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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63d have been riprinted by the 

State, with the number of the Volume instead of the name cf  the Reporter, 
counsel will cite the volumes prior to 63 N. C. ,  as follows: 

1 and 2 Martin, .............. 
& Confa ] a s  1 N. C. 

1 Haywood ............................ " 2 " 

............................ 2 " ' 3 " 
1 and 2 Car. Law Re- ,' 4 ‘I 

pository 6 N. C. Term ) ' 
1 Nurphey ............................ " 5 " 

............................ 2 " 
' 6  6 6 4  

............................ 3 " '& 7 " 

................................ 1 Hawks " 8 " 

2 " ................... .. .......... ' 8  Q '6 

................................ 3 " " 10 

............................... 4 " " 11 " 
1 Devereux Law .................... " 12 " 

2 " .................... " " 13 " 

3 " .................... " " 14 'I 

4 " .................... I' " 15 " 

.................... 1 " Eq. " 16 " 

2 ‘I L1 .................... " 17 " - 
................ 1 Dev. & Bat. Law " 18  " 

2 " " ................ I' 19 " 

3 & 4 "  ' ................ " 20 " 

................... 1 Dev. & Bat. Eq " 21 " 
2 " " .................. " 22 " - 
1 Iredell Lam ........................ " 23 " 

2 " " ........................ " 24 " 

Iredell 

' 
L 

Law 

4 " " ...................... " 39 " 

5 " ...................... " 40 " 

d " ...................... " 41 " 

7 " " ...................... " 42 " 

8 " ...................... " " 43 " 

......................... Busbee Law " 44 " 
I' Eq. ......................... " 45 " 

........................ 1 Jones Law " 46 " 
', '4 ' 6  ........................ - " 47 " 

........................ 3 " " " 48 " 

........................ 7 " " " 52 " 

....................... 8 " "  " 53 " 

....................... 1 " Eq. " 54 " 

........................ 2 " " " 55 " 

........................ 3 " " " 56 " 

.................... 1 and  2 Winston " 60 " 
Phillips Law ....................... " 61 " 

....................... ' Eq. " 62 " 

W I n  quoting from the reprinted Reports, counsel nill cite always the 
marginal (i. e., the original) paging, except 1 N. C. and 20 h'. C., which have 
been r e p ~ ~ e d  throughout xithout marcinal paging 

The opinions published in the first six volumes of the reports mere written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62nd volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of t h ~  Court, consisting 
of five members, immediately following the Civil War, arl? published in the 
rolumes from the 63rd to  the 79th, both inclusive. Frorn the 80th to the 
100th volumes, both inclusive, nill  be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The remainir~g volumes contain 
the opinions of the Court, consisting of five members, since that  time or 
since 1889. 
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J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1931. 

SPRISG TERM, 1932. 

CHIEF JUSTICE : 

TV. P. STACY 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSOK, WILLIS J. BROGDEN. 

ATTORNEY-GENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORKEYS-GENERAL : 

A. A. F. SEAWELL, 
WALTER D. SILER. 

SUPREME COURT RmORTER : 

ROBERT C. STRONG. 

CLERK OF THE 5UPREBIE COURT: 

FRANK NASH. 

LIDRARIAN : 

JOHN A. LIVINGSTONE. 

MARSHAL : 

EDWARD MURRAY. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Name District Addreas 
................................. .................................... WALTEB L. SMALL Firs t  Elizabeth City. 

........................................... ............................. M. V. BARNHILL Second Rocky Mount. 
................................ .............................................. G. E. MIDYETTE Third  Jackson. 

................................................ F. A. DANIELS Four th  ......................... .Goldsboro. 
...................................... ................................ J. PAUL FRIZZELLE i f  Snow Hill. 

........................................ HEXRY A. GRADY Sixth ............................... Clinton. 
.......................... ................................................. W. C. HARRIS Seventh Raleigh. 

.............................................. .......................... E. H .  CRANMER Eighth ....Soutllport. 

........................................... ................................ N. A. S I N C ~ R  Ninth Fayetteville. 
............................................. ............................ W. A. DEVIX T e n  ..Oxford. 

SPECIAL JUDGES 
...................................................................................... CUYTON MOORE Williamston. 

. . .  G .  V. COWPER ....................................................................................... Kinston. 

WESTERN D M S I O N  

JOHN H. CLEMENT ........................................ Eleventh .......................... Winston-Salem. 
.......................... ........................................... H. HOYLE SINK Twelfth Lexington. 

A. M. STACK ............................................... Thirteenth ...................... Monroe. 
..................... W. F. HARDING ........................................... Fourteenth Charlotte. 

........................ JOHN &I. OGLESBY ....................................... Fifteenth Con cord. 

........................ ....................................... WILEON WARLICK Sixteenth Newton. 
................... T. B, FIXLEY ................................................ Seventeenth Wilkesboro. 

..................... MICHAEL SCHENCK ..................................... Eighteenth Hendersonville. 
P. A. MCELROY .............................................. Kineteenth ...................... Marshall. 

...................... WALTER E. MOORE ..................................... Twentieth S ylva. 

SPECIAL JUDGE 

............................................................................. CAMERON F. MACRAE Asheville. 

EhfERGENCY JUDGE 
...................................................................................... THOS. J. SHAW Greensboro. 



SOLICITORS 

EASTERN D M S I O N  

Nam .e District Address 
HERBERT R.  LEARY ...................................... Firs t  ......................... ...., Edenton. 
DONNELL GILLIAM .................................... Second ............................. Tarboro. 

................................................ R. H. PARKER Third ............................ Henderson. 
. ......................... .............................. CLAWSON L. WILLIAMS Four th  ....Sanford 

................................ D. M. CLARK .................................................. Fif th  Greenville. 
....................................... JAMES A. POWERS Sixth ................................ Kinston. 

............................ ................................................... J. C. LITTLE Seventh Raleigh, 
............................. ....................................... Woonus K E L L U ~ ~  Eighth .Wi lmi~~g ton ,  

.............................................. T. A. MCNEILL Ninth ................................ Lumberton. 
............................................. W. B. UMSTEAD Tenth Durham. 

WESTERN DIVISION 

C~RLYLE HIGGINS ...................................... Eleventh ........................ Sparta.  
H. L. K o o x ~ z  ............................................... Twelfth ............................ Greensboro. 

...................... F. D. PHILLIPS .............................................. Thirteenth Rockingham. 
..................... JOHN G. CARPENTER ................................... Fourteenth Gastonia. 

ZEB. V. LONG .................................................. Fifteenth ......................... Statesville. 
................................ L. SPUXGEON SPURLING Sixteenth ........................ Lenoir. 

................................................ .................... JRO. R. JONES Seventeenth N. Wilkesboro. 
........ ................................. ..................... J. TV. PLESS, JR .... Eighteenth Marion. 

2. V. NETTLES .............................................. Nineteenth ...................... Asheville. 
....................... JOHN M. QUEEN .......................................... T ~ e n t i e t h  Waynesville. 



LICENSED ATTORNEYS 
SPRING TERM, 1%2. 

List of applicants to whom license to practice law i n  North Carolina was 
granted by Supreme Court a t  Spring Term, 1932: 

BALL, DAVID GRAHAM ....................................................................... Raleigh. 
BASZET, FRAI~K BROADHURST .......................................................... Ri(1gcway. 
BLOOM, ELI ............................................................................................ Gmenville. 
BRAMLETT, WILLIAM ARTHUR .......................................................... As3eville. 
BROWN, TRAVIS TAYLOR ..................................................................... Charlotte. 

..................................................................... BUFF, JAMES E D W ~ D  i a r .  
BUTLER, WILLIAM EARLE ................................................................ 1 Alpine. 
GATES, CLARENCE COLEMAN, J R  ........................................................ Chapel Hill. 
CHILDS, GEORGE COSTSER ............................ .. .............................. W:idesboro. 
CLAR'CT, ~ IRs .  HELEN JOIIKSTOX .............. .. ................................. Asheville. 
CRAIG, DAVID JENKISS, J R  ................................... m l o t t e .  
DORSETT, JOHN DEWEY .............................. ........................................ Raleigh. 
EDWARDS, MARK ................. .. ............................................................ Asheville. 

. . . . . .  .................. ESKRIDGE, ELBERT STAR'FOKD ... L ' n l y .  
GARRETT, JOSEPII WALTOS, JX ......................... ... .................... hhdison.  

............ ..... ........ GLESR, XRS. ELIZABETII LUJIPI~IN .. .. A heville. 
GOODMAN, ARTHUR ..................... .. ..... ..... sville. 
GOODSON, I~ESSETII  LEWIS ....................... .. ............................ Lincoll~ton. 
GRAVES, CALVIS, JR ...................... .. ...................................... 1 : .  Airy. 

.................................................................... GRAY, CLAUDE JUDSOS I otville. 
H . ~ N A A I I ,  H A ~ I S E K ,  J K  ...................................................................... 1 t C k  h10unt. 

.................................. HARPER, SASFORD COSTON, Jlr .... ..... ... 
H A I ~ I S ,  DAVID HADLEY ................... ... ............................................ C:~nton. 
HARRIS, HENRY H E K M . ~  ......... .. .................................................... Aslleville. 
HOLCO~IB, JOSEPII ................................................................................ Charlotte. 
H U S T E ~ ,  JYILLIAA~ HESRY ................. ... ..... .. ................................. G::eelisboso. 
HYDE, C I ~ ~ R E X C E  EDWIN .................................................................. A ldrews. 
J a c ~ i s o s ,  MISS ALMEDA HAMPTOX .......... ...... ............................ s h e v i l l e .  
J o l ~ s s o s ,  I ~ O U E R T  LEE ................ .. ..... .............. ................................... Swlland XWk. 
JOPSER, OLIVER KEY .................................................................. I c y  hlount. 
I~LUTTZ,  WILLIAM ALESASUEK ...................................................... Granite Quarry. 
KLUTZ, HOWARD RIARTIS ................... ............ -11 Rock. 
L o s ~ ,  GEORGE ATTMORE ................................................................... C hapel Hill. 

........................................................... MCLAUGHLIS, JOHN ROBBIN s S :atesville. 
RICXAIRY, JOIIN EGBEI<T ............... ... ....... .. ................................. Greensboro. 

.......................................... R~ARTIN, EDGAR WILSOS ............... .... .,I ilwaukee. 
MAYO, JOHN AUGUSTUS ............. ....... ........... .ington. 
A~ETTREY, WILLIAII WEIIBIE ......................................................... Elizabeth City. 
MILLER, SAMUEL WESLEY ................................................................... Ashcboro. 
MITCHELL, RUFUS EDWARD, JR ................................. .... ..................... Ahoskie. 
~ I O S E R ,  RICHARD HARMON ............................................................... S ~ ~ : l n ~ l a n o a .  
MOYE, WILLIAM SIIELDURN, J R  ....................................................... Raleigh. 
KEWTOX, NATHAN BROWN ................................................................ Elurham. 

........................................................... NICKS, SAMUEL FREEMAS, J11 IkIrllam. 
PARKER, BARTHOLOMEW MOORE ................................. .. ............... E:aleigh. 
PARKER, DOSALD ECGESE ................... .. ....................................... C-reensboro. 
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LICENSED ATTORNEYS. vii 

PFARSON, CONRAD ODELLE .................................................................. Durham. 
PHILLIPS, SINCLSIR .............................................................................. Charlotte. 
POWELL, JUNIUS KENNETH ................................................................ Raleigh. 
RANDOLPH, CORNELIUS POSEY ........................................................... G e e  Mountain. 
SANDERS, GEORGE WASHIXGTON ....................................................... Asheville. 
SESSOMS, DAVID COLUMBUS ............................................................ Pinetops. 
SMITH, LEON DUDLEY ......................................................................... Kelly. 
STEVENS, CHARLES WALTER .................................. City. 
THOMPSON, VICTOR WORTH ............................. .... m .  
UPCHURCH, MISS GERTRUDE MCGEE ................................................ Raleigh. 
WAYKICK, ROBERT PARKER ................................................................. H i  Point. 
WEAVER, ZEBULOX, JR ......................................................................... Asheville. 
WELLS, ROBERT CARROLL ................................................................... Kenansville. 
WHITE, HENRY EUGENE ..................................................................... Middleburg. 
~'ILLIAS~S, JOIIX BLANEY, JR ........................................................... Clinton. 

COMITY APPLICANTS. 

BURCH, ALEXANDER AUSTIN .............................................................. Georgia. 
ROALFE, WILLIAM ROBERT ................................................................ California. 
SOAIMERS, GOODLOE GOOCII ................................ -giuia. 



SUPERIOR COURTS, FALL TERM, 1932 

The parenthesis numerals following the  date  of a term indicate the  num- 
ber of weeks during which the  term may be held. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

FIRST JUDICIAL DISTRICT 

Fall Term, 1032-Judge JLidyette. 
Beaufort-July 25:; Oct .  3 t  ( 2 ) ;  Nov. 

2 1 :  Dec. 1 9 t .  
C ; ~ ~ C S - A U P  1: Dec. 1 2 .  

SECOSD JUDICIAL DISTRICT 

FuU Term, 1932-.Judge Daniels. 
Washington-July 1 1 ;  Oct. 211 .  
Nash-Aug. 22.; Oct .  1 0 1 ;  Xov. 28 ' ;  

Dec. 5 1 .  
\Vilson-.Stl,t. 5 ;  Oct .  3 t ;  Oct. 31T ( 2 ) ;  

Dec. I!!. 
Edcucoinbc-Sept. 1 2 ;  Oct .  1 ; ~ ;  Xov.  

Tll lKD JUDICIAL DISTRICT 

Fall Term, 1932 Judge FrizzeUe. 
Hcrtford-July 2 5 * ;  Oct .  17 ' ;  Oct. 2 4 t ;  

Xov. 2 S I  ( A ) .  
X o r t i ~ : i ~ ~ ~ ~ , L o n - A u g .  1 ;  Supt .  5 ~ ;  OCt. 

3 1  1 3 ) .  
H.~lif ;~s- . lug.  1 5  ( 2 ) ;  Oct.  3 t  ( A )  ( 2 ) ;  

Oct .  2-I* ( A ) ;  S o y .  2 8  ( 2 ) .  
Bertie-Aug. 2 9 ;  S o v .  1 4  ( 2 ) .  
TYarren-Sept. 1 9  ( 2 ) .  
\ -u~ice-Uct.  3'; Oct.  10T.  

Fall Term, 1 8 3 2 J u d p e  Grady. 
LC><-July I S  ( 2 ) ;  Oct .  3 1 ;  Nov., 7 t .  
Ch ;~ t l~a~n- - . \ug .  1 7  ( 2 ) ;  Oct. 24. 
Joh~is tun-Aug.  15:; Sept .  2 6 7  ( 2 ) ;  Dec. 

1 2  ( 2 ) .  
U a \ n e - h u g .  2 2 ;  Aug.  2 9 1 ;  Oct. 1 0 1  

( 2 ) ;  k o v .  28 j 2 ) .  
Hdrnett-Segt .  5 ' ;  Sept.  1 9 t  ( A ) ;  OCt. 

3 7  ( A )  (1); Xov. 1 4 '  ( 2 ) .  

FIFTH JUDICIAL DISTRICT 

Fall Term, 1 8 3 2 J u d g e  Harris. 
I'itt--*lug. 2 3 t ;  Aug.  2 9 ;  Sept .  1 2 t ;  

Sept .  2 6 t ;  Oct .  2 4 t ;  Uct. 3 1 :  Nov. 2 1 t  
( A ) .  

Craven-Sept. 5 ' ;  Oct .  3t ( 2 ) ;  N O V .  

2 1 t  ( 2 ) .  
Jones-Sept. 1 9 .  
Carteret-Oct. 1 7 ;  Dec. 5 t .  
Pamlico-Nov. 7 ( 2 ) .  
Gieene-Dec. 1 2  ( 2 ) .  

SIXTH JUDICIAL DISTRICT 

Fall Term, 1932Judge Cranmer. 
Dupiin-July 1 1 ' ;  Ailg. 2 9 t  ( 2 ) ;  O C ~ .  

3'; Dec. 5 ;  Dec. 1 2 t .  
Onslou-July 1 8 6 ;  Oct .  1 0 ;  OCt. 3 1 t ;  

Nov. 3 1 i  ( 2 ) .  
Sampson-Aug. 8 ( 2 ' ;  Sep t .  1 2 t  ( 2 ) ;  

Oct.  24 ' ;  Dec. 27  ( A ) .  
Lenoir-Aug. 22.; Sep t .  2 6 7 ;  Oct. 1 7 ;  

Nov. i t  ( 2 ) ;  Dec. 12 '  ( A ) .  

SEVESTH JUDICIAL DISTRICT 

Fall Term, 1'332 J u d g e ,  Sinclair. 
Wake-July l l * ;  Sea t .  1 2 ' ;  Sept. 1 9  

( 2 ) ;  Oc t .  3 1 :  Oct. 1 0 ' ;  X t .  2 4 9  ( 2 ) ;  Nov. 
7 ' ;  S o v .  2 8 t  ( 2 ) ;  Dee. 1 2 *  ( 2 ) .  

Fr'inklin-Aug. 2 9 7  ( 2 )  ; Oct.  1 7 ' ;  XoV. 
1 4 t  ( 3 ) .  

EIGHTH JUDICId L DISTRICT 

Fall Term, 1832 J u c l g v  Devin. 
K e w  Hanoxer-July 2 2 ' ;  Sept.  1 2 ' ;  

Sept .  1 Y t ;  Oct .  l i t  ( 2 1 ;  Nov. 1 4 ' ;  Dec. 
i t  1 2 )  , ~ - , .  

Columbus-Aug. 2 2  1 2 ) ;  Nov. 2 1 t  ( 2 ) .  
I j runs i i  lck-Sept. 6 t ;  Oct .  3. 
I 't 'nder-Sept. 2 6 ;  Oct. 3 1 t  ( 2 ) .  

S I h T H  JUDICIAL DISTRICT 

khll Term, 1 9 3 2 4 u d g :  Smull. 
Robt,son-July l l t ;  h u g .  1.5; Sept.  5 t  

( 2 ) ;  Oct. l o * :  Oct .  1 7 7 ;  Nov. 7 ' ;  Dec. 5 7  
( 5 :  Uec. 1 8 * .  
'  l lad en-~ug. 8 1 ;  S c ~ t .  19* .  

Hoke-Auz. 2 2 ;  Nov. 14 .  
Cumberi.rncl-.Lux. 23 ' ;  Sept .  2 6 t  ( 2 ) ;  

Oct .  2 4 t  (2); S o v .  21' .  

TESTH JUDICIAL DISTRICT 

Fall Term, 1032Judee Earnhill. 
Durham-July 18'; Sept.  5'  ( A ) ;  Sept .  

1 2 7  ( 2 ) ;  Oct. l o * ;  Oct .  2 4 7  ( A ) ;  Oct. 3 1 t  
( 2 ) :  Dec. 5'.  

Granyll le-July 2 5 ;  Oct .  24:; Xov. 1 4  
( 2 ) .  

Alamance-Aug. l t ;  Aug.  15'; Sept.  Kt 
( 2 ) ;  Piov. 1 4 7  ( A )  ( 2 ) .  Nov. 28'. 

I'erson-Aug. 8 ;  Ocl. 17.  
Orange-Aug. 2 2 ;  .Lug. 2 9 ;  Oct. 3 t ;  

Dec 1 3  
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COURT CALENDAR. 

WESTERN DIVISION 

ELEVEXTII JUDICIAL DISTRICT 

Fall Term, 1932-Judge Stack. 
Ashe-July 11; ( 2 ) ;  Oc t .  17;. 
Sorry--Julv 1 1  (-4) ( 2 ) ;  Oct .  24 ( 2 ) .  
Forsg th - Ju ly  26' ( 2 ) ;  Sep t .  1 2 t  ( 2 ) ,  

Oct.  3 (2 ) ;*  Nov .  i *  ( 2 ) :  Nov .  21 t  ( A )  
( 2 ) ;  Dec  5 ( A ) ;  D r c .  I ? * .  

Rock ingham-Aug .  8' ( 2 ) ;  Nov .  211 
( 2 1  

Ai1erhan)-Seat .  26 
C . tanel l -dug.  - . 22;  Oct .  l i t  ( A ) ;  D e e  

1. 

TIVELVTH JTDl('IA1, DISTRICT 

Fall Term, 1!)32-.Tllclge Harding. 
Stokes-July 4'; .July 117 ;  Oct .  17.: 

Oct .  247. 
Gullford-July 11' ( A ) ;  A u g .  I * ;  Aug .  

Rt ( 2 ) :  A u g .  29t  ( 2 ) ;  Sppt .  19' ( 2 ) ;  Oct .  
3 t  ( 2 ) :  O c t  24' ( A ) ;  Oct .  317 ( 2 ) ;  Nov.  
14 ' ;  Kov .  21t  A)  ( 2 ) ;  Dee.  5 t  ( 2 ) ;  Dee. 
I 'i* 

TIIIRTICESTH JUDICLIL DISTRICT 

Fall Term, 193:Judge  Oglesby. 
St.~nl>- .July 11:  Oc t .  l o t :  Kov .  21. 
R i rh~ l lon i l - Ju ly  1 s t ;  Ju ly  25"; Sep t .  

5:; o c t  3 " ;  S o y .  21; ( A ) .  
1.nion-Aug. I - ;  A u g .  22t  ( 2 ) ;  Oc t .  17 ;  

Oc t .  247. 
3l,jort.-Aur. 1:': Sep t .  1 s t ;  Seg t .  261 

( A ) ;  Dec. 12;. 
.ln.iun-Sc'pt. l 2 i ;  Sep t .  26*;  Nov.  147. 
Scotl.inc1-Oct. 3 1 t ;  S u v .  28 ( 2 ) .  

FOUKTEEATH JUDICIAL DISTRICT 

Fall Trrm, 1932 J u d g e  Warlick. 
Rl, 'cklenburg--July 11* ( 2 ) ;  B u g .  29.: 

S e a t .  s t  ( 2 ) ;  o c t .  3'; oct. l o t  ( 2 ) ;  o c t .  
31; ( 2 ) ;  S o v .  14 ' ;  Kov .  21; ( 2 ) .  

Gaston-July 2 > * ;  Aug.  I t  ( 2 ) ;  Sep t .  
12*  ( A ) ;  Sep t .  19; ( 2 ) ;  Oct .  24";  Nov .  
28' ( A ) ;  Uec. 5 t  ( 2 ) .  

FWTEEXTH JCDICIAL DISTRICT 

Fall Trrm. 1932-Judge Finley. 
hluntgonrery-July 11 ;  Sep t .  267 ;  Oct .  

3 ;  Oc t .  31t .  
H rndolpll-July 18; ( 2 ) ;  Scp t .  5 * ;  Dec.  

6 ( 2 ) .  
I rvdei l-hug.  1 ( 2 ) ;  Xov. 7 ( 2 ) .  

Cabarrus-Ang.  13 ( 3 ) ;  Oct .  17 ( 2 ) .  
Rovan-Scp t .  1 2  ( 2 ) ;  Oct.  101:  Nov.  

21 ( 2 ) .  

SIXTEESTH JUDICI.1L DISTRICT 

Fall Term, 1932 J u d n e  Schenck. 
Cata\.i hn-July 4 ( 2 ) ;  Sep t .  5; ( 2 ) ;  

K o r .  14'; Der. jt ( A ) .  
T,incoln-July 18 ;  Oct .  l i ;  Oc t .  24;. 
( ' le i -elan~l-Jul?  25 ( 2 )  ; Sep t .  19; ( A ) ;  

Oct .  31 ( 2 ) .  

, , 
a -  q z , ,  

Cnlcl\\~eIl-Aug. 22 ( 2 ) ;  Nov.  28 ( 2 ) .  
V a t a u g a - S e p l .  19. 

SEVENTEESTH JUDICIAL DISTRICT 

Fall Term, 19YZ-Judge XcElroy. 
A x ~ r v - J u l y  41 ( 3 ) ;  Oct.  1 7 * ;  Oct .  247. 
l l i tchel l -JuIv 2 S t :  Oct .  31 ( 2 )  

EIGHTKESTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 2 4 u d g e  Moore. 
AlcDorvell-July l l t  ( 3 ) :  SeDt. 12 (2) .  
Transylvania-Aug.  1 ( 2 ) ;  Dec.  5 (2). 
l 'anci'y-Aug. 1 s t  ( 2 ) ;  Oc t .  24 (2 ) .  
Ru the r fo rd -Aug  2Yt ( 2 ) ,  Kov .  7 ( 2 ) .  

Henderson-Oct .  10 ( 2 ) ;  Nov.  217 (2) .  

SINETEESTH JCDICIAL DISTRICT 

Fall Trrm, 1 9 3 2 J u d g e  Clement. 
Buncombe-Ju ly  I l t  ( 2 ) ;  J u l y  25;  A u g .  

1; ( 2 ) ;  Aug .  1 5 ;  A u g .  39; Sep t .  5 t  ( 2 ) ;  
Sep t .  1 9 ;  Oct .  37 ( 2 ) ;  Oct .  17; Oct.  31; 
S o v ,  i t  ( 2 ) ;  S o v .  21;  Dec.  57 (4); Dec. 
18. 

.\Ladicon-bug, 2 % ;  Sep t .  26;  Oct .  24; 
Kov.  28. 

TIVENTIETH JUDICIAL DISTRICT 

Fall Term, 1 9 3 2 J u d g e  Sink. 
Hnl-wood-July 1 1  ( 2 ) ;  Sept .  19; ( ? ) ;  

x o v .  2s  ( 2 ) .  
Swain-July 2 5  ( 3 ) :  Oc t .  2 4  ( 2 ) .  
Cherckee-Aug.  S ( ? ) ,  S o v .  i ( 2 ) .  
Jlacon-Aug. 22 ( 2 ) ;  Nov.  21;  Nov.  2 8  

( A ) .  
Graham--Sep t .  5 ( 2 ) .  
Cla5-Sept. a 6  ( A ) ;  Oct .  3. 
Jackson-Oct .  10 ( 2 ) .  

* F o r  c r i ~ n i n a l  c a s e s  only.  
? F o r  civi l  cases  only.  
% F o r  Jn l l  a n d  clvi l  cases .  

( A )  S p r c i a l  J u d g e  t o  be ass igned .  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eas te rn  District-ISAAC JI. R~EEKINS, Judge ,  Elizabeth City. 
i l l tddle  Dist r ic t -Josssos  J. HAYES, J u d g e ,  Greenjsboro. 
1l'estc)n U i s t t ~ l c t - - E ~ \ r ~ s  YATES XEBB, J u d g e ,  Shelby 

EASTERN DISTRICT 

Ternas-District coui ts  a r e  held a t  the  t ime and  place a s  f ~ l l o \ ~ . s .  
Uurliam, first Moilday iu JInrch ant1 September. S. A. ASIIE, Clerli. 
Italeigh, criiuinal te rm,  second Monday a f t e r  t he  four th  Monday in  

April and  October; civil term, second Monday in  &[arch a n d  Sep- 
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W. J. GODWIN V. ATLANTIC COAST LINE RBILROAL) COMPANY. 

(Mled 23 December, 1931.) 

Railroads D &In this action for damages suffered in accident at cross- 
ing  the evidence is held insufficient to be submitted to the jury. 

I n  a n  action for damages resulting in a collisiol~ a t  a grade crossing 
the evidence tended to show that  two tracks of the defendant crossed 
the road, that  the plaintiff was thoroughly familiar with the crossing, and 
that before attempting to cross he stopped 45 or 50 feet therefrom where 
his vision was obstructed by trees growing off the right of way, and 
looked and listened without discovering defendant's approaching train, 
that he did not again stop although a t  fifteen feet from the crossing his 
vision was unobstructed in the direction from which the train was coming 
for two hundred yards, that  he saw the train when his front wheels wme 
upon the first track and went on across although the train was coming 
upon the second track, Held: the evidence was insufficient to be submitted 
to the jury and the railroad company's motion a s  of nonsuit was properly 
allowed. The evidence a s  to rough places in the crossing is immaterial 
a s  nothing indicated bhat such was a cause of the injury in suit. 

CIVIL ACTIOS, before Afoore, Special Judge, a t  A p r i l  Term,  1930, of 
HARNETT. 

On t h e  morniug of 26 Apri l ,  1930, t h e  plaintiff was  going to h i s  f a r m  
which w a s  s i tuated west of t h e  defendant  railroad. T h e  car  mas d r i r e n  
by plaintiff's son, but  under  t h e  direction and  control of plaintiff. T h e  
road upon which plaintiff was traveling crossed t h e  t racks of defendant 



road on which I n n s  traveliug r u l ~ s  about e a ~ t  and \vest." 
The plaintiff :11w offerrtl e\idenc.c tentliiig to shov that  the 7 icw 

of a t rawler  ap l ) ro :~~ l~ i l lg  the t*l~orsi~lg \ \ a s  ohstructetl. The  testimony 
n i th  respert to suc.1~ obstrucfiol~s is substalltially as follo\vs: "There i \  
a cut about two hurldretl yard? south of tlic c ross i~~g.  Tllcre ;I IT cclrtaiii 
willow trecls which are about sc\c~nty-fi\ c yards south of the crossing. 
Thrse trees vere  tn c . 1 ~  or fifteen fevt high. IIo~vevcr, the eriiienc'r 
tended to  show that  there TT illo~v t rws  n ere not on t h ~  right of .r\.:~y. 
One of the witncsscs for the. pl:~iiltiff testified that  the n illow trees \rerch 
011 tllc larld of a i m l l  ilametl J i m  Woocls. l'hcre was a p e r s i ~ m ~ o n  tree 
about seventy-fire yartls belon the \\illow trees. This  ~ o u l d  place the 
persixninon tree about oilc huutlrtd ant1 fifty yards south of the crossing. 
The  persimmon tree v a s  11ot oil the right of way. There was an  em- 
bankn~rnt  two hundrccl yards or more south of the crossing. Plaintiff 
testified: "I would h a r e  to get something like ten or fifteen feet of the 
track before I could see south beyond the embailkinent or  c u t ;  that  
is  to say, that within ten or fifteen feet of the first track a traveler could 
w e  toward the south more th:in two huntlred yards." 'I?hc train which 



struck plaintiff's car was a fast passenger train, traveliiig northnarcl, 
autl the plaintiff Tvas traveling west~vartl. There was evidence that  the 
train v a s  running at a very rapid rate of s l m ~ L  There was no evidence 
of ally ob%truction n l ia tewr  on the north side of the crossing. Th(. 
el-icleiicc h o ~ v e d  that the train was travelillg oil the second track. 

At the coilelusion of plnii~tiff's eridencc the tr ial  judge sus t a ind  
the inntion of ironsnit and tlle plaintiffs appealed. 

J31<o( , r )~~,  .I. 'L'lw el it1rlic.e offercd by plaintiff presents subs tan ti all^ 
tlie follo\\iilg situation: A traveler in an automobile approaches a grade 
crossing in the day time with nhich lie is thoroughly familiar. H c  stops 
about forty-five or fifty feet from the first track and looks and listens, 
and neither hears nor sees the train. H i s  vision is obstructed by willow 
trees a t  the point where the stop is made. Thcrcupon he  proceeds to- 
\\ nrd the firqt track, apparently without stopping, looking or listening 
u i ~ t i l  tlie wheels of his car were on tlie first track. H e  then hears the 
vllistle of a train and looks up  and discovers a rapidly moving pas- 
senger train bearing down upon him, twenty-fi~ e or thir ty yards away. 
The train is 011 the seeonrl track n1lt1 the traveler in his own wordh 
"tlro~ t. ml t r ~ i n g  to get off thc~ track, and the ear  was struck by t h ~  
train." 

There XT as evidencc that  the crossing was rough and that  the rails 
of the second track were fifteen or twenty inches higher than the rails 
of the first track, but no evidence is offcred tellding to show that thv 
car of t h ~  traveler became engaged with the rails or that  the rough 
co~~d i t ion  of the crossing contributed to the injury. Within ten or 
fifteeu feet of the first track the traveler had an  unobstructed vision of 
t no  hundred yards to the south of the crossing, and the train was "13- 
proacliirg from the  south, traveling northward. 

The Court is of the opinion that  the facts classify this case in that  
line of decisions rcpresrnted by TruU v. R. R., lt51 N. C., 545, 66 S. E.. 
586; Coleman v. R. R., 153 N. C., 322, 69 S. E., 129; Bailey v. R. R., 
196 W. C., 515, 146 S. E., 209; Eller v .  R. R., 200 K. C., 527, 157 
8.  E., 800. 

Affirmed. 
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S. T. HOOICEK ET AI.. v. P I T Y  COUNTY ET .$I 

(E'iled 23 December, 3931.) 

Taxation E b l i e l c l :  plnhtiff was not  entitled to injunctive ~rl ief  f rom 
collection o f  taxes in this case. 

Wliere, in a suit by a taxpayer to restrain the collection of taxes on his 
laud by a county, it appears that the cornmissio~~ers sitting as a Board of 
Equalization and Revie\\- pursuant to statute passed upon plaintitf's 
petition for a reduction of valuation assessed on his lands along with 
others and found the value fixed a proper one, and the values of the 
property were equalized aud upon appeal to the State Uonrd of Assess- 
ments the valuation was upheld, and latcr the value t111rs ;~sst'ssrd \Y;I.? 

reduced with that of other property in the eoul~ty b y  10 1 tBr cent, the tax 
so levied beiug within the constitutioual limitatioii, I f e l f :  tlic plaintiff 
had no equitable right that tvould entitle h i~n  to  im :ujunction. Tht, 
remedy suggested iu Powo- Co. v. Burke Count!/, 201 S. C'.. :.;18. was not 
followed in this case. 

 PEAL by plaintiffs fronl b ' v ~ z z e l l e ,  /., at Ohal~~heib ,  1 7  October, 
1931. Froill PITT. 

Civil action to restrain the defendants fro111 1)roceetlill; with the wl- 
lection of taxes in  P i t t  Coulity for the year, 1931, upon the  alleged 
ground (1 )  that  the assessed value of all the propertivs therein, and 
especially those owlied by the plaintiffs, is  in excess of their "true v2rlue 
in  money" (Colist., Art. V, sec. 3) ,  and ( 2 )  that  the rate levied for 
general county purposes is in excess of "fifteen ccnts on the one huntlrccl 
dollars value of property" (Const., Art. V, see. 6 ) .  

Tlie pertinent facts upon which the judgment of the ;Superior Court 
was entered, and the reasons assigned therefor, may he briefly  in- 

marized as follows : 
1. That  the board of commissioners of P i t t  County, sitting as a board 

of equalizatioi~ and review pursuant to the Machinery Act, chap. 42b, 
Public Laws 1931, duly heard the petition filed and presented ~ J Y  thc 
plaintiff in this cause, along with others, and the values set out in the 
complaint were fixed by said board wllich the court fi1~1s vere  proper 
and equalized values. 

2. That  the plaiutiffs appealed to the State Board of Assess~i~e~i t ,  
which board found "that the values fixed by the board of coi~lnlissionerh 
of P i t t  County, sitting as a board of equalization and re~,iem-, are proper 
and equalized values, and the ~ a l u e s  are liereby appro~e t l  and sustained," 
16  October, 1931. 

3. Tha t  among the properties listed in the name of the plaintiff is 
a tobacco warrhousr valued a t  $35,500, which is now renting for $8.000 
a year. 
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4. That  on 7 September, 1931, the board of coilirliissioners of l'itr 
County duly levied tax of 14;; cents on the one hundred dollars ~ a l u c ~  
of property as a general county tax for ordinary county purposes; itlit1 

a special tax, with the special approval of the General -1ssembly. of 
4q4 cents for the county home and poor; a i d  a special tax, nit11 thc 
ipecial approval of the General ,Zssembly, of 21h cents for tlie health 
tlepartmcnt, all of which taxes were for necessary expenses of the county. 
G l e n n  v. Comm. of Dur?~am,  201 N. C., 233. 

5. Tha t  tlie property in P i t t  County was valued, equalized a d  ad- 
justed for 1931, in accordance with the provisions of chapter 428, 
Public Laws 1931, ant1 as a result of which, the taxable ralucs of r ( d  
estate therein wers reduced between nine and tell per cent, aggregating 
inore than three inillioils of dollars. "Such eaualizatioii shall not affect 
the total values of real property in said county to  a greater estent 
than ten ptJr cent of tlic ~ a l u e s  of rcnl property in said c o u n t  for o ~ l e  
tliousarld nine h u i ~ t l r ~ t l  and thirty." Section 523, suhsec. f .  

6. That  a revaluation of property for taxation was had in P i t t  
County in  1929, ar  authorized by a Special .let, chapter 353. Public- 
Local Laws 1929, applicable only to said county, which values were iu 
effect for 1930. 

7. That  upoil t l ~ c  first cause of action, \\liercin it i.: alleged rlie 
property i11 P i t t  County has been illegally assessed, the court find. 
that  plaintiffs have failed to allege or show facts sufficient to i i i rok(~ 
tlip aid of a court of equity, for an adequate remedy csists a t  la\\ if 
plaintiffs' property has been asscssed in escc.ss of its t rue raluc~ i l l  

money. Ruga7z I . .  Doughfolz, 192 X. C., ,500, 135 S .  E., 328. 
S. That  on tlie srcond cause of action, no facts have bren alleged, or 

rho\\n, which would ciititle the plaintiffs to equitable rclief, R. IZ. 1 % .  

h n o i r  C o u n f ! ~ .  200 S. C., 491, 157 S. E., 610. 
From a j u d p e n t  dismissing the actioi~, plaintifl's appeal. nssipril~g 

errors. 

F. 11.1. W o o t e n  f o r  plaint i f i s .  
F.  G. Jarnes  cE- ,Son for  c lr fendanfs .  

STACY, C. J. I'laintiffs having profited fro111 reductio~i ill t l ~ e  
valuation of their properties, rather than suffered from any incrc;tv 
therein, and tlie rate levied for general county purposes being witl~iii 
the limit fixed by the Constitution, both causes of action were properly 
dismissed as wanting in any basis for equitable relief. Glenn rl. C'un2,a. 
of Durham, 201 X. C., 233; Wilson v. Green,  335 S. C., 34.3, 47 
S. E., 469. 



S l ) ( ~ l , ~ ~ r p  to a s i tuat ion s imilar  to  tha t  disclosed by plaintiffs' a l l e g d  
f i ~ q t  I ~ : I I ~ W  of action, i n  R. R. r .  C'ommcssioizcis, 82 3. C'., 260, S r n l f l ~ ,  
( . .I drlivering t h c  o p i ~ ~ i o n  of the  Court ,  o b s c r ~  ccl : " I n  th i s  coiinee- 
T I O I I  ~t 1 1 1 ~  1111 r r~l iar l rcd tha t ,  wl~e i l  the  law-rnaking po7,i1er directs ail 
,rct to 1111 tlo~ic. ill a sl~clcific t ime  ant1 manner ,  the  judicial authori ty  
.11011ltl I),. r t ~ l u c t a ~ ~ t  to interpose aiicl obstruct the  execution of the  e s -  
ln .wwd Icg~s ln t i \  c n ill, oil the ground tha t  tl lr  cnd to bc~ accomplished 
1,- the uw of tlic I)rescarihed liieanr is  unnwrranted by  t l l ~  C o n d t u t i o n ,  
u11ti1 s o n ~ e  s ~ l l ) ~ . t : ~ l ~ t i : ~ l  r ight  of the  c o n l p l t ~ i ~ i i ~ i g  p a r t y  is to he injur iously 
affrctctl . si1ic.c. if the' allcgctl rcpug~lai lcy exists, no harill  -all come f r o m  
~ l o l ~ i ~ l t c ~ l . f ~ r t ~ ~ ~ , ~ ~ ~ ,  i \ l ~ ( l  if ~t (lot\ 11ot t11(, prorcsr of t h ~  wil~i't \ \ i l l  11alt' 
1)co11 11.~11 to  rlc>feat a valid act of lcpislatioi~." 

I ' l t ~ ~ n t ~ f t .  (lit1 not pursue tlic rcwcdy ~.uggc,str.(I ill l 'ou,c>~ ('o. v. BurX 1, 
( o111if y 201 S. C., :I1 9, ant1 follon etl ill Cal i l~r~c l l  ( ' o r c ~ ~ t  1 1 % .  Dotiqhfo~l 
19.5 S ('.. 62, 141 S. E., 289. 

F i ~ r t l ~ t ~ r i i i ~ ~ ~ ,  i t  i s  p r o ~ i t l e d  by chapte r  427, Publ ic  Laws  1931, see- 
t ~ o t ~  ,710, tha t  tlic collectio~i of a n y  t a x  imposed by t h e  R e r e n u e  Act  of 
~ ! l : l l  -h:~l l  not he p r e ~ n l t c t l  by injunct ion.  T h e  plnintiffc, h a ~ ~ i n g  failed 
to  r i l &  out ;I c.:i~c calling for  the  aid of a court  of equity, a r e  ill n o  
po.rtioll to t ~ l i n l l c ~ ~ g r  the curri;titutionality o r  appl icabi l i ty  of th i s  pro-  

. . 
I lwon l l ( o . 1 1 ~ ~  1 % .  Rmson, 200 N .  C., 683; Ragan 7?. Dotrqhfon, supra. 
'I'llt. ttct1011 >:I. p r ~ p c r l y  cIi~iniise(1. 

\tfirllll~tl 

(Filed 23 December, 1931.) 

\Vi l l s  1) i-Instruction in this caveat proceeding held erroneous as placing 
burden of pvoof on  the issue on both parties at the same time. 

I n  a caveat proceeding the trial court i n i t r u c t d  the .ury that  if they 
>hould find by the greater \\eight of the eridence that the testator had 
\nfEcient mental capacity a t  the time of esecuting the paper-writing to  
~inilcrstrn~d thc nature and character of the property tlisposed of, who 
\\ere the objwts of his bounty, e t c ,  the7 sliould nnsner the issue in the 
affirmative, hut if they found from the greater weight of the evidence 
that the contrary was true that theg should answer the issue in the 
negative, H e l d :  the instruction placed the burden of proof on the one 
issue on both parties simultaneously, and a new trial is ordered. The 
advisability of separating the issues when undue influence and mental 
~llvnpacity are  alleged is pointed out. 

A i ~ ~ ' ~ ~ ~ ~  hy propounder f r o m  Oglesby, J., a t  Apr i l  Term,  1931, of 
M a c o x .  



27. C.] FALL TERM, 19:;l. 

I s sue  of clecisuvif cel ? ? o n ,  raised by a caveat to tllr' will of IV. R. 
Stallcup. 

T h e  follo\viiig esccrpt  f r o m  the  charge constitutes one of l , rol~on~it ler ' s  
exceptive assignments of e r ror  : 

"The court  fu r ther  instructs  you if you find f r o m  t h e  e r i c l ~ ~ i c r .  w ~ ~ t l  1,) 
i ts  greater  weight tha t  TV. R. Stal lcup a t  the t ime Iic esecuted the palx+ 
wri t ing h a d  sufficient n l c i ~ t a l  capacity to  understand the 1intm.c ;rntl 
character  of the property disposed of, nl io  were tlie objects of h i s  
bounty and I i o ~  h e  was disposing of t h e  property among tlie object\ 
of his  bounty, then Ilc was capable of making  a mli t l  disposition of hi. 
property by v i l l ,  and  SOU would al lsncr  tlie iss l~e,  Yes. But, if 7011 

find a t  the  t h e  lie csecutetl the pnpcr-~vri t ing,  he  ditln't kno\\ \ \ h a t  
lie was doing a1111 tlidii't understand n l ia t  property lie lint1 ant1 rlitl~i't 
know and  untlcrstantl t h e  n a t u r e  and  effect of liis acts, a n d  if YOU fiml 
tlic fac t s  so to be hy t h e  grcater  weight of the  cvidcncc, tlien >-ou 11 ill 
find Ile ditlii't l l a \c  sufficie~lt i u c ~ ~ t a l  c:lpncit;v to  n ~ n k c  a nil1 ant1 you 
would answer the  issue, S o . "  

T h e  ju ry  returned t h e  following verdict : 
"Is  t h e  p a p e r - n - r i t i ~ ~ g  offered by the  l)ropounder, anti e r c v -  ~ U I I  t 

tlirrcof, the  last will ant1 tcs tame~i t  of TIT\'. R. S t a l l c u p ?  -In*v-cr: S o  " 
Froln a j u t l p n ~ e l ~ t  on the vcwlict t lwl :~r i~ ig  tlic p a l ) e r - ~ \ r i t i n c  nnll :111rl 

I oiti, t h e  prol)ountlcr appcals.  assigning c w o r ~ .  

STACY, (1. . I .  Tlicrc. is e r ror  i l l  tlic i~~-jtsuc.tio~!. t1111>- c.sc.~ptetl to .  
n.11icll plat-cs tllo I )u l* t lc~~  of proof s i n l u l t : ~ ~ ~ c ~ o u s l y  on l , ~ ' o p t m ~ i t l t ~  ant1 
t*arcators. Ijootcc~ 1 . .  ('n?lim. p s f  12.  Tlic burtlcil of p r o ~ i n g  the 
nffirniativci of a s i ~ ~ g l e  issuc canliot rest on botli 1):rrtics a t  the  ifinlc. tinir.. 
Speas u .  Btl~i. .  188 S. C., 524, 125  S. E., 398. 

S o r  can tllc. instruc~tioil be uplic~ltl under  \r.Il;~t wn.: said in J i i  I , , ~  

Zlau~lings' Wil l ,  170 S. C'., 3S, S6 S .  E.. 794, f o r  tlicrc, rli11 c.secutiol~ 
of t h e  will, t l ~ c  burden of wliicli was o ~ i  the propountlcr, :in11 the allcgcvl 
mental  incapaci ty of t h e  tcstatnr, the burden of ~ ~ 1 1 i ~ ' l i  W:IS on tlic~ 
careators, were submitted uiltltr scparate  issues. T h e  n-iscloln of tlivirl- 
ing the issucs wllen alleged undue  influence m ~ t l  r n c ~ i t t ~ l  i n c a p a c i t -  ; i w  

set u p  as  grounds f o r  t h e  c a w a t ,  rat1ic.r t h a n  t r y  tlic n-holc i ~ i n r t t ~ ~ ~  
on the  one iss~ir.  of de~ . i sa? ! i f  vrl ? , O R .  was pointcd out in  tha t  c : ~ w .  i 1 1 1 c 1  i q  

i l lustrated hy tlli:: one. SPC,  also, Tr, r r  IT'ill of ~ ~ I ~ I I ~ I ~ .  200 S, ('.. 4- i I l .  
S e w  trinl.  



(Filed 23 December, 1031. ) 

HigI~~vi l ) .~  1% g-In this c a w  held: the qi~estion of col~tributory ~lrgligence 
-Imnld liavc. bec.11 submittcd to the jury nndcr the evidence. 



\ \ a s  gui l ty  of contr ibutory negligence. hloreovcr, if 21 j u r y  -1iall fitid 
t h a t  t h e  negligence of t h e  boy contributed to  his  ill jury, t h w c  i q  -ufic.~cnt 
evidence i n  t h e  record to  war rau t  a n  issue of last clear rlinnce Rctlmoit 
u. R. R., 1 8 5  N. C., 763, 148 S. E., 829;  Cross r .  I T ' l l l i o t t ~ c  106 S.  C'.. 
213, 1 4 5  S. E., 369. 

R e ~ ~ e r s e d .  

S T A T E  V. MAKT BEST, HAZEL .I lcMBHAN A.\D L1515 EI.I,ES HAIIUIS. 

(Filed 23 December, 1931.) 

Kec.eiving Stolen Goods D +Recent lmssession of stolctn ~wolwr t~ . ,  wit.11- 
on t  niore, is insufficient t o  raise presumption of gnilt of receiving. 

Recent possession of stole11 property, without more, is i~~snfficic~lit 1 0  

raise a presumption that those iu  whose possession the property \\-;I< 

found immediately after the larceny were guilty of receiving stolen 11ro11- 
erty knowing a t  the time of the receiving that it was stolen, and wlit~rc.. 
in a prosecution for larceliy and receiving, tlle judge clinrges t l ~ t  r h t .  
State contended that such recent possession ought to satisfy t l ~ c  jn~. . -  
that the defendants either stole the goods or received tliem knowing t1lr.111 
to have bcen stolen, whereupon the. jury brings in a vcwiict of guilty O I I  

the second count only, a new trial will be n\vardctl. ('. S.. 42.70. 

C'riininal p r o s c m t i o ~ i  t r ied upon a n  ind ic tmcl~ t  rllargillg t l l ~  tlcfentl- 
an t s  (1) with the  larceny of shoes, dresses, hats,  caps, cigarette*. fttt. .. 
1 alued at  $100, tlie property of R. L. -hiderson, and ( 2 )  with r t w i ~ l l l g  
.aid goods a n d  chattels knowing the111 to h a w  hec11 f(~loniou*l ,~ ~ t o 1 ~ 1 1  
01. taken i n  r iolat ion of C. S., 42.50. 

T h e  record discloses t h a t  t h e  property in  quebtion \ \ : I \  f ou~i t l  111 the 
lmssession of t h e  tlefendantc: on t h e  d a y  af ter  it ha11 bec.11 ~ t o l m  fro111 tli(. 
i tore  of R. L. ,~lldersoll.  

instructions : 

vcond .  
By t h e  cour t :  I ' l l  take tlir  w r d i c t  on the first count. 
J u r o r :  W e  cannot  a g r w  on  the evidence or  circ.uinstauti,~l 1-1 I ~ ~ I J , I I  (! 

t h a t  they knew thcy mere stolen goods. 
By t h e  cour t :  T l i ~  Sta t r  co~ltclids tha t  tllebc good< n e r c  . t o l r ~ ~  f l ~ m  

Alr~derson7s store, 7 J a n u a r y ,  1930; t h a t  t h m  were found  i n  t h e  ~ I I W ~ +  

$ion of the  t lefencla~~ts  on the  following (la)-; t h a t  there i~ no e\ i111 111o 



1S TIIE SCI'XENE COURT. IdC):! 

o f  la\ \-  1:ritl tlon.11 to you by tlw rourt, ouglit to satisfy you beyoutl a 
rc.:rsoll:tLlc tloubt that they either stole the goods t h e n ~ s e l ~ e s  or t11:it 
tl~tjy roc.oi\-etl theill iuto their l~oswssiol~ from tlic 11c~soi1 tlmt did strnl 
t l rc~i~ .  k l l o n - i ~ l ~  tha t  t11cy were stolen. Escoptiol~.  

\7cwlic.r : "Sot  guilt>- of the first tsouut. Guilty of receiving stolc~l 
,<uotln intu rllcir l)oesc.ssio~l l i ~ i o ~ ~ i ~ r g  tlic111 to 11al.e b~3e11 s uleil." 

rJl i( lg~~~t ' t i t  : l i i ~ l ) r i w l i ~ ~ ~ ( ~ l i t  ill t l l (~  Statv's l~risoll :  1,ee El1c.11 I1nrl)ili 
:I years; 1T:iet~l XcXali:li~ 2 ! -  years: atid 3fnrj- Rcqt 2 gcnrx. . . 

I)efentl;~lrt,s ;il~pe:~l, :iss~gnltlg errors. 

STSCI, C1. .J. C o i ~ ~ e d i l ~ g .  that  tllc r ~ t e l ~ t  ~ ) O S S ~ Y S ~ U I I  of 111c  stole^^ pr011- 
( > ~ t > -  1 ~ x 5  21 r i r t w ~ ~ ~ s t a ~ i w  teti(Ii11g t o  ~ I ~ U I T  tlit, l : ~ r c ~ ~ ~ y  t l ~ ( , r ( ~ ~ f  by the de- 
f(w1:111ts 1 S. 7.. 1~1il/en, 133 S. C., 636, 43 S. E., 513)> or that  i t  r z ~ i s d  
; I  l~r(wmil)tioli of favt (A'. I.. .l,zrl('rso~l. 162 K. C'., 371, TT S. ti:.: 235). 
o r .  n l~ rc su l i~ l ) t i o~ i  of I:r\v (5'. 1 % .  Grai~c~s ,  7 2  S. C.. AS"), of such guilt. 
i ~ ~ ~ ( ~ r t l l t l ~ ' s ~ .  i t  is tlir 11oldit1.g n.it11 us that  the i~lferc'.~ic*c or prcsuml)tioll . . 
: I ~ ~ < ~ I I C  ~ I W I I I  t 1 1 ( 3  r ( ~ ~ u t ,  poswss io~~  of stol(,ii 1)rollcLrty. ~vitlluut, I I L O ~ ~ .  

tIu,,$ l l o t  , ~ s t c . l i , [  to tlic stntutor). c.11argc (C'.  S., 42;iOj of rcvei\- i~~g 
saitl l r ~ p ~ r t y  k~ iowi~ ig  it to l i aw  been f(~1orliously stolc811 or taken. S'. v. 
. l t l (1111s.  1:::: S. C., G G T ,  45 S. E., ,535. Thc tn.0 oifeni;es, larceny ntid 
i .cvei~i~ig ,  a rc  sc!l)arate nu(d tlistiiwt, mlcl tlic tolic is not ~lcwssnrilg i u -  
clu(lcd iu thc other. 

Slmiking t o  an instruction eirliilar to tlie O I I ~ .  give11 ill tlic illstant 
(a.1 ' bc, -, , Connor. J., clelivering the opinion of the Court, in the  case last 
czided, obscr~ct l :  " T l ~ c  charge of his Ho~io r ,  t~ssuniing that  the stolcli 
property Ivas found in the possession of tllc tlefendant, mys to tlic jury 
r11:rt the law prcsumcs that  he is gu;Ii! j .  T1w question arises, guilty of 
1~1i:1t? The  l a x  sags, of the theft. Tlic jury says he, is l ~ o t  guilty of tllc 
rli(4t, but is guilty of receiving, cic. Cuder the grneral charge of his 
Hullor, tllc jury nlay wcll Imvc :~pl ) l ic~l  the laligunge to the sccontl 
c~>uut  :rnd fountl liiiii guilty 'bj- 1)rcs11111ptiot1 of lxrr..' :IS was tlie view 
of Mr.  Sntidlctrecs ill the case of Scott's u~ifortunntc lleroiue, Effic 
T>c:ii~s. Pre~urltpt ions of law :ire useful to courts a i d  juries in seeking 
to ascertain tlic truth,  1)ut the criminal rccortls of all agcs and l)eoplc 
11a1.c shon-n tli:~t great ant1 often irrcparablc Tvrongs ha\-? been tlon(1 
~vlleil t h y  :ire pressed too far." 

011 the record as p r c ~ s ~ i ~ t e d ,  the tlefendnnts a rc  tjntitleri to tr iiew trial. 
I t  is so ordered. 

Ycn. t r ial .  
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(Filed 23 December, 1931.) 

1. Appeal and Error J d-The burden is  on the appellant to shorn error. 
On appeal from an order granting a motion for removal from the State 

to the Federal Court for diversity of citizenship and fraudulent joinder 
where the requisite jurisdictional amount i i  s h o n ~ ~ ,  the burden I *  on tl~c, 
nppellant to 01 ercome the presumption against tLrror. 

2. Appeal and Error E a-Appeal in this case is dismissed fov insuf- 
ficiency of record. 

Where the rccord on npl,csal fails to sct o ~ i t  the s u n ~ m o n ~  ( 11 ,  t o  iutlicittc 
that the resident defendant had bcen scrrcd, and fails to 8111)n. o r ~ i l ~ l i % i ~ -  
tion of court and that the court IYns l~ropcrly held a t  tlw plncc~ : ~ n ( l  time 
prcwribed by law, thc nppcnl \\.ill l)c dis~nissetl. 

-1rwca~ by plaintiff' f r o m  C'owpcr,  Spcc.ia/ J n d y c ,  a t  October Sl)c,c.i;il 
r 1 l e r l n ,  1031, of I I~ : . : c r< r .~ : su r - l t~  ( a s  show11 oil face of jut lg~l icnt) .  

Civil ac:tioil to  rec#over daniages fo r  a n  allcged v r o ~ l g f n l  tleath. l ~ r o u g l ~ r  
a g a i ~ l s t  Pictlrnoilt alid Sor t l l c r l l  R a i l \ w y  C O I I ~ ~ J I L I I ~ ,  a r . ~ r p o r a t i o t ~  t l ~ ~ t -  
eretl unclcr the  l a m  of the S t a t e  of South  C a r o l i ~ l a ,  ant1 E'. El. \Yilli; l l~~-, 
citizen and  rcsitleilt of h1ecklenburg C o u ~ ~ t y ,  S. C.  

Motion by nonresident, corporate clefei~dant to rt3liio\.c. cii11.c. t o  the. 
Uistrict Cour t  of t h e  United S ta tes  f o r  the  W e s t e r ~ l  1)istrit.r id Sort11 
C : ~ r o l i ~ ~ a  f o r  t r ia l .  Jlotioil  allowed, and 11l:lilitiff nplm11' 

G'. 1'. C a ~ s z c e / L  and  J o e .  I T ' .  Ervin f o ~  plaint i f f .  
IF. S. 0'8. I l ob inson ,  Jr. ,  f.01- de fent la17f ,  I ' ie ( lmo~~t  ( L I I ( ~  - \ - O I ! / ~ C ~ ~ L  

Rail  ray C o m p a n y .  

STACY, C. J. T h e  petition f o r  r e n l o ~  al, besidcs  honing the prtsr1it.c 
of the requisite juristlictio~ial amount ,  nsqcrts a r ight  of rclaornl O I L  

tlic g r o u ~ l d s  of tliwr-e r i t i z c ~ ~ z h i p ,  and  :111eges t h a t  the re.itlrwt t l c f~  t l t l -  
:lilt has been fraudulent ly joiilcd to  p r c w n t  such removal. 

T l i ~  t r i a l  court  Iwltl tllat t h e  c a w  n as controllctl by  tlic l i~ic  of t i t  ( . I -  

. io~ls of which C o z  ts. I h z b e ? .  C'o., 193 X. C., 28, 136 S. E., 254, 

. Jo l t~ lson  v. Lzcnlbci* Co., 139 S. C., 81. 126 S. E., 165, ant1 R P ~  z.. 
-1Ii7.ror Co., 1 5 s  AT. C., 24, 7 3  S. E., 116, m a y  hc cited n c  fa ir ly  illu+ 
t r a t i ~  e ;  n hile  t h e  ~ lppe l lan t  c o n t c n d ~  t h a t  the p r i~ lc ip les  anilouncetl ill 
C ; ~ L ' P ~ \  c. X f g .  Co..  196 N. C., 277,  145 S. E ,  691, and C'ri\p i .  Fi ' , l i  
Co., 103 S. C., 7 i ,  136 S. F,., 238, a r e  m o w  nearly applicahlc. 

Wi thout  "threshing over old stran-," suffiw i t  to say, appe l la i~ t  11;i. I I O ~  

o\ e r r o n ~ c  tlic prcr l in~ption againqt error .  U a i T r ~ /  1 .  J I r X n ~ / ,  10' S. ('., 



6 3 ~ .  152 S. E., S03. T o  on appeal, he who alleges error i~ ius t  
~uc~cqs fu l lg  l~and le  the laboring oar. Poilzde.dcr. c. X. I!., 201 N. C., 
G 3 .  1 G O  8. E.. 7 6 7 ;  ,TacXson 7%. Bell, 201 K. C., 336, l.Y9 S. E., 926. 

13ut for anotlic>r reason the appeal must be disn~issed. There is no 
~ U ~ I U I I O I ~ P  ill the rc~orci  or :mything to indicate that  the resident defend- 
;rnt 118s becw s e r ~ o d ,  and the traiiscript fails to  shon oiganization of 
caourt (S. 1 % .  X u y ,  11s K. C., 1204, 24 S. E., 1181, or that  "court xab 
lieid by a judge authorized to hold it, and at the place and time pre- 
w-ibcd by law" (8. v. Bufls ,  91 N. C., 524) .  I ' r t i i f t  1 % .  W o o d ,  199 N. C., 
788. 1.56 S .  E., 126. 

A\pl)cnl tliainissetl. 

G .  31. 1;OoSE v. BELLE E'. COLLINS 

(Filed 23 December, 1931.) 

R~idrnce C a-IVl~ere tho burdm of proof is placed on botl~ parties at thc 
same time a new trial will be awmded. 

In a special proceeding to establish tlie dixicling line between adjoin- 
111g lantlo\vncrs the burdc11 of proving the true boundary is on the plaintiff, 
and where the trial judge inadvertently places tlie burden of the proof on 
I~otli lmrties a t  tlie same time a ne\v trial \\ill be awarded, the rule a a  
t o  the burden of proof constituti~ig :I substantial riqlit. 

A \ i 3 ~ ~ ~ ~ ~  by defendant fro111 11 U I  rcood, Spec in1 Judge ,  :it May Ter i i~ .  
1 n:;1, of Hal WOOD. 

Special proceeding to establish dividing l i ~ i e  between a ljoining land* 
of plaintifi and clcfendant, designated, by common consent as "the M. P. 
Francis line." 

I t  vaq a g u 4  that the true location of the b o u d a r y  line be twen  
plaintiff's a i d  defendant's lands was either the "Solid Line" or the 
"D:~sli Linc," as shown on map  made by court surveyoi, the  plaintifl 
contending tliat it  TI as t l ~ e  fornler :tnd the defendant tliat it  n ac tlw 
latter. 

The court instructed the jury as follon s : 
"Tf the plaintiff has saiisficd you by tlie grcatcr n eight of the evidence 

that the solid line is the true locatioii as intlicated on t ie map  of thc 
11. 1'. Francis line you will write 'Solid Linc'; and if tlie defendant ha- 
satisfied you by the grr3ater weight of the eridence tha t  the dash line 
i.; the true loc:~tion, then J-ou nil1 write 'Dash Line.' " Exception. 

The jury returned the folloning verdict: "What is  t112 true locatioi~ 
of the 31. P. Francis line ? A n s ~ r e r  : Solid Line." 

Erom a judgrnent on thc rerdict for plaintiff, the clefcnclant appeals, 
a<-iening errors. 
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G r o c e r  C'. Dccris f o r  plaini i f f .  
J o e .  E .  . 7 o h n n o ~ ~ ,  Xllor~/an,  S f r rmey  LC Ward ant1 Joltwson, S'7)~ufhcrs it- 

Eoilins fo r  /7i'fenc?anf. 

. L I , I ~ ~  \ L  by l ~ l a i ~ ~ t i t t  f r o m  All(E/roy,  J . ,  a t  Soi~111d A i p ~ i l  Ter111, 1931. 
of B r ~ c o ~ r l : ~ .  

Cli~ il action for dainngcs, tried in t l ~ e  General County Court of Bull- 
cml~be, which wsulted ill a rcrdict and judgmcnt for plaintiff. 011 all- 
1wn1 to the Superior Court, four csceptioris "upon whic l~  the defendant* 
lin\e aqsigiied error as appears by the record" were sustained, and t l ~ o  
c.ause remandcd for allother hearing. From this order, plaintiff appe:~lk. 
(.ontentling that  no reversible error appears on the record. 



1 4  I N  THE SUPREXE C O U R T .  [m 

PEARSOX T.  SALES Co. 

STACY, C. J .  P u t t i n g  aside the doubt a s  to \vlietlier it "appear.% by the  
record" t h a t  t h e  f o u r  ; t s s i g ~ ~ l ~ i ~ l l t s  of error ,  sus ta i i~ed  by the S u l ~ e r i o r  
Court  i n  the  exercisc of its appel late  juristlietion, a r e  based on exceptioils 
duly taken aucl ciltcrcd (b'andcrs 11. ,YtrntFers, 201 x. C., 33.50); which 
otherwise migllt e ;~ l l  f o r  ;L ~ l i s m i s ~ i ~ l  of tlie :~ppcnl, the  r u l i ~ l g  oil tl~cl f i ~ a t  
ass ig~~ine i i t  of e r ror  seeins to be well supl)ortetl hy tlie authorities. 

Tlie t r i a l  court  l~crinittecl a \viti~ess f o r  the plai~l t i f f ,  ovc3r objection of 
tlefeiidaiits, t o  give iu  c v i d e ~ ~ c e  the suhstai lc .~ of ail alleged t e l e p h o ~ ~ e  
coiiversatioil wliirli lie had  wit11 sonic u t l l r ~ i o ~ v ~ i  person. T h i s  \\.as hear-  
say, and  a s  i t  \\as offered f o r  the  purpose of showir~g  t h ~ ~  co~iteiits of 
.wit1 conversation, wl~ ic l l  aloue gxve i t  pcrtineiicy :nit1 rendtireti it, hur t fu l  
i l l  effect, the  ruliilg of a t l i i~iss iol~ was erroiieous. T h e  Super ior  Court ,  
therefore, pro1)crly sustained tho  : l s s i g ~ ~ n ~ e i l t  of c'rror haset1 on th i s  es-  
c ~ p t i o n .  Occasion \vus prestllteel i n  each of the following: casrs t o  deal 
\\.it11 t h e  conipctencg of coilversntio~is 11ad ovc3r the  tcilq) (lolie : Lui~bc'r 
C'o. 1;. Als l icw,  185 K. C., 87, 116 S. E., 93, Sanders 1).  Grifirz, 1!)1 
S. C., 4.27, 1 3 2  S. E., 137, J l f ! ~ .  C:o. I:. l l r a y ,  192 S. C., Y8.50, 137 S. E., 
151, S. 1;. f I u r / ( ~ s o n ,  1 9 s  S. C., 61, IS0  S. E., 62S, flcirvesfm ( ! ( I .  1 , .  

C'altl?ucl/, IDS N. C., 931, 123  S. E., 325. 
T h e  rcmnining escept ioi~s ~ I Y  not coileitl(wt1, as it  is I I I I I I ~ . I Y + : ~ ~  t o  

1 ) : ~ s ~  upon  tlicnl now. 
A \ f i r ~ t ~ e d .  

n'. 1, PEARSOK v. STAKDARD GARAGE AND SALES COMPANY, I \ -  
t owos k i r  o ; 1:IJGCNE CARIAKD AI\D MRS. LUCY .J. C.iRLAND 

(Filcd 23 December, 1931.) 

1 .  Trial D a-On motion of nons~i i t  all evidence is  to be considered i n  
light most favorable t o  plnintib. 

Upon a motion :t?r of  11011~uit all the c~idcnct', \ \ l l c t l ~ e ~  offered by the 
l)l:~intifl or elicilctl f i o ~ n  C1cft~nd:int's ni t~ircsci ,  i i  to he cc~nsidered in the 
Ilqht most favornble to thc plni l~t~ft ,  ant1 he is entitlctl to everj reasonable 
intc~n(lmcnt tliereon ant1 cx\ery rcawnnble infcrencc theref -om. C.  S , 5G7. 

2. Sc,gligmce A c-Exidenre h r ld  properly submitted to jnry in action 
i~ga ins t  lessce for injury canscd by falling through t r a p  door. 

A building formerly leased to a laundry had hecn equipped with a t rap 
tloor on one of its floori, and the evidence tcndrd to show i hat  the present 
Iesw?, the defendant, had contracted with the plaintiff lo remove from 
the Iluildinq thc nnste Inmbcr, trash, e t c ,  upon consideration of the 
1)l::intiff's ha\ inr it fcr tloinc th r  work of itq reinoval, and that t h p  d e -  
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fendant's a l t o  cyo showed the ldaintiff t l~rough the building and failed 
to wi rn  him of the hole ill oue of tlie floors left opeu by the removal of 
the t rap  door, m d  that the defendant lruew or, in the exercise of ordinary 
care, slioi~ld hare l i ~ ~ \ \ l l  of tlie di~ng:.crous condition, aud that the hole 
\\.as coycred by waste 1uubt:r and t rns l~  so that the plaintiff could not 
hare discovered it in the exercise of rrasonable carc, and that the per- 
wnal injury in suit was caused by his stepping upon the top of tlie 
trash wliicli yare \yay \\.it11 him aud l~recipitated him to the concretc 
floor below, H e l d :  the erideucc \\.as sutlicient to t:llie the ease to the jury 
upon the issue of tlie defeudant's actionable ucgligencc. The question 
I I ~  jyl~ether the lllnintiff \vas tun inde~~eutlent coutrixctor or an employee is 
iuulateriill, tlic plaintiff beillg rightfully on the l~remises as  an inritce or 
licensee. 

3. Same-Liabilit~. of lcssee fo r  injury to licensee o r  invitce injured by 
dangerous condition of premises. 

The lessee of a buildiug being repaired for his use is liable in damages 
for irijuries caused to nnotliw wlic~m he has emplo~ed to remove the debris 
from oue of the floors where the latter is injured by falling through an 
~ ~ p e u i n g  left in the fluor which ordinary care on his part wouid not hare 
discovered aud of which tlie lcssee gave no noticc or warning nucl of 
which the lessee is charged wit11 csllress or implied notice in the esercis(s 
of ordinary care. 

4. Segligc.nce 1% a-Srgligcnce mus t  be pi.osirnate cause of injury to 
entitle i n j w e d  pc'rson to damages. 

IThcre one who is rightfully upon a leased premises and is iujured b), 
a concealed menace n-ithout coutributory negligence on his part, but of 
\vhicli the lessee knew or, in t l ~ c  csercisc of ordinary carc, should havt. 
knonx, i~litl gave no timely warning, the nclgligence of tlle lessee in thi:. 
resl~eet \\-ill 110t entitle tlie liceusec or inritce upon the premises to recover 
tl:imngc+ un1e.s such dun~ages \\.cll,e l~rosimatcly cm~sed by such negligence. 
The cllt~rgr of the court ul)on the c r idc~tw in this case is approved. 

:I l aundry  I)usilies~. A l t  tllc tirue i t  Ira;: ~ l s e d  :IS a laundry,  a hole about 
four  feet square \ \as  cut  i u  tlie secoud floor as  n l aundry  chute, to  send 

rlie launclrv doni i  s ta irs  f r o m  the  second to tlie first floor. Tlie defend- 
ant,  S t a n d a r d  Garage and  Salcs Conipany, Incorporated, was handlilig 

Studebakcr  cars  and  h a d  rcutetl the  building f r o r ~ i  1 hlarch,  1030. 
Prepara tory  tliereto. tlle building was being renorated and  pu t  into s l i a p  

for  occupancy by said defe l~dant ,  S tandard  Garage  and Sales Company, 

Incorporated,  b y  1 X a r c h ,  1930. 
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I n  his  coiiipl:lil~t the 111:1ii1tifl' allcgcs that  tlic tlefc.nt,wtit ' iStit~ld:~ril 
Garage mid Sales C'oliipaiiy, Illcorpornted, through its tluly autl~orizetl 
i~cprcserit:~tire, gclicral Iil;liingc~r, ant1 prcsitlcwt, S. *\. I:cll~llour. tlitl o ~ t  
the inornil~g of 27 F(>liru;~ry,  1930, cinl~loy tlic l ~ l a i ~ ~ t i f t '  to haul  ;111tl 

ta:lrry a\r.ay tlic r c i ~ i a i i ~ d w  of tht' waste, paper, sc.r;rl) lmiber .  r1111bisl~ 
alltl refuse from said builtlillg, the co~~si t le r :~ t ion  for wit1 ~ ~ ~ U ~ J ~ O ~ I I I ~ ~ I I I  

being that  tlic plaintiff could liavcl said iiintcrials for the Ilauli~rg of 
;:\me. Tliat on tlic i i i o r ~ ~ i ~ ~ g  of 27 February,  1030, \vhilc tlic p l :~ i~~ t i f t '  
was c : ~ r r y i ~ ~ g  o ~ ~ t  liis duties u11t1or sai<l t~111111o~iiio11t 011 wi , l  l ) r c ~ ~ ~ i . - w .  
lie (lid go to t l ~ e  scc.o~~tl floor of snit1 bu i l t l i~~g  to assi5t in TI!,. lo:itli~ip 
of one of liis t rucks;  that wllilc so t l o i ~ ~ g  lie stel~petl u p o ~ ~  :I 11lnc.c. ill 
sc~id flooi* filled niltl corerctl ant1 coiicealctl \vitli trash, c c , ~ i s i s t i ~ ~ g  111ostIy 
of waste pnpcr ~rhic.11 sudtlc~ily niicl \vitliout ~vanii t lg g;i~-c, \\-:I?- wit11 
liis \wiglit, causing hill1 to fal l  tlwougli wid  floor 011 tlov.11 Iw~:~tl-sitlc~ 
I I ~ I I  the concrctc surfaccl of tllc floor fuurtec.1~ fcet b v l o ~ .  r111.1d)y 
wriously and ill all pro1ial)iIity l w r m a ~ ~ e i ~ t l y  i u j u r i ~ l g  11ii11. . . . 
'Tliat the  St;lnelard Garage :inti Sales (?oinpnny, I~icorporintc(l. li:~tl 
kilo\vIedgc or with the cscrc+w of rcaso~ial)le rare ant1 l i l i gcnc~~  \ \o~rl i l  
Iravc known of tlie c~sistenc~e of mid tlcfwt, tla~rgcrouk conllitic,~~ a1111 
~ ~ u i s n ~ ~ c - c ,  but that  cl(ssl~itc, wit1 knowletlge did ~lcgligel,tly ;rllow muit. 
to c~ot~tiilue \vitl~out rrynir ing or abating it : L I I ~ ~  \ritliour 1,laciry 
swfcguarcls or ~varniirgs :tron~ltl same, n11t1 that  wliil(~ wit1 port io~l  of 
.;:tit1 pr.cmises n c r c  in saitl co~~di t io i l ,  (lid enlploy, i l t ~ i t t ~ ,  lic.clnw ;111(1 

tlirrct tlie plaintiff to go ill? about aiitl over the \.el.. 111:1ct. rr'hc.rre mi(l  
t l r f ( ~ t ,  dangerous coid i t io~l  :mtl ~ i u i s a ~ l c c  csiatcd \vitl~our n.;rrl~ing 11ii11 
of smlw, wit11 tlw ful l  rca l imt io l~  that  110 n.oultl ill 1111 l)rc,l~;rl)ility IN, 
i l ~ j u r ~ d ,  a s  11e was." 

T l ~ e  clefeiitl:n~t, Statrt1:rrtl Garage ant1 Salts C O I I I ~ ~ I I I ~ ,  ~ I I I : I > ~ . ~ J I J ~ ' : ! ~ ( ~ ~ ~ ,  

(1) denied negligwce; ( 2 )  set up  plea of contributor- nc.gligc.nce; ( 3 )  
actioii subject and I)oulitl by tIie prorisio~is of So r t l i  C'arolinn Work- 
~trcll's Cornpe r~sa t io~~  *\ct ;  ( 4 )  that  plaintiff was :III  i ~ t t l qwi~ t lmt  coti- 
tractor. "Tllnt tliey sclccttd tlieir 01~11 niea~ls of tloi~ig thc ~ r o r k  autl 
this a u s ~ r e r i i i g ' d c f e ~ ~ t i : ~ ~ ~ t  rctainetl 110 col t t~ol  ox-er t11cni ,~. l~ntsocrcr  wit11 
rrslwcot to the ninumrr ill wl~icali the work TI-\-as to he tlot~t, i111t1 p c r f o r ~ ~ ~ t d ,  
a11t1 \\.as iritclrcstcd o~ t ly  iu tlic fi11:11 r t ~ ~ l t  to be ncc.o~~~plislictl. to \\.it: 
tlic rt311loral of tlic lunil)er, trash, tlehris :11it1 ot11c.r ~\.ast:. 111:1tcria1 froni 
t l ~ v  floors of said huilcling." (5 )  A \ s s ~ u i ~ p t i o ~ ~  of risk. 

'1'110 el-idence of plaintiff fully sust:~incd the ; ~ l l c g a t i o ~ ~ s  af thc plain- 
tiff. The  plaintiff testified, ill p a r t :  "011 lily arrival at the  hu i l t l i~~g ,  
I drove u p  the  ramp from tlic first floor to tlic second floor and p:~rkctl 
Iriy t r w k  up  tlicre about t h e  trash pile. Z went from there to wllerc 
nly trucks were on t l ~ r  tliird floor. One of my trucks v x s  on the third 
floor. :11icl one 011 the srco11t1 floor. I nc11t nli tlic r:rrnp and hackctl 
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illy truck back to the trash pile. I walked down to tlie first floor ;111(1 

met Mr. Isenhour, and asked him if the verbal contract he  made n ~ r l ~  
my brother-ill-law (F rank  J. Gasperson) the day before was okeli. H I  
said i t  was, and I went back to  tlic second floor then and started to lontl 
my truck. I vcwt back by myself and \\hell I got back George Colrle\ 
( an  employee of plaintiff) was standing a t  the back of the truck th:rt 
1 drove u p  there. I toltl George that we will just go ahead and loatl 
tlie truck-fill it  up-and so tllen r e  went aheatl. 'l'licre was tracll oii 
the floor, paper and laths, and rubbish, etc. About two truck lontlt 
From the head of tlie ramp, I imagine, and piled up  there. Piletl t l i en~  
in a pile about two feet high. I t  v a s  a round pile, two big truclr-loatl- 
of it,  i t  covered a space on the floor of twenty feet square, I in~agilic 
I uen t  to the pile, I took u p  iw armful from the pile antl carriid i t  

orer to tho truck. I welit back to the  pile to get another armful, taking 
it off the top in order to get it loaded and when I went to gtJt it : r l i , l  

got oil the top of tlic pile of rubbish on the floor or w l ~ a t ~ v e r  it \\:I-. 
trash, etc., i t  suddenly gave away ~ i t h  me : ~ n d  I went to tlie coiicrctt~ 
floor belon-about fourteen feet approxin~atcly. I landed on tlic coli- 
crcte floor on m y  nrist ,  oil lily right ride ant1 sl~oultlcr mid liil,. I 
c~oulcln't get up. T just laid there and about that t i n ~ e  o l ~ c  of illy t 111- 

ployees got to me. 1 asked him to please do soinething for mc7. . . 
Prior  to the time that place gave away with me and I fi>ll through t111 

floor I could not look a t  the place and tell whether tlicw n ns aiiytli~l!p 
nrong with it. Cour t :  H a d  you any knowletige or illforin:ltion that 
there was n place there?  A. I hatln't hecn advised, your I Io~ior .  311 
B r o n n :  Anytliing to put you on notice in any n a y ?  A. S o ,  sir. (> 

IIon- long after you went hack upstairs from the time you came don 1 1  

to see hfr. Isenhour to confirm the agreenient n.as it before - o u  fclll 
A. Well, I hail time to na lk  back to the second floor, and put one a r i n f ~ l  
into the truck, and go back on top of the pile. Walked up to the secontl 
floor, and carried one armful of rubbish to tlie truck, I imagine abont 
a period of four or  five minutes." ,I trap-door of about four or fire fect 
square of plank was made to cover the hole. 

After plaintiff had fallen through thc opeiling in the floor, G(soirc 
Conley, a witness for plaintiff, testified, in p a r t :  ",\ftcr they had lefr. 
X r .  Isenhour and the carpenter went by the room orer i11 frollt of nle 
1\11.. Isenhour nns  fuss i i~g with him :mtl said, 'I toltl you to fix t11:lt 
floor. Get busy antl fix it.' Q. When did be say he told l ~ i m ?  -1. Hr 
didn't say when he llad told him. . . . Mr.  Pearson had just lcft 
vhcn he was telling hiin and hc went up  right away to fix the floor 
2nd that  mas when I heard N r .  Isenhour make the statement to thr 
carpenter. Q. What  statement did he  make? A. He said, 'I toltl you 
to fix that  floor. Get busy and fis it.' Q. That  was after the thilrg I l i ~ p -  
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Oscar Fore, a witness for plaintiff, testified, ill p:1rt : "-lfter \vc hall 
taken him to the ofice (speaking of plaintiff), I calnc back and n . p l l r  

upstairs and looked at the hole. I t  was an  old hole and looked like it hi111 
been a laundry chute. There was a lot of paper ant1 tliinga a t~out  it 
where lie fell tl~rougli. Some paper and stuff hat1 n-ent clown in the  holta 
and loclged in there wliere he had stopped through on the paper and stuff. 
I didn't discover the hole the afternooli beforc.. X r .  Isenhour (.:+l'rii'~l 
11s over the builtliug and o m r  tlic three floors. Re never said a l ~ y t l ~ i ~ ~ g  
about the coritlition of the building." 

Tlie evitiencc on the part  of defendant, Standard Garage :\i~tl S;11t.. 
Company, Incorport~ted, was a denial of tlie material evidence intru- 
clucetl by p l a i~~ t i f f .  The jury rendered a verdict for plaintiff. 

The  judgment of tho court bclow was as follows: "The a b o ~ i '  (.~ltitlcil 
cause coming 011 for hearing and haring heel1 lieartl by 11;s 1Ioi10r. .\. .lI. 
Stack, judge presiding over tlie August, 1931, regular c i ~ i l  tern1 of rllc 
Superior Court of nuncombe Count- ,  xortli Carolina, a1111 a j u y  :tntI 
it appearir~g: that  the jury for its verdict i ~ t  sai(1 caust2 ans~veretl tlic 
issues submitted to it ill same in favor of thc. ~) la i~t t i f f  :111c1 ;tgnil~st the 
clcfcnclant, Standard Garage an(1 Sales C'oi~il)a~iy. Il~cmlmratct!. Thi. 
action as against the tlefeudmt, Eugene C'arlal~tl ant1 I,uca~ J .  (lurli:lirl. 
l i a r i ~ ~ g  btwn nonsuitcd on the motion of saitl t lcfei i t l :~i~t~.  (luring tlir. 
course of the trial. The  issues and a ~ i a w i ~ r  thereto .\ul1111i tted t o  t i , (> 

jury being as follows: (1) Was the plaiiitiff il~jureil 1,- the ~!cgligc.~ic.c: 
of the tlefentlalit as alleged in the cornplailit ? h s \ \ w  : TL'czu. ( 2 )  1 f $0. 
what damages, if sly. is the pl:tii~tifY entitle(1 to rc$c.o\.c2r 11;. l.c.;irOli 

thcreof ? , \ns\wr : $046.00. Sow.  tlicrcforcx, it is upon riiotio~i of S:IU- 
ford W. Bro~vn,  attorney for tli(! plaintifft liereby colisidered, ur(lcwi 
: ~ n d  adjutlgetl, that tlic plaintiff h a ~ e  and r w o w r  of the tlrfentlnut., 
Standard Garage and Sales Co~npany,  I~lc~orporatetl,  jutlgnicnt i ~ r  tlie 
sun1 of $916.00 ant1 that said t lcfc~~tlant  pay t11v costs of t l ~ i . ~  itctio~! 
to be taxed by the clerk." 

The defendant, Standard Garage ant1 Salt,s Coi i ipa~~y,  1ncorl)orari'ti. 
ni:rtle numerous exceptions and assignnica~lts of crror ant1 apl~ealed to t11,~ 
Supreme Court. The  material oncs v.ill he co~isitlererl ill the o p i ~ i i o ~ ~ .  

S n ? ~ f o r d  IT'. Brozcn for plaint il j .  
J o s e p h  TT'. Liffle f o ~  r le fendanf ,  Y t a i ~ t l c o d  G o w ~ y e  ( 1 1 1 d  A'u/P.\ Co),ll,tiii I,, 

Incorporated.  

CLARKSOX, J. Alt  the close of plaintiff's evidence the clefendnl~ts nlndc- 
motions for judgment as in case of nonsuit. Tlie motion of the Carlan(l 
defendants Tvas granted. Tlie defendant Standard Garage and Sale. 
Company, Incorporated, int~*oduced eritlcnce and a t  the close of nll t h e  



i,vitlc,~~c.e n ~ n i l c  :I r~iotioil f o r  j u d g n w ~ ~ t  :IS ill cilse of iloiif,uit. C. S., 367. 
. . I llis   no ti oil \vt~s overruled, a i ~ d  i n  th i s  wc can see 110 ?rror.  

I t  is tllc. well wttlcvl rulc  of pract icc a ~ l d  acceptetl l)ositioil ill tlli. 
, j~~ i - i s ( l i e t io i~ ,  t l~tr t ,  011 a rl~otioli to  i ~ o ~ l s u i t ,  the cvitlencc \,.liicli ~r iakcs f o ~  
1 1 1 1 3  111:ti11tiff's c.lai111 nut1 \\.liicli t c ~ ~ d s  to s u p l ~ o r t  hi:: rausc of :ii*tiol~. 
\ \ . l ~ c ~ t l l c ~  c ~ f f ( ~ i ~ t ~  hy the  ])laintiff o r  elicited fro111 t h e  t l c f e n d a ~ ~ t ' s  wit- 
I I ~ ~ S W ~ .  will 1~ t;ll<on :1ni1 colisitlered i l l  i t s  most favorahlc l ight  fo r  thc. 
j~lnintiri ,  a i ~ i l  he  is cutitled to  the b c ~ ~ c f i t  of evr ry  rcmoiial)lc i i i t e n d l l ~ e ~ ~ t  
I I ~ H I I I  thc~ ov i ( lc~~c . i~ ,  a1111 P Y W ~  r t m o ~ i : ~ b l c  i~ifcreilce to be d r ; ~ w i ~  t l i ( w f r o ~ i l .  

\Vil wo 110 e~-i( lcww (111 the  r e c m ~ l  as  to c o n t r i b u t o y  ilcglige~rw or 
i i -u i~ l l~ t io~l  of risk. 'I 'llc~e :ire 110 facts  of record to i l l i lkate  tlmt t11c . . 
~ I I . O \ - I S I O I I S  of t l l i ~  Sort11 ( . ' a ro l i~~;~  W o r l i r i ~ ~ ~ l ' s  C ' o ~ ~ ~ p c ~ ~ s i ~ t i o l i  Act is  211)- 
] ~ l i i ~ : ~ l ) l c  ( I )  to t.;tsual c m l ) l o y ~ ~ i c i ~ t  ( 2 )  nor  t o  ally p r i ~ . a t e  corpora t io~l  
t l ~ : ~ t  Iias rcpu1:rrly ill service less t l l m  f i ~ c  cmplogcw i n  the sa:niS 
l , l ~ s i~~c*s>  \vitl~iil  t l~c. State'. l 'ublic I,ir\vs 1929, chap. 120 ,  sections 211)). 
l 4 i b ) .  

T i ,  ilo uor t l ~ i i ~ k  the issue's tcx~~dercd by t lcfcr l t la~~t  ?\.ore tliv prolwr 
I 1 1  11,s. :111tl t l lc,rcfo~e t h r  r t > f l ~ s : ~ l  to su l~ in i t  s;lmc by thi: ~ . o u r t  I~c~lo\\- w w  
rt<ri ( ~ I . I . ( I I . .  111 i~cgartl  to  t l ~ c  c~itlc11c.e ntluiittctl o ~ . c r  t 1 t ~ f ~ 1 1  1:rnt's ol),ic:c>tio~~. 
i f  error. it  was 11iot l~rc~jui l ic ial .  W c  :tgrcc ~ i t h  def~11(1;11lt th:~t  "It \\.its >I 

i .ol~rr:~i.t  fo r  t11tz  ~ ~ . t r l o v ; ~ l  of rnl)bi.:h"; it  is  i i ~ i m n t i ~ r i a l  011 tllc, fttcdts ill 
t l l i -  i4:~scb \ \ , l~a t  t11i. i,cllatio~~:;llil) is t o r ~ ~ ~ ~ d - i i l ( l ( ~ l ) ( ~ ~ ~ c l e ~ ~ t  (*c~~i t r :~(~ to l . .  ~ I I : I S -  

T (>I .  i 1 1 1 i I  ~ c m t ~ ~ ~ t .  i ~ ~ v i t c ~ r  a11d i11vitet3, ctc. T11v i l d i ' ~  i1:111t, S t : ~ ~ ~ d > ~ r i l  
(;;lragc a ~ i t l  Salt C o r ~ ~ l ) n u y ,  I ~ ~ c o r p o r a t c t l ,  i)\vc~l ;I d u t y  i )  1)laiutiff. that  
its n l f c , .  ( , ! / I , .  Isci~l lour ,  untlcr the, coiltract wit11 plni~l t i f f ,  rhoultl 11ot 
withont \\.:lming to hi111 of the 11idd~11 ~ ; I I I ~ L T )  i111i)~v anll l ~ e r i u i t  11ii11 to 
1cS111orcL t l ~ c  t rash.  I t  is in  c~i t le i lce.  O I I  t11v 1):~rt of ] ) l ;~ i l~ t i f f ,  tha t  t l~c*  
~ ~ l f c , .  ego of i I~ft~~l( l : t l i t  ku(~\v, o r  ill tll(1 i ~ s c r e i ~ e  of clue ~ - : I I Y  o l lgl~t  to 11;1~(. 
I < I I o \ \ . I I ?  of t 1 1 ~  l a u l ~ t l r y  chu te  11oli.. :I t ln~~g:.cwms 1)itfttll. tha t  i t  was coil- 
1~5i11t.11 by the t rash  being t l l r o ~ v ~ i  o rc r  it ,  :111(l l)l:~il~tiff \\.:IS iguornnt of 
i t 5  ( ~ s i s t ( ~ i l ( ~ )  ;tnd ill the cscrcise of c lw r a r e  coulrl not discover i t .  

111 Uai1t.y Persona l  I ~ ~ j u r i e s ,  2t1 rd. TTo1, I ,  par t  SW. 121, 1). 307, t l i ~  
I:\\\- iq stilted a s  follo\v.s: " I t  is a p r i i~c ip lc  u ~ ~ i r c r s a l l y  wcogllizecl that  
r i l t .  vnrc requirctl of a i~last( ' r  is  su('11 :is is coi11111~11surate wit11 the  d a i ~ g c r .  
., L 1x11-doors, ns t h e  dcsign;ttioii implies, a r e  a t  best tlangel~ous traps. Thus .  
i t  IYRS I~cltl ,  n1lc1.c a trap-tloor is  r n a i ~ ~ t a i n c d  i n  the hal l  of a building. 
i t  i.: t l ~ c  cI11ty of tllr  master wlwn it  is  open to provide barriers,  o r  give 

; r i ' ~ i i ~ ~ g  to einl)loyces who h a w  occasiori to  pass i n  t l ~  liall." 
1-11ilr.1 ~~cg l i~c> l~ce -c i r cu~ns t a t~~ecs  ilnplyirlg liability--English R u l i ~ ~ g  

( 'nws, TTol. 19, 11. 64, is  the  case of I~ltlrn?ntr.rrr 7:. Dulne,;, L. R., 2 C. P.. 
: ; l l .  111 t h a t  c:tw it  \\a$ hrltl : "17po11 tllc prenlises of t h e  defendant, 
;I .~~gar-rcf i r lcr .  v-as a l ~ o l r  or chute 011 a Icrcl with the floor, used f o r  
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. . 
1.,11;111g slid l o ~ r e r i ~ i g  sugar to  and from the different stories of the 
i~uil(ling, and usual, neccuary, and prolwr in tlie n a y  of the defendant'? 
1)usinesz. Whilst ill use it  as necessary and proper that  this hole should 
11c mifei~cecl. Wliile i ~ o t  in use, it  was soinctirnes necessary, for the  pur- 
1~) 'e  of T entilatioil, tliat i t  should be open. I t  n as not necessary that 
~t sl~oultl, n hen iiot i11 use, be unfeilced ; and it might a t  such tiinc, with- 
011t in jury  to the busiiit~ii, hare  been f ~ n c ~ d  1)y a rail. Whether or liot 
l r  I\ n.: usual to fence &iilar places n l ~ e i i  iiot i n  use, did not appear. 
Tlie plaintiff. :L j o u r l i c p a n  gas-fitter in thc employ of a patentee wlio 
liatl fixed a 1)ateiit gas-regulator upon the defend:lnt's premises, for ~rl i ich 
lie \\ a s  to he paid proT idetl it  effected a certain amount of sariug ill 
the consumption of gas, n e l ~ t  upoii the premises x i t l i  his eniployer's 
:[gent for tlic purpose of examining the sereral burners, so as to test 
the lien apparatus. Whilst thus engaged upon an  upper floor of the 
I~l~ilding.  the plaintiff, uilder circumstances as to n,hich the eridence was 
r~~nflictiiig, but accidentally, and, as the jury found, vitliout any fault 
or negligence on his part, fell through thc I~ole, and was injured:  l l c l d  
tlint. inasmuch as thc plaiiitifi was upon tlie prcrilises on lawful busilles- 
I 11 the cour>e of fulfilling a contract i n  which lie (or  his eniployer) and 
t11v tlefenclant botll had an interest, and the hole or chute was froiii it. 
11:iturc uiircasonably dai~gerous to persons not usually enip lo~cd u l )o i~  
tlic. pr.cmiivs, but har ing  a right to go there, the  de fe~~ t l an t  was guilty of 
:I 1)reacli of duty to\\ artls liim in sufferiiig the liola to be unfencctl." 

Shirley's Leading Cases in tlie Comnion L a ~ r ,  3d ed. 1). 2;;. 111 
Shirley, ~ u p r u ,  the intcrcsting case of Bird 2. .  IIolbrooX~. 4 Bing., 6 d S ,  is 
~iigestcd as follons: "The defendailt, har ing  had some raluahle don erh 
;111d roots stolen from his garden, vhich  wvs at some distancc from his 
I~ouse, lzrd set a spring-gun. The plaintiff, a young fellow of nineteen. 
c~linihed a wall, during the daytime, in pursuit of the stray fonl  of a 
i ' ~ ~ e n d ,  and pot shot. 1 1 1  spitc of the plaintiff being thus a trespasser. 
~t n a s  held that the tlefelidant was liable in daiiiagcs. 'Tlicre is no act,' 
-,lid Brs t ,  C. J., 'which Christianity forbids, that  the la117 will not reach: 
~f it n e r e  otherwise, Christianity would not be, as  i t  has a l ~ t a y s  1)eeli 
1114d to be, part  of the law of England. I am, therefore, clcarly of the 
opinion that  lie ulio sets spring-guns, without giving notice, is guilty of 
A I L  unhuman act, and tliat, if injurious consequences e n s u ~ ,  he is liablr to 
yield redress to the sufferer.' " 

I n  the annotation of Tl'arner v. Synnes (114 Org., Gl), -14 A. L. R., 
at 1). 952-3, we find the following under general discussion: "The ratio 
decidendi  in numerous cases is a doctrine which may be formulated 
thus:  Where the premises on which the stipulated work is executed 
remain under the control of the principal employer while the contract 



is ill (.ourst, of pcrfor~liance, x s e r v ~ ~ n t  of tlit: coutraetor i: ill the 1~ositio11 
of 2111 iiir.itw, and ns such ~ u t i t l d  to recover for any in jury  w1iir.h he 
Iilay sustain by reasoil of the ab~lormallg tl:i~lgcrous c*rnditio~l of the 
preruises or plailt thereof, if the evidence sho\vs that  the principal em- 
1)loyer was, and the servailt was ]lot, cliargeable with lii~o~\-lodgc~. :\cctu:rl 
or colistructi~e, of the existeuce of tha t  conclitio~i." 

111 sc t t i i~g  out the duty of employer to employee, wti fi11td the same 
nx.11 statctl in 18 R. C. L., 11. 591-2 : "A queatiou that  has ofteii been 
ni~clcr judicial consideratioil is  whetlwr all eiliployer c.wes to his cw)- 
p l o y w s a i ~ y  duty to box, fciice, or guard the appl ia i ic~s  and macl~ii iwy 
i l l  the \ic-i~:ity of w11ic.h the work is doric. The rulc formerly \\-as gener- 
;~ l ly  rccogniwd, and i s  supported by some' recrllt tl(~c~siolls, that the 
chlt~ployt'r, is, ill the absence of statute, u ~ ~ t l c ~  110 obligtitiou to llis em- 
1)loyccs to affix guards to geari~lg, s l iaft i l~g aud other tl~tl~gcrous i~ iov i~ ig  
1);trtsof iilncliiiit~y. No doubt the guirrelil~g of sollir. :r]~l)lia~lces is uii- 
Itcwssary ant1 impracticable, the danger h i ~ i g  obvious :r 11tl avoi~lable by 
c~,~il)loyces; bnt public 1)olicj ill respect of such ~ n a t t e l s  has ill recel~t 
tinios uiidergonr~ a very tl('cidecl cliniigc, and the te~it l lwq- is  to holtl 
rlw c*iiil)loy(~ ~wglig(mt ill f : r i l i~~g  to guard all tlange~oue :~ppliniiccs, 
e sp~~ i i a l ly  is this   lo tic cable ill the ru l i~ lgs  of the late cases. -lrld, of 
c.oursc., if it c:nl be slio\\-1i that ;111 iiljuretl eniployee n a s  ilot iiiformetl 
of or did not appreciate the danger of tlic ui~guarcled applii~nce, it is riot 
to I)e supposccl that  H recoyery will be cle~li~il  in a ~ l y  j u r i d i ~ t i o n . "  
/:oswe// r .  Ilosicl-y ,lIil/s, 1 0 1  N. C'., a t  p. 536-7. 

' h e  duty of tlic owner of lxe111ises to those n-110 come 011 tlicni is 
fully and \re11 stated in  B r i g m a n  2).  C ' o n s t ~ x c t i o n  L'o., 111". (2.. 791, by 
l l ~ v g t l e n ,  J..; l l z r g k e s  1 1 .  Lassifel., 193 N. C., 651. 

I n  Jones v. R. R., 199 S. C., at  p. 4, is the following: "After setting 
forth ill an excerpt from S ~ o e e n e y  v. R. R., 10 Allen, 368, 87 Anno. Dec., 
X-1, the usually applied principle that  a licensee who eliters on premises 
hy permission oiily, without enticement, allurement, or induccrnent lieltl 
out to him by tlir: o~viicr or occupant, calnlot recover clnmlges for injuries 
c-nuscd by obs t ru r t io~~s  or pitfalls, the Court pertinently said : (Xor (low 
rllc. application of tliis prillc2il)lc protcct from liability the owner of ;I 

lot or a rai1ro:ltl compaliy n-110, with knowledge of the rser  of his pro1)- 
c~rty as a pathway across or nlong it, places witliout ~ i w n i n g  to thosc. 
likcly to use the patliway, a new and ~laugerous pitfall or ob~truct io~l ."  

IVe can see no error in the ellarge of the court bclon., We think thc 
~1iarg.e cowred the lax- applicable to the facts. P a r t  of the charge giren, 
n - l ~ i r l ~  covers the law ill the case, is as follows: "NOT\- the uctiou is 
1)ased on nllcgctl ncgligeilce. Segligencc is the failure tc do or not to do 
\\.hat an ordinarily prudent person woulcl do or would riot do under the 
c~ircvmstnnces in tlic caw. Tn other vords, negligence i:: n fai lurr  to do 
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:is a prudent persoil would do under those particular circumstaiices or 
Ilia failure to do v h a t  a prudent person would do under those circuili- 
stances. Segligence alone, hoverer,  would not be sufficient to entitle tliis 
plaiiitiff to recover. I f  lie has only sliown negligeilce on the part  of tlic 
clcfendant alone that would not entitle him to recorer. Before the plain- 
t i ff  can recover of the defendant he must prove to your satisfaction, Ly 
tlie greater weight of the evidence, two propositions : First  : Tha t  he 
was injured by the negligence of the defendant, as alleged in the coin- 
plaint, and secondly, that  that particular negligence of the defendant 
was the proximate cause of his injury or damage. Proximate cause is tlie 
real cause of the damage and the cauie xithout nllich i t  would not ha \  c 
occurred. . . . Now, the duty of the defendant to the plaintiff nab,  
uiidcr the circumstalices of the evidence, to furnish him a reasonably 
*afe place in which to do his work. That  is, not absolutely to furnish 
him, but to cxercise ordinary care in furnishing him with a reasonably 
znfe place to work. I f  the defendant o m d  hiin that duty, a i d  fnile4 
to perform that  duty i t  nould he guilty of negligence; but, if it  per- 
formed its duty, it  nould not. That  is to say, if the defendant knew that 
the hole was there and saw it covered u p  by tlie paper and rubbish and 
did not inform tlie plaintiff of the condition, n h y  that would he iiegli- 
gelice. Or, if the defendant, by the exercise of ordinary prudence a~it l  
care n ould  ha^ e known of the dangerous condition ; that the hole 11 a. 
t h e ,  and no door orer  it,  but simply papcrs aurl trash and rubbisli. 
in that event i t  would be guilty of negligence. But if the defeiitlaiit tlitl 
not kiion- that  tlie hole n as there, or by the exercise of ordinary tliligt~l~cc 
:ind care i t  could not ha re  learned i t  was there, or if the last tinlc he saw 
it, just before the plaintiff fell through the hole it was corered wit11 a 
tloor, then there would be no negligence on his  part  am1 would find ill 
f a lo r  of the defendant." I n  the judgment of the court helow, MY find, 

No error. 

11. R. KILLIAX v. M A I D E K  C H A I R  COMPANY. 

(Filed 23 December, 1931.) 

1. Judgments F d u d g m e n t  may be rendered out of term and out of 
district upon consent of parties. 

Ordinarily a judgment cannot be entered by a Superior Court judge 
out of term and out of the district wherein the cause is pending when 
not falling within certain exceptions where the judgment may be entered 
nunc pro tune, but this rule does not apply when the parties to the ac- 
tion appear a t  the time of the rendition of the judgment and consent 
that the judge consider the matter and enter the judgment. 



Appeal and  EITOI~ J c - . J u d p l s  finding tha t  parties consented t tr  
rendition of judgment out of term a n d  county is conclusive. 

Whilc it  is the better practice for the consent that  jcdgment bc re11- 
tlcrecl out of term or out of tlle county in which the action was pendilly 
to be put in writing, it is not essential that  this he done, and where the 
judgment esccpted to states ns a fact that such consent n : ~ s  in fact given, 
it is conclusive upon tlle parties in the absence of collusion or frilud. 

Appeal a n d  Error J +Held: court's refusal, i n  his discretion, t o  allow 
plaintiff t o  file exceptions o r  set u p  plea is not reviewable. 

TVl~c~rc: the receiver of a corporation has paid under the order u f  the 
court certain sums to one of the creditors without objection by the 
~~liliiitiff, the refusal of the trinl court in his discretioil to permit the 
ldni~~tift '  to later file exceptions to the orders under \vhich the payments 
\vwe made or let him set up a 1,lt.a nttacking the validity of the contract 
under which the claim was filed, is conclusive and 1101: reviewable on 
;~ppeal.  The princilrle upoil wl~ich a partx may not take a voluntary 
 onsu suit where :I counterclaim has bccn filed docs not arise under the 
facts of this case. 

.Judgmcuts F e--Judg~nent i n  this case held not objectionable as being 
conditional. 

Where a party to i111 action consents to the abando~nne~lt  of a right 
11c has therein set up, and this is done and the j u d g ~ ~ e n t  accordin~ly 
~endered,  the judgmcnt is not ohjcctionable as  being a conditional judg- 
ment whc.11 it  is final and requires no future act to  bc d~)ne  or c-ondition 
to be performed by any of the parties. 

( ' IVIL ACTIOS, before C l e m e n f ,  J., a t  C l i a ~ ~ ~ b c ~ r s ,  3Ioc.ks~illt.. S. C'., 
S r l~ te rnber ,  1931. F r o m  CATA\\-I~.~. 
011 or  about  1 5  J u l y ,  1929, t h c  plaintiff, :L stockholt le~ of d e f t d x l ~ t .  

~ ~ ~ s t i t u t c d  all action against tl ie c1efeiid:int allegiug t h a t  i .  n a s  111 i ~ n i ~ i i -  
nent dwiigcr of i~isolvency. T h e  colnplaiiit alleged t h a t  tlie i n d e b t e c t ~ ~ e e ~  
:~mountct l  t o  approxinmtely $385,500. I t  wns f u r t h e r  :I Ieged tha t  tlic 
tlofei~dant h a d  notes receivabls worth about  $200,000, 'on which t h e  
Mcrc11:mts Transfc r  and  S torage  Company of Washington,  D. C.. 1 ~ 1 -  
;L lie11 to t h e  :tniount of about $186,000,'' etc. Tliere was a p rayer  fo r  t h r  
:~ppoi i i tn ie~ i t  of a rcccivcr. O n  22 J u l y ,  1829, C. R. B r a d y  TI-as duly np- 
pointed receiver of t l r fm~dant  and  tlirncted ill h i s  d i sc re t i~m "to r u n  ant1 
operate the  factory plant  owned by defendaut company a n d  to employ 
al l  such assistants, supcr in tendent~ ,  clerks and laborers, a<;  m a y  bc neccxs- 
sa ry  t o  properly operate said f u r n i t u r e  plant  un t i l  fu i t l i e r  orders of 
this court." T h e  record d iwlows  t h a t  t h e  order a p p o i n t i ~  g a permanc1lt 
receiver was coi~sentecl to  by at torneys f o r  the plaintiff arid t h e  defend- 
an t .  0 1 1  1 4  Piovembcr, 1929, the  receiver filed a petition i n  t h e  c a u v  
s tat ing "that on or  about  2 5  February ,  1927, t h e  Maidcm C h a i r  C o n -  
pauy  executed a n  assignment to t h e  &lerch:tnts T r a n s f ~ r  and  Storapc 
Company,  n lhlawarc. corporation, of Washington,  D. (1.. agreeing t o  



:issign to and did assign to the Merchants Trausfcr and Storage Com- 
p a q  from time to time its accounts receivable for ~aluc. ,  . . . a d  
that  there was about $211,000 of these accounts lwld by the N e r c h a ~ ~ t s  
Transfer and Storage Company as aforesaid. . . . That  1)y tlie 
terms of said contract between the Maiden Chair  Company and the 
I \ I e rcha~~ t s  Tralisfer and Storage Company the Maiden Chair  Company 
was to collect the accounts from its debtors from time to time and remit 
the full collection to the Xerchants Transfer and Storage Company; 
. , . that  u p  to this t ime he has collected approximately $70,605.82. 
tintl your receiwr has paid to  the Rlerchants Transfer and Storage C o n -  
])any fro111 said collections the sum of $88,298.04, :111d that  your receiver 
still has on h a r d  ill a bank in  Xew York a11d the Citizens Bank a t  Con- 
orcr. N. C., the sum of $42,307.78, and he is still collccting on said a(.- 
c o u ~ ~ t s  from time to time. That  some question has arisen as to whether or 
~ ~ o t  your receiver should h a r e  paid the amount aforesaid to the Mer- 
chants Transfer and Storage Company, as set out, and pay the amount 
I I ~ W  on bald to it, and pay the. alnoul~ts as collected fro111 time to time, 
uutil the said Merchants Transfer and Storage Company is l~aicl in full, 
\vitl~out an order of the court." On the same day, to  wit, 14  Xowmber,  
1929: Judge Harding considered the petition and enterctl an  order al,- 
proring tlie action of the receiver in paying to the Merchants T r a ~ l s f ( ~  
and Storage C1oml)any the said sum of $28,298.04, and further directetl 
the receiver t o  pay the balance in his hands then due said M e r c l i a ~ ~ t ~  
T r a ~ ~ s f e r  a ~ i d  Storage Compal~y under and by virtue of t l ~ c  tcrms of tl~ct 
(.ontract referred to in the petition of the receircr. 

Tlle receirrr made reports from time to time and these reports were 
approred by tlic court and certain allowances w r e  matlc by orders duly 
entered. 0 1 1  1 December, 1930, the Nerchants Transfer and Storage 
C'ompany filed a petition after notice setting out the contract existing 
1)ctneeu it and tlie defrndant, and alleging that  the rccci\.cr had in his 
liantls the  sum of $2,636.64, which had been dema~idtd by thv petitioner, 
but that the rrceiwr had declined to pay the sarue and requtjsting all 
ordcr directing the receircr to pay said sum to the pc t i t i o~ lc~ .  The  re- 
w i re r  filed all ~ L I I S T V C ~  to the petition of the Rlcrchal~ti  Trtlnsfer a~lt l  
Storage Con~paug,  sct t i l~g out that  he had incnrred certain cxpensc ill 
collecting accounts for the Merchants Transfer and Storage Comp:iny 
and suggesting that  these expenses should be paid out of said f u ~ t l .  

I n  the lneantime a creditors' comnlittee of defendant filed an answcl- 
to the petition of the Merchants Transfer and Storage Conipal~y, alleging 
that as  the receiver had spent most of his time and ewrgy  in collecting 
accounts for said petitioner that  the result was that thc cwxlitors 7\'110 
had received nothing on their claims mere bearing the financial burden 
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chants Transfer a i d  Storage Coinpany to be allowed to u i t l l t l r : ~ ~  it. 
said m o t i ~ n  and to strike out its appearance in this cause. . . . ,ii111 
coming on, further, to be heard upon the motion herein filed by a com- 
mittee of creditors of the Xaiden Chair  Compaiiy, and upon the motion 
of plaintiff, R. 13. Killian, to be allo~ved to file esceptions to orders and 
reports of the reeeiwr, . . . and furthcr, to file a l ~ l e a  of usury 
on behalf of said plaintiffs against the said Xerchants Transfer ant1 
Storage Company. . . . After hearing the argument of counsel, tllo 
court finds that  the plaintiff, R. 13. Killian, is  and was, at all times, tlie 
plaintiff in this action, and tliat he instituted this action on 20 July .  
1929, and that  the said plaintiff consented to tlir judgment and order 
of IIarding, J., entered by colisent on 2 July,  1929, . . . a d  that  
at a liearing on 12 August, 1931, a t  Wilkesboro, N. C., the a i d  plaintiff. 
K. n. Killian, appeared through his counsel and made the forcgoi~lg 
niotions as above recited. . . . After hearing the s a m ~  the court 
almounced that it was of the opinion that the plaintiff, R. II. Ki l l ia~l ,  
\Yas a party and n p l v o ~ ~ d  all the proceedings in this causr. a11d l~al - i r~g 
k i ~ o ~ l e d g e  of the same, that the court x a s  ~ i t l i o u t  power now to allo\\ 
11im to escept to snit1 orders, a d  tliat said plaintiff I d ,  in fact, con- 
.rwttd to rhc ordcr and judgment appoilltii~g C. R. Brady receiver of 
tlefentlant, and the court cleclined in its discretion to grant  the nlotioli 
in& on behalf of plaintif?, R. U. Killiaii. Tlle court is further of the 
opinion thnt the cmditors had not been diligent and had not prescntctl 
their ubjwtiol~s prior to the disburatnmeut of f~lutls  by the receiver 
pursuaaut to ol-del.s l~ereinbefore ei~tereci, and that  such creditors were 
]lot entitled, in their o~vn  right, to set up  a plea of usury. . . . The 
vourt is furtllcr of the opinion upon the conditional offer made by 
w u ~ ~ s r l  for tllc Nerc l~ants  Transfer and Storage Company to waive it* 
vlaini to tlit~ wid  fund ill the sum of $2,821.33 in case it is allowed to 
nitll((raw i t> iliotion RIICI strike out its appearance hrrein, and the said 
iliotions haying been allowcd, that  the said fu i~t l  in the sum of $2,821.35 
i l l  the! hands of said rcceivcr and collected from said accoul~ts shall be 
l~ereafter  distributed as such to creditors, i n  the distribution of which 
tlw Nercliants Transfer and Storage Company is not to participate. 
. . . This orticr is entered at AIocksville, N. C., at Chambrrs, or1 I 
September, 1931, all parties having agreed that  the court shoultl cnter 
its final order on said motions a t  said time and place." 

From the foregoing judgment the plaintiff, Killian, appraled. 

11'. 11. Childs a u d  11.. H.  D e n n i s  for  plaintif. 
W'A.  S e l f  f 09. 9.eceiuer. 
131. H .  Y o u n t ,  O s m e r  L. H e n r y  and T'arser, L a w r r n r e  cf. ,IltInt,y,,c 

for  T r a n s f e r  and S t o r a g e  C o m p a n y .  
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I~ROGL)EX, J .  Tlic questioiis of law presented by the appeal nrv: 
1. H a s  a Superior Court judge power to make a n  order in receivership 

proccetlings outside of the coul i t~  of the judicial district in which the 
cause i s  pending? 

2. H a s  a Superior Court jutlgc power to permit a party to n i thdrav  
:I petition i11 a rcceiversliip proceeding? 

The plaintiff' contends that  the order made in this cause on 1 Septein- 
ber, 1931, was invalid by reasoil of the fact that  tlie jildge entered the 
order out of tlir judicial district in which the action was pending and 
out of the couiitp in nllicli the suit had originally bee11 instituted. This  
c~o~iteution, l i ouo~er ,  must be i~ i ter l~re ted  in  the light of' the facts found 
by the judge at the time tlw order was entered. H e  finds as  a fact that  
thc niotioris ant1 e ~ c c p t i o ~ ~ s  were submitted to him in  TVilkesboro on 12 
-\ugust, 1931, "hy coilseilt of tllc partim." He further finds as a fact 
that  the judgmcnt rendered a t  hfocksville on 1 September, 193'31, naq 
upon tlie agrccnlcnt of all parties "that the court qhoultl enter its filial 
order on said motioris a t  said time and placc." Ortli11,lrily a jutlgnie~rt 
(.annot be entered out of term and 011t of T ~ I P  district uriless such judg- 
111ent falls withill that class of decrees whic~li may bc made n u l ~ r  pro 
func.  IIo~vever, this principle does irot apply nherc tlir partic< arc 
present in court eitlicr i n  person or by attorncy :iiid coliherrt that n Irc~ar- 
111g may be had and a jutlgmci~t relitleretl. This  idea ~ i a s  thus c,sprc.w t l  

in l l e i n 1 ~ 7 ~ ~ 1 1  1 % .  ilIoore, 104 N. C., 379, 10 S. N.. 31::: "It is in caw of 
 notions mitl proceedings in an  action out of ttwn-ti~ilc. that  a spcc~nl 
  lot ice to the wtlverw party iiiust g c ~ ~ c r a l l y  bc g i r e~ i .  13ut, in such c:1v.. 
if the opposing party should appear, by ll~rllsclf or his c.ounsel, h r  \I t~ l~l t l .  
o r d i ~ ~ a r i l y ,  have been clccmed to lravc tak('~r actual ilotice and t o  l i : ~ ~  t,  

nairotl forni:~l notice." Indeed, ill L J I ~ ( o ~ L o  1 . .  , ? ' u ~ ~ ~ c u ~ ~ ~ I ~ E ,  193 N. C..  71 1 .  

138 S.  E., I, cspress sanction n n s  give11 to a judgment signet1 2 1 1 1  

cmiergency judge out of term ant1 out of district whcl it appearcil that 
all the parties had fully coiisented to such procedure. I n  order to ;tvo~tl 
~~~ i su i i t l r r s t a l~ ( l i~ ig  between counsrl for opl,osiiig parties, it  is p c r l i a l ~ ~  
;rdvisablc that  such consent should he gi\clli iii writing. Severthelcs-. 
:L nr i t ing  is not essential to tlic validity of thc j u d g n ~ n t  or order i n  tlic~ 
absence of a denial that  consent was given. Moreover, ~vhen  the jadgt 
fincls as a fact tha t  consent was actually girrii,  whether in ~ i r i t i n g  or 
not, and this  finding is  set out in the judgment, i t  is binding upon tlirb 
parties in the absence of fraud or collusioil. W e s f h a l l  v. Hoyle, 1-21 
S. C., 337, 5 3  S. E., 863; H e n q  71. I I i l l iard,  120 N. C., 479, 27 S. E . 
130. 

T h e  secoiid question of law becomes immaterial up 'm the facts found 
by the judge ant1 set forth in  the order for the reason that  the judge 
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in his discretion declined to permit the plaintiff to file exceptions or 
to set u p  a plea attacking the  validity of the contract between the de- 
fendant and the Storage Company. Hence there was nothing before the 
court in the nature of a counterclaim or equity, wliich the plaintiff ha0 
a right to ha re  determined in the action. The judge found as a fact 
that the plaintiff had full notice of all the orders in the receivership 
proceedings and had fully consented to such orders, and that the largw 
portion of the fund which mas the subject of the controversy, had beeii 
disbursed by the receiver under proper order of the court. A party i -  
not permitted to withdraw or take a nonsuit or bow himself out of court 
when his adversary has set up  a counterclaim or claim of an oquitablc 
nature involving rights which hare  attached and which he  is elltitled 
to have determilled i n  the action. But  this principle i s  not applicable 
to the facts appearing in the record. R. R. v. R. R., 148 N. C., 39. 
6 1  8. E.. 683. 

A further coiitrntion is made to the effect that when the judge per- 
mitted the Storage Company to withdraw its petition upon the under- 
standing that wid  Storage Company would abandon a i y  and all claim 
to tlie sum of $2,831.35 i11 the hands of the receiver that  such judgn~ei~t  
was a conditional judgment and prohibited by law. NcIntosh on Sort11 
Carolina Practice and Procedure, page 731, writes: "-1 conditional judg- 
ment is one whose force depends upon the performance or nonperform- 
ance of certain acts to be done in the future by one of the parties, a <  
where a judgment was given for the plaintiff, to be stricken out if the 
defendant filed a bond within a certain time, and this was held to hr 
void. But  where the  judgment i s  definite and certain, and a conditio~i 
is added which may operate to carry the judgment into effect, it is not 
conditional; as in a judgment for foreclosure the property is to be sold 
if the judgment is not paid within a certain time, or that  tlie judgment 
may be satisfied by giving secured notes by a certain time. Where the 
parties agree that a certain judgment may be entered upon failure to 
comply with a certain condition, and i t  is so entered after failure, it 
is not a conditional judgment." The judgment in  the case a t  bar con- 
templated no future act to be performed by any of the parties. I t  waived 
its claim to the fund in  open court and was thereupon permitted to 
withdraw, leaving the fund to the exclusive control of the court. 

Affirmed. 
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JIKS ROSA H .  NASH, ADMINISTRATRIX OF LOUISE  NASEL, V. SEABOARU 
A I R  L I K E  RAILWAY CO3fPANY AND SARI HOlVIE. 

(Filed 8 January, 1932.) 

1. H i g l ~ u a y s  I3 k-\l'here =est h a s  n o  control over driver a n d  is not  
engaged i n  joint enterprisr., nc~gligencc of dr iver  nil1 not  be  imputed 
to him. 

Where a gratuitous passenger or guest in  an automol-lile has  no owner- 
ship or control over the car and is not engaged in a joi l t  enterprise n i th  
the driver or other occupants, negligence of the driver of the car mill 
not be imputed to the guest, and he may recover against a third person 
for a ncgligcnt i i ~ j u r ~  if the neg1iqcnc.e of the c l r i~er  ic. not the sole 
proximate cau5e of the injury. 

2.  Segligencr C a-Person will not  be  held t o  same dc'grc'c of care f o r  
own safety wlkcrc placed in imminent peril. 

The d r i ~ c r  of a n  automobile, in an effort to avoid an accident a t  a 
railroad croqc.ing. turned tlie c:w and drove it  down the tracks in front 
of a n  al)l)roachitie train. and a guest in  the car jumred therefrom and 
\ \as  killed 1)y hem< hit by the engine: Held ,  tlie act of the guest ill 
jumping fronl thr. car under thc circumstances nil1 not bar the right of 
11er administrator to rccorcr damages against the rai1ro:td company for its 
ilegliqcnce I\ hich l~rosimately caused the injury, although the drlrcr and 
other pasiengers in the car n h o  remained therein escaped injury. 

:<. Railroads D b-Evidtmre of negligence of railroad company proxi- 
mately causing injury i n  collision a t  crossing held sufficient. 

The plaintiff's intestate \ \as  killed in an accident a1 a grade crossing 
of a railrond comlmiy nhile the intestate \ \as  ridinq a s  a s u e d  in an 
:~utomobile onned ancl operated by another. I n  a n  acti3n by her adminis- 
tratrix ag:~inrt the rnilroad company the evidence tended to show that the 
intestate had 110 c ~ ~ n t r o l  over the driver of tlie car, an3  n a s  not engaged 
in a joint enterprise a t  the time of the accident, that  no signal mas given 
by the approaching train, that  the l i e n  a t  tlie cros;ing was partially 
obst~ucted by n loadins plntfornl and trees upon the right-of-\ray, and 
hy other cars parked near the tracks, that the crosking was in an in- 
corporated town and n a s  much used, that the accident occurred a t  five 
o'clock in the afternoon nhen traffic was heaviest, ant1 that the railroad 
company licpt no natchman or signaling clerice a t  the crossing, Held: 
the evidence was sufficient to  be submittc.d to the jury, and the defend- 
ant's motion as  of nonsuit mas properly denied. 

CIVIL ACTIOS, bcforc Finlcy, J., a t  J u l y  Term,  1931, of R I ~ H M O X D .  
Ealc igh  Street ,  i n  t h e  town of Hamle t ,  r u n s  approximately nor th  and  

south. S e ~ e n  t racks of t h e  defendant cross the  street a t  grade. T h i s  - 
street,  including t h e  rai l road crossing, is paved nit11 concrete and  divides 
tlic t o ~ r n  in to  t n o  parts .  Bus i~ iess  llousc.; a n d  residfnces a r e  s i tuated 
on hot11 the nortli  and  south sides of snid crossing. The crossing ii 
cwn;tmltly n w l  by pedestrians and  ~ r l i i c l e s  a t  all  hours  of the day, and  
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~ a r t i c u l a r l y  in the afternoon. T h e  depot of defendant is  near the trot.+ 

ing and the tracks arc in constant us(, by passenger trains, freight t r a ~ n -  
and shifting engines. On the wrht side of the crossing and about 91 
feet therefrom is  situated a building lrnonn as the Ford plant. There 
is also on the west side and near the crossing a loading platfosn~ for 
freight, tlie height of ~vhich  ]\as variously estimated from fixe to w e l l  
feet. There are two large trees on the right of way of defendant. The 
nearest tree is 150 or 160 feet from the crossing antl the  nest trec 
thereto about 200 feet from the crossing. There is  an iron-clad building 
referred to as a warehouse or factory situated 300 feet nest  of the croci- 
1ng. T h e  space betweell the Ford plant and the cl.ossing is open, ant1 
the evidence tendcd to shon- that  this space was uqed for parking auto- 
mobiles. On 27 August, 1930, Sarah  Adams, a gir l  about sixteen yea15 
of age, was d r i ~  ing her father's Po l~ t i ac  sedan. On the front seat w ~ t l i  
the dr i te r  was Miss Louise S a s h .  The  rear scat was occupied by tlirre 
girls, Xisses Sul l i ra~i ,  AIeacham :rnd Kirkland. I t  v it5 about five o'cloch 
In the aftrrnoon. The d r i ~  r r  of the car said : *'Tlwre n ere cars pa*slng 
d l  the time, goiilg ill every clirectioii. I t  was fire o'clock 111 the aftel- 
noou. *'1s \te approached this crossing I looketl antl l~ i tc~i~ct i .  I first ha\ \  
the train nhen I n a s  just almost on the crossing. I t  w i~s  just at tlie edge 
of the street. I don't know how fa r  n e verc from tlie r:~il ul)oii 71 hicli 
the train v a s  traveling. I t  wems :ls f a r  a i  from here to the bannisttr 
ovrr there. I did not hear ally hrll 01, wily nhist lr .  I (lid not see the 
approach of the train. Whrm I salt the train it \ \ a s  ruoling east. I I\ < I -  

on the right side of the s t i ( ~ t  :it that  time. W l i ~ n  I ban the t i i ~ ~ ~ l  
Louise Xash screamed and said 'Sarah.' I san the train a~ >he 
screamed and then started turning mst. I rail don11 tlie tri1c.k I don't 
know how far .  LZs I went off the track d i ~  u r n t  out of the car clool. I 
next saw her a t  my  home. I did i ~ o t  7ecL liw o11 the trdrk. Tlit t la lu  
struck the back bumper of the car." -ho the r  gir l  riding in the car 
a t  the time said : "When Louise scrrttnietl the young h d y  Tr 110 I\ :I. 

d r i ~ i n g  the cilr turnrrl to tlie left and started douii the tracli ill f ~ o l i t  
of the train. . . . Miss -1dams finally got t h r  car off of t l ~ t  
railroad track proper and turlied it back toward Raleigh Street. I: don't 
know whether it n a s  clear of the railroad track before JIiss S a s h  got 
out, I don't know when she got out. I n e ~  er did see or notice to bee 
v h a t  damage it did to the car. The  engirie hit on the left side ab x c  
turned completely off the track. The four of us that  stayed i n  the r:ir 
were not hurt .  We all got out after the C R Y  s topl~(~1." Thr' te-tilnoilr 
disclosed that  a long freight train n a? a1q)roachillp tho lhlc~igli  Strec r 
crossing from the w c ~ t ,  t r a ~  eling r.:rstv ai-tl to tlw (1cl)ot. The c.npli( 

as a large p - e n p r  t>!lgi~ic~ pnlling ;I frc,isht trail1 7'11~ he~gh t  11 :I- 
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~ a r i o u s l y  estiniated fro111 fourteen to sixteen feet :~iid ilie length ap- 
proximately 90 feet. The  engine lvas driven toward tlic: crosiing and 
\ \ a &  pulling a train of forty-eight box cars, antl ruml i~ ig  a t  a speed 
\ nriously est i~~latet l  a t  eight to fifteen miles per hour. There was also 
tebti~nony to tlle effect that  the car in whicli the young ladies xc re  
rl(li~ig was traveling a t  a slow rate of speed as i t  approached t l ~ e  cross- 
I I I ~ .  The  e\idcnce further tcilclctl to show that  the autorr~obile traveled 
11on11 tlic track in front of tlie engine a distallee of approxirriately 43 
f c ~ t ,  and that just as the car turned off the track Niss Louise Nash 
c~itlic~r junlped out of the car or was thrown out imrncdiately in front 
< , f  tlie engine antl 11cr body cut iri two by the train. 

rile engineer testified that  11e did not secl tho ear a. i t  :tpproaelicd 
frolll the opposite side of the engine. T h e  fireriiail testiiied 11o saw the 
c4ar a ~ ~ ~ r o a c l ~ i ~ ~ g ; ,  but t l i o~g l i t  it liad passed tlie front of he c~lgine, a ~ i d  
rhat he  had called out to the twginecr to know if the x r  had passed 
011 his sidc. Tlicrc was c n d ( ~ ~ i c e  that  the engine \ \as stopped within 
, I  sl)nce of tventy f w t  after thc brakes were applircl. Nl~i ther  the cngi- 
i i c w  nor the fircrllan kilen. that  Miss Sas l i  had been killed. 

, , I here \\a:: c\ idcnce that  the eligilie gave no signal a:i i t  :tpproachetI 
the crossing, either by wllistlv or bell. There was much evidence by 
!ll.i~~trrcstc(l \ \ i t ~ l t > \ ~ e s  to the contrary. One mitiless trstifirtl that by 
l , i a s u  of the ol~struc*tions aforesaid "you would h a w  to  be almost oil 
riic~ tracdk b e f o ~ e  you could see. You could not scc o x r  ten fert." h -  
o t l i ~ ~  witiiess said : "Approacliiug the track oil the north side you would 
]la\ e to be fiftcci~ 01' tnri i ty feet of the track to see a trail1 coming there." 
l lucli  evic1e11c.c \\:is offerctl by the plaintiff to the effect that  tlie crossing 
I\ a >  :I populous and nluch used erossil~g, an~cl that tlie dcfeutlant had 
~ ~ i : i ~ ~ l t w i ~ i e d  110 n:~tclitlinli, gat(, or otllcr kignal d e ~ i c e  for the protection 
of tlie public. 

-It the conclusio~l of all the el i(lc11ce the 1)laintiff took a i~onsuit  us  to 
~lcfendant, Howic, the engineer. 

Lssues of ~icglige~lce, coiltributory ~iegligencc, last ?]ear chance aud 
ilali~nges v e r c  subriiitted t o  tho jury. The jury arisnered the  issue of 
~iegligeilce iii favor of plaintiff anel a~rartlccl da1nag.e~ in the sum of 
~. 'O,OOO. 

F rom judgn le~~ t  upon the verdict tlic tlefcndant, Radway Company. 
,cppealed. 

( ' l y t l e  -1. Lhuy luso ,  I. C'. S e d b e w y  a n d  L. I I .  Gibbons for plainiifl. 
Ozincr  L. H e n r y .  F w d  IT'. Bynum nnd T ' a ~ s r r ,  Lawrclnce & I l icIntqi .~ 

f o r  defendant. 



IJKO(.I,FS. .J. 1,ouise S a s h  vai; a gratuitous paisenger or guest ill 
t l ~ c  automobile drive11 by Sarah  ,\clanis. She  was not the owner of the 
car and had no control of i t ;  neither is therc eridence that  the dcceascd 
11 as e n g a g d  in  a joint enterprise with the driver or other occupants of 
the car. Consequently, any negligei~ce on the part  of the driver would 
11ot tw inlputed to the d~ceasetl. I n  the light of the facts and c i rcu~n-  
*t:~nceh disclosed by tlic pwsent recortl, the rule of law, therefore, n p -  
plicablr to the facts was stated in E a ~ w o o d  1 1 .  R. R., 198 X. C., 27, as 
f o l l o n ~ :  "Therefore, negligence on the par t  of the driver will not, ordi- 
~ ~ a r i l y ,  he imputed to a guest or occupant of an automobile unless such 
guest or  occupant i s  the owircr of the car or has some kind of control of 
the t l r i ~ e r .  Of course, if the neg l ige~ lc~  of the driver is tlic sole, only. 
proximate cause of tlie injury, the ill jused party could not recover. This 
rule iq not based upo11 the idpa of contributory ~icgligencc on the part  
of the injured  part^ but rather upon the idea that  the party causing 
the in jury  u a s  not guilty of any negligence, ah ich  mas the proximatv 
c n u v  thereof." All occupants of the car who remained therein, escaped 
without injury, and undoubtedly the dcceascd would also hare  escaped if 
\lie had not either jumped or been thrown from the car imn~ediately ill 
front of the engiue. This act, liowever, does not bar recovery. Discussing 
n similar situation in Odom I * .  R. R., 193 K. C., 442, 137 S. E., 313, 
the Court said: "The illere fact that a pcrsoll jumps from a vehicl(1 
in nhich  h e  i s  traveling, xliere there is imrninc.nt danger of its coming 
ill collision with an  approaching train a t  a crossing, does not bar rc- 
choverp against the railroad corporation, although it appears that  hc 
~~ la t l t .  a mistake and would hare  escaped injury had he remained quiet." 

Hence the deteriniuii~g question of lan is whether therc is evidence of 
negligcwe on the par t  of defendant. There is evidence that  no sign:rl 
vns  given by the approaching train. There is evidence that  the crossiilg 
\\a. obstructed by a loading platform and trees upon the right of xay .  
There is e ~ i d e n c e  that  in tlie open space adjacent to the right of way 
automobiles were parked. There is evidence that  the vision of an  "1)- 
l~roaching traveler was thereby obsc~urcd until within tell or twenty fcet 
of the track. Of course, the engine and box cars were higher than tlir 
parked antornobiles or the loading platform near the crossing, and consc- 
quentlg the top of the engine and box cars was visible. Manifestly, 
ho\verer, there was partial obstruction or interference with vision. 

The  evidence of plaintiff and the inferences which such evidence war- 
rants. classify this case in the line of decisions represented by Noseley c. 
R. R., 197 N. C., 628, 150 S. E., 184; Tlmrsfon v. R. R., 199 N. C., 
496, 154 S. E., 836, and Btiflter c. IZ. IZ., 199 N. C., 696, 153 S. E., 601. 
Particularly in view of the fact that the deceased was a guest iu the 
rnr a t  the time of the collision. 
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Tliere a r e  liially other  e s c e p t i o ~ ~ s  ill tlie record wllicli 11 I V C  I X ~ I I  care- 
f u l l j  esaniiiiecl, but  the  court  is  of the  o p i i ~ i o i ~  tliat tlicre n ah sufficiellt 
e ~ i d e i i c e  of ~lcgligelicc to be subniittetl t o  tlic j u r y  a i d  tliat the  is iue 
1i:is heell tried ill accorclai~cc v i t l i  the rules of liability Iieretvforc ebttth- 
lished. 

S o  error .  

(Filed 8 January, 1032.) 

1. \Vills F a-l)isti~lction bctwecn spcwific and general 1egaric.h. 
h general legacy is one \vhich is chargeable generally upon the tcstit- 

tor's perso~~nl  estate and wliicll docs not aruouiit to a bequest of any 
specitic part of the estate, ~vllile a specific 1egac)- is ;I bequest of :I 

particular thing or money s~~ecifircl and distiuguislicd from all of the 
same kind, it  being necessary to :I slrccific bequest tl i~lt  the tcst:htur 
described tlic property ns belollgilrg to him. 

2. Same-Legacy in this case lwld specific and legatce \ras entitled to 
dividends from stoclrs bequratllcd from timc of testator's clcath. 

The \vill of tlie testator beclue:~tlied to n 11:lnied legntec: "tell thousa i~~l  
c1oll:lrs in stocks in an incorl)oratctl company or conq)anit's to be selected 
by her, a t  its then 1xtr value'' antl a later item referrrd to the "rest anel 
residue of my estate" etc., Held: construing tlle will ;IS a whole tlle 
testator unecluivoetlllg indicnted his ownersl~il~ of all tli* l)ropcrty, micl 
manifesteel his intcntiori that the stock should bc selected out of those 
onuecl by him antl not to be purchased on tlic ol)en ~ u a r k e t  "at their 
market value," and ul)on the es'rcise of tlie l)o\rer of selection of the 
stock by the 1eg:itee the bequest was rendered sl~ecific ~ n d  tlie legatee 
was er~titled to a11 clividcnds tleelnrcd thereon from the date of tlic 
testator's deatli, and held further, the amount of the diricleiids in the 
clsecutor's llands bcing in cscess of tlic inheritni~ce tns, Pis assent to the 
1c.gncy ilcvxl not be postlmned until the tax is paid by tllc Ics tee .  

"Sort11 ( 'arol i l rn-Cab:~rr~~s County. 

I, Etl S. Erwili,  of C'aharrus County,  S ta te  of S o r t  i Carolina, do 
111ake this  111y last will ant1 testamelit, as  follows: 

I t e m  1. 1 give ant1 derise to  my b e l o ~ c ~ l  wife, Jc11:iie Erwin ,  the  
tract of 1:111tl oil wliic'll I l i ~ e ,  c ~ ~ ~ i t a i ~ r i n g  nhout 200 acres, for  and  d u r i l ~ g  
the  tern1 of llcr ~ i a t u r a l  life. 
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I tcml 2 .  1 give nut1 bcqueatll to I I I ~  sister, 3Ii11ilie E. Morris, if she 
survives I I L P ,  tell tlious:~~id tlollara ill stocks ill klli i l~corporatod compally 
or c m n l ~ : ~ ~ i t ~ s  to be sc~lwttd by her, :tt its the11 11ar value. 

l t e w  3. I g i ~ . c  ant1 1)oqu~atll to my bc~lovtd n.ife, Je1111ie E:r\vi~~, tllc 
~11111 of $10,000; a~l t l  t o  my u ~ ~ c l c ,  Johli V. Uost, the suili of $1,000. 

1tc.m 4. 1 give to Rocky River Church ill C'abarrus County, S. C., 
tl~ca sum uf $10,000, t o  bc usetl by tlic proper officers of snit1 c.hurc*l~ fur 
;illy 11urpow,5 t l q  itlay thiilk best. 

l tein 5 .  I give a ~ d  bequeath to my aunt, Xr s .  Ti~islow 1,. Bast, tlie 
.<u111 of 8 X 0 ,  to he paid to her h- my esecutor. 

I t em 6. All l  the rest aud residue of my estate, both real, persoaal 
alld mixed of whatever nature or kind, I gi re  and clerise absolutely and 
in fee r i~nple  to my nephe~vs E d  Bost ant1 the ch i l t l r e~~  of T .  L. Bost, who 
i ~ y  bc living at  my deatli. 

I t em i. I llereby constitute and appoint H a r r y  J. Bost, esecutor of 
this my last ~v i l l  a d  testa~ileut, nild iustruct hiin to e~nploy my f r i e d  
J. 1,. Cron.t.11 as his attorney ill tlie n~anagemcilt of my estatc. 

1 1 1  n . i t~~oss  n-llereof, I, the saitl Etl 9 .  Erwin,  lmr-e l ~ e r e u ~ ~ t o  sct 111y 
liantl and rc.al, on this 3 . lpril,  1923. 
Witnesses : E d  S.  Erwin.  (Seal.) 

A. F. Goodm:~u, C. I,. I'ropst." 

"Surt l l  Carolilia-Cahanus Couuty. 
1. E d  S. Erwin,  do make this codicil to my foregoing will, dated 3 

-llwil, 1923, which 1 reaffirm, escept as lierein ~nodified : 
Out of t l ~ c  property and estate which I ha re  given my wife, is to be 

cl(ducted n ~ o t e  a~ i t l  ii~tcrebt ~\ .hir l l  1 hold ugainst lier for $ l , X I O  dated 
26 January ,  1920. 

This i April,  1923. Etl S. E r \ v i ~ ~ .  (Seal.) 
-1. F. Goo t ln~a~ i  :m(l C. L. I'ropst, witnesses." 

'Tlic esccutor qualified a11tl 011 14  December, 1927, delivered to Minnie 
E. Morris, tlie legatee ill item two, a list of the stocks found in the lock 
lms of tllc tlcreasctl nit11 their appraised d u e  as fixed by the C'ommis- 
sioner of R e \ c ~ ~ u e .  011 17 Deccnlber, 1927, the  widow filed lier dissent, 
: I I I ~  this clia~lged tlie status of tlie estate. Owing to a change in values 
the stocks nc re  worth perliaps $30,000 less a t  the deatli of the testator 
tllali at  tlit. time the d l  was esecuted. A diridentl was declared on 
1 Jauuary ,  1928, for the previous six months and n a s  paid to the 
csccutor. 011 tlie stocks selected by Minnie E. Morris the diridends 
:~~noun tcd  to $431. Within one year from the deatli of tlie testator other 
tlividends vc re  paid her. 
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Tlie plaintiff brought suit to h a w  t l ~ c  will construed and upon thc 
plc~adings o111y o m  issue was submitted to the j u r y :  "On what date clitl 
Minnie E. Morris deliver the list of stocks selected by her t3 the esecutor, 
H a r r y  J. Rost, or his at tor~ley,  J .  Lee Crov ell, Sr. ?" Thr. unsxier n a>, 
"26 Janu:lry. 192S." 

I t  was atljudgecl up011 the I rrdict that  Alilu~ie E. M o i ~ i s  is wtitlvtl 
to all the tlivitlcritls paid after  1 3  Sovenlber, 1927, 011 tli(2 stocks whir11 
<he selrctetl O I I  26 January ,  1928-thr tli~iclcnds not to be paid 11(r 
nntil shc pays t h ~  c,xecutor $395.76, tlie amount of tlw inhrritauce t a ~  
tissesscd against lirr legacy by the Commissioner of R e w n u e  a d  pGil 
by the executor out of the assrts of the estate. I t  ~ w s  atljudgt4 th :~ t  
the costs br  paid out of the estate. 

The  par I ;ilue of t~ac.11 of the s1i:lrcs .rlrc.trtl TI n i  $100; their markc t 
~nluc .  was appraisctl by the C o n ~ n ~ i s s i o ~ ~ r r  a t  $12,962, and a tax of d4Os 
I\ as asscsvtl on n hich a discount of 4 per crnt n nq allowetl, lt~avilrg 
$395.76. 

. \ I)A\IS,  tJ. W I I ~ I I  tlie plaintiff brougllt suit for a cons ructiou of the 
\ \ i l l  i t  was found tha t  the s eco~~ t l  itrrn is the substantial ground of tlic, 
c~ont ro~ersy ,  tlw o t h c ~ \  being material 0111- as the) serr to r c ~ e a l  t l ~ t '  

testator's inttwt. It n a s  Iiectssary to sub111it tu the jury a single iasnc. 
the m ~ s ~ v c r  to wl~it-h fixed the time nhen  tllc :~l)pellee clelircred to thc, 
plaintiff the list of stocks xliich she had selerted. T h e  date was 96 
tJnnunry, 1928; ant1 a f t w  this f i n d i ~ ~ g  thr  court adjudged iha t  tlie legatee 
11:lmed in the  scco~~cl  item is entitled to :111 the tliritlentls on thc, d ~ c t c d  
\tacks since the trstator's death, v l~ i c l l  occurred 011 33 No\ enlb[tr, 1927. 
The  appcllants say that  this part  of the j udg rnc~~ t  i. t rrollcour; that  
tlir apprllec is ~ o t  entitled to any eIi1 itlend nithi l l  ollr y e w  fro111 the 
(lay the testator died; a l ~ d  that the accrued tli\idcntls art: a part  of tllr 
~ w i d u a r g  estate. This  p o s i t i o ~ ~  is c o ~ l t r o ~  ertecl by tlie appellw. 

Tlie ansncr to the question at  issuc i5 tlepeutlent upon thc nature of 
the bequest. I t  is co~~tentled b the appcllants that  the legacy 111 1te111 
t n o  is ge~lcral. :l11(1 1,- tlie appcllce that  i t  is q'ccific ant1 i~~clu t les  all 
diritlmde :~cc.ruii~g after the trstator's death. I f  the bequest i.: qvxific 
the appc,llce's co~~clus ion  is correct ant1 she is entitled to all tlividentl. 
declared after 13 Xorernber, 1927. T u m n g r ~  v. l 'urnogc,  49 S. C , 137; 
B c m l e y  T. l inom,  58 N. C., 1 ;  H a ~ r e l l  2'. L)arenpor f ,  i b i d ,  4. 
-1 general l r g a y  is one which iq chargeable generally upon the testa- 

tor'& pcr&onal r ~ t n t c  and is I I O ~  SO g i \ m  as to bc tlistinguishahle fronl 
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other 1wrts of tlic estate; or, nlien it is  so g i ~ e n  as nut to nlilou11t to a 
bequest of a specific part  of the testator's p c r s o ~ ~ a l  e\tate. -1 sperlfir 
Irg:icy is the bequest of a partrcular tlii~rg or ~riorr(y h1)ecifietl aue1 drb- 
tinguished from all of the same kind, as of it horse, a picw of plat(.. 
money in a purse, stock ill the puhlic funds, a security for nltmej, n 111c.11 
11ou1d irnmcchatc~ly r ~ s t  n ~ t h  tlie assent of thr  executor. h ~ l r ~ ~ ~ c ~ r ~ t l  r 
l i ryan,  193 S. C., 8 2 2 ;  IS?r~ltl~ u .  Sttt/ili, 192 S. ( I . ,  687.  -1 bquect  of 
money "in notcs to be t:rken out of my notes by 1 1 1 ~  executor and p:litl 
o~ cr to  ( the legatee) as sooil after HIS death as it c:tn c o ~ i ~ e i ~ i e l ~ t l y  b t~  
done," is specific. Peri:c/ 1..  faax ax el/. 17 I\i. C., 4Yb, 496, 302. So  iq a 
bequest of "o~ic carriage, one yokr of osen-her choice," the laqt t no  
\I or& rnnkiug tlie preceding desc r ip t io~~  specific.. El-errf t p .  l ,n)~c, 37 
S. C'., 348. I11 tho present case thc~ c~sclrcise of the power of selection 
rnldered tho bequest specific nhen tlrr' wlwt ior~  \\.as 111atlc. 2s R. C. L , 
KT. 267. 

To create n specific bequest the prol)t'rt> must b(x tlcsrribetl as belorrgrr~g 
to the testator, and i t  is custoniary to cspress o1111c~s1iip by tllc u.c 
of buvh words as "niy," "in my po~~esqion,' '  etc. 14'mitll v. S'nl/flr, w1ua.  
I t  is suggested by tlie appellants tliat the \\ill  coutains 110 nortls nliicli 
identify the stoclrs. So i t  was in beT era1 itcins of the will cou.;trut~l ill 
the casc last cited, but this Court took illto c o l ~ ~ i ~ l c r a t i o r ~  the ~ \ l i ( ~ l e  11 ill 
i111t1 not merely the clauses coiitaining tlie gift of ktocki. 

('oiisitlerccl accortlilig to thesr~ principles, tllv 1tgac.j ill the -c.corrtl 
1tc111 is specific. 111 the sixth itel11 the testator tli~powcl of "all the r e ~ t  
:tr~d rcsitluc of my estate, both rcal, personal, niicl ~riisccl"; ~r~structet l  lii. 
cwcutor to cniploy couiisel in the ~ii:iiiagenierit of ,n I/ (,stilt(> : a r ~ d  111 the 
codicil he referred to the property aiid estate nliicli Iic line1 g i ~ e ~ i ,  rl'liiy 
\\ as uriequirocd i~ldication of his o u ~ ~ e r s h i p  of all t l ~ c  p r o p c ~ t y  

We do not accede to tlie contention tliat the n o d s  ":~t it- tl~eli I).". 

I alue" n e g n t i ~ e  the testiltor's i r i t e ~ ~ t  to bequeath the tli\ rdend., or that 
the bequest is susceptible of tlic co113tructio11 t h t  stock, i ~ o t  onr~eel 
b) the testator should be purchased ill the open market for the bcnefit 
of tlie legat~e .  Why adopt this i~~terl)rctat ioi i  1111cii tlie testator, on iring 
stocks in  a score of corporations ob~ious ly  intmdrtl to tllqpow of all 
his property, a i d  not to hazard the interests of tlie legate(,.; 1,- 1)ur.ulng 
the suggc'sted policy? 

The appellmits insist that  the e ~ e c u t o r  slionld irot be rc.tlu~rcd t o  
:~qsent to the l ~ g a c y  ill question until the legatee has paid the i ~ ~ l ~ c r ~ t a i i c c  
tas. The executor is protected; hc has the diridcrids ul~ic~li ,  accordll~g to 
the record, a r t  ill escesi of tlie tns. 'I'he judgri ic~~~t a s  to tllc co-t. i, 
correct. W e  find 

LTo error. 



(Filed S Jnnnnrg. 1932.) 

'I'a\ation II c-l'J:~intiff in this case held not rcquircd to give proof of 
:~l)ilits t o  1x1s ~ R I I I R ~ C S  beforr obtaining 1 i cc .n~~  for car l'or hire. 
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ilig f r o m  injuries  to the per sol^ o r  property of ailother tlmt iiiay be 
caused by h i s  l ~ e g l i g e ~ ~ c e  ill the  operation of h i s  automobile on the  high- 
n a y s  of this  State ,  a bond or  i ~ i s u r a ~ ~ c e  policy ill accortlaiicyx n i t h  the  
provisio~ls  of cliapter 116, Publ ic  Laws 1931, as  construed by tlic de- 
fenclant ill the performance of his official duties. I n  accordaiicc nit11 
his constructioll of certain provisions of the statute, the  defclidaiit l ias 
required of the  plaintiff', and of al l  other appl icants  fo r  license t o  
o w r a t e  ou t h e  h i a h w a ~ s  of this S t a t e  automobiles f o r  the  t r a ~ ~ s ~ o r t a t i o n  - " 

of 1x~~sc11gers f o r  hire, a h o l d  or insurance policy, c o u d i t i o ~ ~ e d  a s  re- 
quired by said statute. T h i s  requirement \$as made by d(>fendn~i t  pur -  
.uarit to  his constructiou uf  t l ~ c  last paragraph  of scct io~l  3, chapter  
116, Publ ic  L a w  1931. 

'l'he action \r a s  heard af ter  uotice to d e f e ~ ~ t l a ~ i t  to show c a u w  n l ~ y  
judgment uhould ilot be rmderet l  ill this  action as  prayed f o r  by  plain- 
tiff'. On the  facts  found by the court  f roni  the verified ple: idi~~gs,  i t  n a, 
c~oi~~i t l e red ,  ordered aud atljudgecl t h a t  plnilitifl is  i ~ o t  eutitlecl to t h e  
relief prayed for  111 his coinplaint, find tha t  t h e  action be dismissed. 

Froril j u t l g i ~ i r ~ ~ t  dismlssi l~g the act io~r ,  plaintiff appcnled to the S u -  
preme Court .  

Coz,uox, J. C'llapter 116, Publ ic  Laws 1931, is cutitled, "-111 act 
to promotc safe c l r i~ i l ig  o ~ i  the l l i g h ~ r i ~ y s ,  a11c1 to el1forc.e tlic collectio~i 
of judgnieiits agailist irresltol~sible t l r iwrs  of motor ~ch ic les . "  T h e  
s tatute  i~iclutles x i t l i iu  i ts  p ro~is io i i s  eTery person, fir111 or corl)or:ltio~~ 
t~gnilist ~vlionl a j u d g m e ~ ~ t  has  h c r ~ ~  recovered for  (1amagc.s fo r  ill juries 
to the  person or  property of avo t l~er ,  resulting f r o m  thc nclgligc~ice of 
such persoll, firui or C O ~ ~ O ~ ~ I ~ ~ O I I ,  ill the  use o r  opera t io~l  of ;I 111otor 
vchicle on the  h ig l~wnys  of th i s  State ,  and n l lo  h a s  f;riletl to  satisfy 
such judgment wit hi^^ th i r ty  (lays a f te r  same was relitlercd by the t r i a l  
court, or affirmed on a11l)cnl by n C'ourt of final jurisclictioi~. I t  l j ro~ i t l cs  
thrtt upon the fa i lu re  of such perso11, firm or  ~orpora t io11  to so c : ~ f i ~ ; f ~  
said judgmc~i t ,  tlie l i c c ~ ~ s e  of t h e  opcrator  of the  motor ~ e l i i c l e .  and  till 
the  registration certific:ltes of i ts  owner, shall be  usp pent led l y  the  
Comrnissiolier of Reve~iut!, ai~cl that  neither the  license ]lor tho rc gihtra- 
tion certificates shall be renen.ed un t i l  the judgment lias 11een vtisfictl. 
o r  unt i l  t l ir  person, firm or corporati011 a g a i ~ ~ s t  ~vlloln t l ~ c  ~ u t l ~ ~ n r l ~ t  
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for  licsc,~lic to upcriitc, :~utomobiles 011 the 11ipl1\v:rys of this St:~tc, f o r  
t l ~ c  t r ; rwlwr t :~ t io i~  uf p s s t w g e r s  f o r  hire? with rcspcct to ~v11oii1 tllc facts  
ill .( '  i t l c~~~t i r ; t l .  I'lnii~tiff is em1)racetl withill the provisic~ns of sectiou 1 

of t h  ;ic.t. I t  cannot be hold that  hr, is uot covered or e~nhr:tccd witlii11 
the. l~ruvisioils of thc. "present law," w h i c l ~  we construe to ineau cllapter 
I l ( i .  Z'ublic I,a\vs 1931. No other  s ta tu te  was enacted by tllc General 
.issc~nibly a t  i ts  s r s s i o ~ ~  ill 1931, : ~ f f e c t i ~ ~ g  operators of r ~ ~ o t o r  ~ . c l ~ i c l c *  
11sc~1 for  the  t rauspol . ta t io~l  of l)assellgers or 1)ropcrty f o r  11irc o11 tl~c. 
l ~ i ~ h \ \ . : ~ y s  of this  State .  
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Upon his payment of the fees prescribed by statute for tlie license 
applied for by the plaintiff, and upon his conlpliance with other l a ~ \ f u l  
requirements of the deferidant, plaintiff is entitlcd to his license. There 
was error in the opinion of the tr ial  judge that  i t  was the duty of 
defendant to require as a condition precedent for the issuance of thv 
license proof of plaintiff's ability to respond in damages for illjuries 
to the person or property of anothcr, raused by his negligrnce. The 
judgment is 

Reversed. 

J. EL KIRK v. A. J. NAXWELL, COMMISSIOAER OF REVEXUE ok 
NORTH CAROLINA. 

(Filed 8 January, 1932.) 

(For digest see Nichols v. J fa .~ t ce l l ,  antc, 38.) 

APPEAL by plaintiff from llavrcs, J. ,  :it Cliainbers in Haleigli, O I L  12 
September, 1931. Reversed. 

This  is  an action for judgnierit enjoining tlie defendant, Connniasioncr 
of Revenue of North Carolina, from revokiug and cancc~lii~g tlie 1icen.e 
heretofore issued to and nom held by the plaintiff, a citizen of thi, State, 
to operate on the highways of this State, all autolnobile for tl~c> tran.por- 
tation of 1)asseugers for hire. 

Tllc plaintiff now holds a licenw heretofore issutd to hi111 1))- thi' 
Colnmissionrr of Rewnue of North Carolina to  operate on t l l ~  high\\ ayq 
of this State an  automobile for the transportation of passenger. for hil-I.. 
H e  has been engaged in thc bu~iness  of operating an  automobile for the 
transportation of passengers for hire in this State for more than t ~ v e l ~  e 
years. N o  judgment has been reiidc+red by any court ogainrt the plaintiff 
for the recorery of danlages for injuries to tlie persou or propert. of 
mother  caused by his negligence in the operatio~l of an  autoinohile. 

Subsequent to the enactmei~t of c h a p t c ~  11 6, Public La11 s 19::1, the 
defendant, Commissioner of Eevenue of North Carolina, notified the 
plaintiff that  unless plaintiff furnished to the said Cominis~ioi~er proof 
of his ability to respond in diunages for injuries to the person or 1)rop- 
&y of another, by filing with said Commissioner a bond or policy of 
insurance in accordance with the provisions of said act, thc said coin- 
missioner would revoke and cancel the license now held by the plaintiff. 

The defendant, Commissioner of Revenue, relied upon the proviqions 
of the last paragraph of section 3 of chapter 116, Public I,n~v. 1933. 
for his power to rerokr and cancel the liwnse of the plaintifl', up011 



~)l : l~i i t i f l ' s  f a i lu re  to  fu rn i sh  proof of his  ability to r r s p c ~ ~ t l  in  d : ~ ~ l ~ a g c .  
i n  :I(-cortlancc n it11 tlie prorision.: of wit1 act. T h e  plaintiff contendetl 
that  tilt,  pro^ isionz of said p a r a g r a p h  lire ~ i o t  applicable to him,  :1nt1 
tlenic~cl tha t  t h e  dcfei~t lant  under  said pro\  isious has  tlw l ~ o w e r  to re1 oh? 
:111d c'n~lcel his  11c~nse. 

The at-ti011 I\ as l~earcl a f te r  i~o t ice  to  the clcftvtlant to ,illo\\ causc w l ~ r  
tlw tclnporary restraining order  issued t l~erc in  elloultl not be continuctl 
to  tho filial l lcar i l~g.  There  n as jndgmelit that  the t emporary  restr:iinilig 
ortlcr be tlissol~ccl aud  t h a t  t h e  a c t i o ~ i  be tlisnlissetl. 

Froin j u t l g m c ~ ~ t  dismissing the action, p l n i ~ t i f f  ap11e:lccl to  tlie S u -  
1)relllc' Court.  

( ' o \ u o x ,  J.  TVe a r e  of opinion tha t  p1:tintiff is  not incllcletl n i t l ~ i n  the  
111 (11 i . io~~q of the  last p:iragrnl)li of scc t io i~  3 of chapter  116, Public. 
J,:l\r. 1931. ; r ~ i t l  t h a t  f o r  this  rcnson t l ~ e r c  n a i  e r ror  i n  the judgment 
d i i n ~ i \ s i ~ i p  t11i.i action. See  -\-it hols 1 . .  J l n ~ l r  e l l ,  n n f e ,  38 .  Plaintiff i~ 
tBo\ci*o~l ; t i i t 1  cml11-acml v i t l i i ~ ~  t l ~ o  ] ) r o ~ i k i o ~ ~ s  of section 1 of the act. and 
c2nliilot 11c r q u i r e t l  by t l ~ c  Commissioner of Rcl enue to fu rn i sh  proof 
of hi* :~l)ilitj- to respontl i n  damages in  accordance n it1 the p ror i s io~is  
of t h t ~  :icat, uu t l l  11e llas failed t o  satisfy a jutlgiilent rwidered agninqt 
hi111 for  clan~agc~s f o r  injur ies  to  per5on or propert- cauqetl by his  
ircgligence i l l  the  operation of an autolnohilc on tlic 11 g l i ~ ~ a g s  of thi. 
Stntc. 0 1 1  tllc facts  fouutl by t l ~ c  c m r t  f rom the  plcatlingq, plair~tiff ii 
t,ntitled to  jutlgrnei~t ill a c c o r d a ~ ~ c e  nit11 the prayer  of h i s  complaint.  
Tlicx judgmei~t  dismissing tllc action is 

RPT crsctl. 

W, M. SEARCT v. W. T. HARII\IETT. H. H. CARSOS. J. W. J b C R ,  J. C. 
DENTOX A K D  J. D. CARPENTER, THE LAST NAMED BIISG REPRESESTED 
sr HIS GESERAL GUARDIAN, S .  J. CARPENTER. 

(Filed 8 January, 1932.) 

I.  Bills and Sotes A e--Endorscmmt of note without consideration is 
not binding when endoysw docs not hare sufficient mental capacity. 

Where, a t  the time of the endorsement, an endorser docs not have 
sufficient mental capacity to endorse the notc, and th?  endorsement is 



without collsitlerntion to tlitc c~nclorscl~, the endorser is not liable tlicwon 
although the pa?.t,e of thr  llote is ~ ~ i t l ~ o n t  n0tic.e of such nlcmtnl in- 
capacity, but the cb~irlorsclr is liable if he reccired consideration. 

2. Bills and Sotrs -1 a-Fhilorscnient of note in this case hvld supportc.tl 
by legal consideration. 

Where the creditor of a co~poratiun accepts its nutes cnclorsed 112. i ts 
stockholders and directors in settlement of the debt he estends the 
maturity of tlie clel~t and gives up his right to reduce the debt to jnda- 
nlent until a f t ~ r  th(' 11l:lturity of the notes, and the endorsement of . ~ c h  
notes hy n ~ t ~ c l i l l ( ~ l t l t ~ r  ant1 prer;ident of the corporation is WlIlmtetl hJ' 
n It@ consicleraticm. :~ntl hv is liable thereon although a t  the time of tllc 
ellclorse~neilt lie did liot h a w  sufficient mental capacity to in:~lte tlic 
endorsement, the l?:tyc1e linviaji 110 notice of such mental incnpwity. 

. \ r ~ t .  11. l)g 1)laiiitiff f r o m  Sh nw,  E m r r q e , i r y  Jut7ye. a t  Jui ic  Slwci;rl 
T c r m ,  1031. of Por ,~; .  S e w  tr ia l .  

T h i s  is a n  action to rc>cowr of the t l e f e ~ ~ t l a l ~ t s  tlic nllloullt- tlur. (111 

s e w n  notes payable to  tlic order of the p l a i ~ ~ t i f f ,  and  csc~cntc4 1,- tlic 
Citizeiis Plnninq Mil l  C o ~ ~ i p a ~ ~ y ,  Incorporated,  a s  1nnlrc~1.. : I I I I ~  t11c (10- 
fcildants, as  ei~tlorser.;. 

One of t l ~ e  11ot~s; m c d  011 i s  dated 23 3 J ~ l y .  1028, alltl i -  for  rhc. . ~ I I I  

of $2,000. T h i s  note 11ns b c m  cretlitec; n i t h  a p q i n c ~ ~ t  of vs0.00. ' T l i ~  
otlicr s i s  ilotes a r e  dated I J a n u a r y ,  1930, a i i ~ l  a r ~  for  t l i ~  .1i1ii of 
$2.30, eaeli. T h e  co~isidcr:ltion f o r  said notes \ \ a s  l u ~ n l , c ~  -0111 a11(1 
(1e l i~ .~re ( l  by plailitiff to  tlie Citizens P lan ing  X l l  C O I I ~ ~ ; I I I ~ .  I i ~ c o r -  
poratetl. Tlie accoulrts f o r  said lnmbcr v c r e  d u c  :11ltl l)n,w\,lc 1)rior 
to  t h e  dates of saitl note5. All of said notes a re  I I ~ W  tlucj :111(l 11111):1itl. 

Tlie Citizelis l ' l a i ~ i ~ ~ g  Ni l l ,  Incorporatetl ,  is i i ~ s o l ~  eilt. 'I'lle clofcfi~itla~it- 
wcrc stocklioltlers and directors of said corporation a t  the tlatc. of wltl  
~lotes .  T h e y  offcrcd to endorse and  (lid endorse said notes u p 1 1  l)lailitiff's 
agreeine~lt  t o  estelid the  m a t u r i t y  of the  i n d e b t t v l i ~ ~ s s  due 1iii11 by tlic 
Citizens Plaliiiig Xi11 Colilpally, Incorporated,  011 account of the l u ~ i i h c ~  
qold and  delivered by the plaintiff to saitl corpo~at ioi l .  

T h i s  action n ai: I)egu~i  ill the Superior  Court  of Poll; Co1111ty oil 2 1  
April,  1930. I t  v a s  tried a t  Jumc Special Term,  1931, of siirl c o u ~ t .  
There  v n s  a jutlgincnt by default final, fo r  v a n t  of a n  : I ~ I , T \ ( T .  :1gni11st 
:ill of the tlefcndnnts esccyt t h e  defendant, J. D. Carpent r r .  This  judg- 
ment is f o r  t h e  fu l l  ainount of all  said notes. 

.Ifter the commencement of the action, to  v i t ,  on 7 May, 3930, nn  
inquisition of lunacy Tras begun before the  clerk of thc  Supcrior  C'ourt 
of P o l k  County, i n  nh ich ,  u y o l ~  the rerdict  of a jury,  i t  w a i  atljntlged 
tliat tlic defendant, J. D. Carpenter ,  was incapable, froin W : I I I ~  of 
understanding. to  innnagc his  affairs .  P u r s u a n t  to  saitl a d j u i l i c a t i o ~ ~ ~ ,  
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Miss Sallie J. Carpenter, his sister, was duly appoilited general guardia l~  
of the defe i~dal~t ,  J. D. Carpenter. She  filed an answer in his behalf to 
the coniplaint in this action on 2 1  May, 1930. 

At the tr ial  issues \rere subnlittetl to ancl ans\\cred b j  the jury, as 
follol\ '. : 

"I. Did the defendant, J .  1). Carpenter, a t  the time lie endorsed the 
iiote tlated 23 July, 1928, have s u f i c i e ~ ~ t  mental capacity to endorse s : d  
note ? Answer : yes. 

2. I f  not, did the plaintiff, W. M. Searcy, 1 1 a ~ e  notice of such want 
of xnental capacity ? Answer : 

3. Did the defendant, J. D. Carpenter, a t  the time he endorsed the 
notes dated 1 January ,  1930, h a l e  sufficicnt mental capacity to endorse 
said notes ! Arlswer : No. 
1. I f  not, did tlie plaintiff, W. M. St,arcy, h a ~ e  uotice of suc11 nan t  

of i~ieiital capacity ? Answer : No. 
j. Were said notes without adequate consideration as dleged i11 the 

ali+\\cl ? A l l ~ s ~ i e r :  Yes, as to the  six notes for $260 each, lated 1 Jaliu- 
;try, 1930. S o ,  as to the $2,000 note dated 23 July,  1928. 

6. What amount, if any, is tlie defendant, J. D. Carpeuter, indebtcci 
to the plaintiff, W. N. Searcy ! A\nsner :  $1,980 with interest from 2:: 
July,  1929." 

I'lai~itiff cxc~xptctl to the refusal of the court to r c~~ t l r i .  judgment ill 
111s f ; ~ \  or and against the defendant, J. I). Carpenter, not only foi 
$1,080. but also for $1,300, wit11 iuterest from 1 January ,  1930. 

From judgment that  plaintiff recovrr of the defendal~t, J. 1). Car- 
pcl~tcr, the sum of $l,!)SO with intrrest fro111 :!:: J n ~ ~ u a r y ,  1929, plai~itiff 
app(drt1 to the Supreme Court. 

( ' O J A C J R ,  rJ. A\t  the trial of this irvtioll ill the Super or Court, tlic 
judgv instructed the jury riot to consider or answer tlle 5th or the 6th 
issue. This instructiou was g i ~  ell to the jury because tht, judge was of 
opinion that  these issues involve matters of law only and that  the an- 
s~ver i  of the jury to tlie ls t ,  2d, 3d and 4th issues would determine the 
;lns\\c3rs to tlicw issues. T h e  jury having answered the 1st. 2d, 3d arid 
4th issuea as shown in  the record, tlle judge answered tlw 5th and 6th 
issues, ancl upon these answers, notwithstanding the ansver of the jury 
to the 4th issue, rc'fused to render judgment in accordance with plaintiff's 
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motion that  he recover of tlw dcfentlant not only the sum of $1,990 
on the note dated 23 July,  1928, but also the sum of $1.500 on the note* 
tlated 1 January ,  1080. 

Plaintiff cxccptetl antl 011 his aplwal to this C'ourt assigns a4 error 
thc action of thc jutlgc il: a ~ ~ s ~ v c r i n g  the 5th antl 6th issues. in re- 
fusing his rnotion for judgment, and also in rendering the judgment 
shown in the record. The questio~i of law 111-esentcd by these assignments 
of error i*  v l ie t l~er  u p o l ~  all the evidence the endorse~ncnt hy the defentl- 
ant, J. I). Carpenter, of the notes dated 1 January ,  1930. was without 
t a ~ s i t l e r a t i o ~ ~ .  T11c jury liaving found that on 1 January,  1930, J .  I). 
C'arpentw (lid not  ha^ c sufficient inental capacity to endorse the ~rotc!: 
of that tlatc, thcx wit1 J .  D. Carprnter is not liable to plaintiff on saitl 
liotes by reason of 1 1 i ~  el~dorsement, if such endorsement was without 
t~ol~sitleration, notnitl~stantling plaintiff had no notice of such want of 
~ n m t a l  capacity. 1T'adford 1.. Gillette, 193 S. C., 413, 137 S. E., 314. 

On 1 January ,  1930, J. I). Carpenter was a stoeklloltler of the Citi- 
zens Planing Mill Company, Incorporated; he was also the president 
of saitl corporation at said (late. The  Citizens Planing Nil1 Company, 
Ilirwporatcd. n a s  in(lebtrtl to the plaintiff on 1 January ,  1930, for 
lulnbcr sold and tlvli\ c ~ w l  to said corporation by plaintiff. The  account 
I\ as due, and plailltiff had tlenlanderl payment. At the request of the 
Citizens Planing Mill Company, Incorporated, and of its stockholtlcrs 
and  officcrs. plaintiff agreed to accept the notes of the corporation rm- 
tlorsetl by the defcntlants in this ilction, its stockholders and officers, it1 
settlenlent of his account. The note4 sued on in this actiou, dated 1 
January,  1930, were executed by the corporation as maker and endorsed 
hy the defendants, its stockholders and officers, in settlement of plaintiff's 
account. By his acceptance of the notes, plaintiff extended the maturity 
of his debt and thereby surrendered his right to reduce the same to 
judgment until the ~na tu r i ty  of the notes. The  endorsement of said note$ 
1)y the defendants, including the defendant, J. D. Carpenter, was sup- 
ported by a legal consideratiol~. Exurn u .  L ~ I L C I L ,  188 S. C., 392, 125 
S. E.. 15. T o  hold otherwise would deprive his codefendants of their 
right to contribution from the defendant, J. D. Carpenter. I h ~ c a s f e r  z.. 
Sfanfield,  191 N. C., 340, 132 S. E.. 21. Plaintiff 's assignments of error 
are sustained. H e  is entitled to a 

New trial. 
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(Filed 5 January, 1932.) 

\Vllere a 1~:irty fi1c.s :ul attidayit and certificates of 1)11!->ici:ms statilly 
that lie is too ill to  attend court, m d  there is 110 eridcllce ill cr)ntradic.tion 
thereof, the trial court mtry \yell grant his motion for a eo~i t i~ iua l~ce  u11o11 
such terms a s  the court cieen~s just to tllc pnrti(,s, aiicl ill)orl ; I ~ , ~ w I I  to 
tl~c. Sul~reme C'ourt from his refusal to gr:uit the n~otiulr n ilc\\- trial may 
be granted when i t  appears that the morillg 1)nrty has been clel~rived of his 
right to be ])resc,iit a t  tlit: trial or to hare witnessw I\-11o,sc tcstimoll)- i.: 
essential to his cause l~reseiit. 111 this case the qnc~stioii is I I I I ~  tlecidcd, 
u ne\\. trial Iwing t~warded ul)on another grouacl. 

9. Trial E b - 111 this  case the court c\ ln~ssccl  a n  opi i~ion a s  to a11 
essential fact i n  issue, and  u new tr ia l  is  anarcled. 

IYllere, in a11 action by a married \roman to set nsidtt :L tlectl of trlxt 
1111 the grouiitd that her private csaminntivn l ~ d  not bcc I I  taken to the 
deed, the trial court instructs the j u r j  that the statutct requiring her 
l!rir:~te t~saininatioil "sllould be abolished, because it  i. not necessary 
no\\-. -1 woman would not do anytliing she did not \\.ail: to rlu" : Hclt l ,  
the instruction coutains well nu rxl)ression of ol~ii~ioli by llle court ; i s  to 
all t w c ~ ~ t i a l  fact inrolv'cl as  to be eo~lclci~lliecl by C .  S., X 4 ,  :inti :i ~ie\v 
trial will be grauted. 

, ~ I ~ P E . \ L  by plailitiff f rom C' lemc~l l t ,  J., a t  Xlay 'I'C~<III, 1!):51. of (.'.\- 

T A T \ . ~ . ~ .  S e w  tr ia l .  
T h i s  is  ail actioil to haye a deed of t rust  u i ~ d e r  wliieli t h e  C ~ I . ~ C ' I I C I U I I ~ P ,  

Ijaricl B. H a r r i s  a~icl Tr i s tam 7'. Hytle, trustees, 11aw :~tl~.rirtised f o r  e d e  
the lot of land tlcwribctl t l i c r e i ~ ~ ,  adjudged yoid a11c1 ortlelctl r:t~lceletl. 

T h e  (Iced of t rust  purports  to  l i a ~ e  bee11 executed 1)y p1 , r i~ t i - f  ;ilid her  
l iusha~~cl ,  R. 0. Alberl~et l iy ,  to secure cer tain n o t c ~  rccitetl thvrcin, 11o1v 
lwltl 1)y tllc clr~felida~lt, S t a t e  P l a ~ ~ t r r s  Baiili mltl Trusi  ( - 'o l~~llany of 
Hic~hnioi~tl,  Ira. T h e  lot of lnlld tiescribed ill the (Iced of i rust  i >  located 
in  tlie vity of Hic*kory, S. C. ; i t  is o\vi~ctl by tlie l~lttiutitt ', all11 is t ~ ~ t . u -  
pied I I ~  licr as  lwr 110nie. 

P la i~ l t i f f  alleges ill her con~pl:~i i i t  tha t  she n.as i n d u w l  to c.st,c.utc: 
said deed of t rust  by false a l ~ t l  f raudulent  rcpresel l tnt iol :~ 111:1tlt. to  her  
hy a n  agent of the  tlefend:~nts and  by her  liusb:~ntl, wi th  rcvqxct to tllc 
l and  d c s c r i h ~ d  there in ;  t h a t  said agent and licr liusbaild falsely :111(1 
frandulent ly rc~presc~iterl to  plaintiff a t  the  tiine slir signctl the naiil cleetl 



S. t'.] FALL T E R M ,  1931. 4 i 

of trust that the land described therein was property in tlie city of 
Hickory other than her home place. 

Plaintiff further alleges in her complaint that her private examina- 
tion toucliing her voluntary execution of said deed of trust was not taken 
21s rcquirecl by law; that  the defendants a t  the date of the delivery to 
them of said deed of trust knew that  her private examination had not 
lml l  t a k c ~ ~  as required by law, and had full notice of the false and 
fraudulent ~q rese i i t a t ions  by which plaintiff was induced by the agent 
und by her husband to execute the same. 

These nllegations were denied by the defendants in their answer. 
The  issues submitted to the jury were answered as follows: 
"1. Was the esecution and delivery of the deed of trust of date 13 

Sovember. 1026, and of registration on pages 152 and 153 in Book 197 
of the Rword of Mortgages and Deeds of Trust  of Catawba County, 
p r o ~ u r e d  by nieaiis of the fraudulent representations of defendants a ~ ~ d  
p1:lintiff's h u s b a ~ ~ d  ss alleged in the complaint? Answer: No. 

2. Was the deed of trust delivered without the execution thereof being 
l ' r i ~  atcly a11d voluntarily acknowledged by the plaintiff? Answer : No. 

2. I n  what amouut, if any, is plaintiff indebted to tlie defendant, 
S ta te  P la i~ tc r s  U R I I ~  and Trust Company? Answer : $6,437.17, with 
interest from 4 May, 1931." 

From judgment in accordaiice with the verdict, authorizing and 
t l i ~ w t i n g  t l ~ e  forpclosure of the deed of trust by tlie exercise of tlie 
p o w ~ r  of s a l ~  eontailled tlierein, plaintiff appealed to the Supreme Court. 

L o u i s  -1. TT'hite7ze1. f o ~  p l a i n f i g .  
S e l f ,  B a y b y ,  C'ouncil l ,  Ailien. d P a t r i t  7i. for d e f e n d a n t s  

C ' o s s o ~ ,  J. This action was begun in tlie Superior Court of Catawba 
County on or about 22 October, 1930. I t  was on the calendar for trial 
a t  May Term, 1931, of said court. During said term and prior to the 
call of the action for trial, counsel for plaintiff moved that  the action 
be continued for the term because of the illness of the plaintiff, and 
of her inability for that  reason to attend the court and to testify as a 
witness in lier own behalf a t  a trial during said term. I n  support of 
tlie motion, plaintiff's counsel offered her affidavit and the certificates 
of two physicians, who were admitted to be men of high standing in 
their profession. I t  appeared from the affidavit of the plaintiff and 
from the  certificates of the physicians that plaintiff was ill, and for 
that reason was unable to leare her home, which is about eleven miles 
from the courthouse, to attend court. Plaintiff's illness was due to the 
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fact  that about tell days before the court coiiveiied, she liad hat1 all her 
teeth extracted, and ill coilsequence thereof was nervous rind subject to 
fai~it i l ig spells. The  court found that  the colditioii of pla.ntiff, physic:~l 
or otlwrwise, \\.as ]lot such as to entitle ,her to :L ~oi1tiuu:u1w of the 
action. A11 the evitleiice appeariug ill the record 011 this appeal is to  tlie 
coutrary. We thiuk that in the absence of any evidei~ce tellding to cow 
tradict the affidavit of the plaintifi a i ~ d  the crrtificatcs of the physiriaii, 
the court should have fourld that plaintiff was ill and for that re:~sol~ 
u i~able  to attci~ci court during the May Term, 1931, of the court. 011 

this finding, in accortlaiice with the practice in the court:; of this Statcs, 
the action might we11 l i a ~ e  bee11 continued, upon such terms as the cour: 
deemed just to the parties. 111 Xoore  u. Dicl~son,  74 N. C., 423, this 
Court said : "We will not say that there liiay liot be a case ill uliiell the 
refusal of a continuance would not be a ground for granting n new trial 
by this Court. under its general power to supervise a i ~ d  co11tro1 the 
proceedings of the inferior courts. But,  u~doubtetllg., the gra~l t iug  or 
refusing a coiitiuual~ce is  in the discretioil of the judge belox, a d  it 
would require circu~i~stailces proving bcyorltl a doubt hardship a ~ l  iii- 
justice to ir~ducc this Court to revie~v his exercise of it, if in any case 
it has the 1)owc'r to do so." We do not doubt that  ill a proper case, this 
Court has the power, aild t l~erefore the duty, to gralit a i~e\v trial, n.hcn 
i t  appears that  as the result of the refusal by the tr ial  court to :do\\. 
a rr~otiori for coutinuai~ce, tlie moving party to the actiuu has becu de- 
prived of liis riglit to be present a t  the trial, or to have ~vit i~esses whose 
testimoiiy is essei~tial to his cause prese~it. Ill the i113tailt case, tlie 
plaintiff is elititled to a ~ i c w  tr ial  for error ill tlie charge of the court to 
the jury. It is t,herefore iiot uecessary for us to grant  a new tr ial  upon 
the ground that  tlierc was prejudicial error i11 the refurjal of the trial 
court to allow the motion for continuance. 

The second issue submitted to the  jury was a s  follows: "Was the 
deed of trust delivered without the executio~i thereof l~e ing privately 
and voluntarily ackiiowledged by the plaintiff 2" This issue was raised 
by the pleadings and was properly submitted to the jury. The court 
charged the jury as  follows : 

"IJnder our law tlie statute requires if a inarried ~ ~ o u i a u  csecutcs a 
deed that  she shall bc privately examined separate a i d  apart  from her 
husband; that  she shall be asked whether she executed this paper-writing, 
or contract, or deed, roluntari ly;  whether she did i t  without fear or 
compulsion of her husband, or fear or compulsiori of anybody, and 
whether i t  was her own free act. Tha t  ought to be aboli3hed, because it 
is  not necessary nolir. A woman would not do anything she did not . rvn~~t  
to do." 
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Plaintiff 's exception to this  instruct ion was well taken. H e r  assign- 
iuent of e r ror  based on th i s  exception mus t  be sustained. C. S., 564. 
T h i s  n a s  ~..uch a n  expression of a n  opinion by the  judge a s  to  a n  esscli- 
t i a l  fac t  in ro l red  i n  t h e  issue as  is  condemned by the  statute. F o r  this  
reason plaintiff is entitled to a 

N e w  trial.  

SARAH MYERS v. R. A. BARNHARDT ET AL. 

(Filed 8 January, 1932.) 

1 .  Criminal Law IC b S u s p c n d e d  judgments and  executions a r e  per- 
missible under o u r  practice. 

The practice of suspending judgments or staying executions in criininal 
prosecutions upon terms that  a r e  reasonable and just is established as  a 
part of our permissible procedure, and while the court may direct that 
the defendant be released from custody upon the condition that the de- 
fendant execute a bond securing the payment of a certain sum to the 
prosecutrix injured by his criminal negligence, the payment of the sum 
specified may not be enforced by the execution of the prison sentence on 
account of the constitutional provision against imprisonment for debt, but 
the judgment is not void, i t  not being alternative or conditional. 

2. Same-Held: nonsuit was improperly entered i n  civil su i t  on  bond 
filed under  t h e  prorisions of a jud-merit suspending execution. 

Where in a criminal prosecution judgment is  entered sentencing tllc 
prisoner to jail for a specified period with the provision that he be re- 
leased from custody upon condition that he file a bond securing the 
payment of a certain sum in monthly installments to the prosecutris in- 
jured by his criminal negligence, with a further understanding that the  
prosecutrix should take a nonsuit in a civil action for damages then pend- 
ing: Held,  in a civil action by the prosecutrix on the bond, the granting 
of the defendant's motion as  of nonsuit is error, the bond being founded 
upon a valid judgment, and is binding if the condition is lawful and the 
consideration is proper, but it  should be determined ahether  the bond was 
given a s  a ransom for the defendant's freedom, in which case it could 
not be enforced. Art. I, sec. 35. 

,IFPEAL by  plaintiff f r o m  I l 'a~lick,  J . ,  a t  J u n e  Term,  1931, of 
FORSPTH. 

Civil action to  recover oil a bond given to the  plaintifT by t h e  
defendants. 

A t  t h e  June  Term, 1927, Forsy th  Super ior  Court,  R. A. Barnhart l t  
was convicted of a n  assault wi th  a deadly weapon upon t h e  plaintiff. 
T h e  following is  t h e  pertinent p a r t  of t h e  judgmcnt entered there in :  

" I t  is  ordered and  adjudged t h a t  t h e  defendant p a y  a fine of $250 and 
the  cost i n  th i s  case, and t h e  cost i n  Nos. 523 and  558, and  be confined 
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iu the county jail for a term of two yenra, to  he assiglled to nurk  011 

tlie public roads of I.'orsj tli County. 
"I t  appearing to the court that  Air.;. Sarah  JIyers, State's witltcs.i, 

\ \as  wriously i~ l jured ,  to the estent tliat she is iiow unible to support 

t l ~ t  sllc was r u ~ i  o w r  by tlw defcntlaiit ant1 injured, il is further or- 
d tw tl that up011 the p:~giiieilt of thc cost in tlie three cases above wt 
out, nl~tl the fine imposetl in this caw, :lnd tlic paynw t into court of 
tlic ~11111 of $,i0.00 for tlic hencfit of Xrs .  Vyors, he  may br  releawd 
frolu custody c~ontlitionrd upon the d e f e ~ ~ d a n t  f i l i ~ ~ g  a bond to he XI)- 
l ) r o ~  cd by the clerk of this c o ~ u t  in tlic sum of $2,500, that he 15 ill 011 

tllc first day of Ju ly ,  and on tlie first day of w c r y  ino~i th  thereafter 
nrlril tlicl full sun1 of $2,500 has bccii paid, pay the s11m of $30 into 
tllr office of the clcrk of this court for the benefit of X r s .  Sarah  Xycr. 
or 1 1 ~ ~ 1 ~  lclgal rc l ) rcse~~ta t ive  and that he will not operatc an  automobile 
f o ~  n term of t n o  y : r rs  from tllr first day of this term. Upon the de- 
fclitl:~nt's failure to f i l ~  the 1)ond as : 1 h r  set out i~of la t r r  than 27 
.Jnuc>, 1927, tllc clerk is ordcrcd instanter to isiue c c x p r t r r  for tlic arrest 
of the cit~fclltlnnt tliat this judgrncnt he carried out." 

I 'ursual~t  to the judgnmit c>nttwd :is above il~dicatc~d, :L bold  \ \as 
c~scc~utcd by the dt>fmdant.i to "Sarah 31y\.ers of F o r ~ y t l i  County, 11cr 
l i ( ~ 1 1 ~  ;111tl : I S S ~ ~ I I S ,  for the p t iy lnc~~t  to hcr of the sun1 of $2.500," c.011- 

tlitiouetl as follon s : 
"So \ \ ,  tllcrcfore, if the said R. A. Barnhardt  shall v e  1 and truly ]lay 

illto the clrlrk'i office of Forigth County for the beliefit of Sarah  Nyers 
or l i ~ r  legal representat i~ es the sum of $2,300, the same tluc and p a p b l e  
a s  fol lovs:  $30.00 on 1 July,  1927. and $30.00 011 the 1st of each 
allti every niol~tll thereafter until the entirc snm, t o g ~ t h e r  with the $50.00 
this clay paid, shall mliount to $2,300, t h c ~ i ~  this ho~ltl s11:rll br ilull ant1 
voitl, otherwise to remain in full force a i d  effect." 

Tlic tlcfentlant I3an1liardt made payments to the clcrk for p l a i l~ t i f t "~  
hrl~efit, to the aulount of $1,350, leaving a I~alallce of $1,150 now due 
alid ~ l l i p i d ,  for the collection of which this suit is brought. 

Tlwre n as c ~ i t l c ~ l c e  on bellalf of the plaintiff tc~itling 1 o show that  the 
jut lpient  in the criminal actio11 was entered with the consent of counsel 
for the tlefclldant t l ie~eiu a ~ i d  c o u ~ ~ s e l  appearing nit11 Ilie solicitor for 
the private prosecution, n i t h  the further undcrstaiidmg that Sarah  
Myers should take a nomuit in the civil action for damag,~s  then pendi~lg 
in the county court, which was done. 

From a ju~lgment of  ions suit, the plaintiff appeals. 

I'urrisk d Deal for ldaintiff .  
Se l f ,  Bagby,  Colincill, ,liken & Patrick for defendants. 
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STACY, C. J .  Tlie practice of suspe~ldi lg  judgnlcnts in r1~imiiial 
prosecutions, up011 tcrlns that are reasoua1)le and just, or staying esecu- 
tions therein for n timc, with the consent of tlit  defendant, llny -o lo i~q  
l)re\ai lc~l  ill our cdourts of g e n ~ r n l  ~LU-iqtlictiol~ that it may lion hc coli- 
.idcrccl cstahliqllctl, hot11 hy custom and judicial tlecision, as a ])art of 
the peru~issible pi~~ctrdurc in such cases. A'. 1 % .  Edlmrrls, 192 S. ('.. 
321, 135 S.  E., 37;  S. 1 % .  E r ~ r i f f ,  164 S. ('., 399, 79 S.  E. ,  274 ;  A'. 1 % .  

l l r l f o n ,  1.51 S. C.,  6S7, 6.5 S.  E., 1011. 
I t  l i ~ s  been held that a court "may cuspcntl jutlgn~ellt u l m ~  tlit, untler- 

standing that a defendant nil1 cornpensate an illjured party by tllc pa>-- 
merit of moncy, but it adds 110 force to such a condition to make it :I 

matter of record. The collection of such damages cannot bc c i ~ f o r c d  
hg in~pr iso i~mcnt  n.ithont corning ill conflict with tlic co i i~ t i t u t io~~n l  
inhibition against imprisonment for debt." jq. 7%. TT'hift, 117 S. C' , hO4, 
23 S. E., 45%. I n  iucli case, "the only rrdrcss open to thc State is ill thc~ 
c~lrforceuici~t of tlicl swnrit iw take~i,  so f a r  as they c2an be made a \  ail- 
able." S. c. I l ' n ~ ~ . e n ,  92 X. C., 82.5. 

So, in the illstant case, nllile the col~tlitio~l of payment to tlip l) l : l i~~tiK 
11po11 nhicli the d e f ~ ~ l d a n t ,  R. A. Barnhnrdt, n a s  "released fro111 cup- 
tody," may uot, upon breach of said condition, be ellforced by csccutioil 
of thc prison witcwcLe mtered in the crin~iil:rl action, i ~ e v e r t l l ~ l e s ~ ,  if the 

be lawful and the consideratio11 proper, any bond, or sr lcuri t~,  
taken for its performancc~, or asiurailce, riiay be made axailablc to tho-11 
in whose behalf it n a s  g i ~ e n .  .Tohnson 1,. P i f tmro? ,  194 S C ' ,  20\, 
139 S.  E. ,  440. 

"Thc principle that contracts in coll tra~ elltioil of public policy arcA 
not eliforc~ablc should be applictl nit11 caution mid only in cases plainly 
1%-ithin the reasons on which that  doctrine rests"-Mr. J u s f i t e  Blrilrr in 
T v i n  C i t y  P i p  L inr  Co. 'li. marding  Glasr Co.,  283 U. S., 333. 7.5 L. 
Ed., 1112. 

There is nothing in t h ~  case nhich perforce sarors of itifling n 
criminal prosecutioii. Al!lrock /I. Gill ,  183 S. C., 271, 111 S. E., 342. 
E.cerytliing that  \\-as done had the wnction and approval of the court. 
A imon  on Contract, 301 ; Xalo?zcy 1'. S r l s o n ,  42 N. Y. Supp., 413, 
affirmed on appeal, 1.58 x. Y., 351, 53 N. E., 31. 

Nor  is the bond in suit founded upon a judgment void for a1tern:ltire- 
ness. S. 7%. SchTichter, 194 N. C., 277, 139 S. E., 448, and cases there 
cited. Though the decision in S. v. Benne t t ,  20 N. C., 170, might lend 
color to this riew. I t  is conceded that an  alternative or conditional 
judgment is roid, whether rendered in  a criminal prosecution or a civil 
action. Flinchurn v. Doughton,  200 N. C., 770; 8. v. Jaynes, 198 X. C., 
728, 153 S. E., 410; Lloyd 11. I ~ m b r r  Co., 167 S. C., 97, 83 S. E., 249; 
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,Strich.lund v. C'OZ, 102 N. C., 411, 9 S. E., 414. T h e  f o i m  of t h e  judg-  
iuent was not debated i n  Caoenaugh o. l 'hompson, 201 Y. C., 469. 

I f  i t  should be determined, however, t h a t  the  bond i n  question was  
given as  a railsorrl f o r  the  defendant 's freedom, it could [lot be enforce(l 
under  the  p r i ~ i c i ~ l e s  aiinounced ill J o h n s o n  o. Pi t tnzan,  supra;  Aycocl, 
v. Gzll, supra;  Corbett v.  Clute, 137 X. U., 546, 50 8. E., 216, and  
Comrs. v.  X a r c h ,  89 N. U., 268. Const., Art .  I, see. 35. "Neither  t h e  
good intciitiolls of the  prosecutor a n d  defendant, nor  t h e  approval  of 
the  judge, can  avai l  if ,  i n  fact,  the consideration f o r  tho  agreement was 
illegaln-Stirling. J . ,  i n  Windhill Local B o a r d  v. Vint, 45 Ch. D. (C. 
A), 351. 

011  the othcr  hand,  i t  would seem t h a t  the defendants  a r e  i n  no posi- 
tion to corilplaiii a t  the  civil  l iabi l i ty  voluntar i ly  assumed under  the  
bond, if,  by executing it ,  they thereby induced the  plaintiff t o  forego her  
r ights  in the  civil action f o r  damages then  pending. A-clr v. Leemntz, 
6 Q. B. ( E n g . ) ,  321; A h s o l l  on  Contract,  301. 

S e w  tr ia l .  

VEIWON TAIW, ur- HIS XEXT FKIESD E D W A R D  TART, v. SOUTHERS 
RAILWAY COMPANY AND NORTH CAROLIKA RAILROAD COMPANY. 

(Filed S January, 1932.) 

1. Appeal a n d  E r r o r  J g-Where judgment overruling motion of non- 
su i t  is  reversed, other  allem@ errors i n  t r i a l  become immaterial.  

Where the Supreme Court on appeal reverses the judgrlent of the lower 
court overruling the defendant's motion as  of nonsuit, other alleged errors 
in  the trial of the action become inmaterial and will xlot be considered 
on appeal. 

2. Railoads D +Evidence of plaintiff's contributory negligence held t o  
b a r  recovery as a mat te r  of law. 

Where in a n  action by a n  eleven-year-old boy, brought by his next 
friend, to recover for an injury received by the plaintiff in an accident a t  
a railroad crossing, the plaintiff introduces some evidence of the defend- 
ant's negligence in failing to give the proper signals anti warnings of its 
approaching train, etc., but considering only the evidence most favorable 
to the plaintiff, i t  tends to show that  he attempted to walk across the 
defendant's tracks a t  a grade crossing, that there was an open space 
of about twenty feet between a track on which some box cars were stand- 
ing and the track on which the train was approachin!:, that the track 
was straight for some distance and that  the defendrint's train could 
have been seen and heard, that  the plaintiff failed to scbe the train until 
i t  was almost upon him, when he started to run, fell, an3  was struck and 
injured, but that he was normally alert and intelligent for his age: Held,  
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the evidence discloses contributory negligence barring recovery as a 
matter of law, and the defendant's motion as of nonsuit should have been 
allowed, the law not extending its protection to those who can see ant1 
hear and n-ill not do so. 

3. Negligence C a-Degree of care law requires to be exercised by eleren- 
year-old bog for his own safety. 

While an eleven-year-old boy is not chargeable with the exercise of that 
degree of caution before crossing a railroad track as a person of mature 
years, he is required to exercise that degree of care as is reasonably 
within his capacity and which the evidence shows that he should have 
exercised for his own safety. 

APPEAL by plaintiff from Warl ick ,  J., at  September Term, 1931, of 
G ~ I L F O R D .  Affirmed. 

This is an action to recover damages for personal injury alleged to 
h a w  been suffered by the plaintiff through the negligence of the South- 
vrri Railway Company. The  case was tried in the Municipal Court of 
the city of High Point. The  defendants' motion for nonsuit was denied, 
the usual issues were submitted .to the jury and answered in favor of the 
plaintiff, and judgnicnt was given awarding damages. The defendants 
appale t l  to the Supcrior Court, and the judgment of the municipal 
rourt refusing tlic motion for nonsuit was reversed. 

, \DAMS, J .  Whether ot1it.r error prejudicial to the defendants was com- 
mitted during the trial in the municipal court is a matter with which we 
need hare  no concern if the Superior Court was correct in disinissing 
the action, and this question we must determine by giving to the evi- 
t1mc.e such construction as is  most favorable to the  plaintiff. Given this 
interpretation the eride~ice tends to establish the following facts: 

The  plaintiff was i~ l jured  a t  the Taylor Street crossing in  the city of 
High Point. At  this place the defendants have five tracks extending 
northeast and southwest: a sidetrack, a passing track, the southbound 
main line, the northbound main line, and another sidetrack. Broad 
Street runs parallel with the tracks on the north side and Taylor Street 
intersecting with Broad Street crosses the tracks and intersects with 
Millis Street on the south. Midway between the outside tracks the cross- 
ing was about ten feet in width-wide enough for one automobile to 
pass another; a t  other places i t  was much wider. It was smooth in  the 
center but on each side the rails were two or three inches above the 
ground. There was an arc light fourteen steps from the outside rail on 
thc west side of the railroad. A watchman's house, six by eight feet, 



.i 4 I S  THE STPEEME COURT. [.02 

.toot1 iicar tlie iiitt.rsectioi1 of Broad and Ta j lo r  streets, hut at the time 
of the illjury no watcli~ilaii 71 as on duty. 

011 tlie el ening of 4 A l l ~ r i l ,  1930, a t  about lidf-past sc~e11 o'vlock the 
])l:~i~rtiff : r~~ t l  Gilcliri>t Smell passed from the south side oTer the Taylor 
Strcct rrossii~g, uclit to a drug store for ice c2ream, a ~ ~ d  started bac~k 
to the l~onic of the plaintiff's aunt. They passed the  wa cli~iian's house 
:md again went on the crossing. 011 their right-halid, tlmt is, fourtec.11 
steps from the southern side of the crossiug there were 1)os cars on the 
sidetrack and tho passing track liearest Broad Strert .  Betnee11 the 
second track from Broad Street (tlie passing track) and he nor t l~bou~ld  
track oil nliich the illjury occurred lies the couthbou~id track. The  tlis- 
tancc betnecil the passing track a i d  the soutl~bou~ltl is  about tcm fec't. 
a i~ t l  ten f w t  bct\\een tlie soutlibound a~i t l  tlirx ~~or thbound ,  making ail 
open space of about tnenty feet bctneeu the passing track a1111 t l ~ c  
~ ~ o r t l ~ b o u n d  track. On the latter n long freight train 7:rme f r o ~ n  t l ~ c  
>outh or southwest. 

The plaintiff \ \ as  c l c ~ c ~ ~   ears arid sewn moiitlis oltl. Hc and his 
colnpaniorl were walking. H e  testified tliat no signal w ~ s  g i ~  c.11 of t l ~ v  
approaching train-that he heard neither bell nor nl i is t l(~.  Hc 11ici1 
l~ortrayed the accident. 

Hr saitl that lie lookctl bcforc g o n g  011 the tracks but coultl not v e  
tlic train 011 accouiit of th? box cars; that  he looked again at the \\-atcll- 
~rlan's house; that  he looked tlie last time wlicii he  n a s  in front of thc, 
cw1.s; and that he did not know how many tracks he crosced or the 
track 011 which tlie train was runiiing. When asked nhs ther  hc looked 
after lie had pasicd the cars lle miswcretl, "The train n a s  right on me 
when I looked; . . . tliat u a s  after I had passed the elid of tlie 
box cars. . . . I t  was right on me and I started lo ruii and fell 
. . . I fell on my  hands and the train hit me as I ir-as getting up. 
I didn't see the train before I startcd to run  across. I n e ~ e r  s a x  the 
train until it  n a s  right oyer me. I saw the train beforcs I stumbled: I 
T\ as ]lot runni~ig  nlieii I stun~bled ; I started to run  an( fcll. 1 n as in 
tlie middle of tlic track, right at it .  1 was right on one of tlie track? 
\\-hen I first saw the t r i ~ i i ~ ,  on the trarli the train was on. &Ifter tliat is 
nhen I stumbled and fcll. I stumbled on a rail, tl!e rail the train 
was on. I didn't fall oTer tlw one I was standing on;  I fcll over tlic 
nest one. . . . The  front par t  of the train hit  me, the cowcatcher. 
I v a s  in tlie middle of the track and that  was the first time I saw the 
train . . . I looked after I went by the end of the cars. The  train 
was right on me. I got hit before I saw it." 

The  plaintiff's eridence tended to show that  the tracks were straight 
for at least three-quarters of a mile, although the plaintiff testified 
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tlint at one place tlierc was a curve. H i s  father said the accident hap- 
~ieiietl sixty-one steps from the crossing, and there, 011 the north side, 
tllc plaintiff v a s  found with a crushed leg and a cut on his back. Other 
11 it~iesses testified in corroboration. 

G i r i i ~ g  the plaiiitiff tlw benefit of every reasonable inference and 
gr ;~i i t i i~g  the ci~ginecr's ~iegligent failure to signal the approach of the 
trail1 nu(l the railnay's ilegligent failure to observe the ordinance, we 
canllot escape the conviction tliat the plaintiff's negligence mas the 
1)rusiilintc. cause of his injury. After going over the two tracks on which 
tlic bos cars were standing he entered a zone twenty feet in width in 
ullicll arcortling to all the evidence he offered the range of his  vision 
was uilobstructed, and deliberately walked directly in front of the on- 
(.oiniiig train. To say that he did not see or hear i t  is a challenge 
to u n i ~ e r s a l  experience. Tlie courts give slight heed to the testimony 
of a witi~css who is willing to say that  he caiiiiot see or liear when there 
i. ~ ~ o t l ~ i i ~ g  to keep him from seeing and liearing: "Tlie law is not able 
to protect oiie who has eyes and will not see-ears and will not hear." 
l l r c t ~ ~ ~ i ~ o ~ ~  1 % .  R. R., 194 N .  C., 656. The  plaintiff first saw the train 
u l~e l i  it was "right on" or "right over" h im;  he did not say that  he 
roultl not 11ave seen it, merely that  he did not. H i s  testimony nlanifests 
his iiegligcwce. Eller  c. R .  R., 200 S. C., 527;  Baile!j r .  R. R., 196 
S. C., 515. 

L1>oll the facts disclosed liis age does iiot bar the defense of contribu- 
tory negligence. The doctrine is settled tliat a child is not chargeable 
TI it11 the same degree of care as ail experienced adult and that the stand- 
ard of conduct varies x i t h  his age, capacity and experience; but he must 
exercise care aud prudence equal to his capacity, dlezander  c. States- 
1- ill^, 165 S. C., 387. Tlie law with reference to the employment of 
niinors in the operation of machinery has no application. Rol in  c. 
Tobacco Co., 141 S. C., 300; l f a u s e r  v .  Furniture C'o., 174 S. C., 463. 
1 1 1  traversiiig a public crossing the p l a i~~ t i f f  was required as a matter 
of self-protection siinply to make use of liis eyesight and his hearing. 
I l e  was an  "average boy, hacl been in several schools," and was fully 
cdonipetent to perform this duty. ,lIcCulloch v. R. R., 188 S. C., 797; 
1 ~ ' o a ~ l  c. Polcer Co., 170 IS. C., 48;  Murray  v. R .  R., 93 N .  C., 92. 

I n  the foregoing discussion we have not considered any part of the 
clefendants' eridence which is repugnant to or inconsistelit with tliat of 
the plaintiff. I t  may be noted, however, that  four of their witnesses 
testified to a statement of Gilchrist Newell, who was with the plaintiff, 
to the effect that  he "hopped the train and Vernon was to catch it right 
ltoliind him": that  he jumped off, sought the plaintiff, and found him 



i ~ ~ j u r e d .  T l ~ e  plaintiff's e ras i re  answers to questions asked hi in on  cross- 
examination in reg:lrd to these circunistances a r e  not characterized 1,- 
c501~~l r~cx~~dable  fr:rnkness. H o ~ v e r e r  this  m a y  be, t h e  proximate cause of 
the drploral) l t~ i i l jnry must be assigned to the  plaiiitifF's negligrnw. 
Judgment  

-1ffirmetl. 

(Filed 8 January, 1932.) 

I .  Election of Hrinedies A d-Where note is given in payment of open 
account creditor must  elect between action on note a n d  action o n  
debt. 

Whcre in an action against a husband and n i fe  the plaintiff elects to 
sue on a note given by the husband for the wife's debt due on open ac- 
count with the plaintiff, the plaintiff is estopped by its election to main- 
tain the action against the wife on the open account, i t  not being in a 
position upon judgment on the note to put the parties in statu quo, and i ts  
evidence that  in taking the husband's note i t  did not ii tend to release 
the wife from her obligation is properly excluded, and a judgment a s  of 
nunsuit in favor of the wife is properly allowed. 

2. Payment C a-Note given for  open account is conditional payment 
and  where i t  is not paid creditor max sue on  ei ther  note  o r  account. 

The effect of taking a promissory note from the husband for the separate 
obligation of the wife due on open account is to  postpone the maturity of 
the n.ife's debt to the due date of the note, but if the note is  not paid 
a t  maturity the rights of the creditor on the open account are  revived and 
he niay sue either on the note or the account. 

-\ITE.IL by plaintiff f r o m  SIIIX., J . ,  and  a jury, a t  J u l y  Term,  1931, 
of XCDOWLLL. Ko error .  

T h i s  i s  a n  action brought by plaintiff against t h e  defendant<. There  
\ \ a s  erideiwe 011 the  par t  of plaintiff t o  the  effect t h a t  he  defendant. 
:1rc Iiusband and  n i f c .  T h a t  Maggie D a ~ i s  r a n  a d a i r y  near  Marion,  
N. C., and oned  t h e  plaintiff $551.69, and  E. D. D a r i s  owed plaintiff 
$42.85. C. M. Pool, sccretarg, t reasurer  and  manager  of t h e  plaintiff 
corporat io~l ,  testified: "I took E. D. Dal-is' note fo r  $551.69, tha t  is 
a11 we a r e  suing on i n  this  case. A t  t h a t  t ime Maggie Davis  ma.; ill- 
t1ct)ted to  F a r m  S u p p l y  Company i n  the  s u m  of $351.69. . . . 1 
a m  s u h g  on t h e  note." 

T h e  court  below charged t h e  j u r y :  "If you beliere th. evidence you 
\ \ i l l  a n s u e r  t h e  fir$ i swe ,  'What  amount ,  if any,  i q  the l~laint i f f  entitled 



to recover of the clrfetitla~~ts?' $531.69 as to tlie defeilela~it. 1I r .  [)a\ i.: 
liothing as  to Mrs. I):i\is." Jutlgrur~~rt \vas rentlerctl oil t l ~ .  ~ert1ic.t. 
l'lair~tiff excepted, assigned error aucl a l~ l~ea lcd  to the S u p r c ~ ~ ~ ~ c ~  ('ourt. 

( ' L ~ ~ s o x ,  J. At the close of plailitiff's evideuce tlie defe~~cla l~ts  niutlc 
u ~ o t i o l ~ s  for judgment as ill caw of ilonsuit. lllotion o\ cwxlctl a, to  the 
tlefendarit E. D. Davis a i d  allowed as to Xaggie U a ~ i q .  T h  p l a i ~ ~ t i f l  
(dontends tha t  the court below n a s  in  error in excluding the follon ing : 
,'Q. Mr. Pool, when o u  had this note executed alld acccptetl it ,  did ~ o u  
iiirBan to  release Maggie 1)al is of ally i~idebteclness she orfeel jou  ? i l f  
11 itriess had beeu alloned to ausver, 11c n-odd h a w  ans\\cwtl:  ' S o .  q i i ,  

1 didn't.')" We cai~not so I~old on this record. 
On the other llantl, the defendant Maggie D a \  is c o ~ ~ t e ~ l s  that tllc 

c > ~ ~ t i r e  e~ idcnce  on the. record disclows tliat p l a i~~ t i f f  elwtctl to sueJ O I I  

thc note g i \ c ~ i  by E. I). Davis for his \rife's (her)  i~ltlc~btwl~lesi to 
l~laintiff, and relie5 on tlie follo\ling 111 H u g g l l  ( ' ( 1 .  r .  Dukes, 140 S. C., 
at p 393-6:  " I t  i i  true, as e~onte~~ichl  by tlefcntlal~t, that  tlie accepta~~c~t,  
of a negotiable scrurity for an ope11 :~c~count, s u s p e ~ ~ d s  tlie right of 
:~ction until the nlaturi t j  of tlw note a i d  tlieu if the plaii~tiff u i l l  r r s ~ ~ r r  
to llic original cauw of ttc.tio11, I I P  must surrendr.r tlic, .;(,(writ>. Tlw 
acccpta~~cc. of the 1)roi111ssoq ~ ~ o t ? ,  ur~less cxpresslS PO :1gr~(v1 upon, will 
11ot tlrachargc tlic o r i g i ~ ~ a l  c a u v  of actiolr. Tlic lau is n-cll stated irr 
Clark on Contracts, 435 (Ad cd.) : ' In such a case tlie position of thc 
1)arties i~ that the l)ayecS, h a v i ~ ~ g  cac~rtaii~ rights agailrst the other party. 
ulider ;I culltract, has agreeel to  take the. i i~ s t ru i~ ie i~ t  from him instead 
of inilnetli:~to payruo11t of ~ v l ~ a t  ic due llirn, or i m m d i a t e  cnforcernent 
of his right of actiou, alrd the otlicr party, in g i ~ i i r g  tlic i~lstrument, 
has thus far  s a t i4 i1~1  thrt 1)ayw'i claim, hut, if t l ~ c  i ~ ~ i t r u i ~ ~ ( > l i t  is uot 
lmitl at r l ia t~~r i ty .  the. vons idrra t io~~ of the payer's pro~nisc~ fails a i d  
Iiis o r ipua l  right. are rwtorcd to I i i~n.  The cflwt of r e w i ~ i ~ ~ g  ;t I I P K O -  

tiable ~ n s t r n m c ~ r t  r~ontlitio~rall?, ic  ~r~crcbly to S I ~ S ~ ) C I I ( ~  thc~ r ip l~ t  to i1u5 
on  the origilral caontr:ict u ~ ~ t i l  t 1 1 ~  i l~~ t ru rn rwt  inatl lr tS~,  i111tl \i11~11 it 
m:ltures, and is i ~ o t  paitl, t o  give the riglit to sue eitlicr oil it or 011 the 
original contract.' Sortoil.  Bills and Xotcs (Xtl ctl.), 2 0 :  G o v d o ~ l  1 % .  

P ~ i c e ,  32 N. C., 355." 
She further contends tliat the election lliatle by plaintiff to sue oil the 

ilote. made by her Ilusbarld, E. D. Davis, indicated an exprc-s a g r e e m c ~ ~ t  
and tantamount to the discharge of tlie original cause of action against 
her. and plaintiff I I ~ V  has a judglllent against her l ~ u i l , a n ~ l  for tlit. ill- 
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\\'hcrt~ oil a l ~ l ~ e a l  t o  the  S u y r e n ~ e  Court  t he  only exceptions and a s s i g -  
i ne~ i t s  uf csrror a r e  to  the  judgment of the  Superior Cour,; overruling the  
ldail~tiff 's  exceptions nnd aasignmcnts of er ror  relatiiiy to  a p a r t  of the  
vllzirgc of the  judge of the  gencral  county court 011 the  issue of negligence, 
and  tlic issncs and  allswers thereto and the  j u d g ~ n ~ n t  of the  county court  
tlo I I O ~  nplwar of record, tlie :ipye:~l \\.ill be disniissed, the  Su1)reine Court  
l~ci~~: :  un:~ble to  determine f rom the  record \~ l ie t l lc r  the  anc\\.er of the  jury 
to  t hc  isscc~ of eontril)utory negliyenw rentlt~rc~cl the  alltyctl errlgr i n m a -  
terial. 

STACY, C'. .J., I I U ~  sittiug. 



PESIASD v. Touacco C'o. 

of c l ~ e n i l ~ g  n~rt l  smoking tohawo, :111tl of sel l i l~g t l ~ e  Ram(> to tlic gencral 
~ \ l i o l c ~ a l c  t rade t l ~ r o u g l l ~ u t  ~ I I C  United S t i \ t ~ ~ ,  and  that  in  t l ~ c  manufar -  
turf  of .aid products thc tlcfcntlant uses the  most u p t o - d a t e  ~ t ie t l~o( l ,  
~ \ l ~ i c . l i  a r c  : ~ p p r o ~ - e d  anti i n  gelicrnl use, and this  d e f c ~ ~ t l a l ~ t  also rivers 

tha t  i l l  t h e    nu nu facture of i ts  products the most up-to-(late, approwt l  
and  efficient machinery is  used for  the  purpose of removi~ lg  a n y  im- 
puritic.: 01. foreign substalices f r o m  the tobacco, and  tha t  the said 
~n:icliil~c.ry i s  operated by emplo,vecs i n  the exercise of rclasollable autl 
o r t l i ~ l n q -  c:lrt., and  this dcfelltlalit again avers tha t  if a n y  foreign sub- 
ctni~ce or  tleleterions mat te r  s u c l ~  as a l ~ a i l  was found i u  a plug of 
t o l m c o  manufactured by this  clefentlant, n h i c h  is  again expressly denied, 
tllnt the  prcsellce of the  said foreign substance or  deleterious matter  was 
not tlue to a n y  negligcl~ce on thc par t  of this defcnda l~ t  but tlue illstead 
t o  a pure  accident." 

CLARIC-01. J. F r o m  tht, plvadi l~gs ill this cause the usual issues a r e  
a. follo\r + : (1) JITas tllc plai l~t i f f  i l l jured by tllc ~legligence of the  de- 
fcndant ,  as  alleged in the  complaint ? ( 2 )  D i d  the plaiiltiff by his  on11 
~ i c g l i g e ~ ~ c r  contr ibute  to his  injury,  as  alleged ill t l ~ r  a ~ l s w c r ?  ( 3 )  W h a t  
ainount of tlnmage. if any,  is  plaintiff entitled to  recover? 

T h e  a c t i o l ~  n a s  c ~ o n ~ m c i i c ~ d  in the  Gcrleral County Cour t  of Buncombe 
County. F r o m  the  r l iargt~ of the  judge ill the general county court,  it 
a1)pmr' thnt the  above issues n.crc submitted to the jury,  but the issues 
:111d aiisncra thereto arid judgment of the gelrernl county cvourt, do not 
i11)l)e;w ill t 1 1 ~  r (  caortl. Tlic. i l~:~tt 'rial i w y t i o l ~ s  ~ I I I ~  assigl~mellts of w r o r  
111:1de by plaintiff ill the general couilty court r r l a t r  to cer tain evidence 
a l ~ t l  tlic c l ~ a r g c  011 tl~tl  first issuc~ as  to ~reglipencc. F r o m  the record 
U P  (lo not Ir~ion. how the issues were answeretl. 

W e  h a \  frequently c a l l d  to the attelltion of tlic profession the im- 
portatlce of c a w  bring take11 ill making u p  :~ppeals to this Court .  
W e  h a l e  spelrt co~~s i i l e rab lc  t ime  ill c x a n ~ i u i l ~ g  the rrcortl ant1 briefs 
i n  this action, so that  all op i l~ ion  could be n r i t t e n  a s  to all i~i tcrest ing 
question of l aw prcsel~ted, 011 t h e  judge's charge ill the Genwal  County 
Court  of Euncombe County, to  which plailrtiff esceptcd and  assigned 
error .  011 appeal  to  the Superior  Court  the plai~ltiff 's csc rp t io~is  and  
nssiglimelits of e r ror  were overruled by t h e  Superior  Court  ant1 plaintiff 
the11 apl)edlr l  to  thr' Supreinc Court ,  relying alone 011 the e x c e p t i o ~ ~  
a n d  a s s i g ~ i n ~ c ~ i t  of error  ill reference to certain par t s  of the charge of 
the  judgc i n  t h e  General C o u ~ ~ t y  Court  of 13ulicombe Coiulty relating 



t o  the  i b < w  of ncgligence. S o  issues attd a n s n r r s  thereto o r  juclgment 
111 t h r  gmlwal county court,  f r o m  whieh plaintiff appealed to t h e  
Superior  Conrt ,  making  csceptiolts aud ass ig i~n le~t t s  of error, appear  in  
the rtcortl. Tlie oilly exception and assignment of e r ror  on appeal  to  
rliis Court  hy p l n i ~ ~ t i f f  applies to  the  alleged error  on thcl issue of ncgli- 
genw,  1 1 0 1 ~  ( ( / I I J ~ o ~  the second issue of contr ibutory ~ ~ e g l i g e n c e  m a y  h u ~  e 
bee11 tlecidetl against plaintiff and  t h e  alleged error  on tlte first issue, of 
\\l~icxll pl;~intiff complains of the charge of thc  judge i n  the  General  
County C'ourt of Buncombe County, e w l l  if ~ a l i d ,  noul t l  be innunter ial  
;111d not prrjutlicial.  Wr. just do not know Itow th i s  is. 

T h e  apl)c;~l  of plai~l t i f f  is dismissed. I 'm i f t  u .  T1700tl, 199 N. C., 7h5 .  
Dismissetl. 

STATE I-. JAMES W. NORHISOX. 

(Filed S January, 193'7.) 

.Irsoa C 21-Indictment under C. S., 12-13, ntwl not spec if^'  an^' particulirr 
f r a n d u l m t  purpose for b n r n i l ~ g  of dwelling-housr. 

Where in a prosecution under C. S.. 4245 the, i t~dictn~ent  charges that 
thr  tltlfentl:~nt burned his dm~ll ing-houv for the fraudulent purpose of 
olut:lining ins~irance money thereon, and the court char:es the jury that 
if they sl~ould find beyond a reasonable doubt that the defendant did the 
:wt chnrgtd "for a fraudulent lnirlloie. i~ntl the State alleges that the 
flxudulcnt purpose" was to collect the insurance money, Held: it was not 
necessary for the bill of indictment to qpecifg any particular fraudulent 
purpose, imd the unnecessary allegation in the bill is not, necessarily, fatal, 
i ~ n d  tllc judgment nil1 be upheld, refined technicalities of procedure having 
Iwe~! nl~noqt entirely abolished. C. S., 4610, 46'75. 

( ' H I J I ~ A  \I. A C T ~ O S ,  bf'fore ,11001~', J . ,  a t  .\pril T c n n ,  10(31, of ( ' A R I K ~ ~  i. 

T h e  defendant \ \ a s  indicted upo11 n bill v l ~ a r g i n g  ill w b s t a ~ i c e  t h t  
on 6 December, 1920, "he did unlawfully, wilfully a n d  f~:lo~liously. whilc 
bcing hona ficle ov ner  thereof, l iving i n  and occupying t h e  said house and 
residence ~11iicll h e  n a s  then and  there using as  n dn-elling-house, bun1 
the same f o r  tlir  f raudulent  purpose of collecting $3,500 of insurnlice 
which the  tlcf(wt1ant was car ry ing  on said building a n d  the contents 
thereof." T h e r c  n a s  iufficicnt el idelice of the  c o m m i i s ~ o n  of t h e  cr ime 
clinrgctl to be submitted to the  jury,  t h e  ju ry  hal-ing convicted t h e  dc- 
fendant, he n a s  sentenced to serve a term of not lrss t h l n  f i re  nor more 
t h a n  seven pears  i n  the  State's prison. 

F r o m  j ~ ~ t l g n l c n t  upon the w r d i c t  the tlcfwtlnnt appealed. 
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BROGIU 5 ,  J. The itldi~'t111tl11t \I :lb foulltlctl npou C. b., 42-45, 'I he b ~ l l  
of ilidictme~it alleged that thr dcfcndallt set fire to his residence for thc. 
f r au t lu l e~~ t  purpow of cwllcctiilg fir[% i~lwrailc*e 011 thc building ~11i l  tl~c, 
c4ontents thereof. 

The trial judge charged the jury as follows : " E o n ,  gel~tlemeii, ~f J 011 

find beyond a reasonable doubt, as I hare  defined reasonable (1oul)t to 
you, that this defendant either by liiiiiself or by the procureriiei~t of 
others, wilfully and wantonlg set fire to that  house and burned ~ t ,  for 
:i fraudulent purpose, and the State alleges that  fraudulclit purpose. 
n a s  the  mterit to burn that  building and destroy i t  that  he might collect 
the iilsurance money-if you find that  he did that, or procured i t  to h(b 
done by another vlio aided and assisted hirn, then it would be your dut j  
to fi11d him guilty, if you so find beyond a reasonable doubt. I f  not. 
it would be your duty to give him tlie benefit of the doubt and acquit 
llii~l." The  defeiidant attacks tlie correctness of the cllargc uyoli the 
grouiid that  as the bill of iiidictme~it specified the particular fraudnltwt 
purposes rnoTi11g the defendant to bur11 tlie house that the Statc \\a. 
linlitccl to proof of the particular purpose specified in the bill of in- 
dictment. Henre it was contended that ~ ~ h e i i  tlie tr ial  judge i~~st ruc te t l  
the jury that if the defeildant wilfully alid xailtouly bunieil tlicl liouqc 
for R f r a u d u l ~ l t  purpose thitt the tlefcndaiit nas 1)rejudiccd by well 
r l~a rgc  i r ~  that the proof of gwlt  was not limited to the frautlulwt 1 1 ~ 1 . -  

1)ose of procuring fire i~ lsura l~ce  moncy. 
3Liiiiifostly, it \ \ a \  not i~ccessary that the bill specifx itny l)art i i*~~lui  

fr;cutlulci~t purpose. S. 1% I l c t l g ~ c o t  X ,  1% S. C., 714, 117 S. E: , 47; 
,\. I .  J l a d r l l ,  193 1. C., 537, 143 S .  E.. 3. Col~secjuelltly, an umecc.,sar? 
,tll(ag:itio~~ 111 t l ~ e  bill \roultl i~o t ,  iicce-sarily, be fatal. Indeed. ill S. 1 .  

l n t l e r son ,  193 S. C.,  2.33, 136 S. E., 763, the defelitlallt n a s  ii~elirte(l 
.rild convicted u p t l  a bill of iiiclictlnent based upon C!. S., 4242, nllicll 
c.liitrgc~l :t fraudulent purl)osc 111 gellcrnl ternis, and tlw judgnlellt \\:I- 

npl~eltl upon appeal. "Xoreorer, the courts IIO\L disregard t h e v  refi~le- 
ineiitq. so as not to permit tlie defendant to aroitl a l i sur r i~ ig  ZL b111 of 
~ l ~ d i c t i i ~ e ~ ~ t  became t h e  are inerely techllical a11d foriil:d error, 111 the 
bill of iiidictment. The refined technicalities of the procedure a t  comiiioll 
law ill both cir i l  and criniirial cases have almost entirely, if not quit(., 
been nbolishetl by our statute, ('. S., 4610 to 4625." ,Y. 1.. I I a r c ~ l r y ,  1 3 ( i  
S. C., 433, 110 S. E., 8%. 

S o  error. 



E'I.OIiA PATRICK.  UY I I ~ H  S ~ S T  VRIEAD. J. \\'ICSTOS J1 .CHATI, v A.  Jl. 
RI11 AS . \ A D  I-IASSOS. AKI)EI tSOS ASD TROEAUGH ( 'OJIPANY. 

I .  Scgligcncc 1) b T h c  gi\ ing of first a id to  in,juirtl pcrson is  not 
evidence of adnlission of ncgligchnce. 

(hie driving a n  antomohilr upon the liigll\\ay wlio lilts and injures a 
pedestrian thereon does not imgli~dly admit his liability by stopping 
and rendtxring aid in procuring a physician for the injured person and 
arranging for his immediate necessary attention a t  a hospital, and doing 
such other acts as are dictated by 1iuin:inity under the tircumstances. 

2. Judgments  H c-Hcld: coilrt sllould h a l e  founil fur ther  facts before 
setting aside jucignicnt bnwd on  rornpromiw v i t h  minor  pluintifl's 
fa thrr .  

Xliere the father of a millor chid injuretl in an automobile nccideut 
reacl~cs a compromise ngiwnient \rltli the attoiney of the insurance com- 
pany carrying indemnity insurance on the car causing the accident, and 
to effectuate the compromise agreement, tlie attorney for the insurai~ce 
company lins a n e ~ t  friend appoiiitcd for the minor and biings a friendly 
action, reducing tlic compromisc agreement to judgment. and thereafter 
the father and mother of the minor have another next Eliend appointed 
and seek to have tlie judgment set aside :IS being contrary to the courscs 
and practice of the courts and for f raud :  IZeld, before ordering the judg- 
ment set aside the trial court should find \\liethcr the dr i \er  of the car 
\ \as  negligent, \\hich n a s  denied by tlic defendant. \vhether the plaintifl 
\\:la guilty of contributory negligence, and should find wlietlier tlie compro- 
n~lsc  juclgment \ \as  just and fair and whether the lights of the minor 
n ere prejudiced, and I\ here the court has failed to fir d these necessarj 
facts thc case nil1 be remanded. 

3. Paren t  and  Child A c-Father of ~ n i n o r  child is  i t s  natural  guardian. 
The father of a minor child is its natural guardian. and his rights of 

control over the child is superior to that of the mother. 

4. J~ tdgnien ts  , I< g-Order set t ing aside j i l d g n ~ m t  should provide f o r  
accounting of moneys paid ou t  under  the  jitdgmenl . 

\\'liere tlic defendants hare paid a judgmcilt rendercd against them ill 
:nl :~c.tion inrolr i l~g the quc.stion of their :rctionnl~le iicgligence in injuring 
:~~io t l i t~ r ,  and later this judgment is set :~sitle for h a n ' l  or a s  being cow 
trarp to the course and prncticc of the col~rts,  tliv ortlcr \-acating 1110 
judginent sllonld provide for an accounting of tht. n ~ ~ - ~ n c ~ y s  11aid lty tlw 
drfendant under tlie judgment so racnted. 

3. Appeal and  E r r o r  J ?-Findings of fact by t r i a l  court  a r e  conclusive 
only when si~pl>orted by any  competent legal evidence. 

The findings of fact by the trial court are conclusii-e on appeal when 
supported by any competent evidence, but where the rword does not con- 
tain evidence in support of a finding it  will not be sust:tined on appeal. 

AD AM^ and CONNOR, J.J., concur on the ground that  the 'ights .of the plain- 
tiff under her motion are not finally determined by the court's opinion. 
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APPEAL by defendants from Statk ,  J. ,  at September Term, 1931, of 
B u s c o a r ~ ~ .  E r ro r  and remal~ded. 

Application for the appointmelit of nest f r i e i~d  to Flora Patrick v a s  
regularly made before the clerk of the Superior Court of Buncombe 
County, I1 Narcli, 1930. 0 1 1  the same day all order was made all- 
pointing J. Reston Michal "after making due inquiry as to the fitness" 
and "it is found by the court to be a fact that  the said J. Weston Michal 
is a reputable and disinterested citizen al~cl a fit and suitable persoil 
to act as nest friend to the said minor in said action," etc. 

The summons in the action was instituted the same day. Conlplaiut 
n a s  filed alleging actionable negligence by plaintiff against defeiidai~t 
A. M. Bryan autl his employers, the other tlefelidants in this action. I t  
is alleged in the cornplaint "That due to saitl reckless, negligent :mtl 
urongful  conduct of the defendant, -1. 31, Bryan, and of the defendant, 
Hasson, . h d c r s o ~ ~  aiid Trobaugh C o n ~ p a i ~ y ,  by and through its agelit 
:tiid eniploycc~, M. 13ryai1, the plaintiff, Flora Patrick, was forced 
to incur iluincrous and large debts, to v i t ,  as f ollon s : Xission Hospital. 
$199.66; Dr .  -1rthur Reeves, $250.00; Dr.  W. A. Sanis, $95.00; extras 
at Jliskioii Hospital, aimsthetic, $20.00, dentist, $5.00, special nurse, 
$24.73; taxi bill due to J. R. Henderson, $30.00. That  tlie plaintiff's 
father, Jo1111 Patrick, has been put to great espeilse in taking care of 
his ii~jurecl daughter, Flora Patrick, plaintiff in this action, and has 
iiicuri*etl Ilurnc'rous espeilses oil accouiit of the injuries of his said daugh- 
ter, all for l ~ c r  benefit a~icl welfare in tlie sun1 of $255.00. That  the 
clefeiitlant, A. M. Bryan, at tlie time of said injury, advailcetl to John 
Patrick, father of tlie plaintiff, $20.00 to cover immediate cspenses 
incurred by him, and that  the said -1. M. Bryan advanced to Dr.  W. A. 
Sams $25.00, to be applied by liini 011 his bill for services ~witlered, 
and tliat the said A. M. 13ryiu1 further advailced the sum of $25.00 to Dr.  
Sanis, to be paid as entrance fee to the Mission Hospital, and that saitl 
last n~ei i t io i~td  sum of $25.00 entrance fee was paid by the said Dr.  
W. ,\. Sams to the saitl Mission Hospital mid credited by it upon it. 
hill for expenses incurred for the care and treatment of this plaintiff." 
l'raycr for $2,000 damages. This con~plaint  was filed by R. 13illitirtl 
Grec.~i.ivood, attorney for plaiiitiff, antl the allegations fully protect tlie 
rights of Flora Patrick. 

The clefeuclants denied any iieglige~~ce ant1 set up the plea of cou- 
tributory iiegligence and alleged "In response to the allegatio~is of the 
complaint, these defendants sap tliat it  is admitted that the high~vay 
at the point referred to was straight and that  the clay was clear, but 
tliat all the other allegations contained ill said paragraph are untrue 
and therefore denied, antl the defendants specifically deny that the de- 
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f(mtlailt, A. X. U ~ ~ L I I I ,  TI as driving a t  a rcdileis, 11egligvnt ant1 uula\\ful 
rate of >peed, but 011 the contrary state that  he n a s  d r i ~ i ~ l g  a t  a careful, 
~ ) r u ( l ( ~ ~ t  ant1 safe rate of speed, and that 11e saw the plaiiltiff, Flora 
Patrick, standing oil tlie right-hand side of the road, and drcw his 
caar o ~ e r  to the left-hand side of the road, so tliat he iiiight not eve11 
tlrix e near her, but as lie approovlied slie suddenly, without warning, 
tl;~rtcd out ill front of llirri, and though he drove his car 17lear out of the 
roatl, on the left-hand side, to avoid striking her, lie coultl not do so, and 
that he \ \as  in no wise to blanle for said accident." This  ans\\er \\a. 
biguecl by Bouri~e,  Parker  6: Jolit.s, t~ttoriieys for defel~dants. 

The record discloses that the follo~$iilg issutls T\ere suhnittccl to the 
jury at Marcli Turn, 1030, of the Sul~cr ior  Court of Rui,combc County:  

.'I. Did the defendant, A. M. Bryan, negligently iiljure the plaintiff, 
Flora Patrick, as alleged in  the complaint ? .lns\ver : ye-. 

1. 111 wliat amount, if any, arc the drfrntlants i11dt~1)tcxl to the plainiff? 
-111.n er  : $1,049.41 ." 

Tlle follonit~g jutlgir~ellt n a s  rciitlrred: "This causc coming 011 to 
be l i e d ,  and being lleartl, before his Hoiior, Michael Schenck, judge 
l ) r ~ s ~ d i l l g  orer the courts of the 19tll Judicial Distrivt, and a ju r j .  
a i ~ d  the issues hereinafter set out llaviilg beell submitted o the jury, and 
lial ing beell ansxvcretl hy tlie jury as follox\ s : (see issul~s above). Lilld 
his Honor findiiig from tllc pleadings ant1 the evideim that  the plaiiltifl 
h b  i~lcurred certain expenses for care aud medical treatment, and that  
the plaintiff is desirous of l i a ~  ing said sunis paid, and tliat same sllould 
be paid, it  is ~loxv therefore, ordered, adjudged and dwreed, that  the 
l)l;~intiff haxe and recoxer of the defeidat~ts,  and of e a h  of them, the 
suni of $1,049.41, and the costs of this action illcurred, and it is  further 
ordered, adjudged and decreed, and the clerk of the court is hereby 
tlirc~rtetl to pap out of said sum the follonii~g a ~ n o u n t ~  to tlle persous 
lirrcinafter indicated : to tlie Xission Hospital $349.41 ; to Dr.  Ar thur  
R c e ~ e s  $250.00; to Dr. W. A. Sams $95.00; to J. R. Henderson $30.00; 
to Jolln Patrick $235.00. And it appearing to tllc court from the plead- 
i i~g ,  and the exidence, tliat at the time of <aid illjury tlefendant A. ;\I. 
E l )  ail adraiiced the suni of $70.00 cash for the care and treatmelit of 
the plaintiff, it  is now, therefore, further ordered and adjudged that  the 
c*le~k pay to the said ll. M. Bryan out of tlie amount of the judgment, 
11c.reinheforc set out, the sum of $70.00. This 1 2  Marc l ,  1930. 

XICHAEL SCHEACK, Jud:ge Presiding." 

W. 'I'. Davis ("signed in the preseiice of James E. Rector") made 
application to the clerk of the Superior Court of Madison County, 
linoning that n next friend for Flora Patl.ick ha11 hem appointed in 





J n m c s  E. Recfw for plaint  if. 
A. I'. .4rledgc fw defcnrlants.  



( ' L I X I ~ S O S ?  .I. Tlie re(20rd ill t l ~ i s  itctioll I I ~ ~ C ~ O S C S  t h a t  F l o r a  l 'atrick. 
U I I  1 0  l~lecen11)c'r: I!)") x n s  a child about eight yctars of age, living wit11 
11er p a r ~ n t s ,  .To1111 ant1 Liliie Pa t r ick .  Sllc~ \vus i~ l ju re t l  1)y 11:ivi11g l ~ e r  Icg 
I11wltc11, iri fro111 of her  home i n  Aladison Couiity, about  five o'clock 
ill t h c  :~fternooll,  ,111 the S t : ~ t c  Higllwtry which l ~ n t l s  fro111 Waynesuill(.  
to H o t  Springs,  11). L I I I  ; rutoi~~obil( .  t l r i ~ w  by A\. 11. Bryan ,  :t t rawli i ig  
~;11emia11 f o r  ~ ~ : ! M I I I .  A \ ~ ~ t l ( , ~ s u ~ ~  :111tl Trob:1ug11 C t ~ i ~ ~ p a i ~ y ,  a ~ v l ~ o l c ~ s ~ ~ l ~ ~  
f i rm of X o r s i s t o n . ~ ~ ,  TC'IIII., a l l  beiug tlefe~ltlatlt.; to  th i s  action. 31. 
13ryati coiitcn~letl tha t  the lit t le g i r l  was "stalidiug 011 t h c  riglit-liaucl 
side of the  road aird he  drc\v his  ca r  t ~ w r  to  t h e  left-hailtl side of t h e  
lwltl, Y O  tha t  lic might  110t c ~ e u  d r i w  near ller, but a s  he  ; ~ p p r o a c l ~ c d  
4, .sutlde~lly. ~ i t l l o u t  n.:trl~i~ig. (1:lrtetl out ill f r o i ~ t  of liini, : ir~(l thougli 
11c clrove liis car  (*1(':1r out of tlw road, oil tllc, lcft-liai~tl sitlo, to  :~roi t l  
; triking I ~ c r ,  llrl ccjlll11 ~ o t  (lo 30, a1111 that  li(: \\.as in  110 \vise to  l)l:1111t, 
fo r  said accitlcnt." 

Iniinecliat(~ly af tvr  thc i n j u r y  to thc cllild, A\. M. 73rya11 n.r,ilt tu 
v.licre t l i ~  f a t l i c ~  of F lora  P a t r i c k  (501111 I'ntricli) was working, sornc. 
5 111i1es an-ay, it1111 ill tlie l m g u a g e  of J o h n  I ' i~trirli  riotifietl h im "of w1i:lt 
11atl llappe~ictl." A\ i~ t l  "the said ,1. N. 13ry:ul carr ied this  nffiallt (tJolin 
l'lltrick) i l l  h is  auto~!lol)il(, to his  11or11e ant1 tlic'u tiits saitl I i r y a i ~  called 
I h .  S a m s  of-' M : ~ r s l ~ a l l ,  n.110 callctl to w e  Flora L'atriclr a t  about 9 
o'c2loc.k on the S ~ I I I ( .  i ~ i g l i t ;  tha t  011 the f o l l o n i ~ l g  (lily t l ~ c  saitl Flora 
Pa t r ick  was rci~io~.et l  ulltlcr tlir. c l i r c ~ i i o i ~  of 1)r. S:rms, to Missiolr 110s- 
llital, a t  Ashe\-illy? tlir sai(l _1. ,\I. U r y r i ~  11i~\.i11g niatle rlecessary a r r a i ~ g e -  
11ieuts to  tha t  cntl." I t  scerns tha t  the t l r f c ~ ~ t l a r ~ t  -1. ,lI. Bry:lrl did every- 
t l i i r~g xfter thr> i11jui.y to t h c  child tha t  roultl he espectcd of a llurnaue 
Iwi~ig. I n  f a r t ,  ful lx  c*orric.tl out the letter nud spir i t  of the " l ~ i t  a11tl 
YUU" statute,. Code, IDS1 ( l l i c l i i e ) ,  sec 2621(71)  ; 2621(1OR) ; I'ulr. 
1.an.s 1927, v I I : ~ ~ L  14s )  see. 2 0 ( a )  ; sec. 61. ,Y. 7:. I) io . l~utn,  201 X. C., 724. 

lri the  affit1:tvit of ,Jo1111 l 'atrick, s l v o r ~ ~  to  on L l u g m t  10, 1931, l o i ~ g  
af ter  the  judgmeut ill th i s  action was r ~ ~ ~ t l c r c t l  a t  l I : r rc l~  'l'cwr~, 1'330, 
and tried before Scl~ciiclr, J . ,  Job P a t r i c k  alleges tha t  B r y a n  "notified 
this affiant of n.hut l m l  l ~ : ~ p l ~ c ~ ~ c t l . "  B r y : i ~ ~  ~ i ~ i d  it  ~ v a s  not his  faul t  
ir111l t h c  iii~plicntioii  is tha t  lie so told the f ; ~ t l l ( ~ r ,  .To1111 I'atrick. Tlic. 
c ~ ) ~ ~ c l u c t  of 13ryaii war: Iiighlg coinmer~tlahle. 

111 Barb(.,. 1 . .  I?. R., 193 X. C., a t  I). 686, tlle law is  tlius stiitetl: "T11t~ 
~ l c ~ f e r ~ t l a ~ i t ,  not kl ioning n-hetllcr i t  ~ v a s  liable or not,  had  the l iumni~i t-  
to t ake  plai~l t i f f ,  wlio n-as s t ruck hy i t s  engine, t o  a hospital i n  D a n d l e  
ant1 employed D r .  X l l c r  to at tend liiln. I t  was a n  act of i i i e ~ y  which 
I I O  court  slioultl hold i n  ally respect n.as a n  implied ad~nissiori o r  c i r c u ~ n -  
$tancc tending to  admi t  liability. I f  a court should so holtl, i t  ~voulcl 
tcnd to  stop, iirste:id of encourage, one i n j u r i n g  another  f rom g i v i ~ i g  





C. -\. P. Bloorc, \ ~ h o  \\-itl~essecl t11c. ;ic.c.t7pt;r~ice, testified that  lic "\V;I- 
a s k d  to \c.it~ic~ss the s ignature of oil(. Jo111l Pi t t r ick;  t l ~ t  w i d  ; ~ f f i : ~ ~ r t  
saw t h e  said J o l l ~ i  l 'atrick sign his  name to tlic acccl)t:llic.t> of tllc n l ~ c ~ t ~  

m ~ ~ t a i ~ ~ c d  iu  :L k t r r b o ~ ~  copy of a lcttcr :tddres.;etl to  Jollil l 'atrick, l i v r  
S p r i ~ t g s ,  S. ( I . ?  11~1tc11 G lI:iri&li, 1930;  tha t  said ltjttcr :111tl his  acc,cxl~t;ltri,o 
tllrwof \Y:LS ~mcl to the  s:t i ( i  J o l i i ~  Patitick before I IP  signc~tl s:~~rtc. : t l i : ~ ~  
the cwl~y of said l c t t c ~  :t11(1 :icre~)t:i  ti(^ 11creto ntt :icl~rvl is  :L true, (.I , ! r > -  

~f tlw p a l w r - \ v r i t i ~ ~ g  sigllcvl 1)y t l i c w i t l  Jol111 I'atrick. 'L'~I;II  ; I ~ ~ ~ : I I I T  11:t. 
110 intcrcst ill this  rn:~ttcr whatover escdcpt to tcll tllc. rruih." 

111 : L t m s f i ~ o n ~ g  1 . .  f ' c i / t r l , ~ c i ~ ~ r ~ f z ,  181 K. C'., ; ~ t  1). 73;: tlic~ f111Ii1n  it^^ 
01)-crvnt io~~ is lit:~tle : "Tlic la\\- c~~rcou~xgc ' s  n~i t l  look,, \\.it11 f ;~\-c ,~.  O J I  

l i t igants ;~il , justi~tfi  (lifl(~rt~lli~e~-~01111)l'0llisc~s like t h c ~  l)rclsc.llr 1,111. 1 i ; t \ 1 ~  
~ J W I I  lioltl b i i ~ i l i ~ ~ g  f'r1111i t i~rre  ~ v h e i ~ c e  (the, 111c.11rory of : I I : I I I  r i i i ~ ~ ~ ~ t h  11u t  

to the, c w ~ t t r a r ~ . '  I t  is c o l ~ s t a ~ t t l j -  t lo~tc h t \ \ . c c ~ t  l i t igx t~ ts  to th(3i1' c.rc.11it 
: I I I ( ~  g11o(1 ju11g11io11t. T I I ( ~  fi~it,st c ~ s h i I ) i t i o ~ ~  of :L ~ I I I ~ ~ O I I S  s c ~ t t l ( w t ~ ~ ~ t  1, ;I. 

I I I : I ( I I .  ~ v l i o t ~  t 1 1 m ~  I V X  ;I strife, 1 1 ~ ~ t ~ w ~ i l  t11c> l i ( ~ i l s i i i i ~ ~ ~  i ~ t '  . i b r : ~ ~ ) ~ ' >  (.:1rt11, 

; i t ~ i l  Lot's v:~ttlc.. 7'11~ 1):~triurcli  . l l ) ra~l l  saicl: 'For  I\.(, l ~ i .  11rc.rl11~i.11' 
G ~ I I . ,  chap.  13, p a r t  r c w e  8.'' 2 ' i . s ~  7.. Ilic.l,,s. 191 S. C., 609. E(/!,li.s!,,,i r .  

( ' / ' 1 6 ) t l p ,  143 s. E. (I7:1.), a t  1). 689. 
Tlie court  hclo\v (1):irt of finili~igs of favt !)) f i l~t ls :  '"1'11;it the 1ict'c.1111- 

:111ts claim tha t  a c o ~ ~ ~ l ) r o r i i i s e  settlerric~~lt 11x11 11ec11 111atle I J ~  the ~1c.fc.11il- 
an t s  wit11 the  fa ther  of F l o r a  P:rrri(2k ant1 the suit n.:rs s i ~ ~ i ~ ) l q ~  ( . : l ? l .~ i~ ig  
out t h e  cornpromise. but the  fatlier e~~ip l ia t i ca l lg  t1c11ii.h tl1i.q. $ 1 1  i i l ~ , . .  

t he  mothcr." Tlic~ t1efcrttl:tnts rsccptcvl n11t1 awig~lc~ti ( . r r i ~ r  t o  r 1 1 1 ,  : I ~ , I I ; ~ >  
finding of fact .  

Tlie nlotlier of F lora  Pa t r ick  states ill Ii(8r uffitluyit t l ~ t  .lie i i i l i  I I , , ~  

:~uthorizt:  ally suit to be brought. Slic docs i ~ o t  cicv~>- tlint n c o ~ n l ~ ~ - c ) l i i i ~ e  
.wttlemi.ut h a d  brwi agrcctl npoll. Tlic? fathm: Jolili Pa t r ick .  is  t i l t ,  



s u a r t l i u ~ ~  1y ~r:rture of the clliltl. I I c  non.here druies  tha t  t h e  co1111~ro- 
I I I ~ S C  .sottle~ll(>~rt had b t ~ ~ t l  :1greed u p o ~ r .  111 fact.  11~8 conltl 1~:ttl  ant1 writes 
;111 t l  t l t~l ibt~rat t~ly s t : ~ t c ~ l  "I accel)t t l~c, nhoyc. offer ailtl c .o~rt i r~n I)r.  S:t111~' 

;~c.tio~i." 1 1 1  T'tacli, l ) o i ~ ~ c ~ s t i r  Rrlntioiis, 311 c ~ l .  (1930), rh r l ) .  18, 1). 371, 
-w. 30, i t  i* s l i d :  "The f : ~ t l i c ~  11;ts :rt c*o i l l~r~o~l  In\\ a n  nuquestio~recl 
l . igl~t  of cwtot ly :riitl control OT.CT 111s niinor (.lliltlrc'~l :IS :~gnirlst tlic' 
i t~otll , '~.,  : i ~ ~ t l  still  nlorcx c1c:rrly :IS a g a i ~ ~ s t  :ruy tlrirtl l)clrso~~." 

111 n t :~ t tew of this l t i~ td ,  the f i ~ r t l i ~ r ~ s  of fact  I)>- tllc. cdourt l)czlo\\ :rrcL 
11ot su1,ject to  rc>vicw. ( M I  :tljpe;il if t11c.y : IW wpportct l  11y 1 1 1 1 , ~  ~ ~ 1 1 1 1 ) ~ t c ~ l r  t 

e ~ i d c n c e .  Al l l  thtl f i ~ l ( l i ~ ~ g s  of t11r ( + e ) ~ r t  I w l o \ ~  :rrc~ 1101 s~11~10r tc~c l  IIJ. t h ( ~  
1.1~wrt1. l'lii:: c~scc~l)ticnl ir~ltl n s s i g ~ n n o ~ ~ t  of clrror olr tlrr l )ar t  of tht, 
~ l c ~ f c ~ ~ c l n ~ i t x .  gats to tlrv \.thry 1iw1.t of tlrv ~ o i ~ t ~ o ~ t ~ s y .  :111(1 \ \ . ( I  t l ~ i ~ l k  \\.ell 
t:ll<t~ll. 

.\i1ot111>1- m;~tt>ri:ll  111:lttcr is t~111iwly left out of' t11t. fi11e1111gs of ft1c.t 11). 
t l ~ c  cc~iirt ht,lo\r. 13ry:111 nllt~gc~s tha t  11(, \vils guilt>- of 1 1 0  ~lc.gligclwc!, autl 
011 t h e  ent i re  record i t  is not clrniccl, a n d  i t  is s c t  u p  ljy B r y a n  a s  a 
clt~f(~li?;c, t h a t  F l o r a  P a t r i c k  was  gui l ty  of contr ibutory ncgligcncc, m d  
t1li.s is not tlcnicvl. T h i s  mat te r  slloultl 11:1r-c. Iwcn f111ly 'n\-cstigatrd by 
lllc c ~ ~ l i r t  lwlon. :rut1 f i l~t l i~rgs of fact  on th i s  :lspcct. 

111 ~ 1 0 ~ / ! / ( 0 ~ ( 1  1 , .  I?. I:.. 194 X. C., irt p. 259-260, it  is  s t a t ( ~ 1 :  "ILL the  
, . 

~ r t ' . s t  ilt (4ax"  t11r boy \\.as 9 years  of aptJ. I he question of cdo~itrihutory 
1lcy1igoi1c.t~ is o ~ w  f o r  thc j n p .  Wli i l r  a c.hiltl of tcirtlcr ylwrs is not lleltl 
to t l lc .  .s:1111c t l t ) g ~ ~ ~ ~  of  c.;lre as o~tcj of Irl;rtliw 7t~1r .s  ill :r\.oitlilrg a11 illjury 
a ~ * i s i n g  fro111 t l ~ t ,  ~ ~ ( y l i p m t  atnt of a i ~ o t h ( ~ r ,  i t  is ortliliarily :L q ~ i t ~ s t i o n  of 
firct f o r  tlrc ju ry  to d o t e r l ~ ~ i i ~ e ,  i n  all : \ c t i o ~ ~  to rcco\-ctr t1:rtnagcs tl~crcfol.? 
~ \ - l ~ e t h c r  uiltlcr thc circmnsta~ices,  n11ti co i~s idcr i~rg  his  ; ~ g c  H I I ~  capacity, 
1111 s l~oul t l  II:IY(> :~roitlctl tlltx i ~ l j u r y  cotnj)lniuc~tl of 1,y tlic csercise of 
oi~clinary c:lrc.. PI.!/ I * .  lT f i l i r ' ics  Po.. ISR S. ('., 281.'' I:r.riwil I , .  IZ. R.. 
I!).? s. v., a t  11. 701. 

'L11ci c*ourt l)c>lo\v ill i ts  j ~ i d g ~ n c ~ ~ t  ~ r g s  : "That  f : ~ r t s  licwssary f o r  u 
fa i r ,  jllst :111tl 1cp:tl t l e t t , r ~ n i ~ ~ a t i o ~ i  of the rigllts of t1i8~ iufanrt, F lora  
1'alric.k. \rc.rt3 \vitlil~clcl to sucll vsteut as to :rn~ouilt t c ~  :ill i~iipositioll  
111,011 tllc. c o ~ ~ r t .  ~r-llosc' jutlgr~lc>nt c ~ i t c ~ ~ t l  n i ~ t l c l  sucdl~ cwnditions an(l 
c * i r e u ~ ~ i s t : ~ ~ ~ c c . s  o n g l ~ t ,  tlicrcforc. to bc set asidc m ~ d  ~ n c a t c d  : L I I ~  the  \\llol(~ 
l ) i w ~ w l i ~ l g s  sliould Iw vac:~t('(l a11(1 :11111ullcd as  11ei11g r o ~ t r a r y  to tho 
crourrc a ~ r t l  1)rac.tic.e of tlic c*o~irt.  It is ~ ~ o t v ,  tlic,refore, co~~s idcrc t l ,  or- 
elcrctl :r~id :~tljutlgcd : I I ~  dwrccd  by tlw court that  the  jut lg~l irnt  signccl 
1,- his IIIonor, J l ic l~trcl  S c l ~ c ~ i c k ,  011 I d  Marcht  1930, i l l  a causc entitlctl 
'Flora I'atrick, her lrcst f r i c i~ t l ,  ,I. J V c s t o ~ ~  3livl1:tl, r .  .I. M. Gry:rlr 
:c 1x1 I h s o n ,  , \ ~ i d ~ r s 0 1 1  :11lc1 Trobnugll C o r n p n ~ ~ y , '  and  a p y e n r i ~ r g  of recortl 
i l l  t l ~ c  offiw of the  clerk of tlle Supcrior  Court  of B~nrcornbc C o u ~ l t y  
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in judgment docket Xo. 70, a t  page 107, be a i d  the same is hereby 
set aside and vacated and declared to be of no valiclity, force or eflect, 
, ~ n d  the elitire proceeding leadii~g up to said ju(lgn~cwt i q  Iwrrby cle- 
da red  invalid and absolutely void." 

Practically all of the $1,019.91, except $255.00 paid to Joh11 Patrwl;, 
the father ant1 natural  guardiail of the child, was hospital and doctors' 
bills. I n  setting aside the juclgment the court below niade no provision 
for an accounting for these payments if W. T. Davis, tlie new ilext of 
friend of Flora Patrick appointecl in SIadison County, should reco\t2r 
in a new action for these same nectlssary hospital and doctors' bills. 
Bunch u. Lumber  C'o., 174 K. C., 8. 

I n  Cole v. TTTaync~, 197 K. C., at  p. 698-9, we find: "It is well settled 
111 this jurisdiction that in an  action for injuries, if the plaintiff 'br 
elltitled to rccol er a t  all, he is entitled to recover as damages one com- 
pensation-in a lump sum-for all injuries, past and prospective, i ~ i  
coilsequence of the dcfei~dant's wrongful a i d  negligelit acts. Thefe are 
uirtlc~rstood to enlbrace indemnity for nctual r~ursitlg ant1 nledical 1,s- 

lmmes and loss of time, or 105s from inability to perform orc1in;ir~- 
labor, or c ~ ~ p a c i t y ,  to earn money,' etc. IkZforcl v. Lumber  Co., 18:) 
S. (I., a t  p. 616 ; Sh ipp 1 . .  Sfuge I ~ I I P ~ ,  192 S. C., 475. 'rhc n ~ o n c , ~  
r t ~ o ~ e r e d  by dcfcndant guardian in the damage suit, vhich it is allegetl 
was a material and  substantial consideratioil of the jutlgnient, was for 
I1c1cessary expenses of the tlcfm~daiit. To allon. the tlefentlant infant to 
recover u p o ~ ~  this theory and th(w tleily the plaintiff it1 the  preselit 
action the right to recoyer on the same theory of necessary espenses, 
would be blowing hot ant1 cold in the same breath." The above was an 
action by the trustecs of a hospital against :I minor and hi> guarcliati, 
i t  is alleged that the hospital gave the infant medical attention, necrBi- 
-ary to save his life nut1 usefulness after his injury ill nu accident, an(: 
that tlie gua rd ia l~  of the infant had recoverrcl judgriieilt for the negli- 
g c ~ t  injury, ant1 that hospital and medical attention was a substantial 
part of the coii~icl(mtioi~ of the judgment recovered by the guardian of 
the infant. 

The  principle is  well settled in this S ta te  and 11 c adhere to what i z  

said in  iUoore v. Gidney,  - ldmr . ,  7 3  S. C., at 11. -10-1 : "But it is d e ~ ~ i c d  
that the counsel of the plaintiff acted as the defendant's counsel, farther 
than in drawing u p  her answer; and we are safisfied tha t  n o  imprope,  
rnfluence was intended. Yet the law does not tolerate that  the saiilc> 
counsel may appear on both sides of an adversary proereding, ell 
colorably; and in general, will not permit a judgnlent or decree so 
affected to stand, if made the suhjec't of ~xception in d u e  f i m e  l )?j  f h c  
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case f o r  defendants before Sclic~ick, J. We c : ~ m o t  w s t a i n  tlw fi11i111lg 
of t h e  court helo\\- a s  t h e  record does not just i fy it ,  1 i ~ .  . "That  f : i c ~ -  

l ~ c e s s a r y  f o r  a falr ,  just a d  legal determination of t h e  riglit. uf t11< 
infant ,  F l o r a  Patr ick,  wcrc withhcld to such extelit as  to  ,~ inount  to  :in 
~ m p o s i t i o n  upon t h e  court." I f  the judgnient before Schc~lck,  J.. \ \ a >  
~ r r e g u l a r  arid contrary to  t h e  c o u r w    HI^ psaclice of thc i a o u ~ t .  I T  M :i' 

rncrely a n  e r ror  of jut ig~rie~l t  011 the  part of the : ~ t t o r n e .  
E r r o r  and  remanded. 

-1mais and CONR'OIX, J.J. ,  Concur on the ground t l ~ t  tlir r lght-  of 
rhc- 1~laintif-f u n d ~ r  l ~ c r  n ~ o t i o n  a r c   rot finally tleterminetl 117 the ( ' o w t ' \  
op in io l~ .  

(Filed 8 January, 1932.) 

1 .  Principal and Surety 13 b--Provision in bond for public construction 
that action tlicrron should be brought within reasonable time ia 
\ alid. 

While the provisions of C. S., 2445, requiring a bond to be executed by 
a contractor for work on public buildings for the benefit of laborers and 
materialmen, are as  binding a s  if written into the bond, and the express 
requirements of the statute may not be varied, the statute does not forbid 
on agreement to be written into the bond requiring that  any action thereon 
be brought within a reasonable time, and in this case H e l d :  i t  appearinq 
from the complaint that the bond stipulated that any action thereon must 
be brought within twelve months from the date the last installment 
was due the contractor and that  the action was not begun within the 
time prescribed, the demurrer of the surety on the contractor's bond 
should have been sustained. 

2. Same-Materialmcn a1.c bound by valid condition in bond that action4 
thereon be brought within a reasonable, stated time. 

The laborers and materialmen for a public school building take tlicbir 
rights under the contractor's indemnity bond as  i t  is written, and are 
bound by a valid provision therein that  any action thereon shonld bti 
brought within a stated, reasonable time. 

.IFPEAL by clefendant f rom Hclrl~lood, Special Jud,qe, a t  J u l y  'Term. 
1931, of D a v ~ ~ s o x .  

C ' i d  action to recorer f o r  mater ials  furliished by plaintiff g l l t l  nwtl 
t ~ y  the contractor i n  t h e  installation of p l n ~ n b i n g  and  heat ing >1*t1.111+ 

ill two puhlic school hnil(1ings. 



I S  THE SUPREME: COURT. 

The record s h o w  : 
1. That  on 24 ,\pril, 192h,  tllc S:~lisbury I 'lur~~bing a~rtl Heating C o n -  

I)nliy, vontractor, cntcred illto :t contract nit11 the city of Lcxingto~l, 
rlirougl~ its sv110o1 ew~~~nl is~io i lers ,  to install licating systcms ill t n o  
lmblic. v l loo l~ ,  6til)nlxtilig "to f u r t ~ i > l ~  all labor anel 1n:tterials and do  
,111 vurli" iic~c*c~~wry, etc., a i d  oil 26 ,\pril, IOdS, for a raluable coiiritlera- 
tioil, the school eonin~iss io~~crs  of T,csii~gton took from tlie coiltractor. 
' 1 %  principal, and tlic Satioiinl Surety C'OIIII):III~, as s u ~ ~ t y ,  a b o d  ill 
the suiu of $4,475 for the fai thful  l)erfor~n;i~lce of said contract; m d  
fur ther :  .'This bond is subject to the p ro~ i s ions  of C. S., 244; and 
.~nici~dmc~lrts thereto. l't.ou/tlcd, 11oz rom~ ,  that  no suit, action or pro- 
cwding by reason of ally default nliatc.rer s11;111 be brought on this bond 
aftcr t v c l ~ e  mout l~s  froill thc cl;lt(> 011 vl1i~11 tllr fiual payment under 
the contract falls due." 

2 .  That  final l ) ; ~ y l ~ ( ~ l ~ t  u l~dcr  the coi~tract fell tlue 011 1 6  Novcinber. 
192s. 

3. That  ,iunin~ons I\ as issued ill this action 3 J u l , ~ ,  1C30. 
L3elliurrc,r i~ltcrpost d on the ground that  the complaiilt tloc~, not st:ltt8 

fact. wf f i c~ ic~~~t  to corlstitute a causc of action, ill that  it  a p p e n r ~  011 

the face of tl~ts ron~pl :~in t  that suit n as not institutcd on said bond until 
after twelr e lnoi1t11.s from the date on nhich  the filial ~~a?ri lcwt under the 
rontract fell duc.. 

From a judglilent OT erruling the clcwurrer on the ground "that sil~czr 
C. S., 2.243 provides that  every bond given thereuride* 'sliall be C O I L -  

( ~ I L I S ~ T  f l y  ~ ) ~ C S U I I I E ( I  to I i a ~ c  been giren in accorclance therenitli, whether 
sut.11 boiitl 1)e so d r a n n  as to coilform to tlic statutes or riot, and this 
statute s l d l  be coiiclusirely presunied to have been written into every 
bond so gireii,' and aince the  statute does riot authorize any contractual 
l imitat io~l ill such bond, and particularly since the plauntiff was riot a 
party to the said bond and did not agree to the limitation of one year 
tl~erchiri contained, the prorisiol~ ill the bo11cI undertaking to lirnit tlic 
time for the iiistitutiou of suits thcrc>oi~ to one year is contrary to the 
striel statute aud void," the tlc.fcntl:r~~t al)l)cals. as-igning error. 

STACY, C. J .  Tlle pro\ isioiis of C. S., 2445 are pre5umod to have been 
vri t ten into thc. boiltl i11 suit, and ally stipulatioii incorporated thercin 
a t  variance v i t h  the terms of the  statute would bc void. Ingold a. 
flickory, 178 S. C., 614, 101 S. E., 525. But  there it; ~ m t h i u g  in the 
s t a t u t ~  wliicli prohibits tlie parties from agreeing u p o l ~  a reasonable 
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A municil)al ordinance \vhich malies it ;I misdemeanor for any lewtl 
\\oman, regardless of her purposv, to appcar upon the public strcets of the 
t.ity, or in  any gulllic bnildings, storc', shop, or any other place of business, 
imposing a puuishmcnt for its violation. is an un la \~fu l  use of the police 
l)o\vc~r a ~ i d  a c l i s e r i ~ ~ ~ i ~ ~ t ~ t i o i ~  ~ v l ~ i c h  i.5 ~ i n r c a s o ~ ~ a b l ( ~  i11 r n n t r a w n t i o ~ ~  I I ~  

c.o~iln~oil right, and \\-ill be held inr:~lid. 

. ~ P P F ; A L  by ~ ( ~ ' ~ I I I I ~ I I I S  fro111 I L a ~ d i y j .  <I.. at  A l ~ ~ g u s t  'UCTIII. lc+:;l, of 
( '11>:1211~b;IS.  

( ' ~ ~ i i ~ i i ~ ~ : i l  p r o s u o u t i o ~ ~  trictl up011 $1 ~ \ . a r r a ~ ~ t  r l ~ a r g i ~ ~ g  t11e ~ I ~ " ~ I I I ~ X I I ~ *  
\vith violating rllr p ro~is io l l s  of tllc? follon-i11g o~.di~l : l l l (~( '  of tllo t o ~ ~ l l  of 
J r ~ l r ~ ) l ~ y  : 

"I. That t h e  prc3c.euce of ally le\vtl n.oillall u l )o~i  the pullliv ctrcac2r .. 
or witliin ally l ~ u l ~ l i c  l)uilding, s t o r ~ ,  shop or  :LILY ot11er 111ace I.IY ~ I : I ( Y , Y  
of I)usii~ess \vitllill the coqmra tc  l imits  of t h e  to\\m of ,\.lurph:- i .  licrc'l~y 
,icc.larctl to be a public. 11uiaa11cc.; a i ~ t l  :11iy le\vtl \ Y O I I ~ : I I I  \vho s l ~ n l l  I I ( ,  
t ' o u ~ ~ t l  lo i t c r i lg  n11o11 the public strccts, or who s l d l  br. foulit1 loitering 
:it or  ~ v i t l i i ~ i  a n y  11ubliv l ~ u i l ( l i ~ ~ g ,  stores, S ~ I O I ) ,  o r  :111y ot11c~r 111:1c(~ or 
l)l;i(.(>h of businc~ss \\.ithill t l ~ ( '  ( .orl~or;~tc> l imits  of the to\v11 of l Iu rp11y:  
or who s11:1ll he foulrcl i l l  ~ ~ I I I ~ I ; ~ I I ~  wit11 ally 111ale pcLrson, wl~ct l ler  011 

foot or i l l  :III : ~ u t o i ~ ~ o l ~ i l ~ ,  \,cl~iclr' o r  other coil\.cLy:lllces u p 1 1  tllc. strccsrs, 
o r  ill o r  a t  :111y 1~111lic hniltlilrg, stor(', shop or  ally othcr p1nc.e o r  pl:~cc\ 
of business ~yit11i11 tll(1 (wr1)o1.:atc l i~ r~ i t : :  of t h ~  tow11 of AInrplly, sh;111 11c 
gui l ty  of a ~uist le~ncal lor .  

((2. .11i(l a ~ i j ~  m ~ l e  persol1 1v11o s11:dI kw fouud i11 coin1)airy \\.it11 : I I I > -  

lc\vcl wom:li1 a t  ally of the l ) l :~ccs enuincratctl i n  s w t i o ~ ~  I llcreof shall 
he p i l t y  of a m i s c l e ~ n e a ~ ~ o r .  

"3. lZl~y porsoil r iolat ing m y  of t h e  prol-isions of this c-~rtlin;~l~c.r. s i ~ i ~ l l ,  
upon conviction, pay a fine of $50.00." 



lIur1)11y: that cluriilg thc month of _\pril,  1931, tlicy \;ere seen u p o ~ ~  
t i ~ r  pul)lic strwt.: of the town of Murphy;  that  t l l v  e ~ ~ t c i e d  sorne of thr  

ST.\( 1, ( ' .  ,I. 1 5  a 1nurlic.il)al o r ( l i i~ : r~~c~ ,  lal id 1rliic.11 I I ~ W S  it UII~:IIY- 
ful for ally lr\\ 11 I\ 0111:111, regnrdles~ of her purpose, to :111ppar upon tllt~ 
pul~lic qtrrcti, or ill iriry public 1)uilding. storr, ~1101). or othrr placi, of 
i)usi~r(+s, u i t h i ~ ~  t 1 1 ~  tnu11 of M I I ~ I ~ I ~ !  TVe tliil~k not 

'rllc o r t l i ~ ~ n ~ ~ c c ~  is u ~ ~ t l u l y  rrstric.ti\ e of tlic rights a1111 liberties of tlic 
t l c f ~ ~ ~ i t l a n t ~ .  S. 1 , .  TTrel)bcr., 107 K. C., 062, 112 S. E., 59S. IIowel er iriucl~ 
t11c.y may Il:l\-c ofl'e11drc1 agaiilst the dccc~~~r i e s  of wciety. or run  counter 
to the l ~ r o ~ a i l i n g  code of ruoruls, or rt~uclcwcl t hcmic l~c~s  non y u l u  
, ) , ' ~ . \ o t i ( v  to the conirtrunity, still they hunirn~ being,  citizelrs of :I 

firrat Cominonnealtli, and entitled to tlic equal protection of tlic la~rq .  
To t l c ~ ~ y  to anyone, not Ianfully inl l)r isond,  tlic riglit to travcl tlw 

I~ighv ayq. to buy goods, to cat bread, to nttcnd Divine Worsliip, and the 
lilw, siinply lmause  he or she li:rppei~s, for the time being, to belong to 
a11 unfortunate class, is  ail unnnrrantetl use of the po ice pomcr. 1 0  
1:. C'. L.. 94.3. Such an  attcinpt at tlisc~irninntion is unreasonable n111l 
111 ro~itra'r.ention of cnrnnron right. Alli(lil:cn I - .  Cifly Council, 51  Tcs.. 
298, 35 -\m. Ecp., 629. 

Furtlicrmore, the class i~ltentlcd to be outlaved by t l ~ e  ortlinancc is 
~ ~ o t  altogetlier tlcfiiiitc a ~ r l  c e r t a i ~ ~ .  Tt is s o m c ~ ~ h a t  clasticdly described. 
Snocr? 1 % .  Tl'ifthcr, 31 S. C., :i46. 

We nced not pausc to debate whether the clause against "loiterilrg" 
might be upheld. as the conrictiori is based on the general provisions of 
thc ordiuancc. I ' coplcs  v. B c r g c n ,  169 N. Ir. S., 319. 

The  notion of ciefendnnts for judgment as in case of n o ~ ~ s u i t  nil1 l ~ c  
.ustainetl a.i p r o d e d  by C. S., 4623. 

R r ~ e r - e d .  



1.  Ilanks a n d  U i ~ d i i n g  H ii--O\\-n('r of ~ t ~ ~ l i  i n  iilsolvcmt bank is  sub- 
.iect to  ktatutorj- liabilitj-, and books of bank prilna facic establish 
owncrsllip. 

The books of a buulr establish, prima facie, who are stoclillolders thcrc- 
in, and those whose nalnes appear thereon as  stocliholtlers are ordinarily 
liable, u~)orl the ba111i's becoming ii~.solveilt, for the statutory l i ab i l i t~  
inlposecl ul)on t11cu1, C. S., 219(a) ,  n i~d  i t  is ouly \vhcn a person \\hose 
name apllchars on the l~oolis as  a s t o ~ l i h o l d ~ r  can s h o \ ~  tliat he \\as not iu 
fact the o\vner of the stocli tliat he call escape t l ~ e  ;~sscssmtwt o11 his stocli 
mnde according to law. 

2. Same-l'rocedurc. for  tmforcc.nlcnt of statutory liability on htock in 
insolvent bank is go\  c r n c ~ I  by stat~atc*. 

The procedure fur the c.nforcement of the statutory liability of stock- 
holders in ail iilsolvcl~t btl~ili is prorided by slntute, C. s., 218(c), subsec. 
13, and wl~ere an alqjcal to the Superior Court is talien from ail assess- 
ment m:~cle accortlii~i. lo  the statutory l)rorisions, orclharily tlir, oi11y is- 
sues of fact \vllicl~ ili:ry bcx r;liscvl in the S u ~ c r i o r  Court are Jvhether the 
ul~l~cllunt was in fact n stockholder, and if so, the ~ i u n ~ b e r  of s h n r c ~  
o w ~ e d  by him. 

3. Same-Appt~~l to  Sulwrior (~'ourt fro111 assrssnlrnt of bank stock iz 
propcrl>- c l i s i ~ ~ i ~ s t ~ l  wlicre issue of fact of owncr:jl~ip is  not raised. 

\\.lic~,e up1111 al) l ral  t o  the Superior Court from all assessment nlaclt5 
accortlil~g to la\v I I I I  stocli ill ;LII i~lzc~lvci~t l~anli, the u~)pellants alleged that 
the stoclc \vns sold to t11t.m 11y t \ \o  directors of the bank, I U : I ~ C  l ~ i ~ r t i ~ s  
to the ;[?tion by ortlcr of court, and thnt they \\'ere induced to buy t l ~ c  
stoclc upo~i false ant1 fraudulent rel)rcse~itatiol~s made by the directors as  
to the iii~uncial cuutlitioi~ of the l~anlli, mtl  pray that the sale of the stocli 
be rrseil~ded for the nllcgctl fraud and that the sellers be assrsscd for 
the statutory lial~ility, H e l d :  judgnit~nt vacating the order 111nliing the 
directors, the sellers of the stock, partit%, and dismissing the appeal of the 
owIiers of tllc stoc.li is not cLrror, it appearing that the stocli liad brc.11 
owned by the a ~ ~ ~ ~ e l l a n t s  for more tl~ari a year and that they had re- 
ceived the dividends thereon, and no question of fact as  to the ownership 
of the stock a t  the date of the assrssmrllt being raised by the pleadings. 
The remedy of the appellants for th r  nllegctl fraud being by indrpendent 
action against the directors. 

APPLAL by clcfelidants, Allcsander  MeLearl aiitl Margare t  Grace Mv 
Lean,  f r o m  Sfack,  J., a t  July  Term,  1931, of BUACOJIRE. ,\ffirmetl. 

T h e  Central  Ba11k autl T r u s t  C o m p a ~ i y  is  a corporation, organizctl. 

and  prior  t o  19 Norenihc~r, 1030. engaged i n  the b a l ~ k i ~ r g  b u s i n ~ s s  ill 

the r i t y  of a \s l ic~i l lc ,  u ~ ~ d e r  a ~ l d  pursuant  to tllr l a n s  of this  Statc .  



7 S IN THE SUPREXE COURT. [202  

011 19 Kol-cri~bcr, 1930, t h e  Corporat ion Comluissiou of K o r t h  Cnro- 
liiia took posscssiol~ of t h e  business nucl property of the said B a n k  ailtl 
r ,  Lrust Cornpal~y,  bw:~usc it  had  hwomc nntl was on said clay i m o l w ~ ~ t .  
C. S., 2 l ~ y h ) .  -1ftc.r t a l i i ~ ~ g  possossio~l of the  busiilcss allcl p ropr r tg  of 
the said i l ~ s o l v e l ~ t  ballking corporation, thc  C o r p o r ~ ~ t i o n  Ccmmiss io~l  pro- 
tw.decl to  l iquidate  i ts  assets f o r  distributioil  among i ts  creditors ailtl 
clcpositors, as  provided by statutcL, U. S., 21S(o) .  011 1 4  February,  1931, 
under  t h e  pro\,isioi~s of subscct io~i  1 3  of C. S., 21S(c)  a n  asscsemwt 
\\.:IS lcvied by tlie ('orporntioil Co~i i r i l i s s io~~ u l ) o l ~  the  atockliolders of 
tlic C e n t r d  Uallk alld T r u s t  C'onipaliy a ~ i t l  on 16 February ,  1931, a 
cdtxrtific(l copy of said :~cscssl l~cl~t  was filrd ill tlie ufice cf tlle clerk of 
t l ~ c  Supcr ior  Cour t  of B u ~ l r o i l ~ b e  C o u ~ ~ t y .  ,1lilong the  ~ ) O ~ P O I I S  :~ss (~ssc~i  
nu s tocl ibol t l r :~~~ of the Central  13adi  a d  T r u s t  Cor t~pany  1,- the  Car- 
I ) o r : " i o ~ ~  Coii~n~issiol i  a re  A\lchxa~~tler Irlrl,rall a l ~ t l  31:rrg:rret Grace  Mr.- 
I,C:III. Thr: su111 of $15,000 \\.as asscsscd against thcrii a s  owners of 130 
~11:1ros of tlie rapi tnl  stock of wit1 I 3 m k  ant1 T r u s t  C'oiiip:ri~y of t h e  p a r  
\-:due of $100 per  sliarc. 

011 25 Eebruarx ,  1931, tile said Alles:~i~tlc.r M c L c n i ~  :~n t l  &Iargarc,t 
C;r;~c.c> SIcI ,eal~ gave  11otic.e of tl~clir :~pp(~:11 f rom said : ~ s s ~ s s ~ ~ i c u t  to tlic 
Superior  ( 'ourt of 13ui1coit1lte Couuty. Af te r  said n l~ l )ea l  h a d  b ~ i i  
tloc~kotcd ill said court,  i t  \\.:IS 11lacc.d o t ~  the civil issue docket f o r  t r i :~ l .  
0 1 1  ~ l ~ o t i o l ~  of the : ~ p l w l l a ~ ~ t s ,  i t  was ortlcrc~l 1,- tlicl roiirt  tha t  J. ,\. 
Sinclair  a ~ i t l  C a ~ ~ i c  S. 13ro~v11 be ina(le pnrtios to  t l ~ c ~  c2;~uscL, and  that  
slnilnlons 1)c isauctl thcrciil f o r  tha t  1)urpose. S u n i i ~ ~ o i ~  was t l i e r e u p o ~ ~  
iswrvl a11c1 duly servcltl 011 the  said J .  .I. S i~ l i* l :~ i r  m t l  Catlie S. Rron.11. 

Tlicrenftcr, the appellalits, Alexander llc1,ean all(l Margare t  Gracc  
X~+I ,ca l l ,  filed i n  tllc cause :I wrificcl l~leatliug, tlcscrihctl a s  tlicir ailmc,r 
;lnd cross-bill. 

It : r p l ) c : w s f r o ~ ~ ~  s:~icl pleatlillg that  on 24 S c p t c i n h r ,  1928, J .  -1. 
Sincl :~ir  soltl to  t h e  alyt~l1:111tr 90 shares  of t h e  capi tal  stock of tllc. 
( I r l ~ t r a l  Dalrlr a ~ i d  T r u s t  (loriip:ury, of the  p a r  v:llue of $100 per  sharc~. 
Alplwllants pa id  to  tllc snit1 Siliclair f o r  s:iitl s11:lres of stock $275 p r  
I ~ a r c .  O n  84 October, 19i'S, a certificate f o r  90 s1i:rrcs of i ts  capi tal  
stock v a s  issueti to  thc~  saicl ,llcx:mdcr M c I m i t  :nld Margare t  Grnccs 
IlcT,c:t~~ by tlic, Clcl~tral 13at1k ailtl T r u s t  C O ~ ~ : I I I ~ .  Tl lc  ijllares of stock 
1 . ~ 1 ) r ( ~ w ~ t f i ' l  1)y this  c+crtific*atc, are tlic idelltical sllares sold to thc  31)- 

l)c~llni~ts by  J. A \ .  Sinelair .  
It f u r t h e r  al)pcars  f r o m  said ple:~(l i~lg t l i i~ t  011 2 8  Ft-ibruary, 1939. 

Cailie S. Bro\vii sold to tlic :ippellnnts 60 sh :~rcs  of the capi tal  stock of 
the ('cwtral Ba111r micl T r u s t  C'oinpaiiy, of t h e  p a r  value of $100 per 
$hart. ,\ppcllants p i d  to the  said 13ronn for  saicl share: of stock $275 
per s l i u c .  011 2S F r b r u a r y ,  1929, certificates fo r  60 sllnres of i ts  capital 
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N. C., 202, 1.18 S. E., 174; Da&n v. Coward, 197 S. C., 33, 147 S. B.) 
671. The  books of the corporation sl~olv, prima facie, a t  least, who arc. 
its stockholders, a i d  \vho are liable to assessment i n  accordance wit11 
statutory provisions. 

The  procedure for the ellforcemerit of the statutory liability of a 
stockliolcler of a hulking corporation, orgaiiized under the laws of this 
State, upoll the irisolvtmcy of such corporation, is  also statutory. (\. S., 
218(c), subsection 13. 

I t  is prorided by the st:rtute that  after the expiration of thir ty cla~c. 
from the date of the notice that  the State Cornniissioner of Banks, 
(formerly the  Corporatioi~ Commission) has  taken possession of the 
busiuess ant1 property of a b:lnking corporatioil, because of its insolvency, 
the C o r t ~ r ~ ~ i s s i o ~ ~ e r  of U:mks may levy an  assessmei~t equal to the stock 
liability of each stockholcler of the corporation, and shall file a copy 
of such levy in the office of the clerk of the Superior Court of the c o u ~ l t ~  
in which the corporation has its office or principal place of business. 
'I'lic provision of tlic statute that  the assess~uent w11c11 levied and filed 
as p r o ~ i d e d  tllerein shall have the force and effect of a judgrlimt of tlie 
Superior Court, ~ v b i c l ~  limy be enforced by execution, 1 ~ s  beer1 upheld 
hy this Court. C'ovp.  C'om. c. ,llzlrph?/, 197 3. C., 42, 147 S. g., 667. 
The statute further pro~ides ,  however, that any per so^^ wl~o shall he 
:issesscd as a stockl~older of an  insolvent banking corpor:~tior~, 1~1:iy 
al) l)wl froin such as~cssnlent to tlic Superior Court;  t l ~ c  issue or issuc~. 
raised by such appeal shall he determined as in other actions in the 
Superior Court. 

The  only issues of fact which may be raised by such a1)pe:il :11it1 
cleterniilled in the Superior Court, orcliilarily, a r e :  

(1 ) Was the appellant a stoclil~older of the ii~solveilt banlriiig c.01.- 

p r a t i o n  at t l i ~  date of liis assessinelit ? 
( 2 )  I f  so, 11o\v nialiy sliares of the c:tl)ital stock of said corpor:ttic~l~ 

did aplx!llant o~vn  at said date Z 
't'lie ansvers of the jury to these issues \\.ill bc sufficiel~t, ordii~aril,v. 

to support a jutlgmcut of the Supcrior Court, ( l i s p o ~ i ~ ~ g  of the al)p(:al. 
Ollly in rurs cases, if L I I I ~ ,  C : I ~  r ~ ~ a t t e r s  I I O ~  involved in tl~c'se or s i r t~ i l ;~r  
issues, be iiijectetl illto thc tr ial  in the Superior Court of ail appeal from 
311 assessment ~ilncle as  pro^-itletl by statutc to ellforce the iiitlivitl~url 
liability of a stockholtler of ail iii.wlvc.iit bnnliillg corporation. 
In tlie i ~ l s t a ~ ~ t  c:ise there \vas no error jn the judgment vacnti~ig u ~ d  

scttiilg aside the ortlcr made in the cause that J. -1. Siriclair and Canie 
S. I3rown bc nlatle l~ar t ies  to  this p n ( ~ c e d i ~ ~ g .  Xeither J. A. Sillelair 
ilor Canie N. Bronn  ul)on the facts ~1>pt~i1rillg from defentlants' plead- 
ing are pmprr  pnrtios to  the proc.~eding. I f  the defendants hare  :\ 



1 .  Sa1c.s I Is-\There conclitiorlnl sale cSontr*act has not l ~ e ~ n  registered 
a subsrqucnt purchaser acquires title ~ I T C  from its l im. 

Where, in a n  action acninst :I hotel corpor:ltion to reccvrr the balance 
due on :I refrigerating plant or to recover possession thereof, the evidence 
diuclo-e'i that the plant v a s  sold to the hotel corporation's lcssee under 
$1 titIe-retnininq contract, and that the hotel corporation had ~urchased  
it from its leisee, cirine a crrtnin nunihcr of slinrcs of its capital stock 
ni paynicnt, and thnt a t  tlie time nf the purchase by the hotel cnr~!oration 
from i t \  Iv\\cc tlie condition:~l snks  contract lint1 not been rcqiste~ed. 
C. S., X W .  IIcld:  no notice lio\wrer full and formal call rupply notice by 
leristration, and widence of linowledge of the hotel corporation that  the 
full ~ ~ n r c ~ l i a w  plice had not becm paid iq immaterial, mld t l c  hotel corpora- 
rion a c q n i r ~ d  the title to the property by its purchase from its lessee 
frer from tlie lion of the conditional saleq contract, and its motion as  of 
nonsuit sho~iltl have been allon-ed. 



2. Laborers' a n d  Matcriallnen's Liens C b--Notice t o  owner before pa)- 
ment  by him is  ~lerc,ssary to  claim of lien for  mater ial  furnished 
contractor. 

Where the lessee of a hotel corporation purchases a refrigerating plant 
and installs i t  in the hotcl building, and sells i t  to the hotel corporation. 
the lessee's vendor may not claim a lieu against the hotel buildinq for 
the balance of the purclrase price where he has not given the hotel coy- 
porntion notice of the balance due him before the hotcl corporation 11;r. 
lmid the full purchasr price to the lessee. ('. S., 24%. 
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'1 '11~  foregoing :!re tlith ~ ix i tc r ia l  facts  s l ~ o \ ~ ~ i  by t h e  cvitlence offewti 
:it tlie t r i a l  Is? tlie plai~i t i f i .  *\t tlie collelusion of this  e~ i t l cnce ,  tlicb 
tlc~fcntlaut, Burlillgtoll I Iotel  C'orporatio~i,  rnol-ctl f o r  j u d g m m t  as  of 
~ lonsu i t .  T h i s  liiotio~l \\.as denied, and t l ( ~ f c ~ ~ t l a n t  rsceptctl. 

Tlie tlefendarit then tcrldc'red a n  issue as  fol1on.s : 
"1. W a s  t h e  plai~itiff'n co~i t l i t io~ ia l  s:lle a g r c c n i e ~ ~ t  registcrcd a t  thc 

r i 1 1 1 t .  tlie I3urli11gto11 1lotc.l Corpor:itlo~r 1)iiitl .I. E'. Somcrs fo r  the re- 
f r i g c r n t i ~ ~ g  plant  ?" 

,, 1 1 1 ~  court rc,fuscltl to slilmiit th i s  issuo, antl tlefrndunt csccp tc~l  to sucal~ 
lY+'usill. 

r ,  I h e  issue:: sulmlittctl to antl a~iswerctl by the j u r y  xvcre as  follo~v::: 
"1. D i d  tlic tlefcntl:~nt, Burl ington Hote l  Corporation. contract with 

.I .  E'. Somcrs to h a v r  i~rstal led i n  i ts  llotcl huiltlirig a refrigcratillg plailt 
:IS alleged ill tlie cornplaint 2 L\nsn-er: Yes. 

2.  I f  so, did the d c f r ~ d i l ~ ~ t ,  J .  F. Soniers, co~l t rnc t  with tlic plaintif?'. 
Mr. A. Brown,  to  furriisli the  mater ial  and  install  t h e  re f r igera t i~ ig  plant 
iii said hotel building f o r  $7,500, ;IS allcgetl i n  the  complaint '! A1~is \ver :  
Yes. 

:I. If so: \\.li:it amount  is now tluc~ the 1)laintiff as a b:i1;111c~ O I I  saitl 
c o ~ ~ t r a c t  d *\nswer : $4,000, with interest f r o m  1 J u l y ,  1925. 

4. D i d  tlic defentlnnt, Rurlingtoii Hotel  Corpora t io~i ,  througli i t s  
offit.c~ a ~ l d  l)rcsitlc~lt,  krion- of tlic contract betwceri W. *\. Bro\vn ant1 
, I .  F. Sonicws, ni~t l ,  if so, tlitl said corpor;ition t luough  i ts  l ~ r r s i t l t ~ i ~ t  set, 

tlie x o r k  ns i t  1)rogwssrtl :i11t1 se,c tlic n ~ : ~ t c r i a l  :IS i t  \ r e ~ l t  into its liotcl 
Ind t l ing  ? -1ns~rcr  : Yes. 

5 .  1 n  what  a ~ n o u n t ,  if any ,  is tlie U u r l i u g t o ~ ~  Hotel  C:orl)oratiou ill- 
tltabted to  tlie plaintiff,  VT. .\. Rro\rn l . inswcr : $4,000, with interest 
f rom 1 J u l y ,  1923." 

Tn :lpt t i~i lc ,  tllt, defendant objected ro tlle submission of cach of 
:11c foregoing issues. T o  the  refusal of the  court  to  sustain said ohjec- 
tions, defendant  exceptctl. 

F r o m  judgnicnt tha t  p1;tintiff recover of the defendant, B u r l i ~ i g t o ~ ~  
I io te l  Corporation, the  sun1 of $4,000, ~ r i t l i  i~ i te res t  f r o m  1 J u l y ,  1925. 
; I I I ~  tlie costs of t h e  ac~tioii, the  d ~ f e n d n n t  a p p e a l d  to  the  S u p r e m r  
Court.  

Coxson,  J .  On the cause of action alleged i n  h i s  compla i~ i t ,  the o111y 
relief to  n l i i ch  plaintiff is entitled i n  th i s  action as  against the de- 
fendant ,  13urlingto~i IIotcl  Corporation, is  a judgment f o r  tlie possessior~ 
of the refr igerat ing plant ~ l i i c h  the plaintiff sold to the defendant, J .  F. 



S o n i c ~ s .  altcl  hi hi tali lie ilistall(3tl i l l  thc  llotrl l ~ u i l d i n g  o v x t d  by tlie (I(,- 
frnd:r~tt twrl~oratioll .  IIt. a l l ( ~ g w  t11:it i l l  tllc, co11trac.t 117 ~vliicli Ilc soltl 
.:lit1 r c f r i g c r n t i ~ ~ g  1)1:111t. ~ ~ t ~ t a i l ~ ( d  tli(l t i t l ~  tllerrto u111il tlw l ~ u r t ~ h : ~ s ( ~  
lx i t~( ,  11:ltl bcvw 1):iiti ill f u l l ;  tlmt thc l ~ u ~ ~ ~ ~ I ~ : l s e  p ~ - i c c  11n:; 11ot h > c n  piit1 
i l l  f u l l ;  and  t h t  the  tlcfeliclnut, Eurl ingtol i  Hotcl  C o r l ) o r a t i o ~ ~ ,  is not 
: ~ I I  ilnlocacllt purc1l:wcr of snit1 rcfrigc>~-:ttii~g p l i l ~ ~ t :  f o r  t h i ~ t  i t  I I I I ~ C ~ ~ ~ S ( Y I  
and ~ ) : ~ i t l  fo r  tlic e:llnc, \\-it11 lrno\\.letlgt,, t h a t  the l~ur r l i asc  p r i w  had  not 
hwi paitl ill ful l  by liis \-cntlrc, J .  F. Soil~c~rs .  Tlw cvitlrlice offered b? 
the plaintiff at  tl ir  t r i a l  sllo~vs. ho~vevcr ,  tha t  a t  the tinlcs the  c l e f e ~ i t l a ~ ~ t .  
Rurl i i lgtol~ I io tc l  Corporntioll ,  lxlitl f o r  tllc gait1 p l : ~ ~ ~ t .  bp t h c ~  iss11:lnt.t: 
of sIi:~ros of i ts  capi tal  stock tn t h r ~  tlcfc~ltlnnt, d. F. S o ~ l l e r ~ .  in  accortl- 
: I I I W  \\.ith i ts  col~tr:lt't \\-if11 l ~ i n i ,  tllo c.cll~clifio~~;~l snlc :rcl.c,c~n~nt untlrr 
\\.llicali l ) l : ~ i ~ ~ t i f l '  claims tit111 to tlie saitl 1)1:111t, 11:1(1 11ot \well rcgiatcrctl 
cxitIlt,r il l  Iio\v:il~ ('o~ulty 1\-1iorc I)otlt t l~t t  l ~ l : ~ i ~ ~ t i H  :ill( .J. F. Sorrlws 
~ w i d r t l  :it tlic tlatc, of tlicir c20ntract, 01, i n  A ~ l a l l ~ a ~ l c c ~  County, nliero 
tllc 1)l:lirt \v:rs locatrd :it t11c c ~ o l r l ~ ~ i c ~ ~ c c ~ i i e i ~ t  of th i s  : ~ c t i o ~ i .  Thcre  TI-:I. 

c~\-itlt~l~ce ttw(1ing to sliov. tha t  t l i ~  11resid~lit  of tlw J3 .~1 ing ton  110tcl 
( 'oq~ornt iol l  kiicu. \ \ . INI I  lit '  t lcli\-tvtl  t l l ~  t'cxrtificatt'r fo r  t l i ~  cap i t :~ l  
stock of s l i d  ( ~ o r l ~ o r : ~ t i o ~ i  to J .  F. S c ~ ~ n e r s ,  tllat tlie snit1 J .  E'. S o m c ~ . ;  
1i :d  not paid t h e  said l~urc~l i :~sc  1)ricc in f u l l ;  tliere n a s  no cvitlwcc~. 
I io~wvc~. ,  toud i i~g  to she\\. tlint st~itl  l~wsitlt: l~t knew tliat i n  the  col1tr;lc.t 
I~ t> t~ \ -cc l~  pl:ii~itifl' : I I I ~  t he  siricl .I. F. Solliors. tlle t i t lc  to tlw p h n t  1i:ttl 
1)rc.n rctainotl 117 the  p1:iintiff. Th is ,  llo\\.e\-clr. is illilllaterial, f o r  ill tl~cfi 
irlrsellcr of tho rc>gistration of tlic c~o~iclitioiinl sale :i;;rcenlpnt ill tlic, 
111.01wr t20nut7, no not i re  of i ts  colltcnts or terms, hen-ever full anti 
:~u lp le ,  cmi affect t h e  t i t k  acquirctl I)?- the n n r l i ~ l g t o n  Trotel Corpor:~t ion 
I)y its 1)urrIi:1st~ of the  i.rfrigc:ratillg plant  f r o m  J. F. Somers. C. S. ,  
:1312. F o r  tllis rc:rson thcrc \\-as e r ror  ill the  refus:ll h;: the  t r i a l  court 
of defc~litla~it's  notion f o r  jutlgmcnt a s  of nonsuit,  a t  the  close of tlit, 
I.\-idcncc ofl'crcd by tilt. ~ ) ln in t i l f .  T l i c ~ e  was no e ~ i t l e n t  c offered by the. 
tlcfclltla~rt. Th(3 :lrtion shonltl ll:~r.c l w n  disniisscil :is oi' nons~i i t .  C. S.. 
367. 

C'oncctlil~g that  I)? :I l i h r a l  caoustruction of the  allegations of the co~ll-  
~ ~ l : ~ i n t ,  a cause of actiou i s  allt,getl tllerein on 1~1iic.h plaintiff i s  entitle11 
to judgment tliat lic has  a licn 011 tlic liotcl building o n n d  197 t h e  defcnd- 
:lilt, Bur l i~ ig tor i  I Iotcl  Corporatioli ,  f o r  the  sum of $4,000, and interest. 
nndcr  t h e  p r o ~ i e i o n s  of C. S., BGS, plni~itiff c:iiinot rcco\-rr 011 th i s  c a u w  
of action f o r  tlic reason t h a t  tlicre was no c\-idence a t  the t r i a l  tending 
to sllow tha t  plaintiff gave notice of his  claim, as  a subcontractor, t o  thi. 
tlefentlalit, Curl ington Hotc l  Corpor:ition, a s  owner of tlie hotel building, 
iwforc tllc p a p c n r  by said corporation to J. F. Sornei.s of the amount  
clue h im.  Rosc r .  ncrri,c, ISS S. C., 3.55, 124 8. E., 56'7. 



r .  1 here \ \ a s  w r o r  ill tlle r e f u d  of t h e  court t o  allow defentlant's inot io~r  
111at1c a t  the  clocie of t h e  clidenee. Tlie action should h a r e  been (11s- 
~nissecl by judgment a s  of iioiisuit. F o r  this  reason i t  is  not Iiecessay 
to consider tllc assigrinlei~ts of e r ror  b a ~ e t l  upon t h e  csccptions n ~ t h  
rclbpect to  tlie i q s u ~ s .  Tlic judgmcnt is  

Reversed. 

I' A. CULP v. THE L I K C O L S  S A T I O S A L  LIFE I N S U H A K C E  C O M P A S 1 .  
E. J. LATTIMOXE, \I7. L. ABERSETHY A X D  DR. J. RUSH SHULI,. 

(Filed S J a n u a r ~ ,  103%. ) 

Ilcnloval of Causes C +Petition for removal of cause to Federal Court 
should have been allowed in this case. 

A life insurance corupar~y had several local physicians acceptable to it  
ro makc medical ex:iminations of applicants for insurance taken through 
the soliciting agent, and the applicant in the present case was injured by 
trying to sit in a defective chair in the physician's office, and brings ac- 
tion for damages against the insurer, a nouresident cor~oration, its 
soliciting agent and the local medical esamiuer whom the insurer paid 
only a fee for each examination, Held: the case should have been removed 
from tlic State to the Federal Court upon proper motion of the non- 
resident insurer for fraudulent joinder of the resident defendants for the 
purpose of defeating the jurisdiction of the lutter court. 

A l ~ ~ ~ ~ . \ ~  b~ dt~feiidiii~t,  the Lincolil S a t i o n a l  I i f e  1rlsura11c.e C o ~ ~ i p a l ~ y ,  
f r o m  Oglesby, J., a t  J u n e  Special Term,  1031, of M E C I ~ I , L > I K R ~ .  
Rex ersecl. 

T h i s  :~ct lon n a s  heard i n  the  Superior  Court  of Necklenhurg Count) 
O H  plaiiitiff's appeal  fro111 the  ortlcr of the  clerk of said court,  ren~orir ig  
the action f r o m  ,aid S u l ~ e r i o r  Court  to the Distr ic t  Cour t  of the  United 
S ta tes  f o r  the TTcstcrii Distr ic t  of S o r t h  Carol ina f o r  t r ia l ,  upon the  
petition of the  t l ~ f e i l i l : ~ ~ ~ t ,  t l ~ r  L i w o l u  S u t i o n a l  L i fe  Insur : r~~cc  ("om- 
I'any. 

F r o m  ju t lg l~~e i i t  rerersiilg the ortlcr of the  clerk, and  denying i t s  peti- 
rloii f o r  the  r e m o l d  of tlic action, tlle defendant, t h e  Lincoln National  
L i fe  Insurance  Coiiipni~y, appealed t o  tlie Supreme Court.  

CONNOR. J. T h i s  action n-as begun il l  the  Superior  Cour t  of Mecklen- 
burg County. Sort11 Carol ina.  O n  tllc facts  alleged i n  the  complaint a s  



his ri111stX of : ~ r t i o ~ i ,  the 11l:rilltiff. :I r i t i ze i~  of the S t a t e  of Sort11 Caro-  
lilla. tl(~irr;~utls jutlgunc~r~t tllat he  rc>c.u\c3r of t11t: t lofr~rt l i~nts  thr. huin uf 
$22,000. 'l 'l~c tlcftwtlaut, tlicl Lillco111 S n t i o l ~ : ~ l  1,ift: I ~ ~ s u r a ~ l c ~ o  (-'olul)ni~y, 
is a (wrpor:~t ioi~,  org:~~rizc~tl :111tl (Ioir~g l n i s i ~ ~ c w  ui111~r t111~ la\\-s of the, 

S ta tc  of I~lclii~ll:t, \\.it11 its p r i ~ r c i p a l  offict: ill .said ,* t i~ t~ . .  I t  i.< I I O ~  21 

r ~ i t i z c i ~  of tllt) Statc, of Sort11 C h r o l i ~ ~ : ~ .  Tlw u t l ~ c ~  ~ l e f t ~ l ~ d : ~ l i t s  arcs 
rc~sidcl~ts  a ~ l d  citizeus of th i s  S t i ~ t c .  

111 :11)t ti111t3, the t lcfcl~t lar~t ,  t l i ~  I . i~~col l i  Satio11:11 .Life 1 1 1 ~ u r ; r ~ c e  
( ' O I I I ~ I ~ I I ~ ,  f i l d  i ts  l ~ ~ ~ t i t i o i ~ ,  :1t~t~c)1111)~111iccI 11). bo11(1 :IS r t t l u i r ( ~ 1  l r ~  1:1\v, 
\\.it11 tllc, 1.1el.k of tl~c> Srllwrior ( 'ourt of AI(,c.klc~~burg ( ' o u i ~ t y ,  fo r  the. 
rcwov:~l  of the :~ratio~i froill wit1 court to tlic, l1istric.t ( 'ourt  of the  
Uuitcd Statos f o r  the JYes tc , r~~  Distr ic t  of Sort11 Chrclim., fo r  t r i :~ l .  
I'll(, lwtitiullt~r allcgcd ill i ts  1)c'titioli tha t  tl~c. cxusc of :rtation w t  out ill 

t l ~ c  c .o~i~pla io t  :~g:~i i rs t  tl~c. p e t i t i o ~ ~ e r  as  oile of tl~cl t lcf(~i i t l : t~~ts  i l l  t h i s  
:~r t iol l ,  is  S ( ~ ~ ) ; I ~ : I ~ ) I C  fro111 t l ~ c  e i ~ ~ l s c ~  of action set out t!wreili against tlw 
o t l m  clc~fendn~lts. I t  d s o  alltged t h a t  i ts  jointlcr I,- tho plnirltifi wit11 
the otlicr t l c f ( , l l t l a~~ts  ill this :wtioll was with the  fraut luc ' l~t  purpose of 
t l q r i v i ~ ~ g  tl~c, l )c~t i t io~l t)r  of it.< r ight  ~ n ~ t l c r  the  l a w  of tl118 r n i t e 1 1  S t a t v  
to ha\-(, thc, acatioi~ r tw~o\ -c~ l  f r o ~ l l  tlic s t n t c  court to  the rilitc~tl S t n t t ~  
Court,  f o r  t r ia l .  

'l'hcr fa r t s  :rllegetl i l l  tlic couil)laiut au c.oustitutilrg 1:lailitiff's cause 
of aetio11 n g : ~ i i ~ s t  the  t l ( ~ f ~ ~ ~ i t I a r ~ t s  ~ I I  th is  :1vtio11, : I ~ P  subs t :~ t~ t i :~ l l>-  :IS 

follows : 
On or  about 20 M:1rc11, 1931, the (l~fclld:lnt, \V. 1,. - L b c r ~ ~ ~ ' t l ~ y .  : ~ t * t i i ~ g  

u~l t l ( , r  thc  au thor i ty  of thcs t l c fc~~t l : t i~ t ,  E. J. Lnttiiiiorc, the  grncrnl  agent 
i l l  this Stntc  of the  dcfcntlnl~t,  the Li l~col l i  S n t i o n a l  1,ife Insural tcc ('oiil- 
~ M I I ~ ,  eoliritctl tllc 1)l:li~tiff f o r  a11 al)plication to tlie c l e f e i ~ d x ~ ~ t ,  tlie 
1,iiicoln x:rtiollnl L i fe  I l l s u r a ~ ~ c e  C o n i l ~ a ~ l y ,  f o r  R policoy of insuraltcc. 
on his  life. P la i~ l t i f f ,  upoil surh solic~itatioll, npplied to  t h e  d e f c n d n ~ ~ t  
Illsural~ccs (loinlxmy f o r  a l ~ o l i t ~  of insurance on h i s  lift ,  i n  the  s u u ~  of 
$3,000. I Ic  w:ls ndvi.~etl hy the  snit1 W. L. A\hcri le t l~y f l a t  bcforc slit1 
: ~ p p l i c a t i o ~ ~  woultl be cousitlcrctl by tlw tlcfeilJant, t l ~ c  Lincolri Katioilal 
1,ife I ~ ~ s u i x n t ~  ( ' o u r l ) : ~ ~ ~ , ~ ,  :r 111ec1icd:rl es :~i~i i~i : t t iou of t h ?  plniritiif 
~wluiret l .  1'ursu:111t to this :rtl\-icct, : I I I ~  u11dc~ the i i ~ s t i u c t i o l ~ s  of thc~ 
tlcfr~ldnnts, TI7. L. _ \ b ( ~ r ~ ~ c t l r y  nrld E. J .  Lnt t in~orc ,  p l a i i ~ ~ i f f  n c n t  to  the' 
office of t h e  d t ~ f c i ~ d a ~ i t ,  U r .  ,I. R u s h  S l ~ u l l  i l l  the ci ty  of Charlotte, f o r  
the incdic:ll c~sail~iilatioil  requiiwl 1)y t l i ~  tlcfeiltlant, the  L i ~ i c o h  Natiorlal 
L i fc  I n s u r a i ~ c e  (?o i i lpa~~y.  Af tc~r  tllc lkrilitiff had  cnterctl t h e  said offive, 
hc sat clou.11 i n  a c>l~ :~ i r  v l ~ i c h  11c foulltl tlicrc,. TJntler pl: illtiff's weig l~ t ,  
11crausc of tlcfocts i n  said cli:rir, w l ~ i c h  p l a i ~ ~ t i f f  did 112t observe untl 
~vliich he  could ilot l i n ~ e  disco\-cretl before s i t t i ~ g  down hut  which n w c  
k11on.11 to the tl( ,f(~~ltlnlit ,  D r .  J.  R u s h  Sllull, thc clmir g n \ e  wag. cansiiip 





to t l ~ c  11erso11;i pur l~ur tcd  to 11c i l~suret l  tl~crcuricler, alld at or before snit1 
~ lc l iv r ry ,  to collrct t l~t '  iliitial 11rct11iur11 t l lewor~,  m t l  forwnril the same 
t o  tllc, ~~c ' t i t ioi lor ,  l ( w  t l ~ c  rcglil:~r ( w l l ~ i i i i ~ s i o ~ ~ s  p l i J  hj- t : ~ ( .  lwtitioner t u  
1110 s:ritl Lattinlorc f o r  hi:: wr\-iccv i n  r i ther  tlircctl:. o r  i~i t l i rect ly  
s o l i c i t i ~ ~ g  ailel ol)t:ri~lil~g al)plic;~tiolr.< ns :~foresait!, forwartling the po1iric.b 
to wi11 : ~ l ~ p l i c . : ~ l ~ t s  :111d c~ullcrcti~rp tlici initin1 preiniulus tlrereo~l :is aforcv 
will, thc x:litl L a t t i n ~ o r c  ll:i\-i~lg ~ i o  u t l ~ r ~  l )o\wrs.  clutit?s or : ~ u t h o r i t ~ .  
c~ol~ferret l  u p o l ~  11im 1))- tlic 1)c.titiolicr ill tlle prcmiscs. 

5. T h a t  the  tlt'feucl:r~lt. W. I,. A l b c r ~ i ~ t l i y ,  is a1111 was at  the  tirues mc.11- 
tiolletl i n  thc. r.unll)l:ri!~t. c~itlrc,r :I pewern1 or  solicitirl,; agent of t h e  
M:~ssarllusctts I\lutunl 1,ifr~ I I I S I I ~ ~ I ~ ~ Y +  ('omlmny, :in insilrance corpora- 
ti011 esibtilig, as  the. petitio~ic'r is  i ~ ~ f o l x ~ ( ~ d  ant1 bc1ie1.c~~~ under  and  by 
1,irtuc: of tlrc. la\r.i of the Statc. of ,\l:issac.l~uwtts. \\.it11 lilw poxers ,  duties 
:rlltl autllority fro111 sairl Xnssac~liusetts l l u t u : ~ l  Lifc I l l s u ~ * a i ~ c ~ c  Coinpa i~y .  
;IS those' ~ o ~ i f o r r c t l  hy tl1(3 ])c+itio11~1' 1i1)01i tlw d d e l ~ e l : ~ ~ l t ,  E. .T. Lat t i -  
~ l~orc . ,  :IF I~erc i~ ihc~forc  ill 11ar:rgr:11~11 4 sl)c~oific:llly stit for th.  ant1 as sue11 
;~p:.c>llt of snid Al:iss:~c~l~usotts 3l11tn:rl Lifv 1 i1surallc.c: Co rip:llly t lic +a id 
IT. L. A l l ) c ~ r ~ ~ (  thy  soli(.it(vl :111tl i ) l)tai~iwl fro111 tli(1 ph i l l t i f i  a11 :rppIic:~- 
rim1 f o r  $:,000 of i ~ ~ s l ~ r a ~ ~ c c ,  u1)o11 hi. lift,, to 111. iasuc~el. if :~l jprowtl  
hy tl~c, haid I\L:rss:l(~l~lls~~tts l r u t u a l  I,if(, I I I ~ I ~ I . : I I I ~ * ~ ~  L'011lj) 111>-. >:lit1 l~ol ic>-  
to I N S  W I I ~  to  t l i ~ ,  s:ri!l IT. r,. L \ l ) c . ~ , ~ ~ ~ , t l ~ y  to I)(, cloli~(~rc~e1 T O  t11i. pl:rintif?' 
ii1l011 tlrc, ~ ; I ~ I I I V I I ~  elf t11v i11itii11 l)rc>111iu111 11ior1~o11. '1'11:1t \ v l i ( j t ~  ~11th s i i ~ l  
: r~)l) l icnt iol~ \ ras  so for\rartlc~tl by t11cl $:lit1 IT. 1,. .ll)r~l.llc~til;v to  t11t~ saiti 
3l:ras:1c~l1ust~tts 3lutu:rl J,ifc> 1 I I S I I ~ : I I I ~ Y ~  ( '011111;111y, tllc' h i l l  I(+ was rejrcatr~l. 
'I'11;it \vllc>lr tlic saicl IV. T.. A l l w r ~ l c ~ t l ~ ? -  ~lotific,el tlic l)I:ril~tiff of s:iitl r.cjci.- 
tion, it \ \as  agrwvl 11y :111tl l)c>t\vc~111 tlicj l)l:iil~tiff ;rllel t h r  saitl , I b e r l r e t l ~ ~ -  
t11:rt thc. 1:lt t c ~  s l ~ o i ~ l t l  at tc811111t to l ) i d ~ c ~ r  .k:~icl i r~sur:~~lc.c~ r l ~ r o u g l ~  tllc. 
c i t ~ f t ~ ~ ~ t l : ~ ~ r t ,  1:. . I .  I>: l t t i~~lol , t>,  \:.it11 tl~c> l~c~titioiic~r. Tha t  t11crenpo11 tl~cs 
snit1 A l l ~ c ~ r ~ i ~ l t l ~ y  ol>t:ti~letl fro111 tllc. saitl Latr imor(> ;I 1)l:inlr npplicntiuu. 
c,tts., f o r  tlic 1)url)ow :;~forw:litl. filltvl out t l ~ c  w l n c  purxnnnt to  t11p c.011- 

scllt :111il : ~ u t h o r i t y  of tlie p l a i ~ ~ t i f f ,  \vho tllc>rcwl)o~l sig~lccl tlic :::lid appl i-  
c.:ltiori. 'I'lint saitl TIT. 1,. A l b t w i t ~ t l ~ y  t l i c~ i  ~cqnc~stcel tho 111: intifi  to  prcwllt 
said npl) l icat iot~ to tht. tlcfc~~ltlunt. I ) r .  J .  Huil i  S l ~ u l l ,  (111:. of tlic 111edir;t1 
c~s ; r in i t~ tw of tlic~ l ~ c ~ t i t i o t ~ ~ r ,  ill o r t l t ~  t l ~ t  l~lai l l t i f l  miplir he examit~c.tl 
fo r  a policy of l i fe  i ~ l s u r a l ~ ~ c  applietl f o r  ill :::lit1 : ~ p l ) l i c ~ t i o n .  

6. T h a t  tlic tlefendant, Dr. ,T. R u s h  S l ~ u l l ,  is  aud  n a s  a t  the  t i i~~c l -  
l ~ ~ e l i t i o ~ l e t l  ill tllc t~oinpl:~int,  one of t h e  medical es:tmilicrs f o r  the, 
t l c~fc~~cl :~n t  c 2 0 ~ n p a i ~ y  of a p p l i c ~ ~ n t s  f o r  policios of lift, i l~hurance,  the  saitl 
Sliull  11n~-i11g a n d  ~iiaiiitninillg. ofices f o r  tlic practice of his  p r o f e s s i o ~ ~  
i n  the  Professional Building i n  the  ci ty  of (Ylarlotte. T h a t  when appl i-  
c a i ~ t s  f o r  insurance i n  tlic. c l c ~ f c ~ ~ t l : ~ ~ r t  comparly ]\,ere directed by tlic. 
agellt or agcnts s o l i c i t i ~ ~ g  npplic:rtio~ls to hr~  medically ctxamined by thc  



wid Shull, ant1 pursuant to snit1 tlirectioni, presel~ted tl1en1s~1Ivcs to 1li111 
in his offices, tlie said Shull wbjectctl wit1 iipplicnnts to such exalnin:~- 
tion by not ouly pliysically exanlining said applical~ts, but by pro- 
l~ounding to them ~ a r i o u s  cjuestiol~s ill accorclalm nit l i  the printed 
form attached to said application for ilisurance, and writing the a l~pl i -  
cant's answers to each question and returl~ing same to the home office 
of tlie petitioner, for nliich services in each imtancc., the raid Sliul! 
vharged a11d was paid a specified fec Ly the petitioner, the said Sliull 
Ilaring no specific contract of employment as a nletlicill exanliner of 
rhe petitioner, who had siniply designated hi111 as being one of sowral 
lue(lica1 esaminers n hose examinatioli of applicants for iusurance n oultl 
1 ~ .  accepted and acted upou 11y tlw executive officers of the petitioner 
;it its honie office in For t  Wayl~c ,  Iud ia i~a ,  there bt~ing 110 contractual 
ol)lig~ition wl~aterel- upoi1 thc petitioilcr to employ the snit1 Shull as n 
11ietlicn1 exanliner for ally q~ecific Icngtli of tinirs, or to direct all or 

ilpplicalit~ for life illsural~ce to the said Sliull for examination, ant1 
~ jo  contractual obligation oil tlie part of the said Sliull to examine :in?- 
applicant for life illsurance in the t lc fcnda~~t  company so clirtvtetl to 
hiul by one of i ts  soliciting agei~tc. 

7 .  That  ~ m r s u a n t  to thc request of the defe~~clullt, W. 1,. A1t,(~rl~c.tl~y. 
I~creinbeforc referred to, the plail~tiff, on 20 Xarch,  1931, as the pcti- 
tioner is informed and beliwes, vcn t  to the office of the defer~da~it  
Shull, for tlic purpose of being lnedically csamined by him, p u ~ w m l t  
to the coldit ioi~s n11tl requirements of the application aforesaid. That 
finding that said Shull n a s  tcmpcrarily absent from his office, tlie 
l~laintiff, volu~ltnrily and without suggestion from anybody, selected 
one of four or f iw chairs in tlie office to which the plaintiff vient, which 
 hair as the petitioner is now illformed mt l  believes, had been pushed 
1111der the tlcsk of thc defendant Shull for the purpose of having same 
rrlx~irecl, nntl n l i e l ~  plaintiff undertook to sit upon said chair, the same, 
,I. tllc peti t iowr iq iuformecl and believes, gayc m y ,  causing the plaintifi 
to fall or slide thcrefroiri onto the floor, after n hich timc the t lc fend:~~~t  
Sllull came to his office, proceeded to exanline the plaintiff ill accordance 
I\ it11 tlie terms of the application and printed form of ~nedical  esami~ia- 
tlon attached tlicrcto, a l~ t l  after plaintiff was exarnil~ed a11d the applica- 
t1o11 forwartled to the petitioner's liornc office, a policy of iilsurance ill 
the sum of $3.000 was issued upon the plaiiitiff7s life :~nd returned to 
the defendant Lattimore, for delivery either directly or indirectly to the 
plaintiff. Tha t  tliercaftrr the said policy was delivered to t l ~ c  plaiiitift 
anil he paid tlie premium thereon." 

.\lthough the causc of action alleged ill the colnplaillt in this nctio11 
nqainst the defendant, the Lincoln National Life Inwrance  Company, 
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1 .  \Villh E' 11-Et.g;1c3 in th i \  case lwld t o  havcb l i~pscd 1)) rc:lson of thc. 
death of t h e  legatee prior to  t h e  dcath of 111(. testator. 

Where a testator leaves all his prol~erty real and pcrsonnl to his \\-if(. 
for lifb, ant1 directs that after licjr tlcnth tlint the \vliolc estate should 
be reduced to cash and, after l~nymeut of certain apccific bequests, dis- 
tributed amon:: his brothers ant1 sistws and tlic brolhers and s is t tw 
of his ~ ~ i f c ,  if living, and if not living, to their legal rrpresentatives. Ilf!ld: 
where one of the brothers and the wife of sucli brotlier die prior 10 t h t>  
dent11 of the testator, and lcave no chilclrc~ii theill surviring, the 1cg:lc~- 
a s  to then1 lapses t h ~ y  llavil~g :xcquired no interest under the will. 

2. Wills E f-Hcld: lapsed lcgacj under  tht. will i n  this  care U : L ~  th ron  11 
into residuary clause for  clistribntion t o  tlc\ign:ttc~tl claw.  

Wliellit~r :I clause is a residuary clause. is not cley~ciidtwt upon al ly  

l);~rticular form of expression but u1)on the intention of the testator, and 
~vhere  a will provides that after the tcrnlination of a life estate that  tlic 
whole estate should be reduced to cash :~nd ,  after payment of certaiu 
spccific bequests, distributed among a slmific class, Held: where the 
legacy of one of the class lapses by the death of the legatee prior to thr  
testator's death, the amount of such legacy is thro~vn into the fhnd for 
distribution among thc cIass named, and it  does not go to the nest of 
kin of the legatee. C. S., 4166. 

5. Death A a-Prrsuniption of clt-at11 af ter  seven years absence raisc.5 
n o  presumption of death a t  any  particular time. 

The presumption of death after seven years absence without bein- 
heard from by those n h o  might be espected to hear from the absent 
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person if he were living does not raise any presumption of death a t  any 
particular time, but that the absent person is dead after the e s p i r a t i o ~ ~  
of seven Fears where there is no other evidence. 

4. \Tills E f-Held: construing will as n whole the meaning of the worcls 
"legal representatires" is "children" o r  L'issue." 

Where a testator provides that after the termination of a life estate 
that the whole estate be reduced to cash and, after the payment of cclr- 
tain specific legacies, divided among his brothers and sisters and the 
brothers and sisters of his wife, if living, and if not living to their legal 
representatives, Hcld:  conqtruing the contest of the entire instrument. 
the meaning of tlie words "legal representatives" is "children" or "issue." 
and where one of the class is presumrd to be dead after absence of seren 
years, and leaves no children, the legacy to her lapses, and the amount 
thereof is thrown into the fund for distribution among the members of 
the class specified. 

- ~ P P E A I ,  by plaintiffs f r o m  C k m ? ? t ,  J . ,  a t  J u n e  Term,  1931, of FOR- 
STTTI. .\ffirmctl. 

*I. L. Steveus011 diet1 011 1 7  F e b r u i q ,  1917 (not 1923, as  rcyortctl 111 

n f o r u e r  appea l )  lca\ ing a last v i l l  and testament, two items of which 
n e r e  untlrr consideration i n  Tlzlsf Co,  v. Ste~;eizsox, 196 S. C.. 29. HP 
appointed his  n i f e ,  Emma  -1. S~CT.CII~OII .  his ~ s w u t r i x .  She  (lied 29 
August, 1023. 

T h e  testator ,lcri.etl to his  x ~ i f e  h i s  real :111tl p e r ~ m a l  ~wolwrty.  "to 
h a ~ c  a ~ l t l  usc t11c hame (luring her  11atur:11 l i f c t i m ~ ,  \ r i th  fu l l  l ~ o u e r  
to clisposci of such real  estate and  pcrqonnl property or monchr as  iliiglit 
be necessary f o r  her  comfortable ~ n a i ~ i t e ~ l n n c a  an(1 support,) '  esceptinp 
cer tain dispositions n h i c h  lytre o t l i c r \~ i sc  made. H e  tlirertc,tl t h a t  hi. 
property should he converted into ens11 af ter  the death of hiq n i f e  and 
the procerds, l(1ss the amount  of t n o  Iegac ic~ .  applictl as  f o l l o w  : '''I'cI 
m y  brothers ant1 sister?, if l i ~  illg, if not l i ~  inp,  to tlicir 1 q g l  rc1~reicwt:i- 
t i w s ;  to  tlie brothers nild sistcrs of 1117 n i f e  if l iving, or if not l i ~ i ~ i g  
to their  legnl ~.cpresent:ltivcs." I I e  lcft 110 cliiltlren. 

-1ftcr the dent11 of tli t  csccutr ix the  Wncho~i : l  B a l ~ k  : I I ~  T l u s t  C'onl- 
pmiy qualified as  n c i n i t r a t o r  (1. 7 1 .  n .  r. t .  a. of the testator's (,state 
nntl instituted nn action i n  the  Superior  Court  f o r  t h e  purpose of t l ~  
termining ant1 itl(1utifying tlie be~ieficiai*ies named ill tlie clause herctu- 
fo re  set out.  T h e  Superior  C'ourt llcld tha t  the proceecls slioultl be 
tliqtributed per  capi ta  among the  l i ~  ing l ) ro t l~ers  ant1 sistrrs of the test:\- 
tor  and  of his dccc:rsed n i f c  and  p e r  s f ~ r ! ~ c ~  among t l ~ c  legal ~ ~ p r c s c n t ; i -  
t i r es  of tlic tlcccnsctl I ) ro t l i (>r~  and  s i ~ t t w  uf tlw twta tor  a ~ ) ( l  of I l i -  



(4') .\. P. S ~ P ~ C I I R O I I ,  ;L l)rotlirr,  \ ~ h o s e  dent11 o c ~ u r r w l  : ~ f t c ~  that  of tl~ca 
I (  .stator, l ea r ing  a so11 who ronvcyctl l ~ i v  i l~ tc rcs t  ill the, w t a t c  to T. Mr. 
'1'(~1~r\-; (.i) A \ n ~ a ~ ~ t l : ~  Stc>\-cl~sol~, a sister, nl lo  died lc~n\-,llg :I  so^^, J .  1'. 
S t ( , \ - c ~ ~ s o n  ; ( G )  S:lutly S t r v c ~ i s o ~ ~ ,  a ljrotller, ~ ~ 1 1 0  dicd lwior to the  d<s:~t l~ 
of tllck tt,st:~tor witllout 1ii1e:il tlesc~cndnllts, lcar-ing a \r-itlow who tlie~l 
( I l ~ ~ . i n g  tlic~ l i f o t i r ~ ~ c  of the  t es ta to r ;  ( 7 )  R. C. Rigllts ( W r i g h t s ) ,  :I 

h r n t l i c ~  of X r s .  Ei11111;l A\. S~C\-CIISOII ;  (S)  '1Vill Righ ts  (Wrigl l ts) ,  :I 

br t~t l ler  \rho C O I I \ - ( > ~ C ~  11is interc~st to  Ti. .J. 1,incback; ( 9 )  Mrs. R .  C. 
.Tc,lrlri~~s, a s is ter ;  ( 1 0 )  Mrs.  G. TI-. Boo?, a sister, who died lea r ing  a 
tlauglitcr Mrs .  J .  J. Mocli. T h i s  C'ourt on appeal  affirr~icd t l ~ c  judgmc~l t  
c~f thc~  Suporior  (-'ourt. 7 ' rwl  ('(1. 1 % .  S l c c ~ c ~ t ~ o t l ,  suprcr. T h e  o p i ~ ~ i o n  w:ls 
c*cirrificd to  thc  Snlwrior  ( 'owt ant1 a t  a suliscquent terlrl i t  ~ v a s  a d j u d g c ~ l  
thar the  c:luw go off tllr civil isslir tlockrt. 

1'11on a diffcrc>~lc.r of opinion as  to  the  dt,sigliation of those c>lrtitlctl to 
+ ~ I : I ~ c  ill t l lr  ~ ) L . O ( Y Y Y I S  i111(1c'r tllr f i f t l~  itcr11 of tllc will. :r p r t i t i o i ~  ~ v a s  
filcd iu the  S i i l w i o ~ ~  C o i u t  on 2 3  I l a r c h ,  1020, t'11tit1ed as  in  t h e  
o r i g i ~ ~ n l  l ~ r o w c t l i ~ ~ g ,  fo r  :r(l\-irc,. S o  ]I(,\\. 1)roccss 11-as issurd, but  all  the 
l~irl~tic~:: to t l ~ i s  1itin:lt io11 \ ~ c , r c  tlnly ~l iat l f ,  1)artic.s to  t l ~ r  original pro- 
c~c,c~tli~!g. 011 t l l r l  S : I I I ~ V  t l : ~ j -  tl1c2 idonrt ~ n a d c  an  ortlcr 11-liirh is  not in thc~ 
~~t~c.outl, ; I I I I ~  ~ U I . S N : I I I ~  tllcrc~to t l ~ c  :~dmil l is t r :~tor  iliridcd . h e  proceeds into 
(sight q u a 1  l):~rts,  giving 110 share to   sand,^ Stercnson-he and h i s  wido~v 
I I ~ I V ~ I I ~  tlirtl ~ v i t l ~ o ~ ~ t  issnr. or to M:rry S t r v e ~ ~ s o n ,  n-lio Iird not 11c.cn hcarcl 
f1Y)lll fo r  In:1lly ~ c W 1 . s .  

111 its answer the ntlrnil~istrator allcgcs tha t  under  n l~propr ia te  orders 
ctf thc. Supcr ior  Court  it  llns paid al l  sums due  the  lcgatcrs ant1 h a s  
filwl its final : ~ c c o i i ~ t .  \\-hiell lirls h c ~ w  duly approred.  

1 1 1  1\1:1y, 1n::o. thil ~wt i t ioucrs  inst i t l~tct l  the prcscnt 1)rocceiling hefort, 
tlii, clcrk to  a n ~ r n l  tlli, ortlcr ~ n n t l c  a t  the 3I:rrcll 'l'cl-m, 1029, of tllc 
S n p r r i o r  Court .  :rnd to r w o r c r  o ~ ~ i ~ - h a l f  of tlic two shares  rcfcrrrd t o  
:IS the  sh:~rss  of N a r ~  S twenson  a11t1 S a n d y  Stcrenson,  "approximately 
$7,900." T h e  respondents filcd n n s w r s  and  t h e  clerk t ransferred tllc 
c4:ruse to  t h e  c i ~ i l  issue docket. I t  came 011 f o r  hear ing  a t  the  Junle Term.  
1931, and  a t  tlic close of the  pctitioncrs'  e r i d c ~ l c c  , T ~ , l g e  Clement dis- 
missed the  proccwling :mtl taxcd thc  cost  p pain st the  petitioners, who 
cweptetl  an(l  nppealctl. 

A\~)aars, J. T h i s  is :L proceccling bro~lgl l t  before the clerk of the 
S ~ i p u i o r  Cour t  to  reqnirc  the  TT'acho~ia B a n k  and  T m s t  Company,  a s  
:~thninis trator  with the will almerred of the estate of A L. Stevenson, to 
11,rr to t h e  petitioner 0. R. l Io lbruner ,  as  assignee of lier fa ther  J o e  TV. 
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S te~enson,  copetitioner, the ii~terest her father claime~l in the estate a- 
a legal representative of Mary Steve~~sori  and Sandy S te ren~on ,  a de- 
veased sister and a deceased brother of the testator. The  pleadings raised 
1ssue.s of fact, and t l ~ c  cause n a s  t r : ~ i ~ q f c r r ~ d  to the c i ~ i l  issue docket, 
and a t  the trial it x a s  disnlissetl as ill case of nonsuit. 

According to the findings of fact sct out in the judgment rendered 111 

the Superior Court at the Soreniber Term of 1 9 2 7  the brothers ant1 
sisters of the testator and of his wife nere  ten in r~uinber. I t  is n i t h  tht' 
interest of X a r y  st even so^^ and SandS Ste\e11so11 th r t  the prcse~lt colt- 
troversy is chicfly co~~ccriietl. Sandy (lied to the death of thv 
testator, leaving no children but a witlow whose death, also, precedc(1 
that of the testator. T l ~ e r e  is no definite clitlencc of Nary's death, but 
there is testimony that she was last heard from by the fanlily in the 
early part  of the year 1912. The nrgumcnt of the appellants is based. 
at least in part, on the presu~nption of her death. They contend that  
.Joe W. Strvcmon ant1 llr.1. J .  C ' .  Salley arc the two nearest of kin of 
Mary and Sandy and that  the appellants are eutitletl to oue-half of 
t l~ese t n o  shares. Mrs. Salley, one of the defendants, :trlniits the principal 
allegations of t l i ~  petition and apparently cqmusr.: the cause of the 
plaintiffs. 

The  position of the appellants rests priint~rily 011 their m t e r p r e t a t ~ o ~ ~  
of the judgment rcnderetl by Judge Stack and affirmed oil appeal to t h ~ s  
Court. Trust C'o. 7%. Slcrcwson, s 7 ~ p n .  'I'his ju~lgment. they contend. 
an artled one s h r e  of the test:ttor's estate to the legal representatire. 
of Sandy Stevenson, and to Mary Stelenson olic share, if l i ~  ing, and if 
not living to her legal represe11tatirt.s; that the legal representatires of 
these two arc those on who111 the d(went would be cast by tlie statute of 
tlistributions; and that  the pctitioiiws :nid Xrs .  Salley are entitled to 
the whole of tlie t n o  contested sliares. T l q  trtlniit that the only po111t 
111 dispute regartling the effect of the former jut lglne~~t i, the meanii~g 
of tlie term "legal represei~tatives." 

We are unable to couiwr in tlir appc l l a~~ t s '  ~ i~ tc rp re t a t io l~ .  \\'11n1 thc' 
nil1 in controvcr\y m s  brought to this Court oil the former appeal n e  
construed the fifth item us esprcss i~~t :  the tc>st:ctor's intentioil to dis- 
tribute the funds ariqing froni the sale per capita aitlong such of lub 
own brothers n11t1 sisters and tllosc of 11ii \rift, as uere  living at the 
termination of the life estate, and p r r  \firpcs among the legal repre- 
sentatives of such as were deceased at that  time. Tr*mt C'o. I .  Sfcce~lson.  
supra. I t  is perfectly ohrious from tlw farts  11cl.ctoforr ftatctl t11:it 
neitlwr Sandy Stevenson 11or hit n i f r  acquirctl anv i ~ i i w w t  ui1(1~r t11t 

 rill. T11c.y prcdec~aqctl tl~ct testator. 1o:1\ i ~ ~ g  110 c~hi11li~11.  ; 1 1 1 ( 1  t11e IP~;I ( . ,Y 
la pswl. 



STEVESSON V. TRUST Co. 

1 1 1  the absence of a r ( d u : ~ i ' y  clause a lapsed 1cgac.y v i l l  ordi11ari1~- 
go to the licirs or tile iicst of kill as ill case of iutestac.3, but tllr t1isl)osi- 
ti011 is u l t i~~iare ly  c o l ~ t r o l l d  by the iu t e i~ t  of tlie testator. E r i d  u. LVeal.  
132 S. C., 192, 199. i f  r l ~ c w  is ;I resitluary clause such n kgacy fa& 
illto the residucb. C'. S., 4166; ,lIcCurX,lc I'. S h e r ~ i l l ,  41 K. C., 173; 
C'o/c,!/ c. l~c~liuizcc,,  GO S. C., 634. l\Tlietll~r a clause is ~ t ! s i d ~ : n y  is  ~ i o t  
~ l t~po~ i t l e~ i t  u11o11 airy particular form of c sp res s io~~  but u p o ~ ~  "the inten- 
tion to include." A t l l i , s o ~ ~  7:. r l l l i s o ~ ~ ,  56 S. C., 336 ;  Faison 1 1 .  111 irldlefon, 
171 S. C., 170. 

\\'it11 respect to the fifth item of tlic will \\-hat wls  tllc testator's ill- 
t r~u t io l~?  This cll:~use is tlitl 111st 1,. ~v l l i c l~  lie disl)oucd of his propcrtg. 
ILc tlirectcd that liis t ~ ~ i t i r e  t*t:~tt', w:11 aucl persoi~al? slloulcl be cou- 
vctrtetl iuto rash a i~t l  clistributt:(l, d t c r  the lmyn~twt of l(ygac~ics, arnoug 
trertaiii brotlitw autl sisters alid t h i r  Icgal represel~txtiws. He gave 
tllein legacies, not noniiuatiin, hut as a class, inteildii~g t1i:rt the described 
vlnss slloultl take t11(, \\liol(~ fu~it l .  .Joh~/sorr c. J o h ~ w o , ~ . ,  :iS K. C., 426, 
4:10. ,\fter tlie "elitire estate" is disposed of no other prol)crty ren~aiiied, 
x11d nilioi~g those tlesigir~~tecl as :L caluss "all tlie funcls ar i s i ig  from tlic 
salc rtlust be ilistributcd." 1 1 1  these circumstai~ces the I rl)sed legacy of 
Salitly S t t ~ o l ~ s o ~ i  (lid not go to those wllo arc cl(wrilcd terliiiically as 
tllc nest of k in ;  it \\.as a lmrt of tho geiicral f u ~ i d  set apilrt by the testa- 
:or for tlistributiol~ a n i o ~ ~ g  tlir elltire class rlaliied ill the :iftll item as the 
ul,ji,cts of his b o u ~ ~ t y .  W c  s c ~  11o error ill the rourt's di:;positimi of this 
in terest. 

The devise or bequest to Mar?. S tevcl~sol~  iuvites coiisicler:ltioii of an- 
ot11i.r questiou. Tlic absciice of a persoil from his don1ici.e without being 
Iicjard froill by tl~oscl who woultl re:~sollably be rxpccted to hear from 
him if living raiscs n presuniption that  at tlie end of scww years he i s  
, I d ,  hut not thk~t 11e died at ally particular time during this period. 
B c a d  v. S o v c ~ z i g n  Lodge,  184 K. C., 154. I f  Mary Sterc:iison was living 
in January ,  1913, as the cvicl(>~~cc tends to show, there is no presumption 
t h a t  she n.as doad on 1'7 February, 1017, tllc date t f the testator's 
tlemiw; but nitllout otllcr evidence tlirrc is n preru~nption that  she was 
tleatl on 29 -\ugust, 1929, vlien t l ~ ~  life cstatc crrtlvtl :tnd the roll of the 
c.l;~ss was to be called. 

Let us concede, as col~tentled, that  slic dicd during the in ter reni l~g 
ijeriod. Are the :rppellants in that crcut cntitled to one-half of her 
share? This  qurstion raises another:  What is the n ~ r a i ~ i n g  of the term 
.‘legal reprcscntatires," as used in item fire? Tlie appellants say the term 
i ~ ~ c l u d e s  ouly those who wouId take from the same ancestor under the 
d e s  of descent and distribution; the apprllee insists that  i t  signifies 
c11iltlrc11 or "issue of the body." 
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I t s  ir~euniiig is to I)(: d(~teri11i11e~l by tllc co~!trxt a d  tlie outire will. 
F o r  this  reason ~ \ . c  ilced coilsuine 110 t i i~ ic  i n  revie~ving t h e  ~ i u m e r o u s  
causes i;! which tllc ~vortls 11nw been ~ a r i o u s l y  cor~strued. T h a t  J u d g e  
Stacsk untlerstootl their  ~ i ~ c , a l ~ i n g  to be "children" or  "issue" is manifest  
fro111 his j u d g n ~ e l ~ t ,  nl~t l  liis construction was npproved by  th i s  Cour t  011 

;cppcnl. Since tlic clishrw111(~11t of t l i ~  f u l ~ d  was nlatlc by the  :~tliniii- 
is t rator  i l l  : i c ~ ~ ) r t l : l ~ ~ c ~  ~ v i t l ~  this jutlglnciit i t  . i s  i rn~i iater ial  mhetliel- all  
the  part ies  hat1 ~~otic*c'  of t11(~ ortl(3r signed by J u d g e  Cleincl~t  in  Mal-cli, 
1929. The jur lgn~ent  is  

. \firmed. 

I;. \V. .iI,JIOiYD v. OCEOLA MILLS, IR.COHPOIL\TED. 

(Filed S January, 1932.) 

1. Trial  D a-011 motioii of nonsuit a l l  t h e  evidcncr i s  t o  be considered 
in l ight  most favorable t o  the  plaintiff. 

Upon defendant's motion as  of nonsuit, all the evidence, whether 
oRered by the plaintiff or elicited from the defendant's witnesses, is to be 
considered in the light most favorable to the plaintiff, and he is entitled 
to every reasonable intcntlment thcreon and every reasonable inference 
therefrom. C. S., 567. 

2. Master and  Srrvant  C b E : v i d c n w  held sufflcicnt t o  go  to jury in 
action by employro to Isccorer danlages against employer. 

Where, in an action against a n  employer to recover damages caused 
by his alleged negligence in failing to exercise proper care to furnish the 
plaintiff a reasonably safc place to work and reasonably safe and suitable 
tools therefor, the evidence tends to show that the employee had to oper- 
a te  a comb in a cotton mill while the machinery mas running, and that 
the comb fell on his hand causing the injury in  suit, that, if the comb 
had been properly fixed, i ts  own weight would have held i t  back and 
prevented its so falling. that  the comb under unchanged circumstances 
had thereafter fallen while other operatives were a t  work a t  the machine, 
and that it  was not the employee's duty to repair machinery, but the duty 
of a superintendent, H e l d :  the evidence is sufficient to take the case to the 
jury on the issue of the employer's negligence, and the granting of its 
motion a s  of nonsuit was error. 

3. Evidence D 11-Evidence of similar occurrences held competent under 
the  facts of this  ca.se. 

Where a n  employee is  injured by the falling of a comb in a cotton mill 
machine, alleged to have fallen because of a defect therein, evidence that 
the comb had so fallen while the machinery was being operated by other 
employees immediately thereafter is competent where there is evidenw 
that no change had taken place, the probative force of the evidence being 
for the jury. 
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ALJIOSD 2). OCEOLA MII.L~, Isc. 

A \ ~ ~ r ~ . ~ ~  by plaintiff from I l ( ~ ~ ~ ~ i . o o r l ,  Spi'c7inl Jutl!jc, r t  Jlarch-April 
' ~ ' I I I I ,  1 of 1 I : :  Ro\-crsed. 

r .  I his is all a r t i o~ i  l~ronglit for actiou:rl)l(~ i~egligmcc. :I;(- ltlaintiff, a11 
twiployc~c of tlt~f(,ii(l:~r~t, ag:l i~~qt tlcfentlaiit for t la i~~ages .  The  plaintiff 
i~llcgtd illat ill tlic i i i ;~c l~i~i t . ry  l iht~l  ill i ~ l i ~ ~ i l l f : ~ c t ~ ~ r i ~ ~ g  ~ o t  to11 into thent l .  
oil t h t ~  night of 22 -\ugust, 1929, the n~idtlle fingcr of his right 11:rntl 
b'\v:~s r : ~ l ~ g I ~ t  1 1 1 ~ t \ \ w ~ 1 1  t11t. t t ~ t l i  of s:~id m n i l ~  :~nt l  s:ii(l 1 1 i p p ~ r ' ~  an(1 \\-:I- 
taut off. Tl~c, :~llcg:.atioi~s of ~ ~ o g l i g t w ~ c ~  tliat \vas the pro:iilu:;te cause of 
rlic illjury: ( 1 )  i l l  requiri i~g pl;~intiff to ol~erate 111ol.1. colnhers t h n ~ i  
tmAl be done by oire 1lia1l ; ( 2 )  that  tlie machine corribc: ant1 comb m s  
i l l  n tl(lfc!cativc, a1111 tl:rt~gt~rol~-: cmiciitio~i, in tllnt it  \\-orlic~,l loow at c;rrli 
ei~tl,  T V ~ I C ~ C  s:lmc \\.as f i~a t e~~c t l ?  so that the v i b r a t i o ~ ~  i l l  tlic. o l~cmliou of 
tlit: 111~~11ii1ory caused the coll~h to clrop nut1 fall o t i  lliiiittiff's fingcr 
: r d  cut the uail of s:1111e off. 

Thc  clcft~i~tlant clr~~ictl  the nrt~terial allcgntiow of tlie cw~nplniiit-that 
l)l:ri~itii?'s illjury \\.:IS ca:~nsctl :III>- ~ic~gligcnce 011 t l ~ c  p r t  of clefentla~~t. 
;mil ;tllegetl tll:~t the injury \\ ; IS slight ant1 plaintifT "contiuued to \vorl< 
for a great it1:rlry t1:rysat tho saint. i~ork ."  That  thc inachine \v:is ill 
"perfect working order." 

The defendant set up  the 111oa of roi~tributory negligence and alleged : 
"If the plaintiff x a s  injurntl : ~ t  all that he was injured through no 
11cg1ige11c-e or c:~rt~lt~ssnrss on the part  of this defe~idant but through 
his o\vn negligci~ctl :111c1 carelessi~ess in negligently ant1 carelessly sticlriig 
his I~antl  illto the iliacllinc \vht?rc he liad no business and n-here he k i i e ~  
bcttcr or in striking sonle portion of thc machine, and that such negli- 
gence on his part is t q r e s s l y  p1c:ldecl in bar of any I-ecorery in this 
tdnuse." 

CLARKSOA, J. -\t the close of plt~intiff's evidence the defendant ~ n a t l t ~  
;I rnotioli in the court belov for jutlgnieiit as in case of nonsuit. C. S., 
,567. Tlic nrotion 17 as sustnincd nut1 in this lye think there is error. 

I t  is the vell  settltd rule of practice and accepted position in this 
jurisdiction that, ou a motion to noiisuit, the e\idencne ~vhich  makes 
for the plaintiff's claim ant1 nhich  tcntls to support his cause of action, 
T\ hcthcr offered by the plaintiff or elicited from tlie defendant's wit- 
nesses, ~v i l l  be taken and considered in its most favoralde light for the 
plaintiff, and he is entitled to the benefit of every reasonable intendment 
upon the evidence, :rntl el ery reasonable inference to he drawn there- 
from. 



Tlie e l  itlwcr of plaintiff n a? in part : "I was runll i~ig C ' O I I I ~ C ~ . .  

IVhitiug comlwrs. T h e  combers \\ere uwtl to comb tllc rottoil :III(I 
t a l a  all the stuff uur of thc cotton t1i:rt \ \a ,  necessary for tlle111 to taLe 
out to rriahc t l ~ c  tlneotl. 'Yo prcprc.  the rotton to niake thrwtl. Tllc. 
c w n h ~  are t~ I I  or tv i l l  e iuclic c, autl the? coille down this IraF (irltli- 
rntiug) a i ~ d  n he11 tlwy r0111e (lo\\ 11 n l i tw tlic c 2 0 1  to11 goes tl~rougli therc 
.we t x o  s t ( ~ 1  ro11(v t u o  11ooki tlmt you l l x ~ ( .  to take up, a~l t l  thi. 
I S  \ \ ha t  n e  call the, 11i1)pcrs that come up, a d  o u  l i a ~ c  to lift that 
comb back and lay it back and lift up thwe two hooks and take the 
roller out mid take the rope off, and then you h a l e  to put back tho 
iollcr and put the hoohi bnc.11 a11d t l im start our cotton through, anti 
\\llcli I tloue that thi\ cot1111 fvll on IIIS 11:uid. The  comb is up  o lcr  tlw 
ioller5 ant1 coriios riglit donn like that (intlicating with hook), coair- 
o i r r  lihe tliat right tlolvii on tlii.: cottoll, and \~lrcw you lay it bwh 
j o u  turn it right back like that. Tlicre are t n o  rollers under this comb 
.mtl the lialf laps tliat the teeth n as oil. Tlie cornb has tcetli on it, on 
t11c hottorn, a i ~ d  t l ~ e  cotton goes througll the rollers. There is no tcctl~ 
on the r (>l I~rs .  Tlie<e nippers are things that come up tlirough therc 
that lit.(fil) time, 1 suppose to carry t l ~ r  cot to^^, that goes up  a d  t l o w ~ ~ .  
the i ~ i p p w s  work 2111 t 1 1 ~  time. Tlic ~ i ipper-  cuts the cotton. They ar r  
~ n a d c  out of qttrl. . . . Tl'he~r I s t ~ r t c t l  to cornb the comb n a i  
lnyir~g back t l~e rc  (intlicat~irg) ant1 it just fell o \er  and caught lrq 
11atltl ant1 tuok tlic fiuger nail otf riglit there. . . . I couldn't tell 
J nu \ \ha t  degree. tlie angle n ould be. I f  tlie coinL n as properly fixed 
its on11 n eight n o d d  11old it back. I f  tlie comh was in proper s l~ape  
1 c q ~ r c t  it vould stay back, hut it did not do it, it  fell, that is all I 
cam tell you about it. I doil't knon w h t  n as nrong wit11 the shape of 
the comb, I aiut a comb fixer. Pcs ,  sir, the wason I sag tlie comb nay 
11ot in p r o p  r 41al)c n as 1)ecause it fell. Yes, it  norks on a hinge :~iitl 
its own nci.ght holds it back if it rs kept f i q h f ,  if i f  zcouldn'f ?cork loo\? 
and  d m p  ~ O Z L I Z .  I t  is fastcried tlonn on tlie bars that  n.oultl hold i t  don11 
I nerer did norli on a comb, all I done to the cornb was to jubt ru11 
tlic comb. 1 rlelcr (lid t ry  to repair a coinl). No, I didn't know tliat 
there IT as a ~ i y t h i i ~ g  7\ r011g TI it11 the comb, more than the comb come loosc 
:~iid fell; I don't know xilij. . . . The cotton had not got through 
\\hc>~i t l ~ c  comh f<,ll. I hat1 a paddle made out of noocl that  they gare  
~ n c  and I nred it to poke it through bctween the steel roller?. Tlicg ga r?  
me the paddle ant1 told me to poke the cotton through the rollers. TAP 
? r t a t ? ~ ( n ~  ? ( a h  111nn1114. I t  11nd f o  m n  l~e forc  the  (rifton u ~ u l d  go throug/ i .  

. My immediate foreman was Mr. Welch, Cary Welch. He had 
n 3ectioii hand in t l ~ r r e  and :r superintendent a~i t l  he helped orerhaul all 
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t ~ o r ~ ~ b s  lli~nsclf, Mr. Welc11 tlitl. Tf 1 1  a.\)~'t nt!/ tlui!l to 11.prtir m ~ c h i n c i y  
it ~ i a s  m y  t7uf?j to r u n  it." 

We think tllc cvitlcncc of similar o c c . u ~ ~ c ~ ~ ~ t ~ ~ s  that \vrw excluded hy 
rlw rourt bclo\\ c o i l ~ l ~  t c ~ ~ t ,  the prohatire forrc ic for ill(. jury. IT TV\.:I> 

i l l  el idcncc tllat no c~hrn~gc~ 1l:ld or.curre,l. 
111 I'crry I . .  I?ot f l ing ('0.. 196 N. C., at 1). 691, n c fin,l " 'ET idencc 

of similar oct4111~rc~11c~e~ is a t l ~ l ~ i t t c ~ l  nl iew it :Illpears that nll the essential 
pllwical c o ~ l t l i t i o i ~ ~  011 thc two orcniions u r r e  i~ l t lc~i t i ra l :  for  undcr 
511~11 cir~unlbta~icc~s the 0 1 ) ~ t ~ r c t l  ui~iforinity of n:lturcl raiw\ all infer- 
rncc that like cauw, n ill l)roduw like results. even though thcre map be 
~ ~ n l c  clissimilarity of contlition~ in rcspect to a n ~ a t t c r  n11ir.h cannot 
~ * e n s o ~ ~ : ~ l ) l y  1 ) ~  cxpt~.tctl to 11:ivc affected the rcsnlt.' 22 ( ( ' .  .I., 731, src. 
840 ;  l'rilchrdt c. K .  R., 137 S. C., 8 8 ;  I;rufhcr,s r .  'l1oOocc(i Co., 1-14 
N. C., 330; l loroclt  1%. J l f ,g .  C'o.. 131  K. C., 251." ,4'11tcr1 I>. I l a n d l ~  C'o.. 
188 1'. C., ;lt 1). 235;  J l t C o ~ d  1 % .  I larriron-l l ' r igl~i  C ' o . ,  39$ X. C., 742. 

111 Nhaul I.. I lot~rl lc  ( 'o. ,  A I I ~ I ~ ~ ,  at p. 236, eluoti~lg f l o i l ~  Blevins  1 % .  

C o t f o n  X i l l s ,  150 N. C., -1913, is tlw following: "It  may he wrll to not? 
that the doctrine v e  arc now discu~si~lg.  refr1-s to the objrc i r e  conditionr, 
where, from the facts and circumrtanccs, it is reasonablj probable that  
no change has occurrrtl, antl n ~ u s t  not I)e cwnfused with the position 
vhich obtaills*n.itli us, that rolunt:~ry changes matle b j  any employer 
:~ f t c r  an illjury to a11 cmployre, antl imputed to the employer's nngli- 
geiicc, arc not, as a rulc, rclerailt 011 thc trial of an i swe ~etwecn them." 

I n  d n ~ ~ n o n s  .c. X f g .  Co., 1 6 3  N. C., a t  p. 1 5 2 :  "It  is cstahlishtd by 
repeated acljutlications in this Statc that  an employer of labor, in the 
exercise of reasoi~ablc rare, must proritle for his  employees a safe 
place to do their work and supply them with machinery, implements, 
ant1 appliances safc and suitable for t11c work in which t h ~ y  are engaged, 
ailel to keep such irnplemcnts, etc., in safe col~dition as far as this call 
be done by the csercise of proper care and supervision," citing numer- 
ous authorities. Ll ins ley  v. L U I I I ~ I C T  Po., 165 K. C., 122  ; Riggs  I,. -1lfq. 
Co., 190 N.  C., a t  p. 238. 

I t  was in evidence that irl tloing the vork rcquirccl of plaintiff, the 
n~aclline "had to run"; "if the comb was properly fisetl its own weight 
would hold i t  back, . . . if it  is kept tight ( i f )  it  wouldn't work 
loosn antl drop down." Shortly after plaintiff was i n j u ~ e d ,  some tlirec 
days, one E a r l  Crisp took his place a t  the same machine, the same comb 
fell while hc was operating it. Later one F rank  Birchfield took Crisp7' 
place and worked a t  the same mac3lline. H e  testified, in p s r t :  "Q. State, 
Mr.  Birchfield, while you worked with that  comb, whr>ther i t  fell at 
times? A. Yes, sir. Q. While yon were workilrg with it, it  fell? -1. 
Yes, sir. Q. About how many times did it fall while you were working 
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n-ith i t ?  A. I th ink  i t  fell  three or fou? times when I v a s  uwrl<i i~g 
n i t l i  i t ,  I knon. i t  did. IZy the  court : Hon7 long mas that ,  M r .  Birchfiehl. 
a f te r  N r .  Aln~ont l  w:rs i ~ l j u r e t l ?  -1. Well, i t  must h a w  bwll so111cthing 
near  t h i r t y  clays." 

W o  tliink the  c ~ i d c i ~ c e  of l ~ l n i l ~ t i f f  suf f ic ie~~t  to bc submittc~tl rc l  :I ,iul,y. 
F o r  the  reasolrs g i ~ m i ,  tho ju t lg~ncnt  of tlw court  bclou. is 

Reversed. 

STATE v. J. MACK RHODES. 

(Filed 8 January, 1932.) 

1. Appeal a n d  E r r o r  J &Motion for  continuance i s  addressed t o  discre- 
tion of t r ia l  court and his  refusal is  not  ordinarily reviewable. 

The granting or r e f h i n g  of a motion of a party for a continuance of 
a cause rests in the sound discretion of the trial judge before whom 
it is heard, and the esercise thereof is not reriewable on appeal in the 
absence of gross abuse, and where it  appears that the judge acted 
after a careful and unbiased investigation of the circumstances, his re- 
fnsal to grant the motion will not be disturbed. 

2. Criniinal Law G s-Books of bank held sufficiently identified and  
properly admitted i n  evidence i n  p~.oseeution for  embezzlement, etr.  

Where the president and former cashier of a closed bank is tried for 
embezzlement, misappropriation of the bank's funds, false entries on its 
books and records, the testimony of an expert accountant employed to 
make an examination thereof that he found the books and records in the 
bank's vault upon opening it with keys furnished bsy the bank's cashier 
and bookkeeper, is suficient evidence of their identification a s  the books 
and records of the bank, and they are properly admitted in evidence. 

3. Same--It is presumed t h a t  entries on bank's books were n u d e  bx 
accredited agents and  rmployces. 

A bank operating undcr authority of n State statute is subject tu 
public supervision, and its rights, powers and privileges are  prescribed 
by law, and in the exercise thereof it  is presumed to Beep a correct 
record of its transactions, and proof of the identity of the books raises 
the presumption that the records and entries they contain wcre made 
by accredited clerks or agents of the corporation, and in a prosecution 
for embezzlement, etc., i t  is not required of the State to produce all the 
employees a s  witnesses to the entries thereon, the entries covering a long 
period of time. 

4. Sam-Par01 expert testimony i n  explamtion of bank books properly 
introduced i n  evidence is competent. 

The entries on the books and records of a banking corporation tvhen 
the books are relevant to the inquiry on the trial of one of its officers 
for embezzlement, etc., are not self-explanatory, and par01 evidence 
is admissible in explanation thereof by witnesses introduced a t  the 
trial who are competent to testify, subject to direct and cross-examination. 



103 I N  THE SUPREME COURT. L202 

\ I )  \ \ I , ,  J. 'l'lic court co111 c ~ ~ c . t l  011 t11c - t ~ o ~ ~ t l  t h y  of , \ l :~rcli ,  1931, a1111 
O I I  tl~c. fiftli thc, tlc.felitl:~ilt i n o ~ c t l  f o r  a coi l tmun~ice oil t le ground tliat 
lie n a s  not p l i y s i c a l l ~  able to  go to t r ia l .  R e  procluccd two certificates. 
c w h  cig~lecl 1)y a r e p u t a l ~ l e  j~hysiciau,  i ~ ~ t l i c n t ~ n g  the  dcfcntlant's "higlilj 
1 l c m  ou. .tateW ant1 tllc p r o b n b ~ l i t y  of n l i e n  ou i  c-ollapsc~ or breakdon11 
'I'hc inotion n n s  tlci~ittl  a11t1 thcx c2:~sch \ \ : IS set fo r  t r i a l  011 the  fol lowii~p 
I \ lo~ l ( l :~y .  I t  \ \ as  i ~ o t  called a t  tliat tim(,, I ~ u t  the  t r i a l  judge of liib 
o u ~ i  iuotioii requested :I p11ysicinll fro111 . \ 4 1 ~ \ i l l c  to c:camine the tle- 
f w d a n t  :rnd to  tlctcrnli~rc~ nliether lit, roultl 1 1 c a  1)rouglit to  t r i a l  without 
I ~ I ~ ~ ~ I I I I ( ~ I I ~  to  l ~ i i  11ealtl1 ant1 \ \ l i r t l ~ r r  h e  \\oultl likely 11. more able to  
.tall11 tho tri,ll in Octol)er. T h e  p h p ~ c i a ~ i  fou1111 1111 organic, tliica*,. 
rofcrretl t h e  tlefcwdnrit's contlitiori to large tloscs of hypnotic  drugs, niltl 
t ~ ~ l n c - s e i l  thc~  o l n i ~ i o n  tha t  uncler certniii c~on(1itioiis 11s n o u l d  soou 
"11c :rl)lc to undergo tlic court p r o c ~ e c i i ~ ~ g s . "  T h e  rase wt s firlally called 
(111 thc  c l l e~e~i t l i  d a y  of M:wcli, n h c n  t h e  defendant's motion f o r  n con- 
t m u a ~ r c c  n a s  again o ~ e r r u l c t l .  't'hc denial of the  motion is the  subject 
of tlie first three exceptions. 

T t  is non a fami l ia r  axiom tha t  g ran t ing  or refusing t h e  c o ~ ~ t i n u a n c e  
of tl cause i i  n iiintter n l ~ i c h  rests in  t h e  discretion of t h t ~  t r i a l  court  
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H. 0. CI-IARNOCK V. REUSIXG LIGHT AND KEVRIGKRATING COM- 
PANY AND W. J. REUSING. 

(Filed S January, 1932.) 

I .  Master and  Servant F a-Superior Court may deter3nline whether 
plaintiff was employre when cn~ployrnrnt is set up  as defense t o  
action. 

Where, in an action instituted in the Superior Court to recover d a n -  
aqcs for a negligent injury, the defendant sets up  the defense that  thc 
plaintiff was a n  employee and that his exclusive remedy was under the 
Workmen's Coml~ensation Act, Held: the issue may be determined in the 
Superior Court, its jurisdiction not being ousted by the Compensation 
Act, and upon cvnflictilig evidence it  is properly submitted to the jur).  

2. Highways B Ic-In order  fo r  ncgligcnce of driver t o  bt= iniputed t o  
guest  the guest  mus t  have such control as t o  be i n  joint possrssion. 

Wherc the doctrine of being engaged in a joint enterprise is relied oil 
by the defendant sued for negligently inflicting a personal injury i n  
the driving of an automobilr \vherein thr  plaintig was a n  invitee. i t  
must be shown by the defendant that he and the plaintiff had snch 
control over the car as  to be substantially in joint possession of i t .  

, I~JI~EAL by defendauts f r o m  Xch'lr.o,~j, J . ,  :it M a g  T e r ~ u .  1!1:(1. of 
R I - s c o a r m .  N o  error. 

 EX CURIAJI. T h i s  is  a civil action which was tried ill the Superior  
Cour t  f o r  t h e  recovery of clamages f o r  personal i n j u r y  alleged t o  h a \ ( ,  
bee11 caused by the negligence of the  tlef~ntlant.;. T h e  corporate  tle- 
f e ~ i d a n t  owned a n  autonlobile which W. .J. Reusing mas dr iving as  it. 
lwcsident a n d  agent i n  tlic prosecutiou of i ts  business. T h e  plaintiff 
allegcd tliat htl was r iding a s  a guest a t  t h e  invi tat ion of Reusing on 
the highway betnecn A l ~ l ~ e v i l l e  and S p a r t a n b u r g ;  t h a t  others were ill 
the c a r ;  t h a t  the  brakc;; and tires were defective; t h a t  Reusing, though 
r e p ~ a t e d y  wnriied to desist, operatctl the  ca r  ill :1 heedless and reeklebb 
niannrr  and  a t  a n  excessiw ra te  of speed, 50 or 60 miles a n  hour. unt i l  
i t  lcf t  the  highrmp.  "junlpcd" a ditch, turned over, and  injure(1 t h r  
plaintiff. T h e  defrnclants denied negligence, set u p  the  usual  deftwseb. 
and nllegcd t h a t  t h c  plaintiff a t  the t ime  of t h e  i n j u r y  u7ac: a n  emp1oyc.e 
of t h e  tlcfendant and  t h a t  a n y  compensation to which h e  might  be 
entitled should be awarded by the  I n d u s t ~ ~ i a l  Commission.  issue^ 111- 
volving all  these questioris were submitte(1 to  the  jury ant: a i i ~ n c w ~ l  
in favor  of the plaintiff ant1 h i q  damages w r c  assessed. 
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IJ~iiIer tlie T\Torkineli's Cornpei~sntion -1ct c w r y  cmployer and. c111- 
l ) l o y c ~ ,  csccpt as  tllcrcin s tn t rd ,  slinll be l ~ r e i u i ~ ~ e d  to h:~';c accrptctl t h  
~ ) r o v i - i o ~ ~ s  of the :LC;; but thcro is  110 prosuiiil)tior~ t h a t  every persoil 
\ \ h a  is i ~ ~ j u r t d  by a corl)or:rtioi~ or  ail i i ~ d i v i d u d  is a n  ei~iployee of 
c,itl~cr. 'J ' l~at is  :I i i i ; ~ t t ~ ~  of proof, ~vliicli ill this c a w  t h ?  j u r y  rcsolvetl 
ag;~illst  the  ticfer~clnr~ts. To hold, as  the  :xpl)cllal~ts ili t i i~iate, t h a t  the 
Ilitlustrial Conln~issioii  lins "csclusiw jurisclictiou" to  detcrnlilie the  
i ~ ~ l a t i o ~ i s l ~ i p  of the  p:rrties a11t1 t h a t  t h e  Superior  Cour t  is ousted of i t5 

ju r id ic t io i l  would be a t  l w s t  ail nnomnly ill judicial prcmdure.  
W e  l i n ~  e csau~i l l ed  the  s e v c r d  c)sccl)tioi~s md. find tli,it a n  elaborate 

 re^ ~cw- of thciii n o u l d  rczult ouly ill a repctitioil of fami l ia r  priliciplc.. 
Tlicre is no e r ror  i n  t h e  i i i s t r u c t i o ~ ~  rclatiiig to  the  h l r d c n  of proof 
on the first iisue. Kor is tlicrc sufficient evi(lclice t h a t  the  r h i ~ l t i f f  and. 
tlie dcfclitlai~ts were c q y g c t l  ill ;I joint enter l~rise .  colr~rrioi~ e i ~ t e r l ~ r i s e  
ill r i d i i ~ g  is  ilot enough;  tlic circui~istarices iiiust be s ~ . r l i  as  to she\\ 
that  t h e  plaintiit ' alitl tlic clri\.er hut1 sucll coritrol over the  var :IS to be 
substa~i t inl l j -  ill the  joint 1)o~scssioil of i t .  . l l h i f t o n  c. l l i l l ,  190 X. C., 

iel~clarlts, \\-crc presei~tcd by tllc, court  ill t h e  illstruetioils g i ~  en thc  jurj- 
on t h e  issues subn~ittcd..  

Testiiiiony as  to tlie speed of the  cur, slinil:~r to tha t  ulider the c i r c u ~ u -  
~ t a i l c e  r r fc r red  to, n az  colisitlerctl nnd approved in I1 i c / , s  ti. Lorr ,  20 1 
Y. ( I . ,  7i3 .  The r ~ i i i a i i ~ i l i g  e x ~ ~ p t i o i l s  a r e  fo r~ i la l .  

T h e  cliargc to  the ju ry  \ c r y  clearly set out the  several co l i t c l i t io~~i  of 
rli~x parties so f a r  as thcy n e r c  reasonably jubtified by the e v i d e ~ ~ c e  slid 
:~l)l)liccl tliv In\$ :IS coi~tcii~plntocl by C. S., 564. 

It i, u~incc.cssary to conrider the f o r i i i ~ ~ l  escept ioi~s.  Wc. f i ~ ~ ( l  
Xo er ror .  

J. F R A N K  SMITH, WALTER L. SMITH ASD ('. W. SMITH v. WALTER J. 
RARXHARDT A ~ D  I:. W. BLACKWELDER, COMMIL~SIO~EB. 

(Filed S January, 1932.) 

Injunctions B &Held: plaintiff could not enjoin sale of land under  
order  of court,  his rcmedy being by motion i n  t h e  ori:yinal cause. 

\Vhcrc land embraced in n deed of trust has becu ordered sold by final 
judgment the fact that it  was u l~dcr  lease nil1 not 1)re';eiit the dissolu- 
tion of a restraining order, the sale being subject to co~ifirmance by the 
court, the r e m ~ d y  of the plaintiffs, if they are entitled to any, being 
t)y order in  the original cause. 



.\PPIXI, 11y plai~l t i f fs  f ro11~ Oqlc.cl~,y,  J., nt Chnnihcrs ill Poncc~rtl, 21 
Fc,hru:~ry, 1931. A2ff i r~~~ct l .  

T h i s  is  a n  action to restrain t l ~ c  clefcv~(l:lnt, 13. Mr. Ill: i(:l i~clil~1~. c o ~ u -  
~ ~ ~ i s s i o n e r ,  f r o m  s(~lling tl~c> 1:111ds d t : sc r ih l  i l l  the' ~ o ~ ~ i p l ; ~ i ~ ~ t .  1111(1c,r :L 
jut lgmei~t  ni~cl tlwree of tllc Superior  (_'ourt of' C n l ~ n r r u s  C n u ~ i t y .  rt.1;- 
~lcrct l  :it Fchrunry  Tcr111. .l!)29, i l l  all action bctn.cei~ !lie p l ; ~ i i ~ t i f f s  i 1 1 1 c l  

tlic clcfenciant, TT'ultcr J .  U;~rlrliardt.  
T h i s  :\ction \\,:IS hc,g11~1 011 :{I .ralru:~ry, l ! l : j l ,  ; I I I I I  T\.:LS l~car t l  ~ I I I W I ~ : I I I T  

to ~ I I I  or(1er to ,qhi)\<,. ( B : ~ i ~ v  I Y ~ I J .  :I tvni1)ornry r c > s t r : ~ i ~ ~ i n g  c7ril1~1, ,i:rtt>ti 2 

I"c.brunry, 1931, slioultl irot 1x1 co~ltir~uccl to  tllc f i l ~ a l  1 l e : ~ r i l r ~ .  
F r o m  judglncnt ~ l i s s o l v i ~ ~ g  tlicl t ; 3 i ~ ~ p o r : i r ~ -  rcstl.:rilii~lg ori1,~r. 11l:r i11t if:'- 

;11~1x~:110~1 to thc  S U ~ I ~ I , I I I I ,  Court .  

1'~,:1t C! I ~ I A N .  111 :LII ~ V I ~ O I L  l~'111li11g it1 t11e S u p ~ i o r  ( . ' u~~r t  uf C' : I II : I~YII> 
C o u ~ ~ t y ,  :tt %'cbruary T ( , ~ I I I ,  1029, ~ ~ ~ I Y I Y , I I  thcl 111:1i11riif'> ill : tv t i t~ i~  
:1r1(1 t l t t ,  cI(~ft~1111:11rt, 1\- ;11t i~ .J .  13:1r1111:11-(1t, t l l t~ r t~  \\.:ts :I fili:11 ~ L I ( I ~ I ~ I I ~ I I I .  
al~cl :I clec~rce that  tlie l:t~iils ~lc.scril)e(l iu :I tltecl of i ru$t  t'scc'11tc11 11)- 
plni~l t i f ts  to  secure their  note  held by the tic.fcl~cin~lt, Wa1tc.r , I .  l h r w  
Iiartlt, 1w sold alltl t h t  t h e  p r o c c ~ d s  of suit1 sale, 1~ : rpl~l ic~l  : IS r l ~ t ' r v i ~ ~  
tlirecttrtl. B. W. Blackwelder was appointed i n  said tlccrt'e ;L- v o ~ ~ l r u i ~ -  
sio11i.r to  sell saitl 1:mds. I n  accortlalicc wit11 ccrt:~iu prorisic~ll: of sxici 
tlocwc, the  said X. W. GI:rck~veltlt~r, co i i i l~ i i s s io i~c~ ,  011 1 J:t~iu:rry, 1031. 
:~tlwrtisccl said lands f o r  sale oil 2 February ,  1951. T h i s  : ~ c ~ i o ~ i  \\ . ; I -  

I ~ c y p ~ i  011 31 Ja11u:~ry, 1921, to wstrai l l  the  said c o m r ~ i i s s i o ~ ~ c r  f r u ~ ~ ~  
selling said 1;iiltls i n  accore1alic.c with the tlerrce r t d e r c t l  ;it  Fthl)r11:1~>. 
T c w i ~ ,  1988, of t l ~ e  Superior  Court  of C:~bnr rus  County. 

.[ tc,mporary r e h t r : r j ~ i i ~ ~ g  ordcr s ig~lcd O L I  2 F( ,bruary,  1921, I\ a s  t i  i-- 
:c,lvetl a t  tlic 1lc':xrilig 011  2 F c b r u a q ,  1031. P l a i ~ i t i f l s  csccytctl to tl~c. 
i u e l g l ~ ~ c ~ ~ t ,  ~ l i s s o l v i ~ ~ g  tlit, t tmil)ora~,y w s t r : ~ i ~ ~ i ~ ~ g  or(ler an(1 : 1 ~ ~ ] 1 ~ : 1 1 t v l  to . - 

t l ~ i s  Court.  
. . 

TTTc fine1 I I O  error ill tl~cj judg1111111t dissol \ - i l~g rlich telillml.ar1 r c s t r : l i ~ i l ~ ~ g  
or(1er. T h e  fact  t11;r t t 1 1 ~  (lef O I I ( ~ : I I I  t ,  W. .I. I ~ : ~ r ~ ~ l i : ~ r ( l t  i , ~  i 1 1  11ossesio11 
of tllc 1311d5 t1escril)etl ill the tlec~l of t rust ,  i l~itler :r lcnsc csec.utt~ti b ~ .  
the  ~ ~ l a i ~ i t i f l s ,  is iu~lllatt 'rial.  S o  s:rle of said lands will 1~ c o r ~ s ~ i ~ ~ r r t ~ : ~ t c ~ i I  
unt i l  ,c:rilie h a s  bec'l~ c o ~ ~ f i r m e d  b y  tlic Supcirior Court .  

I f  plai~l t i f fs  a r c  c~ntitlctl to  :111p relief 011 tlle facts  :~llegc.tl i l l  tl~c>i!. 
c~umI~l:tiilt, such relief m a y  be Iratl by 311 order ill the  action i ~ i  \vlii1.11 
the decrec fo r  the  s:dc of their  lnrids n.:~;: ~~cWlcretl.  Tt  carrnor \ i f .  1 1 ; r t l  
~ I I  th is  :wtion. 'l'lic~ , i i~ ( Ig~i~e l i t  is  

. \ f i r r ~ ~ c ~ l .  



STATE r. C. J. GIBSON. 

(Fi led  8 January, 1932.) 

Husband and \Y i f c  A c,-filisrcprrscntation of wife before marriage t h a t  
bl lc  \ \ a s  prrbgnant is  no tlcfcnw i n  prosccntion for  wilful abandon- 
ment. 

The false representations of the prosecutrix that she was pregnant 
before the marriage is no defeusc in a cariminal action alpinst the hus- 
band for n ilful abandonment. 

A l f f u r r z c ! j - G ( ~ ? z e ~ ~ a ~  B I . I ~ ~ ? , I  I / /  U I I ~  l , $ ~ i s i a ? ~ /  l f t o m e y - l f c n r ~ a l  i';?ulfte/( 
f o ~  t h r  S t a t e .  

l ' l r n n ~ a ~  -1. C ' u r r j  f o r  t l c ~ f ~ ~ ~ t l t r n i .  

IZ I. SECHRIEST,  E'. T. EVERHART,  H. T .  MANUEL, J. 13. LOI.WII\'. 
LINDSAY LOFTIN,  J. D. MORGAN, W. E. STINSON, MRS. J. A. LIN- 
THICURI, C. R. THORIAS, D. J. HUNDLET,  JOHK A[AK\'UEL, N. E'. 
JORDAN, FLOYD SLACK, JOHN T .  FOWLICE, J. 13. HARRISON,  ROT 
H. GRUBG, FRANK HAGER,  E. G. BARLOW, THEODORE RIDGE,  
L E E  TYSIhTGER, NUAlA ( J O H S )  H I N R L E ,  AIRS. C .  'I!. EVERHART,  
F R A S I i  LAKIER,  h1. I<. HARIPTOX, SIKR & OWENS,  AND T. H .  
SHIRLEY,  r. T H E  CITY O F  THOhIASVILLE. 

(Filed 27 January, 1932.) 

1. Municipal Corporation G b d s s e s s m e n t  fo r  widening: s t reet  beyond 
width of regular highway without petition of owners held invalid. 

Where, in  constructing a highway through a city, the State Highway 
Commissio~~ contracts with the city to construct the I-ighway through 
the city with n width of five feet on each side in esctss of the width 



of the  highway Ireyoncl t h e  city limits, t h e  town to pay the  cost of the  
ex t r a  f i r e  feet on each side, U I I ~  the  city levies a special assessment 
agains t  t h e  abutt ing owners t o  pay for  the  addi t io~la l  five-foot stril) 
\vithout a petition of the owners : IICld, the  s ta tu te  under which the con- 
t r ac t  was  ~ n a d e ,  sec. 3S ( i (E )  N. C .  Code of 1931 (bfichie),  applies only 
wlic're t he  width of the street  :111tl the regular highway a r e  tlie same, 
cl~lcl the  nsscssmcnt is  invalid, t he  provisions of C. S., 2707, requiring a 
l~crit ion of the. majority of the  butting o\\ ners to  be filed, not haying 
been complied with. 

2. S t a t u t e s  11 a-Statutes g iv ing a u t h o r i t y  to tnlce 1;1nd or b u r d e n  i t  
nii.11 assrXssmcnts s h o u l d  b e  s t r ic t ly  constructl .  

The s ta tu te  giving the  Sta te  and mu~l i c i l~n l  authorit ies t he  right and 
aut11orit)- to t:llic priv:rte 1:1iids 01. burdrii i t  for public 1)urposes should be 
strictly c ~ ~ l ~ s t r u e t l .  



froin curb  to c.urb! 40 fot't. Sut.11 : ~ t l d i t i o ~ ~ u l  l ) a v e l i ~ c ~ ~ t  to bcs of the  
same kind nntl c l in~xe~te r  :ls tha t  provitled by the S t a t e  1::ighway C O N -  
inissioii. 

I t  is u~ltle~.stootl ; I I I ~  ; 1 g r t ~ ~ 1  t h t  the to\\.li of TIlo~li:~sx-ille s11:111 C ~ L I S C  

to bc laid, under  s:iitl ~ ) ; I ~ V I I I C ~ I ~ ,  a11 ~ I C C I ~ S S : I ~ Y  water,  SITW, gas :1t1t1 

c:tlier p ipe  lincs, o r  co~~clu i t s ,  t o g c t l ~ c ~  with :dl uccessar)r h o u w  or lot 
( ~ O I I I I C C ~ ~ ~ I ~ P ,  to  t l i ~  curb  l i w  of w i d  stroet, :UNI tha t  110 p r t  of the  cost 
tlicreof s11:dl bc c l~argc~ahlc  to o r  agr.iilst the S t : ~ t e  Illigkway Curlnuis- 
xiou n ~ ~ t l ,  ns :I f u r t l ~ c ~  iiitlnc~c~nicnt to  tlic Stat<,  l l igh \vay  Clunn~iissio~i 
ro elltcr illto tliis voirtr:~c.t, tlic ton.11 of Thor i ias~~i l l e  aglees and  billcls 
itself to  sayc tlic S t a t c  IIigll\v:\y Coi~nuissioii  l iari~iless fro111 al l  costs 
that  i t  mny incur  by I . ~ : I S ~ I I  of tlic r ight  of wag  of sni f i  R o u t e  10. 
t l ~ r & g l ~  tlie t o w l  of Tl ioi i las~i l le ,  a11c1 to p ror ide  f o r  tlie p:on1pt rciiioral 
of :Illy tclcplio~ic or electric line poles o r  o t l ~ e r  obstruc.tioll.: t h t  IiIaj, he 
~~c~c~css t i ry  fo r  c a r r y i ~ i g  out tllc said impro~-emeli t .  

Provided, howeyer, that,  if tllc town of Tl ioi~lnsr i l le  s l~n l l  be ul~ublc,  
I)rior to  the t ime of tlic c o i ~ i ~ i ~ c u c c ~ l i e l i t  of c o ~ ~ s t r u c t i o ~ i  011 this projcct,  
to gi\.c the  S t a t c  I l i g l i v x g  Com111iasio11 wtiafuctory assur;lucc of a r i g l ~ t  
of way f o r  tha t  p o r t i o ~ i  of the project bct\vc~m st:ltioi~ 4 2  rind the ellti 
of t l ~ e  1)rojcc.t a t  C'ollr>go Street ,  wlicrc the plan1 p r o l m e d  shon.s all 
cwc.ronclm~c~~lt upoli the  r ight  of way elai~iic~cl hy tlic Southern Rai lway 
C ' o ~ ~ ~ l ~ i m g ,  then, ill tha t  c \ - c ~ ~ t ,  the  S t a t e  1Iiglin:ry Con111 i ~ s i o n  reservcss 
rlic, r ight  to cliiiri~i:~te f r o n ~  th i s  11rojec.t :dl that  portioll o Z t h e  paveruetit 
south of s t a t i o i ~  42. 

I t  i s  f u r t h e r  u ~ ~ t l t ~ s t o o t i  ant1 ngrcwl t h t  if, pr ior  to t h e  commcsllc.e- 
I I I C I I ~  of the  ~ o n s t r u c t i o ~ i  of snit1 work withi11 the  l imits  of the  tow^ of 
'~ l ion~usv i l l e ,  by tlie S ta te  I l igl lwny Conimission, t h e  t o ~ c n  of T1iom:ts- 
rill(, shall tleposit with tlie S t a t e  H i g l ~ n n g  C o l n i ~ ~ i s s i o ~ l  a sun1 of Inoney 
\vliic.ll, ill tllc o p i l ~ i o l ~  of the  c l ~ a i r ~ i ~ a l ~  of tlic S tn tc  I I i g h \ m y  Colmliis- 
siol~,,  s l id1 be su.ficicmt to pay f o r  t h a t  p o r t i o l ~  of the  clitirc par-enlent of 
r l ~ c  street of u total ~vitltl l  of 40 feet, n . l~ich,  u~ i t l c r  them t e r l i ~ s  of this 
i ~ g r e c ~ ~ ~ i e n t ,  is  chnrgt,:~l)lc to  the. t o ~ v n  of T h o l u a s ~ i l l c ~ ,  then and  ill tlint 
csvc~~t, the  State' H i g l ~ ~ ~ a y  ( 'oiiliuiusio~~ \\-ill assuinc tllc supcrvis io~i  of 
: ~ n d  c.:luse to he lnitl the ent i re  l )arel i ie~i t  as Iicrciilhefore~ provitletl. 

Tl i :~t ,  ill ~ i c \ v  of t l ~ c  c o n t c ~ ~ t s  of th i s  ugre tmel~ t  :1nt1, i n  order  t,o pro- 
~ i t l ( ~  t l ~ c  mc:111s for  c . : ~ r r y i ~ ~ g  tl~c. s : ~ ~ l i c  iuto csoru t io~i ,  the  S t a t e  High\ \ -a .  
Coim~~i.;sion, by \-irtue of w c t i o ~ ~  1 6  of the S t a t e  H i g h n a ~  .let,  hereby 
or:lors the  t o ~ v n  of T l io~n;~s \ - i l l (~  to  cause that  portion oE tile streets of 
,said to~v1i c o v r r d  slid tmbraccd by S ta te  IIigh\v:iy S o .  10, f r o m  Collegc 
Strevt 1iort11 to the  to\rli l imi t s  of Tho~nnsvi l le ,  i n  nccor'dauce with the 
pl:~n of i ~ n p r o v c ~ r ~ e n t  Iiercinbcfore rcfcrrcd to,, to  he p n v e l  ill accordance 
wit11 this n g r w ~ n ~ ~ ~ t ,  :111e1 tlio said s t r c ~ t  is  l ~ ~ c l ~ , ~  ~ lcc~ln~ce l  to lw an ; I < -  



v ~ s w ~ e i i t  d i ~ t i i c t .  i l l  :I( c o r d a i ~ w  nlt11 tl~c, l ) r o \ i z i o ~ ~ s  of w a t i o n  16, of tllc 
S t a t c  l l i g h n  ,IF *\ct.  

Ln ~ r i t n c i i  r\lierenf, tllc S t a t e  H i q h u a -  Coilirnission lins cauied thi. 
. 4 g i e e i ~ ~ c n t  to  1 ) ~  signed 11y i ts  cllnirman, attested by its assistant sec2re- 
tn l ) ,  :1r1(1 it. co~l~or :~ tc .  w:rl affisul, and  the tow11 of Tliornas\illc ha. 
r*:~usttl this : ~ g i e ( w ~ i i t  ti) 11e e s e c ~ ~ t c t l  i n  ~ t s  il;rnie, by i ts  mayor. attested 
by i ts  ton I I  vlc rli. ,111tl i t s  ~or l ) ( i i ' ;~ te  wal  :rffixeil. Esccutetl  i n  triplicate 
the clay a i ~ t l  ycnr first abox c 1.i ritten." 

Tl i r~ follonillg j u c i ~ n ~ c ~ l t  \ \ a s  rtr~tlcrctl  by the court belo\\ : "This 
csnusc comirle O I L  to be 11~:lrtl :I: t h e  rcgulnr .July T e r m ,  19.11. of tllc 
Supei.ior C o u ~ t  of D:II itlson ( 'oulita before hi, l l o n o r ,  ,John H. H a r -  
\I ood, jutlgc III t 'utlii~g. m ~ t l  a jury, a i d  the particls ha \  irig expressl> 
I\ nixctl a j u r y  rriiil an<l  agrcctl upon  the  fol loxing as a statement of fact< 
to bc found 1q- tl~c cntu t, n i~ t l  ha7 i11g agrec tl t h a t  h i>  IIouor  could rc~i t ler  
ju r lg~n~r i t  upon tlrc a d i ~ ~ i , . i o i t ~  ill tlitl p l ( ~ ~ d i i l g ,  :111(1 tllo follov 111g ng1w.11 
*tatemcut of facts, to  n i t :  

1. T h a t  the  contract,  copy of which llas bee11 irltroducc(1 iu  evide~ice. 
11 ns execute(1 11i t v  ccsil t l ~ c  S ta te  I I i g h n  ny Coru~liission alrtl the city of 
' l ' l ~ o m a s ~  illc. 

2. T h a t  tlii .trcv t ~ i ~ ~ l ~ r o \ c m c v ~ t  dcwribetl 111 th i s  contract \\ah clol~c 
1,- t 1 1 ~  S t a t e  I l i g l ~ n a y  Conimission, and tlie atlditional parenml t ,  tell 
i'wt i n  \\ irlth, in4t le  of the ci ty  of thorn as^ ill@, was  paid f o r  hy t l ~ o  
vity of T h o m a ~ i l l e .  

:;. Tlint thc, city of Thon~asx  i l k  (lid not llrocure the  r ight  of way froill 
t l ~ c  Soi t11  ( ' a r o l i ~ ~ n  Kailroad C o l l ~ p a l ~ y  ou E a s t  Xai11 Street  ant1 that  
thib street v a s  eliminated f r o m  the  contract.  

4. T h a t  ilo Iwtitlon of abut t ing p r o p r t y  ~ U J I ( V  \ \ a s  filed. a5king for  
,~,sci.;~iici~t cll*trict to 11c made ;  but tlie c i ty  of Thomnsville, relying 
111)ou t l ~ t  cmtl : l ( . t  : ~ n d  ortler of the  S ta te  I I ig l lnay  Cornmissioi~, dcclared 
~l,WnSlll~llt district ;ind rnatle at17 e r t i seme~i t  thereof and assessnient fo r  
:Ilc cost of wit1 11:l.i rlnellt against tlie plaintiffs i n  this  action, i n  accortl- 
,rlice n i t h  their  r c l i p r d ~  c f r o i ~ t n g t y  upoil tlir said improrenlent ,  nll a i  
~ c t  out i n  the l)leatl~ngs. 
;i. I t  ic adui i t t td  t h a t  110 condemnation proceedings was institutecl 

hy the ton11 f o r  t l l ~  llurpose of a c q u i r i i ~ g  title t o  the  lnnds upon whicli 
the  said street i m p r o ~  eincnt 11 as niade. 

6. I t  is ndlnittcd t h a t  tlio p a ~ r m e n t  of the  S t a t e  Highway outside 
of tlie c i ty  l imits  is only th i r ty  feet, exclusire of dir t  shoulders, a l ~ t l  
tha t  t h e  parement  of tha t  portion inside t h e  city limits inrolretl  i n  t h i i  
cwntrorersy is  40 feet. 

7.  T h a t  the condition of said streets i s  correctly shomr~ on hlue pr in t  
introduced i n  evidence. 
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6. That chapter ::01, s c c t i o ~ ~  49, Private Lavs  1915, 1s in full for t~s  
:111t1 c,ffcct as a pnrt of charter of city of Tllo~nasrille. 

9. That  said asvwncwt  ant1 inlpro~c~inc~nt is in:~tlc under a l d  hy 
7 irtuc, of scvtion 3'*4G(ff) of S. C. ('otlc (Micl l~e) .  

10. That  the city of 'l'holila~\ illv is : L I I I ~  \\:IS at  the t l l~ ic -  hcrc~l i  rc- 
fwrccl to in the pleu(lings :I city of uorch t l l ~ ~ l  :l,OUO inllabita:~ts. 

11. Tha t  t l ~ c  Stntc. l I i g l l n q  S o .  10 hat1 l,rtL\ iouily h e n  co~~.tructetl 
hy the Statc Highway Uomrnisqio~~ froin tlir city of II igh l'oint to 
( 'ol l(p!  Strcet ill t l ~ r  city of Tllo~ll:~s\ ill(, :L total \\ idtll of t l ~ ~ r t y  fcct 
:n~( l  eigllteeii feet tllcrcof llacl bee11 paved n l rh  eu~lcrete. 

12 .  Th:\t State Highway No. 10 follonc, ;\lain Street f1o111 Collcgc 
Stwet nestward and that  tllerc. existed 011 this ~ t r e c t  :I paTelncmt \ aryi i~g 
111 nitlth from t\\enty-four to fort:-sis fcet to the \ \c~>tnard c i t j  lilnits. 
ant1 that  the State H ighuay  S o .  10 thc.11 coi~tinucvl i l l  t le tiliec.t~o~i of 
L(~r ; i r lg to~~ over :I t ll~rty-foot roa(1, cq$tcrl~ f tct  of \\ 1ic.L h,i~l hcetl 
paved. 

13. That  s i l~ ru l t a~~cous  xt it11 tlle builtlil~g of the street 111 contror 
111 this astioil the State ZIlgli\~ a y  S o .  10 froill tlie city liil ~ t z  of T11ornu~- 
I 111~ to the city limit5 of lIig11 Point  wns witlcnetl by the State 1Iighn:l~ 
C o l ~ m l ~ s s l o ~ ~  to a l )avclue~~t  of thirty feet, n i th  a file-foot chrt should(r 
on citller side, alld that  par t  of S o .  10 e s t e ~ ~ t l i ~ ~ g  fro111 the eastern coi- 
1)or. t tdimits  of the city of Thonias~i l lc  to tlie i ~ ~ t e r s ( ~ c t i o u  of E:~st 
I\I:ii~i Strect n n s  p \ ( d  by tllc State Higlinay Coriiinis~io~l u l ~ t l t ~  t l~c 
terms of the contract betvcerl the State Highxvay Co~nii l ib~ion and thc 
c+~ty  of Tlioilias\ ille, iiltrotlucccl in evidenec, to :I I\ i(lth of forty fwt. 
r ~ ~ i ~ l  tho city of Thon~nsville tliereupoli paid to the State IIigh\ray Com- 
rriissiou the cost of ten feet of this pavement, five feet atiilitionnl O I I  

racli side of the forty-foot str ip col~stitutillg the :~ssewu,wt diitrict 
i nvo l~  ed in  this action. 

SOY, therefore, his 31or1or being of the op~nioii tha1 upon tlie ntl- 
~iliisions ill the pleatlillgs alltl the forcgoiug statement of facts the 
:~rsewnent  levied by the city of Tllonlasx ille, 1s in\ alid, the same is set 
:isid(>, ant1 cleclaretl null n11d void, and smcl city of rhoillasville i. 
1~erI~ctu:~11y erijoiiletl ant1 restrained froill collecting said as,essmwt 
Tl~c, cost of this actioli to be taxell :rg:~inst the city c)f 'I'hon~as\ille." 

r 7 l l ~ c  defendant escel~tcd to the jut lgl~~c>~rt  :I. qigncvl. a w i p ~ l ~ d  Prrnr :11rt1 

:11)1~2:1lctl to  tlie Suprelnt~ Court. 

CLARKSOK, <T. The sole question i~ivolretl in this actior~ : Is  an assess- 
111rnt 1,- a city agninst thc abutting propert. owlrcrs olr f ~ ~ c h  side of the 
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>treet widenetl, i i l ipro~ cd or surfaced to extent of f i ~  e feet cxtra uutl(*i. 
a contract wit11 the State II ighn a x  Commission, by r i r tue  of S. C'. 
Code, 1931 (hlicliie), scc. 3846(ff), inlal id on account of the f i le  feet 
on each side of such street widened, improved or surfaced, within the 
rorporatr linritc, ]lot bcing uniforrli in width TI it11 the i m p r o ~  ctl ol 
surfaced portion of the State H i g h n a y  outiidc of the corporate liruits: 
110 petition for the cxtra file feet to be in lp ro~ed  or surfaced l ~ a \ ~ i l g  
been obtainrd from the ninjority ill number of tlie   butting propert: 
onners, in accmdaucc with C. S., chap. 56, Art. 9, wc. 27071 Ilnrler 
thc facts of this caw, n c  think the asicssment invalid. 

Section YS4G(fT),  supra ,  is as fo l lo~rs :  "When any portion of tht 
S ta te  I I ig l i~ray  Systeiil s11:111 run through ally pity or t o ~ r n  a i d  it ~ l i a l l  
be f o u ~ ~ t l  neccsary  to colii~ect the State I-lighn ay Systcw TI it11 iinprox e,i 
drects  of such city or town a, may be designated as par t  of bur11 
system, t he  N f a i e  H i g h w a y  C 'om~niss ion  shall  1)udd S U C I L  c o n n e ~ t ~ ? z g  /1nL 
/ h e  ,camp f o  be unzfoi-?n i n  dimensions and  mater ials  w i t h  sucl/ S f a t r  
lzr!/hv a!/. I'l o/,irled, hou ( rw, that  wllrnrwr ally city or town 111:ry t l ~  
.ire to xiclc 11 its strevts n liicli 111:ry b ( ~  t r a ~  t ~ w l  by tlie Stat(& Hiplln :IS. 
t h e  S i a f e  t l i g h w a y  C o n l m ~ s s ~ o n  m a y  m a k e  such  a ~ ~ r a n ~ l e m r n t s  1rtf11 nc~lcl 
( i t y  o r  t o w n  2 n  c o n ~ m f i o n  zi~/fl1 t h e  ~o)zs tmcct ion of said load us, 1 1 1  t i \  

d i scre f io~r ,  wlay seen? wise a n d  just under a11 the facts 2nd circ~ui1.tnnr.e- 
ni connectioii there\vith: 117auided fur ther ,  that  such (.itx or t rn \~ i  
illall saxe the State l I ighn ay Coinmissiou harillless from ;IILJ- ~lai1n- ft)l 
rlanlage arising from the construction of said roatl tllrough ~ u c h  c.ir: 

or t oxn  a l ~ d  i ~ i r l ~ i d ~ n g  rlninls for riglit of \\a,v, chailge of gr:~tie lint,, : 1 l 1 , 1  

interfere~ice \\ it11 public-wrvice structures. And the State High\\ :I> 

Comluissioil may r q u l r c  such city or ton11 to cauw to be laid out na te l .  
sewer, gas or other pipe lines or conduits togetller n i t h  a11 iiect>.sm 
house or lut ccmlectioils or serriccs to the curb l i m  of ~ u c h  road or 
street to bc co~istructed: 1 ' l t W l d d  fur ther ,  that  whenwer by agreemelit 
n i t h  the road-go~erliing body of any city or t unn  ally s f r e e f  designczfcd 
as a part of t h e  S t a f e  Highzcay S y s t e m  sltall be sur fa ted  by order of 
the S l a t e  l i i g h z c a y  C'o?nnzzssion a t  t h e  tJzpense, in w11ole o r  in part ,  o f  
n c i t y  o r  t o w n  it shall b~ la lc ful  for t h e  g o v e ~ n i n g  body of such c-ify or 
t o u n  to declare a n  usscssnlcnt t J l , f ~ ~ c t  us  t o  ( h e  street f o  be improved  
w ~ l h o u t  pet i t io~l ,  by t h e  o w n e m  of proper ty  a b u l f i n g  theyeon, and tht 
roit thereof, exclusive of so much of the cost a3 is incurred at strrcr 
intersections autl the share of railroads or street railways nhose tru~l,* 
are laid in  said street nllicll shall be assessed under their franchise. 
,hall be sperially asseseerl up011 the lots or p a r t d s  of lands abuttiug 
ilirectly on the i ~ n p r o ~ e n i c r i t ~ ,  according to tlle exteut of their rcspcctile 
frontage thereoil h7 an q u a 1  ratc per foot of such frontage." (I tal ic< 
ours.) 



- ..~ ~ 

S E C I I R I E S T  ?I. TIIOMASYILLE. 
- 

111 S I c l t l ~  I.. Jloiz~oc, lS7 S. C., a t  p, 686. TI-~ saitl:  "J'Tc t h i n k  (?. S. .  
.-,I;, . \ r t .  9, allel tlw S t a t e  l I i g l ~ \ \ - : ~ y  .\cat n w  i , ~  l inri  mnir , , i t r .  :rntl ; I I ~ ( ~  t o  
Ire, c.o~i.-tructl togetlic,~." 

[ I I  : ~ i ~ : ~ l y z i ~ ~ g  t l ~ ( t  s t : ~ t ~ l t t ~ :  W e  t11i11k it ~ I I ( > : I I I S  r11:lt rh(1 ~ i r < , ( ~ t  ~ , \ . l i i t ~ I ~  

i -  T I I , ,  ( ~ o ~ ~ ~ i e , t ~ i i ~ ~ ~  lillli t l i roug l~  thc~  (-it)- o r  ~ O I Y I I .  t11:lt is to h x  i ~ ~ i p i ~ ) \ ( ~ f I  
01. -nrr':~cwl. qllal! 11c. 1111iforlri ill tlirnc~lsioi~:: :ri~tl in:~tc~rinls  wit11 :!it, 

1);1:.('11 1~11.tio11 of t l ! ~  l ~ i g l r \ \ . : ~ ~ -  outbitlo of 1110 laity (11. ton11. 'l'llat if t h ~  
( . i t ?  01, to11.11 tlc~sil~w to ~ ~ i e l c i ~  t l i ~  s t rc~ l t ,   hat i s  1110 11igl1rr-a7 lillk. 
I . I I I I I I ~ I I ~  tlii~oug11 t l ~ o  r i ty  01. t n \ \ .~ i ,  t 1 1 ~  S ta t ( !  ILigll\vay ( ' . ) lu~i i iss ioi~ : I I I I ~  

t i l t ,  o r   to\;.^^ ~ . : I I I  ; I ~ I Y ~ O  :is to tlic. c.o~lstruc~tioir, ili it,; diwretioii .  ;I.. 

\ \ . I I ; I  t I I I ; I ~  wcnl \\.is(, :riitl ;list. 1 I <.:ill 11c w:ltlily s c ~ w  tl- a t  i t  ~volllti i i r t  

for  t l i c .  I)c,.\t i l~tc 'w$t  of 1)otll vity or  to\\.u niicl tli:. St:~tcl 1Higl~w:ly C'om- 
. . 

~ I I I S S I O I I .  t11:1t I Y ~ I ( , I I  i t  is i ~ i i l ) r o v i t ~ g  o r  su r i ' :~~ i i ig  t110 c o n ~ l e c t i ~ i g  l i~i l i .  of 
I I I I ~ ~ I I I , I I I  eli111~11sio11~ :111(l ui:it(~ri:ilq. t11:it it ~110ulrl ihe, ~ i ~ t i r ( t  e,o11- 
- r r ~ i ~ . : i o ~ l .  t l r t~  atltlitio11:11 fi\-e f w t  O I I  cai.1~ sitlc, :IS rv; s tlo~lc. ill t l ~ c  
11rw '11 t   IS'. T l ~ a t  t l ~ c  liiili or  strc~at to  1)c so i ~ ~ ~ p r o v c d  or  s ~ u f ; r c ~ ~ l .  
r l r t .  , go~c , r~ i i t lg  I)otly of tllc cdity o~ to \ \ .~ i  c.;lu clcclnre i t  uqsess~nc,llt 
ili-rric.t \ \ . i t l~out  pt t i t ioi l  11y tlic ou.~ic~rs  of tlw p1~)pc~r iy  :11 nttil lg t l l (~ i~wi l .  
I I I I T  t l l i q  : ~ ~ ) ~ ) l i c s  o ~ i l , ~  to  t l ~ c  xi t l t l l  of tllc i t n l ~ r o \ w l  o r  s~[rfacc*,l  por t io~r  
l i t '  i111) St:rtc. l i igll\~:r>- goiug tlirougli tlie vity o r  lo\\ .  r of the. snlllo 
~ \ - i ~ l t l ~  ;I.: tlic, St :~tt~ I~igl~i lx) . ,  olttsitle of t!ic corpor:itc' l ir~lirs.  Tlie c ~ x t r : ~  
i'cv't, :I. i l l  tliis (,:IS(>. five. f(v,t (IN (,:1(.11 sielv of tlic. Iliyll\v:~y tliroug11 tllc. 
~ . j t y  0 1 ,  to \ \ .~ i  to Iw i ~ ~ ~ l ~ r o v o r l  or  su r fa rcd ,  \souI~l  ~ ~ , c ~ n i r c ,  ; I  ~ r c ' t i t i o ~ ~  fro111 
t I 1 ( 1  111iljority i l l  111111111e,r of t l ~ e  :rlluttinK o~vlrers i l l  :~,.r.e~rrl; I I ~ T  \\.it11 ('. S . .  
t * l i ~ ~ ] , .  5(i. . \ r t .  9.  st^. 5 0 7 .  

The Stat(.  IIigll\vny i\c.t, chap.  1, l'ublii. I,;I\\.:: 1!).'1. S(Y. 16, \v:I:: full? 
c~oiisidrrc~el it1 Slilllc 1 . .  Jlonr.oc', s u p r a .  T!I(. !lutx.~tiol~ i)~~c'scntc~tl it1 t l ~ i .  
I*:IW, TV:IS iiot l ~ r w m t e ~ l  i n  t11at OIIP.  Tl1(2 : I [ I O \ - ~ ,  sc~tie111 IY;W ,~li:~~igcel- 
I'ulili(~ I.;IIYS 1923,  c.11:;p. 160, so?. 4 :  " T ~ I : I I  ,>ort io~i  s i s t ~ v ~ n  11c :~~nc~nt l (~cI  
1,- s t r ik ing  out a l l  of saitl ec~c4ni1 ;111tl in.; i~rtir~g in  11ew t l ~ c ~ ~ > o f  t l i ~  
fo l lon . i~~g ."  Tl ic  ~rcn- w c t i o l ~  is tlicx same1 :I.: t1i;it ql~otclcl i l l  thin opi~i iol l .  
,s~t,,ra, :jS46(ff). 

l'l:ai~~tifTs, i u  coi~t ,~sr i i ig  this  l~i:;ttt,r, ~ I I ~ < I I ( V I  t l ~ ( !  ~ t : ~ t i i t o ~ ~ y  Y ( ~ I I I W I ~ ,  
, / / J I I P S  1 ' .  D / / / ~ l ~ ( i i ) / .  197 s. c'., :it 11. 1;;;;. 

111 C h a ~ d o t f ( :  r .  ~ I I Y I I I ~ H ,  1 6 5  X. (2.. -43.3, i t  is  l w l d :  J1'11e1,c :I i ~ ~ u i i i ( ~ i -  
])alitY I t~v i t~s  a slwc~i;;l t i ~ x  f o r  striv't in l l ) rov( .n ie~~ts  111)011 tlie lntitl of a n  
, ~ i ~ u t t i t ~ p  o\vllc,r ill c~xcdc~ss of tliat :~ l lo \~cc l  by a s ta tu tc  npplic:ihl(~, tlicl 
tJsc~c~ss i; a ~ l n l l i t y  nlitl inny 1)c c ~ ~ i j o i ~ ~ c t l ;  : i~i( l  11-IICI.P t l i r  lirrlit:~tioil prc- 
-l.ribcmtl is :I c0e.rtai11 1)cr ccwt of tlicl t:lsnl)lc value of  tllrs l)ropcrty, that  
v : r l~~ ; r t io~ l  nlust c.olitro1. wlictller 1111. property lirls upoir oile 01. wvcr:li 
, s t~.~( ' ts .  1T7insfo~i-Snlcnz 1'. ( ' o h l ~ .  192 S. C.. 776;  1V;lrsfon-Snletn 1 % .  

. 1 ~ 7 1 1 1 ! / .  1!14 S. C., 28s: E'loircrs 1 % .  C h n i - l o f f r ,  19: X. C., 599. I n  the  



above cases the. matter was jurisclictiolinl ant1 the ljroreetlii~g voirl a n 1 1  
tlie relrlecly b\. i~rjunctioii perlnis.;il)le. Jot1r.s 1%. Durhtrrtz, slrprn.  :it 11. 
132. 

X. C. Coclc, 1931 (Alichie), scc. 3671. is as follo~vs: "The high\\-;I\-> 
ill any coui~ty,  tow~zli ip,  or road district c.ollstructe11 or improretl 1111tl~~r 
this article slinll h a w  a riglit of way of not less tliaii forty feet, esc.c>lit 

where the road authorities or State 1Xigh\vag Conliiiisbiou deem it iui- 
practicable to arquiw such n-iclth, a1111 ill such cases the xiclth ~ 1 ~ 1 1  l,c 
as determined hy said authorities. The aligtlment of tlie roatl ,<11:111 
be as  straight as l~racticable arid with 110 grade eyer four and otle-11:lli' 
per cent, esccpt ns such gradc is co~isitlcrcd impracticnhle." Sec i f  ; y h -  
t r a y  Conzmi s s ion  c. I-ozing,  200 N. C., 603. 

V e  do not think this section cited by defe~ltlaiit npplicablc- t c ~  i11i. 
cme. W e  arc  not concernecl with tht  widtli of the ~ t r e e t ,  forty f t ~ , t .  

but with the payment for the illlproverncrit ant1 surfacing of the c ~ t t . i i  

five feet on each side of the thir ty feet improvetl or surfaced high\\-a!-, 
tlirough tlc.fcnclant city, that  is uliiforrn iii ~vitltll :lnd ~ n a t r r i a l  with tlic 
improwd or surfaced portion of tlic Iiigli\v:~y out.qitlc of the cor1jor;Itc 
lirliits. There is 110 trouble about tlie State FIighn-kt1 Co111111issi011's riglir 
to condemn tlie land. N. (2. Cotlc, 1931 (Miellie). :;Sl(i!bl~) : 1 ~ 1 ~ ~  1 , .  

R n ~ d e m a ) z ,  199 N .  C., 3-14, 
I t  is not a question that "Sor th  Caroli~ln ,7lairi Street" S o .  10. of 

500 l d c s ,  from Beaufort to Xurphy,  ant1 tlie Ten l~cw(~e  l i l~c .  c.alrrlot 
be widened to forty f e ~ t ,  within tho corporate limits of an? (.itJ- or 
town the high\\-ay tr:t\-ersos. See l i i g h z r a y  C'ommiss ion  21. l - o u n g ,  s . ~ p r t r .  

This  can be dolie, autl tlw statutc givc!: tlw authority, but n-11o ~11it11 
pay for the hardsurfacing of same is the controlling question. I n  ~111. 
present case it was pared the entire forty feet, but xi thout st ; i tuto~y 
authority as to the extra five feet on citlier s idc t l i e r e fo re ,  the p;t~.iiig 
of the c~stra fire feet, 011 either sid(!, is invalitl, null and void. Tli,. 
statutes giving the road-gowruing bodies nut1 otliers the riglit atltl 
authority to take prirate land, or b u r t l c ~ ~  it for public purllow. shoulil 
be carefully followed. Such acts a re  strictly construed. 

"Remove not the ancient Iantlmark. nhicli thy fat1ic.r~ 11avc. - t , t . "  

Pror .  22 :25. 
For the reahoils giveli, the judgnic~i~t of the court b(.lo11- is  
Affirmed. 



(Filed 25 January, 1932.) 

1 .  .lppeal and  E:rk.or li c-Decision of Court  on former a~lpeitl  is thea lit\\ 
of tlle case upon subsequent t r ia l  and  appeal. 

IVliere ul~on a former nl~peal to the Supreme Cuurt it  is decided that 
the plai~itilf's cause of action is uot b11rre~1 by a judgnlei~t as  of nonsuit. 
formcrly rendered in a n  action bet\recn the same parties, because thc 
alleyatioiis and erideucc in the secoiid action \\-ere not substantially 
identical, ul~ou a subsc~yue~~t  trial :n~d appeal the decision of the court 
tli:~t the l11;iintift' was not barrccl by the judgment as of nonsuit is tllca 
la\\- of the case, and the qucstioii \\-ill iiot again be considered. 

2. U~wkcrs  E cl-Evid('nce lwld conlpetcnt on  question of arbitrariness ot 
rc.fusaI t o  sell  i n  action by broker t o  recover con~miswons. 

I n  a n  actiou on a contract providing for a division of profits frulu the 
sale of laud o~riied by the defendant if tlie plaiutiff saauuld procure a 
purcllasw a t  a satisfactory price n'itliin a certain time, testimony of pru- 
posed purchasers procured by the plaintiff that they \yere ready, able a i d  
lrilling to p~rfo1.m their offer of l~urcllase within the 1.ime specitied is 
coml)eteiit ul1o11 tlics question of the. defc~ltlant's arbitrarii~ess in reflisin;: 
to sell. 

:I. Trial 1,' >I--\\ II(w. ishues l~rc'sc.nt a11 issu;tl)le nlnttcrs to tllc jury t h q  
arcs sufficient. 

Error \\-ill I IVL be fount1 or1 nlq~eal to issucs snbmittctl to tllc jury 1))- 
the trial court \\-lien they present to the jury lbri~l~cl' ii~quiries as  to all 
rlie 'sseuti;~l or d~>terminat i re  mattws in d i s ~ u t e ,  ;uld \ r l~ere a party co11- 
teuds that the issues submitted \\.ere iml)ro]~c'r. Ire al~~mlt l  toltler otllrr 
issues for the considerntion of the trial court. 

4. Contracts U a-Contract will be constlwSci its a \vhol(. to  effectuate t h r  
intent of t h e  parties. 

The entire v.rittcm contract 1 \ 4 1  L I ~ ,  co~istruc~I as to its reli~tetl terins 
and esyrcssioils SO :is to eft'cctui~tc the i l ~ t e ~ l t  of tlie piwtics. 

.i. lplwal  a n d  E r r o r  J e-Admission of e\ idcnce \%ill not be held for  
error n l lc re  subs tan ti all^ s:t~nv c\idrncv. is  aclnlittcd n i t h o u t  objec- 
tion. 

A p i t ) .  to an action \\ho objects to the atlmissioii of certain evideuee 
may not mailitail1 his exception on appeal \\lien cridcnce substantiallj t l ~ e  
bamc has later been mtrodcced on the tllal nitliout objxtiou. 

f i .  Ilrokers E (1-Testimony of ~ a l u c  of land held cbom]petent on ques- 
tion of a r b i t ~ w r i ~ w s s  i n  refusal t o  sell upon broker'>, obtaiuing pur- 
chaser. 

Where it  is material upon the trial as  to whether a purchaser of lands 
1,rocurcd by the plaintiff under his contract with the defendant, offered 
a reasonable price for the locus in quo, i t  is c o ~ ~ l p e t e ~ i t  for n n.itntss 
having experience and ob,servntion to testify to the value of the land at 
the time of the offer to buy, the lxobative force of tlie testimony being 
for the jury. 
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7. Brokers D b-Where owner arbitrarily refuses reasonable offer ob- 
tained by broker under  contract, the broker may recover his  corn- 
nlissions. 

Where the plaintiff and defendant have entered into a written contract 
for the division of profits from the sale of land owned by the defendant 
if the plaintiff should procure a purchaser a t  a reasonable  rice, the 
reasonableness of the price is not one to be arbitrarily determined by the 
defendant, and nhere there is evidence tending to show that the plaintiff 
had procured a purchaser ready, able and willing to pay a reasonable 
price, the reasol~ableness of the price offc3red is to be determined by the 
jury under groper instructions from the cocrt, and the plaintiff may 
recover his commi$sions if  the defendant arbitrarily refused to accept 
the offers procured. 

CONKOR, J., dissents. 

h i > a a ~  by dcfeiidant f r o m  l l a r d m g ,  J., and  a jury,  a t  J u i ~ e  l'rr111. 
1931, of BL ~ c o ~ m .  S o  error .  

T h e  is.uc,i .ubn~ittctl  to  tlie ju ry  a r d  their  :mswers thereto, u c r e  it* 

follon s : 
"1. Did tllc plaintiff and tiefendailt cwtcr into the  contracBt as  :~ l l rgc~l  

in  tile cornplaint ? -Ins~r.er : Yes. 
2. D i d  the plaintiff procure a purcliazer f o r  the \\hole of said tract 

of land t l u r i l ~ g  period of one year  f r o m  t h e  tlatc of saitl c o ~ ~ t r a c t ,  
I\ 110 n as reatly, nhlc and  n illirig to purchaqe .aid lalids a t  thcx ~ ) r i w  ; I I ~  

under  t h e  terms of said contract,  as allcgeil ? h s ~ r  er : ycq. 
.I. D i d  t h e  deferidant f r a u d u l c ~ i t l y  o r  a rb i t ra r i ly  refuse to :~cc.c'l)t ha111 

offer of sale and thereby breach saitl contract,  215 alleged i n  tlie coill- 
plaint  , \nsner : yes. 

4. W h a t  darnages, if any,  is plaintiff entitled to  wco\  er ! A ~ i s \ \ c ~  . 
~ 1 0 , 0 0 0 . ~ ~  

.Judgment \ \ a s  rendered i n  the  court below on the  verdict. lhfel ldal l t  
111nde numerous escept ioi~s ant1 assig~ilnents of e r ror  a l ~ d  dp])ealed to  
tllc Supreme Court .  

Ellis C. Jones and A. Y .  -4dedge for p l a i n t i f .  
A l f red  8. Barnard  for defendant .  

C ~ a r t ~ s o n - ,  J. T h i s  action grows out  of the  following contract betnee11 
plaintiff and  defendant :  "~\slieville, N. C., 14 Apri l ,  1925. T h i s  fo rm 
of contract by  and  betneeri G a y  Green, p a r t y  of the first par t ,  and 
F. B. Ingle,  p a r t y  of the  second par t .  T h e  p a r t y  of t h e  first p a r t  
purchased the  T. L. Johnson f a r m  containing 150  acres f o r  $16,000, 
through the p a r t y  of the  second p a r t  with t h e  understanding t h a t  both 
parties hereto a r e  to share  a l l  profits equally above the purchase price 
of $16,000, a11t1 cacali p a r t y  is to  b ~ a r  equally i n  all  expcllws of llandliug 
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;mtl sc~lling snit1 fnr111. Pro7 itled n satisfnctory sale can be made xith111 
t\\.c,l\ c 111ont11s fro111 tl;~te. Gay Green, F. B. Ingle." 

1 1 1  I u g l p  1 % .  G ~ C ( J I I .  106 S. Cl., at 11. SS2, after set t i ig forth tlit. i t h  c x  

c~ontract, lye find : "Tlie p ro~ i so ,  or last sentence, in thi.: contract 13 as 
~llsi~rtetl hy tllc clcfcndant in liis on11 linnilnritillg. It i i  conccdcd that 
110 sale \\:IS nincle n i th in  the life of the contract, though plaintiff 
nlleges he produced pui-chtlsers rendy, able a ~ t l  11 illing to buy before thc 
cq)iratioll of tlie t n -e l~e  months' period. But none of the offers n a s  
wti+factory to the t lc f t~ ldal~t .  There is no nllegntioli that tlefei~clnnt :~c.tctl 
fr:ludulci~tly or nrbitrarily ill refusing to iell. . . . l ' l ie  record fail* 
to disclosc a n y  ground npon nhicli plaintift i i  entitled to recol-cr against 
t l l c ~  tlcfcildnnt in the prebcnt actiolr." 

111 Iriqlc 7.. G w e n ,  100  S. C., 149, it  is licltl: W h r e  # i l l  action up011 
, I  cwl~tixct for the sale of tlcfenclaut's lands by the plaintiff am1 thc 
tli\ision of the ~wofits tlierefronl, iq nonsuited because the e~iclencc of 
fraud or arbitrariness 011 the part of the dcfcndant, in accordance nit11 
tllc cwntrart, \\ere not supported by allegations the judgnlcnt of nomuit 
I\ ill not opernti, ;IS :L b ; ~ r  to n eu1)scquont action brou;ht within thc 
statutory pwiotl on the same canuse of action wliere the  allegation^ al,c 
lrot substantially identical vi t l i  tliosc of the first, but t1,e deficiency in 
the :tllegations of tlie firbt action are supplied tlicrein ancl c\ itlcucc iutro- 
tluccd to support them;  the doctrine of 7 ~ ~ s  j ud ica fa  docs not apply. 

.The caw n n s  tried in the court below before a jury, with the rciult 
of a rerdiet for plaintifl. This appeal is  from that wrtlict. 

011e of thcx questions prescntecl hy defendant was:  "Did the court err 
i l l  o ~ e r r u l i n g  ( l~ fcnc lan t '~  nlotioil for a judgment of nonsllit made at the 
(,lose of tho plaintiff's eridcnce, and renened a t  the close of all the 
cvitlenw (C. 5. . i 67 ) ,  upon the ground that  there was not sufficient 
c~ridencc to bc subn~it tcd to the jury, and upon the further ground that 
the judgnlcut rendered by the Supwior Court of Henderson County in a 
suit hetn.crn the same parties on the same contract 71:s a bar to the 
prosecution of this t~ction?" W e  tliink the nlotions aborc., for judgment 
in ease of nonsuit. properly orerruled. There was sufficient e~iclence to 
Iw submitted to the jury and the plea of r c s  jud icata not applicable. 

I n  this case, 100 S. C., at 11. 152, the defendant pleaded yes jud icatn.  
This Court said. a t  1). 153;  "The defendant set u p  the plea of w s  

i l td icafa. TiTe think the nonsuit should not have been granted by the 
court beloir-, ant1 there n n s  sufficient evidence to be submitted to the 
jury, and the principle of 7 . e ~  jud icata is not applicable." 

This matter is again "boldly asserted and plausibly maintained" by 
tlcfenclant's able counsel. The  argument is persunsire, hut not convinc- 
ing. W P  see no inj l iqt i~e done. Our  former opinion milst stand. This 
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( ' o w t  cloes not malte contracts, we coll+true them. The defendant entered 
~ u t o  the contract nit11 plaintifi', and, by the finding of the jury, frautlu- 
lt>iitly or arbitrarily, breached it. TTe think there w:is plenary ericlence 
to suqtairi tllc jury's fillding-a part  iq hereafter set forth. 

We again repeat: '',I tlctisioii bg- the Supremc Court on :I prior appeal 
twnstitutes the la\\ of the case, both ill sub~equelit proccwlings in tlic 
trial court a i d  on a subsequent appenl." I l a i i - i ~ l g t o n  c. Rawl5,  136 
S. C'., G.3;  S t r u n X s  C. R. I:., IS3 S. C., at 13. 568; Jloses  71. Xorgantorl .  
195 S. C., at 1). 101 ; I~zcglc 1.. Green,  199 S. C., at 13. 154; ,Tc,snp I , .  

.\ i.tci11, i09  S. C., 125-6; F u q u a y  v. 2. R., 201 S. C., 575. 
T l ~ e  clefentlant tendered no issues, but contends that tlw issues sub- 

mitted by the court below were not such as nere  raised by the pleadings 
:md sufficieiit to settle the rights of the parties. TVe cannot so hold. 1.t 
11;~s been long settled in this jurisdiction that  "issues are sufficient nlien 
t h y  present to the jury proper inquiries as to all the essential matters 
or tletcrnlinatixe facts in thpute."  - ~ I ~ I Z T L  v. d r t h b d l ,  186 N. C., a t  11. 
74. "If the tlefeudant did not considcr the issues submitted to the court 
prolxr and r c l e ~  ant, it  was liis duty to tender 0 t h  issues and liaxing 
failed to rlo w he cannot now r~n ip l i i i n .~ )  Grecne v. B ~ t l t t e l ,  198 X. C.. 
at 11. 99. 

I n  construiiig a contract '(The intent of the parties is a r r i ~  ed a t  by 
taking into consideration all the papcr-nritings relating to the con- 
troversy," etc. Peeler 2;. Peeler,  post, 123. 

We think the contract signed 14  Marcl~ ,  1965, "purchasii~g 150 acre. 
of lan(1 more or less," signal  by J. R. Rcid, T. L. Johnson and 31. E. 
J o h n ~ o n ,  and aisigrled by J .  R. Reid, competent and matcrial to the 
cmltroversy. The  assignment is as follows : ('I liereby transfer all my 
right, title and interest to Gay Green and F. B. Ingle." Sorilc of the 
( , Y  itielicc beariug on the controversy, is as follows: 

George M. Burns, testified, in part  : " k n o ~  Mr.  Ingle and also lmow 
Gq Green. I risited the Tom Johnson f a rm in  1925. Mr. Ingle carried 
me tliere in r iew of buying it. I looked at it. I made an offer on it. 
. . . The  second was $300 an  acre. The terms of that  were that  the 
1)aynlents were to be rnadc one-third cash, balance 1, 2 and 3 years 
secured by deed of trust on the property. . . . Q. At  that  time state 
nhether or not you n e r c  ready, able and willing to comply with the 
terms of your offer, if it  had been accepted? A. At that  time I mas 
ready, able and x~illing to comply with the terms of my offer, if it  had 
been accepted." 

This and similar evidence from the plaintiff's witnesses, Revis and 
out la^, was objected to and assigned as error. W e  think the evidence 
ronlpetent. One of the elements essential to the plaintiff's right of 
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wrovtlry, \\.:IS that lw 1i:1tl foul~tl ant1 subn~it tcd purchasers wlio were 
watly, :1blv : I I I ~  ~villiiig to ln1y a t  tlie prices and upon the terms shonli 
i l l  r~vitlci~t~c, wllicli ~ w r c  dlcged to have bcc11 satisfartory in fact. I I I  
ortlcr to show the ability, willingness antl rentlincss to buy, thcse wit- 
~ i c w s  \vt'rc asked specific q~cs t ions  to that  end, ;ill of ~ v l l o ~ n  te5tifietl 
that they \\.ere, a t  the time tllcy made thcir offers, ready, able and nil l-  
ing to buy. These parties actually iuade the offers, t hwe  is  nothing 
iniaginntivr, c.onjeetura1 or speculative about the t~vitlciicc~. Tliere is  no 
Iwtter \\ ay to prove oue's rcntliness, ability nlicl williiigiie:,s to carry out 
:I t r a~~sac t ion  than to put tlie party on the witness stand who offered to 
do it, and Ift liinl testify in regard to thc matter. 

' 1 ' 1 1 ~  ~vitnesq, George 11. Duriis, furtlier testified : "To the best of 11iy 
i~c~cwllct~tio~l that w n s b c t w e n  the 5th and 13th of July.  \rhen I talked 
to N r .  Iiigle about it, in the year 1923. I saw Mr. G ~ Y ~ I  after that autl 
had :I ronwrsation with 11in1. 1 inet Mr.  Qreci~  oil:, niglit ill tli(, old 
Langren Hotel. W e  had a conversation in regard to the piece of prop- 
crty. I niet him there antl made the same of?er there that  I had luacle 
to Mr. Ingle and he wouldn't acccpt it a t  all, wouldn't consider it. I I c  
tliclu't collie out ant1 say specifically wliy, but intimated in (~ \ i t nes s  
stopped by objection of tlcfe~itlant). I don't remeinber the conversation 
,just as i t  took pluce ;it that tinw, but he refuscd the offtr I made him 
~ I I  tlic t t n i s  and also the price and said it was :l very valuable piece of 
property m d  he could realize more out of it in the future." 

V e  do not think the authorities cited by defendant applicable under 
the facts and circunlstances of this case. This kind of evidence was 
later unobjected to by defendant, as shown by the evidence of Mary 
TIT. T. Conrially, who testified, in p a r t :  "I know F. B. I n g  e, have known 
him ten years, since 1919. Know the property in Henderson County 
known as the T.  L. Johnson farm, on Mills River, very mell. Mr. Ingle 
took me out there to look a t  i t  when I was thinking of buying land. 
He first took me in the early summer 1925, to look a t  this land; I was 
interested in purcliasiiig lalid in  that  community; I did own other land 
in that coninlunity; I should say Mr. Ingle took me three or four timm 
to this p r o p ~ ~ r t y ;  I consitlcrecl purchasing it and made Mr.  Ingle an  
offer for the land. N y  offer was for the purchase of the entire Johnson 
farm. I made him a11 offer of $300 an acre, one-third cash and the bal- 
ance in one and two years. I n  reply to my offer Mr. Inglt: said that  N r .  
Green would not accept it.  . . . I most certainly v.as ready, able 
ant1 willing to have coinplied with the terms of my offer, if it  had been 
accepted by Mr. Green. You might ask the Central Bank what I was 
~vor th  financially at that time. Certainly more than enough to  h a w  
hought not only Mr.  Grccn's one piece of property but sereral others. 



I ~natle tliia offer for the land tlirougli Mr. l q l e  ill the early suinmcr of 
193,3. I sulsequently bought other f a n n  1n11tlq ill Xillq R ~ T  cr section a1111 
Black Mountain." 

I n  L e d f o r d  v. L u m b e r  Co., 183 S. C., a t  p. 616, tho folloning is stated 
to he the lan-: "To likc effect are the decisions i11 SnzZ'tl~ v. I I I ~ o r e ,  
149 5. C., 185, and Blahr v. B ~ o u g l ~ t o n ,  107 I\'. C., 220, wllere it was 
held that, the admission of improper eritlcilce xras harmless when it 
appeared that  the fact thereby sought to be shown was otlicr~visc fully 
a11d properly cstablishcd." l ' y l c r  v. IIoiaell ,  193 5. C., a t  11. 437. 

TC. Frank  Cathey, twtificd in pa r t :  "St n a s  in May or ,Jul~c, S ~ I I I P  

t i~ne ,  i n  1925, that  n-as the year Ile bought it. Mr. Grccn said that  11c 
tlitln't care to sell it  right then, for a ycar or tno,  might want to build 
oil it a little later. H e  n a s  talking to Mr. tJohrlsoii, To111 Johnson. Mr. 
r Jo ln~ . so~~  was talking about nant ing  to huy a little tmct hack to builtl 
:I lloli~e on it was hov- I come to hear the coiirersation." 

Tl~os.  L. Johnqon, testified in part  : "Mr. Green made a itateme~rt 
to ille about builtling on it, said lie was xery fond of his mother, which 
111o.t people ought to I I ~ ,  lie saitl, 'Slir is 1 cry much irllprciuctl wit11 
this illace up  lwrc and lilic,s it, and I want to builtl her a fine l~ousc, 
I~rick veneer. I n-nut to g i r r  her a gootl place a d  everything I can as 
lo~ig  as she liveii.' That  was his idea. That  was in May, I sold in 
-1pri1, 1923, this \ \as in May that  311.. Green said that. I t  Iraq the sanw 
>tsar he houglit the I m d  25 May, 1925." 

S. 1). Hall, tcstifietl in pa r t :  '(Q. What is your opinion as to thr 
rrasonable inrrrliet T aluc of the Torn Jolmson farm in the year from 
I4 April, 1923, to 14 April, 1926?  LL I think arou~icl $200 an acre would 
Iw the fa i r  \ d u e  of it." Dcfcr~ilaut objected and assigned error to the 
:~bo\cx qucstioli. I t  n a s  competent under the contract and 011 the issue\ 
iubmittecl. I t  was some evidence, the probative force was for the jury. 

Tllc defel~darit denied the matrrial  evidence of plaintiff. On cross- 
c~saminntion, 11c testified, in part  : "Q. You were expecting to make a 
gootl profit? -2. Yes, 1 -\\anted some, a t  least more than I gave for it 
Q. -\r~tl you would ha\  e been satisfied n i t h  any reasonable profit? A. 
Ycs. Q. I f  11e llad brought a valid offer for $40,000 for the farm, or 
$300 ail acre, you n oultl ha7 e thought that a I ery satisfactory profit? 
-1. Yes. Q. That  was what you intended nllen you wrote in the contract 
'provided a satisfactory sale can be mndr withill 12 ~norlths from tlatc !' 
-1. Yes." 

Plaintiff testified in part, unobjected to : "Yes, Mr. Greeii and I 
(liqcussed i t  as to  why it was being bought. I told him that  we could 
get the option for $1,500. The  land cost $15,000 and he said he would 
pay $16,000 and I \vonld pay $500. Mr. Green said 'Wc will buy i t  a t  



tlint price n i ~ d  111akc some ino~ley 011 it.' Tlint was the pLuyose of buyl~ig 
it, to resell again ant1 1n:llic soinc ~noi l (~y on it.  I JVR,  to  ~ ' e d  it. R e  
wid ,  'T \ \ i l l  pay in $16,000 a~i t l  you pay $ 3 0  ant1 n.c TV 11 go fifty-fifty 
o ~ c r  :111tl nbow $16,n00 ant1 hnlf tllc cspcliie of srlling aurl opcrnting 
~t will bc tlcductetl, ~11id you go ~ilicad n i ~ d  ~vork  on it a l~ t l  fintl p u r c ~ h n w r ~  
to buy it,  a11tl v c  will scll it  for a profit.' " 

Tlic court hrlow cliargc(1 tlic jury as follon s : "IIc did not hn\e  tllc 
legal title but his right was based upon his procuring a purchnwr who 
was ready, :~blc ant1 willing to buv, a11d would buy, at n price tlint \\-as 
wtisfnctory to Iiinlvlf :rut1 tlir tlcfcndmt. and it was tlic duty of tlir 
tlcfcntlalit ulitlw tliat contract TI hell within a year the pl:~intiff producccl 
wcli ~ u r c l i a s c ~  wlio n a. rcxtly, able and milling to buy :ind x\-oultl buy. 
if thc tlefei~clm~t u oultl acccpt the proposition and make a deed if the 
pricc was satisfi~ctory-it na.  the duty of the defendant under hi. 
c30iitract to accept and make conwyance and when expenses and purchase 
!)rice of $16,000 as cleducted, if there was any profit, to divide it equally 
bctwecii plnintiff and defendant, n l ~ t c v e r  that  was. H e  liaq the right to 
rcfuw to (lo so, ho\\-ever, that  is  he lint1 thr  riplit to fir :I satisfactory 
1)ricc in his own nrintl providrtl lie ditl so lionestly n i t h  the bonn fide 
illtent to carry out the contract. Tf 11c fornlccl and fis-tl i n  his inintl 
nlicn this contract n : ~ s  signed that 1 1 ~  n.odt1 not accept any price lion- 
( ~ e r   ati is factory it might h r  othervise for t 1 1 ~  reason that if he just 
rcfusetl to accept anything that n.84 offered until the year expired, r h m  
he caould come out and take up t l i ~  propositioi~ llc mad?,  or any othrr  
proposition that  he could receive. n11cther i t  u a s  mo*e or 1cw. and 
retain all the profits himself-if lie rcfusctl to acccpt for that  purpow 
tlic court charges you tliat woultl br n tlisllo~~est purpose, that  woultl he 
;I fraudulent purpose. it noulil hc R I I  nrhitrary l~urposc." 

Tlie tlefcntlant cluly excepted ant1 assigned error to the above portiou- 
of the eharge. We think the charge correct, nndrr  the facts of this caqcl. 

I n  Cro~r~c17 I > .  Parker, 1 7 1  S. C., at  13. 396, the law is thus stated: 
"nut  it niust be borne in mind that  if ail ngent, ~ v h o  is employed to 
sell real estate, finds n purchaser who is rclatlp, able and ~vil l ing to pur- 
cliase i t  on the authorized terms, his right to comniissioiis will not be 
impaired by the default of his principal in refusing t o  ('onsummate t h ~  
wle. The  seller cannot complain if he is made to pay c~ommissions be- 
cause, by his own fault, hc  has lost a bargain upon his own terms. 
Parker 11. Walker,  SG Tenn., :it p. 560, where it is said:  'To procure 
:I p u r c h a s ~ r  of real estate not only implies that  the purchaser shall 
be one able to comply, but the further idea, that  the seller and the 
purcliaser must be bound to each other in a valid co11tr:lct. T o  this we 
i ~ u s t  agree. *\11 oral agreement upon the par t  of the purchaser woultl 
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not Lc a \slid agreement; and  if Ile refused to coiilplete t h e  s d c  a f te r  
huch oral  agreclllent, v i t h o u t  fau l t  u p o ~ l  the par t  of the seller, t h e  obll- 
gat ion of the broker nould  not be fulfilled, and  lie could not recorer his  
c.omnissions. I f ,  on the other hand,  t h e  purchaser n a s  not only ahlc, but 
11 illing, to complete the hale, and  the  relldor then refused t o  sell, o r  i~ 
uuahle t o  fnlfil t h e  terms upon  hi\ lmrt or makc, a gootl title, o r  thc~  
t rade  fal ls  through f o r  any other  default,  upou the p a r t  of tlle seller, 
the  co~nrnissions a r e  nevcrtl~eless earned.' " citing iluillerous autl~orltie. .  

By the former appeal,  i t  has  been c~stn'ulished as  t h e  l aw i n  this x t io11  
tha't if the plaintiff acted " f r n u d u l e n t l ~  or  arbi t rar i ly"  i n  refusing to 
cell upou tender to  h i m  by t h e  plaintiff of n <ale t h a t  i n  fact  \ \as "satis- 
factory," then t l ~ c  plaintiff is  elititled to  recover. 

T h e  ju ry  h a s  found, on compt3tent eridetlce, the  ishues against defend- 
;lilt, this is  f o r  them to detcrriiilir and not us. W e  h a l e  heard the argu-  
111ent of counsel, read the record and  briefs and  examined the e x c e p t i o ~ ~ s  
i t i d  assigimlentb of e r ror  made  hy tlcfendant iii this actiou with cnrc, 
,~iltl can  find n o  prcjudicinl o r  r c ~ e r s i b l e  error .  

T o  error .  

('OIL% MAT PEEIXR Y. 12. 31. PEI~:l.El{ . L > U  ('OIL4 MAT PEZLEK, FOK THE 

USE A K D  BESEFIT OF HER Two CHILDREX, BUItTOS PEELER, JR. ,  A N D  

GRADT LEE PEEIXR, v. I%. RI. PI3ELICR A X D  P. A. D. PEELER. 

(Filed 27 January, 1932.) 

1 .  Hu4band and  \\ ife C c-Kules for  construction of bonds given to insure 
faithful pwfoln~zince of deeds of separation. 

In construin; n bond givcri to insure the faithful ljerformnnce of u 
tleed of separation, executed in accordauce with a judgment of the court. 
the intent of the partics must be arrived a t  by taking info c.onsideration 
a11 the paper-writings relating to the controwrsy, the co~idition of the 
[parties and tlle purpose of the bond, the family relatious11il)s and the 
circumstances existing a t  the time of its execution. 

2. Same-Surety on bond for  fnitlifnl perforniancc of d w d  of separation 
could not lw discharged by paying penal amount  into court. 

Where in an action by a n i fe  against her husband a judgment has 
been entered requiring the defendant to pay the plaintiff a certain sum 
each month for a stated period, and in accordance with the judgment 
a deed of sel~aration is executed to carry into effect the provisions ot 
the judgment, the deed of separation providing that  a bond should be 
esecuted which should be responsible "for each and every payment until 
the conditions of the judgment have been fully complied with," and a 
bond in accordance therewith is esecuted in a certain penal sum, and 



is conditioned upon the principal's performance of the provisions of the 
judgment: Held, by interpretation of all the relative papers the penalty 
of the bond is not the limit of liability thereon, it being collateral to the 
purposc of the bond and inserted merely for security, and a judgment 
that the surety should be discharged upon payment ir.to court of the 
penal sum of the bond is erroneous. 

,\PPEAI, by plailltiff fro111 Alloore, J., a t  &y Term, 1931, of Ro\\ . \ A .  

Reversed. 
This is an action primarily, to recover for certain periodical ainounts, 

tlue under a deed of separation, etc., judgment of the Superior Court 
of Rowan County, for the support of two minor children of Corn May 
Peeler and B. M. Peeler. The defendant P. A. D. Peeler, the grand- 
father, being on t h ~  h o d .  The amounts claimed are .'ram 1 August, 
1930. 

The court coiisolidated the two actions mentiolied above. The judg- 
~ n e n t  of the court below, in  part, is as follons:  "The court is of the 
opinion that  the bond or instrunlent esecuted by the dl:fendarlt, B. M. 
Peeler, and his surety, P. -1. 1). Peeler, i s  n penal boild, and that  no 
greater sum than $300 can be recovered on i t  against the hurety, and 
that if he pays, or causes to be paid, into court for tlie use and benefit 
of thc plaintiff, the sum of $300 to corer all back in:tallmcnts up to 
1 Junc~, 1931, he  shnll thcn be released awl c l i s c l ~ a r ~ d  of fu tuw o~ 
further liability by reason of the executioii of said instrunlent by him. 
clvcn tliough B. M. Pwlcr  should default in t l ~ c  future," etc. Plaintifl' 
~uoved to strike froill said judgnient that paint wliich holds that  P. -1. D. 
Peeler is  not liable for any grentcv sun1 thali $300, and also esvcl)tc(l 
to tlic judgment as signed. On the excr1)tions plaintii'f assigurcl cl-ror 
and appealed to the Supreine Court. 

The necessary fnrts  will bc set forth ill tlie opinion. 

Charles I'rice and A. Lee 1Vnqlrt for p l a i r ~ f i f l .  
T i  '1. Su>ir rgood for defendants. 

C ~ a r t r r s u ~ ,  J. Thc principal question involved O I L  this appeal i- 
whether P. A. D. Peeler is  released by paying into conrt the sun1 of 
$300. We think not. 

The  intent of the parties is arrived a t  by taking into consideration 
all the paper-writings relating to the controversy, the condition of the 
parties and the purpose for which they were entered into. The  settiug 
surrounding the parties when the paper-writings were signed, the family 
relationship, the purpose of the entire paper-writings on the subject, 
must all be considered in arriving at the intent. I n  v e  W e s t f e l d f ,  18s 
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S. .C., 711; Brozcn v. B ~ O Z L I L ,  105 S. C., 315 ; Ellr~l7ton v. Tvusf  Co . 
196 S. C., 753; Jlyera 1 ' .  Lsarr~hur~tl/, U I I ~ C ,  40. I;nfortuiiatdy, thc 
plaintiff, Cora X a y  Peeler, aucl the dcfenclant, 13. 31. Pecler, 71 ho 11 ert 
man and xife,  could not gct d o n g  together. Born of the nedlock verc 
t p o  children, Burton Peeler, J r . ,  antl Grady Lee Pceler. 011 23 X o ~ e n l -  
ber, 1929, the said Cora May Peelcr a l~t l  B. M. Peeler rsecutetl, accord- 
111g to Ian., a dectl of separation betn-cen thcw~. . l r thbal l  7%. i l ~ ~ h b t l ~ .  
158 X. C., 408. 

I n  l'aylo?. v. T a y l o r ,  197 S. C., at 11. 201, speaking to the bubjpct. 
('On the ground of public policy, tleeclq of separation are not fnlorctl 
by the lam, hut under certnill circur~~stailces they arc rccogliizecl b;\ 
certain statutes, n l ~ c n  signcd ill co~rformity thereto. C. S., 251.7, 2216. 
2520." 

I n  the Superior Court of Ronan  County, a t  xorcwber Term, 1029, 
n judgment n a s  rentlend in tlic action for Cora J Iuy Peeler against 
B. X. Peelcr, requiriug tlir tlcfeudalit 13. N. Peclcr to pay plaintiff a 
certain sum each m o ~ ~ t h  for i~ stated period, to iupport and mainta i~i  
her t n o  chiltlren. The  deed of separation bctween thi. partici, estcutetl 
23 No~ember ,  1929, i n  part, is  as follons: " I t  is the purpose of thi. 
deed of separation to carry into effect all the pro~is ions  ant1 stipulatiorik 
set forth in the judgment of the court, nud thc defeuilant to pay to the 
clerk of the court of Rowan County the  sun^ of $30.00 per month for 
tlic use :111d benefit of tlic t n o  minor children until tlic oldcst one be- 
comes 18 years of age, and then thcrcafter the sum of $13.00 per ~llontli 
until the youngest child becomes 18 years of age, mt l  wheii both chilclreii 
become 18  years of age, then the monthly allowance shall cease, but 
until the oldest onr beconws 18 years of age, he shall pay $30.00 per 
month, and then thereafter $15.00 per month, which said amount\ shall 
be paid to the clerk of the Superior Court of Ro~vail County on the 
first of each and w e r y  month during said period, the first paynie~it 
to be made on 1 December, 1929, and the11 on the first of each ant1 
every month thereafter, according to the judpieii t  of the court. . . . 
And i t  further having been agreed that  B. 11. Peeler execute a good a n ( l  
sufficicnt bond in the sum of $300, payable to Cora May Peeler for the 
use and benefit of her two children, for the fai thful  performance of thc 
monthly allonanre as set forth in  the judgment of that  court, antl 
said bond having been executed and accepted. . . . Tha t  Cora Na: 
Peeler have the absolute control, custody and supervision of her t n o  
children: Burton Peeler, J r . ,  and Grady Lee Peeler, antl that B 11 
Peeler pay to the clerk of the Suprrior Court of Rowan ( ' o u ~ t  tlic 
sum of $30.00 per n~orith, payable 011 thr  first of cacli am1 c\ cry m o i ~ t l ~  
thereafter until Burton Peeler, J r . ,  bccomes IS  years of age. nntl t11e11 



rlicrenfter tllc sum of $15.00 per inontli u ~ l t i l  Grady Lee Peeler bcconlc~ 
I \  years of age, :~q prorided by the judgment of the coult ;  a n d  / h e  ,\art1 
bosl,l shall be rcsponstblc for tach a n d  euer!/ paymeizt  u n t i l  t ? ~ c  cont11- 
//ens of t he  jzct7yinent of ihe  coz~r t  hac~e  been ful ly  compl ied with.'' 

The bond of tlefenclants, D. &I. and P. A. D. Peeler, rwites "Wherea> 
1:. *\I. Peeler \r as acljuclgc.cl to perform ccrtaiii conrlitiori. as set forth ill 
,\ jutlgmeiit rendered a t  Kol ember Term, 1929," etc. . . . "\~Tlit'reas, 
rllt nntlcrsigned pri11c.ip1 :rllcl s u r e t ~  bind themselrce, t l l ~ i r  l i ~ i r ~ ,  execu- 
tors, a d m i n i s t r i ~ t ~ l . ~  and absigns firmly 1 ) ~  thew presrlris to inake saLl 
1)i1\11iwts and to csecute a bo~icl ill the sunl of three l~uudretl  ($300) 
,[ollars, t o  q u c i ~ u ~ ~ i i  c f 1 1 ~  failhflrl pcrfoi mcrnre o f  f71e S U I , L C ;  Sow,  there- 
for(,, \re, 6.  X. I 'c~lcr ,  a\  pri~lcipnl, a11c1 P. A. I). Pteler, as surcty, 
,~c~k~iowlcdpe o n r ~ c ~ l ~ c ~ s  justly indebted to Cora illay I'e7ler in thc s~lrli 
of $100, l n ~ ~ f u l  i11011cy of the Ljnitetl States. 7 ' 1 1 ~  rmzdction of t he  aboce 
obligal ion is s l c r  11 that if 13. N. I'eelcr shall pay to tlw rlcrk of Rou an 
('on~rty, to be tlclivcred 11im to tllc plaintiff, Cora :day Peeler, /lie 
+u,rl of $30.00 per  riio11i11 f o ~ .  f l r ~  7rw a n d  benefit of 11('r i w o  c l ~ i l d r e n ,  
Il trrtoi~ l 'eeler,  Ji.., c~ictl C:racly Lee l 'cclcr,  i l i i l t lrcn of B.  -11. Peeli'r and 
( ' o , ( l  Jla?y IJecl<.c-, that is $15.00 each 1)c.r irionth uutil Burton I'eeler, 
,Jr., becomes 18 years of ape, ant1 after Burton Peeler, Jr . ,  hccome~ 1 S  
y ; w s  oltl. $13.00 pcr moutli until Grady Lw Peeler b w o ~ r i e ~  18 year? 
oltl, Gratly Lce 1'c~lc.r I I O ~  ]wing 6 ycars old, and sllall in& said p q -  
111twt': 011 the firit of c;1(+1i and e \ e ry  mouth ;is set forth ill the judgment 
of the court, the first on 1 Decc~lnbrr,, 1029, a n d  fu11,y c a w y  ou t  t h e  
I ~ u ~ ~ i s i c i n s  of said judqmenl ,  t h c ~  i h i s  obl igat ion shall be lloiil and of 
jco c ecc t : otf1rrwise fo uvnain i n  full for te  trnd eflecf." 

1 1 1  $. 1 % .  Bell, IS4 S. C., 701, it is held : MTithin the illtent mt l  iilean- 
illg of C'. S., 4447, the wilful aba~ l t lo lm~i i t  by the father of his childre11 
of thc marriage, until t l ~ c  youugcst living child sliall arrive a t  the age 
of I S  years, is  matlc a separate offense of like tlegrce nit11 that  of liii 
\\ilfnl abandonment of his n i fv ;  and his duty to  the childrcn is not 
leiwnctl by the fact that a decrec of absolute clirorcement has bcen ob- 
t a i ~ ~ c d ,  the obligxtion to support his on11 cliildren conti~iuing after the 
marriage relation b c t ~ i c c ~ ~  him axid his n i f e  has bee11 severed by tht, 
lav .  h'. .c. FaulXncr ,  18.3 N. C., 6 3 5 ;  8. v .  I f o o k e r ,  186 N. C., 761; 
.Tefj 'w/s 2%. H o c u t f ,  10.3 N .  C., at  p. 343-4. 

r)rfellclant U. 31. Peeler mas bound under the facts of record to sup- 
port his two childrcii or was guilty of a misdemeanor. C. s., 4447. 

The  jutlpnlcnt of Cora 31av Peeler 1 % .  13. 11. Prcler, rcndered a t  No- 
~ c l n b c r  Term, 1920, in part ,  is as follows: "The court finds as a fact 
upon the complaint ant1 affidarits of the p l a i~~ t i f f  that  the defendant wil- 
fully failed to proride the plaintiff and thc t ~ o  cliildrer by the marriagca 
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a i t l i  necessary or adequate subsistence according to his means ant1  st:^- 
tiori in life. . . . That  a deed of separation be executed betweeu 
plaiiitiff and the defendant, which shall not affect or impair the obliga- 
tioils of t h r  defendant as stated above: . . . antl the court fii~diiig 
as a fact that t11c foregoing agrecinent of the defendant is fa i r  ant1 
reasonable undcr the circurnstancey and that the same should he conic^ 
a part  of thc judgnicnt of this court based upon tlic facts fourid by the. 
court. . . . That  plaintiff have the custody, control and supenision 
of tlie t ~ o  children: Burton Pede r ,  Jr., age about 12, and Grntly Lee. 
Pwler ,  age 6 .  That  t 1 1 ~  tlcfoiitlalit 11:1y to the rlerli of the court :nl(l 1)y 
liiiri to tlie p1:rintif'i for the use autl benefit of said children, t l i ~  sun1 
of $30.00 pc,r n i o ~ ~ t l ~ ,  until l h r t o n  I'eclcr, J r . ,  becor~~i,i 18  Fears of age. 
antl tllercaftcr $lS.00 per month until the youngest cliild becon~c~s 1S 
years of age., a,  now l ~ r o d e t l  by lnw; and that  tlic p:r,~me~its be lllatie 
montl~ly, the first oil 1 I)eccn~ber, 1929, and then on t l ~ c  firqt of rnc.11 
:111tl c\c3ry mon t l~  thcrcnftor." 

T l ~ e  dcc~l of se lmxt io~i ,  n l~ic l i  1s il~atle :I part of tlie jutlgli~eiit, pro- 
vitle.; that tlita aho\ c nlontl~ly su~iis  be paitl, ailti further : "Tlint B. 11. 
Peeler cL.urcuti~ a good ant1 suficieiit bond ill the PUIII of $300, payahlc 
to Cora May Pcvler for t h e  zise and  Oenefil of 11er t w o  cl t i l t l rcrz ,  fur f l t c  
fciifh fu1 ~ e r f o ~ ' t n ( ~ m  c of f h e  i ) m n f l ~ l ! j  a77oic~nir  a5 s c t  f o d h  i n  111 e jut7q- 
nlent of the  toud . "  

B. 31. Peeler was 1)ountl to 1):1y enc.11 nlont11 tlir : ~ n ~ o l i n t ~  ;~ho \ ( '  i( t 
forth to support his cliil(lrc~i, and n as rtquirecl to gi \  c $300 bond ('foi. 
t11c faithful perfornlance of tlic inoiitl~ly nllon.:~rlcc. :iq ~ c t  forth in t l i ~  
jutlgmeiit of the court.'' Tlic bond was given arid the f a t h ~ r  and P. -1. D. 
Pwler,  the gra~itlfather, signet1 the wme  a, abo~c.  sct forth, ant1 t111, 
condition of t l ~ c  obligation is that  13. 31. Pcplcr shall pay the aniouii t~ 
agreed upon before mentionccl, each montli begillning 1 Decemhes, 1929, 
" a n d  fu l l y  carry  ou t  f h e  pmr; i s iom of said j w l g m ~ n f  i l len  this ohl igat ion 
shall be vo id  a n d  of n o  e f fect ,  otheru%ise t o  r e m a i u  i n  full forcr ant1 
efect." 13. X. Peeler, the father, antl P. Al. I). Peeler the gra~idfatllel,. 
are liable for the pay~neiit on the first of each montli, conime~~ciiig 1 
December, 1929, of thc aniounts agrcwl upo11 until cacli cliild bcc7on1c. 
IS years of age. 

The  record indicates that payments ha\  b c c ~  niade fro111 1 Decernbcr. 
1020, to  1 August, 1030. The jutlgnlent, dead of s epa ra t io~~ ,  and bond. 
are all inter-related and must be coilstrued together. 

T c  haye a decision, fully supportctl by autlioritics ill t l~ i .  St:irc. t o  

~ u s t a i n  the position that the bond of 1'. -1. r). Pecslrr by tlic. p a p c l r t  
of $300. :IS hpld by the court hclon. iy iiot releawl. 111 l?lrijizc 1 . .  ill,, 
1.;1 S. C., 400, tlic, rllt~tcrial part of tlic bo~itl nccwwry to be construc~~l. 
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is as follons : "I, Wm. 13. Rl~yiiv, nil1 lield a d  firmly bou11~1 1111to Janles 
H .  Rhyne in the sun1 of $1,000," ctc. The coldition v;ls that said Wui. 11. 
R l i y ~ e  "shall and \\ill, a t  liis mid their own propcr eostii and charges, 
nlaintain and Irecp tlic snit1 James 1-2. Rhync for and during his  natural 
life, with good slid sufficicllt nicat, drink, apparel, .r\ aslling and lodging," 
c ~ c . .  James R. Rl iy l~c  was an iml~ccile. I n  this action for : brc:~ch of tlie 
I~olltl, the jury avarclcd $775, on appeal to this Court no error WLS 

founcl. The  case came to this Court again, Rh~lnc v. Iih!,nc, 160 x. C., 
5.59. I n  this latter case the jury awarded $400 for tlic breach of thc 
bond, and the court below reiitlcrctl judgment for $225, the judgrneilt 
rn tlit. t u o  caws :~ i~ tou~ l t ing  to $1,000, the sum set fortu ill the bond. 
This Court found error. -I t  p. 562, it is said:  "Both the : d o l l s  brought 
115' 1,l:cintifl nrc upoil the contract to sccure the perforniance of which 
tlin bond \ \as g i l c i ~ ,  i~lltl the ldnintiff is  not limited ill his recoveries to 
tlic pcnalty nailled ill the instrument. Let judgnlent be entered in the 
Supcrior Court for the sun1 of $400, tllc sum asscsscd by ho jury." And 
,rt 1). 560: "The sum of $1,000, i n s c r t ~ d  ill the bond to sccure the per- 
forrllance by defentl:~ut of his agreement, was intende 1 neither as a 
p n:~lty nor :IS liquidatctl tlanlages. It is generally held that  where the 
-tipul:~tcd suln is nliolly collateral to the object of tho coiltract, being 
c . ~  idently inserted nlcrely as security for performance, i t  will not be 
~llonctl  :I< liquitl:~tetl tl:~mages or as a penalty beyond whicli rccolery 
( . , I I I I I O ~  be 11ad. IL)ol,in\on 1%. C(afl~ccir1. 2 Cr. C.  C., 500; Eichards v.  
h'dct A ,  1 7  13nrb. S. IT., 260; 1 Setlgen ick on Damage;, scc. 410, ant1 
txws cited." 

t u  T T ' i / l i t ~ \  1 . .  U / c , . l ~ c .  BS W. Va., at p. S5 (69 S. E ,  366), n e  find 
the. fol loni~tg : ''Tllcl sun1 stipulntcd is o l ~ c  t~ollnteral to the object of the 
(.ontract. T l ~ n t  object is support and mnintenancc. hfcst evitlcntly the 
-uln I\ as inscrted sim1)ly a s  secusity for performance. There is nothing 
.o peculiar in the caasc as  to nlakr us view it otlicrwiw. 'Where the 
~tipulatctl sum is ~ ~ l i o l l y  collatt1r:il to t h  objcct of tllc contract, being 
cridently inscrtetl merely as security for pcrformmlcc, i t  will not bti 
,rllon.ed as liquidate11 d:~magcs.' 1 Sctlg. Dam., wc. 410.' 

I i i  Cit!j of l l e l ~ n a  v.  E ' i t z p a f ,  it X ,  3G Ark., 583, it s held: h bond 
111 vliich tlie obligors nclinoxledgo tlieilisc~l~es to be indebted to the 
ohligcc "in the sum of sc\enty dollars aitd ciglity-tlirect cents (monthly 
r e ~ l t ) ,  upon condition that, \\hereas, thc obligors have lcascd from thta 
obligee cer ta i i~  dcscribetl premises, for  the period of twelve months, for 
r l w  sun1 of sevcnty dollars and eighty-tl~rccl cmts  (nioi thly rent), to be 
p i t 1  in monthly instnllme~lts of seventy dollars and eighty-three cents," 
:ind then proriding that if the obligors should pay said sums as they 
h~~cnnic tluc. the. bond sl~oultl brcoinc void, binds the obligors for the 
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a~uoun t  na~ncd  for each s u c w s s i ~ c  111o11tl1, : ~ n d  not 111(>rely for thi, 
~'""alty of the bond. 

111 Meinwf  t. Bofftl/cr, e t  al., 62 N. TV., 676 (60 Minu., 204), it  is 
l ~ c l d :  TFTTiew a boi~d con tail^^ a ~ o n t r a ( ~ t  for the performance of certai l~ 
things, and thc. obligor bi~itls himself in n penalty for the performance 
of tlic contr:lct, the p e ~ ~ a l t j  is not the limit of recovery on the ini tru-  
uietit. I n  ; I I I  ac.tio11 for tlw l)rc,acli of the coiltract, the obligeo mily 
rwover damagei :I\ often as the breach arises, ererl beyond the penalty. 

Said Lo1 d JLa~~.s/teltl, ill Lozve 11.  Peers, 4 Burrows, 2228 : "Therc is 
:i tlifference betnecn colenants in general and co~enan t s  secured by :i 

~ ~ v u a l t y  or forfeiture. I n  thc lattcr case tllc obligce has his  election. H e  
may either b r i q  :III :iction of debt for thc pcnalty (after  which recorer) 
11c cannot rcqort to the covenant, because t h  penalty is to be a sntisfac- 
t ~ o l i  of the nliolc), or, if he docs not choose to go to the penalty. he 
Ilinj proceed upon tho covenant, and recorer more or less than the 
lwnalty-to1ic.s ( p ~ o f  its." I I I e i n e ~ t  1%. Boftt her, sups; 9 C. J., sec. 243, 
1)p. 131-2. 

, I  I l l is  is not ~ c . 1 1  a bond that the l ~ e ~ ~ a l t y  is the limit of liability. The 
juclg~ticnt, deed of scyaration ant1 bontl are all inter-related. This  bontl 
n a s  security for the pcrforrliance of a contract, that  required on the 
1.t of each nio~rtli tlesignatctl pay~nctlts for tlic a11pl)ort and maintenance 
of two cliiltlrctr until tlicy a r r i ~  ctl at the age of 18 years. The  father and 
qra~idfatlwr i t l ~ i  h o n t l w ~ n ~ ~ )  must h ) t h  f111fil t l~e i r  obl iga t io~~? sole111111> 
undertaken. 

I n  S. 2 .  Joncs, 201 S. C., a t  p. 425-6, is the following: "The object 
of the statute (C. S., 1447) i s  to enforce the obligation, not by subjecting 
r l i ~  father to :I civil a c t i o ~ ~  a t  tlie instai~ce of the chiltlrc,n, but by tlicl 
~~i f l ic t ion  of l~unishment for his dereliction. I t  would be a plain e ~ a s i o n  
of the lrgislatiw intent to hold that  by suffering the penal consequences 
of ;I single \iolation of the statute the defendant could cousign his 
destitute chiltlrel~ to the embrace of charity and thus absolve hinlsclf 
from liability to further prosecution." 

T h e  defendant, B. M. Peeler, if he should vilfully fai l  or neglect to 
1 ~ 1 7  the sums agrced upoil for the support arid maintenance of thc chil- 
( l rer~  could bc indicted under C. S., 4147. See West I ) .  West, 109 
S. C., 12.  

Then, again, the entire paper-writings indicate a continuing guaran- 
tee. T~ezuis v. Dwight, 10  Conn. Rep. (2d Series), p. 95;  Novelty Co. 2%. 

Lntlrews, 189 S. C., 59. F o r  the reaqons given, thr  jldgment be lor  ik 
Reversed. 
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(Filed 27 .January, 1032.) 

1. High\\ a) s A b-\V1ieiae public high\\ ay is  abantlonc'l by H i g h w n ~  
('omniission abut t ing o\\ne14s still  h a r e  crtscmcnt t l~ercovrr .  

W11cl.e there is cvitlcnce tlmt the road in controversy had been used 
11y tlle pul~lic for ab,oul fifty yc:~rs as  a maiu lligl~\vny be tnwn two cities. 
that it  11:lcl been \vorked and k e ~ t  up for that pcriod i ~ n d  had been 
macailnnlizccl for about nine Fears, all a t  public expense, :~nd that there- 
after thc Stntc I-Iigliway Commission discontinued such road as  a part 
of thc State I~igIi\\-:ly system under the [~lcnary Ilo\ver :iwn to i t  bg 
statute, and built n pcrmnnent hard-surfaced road ill close proximity 
tl~ercto iu order to str:liglttcn and improve the 11igh.,\-ny: Held, the 
 hutting owners along the abandoned road havc an c,astrrnent therein for 
i~lgress and cgress although the: original owner may still retain the fee 
scbject to the easement, and the road abandoned as  :I j r a r  of the highway 
system m:ly not btl closed by tllc owner of the lam1 through wliich it lies 
to such abutting owncrs without their consent. 

2. Same-Injunction will l ie against owner of fee t o  prevent his  closing 
public highway a f tc r  i ts  aba~ldonrnent  by Highway Commission. 

Wl~ere  a highnay has been used by the public for ove. fifty years and 
has been kept up and macadamized a t  public expense, and thereafter this 
section of the road is abandoued by the State Highway I-'ommission a s  a 
part of the highway system of the State:  Held, an abutting o\%ner i i  
entitlcd to a pe~manent  injunct~on rebtlaining the owner of the fee in thtl 
land th~ongli  \\liicll thc section of abandoned rond lies from taking 
possession of thc abandoned road and closing it  to the destruction of the 
abutting owner's riglit of easement thereover. and where the road has 
k e n  closed by the onner of the fee a mandatory in.iunction may he 
issued commnndinq that  the rond be leopened. 

, I m ~ a r ,  by plaintiff f r o m  C'o~cpc, . ,  811c t ia l  . Judge .  :I X a r c h  T e r m ,  

1931, of I~ECI;LLX~~RI:. Reversed. 
T h i s  is a civil action hrought  by plaintiff against cleftiitlant i n  w l i ~ c l ~  

a n ~ a ~ i d a t o r y  injunc.tion is  p r : ~ y d  for. T h e  plaintiff and  defendant 

owned a d j o i ~ i i l g  l a ~ l d  011 t h e  0111 Ch;u,lotte-Statesr ille 1.0: (1, leading fro111 
Charlot te  to S t a t e s  ille, ahout 11  i n ~ l c s  north f r o m  C h a r  o t t t .  T h i s  road 
was taken over by  the  State HigllwnS C o ~ l l r n i ~ ~ i o n  unt lrr  Publ ic  L a n -  
of 1921, chap. 2. Sw 1ria11 in:~tle :L p a r t  of t h e  hill  s h c n i n g  this  roatl, 
ctc., section 7 of tlie act.  1 1 1  1014 the  S t a t e  I I i g h n n v  C o m r n i s s i o ~ ~  
caused a llcw survey to bc uinde of saitl C l ~ a r l o t t e - S t : ~ t s ~ \ i l l e  highwa>,  
and  suhscquently p a l  ccl said road i n  nccor11:lnco nit11 m i d  new surve: 
which resulted i n  the  l o ~ u c  i l l  quo being abnndonctl by t h e  S t a t e  High- 
way Colnmission as  p a r t  of t h e  S t a t e  System of Koatls and  Highways.  

Tl ie  plaintiff h a d  a re.idcnce fac ing  oil the old Charlotte-Statesvillc 
road, arld in  going to Charlot te  011 t h e  old Charlot te-Statc~sr~i l le  roatl 
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from plaintiff's lalid, he had to go along 111e road \vllich crossed tlefcutl- 
ku~t's lanrl some 903 feet. The  clefentia~~t, \vl~eii thc State IIighway Coin- 
ii~issioii caused tllc II(:W rontl to be located, took possession of tlic c~ld 
~ w c l  through his l n ~ d  aud closed it. 

r 3 l l i e  :&davit of J .  11. l h o s ,  is as follo\vs: "That he is 68 years old 
a d  has resitiecl ill 3lecl;leilburg County for 63 )-ears arid has lived 
\vithirl five uiiles of the tracts of land of the elefelltlalit and the plaintiff, 
i111d that  lw is faluiliar with tlic roailway in  controrcrsy and as shown 
u i ~  the blue priiit i ~ t t ~ c l l d  to the complaint; that  to his o\vn knowledge 
said roadway as abol-c described has b e c ~  used coiitiiiuously and ad- 
\-ersely by the. rleigl~bors l i~ . iug  o~ tlie ntljoitiing land to the defendant 
 id plaintiff :111tl by the 11ublic ge~lcrally for about 50 years; that  said 
iwdwny 11as h e i i  used by the public as the inail1 highway froill tlie 
i i ry of Charlotte to the town of lluiitersrillc, Davidso~l, :11111 o t l~e r  towns 
and cities north of Charlotte for a period of a t  least 50 years. That  said 
runelway was usetl as :I goverilment post road or n ~ a i l  route. That for a 
1)t'riod of a t  I e u t  50 years said roadway lias heen worked or kept up  by 
the public at publir cspcrise; said roadway liariirg been niacatlamized 
i ) ~  :he public: at l)ublic* e sp l i s e  at least I 9  years ago. That  said public 
11as use11 s:titl roadway for said period of yoars without interference 
;111J as a matter of riglit ant1 aclrersely to all persons whatsoever u p  and  
u~i t i l  recently, ~vlicti thc c1~f~~tltI;mt c los~d  said road." 

Similar :iffi~la~.its were ~uat lc  by ,Jolni C. Garrison, TV. J. Hutcl~isoll, 
J .  It. Cocllra~l :1nI1 X. TT. Vai~Pel t .  The  niap attached shows the loc*.us 
112 quo. 

C I . A R l i h V A ,  J .  The  court below "ordered, adjudged a t d  decreed : 'lh'lt 
111c temporary rcstraini~ig order heretoforc Issued in this action against 
the tlefenda~it be, aild the same is hereby ~ a c a t e d  and a permanent re- 
atruinlllg order agaiiiut the clefcl~daiit be and t l ~ c  same is hereby denied." 
I~roiri  the nbmc juJgli~etlt, thc plaintiff exrepted, assigned crror and 
appeiiled t u  the Supreine Court. W e  think the judgment i n  the court 
I ~ h w  must I)e re1c3r-cd a~t t l  the prayer of plaintiff for maiidatory ill 
j u~~v t ion  allon cd. 

? 3 1 Ile law aljl)lic.nble to t h i  actiou is nell  btated ill 2 Elliott, Roads and 
S t r r ~ t s  (4th r d .  1 .  p r t  sec. 11 72, at p. I668 : " 'Oncc a highway alm:~ys 
,I hlgli\\:~j, '  is a11 old ~ n a s i m  of tlir common law to which Tve have 
often icfr rrc.11. :\,id f a r  as collcpnis thc rights of abutters, or others 
orv.upyilre :I .il~ril:~r l~o~i t io l l ,  n h o  11n1c I:~nfully a n d  i n  gooil fai th in- 
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rested money or obtained property interests in the just expectation of the 
continued existence of the highway, the maxim still holds good. Kot 
wen  the legislature. can takr  awny such rights without compensation. 
Such, a t  least, is tlic rule mliieli sreins to us to be supported by the bettcr 
reason a i d  the ~vciglit of authority, althougli tlicre is much apparent 
conflict as  to the doctrine wlien applied to the vacation of highways." 
dloosc 7). Carson, 104 N. C., 431; C o / v i n  v. 1'01u~r CO., 199 N. C.. 
333;  C ~ o z c ~ l l  11. I'owo. Co., 200 5. C., 205; Combs 1%.  Brickhouse. 
201 N. C., 366;  l i i a f t  v. G r e e ~ r s b o ~ o ,  201 N. C., 51;. 

I n  H i a t t  v. Greensboro, s u p a ,  Connor,  J .  (petition to r e h a r  denied), 
w o t c  an able opinion for the Court. I t  was thew lit*lrl : " W l d c  the. 
public has, ord ina~i ly ,  only tlie right to the use of public. streets for  
travel so long as tlie streets a rc  maintained for that  puiyose by public 
ttuthority, an abutting owner lias ail easement i11 the street to have it 
kept open as a n ~ c a n s  of egress and ingress to and from his property. 
and lie may not be deprived of his right without just conipe~isation." 
See It 'hife u .  Coyhill ,  201 N. C., 421. 

The  General Llssembly of North Carolina, Public L a ~ i l j  of 1921, chap. 
2, passed "A11 act to provide for the construction and maintenance of 
a State system of hard-surfaced and other dependable roads connecting 
by the  most practicable routes the various county seats and other princi- 
pal towns of every county in the State for the developnlent of agricul- 
ture, cominercial :rnd industrial interests of the State, ancl to securo 
benefits of Federal nit1 therefor, and for other purposes." Section 7 ,  ill 
part, is  as  follows: "A niap showing the proposed roalls to constitute 
the State highway system is hereto attached to this bill and made a part 
Iiereof. The  roads so sho~vn can be changed, altered, added to  or dis- 
continued by the State Highway Commission: Provided,  no roads shall 
be changed, altcrctl or  discoutinuetl so a s  to disconnecbt county seats. 
lxincipal towns, S ta te  or National parks or forest reserves, principal 
State institutions, nntl highway systenlr of other states." Section lO(b).  
is i11 p a r t :  "To take over and assume exclusive control for the benefit 
of tlie S ta te  of any existing county or township roadcl, and to  locatr 
and acquire rights of way for any new roads that  mrjy be necessary 
for a State highway system, with full  power to widen, ielocate, change. 
or alter the grade or location thewof;  to change or relocate any existing 
roads that  the State ITighway Con~niission may nolv o v n  or mny 
acquire," etc. 

I t  is  a matter of common knowledge that  in carrying ~ u t  the mandate 
of the General Assembly, the State Highway Comniission found i t  neces- 
sary for engineering and financial reasons to change grades, to makc 
4 o r t e r  routes from county scat to county seat and principal towns. 
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clrcs. Tho deyi:~tioils iri the cl1:111gc from the old to tlie new locations 
ltsft holues ant1 la~itld O I I  tlic old route, ~vllicli if c.losci1 would work 
irrcy;w:~ble illjury to the o\\.iiers. Tlic St:l tc l l i g l ~ \ v ; ~ y  Uoml~iission is 
givrll e s~ lus ive  st :~tutory l)o\ver to c l i m i ~ ~ : ~ t e  grade crosc,ings, "close to 
usc, .;uca11 grndc+ crosril~g." I ~ f l ~ ' ~ ' i / l g ? l ~ t ? l  C'o. 1.. I;. I?., I!); K. C., 116. 
'Vl:i> s p e ~ i a l  l)royisioll \vi~s put in tlie acat to preserve l~un~ial i  limb and 
l i t ' ? ,  011 nccoul~t of the 1alo\v11 tl:i~ig<>r ;lt gr:~tlc cro.isi11gs Sec l l i n ~ z c c ~ ~ l  
1.. 11 ig l i~r .n! j  C'ovl ti~;ssiou, 19s S. O., 293. 

Soinc 0,000 ~ r ~ i l ( , s  of road u ~ ~ t l c r  tllis nct 11:~s he11 t u k c ~ ~  over by t l ~ c  
Stntc: Higl~\va\ .  Coi~nllission all:! l~ ;~ r t l - s~ i r f~~c . c~d  a ~ t d  i1i:ldc clepci~tl ;~l) l~,  
at tllc cost of about $ld2,000,000, ilic~lutliiig Fcclcral a:d. 111 r c i ~ d i ~ ~ g  
tlic act cnrcfully, ~ v c  :lrc satisficrl that t l~c '  Gcncw11 Assel ~b ly ,  :nid tl~oxca 
u.110 V . ~ ~ C  r~~sl)011sible for this State ILigl~\va~- lioad <\c.t, Ilover iutei~tlctl. 
: ~ r t t l  tlica 1nl1gu:lgc tlow 11ot il~dic.ntc, tlint l)eoplt~ 1\.11o 11:ltl built liou~cs U I I  

r l ~ c t  oltl ro:~cls slloulcl be left without cgrrss a~i t l  ii~grcjss to tlic I I C ~  i111- 
~ ~ r u \ . f i l  r.o:~tl ~vlien ilccessarx cleviatio~is nl:~tie. I t  may  be noted 
t11;rt tlic S ta te  Highway Comniission now has eutirc coiitrol of a11 the 
1 ~ t l s  of the  State,  l , ;~\ \ .s  1931, cll:~p. 145, ptlgcJ 1Si. This  case is l i h ,  
rliiit of Slonil. u .  si.trle 11 igil u ~ r y  n c p l . ,  150 S. C. (14s  S. E., 1S3), at 
1'1). 540-1: "The 11rol)oscd iwn. road, bw~nsc .  of its lmn imi ty  :tiid its 
l oc~~ t ion  with rpsl)cct to the abnli t lo~~rd sot-ti011 of the c<sisting road. 
111;iy he c,nsily aid cluicdkly rcnrl~ctl from snuic. Furthc>r, tlic abnritlouetl 
11i11.t of tlie oltl ro:lt! ealmot Iw c.losc~l i\ .itl~out t l ~ o  c o ~ ~ s c ~ l t  of those ~vhose 
~ I ~ O I I C ' ~ I ~  f ronts  tlicroou or o\-cr wlioac lw~t ls  it pniscs. 1'o~cclL 1:. Spnria ic-  
~ J U I * ~  Colint?y, 136 S .  C., 371, 1 3 1  8. E., 367." 

f l u k c ,  J., in il'isc 1 , .  I t 'h i tuker ,  146 hT. C. ,  p. 37.5, lays tlowii the rule 
loug rccogliizd ill this State : "I t  is well ul~tlerstootl ui t l l  us  that tllc 
light to u public canuot IIP acquirtd by :~ t lv~ r so  1 1 > ( ~ ,  i ~ l d  l y  t h t  
alouo, for  any  period s11ort of t \vc~lty years. I t  is also ostablishcd tllnt. 
if tliere is  n detlicatioli by the o\vner, coniplctetl by a c x p t : ~ ~ i c e  on the 
11art of the public, or by any pcrso~is in  n 1)oaition to :~:t for  tlitm, the 
right at  oncr arises, and t l ~ c  time of u s c ~  is 110 lorlgcl nlaterinl. Tliv 
,lcdi::ttio~i 11i:iy be eitlwr ill rsprcss tcrlns, or i t  ni:ly bc implied fro111 
\.o~~tlnr.t on tlie l ) ; ~ r t  of the o~vlier;  :~utl,  ~vllilc all ilitclit t o  tletlic:ltc 011 

rlw 1):wt of tlic o\\.lier is usu:111y ?qui rec l ,  i t  is also hcltl that the co~iduc~t 
.)f the owner iiiay, u l ~ d r r  certain circulnstal~ces: v o r k  a dedicatioll of :I 

~xiglit of way on lijs part ,  thong11 nil actual intent to dedic:~tc may not 
oxist. Tliese pri~lr.il)lcs :;re very gel~crully recognized :~licl lm\-e bccu 
al)l)lie,l with us ill ~ i u r ~ ~ o r o u s  :~11d  ell consitlercd tlecisio~~s." I I m p i ' ~  $1,. 
( 7 ~ ~ ~ 7 ~ ~ ~ . ,  1Si X. C.. 1S and cases cited; 1S C. J.: 40, 41 and 51;  n t i r h a m  
1,. 11'1~i,qhi. 190 S. C., :it 1,. 1T70cc~vr 1 % .  T i f f s ,  301 IS. C., a t  p. 748. 
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111 S. v. IIrzucll, 00 S. C., at 11. 706-7, n e  find: " T l ~ e  fact t l i ~ t  ;I 
public road is laid OR on a mall's land does not d e p r i ~  e liinl of thc fwt - 
lloltl of tlit  land c o ~ t r e t l  hy tlic r o d .  I l ia  title coiitii~uw ill the soil. 
ant1 the public. acquires ouly all easen~cilt, that  is, the right of pns.ii~g 
a i d  r cpas~ iug  a1011g it. ,Y I.. Dar l~ .  SO S. C., $51; Dormfo~i r  Pu71)1t 
2 Smith, L. C., 90." 

I n  Rouse  v. K ~ / ? ~ ~ u I L ,  18s  x. C., at  1). 11, we said:  " In  tlic p rewl t  
case the d e f t ~ ~ d a i l t  denies the right of plaintlfl to recover damage for tlw 
pipe line ruiming aloug the State IIiglirvay No. 10, plaintiff having a 
fee-simple t i t h  to the 1:rild. I n  l ' e ~ l c r  v. Tel. C'o., 172 X. C., 76.3, i t  
>aid:  ' I t  is not dcliicd by tlefel~tlaiit that  the te l~grapl i  line i u l ~  I - 

imposed upon a railroad right of way i s a n  additional burden nllicli 
cntitled the oxncr to comp~lisation. Ii~~o~lyes 7.. Tel. C'o., 133 S. C., 3 2 5 .  
Phzllips v. 2'el. Co.,  100 C., 513.' To the same effect is a water n11ain." 
Likeuise electric tr:rnirni~4on pole,, Cft.ls,v c. L~qllf C'o., 201 X. C., at 1) 
50. Tlie tlefciid:r~it lin- tlic frocl~old of tlic land, but, fror:i all the e l l  
tleiicc of sccord, plaii~tifi llah nil c a w ~ l c ~ i ~ t  of iiigrebs, rgrc.., :rnti reg11 -- 
o~ er the old road. 

111 2 Elliott, Roads :md S t r e ~ t s ,  S ~ I ~ I U ,  part  ser. 850, 11. 1107, the  I:,\\ 
is statcd us follon 5 .  " In  ntlclitiolr to the r~g l i t  of the public to maintair~ 
a ~ l i i t  in equity for an i~~ junc t iou ,  pr i ra te  citiwns n h o  are spccir,ll> 
111jured by ail 0htrwtio11 and ilit~rebtetl in preTenting it. coiitiiiun~~tc 
liiay, ui~oil  1 111~op(r \ I I O T \ ~ I I ~ ,  11l:iiiitaili :L quit in equity for all i l i jm~t 
tion." i I i t l 1 ~ 1 -  1%. 1'00. Co., 152  S. C., 416;  C't~uwford 1 .  X u r i ~ ~ r z .  1.ii 
S. C., 75; 11 1 c c ~ l c r  L .  ( ~ ~ s t ~ z ~ ~ f ~ t ) n  CO., I f0  S. C., 4 2 7 ;  29 C. .J., page- - * 
t ) . j d - 3  ; 13  Ii. C'. I,. "Higlir\ a-5." sev. 201, pp. 10-3 ; 2 011 "Er~iint~lit 
1huai11" (311 d.), 11 1596 

I n  1 Leuis 011 ( ' E i n i i i ( ~ ~ t  Doix~in ,"  1)p. :368-9, tliv 111:~ttc~r 1s stat(( \  
thus: '(Cut it \\oulcl sc,em that both the public and those clainiirig tlit 
f w  hoult l  11c c~tol~pccl  from denying thr~ esiytc~lce of a psi late rig111 
of accLss a~i t l  of light c ~ n d  iiir, :IS to  those \\llo liu\e purchnsed or 
~ii i lxo\ed n b u t t i ~ ~ g  11ropcrt~ on the fai th of the adruntage offcrc d 11: 
the qtrect or hig11n:ly J I I ~  that this private right of access slio~11tl he lielti 
to include an  outlet 111 both directions to the gcneral y - ~ t c n ~ q  of qtreclt. 
% h i y  cases hold that  thcbI? prixate rights exist in favor of c ~ c r y  abuttill& 
onner without consideriilg 1 1 0 ~  tllc street mas established or how such 
owner obtained title to his  property." 

I n  Crau f o ld  c. X a ?  iolz, supra, a t  pp. 75-6, i t  is stlit1 : ('The reincci: 
by injunction is appropriate to tlic abutter in a proper case. I t  vi l l  ilr 
to prevent the dcp r i~a t ion  of his riglit of access (Elliott,  Rcntl- : ~ i i r l  

Streets, sec. 709; C'UI-ter r .  C'hltaqo, 57 Ill., 283; C a l l u n ~ a n  z;. orlnln , ,  
107 N. HGl), and may lw joii~etl in the same action vit l i  n t lc~n,t i~(l  



for I ~ ~ I I I I ~ I ~ W .  I~OSS C. 1'1~oinps011, T Q  Intl., 99. Tl ie  r igh t  of ingress autl 
r3zrc'.+ c)l.i'l, olrc's ow11 h n t l  to  the  puhlic. strects a11d rontl,c! is  a n  i n c i h t  
t , ~  o \ \ . ~ ~ ~ r ~ l i i p  :111(1 eo l~s t i tu t t~s  n pl-opc'rty right." 

I I I  I l - r , d r > i l  Allil ls  c .  J,citztl Co.. IS3  S. C., : ~ t  11. Sl3-14, we f ind:  ''With 
~,c.fc~l.c~~~c.c~ r o  rl~c'ii- 11:11111~~ i l l j l l ~ ~ ~ t i o l l r  irrcX ~lassif ied as  preventive and  
111;111r1:1tory--ilic fornirr  r o ~ n m t ~ n d i ~ i g  ;L p a r t y  t o  re f ra in  f r o m  doing a n  
: ~ c . r ,  il11(1 tlic la t ter  C O I I I I I I ~ ~ I I ~ ~ I I ~  t he  l)orfornlaric.e of sollie positive act.  
Wliilc in the  g w ; ~ t c r  I I U I I I ~ ~ T  of i i is t i l~~ct 's  injunct ions ' s  a preveutive 
1,cmedy, thcrc is I I O  tloubt tha t  the  rour t  llns juristliction to issue LI 

1)rrliinili:1ry 111:11lt1:1tory i ~ ~ j u l w t i o l ~  ~v l ie rc  tlic case is  11rgcnt and  tllc> 
1.igl1: is c lcnr;  ;111(1, i f  Ilrccssary to i~ icc t  the  csigelicics 3f a l ~ a r t i c u l a r  
s i t ~ w t i o n .  t11c i i ~ j m l c t i ~ o  t l ( ~ r c ' c  Iliay 11c lmth p ~ c v c r t t i ~ c  :111tl mandatory.  
131~1(*11 011 I u j u ~ ~ c ' t i o i ~ s ,  see. 97 ;  l l i g l ~  oil I l~ jn l~c* t io l i s ,  ;cr. 1 ,  rf sccl.: 
2 2  C?Y*., 741, c f  sccl. . . . TVheil i t  ;1p~1enrs \vitli rcaso~iablc  cer- 
r : ~ i ~ i t > -  Illat rl112 r u r n p l : ~ i ~ ~ : ~ ~ ~ t  is cantitlet1 to  rclicf, the court \\.ill ordiiiarily 
ihauct'tl~c 1)rc~lillii11:lry illantlatory in ju~ic t ion  f o r  tlie protection of ease- 
~liclr~t+ and proprietary rights. I n  such case, i t  is  not liecessnry to  awai t  
r l l c ~  fi11a1 l icnri l~g.  If tlic nssertccl r ight  is clear and itii violation pal- 
11:111lc, :lilt3 the coitiplninant lins not slept or1 h i s  rights,  tlie wr i t  will  
g c l ~ c m d l -  be! issuctl ~ r i t l ~ o u t  csclusirc  rcgnrtl to  t h e  f i r i d  tletermination 
of tlic ii~crits:  nud thc  defendnut coiiipclled to undo ~ v h : l t  h e  h a s  done. 
I h c . l i ,  .sirl,rtl, c r .  1019.'' F o r  the rcnsons p i w n  tllc judgmrnt  h r l o ~ v  is 

R ( ~ v ( T ~ I Y ~ .  

I:.iSI< 05' PEACI3LAR'L) v. J. AI. E'AIRI,E:Y a A n  E'. H.  FAILILEY, PABTKEKS 
~ J ~ D E R  THE RRX NAME or FAIRLEY BROTHERS,  CHARLES RAY- 
JIOXD STOREY. .IN> U X I T E D  STATES FIDET,IT'S7 A N D  GUARANTY 
( 'OJIPAKY. 

(Filed 27 ,January, 1032.) 

1.  .\[)peal and Error d f-Eights of appealing pru'ty only mill be con- 
sidered, hut his  i4gllts arc not afl'wted by fnilurv of another party 
to appeal. 

n'hele in an action by rl bank against a depositor, the cashier, and 
the surety on the cashier's bond to recover the amount of a n  overdraft 
of the depositor's account caused by reason of the nonpayment of the 
clepositor's draft against which he had been allowed to check, the bank 
:rlleges that the draft was immediately credited to the customer's account 
hg reason of false and fraudulent representations made by the depositor 
in respect thereto, and the jury finds tlir issue of fraud in favor of the 
plaintiff, and judgment is entered thereon against the depositor and the 
surcty, providing for execution against the wrson of the depositor in the 
event t~secution was returned unsatisfied, and only the surety appeals 



therefrom: Held,  the Supreme Court cannot change the issues in so far  
us they flffect the defendants $ ~ h o  had not appealed, but their failure T O  

appeal does not affect the riqhts of the a p ~ a l i n ; :  surety. 

2. M n c i p a l  a n d  Snrcly U rl-Held: evidence ?'ailed to disclobe arts of 
cauhic~r for which bank cwuld rccovcr against surety 011 his bond. 

Where in a n  action by a bank against the surety on the cashier's bond 
the evidence tends only to s h o ~  that the cashier, act i~lg in good filitll 
and in his judgment for the benefit of the bank, had credited the accouut 
of a depositor with drafts dralvn by the depositor on others, and lwr- 
mittcd the depositor to checli against the drafts before they wertT col- 
lected and l~aid,  causiug a n  overdraft of the depositor's account \v11t~11 
the drafts were returned, there is not sufticient evidence to S U ~ J ~ X J I T  all 
;~llcgation of fraud and c~ollusion between the dcyosilor nlid the cashiei. 
\vho had credited the depositor's account, and n recort'ry maF uot I x  
11ud by the bank ayaiilst the surety on the cashier's bond \~hicl l  provitltrl 
for liability o n l ~  ill th(1 crerlt of fraud, di:honesty, lnrccng, theft. t8tc. .. 
or some dishonest or criuinal act on the yart of the cushier, n11d t l ~ r ~  
clcfendant's surety's motion 8 s  of nonsuit should have bee11 allowt~tl. 

Srh( Y, ( 2 .  .J.. not sitti~rg. 

c80unt uf  defendants, nlio were customers of the plaintiff, n i ~ z  cre(liteil 
\ r i th  the a ~ n o u n t  of said deposit, to n i t  : $6,400. B o t h  dra f t s  n w e  clulj- 
forwarded by plaintiff f o r  collcrtion. T h e  d r a f t  on Aliitz ant1 ( ' o ~ n p a n >  
for  $2,607.89, x : ~ s  paid on i ts  presentation t o  t h e  drawee. The dr:lft V I I  

A\ragon Baldwin Cotton X i l l s  f o r  $3,736.11, was duly preserite(1 f o r  pa! - 

m m t  to the  drawec and dishonored by nonpnynient. T h i s  d r a f t  n a *  
1)roml)tly r ~ t u r u e t l  to plaintiff, and Iraq charged to the account of F a i r l c ~  
13rotht ri  on 10 I ) c c ~ ~ ~ l b t  r, 1927. n it11 the rcsult t h a t  qaitl  account n a. 
01 c r t l r ;~n  11 011 inid (lay, :I\ JIO\\ 11 by tlic books of the plaintiff T h e  
~lrfrndarrts,  Fa i r lcy  Ero t i~crs ,  cii(l not hnvc sufivicwt fimtls to tllc,ir crctlit 
\I it11 thcs pliliritifi on 10 Decmiibcr. 1927, f o r  the payment  of tho (11s- 
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<.lf their tittposil. T h e  was: eviclcucc tcm311g to allon. tha t  Fa i r ley  
I1rotlier.a repwselitetl to l ) lni i i t i8  t l ~ t  111t. r l n f t  \ \ . c ~ c  good :111d \volll~I be 
])ai!l u1)oii presentation. 

'1'111.. tlefelidx~it, Charles  Raymond Storey, \vas tllc ~ a s l i i e r  of plailitiR 
( 1 1 1  1 .I.)t:cc~iliber, 1927. s u c l ~  c a s l ~ i w  h e  credited the account of Fa i r ley  
Lhr l lc r s  with t l ~ e  alilouut of t11c two dra f t s  tlcpo.;itcd \v j~ l i  l ~ l a i 1 i t i 8  b l  
t l ~ e l ~ i  011 snid day. Uctwceu tlic 1st aucl the  I O t l i  of Dewluber, 1937, tllc. 
.wid t l c fc~ ic la~~t ,  a s  cashier of tile plaintiA', pnic.1 checks tlrawn on plaintiif 
hy l'ailsley Brotliers slid cliarged saulc to their  account. Tl ie  books of 
tile ~ ~ l n i l i t i f f  sl!o\~ccl t h a t  by  reason of t h e  deposit of $6,400, made on 1 
l)ca:c~il!~c~*, 1937, F a i r l e y  12rotl~cl-s I i ;d  sufficie,ut f u ~ d s  to their  crcdit 
:\.it11 l ) lni l i t i f  f o r  t h e  p n y ~ ~ ~ c l i t  of said ch~c l i s .  W l l c ~ i  the  d r a f t  f o r  
$3,792.11 ~ v a s  rcturnccl unl)aitl, tlic t l e fe~ ida l~ t ,  Cli:~rles Ilaymorid S t o ~ e y ,  
c.:ia~ged t l ~ c  s:rillo to  the : ~ c c o u i ~ t  of F a i r l y  Druthers, b x a u s c  of their  
l ia l~i l i t j -  ns clran-crs of tlie dishol~orctl d ra f t ,  wit11 the result t l i i~t  s a i J  
;li3couilt n.as o\.c~rclran.l~ 011 1 0  Dcwnibcr ,  1927. Tlle t l e f c i ~ l a n t  i~i lnie-  
t l ia tcl~.  notified E'ilirley J i ~ o t l l c r s  tha t  tlicir d r a f t  oil h a g o n  Bal~ lwi i l  
Cottoii 3Lills l i d  not b w ~ i  paid, a d  dei~i:~litlcd t h a t  the:: l x ~ y  tlic: salile 
1 1 )  tllc: pl;ii~itiff,  as  liolcle~ of tlie d ra f t .  F:lirle\- Bro thers  h a w  ~ i i a c l ~  
1)qmc1its  011 111c.i~ ovr'rtlraft f ~ m i i  t i l m  to timtt, thus  iwluc i~ ig  the amount  
thcreof to  $2,181.42. 

C'lmrlcs R a y u ~ o n t l  Storcy, : is  a \vitness for  tlic pl ;~i l~i i f l ' ,  testified as 
t'oilol\.s : "I was cnsliier of tlie B a n k  of I'e:~chland ill I k c e m l e r ,  1937. 
Fairlcy Brothers  presented f o r  deposit to their  credit a d r a f t  f o r  
$3,793.11 on Alragoli Baldwin Cottoii X i l l s  of Whitmire,  S. C. Tlierc 
i s i ~ s  110 bill of l a t l i l~g  attached to tlie d ra f t .  T h e y  brought i t  i n  a s  a 
1cgu1:lr deposit, a n d  I gaye tlienl credit fo r  it .  I permit ted them to 
(,heck against i t  iininedintely. T h i s  was oil 1 December, 1927, and  the  
tiraft came b x l i  oii 1 0  December, 1927. I charged the d r a f t  to their  
accoulit. O n  28 December, 1927, Fa i r ley  Brotllers gave ~ n e  two dra f t s  
:\ggreg:itilig tlic sun1 of $1,000. B o t h  tlicscr d ra f t s  wcr: pnid and  tlie 
i ~ r o t ~ a x l s  credited on the d r a f t  ~\- l i ich had  bccu rctnnied.  They  gaye m e  
oilier d ra f t s  f r o m  t i m e  to t ime ~vliicli  ww not pnitl. 011 9 February ,  
It)%, I t l r o ~ r  011 Fa i r ley  Bro thers  f o r  $2,793.11. T h i s  d r a f t  was not 
I)aitl. A t  thcir  ~neet i i lg  oil 1 2  J a x u a r y ,  1923, 1 made  up a financial 
s tntcnlc~i t  f o r  the  tlircctors. 1 did not tell them tibout, the $2,792.11, 
then owing by  Fa i r ley  Brothers  on their  unpaid d r a f t  da~;etl  1 December, 
1927. T h e y  aslrccl me! :tbout overdrafts,  and  1 showed them t h e  over- 
(!rafts. I did 11ot inelltior1 tllc Fa i r ley  inat tcr  as  I did not) consider the  
amount  due by them on the i r  unpa id  d r a f t  a s  a n  overdraf t  of the i r  
: ~ c ~ o u n t .  I did not t r y  to  keep anyth ing  f r o m  t h e  directors. I kept  on 
the lmolis of the bank a complete record of t h e  Fa i r ley  t~.ansaction. T h e  



r ~ l l o ~ ~  11,(~11 b: t i l i j .~  llr(!\c : 

'1'11:1t the Unitpli  S ta t (  s Fitlc>lity :lli(l Gnarau ty  C'oinl~:iiir. :I . surr t?  
f 1lt~reill:rftcr cnlletl tlic yurcty) tlock l ierely ngwc to 1x1~- illto l:,trll; of 
i'c,~c~lilnntl, S. (2.  (h r r (~ innf tc r  t,:~llecl employer), n-itliin nilicty day,- 
, ~ f t c r  prc\entntioii  of laroof of losi, ns hrrein:lftcr p r o ~ i ~ l e d ,  the nr l~ount  
of a n y  loss, not ext'ceilii~g $10,000, n l ~ i c l i  the enil11oyr.r ni;i\ - i r i f n i l l  i : t  

rc -11ect to rill?- I I ! O I I ~ J  q, fui1113, i ecur i t i (y  or o t h ~ r  ~ ) e r ~ o n : ~ I  p r ~ p c i t ?  
of t l ~ e  c,ir~l,lo?-c,r, or  for  11 llirli ihc c mployer liirly b~ r e ~ p ~ n ~ i h l e ,  through 
,lily act of f r a u d ,  1 l i 4 1 o l i ~ y .  lnrcwiy, thef t ,  i~n ibe~z le i i i r~ i t ,  f o r g ~ y .  nris- 
. ~ ~ ) ~ ~ r o ~ ~ r i : i t i o n .  ~ i r011cfu1  abstraction, or li~isnpplicntioli, or a n y  c~tlirl 
i!;.!inr~rit o r  ( ~ i n i i ~ i , i l  a c t  or o n i i ~ ~ i o n  eolr~miftcd 117 Cllnrle. Rnyn~oiitl  
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Storey ( l ~ c w i m f t c r  called the enil)loyee) a c t i ~ ~ g  a1c111c' or in collu~1o11 
n;th otllers, nhi lc  iu ally position in  the co~i t i~ iuous  ~:mploy of the 
t . ~ ~ ~ p l o y c r .  :rfter 12 o'caloch noon of the 10th d ; ~ y  of January,  1928, but 
lwforc. tlic c m p l o ~  er ~ l ~ a l l  becoluc :IT[ ure of nuy d e f ~ u l t  )n the part  of 
t11t. c ~ ~ ~ p l o c c ,  nntl c l i~co~ercd bi,forc the cspi ra t io l~  uf t h i ~ e  years fro111 
the ; c r i i ~ ~ ~ i , ~ t ~ o ~ ~  of such e ~ ~ ~ p l o y m e ~ ~ t  or cancellntio~i of this bond, \r hic.11- 
c ~ c l  : m y  first happen." 

Attxched to t l ~ c  said bond is a ridel-, exeruted by rhc tlrfentlant, t l~ t .  
l )crt inc.~~t pro\ i"011s of n l ~ i c l ~  : I ~ C  as follons: 

"To be nttachcd to Fidelity Bord  Xo. 48-01-1001-2b executed by the 
U ~ ~ i t e d  States Fidelity and Guaranty Co l~~pa i ly  ( h m i n a f t e r  called 
Yurcty) tlntccl 10 January,  1928, in fax or of Bank of Pcacllland (herein- 
~ f t c s  called eiuploycr) : r i d  r o ~ c ~ i r ~ g  Cliarlcs Rayrtiond 13torcp, i'cnch- 
lmid. N. C'. 

TYliercas, the el i~plojcr  1x1, beell carrymg fidelity sur:tgship as fol- 
lon s : Chn1.1es Raymoud Storc y, amount $10,000 ; surety, A ~ t l a l ~ t i c  Surc t j  
Co~nlxmy, datetl 16 Xovcmbcr, 1926. 

lTl~trc,i*, ,aid fidelity suretgship, , ~ s  of thc cffccti~ c date of t!le 
~ t t n r l l c ~ l  I )o~~ t l ,  11:r~ bet211 t*anrcel(tl, or allonctl to cspirt,, or has bee11 
t c i i~ l~ l~a ie t l  by agreculciit, ,ts i i  e~it lenccd by tlw l m ~ l ~ c e  111d acccpt:~nc~c 
I I ~  t l ~ c  attacheel bo11(1 aud this r ider ;  aud, 

\Vl~crr~:~a, wit1 fidelity suretysl~il) 111ay p r u \ ~ t l c  that  ally loss t l i c ~ c  
11lldc~ \11:111 be disco\ cred, or claiuns t l~c rcfor shall bc filed, 11 ithill ;I 

rtxi II period after the final e~p i r a t ion ,  cancellat io11 or termin:ltioli 
r11crcuf. 

S o n ,  therefore, i t  is hereby uiiderstoocl ~ ~ n c l  ngrecd z r  follons. 
(1) That  the uttached bond shall be construed to core]., subject to its 

trrms, contlitions and limitations, any loss or losses under said fidelity 
3uretyship uhich shall be discovered after the espiraticn of any such 
period. or of no such period, after t h ~  bar of the statute of limitations, 
m d  hcfore the ex pi ratio^^ of the time lilnitocl in the attached bond for 
tllc disco\ ery of loss thereunder, a ~ d  n l ~ i c h  n ould have b x n  recowrablc 
unclclr said ficlclity suretyship hail it colltinucd i n  force, arid also uudci 
tllc L\ttacl~ctl bond llntl surh 10.5 os l o w \  occ urrcil c l u r i ~ q  the currency 
thereof." 

There was eridei~cc tellding to show that plaintiff first received infor- 
mation of the loss sustained by i t  by reasou of the nonpayment of the 
( h a f t  d r a ~ r n  b.i, E'nirlcy Brothers on Rragon Ealdwin Cotton Mills, dated 
1 December, 1927, on 7 March, 1928, arid that the tlefendant, United 
States Fidelity and Guaranty Conipany had notice of plaintiff's claim 
for such loss prior to 11 April, 1928. The said defendant denied liabilitx 
uncler the bond for such loss. 



r 7 l h e  issues subillit t t~d to t l ~ c  j u y  \\.we :n~s\vered a:: fo l lovs :  
"I. Did the dcft~ntlants,  <J. JI. Fa i r ley  ant1 F. II. Eair ley,  tr:rtiiilg :I.: 

J 'airley Nrothcrs: obtain credit a t  the Enilk of Peachland on 1 I)ecembcr, 
1827, f o r  tlie d r a f t  of $3,792.11, tlr:i\ril oil A l r n g o ~ ~  Ea l i l~ i - in  Cottoil JIills,  
1,- false all11 f r i ~ u ( l u l ( ~ l ~ t  r e l ) r e . ~ ~ ~ ~ t ; ~ t i o ~ ~ . i .  ; ~ l l o g t ~ l  i n  the  coml)laint?  
.\nsn.er : Yes. 

2.  D i d  the  J t>f~~i t l : ln r ,  Charles  ICa j~noud  Storry,  \vlrilc act ing as cas l~ ie r  
of the  plaintiff hank, arid i n  collusion wit11 F a i r h y  E r o t l ~ c r s ,  fr:iutht- 
lclitly l~er in i t  t h e  snicl Fa i r ley  13rothcrs to c11rc.k :\gainst the  d ra f t  for  
$3,792.11, before the  s m ~ e  hat1 becn tlc;lrcd ant1 piiiti, ill violtitiol~ of the 
rules :i11(1 i l ~ ~ t r u ~ ' t i o ~ ~ s  whic11 hntl t h ~ r e t o f o r e  ~ E I I  g i v ~ n  hinl by ?1i(' 
hoard of dir( '( ' tor- of wit1 11a111.;, :IS allcgctl ill the  coiiipl:~int'? . lnswer:  
17cs. 

::. D i d  the> snit1 Cill:~rles Rayi~iolitl  Stovey falst,ly all([ f r ; lu t lu lc~~t ly  
c,oncc:rl the  orc,rcir:lft niitl i i ~ d ~ b t ~ ' t I i ~ e s s  of Fair ley B r o t l ~ t w  f rom the. 
board of director,5 of the 13:111k of Pe:lclllan~tl at  their  ~ n c , c t i ~ ~ g  11c>ltl 011 

12 J a n u a r y ,  1929, as allegcd i n  tlic complaint ? A \ ~ ~ s \ v e r  : Yes. 
1. D i d  t h e  1)1:1i11tiff coi i~ply n-it11 the  terms of i ts  boutls \vitll res1)ec.t 

to t l ~ c  ~ I I : I I ~ I I ( ~ I .  of filillg its cl:~i111 \\.it11 the riiitetl S ta t t l ,~  F i t l ~ > l i t y  : I I I ( I  
(;uar:liit;; C ' o l ~ ~ p a ~ c y ,  :111'1, if ]lot, did t 1 1 ~  IJliit(~(1 St:ites Fitlt,lity anid . . 
C;uarallty C o ~ l ~ l ~ a l l y  \ \ a i ~ e  strict col~~plianlcc t l lerewit l~ by tliscl:tl~n~ng 
liability ul)oii said bolltls, :IS nllcgetl in  t l ~ e  compla i i~ t  ? . \ ~ ~ s ~ v e r  : Yes. 

.;. TVllat m n o u i ~ t ,  if :illy, is t h e  l)l:lii~tiff (,lititled to rwoycr  of the 
cit:fel~cl:i~~t, J .  11. 3':lirlt.y ant1 F. 11. Fairley, tr:icli~ig as  F::irlcy J3rothcw! 
. \ ~ ~ s \ v t , r :  $~!,1,\1.42. \\.it11 i11tt3rcst frt1111 1 I)~.r<>mber,  1927. 

6. W11:lt :11110ulit of I ~ : I I I I : I ~ C S ,  if ally, is  the  p1:iintiff cntitlcd to recover 
i d  thc  U~~i:c.tl States  Fidel i ty  a d  G u n r n ~ ~ t y  (. 'o~lip:u~y on account of tllc 
11onds suet1 011 iu this  action bg rc:lson of tlw ~i-roiigful coiidnct of Charle. 
I ~ : I ~ ~ I I O I I ( !  Sioroy!  .\11hiv~r: $2:1S1.42, ~vi t l l  i i~torest  fro111 1 Ikceiuber .  
in37." 

011 t l i ( ~  f o r t > g o i ~ ~ g  ~.t.rtlict,  it 1 ~ : ~ s  or(l(,red, e o ~ ~ s i ~ l c r ~ v l  : I I I ~  x(ljudgec1 by 
t l l ?  court : 

"1. Tlint tlita i ) la i l~t i f f ,  Ut111li of I ' e ; i c l~ l :~~~t l ,  recoyer of t h e  tlefc~lclai~ts, 
. I .  11. Fai r ley  : ~ u d  F .  H. Fair ley,  p:irt~~(!r:: t rading undcr  tlie firm Ilame 
of Fa i r ley  E r o t l l w s ~  tlle suin of $2,181.4" :\,it11 i ~ ~ t e r c s t  011 said amount  
f r o m  1 I)ecenlbw, 1927, uu t i l  paid, togetlitlr with the costs of this  act ion;  
a11d the j u r y  11ar.ing found  by their  I-erdict that the inc1ehtedi1i.s~ of the 
tlefendants, J. I\I. Fai r ley  and  F. 11. Fair ley,  was illcurred by false 
;~nr l  f raudulent  represei~tatioils,  i t  is  ordered and adjudged by this court 
tha t  if an esecution against the  property of the  defendants, J. 31. Fair ley 
ill113 F. 11. Fair ley,  is re turned unsatisfied, then atld i n  t h a t  event, the 
>aid Barik of Peaclilaild shall be cntitled t o  a11 esccution against th(1 
persons of the said J. 11. Fai r ley  a n d  F. H. Fair ley.  
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2.  T h a t  the  Baiilr of Penclllantl recover of tlic clefen& lit, the  Unitcvl 
S ta tes  Fidel i ty  and  G u a r a n t y  C o i i ~ p ~ i ~ y ,  the  ~ u ~ i i  of $10,000, to  1 ~ .  
t l i s c l ~ a r g ~ d  upon  the  1)agnwnt of the  slim of $2,lSl.42, n i t h  in tc rwt  CJII  

w i d  amount  f r o m  1 Dcccniher, I!)di'. un t i l  pnitl, topcthcr v i t h  t h e  rwt- 
of this actioii to be taxed by ill(> clcrk." 

F;'1.mil th i s  judgiilci~t,  the t l ~ f w ~ t l i l l ~ t ,  tlir rnitecl Srat t .  F ide l i t j  ,I!I,I 
C h n r a ~ i t y  Cornl):~ny, apprnlctl to the Suprcinc C o ~ i r t .  

COSAOIL, J. T h e  tlcfentla~its, Fnir ley Brotllcr>, thtl noT apl)eal to thi' 
("onrt froin t h e  jutlginc~it rcntlcretl ~ g n i l i q t  tlwm iu  t h e  Superior  Court .  
I n  thcir  a n s n e r  to  the  cumplaint,  they tlenietl the  :~llcgatin!ls tlicrriii 
t h t  they i ~ ~ d u c c d  t l ~ c  plaiiitifl' by f A e  :llltl f i~audulen t  rcqrrrwl~f:it;oli- 
to credit their  account u i t l l  tlie n l l~ount  of tlieir d ra f t ,  c h i d  I December. 
1 9 5 ,  f o r  $3,792.11. o r  to  p:~y tlieir checks drawn on plnintiif b ~ f o r c  tlieir 
snit1 d r a f t  was collcc~tctl by the  plaintiff.  T l i ry  atlniis thal the  draf t  \\:I. 

dishonored by nonpay~iici i t  u p o i ~  i t s  p r c ~ n t n t i o n  to tlic tli;i\\-cc, and th:lt 
by reason of such dishonor, they vcw liablc ns d r a v e i i  of the d ra f t  
to the plaintiff fo r  i ts  ar i~ount .  Tlley tlitl iiot resist the  t l e r n n d  of t l ~ t ~  
plaintiff f o r  j u t l g m e ~ ~ t  ag:iinqt tlirln i n  this  action f o r  t l e  b:~lnnct~ d11c 
011 the d ra f t .  W c  fa i l  to  fintl ill the  record a n y  evitlcncc t ~ n d i n g  to sub 

tail1 tlie allcSntioiis of tllc co~nplni l i t  i l ~ r o l ~ e t l  ill t h e  first issue. T11t 
;I~I 'I \  c r  i n  tlic affirii~ntivc to  th i s  issuo qupports tlie or t lw in the  j u t l p  
n m i t  f o r  the issunncc of ail csecutiou ngninqt the perso 1. of thcse d(,- 
fciitlnnts. It docs not, l l o w e ~  er,  affect the  r igh t  of t h e  plaintiff to  reco\ 1.1. 
of tlic defendant, Unitetl Stntcs  Fidel i ty  aiid gun rant^ Conipnl~y.  111 

this action. 
T l ~ e r c  w:ls n o  judgi i~ent  a t  the  t r i a l  of this action 111 the  super lo^ 

Court  against tlic tlcfciidnnt, Clinrles Rnyinontl Storey. Y o  issue i u v o l ~  - 
ing his  l iabi l i ty  to plaintifl  f o r  a n y  specific sum of illolley n as subini t te~l  
to the  jury. F o r  this  rcnson, th i s  (iffendant did not appea l  to  th i s  Court  
W e  f a i l  to  fintl i n  the record a n y  el idence t c n d i i ~ g  to susinin the  a l l e p  
tions i n  tlic c o l ~ ~ p l n i n t  involved in tlic sccontl mltl th i rd  i i . iue~.  W e  call- 
not. l ~ o ~ i c v c r ,  dis turb the afF,rliinti\e :111~\ver5 to  t h e w  i s w c s  insofar  a. 
tlic) t~flcct tlw defentl:mt, Cllnrlvs R:1ponc l  Storey. T h e y  do not,  
I i m c ~ t ~ r ,  affect tlie r ight  of t h r  plnintiff to  rccowr  of t h e  dcfcntlant. 
I-nitcd S ta tes  Fidcl i ty  :unl G u : ~ r ; ~ i i t y  Company i n  this cction. 

I n  the  absence of a n y  c ~ i d e n c e  a t  the  t r i a l  of this ,zction, t e i ~ h n g  
to s l ~ o w  t h a t  the  plaiutiff h a ?  sustained a loss of i ts  money o r  other  
pcrmnal  property, through a n  act of f raud ,  disllonesty, larceny, theft.  
c m l ~ c z z l c m e ~ ~ t .  forgery, n1ienl1prol>rintioll, wrongful n b t i ~ a c t i o n  or mis- 
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:rpplication or  otllc-r tlishoiicst o r  c~rimiiial act o r  oniission committed 
11y i ts  cashier, C11;1rl~s R:tymond Storcy, dur iug  the  period covrretl by it. 
Imnd, thc c!cfel~tl:lnt, the Yl~itccl S ta tc~s  Fitlclity and  G u a r a n t y  Cori lpl ly ,  
i j  not liable to plaintiif ill this a c t i o l ~  as  surety fo r  said cashicr. T h e  
1 ~ 1 1 i l  osecwted I)y the cltlf(111clal1t :IS surety fo r  t l ~ c  cnsllier of the  plaintiff 
, low not covc3r :I loss s u s f a i ~ ~ c t l  I)? i t  solcly 1,- rc:ison of a n  o w r J r : ~ f t  
permitted 1,- its c.:r.;l~ier, nltl~ougll without :lutlloritx of i ts  bo:~rcl of 
ilirec#tor.;. T11c c n l ~ i c r  is civilly but not cr iminal ly liable f o r  such loss. 
S. (2. Code of 1931,. see. 221(1). 

Irl 4'ivsf .\.cifionnl i:nnZ o f  Edgczratev 'c. ATationnl Surety Company ,  
.'-I-:: N. Y., 34, 153 S. E., 456, 4G A. L. R., 967, i t  n-as held tha t  the  act 
of a bank cabl~ier  ill pt ' r~ni t t i r lg  all o r m l r u f t  by  a customer through a n  
Ilonest mistalw of judgnl r !~~t ,  o r  to  help the bank, o r  i n  the  o rd inary  
c.oursc of thcl IJ:LII~'s I ~ u ~ i l i e s ~ ,  \vitllout ally tlislionest iut(wt  o r  purposee, 
i j  not withi11 :L fitlolity lmliry insur ing  :rgaiiist loss tlirougll the  fraud:  
~iishonesty, forgery, theft,  culbczzlen~ei~t ,  \woligful nl~stractiou, misappli- 
c.atioil o r  rn i sap l>ropr ia t io~~,  or other  clishoncst o r  c r i i ~ ~ i l i a l  act o r  omis- 
\io11 of the cas l~ ic~ i~ .  W P  t l ~ i ~ i k  the cited case I$-as Ire11 dccitletl. 

'Illore W:IS ~ ' r r u r  i l l  t l~c'  rt'fusal of tht, t r ia l  court to  allow tlefcncla~~t'.\ 
 lotion f o r  j ~ d ~ i ~ ~ o ~ ~ t  21s of ilolisuit a t  t l ~ c  close of the  evitleucc. F o r  thi.< 
rcasoll, the j u t l g i i l t ~ ~ ~ t  : ig ; t i~~s t  ~ I I C '  :1p1)eali1lg clefrntlant is  

Rercrs td .  

( ' I T I Z E K S  1;AIUIi \ .  1:. IT'. GROVE,  JK.. A A D  ST. L O U I S  UNION T R U S T  
CORIPAKY, I ~ : ~ h C ~ l o l ~ 5  AXD TRUSTEES O F  Tl IE  E ~ T A T E  O F  E. lv. GROVE, 
I)ELEASED. 

(Fi1c.d 27 January, 1932.) 

1 .  lhecrrtors and  Ad~ni r~ i r t ra to rs  C d-Where estate receives benefit of 
procccds of notcs signed by deceased's agent t h e  estate is liable. 

\Vl~ere the general manager of certain concerns of the deceased borrows 
money on notes from a bank shortly after the death of the deceased 
and the l~rocceds thewof are  csed for the exclusive benefit of the de- 
ceased's estate, the personal regresentatires of the deceased are  liable to 
the bank therefor in their representative capacity, although at  the time 
of paying one of the notes they were unaware that the relationship be- 
t w t ~ n  the general manager and the deceased was that of principal and 
agcmt, the estate having received the benefits of the unauthorized acts 
of the agent and the executors making no offer of restoration, they may 
not repudiate the acts of the agent to the injury of the other party, and 
having the power to make the contracts they also had the power to ratify 
them. 
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2. Principal a n d  Agcnt C a-IVliere proceeds of notes a r e  uscd exclusivel) 
fo r  cstatc  the e\ccutors may ratify agent's u ~ ~ a u t h o ~ i z e d  execution 
thereof. 

Although, ordiliarily, death teruiinates the relationship sf principal and 
agelit, where the agent after thc death of the principal executes notes. 
the yroceeds of which arc  used for tlie exclusive benefit of the estate, 
tlie estate is liable therefor upon the principle that  where the principal 
receives the benefits of a n  unauthorized act of the agent he will be deemed 
to have ratified the act as  he will not be allowed to act'ept the benefits 
without bcaring the burdens, the executors and trustets retaining thtx 
benefit of the notes for the estate having 11x1 thc authority to make mi11 
esecute the notes in the first instance. 

3. Bhecutors a n d  Adn~inis trators  C c-Executors a n d  t rnstecs  of estate 
held estopped to deny authori ty  of agent  appointed by them t o  
execute notes. 

Where the executors and trustees of an estate appoint tho manager 
of certain concerns of the deceased to continue to act in that capacit? 
after the dcath of the deceased, and thereafter the mmager executes 
certain notes the proceeds of which are  used exclusively :or the payment 
of debts contracted by the deceased before his death and to keep up thc 
property of the deceased under his management, the exewtors and trus 
tees are thereafter estopped to deny either that the acts of the manager 
in executing the notes were not within the scope of the employment or 
that the)- mere ignorant of tlic fact that the relation which had existed 
betneen the deceased and manager prior to the decear,ed's death w a ~  
that of principal and agent and not that of partners. 

APPEAL 1)3. t l e fc~~~dal i t s  f r o m  Sfacl i ,  J., a t  Septeniber 'rerlll, 1931, of 
MADISON. 

Tllc part ies  w\.ai~e,l  a t r i a l  by j u r y  : I I ~  agreed u p o ~ r  tlir  f o l l o ~ n g  
facts : 

1. Citizens B a n k  i s  a corporat ion duly organized a n d  Jvas doing buhi- 
ncss at  the  t i m e  hercinaftcr  mentioned i n  the  county of &[adison. 

2 .  T h e  clefcnda~lts, E. W. Grove, Jr., and  S t .  Loui:; Union Trus t  
C o n l p a i ~ y  wcre tlie du ly  qualified exetutors  of E. TIT. Grove, deceased. 
n l ~ o  died testate i n  t l ~ c  ci ty  of Alsherille,  on 27 J m u a r y ,  1927, a d  h i s  
1:tst will a n d  testanlcnt has  been du ly  admit ted to  probate  i n  the  countie. 
of Buncombe and  Madison, i n  the S t a t e  of N o r t h  Carolir a.  

;I. T h r  defcndnnts tluly qualified a s  executors under  snit1 will  i n  tlic. 
S ta te  of S o r t h  Carolilia on 7 February ,  1927, nlld h a ~ c  coritinucd tc, 
atlu~iliister said estate a s  such uu t i l  th i s  tiiiie. 

4. The said E. JV. Grove, deceased, f o r  some t ime  prior  a n d  u p  to 
the d a t e  of h i s  death had  doiic business i n  t h e  S t a t c  of X o r t h  Carol ina 
under t h e  name and  style of Grove-Ellerson S tone  and  Eland Company. 
nnd under  t h e  n a m e  and style of Laure l  R i r r r  L ive  Stock Company.  
:mcl TV. R. Ellerson, dur ing  such time, a n d  up t o  t h e  dale  of h i s  death, 
lin,l general n ianagen~cnt  nntl control of the t n o  businesses, operated 
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under the names and styles above mentioned, and from time to t i n~c .  
prior to and up to the death of the said E .  W. Grove, tleceased, the saic! 
W. R. Ellerson, uritlcr the name :mJ style of Grove-Ellerson Stone :111tl 
Sand Company, and Laurel River Live Stock Company, borrowed molit \ 
and executed notcs t l ~ e r ~ f o ~ ,  from the plaintiff bank, and carrietl a('- 
counts with the saitl bank, ill the names of both Grove-Ellerson Stone 
nnd Sand Cornpnny and Laurel River Li rc  Stock Co~npany,  checl t i~~g 
the same out in the usual coursc of the business, on checks signml i l l  

the names and stylcs above irientioi~ed, by him as maiiager. 
5. Upon qualification of the defendants, the said W. R. Ellerson 11 1 1 -  

employed by the defendant executors in connection with the adininistra- 
tion of the property forinerly operated uiider the nanie and style of 
Grove-Ellerson Stone and Sand Company, and Laurel River Live Stoch 
Company, ant1 continuctl in the scrricc of cnitl executors until nlwnt 
August, 1927. 

6. On or about S February, 1927, the said W. R.  Ellerson, in the nmlc  
of the Grove-Ellerson Stone and Sand C o i ~ ~ p a n y ,  executed and tlelivereil 
to the plaintiff, Citizens Bank, a note of $1,000, due antl p a p b l e  011 7 
March, 1927, in words and figures as set out in paragraph 6 of th:. coili- 
plaint, except as to date and maturity, and, tlwreafter, in rer~e~val  of 
the note above mentioned, in the name of thc Grow-Ellerron Stone anti 
Sand Company, executed and delivered a note for the sum of $1,000. 
in words and figures as  set out in paragraph G of saitl complaiiit. :111(1 

the money received therefor was applied by the said Ellorson, to in- 
debtedness of the defendants' testator, contracted ill the name of Groxc- 
Ellerson Stone and Sand Company, prior to tlie denth of the wit1 
testator. 

7. On  or about 27 X a y ,  1927, thc said W. R. Ellerson, in the 1la111e 
of the Laurel River Live Stock Company, executed and delivered to the 
plaintiff, a note for $400, in ~vords and figures as set out i n  paragraph 
G of said complaint, and the money received therefor deposited in plnin- 
tiffs' bank, under the riame and style of Laurel River Livr Stork Com- 
pany, arid $330.21 thereof applied to an  overdraft of said account, :I+ 
of 27 May, 1927, and the balance tliercof applied in payment of general 
expense in the nlaintrnailce a i d  presrrl atioii of the estate; the said over- 
draft  having beell created during the month of May, 1927, and appliecl 
to the general expense of the inaintcnance and preservation of the ertntc. 

8. Thc  defendant executors had no knowledge of the csecution antl 
delivery of the notes hereinbefore mentioned, until some time in Sep- 
tember, 1927, when demand was made by tlie plaintiff bank for the pa j  - 
ment thereof, and payment refused, and both of the said notes werc n t  

the institution of this action and still are, unpaid. 
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'3. Tlie settlcnicnt by tho defendants  with TV. R. Ellerson, i ~ i d i ~ i d u n l l y ,  
:I.; allcgetl i n  paragraph  T of said complaint,  h a d  no beariug on, and  tlitl 
liot i ~ i m l r r  tlic subjcr t -matter  of this  cause of action. 

LO. Tlie dcfclttlants pait1 to  the  lllniiitiff b a ~ l k  a Ilu.:e, executed by 
I\-. I:. Ellersoli, ill tlic 11:1nic of Grow-Ellerson Stone :.nd S a n d  Coili- 
l ~ i ~ l i g ,  ilntetl 25 February, 1927, n11d paid a s  aforesaid, o i 3 1  December. 
l!)i;'s, sail1 p a n c 3 1 i t  ha\-ilig been n d e  ulltler t h e  inis tnke~i  appre lmis io~i  
on tltcir 11wt t l ~ t  the rc1:ltion lwtwor~n Ellorson nlld their  tcstator was 
that of ~ ~ a r t l i c r s .  

11. T l w  nc~goti:ltiolls i t~id tr:~n~;tctiolls bct\i.een the m i d  plaintiff :111tl 

iht, ,will Ellersoll, were nlatle i n  good fa i th  on the  pa.:t of both: hut 
u.ithout the  knon.letlge of tllc tlefentlant executors. 

H i s  I-Iouor gave judgment f o r  tlic plaintiff, not ing t licrciii tliat t l ~ t .  

1.stntr of E. TTT. G r o w  ( t h e  teetntor) hat1 rccciwcl tlw benefit of thc~ 
1oi111s. 'rli(. t l c fe l ida~~ts  cxccptetl alitl :~ppc:~led.  

. \ I )  \I., , I .  TIIC :\1)11~11:1lits c~onrcile tlic fami l ia r  (1oiv r ine that  ; I -  :I 

ct 11c1,al rulo ill1 Q ~ I I I I I ~ V  : I ~ ( > I ~ ( ~ C \  a r ~  t(mniiiiltei1 by th3  death of tllt 
l)rint.ip;~l.  D u t  i rcorll/ i . 01 I ,  126 S. C., 674;  TT7cl inr~ 1*,9111 1 % .  J I ( i $ \ c ~ r -  
' J ~ ~ I L / .  129  x. C., 46 ;  lf'isho. u.  2'1 u j i  Co., 133 S. ( I . ,  I);). I lu t  tlicg say 
r11:lt the  d o c t r i ~ i c  of ratification or  c,stol)pcl 1 w ~ r l n t l w  tllc * ~ p p e l l a n t s  fro111 
,tssertiiig this  dcfensc. TYllcther tliey a rc  rorrc~nt lnnzt 11t clc~tcrmiiictl b 
: ~ p p l y i n g  t h c  Ian. to  t h e  facts  upon which the 1);u.tie. 11a1 c agreed. 

I t  is atlinittctl tha t  fo r  sonietinic i m n ~ c t l i : ~ t c l ~  procctlil g the  testator'. 
iicntli E l l c r s o ~ ~  11:~d liacl t h r  g e t ~ c r a l  niullagcincl~t nut1 coiitrol of t l ~ v  
i)usinc ss t r a l ~ e w t e d  11y the G r o w - E l l w s o ~ i  Stolrc :ind S:1n(1 C o n i p t ~ r ~ y  :[lid 
rlie Laurel R i \  c r  Lixc Stock Conip:~ny, unclcr c a i ~ h  of v l i ~ c h  titleg E. TTT. 
Grove had  conducted the busincis. F o r  the  I)cnrfit of these concern. 
Kllcrqon borrowed monry  f r o m  the  plaint i f f ,  ~ n a c l r  deposits i n  the  name 
of c:~cli company, ant1 cllc~i~kctl tllc 11io11cy out ill t h e  n w l l  course of 
11u~i11css. 

Tlie tmtator ,  F:. TY. Gro\cl,  tlictl 011 d T  J ~ I I I ~ ~ : I ~ ,  1927. O n  6 F e b r u i t r ~  
I',llersoi~, in  the iiariie of G r i ~ ~ e - F : l l ( ~ r w ~ ~  S t o i ~ e  ant1 Fnntl Company.  
cwcutcd and tlclirercd to  the plaintiff n note of $1,000, which 11~3 re- 
11(wc~l  :it ~ n a t u r i t y .  Tlie inollcy lie r c w i ~ c c l  on this  note Tins applie(1 to  
a~crt:~ill iiltlcbtetlnoss of t h e  tcqtator contracted d u r i n g  h i s  lifetime i n  
tlic iiainn of tlie conipany ; and  the debt, h a d  it not been r a i d ,  mould bc a 
l ) r c s e ~ ~ t  claim i~g:~illst  the estate, fo r  t h e  payment  of ~i-hie11 the  dcfcndants 
I I I  their  rcpro~c i l tn t i re  capaci ty could be held responsible. 
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The zlloliey recei~etl  on the note of $400 executed O I L  27 Nay,  l!)", L> 
the Laurel Ri1 c r  Lil  e Stock C'onipany v a s  applied ill p n ~ t  to all 01 erdraf:  
on its account \\it11 the plaintiff arid in part  to the lzlaintenance aud 
l ~ r e s e r r a t i o ~ ~  of the estate. True, the o ~ e r d r a f t  occurred in the lnontli 
of Xay ,  but the arnount derived from the o ~ e r d r a f t  l~acl prexiously bee11 
applicd to the general cost of p re se r~ ing  the property and maintaining 
the business. So, the proceeds of both notes Tiere used for the exc~lu*i\ t 

Gcncfit of tlic testator's estate. 
To the appcllal~ts'  contention that  the death of the testator terinilmtetl 

the agency and t l ~ t  Ellerson liatl no authority to borrow the rnoliey or t u  
isecute the notea, several ansners may be given. Where an agent ullo 
1, not autllorimtl to (lo so I~orrons  u~oney on behalf of his principal 
.tnd applies it in satisfaction of the ltlgal obligations of hi< l~ r i~ ic ipa l  
,mcl tl~c. latter knowingly retains the benefits of such pay~uenta, t l ~ ~  
transaction constitutes as between the principal and tlie lender the rcln 
tiou of debtor and creditor. Having recc,ired the benefits of the 1111- 

,tuthorizetl act the principal nil1 be deemed to ha re  r:ttifie(l the act a1111 
to 11nx e barred his repudiation of it to the i r ~ j u r y  of the othcr part!. 
H e  caniuot accept the bellefits ni thout beari i~g the burtlclis; 11c mu.t 
~ l u l y  repudiate the transaction or perform the contract ill ~ t s  i l ~ t c g r l r ~  
Lane u. Dw?ley, 6 S. C., 119;  ,llz/lcr v .  Lumber Co., 66 N. C., 503.  
Rudasdl v. Falls, 92 S. C., 222; Chi-lsiinn 1,. Y a ~ . b o t ~ ~ z ~ q h ,  1 2  L S ( '  . 
7 2 ;  IIall v. Gicssell, 179 N. C., 637. 

The appellants k~lew nothing of the execution of the notes until Sell 
teniber, 1927, nhen  tlie plaintiff deinancletl payment. I n  response to thc 
tlen~and they tlisclaimed liability but made no offer of re>titution, con 
tent 110 doubt with the benefits t11c estate had received. The agent'. 
acts, it  may be notcd, n ere not void, illegal, or contrary to public policy. 
at most they \\ere rlierely voidable. Ally one ~$110 has the capacit5 to 
make a contract of agency may rat ify an  act assuinecl to be done in In* 
behalf ni thout authority; and, according to the maxim, every ratifivn- 
tion has a r e t roac t i~e  effect and is e q u i ~  alent to a prior commancl. 

When the appellai~ts qualified t l q  eniployed Ellerson ('in conntictio~~ 
11 i th the administration of the property" fornierly o p e r a t d  by the tv  u 
c-om~~ariies of nliir11 he had been appointed general manager by the 
testator. They qualified as executors atid trustees-not only as personal 
representatives but as trustees of the property. The fifth paragraph of 
the agreed statement indicates that the appellants continued or reneucd 
Ellerson's appointment. This, me think, is a natural  and logical in- 
terpretation which should estop the appellants from claiming ei t l le~ 
that  the acts they complain of were not within the scope of the emplo>- 
ment or that at the time t h ~ y  paid t l ~ c  plaintiff a note esecuted h -  



I+:llerson i n  t h e  iialne of the  G r m  c-Ellerson Stone a i d  I h m l  Clon~pan!, . 
ullit*li, t h e  appt l lce insists, n a s  mi express ratification of t h e  agent'. 
I \ u t l ~ d r i t y )  they \\ere ~ g n o r n n t  of the  relation tha t  hat1 csisted b c t \ i c ~ l ~  
I < l l e r s o ~ ~  ;111tl t l 1 ~ 4 r  tcxstator. t t  n a s  incu1nb(1nt upon  t l ~ t l u  to  k n o ~  t11t 
wlation. 

It m a g  i ~ ~ c i t i e l ~ t a l l ~  be rclllarlietl i n  conclusion t h a t  S lzpes c.  J l r ~ n d ~  
1!10 S. (2.)  190. c*itetl by t h e  appc1l:rnts is  not npplicahlc t11 the  facats Su 

C' S., 1 7 6 ( a ) .  tJudginent 
-\fTirrned, 

I:,lSI< O F  \VAI)ESUORO r. NOILTHWESTEKN CASUALTY AND SUHIW1 
COhIPASY AND C. C. WHEELER. 

(Filed 27 January, 1932.) 

I .  l'rincipal a n d  Surety U b - Held, i n  this  action thc con~lrlaint suf- 
ticicntly alleged t h a t  t h e  required notice has been given t h e  surety. 

Where thc- complaint in an action on tllc bond given by a contractor 
fur construction of a highway alleges that a statemcut of the claim 
against the surety on the bond was tiled with the clefenlalit surety com- 
pi1113. witl~in six nioutl~s after the project was completed, it is n sutticierlt 
:tllegation of conipliauce with the provisions of N. C. Cod<&, 3%6(v)  requir- 
ing such notice be filed with the geueral agent of the surety in this State. 
and the defendant surety's demurrer on the grunud t h t  the complaint 
failed to state a cause of action because it  failed to r:utficiently allege 
compliance with the statute cannot be sustaii~td. 

3. Same-Acceptance of d ra f t  by contractor does not  ordinarily bar  action 
on  surety bond for  materials f o r  which draf t  was drawn. 

Where 3 lnaterialman furnishes crushed stone used by a contractor in 
tlie construction of a highway, and d r a n s  drafts on tht contractor u i t h  
the bill of lading attached tor the amount thereof, and the contractor 
accepts the diafts, but fails to pay the drafts upon maturity: Held, the 
ncce1)tance of the drafts by the contractor \\ill not bar an action by the 
materialman or his assignee on the bond of thc contractor filed \?it11 the 
State Highnay Commibsion as  provided by statute, where there is no 
agreement between the contractor and the tlrawer that zcceptance should 
constitute payment. 

3. Same-Held transferee of draf ts  fo r  material used i r ~  highway could 
maintain action on  contractor's bond. 

The assignment of a debt carries with it  the seculnity the assignor 
has for the payment of the debt, and where a materialman furnishes 
material to a contractor mhich is used in the construvtion of a public 
high\?ay, and draws drafts on the contractor for the amount due therefor 
which a re  assigned and negotiated to a bank, and the contractor accepts 
the drafts but fails to pay them a t  their maturity: Held, the bank may 
maintain an action on the contractor's bond for the amount due thereon, 
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B a s ~  v. SURETY CO. 

and the surety's demurrer on the ground that the complaint failed to 
allege that, a t  the time of the assignment and negotiation of the drafts, 
the accounts of the materialman were also assigned cannot be sustained. 

 PEAL by defenda~lt, Sorthwestern Casualty am1 Surety Coinp:tr~>. 
fro111 E'inlcy, J., at Ju ly  Term, 1931, of STASL~.  ,lffirmed. 

This action :\as heard on thc tlernurrcr of the i l i~f~ndai l t ,  S o r t h -  
I\ cstwn Casualty a d  Surety Corripa~~y. 

The demurrer n as 011 the ground that  the facts stated in the complaint 
are llot suficicl~t to constitute a cause of action on whirh the defendant 
I S  1i:tbk to plaintift' as alleged therein. 

From jutlgnlc~~t o\erruling thc ilemurrcr, the defel~daut itppr,alcd t o  
tlle Supreme Court. 

C o ~ s o ~ ,  J. This actioli is to recoler on a bolid which wab cbsecuted 
I I ~  thc deferulnut, C. C. The r l e r ,  as principal, and the defcndallt, S o r t h -  
\\ wtern CYasu:rlty aiitl Surety Comp;nly, as surety. Thc bond n as  exe- 
i~uteil and t l ~ l i ~  crrtl to the Kor th  Carolina Highway Comnli4ol1, in 
c~oi~ipliancr n i t h  t l ~ c  pro~isio11s of a co~ltract  tntered into 1 ) ~  ant1 bc- 
t1\cc11 the > : ~ i ~ l  C. C. %%eeler and the said Highway Corrimi~sion, by 
\r llicll the saitl C. C. Tt'lieeler contracted and agrectl with tlic said High- 
u:iy Commission to provide a i d  furnish all the n~atcr ia l r  and to do ant1 
1)erform a11 the labor required for the conitruetion ant1 c~oiupletion of 
t l ~ a t  portion of State H ighnay  S o .  $4, known as Projcct Yo. 669. One 
of the conilitions of saitl bond is that the said C. C. Wlieelcr, the con- 
tractor "*hall well and truly pay all and cyery person furnishing ma- 
tcrinl or performii~g labor ill and about the collstruction of saiil roadway 
,111 and cT ery  sun^ or sums of nloney due him, them, or any of tlien~, for 
:[I1 such labor or materials for which the contractor is liable." 

After the execution and deli\ cry of said bond, W. H. Haywood, opcr- 
sting under the name of N t .  Gilead Supply Company, pursuant to his 
eontract wit11 the said C. C. Wheeler, furnished, from time to time, 
crushed stone to be used by the said C. C. Wheeler in the construction of 
Project No. 689. This rruslled stone was used by the said C. C. Wheeler 
as material in the construction of said project, in accordance with his 
contract with the North Carolina Highnay  Commission. The contract 
llrice of the crushed storie furnished by the said W. H .  Haywood, and 
delivered by him to  the said C. C. Wheeler, in three shipments-one on 
or about 2 1  No~ember ,  1928, and two on or about 15  December, 1929- 
was $2,9OC5.05. 
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111 accortlnlicc with the term.; of the contract Letwe1 C. C. TITht.eler 
i111tl TIT. 11. Hay~vood. at the times thc~ crusllctl stone \TilS f u r n i ~ h c d  1): 
liini to thtl s:lid C. C. TTI~(TI(T, tlie w id  TT. 11. TI:in ootl (lrev 111rw 
drafts, each p q a h l e  to N t .  Gilcad Supply Conipa~iy. 011 C. C'. Whceler. 
'l'lie nggrrpatc amouiit of thcsc drafts was $2,005.05. Eht-11 of tlrra 1lr:rft. 
was payable at the Bank of TSTadcsboro, and n . a q  tluly ncceptc~l by tllc 
tlcfendaut, C. C. Wheelcr. On the face of each of said drafts  are the fol- 
lowi~ig words: "In settlement of i n ~ o i c e  of crn4ictl +to~lc.  P ro jwt  S o .  
689, Stmily  count^-." A\ll of tllcsc tlrafts wcre duly a+igllec!> trar~~fiarlct l  
:tilt1 ncgotintccl hy thc Mt. Gilentl Supply C o m p n ~ ~ y ,  for T ,11uc :rn(l lrcforcs 
~natur i ty ,  to  the plail~tiff. They are now due antl unp,iitl. 

I t  is alleged in the complniiit that "untlrr tllc, tcwn.: of t l ~ c  caontr:lct 
bo~ltl ( a  copy of ~vhich  is nttachetl nnd 111:1rltetl 'E;slii lit E'), the tlc- 
fcwtlixr~t, Sorthn-c'stcrn C:lsu:~lty and Surety Co~upanp,  is liable for the 
p~yn i (wt  of tlic said 31t. Gilcatl Supply Con~pmly. :1n11 by virtu? of 
the trade acceptances ant1 assignments heretofore ref?-red to, the dc- 
fcil~lant, Sorthwcctern Casualty and Surety C o ~ ~ i p : ~ i l > .  ~ ) ( Y ~ R I I I C  linblc. 
to tllc plaintiff for same." 

"12. That  after the said trade acceptances bccamc. clues and p y n h l r  at 
.:lit1 bank, and thc dc fc~~ t ln i~ t ,  C. C. TVheelcr, failed to pay qarne a. he 
had agreed to do, the plaintiff ~~o t i f i ed  tllc rlef~ntlant Surety Company 
of tlie existence of said trade acceptances and the aq:,ignmcnt to thc  
pli l i~~tiff  hy the Mt. Gilcatl Supply Company and made cleniand that t l ~ c  
tlvfendalit Surcty Company pay same, wl~ich  payment i i  has failetl, 
~~cglccted and refused to make." 

"13. That  upon failure antl rcfusnl of each of the defendants to pay 
above claim, and in accordance with the provisions of chapter 260 of 
the Public Lams of North Carolina, Session of 1925, and within six 
months after the completion of said Project No. 689, plaintiff duly filed 
with each of the defendants formal statements of its claim against the 
defendant, C. C. Wheeler, and within six months plaintiff likewise filed 
similar statempnts ~ r i t h  the said Nor th  Carolina Highwry Commivion." 

"13. That  in accorchi~ce ~ ~ i t h  the provisions of c h i ~ p t t ~  260 of Public 
Laws of Sor t l i  Carolina, Session of 1925, and of chapter 11 of the Public. 
Laws of Nor th  Carolina. Session of 1923, plaintiff, a t  the time of bring- 
ing this action, intends to h a w  published, once a weck for four suc- 
cessire weeks in  the Stanly A7eius and Prcss, a newspnpcr published ant1 
in general circulation in Stanlg County, North Carolina, a notice to all 
persons, informing them of the pending of this action, and the name.; 
of the parties, and briefly informing t l ~ e m  of its purposes and likewise 
informing all persons entitled to bring an action on the hond, that unless 
sooner served r i t h  p roc~ss  they have twelre month. froin i ts  i n s t i t ~ ~ t i o n  
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\\it11111 whirl1 to i i ~ t e r r c ~ l r  therein, :L copy of xhicli llotice is attacdl~cd 
licreto as 'Exhibit C,' and nx~tle a part of this cornplaint." 

'The first contention of tlie clefendant in s~ippor t  of its exccptioil to the 
judgment oxerruling its demurrer, is that  p1:rintiff has not alleged ill it5 
(~oillpl:iint that a statrwlc~nt of i t \  claim ng'iirlst the defenthut, a corpora- 
~1011, as surety on the  bontl, xias filed n it11 its gwera l  agent in this S t ~ ~ t e ,  
.I. rccluirccl by statute. S. C'. Codc of 1031, section 3Y4Ci(v). I t  ic 
dltvgetl, honercr,  that :t st:rtcmcllt of the claim n as filed n ith tlicx de- 
fcndant u i t l ~ i n  LCIS inoiitlis after Pro.jcct GST n a c  coinpletctl. This i \  :I 

-ufhcic.nt nllcgation by the ~la i i i t i f f  that it  h ; ~ s  complied nit11 the statu- 
tory p rov i~ io~ i ,  nllicli is as follons : 

'.No action cllall be brougl~t  upon any bond gixen by any contracto~ 
I I ~  the highnay corriinissiori by any lnborcr, materialnian, or other per- 
-011 until and after t11c completion of the n o r 6  contr:rcted to be done 
I,?- tlw said coiltractor. h y  hborer,  ~naterialinan, or  other persol1 ]la\- 
111g :! claim :igainst the said czontractor and the bond gixen by i u c l ~  
 oiltr tractor, shall file a statement of the said claim with the contrnc3tor 
,1:1t1 n i t h  tlic. surety upoil his boiltl, ant1 i n  the elent that tlic surety is a 
I urlmration. 1i it11 the gcwcral a g e ~ ~ t  of such corporntio~i TI Ithill the Stat(, 
of Sort11 C'alolina, nitliin six ( 6 )  montl~,  fro111 the c~olupletion of tlw 
cw~itrac~t, :ind :i f:rilurc. r o  file suc.11 claim \ i i th i r~  raid t i~l ie s11;1ll 1111 21 

c.u~nplrte bar :~gailist ally recorrry 011 the bond of the co~ltractor :111c1 th(b 
~ u r ~ t y  thereon." 

The statutory requircinel~t is ~rimlifeitly fur t11c purpose of reliex-ill;: 
,i c.orpor:~te surety of liability 011 tht. holicl, vhcn  t l ~ c  i tat tnirxl~t  iq filetl 
only n i t h  i t 5  local :~geiit in this State. The tlefenda~lt's coutentiol~ 
t l ~ a t  no C:LUSC of : ~ r t i o ~ ~  is b t a t ~ l  in the conlplaiiit for the reason that 
1 t  i, not allegctl tllcrein that :I stnterilent of plaintiff's clniiii n : ~ s  filttl 
\I it11 its galera1 :~gc>iit ill this State, cannot be sustained. 

The  second colltt ntioll of the defcnt ln~~t  is that  u l )o i~  all the facts 
,111egctl in the c o m p l a i ~ ~ t  the nccouut of V. H. H~J-TTooCI, opcr:~tiiig ulidel. 
the name of X t .  Gilcntl Supply Co in lm~y ,  for the crushctl stone fur -  
ilished as matcrial for the con~truction of Project 659, xms paid by the 
,~cceptanccs of the drafts tlra~r-n on him hy C. C. WheVlcr, and that  for 
lhis reason the tlefelldant is  not liable for said accounts by reason of its 
r~secution of the bond. 111 tlie abwilce of allegations ill the con~plaiiit 
.honing that it n a s  agreed hy arid between TY. 11. IIaynood and C. C. 
Theeler ,  that  the acceptance by C. C. Theeler  of the drafts d r a n n  by 
him by W. 11. IIaywood, 11 as a payment of tho accounts, this contention 
cannot be sustained. i l I o o ~ e  v. Il laterial CO., 102 S. C., 418, 135 S. E., 
113; Electr ic  Co. v. Deposit Co., 191 S. C., 653, 132 S. B., 805. I11 the 
last cited case, i t  is said that  the acceptance by the materialman of a 
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11i11cty-(lay t ~ a t l e  acc.cl)tai~rc fo r  t h e  amount  ~ l u c  by t h e  contractur, a s  a 
lunttcr of I ) i ~ s i ~ r r w  co11wnit111cc, is 11ot a 11ar to hi:: r ight  to rccowr  on thc  
bond. 

Thv  third i*ontent iol~ of the t l c fcn t ln~~t  is tha t  plai l~t i f f  t l o t ~  110t all~ptx 
i l l  i t s  c ~ o m l ~ l i ~ i n t  tha t  TV. 11. IIny~vootl,  o p e ~ n t i i ~ p  1111tlt'r t l l ~  n ; m e  of 

N t .  Gilc:~tl S u p p l y  C o l n p a ~ ~ y ,  a t  t h e  t ime t h e  dra f t s  w r e  assignell. 
transfcrrctl and  iicgotiatctl to the plaiutiff,  also aesig~lc,:l h i s  accounts 
; ~ g : ~ i n s t  the> tlefcndant, C. C. Wliccler, f o r  ~ i~a tc ! r in l  funii>hed. f o r  use 011 

1'rojcc.t S o .  689, m ~ d  tl1:lt f o r  th i s  reason the plail~tiff h a s  failed t u  
s ta te  in  i ts  r o ~ n p l a i n t  a causc of action against the tlcfeiula~lt.  I t  i.; 
wcll sirttltd :li; ;i p r i ~ ~ r i p l e  of I:IW tha t  thc nssignrncnt of a tlellt carr ies  
\\.it11 tlic s rcur i ty  n l i i c l ~  tlic assignor 11:ls f o ~  t l ~ c  tlrbt, ant1 tliat t h c  
: I S P ~ ~ I I C C  lins the bcncfit of sucli security. 7 'rmt  Co.  c. I 'or fcr ,  191 N. C.: 
6 7 2 ,  132 S. E., 806. T h i s  principle is  applicalli .  ill the i l l s ta l~ t  castJ, ant1 
fo r  this  reason th i s  contelltioil of t h e  defcnd:~nt cannot be sustairictl. 

. i s  none of t h e  contentions of t h e  tleferidant on i ts  appeal  to thi. 
("oul*t can b~ su.;tnil~ecl, thc jutlgnicnt o w r r u l i n g  i ts  t lemurwr,  is 

. \ f f i rm~d.  

('AItRII2 IVEIIY, ~ U A R D I A >  BUXA AVERT, JUDGE AVICICY, WAIGHT- 
STILL AVERY, A N D  CORIXA AVERY, MIXOR HEIRS AT LAW OF W. W. 
.iVERT, DECEA~ED; A S D  IRA VAiYCE, ADMINISTRATOR O F  11'. W. AVERT, 
DECEASED, V. E. C. GUY ASD J. WALTER WRIGHT, TRADISG AS PARTNER\ 
IT A T.UA~REII  RUSISESS UR'DER SOME FIRM KAME. 

(Filed 27 January, 1932.) 

I .  Executors and  Administrators P a-Where personalty is  insufficient t o  
pay debts of estate, realty may be  sold under  order  of court. 

Where the personal estate of a n  intestate is insuffic ent to pay the 
debts of the estate, including the costs of administration, the administra- 
tor may apply to the Superior Court for an order to sell real estate of 
the intestate to mnlie assets, C. S., 74, the heirs of the deceased being 
necessary parties to the proceedings, C. S., 80, the heirs a t  law taking 
the land subjcct to the payment of the debts of the estate where tho 
personalty is insufficient therefor. 

2. Executors a n d  Administrators C f-Rights of heirs held not  prejudiced 
by nonsuit i n  guardian's action t o  set  aside award to administrator.  

M7here, after the death of the intestate a lumber company cuts some 
timber from lands beyond the boundaries described in their timber deed 
from the intestate, and a settlement is made therefor w th  the adminis- 
trator of the estate in accordance with a n  award made by appraisers 
appointed by the court by agreement of counsel, and it  ~ p p e a r s  that the 
personnlty of the intestate was not sufficient to pay all debts of the 
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estatr-, and that the heirs a t  law of the intestate, through their guardian, 
;Ire parties plaintiff and that they are  entitled to payment from the 
administrator, after the debts of the estate are  paid, of any surplus: 
Held,  a judgment a s  of nonsuit in  an action brought by the guardian 
of the heirs a t  law to set aside the award as  not beinq binding on her 
will not be disturbed 011 appeal, no harm having resulted to the minor 
hcirs a t  law, and the judgment not beiny prejudicial a s  to them. 

Appeal and Error J c A  new trial will not be granted for error which 
is not prejudicial. 

The Supreme Court will not grant a new trial where the alleged error 
is not prejudicial to the appellant and there is no prospect of ultimate 
benefit to him if tlie judgment should be set aside. 

~ I - P E A L  by plai~i t i f f  Car r ie  ,\\-cry, guardian,  aforcxtirl. froiii S i t d ,  ,7., 
-1 l~r i l  T e r m ,  1021, of AVEKI. ,1f£irmed. 
'The court  belou rcnclcred t h e  following juclgriielit : "Tliis cause com- 

ing  un f o r  hearing :md being lxar t l  btforc l i i ~  I-Iouor, :nrd it  appearing 
to the court  upoir tlw adruittctl facts  tha t  tlie plaintiffs a r c  l m r c d  a r d  
c,.topped f r o m  fur ther  asserting their  claim i n  this  cause, it  is, tlirrefore, 
cw~~iitlcretl ,  urtlercitl :lnd :~cljutlgcd t h a t  tlic plaintiffs be :tilt1 t l ~ c y  a r c  
I~c.~.el)y no~lsuitetl  ill this cause." l'laiiitiff, Car r ic  ery, gnardiarl, ex- 
c ~ ~ p t c t l  t o  t l i ~  j n t l p ~ ~ o u t  ns  c;igllc(l, : I P S ~ ~ I I C V I  c318r0r an(l :rl~pealt~tl to  tlre 
Suprcme Court .  

C ' L A R I ~ S ~ A .  J .  U. S., 74, i n  par t ,  is  as fol lonb:  "Wlieii the  l~crsona l  
I \ la te  of a tlcc.c~tl(~nt is  insufficient to pay  all  h i s  debts, iiiclutling thc  
vllargcs of ;~ ( l i l~ i~ l iz t ra t io l i ,  the  exccutor, adiniuistrator o r  collector may.  
. r t  a n y  ti111c. af tcr  tht, gralit  of letters, app ly  to  tlie Superior  Court  of the 
ceounty mherr  the  laricl or so~rie p a r t  thcreof is situated. by petition, to 
.ell t h e  real p r o p ~ t j  ftor tlic p a y i w n t  of tlic dcl)ts of sue11 tlcrctlent," etc. 

1-poi1 thc  clwtll of a 1)ersoli owing debts t h e  land d c ~ ~ ~ l d ~  tu tlie heir> 
~t l a n  buhject to the payriient of the  same, a f te r  cxhaUstiilg tlic personal 
11rolwrty. Tl ic  11cirq of tlw tleccawl a r c  necc.c:lry l )ar t ic< to t h e  pro- 
cwding.  C'. S., SO. 

It was coiitciitled b ~ -  plai l~t i f f ,  Car r ie  Avrrg,  guar t l i a l~  of the l ~ c i r *  
a t  l aw of W. TV. .\very, t h a t  dcfenclants violated their  ti1nbc.r c o ~ ~ t r a c . t  
with W. W. ,lvery. T h a t  defendaiits cut  ccr tain t imber  af ter  V. W. 
\ \cry 's  death wllicli n as not iriclutlccl in  t h e  contract.  Tllc clefeiidai~ts 
wt u p  a n  a n a r d  uiitler a coiiscnt orclcr made  31 J u ~ l t , ,  1030. i l l  thv 
present cause. I r a  Vance, S a m  G. S m i t h  and  V a n c ~  Z'i~liiicr lwing ap-  
pointed to  investigate and  innkc :HI award,  which n a <  11o11t.. 
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I 'hc tlcf(wtli~nts c o l ~ t c ~ ~ l  that "settlement of tliis cause of actiou 011 

the basis of $4.00 per 31. feet, sturnpage, for tlie amclunt of timber 
c1~tin1atctl and reported :I> aforwni(1, ~rl i ir l i  said offer t l  (w clefcnchnt~ 
: iwcpt~(l .  a11(1 p:litl the saitl Yallw :~ccortlingly, ant1 took a release fro111 
liinl duly ssccutctl a i d  for full I nluc and bclforc the filing of tlic cmri- 
p l a i ~ ~ t  llrrciil, \ \ l~ i r l i  snitl r s l r ; ~ v  tllcsr defentlm~ts now l)lcn(l in bnr of 
rllc l~laintiffs' action and right of recorciy I~errin."  

r 1 llie releas,, set up, is :IS follov > : 

"~Vhcrcas, the a b o ~ c  c~ititlcd ;\(*ti011 ]\:IS il~stiturc~tl iii tlie Sul)tlriur 
Court of , I \e ry  ( ' o u ~ ~ t y  for the p u r p o v  of crollccting the balance due by 
1':. C'. Guy : ~ n d  C'omp:~ny to ?V. IY. ,\\cry eqtate on account of ti in be^ 
cut fro111 the lal~cls of the \nit1 W. Mr. r \ ~ ~ r y  estate, under a contract 
or dcctl iilnclc bcfore t11r d(2atli of tlic said ?I7. TT. -I\-erj., some of enid 
tinihcr Iinvi~lg bcci~ cut bcjo11t1 the b o u ~ ~ d n r i w  of said deed by tnistake: 
anti, 

TVllersas. 1)y c~>~~scln t  of the pnrtiw to wit1 :~c.tiol~. : I I ~  est11n:ite \\ 'I- 

ill:ltlc of t l ~ c  timbcr so cut beyond said bountlnrie., s:\itl eitimntc l i a ~ i n g  
11cc11 n~ntlc hy Snin Smith, I r a  V n i l ( ~ ~  ant1 Tmlcr P r ~ l ~ ~ l c r ,  to i)e 50,000 
feet ; and, 

Whereas, tho s:1i(\ >0,000 feet in vut Iry 1111sti1kc'. i~l(l(c1 t o  the arlouIIt 
cwt from tlic bound:rrics of snit1 tlcctl, malrcs a total of 1S\,96:; feet : ~ t  
$4.00, 111a1ii11g $1,55,i.S3. o i l  nhir l i  11;15 Iwen 1),1itl $1,209..i0, leaving < I  

1)nlnnce of $347.35. TITliicli saitl niuount i.: t l~ iz  clay pnitl to I r a  TT:in(v. 
,~dn~inistr:itor of tlie esti~te of W. TY. .\vtlry, (Ic~c(~;lsctl, ill full satirfacrioll 
: ~ ! ~ t l  ss t t l rr l~ci~t  of said i ~ ~ t t c r ,  reccil)t of nllic.11. 113' t l ~ c  s,lid I r a  Vancc. 
:~ t lminis t r :~ to~,  is hereby achion lctlgcvl. 'I'lli5 16  July.  19 30. I r a  T:t11c.c . 
ntlrninistrator of the estate of MT. W. .IT ( ~ y .  (Iec(~ased. TTitnc~s:  FI~ig(w:~ 
Eller." 

T11c lh in t i f f  in reply says: '('l 'l~at l r a  Vancc., acting ill the capicc.lt> 
of ndministrator, has wttled all of the tlvl)ti of the late I\'. W. A T V ~ .  
: ~ n d  the cgtnte except his comini4on :,lrtl c q e ~ ~ v k  :1n(1 about $7T,.O(I 
of debts i~lrurrct l  in the ntlniinistrntion t l lercd.  T11:lt the balancre of an! 
funds collected in this cause bclonps to ~11s  wartls of Carrie Aver>.  
guardinn. That  she 11 as not coilsultetl in snitl atteinptetl settlement; tli:lt 
she did not know such attempted se t t l e i l~e~~ t s  n c r c  cont~mplated,  an(l 
that surli attempted conditional tralisactions between the plaiutifi, 1r;1 
Vnncc, and the defendant, E. C. Guy, does not constitute a hnr to the 
proscvxtion of this nrtion, as thc plnintiff, Carrie .I\ cry. is advised ant1 
believes." 

If  the defcntlallts cut any tiinbcr under the contract in2 de with W. TIT. 
A w r y  before his death, and hntl not accounted for it, iheii the actioil 
iiiust be brought by the administrator of the cst;~te, Ira Vance, and not 
by plaintiff Carrie Awry,  guardia~l .  
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T h e  ttdruiliistrator of the estate of \r. I\-. *Lvcry, I r i ~  Valicc, is a 
11 t~r ty  plai~itifl'. I t  i ~ p l m ~ r s  that  there is a slllail aluoullt of clebts of tl~c. 
estate c ~ f  TIT. 11'. -1vcry u111):1id. T h t  rclcovc~ry i n  the nctioi~, if there are 
~lchts ,  would go to I r a  Tance,  a t ln~inis trntor ,  to llay the  tltrhts uf W. TIT 
. ivery, and  ally b:llni~cc to Car r ie  Ai~-c>ry ,  gual.tlinn. -1s :111 the heirs at 
1;1\\- of W. w. i \~.cry,  through their  guartlian, :we 1)nrties pl :ht i f i ' ,  :mil 
\yere when t h e  s e t t l e i ~ ~ e n t  was ~rlnele, 1r.e see 110 good reason to clisturl) 
the juJgment  of the court 1)c.lon. I t  appear5 i n  the record tha t  those 
L ~ l ~ l ) o i ~ r ~  eel i n  the :~c t iuu  to c-ti111:itr t1w tin~hctr ''11 t r r i ~ l q  b c ~ n  aypo ln t e t l  
hy f h c   LOU^ l i j  ill? a y r ~ e n ~ e t l f  o f  ( O U I I S ~ ~  171 t h i s  art lon." TTe do 1101 

11ii11li t h a t  the priiiciplt~ of law as act fol-tll ill Grrr l a t d  I;. I I I I ~ J Y I ~ C ~ H L ' U ~  
( I . ,  154 X. C., a t  11. S26, c a w  citcil 1):- pl~liiitiff gu:~rdian,  xpplicnble. 
( o l ~ c d i n g .  but ~ ~ o t  tlccidl~lg, that  t l~ t rc ,  \\:IS e r ro r  ill the juclgme~it 

o f  tlw court I w l o ~ ~ ,  yet 011 tlle el~tirc. rccortl thcre is not hue11 prcjudic.ia1 
or r ( , \ ~ r s i l ~ l c  ~ r r u r  f o r  \\liicdh the j u d g ~ i ~ c l ~ t  s l~ould  be set aiide. 

:~l)l)c'llatc: i ~ ~ u r t . ~  \\-ill ]lot cxllcour;tge litigation by gran t ing  n 11cn. t r i a l  
\\.lrit,h ~ u l ( l  lmt bellefit t h e  l i t igant  and  the  result changed upon a ilen- 
r rial, ant1 t I l c 3  l i o~ igra i l t i i~g  was iiot j~r i~jut l ic inl  to his  rights.  B u f e r n a n  c. 
l ,~cntl icr C ' o . .  124  S. C., 1). 3 5 3 ;  1 2 i c ~ r s m ~  v. I r o ~  Co., 18-1- !?. C., 1). 363 ;  
I)CIC~.P 0. h'til,tr!ye C'o., ISG S. C., 676. 'Tlwy \\-ill only interfere  therefore, 
\\,lic,rtx thc.re is ;I 11roslwi.t of ~ d t i i l ~ ~ t e  h n t ~ f i t . '  C'rru7jlc 1 : .  E . r p ~ . r s  Co., 182 
, . 1 .  4 I . '  '1'11(. ,ju~lg:.lr~c~i) t I I ~  tlicl rourt  I)c,lo\\. i.: 

.\ftirmetl. 

(Filed 27 January, 1032 .) 

1 .  Pleadings 1) (1-lhnilrrei* on ground that complaint docs not state 
cause of action inny be intclposcd at any timc. 
d demurrer to tlic complaint 011 tlic ground that the co~uplaint does 

11ot state a cause of action may be interposed a t  any time, errn on appeal 
to the Supreme Court, but the demurrer is orrrruled in this case, tlic 
complaint sufficiently alleging a cause of action for actionable negligence 

1. Evidence ll a-Competency of testimony as n part of the res g e s t a  
I n  order for a declnration to he admissihle a s  a part of the rcrc gevtoe 

~t is necessarx that the act itself should be admissible apart from the 
declaration that accompanies it, that the declaration should be cttered 
simultaneously, or almost simultaneously, with the occurrt3nce of the act, 
and that it should be in explanation of the act. 
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3. S a m o E v i d e n c e  i n  this case held not competent as being a par t  of 
t h e  res  gestrc. 

Wl~ere  the plaintiff is injured by falling down a flight of stairs leading 
to the '.ladies rest room" in an amusement park and brinqs action against 
the ouner thereof alleging that the stairs \ \ere  not in a reasonably safc 
condition, a deposition of the plaintiff to  the effect that the one who had 
given licr germiqsion to use the stairs had said after the accident that he 
was sorry and that  they had intended to fix the stairs, is iml>roperl) 
admitted in evidence as  a part of the l'cs gestce, the azt of giving per- 
uiission not  being such an act, exrcised simultaneously with the injur).  
as  the term res gestcr: implies, and the declaration being made after the 
injury and the plaintiff failing to establish that i t  n a s  made within thc 
time necessary to constitute a part of the res gestce, m d  i t  not being 
of a subsisting fact but an expression of a preexisting :state of mind. 

4. Evidence G +Testimony i n  th i s  cnse held not  competent a s  being of 
declaration against  interest.  

The power to make declarations against the intere!jt of a company 
cannot be inferred as  incidental to the duties of a general agent in 
charge of the current dealings of the business, and whe1.e declarations of 
:I "person in charge" of the business arc  sought to be introduced in evi- 
der~cc and there is no evidence of the scope of the agent's authority, the 
atlmission of the evidence against the company as  a declaration against 
its interest is reversible error, the burden being upon the plaintiff to 
establish the competency of this evidence. 

Ali)aars, J. T h i s  action was iili t i tutcd to 1cc01 e r  d a ~ n : g e z  f o r  p e r * o ~ ~ i i l  
i l l jury sufferod by tlie plaintiff. l'leatlings n cre filed, t h e  cause came on 
for  hearing, ant1 t h e  ju ry  answered t h e  iisucs of negligcl~ce, c o n t r i h u t o r ~  
ncgligcncc, a n d  clamages i n  f a ~ o r  of thc, p1:lintifT. ,711 lgnlcnt u n i  r('11- 
tlered on t l l ~  verdict, and  t h e  d e f e l i c h t s  :~ppealrcl. 

I n  th i s  Cour t  t h e  Roya l  P ines  P a r k ,  Iilc., ino\ctl  to  clienlisi the 
action f o r  t h e  alleged reason t h a t  the  complaint docs lot s ta te  a causc 
of action. T h i s  is  one of the two grounds of ilemurrer which niiiy not bt. 
x a i v r d  hut  m a y  he interposed a t  a n y  time, even on appeal  to  t h e  conrt 
of las t  resort. l l u n f e r  v. Yarboroz ig l~ ,  9 2  K. C., 6 8 ;  Hdstead v. Nulloz. 
93 N. C., 25%. But the  motion niust be denied. T h e  conlplaint statc. 
facts  wllich a r e  sufficient to  constitute a cause of ac t ion ;  and  t h e  eridenw 
is not  so mciiger a s  to  require  a dismissal of t h e  action. 

T h e  plaintiff is  a resident of F l o r i d a ;  the  d e f ~ n d a n t  See1 is  a resident 
of Buncombe Countv ;  and  the  Roya l  P ines  P a r k ,  Inc . ,  is  a corpora t io~l  
organized under  t h e  laws of X o r t h  Carol ina.  T h e  plaintiff alleges 



that the defendants for profit operatid a playgroulitl for the amusement 
,111d entertainnient of tlic public; that she x-ent upon the pren1ist.s antl 
was given permission to use the "ladies' rest room," to reach whicll it 
\ \as  necessary for her to  go d o n l ~  :L flight of qtcps; that the carpclr 
on the top steps hat1 norn  a n a y ;  that  the bare steps 1i:rrl become "slicl, 
I\ orn, water-~onkccl. slippery, very clangerous" and n ere not "in a reasoii- 
ably safe condition" ; and that in going don n tlic qtcpr she fell antl n ; I -  

lnjureti by reason of the ilefendanta' negligence. 
The  plaintiff's depositiou n as offered ill eT idericc a~icl to tlie admis-~un 

of the following part of i t  the c l c f c ~ i d ~ ~ ~ t s  c~xceptecl: Q. ITaq xn~ t l i i ng  
wid to you by any ol~t' af t(  r you 11ad recei~ecl the fall you have just 
described? A. yes .  4. What n n i  said and by \ \ l iom? ,I. Tlie man ill 
charge of the premises nlio liad g i ~  en me permission to  use the lnclie~ 
rest room came to n l ~ c r e  I n a s  a t  the foot of the steps arid said, "I an1 
awfully sorry that  you got hurt. We 11nd intended to fix that  carpet. 
but have just neglected to do so." 

This  evidelicc 31:~s in i l ) ropi~lg  adniitted unlesi it  \\:IS competent e1tl1c.1 
:IS a par t  of tlic res g i ~ s l ( ~  or as  a dec1:iration against iuterest. 

,Is a rule the law subjects to two tests all testilnouy subniitted t o  n 
jury :  the sanction of :ni oath and an opportunity for cross-csaminatiou 
One of the exceptions to the rule admits declaration3 ~vliich con s t '  itute 
a part of the act, usually described as w s  yi7>fce. S'. L I .  Dzilu, 61 S. C'.. 
211. Such eviticnce is atirniesiblc under tlie follon ilig coiiditions : Tlierr, 
inust be (1) an  act in itself adn i i4b le  in the case ~ntlepe~iticntly of thc~ 
declaration that  accompanies i t ;  ( 2 )  a declaration uttered simultailc- 
ously, or  almost simultaneou4y7 n i t h  thc occurrence of tlie ac t ;  arid ( 3 )  
t h ~  explanation of the act by what is said when i t  happens. T h e  Jeclnr:\- 
tion is not adniissiblc unless the act nliich i t  cliaracterizei is in i t d f  
admissible. So, the first inquiry is nhctlicr there i i  any CI iclence t l ~ t  
tlie doclarant ifid anvtliing so closely rclatcd as  to become x n e c e w i . ~  
incident of tlic litigated act-i. e., the nllegetl negligent injury. 

The record d is i~ lo~es  110 sufficient eIitlciice to this effect. Tlie o~ic 
to 1511om slio applied merely gave the plaintiff permission to uw t11r 
room, antl his permission \ \as  notliilig more than his formal consent; 11 

was in no sense w c h  exertion of power, exercised simultaneoudy wit11 
the injury, as the term r e s  g r s f a  implies. The time nlicri the leave n.as 
granted or wlir11 the plaintiff availed herself of i t  is a matter of specula- 
tion. There is, therefore, no evidence of such an act by the asqertecl agent 
or employee of the defendmiti: as is prcrcquisitc to tlic admission of the, 

profferctl declaration. *?". 1 % .  I )u lu ,  slipra. 
Furthermore, the plaintiff tcstifictl that the :rllcgctl tleclaratioli \ \ , I .  

nlnde after tlir i n j u r ~ .  This i': i ~~ t l i r a t c ( l  by her cou~iicl's qumtion. Hov 
lo~iq  afterwaril< ii not 41ov 11. I h l a r a t i n ~ ~ q  :IIT I I O ~  :1(111ii~~ihlt~ :I< , , 
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(Filed 27 January, 1932.) 

llills a n d  Kotes I +Doe diligence must  be used in p r r ~ ~ r n t i n g  check, and  
in this case maker qhowrd m r ~ i t o r i o u s  dcfrnsc on motion t o  set aside 
,iudgment thereon. 

-4 checli is only conditional payment, but tlie payee must exercise due 
diligence in presenting it for paymcnt, mid where his failure to exercise 
such diligence causes loss he must suffer it, due diligence being determined 
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in accordance with the facts and circumstances of each particular case. 
C. S., 3168, 2978, and where upon a motion to set aside a judgment for 
surprise and excusable neglect, C. S., 600, it  appears that the movant's 
neglect was excusable, and that his defense was that  the plaintiff's agent 
went to the drawee bank to cash the defendant's check, saw there n a s  
a run on the bank, and stood in line in front of the paying teller's windon- 
from 10:30 a.m. to l :00  p.m. without getting the check cashed, that the 
bank did not close until 2:00 p.m., and it  is found a s  a fact that others 
standing in line behind the plaintiff's agent, and who remained in line. 
cashed their checks: Held, an order denying the defendant's motion to 
set aside the judgment on the ground that the defendant had not showeti 
a meritorious defense is error. 

APPEAL by defendant  f r o m  Schentk,  J., a t  August  Special Terni ,  
1931, of HESDERSOK. Reversed. 

R. L. 1Vhitnti~e f o ~  plainti#. 
Galloway & Galloway for defendant. 

CLARI<SON, J .  T h i s  n a s  a motion of defendant to set aside a judgment 
rendered i n  favor  of plaintiff and  against defendant a t  X a y - J u n e  Term.  
1931, of the  Superior  Cour t  of Henderson County, under  C. S., GOO 
fo r  excusable neglect. 

Defendant, F. B. Ingle, had  sufficie~lt funds  i n  tlie AIlliericnn S a t i o u a l  
B a n k  of Asheville, t o  meet a check drawn 011 the  bank f o r  $142 which 
was  delivered to plaintiff, about ten o'clock a m . ,  on 19 S o r c m b e r ,  1930. 
a t  i ts  office i n  Hendersonville, to  pay  tlic last notc d u e  by tlefendant t o  
plaintiff f o r  a Chevrolet sedan. 

T h e  court  below fount1 t h e  fol loning fac t s :  "Tha t  the  plaintiff m i t  
its representat i re  f r o m  H e n d e r s o a d l e  to -Isherille on tllc morning of 
20 November, 1930, and said reprrsentat i re  entered said American S n -  
t ional B a n k  building about  10:30 o'clock a.m. I find t h a t  there ~ r a *  
'a run '  being made  on said bank  on said niorning of 20 Sovembel .  
1930, f r o m  the hour  of i t s  opening ( 9  a.m.)-and continued throughout 
the day, a n d  t h a t  said bank failcd to open i ts  doors on 20 ( 2 1 )  Sove ln-  
her, 1930, a n d  h a s  since saitl d a t e  fai led to  open, bu t  h a s  been take11 
over f o r  liquidation purposes; tha t  thc represelitative of plaintiff, a f te r  
entering said bank a t  1 0  :30 a.m., remaincd i n  said bank un t i l  about one 
o'clock p.m., on 20 Soren lber ,  1930, but  did not get said check cashed. 
and came out of said bank building before said bank was closed, on ac- 
count of the  large nunlber of persons who were i n  said bank seeking tu 
withilraw their  deposits. ant icipat ing thc closing of said bank. . . . 
I find t h a t  other  persolis ~ i h o  entered saitl b a l k  at a la tcr  h o u r  than  Oltl 
the representat i re  of plaintiff, C l m  rolet Compaily, and took thcir p l : ~ ( ~ .  
in the  l ine of ~ C Y S O I I P  wtliting to g r t  to paying t t ~ l l ~ ~ " ~  I \ ~ I I ~ O T I . S .  ,got 
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t~liccks cashed wliicll had bccw drawn on said Americari Sa t iona l  I3ank. I 
firltl that  other persolis to whom defendant, Ingle, had given checks on 
.-,~ici Lank on smle  day as that  on which plaintiff recjired i ts  check, 
I ~ C Z N ~ ~ C C ~  said cliecks for payment a t  the paying teller's windows in said 
.\nlcrican Sa t iona l  Bank and received cash for  the amount of their 
re\pcctive checks. I conclucle, a s  a matter of law, that  the defendant 
11atl a valid, legal cscusc for not bcing present nt the tr ial  of the cause 
~ h c n  judglnent x a s  cntc~etl  against him a t  the May-Jcne Term, 1931, 
<If Ilcnderson County Superior Court, but 1 am of opinion, and so hold, 
:I+ ;I niatter of l a \ \ ,  that  the defenclant, had he  been present, did not ha re  
,I ~~rcr i tor ions  c l c fw~c~  to the nr t io~l  of the plaintiff, for  that  undcr the 
fncts herein found tlie clieck given did not settle the obligation of the 
I I I L I ~ ~ C ~ ,  F. B. Iliglr, and that  the plaintiff liad the right lo proceed in its 
,cc-tioli a p i n s t  11inl. :lnd the motion of the defendant to have the judg- 
I L I ~ I I ~  sct asidc is tlcriictl. The  court holds this as a lnatter of law and 
liot as a matter of tliscretiou." 

'1'11~ only question in ro l~c t l  on this appeal: Did thc court below err  
i l l  holding as n ~l ia t te r  of law that  tlie tlofentlant did not ha re  a 
~ll t~ri torious tlrfensc? MTc think SO. 

C. S., 31US, is  ;IS follo~r.9: ",I check must be presented for payment 
\\ ithin a reasonable tinic after its issue or the drawer w 11 be discharged 
~ ' I W I I ~  liability tlicwolr to tlic extent of the loss caused b,y the delay." 

( ' .  S., 2 9 7 s :  * ' In cleterrni~iing what is reasonable time or an  unreason- - 
,11)!,. timc regard is to bc liad to tlie nature of the instrument, tlie usage 
of trade or busilicss (if any) n.itli rcspect to such instruments, and the 
f:ivt-: of t l ~ c  p a r t i c u l a ~  c*ase." 

I n  .> R. C. I,., 11. 506, "Checks," sec. 30, the following principle is  laid 
,lo\\ 11 : "The holder of a clicck is bound to use due diligence in obtaining 
r l ~ c x  nio~icy, and must ~)rcscnt  it and den~and  payment within a reasonable 
T I I I I I ~ .  I t  is providctl in the Scgotiablc Instruments L;tw that  a check 
I ~ I L I - ~  be presented for payment within a rrasonable time after  it is is- 
huctl. I f ,  lionercr, tlie h o l d t ~  has knowlrdge of the inso1venc-j or pre- 
various condition of the bank, he  must p r c w ~ ~ t  the chwk for payment 
a t  once at tlic first opportunity, or tlic tlrnwcr will Ile relieved fro111 
liability." 

,'It is well settled that, in  the absence of all agreement to the contrary, 
a (.heck or promissory note of either the debtor or a i;hird person, re- 
~*cli\-cd for n debt, is rncrcly conditional payment-that is, satisfaction of 
t l i c t  debt if and wlicn paid;  but that  acceptance of such check or note 
ilnplies an  undertaking of due diligence ill presenting i t  for  payment. 
.\nd if he  from w h o ~ n  it is  received sustains loss by want of such dili- 
gcnce, i t  will be lield to operate as actual payment." Dille v. White, note 
10 I,. R. A. (S. S.) .  541 ; Rnnl; c. B u r r o r .  189 N .  C., a t  p. 308. 



X. C.] FALL T E R M ,  1931. 161 

111 21 R. C. L., p. 66 "Payment," part sec. 6 3 ,  we find: "The accept- 
ance of a check iinplics an uridertaking of due diligence in presenting it 
for 1 ~ f i p w n t .  ;in(], if he from whoin it is received sustains loss by want 
of ,iucli diligence, it will be held to operate as actual payment of the debt 
for v1iic.h it was given. I f  a creditor receiving a check is guilty of 
laches ill l~rcscnting it, or in giving notice of nonpayment, after present- 
melit, aiid the hank in the inearltime suspends payment, he thereby makes 
it his on.i~,  and it operates as payment of his debt; the drawer haying 
fniitls ill tlie b m k  ;it t l ~ e  time of drawing the checkJ and not h a ~ i n g  
11-itlidran-n them." 

I t  is concecicd by all the authorities that  the standard by which to 
deterniine n.hether a person has been guilty of negligence is  the coilduct 
of tlie prudent or careful or diligent man. Bigelow, Torts, 261. The 
failure t o  obserre, for the protection of the interests of another person, 
that degree of care, precaution, and vigilance which the circuinstances 
justly demand, whereby such other person suffers injury. Cooley Torts, 
G30. Tlie failure to do what a reasonable and prudent person would 
o rd i i i n r i l~  h a w  done under the circumstances of tlle situation, or the 
doing n-lint such a person undrr  the existing circumstances n-ould not 
have done. Baltimore & P. R. Co. c. Jones, 95 IT. S., 441, 24 L. Ed., 506. 

I n  the present case plaintiff's representative knew that  there n a s  a 
" r u ~ ~ "  c~n the bank and stood in liiic with defendant's check to caqli i t  
from 1 0 3 0  to 1 :00 o'clock. l k fendan t  had the money in the bank, the 
bmik c lowl  a t  d :00 o'clock. Other persons got in line at a later hour 
t l ia~i  1)laintiff's representat i~c and got their money. We cannot hol(l. 
as the able judge did in tlie court below, that  the conduct of plaintifl's 
reprcwwtatl~ e, under the circumstances, did not settle tlie obligation. K c  
think it did. Plaintiff's representative, if he had stood until 2 :00 c'clocb, 
n auld l l a ~  e bee11 able to have cashed the defendant's check, as otller. 
ill the linr 1)eliind him got their checks cashcd. He was too in~pat ient  
ai~cl left. Tlic findings of fact lead us to the conclusion that  plaintiff's 
r e p r e w n ~ a t i ~ e ,  in leaving the bank a t  one o'clock, instead of staying 
until t x o  o'clock. was not such conduct. under the facts and circum- 
stance., of this case, as that of a prudent man. Plaintiff's representat i~e 
failed to observe that degree of care, precaution and vigilance the 
circumstances justly demanded. Fo r  the reasons giren, the judgment 
of the court below is 

Reyereed. 



IYACHOI-IA BASK ASD T R U S T  CORIPAXY v. E. D. T U R N E R  -1s~ HIS 
WIFE. B E R N C E  E. T U R N E R ,  ASD R. C. CLICK. 

(Filed 27 January, 1932.) 

Judgments I i  I+\Vife's neglect t o  file answer upon assurances of hus- 
band tliat he  would do so held escusable i n  joint action against them. 

Where a husband and n i f e  living together are  sued on a joint cause 
of action, and the wife, relying on the assurances of her husband that 
he would  myl log counsel and cause an answer to be filed in her behalf, 
neglects to file an answer w t h i n  the time prescribed, and a judgment b> 
default is entered against her, and immediately upon notice of the judg- 
merit she emplojs counsel mid moves to set aside tlle judgment for 
surprise and excusable neglect, C. S., 600: Held, the neglect of the wife 
is escusable, and upon a proper shonirig of a meritor~ous defense, her 
motion is properly allowed, the provisiops of the Martin Act, C. S, "07, 
not affecting the relation of hurband and wife or the 1,iglits alld (I~t ieS 
arising therefrom. 

.\PPI;AL by plaiiitiff f r o m  C ' l c m c n f ,  J.. at .\pril Spccial r<'i111. 1911, 
of F ~ R ~ Y T I I .  Affirmed. 

T h i s  action Tias begun 111 the F o r s j  th C o u u t j  Cour t .  Tlie -uuiiiious 
:11itl x copy of the ~ e r i f i e d  coniplniiit filed tlierem v e r e  duly i t r \ e ( l  011 

( :ich of t h e  dcfciidants. T h e  cau5c of action alleged i n  t h e  complaint I\ 'I- 

founded on a p r o n i i ~ s o r y  note f o r  tlie s u i ~ i  of $750, dated 11 Jaiiu:ir>, 
1029, ant1 clue oil 1 0  t T ~ u ~ c .  1920. T h e  note succl 011 i<, p i y a h l t ~  to tlir  
plaillt iff;  i t  is  allrgetl ill tlic coi~iplaiilt  tliat the note n . 3 ~  e ~ w u t c ~ ( 1  by 
the  defendants, E. I). Turi ier  and his  n i f c ,  B e r ~ i i c e  E. h r n e r ,  m t l  va5 
endorsed, before i t s  de l i \ -e~y  to t h e  plaiiitiff, b j  the  c efciitlant. R. C. 
( ' l ick. 

S e i t l ~ c r  of t h c  dcfei idai~ts  filed a n  alls\\cr to tlie coniplni i~t  n i t l i i ~ l  
the t ime prescribed by statute. O n  5 May,  1030, judgiiient by default 
final v a s  rendcretl by tlie clerk of the  Forsy th  County ('ourt 111 f a r o r  of 
the plaintiff ant1 : ~ g a l i i ~ t  the dcf~~i lda i i t s  f o r  tlle sum of $720. ~ \ l r l i  ill- 
tcrest and  costs. 

011 2," Septeinber, 1930. pursuailt  to ~ ~ o t i r e  iii \ \rit i i lg ser\cltl on the 
l~l : i i~i t i f i ,  t h e  defendant, Benl ice E. Turrier,  riiored be;ore the c.lt>rk of 
tile Fors)  tli County Cour t  t h a t  the  jutlgmerit rendered by w i d  clerk on 
2 N:F, 1030, i n  th i s  actioii bc sct aside :iiid T acatcd, on the giountl that  
-lie has  x i~ier i tor ious defense to  said action, and  t l ~ t  lier iicglect t o  
file ail niibner to  the  complaint,  setting u p  such defcnse, \ \ as  escusable. 
U1~on the licariiig of this  motion, t h e  clerk found from al l  tlic eridence 
that  the defaldnnt ,  ner i i ice  E. Turiier,  h a s  a meritorious defense to  the  
action, but  tha t  her  iwglect to file a n  a n s n e r  to  the cclinplaiiit ma.: not 
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cscusnble. Tlie motion v a s  tlenied, and dt.fenilant nl~pealecl to the ju,Icv 
of tlie F o r - - t h  County Court. At tlle lieariug of this appeal. the ju(1g.e 
al)pi cn c'! the findings of fact and conclu~ions of law made by the clerk. 
,111cl nfhrme(1 his order tleuyil~g defendant's motion. The  defer~dant L A -  

ccpted nil11 appealed to the judge of the Superior Court of For-J tli 
Count:-. . i t  the Ilearing of this :rppeal, defentla~~t 's  assigilruent~ of 
crror I\ crc sustained. 

From judgment re\ erbiug the judgment of the judge of the Forqytl~ 
C'onnty ('ourt, and remanding the action to said court, with directiou 
tliut the juclgnlent by tlefault final against tlie defendant he set aside a d  
vacated. and that  defendant he alloned to file an anslrer to tlw coinplaint 
111 said court, plaiiitiff appezlled to the Supreme Court. 

E ' v f d  Hrifcl~ins and  11. B y e  Pavlier f o r  plaintit)'. 
I ' e y f o n  B. A b b o t t  ant7 1 Ias t inys  '6 B o o e  fov de f endun t .  

C'cl rno~,  J .  I n  her affidavit filed nit11 the clerk of the Forsyth County 
Court in support of her motion that  the judgment renclered in this action 
in f a ~ o r  of the plaintiff and against her. he set aside and vacated, the 
clefendant, Bernice E. Turner, denies that  ,he executed the note suetl 
on in this action as alleged in tllc complail~t ; she alleges that she did 
]lot sign the note as maker or o thcrniv .  and that  if her name apl~ear-  
thereoil. it  is a forgery, or a t  least that  it TI-as qigned to the note n-ithont 
her authority. There n a s  eritlence a t  the llearing of the motion 11. tlrc 
clerk in wppor t  of defendant's aff ida~it .  Tlie clerk found from all the 
cridencc. that  defentlant has a lneritorious defense to the action. Thl-  
finding \ \as appro1 ed by the jutlge of the Forsytli County Court, oil 
defc~ldwnt's appeal from the order of the clerk of said court tlenying 
her niotion. I t  was also approved hy the judge of the Superior Court of 
Forsyth County on clcfendant's appeal from tlle judgment of the jurlgc~ 
of the For s - th  County Court, afirming the order of tlie clerk of saitl 
court. I t  is therefore establi-lled that defendant has a mcritoriou.; de- 
fence to the action, and that if this defence i q  sustained a t  a trial of the 
action on its merit., tlle defciitlant is not liable to the plaintiff on the 
iiote suetl on ill this action. 

I t  appears from the affida~it  of the defendal~t that  a t  the (late of 
the sen-ice of the summons and coniplaint in this action oil the defendant 
and her hnsband, E. D. Turner, the said defentlailts Mere l ir ing together 
as husband and wife in the city of Winstoil-Salem; that  her husband 
assured the defendant that lie had employed counsel to defend the 
artion. and that  he  ~ o u l d  look after her defense and file ail answer to 
thc complaint in her behalf; that the defendant relied up011 tlie a w w -  
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ance of lier husbarld that he would cause an answer to be filed in ~lefelid- 
ant's behalf, setting u p  her defense to the action; a i d  for this reasoll 
defendant did not attend the court in person or by attorney: an(l that 
she did not discover until after she was notified by the attorney for tlie 
plaintiff that  judgment had been rendered in the action against her, that  
no answer had been filed therein on her behalf. Immediately upon re- 
ceiving such notice defendant employed counsel, and caused notice to 
be serred oil plaintiff that  she would move that  the judgment be bet 
aside and vacated in  accordance with the provisions of C. S.. BOO. 

The clerk of the Forsyth County Court found that  the neglect of the 
defendant to file an answer to the complaint within the time presc-rib~tl 
by statute was not excusable, and for this reason, notw thstandiug liis 
finding that  defendant has a meritorious defense to the actiun, denied 
her motion. The  judge of the Forsyth County Court was of opinio~i 
that there was no error in the order of the clerk of said court, Jenyirig 
defendant's motion, and for that  reason affirmed said order. The  judge 
of the Superior Court of Forsyth County sustained defendn~it'.< a s s i p -  
inents of error based upon her exceptions appearing iii tlie record, re- 
versed the judgment of the judge of the Forsyth Couiity Court, ant1 
remanded tho action to said court, with direction that  the judgiiicnt by 
default final against the defeiidant be set aside and vwated, a1111 that 
defendant be allowed to file an answer in said court to the cw~nplaint, 
setting u p  her defense to the action. 

The  question of law presented by this appeal may be stated as   follow^: 
I s  tlie neglect of a wife, who is living with lier husbaiid, ancl nlio is 
sued on a joint cause of action with lier husband, to file an  answer to 
the complaint, within the time prescribed by statute, because of the as- 
surance of her husband that  he will employ counsel and cause n u  n n w e r  
to be filed set t i i~g up a meritorious defense to the actiou in her behalf, 
escusable within the provisions of C. S., 600Z We are of tlie opinion 
that under these circumstances her neglect is excusable. I t  T\ as 30 held 
in Sicholson  v. Cox,  83 N. C., 49, and in Sikes c. lT'ectfhcdy, 110 
S. C., 131, 14  S. E., 511. The decision in neither of these c:l<e.j has 
been overruled or modified by this Court. 

C. S., 2507, known as the Mar t in  Act, does not affec, or 1~urpol.t to 
affect tlie relation of husband and wife, or their mutual rights ant1 
duties growing out of the marital  relation. l s  said by ,11ewlt,!ot~, C' .  J., 
in  Sikes v. Weat l~er ly ,  supra, the wife may rely upon her hu~bnnd 's  
promise to employ counsel for her, a t  her request, when ;L sunlinons ill a 
civil action has been serred on her. H e r  neglect to file an answer to  the 
complaint, because of her reliance on lier husband's p r~~n i i ee  to tio so, 
iu excusable. The  judgment is 

Affirmed. 
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J IORRIS  PT.,iS 1XI)USTRIAL B A S K  A X D  L. 1;. ~ I A R T I X  v. E. D. TURKEI i  
A A D  HIS WIFE, B E R S I C E  E. TURSER.  

(Filed 27 January, 1032.) 

(For digest see Bank  .c. Tzo'ne~,  ante,  162.) 

  PEAL by plaintiff from C'lemenf ,  J., at  I1pril 8l)r,cial Tcriil, 1921. 
of FORSTTH. Affirmed. 

This action n a s  lleartl by the judge of the Superior Court of Forsyth 
County oil tlie appeal of the tlefendailt, Bernice E. Turiier, from the 
judgment of the judge of the F o r y t l l  County Court, affirniiiig tlie order 
of the clerk of said court, denying the motion of the defendant that  the 
judgment by default final rendered against the defendant in this action 
be set aside and T acated on the grouricl that her neglect to file an nnsner 
to the coinplaiilt n i t l ~ i n  the tinw 1)rczc~ribecl by itatute, U:I? cvu-able.  
C. S., 600. 

The clerk of the Forqyth County Court fouiitl from all tlrc e l  iclel~ce 
that tiir defendaiit, Bernice E. Turner, has n meritorious defense to the 
action. This finding \Ins approved by the judge of the Forsyth Coullty 
Court and also by the judge of the Superior Court of Forsytli Cou~ i t j .  
Ikfendant 's  assignm~iits of error based on 11cr e~crptiol ls  to tlic (olrclu- 
.ions of law by tlie rlcrk. which wpre approled by t l ~ c  jutlpc of tllc. 
For.yth County C'ourt, that  the iwglect of defc~iitlai~t to file : IU ali*\\cr 
to the cornl~lai i~t  n as i ~ o t  escusabl(,. 1) ere sustaiiietl by the juclgt, of tlic 
Superior Court of Eorsyth County. 

From judgniel~t re\ ersing the judgmelrt of thck jutlgcl of tl1t1 I.'r~r+rtli 
( joui~ty Court, ni~tl rciilandii~g the action to .aid court nit11 c l ~ l ~ c t i o ~ ~ s  
tllnt the judglnent by drfault final against the tlcfmtlailt bc set 3-iclc :~ri(l 
I nc;~ted, and that defendant be alloned to file ail ; Inwcr to t11~ coml,l:lll~t 
in .:lit1 court, 1)l:rintiff appe:~letl to the Snpreilic Court. 
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1:MIJIERS XATIOi'iAL BANK ASD TRUST COMPAXT v. 1.3. D. TURXICR 
ASD HIS WIFE, BERNICE C .  TURXER. 

(Filed 27 January, 1932.) 

(For digest see Ba~th: r. Tumer ,  ante, 162.) 

APIJEAL by plaintif? from C l e m e n t ,  J., a t  Apri l  Spccial Tcr i~ i ,  1931, 
of FORSYTH. Affirmed. 

This ac t io i~  was heard by the judge of the Superior Court of Eorsytll 
C ~ U I I ~ J -  on the appeal of the defelidant, Bernice E. Turner,  from the 
juclg~ueilt of tlie judge of the Forsytli County Court, afirniing tlie oriiel~ 
of the clerk of saitl court, denying the lilotioil of the dcfc11d:lnt that  tllc 
jutlgiiielit by default final rendered against the defe~lclant in  this actioli 
iw set aside a i d  vacated, oil the grouud that  her ueglect to file a11 ansrver 
to the coi~iplaiiit withi11 tllc time prcscribctl I). s tatute was escusablc. 
C. S., 600. 

T l i ~  c.lerli of the Forsytll C'ouiity Court fount1 from ti11 the cviclcllc.c 
t l ~ t  tllc tlefclltla~it, Ber~i ice  E. Tur11er) lias : I  ~iieritoriou,: d e f e ~ ~ s e  to the 
action. This fintlii~g was approved I y  the judge of tllc :Forsytl~ Cuuuty 
C'olut ;11itl also by the judge of tlic Sul~er ior  Court of E'orsytl~ County. 
l ) e f e ~ ~ t l a ~ ~ t ' s  i~ssigl~ii~twts of error based 011 her esceptiol~s to tlic ('on- 
clusio~i of 1:lw by tlic clerk wliicli rvas :~plmo~-ed by tlw judge of tlw 
Forsytli County Court, that the urglerr of tlc~fciidalit t c  file all al1s\ver 
lo tlie t~omplaiilt was not cxcusnblt~, ~vei-e sustailiecl by tllc jutlge of thc 
Sul~er ior  Court of Forsytli County. 

Fro111 judgment rrvcwiiig tlie judgriw~lt of the judgc of tlle Eorsyt l~  
Countj- Court, anti rcniaiitlir~g the actioii to saitl court, \\.it11 tlircctiv~r 
t l ~ t  tlw jutlg~nent by tlcfault final be set :~sic\e :ciid I-acutcd, and that 
t l e f e ~ ~ t l a ~ ~ t  bc allonwl to file a n  aiisrvrr to the cmuplail~t, in said cuurt. 
l ) lai~~tif . f  appealed to tlie Sul)ren~tt  Court. 
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1'OTVN O F  H I G H L A N D S  ET -4L. I-. C I T Y  O F  l-IICI<ORY ET AI.. 

(F'iled 27 January, 1032.) 

Municipal Corporations .I b-Statute revoking town charters and e l -  
tending limits of city to include their territory held valid. 

There a re  no constitutional limitations on the power of the General 
Assembly to provide by statute for the extension of the corporate limits 
of a municipal corporation or for the repeal of a statute under which a 
nlunicipal corporation was organized, and a statute providing for the 
revocation of the charters of two tonns, and the extension of the limits 
of a city to taltc in the contiguous territory formcrly included uithin the 
limits of the tonns is valid. 

,IPPEAL by.plaintifYs f r o m  X o o v c ,  ,I., a t  Cl~:rmbers, i n  S e v  ton, 011 

18 Ju ly ,  1931. F r o m  CATAWBA. Affirmed. 
T h i s  is  ail action to enjoin the  liolclirlg hy the tlefeiiclailts of a special 

cjlectioli oil 6 J u l y ,  1931, undcr  the  l ~ r o \ i a i o ~ l s  of ail ac t  of the Gelleral 
A l - s c ~ m h l ~  of this  Stat(., and f o r  jutlgiue~lt tha t  wit1 act provi t l i lg  (1 )  
fo r  t h e  extension of the  corporate linlits of the  city of Hickory, by 
i i lc ludi i~g therein the terr i tory non cinhracetl v i t l ~ i i i  the corporate l imit< 
of tlic t o n n  of Higlilnnils arid of the  t o ~ i l ~  of T e s t  Hickory,  rt+pectirel>, 
a11t1 ( 2 )  f o r  the reileal of the  statute, ulicler nliicli t h e  said t o n ~ ~ s  of 
JTiglilanrls and  TVeyt Ilical;ory a r e  lion orgai~izctl as  ~nui i i r ipa l  i80rpora- 
t iol~s,  is  micoil~titutiorial ant1 T oid. 

T11c action \ \ a s  begun on 3 J u l y ,  1031. O n  4 J u l y ,  1931, :i t e i i~porary  . . 
re-trairiiiig order was issued t l icrei l~ by Siillr, J., restrainirig a d  ~1130111- 

i11g the  defendants, jointly and  se\ erally. f r o m  certifying tlic r ~ s u l t s  of 
the. q)eeial  electiol~ to be 11~l(l 011 G J u l y ,  19:31, ulrtlcr the p r o v i ~ i o ~ ~ s  of 
t*haptc.r -11, F r i ~  ate  L a v  i uf Sort11 Carolina, 1931, ant1 requiring the 
tlcfentlants to appear  before Moorc. J., a t  S e ~ v t o ~ ~ ,  or1 S J u l y ,  10S1, autl 
t l~c l i  and  thcrc shou cause, if a n y  they liatl, -11- tllr. t c r i~porary  reqtraiu- 
i11g colder qhoultl not he m:de  p e r n i a ~ ~ e n t .  

A l t  tlir h e n r i l ~ g  pursuant  to wi ( l  ortlcr, the t e l i~ l )or :~ry  w ~ t r : u l ~ i n g  
order  was ilissolretl. 

I t  was ordered, adjutlgctl nncl decreed tha t  the act of the  General 
A s e m h l y  of this S ta te  uni l rr  nhic.11 tlic s l~ecial  electioil :IQ liclrl oil 6 
,Tuly. 1931, n as  1 aliil i n  al l  respects. 

P l a i ~ ~ t i f b  e s c ~ ~ l ) t c d  nntl :rl)praletl f r o m  the jutlpmt lit to tlic, S u l ~ r c m e  
Court .  
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C'ossmr, J .  A t  the date  on wliicli this  action was bcguii, to \\.it: 2 
.July, 1931: tlie c i t ~  of Hickory,  the  tow1 of Highlands ,  and  the ton-11 
of T17t'st Hickory  were inuliicipal corporations, organized and  existiilg 
i111dt'r the ~ T Y S  of this State .  Tliey n-ere located i n  C a t a n h a  County, 
all(l \ \ . c w  c s c w i s i i ~ g  al l  the powers conferred upon them Fy statute. T h e  
to\\.il of Iligl~laricls adjoined tlie city of Hickory  on the  eas t ;  t h e  ton-n 
of IVest I I i rkory  adjoined said ci ty  on the  west. T h e  terr i tory iuclucled 
\\.ithill tlic r o r p o r a t ~  limits of said to\v~ls, r c q e c t i r c l y ,  .sas coutiguous 
to the torritory iiiclutlc(1 within the corporate l imits  ~f t h e  city of 
Hickey. 

A\ t  its wgula r  ;ic'ssion lleld ill 1931, tlie Gel~ern l  -ls,jcl~lbly of this  
St:~tcl cn:rctetl clinptcr 41, l ' r i ~ a t e  L:tws 1931. T h i s  act i i  elltitled, ii , ln 
ac2t fo r  thc c,stcl~sioii of tlie corporate  l imits  of the city of I I ickory.  
fo r  : I I I  c~lectioli ill f l ~ r t l i c ~ a i ~ c c  tliercof, fo r  tlie rcpcal of tllc chnrtcrs  
of otllcr ton.11~ n i t l ~ i n  the extended limits,  and  f o r  other llurposes." T h e  
I-;~litiit>- of this act is  challenged 1,- t l ~ e  plaintiffs ill t11i:i action on the  
gro1111t1 tll:~t tlic General Alsscmljlp was witliout power, bwause  of consti- 
tu t io l~a l  liniit:~tions, to  twact the same. T h i s  r l ~ : ~ l l c ~ i g c  c a i i ~ ~ o t  be sus- 
t:ri~rcvl. Tlic>i*e a r c  no limitations i n  tlie Constitution of this St:cte o r  uf 
tlw I - ~ ~ i t t d  Sr:rtw u l w i ~  tllc 11o1vw of tlie C h i c r a l  ,\escli~l)ly to p r o ~ i d c  
11y > t ; ~ t u t c ~  for  tlit, cwcwsio~i of tlie cwrporatc liinits of a ~riunicip:~l  
c~or lmi~:~ t io l~  org;r~lizctl :111d esis t ing u ~ ~ t l e r  tl~r: laws of this  Statc ,  or for  
tho 1~1111':11 of a statute  ulitl(~r whir11 :I ~nurl ic ipal  ro rpora t io~l  i l l  t h i s  
Starc, \\:IS org:~i~izecl. 

111 I,uf/ei~loh 1 . .  Fa~jc~flcz~i l lc~,  I49 N. C., G 5 ,  62 S .  E., 738, it  is sai(1: 
"TVe II:IYO llclcl it1 coinilloli with all  the courts  of tliis couutry, t11:rt 
~ ~ i u l ~ i c s i ~ j ; ~ l  cor1)oratio11s, in tht' a b s ~ ~ i c e  of co l~s t i tu t io l~a l  1.estrictio11s~ a r e  
tllv c.re:~turcs of tlie l c g i s l a t i ~ e  will, ailti a r e  subject to i ts  control ;  the 
sole obj(,c-t lwing tlie c o n ~ r n o r ~  good, and  tliat rcsts in  lrgislativc discre- 
tiolr. I)~J,w,I/ I ? .  I l c l~dr i , son ,  148 I\'. C., 423, 62 S .  E. ,  547;  I 'evg c. 
( ' o r t t ~ ~ t i , s , c i o / i c ~ i ~ s ,  14s N .  C., 521, 62 S .  I:., 608; -1Ia111y 11. RaleiLg7l, 37 
S. C., 372. Cousequently, i t  follows tha t  tlie ciilargement of the  ninnici- 
1 ~ 1  l ~ o n ~ ~ t l : ~ r i c ~ s  1,- tllc a l ~ n c s a t i o n  of now terr i tory,  nlid the coliscquelit 
rtstcnsioli of their  corporate juristfiction, inc luc l i~~g  that  0-2 levying tascs ,  
:in> logiti111;ltc subjccts of lcgislatioi~. 111 tlie ahseiice of constitutioii:ll 
~ . ~ s t r i ( ~ t i o ~ ~ ,  the ~ x t ( w t  to ~hic.11 such legislation shall bc~ eiiacted, both 
with respect to  the  ternls and  eireumstanccs urider which t h e  anllex- 
a t i o l ~  m a y  be l i d ,  a l ~ d  tlie lnalirler in  nl i ich it  m a y  be :ilade, rests c11- 
tircly in  the discretion of tlie legislature. W i t h  i ts  wisdonl, propriety, or 
justice we have 11aug1it to do. I t  has  tlierefore been held t11:lt a n  act of 
:~l~lir.satioii  is valid \vliicli autliorized the annexation of te l r i tory,  witliout 
t l ~ e  ( a o ~ ~ s c ~ ~ t  of i ts  i l ~ l ~ a h i t a l ~ t s ,  to a municipal  corporation, l l a ~ i i i g  a large 
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unprovided for indebtedness, for tlle payment of nhich  the property 
included n i th in  the territory annexed became subject to taxation." 

Lutterlok v. Fayeftevllle is  cited in Chimney Rock C'o. v. Lake Lure, 
200 N. C., 171, 156 S. E., 542, as authoritative in this jurisdiction. See, 
also, Penland v. Bryson City, 199 N .  C., 140, 154 S. E., 88, and V o l ~ n e s  
v. Fayefteville, 197 K. C., 740, 150 S. E., 624. 

W e  have examined the provisions of chapter 41, Private Laws 1931, 
~ ~ i t h  respect to the organization and government of the city of Hickory 
after  its corporate limits have been exteiided as provided in the act. 
The  contention of the plaintiffs that  certain of these provisions are not 
valid cannot be sustained. There i s  no error in the judgment that the 
act is d i d  in all reqpects. The  judgment is therefore 

Affirmed. 

J. E. HASTY ET AL. V. TOWK O F  SOUTHERN P I N E S  ET AL. 

(Filed 27 January, 1932.) 

(For digest see Highlands z;. Hickory, ante, 16'7.) 

APPEAL by plaintiffs from Finley, J., at  Chambers in Cartliagc, 011 

30 September, 1931. From MOORE. Affirmed. 
This is an action to enjoin the defendant, the town of Southern Pines, 

its mayor and board of commissioners, from exercising as a municipal 
corporation, within the corporate limits of the town of West Souther11 
Pines, governmental powers, and for judgment declaring that  an  act of 
the General L4ssembly of this State, repealing the statute under which 
the town of West Southern Pines was incorporated as a municipal 
corporation, and extending the corporate limits of the tow11 of Southern 
Pines to include therein the territory included within the corporate 
limits of the town of West Southern Pines, unconstitutional and void. 

The action was heard on a demurrer to tlle complaint on the ground 
that  the facts stated therein are not sufficient to constitute a cause of 
action oil which the plaintiffs are entitled to the relief dernandrd. 

The  demurrer was sustained and the action dismissed. Plaintiffs 
excepted and appealed to the Supreme Court. 

R. 41. Andrezus for plaintiffs. 
Emes t  iV. Poafe and U .  L. Spence for defenclanfs. 

Cosn-OR, J. The town of West Southern Pines in Moore County, 
Sor t l i  Carolina, was incorporated by an act of the General Assembly 
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of this Statc, chapter 210, P r i m t e  L a u s  1023. I t  naq duly orga~iizetl 
and ill cxistelice as n municipal corporation on 3 Marcll, 1931. At it- 
regular wssion in 1931, the General ,Issembly enactctl chapter 39, Yri- 
vatc L a w  1931. This act is entitled, act to repeal and abrogate 
the chnrter of thc town of Ves t  Soutlieril I'llles in 3100 .e County, alld 
to :~iiires the territory TI ithill the territorial l i ~ ~ i i t s  thcrtof to the ton 11 

of Southern Pines." B y  its terms this act becanie in full 'orcc and effect 
on 3 March, 1931. 

Plaintiffs, who are citizciis of this Statc a1111 residents of the territory 
included withi11 tlie corporate lirnits of the town of West Southern Pines, 
chnlleiigc the raliclity of chapter 30, 1'ri~-ate Laws 1931, on the ground 
that tlle Gwera l  Assembly was without l)on.er, because of constitutional 
limitations, to enact the same. This cliallenge mnnot he wstaincd. The  
judgmcnt is nffirinrd in accorda~lcc xit l i  our tlcci.ion ill Highland\ r .  
Hickory, an te ,  167. 

,\firmed. 

GENICKAI, MOTORS ACCEPTANCE CORPORATION v. J. L. FLETCHER. 

(Filed 27 January, 1932.) 

Principal and Agent X a--Evidence in this case held sufficient to raise 
prima facie case of agency for collcction. 

Where there is evidence that an alleged agent has replxtedly collected 
money owed to the alleged principal, and that the allegd principal has 
received the money and applied it to the debts, it is s~fficient to make 
out a prima facie case of agency, and wh~re .  in an ac.ion by a credit 
company on a note transferred to it, tlie defendant offers evidence of pay- 
ment to the automobile dealer who had transferred the note to the plain- 
tiff', together ni th such evidence of agency, and the jury finds the fact 
of agency in favor of the defendant : Held,  a judgment entered tliereou 
that the plaintiff recover nothing on the note is correct 

A P P ~ A L  by plaintiff from Oglcshy, ,I., at  September Term, 1931, of 
F O I ~ ~ Y T H .  -1ffirrned. 

This is an action to recorer on a liegotiable instrument executed 1,. 
the tlefe~itl:~nt, l q a h l c  to t h r  order of tlle T,indsay Fishel Buick Com- 
pall!-, aiitl negotintcil for ~-aluc. and heforc ~na tu r i ty  by tlic said Buicli 
Compaiiy to the plaintiff. 

Thc action was begull and tried in the Forsyth County Court. The  
issurs submitted to the jury x-ere answered as follows: 

''1. Did tlie defendant rxecutc and delircr to the Lindsay Fishel Buicli 
Company his written obligation as alleged in the complaint? Answer: 
Yes. b~ the court upon the pleadings. 
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2. Did the Lindsay Fisllel Buick Company transfer said written obli- 
g ;~ t ion  to the General Motors Acceptance Corporation before maturity, 
and for value, as allegetl in the coiiiplaiiit 1 A\n,ner: yes, by the court 
upon the pleadings. 

3. T a s  the Lindsay Fishel h i c k  Company thc agent of the p l a i ~ ~ t i f f ,  
Gerieral Motors ,\cceptance Corporation, with authority espress or im- 
plied, to receire for it tlic payments as  alleged in the a i m i e r ?  An\wer:  
Yes. 

3. Did the defendant, J. L. Fletcher, pax to the Lilidsay Fishel Buick 
Conipany, as agent for the plaintiff, the amount of said written obliga- 
tion, as alleged in the ansn er ? ,liiswer : Yes. 

5. I n  n hat aniount, if any, is tlic defendant indehted to tllr plaii~tiff ! 
A i ~ s n  er : Nothing." 

From judgment that 1)laintiff recoT er notl~iug of the dcfe~~tlznit, plaiii- 
tiff appealed to the jutlge of the Superior Court of Forsyth County. I t .  
: i~~ ignmcn t s  of error on this appeal Tverc not ~nstainctl.  

From judgmcnt nffirining thcb judgment of tllr F o r ~ y t l l  Couir t~  ('onrf, 
plaintiff appealed to the Supren~o  Court. 

COAAOR. rT. 011 its appeal to this Court, plaintiff relies 011 ~ t ,  a~sigli-  
lrielrts of c,rror I J H P C ~  on its esceptions to the rulings of the jutlge of 
the Supei.ior Court on its appeal from the judginent of the county court 
\,it11 respec2t to its csceptioils a t  the tr ial  pertinent to  the third issue. 
111 T icw of the adinissioiiq in the pleadings. this is the determinatire is.ue 
in this action. The ~xecutiori b -  the defendant of the negotiable iastru- 
r~ient sued on in this action, its transfer by the endorsemciit of the 
Lindsay Fishel Buick Company for ra lue  and before maturity to  the 
plaintiff, and tlle p a ~ m e i i t  of the amount of said instrunlent 1)y the 
defendant to the Lindqay Fiihel  Ruick Ciornp:my, after its transfer ant1 
before i ts  maturity, are admitted. The defense interposed 1). the tle- 
fendant is that  the Lindsay Fiqhcl Buick Conlpany n.as tlic agent 
of the plaintiff, for tlie collection of said instrunlent, and that  tl~erefore 
the payment of the same by thc defendant to the said Buick Company 
discharged the defel~dant from liability ou the in~ t rumen t .  

There was eridcuce a t  the tr ial  tending to sliow that  tlie Liilclsay 
Fiqhel Ruick C o m p ~ ~ n y  \ \as the ngelrt of the plaintiff, as alleged i11 the 
nnslver; this evltlencc n i t h  evidence offered by the plaintiff to thc con- 
t r a r -  n a s  submitted to the jury under instixctionq nhicll a rc  f r w  from 
error. 



172 IS THE S U P R E M E  COURT. [202 

The judgment is affirmed under the authority of Credit Co. v. Green- 
hill, 201 S. C., 609, 161 S. E., 7 2 ;  B a n k  2). H o z ~ ~ e l l ,  200 N .  C., 637, 
1;s S. E., 203, and Buckner v. C. I .  T .  Corporation, 198 N. C., 693. 
153 S. E., 254. I11 tli'ese cases i t  is held that where t l ~ r e  is evidence 
tending to show that  ail alleged agent has repeatedly cdlected money 
upon debts owed to the alleged principal, and the alleged principal has 
received the nloney collected by the alleged agent, and applied the same 
as payments on his debts, the inference is permissible tha .  an  agreement 
to that effect had been made by and between them, and that  the evidence 
is sufficient to make out a prima facie case of agency. This  principle 
is applicable in  the instant case. There was no error in the judgment 
affirming the judgment of the county court. I t  is 

dffinned. 

1)EPESDENTS O F  FRED POOLE, DECEASED, v. D. T. SIGMON ET AL. 

(Filed 27 January, 1932.) 

1. Master and Servant F i-Findings of fact of Industrial Commission are 
conclusive on the courts only when supported by evidence. 

The findings of fact of the Industrial Commission in tr hearing before 
it are conclusive on the courts only when there is evidence in support 
thereof, and on appeal to the Superior Court it has jurisdiction to review 
the evidence in order to ascertain whether the findings of the Industrial 
Commission are supported thereby. 

a. Same--Where jurisdictional Andings of Commission ar(3 not support~xl 
by evidence the Superior Court on appeal should set wide  its award. 

Where the findings of fact of the Industrial Commission that the de- 
ceased was an employee of the defendant and that the defendant em- 
ployed more than five workers, N. C. Code of 1931, sec. 13081(u), are not 
supported by any evidence in the hearing before it, r:he findings are 
jurisdictional, and upon appeal to the Superior Court the award should 
be set aside and vacated, 

APPEAL by the defendant, D. T. Sigmon, from Xoore ,  J., at  Ju ly  
Term, 1931, of CATATVBA. Reversed 

This is  a proceeding begun before the North Carolina Industrial  
Commission for an  award of compensation to be paid to the dependents 
of Fred  Poole, deceased, by the defendant, D. T .  Sigmon, pursuant to 
the prorisions of the North Carolina Workmen's Compensation Act. 

The  proceeding was heard in  the Superior Court of Catawba County 
upon the appeal of the defendant, D. T. Sigmon, from the award made 
by the Industrial  Commission. This  a ~ r a r d  was made by I he Commission 
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up011 its fiiidiiigs of fact aiid conclusions of law as appear in the record. 
The a u a d  n a s  app~ol-ed 1)) tlie judge of the Superior Court. 

Frulti judgment affiriniiig the ;LIT ard, the defendant, D. T. Sigilioii) 
appwletl to tlie Suprenle Court. 

C 'os~o i i .  J .  We fiud rio c~ idcnce in the record certified to this Coui t 
oil tlcfe11d;mt's appeal from the jutlgment of the Superior Court, tend- 
llig to supl~or t  the finding by the North Carolina Industrial Commissloi~, 
that Eietl l'oole, deceased, a t  the date of his fatal  injuries, n a s  an  em- 
1~loyc.c of the defeiidailt, L). T. Signloll. -111 the evidence shows that he 
nab ail ( mployccof the defendants, Allen and Xathis.  Kor do we fiiid 
,lii> el itlencc tending to support the finding that a t  said date tlie defend- 
;rl i t ,  1). T. Slgmon, had 111 his eniployment, for any purpose not less 
t h m  f i ~ c  emplogces. F o r  this reason there n a s  error of law 111 tile 
fintliligb of fact made by the said Industrial Comnlission, upon which the 
said Coinniission made its award 111 this proceeding, aiid in the juclg- 
mclit vf the Superlor Court :~ffirrni~ig said award. 

The  fi~idlngs of f i l ~ t  111ade by the Sort11 Carolina Industrial  Corn- 
I I I ~ ~ > ~ O I I .  111 a proceeding peiiding before the said Commission, are coil- 
c.lusi\ e oil ;m appeal from said Coruri~isslorl to the Superior Court, only 
uliell tlit.re nas  evidence before the Cornmissiori tending to shom that  the 
fact$ a re  :I-, found by the Commission. Othernise, the findings are not 
coiiclubi\e, a i ~ d  the Superior Court, on an  appeal from the award of the 
Commissioii, lias jurisdiction to re1 ieli all the e1 idence for tho purpose 
of dcterrr~iliiilg whether as a matter of law there \$as any evidence tend- 
ilig t o  support the finding by the Commission. It'est v. E'erf~lizer Co., 
201 S. C., 5.56. I f  the fact as found by the Illdustrial Commissioil 1s 
juristlictioiial, as in the instant case, and there mas no evidence tending 
to support the finding, the award should be set aside and 1 acated. 

-1a there n a s  no eridence a t  the hearing of this proceeding by the I n -  
dustrlnl Commission tending to shom that  the deceased was an  employee 
of the defendarit a t  tlie date of his fatal  injuries, or that a t  such date 
the defendant had in his employment f i ~ e  or more employees (N. C. 
Code of 1931, see. 8051(u), there n a s  error i11 the award made by the 
Industrial Commission against the defendant. The  award should l i a ~ c  
been set aside and racated by the Superior Court. The judgment affirm- 
i ~ ~ g  the award is 

He1 ersed. 
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PEXS 'L'. KISG. 

H C S T E R  I<. PENN AXD E. E. EMERSON,  RECEIYERS OF THE T W I S  C I T Y  
R U I L D I K G  A K D  LOAK ASSOCIATIOK,  v. J. F R A N K  I i I S G  ASD HIS 
WIFE, I i A T E  &I. I i IKG.  

(Filed 27 January, 1932.) 

1. Tivial D a-Where upon admissions i n  the  pleadings the plaintiff is  
cntitled t o  recover any amount  t h e  granting of a nonsuit is error. 

Where on the admissions in the pleadings the plaintif€ is entitled to 
recover any amount it is error for the trial court to diemiss the action 
as  in case of nonsuit, and the fact that the defendant had tendered the 
amount admitted to be due with interest and cost to the time of filing 
answer, C. S., 896, and had paid it  into court subject to the plaintiWs 
order does not vary this result. 

2. Building and  Loan Associatians D a-Amount paid on  stock by borrow- 
ing stockholder should not  be creditcd t o  debt  upor1 insolrcnry of 
association. 

Where i11 an action by a receiver of a building and loan association the 
issue is raised as  to whether the defendant had made payments in 
monthly installments on the amount borrowed from tho association or 
whether tlie payments were installments on stock purchased by him: Held, 
the issue should be submitted to the jury, and if i t  should find that the 
defendant was a shareholder he is not entitled to haT;e the amounts 
paid by him on his stock credited to his indebtedness to the association. 

~ P E A I ,  by plaintiff f rom IT'adicX., J., a t  J u n e  Term,  1031, of ROCK- 

T h i s  is  a n  action to recover t h e  balance due on a loan of inonex made  
hy tlie T w i n  C i t r  Building and  Loan Association to tho defentlxnts 011 

16  Apri l ,  1921. 
I n  their  complaint,  t h e  plaintiffs allege t h a t  on 1 6  Apri l ,  1921, tlie 

T w i n  Ci ty  Building and  Loan  Association loaned to the defendants the 
sum of $1.300, and  t h a t  there is now due on said lo:i11 t h e  w m  of 
$1,347.88, with interest f r o m  21  J u n e ,  1930. They deniancl judgment 
that ,  as  receivers of tlic said association, they recoyer of t h e  defendants 
t h e  said s u m  a s  t h e  balance due on said loan. 

I n  their  answer, the  defendants admi t  t h a t  on I6  Apri l ,  1921. tllc dr- 
fentlant, J. F r a n k  King ,  borrowed f r o m  the T w i n  C i t j  Building and  
Loan Association t h e  sum of $1,500. T h e y  allege t h a t  said loan was 
payable i n  monthly installments, a n d  t h a t  the  said J. F r a n k  K i n g  h a s  
paid al l  the installments on said loan, except the  installnlent amounting 
t o  $27.45 d u e  on 1 June ,  1927. T h e y  allege t h a t  they have tendered to 
the plaintiffs the  said sum of $27.45 and  haye pa id  s a i l  sum into t h e  
office of the  clerk of t h e  Superior  Cour t  of Rockingham County, subject 
to  the order of the  plaintiffs. 
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I n  their reply, the plaintiffs admit that  monthly payments nere  made 
11y the tlefendar~ts to the Twin City Building ancl Loan Association, as 
alleged 111 tliclir answer. They allcge, honever, that  said montlily pay- 
tnellt. \ \ere not made on the loan to the tlefendants, but were made on 
h11:ireb of stock in tlle Twill City Building and Loan Association, which 
llatl lwc~ll +ul)scribed for 11- the d c f e n d a ~ ~ t ,  J. Frank  King. They further 
all(~gc1 that the Twin City Building and Loan Association is  now in- 
,ol\ elit. ant1 that as receivers of said insolvent Association they are nol\. 
c~~igagetl. n ~ i d r r  ordcrs of the court, in liquidating its affairs. 

Tlic t l (~fri~tlaats  denv, for want of information and belief. tliat the 
-Issociation is insolvent. 

*It  the close of the erident~e for the plaintiff, defcndaiits' motion for 
juclgilient as of nol~suit was allowed, and plaintiffs excepted. 

From jutlgment dismissing the action as upon nonsuit, plaii~tifl's all- 
pc:~lcd to the Suprcme Court. 

C'OAAUK, J .  0 1 1  the adl~lisbioils in the pleadings in this action plaintiffs 
nere  ~i i t l t lcd  to judgniclit that  they recover of the defendant, J .  Prank 
King. a t  leaqt, the sum of $27.45, with interest from 2 1  June,  1930, ancl 
tlie cost5 of the action. The  tender allcged in the answer does riot relie] e 
tlie dcfer~daut, J. Frank  King, from liability to plaintiffs for the amount 
at1mittc.d to hc due on tlie loan to him by the Twin City Building arid 
Loan Alssociation, x i t h  interest arid costs which accrued prior to th t~  
filing of the ansner. C. S., 896. There mas error in the judgment tlis- 
~n i s s i l~g  the action. For  this reason, the judgment must be reversed. 

The  tlcterniinativc issues raised by the pleadings in this action slioulcl 
hc submitted to the jury. I f  the jury slid1 find from the evidence tliat 
the defendant, J. Frank King, is a shareholder of the Twin City Build- 
ing axit1 Loan Association ant1 that  said Association is insolvent, the11 
t l ~ c  monthly inrtalln~t.nts paid by him to the Association should be ap- 
plied to the payment of his dues as a shareholder, and not as credit5 
on hie indebtechless to the Association. Rendlerna l~  2 % .  Sfoessel ,  195  N. C., 
640. 143 S. E., 210. Othernise, the payments should be applied oil the 
indebtethess, and judgment rendered for tlie baln~lcc d11c. Thc judgment 
tlismissing the actin11 :I\ of I I ~ I I \ I I ~ ~  i *  

Re1 ersed. 
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CHARLES A. CABE, DECEASED, JOHN C. BUCHANAN, GU.LRDMS OF MRS. 
CH,4RLES A. CABE, AR'D MRS. CHARLES A. CABE:, V. PARKER- 
GRAHAM- SEXTOS, IKCORPOKATED, A N D  TIiAVELER5' ISSURAXCE 
COMPANY. 

(Filed 27 January, 1932.) 

1. Master a n d  Servant F +Evidence held sufficient t o  support finding 
t h a t  dea th  was caused by poisonous gases i n  tunnel. 

In  a proceeding for compensation under the provisio~s of the Work- 
men's Compensation Act the evidence tended to show that  the deceased 
was employed to run a gas dinkey engine for the removal of muck from 
a tunnel, that the gasoline engine was left running in the tunuel and 
generated deadly carbon monoxide gas, that  blasts of dynamite were 
frequently set oft' in  the tunnel which generated deadly nitrous oxide gas, 
that the tunnel had just been bored through and that, before the time 
of the injury, certain appliances for ventilating the tunnel had been 
removed, and that the gases wvuld collect in pockets in the muck and 
drift  to and fro in the tunnel, with further testimony of physicians who 
had attended the deceased and who had qualified a s  experts, that the 
deceased had died from poisonous gas, is  Held, sufficient to sustain the 
tinding of the Industrial Commission that  the death of the deceased was 
directly caused by carbon monoxide or nitrous oxide gas, and that his 
death was compensable a s  arising out of and in the course of the employ- 
ment of the deceased. 

2. Master a n d  Servant F i-Findings of fact  supported by conlpetent 
evidence a r e  conclusive on appeal f rom Industrial Commission. 

The findings of fact by the Industrial Commission a l e  conclusire on 
the courts when supported by any suacient competent evidence. 

3. Master a n d  Servant  F c-Defendant held not  entitled t o  autopsy under 
t h e  facts a n d  circumstances of th i s  case. 

The provisions of the Workmen's Compensation Act lhat  a n  autopsy 
may be had under certain circumstances a t  the expense of the party 
demanding i t  does not contemplate that  a party should have such right 
absolutely after the body has been interred for a long: time, and the 
refusal of the Industrial Comnlission in its discretion to allow a motion 
therefor, first made formally a t  the hearing, will not be held for error 
when the condition of the body would not reveal the infsrmation sought 
under the facts and conditions of the case. Ordinarily af1:er the body has 
been buried it  is a matter within the court's discretion whether disin- 
terment will be ordered, the body then being i?z custodia legis. 

APPEAL by  defendants f r o m  ~ l l o o r e ,  J., a t  J a n u a r y  '.?erm, 1931, of 

HATWOOD. Affirmed. 

T h i s  action was regular ly instituted before t h e  N o r t h  Carol ina In- 
dustr ia l  Commission, a n d  f r o m  a n  award  of the  hear ing  Conlmissioner 

and of the  fu l l  Commission, a n  appeal  was taken t o  the  Superior  Court  

of Haymood County  where, upon  a hearing, judgment was entered con- 



FALL TERM,  1031. 

firming the ana rd  of the Iiidustrial Commission. F rom the judgmeut 
confirming said anard ,  the defendants excepted, assigned error and 
appealed to the Supreme Court. 

I t  mas ill evidence on the part  of plaintiff, that the condition of 
Charles -1. Cnbe's health n a s  good xhen  he nen t  in the tuniiel a t  
T o'clock the night of 23 J u l y  to work. H e  was driving a gas dinkey or 
iliotor truck run  by gasoline, used to pull five to ten muck cars, in and 
out of the tunnel hauling muck. T h e  gas dinkey ran  some 7,000 feet 
into thc tuuliel from \!here the muck was beiug removed. High ex- 
p los i~es  of dynamite were constantly being shot. Foul and irritating 
fumes were 111 the tunnel, since the tunnel had been "holed through," 
and the gases pretty much in  there all the time. The smoke and gases 
uould drif t  back and forth and would sometimes go one way and some- 
tiines anotllcr. The  sinoke from the detonations would drif t  back a i i~ l  
forth and there was no artificial means of ventilating the  tunnel at 
that  time. These safety means had been taken out. N o  exhaust or  
iiitake fails and no air  shaft through the roof on the side where they 
ne re  workilig. There vere  fumes in the tunnel from the gas dinkey and 
the preseuce from this kind of gas a t  the time the bottom was being 
disturbed-there were bad odors a t  all times. The  blow gun blew the 
.make u p  a i d  i t  was very bad. The effects on a inan in the proximity 
nas, he would h a ~ e  selere headaches and become sick a t  his stomach, 
and lie ~ o u l d  I omit. This condition had been there in the tuniiel prior 
to 23 July,  1929, eyer since there had been a gas motor in there. There 
u a s  a difference in the snlcll of the gas and the dynamite explosioii, and 
these different odors and gases n e r e  preseut 011 the evening of 23 July,  
1020. The nlorning of the N t h ,  Charles A. Cabe was very sick aiitl 
told his brother "he n a s  sick enough to die." H e  became unconscious 
and blind on the 24tl1, and died the next evening. H e  was vomiting 
and was pale and yellow. 

Linden Cabe, a ~vitness for plaintiff and a brother of Charles -1. Cabe, 
testified, i n  p a r t :  "On the morning of the N t h ,  he said to hurry  and 
get h im home. H e  said he \\as going to die before he got there. B e  said 
he  uas sick o n  gas, sick enough to die.  . . . H e  said we were run- 
ning off the road, and the witness discerned that  his eyesight was failing 
him. H e  kept saying v e  n e r e  going to run  off. H e  talked out of his 
head. There were about 30 inen in the crowd norking right along to- 
gether cleaning up muck. Three or four of then1 got sick. . . . On 
the 23rd they had been shooting dynamite. The quantity used was 12 
or 18  holes. 1 used one-half stick about 20 iuches apart  about 20 or 30 
shots. They ne re  3 or 4 feet deep. The high places ve re  12, 14 or 15 
inches above the ordinary bottom. I n  some places only five inches. W e  
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woulcl put a hole clown to grade and used about a quartclr of a stick or 
half a stick. Tliey nould explode as many holes as they got ready. 
Tlie most I renienihcr n a s  24. Tliey set off this m a n  about 4 or T, 

times. Tliey would come about 2 and a half hours apart .  When they 
started to set them off, we went back a little ways in the tunnel ant1 
then went right back. I t  was the orders to go back. I always went back 
and put up the lights, and if it  was all right, I would call in the meu. 
. . . Only three men made any complaint that  I knew of. They 
c.ou~plnincd of gas sickness and headache. . . . I -old them that  
morning that  gas and powder smoke was too heavy and not to get too 
hot, tlicp might get lniocked out, and they obeyed my  ordws. Sometimes 
we kept the gas dinkey running in the tunnel all the time. . . . Tlie 
muck was blown up by an  air  gun. I t  was used to loosen the muck. 
I t  has been packed there a long time and had water running over. TI'c 
could hardly loose11 it up  with a pick or shovel. We had to blow it ul)  
with an air  gun and load it into cars. . . . W e  didn't use powder 
in the tunnel only dynamite. I t  had the smell of dynamite in i t  and a 
smell like the gas from the exhaust of the gas motor. We let the motor 
run in there." 

Loncy Cabe, testified, in pa r t :  Was  foreman working in tunnel, and 
brother of Charles ,I. Cabe. "I went to work a little (earlier than hc  
(Cllarles A. Cabe). They had done some shooting tha t  night. I don't 
remember how mall? shots, probably 30 or 40. About 1;~ to 2 3  shots at 
one time. Lifter the shots the smoke would drift toward Sterling Creek 
until thc air  changed. . . . Before we broke through, there was n 
fan  oTer the intake operated by electricity. It carried air  in and 
mould force the smoke back. . . . About midnight 1 first observed 
that Charles was sick. I went to the motor where he was lying and 
asked him what was the matter. H e  said he felt an.fid bad. Before 
tlint. his health had been good. H e  was lving on top of the motor. 
. . . I saw him as we were coming off next morning a t  quitting 
time. . . . H i s  face on the outside was pieded. I t  was red and 
yellov. I t  was just red and yellow pieded. . . . We took him over 
to the car and then on home. H e  said, 'let me lay down. I am sick 
ellough to die.' He said he was made sick from driving that m o t o ~ .  
The gas or something like fha f .  ,4s me came on home u p  cn the mountain 
he became unconscious and was talking out of his head. I could discern 
lie was beyond knowing anything. . . . From the time me got 
Charles home on Wednesday afternoon, he was in an  an fu l  shape until 
he died. He was burning just like his lungs had been set on fire, and I 
couldn't start fo explain i t .  He coughed up something from h i s  lungs. 
I t  was different from anything I had eyer smelled.') 
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Dr .  G r o ~ e r  C. Wilkes testified, in p a r t :  "I an1 a lmxticing physiciau 
C L I I ~  graduate of the North Carolina Xedical School mid 31edic:d Col- 
lege of Virginla. I an1 licensed to practice i n  S o r t h  Carolina. Have 
been practicing 14 Scars. H a d  t n o  and a half years experience in the 
World W a r  ill this country and in  France in the capacity of captain. 
1 did el erything in  general nledicine, very little surgery. General prac- 
tlce. 111 the army 1 took a special course and studied gas in  school. I 
have, during recent months, had occasion to rcvien authorities on the 
subject. That  v a s  before the death of these people. . . . 1 saw 
Charles -1. C'abe on 14 July,  1929. I fozcnd him in a condition fha t  I 
~ o n s i d e ~ e d  f h e  result of carbon rnonoxidc poisoning. He became un- 
coi~scious. H e  TI as prostrate. H e  r a s  breathing I ery heavily when I 
saur him. H i s  pulsc n a s  racing. 1 5 s  temperature n a s  very slightly 
increased, itid he was unconscious. . . . There has been t u o  cases 
of carbon rnoi~oxidc gas poisoning ill the same family and they both 
died." 

Dr .  F. *lngel testified for the claimants : "My name is Dr .  Furma11 
h g e l .  I l i l e  a t  Franklin and am 32 years old. I graduated a t  Jefferson 
Medical Collegr in 1915. I spmt  3 years in the  U. S. Kaval Scrvlce 111 

the U. S. S a r a 1  Hospital, I returned to Philadelphia and spent 2 yearb 
and 6 months in the Pennsjlvania Hospital. I practiced surgery ill the 
S a d  Hospital. I own a hospital of 70-bed capacity. I have the asaist- 
ance of two doctors and 2s nurses, and perforin about 1,400 major 
operations per year. 1 have been operating in this hospital billre Au- 
gust, 19". I had t h e  years s en  ice in the LTaval Medical Corps. N y  
practice is confined to surgery at the hospital. I have no general practice 
a t  all. W e  treat all kirds of cases, but surgery is our specialtj. I n  my 
practice I hare  occasion to treat persons suffering from carbon n~oiloxide 
gas poisoning. I imagine I ha re  treated in the neighborhood of a dozen 
cases since I have bee11 practicing medicine. I was called to treat Linden 
Cabe in rny hospital. I was called on and treated Charles A. Cabe :it 
his home. -It the time I saw Mr.  Cabe, he was practically dead. I saw 
l ~ i n i  about 5 hours prior to his death, the day before he died, I sax 
him in the afternoon and he died at 7 o'clock that  evening. I Ie  had n 
great shortness of breath; a fast pulse; he was not synose, but had a 
x cry livid color, the color of a (1-ing man. The symptoms present iu a 
case of poisoning from carbon monoxide gas is the patient  rill ha1c 
gastric distress, shortness of breath, fast pulse, and usually haxe a pink 
color, and one that  persists after death. IIeadaches, nausea and vomiting 
are symptoms, seeing obstacles or illusions are qymptoms. Some of the 
causes that  produce or generate carbon monoxide gas are combustion of 
gas in  some type of motor, that is the conimonwt. Dyilnmite blasts will 
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not produce much of it, that produces a nitrous gas. Dyi anlite will pro- 
duce a deadly gas whether in confined space or not;  i t  is worse in con- 
fined space. I n  such a tunnel as has been described in th2 evidence, it is  
my knowledge and experience tha t  th i s  gas will a c c u m d a f e  and vemain 
i n  t h e  muck .  E i t h e r  gas has a n  a f i n i t y  for m u d  or muck .  Pockets, 
known as air  pockets, will form in a tunnel and the gas remains in those 
pockets indefinitely, and the gas has an affinity for that sort of place 
more than in  the natural air. I t  is my opinion Charles A. Cabe died 
from some k ind  of gas poisoning. I did not hare  a spec a1 test made to 
Jetermine just what kind, bu t  he died f rom gas poisoning." 

R. S. Perry, testified for claimants, in pa r t :  "Ny residence is at 
Cove Springs, Ga. I am now engaged in the chemical business. I ain 
in the chemical business and doing consulting work in mining and 
engineering problems. I am with a corporation, I an1 president of it.  
I was educated at  Lehigh Unirersity in Chemical Engineering; and ill 
the Royal School of Xines, in Saxony. I hold degrees from these col- 
leges; I have no other degrees. I ha re  special work in  mining and 
metallurgy in Germany. The degree from Lehigh University is the 
degree of analytical chemistry in  B.S. I am a life member of the 
- h ~ e r i c a n  Institute of Mining and Metallic Engineeriug; life member 
of the Master Builders Association of Pennsylvania; I arn a life m e m b ~ r  
of the Educational Bureau of Paint  and Varnish; I am n Fellow of the 
Institute of American Chemists; member of the Frauklin Insti tute;  
member of the American Society of Testing Materials Since I hare  
been a grown man my profession has been that of paint, varnish, and 
consulting work and professional work in occupational and other poison- 
ous gases and nuisances and mining work. As a mining 3ngineer I h a ~ e  
discorered and operated mines in Alabama, Georgia, Tennessee, Arkan- 
sas and Virginia. I have had experience in mines and other places 
where tunnels were being built, sereral tunnels in Georgia, Arkansas 
and Virginia. At present my  engineering offices are  at Atlanta." On 
cross-examination: "Q. Mr.  Perry,  with the headed-in condition with 
the draft  of air  blowing and this man riding in and out as stated to 
you; this man about midnight complained and said thai he is sick and 
feels awfully bad, and tells his foreman that he does not believe that 
he can work on until morning, but does; he  goes in and out of the 
tunnel with the dinkey a number of times between then and morning; at  
7 o'clock his shift goes off; he goes to his quarters and goes to the dining 
room; he sits down behind the stove and says he  is sick enough to die; 
he says that  he is about to freeze to death, chilly, he declines to eat any 
breakfast; he  vomits on two occasions; says he is sick enough to die;  
an  hour elapses and he goes up  to the top of the mountain; he is weak 
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ill tlir, leg>; lie does not keep u p  with tlie other men; lie gets 111 :III  auto- 
inobilc :rt 9 o'clock in the morning, conscious; lie is palc~ a~l t l  15 a 
\\liitei>li looking color; lie says he is deathly sick; he belieres 11e is going 
to die:  lie narited 111s brothers to carry 111111 I i o ~ ~ i e ;  lie was d r ~ r i n g  ill 
frcoli :11r until 10 :30; lie said to look out, you were r u r i n i ~ ~ g  off the haiik. 
lie \ \a.  t l r i ~ i n g  i11 tlic air  70 or 80 miles; lie had a doctor sornetilnr 
bet\\ tc.11 tlie time lie arrived home tliat evening arid the next evciiiiig 
11 l ic~i  lie tliecl; he n nkes up  and recognizes that  he is home; he says 
'I an1 a t  home'; lie n a s  perfectly conscious; when the doctors talked to 
11im lie i> able to recognize folks; he talked perfectly rational; lie die(1 
at selt.11 o'clock in the evening; is i t  )our opinion that  lie dicd froni 
the effevt of one or more poisonous gases? A. Accepting contravening 
t~it lence,  \\liicli I heard, I would coiiclude that  he died from the effect 
of onc or more poisonous gases. Q. Leaving out the other facts? -1. My 
opi~iic~ii 1. tliat lie died as stated. Q. F r o m  t a r b o a  ~nomxi t le  gas' -1. 
b'rom f h ~  clfect of one o r  tttore potsonous gases. Q .  W h a t  o f h e r )  A. 
C'nrbo)~  m o ~ l o z i d e ;  n ~ t r o u s  o z d e .  . . . Q. If a man dies from tlic 
t ffect. of carbon moiioside gas poisoiling it will show in tlie blood t a l r e ~ ~  
fioni t h r  body the niorning before he died; the tmt tlie clienilst made 
-lio\\etl nbsolutcly no poison from carbon nlonoxide in the blood; noultl 
that not indicate strongly that  he  died from some other caube? AL I t  it 
1)urely i legati~ e ;  there is no reason to suppose that carbon nioi~oside nil1 
ienl:~in i ~ i  tlie henloglobin or the blood. Q. Experts liere li~atle tlie 
.tatelllent tliat it  nould show; arid the clieniist found ilegati\e in tlic 
blootl. -1. I f  they found carbon monosidc in tlie blood it would be 
p o s i t ~ ~ e ;  if they did not discover it i t  nould he ~iegatir e. S e g a t i ~ c  
meails that they just did not discover it. S e g a t ~ v e  as used here niemis 
'failurc to discover.' " 

L-~wii n lienriiig in the court below, a judg~neut was entered wstainiiig 
the an  a d  of tlie Industrial Coin~~iission. The defendants exccptcd, as- 
.ignetl numerous errors and appealed to the S u p r e m ~  Court. The 
illaterial ones will be considered in the opinion. 

Doy le  D. A l l e y  a n d  Alley Le. A l l e y  for  p la in t i f f s .  
Johr~aolt, Snza ther s  Le. B o l l i n s  for  de f endan t s .  

C ~ a ~ r i s o s ,  J. The  findings of fact and award by the Sort11 Carolina 
Industrial Commission is as  follows: "It is admitted and found as a 
fact by the Commission that  carbon monoxide gas can be produced 
by the improper combustion of gas and other explosive liquids and gas 
detonation; and that  it is found in the excessive gas exhaust from a 
pas engine wlien idling in large quantities; that  i t  is also fonnd that 
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tlie esplosion of dynamite produces both carbon nionoside and nitrous 
monoxide gases. Upon coiisicleration of all the evidence the Commission 
finds as a fact : Tha t  the claimant a t  tlie time of the allegxl accident was 
in the employ of the defendant. . . . That  tho accident and injury 
to the plaintiff arose out of and in  the course of his e m p l o p e ~ i t  and that 
his  death was the direct result of poisoning from carbon inonoxide or 
nitrous monoxide gas involuntarily inhaled in the Catalcochee Tunnel." 

The defendants contend: First ,  was there sufficient competent evi- 
dence to sustain tlie findings of fact and the award in  this case? TTe 
think so. "The findings of fact by the Industrial  Ccmmission in a 
hearing before them is  conclusive on appeal when thwe is sufficient 
competent evidence to sustain the award." TVilliams v. T h o n ~ p s o n ,  200 
N. C., a t  p. 469. 

The defendants contend: Second, was there any evidciice of an acci- 
dental in jury  resulting in the death of the deceased? W e  think so. Charles 
A. Cabe mas working for defendant i n  the Cataloochee Tunnel. on the 
night of 23 and 24 July,  1929, and i t  was contended that  he ,lied on 
25 July,  1929, from the effects of carbon monoxide or nitrous oside 
gas poisoning. 

The Cataloochee Tunnel estended from the mouth of Catnloochee 
Creek to Waterville, a distance of seven miles, and was 12 feet S inches 
high, and 11 feet wide. At  the time of the accident, there \\-ere four 
crews, of about thir ty men each, working in the tunnel ,  approsinlately 
2,000 feet apart, and the crews worked day antl night. There were t n o  
gasoline engines or motor trucks working in the tunnel one coming in 
and going-out from each end, a t  intervals of about ei;hteen minutes. 
The trucks were ordinary motor trucks, running on an iron track, and 
pulled from five to ten cars and were used to haul  concrete into antl 
muck out of the tunnel. At  intervals of about two and a half  hour^ 
during the day, and all through the night of 23 July,  1939. thirty or 
forty shots and between twelve and eighteen holes of dynamite were 
exploded in the tunnel. At the time of the in jury  to t i e  cleceascd, the 
tunnel had been "holed through," which is  to say tha the two crews 
that began to bore the tunnel from each side of the mcuntain had met 
in the middle, and all artificial ventilation had been removed. On the 
morning of 24 July,  1929, shortly after midnight, the deceaqed, while 
engaged in operating one of the gas dinkeys or motor trucks, and after 
having worked in  the tunnel since seven o'clock of t h l  evening of 23 
July,  complained of being sick, and was discovered by kis brother lying 
upon top of the truck inside of the tunnel, while the cars Tvere being 
loaded with muck. Before quitting time, a t  about seren o'clock, on the 
n~orn ing  of 24 July,  he  again complained of being sick, and said he 
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uoultl ha\-e to be taken home. Upon a r r i ~ a l  a t  his  home, a doctor n : ~ s  
callrtl, a 1 ~ 1  on tlie follon i l ~ g  day, 25 July,  1929, he died. 

The plaintiffs contended, and offered e ~ i d e n c e  tending to prove, that 
rlie death of Charles A. Cabe was caused by poisoning from carboll 
monositle or nitrous oxide gas. The  tlefenclants, on the other hal~tl, 
contended that  the death of deceased was not caused by carbon mo~ioxide 
or other gas poisoning, but that  his death was due to some disease. Gpoll 
thc-c conflicting contentions, the Industrial Commission found as a fact 
that tlie death of the tleceased %as  the direct result of poisoning from 
carbon nioriosicle or nitrous oxide gas inroluntarily inhaled in tlie 
Cataloochce Tulnlel." Opinion reported in Volume I1 of the Opinions 
of the S o r t h  Carolina Industrial Commission, a t  page 8. 

Tllc findi~igs of fact were sustained by the court below, ailtl ~ v c  think 
rlierp x i s  ample evidence. 

AU1 of the e d e n c e  which n e  have recited above was unohjected to. 
c~i id  ~t discloses (1)  That  Charles A. Cabe was a healthy man wllerl 
he ven t  into the tunnel to ~vork  a t  7 o'clock tlie evening of 23 July.  
* \ t  I2o7c lock  he was sick and continued PO nntil quitting time nest 
lriornlng a t  i o'clock, then he mas l e r y  sick and wanted his brothers to 
I lur r -  and get him home. H e  said " I I e  w a s  sick o n  gas, sick ~ n o t ~ q l i  to  
die." "fie said h e  was sick f r o m  dr iv ing  t h a t  m o t o ~ "  (the gae dinkey). 
1Ie lind illusions, n a s  uliconscious, blind and talking out of his head, 
~ o m i t i n g .  his coloring and many other kilonn symptom.: mere those of 
gas ~~oisoning.  H i s  brotlier said " H e  ubac burn ing  j u t  l r X , ~  ltis l u q r  
liatl l j t c l r  scf  o n  fire." " H e  c o u g h d  up sonzetlzing f rom h i s  lungs." Dr.  
Grm cr C. TiTilkes, a physician of more than ordinary cxpericnce, testi- 
fied "I found him in a i~ontlition that  I considered the result of t arbon 
monoxide poisoning." Dr.  F .  Angel, a physician of great experience, 
testified: "If is wzy op in ion  Charles  A. Cabe died frovi some k i n d  o f  
yas p o ; ~ o n i n g  . . . 1 1 1 ~ t  he  died f r o m  gas poisoning." R. S. Perry,  
,I i~ i in ing  engineer, of much esperience, testified : ''Q. F I V ~  ( a t h n  
nzonoxide gas? A. FI-otn t h e  effects of one or more  poisonous gases. Q. 
What othcr? A. ( 'arbon monoxide, n i t rous  oxide." ( 2 )  That  before the 
tunnels had been "holed through," there mere artificial measures of 
x entilating the tunnel, but on the night of the 23d and 24t11, and some 
time prior, they had been taken out. Tho smoke and gases would drif t  
Imck and forth. About every two and a half hours large quantities of 
dynamite were put i n  the holes and shot. The  muck was blown up by an - - 
air  gun and loaded on muck cars, a gas dinkey or motor truck run  by 
gasoline, hauled the muck cars, and mas driren by Charles A. Cabe. 
There was stench and a deadly gas from muck that was being blown 
111). There were funles from the gas dinkey, which sometimes mas kept 
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running i11 tlie tunnel all tlie time. Foul and irritating f u n ~ c s  ill the 
tunnel since i t  had becn i'lioled tlirougli." About midni:lit Charles A. 
Cabe was lying oil the top of the motor feeling "awful bad," but 11e 
norked on unti l  quitting time, i o'clock, then u a s  herird hi3 pitiful 
na i l  "sick on gas, sick enough to die.', Three of the men i'con~plaineil 
of gas sickness and heaciaches." W e  think there was ample evideiice 
to sustain tlie ruling of the court below upholding the finding of the 
Industrial Comniission. The  defendants introduced evidwce, but under 
our practice in this jurisdiction, i t  is the well settled rule and accepted 
position that, oil motion to nonsuit, the evidence which makes for the 
plnintifl's claim mid n.liic11 tends to support his cause of : d o n ,  whether 
offered by tlie plaintiff or elicited from the dclfendant7s witnesses, will be 
talien and co~isidered in its most favorable light for thc~ plaintiff, and 
he is  entitled to the benefit of every reasoriable intendment up011 the  
e~idence ,  and e w r y  reasonable inference to be drawn th~~re f ron i .  

Public Laws 1929, chap. 120, known as the "TVorkmc~n7s Compensa- 
tion Act," see. 2 ( f ) ,  is  as follows: " ' Injury '  and 'person,il injury' shall 
mean only injury by accident arising out of and in thcb course of tlie 
employment, and shall not include a disease in any form, escept where 
it results naturally and unal  oidably from the accident." 

We think the eridei~ce clearly indicates that Charles, A. CaCe sus- 
txincd an  in jury  by accident arising out of and in the course of his  
employment. The  c d e n c e  negatives that  it x a s  an  oc:upational dis- 
case. Jlatthiessen LC l l ege ler  Zlnc Co,  v. Indust7ial Board,  284 Ill., 37s. 
180 S. E., 249; C i t y  of Joilct v. I~ t t lus t r ia l  Commission,  291 Ill. ,  5 5 5 .  
126 N. E., 615. 

The case of I n d u s t ~ i a l  C'o?nmisaion c .  Il'olson, 37 Ohio App., 281, 
174 S. E., 621, i s  similar to the case a t  bar. There a miner who had 
always been healthy, strong anil vigorous, after firing a shot or shots, 
in the common parlance of mining affairs  is known as tlie process b ~ -  
which coal is loosened, became ill, left the mine and ~ v m t  to n doctor 
and from there rvent to his lionie and died a few days later. Tlie doctor 
testified that  lie was suffering from monoxide poisoning;; that lie had 
every appearance of it, n flushed face, and other conditions that  follon. 
such poisoning. The principal question with which the court was con- 
cerned in  this ease was whether monoxide poisoning wac; an accidental 
in jury  within the provisions of the Workmen's Compensation Act. I t  
Tvas held that  such an  illjury was accidental and that  poisoning from 
carbon monoxide gas was not a n  occupational disease. 

The defendants contend : ( 3 )  "Is the right to haye an autopsy, granted 
undcr section 27 of the North Carolina Workmen's Con-pensation Act, 
a matter v i th in  the discretion of the Sort11 Carolina Industrial Com- 



X .  C.1 FALL T E R M ,  1931. 1S.3 

i l i i 4 o i i  i111c1 'or can clainiants recover where they have denied the riglit 
of autopv-!"  W e  think under  the  facts  and circumsta~lces of this case 
the cnrrivr 11:1t1 110 r ight  to  have a n  autopsy. 

Laws 1929, sulir~a, see. 27, the la t ter  par t  is  a s  f o l l o m  : "The c m p l q e r ,  
or tlw I i tdustr ia l  Commissioii, shall h a r e  t h e  r igh t  i n  ally case of death 
to require a n  autopsy a t  the expense of the  p a r t y  requesting the same." 

'I'll? clefendant, Travelers7 Insurance  Company, requested of the Sort11 
C'arulil~a I l ldustr ia l  Commission a n  autopsy of Charles A. C'abe, de- 
w ~ s e c l .  The  plaintiffs' attornexs wrote the Irisurancc C o m p a u ~  rc fus i r~g  
to g i ~ - c  consent, aiicl said : "Upon due investigation of the  lan-, we a r e  
of' the opinion thnt  there is  a wide difference betweell a n  autopsy, pure  
;11it1 siluple, and a post-mortern exaniinatiori to  be made a f te r  iuterment. 
TVti are, therefore, advising our  client to resist your  request fo r  disin- 
tcm~lc'ut. T h e  body of the deccased was interred on 24 Ju ly ,  1929, more 
tll:~n one I I I O I I ~ ~  ago, and  i n  view of t h e  fact  t h a t  the  body was riot 
en~hallrlecl. together with aent i~nel l ta l  reasons, the witlow a i d  other  
mc.rtlbcrx uf tleceasetl's family,  a r e  seriously crlll)hatic i n  their refusal 
of a cli .~ii~tcrr~lellt ." 

'1'1i(: tltjfcl~clants c:or~tnld that  "The court trrecl i n  de~ly ing  the tic- 
f i~nt la~i t - '  nlotion for  a n  autopsy, upon t h e  follon-ing f iul ings of fact  
6)- the ruurt  bclolv : 'That ,  on 21 August,  the defendant carr ier  requested 
ill v r i t i ~ ~ g  of J o h n  C1. TZucliz~~~ml, adnlinistrator of the  estate of Charles 
A \ .  (- 'ah,.  tlec.rasct1, a11(1 guard ian  of his  widow, the  r ight  to have a n  
; lutol '>~-  1)crfosrned ; that,  OII 27  A\ugust, Messrs. Alley 6i A l l e ~ ,  attorneys 
for  the ~vitlow a ~ l t l  attorneys f o r  the guard ian  of the v i d o w  and  the  
:~cIlninistratw of the estate, wrote the  defendant carr ier  denying t h e  
~ . c q u w t ,  a ~ i t l  copy of wllicll letter is Iiweto attached and  made a p a r t  
of tl~c. record hereof;  copy of which letter \z;ts forn-arded to the  Indus-  
t1,ial ( '(.,ilinlission ; t h a t  tllerc was n o  formal  request rnadc upon the 
I11thwtri:il C'onlrnissioi~ f o r  a n  autopsy un t i l  t h e  case was called f o r  
l l ca r i i~g  ill l f ' a y ~ ~ e s v i l l e  011 8 Sovenlbcr ,  1929;  tha t  the dccei~scrl, Charles 
,\. ( ' a l ~ t , ,  \:.as hurietl on the evening of 27 J u l y ,  1928, i n  a woodcn coffin, 
alltl ~vi t l lont  11:tving becit rmbalmcd;  tha t  a n  autopsy at this  t ime ~ z o u l d  
]lot r t ~ - e n 1  thc callse of the  tlcatli of Charles 11. Cabc, a11d fur ther  t h a t  
a11 ; n 1 t o l q  011 I 7  A\ugu,st, the date  of tlic request up011 the witlo\r of 
t h e  deceased, would 11ot have revcalctl the  cause of the  death of Charles 
-1. Cahe.' Upon  the foregoing f indi~lgs of fact,  the  (lommissioiler, ill 
his  diucretion, denies the motion of the  tlcfendauts f o r  a n  autopsy, alttl 
the t iefel~dants  duly excepted and  assigrled error .  W c  (lo riot tl l i~lli  t l ~ t ~  
c w c l ~ t i o n  and  a s e i g m ~ c ~ i t  of error  can be sustained. 

I n  1 7  C. J., a t  1). 1139-40, under  the  subject of "Dc,atl Botlics," we 
fintl the  following s tntemcnt:  "Except i n  cases of necessity or f o r  
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lautlable puq)oses tlic policy of the law is tha t  the saiictity of the prLLye 
~l ioul t l  1w m a i l ~ t a i ~ ~ t d ,  exit1 t l i t~ t  a body olrw suitably buried .ilioultl rv- 
I :  1 1 t l i t r 1 1 c l .  . . . There  is a clistinetion betnee11 the  rights 
c ~ s i s t i ~ ~ g  p i o r  to  burial  ant1 those a f te r  bur ia l ;  because a f te r  it.< inter- 
ment t h e  hotly is  ill tlic custotly of t l i ~  la\\--, ant1 a tlisiurbanct~ of i ts  
resting p l a w  a ~ ~ t l  its rcnioral i . ~  suhjer t  to  the co:itrol niid d i rwt ion  of 
:I court of equity ill a n y  case properly before i t .  Tlie r igh t  t o  lra~-c. a 
tleacl body r t m n i n  ulrinolcsted is ]lot ml absolute one ;  i t  iiiust yielrl n.llci,e 
it  coi~llicts with tlita 1)ublic good or  \rlir~rc the  tlei~iai~cls of jus t iw require 
sucal1 sulmrtlin:rtiol~. . I  COZL?? ?( . i l l  ~ l o f ,  ~ O Z C ' C L . ~ I ' ,  o l d e r  n !~od ,y  f r ,  1 1 ~  ( / i s -  
i ~ f c i . 1 ~ 1  ~ r i ~ l c m  f h c m  i s  n s f r o m j  , showing  t h a t  i f  is n c c e . v a r ! /  i r ~ l r b  flc r 
; ~ ~ i ( ' r c s f s  of ~ U S ~ ~ C C  ~ ( j ~ i i i . ~  if." ( I t a l i cs  ours.) 

111 tlic r a w  of 7'hompson ' 1 % .  n e e d s ,  93 I o v a ,  22s .  230, 33 1,. K. A \ . .  

.if;, i t  is s a i d :  "-1 proper  appreciation of the du ty  ~ r c  03ve to tllc (leael, 
and :I tluc rog:lrd fo r  the  feelings of their  f r iends wlio sur r i rc .  a ~ i ~ l  the 
l)roniotioli of tl lr  public llcaltli and  u d f a r e ,  all  require  that tlw botiic:~ 
of tltc dead al~oultl ]lot be esliumeti, excc~pt under  c i r c u ~ i ~ t : r ~ i c ~ t ~ ~  of e s -  
tr(81n~ c s i g e ~ ~ c y . "  

"Ci~i l izccl  countries l i a ~ e  always recwglrixtd and  p r o t l ~ t c t l  :I.< -acre11 
tlre r ight  to  Cllristinn burial  mid to an uiiclisturbed rcpos'. of tlli, 11llli1i111 

botly n.11cn burietl. 7'1ie ulinutliorizetl disintclrrillg of tlrc. 1)mly of :I clc- 
czc,n..c>d 11uman I r i n g  is a n  indictable offense 110th a t  common Ian- a1111 
st:itutc'. ~.cg:.:lrtllcss of the u i o t i ~ e  or  purpose for  \vliicli t1.e act is tlo~ie~." 
S 11. C. I,., 1)nrt see. 16, :it 11. 694. C. S., 4320? 4321, 4325;; ,<, L , .  l i T i ~ . v o ~ z .  
!I4 1. ( I . ,  a t  1). 1020; ~ ~ ? ~ ~ ) / I T P , I /  I , .  ( ' / ? i r r f , l l ,  lo!) s. c'.! I : $? :  1 , .  

-1IrLean.  1 2 1  N. C., 5S9, 42 L. R. ,I., 721. 
T h e  coiiduc-t of tlie Insurance  ( l o m p t ~ ~ ~ j - ,  the  c~arr ier ,  ill t l ~ i , .  ac.tiu11. 

11ocs i ~ o t  apl)c'al to  n sense of justicc. The, t.arric>r requested tllrj Sort11 
('arolina 1ndustri:rl Commission to eshulnc the bock of Clliarlw .\. C'abc 
onlc~t i l i ip  a f te r  11e w:rs buried. \Ire fiiicl no t l i i l~g  ill the  s t :~tute  g i v i ~ t g  tlic 
riglit. ,\I1 tlic evitlcncc in  this  action, takirlg :r c o i ~ ~ l n o l ~  sc:li.v ~ i t a ~ v  of tlie 
record, shows tha t  t h e  employer (lit1 not i l l  tlit, cserciw of d ~ ~ t !  czurc>. 
p r o d e  f o r  i t s  e i ~ ~ p l o y e e  Cliarles A.  Cabc a xafc place to ~ v u r k .  Hc niicl 
his  brother  were both killed by tht: tleatlly gas i n  tlir tulliiel nl111 orliers 
~ r e r e  made  sick. T h e  cspert  witnesses of plaintiffs and  defcli,lauta iii:\y 
t l i f h ,  hut  the  admit ted facts  cannot  be ignoreel. F rom the testinioiiy 
of l'laintiff's csl)crt vitncsses? t h e  bloocl tcst is not alw:1ys coi~trol l ing.  
7Ve t l i ink.the Indus t r ia l  Corniniesion on tlie facts  h a d  the  riglit to clciiy 
tlic I n s u r a n w  Compmry, tlie carr ier ,  a n  autopsy. Ordiiiaril\- this  is  n 
~ n n t t e r  of diec.retioit when applied f o r  by those hav ing  the r igh t .  

Onc of the  p r i m a r y  objects and  purposcs of coni l~ens:~t ion law. is  to 
g ran t  cer tain and spwtly relief to  iujurtcl eniployee~! or, irt case of ~lcat l i ,  
to thcil. tleprntlcnts. T h e  clcccasctl was killetl abont tn.o and a lialf - c a r <  
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 go, a11(1 this proccctlings n n s  instituted shortly af ter  111s cleat11 111 ~ I I I  

offort t t ~  c o l l c ~ t  the cornpc~lsation t h a t  his  widon- is  cwtitletl to. 1'111- 

delay 1. ~llrju.;tifiahlc. I t  is not righteous f o r  the  carr ier  to tlclay p a y  
I I I ~ I I ~  *O to fo r re  a n  indigent or poor person to take less t h a n  the lau 
:illo\r > ui~t i i  r t h e  act.  F r o m  a careful  rer iew of tlic record, the  ju(1g111e11t 
helon ib 

Alffirnietl. 

STATE; v. .J. 31. BREWER. 

(Filed 27 January, 1032.) 

1 .  ('riminal Law L e-Finding that witness is an expert is conclnsive 
on appeal when finding is supported by competent evidrnce. 

The xdjudication by the Superior Court that a witness is an es l~er t  
will not he disturbed in the Supreme Court on appeal when there is 
con111cTent el-idence to support his finding. 

2. Criminal Law C; i-Wlwrc expert has made proper examination of 
bii~lk's assets hc may testify that bank was insolvent at certain date. 

Clnm the trial of a bank official under the provisions of section 224(g) ,  
S. C'. Code (Michie), for permitting deposits to be taken by employees 
\\.h($n he  kne\v the bank to be insolvent, testimony of a certified public 
;l~'COUllt;lllt whu l m l  had esljeriencc in  such matters and who had es-  
:rnlintd the hooks of the bnnli and had obtained from the directors, col- 
It~ctirt~ly and indiridually, information as to the value of its assets in- 
1.1utlin;. 1:rntls :lnd collateral, that the bank was insolvent a t  the time in 
cluc'tion is not ol~jeetionable and an exception thereto by the defendant 
will not be sustained on appeal. 

::. Ili~nlis and 13anking I &In prosecution for permitting deposits  hen 
banh \\as insolvent testimon~ of reports to Commission is properly 
c~\<~lllctcYl. 

On the tiial of a bank official for permitting deposits to be taken by 
c~rnpl~~?c~ch when he knew the bank to be insolvent, section 224(g), X. C. 
('ode (l\lic.hic,), a question nuked a certified public accountant who had 
te.t~fied to the bank s insolvency as to whether he had considered reports 
matle to  the ('orlx~ration Commission covering a certain period is ~ro11- 
crly excluded a s  rcs inter alios acfa .  

4. -\ppeal and Error .J e-It must appear \\hat e\cludeil tcstiniony nonld 
hale been in order for exception to be considered on appeal. 

W h e ~ e  an exception is entered to the exclusion of certain t c s t i u ~ o n ~  
~t must agpcar of recold on appeal n h a t  the testimony. if l ~ r m i t t ~ d .  
\I onld have been, or the exception nil1 not be considered. 

.i. Criminal Lam I g-Misstatement of contentions of a party should be 
brought to trial court's attention in apt time. 

Exception to the statement of a party's contentions in his charge to 
the jurr  must be taken in apt time or it  will not be considered, and in 
this trial of a hank officer for permitting deposits in his bank with 
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knowledge of its insolvency, the statement of the contention that  the bank 
was operating on less than the required legal reserve, was a pertinent cir- 
cumstance to go to the jury bearing upon the knowledge of the defendant 
of the bank's insolvency. 

6. San~e-Bank is  insolvent within t h e  meaning of t h e  s latute  n-lien t h e  
marke t  value of i t s  assets is  less t h a n  i ts  liabilities. 

A bank is insolvent within the meaning of the statute malring an 
officer criminally liable for permitting deposits to be received with 
ltnowledge of its insolvency, when the actual cash market value of i ts  
assets is not sufficient to pay its liabilities to its der~ositors or other 
creditors, and Held, the charge of the court upon the evidence in the 
case was correct. 

7. Same-Bank officer's admission t h a t  h e  knew of insolvency held com- 
petent i n  prowcution for permitting deposits knowing insolvency. 

Upon the trial in this case of a n  officer of an insolvent bank for pcr- 
mitting deposits to be received after knowledge of its insolvency: Held. 
testimony of the officer's admissions that he knew of the insolvency of 
thc bank a t  the time in question with his explanation thereof i q  held 
competcnt on appeal. 

8. Same-Instruction i n  this  prosecution for  pelemitting deposits linou- 
ing of bank's insolvency beld correct. 

Where a n  officer of a bank is on trial under a n  indictment charqill: 
that he permitted deposits to be made in the bank when he linen it was 
insolvent, a n  instruction supported by thc evidence is not errnneous that 
the jury must not conrict upon an assumption of the defendant's guilt 
but that they must find beyond a reasonable douht from the evi~ience that 
thc defendant was guilty of the offense charged against him, or that hc 
had actual knmvledge of the insolvency as  clcfiiied by the court, and that 
the opinion of bank auditors and esamincrs is not conclusive. 

9. Criminal Law L e-On appeal i n  criminal action t h e  S l i ~ ~ e n i c  Court 
can review only matters  of law o r  legal inference. 

The Supreme Court on appeal in a criminal action iigainst an ofticvr 
of an insolvent bank for permitting deposits to have h e n  receivtd ~v i th  
knowledge of the bank's insolvency can review only rratters of law o r  
legal inference. Art. IT7, see. 8. 

 PEAL by drfelitlnnt f r o m  U a n ~ T ~ i l l ,  .I.. a t  J u n e  Tern, ,  1931, of 
TVAICE. SO error .  

T h i s  w a s  a cr iminal  action against J o h n  M. Brewer T. E,  Bol) l i t t ,  
S. W. B r e w r ,  T. 31. Arr ing ton  and  R. 31. Squires, tried Lcforc 11i5 

Honor ,  M. TT. Barnhil l ,  and  a jnrg, a t  tht. J u n e  Special  T e r m .  1331, 
of T;STake Super ior  Court ,  upon a bill of indictment found  a t  tlw J u n e  
Term,  1031, of said court,  charging said defendants, including *nit1 
Jol in N. Brewer, he  being an  officer, to wit, president of the Ci t i ze~ls  
B a n k  of W a k e  Forest,  N. C., with receiving, o r  p e r m i t t i r g  to  be received, 
deposits i n  said bank a t  said t ime k n o ~ v i n g  the said bank t o  be i u ~ o l v e n t  
i n  violation of section 224(g) ,  S. C .  Code, 1927 ( X c h e ) .  A t  the con- 
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cluliioi~ of the State's evidcwce rilotlon for  judgment a, of nonsuit :is to 
the defendant%, T. M. Arrington and  R. 31. Squires, n a s  al loned by tlic 
court below. There  v a s  a T rrclirt of not guilty by the  j u r y  a s  to tlt~fenti- 
ant ,  S. TIT. B r c n e r .  Upon the  foregoing charge the defendant, Jolni  11. 
Ilrewer, n a s  placed upon his  t r i a l  autl pleaded not guilty. 'J'lic jur \  
re turned a verdict of guilty. 

Tlie court below rendered j u d g n i e ~ ~ t  011 the  ~ e r d i c t  : "And IIOTV, tliv 
clefcridant, J. 11. B r e v  er,  being a t  t h e  bar  of t h e  court  in hi. on I I  

person, and  tlie judgment of tlie court being prayed by J .  C'. Littlt., 
Esq.. solicitor f o r  tlie S t a t c :  i t  is ordered, consicleretl and  adjutlgetl 
tha t  t h e  defcntlal~t,  the  wit1 J .  11. B r e n e r ,   ion liere, be imprisol~rcl 
111 tlie S tn te  prisoii a t  Raleigh, S. C., f o r  a n  indeterminate  sentcnce of 
not less tlian one year  nor more tlian three years, a5 provided by sect io~i  -- 
i i 38 of the  Consolidated S ta tu tes  of Sort11 Carolina." T h e  defent lal~t  
lilatle numerous eaceptions and aqsignments of e r ror  ant1 appealetl to t11v 
S u p r e ~ n r ~  Court .  

( ' I . \ K I ~ \ ~ A .  J. T h e  defel~t lant  n-as ilidictecl under  soctio~i 224(g)  S. C. 
('ode. 1931 (Micliie),  ~ v h i c h  is a s  follows: "Any person, being m1 officer 
or t,111ployee of n bank, nl io  rcceireq or  being a n  officer thereof, permit- 
,ill employee to  r e c e i ~ e  money, cliecks, draf ts ,  o r  other property as :I 

t1tll)osit t h r r c i ~ l  n h c n  he ha. k~lowlctlge tha t  iuch bank is in sol^ c ~ ~ t ,  uha l l  
I)(. gui l ty  of a felony, anel u p o ~ ~  conr iction t l~creof  sliall be filled not 
nlore tlian five thousand dullarq or imprisoned i n  the  S ta te  prison not 
 lore than  f i ~ e  ycars. or both. I'rouide(7, tha t  i l l  a n y  i~itlictnlerit 11ere- 
1111(1cr i ~ i s o l r e ~ i c y  %hall ]lot bc clrimed to include iiisolreucy as  cl(4netl 
1111tlcr wbscrtioii  ((1) i n  the definition of in . ;ol~ency under  section t n o  
I ~ u l ~ t l r r d  and  sixtecn ( a ) .  (1921 chap.  4. see. 85;  1927 chap. 47, sec. 17.)" 

('. S., d l G i a ) ,  ill l ~ r t :  "The ter111 'insolvency' iux tus :  ( a )  n h c n  a 
h ~ i k  r a ~ ~ ~ ~ o t  nlcct it.: deposit l iabilitirs as  tlicy become due i n  the regular 
cGourv of b u s i n c v ;  ( b )  nl icn tlie actual  cash market  r a l u e  of its asset, 
i. ill-ufficient t o  pay  i ts  liabilities to  depositors a ~ i d  other creditors; 
( c )  ~ 1 1 e n  i ts  resen  e shall fa l l  under  the amount  required h- this  act. 
:mtl i t  shall fa i l  to  make good quch reserve u i t l l iu  th i r ty  days aftel 
beiug required t o  do so by the  commissioner of banks;  ( d )  nlieliever 
the u n i l i d e t l  profits ant! surplus s l ~ a l l  be inatlcquate to  cover losses of 
the bank, wliereby a n  impairment  of the  capital stork is  created." 
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R. S. Gochenour, a witness for the State, who, after proper inquiry, 
was adjudged an  espert by the court, testified, in pa r t :  After relating 
his experience as a public accountant; that  he was a member of tlic 
firm, or employed by the firm of A. 11. Pullen and Company, certificrl 
public accountants, and that  he was emploged by the Banking Depart- 
meilt of the State Corporation Commission to examine ihe books of the 
bank with the idea of deterniining its assets and liabilities, and that  he 
did investigate the value of the papers and other prope:.ty of the bald<, 
whereup011 the following questioris were asked h im:  "Q. Did you ill- 
vestigate the value of the papers and other property O F  the bank 1 A. 
Yes, sir. Q. Please state to his Honor and the jury to what extent 
and how you investigated the value of the assets, the notes and other 
property of the bank. A. Well, I got the directors together, all of tlie 
board of directors-Q. Right there; that  includes the  defendants he re?  
A. Yes, sir. Q. ,111 of them? -1. -111 of tliem were there. I got the 
opinion of them i~~d iv idua l ly  alitl collec)tivel\- on the ralue of tlw various 
assets, and after that  I h i d  the cashier of the other hank in Wake 
Forest go over the nssets and give nle his opinioil on them and also 
one other outside disiilterested party, taking each aswt individually. 
Q. Please state wlietller or not you consultc~d each one of these defend- 
auts, to it, T. E. Hobbitt, J. hI. Brewer, S. W. Brewer, T. 31. Arring- 
ton, a i d  R. M. Squires. -1. I am absolutely certain about all of tlieln, 
except Dr .  Squires. I think lie was there too, but I am not absolutc.ly 
certaili about him. ( 2 .  X r .  Gochenour, from your examillation of the 
bank's books, its assets and liabilities, including all property of the 
bank and all liabilities of the bank, please state whcther or not you 
formed an opinion a t  that  time as to wlietlier the baillr was solvent or 
insolvent. A. I s  it proper for me to ask for a definition of the word 

- - 

'insolvency,' so there will be no nlisunderstanding as to what is mealit? 
Q. Keeping in mind the same question that  I asked you, and keeping 
in mirid that  the law of North Carolina is that  a bank is considered 
insolvent when the actual cash market value of its assets is insufficiei~t 
to pay the liabilities to the depositors arid otlicr creditors, assumiilg 
that to be the correct legal definition of the term 'insolvent,' please 
answer the question I asked you. (To  all the foregoiiig questions ant1 
answers, defendants in apt  time objected; objection overruled; defeud- 
ants excepted.) Q. Go ahead and state whether you had formed an 
opinion at that  t ime?  A. Yes, sir. Q. From your ex~,minatioii of the 
assets and liabilities, from your examinatioii of this bank's books, and 
from information you obtained from these very defendants on trial here, 
please state whether or not, in your opinion, on 26 March, 1929, and 
also oh 25 Xarcli, 1920, the Citizens Bank of Wake Forest was solvent 
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or iiisolvei~t. (Objection by all dcfentlauts; objectioii owrruled;  tlefend- 
ants excepted and assigned error.) A. Yes, sir, it was insolvent. I am 
basing that  opinion upon examir~ation of n h a t  constituted the assets, 
plus the information gained from these various defendants." The n i t -  
i i c q  Gocheriour, further testified "that the estimate at that  meeting 
was made on each asset separately and all were asked to state fully 
their opinion in regard to it, and they either concurred openly or did 
not make any objection to the values as discussed openly a t  the meeting." 

The  witness went into detail as to the value of the assets and liabilitirs 
of the bank and testified that the bank was illsolvent $102,273.19, the 
total liability of the bank was $185,198.98 and face value of assets was 
$185,404.65, leaving a net face value of $205.67. The total arliount of 
deposits was $134,988.21. "A certificate of deposit issued to W. R. 
Powell, Corninissioner of the Sinking Fund of the town of Wake Forest 
was $8,627.24 and accrued interest on that certificate of $138.03. There 
\ \ a s  n dcposit of J. Milton Maiigurn, treasurer of Wake County for 
$36,000 and accrued interest on that  deposit of $463.89." The witness 
further testified that  the defendant, J. 31. Bre~ver,  at the time the bank 
failed was according to the bank's books indebted to the bank, by both 
direct and indirect liability in the sum of $18,417.63, to which testimony 
the defendant objected and excepted and assigned error. The  ~vitnesr 
further testified that  according to the bank's books the clefendant had 
011 deposit to his personal account the sum of 23 cents. The witness 
11 as permitted to test if^ that  the firm of TT. C. Brewer and Compai~>- 
(J. 11. Brewer being a partner) ,  had an overdraft in the bank amount- 
iiig to $3,167.63. That  cash in the bank when i t  closed, according to 
~vitness' audit, n a s  $781.90. The witness further testified that  as a 
part of the assets carried on the books of the bank v a s  equity in real 
estate a t  $64,076.60. "That all these items of real estate were recei~etl 
by the bank as result of foreclosure proceedings prior to 1 Deceniber, 
1924; that  these items of real estate had been carried on the books 
of the bank at the aniount paid for them at foreclosure proceedings, to 
n i t ,  $64,076.60, from 1 December, 1934, until the day thr  bank closed: 
tliat there were first mortgages of $44,388.64 ahead of the anlount at 
nhich the bank bought the land in at foreclosure." The witness further 
tcstifietl tliat the condition clisclosed by the inrestigation of the books 
.liowed that  the trouble of the bank was depreciation of land values and 
in~olvency of makers of notes and that  the witness did not find a false 
entry in the bank and did not find a concealrnellt or anything of that 
kind and that the books were clear and that anyone could have examined 
the books covering five or ten years and arrived a t  its condition, and 
there was no suggestion of any substitution of books and apparently those 
were the same books that they had had all the time. 
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C. I. Taylor testified, in part, that  most of the assets of the bank 
had been deposited with certain creditors for their protection; that  
one bank in  Raleigh liad $52,000 as security and that  J .  31. Mangum, 
county treasurer, had $31,816 as security: that  certain msets had beell 
pledged for the payment of certain particular claims ag:iinst the baiik; 
and that  the real estate which the baiik had owned had lleen pledged by 
first mortgage to secure loan upon it. 

We do not think that  the foregoing exceptions and assignments of 
error made by defendant, as abol-e set forth, to the testimony of the 
State's witness Gochenour, can be sustained. T h e  con~?etency of this 
kind of evidence is n o r  well settled in this jurisdiction. 

In S.  1;. H i g h f o t r ~ r ,  187 S. C.,  at 11. 304, speaking to tlie subject: 
"The business of examining banks undoubtedly falls n i t  hin the classifi- 
cation of trades and pursuits, requiring special skill or knowledge, 
and hence one rersed in its intricacies, we apprehend, should be per- 
mitted to speak as an  expert." At  1). 307: "Applying fhese principles 
to the instant case, we think the better practice would have been for 
Latliam and Coursey to have stated tlie facts or to have detailed the data 
before drawing their conclusions or gir ing their opinions in evidence, but 
we shall not hold it for legal or reversible error that  s ~ ~ c l i  was not re- 
quired as a condition precedent to the admission of their opinions in 
eridence before tlie jury. S.  z'. E'elter, 25 Iowa, 73 S. v. Poote, 58 S .  C. ,  
218. Speaking to a similar qu~s t ion ,  i11 C'ommission z. Johnson, 188 
Nass., p. 355, Bradley,  J., said:  'By this  form of examination no in- 
justice is  done, for whatever reasons, even to the smallest details, that  
an  expert may have for his opinion can be brought out fully by cross- 
examination.' " 

Gochenour testified: "I got the directors together, all the board," 
including defendant J. M. Brewer, except Dr .  Squir2s. '(I got the 
opinion of then1 individually and collectively on the value of the various 
assets. . . . Yes, sir, i t  was insolvent. I am basirg that  opinion 
upon my examination of what constituted the assets, plus the informa- 
tion gained from these various defendants." 

The defendant contended that  the State's witness, Gochenour's, testi- 
111011y that the bank was insol~ent ,  and liis opinion o: the aggregate 
ralue of its assets, was clearly incompetent and inadmiss~ble. W e  cannot 
so hold. The  record discloses in  regard to the witnesz for the State, 
Gochenour, "who a f ter  proper inquiry,  w a s  adjudged a n  expert b y  the  
court." ('Whether or not a witness is an  expert is a question for the 
court below to decide, and if there is any eridence that  a witness is  
a n  expert, the decision of the court below d l  not be I-eviewed on ap- 
peal." Shaw v. Handle Co., 188 N. C., at p. 232. "Whether a witness 
is coinpetcnt to testify as an  expert is a question pr in~ar i ly  addressed 
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to tlie sound discretion of the court, and his discretion is  ordinarily 
conclusive. 8. v. IViZcox, 132 X. C., 1120; Vammond v. Schi.f, 100 
K. C., 161." Lilcs v.  Pickett Xills, 197 N .  C., a t  p. 773. 

The record discloses that  Gochenour, "after relating his experience 
as a public accountailt." N. C. Code, supra, sec. 7024(a), defines "Prac- 
tice of Public Accounting" as follows: "A person engaged in  the practice 
of public accountiiig, within the nleaiiiiig and intent of this chapter, who 
offers his or  her services to the public as  one who is qualified to render 
professional serrice in  the analysis, verification and audit of financial 
records and the interpretation of such service through statements and 
reports." Section 7024(f) makes i t  unlawful for any person, firm, etc., 
to engage in  the practice of public accounting without receiving certifi- 
cate of qualification from the State Board of Accounting. 

I n  Loan Assn. v. Davis, 192 N. C., a t  p. 112, speaking to the subject: 
"Defendant's objections were properly overruled. Both witnesses were 
expert accou~itants-one a certified accountant, and the other a bank 
officer of long experience. I t  Itas conipetent for them to testify as 
to tlie effect upon the accounting of these entries. S. v. Hightower, 187 
N. C., 300." Hank v. Crowder, 194 N. C., 331; 8. v. Maslin, 195 N. C., 
a t  p. 540; S. v. Rhodes, ante, 101. 

The witness Gochenour was asked by defendant : "Q. Did you investi- 
gate i11 making the audit for comparative purposes or any other purpose, 
reports made by bank exanliners to the Corporation Commission as to 
the condition of this bank a t  various times, beginning in  1924, and 
until the bank closed 1" ( T o  this question the State objected; objection 
was sustained; defendant excepted and assigned error.) We think the 
objection and assignment of error cannot be sustained. Neither the 
Corporation Commission nor any other agency could give defendaut per- 
mission to violate the statute. The matter was res inter alios acfa alteri 
non debet. Again, the record does not disclose what the ailswer of the 
witness would have been, so this Court could determine its relevancy, 
competency or materiality. Sewhern v. Hinton, 190 N. C., 111. 

The defendant coiitencls that  the court erred in charging as to oper- 
at ing tlie bank without legal reserve. The following is what is com- 
plained o f :  "The State contends that  the officers of any bank being 
operated with its reserve, as provided by statute, short by more than 
$14,000 when the total amount required is less than $18,000, must know 
that  i t  was in bad condition; and that  that  circumstance is such as to 
put them on notice that  the bank was insolvent a t  that  time." This  was 
in  the contentions, and if defendant thought it error he should have 
objected a t  the time, otherwise the matter is  waived. S .  21. Sinodis, 
18; N. C., a t  p. 571. This might not be direct evidence of insolvency, 
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but we think it is a pertinent circumstance to go to the j l r y  as bearing 
upon the knowledge which the defendant had of such insolvency. The  
exception a i d  assignment of error cannot be sustained. 

The defendant contends that  the court erred in its definition of the 
term insolvency: ",I bank is  considered insolvent, gentlenen, w h e n  t h e  
ac fua l  cash m a r k e t  calue of i t s  assefs  is not su f i c i en t  to  pay  i t s  liabil- 
i t ies  t o  d e p o s i f o ~ s  and other  creditors.  That  is to say, if you find from 
the evidence that  the total liabilities were $185,198.98, and you find 
that the total assets, the cash market ralue, amounted to less than that, 
then the bank was not solvent. I f  you take into colisider~tion the land, 
money on hand, and notes, and find that the market valuc: was less than 
$185,198.98, then the bank was insolvent. If the land was worth as 
much as it was carried on the books for, and if the notes were worth 
as much as they were carried on the books, arid the otker assets were 
worth as much as  appeared from the books, then, according to the 
testimony, the assets totaled more than the liabilities; but if the land 
or tlie notes, or both together, had a n  actual market value so as to bring 
it below $185,198.98, then the bank mas insolvent." The part of the 
charge of the court below set forth in italics is almost the identical 
language of the statute. The  balance is a detailed explanation from the 
facts in the case. We think the exception and assignment of error 
untenable. 

C. M. Medlin, a witness for the State, testified, in p r t :  "That he 
was a resident of S e w  Light, Wake County, and a depositor in the bank 
and that  after the closing of the bank he had a conversation with the 
defendant Brewer about the solvency or insolrency of thcb bank. Q. Did 
you have a conversation with him about the solvency 01. insolvency of 
the Citizens Bank of Wake Fores t?  A. Yes, sir, about tlie bank. Q. 
When did the conversation take place? A. The 28th day of March. Q. 
The bank closed when? A. The 26th of &larch, 1929. Q. Where did 
that conversation take place? A. D o ~ v n  a t  Mr. Brewer's office. Q. Was 
it r c l a t i ~ e  to the solvency or insolvency of the bank?  -1. Relatire to 
the condition of the bank. . . . Q. Tell what y o ~ r  conversation 
ivith Blr. Brewer was? A. I welit to see Blr. Brewer on the 28th. Mr. 
Brewer was sitting in his office. I stepped in  and said 'Mr. Brewer, 
whilt were you doing to let our bank close?' H e  said he could not help 
it, he had carried it as long as he could. I said, 'If you were going to 
close, why didn't you close before the farmers sold their crops and put 
the money in? '  H i s  reply was that  the farmers had no money. I said 
'Mr. Brewer, i t  looks strange to me that  you would run  this bank on 
until tlie farmers had 110 money and then close.' H e  ,said 'We could 
have carried it a little longer, but it mould have caught I he hotels if we 
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had carried i t  on to the end of the moi~tli.' The  court : catch the hotels I 
Witness: Yes, sir, catch the hotels. Q. Go ahead. A. I said 'How long 
has this hank been in  this bad condition?' H e  said, 'Oh, tliis bank 
has been busted for t n o  years or more. I bought too much land. I 
bought four hundred bales of cotton and stored it.' " The witness further 
testified, on cross-examination, that Mr. Brewer told him that  he had 
ileler bought 400 bales of cotton with the bank's money. 

At the request of defendant, the court below gave thc following 
charge: "The statute requires tliat the defendant had actual, not in- 
ferential, knowledge of tlle insolvenry of the bank a t  the time the de- 
posits nere  received. The court charges you that  you cannot convict 
this defendant upon any assunlption that he should have known that  the 
bank 11 as insolvent. I t  is the duty of the jury f o  find f r o m  the  evidence, 
beyond a reasonable doub t ,  f l m f  t h e  de fendan t  had  actual  knowledge of 
t h e  insolvency of the  bank as  insolvency is defined t o  you by t h e  court. 
The question of insolrency is one that must be determined by the jury, 
and the court charges you that the opinion of bank auditors, and ex- 
aminers is not conclusire on this point, but the jury shall give this 
testiniony such weight and credence in the light of all the evidence as it 
thinks proper. T h e  evidence m u s t  be suf ic ient  t o  proue beyond a recuon- 
able d o u b f  t h a t  t h e  bank ~ c a s  znsolvent and t h a t  this fact zcas actual ly  
l m z c , ~  to  the  defendant.'' (Italics ours.) 

The  court below charged tlie jury that tlle defendant had requested 
the instruction "it is just as much the law as if the court had g i ~ e n  
them to you on its own initiative." 

T h e  court below gave the contentions of the State and defendant 
fairly and accurately. The  court charged: "As to the defendant, J. M. 
Brewer, if you find beyond a reasonable doubt tliat the bank was in- 
so11 ent ;  that lie, as an officer of the bank, had knonledge of its illsolrent 
coildition; that, after sucli knonledge, 11e permitted Bobbitt or ally 
other officer or employee to receive deposits, knowiiig of i ts  insolvency, 
your duty is to  return a verdict of guilty. I f  the evidence does not so 
s a t i ~ f y  you, beyond a reasonable doubt, you will return a verdict of not 
guilty. . . . Kon-, the State lms offered certain evidence for you to 
consider, and from that  testimony you will determine the guilt or inno- 
cence of the defendant i n  this case. I11 that connection, the court wishes 
to caution you that, while only the State offered evidence, you have 
no right to consider that fact adversely to the defendant, and i t  is i n  no 
wise to  be considered by the jury adversely to the defendant. H i s  
failure to offer evidence is not an admission of guilt nor is it  a circum- 
stance tending t o  show that  he is guilty, nor is it a circumstance to be 
considered by the jury ad~er se ly  to the defendant. On  the other hand, 
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when you come to consider t h e  testimony of the S t a t e  you do have the  
r igh t  t o  t a k e  into consideration t h a t  t h e  evidence offercd by the  S t a t e  
was uncontradicted. . . . T h e  court  would say fur ther ,  gentlemen, 
tha t  you have no r ight  to  convict th i s  defendant on accouiit of sympathy  
f o r  the  depositors who lost money i n  t h e  b a n k ;  nei ther  have you a r igh t  
to  acquit h i m  because of sympathy  f o r  h im or  those dependent upon  
him. I t  is  your  d u t y  to find a verdict according to the facts  i n  th i s  
case and  the  interpretat ion of l aw a s  la id down to you by t h e  court." 

T h e  court below defined "permit," "market value," mentioned i n  the  
statute, t o  which no exception was taken by defendant. W e  th ink  the  
court charged t h e  j u r y  on e r c r y  phase of t h e  evidence and  the  lam 
applicable thereto. 

I t  m a y  be noted t h a t  the testimony of Medlin, a witness f o r  t h e  State ,  
was uncontradicted. I11 the  conversation he had  with the  defendant, is  
the  following: "I said, ' H o w  long has this  bank been i n  th i s  bad con- 
dition?' I l e  said ' O h ,  th i s  bank hns been busted for two years or more. 
I bought foo m u c h  land. I bought four hundred bales of co t fon  and 
stored it.' " Defendant  did not deny having made  this siateinent.  

T h i s  Court ,  under  Article IV,  section 8 of t h e  Constitution of N o r t h  
Carolina, has  the "Jurisdiction to  review upon  appeal,  m y  decision of 
t h e  courts below upon  a n y  mat te r  of l aw or  legal infererce." T h e  ques- 
tion was one of fact  f o r  the  j u r y  to  determine. W e  find in l aw no e r ror  
i n  the t r i a l  by the  able judge i n  the  court below. 

S o  error .  

J. B. JACKSON v. DAIRYMEN'S CREARIERY AND ISDEPENDENCE 
ISDERlNITY COMPANY. 

(Filed 27 January, 1932.) 

1. Master and  Servant F b E r i d c n c e  held t o  sustain finding that claimant 
received injury i n  accident i n  course of his employment. 

Evidence introduced before the Industrial Commission that the appli- 
cant for compensation under the provisions of the Workinen's Compensa- 
tion Act was employed to deliver milk and to solicit custon~ers during a 
price war, or competition, and whose duty i t  was to return the delirery 
truck a t  times after regular hours owing to the effol-t to retain the 
employer's customers, and that  the employee on the occzsion in question 
was working after the usual time of returning the truck and incidentally 
ate his supper, played pool for a short time, and whik engaged in his 
duty of returning the truck to the employer's premises met with the acci- 
dent in question, is Held, suEcient to sustain the finding of the full Com- 
mission that the accident occurred during the course 01' the applicant's 
employment and arose out of it ,  and the judgment of thrb Superior Court 
sustaining the award will be sustained on appeal. 
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2. Same-Mere possession of nhiskey by employee at time of accident will 
not bar recovery of compensation. 

The mere fact that an applicant for compensation under the provisions 
of the Workmen's Compensation Act had in his possession whiskey con- 
trary to our statutes, 3 C. s., 3411(b) does not alone prerent the recovery 
of compensation, it appearing that the whiskey had remained untouched 
and that such possession had no connection with the accident or in m1y 
manner was a contributing cause. 

APPEAL by defendants from X a c R a e ,  Special Judge,  a t  Regular 
August-September Mixed Term, 1931, of BL-XC~AIBE. Alffirmed. 

Tlir opinion for the full Sort11 Carolina Illdustrial Commissiori in the 
above entitled action, by Matt  H. Allen, chairman, filed 1 1  July,  1931, 
is as follows : 

"This was an appeal to thc full Cominission from ail award of Com- 
missiorier Dorsett deriving compe~isation. The  claimant was employed 
by the Dairymen's Creamery wliirli was located just outside of the city 
of Aslieville on IZoutp No. 4. His  duties consisted of dclirering milk 
to cafes, storcs and hospitals in the city of Ashe~i l le ,  and ordinarily 
his day's vo rk  ended about seven o'clock p.m., but he was required 
to dcli\er milk outside of rc,gular hours if called upon to do so, and 
a t  the time of this accident there was evidence that tliere n a s  a price 
war on in d s h e ~ i l l e  among those engaged in selling dairy products and 
that it I\-as the duty of this claimant to solicit bubiness and  to engage 
arid encourage tlle patronage of all regular customers. The claimant 
l i ~  cd on the premises of the employer 'and it apprars from tlie eritlence 
that it was his duty after the day's work to return the truck to the 
premises of the employer. 

On 13 September, 1930, the claimant, after niaking tlie regular rounds 
and n ~ n k i ~ ~ g  certain special tlelirerics, parked the truck tlown town and 
attended to business of his o v n  axid engaged in certain amusements such 
as  playing pool and that sometime betwren I 1  o'clock and midnight, 
while driving tlle truck from tlie city of A\sl~erille to tlie prenlises of the 
employer for tlie purpose of returning the truck to its proprr place the 
plaintiff met with an accident resulting in a compound fracture of the 
right leg with extensire bone injuries and injury to the muscles of the 
leg, with paralysis of one group of muscles in the front of his leg, and 
with a siniple fracture of the left leg. 

Upon this evidence Commissioner Dorsett found as a fact that there 
was a dirersion on the part  of tlie plaintiff from tlic scope of his regular 
employment and that although the accident occurred nliile lie was in 
the act of returning the truck to his employer's premises as he was 
required to do, nevertheless the accident did riot arise out of and ill the 
course of his employment. 
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Tlie fu l l  Coniniissioii cannot reach this  coiiclusiori f r o r i  tlie evidence. 
111 the case of Brown 2'. Hildebran,  Docket Z i O ,  filed i May,  1930, a i d  
reported ill t h e  J la rc l i  Advance Sheet,  th i s  Coniniission adopted the  
rule  tha t  if a master  ~ o u l d  have to respoiid i n  damages to  a th i rd  p a r t y  
f o r  ail i i i jury inflicted by his  servant,  then the  servant  under  tlie Work-  
nirn's Conipi isat ioi i  Act is entitlod to recover, and  if Jve app ly  th i s  ru le  
to the  instant  case, th i s  claiinaiit is entitled to compensation. 

I f  tliis c laimant  h a d  met with a n  accident dur ing  the period of t ime 
bctnceii his  last dcl i rery of milk and  collectioii of account a i d  the  
tiilie tha t  lie boarded tlic t ruck  to re tu rn  to the da i ry  and  while engaged 
ill niatters tlint had  iio co~iiiectioii with t h e  master's bus iiess we would 
liavc before us  the question as  to vhet l icr  or iiot sucli deviation had 
tlie effect of suspciiding tlie relatioilship of master  and  scrrarit ,  but this  
is not the case, becauacx tlic claiinaiit ~ i i e t  \$it11 his  awideiit  011 t h e  
re tu rn  t r i p  to tlie da i ry  and  a f te r  h c  had  completed liis pei.soiia1 business, 
;111d tlie ~ i i a s t r ~ . ' s  busiliess n a s  r e s u n ~ e d  a t  tlie t ime  lie bozrded tlie t ruck  
for  tlie purpose of re tu r~ i i i ig  it  to i ts  proper  place, a i d  tliis being t r u e  
the  fu l l  C o ~ ~ i m i s s i o ~ i  lioltls tliat t h e  adnlittctl deriatioii  of f r o m  one to 
t n o  l i o u i ~  docs iiot bar  a recovery. See Joncs  v. I l ' e i g a ~ ~ d  134 Appellate 
Division, S e w  T o r k ,  644;  I'eppers I $ .  Viggi l i s  D r u g  S t o w ,  Iiic., N. C. 
I i id .  C'oni., JTol. 1, 1). 164;  Bryan  L..  Bunls, ZOS ,Ippc'llate Division, 
S ~ ~ p r c w i c  Court.  S c v  York,  page 3%); I < o l ~ l w a ~ ~  P .  IIylx)zrl ,  34 S. I)., 
710;  ; O  .I. Id. R., 1-13:: l? i lc~g  P. S t a ~ l t l u i d  O i l  Co.,  231 I<. Y., 301. 

rl'lic ful l  C01iiiiiissioi1 C O I I C ~ L I ~ I C S  tha t  c w i i  if this c1ainl:int tcinporarily 
:~bai~tloiled liis niastei's busirices n h c ~ l  r i s i t i ~ i g  tlie barber sliop aiitl pool 
rooiii :111d other  places on h i s  persolla1 busiiiess ant1 f t  r h i s  persoiial 
a ~ n u s ~ i i ~ c ~ i t ,  lie iwuiiicd it oil s t a r t i ~ ~ g  to returii  the  t ruck  of the ninstr~r 
to i t s  proper  place. 

Epon e011-itltw~tion of :ill the  cvidclice i n  t1ii.j case t ie Cornn~issioil 
directs tliat the fiildii~g of Coiimiissioi~er I lor iet t  tliat the accident did 
i ~ o t  arise out of nntl i n  the course of the  en~ployinciit  b(. and  the  same 
is 11(wby ~ a c a t e d  and  sct aside, :~i id  tlint the‘ folloniiig fii~diilgs of fact  
be s u b s t i t ~ ~ t c t l  tlierefor, to wit : (1) Tliat  tlie cl:liiiiaiit, J. B. jack so^^, 
a t  tlic t i i l ~ c  of liis allcgctl injury,  v a s  ill the employ of tlic dcfciitlaut, 
1 ) w i r p i w ' s  Cwniiir~rp. ( 2 )  Tl iat  011 1 3  Septeinber. 1030, lie sustaiiietl 
; i l l  :~ccitlciit a11t1 i l l jury nliirli   rose out of niitl ill tlic course of liis 
cwiployriici~t. ( 3 )  Tliat  a t  tlie t ime of the  accidciit ant1 i l l jury his  a l  cr- 
nge weekly wages aniouiited to $17.50 per week. ( 4 )  Tli,xt the  c.lainialit 
has  brcii totally iiicapacitatcd froiii the performance of o r t l i~ la ry  labor 
siiicc 13 September, 1030. ( 3 )  T h a t  the  extent of his  pcrninneiit dis- 
ability caiinot be determined a t  tliis t ime. 

I t  is t l ic~eupoii  ordered tlint a n  a~rnrc l  issue providing for  the payiiic~it 
of compc~isat ion to the claimant  nt the  ra te  of $10.50 p e .  week t o  begin 
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as of 13 September, 1930, and to continue until further order of this 
Commission and tliat tlie defendants pay all hospital and medical bills. 
I t  is  further ordered that  this case be set for further liearing a t  such 
time as  the injuries of the claimant may reach a permanent status.'' 

The  defendants appealed from this opinion to tlie Superior Court. 
The  following judgment was rendered: "This cause coming on to be 
heard and being heard before tlie undersiglied judge of the Superior 
Court duly con~missioned to hold the rcgular A\ugust-Septemher Nixed 
Term for Uulicor~~be County wllile said court nns  s i t t i i~g  in regular 
session, up011 tlie defei~tlants' appeal from the Xorth P:iroliiia Industrial 
C'ornmission, and after liearil~g arguulent of cou~isel for both plaintiff 
and defendants, and the court being of the opinion that  the findings of 
fact, conclusions of law and award of thc Industrial Comniission should 
be affirmed, it is, ordered, a t l judgd autl cor~sidered that t h r  filldings of 
fact, conc l~s io~ i s  of law and a~vartl l~ert'tofore made in this matter by 
the Illdustrial Cornmission be and tlie same hereby are in all respects 
affirmtd, and the case is hereby reniandeil to the Industrial Comnlission 
for further proceedings a c c o r d i ~ ~ g  to law." 

The  exceptions and assignnlents of error made by defendants, are 
as follou s : "Tlie C'omniission errtd in fiiidiug as a fact tliat on 13 
September, 1930, the claiinar~t sustaiiietl ail accident ;ind injury wliicli 
arose out of and ill the course of his employmclit, am1 respectfully 
submit that said finding of fact sliould hare  read as fo l low:  'That  on 
13 Septeiiiber, 1030, the claimant sustained an  ac~aident atld illjury nliic.11 
did not arise out of or in tlie course of his ei i iplopt~ii t . '  The Coni- 
nlissioli erred i11 not firldii~g as a fact that the claimant, J. B. Jackson, 
sustained a11 accidcnt and injury occasioned by tlie illtoxication of 
the said clainiant. The Coriilriissioli errcd ill awarding rlnimant com- 
pclisatiou for the illjuries rcwiretl oil 13 Scptembcr, 1930." Tlie es- 
ceptiolis a d  assignnierits of t w o r  ailtl necessary facts nil1 be ~onsidere~1 
ill the opiniol~. 

CLARRSOK, J. Tlie questions inrolrecl: ( I )  nit1 the accident in this 
action arise out of and in tlie c2ourw of the  plaintiff's er~~ployrncrit? W e  
thilik so. ( 2 )  I s  tlicre ally e ~ i d e l ~ c e  from nliicli the Comniis~ion could 
fintl that tlie i n ju r j  n a s  occasioned by t l ~ e  intoximtioli of the p l a i ~ ~ t i f f ?  
JTe think not. 

We tliiiik there v a s  sufficicwt competcnt cridmce to su, tai l~ tlie fintl- 
ings of fact "tliat on 13  September, 1930, llc (plaiiitiff) wstninccl ail 
accitlel~t and injury nhicli a r o v  out of and in tlie course of his einploy- 
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melit." Public Laws 1929, chap. 120, known as the "S. C. Workmen's 
Co~npeiisation Act," see. 2 ( f ) .  "The findings of fact by the Industr ial  
Com~ilission in  a 11cwriiig before them is conclusive upoil appeal when 
tlicrc is sufficient competelit evidence to sustain the award." l l T i l l i a ~ ) ~ t ~  zs. 
l ' h o m p s o n ,  200 S. C., at p. 463. 

The evidence was to the effect tha t  plaintiff was in  the enlploy of 
tlie defentlant, Dairymen's Creamery, that  had its place of busiiless just 
outside of ,Isheville. Plaintiff e w r y  night, usually about seven o'clock, 
lcft his truck in the back yard of the creamery, where lie lived about 
50 fret from the crcainery. There was a ('milk war" 011 ill AIshe\-ille, 
price cutting, etc., customers were cliailging due to lower prices. 

Plaintiff testified, ill part  : "I was eniploged by tlie Dair-rm~en's Cream- 
ery. I was delivering milk to cafes and stores and liospitals and liad 
cliarge of wliat is kno~vi1 as a 'inilk route.' I was supposed to get up and 
g1.t to town by s i s  or six-thirty. I generally loaded up about fire-thirty. 
That  is wliat I did oil the 13th. . . . I \vmt back the third time and 
got some more milk. I don't know about what time it was I lcft the 
plant tlie third tinlc. I liad no ~vatcli. I guess about eight o'clock. I t  
was bcrween s u ~ l t l o n ~ ~  m t l  t1ai.k w11cn I got tlie last orde 7 .  I gave it to 
the l3roadway Cafe. . . . I wcut to Rogers Cafe and ate supper aud 
then I wellt and got a ha i r  cut, shave and shoe shine in  the Square 
Barher Shop, and tlicll I went to Chaw Street ant1 fini:lied collecting 
oil ;I bill. That  was after supper. I talked to sereral of my customers 
alltl t11ri1 wcllt back to the cafe. . . . I parked itly truck in front  
uf Rogers Cafr .  I t  was tliere probably an hour or ta o, maybe two 
lrours. (2. Wliat I want to know is, during that  t n o  hours you \ \ere 
cngapctl in ~ a t i ~ l g  suppcr and getting a hair  cut aiitl attcwding to t1lc.V 
collections, tiid that  take tho cntire two llours your truck was parked?  
,I. I t  did, ant1 ta lk i ig  to those fellows aiid s ~ ~ e ~ i d i i i g  tinw with tlirm. I 
did not tnkc any time during that  time to go out on any pleasure espetii- 
tioii of my oun .  . . . I niiglit liave shot one game of pool or two 
gamcs or somctliii~g like that  the 11ig11t I was hurt .  I can't say positircly 
11o1v maiiy games 1 did shoot. 1 lllay havr goiic ill there and diot Oiie 
gainc. I thiilk it was one or maybe two garnw. Tha t  was after supper. 
. , . I was not ill there very long, just a few inillutcs. That  was 
after I liad attended to all my collcrtions ant1 stuff, after I got through. 
I n a s  tlirougli with everything. I got tlirough wit11 11iy  collection^ 
nroul~tl ten or eleven o'clock. . . . When iny peoplc employed me, 
they ciiiployed nle to get all the business I could and gave me orders 
to hold every customer I could regardless of how I cc~uld hold tliem 
uirtil milk caillc down right avay .  They said to hold ilieii~ from day 
to day until milk came back down aild not to let tlicm quit, but to tell 
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them they wmld make it right with them. . . . I didn't use my  
truck from that  timc until I started back and had the wreck. I t  was 
parked all the time from tlicn until I started back home. I t  was be- 
twceli nine and ten o'clock nhen I made my delivery to the Broadway 
Cafe. . . . I t  was between seven and eight o'clock, somewhere along 
there when I left to\vn to go back there. I went out there and got the 
milk ant1 came to town. . . . I have a five-year certified statement 
for driving without an accideiit." 

Plaintiff, when he took the truck where i t  was parked and started home 
to the plant on Craggy Road, nent  a direct route. H e  testified fur ther :  
"It was about eleven o'clock that  I was hurt .  I met a car. I t  was kind 
of foggy and the light glared in my  face and blinded me. I cut out on 
the side of the road and whenever the car passed by I was blinded and 
cut back to the left and I cut too f a r  and when I hit the edge of the 
curb the lights shone u p  and I could see I was too f a r  on the left-liand 
side. I cut back to the right and the steering wheel turned over. One 
of the cross-arms on the stecring wheel had been broken several weeks 
and ~i l ienercr  I cut it back the other n a y  the other one came out. I 
had i t  come out once before then. I t  had come out and turned over one 
time before, running slow. The wheel turned over ant1 bent like that. 
I had no control over it and it shot across the road. Whenever I hit  
the curb my  steering v-heel turned and I turned back into the road as 1 
turned it to the right. The  arm was broken off the  left side and had 
becn wrapped nit11 tape. 1 had complained of it.  When i t  was first 
taped Mr. Masoil wrapped it and said he would t ry  to get one right 
anay.  I t  was too light a steering wheel for that  heavy a truck." 

Defendants introduced George Netherton, who testified, i11 part, that 
he was bookkeeper for the defendant creamery at the time of the injury 
to plaintiff. "He is supposed to get off from work as soon as he gets 
through. H e  has no regular time. H i s  time is not limited. H c  is sup- 
posed to take care of his customers ~ g a r d l e s s  of what time i t  is. I don't 
think he would be supposed to n-ork all night. H i s  employment has no 
limit. . . . W e  had a hard time holdirig our customers a t  that  time, 
and i t  was part  of his duties to interview and hold customers." 

Defendants introduced R. H. Mason, manager of defendant's creamery 
and directly in charge of plaintiff, who testified, in pa r t :  "He came to 
work about six o'clock in the morning. He got his morning deliveries 
and norked his trade. H e  was responsible for his collections and for 
building u p  his  route and keeping it up. . . . Generally speaking, 
he was off around seTTen o'clock. There were times when he worked later 
than that. ,211 thc trucks had to be in  the yard when a man finished his 
vork. I t  is  the drivers' business to solicit new businesq, arid some busi- 
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ness was solicited a t  niglit, some i11 the day time. Some cafes were busy, 
ant1 he could do more ~vit l i  tlle~li a t  night. , , . 'There were no 
statcd liours. . . . I t  is customary for our delivtrr  men to kcep 
trucks out after n-orking liours while they are calling or our customers 
:111(1 m : i k i ~ ~ g  c011ecti011~. I t  has happened that our drivrrs brought our 
trucks in sometimes at very late liours for that reason. S o  special per- 
mission was giren Jacks011 to keep the truck out a t  night if he  was 
calling on trade in the interest of our business, but it was taken for 
granted. Tliat practice had our s a n c t i o ~ ~ .  Ordinarily the trucks werr 
i n  around seven o'clock. *It that time. however, there r a s  quite a bit of 
price cutting wit11 regard to the sale of milk, and custonicw were chang- 
ing due to the lowcr prices and there was a hard drive nmintai~ied a t  
that time in order to keep tlic customers we had and gain some more. 
The  steeri~ig wheel hati been broken. ,I portion of it v a s  broken and 
had been taped up." 

From P a w i s h  r .  Jvrnour & C'o., 200 S. C., at 11. 660, we again quote 
Pollock on Torts, 6th cd., a t  13. 54, as f o l l o v ~ :  "Whctl1e1. the servant is 
really bent on his master's affairs or not is a question of fact, but a 
quesrio~i which may be troublesome. Distinctions are suggested by some 
of the reported cases n-llicll are alniost too fine to be acceptable. Thc  
principle, ho~rercr ,  is ilitclligible and rational. Not ercry tleriation of 
tlie servant from the strict execution of duty, nor eveiy tlisregard of 
particular instructions, nil1 be such an interruptiou of the course of 
employment as to determine or suspend tlic master's responsibility. Bu t  
where there is not merely deriation, but a total tlepa.ture from the 
course of tlie master's business, so that the servant may be said to be 
'on a frolic of his own,' the master is no longer ansverablc for the 
servant's conduct." 

The plaintiff had parked his truck in front of R o g m  Cafe, some 
one or two hours before the injury. H e  had been on cuty  from 5 :30 
o'clock until after his regular hours, to hold his employers8' business. H i s  
was not "eye service" during the milk zclar. "Servants, obey in all tliings 
your masters according to the flesh; not with (>ye service, as  men-pleasers; 
but in singleness of heart, fearing God." Colossians 3 2 2 .  After being on 
duty some fifteen hours, he parked his truck in front of the cafe, no 
doubt hungry from his arduous duties, and went into the cafe and ate 
supper;  then he  got a hair cut, share and shoe shine, vollected a bill, 
talked to  sereral customers, played a game of pool-all these took an  
hour or two-and then got in the truck and started home. Plaintiff is 
not a machine, in daily tasks human needs must be -onsidered and 
recognized. H e  was not injured during the hour or tm3 in which the 
truck was parked, but when in the truck going to his  home and where 
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the truck was kept. MTe callnot hold, under the facts and circumstances 
of this case, that  during the interim, for tlie purposes ahole mcntioncd, 
therc xvas such a total tl(>parture fro111 the c o u r ~  of the inaster's husiilcv 
that  would bar recovery. l'arrlul, 11. Al-nzour, ~1~111'0, at 1). 65.2; Bcllarily 
u. Xfg. Co., 200 N. C., 678. 

I n  Willis' TS'orkmenls Compensation (27th ed.), at p. 29, we f i l d :  
"In giving judgment in B c u s o n  z.. Lantashire  a?ld Y o d , s h i r ~  Ra i l  ( ' 0 .  

(1904), 1 K. B., 24% 6 GIr. C. C., 20, X a f h e w ,  L. J., said (a t  p. 231) : 
'I do not think that  the protection given by tllc act can be confined to 
the time during nllich a vorkman is actually engag~t l  in manual labor, 
and that he uould not he protected during the iiitervals of leisure 
w1:ich may occur in the course of his daily employment. Ai ~vorkniam 
is  not a rnacliine, and must be treated as likely to act as worlrnlcn 
ortlirlarily would dnring such interrals;  ailtl, as regnrtls :1ny rea~otinl~le 
use nhich,  while on the employer's prerniscs, lie may make of rr~ornents 
when he  is not actually working, I must not 1x2 supposd  to qng that  
lip would be thereby depriretl of tlic protection of tllt. act.' . . . 
TVherc his actual work is fiiiislietl hut the vorkman is nnit ing for his 
1)" ((, layor 7.. Lc!j1ar?d (1920), 13  n. IfT. C. C., 113). So, ~~11~311 a 
clraymail's crnl)loyrncnt kept him nhout thc streets n itliout any rcgnlar 
intervals for meals, it  was llcld to be incidental to his rmploynicnt that 
lic slioultl Icaw his drag (luring the course of the day for tlic purpoqc of 
obtaining reasonnhle refreshment. ( J l a r f i n  v. Locibond (1914), 2 I<. B., 
227; f B. W. C. C., 2.23). . . . (At p. 7 7 )  : I f  during iilcal-times or 
otlier iiitc~rrals. thc vorkrnan remains on the employer's prciiiiscs ulitler 
such c i rcumsta~~ces  that he continues in  tlie course of his enll)lopt.iit ,  
. . . thc. risks of so doing, for esample, locality risks, . . . or 
risks a r i ~ i n g  from rcasouahle acts . . . are risks incidental to his 
employment." 

r 7 I h e  cases cited in the opinion of thc Industrial Commissiorl are in 
accordance with the position here taken. Kohlman  I $ .  N y l a n d ,  34 N. I)., 
710, 210 X. T., 643, is  annotated in  50 -\. I,. R., 1437. 

to the secont1 exception and nssignmcnt of error. t l ~ r r e  ii: no evi- 
tlerice on the record to sustain the coiitention tliat plaintiff n-:ri: in- 
toxicated ~vlien he \ \as injure(1. Therc is erideilce that  lie bought a 
bottle of liquor on his way homc~. but hc  did not drink any of it and 
i t  was broken when the acc4dcnt occurred. H e  is guilty of buying al~tl  
possessing liquor, contrary to the statute ( 3  C. S., scc. 3 4 l l ( b ) ,  but 
we cannot see h o ~ v  tliat ~iwuld deprive plaintiff of a recoTcr7 in this 
action for his serious iujuries. H i s  injuries colisistcd of two broke11 legs, 
a stah ~vountl ill tlic hnck ant1 minor bruises, also cuts over the body. 
The jutlgnient below is 

Affirmed. 
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STATE v. JOHN D. LANCASTER. 

(Filed 27 January, 1932.) 

1. Criminal Law G i-Expert may testify t o  shortage i n  sheriff's accounts 
where h e  has  examined records properly identified. 

On the trial of a sheriff' for embezzlement it is competent for a witness 
who has been qualified and found by the court to be an expert in such 
matters, to testify from his esamination of the books and records 
identified as  the public records of the sheriff's office, and likewise those 
in  the ofice of the county auditor, that  there was a shortage in the 
sheriff's accounts and as  to the amount appearing to have been collected 
and not reported or accounted for by the sheriff, i t  being a matter of 
cross-examination of the defendant as  to explanation of specific items 
appearing in the books and accounts from the books introduced in 
evidence. 

2. Embezzlement B c-Testimony of statement of defendlant concerning 
shortage held competent i n  prosecution for  embezzlement. 

Upon the trial of the sherig of a county for embezzlement of the 
county's funds it  is competent for witnesses to testify that the 'sheriff, 
when the amount of the alleged shortage was revealed to him, stated 
that it  was more than he had thought, and that, upon time to make good 
being given him from time to time, he had repeatedly given his promise 
to make a full accounting. 

3. 1Vitnesses B +Court i n  i t s  discretion may allow State  to call wit- 
nesses subpamaed by defendant. 

I t  is a matter within the discretion of the trial court in a criminal 
prosecution to permit the State to call and examine witnesses subpcenaed 
by the defendant. 

4. Embezzlement A a-Essential elenlent of f raudulent  intent  may be 
inferred from t h e  circumstances. 

While the intent to commit the offense of embezzlement is an essential 
ingredient of the crime, the fraudulent intent may be inferred by the 
jury under evidence sufficient to show it, and where undl?r such evidence 
the trial court correctly defines such intent, C. S., 4276, and places the 
burden of proof throughout the trial on the State to show the intent 
beyond a reasonable doubt, a n  exception that the court failed to instruct 
the jury upon the element of felonious intent is untenable. 

5. Criminal Law G a-Charge i n  th i s  case did not violate ru le  t h a t  
failure t o  testify raises no presumption against defendant. 

Where the defendant in  a criminal prosecution for elr.bezzlement does 
not take the stand, a n  exception to the statement of the contentions of 
the State that the defendant did not deny the alleged shortage when 
accused of it  a t  the time i t  was discovered will not be held for error a s  
violating the defendant's right that  no presumption against him should 
be raised from his failure to testify, and if the charge was a misstatement 
of the contentions it  should have been called to the trial court's attention 
in apt  time. 
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APPEAL by defendant from I I a r r i s ,  J . ,  arid a jury, a t  March Term, 
1931, of EDGECOMBE. S o  error. 

The defendant was tried on the folloning hill of indictment : "The 
jurors for the State upon their oath present: That  John D. Lancaster, 
not an apprentice nor withiu the age of 16  years, late of the county of 
Edgecornbe, on January ,  1030, with force and arms a t  arid in the 
county aforesaid, tlieu and there lloltliiig the office of sheriff of said 
county, by ~ i r t u e  of said office did take into his  possession $11,500, 
belonging to said county, and. said rrioiley, so taken, feloniously, fraudu- 
lently, knoniiigly and wilfully did embezzle, illisapply and convert to 
his o x n  use, against the form of tlie statute in such case made and 
proritled, and against the peace and dignity of the State. Gilliain, 
solicitor." Tlle defendant pleaded 11ot guilty. Tlie jury returned a rcrdict 
of guilty. 

The  judgr~ient of tlie court below is as follows: " I t  is  considered, 
ordered and adjudged by the court that the difendant be confined ill 
the State's prison for a term of iiot less than two years nor more than 
six years, a i d  that tlic slleriff of Edgccombe County be charged with 
the executioil of this judgment." The defendant rnade numerous excep- 
t iom and assiglmle~its of error and appealed to the Su l~ reme  Court. 

The iiccessary facts will be set forth in the opiiiion. 

C L A R I ~ I S ,  J. The first questioi~ inr 011 ecl : I s  it rcx crsible error 
for the court below to permit, over the objection of the rlcfcriclarlt, ex- 
pert testimoi~y of \\itl~esscs for the Stat(>, as to all audit of public records 
iliado hy tliem and t l i e ~ s  couclusiol~s from such investigation of tlic 
records? We do ilot think it error. 

Fralik Gorliam, a witness for the State, it  is admitted is an accounting 
expert. H e  was a competent witness to testify. S. v. Brercer ,  an t e ,  187; 
S. c. Ehocles,  a n f e ,  101. 

Defeiidaiit 11 as dieriff of Edgecomhe County, Gorllam was einployed 
hy the commissioi~ers of said county to make an audit of the hooks 
of the sheriff's office. I t  corers the period from 1 July,  1020, to 37 
March, 1930. H e  testified, in part, as f o l l o ~ ~ s :  "Q. Did your audit 
show any difference between the arnount collected in taxes by the sheriff, 
Lancastcr, and the amount for which he accounted to the proper autliori- 
ties? A. Yes. The audit was made from the original tax levy that xras 
furnished defeiidalit by the couilty accountant's office and from rcports 
that had been made in defendant's office by his  office help and from 
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records ill the county accountant's office. Tlie audit is based entirely 
011 records nhich  I found ill the sheriff's office and the auditor's (ac- 
countant's) office. The  records in the sheriff's office vere  delirered 
to me by some one in tlie office after the defendant hac resigned and 
tlie records ill the auditor's office were dclivrwxl to me Ey the auditor, 
M. L. Laughlin. As far  as I know the records which I c>xamined were 
tlie original county records. They were presented to me and the records 
were such as are kept in counties generally. Q. Was there any difference 
in the amount collected and the amount accounted f o r ?  -1. Yes. Q. 
What was the difference? ,I. T h e  difference was between amounts col- 
lected and reported and amount of deposits that were  mad^ to the 
sheriff's account from which the various funds were paid-it was 
$13,190.68." Tlie court below admitted the evidence ovtr objection of 
the drfendant. Tlie defendant excepted and assigned error. We do not 
think the exception and assignment of error can be sustainetl. The 
accounting exlwrt went into detail showing the shortage. 

I11 S. 7%. Rhodes,  supra, speaking to the subject: "Where a fact can 
be ascertained only hp the inspection of a large nunlber of docuinents 
~ i iade  u p  of many detailed statements it would be pravtically out of 
the qucstion to require the entire mass of documents and entries to be 
read by or in tlie presence of the jury. ,Is such examination cannot 
conveniently be made in court tlie results may be shown by tlie person 
wlio made the examination. Wigmore on Evidence ( 2  cd.), scc. 1234; 
Cliamberlayne on Eridence (Tol.  3) ,  see. 2317. T h e  prcductioii of the 
documents and the pririlege of cross-examination and of the introduc- 
tion of evidence afford ample protection of the defendant's rights." 

I n  Cliambcrlayne, the Modern Law of Evidence, Vol. 2, sec. 2317, we 
find: "-1 unique forensic situation in which the summary or conclusion 
of a witness customnrily is r e c e i r d  is  where a r e ry  large number of 
entries, records or separate documents of any sort or kind are submitted. 
Under such circumstances, a competent witness is permitted to state, 
froni liis obserl-ation and examination, his  conclusion as to what the 
papers show. The necessity for this concession lies not, as  in case 
of ordinary conclusions, in the difficulty of laying original facts before 
the jury, provided that tinie could be spared for the purpose. N o  diffi- 
culty attaches to proring the individual facts of these s c p r a t e  entries. 
S o r  is tlie subject-matter necessarily one of technical skill. The  con- 
surnption of tinie, however, might well be unduly large concerning the 
existence of matters not seriously controrerted. Fo r  the expediting of 
trials a presiding judge may well be justified in economii,ing the court's 
time by receiving tlie conclusion of the witness. The  rights of the ad- 
verse party are frequently safeguarded by requiring the production of 
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the o r i g i ~ ~ a l  booki of account or other doculiients. 111 other cases all 
tliat way he required is their preselice in court, if demanded, or ere11 
their introduction iuto evidence, to render effective the extended cross- 
e snn i i~~a t ion  ~r l i ich  nil1 ukually he accorded. -1s is abuntlantly slionn 
ill the foregoing decision,, t l l r  rule is equally a p p l ~ t u b l c  t o  ~ n r n l ~ ~ a l  a 
fo c~r . i l  tases." (Italics ours.) 

11. L. Laughlin, a nitiless for the State, testified, in part, that lie 
n a s  auditor of Edgcconlhe Courlty. That  the tasbooks made u p  by 
l~irnself autl assistal~ts \\ere turlied o ~ e r  to tlie (Isfendant slir~riff 1 
October, 1929. The  nintter 11 as called to the attention of tlic board of 
couilty conlniisaiol~ers, on 13  March, 1930, of alleged difference bctneen 
the collect~oils of tlie sllcriff and the anlouiits for n h i c l ~  he had ac- 
comitcd. The board met that i~igli t  and defendant &riff attended. ' T e  
asked liim if Iic could not make a dcposit to corer the amount of money 
that lie v a s  due the county, ant1 11e replied tliat lie had about sisteen 
or seJ enteen thousand dollars in cllecks and n~oncy in his vault and 
that lie would straighten out the ~nn t t c r  the follorvi~~g day. About S 
March, after the accounts for the first of March had been audited and 
report lint1 heen macle by Mr. Lancasti~r, 1 asked him for cliecks to 
coler the tu r l io~c r  and lit. told me 11c nould attend to it tliat afteriioou. 
Q. IIon 111ucli did \ou r  records shon lie n a s  due you at that tinie! 
A. About $23,000 just l ~ r i o r  to  the first of March." Tliis e\idc.ncc 
was adrrlittc~l o ~ e r  tlie objection of defentlant, the defendant excepted 
and assigned error. We tliink from tlie authorities cited above, in this 
and otlisr jurisdictions, the c o u ~ t y  accountant's testirnoliy n a s  compe- 
tent. 

The  auditor furtlirr testified that the defendant, on 1-1 March, de- 
posited $7,044.07 and later one or t n o  l ~ t t l e  deposits. ,It the request 
of tlie defentia~lt 11e was given further time. The auditor furtlicr 
testified tliat defendant said "tliat he dirln't have an\- idea he n a s  out 
of the n a y  as much as lie was, that if they nould g i ~ e  him a little 
more time, say t\\ t r~ t l - fou r  l~ours,  he -\r ould clear the matter up, They 
granted him four days time. W e  had anotlier meeting on the night of 
2-1 March, lie was present only a small part  of that meeting, the biggest 
thing he did n a s  resign, and after lie rcsignetl he got out. At  that 
meeting he made the statement that  on the first Monday in Marc11 
he was very busy, and the road hoard m s  meeting in liis back office 
and t n o  or three other people were in there from Rocky Mount, arid 11r 
had a bunch of money lying on his desk and he  was called out, and 
when he returned, approximately $14,000 was gone. That  was the first 
time he had said anything about that. H e  said he had not told it before 
because he was hoping to catch the one that  did it. I made an audit 
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from the records which were turned orer to N r .  Lancaider and reports 
which were made in  his office. . . . Q. What  waii the'difference 
according to your audit between the aniouiit of money which he col- 
lected, total amount which lie collected, and the total ainouiit nliicli he 
paid off 2 -1. $14,'756.32." The above question and ailsuer was objected 
to by defendant and esception mid. assig~imeiit of error taken. For  the 
reasons given in the authorities above cited, we think the evideiice is  
competent. 
W. E. Page, chairman of the board of county commis~ioners, testified, 

in part, which is unobjected t o :  "The allrged shortage was called to  
my attentioil on 13  March, by Mr. Laughlin. I called a meeting for that  
night and Mr. Lancaster was present. We talked to Mr. Lailcaster about 
the alleged amouiit not turnetl over and lie told us the reason he had 
not turned over the money, he had a few bad checks and did not want 
to get his entire book in bad shape, that  his bank book was in balance, 
he  said he had $16,000 or $17,000 in his vault and that  he was holding 
i t  on account of the few bad checks that  had come back, and he told 
us that  if we would gire him to the following Saturday he would make 
all of his  arrearage good. The  board told him that unlesj he could make 
satisfactory settlement that  they ~ r o u l d  be forced to as r for his books. 
We had another meeting on the 20th. H e  hatl not made good by that 
time and asked us to prolong that  time until the following Monday. 
I t  was not deposited or made good by that  time. We hatl the final meet- 
ing on 24 March, and the money had not been deposited at that  time. The 
alleged shortage at that  time according to lily recollection, was $12,000 
or $14,000. At  the last meeting he made the statement that on the first 
Monday vhen  he was getting ready to make his  deposit his room being 
full of people that  lie was called out quickly and left an3  when he came 
back he was about fourteen t h o ~ ~ s a n d  dollars short. H e  said he had 
not reported this as he thought he could spot the people who had gotten 
his money but he failed to get them. H e  said the mcmey was in the 
private office back of the main office. H e  said the I-oad board was 
meeting there and some other people." 

Xiss  Dolores Pi t t ,  who a t  the time it is alleged he sheriff mis- 
appropriated or embezzled the money, was clerk in hit; office, testified 
that  she collected the money and that  a t  the time she collected the 
moilcy she gave the person who paid the tax a receipt and kept blue 
duplicate sheet but that  she made out all turnover sheets and she herself 
gaye these turnorer sheets to the auditor and attachcmd to this sheet 
duplicate blue copy of the tax receipt that  she gave the people when 
they paid the taxes; that she turned over into the psssession of the 
sheriff all the money that  was collected on taxes in that  office while 
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she was there. The  State further offered evidence tending to show that  
she had nbthing to do with the money after she turned it over to the 
sheriff, that  the sheriff made deposit in the bank and looked after the 
money after i t  was in his possession. 

At  the close of the State's evidence and at the close of all the evidence 
tlie defendant made motions to dismiss the action or for judgment of 
nonsuit. C. S., 4643. 

We think the evidence ample to be submitted to the jury. I n  fact, 
defendant has n e w r  denied the shortage, and was given time to pay i t  
when called to his attention, and said he had the money in his vault. 
H e  stated "he didn't have any idea he was out of the way as niuch 
as he was." Then, afterwards, lie made the statement "He was getting 
ready to make liis deposit, his  room being full of people, that  lie was 
called out quickly and left and wheii he came back he was about $14,000 
short." 

The  next contention of defendant: I s  it error for the court to permit 
at the couclusioil of the defendant's evidence, the defendant having 
offered evidence orily as to his character, to permit the solicitor to call 
and cross-examine three witilesses which had beell summoned arid slvorli 
for the defendaiit, but not offered as a witness, upon matters uot thereto- 
fore disclosed by the evidence in tlie case? We do not think it error. 

We tliink this a matter which is ordinarily in tlie sound discretion of 
the court below. 8. 2 % .  Al len ,  107 S. C., 805; S m i f h  c. R. K., 147 S. C., 
607. On the record there is no evidence of the abuse of this discretion. 

The  defendant further contends that the court below in charging the 
jury as to the essential elements of the crime of embezzlement, did not 
inention tlie intent of the defeiidaut as a necessary elen~eiit. We do not 
think the contention can be sustained. 

The following is stated in S. v. J fcDonald ,  133 N .  C.,  at  pp. 683-4: 
"The crime of cmbezzlemeilt is the fraudulent conversion of property 
by one who has lawfully acquired possession of it for the use a i d  benefit 
of the owner. Embezz lemen t  was not  a c o m m o n  law offense. 8. v. Hill ,  
9 1  X. C., 561. . . . I t  was made a crime in this State by The Code. 
see. 1014 (C. S., 4268). . . . I n  embezzlement there must have 
been not orily a relation of trust a i d  confidence between the owner and 
the person who is  charged with the conversion, but the property must 
hare  been appropriated with a fraudulent purpose. Clark's Criminal 
Law, sees. 99 and 100. We think, therefore, that  the conversion of funds 
by a person who has been entrusted with them becomes criminal as  an 
embezzlement only by reason of this corrupt intent, and it is as necessary 
for the  State to establish the intent as a fact independent of the con- 
version as it is to prove the bad intent in a prosecution for larceny as 
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a fact apar t  from the taking. The intent to defraud is 110 more implied 
in a caw of enlbezzlernent than the felonious intent is from the act of 
taking in a case of larceny." 

I n  S. v. FalXmer, 182 S. C., at  p. 795-6, vie find: "Again, in S. v. 
Xorgan, 136 S. C., 628, ItJall;er, J., speaking for a unanimous Court, 
says: 'If the act may be innocent or not accordi~ig to the intent with 
nliich it is done, or if its criminality depends upon the intent, it  is 
i~icunibent on the State to show tlie intent or to S ~ O T :  the facts aild 
circumstances from nliich the intent may be inferred by the jury, a i d  
it is liccessary that the jury should fi~itl tlie intent as a fact before the 
tlcfentlant charged with tlie commission of the act can be adjudged 
guilty of a crime,' citing S'. 1 % .  JIcDonald, 133 X. C., 6'30." 

Intent  is inferred from facts in evidence, and it is larely shown by 
dirwt proof. There was ample evidence to go to the jury to sustain 
tlie offense charged in the bill of indictmcut. C. S., 4270. The court 
bclolv cliarged the jury:  "The crime of embezzlelnent is the felouious 
and fraudulent co~iversion of property by one who has lawfully acquired 
possession of it fois the use a i d  benefit of :~notlier. To embezzle is for  
a n  nge~it  fraudulently to misapply the property of his pru~cipal .  . . . 
fullat tlie State must satisfy you from the evidence beyond a reasonable 
doubt that this tlefe~ldant knoning that  tliis property n a s  not his olv11, 
converted it to his own use. . . . The dc~fendaiit contends there is 
I I O  cvidc~ice that there is mly intent to defraud the county, 1 1 0  evidence 
that Mr. Lancaster appropriated it for his own use or used it for the 
benefit of anyone else. . . . The law, as I unclerstaii~l it, is this, that  
when an act is  committed, the i n t m t  to do the act is criminal, but when 
the act becomes criminal only by reason of the intent ~ n l e s s  the intent 
is proven the offense is not prole11 and this intent must be found by the 
jury as a fact from the evidence. You, the jury, niui,t say from the 
el-itleiice ~vliether the State has offered evidence which x-suld satisfy you 
beyond a reasonable doubt, not only that  the defendant IS short, did not 
turn over the moncy, but that  he did that with the intent to defraud 
the county, that  he had the felonious or fraudulent intent to misappro- 
priate the money. I f  you are so satisfied of this from the evidence, 
heyond a reasonable doubt, it would be your duty to convict the defend- 
ant. But  remember that you must find that  tliis shortag? was done with 
the felonious and fraudulent intent to misappropriate this money which 
bclonged to the county." Taking the charge as a whole, .,vith the contcn- 
tion of defendant, as stated by the court below, we think the charge full 
and plenary. The  fraudulent intent, within the meaning of the statute, 
is the intent to "embezzle or otherwise wilfully and corruptly use or 
misapply," the money of the county for purposes other than that for 
which they are held. C. S., 4270, supra. S. v. D m n ,  1313 N. C., 672. 
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"The fraudulent appropriation is to be inferred from facts. . . . 
Flight, coiicealment, ecaszons, form strong elements of proof." 2 Wliar- 
ton's Crirninal Law ( (11th  ed.), part see. 1277, pp. 1490-1-3. 

A group of exceptions aiid assignments of error made by defendant 
is in reference to alleged cornnients by the court below upon the failure 
of the clefei~dalit to take the witness stand in his own behalf. C. S., 1799, 
in lmrt, is as follons:  "In the tr ial  of all indictments, coinplainti, or 
otlier proceedings against persons charged n i t h  the comnlission of crin~es, 
oflenses or misdemeanors, the person so charged is, a t  his own request, 
but not otlieruise, a competent nitness, mid his failure to make such 
request shall not create ally presumption against him," etc. 

,111 exalnination of tlie record, we think, shons that  the court made no 
comnieut upon the failure of tlie defeiidant to testify in his onn  behalf. 
The  court belon stating the contentions of tlie defendant, in sub+taiice 
said that the defendant did not ha re  to go upon the  witness stand, but 
could rely on the State's eridence. 1111 the references complained of in 
defendant's brief refer to the fact tliat defendant did not dcny the 
shortage at the time lt was called to his attention by the board of county 
commissioners, and did not explain the matter. That  there was no eri- 
deiice offered ill this case of any mistake in the figures. Defendant ~iiiglit 
hare  offered such el itlriice througl~  otlier persons familiar it11 tlie facts. 
Tlie matters coniplained of by defendant, the court below referred to  
them as confen t~o?ls ,  if they x e r e  inaccurately stated a t  the time, they 
should ha l e  heen called to the attentior1 of the court, otliernise they are 
wailed. 8. P. G c u ~  ukvs, 195 X. C., 642. These exceptions and a~.;ign- 
merits of error caniiot be sustained. 

The court below gare the contentiolis accurately, fully and fairly for 
both the State and defendant. The  charge was all tliat defeiidant, from 
the evidence, was entitled to. Tlie court charged : "This defendant conies 
into court like all deferidants in a criminal action in S o r t h  Carolina. 
H e  is presumed to be innocent and that presumption comes in court 
with him and remains with him t2irougllout the tr ial  and the  o i~ ly  way 
that  can be repudiated is for the Sta te  to offer eviderice which satisfies 
you beyond a reasonable doubt of his guilt. The burden is always on 
the State of S o r t h  Carolina to satisfy you, to offer you elidence in 
eyery criminal case which will satisfy you of defendant's guilt heyoncl a 
reasonable doubt before you can convict the defendant." The  exception 
and assignment of error that  the caution to the jury in  effect was an 
expression of opinion and impinged C. S., 564, is untenable. I t  was the 
usual and ordinary warning given to the jury and the court finishctl 
the charge as follows: "Let your ~rerdict be a fa i r  and impartial one 
hased on the evidence and the evidence alone. Take  the case and say 
how you find it." 
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FRASKLIN Q. REALTY Co. 

The record slio.rvs t h a t  the  defendant 's general  reputat ion u p  t o  the 
time of this  indictment was good. T h i s  was shown by a long list of 
witnesses, some 48. There  i s  110 e r ror  of l a w  in  t h e  t r i a l  of the  action 
i n  the  court  below. T h e  mat te r  was one of fact  fo r  t h e  j u r y  to  deter- 
mine ;  i n  law, we find 

N o  error .  

ALTON W. FRANKLIN A N D  WIFE, DOROTHY G. FRANKLIN, AND R. P. 
LTON AND WIFE, RUTH LYON, v. ELIZABETH REALTY COMPANY, 
H. V. SHERRILL COMPANY, ED SMITH AND WIFE, WILLIE CAMP- 
BELL SMITH, A N D  B. N. ANDREWS ASD WIFE, DAISY ANDREWS. 

(Filed 27 January, 1932.) 

1. Deeds a n d  Conveyances C g-Developmelit i n  this case held t o  have 
been laid o u t  according t o  a general scheme or  plan. 

Where a subdivision is sold into lots by deeds with covenants restrict- 
ing the use of the land exclusively to dwellings, and the purchasers and 
their grantees, in reliance on these restrictions and in conformity there- 
with, build residences of the class designated with the xlief and under- 
standing that the restrictions would increasc the value of the lots so 
purchased: Held, the plan is a general scht.me and each purchaser under 
the restrictive covenants and warranties in his deed ]nay restrain the 
building of a store for business purposes by an owner of a lot in the 
development, and the disregard of the restrictions in a w?ry few instances 
to so slight a n  extent a s  not to materially affect the v:ilue of the other 
lots, under the facts of this case, will not vary the resclt. 

2. Same-Character of development had  not  so changed i n  this  case a s  
t o  war ran t  avoidance of restrictive corenants. 

Where lands a r e  plotted into lots and sold with covenants restricting 
the buildings thereon to residences of a certain class and the purchasers 
have practically complied with the restrictive covenants in the deeds, the 
fact that business buildings were erected before these lots were so sold 
and conveyed on contiguous or adjoining blocks of the city will not 
alone be sufficient to show that business had estended to the lots with the 
restrictions and that  therefore the restrictions should not equitably be 
enforced as  to the owners of lots which had not yet been built on. 

3. Same-Restrictive corenants  in th i s  case held not  rendered inoperative 
by subsequent clause i n  deed. 

Where lots in a development a re  sold and conveyed on a general plan 
restricting the class of buildings therein to  residences, 8:hich restrictions 
have been practically observed, a purchaser of a lot in the development 
may not successfully contend that  the general plan is varied by a further 
clause in the deed permitting a variation upon the mutual consent of 
the original grantor and subsequent purchasers under  he provisions of 
the original deed in the development when no such variation has been 
made, as  no harm has been suffered on account of this clause. 
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-IPPEAL by plaintiffs from Harding, J., at  April Regular Term, 1931, 
of ~ I ~ C X L E ~ B U R G .  Affirmed. 

This is a civil action brought by plaintiffs against defendants to re- 
mole cloud upon plaintiffs' title by virtue of certain restrictive covenants 
in the deeds under which plaintiffs held title. Plaintiffs p ray :  "That it 
be decreed that the restrictions set forth i11 tlle deed from Elizabeth 
Realty Con~pany  to H. C. Sherrill Company be declared to be null and 
~ o i d  and of no force arid effect, and that  the plaintiffs be declared to be 
the owners of said property in  fee simple, freed and discharged from 
said restrictions." 

The Elizabeth Realty Company, established a subdivision of thirty-two 
lots 011 East  Morehead Street in the city of Charlotte, K. C. On 8 March, 
1924, by deed duly registered in  Book of Deeds 534, 11. 170, registry for 
Mecklrnburg County, the defendant Elizabeth Realty Company con- 
\eyed to the defendant H. C. Sherrill Company said thirty-two lots x i t h  
ccr ta i~l  restrictive covenants and conditions, one of which is ((The prop- 
erty sliall be used for residential purposes only," etc. A map of the 
thirty-two lots, shonirig the size of the lots, etc., is  rccorded in Book 
3 3 2 .  p. 90 rcgister of deeds office of Mecklenburg County, N. C. AU1 of tlie 
lots were sold with restrictions that  "the property shall be usrd for 
residential purposes only," except one. The one not restricted by deed 
has a residelice built on it i n  accordance n i t h  the restrictions. A further 
restriction : "No residence or dwelling-house shall be erected or occupied 
on said lot costing less tliaii $7,500 (servants' house excepted)." The 
plaintiff, Dorothy G. Franklin, purchased from H. C. Sherrill C'ompany. 
The other plaintiff, Dr.  R. P. Lyon, is successor in title from H. C. 
Sherrill Company. I n  the deed above mentioned, from the Elizabeth 
Realty Cornpa i i~  to H. C. Sllerrill Company, is the following: ''It is 
liereby understood and agreed by the parties hereto that  all the fore- 
going coverlants, col~ditioris and restrictioi~s shall run  n i th  the land aiid 
shall he lleld to bind the land a i d  a11 subsequent owners or occupants 
thereof, aiid the acceptance of this deed shall have the same force and 
binding effect upon the party of the second part, its successors and as- 
signs, as if said deed were signed by tlic party of tlie second part." 
,111 tlle deeds from the defendant, H. C. Sherrill Company, coin-eying 
various lots contain a cIause substantially as follows: "This coiiveyailce 
is made subject to the restrictions, conditions and reservations set forth 
in the aforesaid deed from Elizabeth Realty Company." Such is in 
plaintiffs' deeds. 

The  plaintiff Dorothy G. Franklin owns lot 4, i n  block 6 conveyed to 
her by H. C. Sherrill Company, by deed dated 14 July, 1928, and 
registered in  Book of Deeds 713, page 69, registry for Necklenburg 
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County, S. C. The other plaintiff, Dr. R. P. Lyon, owns lot 10 in block 5, 
conveyed to hinl by Coy E. Langford and wife, deed dated January ,  
1925, and registered in Book of Deeds 735, p. 77, registry aforesaid. 

The  plaintiffs contend: That  since the date of the conveyance from 
tlie dcfcndant Elizabeth Realty Company to the defendant, H. C. 
Shcrrill Company abovc referred to, and since the dates of the con- 
veyances from the H. C. Sherrill Company to the plaintiff, Dr.  Lyon, 
successor in title, in this action above referred to, the zharacter of the  
community in which tlie said lands are located has been materially 
changed by the expansion of the city of Charlotte and the spread of 
industry, causing a fundamental change in the essential character of the 
property herein referred to. 

On the other hand, the defendants contend: That  at the time the 
plaintiffs bought their lots every building on Morehead Street now used 
for business, about which they complain, except the filling station, was 
either in existence or in the process of construction, and some were 
occupied and in use. S o n e  that  they complaiu of, or the filling station, 
is in the Elizabeth Realty Company development. That  the Elizabeth 
Realty Company formerly owned the tract of land in which the plain- 
tiffs' property is located; that, pursuant to a general plan to develop 
and sell that particular tract as high-class restricted residential property 
it made and recorded the map thereof recorded in Book 332 at page 
00 in the office of tlie register of deeds for Mecklenburg ('ounty, N. C., 011 

~rl i ich map  is  sliown the property of tlie plaintiffs and defendants; tha t  
32 lots were shown on said m a p ;  and that, as appears from said map, the 
said restricted area extends from the intersection of Morehead Avenue 
and the street now known as IIarding Place to  the intersection of More- 
head Avenue and Coddington Avenue. That ,  the said Elizabeth Realty 
Company thereafter, pursuant to said general plan, ~roceeded to sell 
said lots as shown on said m a p ;  that  i t  has sold all or  practically all 
of said lots; that  i n  every deed except one it has inser,ed the identical 
restrictions set forth in the con~pla in t ;  that  in said one deed, which 
was to Chase Brenizer, an officer of the Elizabeth Realty Company, the 
said restrictions, through inadvertence, were omitted, but that  shortly 
after the execution of said deed he  erected upon said property a resi- 
dence, conforming in all respects to said restrictions, ~vhich  residence 
is  now owned and occupied by P. C. Whitlock, and that  all owners of 
said lots have fully observed the said restrictions; that  all persons buying 
property in said restricted area, including the defendant, H .  C. Sherrill 
Company, bought in reliance upon said restrictions and general plans; 
that  only a r e ry  small percentage of said lots remain unimprored a t  
this t ime; and that  all of said lots, which have been improved, are used 
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solely for residential purposes, except the lot owlled by this defendant, 
11. C. Sherrill Company, on xhich  a residence has been constructed, but 
is being temporarily u3ed by Niss Burbank. . . . That  tlicre has 
becli no cliai~ge in the character of the restricted area in which is located 
the 11ropertj of the plaintiffs. That  to eliminate said restrictions from 
the 1)laintiffs' said property, nhich  is located in said restricted area 
a l ~ d  to pcrmit the plaiutiffs to use their said property for busiliess 
purpose", as  they are attempting to do, would violate said geilerd 
plan and seriously mid irreparably damage the property of tlie other 
owners ill said restricted area. 

Plaintiff, Dr .  R. P. Lyon, testified, in pa r t :  "The other stores facing 
Xorel~end Street n e r e  then occupied. They nere  the same ones that are 
there today, hut not the same occupants. I t  is a fact that  every store 
nhic+h faces Morehead Street today n a s  in  existence a t  the time I bought 
my lot except the filliug statioll. That  was built after I bought 1 1 1 ~  

Plaiiltifi', X t o n  W. Franklin, testified, in pa r t :  "I selected this place 
bccause it was a liigh-class residential place and desirable for my  busi- 
ness (photography). I knew that Morehead Street \\as a restricted area. 
1 ul~derstood that  everything east of Harding Place was uilrestricted. I 
saw the store on the south side. Saw the cars going back and forth 011 

Moreliead Street, but i i o t h i ~ ~ g  like they are now. A11 the Lusiness places 
except the Burbank place and the golf course are located east of Hartliug 
Place (not in the Elizabeth Realty Company development). . . . I 
knew the restrictions wcre there because X r .  Sherrill told nlc so and 
I took his word for it. I do not contend there is anything in the deed 
that was not there when I got it. . . . I was on good terms u i t h  
Dr .  Lyon after the suit was brought. Later on he put the miniature 
golf course oil his lot. I ~b je~c ted  to that  i n  a nay .  I did not go to 
any one to make objection. . . . I didn't consider it a nuisance a i d  
I didn't t ry  to stop him from putting i t  there. I never nlentioned it to 
him." 

Defendant B. K. dndrews testified, in pa r t :  My lot would be ma- 
terially depreciated as much as 50 per cent if the restrictions were 
removed. The Franklin lot is  lot 4, in block 6. The  golf course is  oil 
lot 10, block 5. . . . I paid $3,000 for the lot and $9,500 or $10,000 
for the house." 

Mrs. J o h n  Moore testified, i n  part for defendant: That  she lives 
in  the Elizabeth Realty Company derelopment, bought a lot in the 
spring of 1925, built and moved in i t  May, 1926. "When I bought the 
lot I knew i t  was restricted. . . . We liked the location and because 
it was restricted for residential property. . . . I think lifting the 



I K  T H E  S U P R E M E  COURT. 

rcs t r ic t io~~s  on the Franklin and Lyon lots would depreciate the value 
of my lot co~rsitlcrably, because it would mclan that  the restrictions on 
the other lots would be lifted. . . . Miss Burbank has a very dis- 
tinguislietl clientele. High class, high toned place, very orderly very 
attractive and the best of everything and she serves delicious food. She  
does not run  a restaurant. . . . I went to a lunchcon. I t  mas ex- 
actly like luncheon in a private house." 

W. S. Liddel testified, in part  for defendants: "I cons ructed a brick- 
\elleer house at a cost of from $25,000 to $27,000. The lot cost me 
$4,200. I niored in July,  fire or six years ago. I have lived there since." 
This house and lot a re  in the Elizabeth Realty Company development. 

The  judgment of the court below was as follows: " T h ~ s  cause coming 
oil to be heard before his Honor, W. F. Harding,  presiding judge, and 
a jury, 27 April, 1931, Regular Term of the Superior Court of Meck- 
lenburg County, and having been heard, and each of the defendants 
having separately moved for a judgment of nonsuit a t  ihe close of the 
plaintiff's evidence, and these motions having been renewed at the 
close of all the evidence, and the court being of the o4n ion  that the 
motion should be allowed : I t  is therefore, upon motion of H. L. Taylor, 
attorney for B. S. A n d r e w  and wife, and of C. H. Govzr, attorney for 
H. C. Slierrill Company and Elizabeth Realty Company, ordered, ad- 
judged and decreed that  the plaintiffs' action be and the same is hereby 
dismissed as of nonsuit, and that  the plaintiffs be taxed with the costs." 
From the judgment as rendered, the plaintiffs excepted, assigned error 
and appealed to the Supreme Court. 

Shore ci? Townsend for p la in f i f s .  
C. H.  Gover, H .  L. Taylor and Chase B r ~ n i z e r  for defendants. 

CLARKSON, J. At  the close of plaintiffs' evidence and at the close of all 
the evidence, the defendants moved for judgment as i n  case of nonsuit. 
C. S., 567. The  court below allowed the motion a t  the close of all the 
evidence, and in this we can see no error. 

What constitutes a general scheme or plan is stated n 27 R. C. L., 
under "Vendor and Purchaser," p. 766, par t  of sec. 531, as follows: 
"The cardinal test i n  determining whether a restriction imposed by a 
grantor in selling lots into which he has divided a tract of land i s  i n  
pursuance of a general plan or neighborhood scheme has bees said to be 
whether the grantor's representation as to  the restriction is made for the 
purpose of inducing the purchasers of the several lots to pay higher 
prices by reason of the restriction and their mutual  protection on such 
account. I n  practice, however, i t  is  frequently difficu't to  determine 
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whether restrictions in the conveyance of several lots into which a large 
tract is subdivided mere intended as a general restrictive plan or scheme 
for the benefit of the several grantees or merely for the personal benefit 
of the grantor. I t  has been held that  the fact that  a landowner has, 
in selling parts of a tract, imposed restrictions on the use of a number 
of lots does not itself necessarily show that  a general restrictive plan 
or scheme was intended. And it has been held that  a general plan or 
scllerne for all the purchasers of lots on a street as platted does not 
appear from the fact that  most of the lots a re  sold subject to building 
line restrictions, where no restrictions are shown on the plat and none 
are imposed on some of the lots first sold and i t  is further shown that 
there have been many violations of the restrictions by lot owners and 
such violations have not been resisted by other purchasers. On the other 
hand the fact that  additional restrictions are incorporated in the convey- 
ance of some of the lots does not show that a common restriction in all 
of the conveyances was not in pursuance of a general plan and conse- 
quently for the benefit of the several grantees. And there may be de- 
parture in a few instances in the sale of lots without restrictions without 
t le fea t i~~g n h a t  is  otherwise an  apparent general scheme of improve- 
ment." 

We think under all the evidence that  appears in this record, the 
Elizabeth Realty Company development  as a general scheme or plan. 
Johnston 1 % .  Garrett, 190 N .  C., 835; Bailey v. Jackson, 191 9. C., 61. 

I n  Johnston v. Garrett, supra, at 11. 538, the law is stated as follows: 
'(The Stephens Company, the onner  of the land platted as block 3--1, 
subdivided said block a ~ i d  sold distinct parcels thereof to separate 
grantees, imposing restrictions practically identical upon the use of each 
parcel or lot pursuant to a general plan of development or improvement; 
the lots now owned, respectiwly by plaintiffs and defendant, are included 
witllin block 3 - 4  and are held undcr deeds, containing practically identi- 
cal conditions and restrictions, which the grantees in said tleeds as 
recited therein understood and agreed were for the protection and gen- 
eral welfare of the community, and were covenants running with the 
land. These conditions and restrictions, upon these facts, may be cn- 
forced by any g rm~tec  of any of said lots, included within block 3-A, 
against any grantee of any other lot included in said block. 18 C. J., 
394; H o m ~ s  Co. 2 % .  Falls, supra (184 X. C., 426)." 

That  the omission of a restriction from a single deed does not destroy 
thc generai plan. Bailey v.  Jackson, supra; 27 R. C.  L., supra. 

I n  Starkey v. Gardner, 194 K. C., a t  p. 79, Brogden, J., clearly makes 
the following observations when equity takes a hand:  "The weight of 
authority is to the effect that  if substantial, radical and fundamental 
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changes have taken place in  a development protected by restrictive 
corcnants that courts of equity will not enforce the restrictions. The  
underlying reason is, \ve apprehend, that  such changes destroy the 
uiiiforniity of the plali and the equal protection of the restriction. F o r  
instance, if a residential derelopment should, i n  the course of h i e ,  
by the grovth  of a city or other cause, become raluahle as business 
property and business houses should indiscriminately inrade the develop- 
ment, then the restriction would bear unequally upon the various owners 
and cquity would not permit the entrenching of such inequality." H i g -  
gins 2'. li-ouqh, 195 N. C., 632; S f r o u p e  v. Truesdell,  196 N .  C., 303. 

I n  -1IcLesX.ey v. Heinlein,  200 N. C., a t  p. 292-3, i t  it; said:  "When 
persons desiring to become home owners purchase property in a sub- 
dirision protected by certain desirable restrictire covenants, the  security 
of sucA covenants ought  not  f o  be destroyed b y  slight d(?partures from 
f h e  original plan, and valid restrictions appearing in all the deeds for 
lots in such subdirisiou should not be eliminated and wiped out because 
of immaterial violations of such restrictions. . . . T h e r e  i s  no fact 
f end ing  t o  s h o ~  a n y  violation of the  restr ic f ion within [he  subdivision 
i f s e l f ,  except the fact that  the owners of seven lots h a r e  signed releases 
in order to permit the owner of lot 13  to erect an ar t  studio on said lot. 
The nature of such building does not appear. Homerer. we are of the 
opinion that  the evidence does not show such 'substantial subversion of 
f u n d a m ~ n t a l  change in the essential character of the property' as to 
~ r a r r a n t  the remora1 of the restrictions." (Italics o w l . )  

I n  the present action v e  do not think there is any such departure 
or ~ i o l a t i o n  of the restrictive covenants and conditions in the sub- 
division itself that  plaintiffs can complain of. 

I n  practically all of the deeds from the Elizabeth Realty Company, 
the following clause appears: ('12. Provided, howerer, that  any of the 
conditions and restrictions herein contained may be a t  any time and in 
any manner changed by and with the mutual written consent of the 
parties of the first part, or its successors a i d  the owner or owners for 
the time being of the lot of land hereby conwyed." 

I t  is contended by plaintiffs that  this proviso authorizing modification 
by grantor defeats the general plan. 

This is the most serious contention we have to deal with, but on the 
present record plaintiffs h a r e  suffered no harm on accourt of this clause. 
The  grantor has not materially changed any restr ict i~,e covenants or 
conditions, and none in regard to the property not being used for resi- 
dential purposes. The  slight departure of plaintiff, Dr .  Lyon, himself, 
as to the use of his lot for the miniature golf course and Miss Bur-  
bank's "high class, high toned place" are not such that, under the facts 
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of record, affect the restrictive covenants and  condit ioi~s of the  deeds. 
, lgain, plair~tifl's knew al l  about t h e  restrictive coveriants and  conditions 
i n  their  deeds n h e n  they purchased their  lots, arid should not now be 
vllo\red, except f o r  good cause shonn ,  t o  breach their  solemn agreen~cnt .  
Those -110 have invested their  money on the  f a i t h  of these restrictions, 
covenants arid conditions, a r e  entitled to have the contract performed as  
written, unless there  a r e  equitable reasolis to the  contrary-none appear  
i n  this  record. F o r  tlie reasons given the judgriient i s  

Affirmed. 

S T E R L I N G  L U M B E R  C'OJIPANY v. N. W. A B E R N A T H Y ,  S H E R I F F o F 

C H E R O K E E  COUKTT A K D  R .  C. M O O R E ;  Aao R .  C. MOORE v. J. 13'. 
R U T H E R F O R D  ATD STERLIKG L U M B E R  COMPANY. 

(Filed 27 January, 1932.) 

Appeal and Error F b-Where no exceptions to referee's report are made, 
a correct judgment entered thereon will be affirmed on appeal. 

Where a party in an action nhich has been referred to a referee makes 
no exception to the referee's report he is entitled to judgment only in 
nccordnmce with the report, arid a correct judgment entered thereon mill 
be affirmed, and he map not contend that he is entitled to a rclitxf which 
1s not <ul>~orted by t l i ~  findings of fact or the conclusions of law of the 
referee. 

APPEAL by  H e n r y  McLlden,  trustee fo r  the  heirs a t  l aw of R. T. 
X c A l t l e l ~  and  M a r y  T. l\lc.ltlrri, i~i tervmier ,  f r o m  ~ Z u r / ~ ~ o o r l ,  N p r i u l  
Judge ,  a t  Apr i l  Term, 1031, of CHEROKEE. ,lffirnled. 

* I t  November Term,  1920, of the  Superior  C'ourt of Chcrokce County, 
the  a b o m  entitled actions then pending i n  said court,  werc consolidated 
mid refcrred for  trial.  

J a n u a r y  Tcriii, 1930, hy a n  order of said court,  H e n r y  Mc,ltlei~, 
trustee f o r  the  l i ~ i r ~  a t  l aw of R. y. Mcd(1c1l ant1 M a r y  'r. Mc-lden. 
iuterlericd i n  the  a c t i o ~ l  entitled "R. C. Moore v. J. IFT. Rutlierford ct  
nl.," a n d  thereafter  filed his  pleading therein. 

T h e  consolidated actions n e r e  heard hp the  referee who filed his report 
on 1 3  December, 1930. T h i s  report came on for  hearing a t  Apr i l  Term, 
1931, and  was i n  a l l  respects confirmed. There  were no exceptions to 
the  findings of fact  or conclusions of law set out  in  said report.  

F r o m  judgment i n  accordance with the  report  of tlie referee, the in- 
tervener, H e n r y  McAIden, trustee, appealed to  the  Supreme Court .  
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M. 1Y. Bel l  for appel lant .  
L. B. P r i n c e  f o r  appellee.  

PER C~RIAJI .  There was no error in the refusal of the judge to sign 
the judgment tendered by the intervener. The  contention of the in- 
tervener that  he  was entitled to judgment on the bond (executed by the 
Sterling Lumber Company as principal, and Columbia Casualty Com- 
pany, as surety, to R. C. Noore, cannot be sustained. T h w e  is  no finding 
of fact or conclusion of law in the report of the referee to support this 
contention. The intervener did not except to  the report of the referee, 
and for this reason is  entitled to judgment only in  accordance with the 
report. 

There is  no error i n  the judgment signed by the judge. I t  is  in accord- 
ance with the report of the referee and is, therefore, 

Sffirmed. 

J. REGGIE GREER, ADMINISTRATOR OF W. T. GREER, DECE.PSED, AKD ALICE 
GREER, v. THE BANK O F  DAMASCUS AKD W. R. BAUGUESS, TRUSTEE. 

(E'iled 27 January, 1932.) 

Trial A &Order continuing action upon defendant's pitying into court 
sum in excess of that  demanded in the action held ewoneous. 

Upon the exercise of the trial judge of his discretionary power of with- 
drawing a juror and continuing the case, his order that the defendant pay 
into court an amount in excess of the plaintiff's demand affects a sub- 
stantial right and is erroneous, and in this case the judgment is modified 
and affirmed. 

APPEAL by defendant from Oglcsby, J., at  J u l y  Term, 1931, of ASHE. 
Modified and affirmed. 

This  is a civil action brought by plaintiffs against defendant. "Where- 
fore, the plaintiffs pray  judgment against the Bank of Damascus for 
the sum of $3,000 and interest on it from 20 September, 1927, until 
paid, together with the cost of this action." 

The defendants denied plaintiffs' right to recover rind set up  new 
matter and counterclaim. 

The  judgment of the court below was as follows: "This cause coming 
on to be heard before his Honor, John  M. Oglesby, judge presiding, and 
a jury, the court, i n  its discretion, withdrew a juror and continued this 
eause, and ordered that defendant, the Bank of Damascus, pay into this 
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court before the next tcrnl thereof the sum of $7,000, to be disbursed 
according to law, it appeariiig to the court, by admission of the Bank of 
Da~ilascus, that the purchase p r i c ~  bid by said bank had not been paid." 

T .  C'. B o w i e  for plaintif fs.  
71'. K.  Bauguess  and U .  8. G. Bauguess  for defendants .  

PER CCRIAJI. This colitroversy was here before-In r e  Bauguess ,  
196 AT. C., 278. The  plaintiffs only coiiterid tliat they can recorer $3,000 
and interest. Why, therefore, compel defendants to pay $7,000 into 
court? W e  think in the interest of justice the court should riot ha re  
ordered more than $3,000 and interest, the amount plaintiffs sue for, to 
be paid into court. I t  was discretionary for the court below to withdraw 
a juror. W o l f  v. Goldstein,  192 N .  C., 818; S. v. Guice,  201 K. C., 761. 
The ordering of $7,000 to be paid into court affected a substantial right. 

I n  modifying and affirming this judgment, we do not desire it to be 
u~lderstood that  the other questions appearing of record were considered, 
tliat arose on the trial in the court below. They are  not passed on or 
decided on this appeal. The  judgment is 

Modified and affirmed. 

STATE v. DR. J. R. BROTT'R'. 

(Filed 27 January, 1932.) 

Criminal Law G bTes t imony  in this rase held irrelevant to the issuc 
and its adniission constituted reversible error. 

Upon the trial of a physician for procuring an abortion (C. S., 4226) 
testimony of a conversation between the physician and the woman as to 
an abortion about four months prior to the time in controversy is irre- 
levant and incompetent and its admission in evidence is prejudicial to the 
defendant and constitutes reversible error. 

APPEAL by defendant from X a c R a r ,  Special  J u d g e ,  and a jury, a t  
August Term, 1931, of NOORE. Xew trial. 

Af torney -Genera l  f irurnmitt  and Assis tant  A f forney -Genera l  Seawel l  
for the S ta te .  

L. R. V a r s e r  and H.  F .  Seawel l  for defendant .  

PER CURIAM. The defendant was indicted under C. S., 4226, which 
is as follows: "If any person shall wilfully administer to any woman, 
either pregnant or quick with child, or prescribe for any such woman, 
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advise or procure any such woman to take any medicine, drug or other 
substance or shall use or employ any instrument or otoer means with 
intent thereby to destroy such child, unless the same shall be necessary 
to preserl-e the life of the mother, he shall be guilty of a felony, and 
shall be inlprisoned in the State's prison for not less than one year 
nor more than ten years, and be fined a t  the discretion of the court." 

The prosecuting witness is the mother of seven children, the first 
born in 1917. She has been married twice, her first husband is dead. 
She left her second husband. She gave birth to a bastard child on 28 
September, 1930. d meek before Christmas 1930, she had her regular 
me&rual period. The next regular time was about 18 January,  1931. 
"I had had sexual intercourse with a man shortly before that time." 
About 24 January,  1931, she went to see defendant. )$he testified, in 
pa r t :  "I felt bad and didn't have any appetite and didn't feel like I had 
any ambition and asked if he could not do something for me and he 
asked to look me over and examine me and he did examine me. I did 
not tell him that I was pregnant. . . . H e  did not do anything 
except use some kind of instrument to dilate the vagina. . . . H e  
examined me only a few minutes. There was nothing n u c h  said a t  the 
time and he told me if I didn't get to feeling better to come back. 
. . . After I had been to see the defendant on 24 January.  I saw him " ,  

one morning in  Aberdeen in  the drug stpse. H e  happenzd to be in there 
and came over and spoke to me and asked how I was fceling. This was 
about three days before I went to the hospital. I hold him I didn't feel 
very bad and he told me down there that I mas pregnant and he knocked 
it up. I did not pay him anything for his services." 

Pr ior  to  the birth of her bastard child on 28 September, 1930, the 
prosecuting witness was asked by the State in reference 1 o a conversation 
she had had with defendant in  regard to an abortion. The defendant 
objected. The objection was overruled. Defendant excepted and assigned 
error. We think the question prejudicial and constitutes reversible error. 
The prosecuting witness went to see defendant as she f ~ l t  bad, about 24 
January,  1931, and did not tell defendant she was pregnmt.  H e r  regular 
period was 18 January,  and shortly before that time she had sexual 
intercourse with a man. The conversation prior to ,.he birth of the 
bastard child on 28 September, 1930, was not relevant lo the crime that 
defendant was c h a q c d w i t h  and on tr ial  for in this case. For  the reasons 
given, there must be a 

New trial. 
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IK THE MATTER OF THE CUSTODY OF K A T H E R I K E  T E N H O O P E N ,  MIKOR. 

(Filed 17 February, 1932.) 

1. Courts A a-Respondent's motion for removal of hearing for custody 
of minor child to juvenile court held properly denied. 

Whcre the father of a minor child brings a writ of habeas corpus in the 
Superior Court for the custody of the child, the respondent being the 
maternal grandmother of the child in whose care the child was left by its 
mother, the writ is governed by tho provisions of C. S., 2241 and the 
Superior Court has o r i ~ i n a l  jurisdiction, and the respondent's motion to  
trangfer the hearing from the Superior Court to the juvenile court is 
properly overruled. C. S., 5089(3). 

2. Parent and Child A c-The contest in this case was in effect between 
husband and wife for custody of minor child and C. S., 2241 applied. 

Where a minor child is left  in the care of its maternal grandmother 
by its mother nhile she went to another state in order to establish resi- 
dence for bringing dirorce proceedings, and the father of the child brinqs 
a writ of hab fns  corpus against the grandmother for the custody of the 
child : Held, the contest is to all intents and purposes between the hus- 
lmnd and wife for the custody of the child and the writ comes within 
the spirit ant1 letter of C. S., 2841, giring the Superior Court jurisdiction 
to award the custody of the child under the provisions of the statute. 

3. Sam-The father is the natural guardian of his child and is ordinarily 
entitled to its custody. 

It is the moral and legal duty of a father to support and educate his 
children, and, a s  a general rule, he is the natural guardian of his chil- 
dren and is entitled to the custody and control of his children against 
all the world. 
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APPEAL by Mrs. E. T.  Harmon, respondent, from S i ~ l k ,  J., 14 July ,  
1931. From GUILFORD. Affirmed. 

This is a case heard before his Honor, H .  Hoyle S i i ~ k ,  judge. upon 
writ of h a b e a s  c o r p u s ,  in which the petitioner, Pau l  E. TenHoopen, 
father of the niinor in question, asked tliat tlie custody of liis child, 
I<atlieriiie TenHoopen, a minor child fire years of age, be awarded to 
him. The  child being a t  the time of tlie issuing of the writ in the 
custody of the respondent, Mrs. E. T.  Harmon, the niaternal grand- 
mother of the child, who lires in High Point, North Carolina, the peti- 
tioner being a resident of the city of Cleveland, State of Ohio, where 
he was transferred by liis employer, the Cyclone Fence Company. H e  
formerly owned a home in Charlotte, S. C., where 11e and his wife aud 
children resided. 

The court below found the facts and rendered judgn ent as follows: 
( a )  Tliat tlie minor, Katherine TenHoopeii, heretofore declared by the 
court to be in its custody, \\-as left by its mother, Katherine TenHoopen, 
with its maternal grandmother, Mrs. E. T .  Harmon, of High Point, 
S. C., while she, the mother, went to the State of Neracla for the pur- 
pose of establishing a residence and obtaining a dirorec from the peti- 
tioner herein. (b )  That  the maternal grandmother, Mrs. E. T.  Harmon, 
is a woman of the highest cliaracter and has the ahsolu e confidence of 
the court, and is financially and otherwise capable and willing to care 
for and rear said minor. (c)  Tha t  the petitioner, Pau l  E. TenHoopen, 
being the father of the niinor, Katheriric TenHoopen, is  able and worthy 
of the custody of said minor. Wherefore, i t  is ordered, adjudged and 
decreed tliat the custody of the minor, Katherine TenHoopen, be awarded 
to the father, Pau l  E. TenHoopen, upon tlie following c*onditions: (1)  
Tliat the petitioner, Pau l  E. TenHoopen, before receiving the custody 
of Katherine TenHoopen, shall file a bond, to be approved by the clerk of 
the Superior Court of Guilford County, with said clerk of the Superior 
Court of Guilford County, providing for its forfeiture in the event of the 
petitioner's, Pau l  E. TenHoopc~i's, failure to return the minor, Katherine 
TenHoopen to the jurisdiction of this court upon thir ty days' notice 
a t  any time within the period of three years from this date, and pro- 
viding further that  the petitioner, Pau l  E. TenHoopen, and others in 
whose custody he may leave said minor, will permit s:id minor to  be 
returned to  High Point, K. C., to be placed in the custody of Mrs. E. T .  
Harmon, for such part  or all of the vacation period b~?ginning f i f t e e ~ ~  
days after the close of her school and to be returned to the residencv 
of the petitioner within fifteen days prior to the opei~ing of the  fall 
term of the school, to which said minor shall go, the child to be at all 
times in the legal custody of Mrs. E. T.  Harmon during her stay in 
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Xorth Carolina, and shall be brought to and from Kortli Carolina a t  
the expense of sai4 Mrs. E. T .  Harnion. (2)  I t  is further provided that  
either parent of said Katherine TenHoopen shall be permitted to see 
the said minor a t  all reasonable and convenient times during the life of 
this order regardless of whether she be, for the time being, in the 
custody of her father, Pau l  E. TenHoopen, or in the temporary custody 
of l ~ e r  grandmother, Xrs .  E. T. Harmon. (3 )  Pending the filing of the 
bond as  hereill provided for, the petitioner being allowed thirty days to 
file same, and the appeal, if any, to the Supreme Court of Xorth 
Carolina, the custody of the child is temporarily awarded to Mrs. E. T. 
Harmon. 

The respondent made numerous exceptions and assignments of error 
arid appealed to the Supreme Court. 

Gold,  I -ork  cC. X c d n a l l y  and U .  11. Parsons  for respondent ,  X r s .  E'. 2'. 
Harmon. 

Xtancill cC. Davis for petit ioner.  

C ~ L A R K ~ O K ,  J. We think the only material exception and assignment 
of error made by respondent, is as follows: "That the court below over- 
ruled the written niotion of the respondent to transfer the liearirig and 
cont ro~ersy  relative to the custody of the minor child to the Juvenile 
Court of the city of High Point." We do riot think this exception and 
assignriient of error on the par t  of the respondent, the maternal grand- 
mother of tile child, can be sustained on tlic facts of this record. The  
respondent contencis that  C. S., 5039 is applicable. W e  cannot so hold. 

This statute is  in part, as follows: "The Superior Courts shall hare  
exclusire original jurisdictio~l of any case of a child less tlian sixteen 
years of age residing in or being at the time withill their respcct i~e  
districts: ( 3 )  Who is dependent upon public support or who is destitute, 
liomeless, or abandoned, or whose custody is subject to controversy. When 
jurisdiction has been obtained in  the case of any cliild, unless a court 
order shall be issued to the contrary, or u~ilcss the child be committed 
to an institution supported and controlled by the State, i t  shall continue 
for the purpose of this article during the minority of the child. The  
duty shall be constant upon the court to give each child subject to its 
jurisdiction such oversight and coutrol in the premises as will conduce 
to the welfare of such child and to tlio best interests of the State." 

The  abore statute has been so often discussed that we refer to some 
of the cases: In  re  H a m i l t o n ,  182 N .  C., 44, S. c., 183 N. C., 57, petition 
to rehear dismissed; I n  re  B lake ,  184 N .  C., 278; I n  re Cos fon ,  187 
N. C., 509. I t  may be noted in the H a m i l t o n  case, sups, that  the 
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nlother of tlie child was dead. Under the facts and circunistances of 
this case, n e  tliink that this v r i t  of habeas C O I ' ~ J U S  C O I I I ~ S  ~ v i t l m  t l ~ e  
spirit, as nell  as the letter, of section 2241, which is as fd1on.s :  hen 
a contest sliall wise on a x r i t  of habeas corpus between filly l~usbaiid 
and n ifc, who are living in a state of separation, without being tlirorcetl, 
in respect to tlie custody of their children, the court 01- judge, on the 
rcturn of such writ, may award thc charge or custody of the child or 
children so brought before it [>ither to tlie husband or to the wife, for 
such time, under such regulations and restrictioiis, and nit11 such pro- 
visions and directio~is as will, in the opinion of such coult or judge, best 
pronmtc tlie intcrest and velfnre of tlie cliildrei~. At aiij- tiule after the 
nlaking of such orders the court or judge may, on good cause shown, 
annul, vary or modify the same; provided, tha t  wl~ere  the father is  a 
nonresident of So r t l i  Carolina and the custody of the child lias been 
awarded, by ail order of a court of this State, to tlie n other who is a 
rwitlent of So r t l i  Carolina, no motion on the part  of such lionresident 
father may be 11ear~l or ei i tertaind by the court for a iiioclification of 
the order of the court, unless such father lias first shcwi~ u ~ ~ t l e r  oath 
that, since the n~ak ing  of the original order, lie has regulzlrly coiitributetl 
to tlie support of said child according to his means and :ccortliug to tlie 
sieetls of tlie cliiltl, and, if said motion is heard and ;it said hearing 
such fact is not establisliotl to tlie satisfaction of the court, the i n o t i o ~ ~  
for a modification of the order sliall be denied, unless the court sliall 
find that, a t  the tinie of said hearing tlie mother is not :L fit and proper 
person to have the custody of said cliiltl. ProI;itlecl, that  this act shall 
only apply after the case lias been reopened on time." 

The cliiltl was in the cons t ruc t i~e  custody of the \vif,>, the actual or 
trniporary custody being in tlie niatel.na1 grantfmotl~er, as agelit of the 
\\if(>. W e  think this, to all intents and purposes, a eo~itest between the 
h u s b a ~ ~ t l  and wife for tlie custody of the'cliild, and comes nitliin the 
statute. C. S., 2241, szrpru. The n l ~ o l e  matter has been goue into thor- 
oughly in a siniilar case, and n.~, see 110 reason to repeat. C'legg I ; .  C'legg, 
ISGY. C . , 2 S , S .  e . , l S ; S . C . ,  730. 

We t l~ii lk there was sufficient conipcteut evidence to sustain tlle f i d -  
ings of fact by the court helon.. Taking the evidence unobjected to on 
thc rccord, we think it sufficiri~t for the court below to base its findings 
of fact and conclusions of lan-. I f  the evidmce was i~iconipcte~it  in refer- 
ence to the wife, we think it immaterial. We hold that  the father is  
the natural guardian of his children, and as a general rule and a t  
common law has tlie paramount right to the custody and control of his 
childre11 against all the world. I t  is the moral and le,gal duty of the 
father to provide for tlie protection, maintenance and education of his 
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cl~ildreii .  A\.euwrrle c. Bunch,  144 Pu'. C., 1 5 ;  I n  7.e [I'umer, 1.51 S. C., 
474; 1 1 1  1.e Allean.s, 1 7 6  x. C., at  p. 307. 

I n  ye Xeans ,  supra, a t  p. 313, i t  is  sa id :  " I n  ,\-elcso?ne c. Bunch,  
144 S. C.,  1 5  (Y. c., I42 ,1'. C., 1 9 ) ,  the  child u a s  awarded to n i~ori- 
resldeut father ,  n l io  had sliowrl tha t  he  n as worthy and  i n  eLery way  
qualified to care f o r  it, a i d  a like principle is  appro led  axid applied else- 
~vl ierc  1x1 n ell c o n ~ i d ~ r e d  cases. E.c I'arfe Duu~tlye,  ' i d  S .  C., 1 6 ;  It'uod c .  
IITood, 5 I'aige Chan.,  596;  29 Cyc., 1600. It m a y  be n e l l  t o  uote  
t h a t  011 a hearlug of this  kind the judgiiieiit 1s i ~ o t  intended to be a filial 
determirlation of tlie r ights  of the  part les  touching the care a d  control 
of the  child, but, on  a cllange of conditions, p r o l ~ e r l y  established and  
i n  the  courts of the motlier's domicile o r  other courts h a \  ing  jurisdictioli, 
the quebtlou may be f u r t h e r  lieartl a i d  deternl i i~ed.  29 Cyc., 1605, citing 
XcGouch c .  ,llcC;ouch, 126 Ala., 170, axid other  cases." 

I n  Peck, 1)omestic Relations, 3cl ecl. (1930),  chap. l b ,  11. 371, sec. 30, 
i t  i s  s a i d :  "Tho fa ther  lias a t  coimnol~ la\$ the uriquestioned r ight  of 
custody and  coutrol over h i s  rnilior chlltlreu as  against the  mother, a n d  
still  more clearly as  agamst  any th i rd  person." Patrick v. Bryarl, 
ante, 61. 

'VVe see no reasoll to dis turb the  judgment of the court  below. In re 
Blake, 184  S.  C., 278. T h e  judgrlieiit is  

Afir ined.  

1,ELIA 11. BROWN r. JIARGARET TURNER, ADMIYISTRATKIX OF 

FRAXR T U R S E R ,  UECUSED. 

(Filed 17 fibruary, 1032.) 

1. Mortgages F a-Mortgagor's liability to mortgagee is not changed 
by mortgagee's agreement with subsequent purchaser t o  release par t  
of land. 

Wl~ere  land subject to a mortgage is sold successively by deeds in 
\vliich the grantees assume t11c rnortgaee indebtedness, and thereafter 
tlie mortgagee rclenscs a l ~ a r t  of the land from the mortgage lien by agree- 
mciit with a suljsequent purchaser without the knowledge or consent of 
the mortgagor: Held,  the primary liability of the mortgagor to the mort- 
gagee is not aft'ected by the release, and the mortgagee may recover 
against the mortgagor on a note esec.utcd by him and secured by the 
mortgaytx. 

2. Mortgages C a-Personal liability on  note secured by a mortgage is 
not  merged therein. 

The execution of a mortgage does not merge the personal liability of 
the mortqagor on his note sccured thereby, arid the mortgagee, upon 
default, may sue either in po-sonam on the note or in rem by foreclosure, 
or may unite both rrmedies in one action. 
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3. Mortgages C d-As between the parties a release of part of land from 
mortgage does not affect mortgagee's lien on tlie remlinder. 

As between the original parties a release of part of the, land mortgaged 
from the mortgage lien does not affect the mortgagee's lien on the re- 
mainder, which is security for the whole debt. 

APPEAL by defeiidaiit from S f a c k ,  J., at  September Term, 1931, of 
B v ~ c o n r s ~ : .  Affirmed. 

This is an  action oil a promissory note for $375 executed and de- 
livered to the plaintiff by F rank  Turner,  the defendant's intestate. Tr ia l  
by jury was waived, the material facts being as follows: 

On 18 May, 1926, F rank  Turner bought from the plaintiff and her 
sister, I d a  I f .  C a t h y ,  two houses and lots described as lots S and 9 at 
the price of $3,000. I I e  paid $750 and csecuted six notes for $379 each, 
aggregating $2,250. To secure payment lie executed a deed of trust on 
both lots to the Central Bank ant1 Trust  C'oinpaiiy. Pr ior  to 8 May, 
1928, the debt had been reduced to $1,500, and prior to this date W. B. 
Cathey through tncsne conreyances had acquired F rank  Tur~ier ' s  title 
to tlie lots. Cnthey made inipro~cnients in the house 011 lot 9, thereby 
illcreasing its value $500. The ra lue  of lot 9 Tvas then $2,000 and the 
value of lot S was $1,500. 011 8 Xay ,  1928, the plaintiff and her sister, 
Ida  N. Cathey, mnde ail agreement with TV. B. Cathey that the trustee 
should release lot 9 from the operation of the deed of trust, so that  said 
Cathey might obtain x first mortgage loan on the property. B y  consent 
of these parties tlic Central Bank and Trust  Company released lot 9 
on 8 Nay ,  1028, nitliout notice to F rank  Turner.  Cathey then executed 
a lnortgage or deed in trust on this lot to secure $1,200 which he bor- 
ro~ved from the Blue Ridge Building and Loan Association. At this 
time Cathey paicl $750 of the remainder due on the notes ($1,500) 
secured by the deed of trust to the Central Bank and Trust  Company 
and paid the interest 011 the remaining $730 to 1 3  Sovember, 1928, 
leaving unpaid two notes for $375 each, the one in  suit held by the 
plaintiff and the other by I d a  M. Cathey. The trustee held lot 8 as 
security for these notes. Lot 9 was sold under the moatgage given by 
Cathey. 

Tlie defendant contends upon these facts that  Catlley became the 
~ r i i i c ipa l  debtor and F rank  Turner  a surety, who was discharged from 
liability to tlie mortgagee by thc trustee's release of one of the lots. 

The other question is whether tlie action is barred by the provisions of 
section 100 of the Consolidated Statutes. 

J o h n  a. C a t h e y  and J a m e s  E. Rec tor  for p l a i n f i f .  
J .  E.  Baumberger  and F .  IV. Tlzonzas for de fendan t .  
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. l ~ a ~ r s ,  J. - in  agreement by the purcllaser of an equit) of ridenip- 
tion with his rendor that  he nil1 assume a i~t l  pay t 1 1 ~  mortgage debt 
nil1 rendcr him pcrsonally liable, not only to his grantor but also to the 
holder of the rnortgnge. As betn cen tl~emielves the purchaser is regartletl 
as the principal debtor and the grantor as surcty;  ant1 tlic nlortg:rgc:l'b 
right to rnailltaiil ail action upon this agrecnicrlt rests upoli tllo groullil 
that tlie contract of tlic purchaser is a collateral stipulatiou obtairicd 
by the mortgagor, which by equitable subrogation inures to the benefit 
of the mortgagcXe. Tllc mortgagee is elltitled to appropriate for liis debt 
any security held by liis debtor for its pajment, but lie has no rights 
against the purehaw-  nhich  could not under the coiltract of purchase 
1ia.ie bcen clairnetl by tlie original debtor; and in tlie application of this 
equitable doctrine the niortgagee has bee11 nllov etl to enforce the personal 
liability of the purcliaser only to the extent of a deficiency upon a fore- 
closure sale of the mortgaged premises all11 only if the party to ~rl ioni  
the p u w l ~ a x r ' s  agreement was g i ~  en n a5 himself pcr~onally liable for 
the, payrwnt of the mortgage debt. Thc  mortgagor of courqe remains 
liable to tlic mortgagee as  the debtor to nhorn the credit was dircctly 
extencled. This is the principle set forth in Baber v.  Hanie, 163 K, C., 
588. On the principle that  one for n h o v  hmefit a promise is made may 
maintain an action upon tlie promise, it  is held in a later case that  tlie 
niortgagec. may sue the mortgagor's grantec nlio has asvmml the pay- 
m m t  of tllc d ~ b t  ni thout forcclosillg the mortgage or joining tlie mort- 
gagor i11 the action. R ~ c t o ~  zr. Ll/da, 180 K. C., 577. See Iieller v. 
Par~ish,  196 N. @., 733, and Parller v.  JIiller, 186 J. C., 500. 

We hare  restated these principles for the reason that the tlc,fendant 
cites Baber v. Ilanle and Parlier v. X i l l c ~  as authority for the position 
that tlie mortgagor and tlie pixrson assuming the payrncilt of the iiiort- 
gage debt sustained the relation of surety and l~rincipal  not only as 
bctnecn theniselres, but as between tliernselres and the mortgagee. TVe 
do not concur ill this statement. The  o d y  parties to tlie present action 
are thc Iiolder of one of t11c notcs antl the administratrix of Frank 
Turner, the mortgagor. Neither of tlie vendees ~ l l o  assume~l the debt 
is a party. The object of the action is to procure a judgment on thc 
mortgagor's note, not to foreclose the mortgage or to adjudicate tlie 
rights of all persons who were coilnected with the several transactions. 
The only asscrted counterclaim set up  in tlie anzaer consists simply of 
awrnients upon ~vhich it is sought to dismiss the suit antl to bal- tlie 
plaintiff's recovery of a judgment. The  only point in issue is n l ~ e t h ~ r  
the deferidant is  indebted to the plaintiff on the note. 

The doctrine that the purcliaser of an equity of redemption assunling 
the paynleilt of the mortgage debt is the principal and his grantor the 
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surety, obtains  a s  between t h e m s e l ~ e s  and  does not preclude tlie mort-  
gage? f r o m  proceeding against  the  mortgagor as  h i s  pr incipal  debtor, 
a t  least when h e  does not assent to  the  agrecmcnt. S o  f a r  a s  the  mort- 
gagce is interested t h e  mortgagor is  not a mere surety. T h e  mortgagee 
is not rcquirctl first to  foreclose liis mortgage;  h e  m a y  x i n g  suit only 
on the notc. T h e  fact  tha t  t h e  mortgagor h a s  sold the  equity of redernp- 
tion to a pui~chaser  u h o  assumes t h e  mortgage deibt does not change the  
r ight  of t h e  holder of the note to pursue  the  personal r e n e d y .  H e  may 
bring a n  action in person an^ or  a n  action in rem, or h e  m a y  pursue both 
rernedies i n  one action. T h e  debt is the  p r i m a r y  obligation between the  
part ies  and  the note is  t h e  p r i m a r y  evidence of the debt. T h e  execution 
of the mortgage does not rnerge the  mortgagor's personal liability. 2 
J o i ~ c s  011 Mortgages ( 7 t h  ecl.), sec. 1220;  41 C. J., 733, s w .  783;  Ellis z.. 
I l ~ i s s e y ,  66 S. C., 501; Silvey u. rlzley, 118 AT. C., 955 ; JlcCaskzll c. 
Graham,  1 2 1  S. C., 190. H i s  Honor  was therefore correct ill liolding 
tha t  t h e  rclcasc of the  litw on one of the  lots did no discharge t h e  
pr imary  liability of the mortgagor. , is b(>tween the  or iginal  par t ies  
the  rclcasc of a p a r t  of the mortgngt~tl premises does not affect t h e  
~ ~ l o r t g a g c e ' s  lie11 upo11 the residuc;  this  is  bound for  ihe whole debt. 
2 J o ~ ~ c s ,  a ~ r p ~ u ,  sccs. 722, 981. 

17poi~  tlie facts  f o u ~ ~ t l  by t h e  t r i a l  court the action is  not barred by 
srct;oll 100 of the  Co~~sol idatecl  Statutes .  Judgnient  

*~ffirmetl.  

(Filed 17 February, 1!)32.) 

1. Banks and Rankjug C r-Definition of "deposit for a specific purpose." 
111 ortlcr to constitute "a cleposit for a specilie 1)ur~o:je" as  defined by 

la\v i t  is necessary that the parties intend a t  the time :hat the proceeds 
of thr, deposit s l~al l  remain segregated m i l  not be used by the bank in 
its ordinary business or commingled with its general funds, that there be 
nu agwemcnt, esprrss or ilnglietl, that  the deposit s11:tll not constitute 
a part of t l ~ e  general fulids of the bank or b'e subject to its exclusive use 
or control, tliat the bank have notice or knowledge of tlle character of 
the dcl)oait a t  tho t i u e  it  is made, and that the deposit must in fact 
swcll tlic asscts of tlle bank, and the mere tracing of tlte money into the 
common funds of the Imnk is not a sufficient identification or segregation 
of the deposit. 
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2. Banks and  K ~ n k i n g  H d-Deposit i n  this case held t o  be for  specific 
purpose a n d  constituted a preferred claim against receiver. 

Khere a sum is deposited in a bank under an agreement that the bank 
hold the f ~ m d s  and distrib'ute them in accordance with an n\~nrcl to be 
made 11etn.een the interested parties by arbitration, and the bank receives 
the del~osit arid gives a receipt therefor stating that it hat1 received the 
amount deposited in escrow under the agreement and that it T\-ould pay 
the surn to the intcrrsted parties in accordance therewith, and thc tleposit 
is credited to the bank's "cscro\v agreement account" in  its trust depnrt- 
mctlt, and the bank bc~otncs insolvelit : H e l d ,  tlic deposit \\-as delivered 
to the bank unrlcr a n  agreement tlint it be al~pliecl t v  a particular pur- 
pose, and the ba111; had sufficient kr~o\\-ledge and notice of the trust char- 
acter of the deposit and the purpose to which thc tlcposit was to be ap- 
plied, and the deposit was "a deposit for a spccific purpose," entitling the 
clai~nants to a preferred claim therefor ngainst the assets of the bank in 
the receiver's hands. 

CIVIL ACTIUS, before S la tk ,  J., a t  S o r e m h e r  'L'erni, 1931, of B r r -  

The cau-c2 n a b  submitted upon a n  agreed s tatci iw~it  of fact., nliicli, 
i n  w b s t a ~ ~ w ,  a rc  as  follonb: P r i o r  to 23 Janwrry ,  1928, thp plaintifib 
rcntlrretl certain s e n i c e s  upon tlie Alrcatle Building i n  A M i e ~ i l l c ,  be- 
l o n g i q  to the  estate of E. TIr. G r o ~ c .  Ai tlihpute arose nit11 respect t o  
quell i r r r i ccs  a ~ l t l  i t  n a s  agreed tliat the d i \ i s i o l ~  of the  fund  s l l o ~ l t l  he 
dctcrmincd by ar\)itration. T h e w a f t e r  the Grol  e c i ta te  paid by c~liccli 
tlie sum of $21.241.T1. Tlic clitck n as ciitlorwl by plaintiffs a. follon s : 
" P a y  t o  the order of the ('entr:d Hank  a1111 T r u s t  ('o111l)a11). fo r  ipec4al 
deposit as  a n  c w r o n ,  subject to t h r ~  t c r r l ~ ~  of tlir  agreement 11ttnt r11 the 
ulitlersignetl p a y e s ,  of datc  2 3  Janu:lry, 1928. Charl(.. S. Parkclr, 
F r e d  Ai. Bishop." On the sarnc day thi5 ( a l ~ c ~ l i  \!as d(l)o,itccl i n  the  
defcl~claiit, C'cntral B a n k  ant1 T r u s t  C'o~rilm~ly, antl said h n ~ i k  g a l e  a 
receipt f o r  wit1 fund  as  fo l lon i  : "IYe l inrc  had  clcpositctl nit11 uq 
escron agret>mcnt, dated 23 J a n u a r y ,  1928, bct \ \ twi  F r c d  A. 13idlop, of 
Riclniiond, \Tlrgi~i ia ,  and  Charlcs  S. I'nrlier, of , i s l i e~ i l l r ,  S. C. TVe 
a r c  :rl.;o i n  receipt of checdk tl:~tctl 26 . ingust ,  1919. fo r  $21,%1.71, p v -  
able to  F r e d  A\. Bishop antl Cliarles S. Parker .  Thi.  c11c~lk i b  tIr:lnn by 
estate of E. TI'. G r o \ c  by St .  Loui5 Union Truzt  C o r n p a ~ i ~  of St. Loui., 
Mo. These funtls ni l1  be paid out by  us  i n  :recordmice n ~ t l i  the terms of 
the escrow agrccwcwt. T h e  c.scrou agrc~tmic~nt referred to  n a r  tllc a.gw- 
lrirlit between Bishop and P a r k e r  tha t  the dix ision of saitl funtl betneen 
them ihoillcl be tlettw~lilietl hy arbitratiolr.  T h e  lai t  pai.agrapli of the 
cscrow agrecnicnt was a s  f o l l o m :  "I t  is fu r ther  a p e d  tha t  11poi1 ,settle- 
melit n i t l i  said G r o ~  c e ~ t a t e  19- private  t reaty or up011 rencl~tion of the 
final judgment against said Grove est:rtcl, tliat the attorncyr of the  
parties hereto sliall h a r e  t h e  r ight  to collwt ant1 rwcive the  moneys 
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PARKER C. TRUST CO. 

found to be due to the parties hereto, or either or both (of them, in ac- 
cordniice v i t h  the terms of said sc>ttlement or judgment, and tlie same 
fortliwith to deposit as  nil escrow in the Central Bank and Trust  Com- 
11a11y of Ahheville, S. C., subject thereafter to be disbursed to the parties 
respcctivelg, ill accordalicc nit l i  the terms of the award of tho arbitra- 
tors, as licreinbefore provided." 

The sum ill coiitroversy was received by the trust clepartmeilt of 
defrnda~it  and deposited in the conuiiercial department of said bank ant1 
entered on the books of the bmik and crcditcd to the account known a s  

the "escrow agree~lieiit account." Thereafter, on 10 Ssvember,  1930, 
the defclidant suspended busiiiess and closed its doors. 

Subsequelitly, on 12 December, 1030, the arbitrators, aftcr hearing 
tlie el itleilce, awarded $1,401.67 of said f u i d  to the pl~ii i t i ff ,  13isliop, 
aiid $19,801.67 to the plaiiitiff, Parker.  ,lfter the axart l  was made tlic 
plaintiff made denlniitl upon the l iquidati~ig agent of t l ~ e  defentla~it to 
deli\ cr said fund in accordalice v i t h  the teriiis of the deposit and escrow 
agrcerne~it. The defendant declined to deliver said fund upon the ground 
that the iiioliey h:d beconle iiiterniiiigled with other futics of defendant, 
aiid that  plai~itiffs thereupoil were merely unsecured creditors of tlie 
b a l k  The cause TI as llearcl and tlie tr ial  judge elitered : judgrile~it, the 
pertiiie~it portioli of n liich is as fo l low : ' ' It  is, therc~upon, ordered, 
atljudgctl aid dc.crcctl that tlie claim of the plaintiffs bc and the saiue 
i* liereby nllonetl as a preferred claim ngailist the assets of the Central 
13n11k :~iitl Trust  Coliipaiiy, and nheu final settlenleut i ;  niacle by said 
defeiiilniit the said claim sliall be allowed priority in paymelit o ~ c r  
tlic. claims of the cominon creditors and sllall either be paid in full, 
as a preferred claim, or, in tlie event of all illsufficient amount, to pay 
all of the preferred c lam~s,  the11 it shall s11:lre pro rata ni t l i  the otlier 
lxcfcrrotl claiins agailist the said C'eutral Bank and Tru:t Colilpa~iy." 

From the forcgoiiig judgnmlt the defcntlant appealed. 

UKO(.DES, J. Tlie questioiis of law iiivo11-ecl i ~ i  the appeal may be 
stated as follo~rs : 

(1)  I s  tlic deposit which ir the subject of the cont ro~ersy  "n deposit 
for a specific purpose" as co~~templa ted  alid defined by 1:1w? 

(2)  Does such deposit entitle the owner or beneficiary thereof to a 
preferred claim upon tlie assets of an insolvent bank?  

I3a1ik deposits are classified by law as general deposits, special dc- 
posits, and deposits for a specific purpose. The  definitions of such de- 
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posits are set forth in Corpora f ion  Commission T. T r u s t  Co., 193 S. C., 
696, 135 S. E., 22. The Court says: ''A deposit for a specific purpose 
1s made when money or property is delivered to a bank to be applied 
to a designated object, or for a purpose which is particularly tlcfinetl, a \ ,  
for  esample, the payment by the bank of a specified debt. I t  is neitllrr 
general nor wholly special. I t  partakes of the nature of a special de- 
posit to  tlic extent tha t  the title remains in the depositor, ant1 does 
not pass to the bank. The  consequence is that  the money, if not applied, 
or if misapplied, may be reco~ered as a trust deposit." The general 
principles governing such dcposits hare  been discussed and applied in 
the following cases, to wit : B a n k  I* .  Davis ,  114 K. C., 3-12, 1 9  S. E. ,  2S0; 
C'orporation Commission c. l ' lust Co., 193 S. C., 696, 13s S. E., 22;  
Corporation C'owznzisszon v. T r u s t  Co., 194 S. C., 125, 138 S. E., 530; 
B a n k  v. Corporation Commission,  201 N. C., 381, 160 S. E., 360. The 
whole question is discussed with great cleariiess of detail by l ' a ~ ~ h e r ,  
Circui t  J., in Poission v. Wil l inms;  Firs t  S a t i o n a l  B a d  of T'en f u r a  1.. 
Tl'illianzs; X a r s h b u m  v. W i l l i a m s ,  1 5  Fed. (2d) ,  pp. 582, ef ccq. 

The foregoing decisions and ot!lers of like tenor est:rhlish certni~i  
ear-marks or indicia by x i  hich a deposit for a specific purpose or a trust 
deposit may be recognized and established. These i~itlicia ma) 1jv clasii- 
fied as follows: (1 )  The  parties must intend a t  the time the tlepoiit is 
made that  the proceeds thereof shall remain segregated autl iiot corn- 
miriglcd n i t h  the general funds of the baiik and used lq it i l l  accord- 
ance u i t l ~  tho ordinary customs or usages of baakiiig practice; (2)  
there niust be ail agreement, express or implied, that  such dqm-it shall 
not constitute a part of the general funds of the bank a i d  ~ u h j c t ~ t  to i t> 
exclusive use and control in the ordinary course a i d  prowcution of its 
business; (3) notice or knonledge of the trust character of thc tlepoiit 
must be disclosed or appear a t  the time the deposit is reccireil hy the 
hank; (4) the deposit must, in fact, swell or i n c r e a s ~  tlie nsscts of the 
bank; ( 5 )  the mere tracing of the money into the common funds of 
the hank is not a sufficient identification or segregatioii of tlic deposit. 

Applying the pertinent principles of lam to the facts disdosed by the 
record, it is manifest that  the deposit inrolred in this case n-a3 delivered 
to the bank to be applied to a designated object or for a pu rpov  particu- 
larly defined in the escrow agrepment. This escrow agreement put the 
bank upon notice that the fund was to he held pending all arbitration 
proceeding and to be disbursed in accordance with the anard .  Indeed, 
the bank r ece i~ed  the fund with sufficient linowledge of the trust cliar- 
aeter and quality of tlie deposit, upon express agreement that such fund 
was to be used esclusirely for the designated purpose. Therefore, the 
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court is  of t h e  opinion t h a t  the  f u n d  n a s  a t rust  deposit. Corlsequeiitly, 
the I:IY, a s  applied by decisiol~s ant1 testwri ters  impresses upon such 
f u l ~ t l  a preferential quality. Hencr ,  i t  is concluded t h a t  the  judgnleut 
was  correct. 

-Iffir111 ctl. 

EVERETT GOSSELL, BY HIS KEXT FRIEXD, S. I<. GOSNELL, V. SOUTHERS 
RAILWAY COMPANY, BILTJIORE HOSPITAL, ISCOBPORATED, ASD 
HALCTOKE PARKER HILLIAIID, CSECUTRIX OF DR. WJI. D. HIL- 
LI  ARD. 

(Filed 17 February, 10X.)  

1. Physicians and Su~'geons Il b-Person employing phy!3ician is  liable 
to injnrcd pmty only for failure to use due care in selecting physician. 

Where an employer, in recognition of his legal or mor:l duty, cmploys 
a pliysician or surgeon to attend an injured eml>loyee, the mly duty \rhich 
the employer owes the employee in this respect is to exercise reasonable 
care in the selection of tlic pliysicia~i or surgeon, and where, in an 
action by the eiuployee against the employer to recover damages for tlie 
iicqligent trt'ntment of the employee by tlie physician selected by the em- 
plojcr, there is no nllcgation that employer failed to exercise reasonable 
c4are in the selection of tlie physician, a judgment di~miis ing the action 
as  to such employer is correct. 

2. Hospitals C a-Hospital is not liable for negligence of physician not 
en~ploycd or selected by it. 
h hospital which undertakes to furnish only the facilities for on opera- 

tion or for the treatment of a patient is not responsible f(w the negligence 
of a ~~liysician chosen by the injured person or by a third person for him, 
:mcl where, in ~ u i  action against a hospital for  damage:^ caused by the 
negligence of a pll~.sicinn, there is no allegation that ths? physician was 
cmploycd by the 11ospit:iI or trcatrd the patient as  agent of the hospital, 
tlic action is properly diemiesed as to the hospital, there being no cause 
of ncticn stated against it. 

3. Judgments L b J u d g m e n t  for personal injury against tortcfeasor 
will not bar action against physician for negligent treatment of 
injuries. 

A judgment recovered against a person negligently causing a personal 
iujury to the plaintitf' nil1 not bar an action by tlie plaintiff against a 
physician or his cw?cutris for damages caused by the negligent treat- 
nlcnt of sue11 i n j u r i e ~  by the pliysician, the two causes of action being 
separate aud distillet, and the second action not ariring out of the 
negligence alleged in the first. 

A l ~ ~ ~ ~ k . . i r ,  by plaintiff f r o m  SfnrX, J., a t  October Tern], 1921, of M.iur- 
s o s .  Affirmed as to  dcfcntlants, Soutlicrn Rai lway Compally and n i l t -  
more Hospi tal ,  I l icorporatcd;  reversed as to tlefendallt, 1Ialc;voue P a r k e r  
Hil l iard,  executrix. 
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T h i s  is  a n  action t o  recLorer of tlcfc~ltlants clamages for  1)crsonnl ill- 
jnric~s suffcretl by plaint i f f ,  resulting f r o m  tho u n s k ~ l l f n l  :r~~cl licgligcllt 
treatment of l ) l : ~ i ~ ~ t i f i ' i  hrolicll leg by D r .  TT'illialn 1). Hilli:~rcl, te.t:itor 
of t l ~ c  tlcfclitl:1nt, II:llcyone P a r k e r  IIill iartl ,  esec.utris, qucli trr>rt~litwt 
11a1 ing been g17 cn t o  111:~intiff nh i lo  lic~ \\as i n  :L I l o y ~ i t a l  on lied :\li t1 

o p t m t t d  by  tlie clcf(nt1n11t. Bi l tmorc I I o q ~ i t a l ,  Incor l~or :~ te t l ,  puriual l t  
to  tlie erril)logmc~it of the  snit1 D r .  I I i l l iard 1, t l ~ c  tlefcntla~lt,  Sout l i e i~ i  . . 
R:dn:ty C ' o ~ l p a r ~ y ,  to trc1:lt l)lail~tiff 's b r o k t r ~  leg. a s  a 1)ll~ilclill l  : I I I ~  

&urgeon, i n  said 1loy)it:ll. 
On or about b , iugust,  1926, l~laiiltiff,  one of i t s  e ~ ~ i l ~ l o ~ c e s ,  \ \ a s  111- 

ji~rccl by t h e  negligc~llcc~ uf the clrf t~~lt l :~nt .  Soutlltrii  R n i l u a y  ('oinlialiy. 
7 ' 1 1 ~  .aitl dcfer1tl:nlt c :~u , i t~ l  tlic l~l:rilitiiT to IIC taken i r l ~ l ~ ~ e c l i ~ ~ t ~ l y  aftor 
11e n a s  iii jurcd to a lio*l)ital onnetl ant1 operated by t l ~ e  (It f e ~ ~ ~ l a i i t ,  13ilt- 
lnorc H o s y ~ i t d ,  Ilicorporatcd, and  to he t reated i n  said l i o ~ p i t a l  l m -  
fes*ioiinlly b r  D r .  T i l l i n m  D. H ~ l l i n r t l ,  a p h p i c i a n  ant1 \urgcwll, i l~ l ly  
llcel~sed to  l~rnc t ice  liis profes-ion iii t h i i  State .  -It t l ~ c  t ime 11c n a s  
tmployecl 11y tlic tlcfei~tlzil~t, S o u t l i c r ~ ~  I i a i l n : ~ y  C'ollil)a~iy. to t r w t  the 
1)laintiff. autl nl l i lc  llc. n a b  t r c : l t i ~ ~ g  plal~itlfF 111 t l ~ e  110sp1t~rl o\\110cl :111(1 
operatwl hy the  defe i~c l t~ i~ t ,  I3iltnlore Hoqpital,  Incorl)or:~te(l.  D r .  H i l l ~ a r t l  
n as  a c t i ~  elg engaged i n  the  p r a c t i t ~  of liis p r o f e 4 o n  ill Unncolnbe 
County, Xort l i  Cnroliiia. 

A s  t h e  result of his  ill juries caused by the nepligeiice of t l ~ o  ~ l c . f e ~ ~ t l a ~ ~ t ,  
Sout l ic~nl  Hailn :ry C 'o~~lpany ,  plaintiff'q leg n :IS broken 11c.tn (.en the 
k n e e - j o i ~ ~ t  and the  hip-joint.  -It  the  request of t h e  cleft~ntlant, Sout l i e r l~  
R a i l n a y  C'ornlial~y, nntl pursuniit  to  h i?  elnploymc.nt 1)- s:ri(l (~11111p~111~, 
fo r  tha t  l )urpos;  ,I). I i i l l i a rd  undertook to t reat  a n d  tlitl t w n t  p1:iin- 
t ~ f f ' s  broke11 leg, n hile h e  n a5 i n  t h e  hospital.  I t  is allcgccl 111 tlic coin- 
plaint  nntl, f o r  tlic p u r l ) o m  of this  appeal,  adlnittetl by the clcfcntlaliti, 
t h a t  his  t reatment  n a s  unskillful and  ~legligeiit, and  tha t  a i  tlic. result 
of said unskillful and iicgligent t reatment ,  plaintiff TT:M seriouily and 
pcrinanently injurcd,  to  his  great  d:rmagcj. 

T h i s  action n a. hcguii on 4 J a n u a r y .  1028, to r c c o ~  c r  of the dcfentl- 
: ~ n t s  as  daliingcs fo r  the  i i~ jur icb  resultillg f rom t l ~ c  ~ n i s l ~ i l l f u l  ant1 riegli- 
g e i ~ t  t r e a t r n ~ n t  of plni l~t i t f ' s  broken lo$, tlic sum of $10,000. Sillre tlie 
eommcnce~nerit of the nction, D r .  Williaiil TI. I i i l l inr t l  hay tlietl. H i s  
csccutr is ,  Halcyone P a r k e r  IIilli:wd, liaq 1)em (1111- made :r  part^ to 
the  action. 

O n  6 Octohcr, 1926, t h e  plaintiff iiistitntcd a n  action ill t l ~ e  Supcrior  
Court  of Buncomhc County against the defendant liercin, S o u t l i e r ~ ~  
R a i l ~ r a g  Company,  to rccoTcr damages for  tlic personal injur ies  ~ u f f e r c d  
1117 h im,  r e q u l t i i ~ ~  from the  rlegligence of said defendant on S -Iuguqt, 
1926. T h a t  action n a s  tricd a t  the  October Ternr, 1927, of t h e  Superior  
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Court of Buncombe County and resulted in a judgment that plaintiff 
recover of the defendant, Southern Railway Company, the sum of 
$2,750. That  judgment has been fully satisfied by the payment to the 
plaintiff by the Soutllern Railway Company of its amount. 

TS'hcn this action was called for trial, after the plea&ngs had been 
read, the court was of opinion that  upon the facts admitted therein, as 
above set out, the plaintiff was not entitled to recover of the defendants, 
or  of either of them. 

From the judgment dismissing the action, in accordance with thc 
opinion of the court, plaintiff appealed to the Supreme Court. 

Joh7~ -1. Bendricks for plainti!'f'. 
R. C. Kelly, Guy Roberts and Jones Le. Ward for defendant, Souflzern 

Railusay C'on~pany. 
Johnson, Smatkers Le. Rollins for defendants, Biltmor? Hospital, In- 

corporafed, and IIalcyoae Padcer Hilliard, executrix. 

C o s s o ~ ,  J. I t  is well settled in this and other jurisdictions that where 
an employer, in rccognitioii of his legal or moral obligations to his eni- 
ployee, employs a physician or surgeon to render p r o f e ~ i o n a l  services 
to his employee, who is in need of such services, whethw as the  result 
of the negligence of the employer or otherwise, the only duty which the 
employer owcs to such employee, is to exercise r e a s o n a h  care in  the 
selection and employment of the physician or surgeon. R h e r e  the em- 
ployer has exercised such care, and has employed a phpil:ian or surgeon 
who is duly licensed to practice his profession in this State, who is  
actively engaged in such practice, and who is not known io the employer 
as wanting in professional skill or character, the employer will not be 
held liable for damages resulting from the unskillful or negligent treat- 
ment of his employee by the physician or surgeon employed by him. 
Barclen v.  R .  R., 152 N. C., 318, 67 S. E., 971. The general rule is 
that  an action for damages caused by the negligence or unskillfulness of 
a pliysician or surgeon engaged by one person to attend upon another, 
professionally, canliot be maintained against the employer, unless he was 
himself chargeable with a n a n t  of proper care in the selection and em- 
ployment of the physician or surgeon. 19 -1. L. R., 11 1183. I n  the 
absence of an  allegation ill the complaint in the instant case that the 
defendant, Southern Railway Company, failed to exercise reasonable 
care in the selection and employment of Dr .  Hilliard to reat the plain- 
tiff, professionally, after he was injured by the negligence of said de- 
fendant, the facts stated in the complaint are not sufficient to constitute 
a cause of action against the defendant, Southern Railway Company. 
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For  this reason, there is 110 error ill the judgment clisnlissing the action 
as to said defend:mt. 

I n  Penland c .  H o s p ~ t u l ,  199 K. C., 314, 131 S. E., 466, it is said:  "The 
owner of a hospital, ~ l i e t l i e r  an  i n d i ~  idual, firm or corporation, is riot 
liable for tlarnagcs resulting from u surgkal  operation, or from treat- 
~ l i e r~ t ,  lnetlical or o t l l e r ~ i ~ e ,  in said ho~p i t a l ,  n-l~en the surgeon n h o  per- 
forlned the ol~cr:~tion or tlie p l~>r ic iau  ulio treated the patient, \ \as 
employee1 11y tlie patient, or by some olle otlicr tllarl such ov ner, and t l i ~  
clai~inges resulted from the negligence of such surgcon or pliysiciau. 
The  onncr of tlie hoy~ i t a l ,  nhen the hospital is conducted for his, tllcir, 
or its g a i q  :nid not for charit:tble purposes, is liable for ~ u c l i  damages 
11 hen they rt sult from injuries caaused by tlie negligence of such owner, 
or hy the riegligence of his, their or its agents, s en  ants or employees 
actilig nitliiri the scope of their enlploynwnt. TThe~i the onncr of the 
hospital ulidcrtaht~s only to furnish the facilities for the operation, or 
for the treatment of the patient, and the p a t i e ~ ~ t  sclects and cmplojs 
the surgeon n h o  operatca on or the pl~ysiciau nlro treats the patient, 
such on~ ie r ,  altliough llc, they or it charges for the use of the facilities 
fur r i i~ l~et l ,  is ~ o t  liahlc for claniagcs rcsultilig solely from the ncg1igc11c.e 
of the surgeoll or phy~ ic im."  1 1 1  the roiliplaint in the iristarit case, it 
is not allcged tllat Dr.  Hilliard was an employee of the defendaut, 
Biltnlore Hospital, Il~corporatetl,  or treated the plaintiff as the agent 
of said dcfcntlamt. I n  the absence of such aIlegatioris, the facts stated 
in the complaint are uot suficie~it  to collstitute a cause of a thon against 
the tlefe~idn~it, Bi l tn~ore  IIoyjital, 111corpor:~tecl. For  this ream1 there 
is no error in the judglnellt d i s l~ l i sh i~~g  the action as agaiuqt the wid  
defendant. 

The  c a u v  of action allcgctl in the coinplaint in thiq action ag:~inst Dr .  
TTilliam D. Hilliarrl, upon rh ic l i  plaintiff demands judgmrmt against 
the defendant, Halcyone I'arkcr IIillinrd, his executrix, clitl not arise 
out of the ncgligelice of the dcfenclmt, Soutllern R a i l ~ a p  Compnuy. 
I t  arose out of and is fountled upon the unskillful and negligent treat- 
ment of plaintifi's broken leg by Dr.  Hilliard. The judgment rcco~oretl 
by the plaintiff against the Sout l~ern  Rai1n.a~ Company in the action 
tried in the Superior Court of Buncombe County and fully satisfied by 
said company before the comrriencenlent of tliib action, is not a bar 
to plaintiff's recorery in this action against the defendant. Halcyone 
Parker  Hillinrd, executrix of Dr .  JITilliam D. Hilliard. Tlie cause of 
action on which said judgment was racorered is separatt and distinct 
from the cause of action alleged in the complaint in this action. Fo r  
this reason plaintiff is not barred from recovery against said defendant 
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i n  this  action by s:iitl judgment. There  is error  i n  the j u c l p e i i t  dis- 
ni iss i~ig t h e  action ns to the defendant, 1Ialcyolle P:wker Hilliartl ,  
executrix. 

r '  l h e  juclgnie~it d i a r i ~ i s s i ~ ~ g  the  action as  to the  defendants, S o u t l ~ e n i  
Ra i lway  C'ouipa~iy a d  13iltriiore Hospi tal ,  Incorporatec, is 

Affirmed. 
-1s to tlie dcfc~id:int, l la lcyonc Parlrcr  I I i l l iard,  executrix, i t  is 
Itcversed. 

UKITEU STATES FIDELITY AXL) GUARASTY C031PAST y. 

J O H N  C. HILL. 

(Filed 17 February, 1982.) 

1. Indemnity X &Sheriff llcld liable on agreement t o  i l~demnify surety 
o n  his bond under  t h e  facts  of this  case. 

Wliere a sheriff' in  his application for a surety bond obligates himself 
anlong utlier things to indeunify the surety against loss uising from the 
execution of the bond, and in ail action agaiiist tlie surety in  the Federal 
Court in aiiotlier State a judgment is rentlcrcd against it  on the boiid 
for an alleged assault by tlie sherilt's deputies oil oft'entlers against the 
laws of this State \ ~ h o n l  the deputies arrested there a i d  brought back 
licre: I l e l d ,  tlie surety has suff'ered loss by reason of the execution of 
the bond and may recover the amount of such loss against tlie sheriff' 
on his agreement to indemnify, the action being on thc contract of in- 
demnity executed liere and not on the judquent rcndeied in the other 
state, and the griiiciple that courts of one state nil1 not lake jurisdiction 
of a n  action brought on tlie bond of a n  oflicer of another state has no 
application to the preseut action. 

2. Controversy without Action C a-Agreement t h a t  courl, should render  
judgment on  facts agreed waives a l l  defenses set  u p  i n  answer. 

Where a defendant agrees that  the court should r e n d x  judgment ac- 
cording to an agreed stetement of facts subn~itted to i t  h~ thereby waives 
all defenses set out in the answer theretofore filed. 

STACY, C. J., not sitting. 

- ~ T L S L  by p1:iiiitiff f r o m  Siack,  J., a t  Mag-June 'I'erm, 1931, of 
HEADERSOS. Reversed. 

T h i s  is  a n  action to recoyer on a contract by which the  clcfendant 
c o ~ c u a n t e d  and  ngreed to indemnify the  plaintiff against loss by reason 
or i n  conscquciice of the  csecution by the  plniiitiff of a bond as  surety 
f o r  tlie defendant. 

T h e  action was heard and  t r ied on a n  agreed statement of facts, which 
appears  i n  the record. These facts  a r e  substnntinlly as  f o l l o ~ r s :  
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-It the election held in Henderson County, North Carolina, in Sovem- 
ber, 1926, the tleferidant, J o h n  C. IIill,  \\as elected sheriff of said 
county for a term of two Scars, beginning on or about 1 December, 
192G. Before qualifying as such sheriff, the defendant was required by 
statute to execute and file with the boartl of cornmissionr~rs of Hender- 
son County. an official Lond, payable to the State of S o r t h  Carolina, and 
conditioned as provided by statute, C. S., 3930. 

On 22 Soven~ber ,  1926, the dcfrntlant nl)plirtl to tlie plaintiff to 
become his surety on said bond. 

The plaintiff is a corporation organized under the lams of the State 
of Xarylancl, with its principal office 111 tlle city of Baltimore, in said 
State, and duly licensed to execute bonds in tlie State of S o r t h  Caroliua, 
as surety. The application nixde by the drfendant to the plaintiff n a s  
in vri t ing,  and contained tllc following paragraph : 

"I certify that  tlie ausners given to the foregoing interrogntioils are 
true, and ill considcrntio~i of the United States Fidelity ant1 Guaranty 
Company executing the bond herc i~i  applied for, I tlo lierehy covei~ant, 
promiie ant1 agrre to pay tlie prcrniunl of $25.00 per a~inurn, ill atlr:ince, 
during tlic cm~tiliuancc of the hontl, and to intlern~iify and keep intlemui- 
ficd tlie saitl company from and againit arrp and :dl l ov ,  cost, charges, 
suits, clain:rgcs, counael fecls, a ~ ~ d  e x p e ~ ~ w s  of nliatevcr kind or nature 
(including such costs ant1 expciiscs, if any, which may bc incurred by 
said conlpaiiy in case it shall institute legal procredings to hc rclievcd 
from f u r t h r ~  liability on said bond), nliicll said conipany shall or may, 
for any cause, at any time, sustain, or incur, or be put to, for or by 
reason or ill consequence of said c o i n p a ~ ~ y  llnring cnterrd into or exe- 
cuted said bond." 

I n  consideration of tlie corenants and agreernents of tlic tlcf~ndarit 
contained in saitl application, the plaintiff executed, as surcbty, tlie 
official bond, nhicli the dcfcndnnt was required to file ant1 did file with 
the boartl of comrnissiol~ers of Hendersou County. This bond was duly 
:~pproved, and recorded as required by statute. 

While tlie said bond was in force, one H. Cook instituted an action 
thereon in the Court of Conln:on Pleas of Greenville County, ill the 
State of South Carolina, to recover dainagcs for an assault made on liiin 
by two deputies of the defendant. I n  said action it u-as alleged tliat 
two deputies of the dcfrndant wrongfully and unlawfully assaulted anti 
arrested tlie said 11. A. Cook, in tlle city of Greenvillc, South Carolina, 
and kidnapped and unlawfully carried him into the State of S o r t h  
Carolina. On  the petition of the defendant, the action Tvas rcmoved 
from the State court to the Lnited States District Court for the Western 
District of South Carolina, for trial. The defendant in this action was 
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not a party to the action instituted on his boiltl in South Carolina; the 
said defendant was, honever, notified by the plaintiff cf tlie pendency 
of the action, and, with his attorney, attended the trial, \ \here he  testified 
as a wituess for the plaintiff. The  clefendant was rcqucsted by the 
plaintiff not to join hiillself as a defendant in said ac t io~  , for the reasoil 
that plaintiff was of the opinion that lvithout such joinder the court in 
which said action was pending for trial, was without jurisdiction. 

-It the tr ial  of the action in the United States District Court for the 
Western District of South Carolina, judgnwnt n as rendwed against the 
plaintiff for the sum of $1,000, and costs. 

The plaintiff has paid the amount of said judgmeut, to \ \ i t :  $1,131.60, 
and has also paid as a fee to its counsel in said action the sum of $200. 

Tlie court was of opinion that  on the statement of facts agreed, the 
plaii~tiff is  not entitled to recover of the defendaut in illis action, a i d  
therefore dismissed the action. 

Fronl judgnient dismissing the action, a i d  taxing it nit11 the costs, 
the plaintiff appealed to the Supreme Court. 

Eu%bank, 1T'h itmirc Le. W e e k s  for plaint i,f. 
R a y ,  Redden & Redden f o ~  clef endant .  

COKXOR, J. After tlie pleadings had been filed in this action, and 
when the same came on for trial, the partics submitted to the court all 
agreed statement of facts. I t  was agreed that  if on these facts the court 
should be of opinion that plaintiff is entitled to recover, judgmei~t should 
be rendered that  plaintiff recorer of the defwdant tlie slim of $1,681.S0 
and the costs of the action, and that  if the court shoul~l  be of opinion 
that  plaintiff is not entitled to recover, judgment should be rendered, 
disrnissing the action. The court was of opinion that  on the facts agreed, 
plaintiff is not entitled to recoyer, and thereupon rendered judgment 
dismissing the action. I n  this there was error. 

B y  his agreement that  the action should be submitted to the court 
for judgment on the facts agreed, the defendant waived all defenses set 
out in his answer. I t  was agreed that  plaintiff had susiained a loss in 
the sum of $1,681.50, by reason and in consequence of ts execution of 
the bond as surety for the defend:int. Cnder the terms of his covenant 
contained in his written application to the plaintiff, tlie defendant is  
liable to the plaintiff for the sum of $1,681.50. Judgment should h a l e  
been rendered that  plaintiff recorer of the defendant the sum of 
$1,681.50, and the costs of the action. 

This is  not an  action on the judgment rendered by the United States 
District Court for the Western District of South Carolina. The  question 



s. C.] SPRIKG TERM, 1932. 

discussed i n  tlie brief filed f o r  the  defendant oil his appeal  to  this  Cour t  
is not presented 011 the  record. I11 l3rotcc.r 1 . .  Il'afson, 146 Tenii., 626, 
24.1 S. E., 362, 26 ,I. L. R., 991, it  n a s  held tha t  the  courts of one s tate  
v i l l  not take jurisdiction of a n  action by a c i t i ze l~  of another  stxtr. f o r  
i n j u r y  caused to h i m  by breach of the b o l ~ d  of a sheriff, g i ~ e n  under  
the  laws of such 0 t h  state, by ail act coinnlittcd there, when the bond 
1s payable to t h e  state, and the  action is to be hrought  ill i t s  nalnr. T h i s  
principle is  sound, but  i t  lias no upplicat io~i  i n  tlie instant  care. T h e  
judgment is  

Reversed. 

STACY, C. J., not sittiug. 

(Filed 17 February, 1932.) 

1. Appeal and  E r r o r  E ll-L\lthough record is  not clear i n  this  rase t h c  
appeal is  considered on  theory of t r ia l  i n  lower court. 

I n  this action brought against the ofhccrs of an insolvent ba~ik by its 
stocliholders and creditors alleging damages caused by the defendant's 
neglect in its management, a demand upon the receiver to bring the action 
and its refusal to do so does not clcarly :tIjpear of record, but it al~pcaring 
upon information of counsel that the case \ \as  not decided in thc loner 
court on this poilit and that the demand and refusal had been made, the 
Supren~e Court accordingly considers the case on appeal. 

2. corporations C c-Corporate officers a r e  liable fo r  wilful o r  negligent 
failure t o  exercise due  care ill t h e  performance of their duties. 

The directors and managing oficers of a corporation are  not liable in 
damages for mere errors of judgment or slight omissions in the perform- 
ance of their duties, but they arc  liable in proper cases for loss or deple- 
tion of the corporation's assets due to their wilful or negligent failure to 
exercise reasonable diligence in the performance of their official duties, 
they being regarded a s  in the nature of trustees and being required to 
exercise that degree of care that a man of ordinary prudence would 
reasonably use in the conduct of his personal business under the circnm- 
stances, and upon a breach of this legal duty the corporation may sue 
in case of solvency, and n-hen insolvent, the receiver may do so. 

3. Banks a n d  Banking H b-Evidence i n  this  case held insufficient t o  
sustain action against offlcers for  wrongful depletion of assets. 

I n  this action against the managing offjcials of a bank for wrongful 
depletiou of assets in mismanagement of the affairs of the bank in making 
loans in  excess of the statutory limit, C. S., 220(d) ,  and in making loans 
to themselves or upon paper with their endorsement without sufficient 
security, C. S., 221(n) : Held, the evidence is insufficient to be submitted 
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to the jury, it appearing that no loss to the assets of the bank had been 
caused by the acts of the officials, and the judgment of the lower court 
dismissing the case as of nonsuit is sustained on appeal. 

APPEAL by plaintiffs from a judgment of nonsuit rendered by Fria- 
z e l l e ,  J., at  xovember Term, 1931, of PA~QCOTAKK. 

The Carolina Banking and Trust  Company was a cor 3oration which 
transacted a banking business in Elizabeth City from 21 October, 1921, 
until 12  August, 1929. At  the latter date the Corporation Commission 
took charge of its affairs and put it in process of liquidation on account 
of its alleged insolvency. When the doors were closed s3me of the de- 
fendaiits were directors, one was president, one, vice-president, one, 
cashier, ancl another assistant cashier. The complaint allcmges that otllcrs 
were membcrs of the loan board and of the executive committee. 

Tlie plaintiffs L. S. Gordon and Q. E. Pritchard, who were stock- 
holders, i i~st i tuted the present action in their own right and as credi- 
tors, and on behalf of all other creditors of the corporation. They 
alleged that  before beginning the action they called up01 the Corpora- 
tion C'o~i~mission to bring suit arid that  the Corporation Co i~ lmis s io~~  
tleclincd to do so or to join in this action. 

Tlie plaintiffs ullegc in substance, but with minute detail, that the 
clefcndaiits failed mid refused to perform their duties nit11 a fa i r  aud 
rensonable measure of skill; failed and refused to regulate and nlanagc 
the busiiless of the corporation with a reasonable degree O F  safety; failed 
and refused to exercise due diligence in the collcction of solvent loans 
aud to disclose the in~pai rment  of the bank's (lapita1 and the insufficie~icy 
of its surplus and wrongfully permitted its officers and directors to bor- 
row money from the bank without good collateral or ample security and 
without the approval of a majority of the board of directors expressed 
by written resolution; also that  the officers, employees and directors un- 
lawfully made loans to themselves, to each other and to other persons i11 
excessive and unlawful amounts upon direct and indirect obligations, 
and in other respects failed and refused to perform the duties imposed 
upon them by law. 

They further allege that  by reason of the negligence of the defendants 
in tlie respects set out in the complaint the bank was destroyed and 
rendered insolwnt;  that i ts  debts were left unpaid and that  its assets 
were greatly impaired, by reason of which plaintiffs harc been damaged 
in a large amount. 

T h e  defendants i n  their answer denied the material allegations of the 
complaint and alleged that  the plaintiffs were stockholders in tlie bank, 
and that  they had circulated slanderous, defamatory and derogatory re- 
ports with reference to its solvency, to the great damage of the defend- 
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:ints. At the close of the  plaintiff^' e~-idence the defendants riioT~d for 
lionsuit; their motioi~ was allowed and the 1)laintiffs excepted ant1 
appealed. 

1T'ar.d LC. Grimes for. plaint iqs. 
Ehringl laus  Li. I la l l ,  J .  I I .  LeRoy, Jr.., a i d  Xllc,lfullan & ,IlcA1l~rllct~~ 

for d e f e n d a d s .  

h a a r s ,  J. We are infornled that the present action Tvas instituted 
after the plair~tiff had illeffectually requested tlie banking department 
of the Corporation Comnlission to bring suit against the defendants f u r  
delinquency in the discharge of their duties. l'roof of the demand and 
refusal is not clearly set out in the record but n e  are told that  the action 
was not dimiissecl for the reas011 tliat the den~and had not been 111:1(1(~. 

111 tlie briefs, as in the oral argurnei~t, only one question is clebatetl : 
that is, \+hether the plaintiffs' evidence is of sufficient probatir e force 
to call for the ~ e r d i c t  of a jury. I f  it  is not, the plaintiffs' counsel, xhi lc  
insistii~g up011 its sufficiency, coinnlendably indulges the "hope t l ~ t  t l ~ e  
judgment below will be affirmed." 

I t  is all established principle that  the directors and inanagiilg officers 
of a corporation, though ordinarily not reiponsible for mere errors of 
judgment or slight onussions, are to he considered and dealt nit11 a +  
trustees, or quasi-trustees, in rrspect to their corporate manapcinciit, a~ii l  
111 proper cabes may be held liable for loss or depletion of the conlpang'\ 
assets due to thelr wilful or iiegligent failure to perforin their ofielal 
duties. IIurn 7%. S o ~ m o d ,  196 S. e., 7 6 2 ;  Coi-por.atlon C l o ? n ? n / u ~ o n  7%.  

B u n k ,  193 N. C., 1 1 3 ;  Uesseliew c. B r o z ~ n ,  1 7 i  N .  C., 65. I t  is said 
111 the case last cited that  when they accept these pos i t i o~~s  of trust they 
are expected and required to give them the care and attention that a 
prudent man should exercise in like circumstances and charged with a 
like duty;  that  if there is a breach of legal duty in this respect, causii~g 
n loss of the company's assets, the corporation may sue; and that 111 

case of insolrency the action may be maintained by the receiver. 
The  appeal raises the question whether the exiderice with its legitimate 

inferences reveals such disregard of this principle as reasonably rcquires 
a reversal of the judgment. The  chief assault of the plaintiffs is directed 
to the defendants' alleged official delinquency in making loans tliat nere  
unauthorized and unsecured and in permitting a reserve defieieucy. V e  
have endeavored to analyze the evidence in reference to these matters 
and have concluded that the plaintiffs' position cannot be maintained. 
A detailed statement of the exhibits mould involve intricate calculations 
and would serve no useful purpose. Fo r  this reason n7e restrict the  
opinion to a statement of the result of our investigation. 
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With respect to the loans, the defendants have accepted the plaintiffs' 
statement that  the total direct liability of the directors, their families and 
corporations, was $111,071, and that  the endorsements amounted to 
$102,428.98. T h e  plaintiffs contend that  sorne of these loans were made 
without good collateral or ample security in breach of C .  S., 221(n) and 
that others ~ve re  in excess of the amount which the bank was authorized 
to lend under C. S., 220(d).  The  defendants admil that  the sum 
$111,071 represents the direct liabilities, but they contend that  the 
indirect obligations of $102,428.98 involve many duplications which, 
when properly considered, reduce the aggregate obligations of the  defend- 
ants to an  amount but slightly in excess of the sum stated as their direct 
obligations; and, further, that  the estimated financial worth of the de- 
fendants exceeds $800,000. The defendants further contend that  if no 
allowance be made for the duplication and the total obligations be 
measured by the reduced amount of the capital stock (reduced from 
$250,000 to $125,000) and a few loans according to this standard were 
in excess of the legal limit, still the loans mere made before the capital 
stock was reduced, and after the reduction every effort consonaiit with 
sound banking was made to curtail the loans. AS a result, they say, 
no loan exceeded the limit a t  the time it was made. 

The defendants admit that through inadvertence they inade sorne loans 
that w r e  unauthorized but insist that  upon request of the bank ex- 
a m h e r  the error was corrected. 

We do not see that  the plaintiffs' position is materially aided by his 
contention in reference to the reserve deficiency. 

Upon an inspection of the record vie find no convincin,; or satisfactory 
evidence that  the alleged negligent acts of the defendants; resulted in any 
pecuniary loss either to the bank or to the plaintiffs. The  judgment is 
therefore 

Affirmed. 

G. &I. GLENN,  TRUSTEE, v. ROSS ASHBY, ACIEXT. 

(Filed 17 February, 1932.) 

Deeds and Conveyances C c-Grantee in deed in this ease took fee simple 
under rule in Shelley's case, and limitation over was defeated. 

Construing a deed in consideration of natural love and affection to the 
grantor's grandson by name "for life with remainder to his bodily heirs 
by ................, if any, otherwise to M." : Held,  the grantee acquired a fee- 
simple title under the rule in Shelley's case, and the limitation over to M. 
was defeated by the grantee's having living children, the condition not 
stipulating that the limitation over should take effect upon the death of 
the grantee without bodily heirs him surviving. 
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APPEAL by defendant from Small, J., at  October Term, 1031, of 
FRASKLI?;. Affirmed, 

This is a eontrox-ersy without action involving the coilstruction of the 
following clauses in a deed executed by J. Y. Nedlin and Cora T. Medlili 
to Rex Weathersby on 2.2 August, 1925 : 

"That said Cora T .  Uedlin and husband, J. Y. Medlin, ill considera- 
ti011 of tlie natural lore and affection which they have for their grand- 
son, Rex TITeathersby, ha re  bargained and sold, and by these presents 
do grant, bargain, sell and convey to said Rex Weathersby for life with 
remainder to the bodily heirs of said Rex Weathersby by , if any, 
otherwise to J. R. Medlin, certain tracts or parcels of land in F rank l i~ i  
County, State of North Carolina, adjoining the lands of D. Mr. Spirey 
and others and bounded as  follo~vs, . . . 

"To hare  and to hold the aforesaid tract or parcel of land and all 
privileges arid appurtenances thereto belonging, to the said Rex Weath- 
ersby for life with remainder to the bodily heirs of said Rex Weatliersby, 
if any, otherwise to J. R. Medliri to their only use and behoof forever." 

On 14 Sovember, 1929, Rex Weathersby and his wife esecuted and 
delivered to G. hf. Glenn, trustee, t a o  deeds of trust coiireying the real 
property in controversy. The  trustee exposed the property to sale under 
tlie terms of the trust and the defendant became the last and highest 
bidder subject to the approval of title. The sale xws confirmed by thc 
clerk. The trustee tendered a deed arid the defendant declined to accept 
it on tlie ground that  the title acquired by Weatliersby is defectixe in 
that  the fee is or may be defeated by the ulterior limitation in his deed. 
I t  is admitted that  Rex Weathersby has children. 

I t  was adjudged a t  the hearing that  the plaintiff as trustee can convey 
title in fee simple and that  the defendant is  obligated to cornply with 
his bid. The  defendant excepted and appealed. 

Gatling d Xorris for plaintif. 
J a w m  E. Shepherd and 8. Brown Shepherd for defendant. 

A ~ a n r s ,  J. The controversy turns upon the question whether Rex 
Weathersby acquired a title in fee simple under the rule in Shelley's 
case. The plaintiff insists that  the rule applies and that he can therefore 
convey to the grantee an  indefeasible title, while the defendant takes 
the position that  the ulterior limitation prevents the application of the 
rule. H i s  Honor adopted the plaintiff's view. 

Conceding the position that  if the terms of the devise carry the entire 
estate in fee tail whether general or special the first devisee takes an  
estate in fee, we find that  the phrase, "heirs of Rex Weathersby by 
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," is unimportant. N o r e h e a d  v. S l o n f a g z ~ e ,  200 N. C. ,  497; 
Scssoms c. Scssoms,  144 N .  C.,  1 2 1 ;  Jones  u. Ragsdale ,  141  N. C., 200. 

The property is conveyed to "Rex Weathersby for life with remainder 
to the bodily heirs of said Rex Weathersby by ." This clause 
s t a n d i ~ ~ g  alone transfers a title in fee to the grantee, but it is follo~vetl 
by the words ''if any"-i. e., if there are ally bodily heirs. I t  i s  ad- 
mitted that  the grantee has children, living bodily heirs. The  condition 
imposed by the words "if any" is thus fulfilled and the linlitatiori to  
Nodlin is defeated. B y  the express terms of the deed Rex Weathersby 
takes the fee. Substantially similar language x a s  const]-ued in  Radfort l  
c. Rose,  178 N. C., 288, in which it is  said, T o t e  that  the language 
is 11ot 'dying without bodily heirs,' or 'leaving no bodily heirs,' but that  
'tliey have no bodily heirs,' a condition fully met by the fact that  the 
plaintiff has three bodily heirs, to wit, three living children." 

Upon the agreed facts it is not necessary to intimate what the effect 
uould have been had the ulterior limitation depended upon the death of 
Rex Weathersby without bodily heirs s u r v i ~ i n g  him. Judgment 

Affirmed. 

WARREN G. MPElIS v. W. R. FORERIAX. 

(Filed 17 February, 1932.) 

1. Appeal and Error H +Upon death of appellant after docketing of 
appeal his executor is allowed to  be made a party under Rule 37. 

In this case the appellant died after the case was docketed and the 
motion of his executor that it be made a party was allowed under 
Rules of Practice in the Supreme Court, No. 37, the motion being made 
before the case was called for hearing in its regular or,der. 

2. Trial E c 1 n  this case a new trial is awarded for the failure of the 
instructions to  state material evidence in the  case. 

Where the charge of the trial court fails to state the evidence of a 
party relative to a material point and which directly hems on the amount 
recoverable, a new trial will be awarded when prejudiccb is shown for the 
failure of the charge to comply with the provisions of C. S., 564, requiring 
that the trial court shall state in a plain and correct manner the evidence 
given in the case. 

APPEAL by defendant from Oglesby, J., at  J u n e  Spe:ial Term, 1931, 
of MECKLEPI'BURG. Kew tr ial  

Plaintiff and defendant were engaged as partners, under the firm name 
of Warren G. Myers and Company, a t  Charlotte, N. C., in the business 
of selling machinery, supplies and equipment, from about 1 September, 
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1923, to 1 January ,  1930. The partnership was dissolved on 1 January ,  
1930. This action was begun on 3 March, 1930. Both plaintiff and de- 
fendant upon the facts alleged in their pleadings pray for an accounting 
betnee11 them as partners, each contending tliat upon a proper account- . . 
1ng in accordance ~ v i t h  the terms of their part~icrship agreement, the 
otlwr is indebted to him. 

The action was first tried by a referee under an order niade upon 
the motion of the defendant. The plaintiff excepted to this order, and 
thereby reserleci his constitutional right to a trial by jury of the i5sues 
of fact arising upon the pleadings. C. S., 573. The referee heard the 
evidence offered a t  the tr ial  bcfore him by both the plaintiff : l id the 
defendant, and thereafter duly filed his report, setting out thercin both 
his findings of fact and his col~clusions of la~v,  as requiretl by statute, 
C. S., 570. 

The refereo found that  the net profits of thc partnership entered into 
by plaintiff and defei~dant in August, 1923, and dissolved on 1 January,  
1930, ainountetl to the sum of $5,903.60, and that  in accordancc nit11 
tlw terms of the partnership agreement, the account of each partiler 
should be crcdited n-it11 one-half of this sum, to wit :  $4,451.80. I I e  also 
fount1 that the plaintiff had received froin tlic partnership the. huiu of 
$10,152, in money a i d  merchandise, a i d  \\:IS therefore inde1)tctl to the 
partnership ill the sum of $5,700.20. H e  further found that the tlcfentliunt 
from time to time during the existerice of the partnerqliip hat1 loaried to 
it the sum of $9,360.19, in money, and that sillre its dissolution on I 
January ,  1930, the defcntlant liad paid a note for $1,500, nliic-11 hati 
beon executed by the partnership. The  aggregate of thesc sulils is 
$10,860.19. The rcferec found that  the defendant had rereired froin the 
partnership during its existence the sum of $9,411.49, and tliat therefore 
thc partnership is ilidebted to the defendant in the suln of $1,448.70. 

Upon these f i i ld i~~gs  of fact, the referee concludecl that plaintiff is 
indebted to defendant in the sum of $3,574.45, with interest. On the 
report of the referee, the defendant is  entitled to judgment that he re- 
cover of the plaintiff the sum of $3,574.45, with interest and costs. 

Plaintiff duly esceptecl to the findings of fact ant1 conclusions of labv 
made by the referee a i d  set out in his roport. TYith his exceptions to the 
firidings of fact made by the refcrec, plaii~tiff tendered issues upon which 
he denlanded a trial by jury. The  action was thereupon tried by a jury. 

The issues submitted to the jury were answered as f o l l o ~ ~ s :  
"1. Did the plaintiff and the defendant enter into a partnership agree- 

inant as alleged in  the complaint ? ~ i n s w e r  : Yes. 
2. What was the amount of the net profits from the business of said 

partnership ? Answer : $17,000.70. 
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3. I11 what amount, if any, is defendant indebted to plaintiff as a l l egd  
ill tlie complaint ? Answer : $8,500.35. 

4. I n  what amount, if any, is plaintifi indebted to clefendant as alleged 
ill tho answer and cross-complaiiit ? Answer : $2,61S." 

From jutlglilent oil the verdict of the jury that plaiiltiff recover of 
the defci~clant the sum of $5,852.35, with interest and costs, tlic clefelid- 
ant  appealed to tlie Supreme Court. 

COSXOR, J. After this appeal was docketed in this Ccurt, and before 
it was called for hearing in its regular order, the defendant, W. R .  
Fo~e inan ,  died. H i s  executor, *Imericall Trust  Company, voluntarily 
appeared in tliis Court by its counsel and moved that  it l c  lnadc a party 
tlefendnlit ill the action, in its representative capacity. The  nlotion was 
allo\ved in accordance a i t l i  the Rules of Practice in  tliis Court, Rule 37. 

Tlie testinlong of the ~ ~ i t n e s s e s  n h o  testified a t  tlie trial before the 
refwee I\ as reduced to nr i t ing  and filed in the record, as  requireel by 
statute. C. S., 577. This tcstimouy, togethcr with the xh ib i t s  offered 
?q both the plaiiitiff and the tlcfelidant at the tr ial  before tlie referee, 
nas  the oiily e\ideiice submitted to the jury, in accordance vit l i  tlie 
pro\ isions of tlie statute. C. S., 573. Tlie issues appear i lg  in the record 
\\ere anpnered by the jury from this e d e n c e ,  under t112 cliarge of tlie 
court. The  referee found tliat tlic net profits of tlie pa.tnership, from 
its collilnciicelilciit in *iugust, 1023, to its clissolution on 1 January,  1030, 
11-ere $8,003.60, while the jury fou~ id  froin tlie same evidence that tlie 
net profits of tlie partilership during its existence were $17,000.70. 011  

an accouiiting upon tlie findiiigs by tlie referee the plaii tifl' is iiidebtetl 
to the clcfe~idant i n  the sum of $3,574.45, ~vhile on an a:counti~lg upoil 
the verdict of tlie jury the defendant is indcbted to the plaintiif in the 
smii of $5,882.35. Tlns x ide  discrepancy is due in part, 1r.e think, to the 
failure of tlie judge in his charge to the jury to comp1:- with the pro- 
visiolis of C. S., 56-1. An  examination of the charge set out in the 
transcript filed in this Court sho~vs tliat i t  was not in cxnpliance with 
the provisions of tlie statute, ill that  the judge failed to state in a plaiii 
and correct inanncr the eT idelice given in tlie case, and f d e d  to declizre 
and explain the law arising oil the evidence. S o  referencct is made in tlie 
charge to the testiniony of the plaintiff that  he llad received from tlie 
partnership the sum of $4,400, for his personal expenses a i d  not for 
espelises incurred by him in prosecuting the business of the partnershjp. 
Conceding that  the terms of the partnership agreement Tvwe as contended 
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by the  plaintiff and  as  found  by  the jury,  th i s  sum a t  least should h a l e  
been deducted f r o m  plaintiff's share of t h e  net  profits. T h e  defendant 
is entitled to  a iiew t r i a l  f o r  the  error  of t h e  court i n  fai l ing to comply 
ill i ts  charge to  the  j u r y  with the  provisions of C. S., 664. It is  so 
ordered. 

Ken. t r ia l .  

J. CI IARLIE  S I M S  v. MART S U E  DAT,TOS. 

(Filed 17  February, 1932.) 

1. Executors and Administrators C f-Den~nrrer in action by creditor 
of estate against beneficiary under the mill held properly sustained. 

The personal representative of a deceased is a necessary party to a suit 
to  recorer assets of the estate, and where the holder of one of several 
bonds secured by a mortgage on the deceased's home place brings action 
agsinst the beneficiary under the deceased's nil1 to declare the legacy 
a trust fund for tlle payment of the bond, and i t  appears that the bequest 
is iusuflicient to pay all tlle bonds and that the executor and other bond- 
holders have not been made parties, the defendant's demurrer is properly 
sustained. 

2. Pleadings D +Defect of material parties plaintiff appearing on face 
of complaint may be taken advantage of by demurrer. 

A defect of material partits appearing upon the face of the complaint 
ma;\ he taken adrantage of by demurrer, and nhen not appearing ulm11 
the face of the coml~laint, such dcfect must be taken a d ~ a n t n g c  of by 
ansner, or the ohjectiol~ vi l l  be deemed naived, (2. S., 511. The diitinc- 
ti011 ib noted hctriecn necc ssary and proper parties. 

APPEAL by plaintiff f r o m  Bi rd ,  J., 9 K o ~ e i n b e r ,  1931, of POLK. 
Affirnied. 

T h i s  is all action brought by p1:iilltiff ngaiilit the  dcfeildant to recoler  
the  sum of $656.00, nit11 i ~ ~ t c r c s t  f r o m  1 August,  1928, oil a bond non 
held by him, gi l  en b -  T. X. ( T i m o t h y )  Rc l  is, wcurrtl  by tlcrtl i n  t rust  
to  11. R. hlc(lonn, trustee, on his  "hoinc plncr," saicl deed ill t l u ~ t  duly 
registered i n  registt r of (lee& officc fo r  Po lk  County. The plaintiff con- 
tends tha t  under  the n i l l  of T~rnot l ly  Re l i s ,  his  govtr i inmit  c o r n p -  
sation certificate n a s  ni l led to  defenc1:rnt nit11 the  untlerstai~tlillg tha t  
plaintiff's bond slloultl be paid ant1 t h ~ t  tlrfcudarlt became iiitlchtctl to  
plaintiff a s  aforesaid. "Tha t  the  defe~iclant, M a r y  S u c  Dalton,  r e c e i ~ e t l  
the  proceeds of the goverument cornpeilsat~on certificate of snit1 T imothy  
Revis i n  a n  approximate amount  of $1,000, a n d  the  said fulttls i n  t h e  
hands  of said defendant, by  T i r tue  of the prol  ision of saicl n i l l  of 
T imothy  Rel i s ,  bocanle t rust  funds, to he used i n  t h e  manner directed 
and  provided i n  said d l . ' '  
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Tlie deferitlant demurred, specifying the grounds. The  court below 
sustained the demurrer. Plaintiff. excepted. assigned error and appealed 
to tlie Supreme Court. Other necessary facts will be set forth in the 
upinion. 

JI. I?. JIcC'olcx fo r  p l a i n f i f f .  
J .  8. Jlassenburg f o r  defendant. 

C 1 r ~ ~ ~ ~ ~ s u x ,  J. Tlie plaintiff relies on item G of Tilllothy Revis' mill, 
I\ hich is as follon s : "It is my special \vish, and she ha, agreed thereto, 
tliat inasmuch as I h a ~ e  made Mary Sue  Ilalton the bmeficiarv under 
my g o v c w ~ n i e ~ t  compensatioll certificate, tliat she turn  o ~ e r  to my execu- 
tor hereinafter l~anled the sum of five hundred ($500) dollars to be used 
for tlie care and living expenses of the said *lnnie JIitchell, a d  that  
the remaining suni of my conipensation certificate sllall be used by the 
said Mary Sue Dalton in paying the installments due under mortgage 
against my home place, which ~vcn tua l ly  xi11 become the property in 
f rc  simple of the s:lid Mary Sue  Dalton." 

.\s to W a r  Risk Life and Disability Insurance, see 7 3  A. I,. R., 319. 
I'laintiff contends that defendant holds the fund ui~tlc,r the xi11 in 

trust to pay the bond secured by decd of trust whicll he holds on the 
"lioinc place." We cnlmot so hold. I t  is alleged that  the Government 
Compc~isatioli Certificate t~pproxilnately amounted to $1.000. The record 
tlisrloscs that there n ere othcr bonds than plai~itiff's secnred by the deetl 
of trust. Tlie eolnplai~it alleges that p1:lintiff's indebtedness is "one of 
the obligatioiis." 

.is grounds for dcli~urrer, the defe~itlant, in substante, contellds (1) 
Tlint "tlie plaintiff has not lrgal capacity to sue." C'. S., 511(2) ; as 
tliore arizes no rclatiol~sliip as  creditor aiitl debtor brtn ten plaintiff and 
dcfmidalit; ( 2 )  that  on the fnce of the complaint, if p aintiff's conten- 
tion is correct, it  was the csccutor's right ant1 cluty to  recoler assets. 
C. S., 170; (3) tliat on the face of the coii~pl:ril~t it app3ars "Tliere is a 
defect of parties plaintiff or tld'enrlnnt." C'. S., j l l ( 4 ) .  I t  is well 
settled in this jurisdiction that  if thew is n defect of material parties, 
the clefendant must take advantage of the snme by dcniur rer if the defect 
appears from the complaint, and if not, by answer. 0 herwise he will 
be deemed to ha re  w i v e d  such objection. 

I n  S. C. Practice and Procedure in Civil Casos (McIntosh),  p. 451, 
part scc. 441, speaking to the sub,ject, we find : "If it appears upon the 
complaint that  there is a defect of parties, plaintiff or defendant, objec- 
tion is  taken by demurrer, and for such defect not so appearing objection 
is takcn by answer. The defect does not refer to the mint  of some legal 
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calmcity of a par ty,  but to the  omission of some who should have bee11 
joined either as  plaintiffs o r  defendants. d distinction i s  made b e t ~ e e i i  
necessary and  proper  parties, as  to  the  effect of the demurrer ,  i n  t h a t  a 
necessary p a r t y  must be joii~ed, and  a proper  p a r t y  m a y  be joined, if t h e  
court deenis i t  advisable." Lanier v. I'ullrnan C'o., 180 X. C., 406;  
170nge c. Ins. C'o., 199 S. C., a t  p. 1 7 ;  Il'igg~ns v .  l larre l l ,  200 X. C'., 
336. F o r  the reasons gixen the judgment of the court  below is 

Affirmed. 

(Filed 17 February, 1932.) 

1. Appeal and Error J +In this case the appeal from the refusal to 
grant a continuance is dismissed. 

An appeal from the refusal to grant a continuance, which involves no 
question of law or legal inference, will be dismissed. C .  S., 560. 

2. Appeal and Error E 11-Where there is no statement of case on apl~eal 
tlle Supreme Court is limited to correctness of judgment appealed 
from. 

T h c r e  tlie record cuntains no statement of case on appeal the Supreme 
Court is limited to the corlsideration of the juclgmeilt, the appeal being 
colihidered an e\ceptiou thereto. 

APPEAL by W. H. Roberts e t  a/. ,  f r o m  HUI-nht l l ,  .J., a t  Cliarnbers i n  
Tt'ilmington, 26 September, 1031. F r o m  C o ~ . r a ~ ~ r  s. 

011 10 hIarc11, 1931, the  Corporatioll  Comrriiision, actilig t l~ rougl l  the 
chief S t a t e  b m k  e x a n i i ~ ~ e r ,  took p o ~ s e ~ s i o u  of the B a n k  of K h i t e ~  i l k ,  a 
banking i~lsr i tut ioi i  ill Colullibus Ooui~ ty ,  for  the p u r p o s ~  of liquidatiug 
i t  under  authori ty  of C. S.. d lY(c) .  

Thereafter,  oil 1 4  Scptenlhrr,  1931, the  Coninlissioncr of Banks, who 
succeeded to tlic p o ~ e r k  of the Corporat ion Conmiis.ion, g a l e  notice to  
a l l  creditors, tlrl)oqitors and stoc~kholders of the  Bank of JTliite\-ilk tha t  
OII 26 September, 1931, o r  ns so011 tlierenftc'r as  cou~lsel  coultl be Iieard, 
lie \roulcl app ly  to the r c s ~ d e n t  judge of the  district fo r  a n  ordcr author-  
izing and  clirrctiug tlie Conn~iissioner of Banks  to sell and  trarlsfcr cer- 
t a in  receivables, t h e  pro1)erty of the  B a u k  of Wliiterille,  a t  p r i ~  ate  sale, 
i t  appearing t o  t h e  C'onmii~sioner tha t  such vould  be to the  intercst of 
all  concerned. 

The resident judge not heiilg able to hear  the mat te r  a t  the  t ime set, 
t ransferred the same to be heard by t h e  judge presitling i n  t h e  district 
a t  Wilmingtoii. 
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The appellants, depositors in the Bank of Whiterille, appeared before 
the presiding judge of the district a t  the time set and asked for addi- 
tional time within which to prepare their defeiise to tke petition. The  
court declined to postpone the hearing; whereupon the matter mas heard 
a i d  the petition allowed, the court finding that  such action would in- 
crease the dividends to the tlcpositors by at least 20 per cent. 

The  respondents appeal, assigning as error the order of the judge 
refusing to gire tlici~l additional time w i t h  which lo prepare their 
case. 

J o h n  D. I3cllamy CE S o n s  and  J l a n n i n g  LE. -1lanning for appellants.  
17arser, Lawrence,  J1cInty1.e LE. H e n i y  for appellees,  S m i t h  a n d  Xc- 

Kenz ie .  
Attorney-G'enei.al B~-unz,nitt and  dssistatzt  d t t o r n e y - Q c n e ~ a l  Sealcell  

for appellee,  Commiss ioner  of B a n k s .  

STACY, C. J. The granting or refusing a continuancc~, which ilirolres 
no question of law or legal inference, is iiot subject to review on appeal. 
C. S., 560; Llupree c. Insurance  Co. ,  92 S. C., 418. Hence, following 
the course pursued in G o o d m a n  v. Goodman ,  201 7S. C , 808, 161 8. E., 
686, aild B i r d  2%. B r a t l b ~ i r n ,  131 S. C., 488, 42 S. E., 936, the appeal 
nil1 be dismissed. 

Furthermore, as the record contains no statement of case on appeal, 
\\.c are limited to a consideration of the judgment, the appeal itself 
being regarded as an  exception thereto. Casua l t y  Co. z.. Green,  200 
S. C., 533, 1 5 i  S. E.,  797. S o  reason appears on the face of the record 
propel' for disturbing the judgment. 

Appeal clismissed. 

JESSE hL4KGUM v. JOHN HENRY TVIKSTE.413 ET AL. 

(Filed 17 February, 1932.) 

1. Segligence D c-Xonsuit on plaintiff's action will bt: sustained where 
jury Ands on defendant's cross-action that plaint~ttP was negligent. 

Where, in an action to recover damages sustained in an automobile 
collision, a judgment as of nonsuit is entered on the plaintiff's action, 
and on the defendant's cross-action the jury answers the issue as to 
the plaintiff's negligence "5-es," and finds that the (leiendant was not 
guilty of negligence and awards damages: Held, upon the plaintiff's ap- 
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peal from the judgment as of nonsuit on his action the finding of the 
jury that the plaintiff was negligent would bar his recovery, and tlie 
judgment will be sustained. 

2. Appeal and Error J d-Burden is on appellant to show error. 
On appeal the burden is on the al)pellant to overcome the presumption 

against error, the burden of sl~nning error being upon him. 

-~PPE.\L by plaintiff from ,lIatRae, Specla1 Jut lyc,  at J u n e  Term, 
1931, of D ~ R H A J I .  

Civil action to recol-er damages for an alleged negligent injury to 
plaintiff and his Buick automobile, caused by a collision bctween said 
automobile, while bcii~g driven by plaintiff's son, and a Chcvrolct sedall 
owned by the defendant, C. H. TTinstead, and operated a t  the time by 
his son for family use. 

The defendant set up a counterclaim and asked for damages sustained 
in the same collision by reason of the alleged negligence of the plaintiff. 

Judgment of nonsuit \ \as entered on the plaintiff's cause of action, 
and the jury returned the follox~ing rerdict on the defendant's counter- 
claini : 

"1. Was the defendant, C. H. Winstead, damaged by the negligence 
of the plaintiff, as alleged in the anslrer? Answer: Yes. 

"2 .  1)id tllc defendants contribute to their illjury or damage, by their 
onn, or either of their own, n~gligencc, as alleged in the reply 1 Answer: 
S o .  

"3. What damage, if any, is the defendant, C. H. Winstead, entitled 
to recorer of the plaintiff? -1ns~ver : $181.70." 

The plaintiff appeals from the judgrncnt of nonsuit entered on his 
cause of action and from the judginelit rendered on the wrtlict. 

Brau~lcy  & Ganft fo r  plaintif. 
J'. 0. C'arrer, T'ictor 8. Bryant and B. I. Saf fe~ficl t l  for  clcfendan fs. 

STACY, C. J. I n  the face of tlie verdict, nhicli is not challenged by 
the appeal, it  would be singular if tllc plaintiff should also recoler in 
the illstant case. One n h o  causes or contrlbutcs to an injury by his ow;  
~iegligence is not entitled to damages therefor. Se i ther  plaintiff nor 
defendant is  permitted to recorer for injuries rciultirlg from a collision 
r h e n  the negligelice of each contributed thereto as a proximate cause. 
C'onsfructton C'o. v. R. R., 18-1 X. C., 179, 113 S. E., 672. I t  follows, 
thercfore, that  the judgment of nolrsuit on plaintiff's cause of action, 
uhich seems correct upon the evidence, must, upon its own merits and 
for this additional reason, be sustained. I n  any view of the case, the 
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plaintiff has failed to overcome the presumption against error. Jackson 
c. Bell. 201 N .  C., 336, 1.59 S. E., 926 ;  Bailey v. McKay ,  198 K. C., 
63S, 132 S. E., 893. To prevail on appeal, he who alleges error must 
succcssfully handle the laboring oar. Frazier c. R. R., ante 11 ;  Poin- 
dexter v. R. R., 201 N. C., 833, 139 S. E., 926. 

Affirmed. 

JOHN MILLER v. GLOBE RIAXUFACTURIXG COMPANY. 

(Filed 17 February, 1032.) 

Master and Servant C +Held; evidence disclosed that injury was from 
accident that could not have been foreseen, and noinsuit was proper. 

Evidence that the plaintiff's injury was caused by his stepping on a 
small dowel pin swept up with other odds and ends cn the floor of the 
manufacturing plant where he was engaged a t  work tends to show an 
injury from an accident which could not have been rmsonably foreseen 
by his employer, and a judgment as  of nonsuit will be sbstained on appeal. 

,IPPEAL by plaintiff from Shaul, Eme~gency Judge at  March-April 
Tcrm, 1931, of GUILFORD. 

Civil action to recover damages for an alleged negligent injury, tried 
in tlle municipal court of the city of High Point  where the case was 
noiisuitcd and judgment affirnled on appeal to the Slper ior  Court of 
Guilford County. 

Tlie evidence tends to show that  plaintiff was emlloyed by the de- 
fendant to work in tlic cabinet room of its rnanufacturirig plant, anti 
on 5 October, 1928, while carrying an  arm full of china-closet posts or 
legs-each being about four feet long-he stepped on a dowel pin, a 
s11ia11 piece of wood about an inch and on[,-half long, ~ ~ l i i c h  caused llini 
to fall and break his leg. There was an  arcumulatio~i of trash on the 
floor "just a little of everything, shaxinge, dowel pins and juqt little 
pieces of stuff that  is cut off of furniture," wllich T, ere swept u p  in 
piles from all around the room. Plaintiff testified on cross-examination: 
"The reason that  I stepped on it v a s  not because tlle dowel pin was so 
small that  I could not see it. I was not looking." 

F rom a judgment of nonsuit entered at the close of p aintiff's evidence, 
lie appeals, assigning errors. 

Tl'alser & Casey and Y l ~ i l l i p s  & Bower for plaintiff. 
Peacock d Dalton and B i g p  & Broughton for defendant. 
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STICT, C. J. Plaintiff's in jury  seems to have resulted from one of 
those unfortunate accidents nhich  n a s  not anticipated a i d  could not 
ha re  bee11 foresecn in the exercise of a reasonable prerision on the part 
of the defendant. Therefore, under the principles aimounced in God- 
dar(7 T .  DesX. Co.,  199 S. C., 22, 153 S.  E., 608, C'ri\p c .  T,undicr C'o., 
199 C., 343, 154 S. E., 311, K i n g  i s .  P o u * c ~  Co., 198 x. C., SG, 130 
S .  E., 711, and Tl'urzr~ich. c. Ginn ing  C1o., 133 X. C.,  262, 69 S .  E., 129, 
the judgment d l  be upheld. 

Affirmed. 

MRS. LOUISE SETVELL v. J. G. NEWELL. 

(Filed 17 February, 1932.) 

Appeal and Error J c---Order continuing motion for alimony pendentc 
lite to hearing held not subject to appellate interference. 

An order continuing a wife's motion for alimony pendeilte l i f e  to the 
hearing t~ithout  prejudice to either party is held not to be subject to 
appellate interference. 

APPEAL by plaintiff from C o w p e ~ ,  Special J u d g e ,  at  September Term, 
1931, of XECKLELBURG. 

Cir i l  action for  divorce a m e m a  et thoro, and for  alimony pendenfe  
l i f e .  C .  S., 1666. 

F rom an  order continuing plaintiff's motion for  alimony to the  hear- 
ing, ni thout  prejudice to either party, the plaintiff appeals, assigning 
errors. 

John S c w i t t  for p la in f i f i .  
J .  F .  S ~ ~ u ) ~ l l  and  George IT ' .  W i l s o n  for de fendan t .  

STICP, C. J. Conceding, ni thout  deciding, that  i t  was error to con- 
tinue to tlic hearing plaintiff's motion for  alimony penden fe  l i t e ,  nerer- 
theless, in  the absence of a sufficient showing, which perhaps may yet be 
made, the refusal to allow the motion is  not cause for  appellate inter- 
ference. I l e n n i s  2%. Heianis, 180 S. C., 606, 105 S. E., 274; Easpl?y 7 $ .  

Ease ly ,  173 K. C., 530, 92 S. E., 353. 
,Iffirmed 
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CHESTER BROWN, AD~\IISISTRBTOR OF M. T. ASKERT, v. SOUTHERN RAIL- 
TT'BT COBIPBNY AXD J. E. DIVELBLISS, AND CHElSTER BROJVX, 
TRADIXG AS CHERO-COLA BOTTLING COBIPAST. 

(Filed 17 February, 1932.) 

1. Death B c-Only p e ~ % o m l  repre~entn t~ ive  of deceased may bring action 
f o r  wrongful death. 

The right to maintain an action for the wrongful death of a deceased 
rests esclusively upon our statute, C. S., 160, which requires that  the ac- 
tion must be brought within one year from the date of the death by 
the personal representative of the deceased, and that tke recovery there- 
under should not be liable for the debts of the deceased but should be 
distributed to his heirs a t  law a s  provided therein, and where the death 
is caused by the negligence of an employee while acting within the 
scope of his authority the employer may be joined as  a defendant under 
the doctrine of respondeat superior. 

2. IIastcr  and  Servant I? *In action against th i rd  person for  wrong- 
fu l  dea th  defendant may not  set  up  award as  a defense. 

Where the administrator of a deceased employee sues an engineer of a 
train and the railroad company for the deceased's wr~ngf'ul death, the 
defendants may not set up the defense that compensz tion for the em- 
ployee's death had been paid by his ernployw under the provisions of the 
Workmen's Compensation Act since the Compensation . k t  provides that 
upon the payment of compensation thereunder for an injury to a n  employee 
caused by the negligence of a third person the employel or the insurance 
carrier shall have the right to maintain an action in the name of the 
employee and shall be entitled to subrogation of the employee's rights to 
the extent of the compensation paid him, the balance cf the recovery to 
be paid to the employee or his representative, and C. S., 160 provides 
that a n  action for wrongful death can be maintained only by the de- 
ceased's personal representative, the tort-fcasors being liable for their 
negligence and having no interest in the distributiol~ of the recovery 
under the prol-isions of the statute. 

3. Master a n d  Servant B a-Liability of employer under  Compensation 
Act is  exclusive and  h e  may not be  held liable a s  joint tort-feasor. 

The remedy under the Workmen's Compensation Act is exclusive and 
under the express terms of the statute an employer is relieved of all 
further liability for injury to or death of an employee, : ~ n d  where the ad- 
ministrator of a deceased employee brings action against third persons 
for the employee's wrongful death, C. S., 160, the motion of the de- 
fendants that the deceased's employer be made a party as  a joint tort- 
fensor with them should be denied. N. C., Code of 193:., see. 8081(r).  

APPEALS by  both plaintiff and  defendants, Southern  Rai lway  Com- 
pany  and  J. E. D i ~ e l b l i s s ,  f r o m  Harding, J., a t  J u n e  Term,  1831, of 
B u l ; c o a l ~ ~ .  Reversed in plaintiff's appea l ;  affirmed i n  defendants' 
appeal.  
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This action was begun in the Superior Court of Bunco~nbe C'cunty. 
Plaintiff is the administrator of M. T.  ,Iskew, who died in the city of 
LIsl~eville, on 20 January,  1930. The action is to recover of the tle- 
fendailts, Southern Railway Company and J. E. Divelbliss, (lamages for 
the death of plaintiff's intestate. 

I t  is  alleged in the complaint that on or about 20 January,  1930, 
plaintiff's intestate was struck and killed by one of the e~lgines of the 
defelidalit, Souther11 Railway Company, while the said cngirle u a s  being 
operated by tlw defelldant, J. E. Divelbliss, as an engirleer employed 
by the said Railway Company, at Sulphur Springs crossi~lg 011 State 
Highway S o .  10 ;  that a t  tlie time lie was struck and killcd, plaintiff's 
intestate was driving a truck owled by the Chero-Cola Bottling Corn- 
pany of Asheville, as an employee of said company; and that  the 
proxiniate causr of tlle death of plail~tiff's intestate was tllr negligence 
of the tlefe~ldar~ts, Soutliern Railway Comparly and J .  E. Dire lb l i~s ,  a- 
specifically alleged in the complaint. Plaintiff deniantls jutlgment that 
he recoTer of the defendants, Southern Railway Company and J .  E. 
D i ~ ~ l b l i s s ,  the sum of $50,000, as damages for the death of his ~lltcstate. 

After the complaint was filed, tlle defentlants, Souther11 Railway ('om- 
pany and J .  E. Dix elbliss, moved before the clerk of the Superior ( 'ourt 
of Buncombe Couuty that Chester Brown, trading as Chcro-C'olil I3ot- 
tling Company, be made a party tlefe~ldant to the action. I n  support 
of their motion, the said defendants filctl an affidarit tentling to shon 
that the death of plaintiff's intestatc was caused by the ncglige~~ce of 
the C'liero-Cola Bottling Company, his employer, and that lle contributed 
to the injuries which resulted in his death by his own ~ ~ e g l i g ~ ~ ~ c e .  T h y  
moved that the Chero-Cola Bottling Company be made n t l~~fnlt lant  ill 
tlie action on the ground that  if the said tleferidauts by their ncg l ige l~~e  
as alleged in the complaint caused the death of plaintiff's intestate, and 
for that  reason are liable to plaintiff in this action, the said Chero-Cola 
Bottling Company by its negligence as alleged ill the affida~ it coil- 
tributetl to his death, and is for that  reason jointly liable with drfend- 
ants to plaintiff i n  this action. The  said defendants relied oli the 
provisions of section 618 of the x. C. Code of 1931, which are to the 
effect that  i n  all cases pending in  the courts of this State, in nliich the 
plail~tiff seeks to recorer damages of the defendant as a joint for t - feasor ,  
the defendant may a t  any time before judgment is obtained, up011 
motion, have the other joint tort- fei lsors made parties defendant to the 
action. The  motion was allowed by the clerk of the Superior Court and 
plaintiff appealed to the judge of the Superior Court of Ilunconibe 
County. 
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After summons had been duly served on Chester Bro~vn,  trading as 
Chero-Cola Bottling Compaiiy, in accordance with the order of the 
clerk of the Superior Court, the defendants, Southern Railway Com- 
pany and J. E. Divelbliss, filed an answer to the complaint. I n  this 
a n s w r ,  they denied the allegations of the complaint, which are essential 
to plaintiff's cause of action against them. For  a third and further 
answer and defense to said cause of action, the said defwtlnntq. alleged 
in said answer: 
"1. That  on and prior to 20 January ,  1930, tlie plaintiff's intestate, 

11. T .  Askew, was in the employ of Chester Brown, trading and doing 
business under the name of Cliero-Cola Bottling Company, and that  on 
and prior to said date the plaintiff's intestate and said Chestcr Bronn  
were operating under the terms and provisions of the 'Cl7orkmen's Com- 
pensation Act for the State of North Carolina, as ratified aitd a p p r o d  
by the General Assembly of Xorth Carolina, on 11 31:ircli, 1929, and 
that pursuant thereto, as defendants are informed aud beliew, the enid 
Chester Brown, operating as aforesaid, caused to be t a k m  out a certain 
insurance p o l i c ~ ,  by the terms of ~vhich  it was set forth and prorided 
that in the event of the death or in jury  of the said M. 'C. Askew, vhile 
in the employ of the said Chero-Cola Bottling Company, lie or his 
representatives should receive compensation from said insuranw corn- 
pmiy, in accordance with the terms and provisions of :;aid Torkinen's 
Compensation Act. 

2. That  as defendants are  i~iformcd a i d  belieye, after tlie dcntli of the 
said 39. T .  Aske~r ,  as alleged in  the complaint, and after tlie said 
Chester Brown duly qualified as administrntor of his estate, tlic aaid 
Chester Brown, administrator as aforesaid, entered into negotiationq 
wit11 the I~idus t r ia l  Coniinissio~i of the State of S o r t h  Pnrolina, w1iic.h 
Commissioii is charged with the supervision and apprornl of settling 
with the enlployecs when injured, or their representatiws in the event 
of death, and thereafter the said Chester Brown, administrator as afore- 
said, accepted a settlement and award as made by the said Industrial 
Commission as aforesaid; and has disbursed, or is holtling wid fund. 
for the benefit of the estate of &I. T .  Askew, deceased. 

3. Tha t  if the said Chestcr Bro~vn,  trading as Chero-Cola Bottling 
Company, did not take out insurance for the benefit cf plaintiff's in- 
testate and his estate in case of his death, and of other employees of said 
Chero-Cola Bottling Company, then said Chero-Cola Bottling Co~iipany 
itself, as  defendants are advised, informed and believe, through and 
with the consent of the Industrial  Commission, settled with the estate 
of plaintiff's intestate, to wi t :  with Chester Bro~vn, administrator, and 
the said Chester Brown, administrator, has disbursed :,aid funds or is 
holding them for the benefit of the estate of M. T .  Aske,v, deceased. 
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4. T l ~ t  said Chester Brown,  adlninistrator a4 aforeiaitl ,  ill acccl) t i~ig 
wit1 compensation, on accoui~ t  of the  d e , ~ t h  of the said Af. T. Askew. 1- 

barrcd to  1iroi;ecute this  action againqt these answering defe~i t lants  011 

his  O \ \ I L  b ihalf ,  and  t h e w  t l c f c ~ i d n n t ~  11~rehy pleat1 said sc t t l em~i l t ,  ac- 
c e p t a n w  and  a.r\:rrtl qo made  by said a d n l i i ~ ~ s t r a t o r  in  I ~ a r  of the pla111- 
tiff's ~ i g h t  to proiecute t h i i  action. - r >  

,). i h t  tlic plaiiitlff, Chczter Brovi i ,  a i l ~ n i l i ~ s t r n t o r  of the  estate of 
hl. T. -\\lrtn., tlcceasetl, is  not the rcal  p a r t y  i n  interest i n  t l ~ c  1n~ti tut ic)n 
m t l  pro-wution of this act ion;  tha t  i n  the e\ ent of ally r c c o ~  c q  ill w i d  
ac t~o i i .  ~ a ~ d  *urn i o  recoTerw1 would not,  ill Inn ,  o r  ill fact ,  go to t h e  
estate of 11. T. Lisken, deceased, but  to the contrary,  nould  be tlis- 
burset1 by the said Cliestcr B r o n n ,  adnlinistrntor, either to tlic C'llero- 
( ' o h  B o t t l i ~ i ~  C'ornpany, o r  to  tllc iniurance company ul i lch u a s  (.:in.- 
iiig the. l ~ n b i l i t y  alltl r isk on the Chcro-Cola Eott l ing ('oiiipaiiy ; that  
t11c.e ail\nerilig tlefei~dnnts a r e  not a d \ i v d  as  to  t h e  name of baltl 111- 
sura i iw cornlmiy, but they aver and  say tha t  said insurance corllparir 
o r  t h e  ('liclro-Cola Bott l lng Company ahole  m e n t i o n ~ d .  iq the real par ty  
i n  111tclc.t. aiitl should be made  a p a r t  to tlils actiorl, ill order tli'it 
t l o f e i ~ ~ l a i ~ t s  111:iy be advised of their  r ~ g l i t r  in tlir  prt>misc\." 

,\ftcr the :rn,ner lm(l hct 11 filed by the tlcf(~ntl:n~t-, Soutlwrii I t a i l n a y  
Con~p:iny, and  J. E. Dlvellrllss, tlie plai~l t i f f  in a p t  time niovecl that  
l)aragritl)lli  1. 2 ,  3, 4 and 5 of the  th i rd  furtller i tnsnrr  and tlefenv! a i  
sc't out 111 s a ~ i l  ;ilisner bc strick(m thercfrolii, f o r  tha t ,  

" ( : I )  Sal(1 d c f w ~ v  states a co~iclusion of la11 ant1 l)uts 110 fact,  111 

I \>llt .  
(1)) I t  a t t ~ m p t ,  to set u p  a4 :r fu r t l iw dcfciise t h a t  tlicl p la~ut i f f '>  

~ ~ i t ( - t ~ ~ t ( , .  11. T. Alskew, received corril)eii~:~tloii uil(1t.r t l ~ c  Worlaneu'> 
( ' o r ~ i l w ~ l + : ~ t i o ~ i  Act of tlie S ta te  of Xort l i  ('arolina, am1 t l ~ : ~ t  the p l : \ i ~ ~ t ~ f i  
lioltl. .:r~tl allc.getl settlement for  the  l ~ e ~ i e f i t  of tlie mt,rtc of 11. rl'. 
, l 4 w n .  n~i t l  fo r  tha t  rcasorl tlie plaintiff is bnrrctl f r o m  p r o s c ~ u t l ~ i g  thi. 
tac.t~oil: :111tl f u r t l ~ c ~  at tempts  to  set fo r th  tha t  t h e  plaintiff i i  ]lot the 
real  p:11ty 111 i~ i tc res t  and t h a t  the  sum 10 recowred wo11ld 110: 111 l a v  
or 111 fact  go to t l ~ t  c,c.tnte of tlie said N. T. Ahlie\ \ ,  but  tha t  tlic ili.nr- 
:iiiec c o ~ n l ~ a i ~ y  or  the  ('llcro-Cola Bott l ing Company is the rcal  p : ~ r t y  111 

iiitere.t: t h a t  a n y  a11d a11 of such facts,  ~f t rue,  ra ise  questions of la\\ 
ant1 ~ i o t  questions of fact  to  be passed upon by tlie l u r y :  tha t  it  is 
t x p r e ~ s l , ~  proridetl in  t h e  Workmen's ('omlwiiqation Act of Sort11 C'aro- 
lina, r:itified by the  General Assembly on I1 31arcl1, 1929, ill section 11. 
tha t  the acceptaiice of a n  award u l~ t le r  this act f o r  compensation f o r  the  
i n j u r y  or dcatli of a n  employee shall operate as  a n  assigiirnent to  the  
c m p l o - t r  of a n y  riglit to  recover damages nhiel i  the i~ i ju rc t l  employee 
m a y  I ~ a \ e  against a n y  other  p a r t y  fo r  such i n j u r y  or  d rn th :  and that  
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such employer sliall be subrogated to any such riglit aitd may enforce 
in his own name or in the name of tlie injured employee, or liis personal 
representative, the legal liability of such party. 

'(,hid said section of said act further provides that tlie amount of 
compensation paid by the employer or the amount of c3mpensatioa to 
\vliicli the assured or the injured employee or liis depeiidents are entitled 
sliall not be atlmissible as evidence in any action brought to rrcorer 
tlamnges, but any amount collected by the employer midel. the provisions 
of the section, ill excess of the amount paid by tlie einployer or for 
\rhich lie is liable, shall be held by the employer for the bcnefit of the 
injured employee or other person entitled thereto, less such aniounts as 
are paid to tlie cmployer for reasoilable expenses and attorney's fees, 
when approved by tlie Commission; and said section filrtlier prorides 
that when ally employer is insured against liability f o -  conipensation 
nit11 any insurance carrier and such insurance carrier :,hall have paid 
any compensation for wliicli the employer is liable, or sliall hare  assumed 
the liability of the employer therefor, it  shall be subrogated to all the 
rights and duties of tlie employer and may enforce such r g h t s  in its ow11 
name and in the name of the injured employee or his  personal repre- 
sentative." 

JTlien the action came on for trial a t  J u n e  Term, 193 1, an  order was 
elitered therein by the judge presiding, affirming the order of the clerk 
making Chester Brown, trading as Cliero-Cola Bottlii g Compa~iy,  a 
party defendant, and allowing the motion of the p l a i~~ t i f f  that para- 
graplis I ,  2, 3, 4 autl 5 of tlie third further answer 111d defense be 
stricken from the answer. 

From this order both the plaintiff and the defendants, Southern Rnil- 
way Conipany, and J. E. Direlbliss, appealed to tlie Supreme Court. 

I f a r k i n s ,  T'an Tl'inhle Le. M'a l fo?~  f o ~  p l a i n f i f .  
R. C. Kelly and  J o n c s  Le. Il'artl f o ~  de f endan t s .  

Cosson,  J. This  action is to recover damages for the death of plaiii- 
tiff's intestate. I t  is alleged in tlie coniplaint that his dcath was caused 
by the negligence of tlie defendant, J. E. Divelbliss, while said defeudant 
was engaged in tlie performance of liis duties as an  employee of tlie de- 
fendant, Sout l~ern  Railway Company. The facts stated in the complaint 
are sufficient to constitute a cause of actioii against the defendant, J. E. 
Direlbliss, arising out of tort, by virtue of the prorisioiis of C. S., 160, 
and against the clefendant, Soutliern Railway Company, on the principle 
of respondeat superior. I t  is well settled, of course, tha t  an employer is 
liable for damages resulting from the tort of his emplcyee, comniitted 
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i n  t h e  course of h i s  eniplogmeilt. T h i s  principle is founded on t h e  
maxim of the  law tha t  one n h o  does s th ing  tllrougll anotlwr, does it  
liimsclf. Q u i  facii  per a l i u m  f a c ~ t  p r  Ae. 

T h c  r igh t  to  recover damages for  the  death of a h u m a n  being caused 
by t h e  n r o u g f u l  act of another ,  did not exist a t  common Inn .  I t  iz 
altogetller s ta tutory.  I n  this  S t a t e  the riplit of action is c o ~ l f ( m w l  by 
C. S., 1GO. I n  Hznnunt 1%. T z c l e i i a t o  I'owcr C'o., l h 9  S. C., 120, 126 
S. E., 307, i t  is said by , l d a ~ ~ ~ ,  J., " I n  B a k e ?  c. B o l t o n ,  I Camp., 493, 
Lo,-tl E l l enborough  said : '111 a civil court,  the  cleatll of a h u i n a ~ l  being 
could not he complainrtl of as  a n  illjury.' W l m t e r r r  the fountlation 011 

which th i s  rule  i s  made  to rest-nhethcr on the grouiid tliat a p e r s o ~ ~ a l  
right of action dies with the  person, 01) tha t  tlic \ alue of a l iu~ i ian  life 
may  not hecoir~e thc subject of judicial computation, or tliat the rela- 
tion of the part ies  is terminated by dcath-it is  t r u e  as  stated i n  IILAZL).-  
u l t ( e  ( 'ornparzy c .  B r a m e ,  93 U. S., 734, 34 L. Ed. ,  580:  'The autlioriticq 
a re  so iiumerous and so un i form to the  l)roposition tliat, by tlic c'olinlloll 
law, n o  c i ~ i l  action lies f o r  all i n j u r y  n h i c h  results i n  death, tha t  it  iy 
impossible to speak of i t  as a proposition open to question. I t  has  b c ~ w  
tltcidwl i n  many  cases i n  tlie Enpl i i ; l~  courts arid i n  many  of tlie S ta te  
courts,  n ~ ~ i l  no deliberate, ne l l -cons idcrd  decision to the contrary is to  
bc found.' Hi l l i a rd  on T o r t s  87, scc. 10. I l a f ~ k  z.. R. R., 183 S. C., 617, 
112 S .  E., 599, X i i c h e l l  r .  il 'alley, 182 N .  C., 683, 109 S. E., 882, IIootl  
1.. T e l c g i ~ a p l ~  C'o., 162 N. C., 70, 77 S .  E., 1096, Broad)lan: 1.. I l r o a i l m ~ . ~ ,  
160  N. C., 432, 76 S. E., 216, B o / l t X  1 % .  X. R., 138 S. C'., 370, 30 S. E., 
689, l i i l l i a n  v.  R. R., 198 S. C., 261, 38 S .  E . ,  873." Sce l ' i e f e ~ ~ b r u ~ t  
2%. F l a n n e r y ,  198 S. C., 397, 151  S. E., S 7 ,  i n  which the  tlecisioll rests 
1ipo11 the proposition tliat the a c t i o ~ l  iq s tatutory and clocs not esist a t  
~ o r n ~ n o n  law. 

It is ye l l  s ~ t t l e d ,  thereforc, tliat t h e  r ight  to main ta in  a n  action t o  
recolcr  damages for  tlic death of a Iluinml being i n  the  courts of this  
Stat(, ,  upon tlie allegation tha t  t h e  death n a s  causetl by thc nrol igfnl  
a r t  of tlie defendant, is collfcrrccl by statute. ant1 liiuqt h r  lxgun  and 
1)rosecuted i n  accordance n it11 s tatutory pro\  i s i o n .  I t  is  pro^ ided by 
s tatute  t h a t  t11e action must  he hegun x i t h i n  ollc !car ; ~ f t c r  tile dentii, 
by the executor, administrator  or collector of the drwdent .  and tha t  "the 
amount  recorered i n  such :rction is  not liable to  be applied as  asqcti 
i n  t l ~ c  payment  of debts o r  lrgacieq. hut shall br disposed of as pro1 idril 
i n  this  chapter  f o r  the distributiolr of pcrqol~al  propcrty i n  case of ill- 
testacy." C. S., 137, ch. 1. Damages for  the n r o n g f u l  death n1:ly he 
recovered oiily by t h e  personal w p r e s e n t a t i ~ c  of the decctlel~t ; t h -  
amount  recorered must be paid by such representative only to persoils 
designated by the  s tatute  as  the  he~~cf ic ia r ies  of t h e  recovery. Such  
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pcrsolls are beneficiaries not primariljr because of their relationship to 
thc~ t lccde~i t ,  as his next of kill, or llcirs at  law, but by virtue of tlic 
s t ~ ~ t u t e  under nliicll the action is begun and proszcuted to judgment. 

I t  has bcc~i held by this Court that  a widow has 110 right of nctioll 
for tllc ~ ~ r o i i g f u l  tleatli of her l iusba~~t l ,  by reason of 1 er relationsl~ip 
to tllc deccasctl as his widow. l l o w e l l  P .  Con lmi s s ionem,  121 K. C., 362, 
25 S .  E., 361. -1 father as such caullot recoyer da~ilages for  the wol igfu l  
tleath of his soil. I l o p c  c. I 'efc~rson, 172 S. C.,  869, 90 S. E., 141. S o  
part  of the amount recorered can be applied to the l ~ x y n ~ e l ~ t  of the 
nidow's "year's Support," provitlcd by statutc, C. S., 410S. 1:rontlna.r 
c. lIrontli~ci.r, 160 S. C., 432, 76 S .  E., 216. Tlie persollal represelitative 
of the deceased holds the nnioullt recovered by him as daniagcs for tlic 
wro~igfnl  death of the decedent, not as assclts of the est t~te of the t l t ~ c -  
clclit, but ill trust for  tlie ben~fic.iaries designated bp tllc slntutc,. - l rcr! j  I . .  

I l r a n t i y ,  191 N. C., 396, 131 S .  E., $21. 
I t  must be conceded for the purpose of decidilig the q u e s t i o ~ ~  of l a ~ v  

l)W%'litt'd by plniiltiff's appeal from the order of the judge affirming the 
ordrr  of the clerk of tlie Supcrior Court of Buncoinbe County, that the 
Cllero-Cola Bot t l i~ lg  Coinpany be made a party defendant in this action, 
that said company by its ncgligencc, co~ icu r r i~ lg  with the negligence of 
tlie defcudaiits, J .  E. IX~elb l i ss  and Southerll Railna;; Company, as 
alloped in the coinplai~it,  caused the tlcatll of plailitiff's illtestate; that  
a t  the time of his death, plaintiff's intestate was an  employee of t l ~ c  
('lirro-C'ola Bottling Compa~iy  aiitl ~ a i  e~lg;iged ill the perfori l la~~ce of 
liis duties as such employee; that  plaintiff's intestate and the said Chcro- 
Cola Bottling Company, by reason of tlicir rclation a~ employee autl 
en~ploycr, and of their acce l~ta~icr  tliercof, were subjcct to the provisions 
of tlie So r t l i  Carolina Workmen's Co~nperisatio~i , l e t ;  :nid that  in ac- 
co~dalice v i t h  the pro1 isio~is of said act, the stlit1 Cl~ero-Cola I3ottli11g 
Company or its i~lsurance carricr, has paid to plaintiff the amount 
awarded or approTed by tlie So r t l i  Carol i~ ia  I i~ t lus t r ia l  Cornmission, as 
con ipc~~sa t io~ i  for tlie death of his intestate. 

011 the f o r e g o i ~ ~ g  facts, the Chero-Cola Bot t l i~ lg  Conlpa~ly was liable 
to plttintiff, a s  a jo i l~ t  f o r f - f easor ,  for  the tlninages resultillg from tlie 
clcath of liis intestate, unlms by r i r t ue  of the pro\isiol~s of the So r t l i  
Carolilia Workillen's Cornpensatio~l -let, tlie said colilpally was rclicretl 
of sue11 liability. I f  tlie said conlpaiiy is liable as a jo i~ i t  fort-fcaaor.  
there was no error in the order of the judgc affirming the order of the 
clerk. 

111 l l i p p  c .  Farrcll ,  169 K. C., 551, 56 S .  E., 570, it is sa id :  "Author- 
ity liere and elsewhere is to the effect that   here the wrongful acts of 
t n o  or more persons concur in producing a single i n j u ~ y ,  and nit11 or  



N. C.] SPRING TERM, 1932. 263 

witliout concert betx-een them, they may be treated as joint t o r t - f c ~ \ o , , \ ,  
and, as a rule, sued separately or together, at the e l~c t ion  of the plailltiff. 
H o u g h  v. R. R., 144 3. C., 692, 57 S. I!:., 469. The only case nit11 us 
which tends to impose any restriction on the position is that of C;uthric 
c. D u r h a m ,  168 K. C., 573, 84 S.  E., 838, where on a quc-tion of 
primary and secondary liability of joint for. t- fcasors,  it  n a s  held that, 011 

application of the defendants, the person prinlarily liable should hc n d e  
a party, the policy and purpose of our present Code of Procctlure re- 
quiring that  crery feature of a given controversy should be settled ill onc 
action as f a r  as  consistent with the ordrrly mld efficient ad~~i in is t ra t ion  
of justice." See B o ~ i w a n  O. G r e e m b o r o ,  190 ?T. C., 611, 130 5;. E., .jO.). 

,I plaintiff nlio has been injured by the ~rrongful  art  or acts of two 
or more persons, who are liable to him as joint tort-feasors,  may suc 
one or more of such persons, a t  his election. But  since the enactment of 
chapter 68, Public Laws 1929 (see section 618 of S. C. Code, 1931). a t  
any time before a judgment is obtained, the joint for t - feasors  n h o  are 
sued, may, upon motion, have the o t l~c r  joint tor t - feasors  rilatle l~n r t i r s  
defendant. This statute is applicable only where the llersons souglit to he 
made parties defendant are, upon the facts alleged in support of the 
motion, liable as joint fort-feasors.  

111 Conrad c. F o u n d r y  Co., I98  N. C., 723, 153 S. E., 256, it is said 
that the General L2sscn~bly of this State by its enactment of chaptcr 
120, Public Laws 1929, know1 as the \lTorkmen's Compensation Act, 
discarded the theory of fault as the basis of liability of all employer to 
his cinployee, when both have become in accordance with its pro\ isiolis, 
subject to said act, and conferred an absolute right of compensation oil 
erery employee who is i~ i jured  by an accident arising out of and in tllr 
course of the employnic.nt. 111 consitlcratioli of the enlarged liabllitv of 
the employer to an injured employee, the vmplogee is t lepr i~  ctl 1)y th r~  
act of certain rights and remedies which lie had prior to its e ~ m c t n i n ~ t ,  
both at common law and untlcr statutcs of this State. Scc*tioli 11  of said 
act (S. C. Code, 1931, sec. SOXl(r), e q ~ r e s d y  prorides that "the right, 
and remedies herein granted to an crnployee, wlmi lie and his cmp1oyc.r 
have accepted the pro\isions of this chapter, respectively, to pay : U I ~  

accept compensation on account of personal illjury or death hy acciclmt, 
shall exclude all other rights and reir~etlies of such employee, his perbonal 
representatives, parents, dependents or nest of kin, :is a g a i u ~ t  his em- 
ployer, a t  common law or otherwise, on acc20ullt of such injury, loss uf  

service or death." 
By 7-irtue of the foregoing provision of the statute, the Chero-Cola 

Bottling Company, on the facts appearing in the record, and admitted 
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for tlie purposes of plaintiff's appeal, is ilot liable to plaintiff as a joint 
tort-feusor. The said company has been expressly relieved of sucli 
liability by the provisions of the statute. For  this reason, there n.a\ 
error in the order of the judge affirming the order of the clcrk of tlie 
Superior Court of Buncombe County. The order is reversed. 

I t  is further provided in section 11 of chapter 120, Public Laws 1929 
(S. C. Code, 1931, sec. SOSl(r), that  vhen  "sucli emplojee, his personal 
rcpresentative or other person may ha re  a right to recover damages for 
such illjury, loss of service or death from :illy person other t l ia~l  sue11 
mlployer, lie may institute an action at law against su-11 third persou 
or persons before an ana rd  is rnnde under this chapter, and prosecute 
the same to its final determination; but either tlie acc3eptt~nee of tllc 
award hereunder, or the procurement of a jutlgnlelit ill all action at lan ,  
sliall be a bar to proceetlilig furtlier wit11 the alternate rerncJg." T l i ~ s  
1)rovision manifestly precludes ail employee who lias becw a~varded alltl 
paid co~iipensation by his employer for an injury u11dei. the provisions 
of the Sor t l i  Carolina Workmen's Con~pensation Act, f iom prosecuting 
an  action against n third persol1 for damages for tlie same in jury;  a d  
also precludes all enlployee wlio has recovered damages for liis injury 
from a third person, from claiming comperisation from his employer 
uiider tlie act. I t  does not affect the right of the cmplojer or of the ill- 
surance carrier, who has paid the award, from mailltauling an action 
against the third person, who by his wro~igful  act has caused the injury 
for which compei~sation was a~vardecl ailti paid. With respect to the 
riglit of the employer to maintailj an actiou against a third persoil who 
by his wrongful act has caused an  illjury to the emplojee, resulting ill 
damages, i t  is  provided by the statute tliat "the acceptaim of an  t~mnrd 
under this chapter against an employer for compensatio~i for the injury 
or cleat11 of an  employee shall operate as an assigriillcnt to the eniployrl- 
of any right to recorer damages which the injured employce or his 
persolla1 representative. or other person, may have against any othcr 
party for such illjury or death;  and such employer shall be subrogatetl 
to any such right and may enforce, in liis own name, or in tlie name 
of the injured employee, or his personal rcpreseiitative, the legal liability 
of such other party." I t  is also provided by the statutcb that wliere all 
insurance carrier has paid the compensation awarded to the injured 
employee, or to  his personal representative, the insurance carrier shall 
hare  the same right to maintain an  action against the i hird person, as 
tliat conferred by the statute on the employer. I n  either case, the action 
is prosecuted not in behalf of thc injured employee, or of the persons 
who are designated as beneficiaries of the recovery, undei. C. S., 160, but 
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in behalf, primarily, of the employer or of the insurance carrier. The 
amount recovered is applied first to the reimbursemeilt of the employer 
or of the insurance carrier for such sums as may have been paid by 
either of them to the employee or in case of liis death to liis personal 
representative. Only the excess, if any, is payable to the injured em- 
ployee, or to such persons as  may be entitled thereto. 

The  payment by the Chero-Cola Bottling Conlpany or by its iiisuraure 
carrier of the award made or approved by the Korth Carolina I d u s -  
trial Co~nmissioii, is not a bar to the prosecution by the plaintiff of this 
action against the defendants, J .  E. Divelbliss and Soutl ier~i  Rai lnay 
Company. This action is expressly authorized by s t a t u t ~ ,  and neitlir~r 
the Chero-Cola Bottling Company nor its insurance carrier is a neccs- 
sary or proper party, although they are primarily tlie beiicficiariei ill 
~rhose  behalf the action is prosecuted by the plaintiff as the pcrso~ial 
representative of the deceased employee, C. S., 449. The statute pro- 
[ides for the distributioii of the amouiit recovered ill the action, if any, 
and yeither the defendant, J. E. Divelbliss, nor the defendant, S o u t h ~ n l  
Railway Company, has any interest in such distribution. 

The  allrgations of paragraphs 1, 2, 3, 4 and 5 of the tllirtl further 
answer and defense are irrelevant. The facts alleged in said paragraphs 
do lint constitute a defense to this action. They arc  immaterial, ant1 
do not affect the right of the plaintiff to recover, nor the amount of the 
recovery. These paragraphs were properly stricken from the ailswer, or, 
niotioii of the plaintiff. C. S., 537. I t  is expressly provided by statute 
that "the amount of compensation paid by the employer or tlie :,mount 
of compensation to which the injured employee or his c!epciitlelits arc 
entitlcd, shall not be admissible as evidence in ally actioii brought to 
recover damages, but any amount collected by the enlployer under the 
provisions of this section in excess of tlie anlount paid by the tmp1oyr.r 
or for which he is liable, shall be held by the employer for the benefit 
of the injured eniployee or other persoii elititled thereto, less such 
amounts as are paid by tlir employer for reasonablr exprn;cq and a t -  
torneys' fees when approved by the C'ommission." 

Thcre was no error in the order that paragraphs 1, 2, 3, -1 and 2 of thc 
third further answer and defense filed by tlie defeiiclaiits be strickell 
from their answer. The  order in that  respect is affirmed. 

Reversed in plaintiff's appeal. 
Affirmed ill defrndants' appeal. 
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STATE 1. CI-IARI,EY BEAL, HAZEL BlcAlAHAN, BOSE FAIN,  BIART 
BEST, A A D  LEE ELLEX HHARBIN. 

(Filed 17 E'ebrunry, 1032.) 

1. Criminal Law E' c-Where new trial is  granted on appeal from con- 
~ i c t ion  on one count plea of former jcopardy as to other counts is 
bad. 

\There the defendants, under iutlictrneiit c1i:irging them with breaking aud 
c~iitering u storc with intent to commit larceny, with larceny, and \vith 
receiving stole11 property, a re  found guilty on the last count, and oil 
xppeal their request for a new trial is granted : I l c l d ,  although there 
a rc  some tcclliiical differc~nces b,e~\vcwi a ccriirc tle noco and a new trial 
they both have the same result, and u p ~ n  the subsequent trial the defend- 
m t s '  objection to a trial upon a new indictment contailling substniltially 
the same charges a s  the original and their plea of forme: acquittal as  to 
the iirst t\vo couuts caullot be sustained, the granting of a new trial 
upon the clefelidxiits' request carrying nit11 it  :I lie\\- trial upon all the 
counts in the iudictment. 

2. Criminal Law G f-Adn~issions of one defcndant WCIT properly con- 
fined to qucsstion of his guilt in cselusion of that of other de- 
f end ant,^. 

JTliere several defendants are  on trial for tlie same offenses in one 
action, the aclmission in evidence of testimorly of admi~jsio~ls of oue of 
tlie defendants will uot be held for error upoil objection of the other 
defe1id:ints where i t  appcars that  the trial court carefully instructed the 
jury to consider tlle admissions only on the questioli of the guilt of the 
clcfer~dant making them. 

A l i ~ ~ ~ ~ . i ~  by defe~idal i ts  f r o m  l far t l ing ,  J., at  August  Tcrin, 1931, of 

T h e  t l i r c ~  counts ill the indictnlerit cliarge the defen lalits (1) with 
break i l~g  mid enter ing a storehouse occupied by o ~ ~ c  Lee Sllieltls hereill 
rnerchnildise, etc., n a s  kept  x i t h  iritcnt thr'rcin to  cor l~r i~ l t  larc-eiiy 111 

breach of C. S., 423.5; ( 2 )  wi th  t h e  lxrceuy of the  persorial property of 
said Sliieltis; aiid ( 3 )  x i t h  f c l o i ~ i v u J ~  rt,celT iug tlie property k r lon l i~g  
i t  to have beell stolen. 

T h e  folloniilg en t ry  appears  ill tlie record:  
"Upoii the call of this case fo r  t r ia l ,  tlie d(4cndaiits a1 (1 m c h  of tlieill 

entered a 1)lea t h a t  tlicy, alld each of them, llnd tlleretcfore been t r icd 
and acquitted of the  offolsc of burglary, and of the offc,ilse of larceny, 
alleged i n  the hill of ii~clictilierit, arid they and each of thein rcquc,stcd 
the court to bubrilit a n  issue to  a ju ry  on rlie said pleu of former ac- 
quittal.  To t h e  charge of r e c c i ~  ing stolen goods k n o w i ~ ~ g  tllc~rn to have 
bee11 stoleli the drfcndants  pleaded not guilty. Up011 s u c l ~  plea the S ta tc  
ant1 defe l~dants  admitted, a i d  tlie court found, the  follo icing facts  : 
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I. T h a t  the defendants were placed on t r ia l  a t  the M a r c h  Term,  1930, 
up011 t h e  following bill of indictment, to  w i t :  "State of Sort11 Caro- 
litla-Cherokee County - Superior  Cour t  - Nnrcl i  Term,  1930. T h e  
jurors  fo r  tlie State ,  upon their  oath prese t~ t  tliat Charley B m l ,  Hazel  
Mc?\lalial~, Hose F a i n ,  M a r y  Best,  J i n t r t ~ y  H u n t ,  and  Lce Ellcn H a r b i n ,  
late of tlie county of Cherokee, or1 31  >I:~rch, 1930, n it11 force n i ~ d  a r m s  
a t  and i n  t l ~ c  county aforesaid, a c e r t a i ~ ~  store-houw, h o p ,  n archouic, 
banking l~ouse ,  counting house, and huiltlirig, occ.upirt1 by o t ~ c  Lee 
Sliic~lds, n hereill nlcrc.handise, cliattcly mot~cy ,  1 aluable iccurltlrs ucro,  
aud were being kept, u l ~ l a n f u l l y ,  nilfull-,  ant1 felolliously tittl 1)re:tk 
and  enter n it11 i n t e i ~ t ,  the  merclialidisc, chattels, money. T i 1 1 ~ ; ~ 1 ) 1 ~  sccuri- 
ties of the  said LPP Shieltls then ant1 there h e i i ~ g  found,  to *teal, take 
;1ii(1 ca r ry  away, contrary to  t h e  fo rm of t h e  s tatute  it1 q11c.h (':IT i~iat lc  
;t11(1  TOT itletl, and  a g a i m t  the peace a ~ ~ t l  digni ty of tlic, St :~tc~.  

",hid the  juror* for  t h r  S t a t r  u p o ~ ~  their  oaths aforcwid (lo f u r t h c r  
p resc l~ t  : that  t11c sai(l Charley B e d ,  I I a z ~ l  3 k X a l l a l r ,  K o v  F a i n ,  X a r y  
BvYt, J ~ I ~ I I I I ~  I I u n t ,  IAT H~CII  IIarI) in ,  n f t c r n a r ~ l i ,  to n i t :  (111 the  day  
ant1 year  aforesnitl, n i t h  force aud a r m s  a t  ant1 ill t h e  eoulity : ~ f o r e i a ~ ( l .  
the follon ing articles of pc~sor ia l  p r o l m t ~ .  to n i t  : nlsat, It~rtl .  coffee. 
:rutomobile fistures, r n o w y  and  ~ n e r c l i a ~ ~ t l t s c ,  goods and unro., of t h e  
valut, of fifty dollars, tlic goods, chattels ant1 m o n r y  of 011s I,ee Shieltls, 
then and there bcing f o u ~ ~ c l ,  feloniously did steal, take ant1 c*:lrry away, 
con t ra ry  to t h e  f o r m  of the, s ta tute  i n  such cast, rnatlc, nut1  pro^ itlet1 nntl 
against the peace anti tlignitg of the S ta t r .  

' ( A \ ~ ~ d  the  jurors  fo r  the S t a t e  upon their oa t l~q  aforssaitl (lo fu r ther  
~ ) r ~ w n t :  tliat the said Charley B e d ,  Hazel  M c h l a h a r ~ ,  B o w  F2ii11. Mar?  
I h t ,  J in lmie  H u n t ,  arid Loe Ellen H a r b i n ,  a f te rvards .  to n lt : 011 tile 
d a y  a l ~ d  year  aforesaid with force mld :1rmr a t  antl ill the c o u t ~ t y  aforr-  
sirid, t h e  said meat,  lard, coffee, autornobilc fixturc.~, I I I ~ I I ~ ,  nic>rch:l11- 
disc, gootli: ant1 wares of the value of fifty tlollarq, of t l ~ c  goo~ls, c.liattcll> 
ant1 moneys of the  w i d  Lec Shields brforc t1it.11 f ( ~ l o n i o 1 1 ~ 1 ~  itolt '~t,  taliell 
m i l  carr ied a n a y ,  feloniously did reccji\t, allti l i a ~ c  the saitl ~ t ~ c , a t ,  I n ~ d ,  
coffw, money, rricrclia~~tliuc~, goods a t ~ t l  a u t o i ~ ~ o b i l c  fisturca. t1ie11 : I I I I ~  

there. mcll knowiitg said goods, chattc.l> :1nd moneys to h a l e  1wc11 fr~lo- 
~t iously stolen, taken ant1 carr ied a n  ay, contrary to  the fo rm of t l ~ e  stat- 
ute i n  such case made ant1 proridetl ant1 against tlie peace and dignity of 
the State .  DAYIS, ,Colicifo,.." 

2. "That  t h e  c a u w  ~ w n t  to tlie ju ry  :rftsr e ~ i t l c n c e   ha^ ing 11ce1i offcretl 
anti argument  of comlsel mad?. a ~ t t l  the j u r y  carlie in  m ~ t l  re~itlerc~cl a 
xertlict as  f o l l o w :  'Llll  of the  defendalits gui l ty  on tlie third count of 
l l a ~ i ~ i g  these goods in  their  possession, knon ing them to be ?tole11 gootls.' 
' S o t  guilty a s  to t h ~  1,rcaking antl entering, ant1 fo r  larccn-.' 
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T p o n  the coming in of tlie verdict the defendants and each of them 
rnored to set aside the verdict. 

"Motion overruled by the presiding judge. 
"The defendants in apt  time excepted. 
"The defendants moved the court for arre.jt of juclgmcnt aiid for the 

release of the defendants. 
"Motion overruled. And defendants i11 apt time excepted. 
"Upon tlie verdict the court rendered the following judgment: It is 

the judgment of the court that  the male defendants, to wi t :  Charley 
Beal, Bose Fain,  and Jinimie Hunt ,  be confined in the jail of Cherokee 
County for a period of two years and assigned to work on the public 
roads of any county with which the commissioners may make arrange- 
ments;  and that the female defendants Hazel McMahan, Mary Best, 
and Lee Ellen Harbin, be confined in the jail of Cherokee County for a 
period of two years. 

"Thereupon defendants and each of them appealed to the Suprcme 
Court of North Carolina. 

'(13efore said judgment was pronounced but after corning ill of the 
verdict the defendants moved to set aside the verdict m d  for a nen- 
trial. Motion overruled, and defendants excepted. The  cefendants then 
moved in arrest of judgment and for their release and discharge from 
custody, motion overruled and defendants excepted. Notice of appeal 
was given in open court, and further notice waived; appeal bond in the 
sun1 of $1,000 fixed for each defendant. 

"The cause was regularly docketed i11 the Supreme Court and there 
heard upon the exceptions set out in the record to the Supreme Court, 
as appears i11 the record of the case in the Supreme Court. 

"From the certified opinion of the Supreme Court, this court finds 
as a fact that  the defendants' assignment of error based on the excep- 
tions therein was sustained and that  the Supreme Court ordered a 
v e n h e  de novo. 

(',It tlie March Term, 1931, the solicitor sent a new hill in this case 
which bill was returned 'a t rue  bill' by the grand jury, and this cause 
on such new bill is the same cause that  was tried a t  the March Term, 
1930, in which verdict was r ~ n d e r e d  and judgment pronoilnced and from 
which defendants appealed to the Supreme Court and which was heard 
in the Supreme Court and a  eni ire de  n o v o  ordered. PJhen this cause 
came on for trial rounsel for defendants moved tlie court to go to trial 
on the three ccu~i ts  i n  the bill of indictment foulld at the March Term, 
1930, and not in the bill found a t  the March Term, 1931. 

"Upon tlie foregoing admissions and findings of fact the court is of 
opi~iion, and holds, that  the pleas of defendants of former acquittal on 
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tlie first and seco~id counts in  tlie bill of indictment of March Term. 
1831, cannot be sustainetl, and declines to submit an  issue to the jury 
on the former acquittal. To  tliis ruling of the court the defe11dal1t.j ant1 
each of tlitln excepted, ant1 tliis constitutes defendants' Exceptioll No. 1. 

"To the failure of the court to liold, on tlie f o r e g o i ~ ~ g  adtiiissions, tliat 
the tlt~fendants had been tried, ant1 acquitted, of tlie offmsri, of burglar? 
a t ~ d  of larceny alleged in tlie bill of itlilictliient, the defe~itlmits except 
and tliis constitutes defendants' Exception No. 2. 

('Tllc tleferidalrts nioled tlie court that  the t r ~ n l  procee(1 untler the 
bill of iiitlictriient found at tlie March Term, 1030, nut1 not untl(~r tlie 
indict~iient found a t  the Xirc.11 'I'crin, 1931, n~it l  on the t l l~r t l  count 
in  said bill. Motion o ~ e r r u l e d  arid dt~feritlallts cxcept, alitl tl1i.i is Ex- 
ceptioli No. 3. 

"TVlrereupon tlie tlefe~~darits were placcd 011 t r ial  under all tlirec 
counts cuntained in tlie bill of indictmelit found a t  tlie March Tcrlii, 
1931, arid tlie defelidalits again excepted, alid this is tlieir Esccytion S o .  
4." 

I n  the case a t  bar the jury rcturiied as tlieir verdict: "-Ill f i ~  c clefencl- 
ants guilty on the firbt axid second counts.'' 

Judgincnt n a s  pro~ioullceci on tlic T ertlict and tlie  defendant^ cxcqjtetl 
and appealed. 

A ~ a a r s ,  J. At the l la rc l i  Term, 1930, of tlie Superior Court of C'liero- 
lrec Couuty the defendants ne re  indicted for storebreakirlg, larceny, a d  
receiving s t o h  goods knowing them to have been stolen. They were 
p ~ ~ t  on tr ial  ii11d the jury returned the following verdict: '(A11 of the 
tlc~felidalits guilty on the third courit of ha l ing  these goods in their 
l~osscssion. k n o ~ i n g  them to have bwri stolen. Not guilty as to breaking 
and entering and for larceny." The  defendants moved to set aside thc 
T erdict and to arrest the judgment. Their  motions were overruled; they 
excepted; and from the judgment 011 the verdict they appealed. Tliib 
Court awarded a venire de  novo on the authority of S. v. Barbee,  19; 
S. C., 248, in  which i t  was held that  a finding by the jury tliat the de- 
fcnda~i ts  ~ t c r e  guilty of having the property ill their possessio~l k r~on ing  
it to have been stole11 mas not responsive to tlie ilidictrnent and was not 
sufficient to support a judgment. 8. v .  Ueal, 200 K. C., 90. 

A t  March Tcrni, 1931, of the Superior Court the grand jury re- 
turned nnotlier bill against tlic de fenda~~ t s ,  which, according to the 
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finding of the tr ial  court, states "the same cause that  was tried at tlie 
March T w m  of 1030." When the present case mas called in the Superior 
Court tlie defendants rnovcd that  the court proceed on the third count 
in the bill found a t  March Tf>rm, 1930, and that  an i:,sne of forillel- 
acquittal be submitted on the first and second counts. Both niotions 
were denied. Whether this ruling is  correct depends ilpon tlie legal 
effect of the decision of this Court awarding a venire de noro. 

We need not point out tlie technical distinction between a rr>nclse de 
noco and a n e v  trial, for while they differ in material reqpects they 
agree in this, that both award a new trial. The content on that n new 
trial extends to tlie \vhole case is deduced from tlie principle that tlie 
defendant in a criminal action carmot claim protection under :I verdict 
wliich a t  his instance is set aside, and that  the granting of a nCw trial  
left nothing to support the verdict but placed the parties in tlie position 
they would have occupied had there been no trial. I n  the brief which 
they filed i11 S. v. Beal, supra, the defendants insisted that  "they should 
have a new trial," and a new tr ial  was granted them. A t  the second t r ia l  
they claimed exemption from prosecution on the first anti second  count^ 
on the ground that  on these they had previously been acquitted. 

The defendants cite a number of authorities from other states ill 
support of their position, and i t  must be admitted that  i11 other juris- 
dictions there is marlred diversity of opinion on the clue,tion. But  this 
Court is committed to the opposing view, and we cannot now accept the 
proposed doctrine m-ithout overruling our own decisions. 

I n  8. v. Stanton, 23 N .  C., 424, in an  opinion written by R U B ) & ,  C. J., 
the Court established the principle that  where a defendaiit who is ac- 
quitted upon one count in an indictment and convicted upon another 
appeals and a venire de novo is awarded there must be a retrial upon 
the whole case. There in tho first count the indictment charged the 
defendant with forgery and in the second with uttering and publishing 
tlie paper knowing it to have been forged. The Court granted a new 
trial and said, "As this is done a t  the instance of the prisoner, the  
former verdict must be set aside entirely, and a zenire dc noco awarded 
to retry the whole case." 

The decision was made in  1841 and on the point in question it has  
been cited with approval in S ,  v.  Grady, 83 N .  C., 643; AS. v. Craine, 
120 K. C., 601; S .  v. Freeman, 122 N. C., 1012; S. v. G e h y ,  125 N. C., 
733; S .  v. Matthews, 142 K. C., 621; and in the concurring opinion in 
S. I.. Davis, 175 N .  C., 723. T h e  sentiment expressed by S m i f h .  C'. J. ,  
in S. v. Grady, supra, may therefore be deemed pertinent: "In this 
State i t  has been ruled, Chief Justice Ru@n delivering the opinion of 
himself and his able associates, that  when, a t  the instancc~ of a convicted 



N. C.] SPRING TERM, 1932. 2 7 1  

prisoner charged i n  several counts i n  a n  indictnlent, on some of a h i c h  he  
is  found not guilty, a new t r ia l  is  awarded, t h e  ent i re  verdict is  set aside 
and  he is pu t  on  t r i a l  a s  before upon tlic ent i re  hill. 8. c. S f a n f o n ,  2 3  
N. C., 424. W e  should he reluctant to dis turb the doc t r i r~e  laid down 
upoii such high authori ty ,  and  so long since acquiesced in, except upo!1 
the most rogent cor iv ic t io~~ of i ts  error ,  ~ ~ o t n i t h s t a ~ l d i n g  the  weight of 
nioder1i authori ty  to the contrary." 

T h e  foregoing cases a re  applicable if the two hills a r e  idmt ica l ;  but 
x h i l e  the transactiolls referred to a r e  the same t h e  sec*ond and th i rd  
coouiits ill t l ~ c  \wonti hill a r e  ]lot i t l e ~ ~ t i ~ a l  n i t l ~ .  but ; i l l  c,111,1rgcmcwt 
upon, t l ~ r  corrciponding counts ill t l i ~  first. T h e  diffwciice con;ists in  
the i ~ u m b e r ,  d e s c r i p t i o ~ ~ ,  a ~ l d  T a lue of the articles cl~argccl to liaxc bee11 
stolcli o r  feloniously rewi red .  I f  tlie hill returiictl i n  Xarcl i ,  1931, is  
ill effect a new bill, tlie dCferlda~its n c r e  properly tried 11p.m it  pursuailt 
to tlic practice approred  ill S. 1 % .  Lec3, 114 S. C., 54-2 ant1 ot1lt.r case.. 
So. nl ie ther  the  counts i n  tlie two bills a r e  cssei~tially tliffcrcnt or 
p rac t ica l1  itlentical. tlie first four  cxceptiot~s nnlst he overruled. 

I t  is buggested by the  appel lants  tliat sonic of the  cases appro1 i l ~ g  S. r.  
S t a n t o , / ,  b ~ r p r a ,  merely l~ol t l  tha t  ill a n  ilielictnlrnt fo r  niurtlrr a ncn 
t r i a l  011 a T erdict for  m a ~ i ~ l a u g l ~ t c r  reopens t h e  al iole  care oli t h e  p i l l -  
ciple tha t  ina~islaugl i ter  is a lesser degree of tlic offer~se cliarged; hut no 
decision of this  Court  has  reversctl or modified the  doc t r i~ ie  laid t l o n ~ ~  
i n  the  ,\'tu,lfon t a w ,  nl i ich deals it11 the  exact question u11tlcr e m -  
sidcratiou. 

These a r e  the  pr incipal  exceptio~rc. Tlierc a r e  otliers rcllz~ting to  the 
aclnli-ion of e l  idence but they a r c  n itliont meri t .  I t  n as rompetcnt 
fo r  the S t a t e  to  slio\v whcrc the defmdants  n e r e  ant1 the  c i r c u m s t a ~ ~ c e s  
under  n l ~ i c l i  t h v  n e r e  nrrested, the relation they sustaiiiecl to one 
allother and tlip articles tliat were f o u ~ ~ t l  ill their  pos~cas io~i .  not esclnd- 
illg "a srriall quan t i ty  of liquor." Te i t i lno l~y  c o ~ ~ c c > n ~ i n g  the atlluissiol~ of 
3I:lry Be*t was restricted to tlic questioll of lier guilt ,  and  if i t  did not 
tend to implicate her  i t  was certainly not prejutlicial to lier codefenil- 
:mts. H i s  Honor  n a s  carcful  to  in3trur.t the j u r y  v i t h  great  clearness 
tha t  tlie testiii io~iy as to her  admissioli sl~oulcl not be collsideretl as  
agailist t h e  otliers. I n  t h e  charge there i i  n o  prohibited expression of 
o p i ~ ~ i o ~ ~  and no relers ible  error  n i t l i  respect to t11c possession of thc 
gootis. 

T h e  motion f o r  nonsuit was properly refused. U p o ~ i  a careful  inspec- 
tion of the  record we find 

S o  error. 
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AIINXIE SWAISEY, ADMISISTRATRIX OF JAMES SWAIKEY, r. THE GREAT 
ATL-4NTIC ASD PACIFIC TEA COMPANY, AXD B. 11. I%EBI,ER, JR.  

(Filed 17 February, 1932.) 

1. Highways B -Evidence of defendant's negligence held insufflcient 
t o  be submitted t o  tlie jury. 

Where, in an action to recover damages for the negligeit killing of the 
plaintiff's intestate, there is evidence only that the intestate was killed 
while riding a bicycle a t  or near a street intersection by being struck by 
a n  auto-truck driven by the defendant: Held, the defendant's motion 
for judgment as  of nonsuit should be allowed, the mere fact of the col- 
lision raising no presumption of negligence, and there k i n g  no evidence 
to support the allegations of the complaint a s  to the negligent driving 
of the defendant. 

2. Segligence A e--There i s  n o  presumption of negligence from a col- 
lision on  a highway o r  street. 

The mere fact of a collision on a street or highway raises no presump- 
tion that  either party was negligent. 

,\PPE.IL by  defendants f r o m  Stack,  J., a t  October T 'enn,  1931, of 
B r s c o a r ~ ~ .  Reversed. 

T h i s  action was begun and  t r ied i n  the General  County Cour t  of B u n -  
combe C o u ~ i t y .  T h e  plaintiff is  the  administratr ix  of ker  son, J a m e s  
S n a i n e ~ ,  who died i n  the ci ty  of Asherille,  on 25 O c t o b x ,  1030. T h i s  
action is  t o  recover damages f o r  h i s  death.  

I n  her  complaint plaintiff alleges tha t  the  death of her  intestate was 
the result of personal injur ies  which he  sufl'ered on 22 October, 1030, 
and  which were caused by  a collision a t  the interscct ioi~ of Merrimon 
,IT eilue and  N n n e y  Avenue i n  the  city of Als l i e~ i l l e ,  bet~veen a bicycle OII 

w l ~ i c h  lle was riding, and a n  automobile which was owncd by the  defend- 
ant ,  the  Grea t  Atlant ic  and  Pacific Tea  Company, and  driven by t h e  
clefei~daiit, B. N. Bealer,  J r .  S h e  alleges tha t  the  collision was caused 
by the  negligence of t h e  defendant ,  B. M. Bealer,  J r . ,  who was a n  em- 
ploycc of his  codefendant, a d  t h a t  a t  the t ime of the collision, the  saitl 
defciidant was  engaged i n  the  performance of his duticms a s  such em- 
p l o p ,  and  was  act ing within the  scope of his employment. T h e  specific 
acts of negligence on the  p a r t  of the defendant, B. M. Bealer,  J r . ,  alleged 
i n  the complaint a s  the proximate causc of tlie collision, a r e  as  follows: 

" ( a )  T h e  careless, negligent, wrongful and  unlawful  operation of saitl 
Buick automobile by t h e  defendant a t  a dangerous, reckless and  unlawful  
ra te  of speed; 

( b )  T h e  wrongful  and  unlawful  operation of said automobile by the 
defcndant i n  dr iving same around t h e  corner of a street intersection 
without g o i ~ i g  beyond thc center of said intersection as  provided by t h e  
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laws of this State for the safety of the citizens thereof, and without 
giving a sigrial or warning; 

(c)  Tlie wrongful and unlawful operation of said automobile arouutl 
the corner of a street intersection a t  a greater rate of speed than alloaetl 
by the laws of this State ill such case made and provided, to wit, inore 
than fifteen miles per hour ;  

( d )  The careless and liegligeut operation of said automobile without 
keeping a proper look-out for tlie rights and safety of this plaintiff's ill- 
testate, and others who niight be using said street or crossing said i i~ ter -  
section a t  the time and place alleged; 

(e)  111 the wrongful and iiegligeiit manner in which the defentlal~t 
cut over on to the left-hand side of Merrinion Averiue arid around tlie 
left-harid corner of Maiiey Avenue, a t  such all excessive rate of speed 
as to make it entirely impossible for this plaintiff's intestate to avoid 
tlie collision, although as this plaintiff is advised, informed and believes, 
he made erery effort so to do.'' 

At  the trial of the action there was evidence tending to show tliat 
between six-thirty arid seven o'clock, p.m., on 22 October, 1930, tliere 
was a collisioli a t  the iritersectiou of Merrimou A ~ e n u e  ant1 Alaliey 
Avenue, in the city of dsheville, betwesn a bicycle on which plaii~tiff's 
intestate was riding, a i d  an automobile owned by the defeudant, the 
Great Atlantic and Pacific Tea Company, and driven by tlie defelidant, 
B. &I. Bealcr, J r . ,  an employee of said cornpaug; and that as tlie result 
of said collision, plaintiff's illtestate suffered p e r s o d  injurirs  from 
which he died oil 25 October, 1930. 

The  oiily nitness who testified that lie saw the coll~sion testified tliat 
he did not see tlie autornobile or the bicycle before the collision. This 
witness n a s  a t  a filling station located on the corner of Blerriinon 
Avenue and Maney Avenue, standing in frout of his automobile, and 
pouring water into its radiator, a t  some distance from the intersection 
of said avenues. H e  heard a big, dull thud. H e  looked up and saw that 
sonie object, which he inlrnediately disco1 ered was a bicycle, had struck 
the lutomobile about its windshield. H e  went at once to the scene of 
the collision, and therc found plaintiff's illtestate l y i i~g  ou the street. 
The  boy was unconscious, and was bleeding at the nose and at the 
mouth. H i s  feet nc re  pointing dowi  Merrirnon A ~ e n u e ,  and his liead 
toward Grace Street. The  defe~ldant, 13. M. Bealer, Jr., had driven the 
automobile some distalice u p  Manry Avenue. When lie was i~~forrnetl  
of the accident, he returned a t  once to the scene. Tlie defendant said 
that he had not realized that there had becn a collision bctmeeu tlie 
autoniobile which he ~ r a s  driving and a bicycle-that he tliouglit lie had 
run  over a pan in the street. Tlir boy  as taken by the witness and the 
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defendant to a hospital in the city of Asheville, where he died on 2 5  
October, 1930. 

Tlicre was no evidence tending to show at what rate of speed either 
the automobile or the bicycle was being driven before t l ~ e  collisio~i, lior 
nas  there ally evidence tending to shom where the col l i s io~~ occurred 
wit11 rcspcct to the intersection of Merrimon Avenue and hlaney AI euue. 
I'lail~tiff' offered no evidence tending to show that  the dc~felldant, B. 11. 
Benler, J r . ,  had turned the automobile from Merrinlon Avenue into 
Marieg Avenue before the collision. There was evidence lending to sliou 
that the bicycle whicli approached the il~tersoction of thc. awnues a l o ~ ~ g  
Mcrrimon Arenue, proceeding in a southerly direction, struck the auto- 
mobile about tlie windshield. The  automobile approac.lied the inter- 
section on Merrimon Avenue, proceeding in  a northerly direction. There 
\ \as  110 light on the bicycle. The collision occurred between sis-thirty 
n ~ ~ d  scve11 o'clock, p.m., on 23 October, 1930. 

Tllcre was evidence tending to shom that  plaintiff's ntestate at the 
t i ~ n c  of his death was about 16 years of age;  that  he xi: employccl as a 
luessellgcr boy by tlie Postal Telegraph Conlpany and  as engaged ill 
the perforn~ance of the duties of such employment at the time of the 
collision. The  e ~ i d e ~ i c e  tendil~g to show that  he was a boy of fine c h r -  
acter and of great promise was not contradicted at the trial. 

,It the close of the evidence for the plaintiff, both dcf'e~ldants ~novcrtl 
for jutlgnient as of nonsuit. The motion was denied, ~ n d  dcfcnclants 
excepted. Se i the r  defendant offered evidence. 

The issues i~~volvi l lg  the liability of each defendant ntmre ansnered in 
accordance with the contentions of the plaintiff'. F r o n ~  judgment that 
plaintiff recover of the defendants the sunl of $23,000, the an~oun t  
assessed by the jury as her damages, the tlefc~idants appealed to tlie 
judge of the Superior Court of Bu~~combe ,  assigning liurr erous errors at 
the trial in the General County Court. 

At the hearing of defendants' appeal, their assignmel~ts of error were 
specifically overruled. Froln judgnlent affirming tlie judgment of the 
Gencral County Court, the defendants appealed to the Elupreme Court. 

R r a x f o n  X i l l c r ,  Campbe l l  LC- S a m p l e  and Zeb.  1'. C u r t i s  for p la~rz f i l i .  
Joseph TI'. L i t t l e  for de fendan t ,  Grea t  A f l a n ! i c  and  Paci f ic  T e n  C'onz- 

puny.  
('cr1.l IT'. G'reene for t le fent lanf ,  11. -11. Bcaler ,  Jr .  

C'ossox, J. On defe~idants'  appeal from the judgment of the General 
('ounty Court in this action, there were assig~iments of error based on 
fifty-six exceptions duly noted by the defendants a t  tl e tr ial  in thc 
Gcncxrnl County Court. Each of these assignments of c,rror was duly 
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col~sidered, and ruled on hy the  judge of the  Superior  Court ,  a5 sllonlr 
hy the  record. As'nzith v. T e r n  Co., 200 PI'. C., 39, 156 S .  E., 160. K o n e  
was sustained. E a c h  was specifically overruled. T h c  judgnle~i t  of the  
General  County Cour t  w a s  affirmed. 

O n  defeiidants7 appeal  f r o m  the  judgnicnt of tlie Superior  ('ourt, 
there a r e  twenty-two assignments of error ,  each based on a n  esccptioll 
duly liotcd by tlie defciidants to the  rul ing of tlie judge of the Superior  
Court  oil a n  exception noted by the  defendaiits a t  tlie t r i a l  in  tlir  Gcircral 
( 'ounty Court .  T h e  questions of law i n ~ o l v e d  i n  this  appeal  a re  duly 
prcwcnted to this Court .  A? we a r e  of opinion, however, t h a t  there was 
error  in  oxerruling defendaiits' except io~i  to the  refusal of the judge of 
the  General  County C'ourt to  allow their  motion for  judgmelit a i  of 
nonsuit, a t  t h e  close of the  evidence, we h a r e  not consideretl and do ~ ~ o t  
1)ass on assignments of error  based on other excrpt io~is .  

7 ,  I l i e r r  is  no prewniptiori of negligence ar is ing out of a collisio~r b(.- 
tneen  a bicycle ant1 a n  automobile, where the  collision occurs on a publlc~ 
road or  a street. I n  t h e  a b s m c ~  of ilepligencc oil the  p a r t  of the  r ider  
of t h e  bicycle, o r  of the  dr iver  of the  automobile, as  the c:iuse of the  
c~ollision, thercx is  no legal liability on the  p a r t  of either to t l i ~  other f o r  
damages resulting f r o m  t h e  collision. Where  tlie collision was nccitl(wta1 
110 action f o r  tlie recovery of damages can be niaintai~ied.  . l l r s f i u  1 % .  

R. R., 197  S. C., 319, 148 S .  E., 446. 
111 thc, illstant ease a f te r  a careful  consitleration of the c ~ i d c i i c c ~  ivt 

out i n  the record, we fa i l  to  find a n y  evidence sufficient to sustain tlie 
a l l r g a t i o ~ ~ s  of the  complaint.  Tn the  absence of such c\  itlcnce, tlcfeird- 
ants '  motion f o r  judgmeilt a s  of lionsuit a t  the  cloqe of the  e~ i t l cnc t l  
qhould h a w  been allowed. C. S., 567. F o r  error  in  overruling defend- 
nuts7 assignnie~i t  of error  based on the i r  exception to such refusal,  t h e  
judgment itffirn~ing the judgment of the General County Court  niust he 

Rererrcd.  

J. J. P I E R C E  v. F. H .  B IERMi lN ,  RSABEI, R.  BIERMAN, L E X  J lA l tSH,  .JR., 
LEX I L 4 R S H  COMPANY, A CORPORATIOR, G. I,. BRYSON, 11. L. h1cKEE: 
ASD HOME R E A L  E S T A T E  AND GUARANTY COMPANY, A CORPORATION. 

(Filed 17 February, 1032.) 

Fraud A +Evidence held insufficient to show deception constituting 
fraud. 

911 prior negotiations are merged in the written instrument in the 
absence of fraud, mistake or other maintainable equity, and the lam 
presumes that  the parties to a contract hare deliberately chosen words 
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fit and suitable to express their meaning and intent, and where a con- 
tract for the exchange of real property between the partles is reduced to 
writing and the complaining party has read it and deliberated several 
days before executing i t :  Held, lie may not recorer against the other 
party damagt,s caused by his ignorance of the difference between the legal 
liability of taking property subject to a mortgage and assuming to pay :I 
mortgage debt thereon, and where the evidence tends only to show a 
mistake based upon such ignorance a motion as of nonsuit should be 
allowed. 

CIVIL ACTION, before Harding ,  J., at  & u c h  Term, 193., of NECICLEX- 
BURG. 

The plaintiff instituted an action against the defendants, F. H .  Cicr- 
man and wife, to recover $600 evidenced by three promissory notes. The  
defendants, Bierman and wife, filed a petition asking that the other 
defendants be made parties to the suit. This was done. Thereupon the 
Biernians filed an answer admitting the execution of t h ~  notes held by 
the plaintiff and setting u p  a cross-action against the ot ler  defclidaiits. 
Thc cross-action of Bierman and wife against their codefendants is 
founded in substance upon the following facts: Bierman and wife owllet1 
a lot in Mecklenburg County on Hutchison Avenue, sometimes referred 
to as tlie Derita Road property. The  defeudant, Lex Marsh, and IT. J. 
,lnthony owned a piece of property in Mecklenburg County know11 a. 
the S o r t h  Brevard Street property. The  defendant, MclZee, was a real 
estate agent in Charlotte, who approached the Biermails ant1 iiiquiretl 
if they would be interested in trading or exchanging the Hutchisol1 
Avenue property for the Brevard Street property. Thereafter Biermair 
looked over the Brevard Street property owned by Lex X i r s h ,  and, after 
examining the property, notified the defendant, M c K e ~ ~ ,  that he was 
interested and requested McKee to come to see him about tlie tradc. 

On 6 September, 1928, all of tlie defendants entered into a written 
contract stipulating "that Bierman and wife were to convey to Lcx 
Narsh  Company, their executors or assigns a lot of land fronting on 
Derita Road. . . . Lex Marsh Company, their executors or assigns, 
agree to take title to the above mentioned property, sub-ect to $12,000, 
payable $2,000 per year over a period of six years." Lcx Marsh Com- 
pany agreed to convey to Bierman and wife the North Brcvarti Strcet 
property, and F. H. Bierman and wife, Mabel B. B ie rn~an ,  agreed "to 
assume and execute a total mortgage of $20,000, and agree to pay to- 
getlicr n i th  interest from date of transfer of the property." 

Thcrenfter on 18 September, 1928, Bierman and wife executed a 
warranty deed to tlie defendant, G. I,. Bryson, conveying the Derita 
Road property in which said deed it is provided: "Thit; conveyance is 
made subject to the indebtedness represented by said deed of trust in 
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the miouiit of $12,102." On the same day Lex Marsh arid A n t l l o ~ ~ y  
ro i~\e?ed to Bierrnail and wife the Brexard Street property by a na r -  
rant. deed, vhicli said deed contairis tlie following stipulations in the 
lrai3raiity clause: '(Except for that  certain deed of trust to E. J. Caffrej, 
tru.tec for tlie 31echanics Perpetual Building and Loan Association, 
recorcletl ill Book , at  page , of the Mecklenburg registry, securing 
a loail in the gross arilouilt of $12,000, on which there is a balaiice of 
$11,550, nhich  balance the parties of the secoiid part hereby assume 
ant1 agree to pay." 

Tlic final result of these transactions was that  Bryson, Uiermaii's 
grantee, received Bierman's property subject to a mortgage or deed of 
t rmt  of 512,102, whereas Uierman received the Brevard Street property 
ai~cl agreed to assume and pay off a mortgage or deed of trust of $11,550 
thereoil. 

Uierl~iaii and his wife allege that  the other defendants played a trick 
011 tlic.111 or defrauded them by reason of the fact that  McKee, the real 
estate agent, gave them to understand that each party to the trailsactioil 
n a .  to assume and pay the iiiclebted~iess of the other, whereas, in fact, 
Bierinail assumed the payment of the mortgage on the Brerard Street 
l~ruperty.  nliile Brysori purchased Bierman's property subject to a 1no1~- 
gage, t l ic~eby iiicurriiig no personal liability. Biermari testified that he 
coiiipletecl the tenth grade in  school and "at that  tirne tliat was con- 
sidered a pretty good education." H e  further testified that when tlie de- 
fendal~t ,  NcKee, brought him the contract ('I did not sigu it . . . 
because I \iantetl to look it over, examine it, and see if it  n a s  in accord- 
allce n i t h  the terms I had talked over wit11 him. I read it arid tlie 
~ a m e  laiiguage is ill it now as was in it  hen I read it. I did not read 
~t over nliile McKee was ill my office, but did read it over sometirne 
\r i t l i i~i  a day or two after I got it. I read it over to my xife,  arid she 
I:. n noman of similar educatiori to mine. I discussed the contract with 
licr. I read the deeds made pursuant to that contract and checked then1 
o ~ c r  to see n-liether they conformed with the terms of the contract, and 
fouiid they did." H e  further testified that he  examined the B r e ~ a r d  
Street property thoroughly and ('after i ~ l y  investigation I thought tlie 
trade 1 n AS getting was a better proposition than the  one I had. I called 
Mck'ee in a day or two a l ~ d  told him I would like to see him and would 
be ii~terested iii making a trade. H e  came to see me. I told him I had 
made ail inspection of the property and that  I was interested. I told 
him that I mould be interested in the proposition and to go to Lex Marsh 
anti get his proposition. The proposition came to me from Lex Marsh 
Company. I11 a few days McKee came back to me and brought a proposi- 
tion from Lex Narsh  Company. . . . Mr. McKee was very much 
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interested in getting me to sign the contract, but I did not sigu it that  
day. I wanted time to read i t  over, study i t ,  and talk i t  over with my  
wife, and did that. Then both of us signed it.  I took i t  up  with my mife 
and s ig~~e t l  it, and two or three days later called Mr.  &Kee and asked 
him to come down in reference to it." There was further testimony 
that Bierman first discovered the difference between buying property 
subject to a debt and assumiiig and agreeing to pay the debt in Ko- 
veinber, 1928. There was further evidence that on 6 February, 1929, 
after Bierman had made complaint, that  Bryson reconvtlyed the Derita 
Road property back to hinl in exactly the same condition and subject 
to the same encumbrance originally existing, and that  -3ierman recon- 
veyed to the Lex Marsh Company the Brevard Street property. There 
is some controversy as to whether Bierman paid out anything on either 
project. 

l h e r e  was no controversy with respect to the right of plaintiff to 
recover $600 on the notes held by him as the jury found lie v a s  an inno- 
relit purcliaser for value. 

Tlle issues upon the cross-action are as follows : 
1. "Did the dcfendants, Lex Marsh, J r . ,  Lex Narsh  C'ompany, G. L. 

Bryson and H. L. AlcKee, or either of them, fraudulently induce F. H. 
Bierman and mife, Mabel 13. Bierman, to enter into contract, whereby 
F. 11. Biermati and wife conveyed certain real estate 011 Derita Road to 
Lcs  Marsh Compaliy or its assigns, subject to indebtedness of $12,102.68, 
as alleged in tlie cross-complaint of F. H. Bierman and mife, Mabel B. 
Bierman 1" 

2. "Did the defendants, Lex Marsh, J r . ,  Lex Marsh Company, G. L. 
Bryson and H. L. McKee, or either of them, fraudulently induce F .  H. 
Bierman and wife to enter into a contract whereby Lex Xarsh,  J r . ,  and 
others conveyed to F. H. Bierman and wife, Mabel B. B erman, certain 
real estate on Brevard Street, on which real estate I?. H. Bierman and 
wifc assumed and agreed to pay mortgage indebtedness 3f $20,000?" 

3. "Have defendants, F. H. Bierman and wife, Mabel B. Bierman, 
bccn damaged by tlie fraud of said defendants ?" 

4. '(What actual damages, if any, are the defendants, F. H. Bierinan 
and wife entitled to recoyer ?" 

5. "What punitive damages, if any, are defendants, 17. H. Bierman 
and wife, entitled to recover?" 

The jury answered the first issue "Yes," the second issue "Yes," the 
third issue "Yes," the fourth issue "$1,600," and the fifth issue (Tone." 

From judgment upon the verdict the defendants, Le:r Marsh Com- 
pany, Les  Marsh, J r . ,  Brysoil and McKee, appealed. 



K. C.] SPRING TERM, 1932. 279 

Bridges & Orr for F .  H .  Bierman and Xabel B. Bierman. 
E ' t d  B. IIelms f o r  Len: Jlarsh, Jr., Lex Xarsh C'ornpany, G. L. E7.y- 

son, and H .  L. XcKee. 

EROGDES, J .  Tlie clefelidants in the cross-action i n ~ t i t u t e d  by Bierman, 
assert that  there n a s  110 competent evidence of f raud or conspiracy, :md 
that  the cross-action sllould have beell no~~su i t ed  upon motion duly made. 
The  difference in tlie liability imposed arising frorn the purchase of 
property "subject to a debt" and that  arising when a purchaser "assunics 
and a p v :  to pay a debt" is defined and applied in  Kcller c. P a ~ ~ i s h .  
196 N. C., 733, 1G S. E., 9 ;  Uarvey I-. Knitting Co., 197 S.  C.,  177, 
148 S. E., 43. I t  is obvious from the evidence that  Bierman (lid i ~ o t  
uiltlcrstand tllc difl'ereace betwee11 these two legal terms or the degree 
of l i a b i l i t ~  im1)osed thereby, but lie was an intelligent marl a i ~ d  iignrd 
tlie coiitmcts of exchange and executed the deed for his o w l  property 
after ful l  study, investigation and deliberation. 

Dccisioi~s of courts and xorks  of approved textwriters ngree that ,  
vhen a party of full age executes and delivers a written contract, d l  
prior verbal negotiations are merged in the written instrument in the 
absence of fraud,  mistake or other rna in ta i~~able  equity. Moreo~e r ,  in 
such cases the law assumes that  the parties have deliberately c l i o se~~  
vords  fit :md suitable to express the intent and menning of t l i ~  tra~isac-  
tion. The  general aspects of the law upon the pertinrnt facts are stated 
in  Conservatory 2'. Ilith-etzson, 138 N. C., 207, 73 S. E., 990; E'orbrs r .  
Knifti~zg Xill, 195 S. C., 51, 141 S. E., 352; Cromtcell 1 . .  Lngcln, 196 
S. (2.) SSS, 146 S. E., 833;  Elam v. Realty Co., I82 K. C., 599. 109 
S .  E., 632;  Burton c. Ir~su~atzce co., 198 N. C., 498, 1.52 S. E., 396. 

Applying tlic rules of law to the facts, the Court is of tllr ol~inioll 
that  the motioli for lionwit upon the cross-action should I ~ a ~ c l  bccl~ 
granted. 

Iieversed 

IT. C. JORDAN T. F. S .  TVETRIUR, TR- DING AS W E T M U R  RIOTOR CON- 
PAKT, DEFENDBST ; CAROLIKA DISCOUNT CORPORATION, INTER\ERER. 

(Filed 17 February, 1932.) 

1. Evidence C c-Burden is on intervener to establish his claim. 
The burdcn is on an intervener to establish his claim or title, 

2. Chattel Mortgages B +Prior registered chattel mortgage has priority 
of lien over subsequently registered title-retaining contract. 

Where the purchaser of an automobile signs a title-retaining contract 
to secure the balance of the purchase price, and, prior to making the  
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tlonn payment and the delivery of the car, esecutes a chattel mortgage 
thereon to a third person to secure money borrowed, and the chattel 
mortx:lge is registered prior to the registration of t ie title-rf~taining 
contiact: Held, the lien of the chattel mortgage is super.or to that of the 
title-retaining contract. C. S., 3311, 3312. 

, ~ I ~ E A L  by defendant Carolina Discount Corporation, intervener, frmn 
SfatX., J., and a jury, a t  Nay-June  Term, 1931, of HESDERSOS. SO 
error. 

Thc facts undisputed are as follows: The plaintiff in.roducet1 in evi- 
dence a chattel mortgage from C. G. Howard to W. C. Jordan,  tlwted 
16 January ,  1930, filed for registration 16 January ,  1933, at ten-twenty 
am. ,  and recorded in Book 63, a t  page 28, in tlie records of chattel niort- 
gages for Henderson County, which chattel mortgage wcured the pay- 
r i i c~~ t  to tlie plaintiff of the sum of $126, and conveyed to the plai~it iff  
mortgagee one Ford touring car, No. 6-2101897, model 1'329. T l ~ e  plain- 
tiff also introduced a note attached to the said chattel mortgage given 
by the said C. G. Howard to W. C. Jordan,  bearing the same date as the 
chattel mortgage and being in the amount of $126. 

Plaintiff testified, in p a r t :  "I took this mortgage and note from 
C. O .  Howard. H e  came in one or two days before he got the nioney 
a d  said hc wanted to borrow $120 to pay for a car, and n.oult1 give a 
mortgage on the car for that  much. I agreed to leiid him $126, in- 
clllding iiiterest, and on 18  Janua ry  lie came back with the mortgage 
a11 signed and recorded. I don't know who drew it. I came to the court- 
house to sec if there was anything ahead of the mortgage a i d  did not 
find anything so I came back and gave him the check and 11e turned 
oler  to me the note and mortgage. This was on 18 January .  . . . 
Howard told me he had bought a car from Wetmur and this nioliey 
was to pay for it. . . . When Howard came i n  and got the money, 
lie said lie was going to finish paying for a car." 

Tllc evidence on the part of the defendants: Ralph Hester, manager 
for Wetmur Motor Company, testified, in pa r t :  "Xr .  Howard came 
to our place on 16 Jauuary ,  1930, and wanted to trade tars.  H e  llad a 
1928 Ford roadster that lie wanted to trade in. We a g ~ e e d  011 a price 
for his old car and he said he did not have quite enougli money to make 
the first payment, but asked us to go ahead and trade and fix up  the 
papers and then hold the papers and the car until he got enough nioncy 
to make the down payment. H e  kept his old car and said he would 
usc that  until lie got the rest of the money to make the down payment. 
H c  signed the contract for the car. We filled out an  application for a 
licensc and title and gave that  to him and he went to Asheville and got 
thr  tag and put it on the 18th, saying that  he had a go~ernmen t  check 
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a ~ l d  could finish paying for i t  and wanted to get tlie car. The car was 
then stored in our place. I t  had never been delixered. H e  made the 
cash paynient and delivered his old car and the sales contract and we 
delivered tlie new car on 18 January ,  1930." 

Tlic interrener, Carolina Discount Corporation, then offered in eri- 
tle11c.c a coliditio~lal sales contract b e t ~ w e ~ ~  Wetnlur Motor Company, 
dealer, ant1 C. G. EIo~vard, purchaser, datcd 16 January ,  1930. Tlie 
eoiltlitiolial sales agreement recites that Wetmur Motor Cornpany had 
on the (late thereof agreed to sell arid C. G. I lonart l  agrecd to buy a 
Ford touring car, model 1929, niotor No. L1-2101S97, for the price of 
$391, of ~\l i icl i  thc buyer had on that datc paid to the seller the l m i  of 
$163, learing a balance of $412.32, payable in I d  monthly installme~its 
of $34.36, each payment to be e\idei~cctl by tlie buyer's promissory note. 
the paynir~l t  of which notes to be sccured hy the said co~iditional sales 
a g ~ w i i m t .  Tlie agreement further prorided that title to tlic car arid 
extra equipment shall not pass on deliwry to the buyer but sliall remain 
~es t e t l  in and he the property of tlie scller, or assigns, until the purchase 
price has been fully paid. The  conditiollal sales agreement fur thr r  pro- 
\ ide< that in the event of default by the buyer, the seller may, ~ i t l i o u t  
d e n ~ a l ~ d  or notice, take possession of the car, and all rights of the hu7t.r 
under the agreement shall cease and terminate absolutely the rcupo~~ .  
Tlie $aid colitlitioi~al sdes  agrccrner~t c o i ~ i a i ~ ~ s  :nl ass ignme~~t  t11erc.of by 
t l ~ c  1Yet111ur Motor ( "o rnpa~~y  to Carol i~m I)iscoul~t ('orporation dated 
16 J a n n a y ,  1930. 

R. 13. TIcster (recalled), testified: "Mr. Howard made cash p a y n i c ~ ~ t  
for this automobile on 18 January ,  by n goverlimerit check. I think 
%11;.70 was uhnt  he paid. Tlien TI-e del i~cred  tlie car. We got the 
lllolirJ? from the Carolina D i s c o u ~ ~ t  ('orporation on 18 Jaiiuary. T e  
did not deposit the draft  until after the car was delivered. (Cross- 
t~xa~~ i ina t ion . )  W e  ~naclc out the paper? with Howard on 16 J a ~ ~ u a r y .  
ant1 hc s ipe t l  tl~cril tlic~i. The  ternis of tlie sale were all agrcccl upon 
and tlir sales contract I h a r e  been talki~ig about n a s  sigrrctl 011 1 G  
January ,  so that all lie ]lad to (lo was to come back and bring t h ~  cash 
p a y n ~ e ~ i t  a~i t l  gcd the car, which he did 011 tlie 3Stli. 011 the 16th x r  
gare  him all application to get the title. I Ie  said lie narited to wait 
until lie got the rest of the money, but lie  vent to Asherille mid got the 
liccnse and put it on the car the next day, and said as so011 as liis 
go1 ernment check came in lie would come and get it. H e  got his license 
on the 17th. The  Wetniur Motor Company signed an application for 
his license on the 16th, declaring him to be the owner of the car. H e  
drove the car out on tlie 18th. Howard was killed about a year ago. I 
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don't think he left anything. Q. The application for titlc, state whether 
or not that  showed a lien in faxor of tlie Carolina Disc>ount Corpora- 
t ion? ,\. Yes, i t  did." 

Tlic issucs subnlittctl to tlie jury autl their ansnws  thereto n.ere as 
follows : 

"1. I s  the intervener the ox11er of and entitled to tlir plmession of the 
car buecl f o r ?  A. 9 0 .  

2. I f  not, what was the T aluc of the car nt the t h e  i was possessed 
by the interrencr ? A. $200 (by consent)." 

The court bclov r r ~ ~ d c r e d  judgment for plaintiff 011 tlic ver(lict. the 
intervener assig~rcd error and appealed to the Suprenie c'ourt. 

C I A R K S ~ A ,  ,J. The first issuc, nhicli is tleteriilinntive of t h r  action, 
is as follows: "Is the intervei~cr tlie owner of ant1 mititle11 to t l ~ c  posses- 
sion of tlie car sued for ?" 

Tlw c20urt below charged tlir jury "If you belic~ c, tlicl eT itl(a~~cc> a11d 
fill t l i ~  evidence you will ansner that  i s u e  "So." \V(. think t l ~ c  rhargc 
of the court below correct ui&r the facts air(! circ~un~ita~lcc.; of thiq 
case. 

, , 1 1 1 ~  C'arolii~a Discoui~t Corporati011 is the, i ~ l t ( w  cXi l (  r ill this a ~ t i o ~ l .  
The burdci~  is OIL it  to ~1101~ title-it has tho lnborii~g o w .  

Speaking to the suhjcct, it  is lieltl ill l l i / l  1 % .  l 'u t i l /o ,  137 S. C., at p. 
532 : "In such a proceeding thc~ i l ~ t e r ~ e n c r  is not called on or required, 
a n d  indeed he is not permitted to q ~ ~ c s t i o ~ ~  the T alitlity of plaintiff's 
claim against de fe~~dan t ,  nor to file ally allsnrr thereto nliicli tie11ie.i or 
tends to deny its validity. On the contrary, the intervener has l l i~nvl f '  
become the actor in the suit and on authority is r e s t r i c td  to tlie issue 
~rlietlicr his claim of right and title is superior to that of the original 
plaintiff." Loc1;hart c .  I n s u r a n c e  Co., 193 S. C., at 1). 12 .  

I t  will be rioted that  tlie coiiditional sales agreeineni under x l i ic l~  
the intervei~er claims the automobile is date11 16 January ,  1930. I t  is 
therein recited "Wetmur Motor Company had 011 the (late thereof agree(! 
to sell and C. G. Roward agreed to buy a Ford touring car," etc. The  
terms were all settled and agreed upon in nriting-"The coming to- 
gether of two minds on a thing done or to be done." 9ccra71 C'o. c. 
I l o l m e s ,  186 N. C . ,  at p. 431. 

This conditioiial sales agreement was signed by Howard on 16 J a m -  
ary, and "all he had to  do was to come back and bring the cash pay- 
nient and get the cay, which he  did on the 18th." On the 16th H o r a r d  
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iriatle a cliattel mortgage to My. C. J o r d a n ,  the  plaintiff,  which \ \ as  
duly recorded on tha t  day. I'laiiitiff J o r d a n  agreeing to lend I-Ionartl 
on the ca r  $126 t a k i r g  111s note and  chattel mortgage. On 18 J a n u a r ?  
p1:~intifl n e n t  to t h e  records and  fourid no t l~ i i ig  pr ior  to  this  cllattcl 
niortgage mid g a l  e Holi  a r d  the moiiey. O n  tlle same d a y  H o ~ v a r d  g a w  
K e t i i ~ u r  X o t o r  Corr~paiiy t h e  amount  agrecd upon uiicler the condit ioi~al  
sales agreement. 

C. S., 3312, i s  as  fo l lons :  "A11 coilditiolial sales of personal property 
111 nhicl i  t h e  tit le is retained by the bargainor shall be reduced to w r i t i l ~ g  
: ~ n d  registered i n  tlic same maulier, fo r  t h e  sanic fees and  nit11 the same 
legal effect a s  is p ro \  ided f o r  c l ~ a t t e l  mortgage*, i n  the county where t h e  
purrliaser reside.;, or,  i n  case the  purchaser sliall reside out  of the Statc ,  
tlieli 111 the county \\liere tlic p e r s o d  estate o r  some par t  t h e o f  is 
situated, or i n  case of clioseb 111 action, wlicre the  cloiice, bnrgaincc or 
mortgagee resicles." C n d e r  C. S.,  3311, prot is lon is iilade a s  to  reg1str:l- 
t ~ o n  of chattel mortgages. 

1 1 1  Ell~nqton L .  Supply C'o., 196 K. C., a t  11. 789, c l t ing iiumerou5 
autlioritie., i, the fo l lov lng :  "Iri c01i~trui11g the regls trat ioi~ laws of 
t h s  State. tlils Cour t  has  co i~s i s te i~ t ly  hclcl tha t  I I O  notice, l i o n e w r  ful l  
: ~ n d  formal. ni l1  supply the place of r (gls t r : i t lo~~."  D ~ o ~ ( u t (  I .  ( ; I I / / P ! / .  

199 S. C., ,552. 
Under  the facts  a i ~ d  clrcunistances of this case, t o  l i a ~  e piior1tg oxer 

111aiiitifi's c11:rttcl iuortgage the comlltional sales agreenierit should l ~ u \  e 
beell recorded first. 

P1:untiff took precaution to esaiiiiiic the record before l e i l t l i l ~ ~  hi, 
nloiieg t o  I I o n a r d  on t h e  chattel mortgage nliicli  n-as recorded, the  
c~oiiclitioiial sale was not recorded a t  tha t  time. 

111 Best 1.. Ctley, l a 9  C., a t  11. 364-2, t h e  followilig o b s e r ~  ation is  
nladc : "Tlic public policy, upon  vhicl l  our  registratioii l a x s  a r c  founded, 
f : ~ l o r s  a n  in te rpre ta t io i~  :tntl construct ioi~ of statutes re la t i l e  to  pro- 
bates a d  registration, 1111ich will ellcourage confidence ill records affect- 
ing  titleq, ra ther  than  suspicion, doubt, o r  uncertainty." 

Tl ic  i ~ i t c r ~ e i i e r  lins the burden to show title, f r o m  the facts  aplwaring 
on tlii5 record, n e  (lo i ~ o t  th ink  i t  lias done this. I n  tlie judgnlcl~t  i n  
tlie court  helon, \ \(> fill11 

S o  error .  
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STATE O F  NORTH CAROLINA, UPOX RELATION OF P A S & C 0 T A N I< 
COUNTY; J. C. THOMPSON, C. A. OWNLEY, W. 0. ETHERIDGE,  G .  D. 
JESNINGS,  J O H N  T ,  WILLIAMS,  H .  OARTWRIGHT A ~ D  C. B. 
RIUNDEN, COMMISSIOSERS OF PASQUOTANK COUNTY; 1;. E.  ATDLETT,  
CLERK SUPERIOR COURT OF PASQUOTAXK COGSTY; ASD X. C, ATDLETT,  
RECEILER OF B E R E S I C E  ASD E S T H E R  L E E  BAILEY,  ROSA ASD SAM- 
U E L  BATEMAS,  ALMA BERRY,  CHILDREN OF RIA6.Y W. BRIGHT,  
N I L T O N  BRIGHT,  VIVIAN BRIGHT,  WAYLAND BI I  [TTOS,  E R X E S T  
F. CARTWRIGHT,  J O H N  T .  CARTWKIGHT,  STERLING W, CART- 
I l7RIGHT,  MARGARET CHORY, BRUCE CLIFTON,  GRAHAM CON- 
hIASDER,  RAThIOSD A N D  ROLAND DOWNING, BI2SSIE A l D  MIL-  
D R E D  EVASS,  DANIEL B. FEARING,  G L E S N  A \ D  E U G E S E  GOD- 
FRET, C U R T  HEATH,  JR., R O B E R T  ASD ISAAC HOLLY, HEIKS A A D  

WIFE OF B. F. JAMES,  L U T H E R  JERNIGAK, VIOLA J E R S I G A N ,  
IRVING L. A S D  W I L L I E  &I. JOHNSON, RUDOLPH JOKES,  ROBERT 
V. LAJIB, ANN illARIiHAhI, H E S R Y  C. MARIiHAJI ,  MARGARET 
;\lARIiH.IJI, VIOLET,  EDGAR,  R U B I E  AJD EDWIK ABIORGAS, OIJIVER, 
E I INEST TV., O D E L  ASD VERNON L. OVERTON, RICHARD P E S D L E -  
TOE,  FAKNIE  MAP, BENJAMIN AKD CLARA ROGERSOS,  CLARA 
IIOLFI?, JULIAN,  MART A K D  E I X A N O R  RAPER,  P I I O E B E  SESSOJI, 
J O H N  ASD FRANK SUTTON, F R A S C E S  T O S E Y ,  JOl3KNIE I,., INEZ,  
CBRLTON, LILLIAN A N D  R U T H  B. JVT'ELUH, KATIE ,  R I  [ N S I E ,  GIIASDP,  
THELMA, R U T H  ASD E T H E L  WHALEY, ELIZABETH W H I T E .  MARY 
LOUISE W H I T E ,  ROSALIA, DURAD A K D  N A B E L  1'; H I T E  H 1: A L), 

BERER'ICE A h D  SARAH WILLIAMS,  CATHERINE C H 0 K 1 1 L- 
LIAMS, MARGARET WILSON,  GEORGIA H E A T H ,  v. ARIERIC-IN 
SURETY CORIPANT O F  K E W  P O R K   ax^ JOHN I d .  ROGERSOS,  A D  
MIXISTRATOR O F  E R N E S T  L. SAIVYER, DECEASED. 

(Filed 17 February, 1032.) 

Costs C a-Order taring f u t w e  costs in this case held premature. 
An order continuing a receivership involved in an iction and tn\inz 

the clefendants with all costs accruing is held premature as to the tnxing 
of future costs and to that estent the judgment is modified on appeal. 

APPEAL by defendant Surety Company from F~izzelre, J., at S o r e n ~ -  
ber Term, 1931, of PASQUOTANK. Error.  

-11. l?. Simpson and Ehringhaus (e. lia71 for p1aintiff.s. 
J. 11. LeRoy, Jr., and P. TI'. ~l.lcXullan f o ~  defendants. 

PER C r ~ ~ a a r .  This case was here before-Paspotank C 'o r r t l f ! j  c. 
S u ~ e f y  Co., 201  K\'. C., 325. 

The  following judgment was rendered by the court brlow : "This cause 
coming on to be heard, and i t  appearing to the court that  the opinion of 
the Supreme Court affirming the judgment heretofore rendered has been 
certified to this court and been on file for more than ;en days prior to 
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this t e r m ;  and it  f u r t l ~ e r  appear ing  f r o m  said opinion t h a t  tlie plaintiffs 
a r e  entitled to the  possession of the  notes and securities rcfcrred to i n  tlie 
jutlginciit i n  this  case a s  collateral security f o r  the  fu l l  amount  of the 
indebtedness herein adjudged against thc  tlefentlant administrator  i11 
tlie sum of $59,Sll.S1, n i t l i  interest thcreon f rom 9 Apri l ,  1929, and 
to 11ave tlw r e c e i ~  ership licretofore ordered i u  this  cause discharged and 
terminated;  and  i t  fu r ther  appear ing  tha t  t h e  defendants herein lmve 
requested the  court to continue the  r e c e i ~ e r s l ~ i p ;  it  is uow, therefore, 
ordered t h a t  this  cause be retained nut1 the receivership co l~ t inued  for  
fu r thcr  orders and  tha t  saitl rcreirers  c o n t i i ~ u e  to make  diligcut effort 
to collect saitl sevurities, report iug their  progrcqs f r o n ~  tirnc to  t ime to 
this court.  I t  is  fu r t lwr  ordered tha t  all  collections sllall be turned o ~ e r  
i n  toto to  the  plaintiffs un t i l  t h e  amourit of same plus t h e  recovery 
heretofore obtailletl against the  bonds sllall be equal to  the fu l l  amount  
of the iutlebtcdness adjudged againrt  the  administrator.  T h e  plncnf / j?s  
11 ill 1.etor.e~ a g a r ~ l s t  tlcp d e f e ~ ~ t l a n t s  t h c  c o s t s  of t h e  r i t e i w r s h c p  f r o m  
th i s  day f o rward ,  and tlie costs i n  th i s  action to be taxed by t h e  clcrli." 

W e  t l ~ i ~ i k  t h a t  so inucli of the jutlgrilei~t tha t  the  plaintiff recoler  
against thc tlcfeiiclants "costs of the  recc.1~-ership f rom this  day forn  ard" 
prr inature and  should be strickell out.  T o  th i s  cstcnt  there is  error  ill 
the judginent. 

E r r o r .  

GEORGE MILES v. J. I<. JIcIVER. 

(Filed 17 February, 1932.) 

Segligence D c-Evidence of negligence i n  this case held sufficient to be 
submitted to the jury. 

Evidence tending to show that the o ~ n e r  of an automobile  hen chang- 
ing a tire upon the highway offered to pay a colored boy to help hilu 
and told the boy to get under the car and jack it  up a t  the axle, that tlic 
jack used was defective and that when the owner pulled off the tire 
sought to bc changed tlie jack under the car slipped, cawing the auto- 
mobile to fall on the colored boy to his injury is Held ,  sufficient upon the 
issue of actionable negligence of the owner of the car. 

APPEAL by defendant f r o m  Devin, J., and  a jury, a t  December Term,  
1931, of MARTIX. N o  error .  

T h i s  is a n  action for  actionable ~iegligence, brought by plaintiff 
against defendant. T h e  defendant tlcnied n ~ g l i g r n c e  and set u p  a p l ~ a  
of contr ibutory nrgligencc. 
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The  defendant testified, in part  : "I am the plaintiff in this action, 
and live near Hobgood. I was injured on 8 April, 1930. . . . Was 
hur t  on the highway. I was on my way home and passed the defend- 
ant, his car was standing on the road and I approachtd him and said, 
' I t  looks like you are in trouble. Can I do anything fcr  you?' H e  had 
a flat tire. H e  asked me to help him and said he woulc pay me. I told 
hiin I would t ry  to do \*hat he told me. H e  told me to t ry  to jack u p  
the frame and he had two jacks and I jacked u p  the f rame and when I 
jacked up the wheel it fell on my chest. I mas undw the automobile 
when i t  fell on me. I have helped jack up automobiles, but I had never 
been under one. H e  asked me to go under the car and jack up the axle 
so he could get the wheel off. H e  had two jacks. I jacked one under tlie 
frame of tlie car and \vent under there to jack i t  u p  so he could get the 
wheel off and i t  fell. 1\11.. XcIver  was standing on the outside when it 
fell. I jacked u p  the f rame before I went under the car and then 
went under there to jack u p  the axle so lie could get the wheel off. I t  
was the rear right wheel. The  axle fell right acrosj my  breast. I t  
movod somehow or other. I was under the rear of tlie car right under 
the axle. I was not under the middle of the axle and not right a t  the 
end of it. Mr. McIver was on the outside. H e  got it off of me as 
quick as he could. The car was on the jack under tl-e frame when I 
went under it. I ~veilt under the car and placed the jack under the axle 
m d  jacked it some more. There was one jack on the outsid? and orw 
under the car. Mr. hIcIver got the wheel off while 1 was under tlie 
car. &. State wlictlier or not that  is what made the car fall on you? A. 
I was under there and I think that  is  how come it to fall. The  car fell 
~vlien he pulled tlie wheel off. I was badly hurt. (Cross-esaminatio~i.) 
When he pulled it off it  fell on me. . . . (2. You knew before you 
got under there that if the thing fell tlo~vn you woulc get h u r t ?  A. I 
didn't have any idea i t  would fall. Q. You don't say Mr.  McIver thought 
i t  would fall 2 A. I don't think lie did. Q. How hard do you say he  
pulled on the wheel? A. I don't know. Hard  enough to pull i t  off. 
. . . One jack was not as good as the other. The sorry jack was the 
one under the axle, under there where I was. 1 think that  is the one I 
had. I had the one that  wouldn't half hold under  there. I didn't I z n o ~  
if wouldn't half hold until I was under  there. . . . I kept on jack- 
ing it up. &. Knowing i t  might fall down? A. I f  he had not snatched 
the wheel off it mould not have moved. Q. You say you don't know 
how hard he was pulling i t ?  A. No, sir. H e  snatched it hard enough 
to get i t  off." 

Dr .  E. E. Pi t tman testified, i n  pa r t :  "I know George Miles. I treated 
him for a chest injury. H e  came to me fifteen or twenty minutes after 
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the accident occurred. I did not ha re  access to an X-ray, but I found 
possibly three or four ribs broken. . . . H e  spat up  blood for the 
time I was taking care of hini and I saw him myself expectorate blood. 
The in jury  n a s  caused from the force or weight of tlie car falling on 
him. Q. State whether or not he v a s  injured internally? 3. I know he 
had broken ribs arid from the fact that  he n a s  espectoratirig blood, we 
would expect some internal injury." 

Sheriff Roebuck testified: "I know George Xilrs. Know his general 
character and reputation. I t  is as iood as the average darkey." 

John Hilies testified: '(I k11ow George Milrs. H a r e  known him h or 
10 years. H e  lives close to me. I know his general character and repu- 
tation. I t  is good." 

The issues submitted to the jury and their ansvers thereto, were as 
follows : 

"1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? A. Yes. 

2. What damage, if any, is plaintiff entitled to recorer therefor? A.  
$1,510.)~ 

Wrcgh G. Horton for plai?itilj'. 
Jos. TI'. Bailey for defendant. 

PER CURIAM. Tlie defendant introduced no evidence, and at the close 
of plaintiff's eridence made a niotion for judgmeut as in case of nonsuit. 
C. S., 567. Tlie motion was orerruled and in this we can see no error. 

TVe can see no evidence on this record of contributory negligence on 
the part  of plaintiff. The  exceptions and assignments of error on the 
part  of defendant cannot be sustained. The  armver of Sheriff Roebuck 
"it is as good as the average darkey," is not prejudicial. A witness, 
II i~ies,  testified stronger "I kiiow his general character and reputation, it 
is good." We see nothing objectionable in tlie charge of the court bclon-, 
i t  fully complies with C. S., 564. 

The defendant argued the case and filed an able brief, follonctl by 
counter-brief. 011 this record his contentions cannot be sustained. The 
evidence on the part  of plaintiff we think fully sufficient to be submitted 
to tlie jury. I t  was a question of fact for a jury, and in law we find 

S o  error. 
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GEORGE LATHAM STEWART, ISFAST, BY HIS NEXT FRIEXD, W. A. STEW- 
ART, v. ATLASTIC COAST L I S E  RAILROBD COSIPAXT. 

(Filed 17 February, 1932.) 

Xegligence A d, B c:  Master and Servant D a - Anticipation of injury, 
proximate cause, and independent contractor held properly submitted 
to jury. 

Where in an action against a railroad company there is evidence that 
the plaintiff was hit in the eye by a loose rock thrown by the wheels 
of a truck ~vhile crossing the right of way of the defendant railroad 
company a t  a public crossing, that the loose rock at the crossing had 
been put there by an independent contractor of the dtfendant railroad 
company, a charge presenting for the determination of the jury the 
questions of intervening negligence ancl whether the injury could hare 
been anticipated and correctly giving the lam arising upon the liability 
of the defendant for the acts of the independent contractor who had com- 
pleted the work before the occurrence of the injury, ir; Held not to be 
erroneous under the facts of this case. 

APPEAL by defendant from Decin ,  J., and a jury, at 3'cbruary Term, 
1931, of C R A ~ E X .  No error, 

This  is an  action for actionable negligence, brought by plaintiff 
- - 

against defendant for damages. 
The plaintiff alleged in his complaint that the defcndant, Atlantic 

Coast Line Railroad Company, pursuaiit to contract evidciiced by a 
consent judgnlent was under the duty of paving part  of Queen Street 
in the city of S e w  Bern, occupied by the defendant's tracks. I t  was 
required to pare the space betwken the rail and the track in accordance 
with the terms of said consent judgnlent; and that the defendant, in 
pursuance of said work a i d  shortly before the injury conlplained of, had 
placed or dumped along its tracks on said street a quantity of loose, 
crushed stone without anv binding material or tarvia, as referred to in 
said contract and judgment, and that  said material mas allowed to re- 
main there for some length of time, and that  this material, loose, 
crushed rock there was of such character that when the street was 
opened and automobiles passed over i t  they had the effect of throwing 
the rocks and crushed stone; and alleges that on or about the fifth day 
of September the plaintiff, while standing near the ~ idewa lk  on the 
street on which he lived, was struck in the eye by a piece of crushed 
stone thrown by a motor vehicle in passing over said loose, crushed 
stone on defendant's track which the defendant had thereupon placed; 
and alleges that  his injury was due to the negligence of the defendant 
in placing and allowing such material to remain upon i , s  tracks upon a 
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street used by the public and by vehicles, and asks to recover damages 
therefor in the sum of twenty-five thousand dollars. 

The  defendant filed an  answer in which it denied that  it mas guilty 
of any negligence in the mat ter ;  that pursuant to the judgment referred 
to by the plaintiff it  eutered into a contract with an  independent con- 
tractor to ,do the p a ~ i n g  in accordaiice with the requirements of such 
judgment, and that  this paving was done by said independent con- 
tractor and was entirely completed long bcfore the injury complained 
of by the plaintiff; that if there was ncgligerice in the manner in which 
it x a s  allegedly doue, that it is  not attributable to the negligence of this 
defendant, hut to the negligence of the independent contractor nhom the 
deferdarit had crnployed to do the norlr, and denies that there was ally 
loose stone or crushed stone a t  that time which could have been foreseen 
would liar-e been thrown u p  by the wheel of a motor vehicle in passing 
over it, and denirs ally riegligence on its par t  was in law or fact the 
proximate cause of the injury complained of by the plaintiff. 

The issues submitted to the jury and their answers thereto, werc ah 

follo~vs : 
"1. Was the plaintiff, George Latllarn Stewart, injured by the negli- 

gence of the defendant, as alleged in tlie complaint? Answer: Yes. 
2. What damage, if any, is the plaintiff entitled to recover of tlie 

defendant? Answer : $2,500 and costs of this action." 
The court below rendered judgment on the verdict. The defr~ndalit 

made numerous exceptions and assigriinents of error and appealed to the 
Supreme Court. The  material facts and assignments of error nil1 be 
considered in the opinion. 

H .  P. It'hiteAursf, dbernefhy & Abemefhy a n d  TT'ard d. 1T'clrrl f i i ~ .  

p la in t  iff. 
T I ' .  B. R. Guion for defendant. 

PER CT-RIAAI. At the close of plaintiff's evidence and at the close of 
all the evidence, defendant made motions for judgment as in case of 
nonsuit. C. S., 567. The  court below overruled the motions and in this 
we thiilk there is no error. 

The  evidence on the part  of plaintiff sustained his  contentions and 
that  on the part  of defendant sustained its contentions. The  jury found 
for the plaintiff. 

The court below in analyzing the matter in the charge, said:  "The 
defendant contends that the work was all completed before this injury 
complained o f ;  that if there was any negligence that it was that of the 
independent contractor, and that  the contractor did this in his own 
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way, if he did do so, and that  any negligence on the part of tlie de- 
fendant or anybody there was not the proximate cause of the in jury  to 
the boy; that  i t  could not have been foreseen; that  it mas an accident, 
an accident happening from unknown causes or from ail unforeseen 
result of a known cause. Plaintiff contends that  they were negligent 
in creating those conditions from which in the  ordinary use of the 
street by automobiles it could have been anticipated i t  wculd do the rery  
thing that  happened in this place. . . . So it is a question for you." 

The court below defined accurately negligence, proximate cause, inde- 
pendent contractor and damage. 

W. A. Stewart, for plaintiff, testified in  p a r t :  "I was sitting u p  in 
bed a t  the window, looking out of the window when the truck came out 
of Bragg's Alley, made a turn with the wheels like that, and vhen  she 
did, the rocks flew u p  and in the meantime the boy n a s  struck by a 
rock and the rocks flew over tlie porch. The  boy was standing right in 
the door of the house. I could see him a t  that  time. I could see the 
rocks fly up. Some were fine rocks. They were of all kinds. Wheu tlie 
boy cried out, I heard a rock strike the porch. H e  screamed. H i s  mother 
was standing there in the passage. She  ran  and grabbed him. She v a s  
standing in the passage. I didn't see his eye until aftel, he came from 
the doctor. I t  was then all tied up. I t  was his right ('ye. H e  is now 
blind in the eye. H e  lost the sight of the eye." 

The question of proximate cause was left to the jury. The  court below 
charged as follows: "If the jury should find that the i n j ~ r y  to the plain- 
tiff could not ha re  been caused without the independent acts of the Oaks 
F a r m  truck, and that  the plaintiff would not have been injured were it 
not for the truck turning into Queen Street in front  of the house of the 
plaintiff, and that  such act could not have been reasonably anticipated 
by the defendant, then I charge you that  the negligence of the defend- 
ant could not be considered to be the proximate cause of the injury and 
the jury should answer the first issue, No. Therefore, if there is a 
responsible, intervening cause by the person legally responsible for his 
acts, in this case, the automobile truck, which cause could not in the 
natural and ordinary course of things be anticipated by the defendant 
so acting as to make negligence of defendant injurious to a third person, 
as i n  this case throwing rock from the roadbed of the defendant, then 
the person so intervening acts as a non-conductor ant3 insulates the 
negligence of the defendant, thus making the negligeme of the third 
person the proximate cause of the in jury  and freeing the defendant from 
liability because of the fact that  his negligence could r o t  have caused 
the in jury  without the intervening act of the third person, then I charge 
you that  the negligence of the defendant could not have been considered 
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t h e  proximate cause of the  i n j u r y  and  you would a n s n e r  the first issue, 
S o .  SOT, gentlemen, applying these principles of law to t h e  testimony, 
i t  becon~es a question of fact  f o r  you t o  determine f r o m  the evidence 
whether you find t h a t  t h e  Atlaritic Coast L ine  Company was  negligent 
a n d  t h a t  i ts  negligence n a s  the  proximate cause of the i n j u r y  complained 
of by the plaintiff i n  th i s  case." 

T e  th ink  the  special instructions, as  prayed for  by  the  defendant, 
properly declinctl by the court  belo~v. T h e  exceptioris and  assignments 
of error ,  as  to the  admission and  exclusion of evidence, cannot be sus- 
tained. W e  th ink  i n  the  charge of the  court below the  law applicable 
t o  the  facts  was correctly stated. T h e  contentions were given fa i r ly  and  
impart ia l ly  f o r  both plaintiff and  defendant. O n  the  record we can see 
no prejudicial  o r  reversible error .  

x0 error .  

ATLASTIC  J O I S T  STOCK LAND BAKK O F  R A L E I G H  v. 9. B. FINCH 
A X D  WIFE, B E T T I E  D.  F INCH,  C. RICHARDSON,  9. H .  F I N C H  A X D  

P E O P L E S  XATIONAL I S S U R A N C E  CORIPAZJT O F  S E J V  TORK.  

(Filed 24 February, 1932.) 

Fraudulent Conveyances C e-In this action by creditors to set aside 
deed for fraud a directed verdict in defendant's favor was not error. 

I11 order to set aside a deed to lands from parents to their son it  is 
required that there be a fraudulent intent on the part of the parents and 
n knowledge of fraud by the son, and where all the evidence tends to 
shon that the son surrendered notes delivered to him by his father for 
money o ~ e d  him, and made a cash palment, which, together, constituted 
a full conrideration for the lands a t  the time of the transaction, aud that 
the land conveyed had been conveyed to  the mother by the father in 
consideration of her relinquishing her right of dower in his other lands 
for the benefit of his creditors, and that a t  the time of the transaction 
the father had property then more than sufficient to satisfy all his debts, 
and that  none of the parties had any fraudulent intent or knowledge 
of any f raud :  Held,  an instruction directing a verdict if the jury found 
the facts to be i n  accordance with the evidcnce is not prejudicial. 

APPU.L by plaintiff f r o m  IIIoore, Special Judge  and a jury, a t  De- 
cember Term, 1931, of NMH. No error .  

T h i s  is  ail action by plaintiff against the  defendants  N. B. F i n c h  and  
wife, Bet t ie  D .  F inch ,  and  S. H. ( H e r m a n )  Finch,  to  set aside a deed 
for  f raud .  

T h e  evidence on the  p a r t  of plaintiff v a s  to  the effect tha t  on 30 
Apri l ,  192.5, t h e  defendauts, N. B. F i n c h  a i d  his  wife, Bet t ie  D. F inch ,  
borroned f rom plaintiff 830.000. on six t ract?  of land. total ing 1,200 
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acres, in Kash County, North Carolina, giving plaintiff a mortgage 
to secure same-amortization plan. The  plaintiff Land Bank surveyed 
and appraised the tracts a t  $60,000. Plaiiltiff introducxl in evidence 
judgment entitled "-ltlantic Jo in t  Stock Land Bank, Raleigh Savings 
Bank and Trust  Company, trustees, c. Nathaniel B. F nch and wife, 
Bcttie D. Finch," amounting to $25,439.66, with interest, subject to a 
credit of $15,581.25, the credit being made after the sale of the land, 
d i o ~ t i n g  judgment rendered 25 Sovember, 1929, credit ha.-ing been made 
18 December, 1930. Confirmation decree by IIon. E. H. ('rnnmer, judge 
of the Superior Court rendered a t  the Kovember Term, 1930, confirming 
sales of land for purchase price of $16,000. F inal  account showing credit 
of $15,581.25 on the amount of the judgment. 

Nrs .  Bettie D. Finch, an adverse witness for plaintiff, testified, i11 
pa r t :  ('I released my dower in certain of his real property in considera- 
tion of his conveying to me the liome place in Spring Hope. Pr ior  to 
that time I suppose I liad signcd the notes with my h u ~ t ~ a i ~ l  which are 
sued upon by the plaintiff in this action. I did not know that  they were 
notes a t  that  time and I did not own any property. I did not own any 
property prior to the time this home place was col~reyetl to me. I did 
not own any property other than the liome place on 5 August, 1929, the 
date of the deed from me and Mr. Finch to our son, S. H. (Herman)  
Finch. On 16 August, the date of the execution and regi:>tration of that  
deed I did not own any other property. . . . I conveyed the place 
to my son to pay off a debt of my husband, which my husband had 
neglected to pay off four or five years. . . . At that time I had 
sigiicd my  dower rights away to only these six tracts. I t  was agreed 
that I was to hare  the home place to reimburse ine fop my dower in 
the Wake and Franklin lands if I mould sign the papers. . . . The 
shrinkage in real estate values all over the country has caused the 
change in values. A11 the improvements are the same. I do not know 
who has got this property now. I d id  not  in t end  t o  de f raud  m y  creditors 
in conveying t h i s  land to  m y  son for consideration of tl, e s u r r e n t l e ~  of 
t h e  ?totes m y  husband  owed him a n d  pa!jmeni t o  m e  of ths mone?j." 

N. B. Fineh owed his son N. H. (Herman)  Finch for services ren- 
dered before he  went to Chicago, which was evidenced by two notes 
payable to his order, one dated 1 January,  1926, i n  the sum of $2,210.41, 
and the other dated 1 January ,  1927, for $820.00. 

N. B. F inch ,  an adverse witness for plaintiff, testified, in part  : "I 
am the father of N. H. (Herman)  Fineh. The deed that  I made 10 

my wife, Mrs. Finch, conreyed to her the home place located in tl:e 
town of Spring Hope, was made a t  or about the time that  I made coni- 
position in bankruptcy with my creditors. I do not recall the date. 
Up011 my conveying to her the home place in Spring Hcpe she released 
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to my creditors her dower interest in certain of my  fa rm property 
located in Wake and Franklin counties. The property that she rcleawl 
her dover in n a s  conveyed to Mr.  Xoss as trustee for certain unsecured 
creditors. I retained a part  of my tow1 property. . . . E ~ c r y  credl- 
tor -110 had security on farm property or collateral such ar note5 a~l t l  
mortgages retained the arnou~lt of secur~ty  tliry had, acwpt i~lg  that ill 
discharge of the debt. The  unsecuretl creditors acceptcd in tllc compoii- 
t ~ o n  this real property n l~ ic l l  n a s  conveyed to 3Zr. hfosi. *I11 creditors 
who Iind accounts over $200 were protwted by this drrtl to X r .  ,\lo\<. 
-111 creditors holding accounts under $200 were pait1 off in cash, forty 
cents on tlic dollar. . . . At the timc tliry got a deed tlic land W:I* 

in >cry  near the same conditioii as wllcn it v a s  mortgaged to tlitm. 1 1 1  

good condition. I n  my opinion the security lieltl by the Land Ballk in 
its mortgage u a s  amply sufficieut to pay the debt at the time my x i f c  
: I I I ~  I conr eyed the home place to o w  son, S. H .  ( I I e r m m )  Finch. 
. . . Alccor t l i~~g  to their appraisal and n l ~ a t  I lind paid on it T fclt 
.ure there would he a surplus. The  tax I a l w  7% as $31-,000. I am 74 
p a r s  old, a l~ t l  l i n ~  e lircd my life in this couilty. I l i a ~  e lived ill Spring 
Hope for 35 years, and in that time I h a ~ c  been a merchant, cupply 
niarl, prcsident of a bank, and occupied positions of trust. 1 have II(Y er 
b t  en drunk. TT'hen t h e  depresszon s f a t  f e d  i n  Sort11 C a r o l / n a  at1d a l l  
ore, .  f h e  zcorld I b e g a n  t o  lose monej /  f o o ,  atx7 r a l u t s  s h r ~ ~ t l h .  - I t  tlrr 
tcvle m y  11 i f e  a n d  I conr e y ~ d  t h e  h o m e  p ia re  t o  o u r  s o n  I d i d  no t  ha1 e  
an?/ p u ~ p o s c  in m!j m i n d  f o  d e f r a u d  a , l y  cred~torv ."  
lT. H. (Hern ia~ i )  Fincli, an atlxcrse witness for plaintiff, tcstifiml, 

in part : "I war h o n ~  and raised at S p r i l ~ g  I I o ~ c ,  N. C ' .  I left tlicre 5 
years ago 5 January ,  1927. I vent  to Moody T3iblc 111qtitute in C'hicago, 
111. I am now a riiinister. . . . On 5 AIugust, 1929, in 111- o l ~ i ~ i i o ~ l ,  
tlir home place war nor th  npproxiinately betnee11 tlirecl antl four tho11- 
sand dollars. . . . I have not collcctcd ally r e l~ t s  from it. I l i a ~ e  
paid taxes. I sent tlw money to my ulothcr. . . . Some (lay I an1 
cmning back here to liue, the Lord n illiiig, and t11c11 I n ill take u p  m y  
abode for rriyself and niy n i f e  and family. . . . I ncnt  to Chicago, 
Ill., and lle (his father)  is now reimbursing me by g i ~  irlg nie that l ion~e 
place in Spring Hope to fulfill this debt OIJ the notes that I had 111 my 
possession and when he transferred the deed." 

On cross-examination by defendants, the fo l lo~r i~rg  letters were intro- 
duced in evidence: 

"Spring Hope, S. C., 3 August, 1929. 

Dear Herman : We have been talking to Lillian about the home place 
in Spring Hope. Your papa and I have decided to let you hare  it for 
$3,000 (dollars) by paying $100.00 in cash antl nil1 take up the notes 
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that you hold against your papa. The  balance of the purchase price. 
You can send us  the $100.00 in cash. I trust you are all well. Give 
Baxter a good hug for me. Much love. Mama." 

"153 Inst i tute Place, Chicago, 8 August, 1920. 
Dearest Mama:  I received your letter, and was glad to hear from 

you. you said that  you and papa have decided to sell me the home 
place in Spring Hope for ($3,000) three thousand dollar;, if I will pay 
($100) one hundred dollars in cash when the deed is m d e  to me, and 
will take the two notes that I hold against papa in payment for. the 
balance due after g iv i i~g credit for ($100) one hundred dollars that I 
am sending you todng in cash. I am sending you the t v o  notes that  I 
hold against papa. When the deed is made to me you can keep it until I 
call for it. I am getting along nicely in my work. I an1 glad that my 
little family has arrived, but I wish that you could have keen with them. 
With love. Herman." 

The witness conti i~ued: "I sent all the notes and money back and the 
deed was thereup011 executed. My  mother retained the custody of the  
deed as I requested her to do in that  letter. When I went to Chicago 
3 years ago to begin work, I went as a student in the Moody Bible 
Institute. 1 was graduated from the Institute. I am now engaged in 
nark with the Chicago United Mission. I receive a salary of $113.00 
per month in addition to my board and lodging. Two chlirches are back 
of rliis mission, the Congregational and the I'resbyteriaii. My work is 
tlicre and I am back home on account of this law suit. I am married and 
have a family consisting of a wife and two children. I niarried a Nasli 
County girl from Whitakers, N. C. I t  appears from the correspontlence 
that I paid for this home place, notes aggregating over $3,000 exclusive 
of interest and $100 that  my father sent me. N y  mot ier  and father 
l i aw  been allowed by me to remain in possession of the home place since 
they made me the deed. I have not felt any desire whatever to put 
tliern out. The place is insured in my name. . . . '&%n I left in 
1925 my father was in good financial condition, excellent so far  as I 
knew. I did not have any knolr.ledge that my father was trying to de- 
fraud his creditors in making this deed to me. I did not have any 
knowledge that  my mother was trying to defraud her cred tors in making 
the deed to me. E v e n  if t h e y  had  been a t t empt ing  to  de f raud  the i r  
creditors I wou ld  no t  have  participated in  i f ,  and  I d id  n9 t .  At the  t i m e  
of t h e  whole  transact ion I w a s  s tudy ing  for t h e  m i n i s t r y ,  Chr i s t ian  
m i n i s t r y  ." 

The issues submitted to the jury  and their answers twreto,  were as  
follows : 
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"1. I n  what amount were the defendants, N. B. Finch and Bettie D.  
Finch indebted to plaintiff bank on 5 August, 1929 1 Answer : $10,000. 

2. Was the deed from N. B. Finch and wife, Bettie D. Finch, to 
S. H. (Herman)  Finch, given for the purpose of delaying, hindering 
and defrauding plaintiff in the collection of said debt, as alleged in the 
complaint ? Answer : No. 

3. Did the defendant, K. H. (Herman)  Finch have knowledge of and 
participate in such fraudulent intent ? Answer : KO." 

The @. Richardson transaction we do not think necessary to be coil- 
sidered from the position we take in rc~gard to the K. H. (Herinan) 
Finch transaction. 

The defendants introduced no eTidence. The court below instructed the 
jury as follows: "The first issue is answered $10,000 by conseiit. I f  
you be l i e~e  the evidence and find the facts as the evidence tends to 
show, you would answer the second and third issues Xo." 

The jury rendered its verdict i11 accordance wit11 the peremptory in- 
structions of the court as appears in the record. The court signed tlie 
judgment as appears in the record. To the signing of the judgrnent thr  
plaiiitiff excepted, nssigried error aud appealed to the Supreme Court. 

Thotilas 11'. Rufin for plainti#. 
Spruill B Npruill  for defendanfs. 

CLAKKWA, J. We we 110 prejudicial error ill the pcwrnl)tory instruc- 
tions given by thr. court below. I t  may be l~otetl tliat tht, plailit~fi nitro- 
duccd as its witiiesses the three l~ar t ies  p r h a r i l y  i i i ro l~  etl in this contro- 
versy, S. B.  Filicli, his wife Bettie D. Firirli, the fat11t.r and iiiot11t~r, aii(1 
S. H. (Herman)  Finch, the son-a young millister. N. B. Fincli and 
his nife,  Bettie D. Finch, testified that  they liad rio illtention or purpow 
in their minds to defraud the plaintiff, and the soil testified that he 
had no knonlcdge of any fraud on their part. "Even if they lixl been 
attempting to defraud their creditors I would not liavc participated 
in it, and I did not." 

I t  n a s  in evidence that  tlie "honie place" in Spring Hope, K. C., \ins 
worth about the  $100 and the principal arid interest oil the iiotcs l~eltl 
by N. H. (Herman)  Fincli. When the con\-eyance v a s  made by the 
father and mother to the son, the $30,000 mortgage had been reduced to 
some $25,000. The father testified "In my opinion the security held 
by the Land Rank in its mortgage was amply sufficient to pay the debt 
a t  the time my wife and I conveyed the hoinc place to our son, S. 11. 
(Herman)  Finch." 

I n  the case of A m a a  v. TT'alh-er, 165 X. C., in the fourth declara t io~ 
of principles, contained in tliat case, at page 227, tlie Court speaking to 
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the subject, said:  "(4) I f  the conveyance is upon a valuable considera- 
tion a n d  m a d e  w i t h  t h e  a c f u a l  i n t e n t  f o  d e f r a u d  c r e d i f o ? ~  u p o n  t h e  par f  
of t h e  grantor.  a lone ,  not par t ic ipated  i n  b!y t h e  grantee  and of which 
intent he liad no notice, it  is ralid." 

Satura l ly  the mother, 011 account of everything being swept away 
from thein by tlie deflated conditions, thought the notes of small value. 
Slle "knew that Mr. Finch liad n o t l l i ~ ~ g  to pay tlieni with," yet she 
further testified "I con~cyed the place to my son to pay off a debt of mp 
husband, which my liusband had neglected to pay off 4 or 5 years." 

I n  L1 fcCan~ess  7%. l~71incll l im, 89 N. C., nt 1111. 374-2, the following 
o1)ac.r~ ations arc, niadc : Evcry sale of rcal or pcrsolial prop~>rty  111i1de 
to a son by liis father, at the time embarrassed with tl2bts Iseyond hi. 
ability to pay t l ~ e n ~ ,  is not necessarily f rau  lule~it ant1 roitl as to cretli- 
tors. I f  the son hoiiestly buys tlie lalid or o t h r  pronerty from tlie 
father in sucli circumst~~nces,  and paps for it a fa i r  price, such a sale 
is good and d i d  as to everybody, and it qtands on the same footing 
as if i t  lint1 been niadc to a stranger. Tlierc is 110 reason n h y  a father 
unablc to pay his debts may not sell liis property to his son, and the 
only difference between sucli a sale and one to a stranger is, tliat the close 
relntionsliip bctwccn the f a t l ~ w  : ~ n d  eon, if tlie bona jitlc of tllr sale 
shall bc questioned, is a circun~stance of suq~icion,  a d  eridellce tendiug 
to sl~ow a fraudulent il~terit." Bank I > .  L e w i s .  201 S. C'., 155-6. 

T h r  contentions of plaintiff arc not b o u n ~  out hp the cvidencc. 
111 I l c n n y  1 % .  S n o w ,  199 N. (I., at 1). 774, the principle is thus stated:  

" ',I vrrdict or f i i~d i i~g  iuust rest up011 facts l~rovetl, or a t  least L I ~ ~ I I  

facts of which there is substantial e~idence ,  and cannot rest upon mere 
surmise, speculation, conjecturr. or suspicion. There must be legal 
evidcnee of every material fact necessary to support the verdict or 
finding, and sucli verdict or finding must bc> grounded on a reasmablc 
certainty as to probabilities arisirig from a fa i r  consideration of tlw 
cvitlence, and not a mere guess, or on possibilities.' 23 C. J., pp. 51-22 ; 
S. L'. J o l ~ n ~ o n ,  199 S. C., 429." S h u f o r d  1 % .  Sc7*ugqs, 201 K. C., a t  17. 
687. 

We have it adniittcd on this record that at the time tliat S. I3. Fincll 
a11d wife, Bettie D. Fi11c1i conveycd the 1,200 acres of land to plaintiff 
bank, to borrow $30,000, the land at plai~itiff's app ra~sa l  was worth 
$60,000. The Finches reduced the debt to $23,000, and bldieretl that tlie 
land was fully sufficient to bring the 1nortg:ige debt on it. Mrs. Fincell 
was only surety for licr husband. Plaintiff now owns lie l n~ id  under 
!oreclosure proceeding that it appraised a few years before a t  $G0,000. 
I t  has a judgment against Mr.  a11t1 Mrs. F i ~ i c h  for $10,000 and ill this 
proceeding is charging this old man, 74 years of age, and his n i f c  and 
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minis ter  son with f raud ,  because the son had  purchased tlie land a t  a 
~ a l u a b l e  consideration and  let the  old folks, i n  tlieir old age, l i ~  e i n  this 
home place. 

Defendants, i n  tlieir brief,  s a y :  "Who could h a ~ e  foresccn the  sliririk- 
age i n  tlie 1 alue of lands t h a t  h a s  occurred? Wlio could have ~ i i a d e  pro- 
xision against t h e  catastrophic losses tha t  h a r e  come to those v e  cata- 
logue a s  tlie 'great middle class' i n  S o r t l i  C'arolina? 111 1965, a m a n  
I\ it11 1,600 acres of highly i rnpro~ec l  intensirely cul t i rated f a r m  lands in  
Nasli County, accoulited hiniself, and  u a s  reasonably a c c o u ~ ~ t ~ t l  by 11i\ 
neighbors, a v e a l t h y  mail. S u c h  lands \\ere selling a t  $100.00 per acre. 
111 1930, n e  sudde l~ ly  ~vakecl u p  to the ful l  significance of tlie term 'lantl 
poor.' Like a thief i n  the  night,  this  condition came upor1 us, and the 
rllali, n l i o  h a d  incurred debt, n h e n  a dollar contained o111y fifty cent- 
i n  value, was called upon to pay  back that  dollar n h c n  i t  col~tall~cvl 
t n o  dollars in  T alue." 111 the j u d g n i e ~ ~ t  bclo~v, wc fintl, 

S o  error .  

THE SCHOOL COMMITTEE O F  RALEIGH TOWXSHIP, WAIiE COUNTY, 
v. EACH AND ALL THE OWNERS O F  TAXABLE PROPERTY WITHIS 
RALEIGH TOWNSHIP, WAKE COUNTY, NORTH CAROLINA, ANI) 
EACH AND ALL T H E  CITIZEKS RESIDING IhT Rd1,EIGH TOWS- 
SHIP, WAKE COUNTY, NORTH CAROLINA. 

(Filed 24 Februarx, 1032.) 

Taxation A a-Whether local unit is administrative agency of State is 
determinative factor of its right to issue school bonds without vote. 

Where the school committee of a special cllnrter school district bri~ijis 
a proceeding to test the validity of certain bauds proposed to be issued 
without a vote of the qualified electors of the district under chnl~ter 180, 
Public Laws 1031, and nn agreed st:~tcmt.nt of fncts is dr:~n.n ul) au(1 
submitted, signed by am\\-rring defendants alld by defendants nl:~liil~:: a 
special appearalive and moving to dismiss Iwc:mse thty were not l)rol)crl?. 
served with summo~ls : Held, whether the plaintiff is a local mur~ic:il,al 
corl~oration organized eqress ly  for the purpoac of operat i~~r:  and main- 
taining schools in  the district or whether it is an atlministrntire agency 
of the State for the purpose of providing the constitutional six-months 
school, Constitution, Art. IX, is a determirling factor, and wlirre the rctcord 
is sileut on this point a judgment sustainilig the validity of the bonds is 
erroneous. As to whether a judgment rendered in such yrocec,tlin:: \\.onltl 
be binding on all taxpayers in the district, all the taxpayers not l l n r i ~ ~ r :  
i~grcrd to the facts submitted, rlzcc~re? 

Amxrs. J., concurring in part. 

Cr..i~r<sos, J., concurs with ADAMS, J. 
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SCHOOL COMMITTEE 2). TAXPAYERS. 

APPEAL by defendants from Harr i s ,  J., at Chambers, in Raleigh, 7 
January,  1932. From WAKE. 

Proceedings under chapter 186, Public Laws 1931, instituted 16 No- 
vember, 1931, to determine the validity of certain bonds proposed to be 
issued under authority of chapter 180, Public L a m  1931. 

Following publication of notice, L. E. Canady and A. (3;.  Sowell  came 
in  and filed answer, denied the validity of said proposed bonds as well as 
the validity of the act which purports to authorize their "validation" 
by a proceeding such as the present. 

J. L. Emanuel and Hugh S.  Lee entered a special tppeararlce arid 
cliallenged the validity of tlie proceeding for want of proper service, etc. 

Thereafter, on 7 January,  1932, i11 this same proceeding, a controversy 
without action was submitted on an  agreed statement of facts to de- 
termine the validity of the said school funding bonds proposed to be 
issued by "The School Conimittee of Raleigh Township, Wake Couiity," 
without a vote of tlie people, and the proceeds to be used in paying tax 
aiiticipation notes, which said i~otes were given "for the purpose of meet- 
ing deficits in the operation of the schools of Raleigh Txviiship, Wake 
Couiity, occasioi~ed by payment of salaries to teachers and other neces- 
sary expenses in the operation of thc coi~stitutional six-moiiths term 
in said towiisliip." 

Tlie record is  silent as to whether the special cliartcr school district 
of Raleigh Township, Wake County, operates tlie scliools of said district 
as a local municipal corporation, or as  ail administrative agency of the 
State i11 the discharge of the State's duty under Article IS of tlie 
Constitution. 

From a j u d g m ~ n t  validating said proposed bonds ant1 the means of 
payment pl~ovidcd therefor, the defeiidarits appeal, ass ip i i ig  error. 

Cald~ i ' e l l  ie. I i a y m o n d  and B u m  ie. Arendel l  for p l a i n t i f .  
,Irilrur A .  .Ironson for ansuer ing  defendants .  
11'. I-. B i c L e f f  for defendants  enter ing special a p p e a ~ a ? ~ c e .  

STACY, C. J. Tlie exceptions which seek to call in question the validity 
of chapter 166, Public Laws 1931, may be put aside as academic for 
the original proceeding appareiitly was abandoned and the matter therc- 
after submitted in tlie form of a controversy without action on an agreed 
statement of facts to which the plaintiff, the answering defendants and 
those appeari i~g specially are all signatory. h d  whilr t le appropriate- 
ness of this procedure is not questioned on the present 1.ecort1, i t  may be 
doubted ~vhether a judgment, reiidered herein, would be bi~ldirlg on all 
the taxpayers of the district. X c K e f h a n  v. R a y ,  71 S .  C., 163 



X. C.] SPRISG TERM, 1932. 299 

True  it is said in  I I e r u e y  v .  E d m u n d s ,  68 N. C., 243, "There can he 
no reason \ thy even after issues joined, the partics may iiot agree up011 
a state of facts, and submit i t  to the judge for  his decision." But h a \ e  
all tlie parties here agrted upon the factq? Compare E a f o r ~  r .  Graded  
,\'chool, 182 N. C., 471, 114 S. E., 689. Tllc p1.o~ isions of C'. S., 626 are 
limited in  their operation. B u r t o n  T .  K e a l f y  C'o., 188 K. C., 473, 125 
8. E., 3 ;  Farf l rcng c. C i a w i n g t o n ,  116 S. C., 315, 22 S .  E., 9. Definite 
rulillg on this point, however, is also omitted, because the agreed statc- 
n~eli t  of facts would seem to be w a ~ l t i l ~ g  ill sufficicr~cy to buplmrt tlie 
judgment. 

Tlic record is silent as to whether the plaintiff operate, a11tl 11iai11- 
t n i l~s  the schools of Raleigh T o ~ n s h i p ,  Wake Couuty, as  a locad muiiici- 
pal corporation, organized expressly for that purpoie, or us an  adminis- 
trative agency of the State, so designated by the General A \ s ~ c i ~ ~ b l y  ill 
the discllarge of tlie duty imposed u l ~ o i ~  it by A h t i c k  1S of the Consti- 
tution to prolide arid maintain, for  at  least six nlontlis in exery year, a 
gei~eral  a l ~ d  uniforni sysrern of public scliools, nlicrchil~ tui t io!~ shall he 
free of ellarge to all the children of the State betneeii the agtls of s i s  anc1 
tnenty-one years. E ' m z i e r  r .  C ' o m m z s s ~ o n o s ,  194 S. C., 49, 13b S. E., 
433; L o c e l a ~ e  c .  I ' m t f ,  187 K. C., 6b6, I22  S. E., 661; L a c y  1.. l l a ~ l k ,  
183 N. C'., 373, 111 S. E. ,  612. This  is an  eisential ant1 dc~termining 
factor \ \here school boll& arc to be issued by a local unit n i t l ~ o ~ ~ t  n \ ote 
of the people. T a f c  c. B o a r d  of E d u ~ f l o n ,  192  K. C., 516, 133 S. H., 
336; S f c p l r e n s  v. Cfharlo t te ,  172 X. C., 364, 90 S. B., Sbh .  Suc.11 \\:IS tlle 
subject of a specific s h o ~ i i ~ g  in the caw of 011 C I I S  1%.  llTaL c, ( ' o u i i f y ,  195 
S. C., 132, 141 S. E.,  546. 

Tlie importance of this circunlstance is perhaps Iieightci~c~tl by tl1c3 
existence of chapter 509, Public-Local L a n s  1922, n h i c l ~  pulyorti, to tlc - 
privc the cornniissionws of Wake Cou~ i ty  of any authority to issue boi~tl\ 
of thc county without a 1 otc of the peop l~ .  Owcna 1'. Il'aX c ('01crli y ,  
w p r a .  ^ h t l  i t  \ w s  said ill F r u z i c r  1 % .  C ' o t i ~ ~ i r c a s ~ ~ i l c ~ ~ s .  \ ~ ( l j , t r  that tltc 
couiitirs of tlic S ta te  \\ere, by the "C'oui~t,~ F i i i a ~ ~ c e  Art." r1ml)rc~r b l ,  
Public. L a n s  I927 (ai~~enclrcl Lg the "Local Go\crlirr~c,nt -\cat." cllal)tcr 
G O ,  Public L a w  1931), authorized to ~ i s u e  bonds and notes "for tllc 
cwction of school houses and for tllc purcl iav of la~lt l  iieccs-ary for 
ichool purpovs ,  alld to le\ taxes for tllc p:r>in(~l~t of tlit ~ . ; \ i t ~ o ,  l)riil(.il)r~l 
and interest, not as municipal corporations, orga~lizcd prim:rrily for  
I)urpo\es of local gorernnlent, but as a t l n l i n i ~ n t i ~  e agenriw of tlic, 
State, eniployed by the Geiieral A\ssembly to discharge the duty imposed 
ulmn it by tllc Coilitituticri to provide a State system of puhlic, scliool~." 

Error .  
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h ~ a a f s ,  J. (concurr ing i n  p a r t )  : 1 concur i n  t h e  opinion of the  Cour t  
to  thc extent of saying t h a t  there is  e r ror  i n  the  judgment t~ppealed from, 
but as to some of the  questions therein referred to  I reserve a n  espressioii 
of opinion un t i l  a l l  the  facts  a r e  disclosed. 

J. A. MINNIS, ADMIKISTRATOR OF C. E. SHARPE,  DECEASED, V. 7V.  E. SHARPE,  
J. 1,. SCOTT, JOHN 11. FIX. J. C. STALET,  AIRS. RIAlJDE G. HOLT. 
EXECUTRIX OF TIIE ESTATE OF K I R K  HOLT,  DECEASED, JAS. N. WILLIAM- 
SON, JR., S. G. RIOORE A N D  C. V. SHARPE.  

(Filed 24 February, 1932.) 

1. Corporations C c-Directors of corporation are liable for loss caused 
by their wilful or negligent failure to perform their duties. 

The directors of a corporation are  neither guarantors of the solvency 
of the corporation nor insurers of the honesty or integrity of its oficers or 
agents, nor are they required to personally supervise all the details of its 
business transactions, but they are  regarded a s  trustees c r  quasi-trustecs 
of the corporate property and a re  liable for such loss :IS is caused by 
their wilful or negligent failure to perform their duties, under the rule 
of that degree of enre thnt would be exercised by an ordinarily prudent 
man under the circurnstar~ces in the transaction of his personal business. 

2. Same-Evidence of negligent failure of directors to perform their 
duties held sufficient to be submitted to the jury. 

Where, in an action against the directors of a corpor:~tion, the plain- 
tiff's evidence tends to show that  he had executed a mortgage on his 
property to the corporation and had repaid the greater ca r t  of the loan, 
and thnt thereafter the general manager of the corporation had informed 
him that i t  was necessary to refinance the loan and had induced him to 
vsecute another mortgase on the same property, but had failed to cancel 
the notes secured by the original mortgage, \ ~ h i c h  the plaintiff was forced 
to pay, that the directors had left the corporate manageluent exclusively 
in the hands of its general manager and that like transactions had been 
made by the general manager continuously over a period of years: Held. 
while ordinarily the directors nould not be charged ~ i t h  notice of single 
or disconnected acts of n~ismanagement, i t  was for the ju iy  to find, under 
the evidence, whether the nlismanage~nent or fraud of the :eueral manager 
had been so continuo~:sly and persistently practiced as to impute knonl- 
edge thereof to the directors and fix them with liability for the loss sus- 
tained by the 1)laintiff. 

CIVIL ACTIOS, before l l e c i n ,  J., at Apr i l  Term,  1931, of ALAJIAACE. 
T h i s  u-as a civil action instituted by the  plaintiff against  the  directors 

of tlic .llanialice Iiisuralice a n d  Rea l  Es ta te  C o ~ n l ~ l ~ y ,  a l legi~lg tha t  
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said directors negligeutly failed to supervise the  affairs  of the corpora- 
tion or to examine the business t r a i ~ s a c t i o r ~ s  t l~ercof ,  and  " n e g l i g e ~ ~ t l j  
and  recklessly delegated the business and  t h e  whole management  ant1 
control of t h e  affairs of said corporation t o  t h e  said TV. E. Sliarpe, 
nhose  reckless extravagance ant1 f r a u d u l e ~ ~ t  scliennes and  devices . . . 
nrecked said institutiorl, thereby causiug losi a d  damage to the  plain- 
tiff,'' etc. 

T h e  erideiice t l isclosd that  on 22 K o ~ c r ~ i b e r ,  1919, C ' .  E .  S h a r p e  and 
\rife executcd and  delivered a dcetl of t rust  to  tlie A i l : ~ r ~ ~ a r ~ c e  l n s u r a ~ ~ c e  
:iiid Rea l  Es ta te  Company to secure sixteen bonds, aggregating $3,200, 
c a d i  bond being i n  the s u m  of $200.00. Sa id  tlcetl of t rust  was rec~ortletl 
25 S o l  ember, 1919. Plaintiff offered testiirloiiy tending to eliow that  
C'. E. Sllarpc, plaintiff's irltestatcx, paid various sums of rnolicy to tlic 
A\lalrialic.c I l ~ s u r a w e  alltl l i ca l  Es ta te  Company f r o m  ti111(, to t ime unt i l  
on or about 1.7 S o l e m b e r ,  1927, whc11 tlie agents of tlie L\larria~lce 111- 
surance aiitl Rea l  Es ta te  Conlpauy approached plaintiff's illtestate and 
his  wife  and  requested alitl urged tlieni to execute a lien. deed of t rust  
to  J. 11. J o p e r ,  securillg $1,900, representing a t  tlle t ime  tha t  said  sun^ 

\ \ a \  tlie ha la~ lcc  duc on tlie or iginal  loan, a n d  t h a t  t h e  origillal bond< 
\\oultl  be cai~ccled a11d rvturlltd to plai l~t i f f ' s  intestate :11ii1 l i i ~  wife. 
Af te r  the  Joyilcr deed of trust fo r  $1,000 l d  beell executed and  de- 
livcrrtl, plaiutiff's intcrtatc aiid his  n i f c  iiiaclc frequent demalltl fo r  tlw 
c:ti~cellntioii of the origillal bontls t.1 i t l c ~ c i i ~ g  tlie $3,200 loar~ .  Final ly,  
a f te r  :i lolig 1)eriod of time. C ~ P T . ~ ' I I  of the original bonds, aggregating 
$2.200, n c r e  r ~ t ~ l r l ~ o d  to 1)1:iil1tifis, hut  in  the m e a ~ ~ t i m c  tllwe of said 
origiiial bo11ds llatl I ~ e n  soltl to X r s .  J .  I. C'11anJlc.r am1 ttno to  other 
eustnnicrb. 7'hc Iioltleri of t h c v  bonds 111dtx  dernalltl up011 plailitiff f o r  
tlic. 1)aj n ~ m t  t l i ~ r ~ ~ f ,  and  J o y ~ ~ e r ,  \vho holds the $1,900 issue of bonds, is  
nlio demanding pa>mciit .  T h e  plaiutiff offered el idenec tending to show 
that  TIT. E. Slinrpc was T icc-prcsitlcnt, tlircctor niid general inaii:igel~ 
of tlic corporation, and  tha t  K i r k  IIolt ,  tlcceased, was presicleut thereof 

r 7 1l1cw n a s  e ~ i d c u c e  of ~ i u m t ~ r o u s  t r a n ~ a c t i o ~ ~ s  f rom 1919 to 1928. 
in\  011 ing  duplicate a11tl triplicate isqucz of notes o r  bonds upoil the  
ham(. property, arid t h c v  boildq n'er? soltl upon reprcsentat iol~,  by the 
offiwrs of the Alamnrice Insurance a11d Real  Es ta te  ('onipany, tha t  such 
bonds v c ~ c  firqt mortgage bollds. 

T h e  corporation n a s  placed ill the hands of a rcccivcr by order of t h e  
United States  Distr ic t  f o r  the  Middle Distr ic t  of N o r t h  Carol ina i n  
December, 1025. 

T h e  following issues were submitted to  the  j u r y :  
1. "Were the defelidants gui l ty  of gross negligence and  mismanage- 

ment i n  the discharge of their  duties as  directors of the  lllarriarice I n -  
buralice and  Rea l  Es ta te  Comparly as  alleged i n  the conlplaint ?" 
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2. "If so, what damage is  the plaintiff entitled to I-ecover of de- 
fendants 2" 

The jury answered the first issue "Yes, as  to all defendants," and the 
second issue "$1,000." 

From judgment upon the verdict the defendants appealed. 

('ooper A. I la l l  and S h u p i n g  d? H a m p f o n  for plaintiff .  
IT1. G. Coul fer ,  111. C .  Terrel l  and Brooks,  Parker ,  S m i t h  d? TYhar.fon 

for certain defendants.  
I I .  J .  Rhodes for S .  G. .Jloore and C.  V .  Sharpe.  

I ~ R O G D E ~ ,  J. What duty does the law inlpose upon directors of a 
business corporation ? 

This cause was considered by this Court upon a forrier appeal re- 
ported in 198 K, C., p. 364, 151 S. E. ,  735. The  decision establishes the 
proposition that  a cause of action was properly allegc~d against the 
directors of the company who were parties to the suit. 

There was much evidence introduced as to  many transactions involving 
false representations and fraudulent devices in issuing '~onds  or notes 
purporting to be secured by first mortgage on real estate, extending over 
a period of several years. That  is to say, a borrower would secure a loan 
of a certain sum of money and execute a deed of trust or mortgage upon 
his property. The  notes evidencing the loan would be sold by the real 
estate company to various purchasers. The borrower would make pay- 
ments to the real estate company from time to time as required by the 
contract. Before the loan was fully discharged the real ('state company 
woultl approach the borrower and represent to such borrower that  it 
was necessary to refinance the loan, and the borrower would issue other 
notes and secure the same by a mortgage or deed of -rust upon his  
property, with the understanding and agreement that  the former notes 
~vould be returned to him marked paid. The  real estate conlpany would 
scll the second issue of notes to various purchasers, omitti ~g and neglect- 
ing to pay off the balance due on the first loan, and t h l s  there would 
be duplicate and sonletinles triplicate issues of notes upon the same 
property. 

The  plaintiffs contend that  by virtue of the fact that  this practice and 
custom had been in existenco for many years, the defendants, as directors 
of the corporation, while not personally participating in such fraudulent 
schemes and practices, were nevertheless charged with con3tructire notice 
of the nlethods of doing business and the various misapxopriat ions of 
money. 
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Directors are not guarantors of the solvency of a corporation, nor 
are they insurers of the honesty arid integrity of the officers and agents. 
Xeithcr are they required to personally supervise all the details of busi- 
ness transactions. The general rule of liability imposed by law was thus 
expressed in S. c. Trust Co., 192  X. C., 246, 134 S. E., 6.36: "Directors 
and llliill~gillg officers of a corporatiori are deemed by the lan to be 
trustees, or quasi-trustees, in respect to the performarice of their official 
dutic.; incident to corporate management and are therefore liable for 
either wilful or negligent failure to perform their official duties." . . . 
To the same tenor is  the principle announced in CalcZ~~~el l  c. Uatea, 
118 N. C., 323, 24 S. E., 481, nhere  the Court declared "that the direc- 
tors are liable for gross iieglect of their duties, and mismanagement- 
tllough not for errors of judgment made in  good faith-as well as for 
fraud and deceit." 

Tlie trial judge expressed the measure of liability as follows: ''It 
x a s  the duty of the directors to exercise due care to prevent frauds and 
wrongs from being practiced upon those n11o dealt n i t h  the corporatioil 
in the ordinary course of its business. I t  was their duty to exercise a 
degree of care that  a reasonably prudent man as the director of a cor- 
poration would h a l e  exercised under like or similar circurnstaiices and 
charged n i t h  like duty, the degree of care an ordinarily discreet bus i~~ess  
mail nould gire to his own affairs. . . . Tlie directors are liable 
if they >uffer the corporate property to be lost by gross inattention to 
the dutics of tlieir trust and are not of liability because they 
h a w  no actual knowledge of wrong doing if that i g r ~ o ~ a n c e  is the rcsult 
of grosi negligelice." 

Ordinarily, of course, directors nould not be charged nit11 notice by 
virtue of dewltory, occasional or disconnected acts of mismariagernerit 
or frautlulciit traiisactions, hut ill cases nliere misnianagemcnt ant1 frautl 
has been persistently and contiriuously lracticetl for substantial periods 
of time a j u r j  must tletern~ine nlietller the directors, in the exercise of 
that degree of care nhich the law imposes, should have lsnown of such 
pra(0ticcs and that persous t l ea l i~~g  wit11 the corporation n oultl be i~ l jured  
thereby. 

The Court is  of the opinion that there was sufficient evidence to  be 
submitted to the jury, aud conscqueritly the judgmeiit must be affirmed. 

xo error. 
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HESRY EDAIONDSOK v. 7V. B. WOOTEN, ELBERT S. PEEI,, TRUSTEE, ET AL. 

(Filed 24 February, 1932.) 

Bills and Notes G c-Evidence of payment to collecting agent held suf- 
ficient to  be submitted to  jury. 

Evidence that the maker of a note paid the amount thereof to the 
payee's agent, that the agent had possession of the note and delivered it 
to the maker marked paid, that the agent deposited the amount in a bmlli 
to the payee's credit and sent the payee a deposit slip in accordance with 
his instructions, and that thereafter the bank of deposit I ~ c a m e  insolvent 
and the payee filed a claim for the amount against the receiver thereof, 
is held, sufficient to be submitted to the jury on the issue of payment to 
the duly authorized agent of the payee. 

,\PPEAL by defendant, W. B. Wooten, from Devin, J . ,  at  December 
Term, 1931, of MARTITS. N O  error. 

On 13  October, 1927, the plaintiff executed and delirered to tlie de- 
fendant, W. B. Tooten,  four promissory notes, three for the sum of 
$1,000 each, due  and payable on or before 1 January,  1929, 1930 and 
1931, respectirely, and one for the sum of $500, due and payable on or 
before 1 January,  1932. These notes mere secured by : I  decd of trust 
executed by plaintiff and his wife, by which they conveyed to the de- 
fendant, Elbert S. Peel, trustee, the land described therein. I t  was 
admitted that  the notes due and payable on or before 1 January,  1929 
a i d  1931, ha re  been paid arid fully satisfied, and th :~t  tlie note f o ~  
$500, was not due and payable a t  the commencement of this action. 

This action is to enjoin the sale of the land described in the deed of 
trust, on the allegation in  the  complaint that  the note due and payable 
on or before 1 January ,  1930, was paid by the plaintiff on 21 December, 
1929. This allegation is  denied in the a n s ~ r e r  filed by the defendant, 
W. B. Wooten. 

The  issue submitted to the jury was answered as fo l lms  : 
"Was the note due 1 January ,  1930, paid to the duly authorized 

agent of the defendant, W. B. Wooten, as alleged in the complaint ! 
Answer : Yes." 

From judgment enjoining the pale of the land descrioed in tlie deed 
of trust, the defendant, W. B. Wootell, nppealcd to thc Supreme Court. 

I l z rg l~  G. Horton and  J .  C .  Smith for p l a i n t i f .  
H .  13. Hard i son  and Jos .  It'. B a i l e y  f o ~  defendun f .  

PER CTRIAIRI. There was eridence at the trial of this action tending 
to show that  on 21 December, 1929, the plaintiff paid th,? amount of the 
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SMITH c. GRASITE Co. 

note d u e  and  payable on or  before 1 J a n u a r y ,  1930, to  the  authorized 
agent of the  drfendant ,  W. B. Wooten, and  tha t  said agent  deposited 
said amount  with the B a n k  of O a k  Ci ty  to  the credit of the  said de- 
fendant  i n  accordance with h i s  instructions. T h e  note mas i n  the  posses- 
sion of t h e  agent a t  the t ime  payment  was made  to h i m  by  t h e  plaint i f f ,  
and was delivered by h im to the  plaintiff, marked ((paid and  satisfied." 
T h e  agent sent to  the defendant a deposit slip showing t h a t  the amount  
paid to  h i m  by the  plaintiff' had  been deposited wi th  t h e  bank to t h e  
credit of defendant. T h e  defendant h a s  filed with the  l iquidat ing agent 
of the B a n k  of O a k  City, ~ r h i c h  was closed because of i ts  insolrency, on 
23 December, 1929, his  claim for  t h e  amount  of t h e  deposit. 

There  n a s  no error  i n  the refusal  of defendant's motion f o r  judgment 
as  of nonsuit a t  tlie close of t h e  evidence. 

We find no e r ror  i n  t h e  t r ia l .  T h e  evidence n a s  submitted to  the ju ry  
under  instructions which a r e  free f r o m  error .  T h e  verdict is supported 
by the  evidence. T h e  judgment is  affirmed. 

xo error .  

FRASK SMITH r. RALEIGH GRASITE COJIPAST ASD R. G. I,ASSITI.CIZ 
AND COMPANY. 

(Filed 2 March, 1932.) 

1. Trial D a-On motion of nonsuit only evidence favorable to the 
plaintiff will be considered. 

Upnn a motion as  of nonsuit the evidence will be considered in the light 
luost favornble to the plaintiff, and only evidence tending to s n p ~ m t  his 
cause of action \rill be considered. C. S., 567. 

2. Master and Servant C l+Evidcnce of fnilure of one hiring State con- 
victs to provide rcasonablg safe place to work held sufficient. 

Where the plaintiff's elidence tends to show that the defendant hilet1 
State convicts to work in his rock quarr) and had control of the conricts 
to the extent of indicating the nork to be done by them, that the plnin- 
tiff, one of the convicts so hired out, was told by the defendant to shovel 
rock from a pile so that i t  could be taken out by a drag l)an nhich \ \as  
pulled backnard arid f o m a r d  by a cable operated by a steam cnghe,  
that the cable was frayed and that the plaintiff had re~eatecllj  told the 
engineer, the defendant's alter ego,  of its dangerous condition, that a t  the 
time of the injury the plaintiff was not actually under the control of the 
prison authorities, and that the plaintiff, in the performance of his duties, 
told the engineer to pull the drag pan forward, but the engineer pulled 
it back and that the plaintiff's clothes caught in the frayed cable, causing 
the injury in suit, is Held ,  sufficient to he submitted to the jury on tlie 
issue of the defendant's failure to exercibe due care to provide tlltL 
plaintiff a reasonably safe place to work. 
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3. Master and  Servant C a-Employer is  ordinarily liable for  negligence 
of a l t e r  ego. 

The duty of a n  employer to exercise due care to prov de his emldoyee 
a reasonably safe place to work and reasonably safe and suitable tool< 
ant1 applianct's is absolute and nlay not be delegated to another so as  to 
relieve the employer of liability, and the employer is ordinarily liable for 
tlie negligence of his alter ego mhich causes injury to an employee. 

4. Same-Although one hir ing State  convicts is  not  stricily a n  employer 
h e  owes certain duties t o  them arising from t h e  relation. 

Although the relationship of master and servant does not exist in the 
strict sense of the term between State convicts and one 1 iring their labor 
from the State, the one hiring such labor owes certa n duties to the 
convicts incident to the relationship, and in this case thr. evidence of the 
failure of the one hiring such convicts to exercise due care to provide a 
reasonably safe place to work and the negligence of his cllter ego causing 
injury to a prisoner was properly submitted to the jury. 

5. Master a n d  Servant C e-In this  case held: engineel- was a l t e r  ego 
of employer and  not  fellow servant of e m p l o p r .  

Under the facts and circumstances of this case an engineer in charge 
of a hoisting engine was an alter cgo of the defendant and the refusal 
of instructions requested by the defendant relating to the ft,llow-servant 
tloctrine was not error. 

6. Rvidence Il 11: Trial R f-Escclption t o  corroboratire testimony mill 
not be sustained when no request t h a t  it be  restrictvd is  made. 

Where an twgloyee has testified to the dangernu.; co~~dit ion of n wirc 
cable used in the performance of the work, nn cxcty)tioil to the admission 
of the testimony of another nitness as  to the condition of the cable will 
not be sustained where the other nitness properly identifies the cable in 
question and testifies that he saw i t  a week after the injury in suit, the 
evidence k i n g  competent as  corroborative evidence nt least, and therc 
being no request that the testimony be restrictcd for that purpose. 

7. Trial E c-Clmrge i n  this  case held sufficient wlwn construed a s  
R whole. 

Where, in an action by an employee for n neglirent perqonal injury. 
the trial court has correctly charged the la\r ap1)licable to the facts on the 
issues of negligence, contributory negligcnc~, and has fully charged the 
law relnting to the question of 11rosimate cause, the defcndant's csception 
to the failure of the court to repent in other l~nr t s  of the cnliarge the 
law of proximate cause will not be held fur error, the chnrge being' cclrlect 
when taken as a  hole. 

A \ ~ ' ~ ~ . i ~  by the d t f m d a l ~ t  Ral t igl l  Gran i te  C o n ~ p a l ~ y  f r o m  A I I o ~ ~ a i .  
Spec ia l  Judge, a t  Scptciiiber T e r m ,  1031, of PITT. SO e  or. 

T h i s  is all action f o r  actionable negligence brought by  plaiiitiff aga i l~s t  
tl ir  tlcfciitlants. 

T h e  contention of plaintiff n a s  to  tlie effect tha t  he  ~ v a s  a S c g r o  
: ~ n d  v n t  to tlic pe~i i t cn t ia ry  fo r  a n  at tempt to kill. Tlint tlie officinls of 
tlic S t a t c  priso11 of the  S ta te  of Sort11 Carolilia hired cwtn iu  c o ~ ~ v i c t s  to 
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uork  in tlif rock quarries of defendant, Raleigh Grauite Conlpaiiy, 
includilig llinisclf. Tlie defendant Raleigh Granite Company admits that 
it had 110 coutrol o~ er plaintiff '(other tlian to indicate the work which 
the  lai in tiff n n s  to do." That  the Raleigh Granite Company failed 
111 its duty to ~ ~ l a i ~ i t i f f  in tlie exercise of reasonable or due care to pro1 ide 
for plaintiff a wfe placc to work and appliances safe and suitable for 
the norlr \\hicli he was ilistructetl to do, and to keep sanie in safe col~di-  
tion ill tlie exercise of proper care and superxisioli. That  the cngi~ieer 
of the hoisting ellgiue, all a l f e r  ego, was negligent in the operatioll. 
That  tlie failure of these duties \\ere the proximate cause of the injury 
to plaintiff. 

Tlie rritlence on the par t  of plaintiff was to tlie effect that 11~. n a s  sent 
to tlie rock quarry belonging to defendant Raleigh Granite ('onipal~y. 
H c  \ \as put to x~ork  by the '(boss" of defendant Granite C o m p a ~ ~ y ,  on 
top of a rock pile. H e  was given a shovel to push rock don11 fro111 a 
rock pile so that  a scoop or drag pan could reinoxe it. The  drag pall was 
pulled by a qtantlard three-quarter wire rope. or cable, 6-ply, 19-strand. 
Olic pulled ~t backnard nnd one pulled it forward, they rau tllrough the 
pnlley. The drag pan n a s  pulled forward and baclm ard by the mall 
on the eilglne. the engiueer. The  drag pan neighcd about TOO or SOU 
poullds. 

The  plail~tiff worked at this place about t n o  nceks before his illjury. 
The planitiff testified, ill part, that the wire rope or cabli. "nas raggtd 
a11d old slid hat1 a nhole lot of frazzles 011 the rope aud loolietl like it 
\ \o~ll t l  break ally time. Those frazzles nc re  out of tliat nirc.  . . . I 
toltl the 111:in pull i l~g that n i r e  that it l ~ a d  frazzl(xs sticking up oil it 
a i d  nns  liable to break ally time. . . . 1 toltl liilii about three times 
a l~t l  lir~ ne\ er did fix it. The Pame ~iigllt 1 n a s  hurt  I told him. 1 toltl 
liirn before tliat. 1 told liim tlie night bcforc and he ]lever did fix it  
and the ~ic~xt  l~iglit I got caught in it. H e  or the company did not make 
ally repair of tlie rope." 

The night plaintiff n as injured n as (lark and th t rc  was a drizzling 
raiii, the lights \relit out and wlic~i they came on "I could~l't  see likc 1 
ought to." The  Injury happelled betneen tcn and e l e ~ e n  o'clock at iiigllt. 

I'laii~tiff further tcst if id : "1 was pushing them rocks doan  \\it11 this 
k h o ~  el slid n llile I n as pushing them d o ~ i i  I hollered to tlie inmi to go 
forward ant1 inetead of going forward he sent it back and that caught 
my hand and coat, and ~ iou i id  it around u p  ill there a d  pulled it 
through the pulley. By reason of that I n a s  irijurecl. There xasrl't 
anything ailed me before that. I t  cut off my fingers. I told thc man in 
charge of the engim to go alitlad arid instead of llaulillg tlie shore1 
fornartl he pulled it back. That  flapped the wires against mc. . . . 
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Nobody has ever given me any instructions but to push those rocks down. 
I did what he told me. I got hur t  while doing what h11 told me. The 
lights went out just as I was pushing them on down." 

Lewis Smith, uncle of plaintiff, testified, ill pa r t :  "I asked him was 
lie the boss man of that business and he told me yes, and I told him my 
sister's son got hur t  u p  there and I would like to see him and he told me 
lie was gone to the hospital. I told him how did he get hurt .  Hc told me 
he got hur t  with that  there machine up there on tlie rol-k pile. I went 
on around down there to look a t  it. I t  has been ol-er three years ago. 
I t  was a week after he got hur t  when I ueut  up  there. . . . That 
cable had a wheel where that  cable went through the pole. The  riglit- 
liand side of the cable had frazzles on it next to this p n .  That  right- 
hand side looked like it had frazzles 011 it. I t  looked like it was an old 
r o p ~ .  . . . There was frazzles here about that  long (intlicatilig), 
looked like little bristles standing out. Looked like t h e  would tcar. I 
don't know about wrapping around. Those cable n i res  will catch you 
:tnd bring you in if you have got on clot lie^." 

Thc defendant, Raleigh Granite Company, denied ally liegligence an(l 
set up  the plea of contributory negligence. Tliese was cvitlcr~cac intro- 
duced by defendant to sustain its contentions. 

The defendant, Robert G. Lassiter ant1 Compaliy, ill further aliswcr 
"Lknies that  the plaintiff was employed by or working fo . this defentla~it 
under any coritract with the Sta te  Prison authorities, 01 otherwise, and 
denies that  it owns or did 01~11 at the time of the alleged injury of which 
the plaintiff complaiiis, any interest in the Rolesl-ille Quarry uientioned 
and described in the complaint, and denies that tlie plailitiff was or has 
been engaged in any work of any kind under any arrangcmait  with any- 
body for this defendant." 

*It the close of plaintiff's evidence, Robert G. Lassitei and Company, 
made a motion for judgment as in case of nonsuit, v:hich thc court 
below granted. 

The issues submitted to the jury a d  their answers thereto \\ere as 
follows : 

"1. Was the plaintiff injured by the negligence of the ~lefentla~it  (Ral- 
eigh Granite Company) as alleged in the complaint? -1 nswer : Yes. 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged ill the answer 1 Alnswer : No. 

3. What  damages, if any, is the plaintiff elltitled to revover? Allswcr : 
$1,125." 

The  court below rendered judgment on the verdict. The Raleigh 
Granite Company made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The niaterial ones will be consitl- 
ered in the opinion. 
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I J e f p r  R. Tf1nes  and J u l i u s  BTOIL'IZ f o ~ '  p l a i n f i f .  
P t r , l / a m  d. L a s s ~ f c r  a n d  .1111iun Dun?[ for d e f e n d a n t  R a l e i g h  Q m n i f e  

C'oiilpaizy. 

C'LIXI~WS, J .  The  defendant, Raleigh Granite Company, in tlle court 
helon, at the close of plaintiff's e~idcncc ,  and a t  the conclusion of all 
the el idelice, made niotior~s for judgment as in case of noi~suit. C'. S., 
367. T1ir.w motions nerp o~erru le t l  and in this we can see no error. 

TF7c think the evidc,nce, taken in a light most favorable to plaintiff, 
\ufTicit.~~t in tliis case to have been submittetl to the jury. We only cow 
sitlrr the c\ idelice of plaintiff. I t  was a q u c d o n  for the jury and i ~ o t  
for  u.; iior do n e  fi~itl any error in the tr ial  of the action in  tlw court 
heloxi. 

-111 thr. el idence n as to tlie effect that the Raleigh Granite Conipany 
hat1 co~itrol of the plaintiff "to i~iclicate tlie no rk  nliich tlle plaintiff was 
to do," aiitl (lid so indicate the work a t  the place where the plaintiff was 
111juretl. - i t  tlle time plaintiff was not actually under the control of 
tlie State Prihon authorities. J e n k i n s  c. G v i f i f h ,  189 S. C., 633; E ~ e c e s  
c. C ' ~ i n s f r ~ t r f r o ~ ~  Cu. ,  194 N. C., 817. Under the facts and circumstances 
of tliis ca>e the Raleigh Granite Company owed plaintiff a duty that  is 
well bettled in this jurisdiction. 

I n  Beck L .  Il'anning C'o., 179 S. C., a t  11. 125, me find : "It  is un- 
qucstioiinhly the duty of tlle master to use proper care in providing a 
rrasoiiably s l f e  place nlicre the s e n a n t  may do his nork,  a i d  reason- 
ably s f c  iuachi~iery, implerlicnts, and so forth, with nliich to do the 
nork  nssig~ieil to liiiri ( I l r e s t  1 % .  l ' a n ~ r i n g  Co., 1.34 S. C., 44),  and this 
duty i> a primary, and an absolute one, which he  caiinot dclegate to 
auother v ithout, a t  the same time, iricurririg the risk of himself bc- 
i~omiiig liable for the neglect of his agent, so entrusted nit11 tlie per- 
fornlaiice of this duty which belongs to the master, for in sncli a case, 
the negligence of the agent, or fellow-servant, if he is appointed to act 
for the master, is the latter's neglect also," citing numerous authorities. 
Ueci: 1 , .  C h a i r  C'o., 188 S. C., 743; P a ~ k e v  v. X f g .  Co., 189 N. C., 875; 
7'hor~tr \  i .  I , a w r ~ n c ~ ,  189 S. C'.,  521. Liability frequently attaclic~s 
~ l l e i i  injury is caused by negligence of a l f e v  egu, to aggr i e~ed  party. 
I l o ~ c  a )  (1 1 , .  O i l  C'o., 174 S. C., a t  p. 653. 

Slpaking to the subject, we find in 21 R. C. L. "Prisons and Prison- 
ers," p u t  see. 26, p. 1089-90, the following: "While, in a sense, the rela- 
tion of master a i d  servant may be said to exist between a prisoner and 
the lessee of his labor, and some authorities so hold, the relation cannot 
be said to exist in the strict sense, because the service is not voluntary, 
or for hire or reward, and also because the control exercised by the con- 
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tractor over the convict is usually limited. Consequently it has been held 
tliat wllere the State, by officers of its own selection, relains the imme- 
diate and direct supervision and control of leased convicts, the hirer 
thereof is not liable to the prisoner for injuries due to negligent acts 
\vllicli lie has no power to prevent. He is, ho~verer,  held to a master's 
liability to the convict in respect to those incidents of llie employmeilt 
over which he has the same measure of control that  a master ordinarily 
has. Therefore, it  is held that  he is not relieved of th. ordiilary care 
t o ~ m r d s  conricts which hc  is rryuired to exercise toward 3 his employees, 
ant1 lie will be liable to them for failure to provide a safcb place in which 
to work and for knowiiigly bringing vicious persons into contact with 
thcin. The  contractor is also b o u ~ d  to see that the appliances with wliich 
the prisoner is working are reasonably safe. . . . But  where tlie 
prisoner of liis own volition cliooses an unusually tlailgr~rous method of 
cwc.utir~g the contractor's commands, he may be barred hy contributory 
negligence." See Hollozcay 1' .  ilIoser, 193 N. C., 185. 

1- l~drr  the facts and circun~stances of this case. wc (lo not think that  
the c>nginccr of the hoisting engine was a fellow-servznt of plaintiff, 
thcwfore the prayer for instruction by the Raleigh Gianite Company 
to that effect cannot be s u s t a i ~ ~ e d .  Thompscjn  1.. Oil  Co., 177 S. C., at 
1). 282 ;  Robinson c. I c ~ y ,  193 S.  C., a t  13. 812; P y a t f  c .  R. R., 199 
S. C., at  p. 404. 

The esceptioi~s and assignments of error as to the testimony of plain- 
tiff's uuclr cannot be sustained. A week after plaintiff's injury, he 
saw tlic place and the wire cable and described its condition at that  
time. This  was a circumstance-some evidence. Then  gain, this may 
]lot be prejudicial, the evidence was to the effect that  tlie engiileer of 
tlic hoisting engine, an  al ter  ego, who according to plaintiff's evidence 
11r "liollered t o  the man to go forward and instead of going for~vard  
lie sent it back a d  that  caught my  hand and coat," etc. 

I n  Illez'ins c. C o f f o n  N i l l s ,  150 3. C., at  p. 498, we fin I the following: 
"It  may be ~vell  to note that  the doctrine we are now ( iscussing refers 
to the ob jec t i~e  conditions, where, from the facts awl circumstances, it  
is reasonably probable that  no change has occurred, and must not be - - 

confused with the position which obtains with us, that voluntary changes 
made by an employer aftcr an in jury  to ail employee, and imputed to 
the employer's negligence, are not, as a rule, relel-ant 011 the trial of all 
i swe betweell them." A l m o n d  c .  Oceola J l i l l s ,  Inc . ,  ante, at p. 100; 
10 R. C. L. "Evidence," see. 112, p. 043. The evidence was undoubtedly 
competent to corroborate the plaintiff and no request was made that  it 
be restricted. See latter part  of Rule 21 of Practice In the  Supreme 
Court, 200 S. C., at 11. 827 and cases cited. 
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W e  th ink  the  special instructions asked f o r  by defendant properly 
refused by  the  court below. I t  will be noted t h a t  t h e  court below sub- 
mit ted a n  issue of contributory negligence and charged the  law on this  
aspect applicable to tho facts.  I n  the  charge of the court  below we find 
n o  error ,  taking t h e  charge a s  a whole. T h e  court  below charged cor- 
rectly what  was negligence, a n d  f u r t h e r  ( ( that  such negligent breach of 
d u t y  v a s  the proxiruate cause of the  injury,  tho cause t h a t  produced t h e  
result i n  corltiriuous sequence, a r d  without mliich i t  would not have 
occurred, and  one f r o m  ~ v h i c h  a n y  m a n  of o rd inary  prudence could h a r e  
foreseen t h a t  such a result was probable uridrr a l l  the  facts  as  they 
existed." 

T h e  defendaiits' conterltioris t h a t  i n  other par t s  of the  charge pros-  
inlate cause is  not repeated, we cannot say, if error,  i t  was prejudicial.  
I n  t h e  judgment of the  court below, we find 

Ko error .  

COMMISSIONER O F  BAKKS ON RELATION OF CITIZENS BANK v. 
E. C. WHITE. 

(Filed 2 March, 1932.) 

1. Banks and Banking H e-Whero execution of note is admitted the 
burden is on maker to prove matters in avoidance against receiver. 

The maker of a note to a bank, thereafter becoming insolvent, nho  
admits his liability thereon has the burden of shoving py iuen t  or of 
establishing a counterclaim or other matters in avoidance set up against 
the insolvent bank in an action brought by the Commissioner of Banks 
on the note. 

2. Samc-In order for matter to be available as off-set against insolvent 
bank it must have existel in-favor of claimant at time of insolvency. 

The right to set off a claim against an insolrent bank agxinst an amount 
due by the claimant to the bank is dependent on whether the bank was 
indebted to the claimant a t  the time of its receivership, and when tht, 
obligation of the bank was assigned to the claimant after the receirrr- 
ship there is 110 mutuality of obligation that would permit the allownnce 
by the receiver of the ofi-set, nor can the right of subrogation be suc- 
cessfully maintained when the indebtedness assigned. evidenced hy the 
receiver's certificate, arose after the date of the receivership. 

3. Same--Held: director indemnifying surety on county deposit was not 
entitled to &set assignment of county funds against his note. 
h suwty company issued to a county a bond irldemrlifying it against loqq 

for deposits in a certain bank, and the surety company was likenise 
indemnified against loss by a bond of the directors of the hank. Later 
the bank became inrolvent and went into a receiver's hands. The surety 
company paid the county the amount of the bond, which covered it part 
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of tlic c.oniity tlelrosits, aiid the county assigned to i t  the part of tllc 
clc~l~osit thus pnitl. Tlic c1irec:tors of the bank l~a id  the surety co~i i l~xn .~  
the :imount of t l ~ c  bontl on  their culltract to indemnif'y, i ~ i i ( l  r(5tvivvd 
2111 ;~ssigiime~lt from tlie surety com1)ailg. ~yliicli tlirlg provctl : ~ l i t l  re- 
c ~ > i \ - c ~ l  the r c c t ~ i r ~ r ' s  certiticate tlicrcfor. One of the intleiniiifyii~:: tlirrc- 
tors o\vrtl the bank a note :111d sought to ow-srt this oblig:~tii~n with 
tlw rc>cciror's certificate issued to him : I l c l d .  :it the timr of tlie ill- 
solvciic~y of the Irmk there was no mutuality of intlcbtrdnes.: I)et\vee~i 
tlic director and thc. bnnk, and the county would bc rntitletl to 1)ay- 
nicnt ill full of tlie rrmaindcr of its c1el)osit before its: iiidemiiitor or 
its assigi~cx would be entitled to 1)aynient 011 the assigned claiill. : ~ n d  ;I 

jutlgincilt :~llon.ing tlir director tlic. ofi-set oil  tlie assimetl cl:riin was 
~ ' r ro l le~us .  

1. Indeninity 13 &Surety paying par t  of loss is not entitled t o  payment 
on assigned claim until  person indemnified is  fully paid. 

\\'licre a surety company has paid the amount of a b o n ~  indemiiifying a 
couiity against loss of deposits in a bank, and the bond :overs a part of 
tlic amount of the county's deposit, and the county assigns to the surety 
c'ornl,aiiy the amount so paid: Held ,  in order for the surety corn1)any or 
its asaignee to be entitled to payment on the assigned claim it  must be 
hlio\\n that the county had received payment of the ful amount of the 
balance of its deposit. 

* ~ P P E A L  by plailitiff f r o m  E'r i z ze l l e ,  J . ,  a t  September 'J?erm, 1931, of 

Tlic facts, a s  set out i n  t h e  judgment, a r e  as  fo l lo~vs :  
1. Tlie defendant, E. C. White ,  is  indebted to the  p l a i ~  tiff ill the  sun1 

of $1,000, wi th  iiiterest f r o m  30 Apri l ,  1931. 
2. Tlie defendant, a t  t h e  request and  solicitation of t h e  l~ la in t i f f ,  

Citizens Balik, signed a n  i n d e m l ~ i t y  bond on or  about 1!1 March ,  1930, 
in  ~vhicl i  tlie defendant, wi th  9 other  directors of said bank, guaranteed 
to protect and  save harmless t h e  Bonding Company which h a d  issued a 
depository bond tb t h e  county comnlissioners of C h o ~ v a n  County. 

3. T h e  Citizens B a n k  closed i t s  doors, on account of insolvency, on 
27 December, 1930, and  soon thereafter  the  bonding company v a s  coni- 
pelled to  pay  to the county t h e  sum of $10,000, on accouiit of the tlcposi- 
tory bond issuetl by the  said X a r y l a n d  Casual ty Cornp;my wliich hat1 
issuetl such bond, and soon thereafter  t h e  said Bonding C'ompaliy called 
upon t h e  directors, i i d u d i n g  this  defendant ,  to  make gclod to it  under  
their  indemnifying bond, and the  said directors were coinpelled to pay  
on account of signing said bond for  t h e  benefit of said bank the w i d  
$lO,OOO. 

4. A t  tlie t ime tlie said Citizens B a n k  closed i ts  doors tlie county had  
on deposit to  the  credit of George Hoskins, t reasurer  clf said county, 
the  sum of $18,541.61. W h e n  the Bonding Company pa id  to  t h e  county 
its $10,000 the county assigned to t h e  said Bonding Company $10,000 
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of its deposit in the said bank. When the directors, i n c l u d i ~ ~ g  this de- 
fentlaiit, paid to the Bonding Company the $10,000 wliicl~ they Mere 
required to pay under their indemnifying bond the said Bonding Coin- 
11ai1y tlien assigned to the said directors the said $10,000 assigned to it 
by said county. 

The liquidating agent of said Citizens Bank then assiglled to each 
of the 9 paying directors one-ninth of the $10,000, to n i t :  $1,111.11, 
and this defendant is the onner of a certificate of proof of claim, KO.  
172-B. issued to him by said liquidating agent in said amount of 
$1,111.11. 

The court further finds as a fact that  at  the time the said Citizen5 
U a ~ i k  closed its doors there was on deposit to the credit of George Hoz- 
kins. Treasurer of Chowan County, the sum of $18,541.61, and for the 
receipt by the county conunissioners on their denlaud of the $10,000 of 
said aii~ount, the Xaryland Casualty Company was liable to said con-  
tnissiuiiers, and the tell directors, ir~clutliitg this defendant, were, a t  that  
time, liable to the Boi~ding Company for the said amount, a d  the court, 
~npplying the broad principles of equity and justice to the facts in this 
partwular case holds, as a matter of law, that tlie defendant is entitled 
to use his deposit of $1,111.11, as a set-off against plaintiff's claim of 
$1,000. 

rpoil these facts the court adjudged that the plaintiff recoLer of thc 
de fwda i~ t  $1,000 wit11 interest from 30 April, 1931, and that the de- 
fendaiit liar e the right of set-off against said judgrnent together nit11 a 
claiiu against the bank or the liquidating agelit thereof for the balance 
of liis certificate or proof of claim. The plaintiff excepted ant1 appealed. 

Attorney-General  U r u n z m i t t ,  Ass is tant  . l i forncy-General Sea~cbrll and 
TI7. 8. P r i c o t f  for plaintif f .  

J .  I.'c.rnando White for. d c f e m l a n f .  

-11) U I ~ ,  J. When the Citizeris Bank closed its doors it held the defend- 
:mt's pro~nissory note on which tlie remainder due n a s  one thousand 
dollar*. The defendant admits this it~debtedness and therefore lias tlie 
burdcn of showing payment or other matters it1 avoidaiice. B a n k  21. 

W i l s o n ,  124 IV. C., 561. H e  undertakes to avoid liability by proof of the 
alleged counterclai~n set out in the statcnient of facts. Y e  are unable 
to see bow this defense can avail him. 

The  county treasurer deposited in the bank $18,541.61; the Maryland 
Casualty Company issued its depository bond in the sum of $10,000 to 
indemnifS the county; the defendant and other directors executed a 
bond to save the bonding company from loss. After the bank had failed 
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the Casualty Company paid the county $10,000. I t  is said that  the 
county then assigned to this company $10,000 of its depo3it in the bank, 
tliat some of the directors reimbursed the company, anc, that tlie com- 
pany assigned to the directors "the $10,000 assigned to it by the county." 
A\fterwards, tlie liquidating agent of the  bank issued to the nine paying 
directors certificates sllowing proof of their claims, each in  tlie sum of 
$1,111.11. The defendant sets u p  his certificate against t'le indebtedness 
of the bank. 

There are sereral barriers in his may. I n  the first pla:e, his counter- 
claim did not exist a t  the time the bank failed. H e  then owed the bank 
$1,000 and the bank owed him nothing. Between then there was no 
mutuality of demand. 

On account of insolvency the bank xent  out of busines; on 27 Decem- 
ber, 1930. On that  day was the defendant its creditor? I n  Davis c. 
X f g .  CO., 114 1T. C., 321, 329, i t  is said that creditors of an insolvent 
bank are those to whom the bank is indebted at the timcl of its failure, 
and that  if one n h o  is then indebted to the bank afterv-ards takes the 
assignment of a clainl against i t  he will not be allowed to use the as- 
signed claim as  a set-off. The  defendant d r r iws  his claim from the 
assignment of the bonding company. I f  the bonding company had 
presented its claim to the plaintiff i t  would not have been entitled to 
more than a pro rata part  in the distribution of the bank's assets. 
B r o x r ~  v. Brittain, 84 9. C., 552. T h e  defendant succeeds to  no greater 
rights than his assignor had. The right of set-off against the commis- 
sioner of banks is to be governed by conditions existing a t  the time of 
insolrency; and as against the commissioner a debtor cmnot  set up  a 
claim which is  assigned to him after the bank becomes in,solvent and the 
commissioner or a liquidating agent takes charge of its assets. Il'illiams 
r .  TVilliams, 192  N. C., 405. 

I n  the second place, there is no proof tliat the county's claim has been 
fully paid. I t  is credited with the paynier~t of $10,000 only. Until the 
whole amount is paid the county is entitled as against the bank to divi- 
dends on $18,541.61, the sun1 of its deposits, Brolcn c. X~rchants '  Bank, 
79 S. C., 244; Il'inston P. Riggs, lli N. C., 206; B a ~ k  ,?. F l i ~ ~ p r n ,  158 
N .  C., 334; Xilling C'o. v. S tevenson  C'o., 161 S. C.. 510. I f  the defend- 
ant's counterclaim is  allowed the dividends paid the vounty will be 
reduced pro tanto. 

I t  mill be observed by applying this principle that the Maryland 
Casualty Company could not share in the assets of the bank until the 
amount due the county had been fully paid. I n  Jenki,zs v. XationaZ 
Surety Co., 277 U .  S., 258, 72 L. Ed., 874, it is said:  "If the principal 
is insolvent, any dividends paid the surety on its claim for indemnity 
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before the creditor's whole claim has been satisfied would decrease the 
creditor's dividends by liis proportionate share of the paymeuts to the 
surety. They would also result ill a species of double proof, detrimental 
to the principal's other creditors, for  the secured creditors would, under 
the applicable 'cl~ancery rule,' still be entitled to cli~idends on his entire 
origiiial claim." The  opinion i s  in recognition of the doctrine that  the 
surety n ~ a y  not clainl subrogation against an  insolverit debtor until the 
creditor is  paid in full. 

The  plaintiff is entitled to recomr the amount due on l ~ i s  note without 
ally set-off or counterclaim in favor of the defendant. 

Error .  

J A M E S  SLADE v. L I F E  AKI) CASUALTY INSURANCE COJIPASY 
O F  T E S K E S S E E .  

(Filed 2 March, 1932.) 

Insurance U b I n  this case held: beneficiaw paging premiums did not 
hare insurable interest in life of insured and could not recover. 

Except \?here there are ties of blood or marriage it muat appear that a 
person voulrl be damaged by the death of another in some way nhicli 
( m ~  be Ineaburetl b j  rule of law in order for him to  have an insurable 
in te~rs t  in the life of the other. and where the evidence discloses that the 
beneficiary in a policy of accident insurance applied for the k)olicg and 
pait1 all premiums, that there v a s  no contractual relationship hetneen 
tlle benrficiary and the insured and that there nere no ties of blood 
or marriage lretneen them, the insurance contract is a mere wagering 
contract and is vo~d at its inception, and a motion as of nonsuit should 
br granted in  an action b j  the beneficiary thereon. 

AYPEAL by defendant frorn XacRae ,  Special Judge, a t  October Term, 
1931, of PASQ~OTASK. Reversed. 

This is an action on a policy of insurance by whicli the dtfendant, ill 
consideration of the payment of premiums as stipulated therein, proni- 
ised and agreed to pay to the plaintiff as the beneficiary named in said 
policy, the sum of $1,000, at the death of Charlie Lee, tlie insured, pro- 
vided his death resulted from injuries caused "by his bcii~g struck by a 
vehicle which is  being propelled by . . . gasoline . . . while 
insured is walking or standing on a public highway." 

The policy was issued on 15 October, 1928. On 3 February, 1931, 
tlie insured, Charlie Lee, was struck and killed by a truck which v a s  
being propelled by gasoline. At  said date, the policy was in full force 
and effect according to its terms. Proofs of thc death of tlle insured, as 
required by the  policy, vere  duly furnished to the defendant by the 
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plaintiff. The  defendant denied liability on the policy, ~ n d  declined to 
pay the amount thereof to the plaintiff. This action was begun on 1 7  
April, 1931. 

The  defendant denied liability on the ground that  the p o l i c ~  was 
void (1) for tha t  i t s  issuance was procured by false and fraudulent 
representations made by the plaintiff with respect to tlle relat io~~sli ip 
between himself and the insured, and ( 2 )  for that  the plaintiff had no 
insurable interest in the life of Charlie Lee, the insured, a t  the time the 
policy was issued, and that  plaintiff paid the first and a l l  subsequeut 
premiums on the policy. The  defendant further denied liability on tlie 
ground that  the policy contains a provision that  i t  "does lot corer a loss 
sustained by the insured while under tlie influence of alcoholic or intoxi- 
rating liquors, or while the insured is comnlitting a violatioil of lan," 
and that a t  the time of his death the insured was under ihe i ~ i f l u e ~ ~ c e  of 
alcoholic or intoxicating liquor and was committing an :wt in violatioil 
of law, to wit, transporting intoxicating liquor, unlawfully in hi* lmsrs-  
sion. 

Tlic plaintiff, as a witness in his o n n  behalf, testified : "I knew 
Charlie Lee, the insured in  the policy sued on in this action. H e  was 
not related to me by blood or marriage. H c  had been living with me 
for about six months a t  thc time the policy was issued. H e  co~~t iuuet l  to  
live with me for about a year and a half after tlle policy was issued. He 
was not living with me at the time of his death. His  mother gaye hi111 to 
mr.  H e  was then about 13 years of age. His  mother and her l iusb~~utl ,  
tlie boy's father, were living separate and apart from tach other. H e  
had left the State. From the time the boy came to live with me, I took 
care of him, furnished h is  meals, furnished him a place to sleep, fur-  
nished his clothes, and bought his school boolrs. H e  went to school 111iile 
he was living with me. During that  time, I provided hlm with all tlie 
necessaries of life, and with all the comforts that  he had. I had charge 
and control of him. N o  one else exercised any control oveiq him. H e  
slept in a room adjoining mine. I own and conduct a cafi. ill Eliza- 
beth City, N. C. 

"At the time the policy sued on in this action was'issued, I had several 
policies issued by the defendant. One day the agent oi' the defendant 
asked me  if I had any one-a son or a daughter-on whom I could take 
out another policy. I told h im that  I had no lawful children but that  I 
had an adopted son-a boy whom I mas treating as a son, and who lived 
with me as a son. The boy was not there that  day. The  next day the 
agent came to see me. H e  asked the boy his age, and then wrote the 
policy. I paid the first and all subsequent premiums on the policy. I am 
the beneficiary named in the policy, and furnished to the defendant 
proofs of the death of Charlie Lee, the insurrd. 
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SLADE c. I s s u n a s c ~  Co. 

"The boy mas not living v i t h  me at the time lie was killed. H e  liad 
left me about six months before liis death. H e  got to stealing from me 
ant1 I told him he had better go back to his people. I did not run  him 
off, but he left. I told hini to go back to liis home. I  rent to his funeral, 
but did not stay until it  was over. 1 went to Sorfolk  that  clay to see 
niy father who was sick. After the boy went back to his people, lie 
n-ould come to illy caf6, from time to time. I g a w  him food and money. 
H e  washed dishes, swept the floor, and did whatever I told liini to do." 

There n a s  e~ idence  tendiiig to sho~v that  after the insured was struck 
and killed by the truck, a pint bottle contail~ing whiskey lvas found ill 
his belt under his clothes. This  bottle was taken from his person by ail 
officer. There n a s  no e\-idelice tending to show that  lie liad drunk 
\\-hiskey from the bottle, or that  he  was under the influence of alcoholic 
or intoxicating liquors a t  the time he 11-as struck and killed by the truck. 

The  mother of the insured is dead. H i s  father had abandoned her and 
her children, prior to the issuauce of the policy of insurance. His where- 
abouts are  unknon n. 

The issues submitted to the jury nere  ansnered as  follows: 
"I. ,it the time of the issuance of tlie policy of insurance sued on, 

did tlie plaintiff, James Slade, h a w  an  insurable interest in the life of 
Charlie Lee?  Answer : Yes. 

2. Did the insured, Charlie Lee, suffer loss of life by bei i~g struck by 
a xeliicle which was being propelled by . . . gasoline . . . 
while insured T$as walking or standirig on a public Iiigliway, as alleged 
in the complaint ? d n s n e r  : yes. 

3. Was the said Charlie Lee at tlie said time under the influence of 
alcoholic or iiitosicating liquors as alleged in the a n r n e r ?  A n s n w :  No. 

4. Was the said Charlie Lee a t  said time committing some act in riola- 
tion of law as alleged in the answer C Ans~\-er  : S o .  

5. I11 what amount, if any, is defeiidant indebted to the plaintiff ! 
Answer: $1,000, with interest frorn 4 April, 1031, to date." 

From judgment that plaintiff recover of the defeiitlant tlie sum of 
$1,000, x i t h  interest from 4 April, 1931, and the  costs of the action, 
the defendant appealed to the Supreme Court. 

Ehringhaus d? Val1  for plaintiff. 
I l lcNullan d? ,IlcJIullan for defenclanf. 

COKKOR, J. I11 Hinton v. Insurance Co., 135 K. C., 314, 47 S. E., 
474, it is  said:  "Whatever conflict there may be, and it must be con- 
ceded that there is much, as to what constitutes an insurable interest in 
the life of a person, this Court has adopted a well-defilied principle 
nhich meets with our approval. Hurtcell, J., in College r .  Insurance Co., 
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113 h'. C., 244, 18  S. E., 175, 22 L. R. ,1., 291, after naming several 
cases, says: 'These instances and others that  might be mentioned, seem 
to  show that  except in cases where there are ties of blood or marriage, 
the expectation of advantage from the continuance of the life of the 
insured, in order to be reasonable, as the law counts reasonableness, 
must be founded in  the existence of some contract betneen the persol1 
whose life is  insured and the beneficiary, the fulfillment of which the 
death will prevent. It must appear that  by the death there may be 
damage which can be estimated by some rule of law fol- which loss or 
damage the insurance company has undertaken to inderznify the bene- 
ficiary under its policy. Where this contractual relation does not exist, 
and there are  no ties of blood or marriage, an  insurance policy becomes 
what the  law denominates a wagering contract, and under its rules, 
made and enforced in the interest of the best public policy, all such 
contracts must be declared illegal and roid, no matter what good object 
they have in  view." 

Applying this principle to  the instant case, it  is manifest, we think, 
that the policy of insurance sued on is  a wagering contract, and for 
that  reason no action thereon can be maintained in  the* courts of this 
State. 

The  policy was issued on the application of the plaintiff, who is the 
beneficiary named therein. T h e  plaintiff was not related by blood or 
marriage to the insured. There was 110 contractual relation between the 
plaintiff and the  insured, by reason of which the plaintiff had any 
interest, pecuniary or otherwise, in the continuance of the life of the 
insured. The plaintiff paid the first and all hubsequent premiums on the 
policy. 

The  policy was void at its inception. There was error i n  the refusal 
of defendant's motion a t  the close of all the evidence for judgment dis- 
missing the action as of nonsuit. F o r  this reason the judgment is 

Rerersed. 

BRUCE McKEEL v. JOS. R. LATHAM. 

(Filed 2 March, 1932.) 

Libel and Slander D c-In this case held: allegation of publication was 
insufticient to support action for libel. 

In order to constitute a publication such as will suprort an action for 
libel there must be a communication of the defamatory matter to some 
third person or persons, and where the complaint in an action for libel 
alleges that the defendant sent the plaintiff an open post card through the 
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mails containing libelous matter, without an allegation that such matter 
was read by some third person, the allegation of publication is insuffi- 
cient, and the defendant's demurrer should be sustained, with the right 
of the plaintiff to move to amend, C. S., 515, it not being presumed that 
the contents of the post card were necessarily communicated to the clerks 
through whose hands it passed, and presumptions of evidence not being 
available to supply defects of allegation. Although a general allegation 
of publication might hare been sufficient under C. S., 542, its provisions 
cannot aid the plaintiff in this action in view of the specific allegations 
in the complaint. 

APPEAL by defendant from Sinclair, J., a t  September Term, 1931, of 
CRAVEX. 

Civil action to recover damages for an  alleged libel. 
The  complaint alleges : 
1. That  on 3 January,  1931, the defendant did "wilfully and malici- 

ously compose, publish and utter by sending, directed to  the plaintiff, 
an  open post card through the United States mails," which said post 
card coiitained a false, slanderous and defamatory libel against the plain- 
tiff as follows: 

"Bruce McKeel, Clarks, N. C. 
Dear Bruce : 

"The only reason why I think you are  lower thaii a thief is that  the 
thief takes without promising anything. I heartily wish you personally 
all the hard luck possible for the coming year. I will t ry  to  remember 
to send you a card next year. Jos. R. Latham, M.D." 

2. That  said post card was received by plaintiff through the United 
States mail. 

3. That  by reason of "the publication and utterance by the defendant 
by means of sending the false, slanderous, scandalous, malicious, defama- 
tory and libelous matter through the United States mails as aforesaid," 
the plaintiff has been greatly damaged in his good name, credit and 
character, amongst his  neighbors and other worthy citizens, to the 
amount of $15,000. 

From a judgment overruling a demurrer, interposed upon the ground 
that  the complaint does not state facts sufficient to constitute a cause of 
action, the defendant appeals, assigning error. 

Ernest N .  Green and D. L. Ward,  Jr . .  for plaintiff. 
H .  P. W'hitekurst and R. E. Whi fehurs t  for defendant. 
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STACY, C. J. Without regard to the character of the language used 
on the post card in question, whether libelous or othcr, it  would seein 
that the allegation of publication is not sufficient to s h t e  a cause of 
action. McIntosli S. C. Practice and Procedure, 366; -Innotation, 24 
,I. L. R., 237. 

Under the gene rd  rule that  a libel is published wheu, and only when, 
it is communicated to some third person, a h o  understands it,  it has 
been held in cases dealing with post cards sent through the mails, that, 
i11 order to constitute actionable publicatioi~, the post c u d  must have 
been read or comniunicated to some person, other thar plaintiff and 
defendant; and in so holding, the courts have not presumed, ixi the 
absence of allegation, that the contents of the post card are necessarily 
comr~iunicated to the clerk or clerks through whose hands it passes. 36 
C. J . ,  1228. I n  this connection, i t  is perhaps well to observe that pre- 
sumptions of evidence arc riot available to supply defects of allegation. 
Logan v. IIodges, 146 K. C., 35, 59 S .  E., 349; Brown 1.  Lumber  Co., 
167 S. C., 9, 82 S.  E., 961; S~rnnzons v. Jlorse, 51 n'. (:., 7 ;  36 C. J., 
1326. 

Kor is the deficiency in the pleading aided by C. S., 542 which pro- 
d e s  that  in actions for libel or slander i t  is sufficient to state generally 
that  the alleged defamatory matter was published or s p o l m ~  of and con- 
cerning the plaintiff. -I general allegation of publication co~iccrning the 
plaintiff might have beell sufficient. Carson u. ,llills, 69 S. C., 126 ; It'atts 
2'. Greenlee, 13  S. C., 115. Bu t  in the instant case the plaintiff alleges 
that the publication was by sending an uncovered post ccrd through the 
United States niails, addressed to the plaintiff. I t  is not alleged that  its 
contrnts were seen or read by anyone other than the plaintiff and the 
defendant. T o  constitute a publication, such as  will give. rise to a civil 
action, there must be a communication of the defamatory matter to some 
third person or persons. Hedgepeth v. Colentan, 183 2J. C., 309, 111 
S. E., 517, 24 A. L, R., 232; P e n r y  v. Dozicr, 161 Ala., 292. This is so 
because the gravamen of the complaint is the alleged pwuniary injury 
or damage to the character or credit of the party defamed, and i t  is 
obvious that no such in jury  or damage can arise without publication. 
Freeman 'L'. Dayton, Scale Co., 159 Tenn., 413, 19 S. W. (2d) ,  255. 

T o  test the matter, let i t  be supposed that the plaintiff can shorn no 
more than he has alleged, to wit, that  the post card in question was 
mailed by the defendant and received by the plaintiff. I f  no one else saw 
it or read it-and i t  is not so alleged-how has he been libeled? See 
Annotation, 24 A. L. R., 237. An allegation that others had an oppor- 
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tun i ty  to  read a libelous wr i t ing  is not equivalent to  a n  allegation t h a t  
i t  was read by  them. 36 C. J., 1226. 

F o r  the  defect, a s  indicated, t h e  complaint should have been held bad 
a s  against t h e  demurrer ,  wi th  the  r igh t  to move to amend a s  provided 
by C. S., 515. ;lIorris v. C l e c e ,  197 N. C., 253, 148 S. E., 25,3. 

Reversed. 

WILLIAM MORECOCK v. GURXEY P. HOOD, C O ~ I ~ I I S ~ I O X E R  OF BANKS, AS 

I A I Q ~ l D A ~ l ~ G  AGEXT O F  THE FARMERS AND RIERCHAR'TS BAR'K. 

(Filed 2 March, 1032.) 

1. nRnks and Banking H d-Depositor presenting check over counter 
and obtaining draft on another bank is not entitled to a preference. 

The order of preference in the distribution of an insolvent bank's 
assets is prescribed by statute, sec. 21S(c) ,  subsec. 14, N. C. Code of 
1931, and where a depositor presents his check for payment over the 
connter of a hank which chargcs his account !%it11 the amount thereof 
and gives him a draft drawn on another bank nhich he deposits in a 
third bank, and the draft is returned unpaid: Held ,  upon the insolvency 
of the ba111i draning the draft the depositor is not entitled to a prefer- 
rnce in its msets, the transaction not cominq within the provisions of the 
statute for a preference when a bank receives a check bv "mail, exprws 
or otherwise . . . ni th  request that remittance he madr therefor," 
the nords "or otherwise" being construed in connection with the other 
parts of the statute meaning any mode of transportation analogous to 
those spcscificvl in the statute. rrquiring "remitting" or "sendinr" the 
money to the payee of the check. 

2. Statutes B a-General words follouing particular ~tords in a statute 
will ordinarily be confined to acts or things of same kind. 

Vhere particular words in a statute are  follo\ved by general words 
the latter will be confined, ordinarily, to acts and things of the same 
kind, under the rule that the meaning of doubtful nords may be ascer- 
tained by reference to the meaning of words with which it is associated. 

APPEAL by defendants f r o m  X o o r e ,  Spec ia l  Judgr,  a t  October T e r m ,  
1931, of EIALIF~S.  Reversed. 

T h e  plaintiff alleges t h a t  on 6 J a n u a r y ,  1931, h e  had  on deposit to  his  
credit ill the F a r m e r s  a n d  Merchants  Bank,  of Littleton, $5,340.38 and  
that  he  l>resentetl h i s  check to the  bank for  this a m o u n t ;  that  i n  rschange 
for  h i s  check the  plaintiff gave hini  i ts  d r a f t  on the  Wac-hovia B a n k  and 
T r m t  Company,  of Raleigh, f o r  t h e  face of his  check, charging h i s  
account nit11 this s u m ;  tha t  t h e  plaintiff immediately deposited the d r a f t  
g i ren  him i n  the  B a n k  of Hal i fax ,  which forwarded the  dra f t  to  t h e  
Waclioria B a n k  a n d  T r u s t  Company,  of Raleigh, f o r  pavment  and that  
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payment was refused; that the plaintiff duly filed his claim with the 
liquidating agent of the bank and is entitled to a lien on the assets for  
the reason that his claim is preferred to the claims of all unsecured 
creditors and claimants of the bank. 

The defendant, Commissioner of Banks, filed a demurrer to the com- 
plaint oil tlle ground that  it does not state facts sufficient to constitute 
a cause of action for a preference and lien on the assets of the bank 
in the hands of defendants. T h e  demurrer was overruled, the court being 
of opiiiion that  the plaintiff is entitled to the lien claimed. The defend- 
ants excepted and appealed. 

George C .  Green  for p l a i n t i f .  
Joll n -11. I'ico f for defendants .  

ADAMS, J. The order of preference in the distribution of tlie assets of 
an  insolvent bank is prescribed in section 218(c), subse~;tioii 14, of tlie 
S o r t h  Carolina Code of 1931. Preference is  allowed, so rar as pert ine~lt  
here, on a certified check and a casl~ier's check i11 the hands of a third 
party as a holder for value, and on ainouiits due on collectioiis made and 
not remitted or for which final actual payment has not bt,eii made by tlie 
bank. Subsection 14 coiitaiils this proliso:  " P ~ o c i d e d ,  that  ~vheii any 
bank, or any officer, clerk, or agent thereof, r ece i~es  by r i d ,  express, or 
otherwise, a check, bill of excliailge, order to remit, note, or draft  for 
collection, with request that  remittance be made therefor, the charging 
of such item to the account of the drawer, acceptor, indorser, or maker 
thereof, or collecting any such item from any bank or other party, aiid 
failing to remit therefor, or the nonpayment of a check Fent in p a p e n t  
thcrefor, shall create a lien in favor of the owier of s ~ c h  item on th r  
assets of such bank making the collection, and shall attach from tlie 
date of the charge, entry or collection of any such funds"  

The draft  on the Wachoria Bank and Trust Compan:q was iieithcr a 
certified check nor a cashier's check in the hands of a third party as a 
holder for value. I t  did not represent an amount due on unremitted col- 
lections. The  appellec appeals to the proviso for confirmation of his 
argument that  when a bank r ece i~es  a check for collection ('by mail, 
cspress, or otherwise" with request that  remittance be made therefor, 
the charging of such item to the accou~it of the d r a w r  and the non- 
payment of a check sent therefor creates a lien in faror  of the owner of 
the item on the assets of the bank, a i d  that  the word "other~~ise"  implies 
presentation over the counter within the meaning of the clause, "When 
any bank, or any officer, clerk, or agent thereof receives by mail, espress, 
or otherwise," etc. 
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There is no allegatiol~ in tlie complaint that the Farmers a i d  Mer- 
chants B m k  received the plaintiff'? check by mail, express. or ally 
analogous mode of transinission. The  plai~itiff "presented his check" 
to the bank, and tl~ercupon, u i t h  or ni thout  his request, tllc bank in 
excl~ailgc for tlie check gave the plaintiff a. draft  on its correspontlent in 
Xaleipli. The  plaintiff imnlediately tlepositetl tlie draft  in the Bank of 
Halifax.  The  trai~saction hc had nit11 the Far l r~ers  and Mercl~ants B a l k  
was elltirely personal. 

Thc  proviso applies to the receipt by any bank of a check, etc., with 
requcst that  I -c~m~ffnnce ,  not manual  delivery, be made therefor. O l ~ c  of 
the c o ~ ~ d i t i o n s  iniposing liability iq a failure to remzf ,  or "tlie nonpay- 
rilent of a cl~eck s e n t  ill p a p e i ~ t  tl~rrcfor." The  language cxclutici thc 
idtla of a direct cornluullication when tlie depositor goes to tlie bank autl 
p c ~ r ~ ~ t ~ a l l y  presents his check for  payme~it .  

111 his no rk  011 Legal Maxims, Brobin says:  "It is a rule laid (low11 
by Lord Bacon, that . . . the coupling of vords  together shows 
that  they are to be ulderstood in  the same sense. h d ,  where the mean- 
ing of any particular word is doubtful or obscure, or ~ i l i e r e  the particu- 
lar  c q r e s s i o i ~  \\llell taken singly i q  i ~~ope ra t ive ,  the intention of the 
party vlio has made use of it may frequnltly he asccrtaiiictl ant1 carried 
illto effect by looking a t  tlir. a t l j o i l hg  nords, or at  expressiol~s occurri l~g 
in other parts of thc same ir~strun~cxnt, for . . . uort l i  wliich are 
illeffective n l l e i ~  taken singly operate when t a k m  conjo i~~t ly ."  Thc  
niaxim is, t~osc i tu i .  n soczis: the meaning of a doubtful n.ord may bc 
asccr ta i~~et l  hy reference to the meanirig of nortls with which it is 
associated. poil~ted out ill A'. 1 % .  ( ' r t r lg ,  176 K. ('., 7-10, 744, it is a 
recognized principle of statutory co~~st ruc t ion  that n.11~11 particular and 
q~ecif ic  nortls or act.., tlie subjcct of a statute, are folloned by general 
words, the lattcr innst a s  a rule be col~fined to acts and things of the 
same l i i i~d.  The vo rd  "otl~erwisc" was not intended to embrace e\c,ry 
means by n llicll a hank may receive a check, hut only such as implies the 
necessity of ' ( ren l i t t i~~g"  or "sending" the morlcy to tlie t l ranrr  of the. 
check. Under tlie appellee's co~lstructior~ it is conceivable that depositors 
l i a ~ i n g  i~tmedi: i te  access to a n  in so l~en t  bank, instead of de rna~ l t i i~~g  
cash which would not be paid, could call for a draft  on a corrcspoi~tler~t 
bank ant1 upon i t s  return unsatisfied could acquire a preferellee oil the 
asset.;. T o  the remaining stockholders such a course would be disastroub. 
Judgment 

Reversed. 
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R. E. TAYLOR, TIT. A. EVERETT, JR., MARY LOUISE EVERETT, ASD W I L -  
LIAM C. TAYLOR, BY HIS NEXT FKIESD, J. SAM GETSINGER, v. 
ROBERT I,. COBURN, AD~~ISISTRATOR OF MAC G. TAYLOR, DECEASED, 
ASD CHLOE TAYLOR, WIDOW. 

(Filed 2 March, 1032.) 

1. Gifts X -Chases in action may be subjects of valid gifts where 
sufficient delivery to donee is made. 

Choses in action may now be the subjects of valid gifts and their 
delirery by the donor is sufticient if the donor's surrender of the property 
is complete and his dominion and control of it  relinquisli~~l, hut delivery 
niny be actual, constructive, or symbolic, and no absolute rule as  to the 
sufticitwy of delivery, al)l)lic3able to all cases, may I)e lait1 tlo!rn. 

2. Same-Insurance policy may be given away by parol, and its actual 
delivery to donee is not indiqwnsable to the gift. 

Where an administrator of a deceased is sued for the amount of an 
in>uruiice 1)olicy lnicl into his Ilirntis by the insurer, the 11:initift's claim- 
ing that the policy had been giwn them by the deceased n it11 in~trnc.tions 
to p y  the preniiuins tlirreon as  they maturcvl wliicli the! had (lolie. and 
i t  appears that the dtwast~tl l i :~ t l  tl(q~osited the policy n'itli the i ~ i w r e r  to 
secure money borrowed thereon : Held, the administratol's motion as  of 
nonsuit was lwoperly refused, since an insurance policy may be given n w y  
by parol and its actual delirery is not indispensable to t i e  gift, and the 
provisions of the policy relatire to assignment are  for tlie benefit of the 
incurer \~liose rights are not inrolrecl, tlie aniount of the policy 1i:trin~ 
been already paitl, and the court properly submitted tlie question of the 
sutliciency of the delivery to the jury under instructions which a re  free 
from error. 

-Ir1P~a1, by defendants  f r o m  Bumhill, J . ,  a t  N o w m b e r  I'erm, 1931, of 
XARTIX. 

T h e  Union Cent ra l  L i fe  Insurai ice Company of C i i c i n ~ i a t i  issued 
two l i fe  insurance policies to  M a c  O. Taylor ,  each i n  the  sum of $1,000, 
i n  both of which Bet t ie  Taylor ,  his  wife, was named as  beneficiary. T h e  
policies n c r e  ~ iumbrre t l  rrspcctivrly 242203, and  495306. l ' h c  belicficiary, 
Bettie Taylor ,  d i t d  i l l  -Iugust,  1918, a ~ l d  ill Ilecembcr, 1919, Mac  G. 
Taylor  intermarr ied with the  defeadant ,  Chloe Taylor .  the  la t ter  
mar r iage  Taylor  made  Chloe Taylor  the  beneficiary i n  policy 495306. 
I n  the other  policy no change of beneficiary was made  escsept as  affected 
by  the  te rms  of the  policy. 

Taylor  borro~ved f r o m  t h e  Union Cent ra l  L i fe  1nsurai1~:e Conipanp of 
Cincinnat i  tlie sum of $280 and  deposited with t h e  coml-any tlie policy 
numbered 242203 as security f o r  i t s  payment. 

-1fter tlie death of Mac  G. Taylor  the  insurance company paid to his  
administrator  tlie sun1 of $1,256.38 on accouiit of policy 942203 and  the  
money is  now on deposit f o r  disbursement according t o  law. 
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The  plaintiffs brought suit against the defendants for the recorery of 
the amourit paid on the policy alleging that Mac G. Taylor duriiig his 
lifetime gare  them the  policy in question and instructed them to keep 
the premiums paid as they matured. They allege that  in obedience to the 
instructions of the insured they, with the assistance of the defendant 
Chloe Taylor, paid tlie premiums and that the plaintiffs other tlian 
IT. A. Everett, Jr . ,  are entitled as against the administrator of Mac G. 
Taylor to tlie aniouut paid on such policy. 011 the pleadiilgs filed and 
the eriderice introduced the jury returned the following ~ e r d i c t  : 

1. Did Mac G. Taylor, deceased, give and assig~i policy of insurance 
on his life with the Union Central Life Insurance Conipany xo. 242203 
to the plaintiffs, other than TIT. A. Everett, oil c o ~ i d i t i o ~ ~  tliat the plain- 
tiffs pay the accruing installments thereon? Ariswer : yes. 

2. I f  so, did the plaiiitiffs, other than IT. -1. Everett, in compliance 
with said gift thereafter pay or procure to be paid snit1 accruing in- 
stallrnei~ts ? h i s w e r  : Yes. 

3. I s  tlie defeiitlaiit, Chloe Taylor, now estopped to assert any interest 
ill said policy ns the distribute? of t l i ~  estate of Mac G. Taylor, de- 
ceased ? Alllswer : yes (by consent). 

I t  n a s  tliereupo~l adjudgetl tliat tlie p la i~t i f fs ,  other tlian JT. A. 
ET crett, J r . ,  recover of tlie defeildaiit Robert L. Coburn, administrator, 
tlie surn of $1,236.36 with interest froni 23 Sorenibcr,  1901, and the 
cost of the action. Tlie defendants excepted and appealed. 

Elbert  8. Peele und Coburn  & C'oburn for nppel lu t t f s .  
-1. R. Dunning for u p p ~ l l e e s .  

-\r).ivs, J. Tlie defendants h a r e  aharitionetl all ass ignme~~ts  of error 
except tliat of the court's refusal to dismiss tlie a c t i o ~ ~ .  The  notion is 
fou~itled on tlip theory tliat a person whose life is il~sured camot  make a 
\oluiltary gif t  of a policy without delirering tlie policy or reducing the 
tra~isac.tioii to writing or coi i formi~~g to the s t i pu la t io~~s  contained in 
the policy. 

I t  Tras stipulated tliat if tlie policy sl~ould he :iesigl~cd or giren as 
security a duplicate of the assignnient should be filed at once with the 
company and that due proof of interest should be produced ~r l ien  the 
policy became payable. The  eritlent objc ct of these provisions was the 
protection of tlic company; but as tlie policy liaq bwn paid :r11d tlie 
company relicretl of liability the controrcrtetl point is whether the plaill- 
tiffs or the ntlnlinistrator is entitled to tlie fund. Tlie contest betncc~i 
these parties raises the two questions nlietlier a policy of insuraiice call 
be given away by parol and whether its actual delivery to tlie donee is 
indispensable to the gift.  
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By the early common law gif ts  of choses in action were not permitted, 
tho tliclory being that  they were not susceptible of deliver,{; but the rule 
is now established that  choses in action may be the sub,ject of a valid 
gift.  Alccordillgly it is generally held that  a gift of an  insurance policy 
may bc made by ticlivery without a written assigriment. B x a u s e  delivery 
of all article may bo actual, constructive, or symbolic, nc absolute rule, 
applicable to all cases, can be laid down. I t  is a settled principle, 
lioucrer, that  the donor's surrcwder of the property must be complete 
ant1 his cloniiniol~ and control of it must be relinquished. Tlie principle 
was clearly stated in tlie i~istructions given the jury and has the general 
support of tlie authorities. 28 C. J., 643, sec. 39, 657, sec. 60;  12 
R. C. I,., 033, scc. 12, 813, scc. 20;  O p i f z  7.. K a m l ,  99 A. C;. R., 1004 and 
62 I,. R. -I., 982; ( f let l ir i l /  1 % .  LIIcC'oornlis, ,11111. Cas., 1914D, 294 and 
:innotation; lTTi/son 1 . .  F r a f / r o . ~ / o n ,  122 S. C., 747; 1 'a~X:r  v. X o t t ,  181 
S. ('., 135. 

S o  error. 

C. A. GOSSET. TIIUSTEE, v. E. H. JIcCULLERS E r  ~ r . .  

(Filed 2 Jlarch, 1032.) 

Decds and Conveyances B +Unregistered deed, good as between the 
parties, is valid as against creditors of heir at law of the grantor. 

Only vreditors of the (1o11or. I)argaillor, or lessor, atit1 purc.hasers for 
value are protected against an unregistered deed, contract to convey, o r  
lease of land for lnorcl than three years, C. S., 3309, and such protection 
does not rstrntl to t l ~ c  carcditors of :In heir a t  law of a grantor in a 
tltwl wl~icli has not Iwrn rrgistelwl, the heirs a t  la\v of a dec.e:lsrd tak i~w 
only the undevised inheritance of which the ancestor w ; ~ s  seized at  the 
time of his death, C. S., 1631. 

,~PPE:AI ,  by plaintiff from S l r a ~ r ,  E m e r g r n c y  J u d g e ,  at  November 
Special Term, 1931, of J o ~ r s s ~ o ~ .  

Civil action to determillc p la in t i f l "~  alleged right to sell an undivided 
one-third interest ill a tract of lai~tl  in the posscssion of d~fentlants .  

Tlie facts are tliesc : 
1. On 3 December, 1910, .\sllIey Hornc  and wife, for  1 valuable con- 

sideration, executed a deed, with full covenants of warranty, conveyiug 
a liouse and lot ill the town of Clayton to E. H. McCullers and wife, 
Scll ie  H o m e  JSrCullers, for life, renlainder to their d;tugliter, Melba 
NcCullers. in fee. 

2. The  grantees immediately took possession of said house and lot 
and have continuously occupied the same as owners thereof, tliough their 
deed was not registered unti l  1 7  -1ugust, 1929. 
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3. I r i  the meantime, on 22  October, 1913, Ashley Horne  died intestate 
leaving him surviving his widow and three children, Chas. TT. Horne, 
Xellie IIoriie AIcCullers and Swan~ianoa Hornc Priddg, as his 0111,~ 
heirs a t  law. 

4. -\Tone of tlie heirs of Ashley Horne has inade any claim to tlle 
house and lot in question, nor is any now claiming an interest thereill, 
but all hare  recog~iized the defendaiits as the true owners thereof. 

5. 011 31 May, 1927, Chas. TV. Horrie, was adjudged a bankrupt by the 
District Court of the United States, and the plaintiff duly appointed 
trustee of his estate. 

6. The  plai~itiff, as such trustee, brings this action alleging that, under 
tlle bankruptcy act, lie is deenicd to be ~ e s t e d  with all the rights, 
remedies and powers of a creditor of Chas. W. 13orne ( L ~ I L C ~ L  C. J01111- 
son, lil AT. C., 611, 59 S. E., 61;  I I t n f o n  c. TT'tlliams, 170 S. C., llt5, 
56 S .  E. ,  994), arid that ill the exercise of said rights he is elltitled to 
sell ail uiitlivicled one-third interest in the l o c u s   it^ quo. 

From a judgment for tlie defei~dants, rcndered 011 the above facts 
agreed, the plaiiitiff appeals, assig~iiiig crror. 

L-'arX.er d: Lee for plaint iff'. 
S o  coun.se1 appearing for de fendat~ fa .  

STACY, C. J. I s  an unregistered deed, admittedly good as between tlie 
parties, ral id as against the trustee in bankruptcy of ail heir of the 
grantor ? Tl'e tliirik it is. 

An heir takes only the underised inheritance of TI-liich the ancestor 
was seized a t  the tiinc of his death. C'. S., 1654. AIKI by the espress 
terms of the Connor Alct, chapter 147, Lans  of 1685, 11o\\ C. S., 3309, 
only creditors of the donor, barguil~or, or lessor, and purchasers for 
value, are protected against an unregistered conreyarice of land, co~i-  
tract to coiiJey, or lease of land for more t l~a i i  three years. Eaton  1%. 

Douh, 190 N. C., 1-1, 128 S.  E., 494; Spence c.  P o f f ~ r y  ( ' o . ,  15.5 S. C'., 
218, 117 S. E., 32;  l l u r n r  7%. L u n r b ~ r  C'o., 147 S. C'., 631, 61 S. E., 604. 

Coliveyances of l a~ ld ,  contracts to convey, a i d  leases of land for more 
tliaii three years, are declared invalid to pass ally property as  against 
creditors of the donor, bargainor or l(~ssor, and purcliascrs for a valuable 
consideration, ('but from tlie registratio11 thereof within tlie county nlierc 
the land lies"; and as to thcse creditors and purchasers for value, such 
conveyances, contracts to convey and leasrs are to take effect only froin 
and after registration, just as if they had been esecuted a t  the time of, 
and not beforc, their registration. Robii~son c. 11'~lloughby, T O  S. C'., 
358. 
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T h e  decision i n  BE/ /  1 . .  C ' o z ~ t h ,  132 N. C., 316, 43 8. E., 911, and  
C ' o w e i ~  r .  1T'iflrrow, 109 N. C., 636, 13 S. E., 1022, on rehearing 112 
S. C., 736, 1 7  S. E., 575, cited and  relied upon by p l a i ~ ~ t i f f ,  a r e  distill- 
guis l~nble f r o m  our  preseut l i o l d i ~ ~ g ,  ill that ,  i n  the cited csses, the r ights  
of purclinsers fo r  1 alue c ln imi~ig  undcr  tleccls of pr ior  reg;istration, ant1 
not tliosc of creditors or the t ru i tee  i n  Lankruptcy of a n  heir  of the  
g r n ~ i t o r ,  ns licrc, ncrc. prcsc~i tcd for  d c t r r l i ~ i ~ i a t i o n .  

Affirnled. 

(Filed 9 JI:~rch, 1032.) 

1. Courts B &Court has  inhercnt poww t o  pass upon question of i ts  
jurisdiction. 

\\'here an action for a negligent personal injury is brou::ht in a general 
county court, :rnd the tlrfendnnts file a plea in abatement on the ground 
tlint the statutc giring the g e ~ l t w l  ~ o u ~ i t y  court jurisdiction of this class 
of :lctions was ~mco~irstitutio~~nl and that the court was nithout jurisdic- 
tion of the p:~rticul:~r action alleged : Hcld,  the county cclurt mny deter- 
mine tlic question of its jurisdiction in its illlierent l)o\rels. 

2. Courts I3 a-legislature may crcnte courts inferior t o  ;Superior Court 
if provision is  mi~clc for  appr,:tl to  the  Supcrior C o u ~ t .  

8. Abatcmlent and Rrvival -4 b-Constitutionality of s ta tute  conferring 
jurisidirtio~i on court held p ~ o p c r l y  raised by plea in  abatement. 

\\'here all :lctioli for R ncglicent pcrsonnl illjury is brou::ht in n cci1c~1':11 
county court ant1 the tlefcnclants lilt. a 11len in nl):xtemenl on the gronntl 
thnt the statutc coi~fcrring juristliction of this class of caies on the conrt 
\v:~s u ~ ~ c o ~ l s r i t n t i c ~ ~ ~ n l  ant1 that the court W:IS \vithont j u ~ i s d i c t i o ~ ~  of the, 

~mrticular action nllcycd: Held,  the plcn in abatement prol~erly raised 
the question of the constitutionality of the statute and the jurisdiction 
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of tlie general county court, but upon the orerruling of the l~lea and 
appeal to the Superior Court it was not error for the Superior Court to 
allow the defendants time to file answer. 

STACY, C. J., dissenting. 
BROGDES, J., C O ~ I C U ~ S  in the dissenting opinio~i 

&PEAL by plaintiff and by defendants from s t a c k ,  J . ,  at  Ju ly  Term, 
1931, of B c s c o ~ u ~ .  Affirmed on plaintiff's appeal, Modified and affirnletl 
on defendants' appeal. 

The  plaintiff brought suit against the defe~idaiits in the General 
County Court of Bullcornbe County to recover damages for personal 
in jury  alleged to have been caused by tlie negligent acts of tlie defend- 
ants, ~r l i ich  are  specifically set fort11 in the complaint. The  tlefelidants 
filed a demurrer on the ground that  the General C'oulity Court llas no 
jurisdiction of the action for the reasoii that  the public statutes under 
which the court purported to exercise jurisdictioli conflict nit11 the 
Con~t i tu t ion  of Xortli Carolina and are thcrcfore loid.  Tl i~reaf tcr ,  111 

tleferei~ce to tlic decision in Gilis z'. l ' cdey ,  200 I\'. C., -1-03, :I consent 
order was entered disallomilg the demurrer. The deferidants the11 filed 
;I ~erif iet l  aiislrer in bar and abatement of tlie plaintiff's act iol~.  The  
plaintiff prayed judgment ou the pleadings, sa j ing  that  his deiiia~ld 
\ \as  i11 effect a dciiiurrer to the defendants' l~ leas  n l ~ d  ail adi~lission of 
tllc facts thcrciii stated. T h r  (;ellera1 Couuty Court ga l e  jll(lgr11t'lit O T  er- 
ruling the answer and plea i11 abatenlel~t and adjutlgil~g : 

1. That  tlie defenda~lts are in default :nit1 tli,it the l~laiiitiff is i~l~titlecl 
to judgnient by default mid inquiry. 

2. That  tlic plaintiff ha re  ant1 recover of the tlcfendants \uch a r ~ i o u ~ ~ t  
of dainages as upon l ~ r o l w  inquiry illax be found hy a jury. 

3. That  this cause be and the ianie i q  licrcby continued to the Ju ly  
Term, 1931, for trial of the i.sue as to the amount of damages -u>tainetl 
197 the plaintiff. 

Tlie defe~idants excepted and appealed to tlie Supt'rior Court and 
.Judge Stack rendwed the folloning j ~ ~ l g r n e ~ i t  : 

"Tlic court is of the opil~ion,  ant1 so lioltl~, that the que~tioli  of jurib- 
diction of the county court cannot he raised by tlie dtfent1:llitz in t l i ~ r  
action in  the manner atteniptetl before the county court and upoli the 
appeal to tliis court ;  but if the jurisdiction can iw  thus r a i d  ill this 
cause, tliis court is of tlic opinion, arid %o holds, that tlw county court 
has jurisdiction to hcar and t ry  the caw. 

"This court is further of the opinion that the tlcfenilants in good fai th 
challenged tlie jurisdiction of the county court by tlie answer filed, and 
that n h r n  said court ovcrrulod the pleas container1 in said ansner i t  
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sliould liave allowed the defendants to file an answer upon the merits 
aild i ~ o t  render a judgmerit by default and inquiry. 

"JTlierefore, it is  considered arid adjudged, upon tliic; appeal, tllnt 
the judgment by default and inquiry rendered by the co.lnty court be, 
and tllc came is, liereby reversed and overruled and tlie tlefenclnnts arc 
allovetl twelitg days froin this date, to wi t :  25 July,  1!131, to file all 
aiisncr to the allegations ill tlie coniplaiiit of the plaintiff. The cause 
is remantletl to the county court, there to proceed according to tlie ruliilg 
of this court nild tlie Code of Civil Procc~lurc~." 

Froni this jutlgnlcnt both parties appealetl upon assigiil?d error. 

A ~ i a r s ,  J. I n  tlie cxereise of its legislative power tlit: General As- 
sci111)ly 11ns 111:lt lr~ provisiol~ for tlir estnblisli~n~ilt a i ~ d  o l - g a i ~ i ~ a t i o ~ ~  of 
general county courts. 5. C. Code of 1931, ch. 27, subcll. 3, sees. 
16OS(f)-1608(tld). By the act of 1929 these statutes were made appli- 
cable to Buiicombe County. Pub.  L a n s  1929, ch, lSD. Section 160S(f) 1 
provides that if in their opinion the public interest will best be pro- 
moted thereby, tlie comniissioners of any county may esta1)lish :I geiieral 
count-  court by resolution reciting tlic reasons for their i~ctioii together 
with the opinion that  the call of an election is not necessary. The riglit 
of appeal is preserved. Section 1608 (ec). 

Pursuant to authority thus conferred thr  board of ro~nmissiouers 
of Buncombe County 011 30 September, 1029, formally cstablislied a 
general couiity court, appointed a judge and a prosecuti~ig officer, pre- 
scribed their terms of office, and fixed their respectire salaries, ~vhicll 
were to be payable n~ontlily. 

On 24 October, 1930, the plaintiff instituted the present action to 
recowr damages for personal in jury  suffered through the alleged negli- 
gencc of the defendants. After their demurrer was o~e r ru l ed  the defeild- 
ants filed a plea purporting to be in bar and in abatenlent of the action. 
The asserted ground is the want of jurisdiction; and in s ~ p p o r t  of their 
plea the c1cfend:mts assail certain statutes pllrporting to authorize tlie 
creation of the court which, they say, are ill conflict with the Constitu- 
tion. They specifically impeach the validity of tlie following sections: 
160S(g), which provitles that if the public interest calls for such action 
the county co~ninissioners may appoint the judge and prescribe his term 
of office; section 1608(u) wliich permits, if it  does riot presume, the 
wairer of a tr ial  by jury;  section 1608(f)2,  wliich inr2sts the board 
with power to abolish the court ; section I608 ( t ) ,  which assimilates 
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process, plcadi l~gs.  and  rules of procedure to t h e  p rachce  ill tlle Superior  
( ' o u r t ;  and scction 1 6 0 8 ( n ) ,  ~ \ l i i c l i  confers ul)o11 the gcncral cSoullty 
court jurisdictiou cor~current  n i t h  the  Supc'rior ( 'ourt  in  a11 a c t i o ~ ~ i  
foul~t led or1 rolltract, ill all  actions not f o u ~ ~ d e d  on contract,  in all  ac- 
t i o w  to t r y  tit le to l and  and to prerelit  trespass ant1 restraiu na.tc, a r ~ d  
to issue r e s t r a i u i ~ ~ g  orders and i ~ ~ j u n c t i o r l r  ill all  actioi~q l ) c ~ i d ~ ~ ~ g  in the  
county court.  

Before e ~ i t c l r i ~ i ~  up011 a n  exarn i~ ia t io~ l  of the  objection, intcrpoicd to 
the constitutionalit-\ of t h e  s e ~ e r a l  statute5 under  nliicli  t ! i ~  cwnrt ill 
qurqtion u a s  created, n e  m a y  take notice of tlie p r r l i m i ~ ~ a r g  propohitioli 
urgctl by tho plaintiff and suqtairicd i n  tlie j u d g n ~ e n t  : tliat i i ,  t h a t  t l ~ v  
j u r i s t l i c t i o ~ ~  e x r r c i - ~ t l  117 the coulity court cannot be que,tiol~ecl ill th i s  
l r o c c e d i ~ ~ g .  T h e  tlefel~d:iiits say their  1)lca iq not a n  attarlr up011 t h e  
r~ollstitntioirality of the county , w ~ r t  / H  f r d o  or a tlrninl of it. r ight  to  
lwrforlu lrgitinlate functio11.j; tliat tlw p o v w  of tlic- Legi i l r r tu~e t o  
n u t h o r i ~ e  t h e  creation of a county rour t  \\it11 capacity to escrcise in- 
fcr ior  cdri~riii~al a ~ r d  civil jurisdiction i4 admitted, 1)roriclcd the jurisdic- 
tion is  i n  accord n i t h  t h e  fundamenta l  Inn .  T h e  plea is  i ~ i t e n t l d  t o  r a i i e  
only olie q u ~ s t i o n :  n l i r ther  the county court  118s juri.;diction of the 
cause of action set fo r th  i n  the  complaint.  Thr  juristlictiol~ of a court 
is generally prescribed a n d  defined, and as  a rule  el ep .  court liaq the  
inherent power to  determine n h e t h e r  it  has  jurisdiction of ;I p i l d i ~ ~ g  
action. A justice of the  peace, fo r  example. m a y  ntljntlgc ~ r l i ~ t h c r  a 
causc of action is  ~ v i t h i n  or beyond h i s  jurisdiction. S o  it  is with tlle 
Superior  Court,  and  indwtl  with al l  other courts. 011  t h i i  point the 
citation of au thor i ty  is  not necessary. I t  i.; no less manifest that  in  
such instances t h e  decision of t h e  loner  court i s  subject to  re I ien  on 
:~ppea l .  Hence  we need consume no t ime  in compar i r~g  or  distinguishing 
8. r .  S l~uford,  128 K. C., 588, ('hemital Co. c. T~rruer.  100 S. C'., 471, 
and analogous cases, n h i c h  n e r e  cited in  the  brief. or ill the oral argu-  
m e n t ;  mid as  the  statutes under  ~ v h i c h  t h r  court was cstahliqhed :ire 
neither local, p r i ~  ate, nor  qpccial Tve need o l ~ l y  r t m n r k  tha t  its crtxation 
is 11ot n i t h i n  the i~ ih ib i t ion  of tlie tncn tv-n in th  section of article t n o .  
T h e  s i l~g lc  qucstion raiscd by the  appcllallta directs attention to the 
allotment and distribution of t h a t  portion of tlie p o w r  and jur~rt l ic t ion 
of the judicial department  nl i ich does not per tain t o  tlir  Supreme Court.  

Tn tlle Conrt i tut ion of 1568, TIT, we. 1, it w a i  p ro~i t l c t l  tlint 
the judicial ~ j o ~ r c r  of the S t a t e  should br ~ ~ t 4  in  a court f o r  tlie t r ia l  
of impeach~nents ,  a Supreme Court,  Superior  Courts,  courts of justices 
of the pence, x ~ d  special courts ;  and i n  scction 19  tha t  t h e  General 
Alssrmhly qhould proI idc f o r  thc establiqhrrlc,~it of special courts fo r  the 
t r ia l  of misderneanors in  cities and tonlis. T h e  n t w  the  onlv ~ p e c i a I  
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courts. S, c. P e n d e r ,  66 S. C., 314. Article IV, see. l j ,  provided tliat 
the Superior  Cour t  should have  exclusive or iginal  jui.isdiction of a l l  
civil actions, nlicreof exclusive original jurisdiction was not given to 
s o n ~ e  other  courts a ~ i d  of a l l  cr iminal  actions i n  mliicll the punisliment 
did llot cxcced a fine of fifty dollars o r  imprisonment  fo r  one montli. 
Tlic C o n ~ c ~ i t i o n  of 1875 i n  a rne id ing  t h e  Constitution retained section 
19, n l i i c l ~  is I I O W  , h t .  IV, see. 14, but substituted the following for  the  
four th  and fifteenth sectiolis : 

L L l ' l i ~  judicial p o v w  of tlie S t a t e  sliall be ~ e s t e d  i n  a court fo r  t h e  
t r ia l  of il i lpeacliuin~ts, a Sul)renic Court,  Super ior  ( Imr t s ,  courts of 
justiccs of tlie peace, and such other  courts infer ior  lo  the  Supreme 
Court  a s  liiay be established by law." Ar t .  IV,  scc. 2 .  

"Tlie General  Assclnbly shall have 110 p o v e r  to deprive the  judicial 
departinent of a n y  power or  jurisdiction nliicli rightfillly pertains  to 
it  as  a coordinate department  of t h e  government; but  ilic General  ,Is- 
scnibly sliall allot and  dis tr ibute  tha t  portion of this  p o n c r  and juris- 
d ic t io~ i  \\liicli does not per ta in  t o  the  Supreme Cour t  anlong the other  
courts 1)rtscribetl ill t l i ~ s  Cons t i tu t io~ i  or nliicll m a y  bv cstablislietl by 
law. ill sucali mallller as  it  m a y  deem best; pro] itic also :i propcr  systeill 
of appea ls ;  and  regulate by law, when necesmry, the  ~ r ~ c t h o d s  of pro- 
ceeding, ill t h e  exercise of their  powers, of all  the courts below tlie 
Su1)rcnie Court ,  so f a r  a s  the  same m a y  be d o ~ l e  mitliout conflict wit11 
otlwr p r o ~ i s i o n s  of th i s  Col~stitution." , l r t .  ITT, scc. 1.2. 

T o  n l ia t  extent is  the  General  Assembly elliponered to allot and  dis- 
t r ibute  tha t  p o r t i o ~ i  of this  power and  jurisdiction ~vliic11 docs not pel8- 
tail1 to tlie Supreme Court  to  t h e  other  courts p r c s c r i ~ d  i n  the Coli- 
stitution or  cst:rblishctl by l a w ?  T h i s  is the  colitrollillg and  t l cc i s i~c  
question. 

Tl ic  Superior  Cour t  is  a constitutional cour t ;  i t  cannot be abolislied; 
i ts  illllcrcnt powers cannot be destroyed. A l o f t  u .  C o n i m i s s i o n e ~ s ,  126 
S. C.. 866;  S. 2.. H a s k e r r i l l e ,  1 4 1  K. C., 811. T h e  General  Assembly 
c n l ~ l ~ o t  displace i t  f r o m  i ts  position i n  the  judicial system or  cstablisll 
n~iotlicr court of equal jurisdiction upon :I plan cliffcrent f r o m  tliat pro- 
vitltd by the Collbtitutim~. R111/11e 1 % .  l , ipsconlbc ,  1.22 S. (?., 650;  Il'trfc 1 .  

C 'ou~ tn i~s io~ ier s ,  ihl t l . ,  661. 13ut a n  allotment o r  division of j u r i s d i c t i o ~ ~  
is uitliill tlie c o i ~ t c n ~ p l n t i o l ~  of Art icle  IV,  scc. 12.  T h e  I~cg is la tu rc  niay 
tliercforc allot to infcr ior  courts a pol>tion of the jurisdiction of tlie 
S u p ~ r i o r  Court ,  p rov id i l~g  also f o r  the  riglit of appeal.  S. C. Pleading 
CC I'ractice, ecc3q. 53, 5-1. 

T h e  principle was e1ucitl:ltcd i n  tlie two c :ws  last h w c b  cited nntl ill 
J l o f  t I , .  C ' o m n l i u i o n c r s ,  s u p r a .  Rh ync's t nse and  l ' a f c ' s  dealt n it11 tllc 
C i w n i t  Court  of 13u11conil1e. ;?rInrlison, I l ~ w o o t l ,  ant1 Heriderso11 coi111- 
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ties. Under  t h e  tit le of "The Cri~ri i i ia l  Circui t  Court" this  court was 
created by all act of the Legislature ratified 23  February ,  1895. I t  was 
gireli  c sc lus i~-e  original jur isdict ior~ to hear  a n d  determine all  crimes, 
niistleiiieai~ors, a n d  ofi'eriscs cornrnittetl within the  designated courities 
"fully ant1 to  t h e  sariic e s t e i ~ t  a s  the  Superior  Cour t s  of tlie State, a i d  
c .sclusi~e a1)l)cllate jurisdiction of all  offc~ises tried u11t1 tletermi~ied 
bcfore ;I justice of tlic peace, or other rungistrate ill said counties re- 
spc>cti\-c,ly." P u b .  Lan-s 1895, cli. 75. A t  tlie session of 1897 t h e  General  
Alsxcliibly ;il i ie~~tled this  act by c l ~ a r ~ g i ~ i g  t h e  ilame t o  "Tlie Circui t  
( 'ourt" of t h e  cour~t ics  i ~ a n ~ e c l  and  1)y providiug tha t  ''in a t l d i t i o ~  to the  
eriiiiiiinl j~u isd ic t io t i  he  ]low has  ( the  judge) shall lmrc+ also as  to all  
t.i\-il nctioiis a1111 special p rocee t l i~~gs  a ~ t t l  a l l  civil business originating 
or p r i ~ d i l i g  ill w i d  four  counties, o r  either of t l l en~ ,  coi~current ,  equal 
j u r i s d i c t i o ~ ~ ,  po~vcr ,  ant1 autliority n-it21 the judges of tlie Superior  
(_'olu.ts of tlic State ,  to  be exercised a t  clianlbers or clsewlierc, i n  said 
c.ou~ities it1 al l  respects :IS tlie jutlges of tlie Superior  Courts  of t h e  
S ta te  liave such power, jur isdict ioi~ a d  authority." P u b .  Laws 1897, 
Vll. 6. 

Ill X h ~ j i i e ' s  cuse, szrpra, it  \\-as s l iowi tha t  mt action liacl becn tried 
before a justice of the  peace, f r o m  n-hose j u d g r ~ ~ e n t  a n  appeal  hat1 b c w ~  
take11 to tlie Superior  Court  of Buncombe. T h e  Circui t  C'ourt of tlie 
four  countim assu~ncd  jur isdict io~i  mid tried t h e  case a t  t h e  Ju i te  T e r m  
of ls'37. Tliere was a rerdict  f o r  t h e  l ) l n i ~ ~ t i f f ,  whicli t h e  tlefc~idant 
mol-etl to w t  asitlc on the  g r o u ~ ~ d  t h a t  the court llacl 110 jnrisdictiou. 
T l i t~  l i i o t i o ~ ~  \\-as tle~~iecl :mtl the  c l c f e ~ ~ t l a ~ ~ t  appralerl. 

1 1 1  ' I ' a f c ' , ~  u s e ,  s lrpru,  the plaiiitiff app l i td  t o  t h e  same Circui t  Court  
fo r  :I \ \ l i t  of r ~ ~ a l i t l a m u s  to cornpel the board of colnir~issioners of H a y -  
\root1 C'i)ntit- to  lcvy :I spwia l  t ax  for  working the public roads of the  
c o u ~ ~ t y .  wl~icl l  had  hecii autllorizetl by cllaptcr 249 of tlie Public  L a m  
of ls9'i. T h e  Circui t  C'ourt gave judgniel~t  fo r  the  p l a i ~ ~ t i f f  ant1 the  . . 
cloftwtln~~ts ttppcalctl, aab lg~~i l ig  BS w r o r  the court's rul ing that  it liad 
juris(1irtio11 of the c:luse a11t1 thxt  tlic c ~ o n ~ ~ ~ l i s ~ i o t ~ e r s  \\.ere cw~npc~l l~ t l  to 
l ~ r y  t l l ~  t a x  

1 1 1  it:: rc~vicw of tlir, I?ir!j,zc case thcx Suprcmlc Cour t  held t h a t  tlie 
ltpislatirc> power to  allot a1111 dis tr ibute  the jurisdictiori of the caourtu 
1)elo~r the Supreme ( 'ourt  is subjot.t to ill? l i r i ~ i t n t i o ~ ~  that  it  must he 
do11c ('I\-itllollt conflict wit11 thc other provisions of th i s  Const i tut io~i";  
tliat ill lilaBiug tlie a l lotniei~t  it  c:uiuot create i ~ c w  c o u ~ t s  ancl iiiakc the 
officials thereof c l e c t i ~ e  othern-ise t h a n  hp the  pcople, s u h j t ~ t  to lcgis- 
l a t i re  n~inulttient,  witliout i~ i t l cpe i~dcnt  tclliure of ofice, and  freed f r o m  
the p r o ~ i s i o n s  of rotation, restriction of residence. and  the rcqnirrrncnt 
that  irt lms t  two tcrms rlnlst bc lieltl a ~ i n u a l l y  i n  cach county, and a t  
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the same time confer upon such courts powers which are the same in all 
respects as those of the Superior Court. I t  was said, honerer,  that while 
tlie Superior Court must retain its jurisdiction by original or appellate 
process the General Assenibly may make tlie jurisdiction largely appel- 
late by conferring a part  of its jurisdiction on inferior courts. Tlie 
principle is stated in these words: "Subject to these constitutional re- 
strictions, the General Assembly may allot the jurisdiction below tlie 
Supreme Court. I t  may create criminal courts or circuit courts, city 
courts, or any other courts, and g i w  then1 all or such part  as it tliinks 
proper, of the original criininal or original civil jurisdic~tion abore that  
giren by the Constitution to justices of the peace, and w e n  as to that it 
mag confer concurrelit original jurisdiction with the justices of tlie peace 
(for their jurisdiction is not exclusire), but if it  gives such courts con- 
current jurisdiction, civil or criminal, of such portion of tllr original 
jur i sd ic t io~~ which is left to be exercised by the Supelior Court, still 
in such cases an appeal must lie from such infrrior ,r intermediate 
courts to the Superior Court, as in all other cases in which there is a 
right of appeal, for the Gencrnl Alssemblp cannot, 'withcut conflict with 
other provisions of the Constitution,' either deprire the justices of tlie 
pencc of the jurisdiction conferred on them by the Constit~?tion or tle- 
p r i ~ e  thc Superior Courts of their constitutional position as Superior 
C'ourts over all o t l~c r  inferior courts, and with at least appellate juris- 
dictiou of all matters from which appeals would lie to this Court." 

But  this Court held that  the act conferring upon thv Circuit Court 
jurisdictio~i equal and concurrent in all respects with that exercised by 
judges of the Superior Court was unconstitutional and void, and that 
the plea to the jurisdiction should ha re  been sustaiiied. Tlie judgment 
was quashed and the cause was remanded to tlle Superior Court. 

Reaching the same conclusion in Tate v. C'onzmissionem, supra, this 
Court said in  addition: " I t  is competent for the General Assembly to 
give to said Circuit, Court, or any other court it  may erect, original 
jurisdiction, either exclusive or concurrent with the Superior Court, 
ci\-il as well as criminal, of all inatters which may oliginate in said 
counties, subject to the right of appeal therefrom to the 8uperior Courts 
created by the Constitution, and p ro~ ided ,  as to concurrmt matters, the 
Cirruit Court first acquires jurisdiction, but it cannot transfer the 
coiirurrent jurisdiction of eases which have originated and are pending 
in the Superior Courts downwards to the Circuit or other inferior courts. 
The intent expressed in section 12, Article I V  (which is an  amendment 
to the Constitution), is not to abolish the Superior Courts, but to  
authorize inferior courts thereto, wit11 such jurisdiction as the General 
-1wmbly may think proper to relime, to that extent, t h ~  pressure upon 
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the Superior Courts, just as tlie former courts of common pleas and 
quarter sessions had original jurisdiction of matters below the Superior 
Court and to some extent concurrent jurisdiction of certain matters with 
the Superior Courts, but appeals lay from said courts of common pleas 
and quarter sessions always to the Superior Courts. While the General 
Assembly could, therefore, confer upon the Circuit Court such original 
jurisdiction, civil as well as crin~inal ,  as i t  thought proper, either ex- 
clusive or coucurrent with the Superior Court (subject always to the 
right of appeal to  the Superior Court) that  is not the purport and intent 
of this act." 

The  power of the General Assembly to allot a portion of the juris- 
diction of the Superior Court to inferior courts and to make the juris- 
diction of the latter courts exclusive as well as original is  sustained in 
B u n t i n g  z.. Gales,  77 N .  C., 283, S. u. Jones ,  97 N .  C., 469, S. u. W e d -  
dington,  103 N .  C., 364, S. v .  R a y ,  122 N .  C., 1098, and 3. v. Collins, 
1.51 K. C., 648 in which i t  is said that  the Legislature has the power, 
under the Constitution, to establish inferior courts, not only for cities 
and towns (Article IV,  sec. 14) ,  but also for counties. AS. c. S h l n e ,  
149 N .  C., 480. The statutes authorizing the general county courts pur- 
port to allot only a part  of the jurisdiction of the Superior Court and 
in this respect materially differ from the acts creating the Circuit Court 
dealt with in R h y n e  v. Lipscornbe. 

The criticism in X o t t  v. Commiss ionem,  supra ,  of such expressions 
in the R h y n e  case as  "exclusive jurisdiction except as to the right of 
appeal" is inapplicable to the act under consideration, which purports 
to confer, not exclusive, but concurrent jurisdiction upon the general 
county court. I n  subsequent cases i t  has been suggested that  in R h y n e  v. 
Lipscornbe, supra,  tlie Supreme Court considered only the relative posi- 
tion as to power and jurisdiction of the Superior Court as a part of our 
judicial system and the right of the latter alone to  hear appeals from 
the courts of justices of the peace. But  by reference to the original file 
i t  may be seen that  the judge of the Circuit Court prepared an elaborate 
opinion in defense of the court's jurisdiction, which was a part of the 
case on appeal. I n  consequence, the Supreme Court properly considered 
the question of jurisdiction in connection with pertinent sections of the 
Constitution. The  division or allotment of jurisdiction as  therein pro- 
mulgated has been recognized in  many of our decisions, has often been 
practically applied, and as  pointed aut  in S e w i n g  Mach ine  Co. v. Burger ,  
161 N .  C., 241, has been exercised very generally by the Legislature in 
the establishment of inferior courts. 

W e  conclude, upon consideration of the record, tha t  the General 
County Court of Buncombe County was lawfully constituted pursuant 
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to statutes enacted by the General Assembly in the exercise of tlie powers 
conferred upon i t  by the Constitution, and that the court has jurisdictioii 
of the plaintiff's action. Wi th  respect t o  these matters the judgment of 
the Superior Court is affirmed. There was error in l~olding tliat the 
question of jurisdiction is  not raised and in this respe:t the judgment 
is modified. 

There was no error in allo~ving the defendants to file an  ansner. On 
the plaintiff's appeal the judgment is  

Affirmed. 

S T A C ~ ,  C. J., dissenting : I am content to rest my diss12nt largely up011 
quotations from tlie Court's opinion. 

The  followi~ig pronouncement, made therein, is i ~ o t  questioned : 
"The General ,lsscmbly cannot displace it (Superior Court)  from 

its position 'in the judicial system or establish another court of equal 
jurisdictioii upon a plan different from that provided 11. the Constitu- 
tion. R h y n e  z.. Lipscornbe ,  122 N. C., 650; l 'ate v. Corn~n i s s ioncr s ,  ibid. ,  
661. But  an allotmerit or division of jurisdiction is nitliin the con- 
templation of Article I V ,  see. 12." 

I t  is conceded tliat the General County Court of I3unc~onibc Coulity is 
not established upon tlie same plan as that  proritletl in the Constitution 
for the creation of Superior Courts. E n t  its q u a l i t y  of juristliction 
in civil matters wit11 that of the Superior Court ~voultl seem to result 
frorn the folloning prorisioi~s of the  stntute: 

C. S., 16OS(n)-((The ju r i sd i c t io~  of the gcneral c20unty court in 
civil actions shall be as follows : 

((1. Jurisdiction concurrent with tlint of tlic justices of tlie p e e  of 
the county. 

"2. Jurisdiction concurrent ~ i t l i  the Superior Court ill all nctions 
founded on contract. 

"3. Jurisdiction c o n c u r r e ~ ~ t  with the Supt'rior Court in all nctio~is not 
founded upon contract." 

I n  tlie second and third paragraphs, jubt quoted, it :ppears tliat tlie 
jurisdiction of the gcncral county court is co~lcnrreut ~vit l i  that of the 
Superior Court in all civil actions founded 011 contract and ill a11 civil 
actions not founded upon contract. T11i11gs equal to tlie sarnc thing 
are equal to each other. N o  point is  made of tlic fact hat  the general 
county court is also given civil jurisdiction concurrent ,vitli tlint of the 
justices of the peace of tlie county. To this extent its civil jurisdiction 
is greater than that  of the Superior Court. alIachine C o .  r .  Burger ,  
181 3. C., 241, 107 S .  E. 14. 
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Based on the  foregoing premises, I do not agree wi th  the  following 
conclusions announced i n  t h e  Court 's opinion:  

"The statutes  authorizing t h e  general county courts  purpor t  to  allot 
only a p a r t  of t h e  jurisdiction of the  Superior  Cour t  and  i n  this respect 
mater ial ly  differ f r o m  t h e  acts creat ing the  Circui t  Cour t  dealt with i n  
Rhyne v. Lipscornbe." 

RROGDES, J., C O ~ I C U ~ S  i n  dissent. 

JIRS. ALICE BTRD v. JIARION GESERAL HOSPITAL, DR. J. F. MILLER 
A N D  hIR8. J. F. AIILLER. 

(Filed 2 March, 1932.) 

1. ~osp!tals D a-Xurse is not liable for injury caused by executing 
orders of physician unless it is apparent that injury would result. 

Surses in a liospital in the discharge of their duties must obey and 
diligently execute the orders of the physician or surgeon in charge of 
the patient, and they will not be held liable for injury resulting to tlie 
~ ~ a t i e n t  from executing such orders uuless such orders are  so obviously 
negligent as  to lead any reasonably prudent person to anticipate that 
substantial injury ~ o u l d  result to the patient therefrom. 

2. Sam-Evidence in this case held insufficient to be submitted to jury 
in action against nurse for injury to patient. 

Where a family 111iysician diagnoses the condition of his patient and 
prescribes that she be removed to a private hospital and given treatment 
in i111 clectric he i~ t  cal~inet, iln al11rlianc.e apl?roveil : ~ n d  in genrral use, 
and is present with the nurse attending the patient and sees and approves 
of the \yay the body of the patient is prepared for the treatment and 
directs that the patient remain in the cabinet a certain length of time, 
and injury results to the patient from being burned: Held ,  the injury 
must have resulted from one of three causes, and if it resulted from the 
peculiar susceptibility of the patient to heat due to her condition it  
rt,sultecl from an error ill diagnosis by the [~liysic.inn, or if it rrsultetl from 
the length of time the patient was kept in the cabinet, the length of time 
was expressly prescribed by the physician, or if i t  resulted from improper 
prepnratiol~ of the body of the patient for the treatment, the physician 
was prescnt and knew what preparations had been made, and under the 
circumstances tlie treatment of the nurse was the treatment of the physi- 
cian, and the nurse cannot be held liable for the injury, it not heing 
apparent that substantial injury would result from the execution of the 
physician's orders. 

3. Hospitals C a-Where nurse is not liable for injury to patient the 
hospital cannot be held liable as her employer. 

Where an injury to a patient is not attributable to any negligence of the 
attending nurse the owner or lessee of tlie hospital employing the nurse 
cannot be held liable on the doctrine of respondeat superior. 
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1. Scgligence .I c-Whew all facts causing injury are kn(?wn the doctrine 
of res ipsa liquitur does not apply. 

Where all the facts causing an injury are known and estified to by the 
witness the doctrine of res ipsa loquitur does not apply 

CIVIL ACTIOX, before Si~di, J., a t  J u l y  Term, 1931, of XCDOWELL. 
The defendant hospital is a corporation, and it n a s  ~.lleged that said 

corporation was engaged in running a general hospital for the treat- 
niel~t  of diseases. I t  was further alleged that the defendaiit, J. F. Niller, 
was n pliysiciali a l ~ d  snrgeoll, and by virtue of some colltractual rcla- 
tiol~sliip between him and the hospital, was engaged in the operatioil 
mid mallagemelit thereof, and that  Nrs .  J. F. Miller, the wife of de- 
fendalit, X l l c r ,  \?as assistant superintendent or assistant manager. The 
hospital filed all answer alleging that  the defendant, Dr .  J. F. Miller, 
had leased tlie hospital arid was operating it on his ow1 account a t  tlie 
time of plaintiff's injury. 

A summary of the evidence is as follows: The plaintiff is the wife of 
F rank  Byrd and had given birth to a child on or abcut 16 January ,  
1929. Plaintiff's physician was Dr .  Bingham, who hat1 no coiinection 
whatever with any of defendants, but mas engaged in the general practice> 
of medicine. Dr .  Bingham had been treating plaintiff dnd advised tlrc~ 
husband of plaintiff that  she was threatened with conv~lsions.  H e  said 
if she did to rush her up  there to the hospital and h a l e  them sweated 
out. Dr.  Miller had never seen my wife up to that  t h e .  Lp to the time 
the child was born Dr .  Miller never was my doctor. Up  to the time she 
was treated in this electric cabinet he never had beell my doctor. . . . 
Dr. Bingham was the man who sent her to the hospital. , . . Dr.  
Bingham was the man who prescribed this sweat cabinet treatment and 
the only doctor I had. H e  was the last one and I followed his advice. 
I never took any advice from Dr .  Miller a t  all about what treatment 
to give my wife. So far  as I know Dr.  Miller had never seen me in my 
life. 

011 32 J a i ~ u a r y ,  the plail~tiff begall having co~ivulsio is and her hus- 
band and certain friends of the family placed the plaintiff in an ambu- 
lance and took her to the hospital in order that she might be treated in 
the "sweat cabinet" owned and operated by the Nillers, and sometimes 
referred to as a baking machine or radiation cabinet. This appliance 
is a metal box about two and a half feet wide and about two feet high. 
The top is  oval shaped. I n  front there is a glass windon so that anyone 
can look in and see the patient. One end has a curtain over it and there 
is a padding upon which the patient lies. The  cabinet was equipped with 
forty electric lights controlled by four switches, there seing about ten 
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lights to each switch. Each bulb carried about forty volts. Tlie head 
of the patient is not within the machine. The  curtain referred to drops 
below the head, leaving that  par t  of tlie body totally outside the iiiaclii~~e. 
The  undisputed eridence from experts and disinterested witnesses tended 
to show that  tlie appliance was kno~r.r-11 as the Burtlick type of inachi~le, 
and that the mechanism was approred arid in general use. Dr.  111111, 
teacher of zoology and physiology a t  Duke University, testified: "I 
h a w  used tlie Burclick cabinet for s e l m  or eight years in my cxpcri- 
mental work. I am familiar ~ v i t h  tlie construction and operation of 
these Burclick cabinets. They are used universally in  hospitals. I think 
nearly eyery hospital of any size has a similar type of cabinet. . . . 
I t  was used during the World War." 

The defendant, Mrs. J .  L. Miller, testified that on 22 January,  1929, 
Dr. Bingham called the hospital and that she answered the telephone; 
that  Dr .  Bingham called for Dr .  Miller, and that  witness informed him 
that  Dr .  Miller was out of town; that  thereupon Dr .  Bingham said:  
"I h a ~ c  a patient that I am seiiding in tha t  I want sneatcd in the 
sweat cabinet immediately, and I will be right along, and you go down 
and get it ready." I n  a few minutes the plaintiff, with her friends, 
arr ired a t  the  hospital arid Mrs. Miller, who was superintendent of 
nurses, receired the plaintiff and proceeded to prepare her for the sweat 
cabinet. A11 her clothing was removed except a light vest, a light 
gown and an abdominal binder. The  plaintiff was then unconscious 
and was having convulsions about every five minutes. 

At  this point there is a divergence in the eridence. Mrs. Miller arid 
her witnesses testify that Dr .  Bingham came before the plaintiff was 
placed in the cabinet. The  husband of plaintiff testified: "I couldn't 
say whether Mrs. Miller had placed my  wife in this smeat cabinet before 
Dr. Bingham came in or not." Subsequently he testified: "I won't be 
positive, but I think I saw my wife in  the smeat cabinet before Dr .  
Bingham got in there." Bnother witness for plaintiff testified: "After 
I got there I would say i t  was a t  least ten minutes, if not longer, until 
Dr.  Bingham showed up." h witness for plaintiff also testified that  she 
was informed that  a hypodermic had been giren to  the plaintiff a few 
minutes after she was placed in the cabinet. The hands and feet of 
plaintiff were tied in order to  eliniinate the possibility of breaking the 
electric lights and inflicting cuts during her struggles when seized with 
convlusions. ' 

Dr. Bingham was not examined as a witness by either party. T h e  
defendants, however, offered the testimony of a neighbor of the plaintiff, 
to wit, Mrs. Davis Bright, who went with her to the hospital. She  
testified that  when the plaintiff was put  in the cabinet that  Dr. Bingham 
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was present and going in and out from the cabinet room, and that he 
directed Mrs. Miller to fix a hypodermic and give i t  to the plaiutiff; 
that Mrs. Miller requested Dr .  Uiiigham to watch the patient while slie 
prepared the hypodermic. After admiriisterii~g the hypodermic Nrs .  
Miller asked Dr .  Biiigham: "How long do you want this patient to stay 
ill here?" and he said:  "How long has she been in?"  She said:  "About 
t h i ~ t y  nliiiutes." He  said: "Let her stay in about ten iiiinutes longer." 
The nurse who assisted in preparing the plaintiff fol the treatnlent, 
testified that  Dr .  Bingham was present a t  the time 'he patient \ \a> 
placed in the cabinet, and that  she kept a cold cloth on Mrs. Uyrd'a 
hcad, and that  Dr .  Bingharn prescribed the hypodernlic ivhich was given 
by Mrs. Miller. Reverend J. S. Lockaby, rector of the Episcopal Church 
in Marion, who was ill tlic hospital, testified that  he ht>ard tlie conver- 
sation between Mrs. Xil ler  nud Dr .  Bingham;  that  he  nerlt dowi~ a ~ i d  
stood ill the door of the cabinet room during the time Mrs. Byrd \ \a> 
there, and that  Dr.  Uingharn was present. 

Tlie defendant offered the testiinoily of several witnesses n-110 had 
been treated frequently in  the machine, and the tre:~tnieiit wns ad- 
ministered to the naked body and no ill effects resulted. The  evidence 
for defclldar~ts tended to show that  Mrs. Byrd was suffering with oedema, 
but tliere was evidence to the contrary. The  defendant also iiitroduced 
rnaiiy experts who testified that  tlie treatment of plaintiff by means of 
dry heat was an improper method of treatment. 

Plailitiff introduced evidence of a physician w110 testified that  if the 
plaintiff had been properly prepared, "corered u i t h  rurkisli towels, 
you couldn't burn her." Witness further testified that lie had never used 
a machine like the one in controversy or had never served in a hospital 
nlicre one was used, arid that  he kuew i~othing about the particular type 
of nppliance. 

111 a few hours after plaintiff was rerno~ed from the sweat cabinet 
it de~eloped that  she had suffered serious and painful t ~ u r r ~ s .  Her  legs 
and body were severely burned, resulting in the sloughing of tissue and 
causing exceedingly s ~ r i o u s  and permanent injuries. 

K O  jutigment was souglit against the hospital and the following issue3 
were submitted to the ju ry :  

1. "Was the injury to plaintiff caused by the negligence of the de- 
fendants, as alleged in tlie complaint !" 

2. "What tianiage, if any, is the plaintiff entitled to recover of the 
dcfwdants 2" 

The jury answered the first issue: to Dr. J. F. Viller, yes." 
Tlie sccontl issur n a s  answered in the sun1 of $29,973. 
From judgnicnt upon the rerdict the Millers appealed. 
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U .  F .  Gi lcs  a w l  A. H a l l  Johmton  for plaintiff'. 
Johnson,  S m a f h e r s  B Rol l ins  and  27. A. I'zzell for defendant .  

URO(,DES, J. What duty does a nurse owe to a patient? 
,It the outset it must be observed that  no judgment was sought against 

the hospital or the physician of plaintiff wlio directed that  she be sent 
to the hospital and given the specific treatment, which is the basis of 
plaintiff's cause of action. 

The great majority of cases discussed in the books involve the liability 
of hospitals for the negligence and inattention of nurses. The  liability 
rests upon the theory that  the nurses in  discharge of their duties are 
agents or servants of the hospital. I n  this case, however, the liability 
is asserted against the nurse personally, and against her husband who 
was tile lessee of the hospital upon the principle of respor~deat superior. 

The  general rule of legal liability imposed upon hospitals, nurses and 
physicians uiidertaking to  treat patients are succinctly expressed by 
, 'tac!j, C'. J. ,  in P a ~ ~ g l e  1 % .  Appalach ian  H a l l ,  190 N. C., 833, 131 S. E., 
43, as f o l l o ~ ~ s :  "Ordinarily, nhen  a hospital, like the present one, 
ui~dertakes to treat a patient, without any special arrangement or agree- 
nlent, its engagement implies three things : (1) that  its pliysicians, 
nurses and attendants possess the requisite degree of learning, skill and 
ability necessary to the  practice of their profession, and which others 
similarly situated ordinarily possess; (2)  that its physicians, nurses arid 
attendants will exercise reasonable and ordinary care and diligence in 
the use of their skill and in the application of their knowledge to the 
patient's case; and (3)  that its physicians, nurses and attendants will 
exert their best judgment in the treatment and care of the case." See, 
also, J o h n s o n  v. C i t y  H o s p i f a l ,  196 N .  C., 610, 146 S. E., 573; B o u d i t c h  
2'. F T P T Z C ~  Broad  Hosp i ta l ,  201 X. C., 168; S c h l o e n d o r f  21. S o c i e f y  of 

I- .  IiTospifal, 21 S .  W.  (2d) ,  125; SOTZCOO~ H o s p ' t a l  v. B ~ o z c n ,  122 
Southern, 411, 22 A. L. R., 341; 39 A. L. R., 1431. These cases and 
others of like tenor support and fortify the measure of liability ex- 
pressed in the Pangle  case, supra.  

The great weight of authority, homerer, establishes the principle 
that nurses, i n  the discharge of their duties, must obey and diligently 
execute the orders of the physician or surgeon in  charge of the patient, 
unless, of course, such order was so obviously negligent as to lead any 
reasonable person to anticipate that  substantial in jury  would result to 
the patient from the  execution of such order or  performance of ~ u c h  
direction. Certainly, if a physician or surgeon should order a nurse to 
stick fire to a patient, no nurse would be protected from liability for 
damages for undertaking to carry out the orders of the physician. The 
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1;tw contemplates that  the physician is solely responsible for tlie diag- 
i~osis  and treatliient of his patient. Su r ses  are  not supposed to be ex- 
perts ill tlie technique of diagiiosis or the mechanics of treatment. 

The  evidence in this case discloses without contradiction the following 
vital and pertinent facts : 

( a )  That  Dr .  Bingham was the physician of plaintiff, who directed 
that the philitiff be placed in the custody of d e f e ~ d a n t ~ j  or taken to the 
hospital. 

( b )  That  lie examined the plaintiff and diagnosed h t r  disease. 
( c )  That  he specifically prescribed the immediate treatnient in the 

s w a t  cabiuet owned and operated by the Millers. 
( ( 1 )  That  he was present a t  the time the treatment was administered. 

While there i s  a conflict in the evidence as to whether he  was present 
\vlieii the plaintiff was prepared for the cabinet or w h m  the treatment 
v a s  actually commenced, there can be no controversy that  he  was pres- 
ent within tell or fifteen minutes from the time she w i s  placed in the 
sweating machine. 

(e)  That  the physician, within a few niinutes from tlie time the 
plaiiitiff was placed in the cabinet, was thoroughly advised as to how 
she was prepared for the treatment and the general meth1,ds and progress 
thereof. Indeed, it appeared, without contradiction, t h i t  he prescribed 
a hypodermic during the course of the treatment. 

( f )  That  the physician, being present a t  the time, directed the nurse 
specifically to keep the plaintiff in the cabinet for a .period of thirty 
minutes. 

(g) That  the appliance was approved and in general use, and there 
is no evidence of any defect in the instrumentality or of excessive heat. 

( h )  There is no evidence whatever that  the defendant, Mrs. Miller, 
was incompetent or that she did not possess that  degre? of skill which 
the law requires, or that, in operating the machine, she failed to exercise 
the degree of care which the law deems essential. 

From the foregoing facts it must be manifest to any impartial mind 
that the serious arid distressing injuries of the plaintiif resulted from 
one or all of the following factors: ( a )  her body was improperly wrap- 
ped before being exposed to the heat;  ( b )  that  she was suffering from 
some disease rendering her unusually sensitive to heat application; (c)  
that she was retained in the cabinet for too great a period of time. 

I f  the in jury  resulted from a peculiar condition of plaintiff's body, 
producing unusual or abnormal susceptibility to heat, ihen this was a 
matter of diagnosis and lay exclusively within the duty of the physician, 
~uiless, of course, as hereinbefore indicated, the type of disease was so 
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pronouriced and so well kriown as to lead the nurse in the exercise of 
ordinary care to anticipate injury. However, upon that  aspect, there 
is no evidence. 

I f  the in jury  resulted from subjecting the patient to the heat of the 
cabinet for an  excessive period of time, then the evidence disclosed that 
such period of time was actually prescribed by the physician nho  was 
present during the treatment. 

The  only aspect, therefore, upon ~vhich  the liability of the nurse or 
of her husband, upon the principle of respondeat superior, can be based, 
is that the patlerit was improperly wrapped or covered before the treat- 
ment was administered. Obviously, if a patient is  carried to a hospital 
by the order of a physician and the nurse undertakes to administer a 
treatrrierit ~ i i t h o u t  i l i s t ruc t io~~ from the physician, or when the physiciail 
mas not present, she will be held liable in damages for any failure to 
exercise ordinary care, and con~equently, would administer such treat- 
limit a t  her peril. But, upon the other hand, if the physician is present 
arid undertakes to give directions, or, for that matter, stands by, appro\-  
lilg the treatment adniiuistered by the nurse, uriless the treatmerit is 
obviously negligent or dangerous, as hereinbefore referred to, then 111 

such erent the nurse car1 then assume that  the treatment is proper under 
the circumstances, and such treatnlent, when the physician is present, 
becomes the treatment of the physician arid not that  of the nurse. 

Upon the uhole evidence the court is  of the opinion that, even if it  
be conceded that  the body of plaintiff was not properly prepared for 
tlie treatnmit  uhen her physician stood by without protest or direction, 
and being fully cognizant of the condition of her body and of all the 
facts and circumstances surrou~lding the treatment, the preparation of 
the body x a s  a part  of the treatment prescribed by the physician. More- 
over, there is an abulidarice of evidence, and none to the contrary, that 
the heat was usually applied to a nude body, resulting in  no harmful 
consequences. So that, there was nothing to indicate to the nurse that  
the preparation of the body of plaintiff with the acquiescence and im- 
plied approval of the pliysician was obviously dangerous or likely to  
produce harm. 

Of course, if Mrs. JJiller was liable in damages, her husbaiid would 
also be liable because he operated the hospital and employed his wife 
as ~u~er in t e r idcn t  of nurses. I-Iei~ce if Mrs. Xil ler  is not liable in dam- 
ages, no recovery could he sustained against her liusba~id. 

The  court, in reaching a conclusion, has given full consideration to 
thc application of tlie principle of res ipsa loquilur.  ,111 tlic facts caus- 
ing the injury are known and testified to  by various witnesses at the 



344 IS THE SUPREME COURT. [a03 

t r ia l .  H e n c e  t h e  doctrine is not applicable f o r  the  reasom pointed out  
ill S p r u l q s  L'. Doll, 1 9 7  S. C., 340, 14s S. 11.) 251. 

T h e  2ourt coilclutles up011 all  the eritlencc and  up011 the  propcr  nppli- 
cation of t l ~ e  per t inent  rules of liability, t h a t  t h e  motion f o r  iioilsuit, 
duly niatle, sliould have been granted.  

Reversed. 

H. (;. IYALKER, I D A  A. PHLSIJPS, LOUIE TY. GRASDT, AXKIE W. BOCH- 
AlhS ASD HEK HUSBASD, It. J. BOCHAIAS, r. IY. '1'. P H E L P S  ASD 
V I I I G I S I A - C A R O L  J O I S T  STOCK 1,ASD B A S K .  

(Filed 2 Jlarcli, 1032.) 

1. Actions B e-Action in this case held to come within provisions of 
"Jkclarntory Judgment Art." 

"Tlic Uuiform Ikclnratorg Judgment Act," ell. 102, Public Laws of 1031, 
is a reiiieclinl statute ailtl its pro~.isions are  to be liber:~llg construed to 
clbtu.tu;\te its lnwpoee of settling rights, status, ant1 otlier lrgal rcl;~tions, 
ant1 an  actioii iiistitute(1 tl~ereunder in a(:cordi~iice wit11 its 1)rovisions 
to detc\rmine the niutual rights ant1 liabilities of the pnrties in rcq~cc t  
to  coren:lnts ant1 restrictions in n deed relating to a clrainnge ditch or 
c:lnal npo11 lands, nl1o11 facts admitted in the l)leadin::s, is authorized 
by tlie act. 

2. I)twis and Conrejn~lcc-s C f-Deed in this case held to csrente covenants 
running \\it11 land enforceable against grantor or his grantee. 

W11ere the owner of a tract of land 1yi11g up011 both sic.cs of a clrain:lge 
can:11 sc,lls the 1:lnd lying 1111011 one side of the calla1 by clcvd cont:~ininx 
s t i l ~ u l i ~ t i ~ ~ i ~ s  r v l : ~ t i ~ ~ g  to the, g r ; ~ i ~ t t ~ ' s  rigllt to use :111tl rnai~~t:lill tht. c.i111:11, 

:111(1 r~(luiriiig the owlicr of the otlier lantl not con~egctl 11y tlw grantor to 
coiltribute to the eslrttnse of maintainiiig the canal in nccordai1c.e with 
l)rorisions tlicrefor in tlie deed: I Ic ld .  the stil~ulations are  coven:Iiits 
ruiiiiing with the land and create a riglit in the nature of ail enscinent 
wit11 reslwct to the 1:1nd not conreyed by the grantor in tlie deed. wliicli 
a1.o bil~ding upon t11~  grantor and all persous claiming ~ n d r r  hi111 subxr- 
qucnt to its registr;ltion, m ~ t l  \ ~ l ~ c r e  the grantor prior to the execution of 
the deed has execute11 n contract to sell the land not mlreyed by the 
tleecl to another, \rliich contract also contailis stipulations relating to tlie 
tlrainngc c:rnal, but the contract to convey is registered subsequent to the 
registration of the deed, tlie grantee in the deed is not affected by the 
contract, C. P., 3300, and the person claiming title undt.r the unregistered 
coi1tr:lc.t liolds such title subject to the easements created in tlie deed. 

AITEAI, by t l e f e ~ i d a ~ l t s  f r o m  Gratly,  J., at  Cliall~bcrs.  ill S a s l i ~ i l l c ,  
S. C., 011 1-1 October, 1031. ,lffirined. 

T h i s  action n-as bcgun~ on 24 -lugust,  1031, by n petit  oil f i l d  by the 
plair~t i f fs  in tlic Supcr io r  Cour t  of W n s h i n g t o ~ i  County.  in  nccordn~~cc '  
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n i t h  t h e  provisions of chapter  102, Pul)lic Laws of N o r t h  Carol ina,  
Session 1931, k n o x n  as "The Criiforrrl Declaratory tJudgnient Act." Tlie 
relief prayed f o r  by tlie plaintiffs is a declaratory judgment determining 
their  r igh ts  011 t h e  facts  alleged i n  their  p e t i t i o ~  

I n  ~ e s p o n r e  to  citations du ly  served on them, the defendants filed 
ztnswers to t h e  petition. N o  issue of fact  n a s  raised by said a n s n e r s ;  
only issues of law were raised by  the  pleadings. 

I t  appeared f r o m  the pleadings tha t  there was a controversy between 
tlic par t ies  to the action wit11 respect to the r ights  of t h e  plaintiffs 
uuder a dcwl executed by tht. tlefendarit, Yirgiliia-Carolilia Jolrit  Stock 
L a ~ l t l  Dank, by  which the  said haiik con~eye t l  the land described tllcrein 
to  t h e  plaintiffs. T h i s  deed is tlatctl I , lpr i l ,  1030. I t  n a s  duly recorclcd 
i n  t h c  office of the register of tlcecls of Wasliiligton County 011 2-1 Ju ly ,  
1930. T h e  t ract  of land corir eyed by th i s  deed conta i r~s  600 acres, more 
or Ips., ant1 is  a par t  of tlie TIT. T .  Allcx:nldcr Farrii, wll ic~l~ wab owllet1 
by the defendant, Virgi1ii:i-C'arol~lia J o i n t  Stock Lalid Bank.  T h i s  far111 
colrtaillctl 1.200 acrc2q, more or  lcss. 

011 27 J a n u a r y ,  1930, the  d c f e ~ i d a l ~ t ,  ITirgiliia-C'arolirlaroli Jo in t  Stock 
1,:111(1 na l lk ,  ~ l l t ~ r ~ ( 1  illto n cotitmet i n  nr i t i l lg  lritll i ts  c~adefelldant. 
TI7. T .  Plielps, I)!. \iliich it a p e d  to wll atid coilrey a par t  of \aid 
AUe\auder F a r m ,  co i~ ta i l l i~ lg  600 acres, more or Icis, to  t h e  said defctld- 
an t ,  11po11 the  ternis ant1 condit ioi~s sct out i n  said contract.  T h i s  COU- 
tract  n a s  ~ i o t  rc>cor~l(cl a t  the, datc~ of the  deed f r o m  the  faid h11k  
(Y)IIT c J j  ilig to th  l)lai~ltifTb tlie riwiailii~lg par t  of saitl Alex l l~ t lc r  F a r m .  

Tlic TV. T .  _ l l e ~ s a ~ i ( l ~ r  F a r ~ i ~  lies l x ~ n - ( ~ e n  l l i ~ k e  I'11cll)s alltl the Scup- 
l)(wiong R i ~ e r ,  in  TVnqlii~igtoli ('oulity. I t  is  t l r a i ~ i e ~ l  f rom the lake t o  
the l i ~ e r  by the  ,\lou~it:lin ('alial. Tliis t.;111:i1 traverses ,aid fa rm,  prnc- 
t i c a l l  t l i ~ i t l i u g  it  illto t n o  parts .  Latcral  ~l i tc l ic-  : 1 ~ 1  d 1 . ~ i l l ~ \ f l y ~  11:ire 
bccw rol~strnctct l  hy n 11ic.11 n atcr  is carr ied froni the  f : ~ r m  illto thc canal,  
:rlltl tlic11c.c illto Scu l , l )e r~ io l~g  IZixcr. T h e  canal  autl t l i c v  tlitclit's a11t1 
drai1ln;lys c o n b t i t u t ~  a coninlot~ drainage systc~rl fo r  tllc A l l t ~ x a ~ i d t r  F:tnn. 

Tlicl contr:rc2t b c ~ u c ~ ~ i  tlie dc~fend:ilit, Virgi11i:r-('aroliii>~ Jo in t  Stock 
Lalitl Bal!k, ant1 it5 cotlefentlaut, TT. T. 1'11(>1p., cl:~tril 27 J a ~ i u a r j ,  1030, 
ant1 liot recortlctl a t  thc, date  of t h e  dcwl f rom tllc~ clcfcndant bank t o  the  
l)lai~ltiffq, rolltailis tllr fo l lo~ \  illg stipulations, TI it11 rt qpcct to the ~ I o u n l -  
t a in  C 'nxd  : 

( ' ( a )  Tlint the  111airi road along t h e  ;\foutitai~i c'alial is to be :it all  
tirnc. k r p t  open for  the bencfit of t h e  aforesaid t ract  of lnntl, mid the  
r e n ~ n i n d c r  of saitl Alexander F a r m  on lletl by said bank, bur gates m a y  
be placed acr0.s t h e  ,ianie. 

( b )  T h a t  said X o u n t a i n  C'anal is to a t  all  t imes remain open, the  
r s p e ~ l s e  of keeping tlie same i n  condition to  be borne by the o n n e r  o r  
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owners of the aforesaid tract of land, and the owner or owners of the 
remainder of said Alexander Farm,  said expense to he in proportion 
to the number of acres of the aforesaid tract and of the remainder of 
said tract draining into said canal, but the above desci-ibed tract to be 
conveyed to the said Phelps is only to be charged with the proportionate 
part  of the upkeep of said canal from the first cross-ditch north of the 
south line of said tract to Scuppernorig River, and tlie said bank, or any 
owner or owners of the said Alexander l a ids  shall h a w  the right to go 
through the lands herein contracted to be sold for the purpose of keeping 
in repair the said Mountain Caiial u p  to the point to wliich said Phelps 
lands are to participate i11 the upkeep. Tho repairs and upkeep of said 
Nountain Canal shall be made by tlie owner or o~vners of the aforesaid 
600-acre tract, and the owner or owners of the remainder of said Ales- 
antler Farm,  and if either should decline to pay his part of said repairs, 
then either party may make said repairs upon giving sixty days writtell 
notice to the other party and such portions of such e s ~ ~ e n s e  as niay be 
chargeable to the party refusing, shall, upon reduction to judgment, 
constitute a lie11 upon the lands of the refusing party, which lien shall 
be superior to all others. 

(c)  No lands other than the abore tract of 600 acres, and the re- 
inaiiider of the said ,\lexander F a r m  now on lied by sa d bank shall be 
allo~ved to drain in the said Mouutain Caiial ant1 at no time shall saitl 
cvailal be flooded by water from Lake Plielps. llor ~ l i a l l  tl e waters of saitl 
lake be turned through said canal." 

The deed froni the defendant, Virginia-Carolina Joint  Stock Land 
Ba~ ik ,  to the plaintiffs, dated 1 -1ptri1, 1030, and duly recorded 011 24 
July,  1030, contains the following covenaiits and stipulations: 

( a )  That  tlie grantees shall have tlie riglit of iilgress and egress over 
:nid along the main road which parallels the Mountain Canal liortli of 
the lands above described, which riglit ant1 privilege shzll extend to the 
said grantces alid their successors in title, subject, howe.;er, to the right 
of the o ~ v n ~ r ,  or o~vners, of that  portion of tlie -\lcsander F a r m  lyiirg 
iiorth of the lands abore described, to niaintain gates across said road. 

( b )  The  lancls herein conveyed shall harc  the right to drain through 
said 3Iountain Canal, which said canal is at all times o remain open, 
the espense of keeping the same in  condition to be borne by the on-ner, 
or owners of the lands herein conveyed, and the owner, or owners of the 
remainder of said Alexander Farm,  said espelise to be ill proportion to 
tlie number of acres herein conreyed drainiiig into s a i l  canal, and of 
the rcniai~icler of said Alexander F a r m  draining in said canal;  and the 
said grantees and their successors in title, shall hare  the right to go 
through that portion of the Alexander F a r m  situated north of the lands 
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l~crci i i  conveyed, f o r  tllr  purpose of keep i~ ip  ill repair  the wit1 31oulita111 
( 'u~ ia l .  T h e  repairb a i d  upkeep of .aid Nouiltairi C ' a d  sliall be rnadt. 
hy t h e  graiitec3s :trid their  succ2eisors i n  titlt. arid by tlic o w l e r ,  or owners 
of tlic rcmaii~t lc~r  of said Allesantler F a r n ~ ,  aiitl if either should decline to  
pay  his  or their  par t  of snit1 repairs.  tlicii either p a r t y  niay make suit1 
repairs upon  giving sixty d a j ?  n r i t t e i i  ~iot ice to the  otlier p r t y ,  ant1 
surli poi.tiori of such clxpensc as  m a y  bc. chargc>ahle to  the 11arty refusiiig 
sllall, upon retluc'tio~i to ju( lgmci~t ,  constitute a lien upo11 the lnntls of 
the  r e f u h g  party,  n l i i rh  l i r ~ i  shall he superior to  al l  others. 

( c )  S o  lands otlier t l ~ s n  those herein c o n ~ e y e t l  ant1 thc. remainder 
of halt1 .llcxantler F a r m ,  sliall be :~llowccl to  tlraiil illto said Moulltain 
(':rnal, ant1 a t  iio time shall said c a l ~ a l  1)c floochl by v a t e r  f rom Lake 
I'lrelps ]lor stlull the nater .  of said lake be tu r l~e t l  through said c ~ i i a l .  

(ti)  I t  is  inteiidctl b this  co1iveyanc.e to g i ~  e and coil\ cy to  tlie 
granters  and tlirtir s u c c ~ ~ r i  ill title, tlir same use and p r i ~  llegc w t l i  
r e i l ~ w t  to  said M o u n t i i i ~ ~  Calla1 :I, formerly owned arid enjoyed by  tlic 
said TIT. 1'. Alcxantlt~r, exprt ssly rr.serving, honevcr, t h e  inme use and 
prir i lepc for  the hcucfit of the reinaiiider of said Ll lesandcr  F a r m .  all  
.ul)ject to tho coiitlitloiia heretofore specified." 

The, l)laintiffs ( ~ ~ l t e i i t k d  tha t  the  ~ t i p u l a t i o ~ l s  contained in their deed 
n i t h  respect t o  t h e  N o u ~ ~ t a i n  C'anal a r e  c o ~ r n a n t s  nl i ich r u n  n i t h  the  
land en111 eyctl to them 1,- said dccd, aucl that  w i d  corr~ilmits a r e  b i ~ ~ d i ~ ~ g  
upon their grantor ,  Virginia-C'arolina J o i n t  Stock Lalid 13ank, aiid 
up011 all personr clairning title under  w i d  hank t o  ally par t  of tlic Ales-  
m t l e r  Far in ,  suhscquci~t to the registration of thcir  deed. T h e  deferidant. 
TIT. T. Pliclps, co~ltcwtlcd that  raid itipulatioris a re  not rover~ants  r u ~ i i ~ i i i g  
v i t h  tlici lantl lion onilctl l y  the  plaintiffs, and that  w i d  s t ipulat iol~s and 
c20rcnallts arc1 not I ) i l~ ( l i~ lg  upoil liiiil by vir tue of the contract eiltercd 
into 011 27 J a n u a r y ,  1030, by and  h c t w e ~ n  h im and his cotlefentla~it with 
respect to t h e  land dew- ihed  i n  said contract.  

T h c  court n a i  of opinion that  tlie stipulations contaillrd i n  the deed 
f r o m  the tlefnitlniit. T7irgiliia-('aroliila J o i n t  Stock L a ~ i d  B a i ~ k ,  to tlic 
plaintiffs arca cox (wants  r u n n i ~ i g  n itli tlie land con\ eyed I q  said deed, 
and tha t  said corcnnnts aiid s t ipulat io~rs  a re  bi~idi i ig  up011 t l i ~  tlefeiidant, 
TTirgiilia-C'arolina Jo in t  Stock Laritl Balik and  u p 1 1  tlie dcfenda~rt .  
V. T. Plielps, nl io  claims ail iuterest i n  a portion of tlie Alexander F a r m  
uiider t h e  co i~ t rac t  dated 27 J a n u a r y ,  1930, which n a s  not recorded a t  
the  date  of the  dced f rom said bank to the  plaintiffs. 

I n  accordance n i t l i  this  opinion, it  was ordered, considercd a i d  ad- 
judged by  the  court : 

(a )  T h a t  tlle plaintiffs shall.  a t  a l l  times, have  the  r ight  of ingress 
and egress over and along tlle m a i n  road which parallels said X o u n t a i n  
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Canal north of the lands described in their deed, which right a i d  priv- 
ilege shall extend to the plaintiffs and their successors in title, subject, 
howerer, to the right of the owner, or owners, of that portion of the 
Alexander F a r m  lyiug north of the lalids described ill said derd, to 
niaintain gates across said road. 

(b)  The  plaintiffs shall, at all times, have tlie right to drain through 
said Mountain Canal, which canal is at all times to remain opeii, the 
expense of keeping the same in co~idition to be borne bCy the plaiutiffs, 
or tlieir successors iu title, and the owiier, or owiers, of tlie rernailider 
of said Alexander Farm,  said expenses to be in proportion to the number 
of acres conreyed to the plaintiffs, which drain into said canal, n i ~ d  of 
the remaiiider of saitl AUexandcr F a r m  draiiiiiig in said canal, and the 
plaintiffs and their successors ill title shall have the right to go through 
that portioli of tlie ,\lcxander F a r m  situated 110rth of tlie lau& pur- 
chased by them, for the purpose of keeping ill rcpnir thc said 3loulitaiil 
Canal. The repairs and upkeep of said Alountail~ Calla1 shall be niadc 
by the plaintiffs and tlieir successors in title, and by the on-lier, or 
owlers, of tlie rcni:~indrr of said Allcxaiider Farm,  ant1 i f  eit1ic.r shall 
decline to pay his or tlieir part of said repairs, the11 e i t l i ~ r  pal-ty may 
make said repairs up011 giving sixty days \\rittcli notice to tlie o t l i t ~  
party, and such portion of such expeilse as may be chargeable to thr  
party refusi l~g shall, upon reduction to juclg~ntwt, caol~stilute a lien upoil 
the l a i~ds  of tlie rrfusiilg party, whicli shall bc superior to all otlicr.. 

(c)  I t  is further adjudged that 110 othrr lai~tls thail those described in 
the plaintiffs' deed, and tlie remainder of said a\lesander Fa rm,  shall 
be allonrd to tlrain into said 3lountaiii Calial, a11d a t  nc time slinll saitl 
calla1 be flooded by water from Lake Phelps nor shall tli. waters of said 
lakr be turned through saitl canal. 

((1) The plaintiff and their successors in title shall ha re  the salile use 
and privilege at all times with respect to said mount ail^ Canal a s  were 
formerly exercised and elljoyed by TV. T.  A\lexantlcr, the owncr of tlic 
entire Alcsantlcr tract, expressly reserving, l i o ~ v e ~ . e ~ ,  tlie same use a ~ ~ d  
privilege for the benefit of those who own the rcmaint11.r of said -1les- 
ander Fa rm,  subject to the eoriditioils hereiubefore specified. 

"It appearing to tlie court that  the numbcr of acres, owmd by the 
plaintiffs, and claimed by the defendant, Phelps, which draiii into saitl 
Mountain Calial, ha re  never been ascertained or agreed upon, ant1 that  
it is necessary for that  fact to be established, it is further ordered that  n 
survey of said lands be made by some competent civil engineer, to be 
appointed by tlie court, and that lie file with the court a map, showing 
the numbcr of acres embraced within the plaintiffs' derd, which natur-  
ally or artificially drain, and hare  heretofore drained, nto said Moun- 
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t a i n  Canal ,  and  also the  nuinher of acres corered by  the defendants' 
contract,  uhicl i  drain,  or h a l e  heretofore t l ra i~ied,  into said caiial, and  
t l~ercupon  judgment shall he entered fixing t h e  rights of tlie parties, and  
thc, proportion to he paid. by each t o n a r d s  t h e  upkeep of said canal.  I t  
is f u r t h e r  ordered t h a t  t h e  costs of tliis action he taxed against the 
defendants. 

"It is agrcrd tha t  tliis j u d g n ~ c ~ ~ t  might  be signed out of t e n u  t ime arid 
out of the  cou~i ty ,  to h a w  the  sanir effect as  if signed a t  term t ime and 
in tlie couuty ;  a ~ l t l  the samc is s ig~ied  a t  S a s h 1  i l k ,  S. C., i n  the Second 
Jud ic ia l  District,  this  14 October, 1031. 

IIESRY A. GRADT, Judge Presiding." 

F r o m  said judgniraiit, the tlcfe~iclairts appealed to the  Supreme Court .  

cox so^, J .  T h e r e  nns no c r ror  i n  t h e  judgment i11 tliis action. It 
( le te r~ i i i i~c~i  the I I I U ~ U R I  r ights  and  liabilities of the  part ics  to the action 
on the. facts  atlinitted i n  t h e  pleadings, and  is authorized by t h e  pro- 
~ i s i o l ~ s  of r h a p t r ~ r  102, l 'ublic L i ~ n s  of S o r t l i  C'arolit~a, Scs io i l  I f f 3 1 ,  
kilonil a s  "The L-l~iforni Dcclarutor- Judpmeli t  Act." 'I'liis act is rcrric- 
d ia l ;  its p u r p o v  is to srttlc n ~ i d  afford relief f rom u n c e r t a i ~ ~ t y  a ~ l t l  in- 
security, \\ it11 rc,ipcct to r ight \ ,  statu., a i ~ d  otlicr lcgal relatiolii all(] is  
to be Itherally construed and atlmiiiiqtc~rtd. It iz so declared ill section 
1 2  of tlir act. 

Tlie s t i p u l a t i o ~ ~ s  contai~ied i n  tllc tiectl f r o m  the Virgiliia-('aroliiia 
Joiilt  Stock Lalid B a n k  to thc  plaintiffs, with reipcct to the  3Iountain 
C a m l ,  a r c  c m e n a ~ l t s  nhicl i  rull wit11 t h e  laild c o ~ i v e y d  hy salt1 dcetl. 
S o ~ f l ~ ~ f  1 % .  C ' r o i ~ ~ ~ e l l ,  6-1 S. Ci., 1. T h e  plaintiffs, a s  grantccs i n  said 
deed, I i a ~  e tlie r ight  to u w  t h e  Mounta in  ( 'anal  fo r  t h e  purposc of d ra in-  
ing tlicir l a i d ,  a ~ i d  fur ther  haye  tlic riglit to require  their  g ran tor  mcl 
all persons c l a i n ~ i u g  title to  the r c m a i ~ i d e r  of t h e  -1lexander F a r m ,  subse- 
q ~ l e n t  to tlie rep~,itratioli  of their  ( l e d ,  to contribute to t h e  expelise of 
~ ~ l a i l i t a i n i ~ ~ g  said canal,  as pro7 idetl i n  said deed. T h i s  r ight  is ill the  
nature of all cascr~icnt with respwt  to  t h a t  par t  of the Alexander Far rn  
nhic.11 was iiot tour-ejed to ljlaiiltiffs. I t  is enforceable as  prorided i n  the  
deed agaiiist t h e  gr:riitor therein, and  against a l l  persons c l a i m i ~ l p  t i t le  
thereto uiiiler said g ran tor  subsequent to the  registration of the deed to 
the plaintiffs. 

111c contract entcred into hy and  bctneen tlie defenda~i t ,  W. T. Plielps 
ant1 hir  codefendant, Virginia-Carolina J o i n t  Stock L a i d  13arlli. tlatetl 
27 J n ~ i u a r y ,  1030, n a s  not wgistcretl a t  t h e  date  of t h e  registration of 
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the deed uiider wliich plaintiffs claim title to the land ccnveyed to t11e111. 
Plaintiffs a rc  purchasers for value from the Virginia-Carolina Jo in t  
Stock Land Bank, not only of the land described in thew deed, but also 
of the easements granted them with respect to the maintenance of the 
Mountain Canal. Plaiiitiffs are tlierefore not affected t ~ y  said contract. 
C.  S., 3309. Tlic defendaiit, W. T. Phelps, claiming litle to the land 
subject to p la i~~t i f f ' s  easement, under ail unregistered contract, holds such 
titlc subject to such casements. 

L\ffirmed. 

MRS. TC'. T. HECKSTAI.IA r. CITIZESS B A S K  O F  WINDSOR, GURNEY 
P. HOOD, C O ~ ~ M I S ~ I O X E R  O F  BANKS, A N D  HENRY SPRUIIAL, I d ~ ~ ~ l ~ ~ ~ l ~ ~  
AGENT. 

(Filed 2 March, 1932.) 

Ranks and Banking H d-In this case held: depositor was entitled to 
preferred claim against receiver of bank. 

Where it is established by the jury that a bank, without the knowledge 
or consent of its depositor, took his bonds and sold them and credited 
the depositor with the amount in its savings department: Held, upon the 
bank's becoming insolvent the depositor is entitled to a preferred claim 
against the receiver to the extent of the value of the I~onds as a special 
tleposit, it appearing that the depositor had never ratified the act of the 
bank by drawing on the fund or otherwise. 

,\PPEAI, by dcfeildai~ts from Harris ,  J . ,  at Norember Term, 1931, of 
I~ERTIE. NO error. 

The plaintiff brought suit to recover the value of certain Liberty 
Bonds deposited by her in the Citizens Bank of Windsor a i d  alleged 
to have been converted by the bank. Upon the pleadings and evidence 
issues were submitted to the jury, who found for their verdict that the 
bank sold the plaintiff's bonds arid deposited the proceeds in the savings 
department without her authority, and that the depos t was carried in 
its entirety without the plaintiff's drawing oil it or otllerwise ratifying 
such sale. I t  is admitted that the amount was $400. 

I t  was adjudged on the rerdiet that  the plaintiff is entitled to recover 
the sum of $400, with interest at 435 per cent and that she be declared 
a preferred clai inai~t  against the  assets of the bank in the hands of the 
receiver to the amount of her recovery. The defeiidalits excepted an(l 
appealed. 

J .  A. P r i t c h e f t  for appellants.  
1T7ard & Grimes  for appellee. 



N. C.] SPRING TERM, 1932. 

PER Cr~raaz.  T h e  principal  questions i n  controversy were whether 
the  deposit was general  o r  special a n d  whether  the plaintiff was entitled 
t o  a preference i n  the administrat ion of the bank's assets. I n  effect the 
j u r y  found tha t  the  deposit was special and t h a t  t h e  plaintiff is  entitled 
to  recover t h e  value of t h e  bonds. W e  have considered all  the assign- 
ments of e r ror  and  find no error .  Corpora f ion  Lio7n?nission v. T r u r f  Co., 
193  R. C., 696;  Parker v. Central B a n k  and Trzisf C o m p a n y ,  anfe, 230. 

N o  error .  

STATE v. JOHN ROBERT JITERS. 

(Filed 9 March, 1932.) 

1. ('rinlinal Lam G 1-Confession in this case held properly admitted in 
evidence. 

The prisoner, held for murder, a t  first denied guilt and stated that a t  
the time the crime was committed he \\.as riding in an automobile with 
two other men. Cpon a search of his home by all officer certain articles 
connected with the crime were dismvered, whereupon the grisoner told 
the officers ~vliere the pistol with which the crime had been comnlitted 
could be found and confessed to the murder of the decei~sed. The officer 
to ~ h o m  the prisoner confessed testified that  he neithcr threatcnecl the 
yrieoncr nor oft'ered him  an^ hope of rem-ard but that lie told the ~ ~ r i s o n e r  
he had better tell the names of the two men with whom he suid he was 
riding a t  the time of the crime so that they might be apl)reliended, and 
the prisoner's brother suggested that "he had better go on and tell the 
truth" : Hcld ,  the statements, undrr the circumstances, were not an in- 
ducement for the prisoner to confess, and the admission of the confession 
in evidence was not error. 

2. Criminal Law I 1-Where all evidence shows that crime was first- 
degree murder failure to instruct as  to less degrces is not error. 

Where upon a trial for murder all the evidence and inferences there- 
from unquestionably tend to shov that the deceased n a s  killed by one 
lying in wait and for the purpose of robbery, n i th  eridence tending to 
establish that the defendant had perpetrated the crime, and there is no 
evidence in mitigation of the offense, the evidence establishes the crime 
of murder in the first degree, C. S., 4200, and an instruction to the jury 
either to c o n ~ i c t  the defendant of murder in the first degree, if the 
evidence so satisfied them beyond a reasonable doubt, or to acquit the 
defendant is not error. 

APPEAL by  prisoner f r o m  Cranmer ,  J., a t  J a n u a r y  Term,  1932, of 
PITT. X o  error .  

T h e  prisoner was indicted for  the  murder  of R. H. Hodges and was  
conricted of murder  i n  the first degree. F r o m  n jutlgmrnt of death by 
electrocution he appealed, assigning error. 
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The deceased was mortally wounded a t  night while on his way home 
from his store and died a few days afterwards. 

Attorney-General I l r u m m i t f  and Assistant Attorney-General S~azce l l  
for the S t a f e .  
d. C.  Lanier for prisoner. 

~ A A I S ,  J. The prisoner ileither testified nor offered 11 itilesses in his 
behalf. H i s  right to r e n ~ a i n  silent and to rely on n h a t  lie deeriicd tlie 
i~~sufficiency of the el itlence against him was explained and safeguarded 
hy the court's instruction to the jury. 

The State's evidence r e ~ e a l s  a confession made by the prisoner under 
the follo~ving circumstances: H e  was a t  the police station under arrcst. 
H e  was told by the sheriff that  he did not hare  to ans~vci any questions. 
to do anything or to tell anything, and that n h a t  he said nould be used 
against him. The  witness testified that  he niade no thleat, offered 110 

reward, held out no hope of reward, and that  the prisonrr's statement 
was voluntary. -It first the prisoner tlenietl any conncction with the 
homicide and said that  when it occurred lie and t ~ r o  o t h ~ r  Segroes had 
gone in a Ford ear across the river and down the creek. A few minutes 
afterwards the sheriff and tlie prisoner's brother welit to the prisoner's 
house, searched it,  and found a coat and a toboggan. Upon their return 
to the police station the prisoner told them "where to find thf gull." 
I n  the second search they found two pistols and a bunch of keys. 
Another search discorered a flashlight. Meantime the prisoner had made 
a confession to the chief of police. This officw testified that  lie neither 
threatened the accused nor offered him any hope, nor suggested that it 
~vould be better for him to make a statement. Returning to the station, 
the sheriff asked tlie prisoner to repeat his statement. Admitting that  
he  had stolen the pistols he pointed out the one with ~ r h i c h  the deceased 
had been killed. When the pistols ne re  shown him and tlie keys, vhicli 
belonged to the deceased, he said, "I did it," and relatcd what he had 
done. 011 the night of the homicide he stole an Esses 17ar, tlrore it to 
Pactolus, a i d  parked it near his victim's place of bus ness. H e   rent 
into the store and said something about a pair of shoes, but made no 
purchase. H e  left the store, w i l t  to a lanr near the honle of the de- 
ceased, and there lay in wait. When the deceased came along the 
prisoner stopped him and demanded his moiley. H e  "errptied his pistol 
at Hodges," caught him, and took his money, his keys, a flashlight, and 
some papers. H e  returned to the car and took the shells from the pistol. 
Unable to start the car, he left it  and walked back t o w ~ r d s  Grecnville. 

When, in his previous statement, he claimed that two other nien were 
with him the chief of police remarked "You had better tell who it was 
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so n e  can get the  other nien"; ailtl tlie prisoner's hrother suggested that  
"he had better go on and tell the truth." 

The  exc.eptio11 to the irdnii~sion of t h i ~  eritleiicc must be overruletl. 
The c o i ~ l i t i o ~ ~ s  under nhich a confessioil sl~ould be adniittcd or p s c l ~ l d ~ d  
a re  pointed out in a nuniher of our decisious. I t  ihonld be excluded if it 
was "wrung from the mind by t l i ~  flattery of hope or by the torture 
of fcar"; by "some adrantageous offer or by tlirrats or actual force": 
by the fear of punishmrmt or the hope of escape. S. P .  I'ati-itX, 48 S. C.. 
443; S. P. Graham, 74 PIT. C., 646; 8. c. b'andcr\, 54 S. C., 729; 14'. 1'. 

TC'hitfieltl, 109 N. C., 576; 8. 7'. Rodman, 188 11. C., 720; K. t ? .  For ,  
197 S. C., 478. 

The  confessioii in  evidencc was not made uiitler the inipulsion of 11opc. 
o r  fear. The  suggestion that the accused had better tell nlio tlie "otlier 
nien" n ere or that lie "had better go on and tell the truth" has no elenlciit 
of unlawful inducement. >Is said in Y. 2).  I farr~son,  11.5 K. C., 706, 
"The rule which is generally appro1 etl is, that wh(~re  t l i ~  prisoner i i  

a d ~ i s e d  to tell nothing but the truth,  or even ~ h c n  what is said to him 
has no tendency to induce him to make nil untrue statcmc.nt, his r20 i i -  

fession in either case is adl~iisrible." S o  promise nab made to intlilce 
the confessioll, no threat was used to evtort it .  A'. 1 % .  H o h n t ~ o ~ z ,  142 
S. C., 695. 

The trial judge instructed the jury to return one of t n o  rerdicts: all 
acquittal or a con~ ic t ion  of murder i n  the first clcgree. I t  is cor~teirded 
that the jury should haye been permitted to return a 1 e r d ~ c t  for murder 
in the second degree. 

The statute provides that  any murder nhich  shall be pcrpctrated 
by lying in wait . . . or shall be committed in the pcrpctration of 
or ill the attempt to perpetrate robbery shall be deemed to be murder ill 
the first degree. C. S., 4200. A11 the evidence tends uuquestionablj to 
establish these t n o  elements. The  prisoner waylaid the tleccasetl, shot 
five times, inflicted a mortal wound, pursued the deceased, and rohhed 
him of his property. B y  the terms of the statute lie was guilty of murder 
in the first degree, or riot guilty. I n  S. 2'. S p i [ > e y ,  151 N. C., 676, 685, 
the rule is stated as follows: "Where the evidence tends to prove that 
a murder mas done, and that it was done by means of poison, lying in 
wait, imprisonment, starring, torture, or ~ ~ h i c h  has been committed in 
perpetration or attempt to perpetrate any arson, rape, robbcry, bur- 
glary or other felony, and where there is no evidence and ~vhere  no infer- 
ence can fair ly be deduced from the evidence of or tending to prove a 
murder ill the second degree or manslaughter, thc trial judge should 
instruct the jury that  it is  their duty to render a ~ e r d i c t  of 'guilty of 
murder in the first degree,' if they arc satisfied beyond a reasonable 
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doubt, o r  of 'not guilty.' " S. v. Rose, 129 S.  C., 5 7 5 ,  S.  v. Dixon, 
131 X. C., 8 0 s ;  8. 2'. S ~ Z L ' S O ~ ~ ,  195  N. C., 552;  S. v. Sterling, 200 
S. C., 18, 23. T h e  authori t ies  h a r e  recently been rev~ewed and the  
priliciple upheld in  8. v. YmifA, 201 S. C., 494. W e  find 

S o  error .  

F IDELITY A S D  DEPOSIT  CORIPAR'Y O F  MARYLASD v .  BOARD O F  
EDUCATION O F  P E S D E R  COUNTY ET BL 

1. Principal a n d  Surety H +Surety is  entitled t o  reco\,er loss caused 
by owner's fa i lure  t o  retain required percentage. 

Where a county board of education fails to retain the full percentage 
of the contract price of a school building as  required by the surety bond 
of the contractor, and thereafter the contractor defaults and fails to com- 
1)lete the building, and, upon the surety's waiver of its 3ption to do so, 
the county board completes the building with money in its hands appli- 
cable to the contract price: HeTd, the surety is entitled to recover against 
the county board of education the loss sustained by reason of the board's 
failure to retain the required perceiitage, but the county board of educa- 
tion had the right to complete the building with the money on hand, and 
the surety is entitled to recover only the difference hetneen the amount 
the board would hare  had on hand if the required perc~mtage had I~een 
retained and the amount necessary to complete the building, and the 
fact that  the board had paid a certain sum to the contractor after uotice 
of outstanding claims against the contractor imposes no further liability 
upon the board upon the facts disclosed by the record. 

2. Same-Surety may not recover against individual meinbers of board 
of education for  their  failure t o  retain stipulated percmtages. 

A surety on the bond of a contractor in the erection of :i school building 
who has suffered loss by reason of the failure of the 2ounty board of 
education to retain the required percentage of the contra19 price may not 
recover against the individual members of the board for such failure. 

3. Appeal a n d  E r r o r  F d-Only t h e  rights of parties appealing will be 
considered by t h e  Supreme Court. 

Where a surety on the bond of a contractor in the ere1:tion of a school 
building appeals f'rom the judgment of the Superior Court he cannot 
complain of a judgment iu favor of another entered against the board 
which did not appeal. 

CIVIL ACTIOS, before ,Ilidyeffe, J . ,  a t  J u n e  Term, 1931, of PESDER. 
T h e  plaintiff, the  Sure ty  Company,  instituted this  action against the 

board of education and the individual  niembers thereof and  cer tain 
creditors. T h e  cause 11-as submit ted t o  a referee. I11 substance the  find- 
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ings of fact  a r e  a s  follows: O n  21 J a n u a r y ,  1924, the  board of educa t io i~  
of P ~ i l d e r  County eritcretl into a coiltract with T l ' a l t~r  Clark,  a coritrac- 
tor,  fo r  t l ~ e  erection of a two-story brick and f r a m e  high school builtling 
a t  Atki l l iol~,  S o r t h  Carolina. Sa id  b ~ ~ i l d i r i g  \ \ a s  to be conipleted on or 
before 1 3  Augubt, 1924, and  tlie co~l t rac t  price qpecified, was $19.618. 
T h e  pl:~intifl  executed a boiitl i n  the  surn of $14,404 coiiclitioncil up011 
tlie fai t l i ful  p e r f o r r ~ ~ a l i c e  of saitl coiltract. C'larli begail the  co~istruc-  
tion of said hui ldir~g,  but (lid not complete it  011 1 3  August,  1924. O n  
29 October, 1024, Cla rk  disappeared and the plaliitiff n a s  notified by tlie 
architect that  the  building \\:is not completed, and  thereafter  the  plaiiltiff 
n a i ~ e d  it, ol)tion to cor~iplete the .aid school bui ldl l~g,  ant1 the  board 
of ctlucation t l~ereupori  coinpleted the sanic. The plaintifl  has  paid to 
careditor. f ~ r n i q l i i n g  labor and  rnatcrlal f o r  said h i l c l i n g  the sum of 
$2,0;0.:33. T h c r e  a re  other  claims outstantlil~g. T h e  contract pro1 itled 
that  tlie board of cduratioii should retain fifteen per  cent of the  contract 
price. l l 'hcn Clark  abandoned the  n o r k  on 25 October, 1924, the hoard 
llatl paid a total of $46,550 upoii the contract l~ r ice ,  whereas, ill fact ,  
e ighty-f i~ e per  c e ~ ~ t  of the contract pricc, aggregated $42,173.30. Hence 
tlie bonrtl llatl paid out $4,375.20 i n  excess of the  retaiiictl perccl1t:lge. 
' l h  t r ia l  judge fouiitl a s  :L fact  tha t  on b October, tlie hoard paid to 
C'lark tlic s u i ~  of $5,506.39, and a t  that  t ime liad notice of outstanding 
unpaitl  hills fo r  mater ial  and  labor amoulitiilg to $3,057.40. I t  n n 5  

fur t lwr  fouild as a fact  tlmt the clefcllclant, 11oard of eduration, failed 
to  hold t h e  retained percentage as  required by the contract,  and t h a t  i n  
f a i l i i ~ g  to do so, the  plaintiff was tlicreby injuretl .  It was fur ther  fouild 
tha t  0x1 23 October, tlle hoard of education issued to Clark, tlie contrac- 
tor. a clicck i n  tlle sum of $136.50 upon the certificate of t h e  architect,  
and that  said check was cashed hy the Murchison S a t i o n a l  Bmk, and 
sxld f u ~ ~ t l s  n c r e  used i n  nmking t h e  payroll. I t  n a s  fur t l ier  fount1 :rs a 
fact  that  the defendant, hoard, a t  t h e  t ime of the defaul t ,  liad 011 1 ~ 1 1 i l  
$3,037.:,6, and  t h a t  said hoard actually cxpcndcd i n  completillg t h e  
bu i ld i i~g  the sum of $3,079.56. 

T h e  plaintiff brought this  action to recoler  the s u m  of $3,050.33 
upon the theory tha t  tlic fa i lu rc  of the boartl to liold tllc retained per- 
centage relcased the  surety f r o m  liability. T h e  hoard set u p  a countcr- 
claim agaii"qt the plaintiff, alleging t h a t  i t  hntl suffered da111ag.e 111 the 
sum of $2,000 by reason of fai lure  of the  contractor to coinplcte the 
bui l t l i i~g on t h e .  Both  part ies  filed esceptions to tlie referee's rel,ort, 
and thc.reaftei8 the cause was submitted to the  t r i a l  ~ u t l g c .  I t  n a s  ngreed 
tha t  all  matters  ill controversy had  been settled except t h e  $133.20 i tem 
due tlie Murchison Bank  and  the  claim of plaintiff against the board of 
education and the  i r i d i ~ i d u a l  members thereof. . \fter 1icari11g the es- 



356 I N  T H E  S U P R E M E  COURT.  [202 

ceptions the court held that  the plaintiff was not entitled to recover any- 
thing from the board of education or the indiridual members thereof, 
and that  the board of education was not entitled to recover from the 
plaintiff. I t  was further adjudged that  the Murchison Xational Bank 
recover of the board of education the sum of $132.50. 

From judgment so rendered, plaintiff appealed. 

I .  C. Wright for plaintiff. 
illcCullen & XcCullen and Bryan Le. C'ampbell for Board of Education 

and Nurchison Sational Bank. 

BROGDEN, J. The findings of fact by the referee and tlie trial judge 
establish substantially the following fact-status: When C'lark, tlie con- 
tractor, defaulted, tlie board of education had i11 hand, applicable to the 
contract price, tlie sum of $3,067.50 plus the Xurchison Bank item of 
$132.50, making a total of $3,200. I f  said board had complied with the 
contract with respect to the retained percentage, as it had agreed to do, 
it would hare  had ill hand, applicable to tlie contract pri:e, the sum of 
$4,375.20. When the default occurred i t  was the duty of the surety to  
complete the building. The surety, however, w a i ~ e d  its option and the 
board of education, as it had a right to do, thereupon proceeded to 
complete the building and paid therefor the sum of $3,079.56. There- 
fore, the difference between what the board should have had in  hand 
froni the retained percentage and what it paid out to complete the 
building was $1,295.64. Manifestly, when the contractor defaulted and 
tlie surety failed to complete the building the board of education had 
the right to use all funds in its hands, applicable to tlie contract price, 
for the completion of the building, there being no evidence of any un- 
reasonable expenditures in  the work of completion. I n  other words, 
if the board had coii~plied with the contract with reference to the re- 
tained percentage, i t  would have had in hand, after the completion of 
the building, the sum of $1,295.64. This  sum, being :L part  of the 
retained percentage, inured to the benefit of the surety that had paid 
claims of laborers and materialnien i11 excess of said sum. The identical 
poiiit was discussed in Crouoe u. Stanley, 199  S. C., 186, 154 S. E., 40, 
where i t  is writ ten:  "If the owner had complied with the agreement 
entered into between the parties he would then ha re  in hand to tu rn  
over to the surety the sum of $4,202.80, and thereupon t h ~  surety would 
be entitled to said sum to apply upon the completion of the work. KO 
such amount was available, and thus the surety was deprived of a credit 
to which it was entitled under the law." X f g .  C'o. v. Blaylock, 192 N. C., 
407, 135 S. E., 136. 
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T h e  fact  tha t  the  board, on 8 October, 1914, paid to  the contractor 
the  sum of $5,506.38, when i t  h a d  notice of outs tanding bills in  the sum 
of $3,057.40, imposes no liability upon  the hoard upon  the  facts  disclosed 
by this  record. l l u f c h i n s o n  r .  C'omm/ssioners, 172 S. C.,  844. 90 S. E., 
892;  Il'arner 2%. ~ I a l y b u r f o ~ z ,  187  S. C., 414, 1 8 1  S. E., 756;  JIfg. Po., 
1 . .  H l a y l o t h ,  102 11'. C., 407, 135 S. E., 136. 

T h e  plaiiltiff callnot conlplain of t h e  judgment against  the  board f o r  
$132.T,O i n  f a r o r  of Xurch ison  B a n k  f o r  the  reason t h a t  the  board doei 
not appeal  f r o m  the  judgment. 

T h e  court  is of the opinion, upon the facts  found and set out in  the  
record, tha t  the plaintiff i s  eutitled to  recoxer of t h e  hoard of education 
t h e  sun1 of $1,895.6-1. S o  recorery is permisbible against the i n d i ~  idual  
members of t h e  board. S o l a n d  v.  Tructecs, 190 S. C., 250, 129 S. E., 
577. 

Modified a n d  affirmed. 

(Filed 9 hlarch, 1932.) 

Actions A a :  B e-Proref?cling in this case did not iiirolre legal con- 
troversy and colild not be maintained under Declaratory Judgment 
Act. 

A 11rocreding b~ouglit  C L  p c f r t c .  nit11 no c o i ~ t ~ a t l ~ c t e r  l~resent, to 1 1 a ~ e  
the racial status of the petitioner determined and which is not brought 
for the purpose of determining the petitioner's matrimouinl status o r  his 
legitimacy, or other legat purpose, presents a wcinl matter ~ a t h r r  than 
n legal controversy, and does not come nithin the scope of the "Uniform 
Declaratory Judgment Act," aud the proceeding n111 be tlisn~is~ed. Ch. 
102, Public Ian\\ s of 1931. 

APPEAL by petitioner f r o m  Sinclair ,  J . ,  a t  Chainhers i n  Greenville, 
27  August,  1931, a t  Cllambers i n  S c w  Hcrn. 4 September, 1931. F r o m  
CRAVEK. 

E z  parfe  proceeding under  Uni form Dec1arator;v Judgment  Act t o  
have petitioner's pedigree, o r  racial  status, fixed and. determined by 
declaratory order  or decree of t h e  court.  

T h e  petitioner alleges t h a t  h i s  fa ther   as a full-blooded white  marl 
a n d  his  mother  half white  and  half X o h a w k  I n d i a n ,  t h u s  rendering the  
petitioner three-fourths white  and  one-fourth X o h a w k  I n d i a n  with re- 
spect to  his  blood and race ;  t h a t  a judicial determinat ion to this  effect 
mould relieve t h e  petitioner of much  e m h a r r a s s m e ~ ~ t  and  hu~ni l i a t ion  ill 
t h e  vicinity of his  residence because of a con t ra ry  suggestion relative to 
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liis race h a ~ i n g  been expressed i n  the  comniuility; and  t h a t  lie i s  entitled 
1)y law to have his  pedigree established i n  this proceedi~ig as  lie is the 
only real  p a r t y  i n  interest. 

T h e  judge a t  first e~lterccl a decree agreeably to tlie p rayer  of t h e  
pct i t iol~cr ,  but la ter  s t ruck it  out oli tlie ground that  lit> was witliout 
autliority to enter tain the  petition and t h a t  his  first ju lgnient was a 
nullity f o r  want  of jurisdiction. 

r 7 I h e  petitioner appeals, assigning error .  

Joseph Llazc'son f o r  p e t i t i o n e r .  

STACY, C .  J. Tlic petitiollcr is not askiilg to h a r e  h i s  ~ n a t r i m o n i a l  
s ta tus  declared, as  \ \ a s  the case i n  B n u i n a i l i ~  z'. B a u m a n n ,  230 S. T., 
382, ]lor liis legitimacy cstablisliecl, a s  appearetl i n  Ucrc'afo?tl z'. A f f o m e y -  
G c ~ ~ ~ c r t r l ,  L. R .  (1018) I'rob., 33, note 12 -1. L. R., 86. See, also, note, 
G S  -1. L. R., 120. H e  seeks olily to h a r e  his racial  s ta tus  determi~ied ill 
a n  e.c p a i f c  proceeding nit11 110 coiitradicter present. I'rimarily, llis 
p ~ q o s c  partakes of n social ni:~tter ra ther  tliail a legal :ontrorersy. 

T h e  proceediiig i s  iiot within t h e  scope or p u r ~ i e v  of t h e  Uni form 
Declaratory Judgi i i e~ i t  Act,  cliap. 102, Publ ic  L a w  lC31. l 'oo~.e c. 
P o o ~ c ,  201 N. C., 791, 1 6 1  S. E., 532. 

Procecdiiig disniissed. 

AI,I<SANDItA B. HASIiIKS r .  J. R. HASIiISS A N D  WIFE, JIISDA 
HANIiISS. 

(Filed 9 March, 1932.) 

1. Husband and  Wife E a-Elements necessary to  be establ~sl led in  action 
for  alienation of affections. 

In  an action by n nife  to recorer dnmages for the a1 enation of the 
:~ffections of her liushnnd she n ~ u s t  establish by proper ev~dence that she 
and her liusbnnd wcrc lia11l)ily ninrricd and tliat geuuine lore and afYec- 
tion existed between them, that such lore and affection was alienated, 
ant1 tliat tlle \rrougful and malicious acts of the defendant brought about 
such alienation. 

2. Husband and  Wife E b-Evidence i n  this case held incompetent in 
a n  action for  damages for  alienation of affections of husband. 

Where, in an actiou by a wife against her father-in- aw to recover 
d:imagcs for the alienation of the husband's affections, the evidence 
trnds to show that  tlie married couple came to live with the liusband's 
father on account of their strained financial circumstan':es: Held, evi- 
dence that  the defendant's house was in disrepair and that the food, 



N. C.] SPHINC: THRU, 1032. 359 

which was served to all alike, \yas not good, that  the defendant ol~posecl 
the church and held views of coiltempt for the marriage ceremony is 
i~icurnyetent, and the judgment of the Superior Court grantiug a uew 
trial in the couiity court upon exceptions based ul~on the admission 
of such evidence will be attirmed. 

3. Evidence I +Admission of l e t t ~ r  in evidence in this case held error. 

1 x 1  ail action by the Jvife against her father-in-law for alienating from 
her the affections of her husbalid: Held, a letter from the l~lai1ltiFs 
attorney to the defendant listing the wrongs alleged to have been com- 
mitted by him is CJ purtt: and self-serving and incompetent as  cvidence 
upon the trial. 

4. Husband and Wife E bin action for alienation evidence of the rela- 
tions betwecn the parties is competent within limits. 

I n  a11 action by the wife against her father-in-law to recover damtlges 
for the allcgccl alienation of the affections of the husband evidence of 
the relationship between the parties is competent and constitutes a proper 
and vital subject of inquiry, but evidence of the number of parties the 
plaintiff had in her own house, or of the amount of money the defcildant 
yare his daughters, or of the ~ r o v i s i o i ~  of the defendant to have his body 
crt11u:~ted is iiicornl~etcnt and do's 1IOt come under the rule, such evidence 
being wholly foreign to the issue and uot beiug of declaration tellding to 
show bias, animus or l~ostiiity to the plaintiff or her marriage. 

CIVIL ACTIUS, before Ogleshy ,  b., a t  September Term,  1931, of 
EURSYTII. 

Tliis action was instituted ill t l i ~  C'outity ( 'ourt  of Forsyth County. 
Tlie plaintif? mar r ied  J a m e s  Hankiris,  the so11 of the tlefeliclaiit, i n  S e n  
york, i n  September, 1963, and  af terwards lived ill Uostori, N a 3 w A u -  
setts, f o r  about  t n o  gears. 

T h e  evidence tended to  shon tha t  Jarneb FTnlikins n a s  supposed to be 
s tudying law a t  I I a r x a r d  Uni \  ersity, but tha t  lie fell  111 lo \e  nit11 
plaintiff and  the marr iage resulted. T h e  youlig couple l m i  a hard  time. 
Tlie h u s b a ~ i d  norked  f o r  a doctor ill Boston m d  a t  the V a l d o r f  Cafe- 
teria. His duties v e r e  chiefly those of a jaui tor  a t  the  home arid a t  the 
office of the doctor. T h e  plaintiff also was n o r k i n g  ill solnewhat the  
capacity of a s e n  ant .  I n  due  t ime a baby n a s  born and the family Tzar. 
becoming involved i n  debt. I n  October, 1922, the plaintiff aud her  
husband and baby came to TTiiiston-Saleni, Sort11 Carolina, to lix(l 111 

the lionle of defeiitlants. T h e  defe~i t lant ,  J .  R. I I a ~ ~ k i ~ i i ,  fatlier of plain- 
tiff's husbaud, secured ernploymer~t fo r  his  boil a t  R r p o l d s  Tobacco 
Company.  

T h e  plaintiff testified tha t  w l m l  she nr r i red  a t  t h e  hoinr  of 11rlr 
father-in-law and  mother-in-law, the tieferidants ill thi.; case, tlint s l ~ c ~  
received a cold reception. T h e  plaintiff atid her liusbniid mere asrig~ietl  
a room i n  the home of defendaiits on the  second .story. T h e  plaintiff 
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offered eridence teildiilg to show that  she was pregnant wit11 the second 
baby at tlie time she came to the lionle of her father-ill-lax. 

Tlie erideiice in tlie c.\w corers approsiniatcly three liundrctl prilited 
p a g ~ '  and 110 effort I\ ill be made to recapitulate it iri detail. Tlie testi- 
niol~y of plaintiff tended to show that tlie dcfenciant, h i -  father-in-Ian, 
was close-fisted, stingy a i d  parsimonious; tliat lie conwivetl the idea 
that plaintiff was extravagant, and that he began to complain about 
water drippilig from tlie faucets and othcr petty details. Plnintifl 
fnrther testified that the autipatliy of her father-in-law increased froill 
time to time, anti tliat lie called 1 1 ~  a "dirty pig" and accused her of 
being a thief because she wasted water from tlie faucet:, in thc house; 
that lie called her ail "old fool" because slie disagreed ~v th some of liis 
religious views, and tlint upon one occasioll nlicli s11e a1 d licr l i~sbai id  
were haying an arguincnt tlie defeiidant, her father-in law, suggestctl 
to his son that  lie pick up a stick of wood and "kiiock lie1 on the licatl"; 
that the said defendant had inquired of his son if there \ \as no way to 
upset tlie marriage, and tliat he advised his son to throw the plaintiff 
out of liis life. Subseclueutly plaintiff's husband and her brother-in-law 
assaulted the tlefeiidailt and beat hiin because the father refused to 
hand over to liis sons certain sums of moiiey whirl1 tlity wanted, and 
that thereafter the father-in-law accused the plaintiff of encouraging 
the sons to beat the father. Plaintiff further testified that by reason of 
tlie hostility of defendants tlie affection of her husband was tlioroughly 
clcstroyed and a l i e ~ ~ a t e d ;  that  he becanie cross and q~a r re l somc  a~i t l  
finally told his wife, the plaintiff, that  she \vould hare  to "get to hell 
away from there." 

About the latter part of Februafy or the first of March, 1930, plaintiff 
left and returned to Boston. The family then consisted of the plaintiff 
and four babies. 

The  defendants offered eridence tending to show tliat the plaintiff 
was extravagant and totally unwilling to make any reasonable effort to 
lire within the income and earning of her husband, and that  slie was 
fiery and high tempered and disposed to "start an argunient" with or 
without cause. There was evidence that  the defendant, J. R. Hmikins, 
started with nothing and through years of hard work m d  self-deiiial 
had accumulated a colisiderable block of Reynolds tobacco stock. 

At the conclusion of the evidence a nonsuit was taken as to the 
mother-in-lan-, the defendant, RIinda Hankins, and the f d lo~ving issues 
were submitted to the jury:  

1. "Did the defendant, J. R. Hankins, maliciously alienate the affec- 
tions of the plaintiff's liushartd and cause him to abandon his wife, tlie 
plaintiff, as alleged in tlie complaint?" 
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2.  "If so, did the defendant, J. R. H a n k i ~ ~ s ,  act from perso~ial ill-n ill 
tonards the plaintiff, or narltor~ly or opltressi\ el), or from reckleb, ill- 
difference to her r ig l~ts?"  

3. "What anlouat, if any, of coinpe~lsatory tlwmages is the plaintiff 
el~titled to recoT er of the defendant, J. R. Haiikil~a !" 

4. "What anloui~t ,  if any, of punit ire damages is thrl plaintiff entitled 
to recol-er of the defendant, J. R., Hankins !" 

The jury ansnered the first issue "yes," tlic secoiitl issue ' ' ~ c s , ' '  tlic 
third isiue "$66,000," and the fourth iisue "$12,000." 

From judgment upon the xerdict, thc defenclant appealed to the 
Superior Court and duly filed esceptioils 111 accordauce with the statute 
r~gu la t iug  the practice 111 Forsyth C o u ~ t y  Court. The  cause n a s  lleartl 
by Oglcsby, judge, who sustained approximately nil~eteon exceptions as- 
signed hy the defeildant and o~erru le i l  ahout t n o  liuiltlrctl otlwrq, a ~ l d  
anartled a new trial. The plaintiff appealed from judgment awardilig 
a new trial, and the defendants appenlecl from that part of the judgnlellt 
ol-crrulingl the two hundred esceptioils referred to. 

Parrish & Deal for plaintifl. 
X a n l y ,  Hendren  it: Il'omblc for defendant. 

B n o m ~ s ,  J. When the plaintiff instituted her action agair~st the tlr- 
fendants for damages, both compensatory and ~i i id ic t i re ,  alleging that 
the affections of her husband had been alienatetl, the lau iniposed up011 
her the duty of showing, by proper el idciice, the follonii~g facts : (1) 
that she and her husband were happily married, and that  a genuine lo\ e 
and affection existed between them; ( 2 )  that the lo\ e and affection so 
existing was alienated and destroyed; (3)  that the ~vroiigful and mali- 
cious acts of defendant produced and brought about the loss and alielia- 
ti011 of such love and affection. B r o w n  1 % .  B r o ~  r r ,  124 N .  C., 19, 36 
S. E. ,  320; Polcell z.. Benthal l ,  136 K. C., 145, 48 S. E., 598; ( 'ot t le  1 % .  

Johnson,  179 N.  C., 426, 102 S. E., 769; R o ~ c  1'. L)enn, 196 S. C., 526, 
135 S. E., 348; IIyatt v. ,llcCoy, 194 S. @., 960, 140 S. E., 807; 
Tolcnsend a. Holderby,  197 N. C., 550, 149 S. E., 825. 

Obviously, if the love and affectioil of the husband was alienated or 
destroyed either by his own cupidity, habits, or other cauv ,  without 
i l~trrference or nrongful  procuren~ent of a third party, t11e11 such thirtl 
party would not be liable in damages. The plaintiff, lionever, assurnetl 
the burden of proring that the loss of her husbaiid's affection was 
occasioned and brought about by the wrongful and malicious counscl, 
adrice and procurement of her father-in-law, the defendant, J. K. 
Hankins. She  undertook to show that the house in n-hich she was liriiig 
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u i t h  her father-in-law n a s  in bad repair and that the food mas neither 
tlainty iior nourishing, consisting principally of Ilalf-cookid co\vpeas and 
collards; that her father-in-law was opposed to thc c h u n ~ h  and that he 
was a disciple of one IIaldeman Julius, nho,  apparently, was ellgaged 
in ~vri t ing articles attacking and ricliculing the church, and particularly 
s l~on ing  contempt for the marriage cercmoliy sanctioned by thc church. 
She introduced a lettfr from her counsel to the tlefendalits detailing he i~  
q t a t e l n ~ ~ ~ t  of the tleficiencies and delinquencies of the (lcfendmit, her 
fathcr-in-law. 

I n  substa~lce tlic foregoing eT iclence n a s  found by the trial judge to 
be i~icon~petent ,  and he sustained exceptioiis thereto and awarded a ilew 
trial. This Court coilcurs in tlle ruliug of the tr ial  judge with reppcct to 
hucli exceptions. 

The  plaintiff and her husbantl ~oluiltarilg. entered the? home of her 
father-in-law, tlie defendailt, J. R. Hankins. At tlie timc, plaintiff ant1 
her husband vere  llardly able to keep ('bucklt. and t o ~ i g u ~ "  togctl~er. If 
they were milliiig to acrept the hospitality of the father-in-law, the law 
imposed upon tllim tlic duty of taking the home as they found it. I f  the 
food n a s  ~ i o t  to the  plaintiff-“^ liking, i t  is sufficient to nett. that all other 
nlcmbers of the fanlily ate the same food. I f  the room in b~hich plaintiff 
aiitl her husbaiitl lived needed plastering, it m s  the clef(~lidaiit's liollie, 
ant1 the plaintiff and her l~usband were not compelled to continue to 
rcsidc therein. The eridcnce discloses that  after some per od of time the 
tlcfel~dants coiiveyed a part of their homeplace to the plxintiff and her 
Ilusband, and that  t l~ereupon they built their onn  tlwelli~ig and moved 
into it. I n  like manner, the e ~ i d e n c e  with respect to the defe~idant's 
hostility toward the church or his general religious vie~l-s in the light 
of the record, \vas wholly incompetent. The  liberality of our Constitu- 
tion and laws iiot only recognizes but guarantees to each nian the right 
to construct a religious belief to suit himself, free from the superrision 
and coiitrol of any power on earth. Moroovrr, the same liberality and 
security of law stand guard about him w e n  if he has no religion at all. 
These principles are too fundamental to require debate or elaboration. 
S. 1 % .  Bcal, 199 S. C., 275, 154 S. E., GO& Furthermore, the letter nhicll 
plaintiff's attorneys wrote to the defendant. listing thc nrongs eom- 
mittcd by him was, a t  least, an  en: parte and self-sen ing declaration. 

The defendant presents to the court approximately t n o  hunclred cx- 
ceptions based upoli allcgcd inconlpetent CT idwce and errorieous instruc- 
tions to the jury. Much of this evidence was admitted for the l i~nited 
purpose of showing the relationsllip between the parties. I t  is useless to 
discuss the evidence bearing upon the relationship of d e f m h t ,  Minda 
Hankins, for tlle reason that a nonsuit was taken as to her. Man i fc s t l~ ,  
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the rel:~tionsliip h e t w e n  t h e  part ies  cor~s t i tu t t s  a proper and ~ i t a l  sub- 
jcct of i~lqnirg-, and  c o ~ i s e q u e ~ ~ t l y  tlic cleciliioiis rclatiiig to  the subject 
recognize t h a t  n i d e  la t i tude  is  permissible, but  :it the  sailie t ime the 
rour t s  in ra r iah ly  sound a warn ing  tha t  such eritlcnce m a y  easily \I arider 
too f a r  afield. T h e  relationship between tlie father ,  tlie defrnciunt, and  
his  son, p la i i i t iFs  husband, and  the plni~itiff lierwlf, ~ o u l d  be conipetent, 
but,  f o r  esainple, the iiuiiiher of parties the  plailitiff I d  n l ~ i l e  slie v as 
l i ~ i ~ i g  iu her oni i  house or the aiiiount of money tlie clefei~dant. I .  It. 
H a i ~ l i i i ~ c ,  g a l e  to liiz on11 daughters  for  school l)urposcs, o r  t11,lt the  
tlefentlnnt had pro\  itled i r ~  h i s  ~ r l l l  t h a t  his  body be crcniatetl, constitutc~ci 
items of elide11c.c nliolly foreign to t h e  i ~ s u e .  These n c r e  ilot cleclara- 
tioiis made by tlie defcnt ln~i t  to t h e  l ~ l a i i ~ t i f f  o r  tn 11rr liusballd, or about  
either of them, shoniiig a n y  bias, aiiililus o r  hostility to tllc plaintiff o r  
her  ~ n u r r i a g e ,  aiid, tlierefore, had  no proper place 111 t h e  cake. 

H a r i n g  determined tha t  n iielr t r i a l  n a y  properly granted,  tlie court 
tlccn~s i t  uiiriecessary and  irladrisable to uiidertlilte to d i ~ c u s s  f u r t l ~ c r  the  
cxcept io~is  presentctl i n  the  defendant's appeal.  

Affirmed. 

NORTH CAROLINA J O I S T  STOCK LAND BANI< O F  DURHAM r. J. J. 
WHITEHURST.  

(Filed 9 March, 1932.) 

Wills E &Held: under Pacts of this case dcrisec could conrcy fec-simple 
absolute title. 

Where a testator derises certain lands to his son for life and then to 
the lawful heirs of his body, if any, and if none to  C.  and J., and their 
lirirs equally, and the son has no children a t  the date of the ~jrobate of the 
will hut a f t e r x n d s  has liviug children, and also thereafter purchaws 
all the title and interest of C. and J . :  Held, the son can conrry the f r r -  
simple absolute title. Glenn u. A s h b y ,  n l t l c ,  244, TV11lmns  c. It. IZ., 200 
S. C., 771. 

A 1 ~ ' ~ ~ - i ~  by defendant f r o m  H a r ~ i s ,  J., a t  J a n u a r y  Term,  1932, of 
WAYXE. 

Plaintiff being under  contract to  cor i~e j -  a certaiii t ract  of land to 
the defendant, J. J. TThitehurst, duly executed and tendered deed there- 
for, nit11 ful l  corenants  of war ran ty ,  and demanded payment of the  
purchase price a s  agreed, but t h e  defendant declines to  accept the deed 
and refuses to  pay  the purchase price, ch i ru ing  that  the tit le offered is  
defective. 
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I t  was agreed tliat if, in the opiriiori of the court, under the facts sub- 
mitted, the plaintiff could convey a good and indefeasible fee-simple title 
to the tract of land in question, judgment should be cntered for the 
plaintifi, otherwise for the defendant. 

Fro111 a judgment for the plaintiff, the d ~ f e n d a n t  appeals, assigriirig 
error. 

11'. G. X o r d c c a i  f o r  plaintif. 
L a n g s t o n ,  r l l l c ? ~  d [I'aylor for d e f e n d a n t .  

STACY, C. J, 011 tlie llearing tlie sufficieiry of the title offered was 
properly made to depend upon the construc*tion of the following pro- 
vision in tlie joint will of John Smith  and Jul ia  P. Smil h :  

"ltcni 6, We bequest to our son Mack D. Smith all th: lands lye own 
north of Ju l ia  1'. Woods line during his lifetime and then to the lawful 
heirs of his body if any, if none we give i t  to our sons Christopher W. 
Smith and John  Smith and to their heirs equally." 

Thc fact situation is, tliat a t  the time of the probate ' ~ f  said \\ill, 16 
February, 1901, Mack 1). Sinith and wife had no children, but five 
cliildren have since been born to them, all of whom are  now living. 

On 16 September, 1904, Mack D. Smith purchased from Christopher 
W. Smith and John Smith all their right, title and interest in said 
property. 

Thereafter on 20 September, 1904, Mack I>. Smith a i d  wife conveyed 
the locus  in q u o  to 13. F .  Barwick, through whom the rlaintiff has ac- 
quired title by mesne conveyances. 

Plaintiff's deed is  sufficient to convey a fee-simple titlc,, and the judg- 
inent may be upheld, either under the principle announced in G l e n n  v. 
Askby, ante, 244, or  the rule stated in  Will iams v. R. R., 200 X. C., 
771, 158 S .  E., 473. 

Affirmed. 

W. E. HOOKER A X D  GREESVILLE BANKIXG A N D  TRlJST COMPANY, 
EXECUTORS OF MRS. GERTRUDE II. COWARD, v. C. 3. FORBES AXD 
CLARA J. BIORBES. 

(Filed 9 March, 1932.) 

1. Process B f-Return of shcrjff i s  prima facie proof of service and 
contrary must be shown by clear and unequivocal proof. 

A sheriff's return noted on a summons in a civil action that the sum- 
mons had been properly served prima facie establishes r;uch service, and 
the burden is on the party claiming that service had not in fact been 
made to prove want of service by clear and unequivocal evidence. 
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2. Appeal and  Error J c-Finding tha t  service of process has been mad? 
held conclusive in  this  case. 

Where the trial court upon conflicting eridence finds as a fact that the 
snmmons in tlie action n a s  in fact served on the defendant, tlie finding 
is conclusive, and \\liere upon such finding the defendaut's motion to set 
a.ide a judgment rendered therein by default under the provisions of 
('. S., GOO, on the ground that serrice had not been made \ \ i l l  be upheld. 

3. Process C c-Defect in sunmmns held formal and remedial by amend- 
ment. 

Under tlle provisions of C. S., -176 that process must be signed by the 
('lcrli of the Sugcrior Court havinq jurisdiction of the  action conitrued 
with the plovisions of C. S., .Xi, the negligent f a i l u ~ e  of tlie clerk to 
sign his nanie to the summons in a civil :iction is a formal defect and 
one that nould be \vai\ed b j  n general al)pearance, and it is within the 
authority of the trial judge to permit a correction by amendment n m c  
pro tu1rc. 

~ P L A L  by tlefeiitlant Cla ra  J. Forbes f rom C~utz t t lc  I ,  J., a t  J a u u a r y  
Term, 1932, of PITT. Affirmed. 

O n  9 March,  1963, the defendants executed and delivered to Gertrude 
11. Cox\ a rd  their  p ro~nissory  note u d e r  seal f o r  $2,000 payable 9 X a r c h ,  
1924, aiicl on 19  August,  1931, the  plaintiffs brought sui t  to recover the 
amount  due  tliereoli. 011 2 1  September, 1931, 110 answer liaviiig been 
filed, the  clerk of t h e  Superior  Court ,  in  a c c o r d a l m  with tlie regular 
p r a c ~ i c c ~  aiid procedure, gave judgineiit nga imt  the  d e f ( d a 1 1 t s  i n  the 
sum of $2,000 nit11 interest f rom 9 March,  1929, alld the  costs of the 
action. On 18 December, 1931, the  defeiitlant Cla ra  J .  Forbes notified 
tlir  plaintiffs tha t  she would make  a ruotioii before the judge presiding 
i n  tlle Superior  Court  on 18 J a n u a r y ,  1932, to  sc.t aside and  raca te  the  
judgnieiit. H e r  affidavit set out as  grour~tls of her  motion the  f a i l u r ~  
of the officw to serve her  \\-it11 process and t h e  fai lure  of the clcrk t o  s i p  
t l ~ e  surnriiolis before it  was delivered to the  officer. 

Froiii  the e\ idencc. il~troducctl the judge fouud the facts  aiid set 
them out i n  the  jutlgiiielit. C la ra  J. Forbes a l e r r e d  t h a t  n o  summoils 
hat1 e l e r  b c e ~ ~  scm-etl 011 llrr i n  the  cause, while the plaintiffs relied up011 
tlle officer's re tu rn  on tlie summoils together with a n  affidavit of the 
deputy sheriff t h a t  lie read tlie summons to her and left with her n copy 
of the surnrrions arid complaint.  T h e  court fouud t h a t  proper scrvice 
of process had  been made. 

I n  reference to  issuing the  summons the  fiiltliiig is th i s :  ''A summons 
was du ly  issued out of t h e  office of the clerk of the  Superior  Cour t  ill 
favor  of tlie plaintiffs and against t h e  defeiidants i n  the action on 19  
August,  1931, arid a t  the  t ime of the  issuance of said summons the p l a i w  
tiffs duly filed a verified complaint,  and  at  the t i l l ~ e  t h e  said summons 
I\ as filled out  W. H. Woodard, rice-presitlrnt of the  Greenri l le  Banking  
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and Trust  Company, one of tlie executors, requested the clerk not to  
hand the sunlnions to tlie sheriff until his co-executor could come in and 
~ e r i f y  tlie complaint and sign the bond, and on tlie same (late tliercaftm- 
1jr. X. Hooker, the other executor, came into the clerk's office, verified 
the coinplaiiit and signed the boiid; and thereupon the cle .k of the court 
carried said summons and a copy of said summons and a copy of said 
complaint for each defendant to the sheriff's office and delivered same 
to the sheriff or his deputy; and then and there the clerk hiinself directed 
tlie sheriff or liis deputy to serve the same upon the defe idants, paying 
to the sheriff liis fees for said service; that by oversight the clerk failed 
to sign said original summons." 

It was adjudged that  the service of process upon the defendants was 
valid, that the clerk sigli the summons nuvie pro t u n c ,  and that the 
motion to  set aside the judgment be denied. Clara J. Forbes excepted 
and appealed. 

l l a r d i n g  d? L e e  for appel lant .  
A lb ion  D u n n  for appellee.  

-Iuaars, J. The sheriff's return notes the service of prowss by readiug 
tlie summoils to the defendants and by delivering to each of them a copy 
both of the sumnions and of the complaint. As the return is prima facie 
correct it cannot be set aside unless the evidence in contradiction is clear 
and unequivocal. Commissioners  c. Spencer ,  174 N .  C., 36;  T r u s t  C O .  
2'. S o w e l l ,  195 N .  C., 449. The  affidavit of the appellant discredits the 
return and that of the deputy sheriff supports it. The  court found as  a 
fact that  the summons had been served as the statutes direct, and this 
finding is  conclusive. Chemica l  Co.  c. L o n g ,  184 N .  C., 398; D a u g h e r t y  
1;. Commissioners ,  183 K. C., 149. The  principal exception relates t o  
that par t  of the judgment which directs the clerk to affix his signature 
to the summons n u n c  p ~ o  tunc .  

V h e n  the plaintiffs applied to the clerk for a summcns against the 
defendants they filed a complaint verified by one of the parties. The  
prosecution bond on tlie back of the summons was signed on behalf of 
the Greenville Banking and Trust  Company, an executor, but the clerk 
did not issue the summons until the other executor had signed the bond 
and verified the complaint. Under the justification of the bond are the 
jurat and the clerk's signature. After the bond had been justified and 
the complaint filed the clerk delivered the papers to .he sheriff fo r  
service upon the defendants, not having signed his  name to the summons. 

This process must be signed by the clerk of the Superior Court having 
jurisdiction to t ry  tlie action. C. S., 476. The question is whether the  
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omission of the  clerk's s ignature m a y  be supplied by amendment. I t  is 
provided t h a t  "the judge or court may, before or a f te r  judgment, i l l  

fur therance of justice, and  oil such terms as  m a y  be proper, a i n e ~ ~ d  all? 
pleatling, proress, o r  proceeding by ntldilig o r  s t r iking out the narne of 
ally party,  by cor rec t i l~g  a rillstake i n  the name of a party,  or a mistake 
i n  a n y  other respect. . . . TVhen a p r o c e e d i ~ ~ g  take11 by :L p a r t y  
fai ls  to  conform t o  l a x  i n  an? respect, t h e  t r i a l  judge n i v  l~eri t i i t  all 
a ~ i i e n d i ~ ~ e ~ ~ t  of t h e  proceetlirig so as  to  make it  c o ~ ~ f o n i ~ a b l e  tlicwto." 
C'. S., 547. T h e  purpose of tlic stirtute is "to facilitate t h e  t r d  aud dl\- 
position of causes upon their  mer i t s ;  a i d  to this ~ i i t l  when nece\sar! the 
process antl pleadings a re  liherallg rcforined by nmr~lidments n l ~ i c h  do 
not substantially change t h e  clam1 or  dt~fense." C ' h e a f h u ~ n  P .  C ~ C I L . ~ ,  S1 
x. C'., :343. 

111 l l r i d c r a o n  1 % .  Gral lar i~,  94 S. ('., 496, the  sulllnlolls \ i n<  i.wctl 
ni t l lout  the s i g l ~ a t u r e  of the rlerk i n  the blank spacc a t  the eilcl of the 
i ~ i r t r u m e n t .  A\f tcr  it  1i:tiI heen herled the t l e f e ~ ~ d a n t s '  attorile!- r l ~ t c w t l  
a special appearance and  r n o ~ c d  to dismiss the  action, antl t h e  plain ti it'^ 
:rttorncy adietl l e a v ~  to arncnd by wllou iug tlie clerk to  a f i s  his signature 
urrrlc 1" o f utzc. Tlic court d t ~ l ~ i l c c l  to d l o v  the a ~ n c ~ ~ t l r l i e ~ i t  fo r  n an t  of 
p o n u  : i d  g r a ~ ~ t c c l  the motion to diwiiss. 

011 app:1l to t h e  Suprcrne Court  C'lliclf . /us f i re  S m l t h ,  af te r  d i v u ~ s i ~ l g  
tlic, q ~ ~ ~ - t i o ~ i  n h e t h e r  the action must  necesar i ly  bc tlisnlissed or al):ltc.ii, 
all11ou11cc4 tllc f o l l o \ \ i ~ ~ g  pr~ucsiple \\ hicli n a s  ctntcd in  o ~ ~ c  of the c ~ t c t l  
antlioritic,:  -111s (1c.fet.t or oniisqiol~ of n forrtial c~11:rrai~ter nllicah vould 
b11 TI n l ~  e(l or rt~medietl b) n gerlc~ral appearalice o r  a n  an.iwc,r upoll the 
111cmtc, I I I : I ~  bt, trcattvl as  a matter  n l i i c ~ l ~  call be re~netlietl by a n i e ~ l ~ l n i ~ ~ ~ t .  
T h e  f a ~ l u r c >  of the clerk to  cig11 the i u n l ~ ~ l o ~ i ' :  \ \ a \  llriltl t o  be a nlistalrc. 
of this  d c s c r i p t i o ~ ~ .  

1 1 1  thc I l ~ t z d c r s o n  t n s e  t h r  summons n a s  issued by thc clerk 111 Sl('('li- 
I c ~ ~ ~ h u r g  011 1 Ja l luary ,  1579, all11 mas ntltlrcssetl to t l ~ c  slitrifl of t1l:rt 
caoul~t) .  Tlic ieal  n a s  n f h e d ,  but t l i ~  sral  impartctl  no lvgal clFic.:rr,~ to  
the  \ u n i l ~ i o ~ ~ s ;  it  r r ~ c r c ~ l ~  il~clic,rti~i its oificzial r1inr:rctvr. Tlic s t , ~ t u t c  r(.- 
q u i ~ i ~ ~ g  tlie s lmniol is  to Iw ?ig~~cvl  hy the  clerk "u l l i l c~  the w:11 of 111. 
w u r t ' '  (13:ittlo's R e l  i d ,  159, w 2 .  7 3 ) ,  n :E rept~alctl  b -  the a r t  of 1 G(i-';. 
Z'nl). I,:I\\Q, ch. 85, sec. 4. I f  tlic s(x,ll \!as critlo~ice of tllc offic~~:rl c l ~ ~ i . -  
:~c.ttr  of t l ~ e  Q I I I ~ I I ~ O ~ I ~  n11y sliol~lil not the  wnlc  .ig~lificsa~lce he g i ~ c ~ l  to 
the, c~lrrk's ,iignature under the j ~ w a t  (311 the  \lack of t h e  ~ u l n ~ l l o l l s ?  Ai 
st~al .  espwi:t11- nl icn not Iiccc3,wry, is not t h e  o111y na,- 11- ~ \ l ~ i c . h  thr. 
oflirinl cahgract~r of process ma,- be s11ov 11. T h i s  fact is p o i ~ i t ~ i l  out ill 
i ? ~ ~ l t ~ o ~ ~ d  1 % .  J Iu l len tr.c , 113 S. C., 303 : "Tliougli t l ~ r  paper  l )u r lmr t i~ ig  
to be ;L R ~ I I I ~ I ~ C I ~ ~ S  11i:l;r. be i ~ i f o r m n l  in  some r e ~ p c c t > ,  o r  el ell t lefect i~ c, 
in fnilillg to contain all  that ,  according to the requircincwts of t l ~ c  
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statute, should appear ill it, its iilfornlality and defects niay be cured by 
nnientfment if there is evidence upon its face that  it has emanated from 
tlie proper office and was inteiided to bring the defendants into court to  
answer a coiilplaint of the plaintiff." The  clause, "Unless. there is some- 
thing upon the face of the paper which stamps upon it u~in~is takculy  
an  official character, it  is not a defective summons, but no summons at 
all," was evidently intended to accentuate the insufficieii,~y of the blank 
sunmioils taken from the clerk's ofice by an agent of t l ~ e  plaintiff and 
filled out in the office of tlie plaintiff's attorney-the fact being that  the 
sumniolis \ \as never issued or served. I t  had previously been decided 
that a n r i t  signed by an attorney under a verbal deputation of tlie clerk 
to all the rilembers of the bar was a nullity. S h e p h e d  z.. Lane,  13 
S. C., 148 ;  G a r d n e ~  v. Lane ,  1 4  K. C., 53. 

I t  has been held that  process issued to another cou~ity without a seal 
is void ( I ' a y l o ~ .  v.  l 'aylor ,  83 S. C., 116; X c d r t e r  v. Rliea, 122 N. C., 
614), but ill C'almes v. L a m b e r f ,  153 S. C., 248, i t  was szlid that  if these 
espressions are  correct they are so only until the process is  validated by 
amendment, arid several of our decisions h a ~ e  sustained anmidments of 
this character. Clark z'. Hellen,  23 N.  C., 421; T7ick v. E'lournoy, 147 
S. C., 209. See, also, E l r a m y  v. Abeyounis ,  189 PI'. C., 278. 

-\wording to the foregoing principle the absence of the clerk's signa- 
ture on the sunlnlorls was a defect of a fonnal  charactw which would 
have been waived by a general appearance and was therefore remediable 
by amendment. Judgment 

Affirmed. 

Z. 11. L. JEFFRETS, J. T. JEFFRETS ASD R. A. JEFFRICYS, TRADISG AS 

JEFFREYS AND SONS, AXD RANSON CREECH, V. BOSTON ISSUR- 
ANCE COMPASY AND CONTIXENTAL GIX COMPBNS. 

(Filed 9 March, 1039.) 

1. Trials F a:  Pleadings I +\%liere pleadings do not raise any determina- 
tive issues court may render judgment on the pleadings. 

Only issues of fact arising upon the plendinqs which  re determinative 
of the rights of the parties must be submitted to the jury, C. S., 519, and 
where the only controverted fact has no bearing on the rights of the 
parties, judgment may be rendered on the pleadings upon the facts 
admitted. 

2. Insurance N c-Mortgagee named in loss-payable clause held entitled 
to proceeds of policy as  against seller retaining title. 

The purchaser of a cotton gin under a title-retaining contract gave notes 
for the balance of the purchase price guaranteeing the seller against loss 
by fire. Thereafter, the purchaser took out a policy of fire insurance 
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on his pro1wrty with a loss-payable clause in favor of his mortgagee a s  
his interest might appear, and the gin was included in the property cov- 
ered ill the insurance policy. Upon loss by fire the insurance companx lmicl 
tlle amount of the policy into court, and the controversy depended u1w11 
tlle respective rights uf the mortgagee ant1 the seller of tllc cotton gin : 
Held, although the seller had an insurable interest in the prol~erty tle- 
stroyed, the purcl~user had not taken out any insurance protecting this 
intwest and had liot made ;my agreement to do so, but had given only 
a 1)ersonal guarantee agailrst loss by fire, and the mortgagee named ill 
tlie loss-payable clause of the policy was entitled to the proceeds thereof 
uucler the terms of the policy contract protecting liis interest t11c.rein. 

3. Same-In absence of agreement, only mortgagees named in loss- 
payable clause arc entitlcd to proceeds of policy. 

Both the mortgagor of property and liis mortgagee have an insurable 
interest therein, and ~vhere thcre are  several mortgagees and the mort- 
gagor takcs out a policy of i n s u r a ~ ~ c e  with a loss-payable clause to then1 
as their interest might appear they are entitled to the proceeds of tho 
policy in proportion to their debts if there are no ~r io r i t i es  b ~ .  registra- 
tion, agreement, or otllerwise, but where one of tlle mortgagees is uot 
named in the loss-1)ayable clause he is not entitled to any of the l)rocceds 
thereof and the mortgagees named in the policy are entitled to the es-  
clusive I ~ n e f i t  thereof, unless the mortgagor had agreed to takr out a 
11olic.y for his benefit, in which case the mortgagee would be entitled to 1111 

tquitable lien oil the 1)r t~eeds of tlle l~olicy, nt least as  against the 
mortgagor. 

, I p ~ ~ a a r ,  by plaintiffs, Jeffreys aud Soils, f r o m  C'm~lnlcr . ,  .I., at  ,Iugust 
T e r m ,  1931, of  wars^. Modified and  affirmed. 

T h i s  is all a c t i o i ~  on n policy of itlsurailce issued oil 9 S ~ > p t c i ~ ~ h c r ,  
1030, by  whicli t h e  clefe~~tlailt ,  Boston l i isur :~ncc C'ompai~g, insuru l  the 
plaintiff,  Ransoin Crecch. against loss or dainagc by fire 011 the property 
described i n  t h e  policy. I t  is  prorided i u  the policy tha t  the loss. if ally, 
shall be payable to  the  plaintiffs, Jeffrcgs and Sam, as their  i~~tc l rcs t  
m a g  appear .  

Whi le  the  policy was ill ful l  force and effect, a c c o r d i ~ ~ g  to i ts  tmtrs .  
to n i t :  on 23 J a n u a r y ,  1001, the propcrty tlesrrihetl t11wri11 a a 5  de- 
stroyed by fire. Both  t h e  plaintiffs, Jeffreys aud Soils, ant1 the clc~fentl- 
aut ,  Continental G i n  Company, a s  creditors of t h r ~  plaiutiff, R a ~ ~ s o r r ~  
Crrech,  filed clairns with defcndar~t ,  Bostoil I l ~ s u r a n r e  i ' o ~ ~ ~ p n ~ ~ y .  f o r  
the  amount  of the loss. I t  was agreed by ant1 between the  plaintiffs and  
t h e  defendants  t h a t  this amount  wai: $2,730. a l f t e r  the cor l l~r~e l~cer r le~~t  

of th i s  action, this  sum u a s  paid into the ofice of the  clerk of tlie 

Superior  Cour t  of W a y n e  County,  hy t h e  defciiciant, Boston Insurance  
Company,  in  ful l  settlerr~ent of a l l  clainis against said company untlcr 
i ts  policy of insurance. T h i s  action, therefore, i l~vol res  only t l ~ r  con- 
flicting claims of the p l a i ~ ~ t i f f s ,  Jeffreys mltl Sons, ant1 of the  dr~fci ida~it .  
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Continental  G i n  C o n ~ p a n y ,  to said sum, now i n  the  hands  of said clerk. 
T h e  plaintiff Ransom Creecll, makes no claim to ally par t  of said suln, 
i n  his  O T V ~  behalf.  

Tllc policy of insura~lcc  sued on ill this  actiou was issuxl  t o  the plain- 
tiff, Ramorn  Crecch, as  the. o w i e r  of the  property described therein. I t  
contains a provision i n  words a s  follows: 

' ( I t  is agreed tha t  a n y  loss o r  damage  tha t  nmy be ascertained and 
I I ~ O I C I I  to be due> the assured under  this policy sliall be payable t o  
,Tcffroys and  Sam. a s  tlleir interest m a y  appear ,  subject, n e ~ e r t h e l i w ,  to 
:dl t h r  condit io~ls  of the policy." 

*\t  t l~r '  da te  of the issuance of said policy, the  plaintiff,  R a n w n  
Crcoch, \ \ a s  indebted to the plailltiffr, Jeffreys and Sor s, i n  a sum ill 
esccss of $3,000. T h i s  intlebteducss n a s  secured by a mortgage deed 
csc1cnted by tllc plai~l t i f f ,  12:111son1 C'reocll, by ~ v l i i c l ~  tllc saitl p l a i ~ l t i f f  
c o ~ ~ ~ c ~ ~ e c l  to the said Jeffreys and  Sons, t l~ t '  property described in tllc 
policy of insura~lce .  T h i s  mortgage deed is dated 1 3  J a n u a r y ,  1930, 
and \ \ a s  duly recorticd i n  the office of the  register of c ceds of W a y l ~ e  
C o i ~ l ~ t y .  T h e  indcbtednc'ss secnrotl by saitl mortgage dctd has   rot been 
p i t l .  Tllc amount  of haid indebtedness ~sct1etls the nnlount of t h r  loss 
cor c ~ c d  by the  policy. 

T h e  property dcsrribed ill the policy of insurance cued on in thi. 
action. consisted i n  par t  of cer tain gin n i a c h i n c ~ y .  Thiq gin rnnc l~ i~ iory  
n n s  bolt1 to the ph in t i f f ,  Ransonl Creecll, b- the t l t f c ~ d a ~ l t ,  Coriti1lel1t:d 
Gill C o m p a ~ l y ,  011 o r  about 2 1  ,lugust,  1929. 111 par t  p a y n ~ c ~ l t  of the  
l)urcllnse pr ice f o r  said g in  ~uacl i i l l r~ry,  the  plai l~t i f f ,  Itansorn Crwcll ,  
esecutcd and cleliwrcd to the  defendallt, C o ~ ~ t i n c n t a l  G i n  ('onipnny, 
t v o  notes, nl l ich were duly recorded i n  tlic office of the  ~ c g i s t c r  of tlcetls 
of W i ~ y l c  County, pr ior  to  the  registration of the  ~nor tgnge  tlcetl fro111 
tllc plnintiff, Ransom Creech, to  tlle plni~l t i f f ,  Jcf i rcys : nil Sons. E a c h  
of said notes contained a provision iri n ortls as followi 

" I t  is c s p r c d y  u ~ ~ l e r s t o o d  and  :~grcetl by u~lt l  be twec~~ the lioltler n ~ t l  
tllc 11i:lkcr of this  note tha t  the  t i t h  mltl ow~lc~rsllil)  of ;aid machinery,  
for  vl i ich this  llote is given, bhall rcnlain in  the  said ( 'ont i~lental  Gin 
Conlpa~ly ,  or o\v11(~ of tliis i ~ o t c ,  ~ l n t i l  thi?  note and :111 other in;tnllnlcllt 
~ ~ o t v s  or rctieuals tlicreof, shall be paid i n  full .  

"It is fur t l icr  understood that  the  maker  of tliis note guarantees  saitl 
('o~ltinc~it:il Gill Company against a n y  damage or loss to  said machillcry 
1)y fire or otlicr cause, and if said property is  damaged or destroyed 1)y 
firc 01' o t l l c ~  cause, tlw maker  of this  note agree4 to p a y  this  note and 
will liot c l a i ~ n  ally rcbate o r  redurt ion on ac7count of sucl1 loss.)) 

*It the (late of the  fire which destroyed the property covered by the 
policy of i l lsurm~ce,  inclutliilg the  g in  machinery which n.as sold t o  the  
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plaintiff, Ransom Creecli, by tlie defendant, Continental Gin Company, 
the amount due on said notes Tvas $1,094.40, with interest from 4 De- 
cember, 1929. This amount has riot been paid. 

There is no prorision in the policy tliat tlie loss, if any, or ally part 
thereof, sliall be payable to the defendant, Cor~tinental Gill C70rr~parly, 
nor is  there any allegation in the answer of the said defendant that 
the insured, Ransom Creech, co~enanted  or agreed to insure said ma- 
chinery for the benefit of said defendaiit. 

I t  is alleged in the complaint filed jointly by tlie plaintiffs, Jeffrcys 
and Sons, arid Ransom Creech, tliat the premium for tlie policy of in- 
surance sued on in this action, n a s  paid by the plaintiffs, Jeffreys a i ~ d  
Sons. This  allegation is specifically dcnied in the aimver filed by the 
deferidant, Continental Gin Company. This defendant alleges in its 
answer that if the premium x a s  paid by the plaintiffs, Jeffreys and Sons, 
as alleged in the complaint, the arnount thereof was charged by said 
plaintiffs to tlie plaintiff, Ransom Creecli, and conterids that for this 
reason, the premium .\\as, ill effect, paid by the said plaintiff. 

The  action was heard on the demurrer filed by the plaintiffs, Jeffreys 
and Sons, to the ansxer of tlie defendant, Continental Gin Cornpa~~y ,  on 
the ground that tlie facts stated therein are  not sufficient to constitute 
a defense to the cause of action alleged in the complaint, and ou the 
nlotioi~ of said plaintiffs for judgment on the pleadings. This demurrer 
was overruled, and the motion denied. Thereupon, the tlefericlaiit, Conti- 
nental Gin Company, mored for judgment on the pleadings. This 
motion was a l l o ~  ed. 

Frorn judgment ordering and directing that  the defendant, Conti- 
iiental Gin Coml~aiiy, be paid the sun1 of $1,094.40, with interest frorii 4 
December, 1929, out of the sum of $2,750, now in the liands of the clerk 
of the Superior Court of Wayne County, and that  the balance of said 
sum be paid to the plaintiffs, Jeffreys and Sons, the said plaintiffs ap- 
pealed to the Supreme Court. 

Kenne th  C'. Royal1 and  A n d r e w  C'. XcIn fosh  for p l a i n t i f .  
J a m e s  J .  Hatch for defendant .  

Cosn-OR, J. The only allegation of fact in the complaint in this ac- 
tion, nhich  is denied in the answer of the defendant, Continental Gin 
Company, is that  the premium for tlie policy sued on was paid by the 
plaintiffs, Jeffreys and Sons. This allegation is not essential to tlic 
cause of action alleged in the complaint. The  right of the plaintiffs, 
Jeffreys and Sons, to recorer on said cause of action is  not dependent 
on this allegation; it is founded on the '(loss-payable" clause in the 
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policy. The  issue raised by the denial in the answer is immaterial, and 
for tlie purpose of determining the rights of the parties to this action 
oil tlie facts admitted in the pleadings may be d i s r e g a r d d  Only issues 
of fact ~rliicli arise on the pleadings, and are determiriatire of the rights 
of tlie parties to the actiol~, must be submitted to the jury. C. S., 519. 
J l i l l e r  2). Nlliller, 89 K. C., 209. 

I t  is well established as the law tliat a mortgagor anc his mortgagee 
each 11as an insurable interest i11 tlie property conveyed b,k- the mortgage. 
Khew a poliry of insurance is procured by either a iuortgagor or a 
mortgagee, insuring his own interest in tlie property, and ill his 01\11 

bcl~alf alolie. such i ~ ~ s u r m c e  does not inure to the benefit of the other. 
Wli(w. liowever, the policy is procured by tlie mortgagor, for the het~efit 
of the r l~o r t~a&e ,  or the loss covered by the policy, if a ly, is  cxpresily 
made payable to the mortgagee, as his interest may appear, the mort- 
gagre is entitled to the proceeds of the policy to tlie'cxter~~ of the aniouut 
of his d ~ b t  qecur~d by the l~iortgage. 26 C. <J., 438. Thus  in any event, 
on tlie atlrriissioiis in tlie plradir~gs in tlie inst i~nt  case, the plaintiffs, 
Jcffrcys and Sons, arc cwtitletl to the sum of $2,750, now in the Imntls 
of the clerk of the Superior Court of Wayr~e  ('ounty, as against tht. 
illsuretl. Ransolii Creecli. 

I t  is also ~ r e l l  establisliotl as the law that 'where a policy of i l~sura l~ce .  
1xoruretl by n mortgagor, provides oil its face that tlic lois, if ally, shall 
b r  p:iynble to two or more mortgagees, as the+ r c s p w t i ~  L. interests may 
:11)11(~;1r, the loss co\crctl by the p o l i q  is payable to the rnortgagces ill 
proportion to their dvbts secured 1,- their mortgages, UI less one of tlie 
niortgagc,es 1121s :i priority over the others, hy reasoll of 11le registration 
Inns or otherwise, or unless it is expressly provided i ~ r  the policy that the 
loqs sli:~ll be payable only to one of the mortgagees 11arne,1 in the policy. 
Where tlie policy provides tliat the loss shall be payable to one of sereral 
niortgagecs, and tlicre is no provision thereill for tlie bc11dit of the other 
or o t l i~rs ,  tlit~ loss is payable only to tlic mortgagee  pro^ ided for in the 
policy. 26 C. J., 442. 1 1 1  the absence of an express p n o ~ i s i o n  in the 
1)olivy for the. payment of the loss, or any part thereof, t o  a niortgagce, 
iuc11 mortgagee is not el~titlcd to the loss or any part  thereof, as agailiqt 
tliv ~ ~ ~ o r t g a g o r ,  or as agaimt other mortgagees, u111ess there was an 
:~g r t c l~~cwt  on t11c part of the ~ i~or tgagor  to insure the niortgagccl property 
for the bwcdit of the mortgagee u h o  is 11ot provided for in the policy. 
T I I  tlic lattcr cvel~t ,  thc loss is payable to the mortgagee, at least, us 
:rgainit tlie mortgagor. 26 C. J., 442. 

111 BaltX c. H a n k ,  197  N. C., 68, 147 S. E., 691, it is said:  "We nnder- 
stand the principle to be that  as a rule a mortgagee has no right to the 
hcncfit of a policy talic.11 hy the mortgagor in the absenve of an agree- 
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merit to  t h a t  effect, unless the policy is assigned to h i m ;  but  n h e r e  t h e  
mortgagor is  charged nit11 the  duty of taking out  insurance f o r  the  
benefit of the  mortgagee, as  between the  part ies  t o  t h e  contract,  tlle 
mortgagee is entitled to a n  equitable lien 011 the  proceeds of the  policy 
obtained by the  mortgagor." See C. S.,  6420. 

0 1 1  t h e  facts  admitted i n  t h e  pleadings i n  this  action, the  d e f e n t l a ~ ~ t .  
Cori t ine~ital  G i n  Conipa~ly,  has  no r ight ,  t i t le o r  interest i n  the sum of 
$2,750, now ill the  hands of tlw clerk of the  Superior  Court  of T a p e  
County. T h e  is  no proris ion i n  t h e  policy t h a t  the loss, if any,  shall 
be payable to  said defendant, nor  is it  alloged in the  answer of said 
clcfendnnt, tha t  the mortgagor, Ransom CIreecli, agreed to insure tllp gill 
machinery for  the  benefit of said defendant. The language contairletl 
in  the  notes cannot be construed a s  such a n  agreement. 

There  is crror  i n  the  judgment ordering and  directing t h a t  the  amount  
of i t s  debt be paid to the  defendant, Continental  G i n  Company,  out of 
the  s u ~ n  of $2,750, prior to  the  payment  of said sum to  the plairitiffs, 
Jcffreys and Sons. F o r  this  reason tlle judgment is  

Modified and  affirmed. 

I K  RE WILL O F  H. L. ROWLAND. 

(F'iled 16 March, 1932.) 

1. Wills D a-Probate in common form is ex parte  proceeding and probate 
is  conclusive unt i l  declared invalid i n  caveat proceedings. 

Citation to those in interest is not necessary to the probate of a will 
in  common form, the proceeding being e8 parte, C .  S., 4139 et seq,  and 
when probated the paper-writing is valid and operative a s  a will and maF 
not be attached collaterallg, hut any person interested in the estate or 
entitled undcr the will may institute caveat proceedings to declare the 
pzper-ri riting invalitf, C. S , 4168 et .scJq, and where a p p r - r v r i t i ~ ~ g  i \  
offered for probate and is sufficient in form to constitute a nil1 it is error 
f o r  the clerk to refuse to  admit it  to probate on that ground. 

2. Wills C d-Payer-writing in this case held sufRcient i n  form to con- 
s t i tute  a holographic will. 

A paper-writing in the testator's handwriting, dispositive on its face, 
with the name of the testator inserted therein in his o\vn handwriting 
followed by the words "this being my will" is sufficient in form to consti- 
tute a holographic will, C .  S., 4131. 

APPEAL by propounders f r o m  Small, J., a t  November Term, 1931, of 
FRASIILIA-. 
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Proccetliiigs to probate a paper-writing or script as the holographic 
will of H. L. Ronland,  deceased. 

The  pnper-writing offered for probate is without subscribing wit- 
ncsets hut i t  is in  the handwriting of the  deceased, and contains the 
follon i l ~ g  tliapositiw espressions : 

"I do llrby give W A Rowlal on the S o r t h  west foriler oo sad land 
of I1 L Kowled this being my will . , . I do give to F a ~ n l i e  C. 
Rowlad the home place (describing i t )  . . . I do M'ill J S Ronlad 
tlie place lie lives" (describing i t ) .  

The  clerk clecliiled to admit said paper-writing to probate as the last 
will ant1 testament of H. L. Rowland, deceased, and .his ruliilg was 
;~ffirmctl oil appeal to the Superior Court on the ground that  "after an 
cswniil~ntio~i of the said paper-vri t ing and tlie proof offered and after 
henring argument of coulisel for  both the propounders and the caveators 
or objectors to 'the probate of said will, being of the opinion that  the 
said paper-xritillg offered for  probate was not executed in  accordance 
wirli the Inns of S o r t h  Carolina and is not otherwise s~ff ic ie~i t  in form 
to co~latitute and be the last n i l l  anti testament of H. L. Rowla~id." 

Propouudcrs appeal, assig~liilg errors. 

l.crrborough (i: 17arborough for  propounders .  
Il'hos. 11. Rli f f in  and  1T7hife & J la lone  for  raceators .  

STACY, C. J. The paper-writing in question was offered for  probate 
ill c80nimon form without citation to those in  interest "to see proceed- 
iligs." Xedmond 1 , .  Coll ins ,  15  S. C., 430, 67 Am. Dec., 208, and note. 
This is permissible under our practice, C. S., 4139 e t  seq., a ~ l d  when 
thus probated in common form, even though the proceedings be e x  par te ,  
such record and probate is made conclusive as evidence 01' the validity of 
the will, until it is vacated on appeal or declared void by a competent 
tribunal, C. S., 4143, and i t  is not thereafter subject to collateral attack. 
S l i l l s  c.  X i l l s ,  195 N .  C.,  595, 143 S .  E., 130;  E d w a r d s  1;. TT'hifc, 180 
X. C., 55, 103 S. E., 901; S f a r n e s  v.  T h o m p s o n ,  173 S. C., 466, 92 
S .  E., 239 ; l T l ~ ~ w  c. ,Moore, 198 N. C., 510. 

I t  is further  p r o ~ i d e d  by statute, C. S., 4158 e f  seq., illat a t  the tinie 
of the application for  probate of any nil l ,  and the probate thereof in 
common form, or at  any time within seven years thereafter, with certain 
additional features in favor of persons under disability, any person 
cntitlcd under such \\ill, or interested in  the estate, may appear in  
persoil or by attorney before the clerk of the Superior Court and enter 
a caveat to the probate of such will. I n  r e  L i t f l e ,  187 S.  C., 177, 121 
S .  E., 433. It is lmmatcrial whether those appearing and p ro t~s t ing  
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PETE FELLOS v. WILLIAJI ALLES A X D  LESTER ALLEN, PAKTXEKS, 
TRADIXG USDEK TIIE KAME ASD STYLE OF ALLEN BROTHEItS. 

(Filed 16 March, 1032.) 

1. Judgments  K +JIotion under C. S., 600, must be made within one 
year and murant show nicritorious defense and excusable neglect, 
etc. 

I11 ortler to set aside a judgment regularly entered, our statute, C. S.. 
GtIO, requires that the motion be made within one year after notice and 
that the court tilid a s  a fact the existence of mistake, inadvertence, sur- 
prise o r  excusable neglect, to  which the Supreme Court has added another 
condition precetlent. that the judge must find that the muviug party has a 
meritorious defense. 
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2. .1p1n,al and E i ~ o r  J of court upon sufflrient evidence that 
nlovnnt did not h a ~ c  n~witorious defense is conclnsir~: on appeal. 

TVllerc upon :I nlotioli to set aside a judgment for sul,prise, cscusable 
~ict,cl('ct, etc., the court filitls as  a fact ul~on supporting cridence tlint the 
~novti~tt has 110 meritorious defense, the finding is conclilsive on nppcal. 
:is t o  whVther excessive dnmngcs is a suflicient showing -)f a meritorious 
defense, q m r e ?  

3. tJudgn~rnts K d-Motion to set aside judgment by default held properly 
refusrd, re~ificntion being in substantial compliance riith law. 

A rerifictltion of a coml~lai~it which is in substantial com~liance n i t h  tlie 
l : r ~  is not n sufticient ground for setting aside a judgment entered by 
tlcfnult: in this ?rise the plaintiff, when <igning the conplaint, took the 
11;rt11 with ul~liftecl llnlitl rnthcr than upon the Bil~lc. 

( ' ITII,  .\CTIOL. be for^ I i a r d i u g ,  J . ,  a t  Felwuary Tcrni,  1031, of 
>I+.< K T  %.A131 R C T .  

T h r  plaintiff illstitutetl th i s  action agai~iqt  the d ~ f e i l d a ~ l t ~ ,  alleging 
tll:~t n t r~ lc l i  owned by the defendants and  d r i ~ e ~ i  hy tlit, r n g r i ~ t .  negli- 
p c 1 1 t 1 ~  %tl'll('k the ln~ i ld ing  or luncli room of the  plaint i  f ,  knocking i n  
th(. f ront  of said luncli rooin, t la l i~aging t h e  stork of goods ant1 mer-  
c ~ l i n ~ ~ t l i s r  t11twi11 and i l l ju r i l~g  the plaintiff.  S o  ailswer was filrtl by the 
tl(.fentln~lts, a11d t l i t l r e a f ~ r  a11 i~511r of 1 1 ~ g 1 i g e n r ~  was sulmiittrtl to tlic 
ju ry  a11t1 tlw vcrdict nwnrtlcd damages ill the sum of $310. T l ~ c r e  n:ta 
j n t l p n ~ r ~ ~ t  up011 the vcwlict and sub , s rqu~nt ly  all c sccu t io l~  l c ~  i d  tlicreon. 
Wllen thc  esrcutioll  was served tlie tlcfeltdants made a n io t io~l  to set 
:~qide the  judgnlcnt f o r  the  reason t h a t  they had  riiiployetl a reputnblr 
; ~ t t o r l ~ y  nl io regular ly practiced i n  tlic courts of 1 I e c k l ~ n b u r g  County 
and x l io  agreed to represent said defn ldan ts ;  tliat they r d i e d  upon snit1 
n t t o r n c ~ ,  and  tha t  the  said a t t o r l ~ e y  had  failed to  file a n  almver o r  to  
g i r e  th rn i  a n y  notice of tlie t r ia l .  Several affidarits were offered by the  
d r f e i i d a ~ ~ t s  in support  of t h e  motion to set aside tlie judgment. 111 

subatailcc these affidavits allege t h a t  the damage done to the plaintiff 
did not csceeti $20.00 or  $25.00. T h e  plaintiff, i n  reply, offered certain 
nffidnrits tellding to show t h a t  the  plaintiff had  s u f f e ~ c d  damage in 
cscess of the verdict of the  jury.  

T h e  defendants  fu r ther  offered evidence tending to show t h a t  t h e  
complaint had  not been properly rerified for  tha t  tlie plaintiff had  ap-  
peared before the deputy clerk of t h e  Superior  Court  o '  Mecklenburg 
C70ullt\' and a f te r  signing t h e  con~plai i i t ,  the plaintiff had taken the  
following o a t h :  "You m e a r  tha t  the facts  alleged i n  the  complaint 
a re  t r u e  to the  best of your  knowledge and belief, so h d p  you God." 
to which the  plaintiff replied "I do," but that  the  plaintiff was ]lot 
required to  place his  hand  on the  Bible o r  kiss the same a f te r  tlie oath 
I\ as administereti. 
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The tr ial  judge heard the motion and fount1 certain facts. Findillg 
S o .  10, which is the cllicf suhject of attack, is as follons: "That tlic 
defendants offered no evide~lce tending to &ow a meritorious defense to 
tlie plaintiff's cause of action against the defeiidant for injury sustairiccl, 
resulting from the negligence of defendants, and the court finds as a 
fact that the defendants h a l e  no such rileritorious defe~iw. There n a s  
eridence offered by the defendant that  the ~ e r d i c t  of the jury Tvas much 
in excess of the injury and there was evidence offered by the plaintiit 
tending to show that the verdict of the jury was much less than the i w  
jury to plaintiff ." 

I l a m  ilton C'. Jones  for plainfiff. 
G. 1'. C'arszcell and  ,Joe TT'. Ervin fol- d e f e n c l a ~ ~ f s .  

B n o c . ~ ~ s ,  J. The statutory contlitioris precetlent w a r r a n t i ~ ~ g  the sct- 
ting aside of a judgnielit duly and regularly entered, a r e :  first, the 1110- 

tion rnust be made "u-ithin one year after notice thereof"; secolltl, the 
court must find as a fact, thc esiste~lcc of "mistake, inadverter~ce, sur- 
pr iw or excusable neglect." C. S., GOO. The Supreme Court in rariou. 
dicisions has added a third condition precedent to the statutc, to wit : 
That  tlie judge must find that  the moving party had a meritorious 
defense. I f  no answer has been filed, the existence of a nicritorioui 
defense must ~lecessarily appear from affidavit. 

'The judge finds expressly that  the deferidants have no i~~e r i to r iou l  
defense. Such fi~lding, when supported by evidence, is conclusiw an(l 
not rcvienable on appeal. C r y e  v. S f o l f z ,  193 K. C.,  502, 138 S. E.. 
167. I t  must he observed that the judge declares "that the dcfclidant 
offered no evidcnce tending to show a meritorious dcfense to the plaiil- 
tiff's cause of action," hut he further declares "there was evidence 
offcred by the defendant that  the verdict of the jury was much in excess 
of the injury." I f  the judge had found as a fact "that tlie verdict of 
the jury was much in excess of the injury," thcu the legal inquiry would 
havc been : I f  the I ertlict is greatly in excess of the injury suffcrctl, doe. 
such fact constitute a prima facie showing of a nlcritorious defense? 
I Io~wver ,  it is obvious that, in the absence of such specific findiug, 110 

such lcgal question is presented. Herice the judgmerit must be affir~ned. 
The  defendants attack tlie verification of the con~plaint  upon the 

ground that the plaintiff, while signing the complaint, took an oath with 
uplifted hand rather than upon the Bible. This attack cannot be sus- 
tained. I n  the language of Curr ie  1 ' .  Nining Co., 1.57 S. C., 209, 
7 2  S. E., 980, it sufficie~itly "appears that the plaintiff was sworn and 
by an  officer authorized to administer oaths. I t  was not necessary that it 
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should be subscribed." S u c h  rerification was held to  be a substantial 
compliance with t h e  law. A l f o r d  c .  - l~cC 'ormac ,  90 3. C., 161. 

So, i11 tlie case a t  bar,  while t h e  oath was not administ~?red with strict 
forninlity, i t  cannot be said, as  a mat te r  of law, tha t  the  complaint v a s  
unverified. 

Affirmed. 

STATE v. RODJIAS COX AND ELMER WHITLEY. 

(Filed 16 Narch, 1932.) 

1. Criminal Law J c-After affirmance of judgment by Supreme Couiat 
the Superior Court Ims jurisdiction to hear motions for new trial. 

Where the Supreme Court has affirmed the judgment on an a l ~ ~ e a l  in a 
criminal case and the judgment has been certified to the Superior Court, 
C. S., 1417, the defendant may a t  the nest  succcctling criminal trrm of 
sucli Superior Court make a motion for a ne\\- trial for newly cliscol-erd 
evidence, and tlie judge of tlie Superior Court has tlle lmvcr to hear and 
determine the motion in his discretion. 

2. Criminal Lam L e-So appeal will lie from order of ti*ial judge grant- 
ing a new trial in his discretion. 

A motion for a nen. trial for newly discorered evidence, made at  the 
nest succeeding term of criminal court after afirmanc~? of the former 
conviction by tlie Supreme Court, is addressed to the discretion of the 
judge of the Superior Court and his order granting the motion is not 
reviewable, and an appeal therefrom by the State will be dismissed. 

A l ~ ~ ~ . i ~  by the S t a t e  f r o m  S inc la i r ,  J., a t  SOT-ember  Term,  1'321. of 
PITT. Disniissed. 

T h i s  action was licnrd a t  Sovcnihcr  Term, 1031, o '  the  Superior  
Court  of I'itt County, on t h e  motion of the defendants t h a t  tllc jutlg- 
nient and  verdict therein a t  A p r i l  Term,  103 1, of said c o ~ ~ r t ,  be set aside 
and t h a t  defendants be granted a new tr ia l  OII  the ground of ilenly 
d i s c o ~ e r c d  eridellcc. T h e  motion was allowed. 

F r o m  tlie order of the  judge setting aside t h e  judgmcwt and ~ c r d i c t  
i n  the action a t  Apr i l  Term,  1031, and  gran t ing  tlie dej'endants n uew 
trial,  t h e  S t a t e  appealed to t h e  Suprenie Court .  

A t t o ~ n e y - G e n e r a l  B r u m m i t f  a n d  A s s i s f a n i  d f i o m c y - G e n e r a l  Srnu ell 
for t h e  S t a t e .  

I l a r d i n g  d: L c e  and  G a y l o d  cP. H a ~ r e l l  for t l c f c m l a n f s .  

Con- so^, J. T h e  defendants i n  th i s  action n.cre tried ~t A l p r i l  Term,  
1931, of t h e  Superior  Court  of P i t t  County, on a n  indictment returned 
by the  grand  j u r y  a t  said term, i n  which the defenclantj were charged 



S P R I N G  T E R X ,  1932. 

n i t l i  tlie crirne of llighn a y  robbery. T l ~ e r e  n a s  a 7 erdict of gui l ty  as to  
each d t f e ~ ~ t l a n t .  F r o m  tlie judgmellt 011 the l m l i c t  tha t  e x l l  de fe~ldan t  
be c o ~ ~ f i ~ i c d  i n  t h e  State's prison f o r  a term of ilot less t l ~ a u  se1c11 nor 
more t11:ln ~ i i ~ i e  years, both defeiitl:n~ts appealctl to tlie Suprenie  Court ,  . . 
: ~ s s ~ g n ~ n g  errors  a t  the  trial.  T h r i r  a l ~ p e n l  nas  heart1 a t  F a l l  Term,  
1'331, of this  C'ourt. T h e  assignment.; of crror  011 w i d  appeal  \ \ere  iiot 
sustai~letl .  T h e  judgnient n u s  affirnieti. See ,b'. r .  C'o.,., 201 S. C., 337 ,  
160 S. E:., 358. 

T h e  S o ~ e l u b e r  Term. 1031, of the  Superior  Cour t  of P i t t  Cou~lt j - ,  
~ r : ~ s  the  first t e rm of said court  fo r  t h e  t r i a l  of c r i ln i~ la l  :rctioas p e u d i ~ ~ g  
t h e r e i ~ ~ ,  held a f te r  the  judgment of th i s  Court  ill defendants'  a p l ~ c a l  
fro111 tlie j u d g ~ n e n t  of the S u p r ~ r i o r  Cour t  of P ~ t t  County a t  < l p r i l  T e r ~ ~ i ,  
1931, was certified to  said court,  as  p r o d c d  by statute, C. S., 1417. A t  
said tcrin, t h e  defendants, a f t t r  i~o t ice  to the so l~c i to r  fo r  the Stat(,, 
rnoJecl tha t  t h e  judgrne~it  ant1 rerdict  i n  the actiou a t  - l p r ~ l  T w i n ,  
1931. be set aside, and  tha t  defendailti  be g r a ~ i t e d  a neli t r ia l ,  on the 
grountl of i ~ e x l y  discorered erirlencr. 111 support  of thtlir ~ ~ i o t i o n ,  t h e  
defeutlnnts filed ilumeroub a f i d a r i t s  f r o m  nl l ich it  appcaretl, a i  t l l q  
c ~ ~ ~ ~ t e ~ i t l e t l ,  tha t  since the t r i a l  of t h e  action a t  Apr i l  Term, 1031, tlle 
defe11d:mts h a d  discorcrcd new elicle~ice which n a s  not a r a ~ l a h l e  to  
theill a t  the d a t e  of the t r ia l ,  and  nhicll ,  ~f suhruitted to a jury, uoultl  
p r o b a h l ~  result i n  a rerilict of not gui l ty  as  to  each defendant. Tllcsc 
a f i t l a ~  itb, toge t l~er  n i t h  a f i t l a ~ i t s  filed by the solicitor fo r  t h e  State ,  
n11o o p p o d  t h e  motion of the cleferlclailts on the  ground tha t  i t  appearccl 
f rom tllc a f i d a r i t s  filed by the defendants, tha t  the new el idelice which 
they hat1 tliscorered was merely cumulative, mid a t  most n a s  only con- 
t radictory of the elidenee ofl'eretl by t h e  S t a t e  a t  the trial,  ~ r r e  licard 
and duly co~~s i t l e red  by the  judge presiding a t  said tenil.  011 his  fintli~lg, 
f r o m  ull the a f i t l a ~ i t s  ofl'ercd a t  the hearing of the motion, n i t h  r e ~ p e c t  
to tlic. l ienly tllsco~eretl elidence, the  jutlge, i n  h i s  discretion, allonwl 
the tleferitla~~ts'  motion, and  i n  accordance t l lcrelr i t l~ ordered that  the  
ju t lp~ lc i l t  and ~ e r d i c t  i n  the  action a t  Apr i l  Term, 1931, hr w t  asitle 
:ri~d ~ a c a t e d .  I t  \ \ a s  fu r ther  ordered by tlie judge that  the tlefc>ntlanta 
be grallted a nelr t r i a l  of the issue raiwcl by their  plcai  of not gui l ty  to 
tlie indictnlent on whicli this action is  fountled. 

I t  is corlcetled 197 t h e  A t t o r ~ ~ e y - G e u e r d  i n  tllc brief filed i n  bclialf 
of t l ~ c  S t a t e  on this  appeal,  t h a t  under  the au thor i ty  of S. 7 % .  C'uscy,  

201 S. C., 620, 1 6 1  S. E., 81, the  judge presitlilig a t  tlle S o ~ c i m b e r  
Term.  1931, of tlie Superior  Court  of P i t t  County, liatl t h e  power to 
hear  and  consider, and t h a t  i t  was, therefore, his  duty,  i n  his  discretion, 
to  allow or  disallow, defendants' motion, a t  said tcrni, fo r  a uew tr ia l ,  
on tlic ground of u e n l y  discorrred evidence. I11 thnt  cace, it  was held 
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that where the defendant i n  a criminal action has been convicted of a 
crime, capital or otherwise, i n  the Superior Court, an3  has appealed 
from the judgment of said court on such conviction to the Supreme 
Court, and the judgment of the Superior Court has been affirmed on 
such appeal, the judge presiding a t  the term of said Superior Court, 
next succeeding the affirmance of the judgment by the Supreme Court, 
a t  which criminal actions may be tried, has the power to hear and con- 
sider, and, in his  discretion, to  allow or disallow the defendants' motion 
for a new tr ial  on the ground of newly discovered evidence. The  only 
question discussed in the brief of the Attorney-General, and therefore, 
the only question presented for decision by this appeal, is  whether the 
order of the judge in the instant case a l l o ~ i n g  the defendants' motion 
for a new trial, is subject to review by this Court, on th3 State's appeal 
from said order. 

The law applicable to the decision of this question is well settled. I n  
Goodman v. Goodman, 201 K. C., 808, 161 S. E., 863, it is said by 
Stacy ,  C. J., that  rulings of the Superior Court on miitters addressed 
to the discretion of the court, which involve no questions of law or legal 
inference, are not subject to review on appeal to this Cclurt. Sumerous  
cases in which this principle has been applied are cited in the opinion 
in that  case. T h e  motion for a new tr ial  on the ground of newly dis- 
covered evidence, whether made a t  the trial term, or ~t a subsequent 
term, of the court in cases where the motion inay be miide and allowed 
or disallowed a t  such term, are addressed to the discretion of the court. 
The order allowing or disallowing the motion is not subject to review 
by this  Cour t ;  it  is made in  the discretion of the judge, and is con- 
clusive, when made in a criniinal action, on both the State and the 
defendant. 8. L- .  Branner, 149 S. C., 559, 63 S. E., 16'3. 

The  order i n  the instant case is not appealable, and for that reason, 
this appeal i s  

Dismissed. 

COMMISSIONER O F  BANKS, Ex REL. FARMERS A N D  MERCHANTS 
BANK, v. W. B. HARVEY AND HIS WIFE, NANNIE L. HARVEY. 

(Filed 16 March, 1932.) 

Banks and Banking H  action on note which is pcwt of insolvent bank's 
assets must be brought in name of the Commissioner of Banks. 

An action on a note payable to a bank since becoming insolvent and 
placed in the hands of the Commissioner of Banks mnst be brought in 
the name of the person holding the office of Commissioner of Banks a s  
such officer, as otherwise confusion might arise on the officer's official 
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bond, and where the action is brought in the name of the office only, the 
judgment of the lower court overruling the defendant's demurrer will be 
reversed, and upon receipt of the certificate of reversal, C. S., 1417, the 
lower court may allow an amendment of the summons and complaint in 
accordance with the opinion, C. S., 515, 547. 

APPEAL by defendant, Nannie L. Harvey, from Devin, J., at Noveni- 
ber Term, 1931, of LENOIR. Reversed. 

This is an  action on a note executed by the defendant, W. B. Harvey, 
and endorsed before delivery, by the defendant, Xannie L. Har ley .  The  
note is payable to the order of the Farmers and Merchants Hank of 
I i i ~ ~ s t o n ,  S. C., and v a s  due and payable on 19 June, 1931. S o  pay- 
ments have been made on said note by either of the defendants. There 
is now due thereon the sum of $1,250, with interest from 19 June,  1931. 

On 30 April, 1931, the Farmers and Merchants Bank was closed by 
order of the Com~nissioner of Banks of North Carolina. I t s  assets, in- 
cluding the note sued on in this action, are now in  the hands of a 
liquidating agent appointed by the Commissioner of Banks, under statu- 
tory authority. 

This action was begun on 2-1 August, 1931, by the Conlrnissioner of 
Banks, on the relation of the Farmers and Merchants Bank. 

The defendant, Nannie L. Harvey, demurred to the complaint on the 
ground that there is a defect of parties plaintiff, for that the Commis- 
sioner of 13anks is  not a party to the action, as appears from the com- 
plaint. 

The  action Tvas heard on the issue of law raised by the demurrer. The 
demurrer was 01-erruled. 

From judgment overruling the demurrer, the defendant, S a n n i e  L. 
Harvey, appealed to the Suprerne Court. 

Wallace & Tt'hife and Assisfant Attorney-General Seau)ell f o ~  plaint/#. 
Rouse & Rouse for defendant. 

Con-non, J .  The issue of law raised by the demurrer to the complaint 
i n  this action is whether the action on the note set out in the complaint 
can be maintained in the name of the "Commissioner of Banks, E z  re/ .  
Farmers and Xerchants Bank." I t  is contended by the defendant, Nan- 
nie L. Harvey, that  on the facts alleged in  the complaint, the action can 
be maintained only by the person now holding the office of Commissioner 
of Banks. This  contention mas not sustained by the judge of the Su- 
perior Court, who overruled the demurrer. I n  this there was error. 
The demurrer should h a r e  been sustained. 

Chapter 243, Public Laws of S o r t h  Carolina, 1931, is entitled, "A11 
act to create the office of Commissioner of Banks, and to provide for the 



I N  THE SUPRENE COURT. 

maintenance of the Banking Department." I t  is provided therein that  
on or before 1 April, 1931, and quadrennially thereafter, the Governor, 
with the advice and consent of tlie Senate, shall appoint ,I Com~ilissioner 
of Banks, who shall hold his ofice for a term of four years. I t  is 
further provided that  the Cornmissioner of Banks, befor. entering upon 
the discharge of his duties, shall enter into bond, with some surety 
company authorized to do business in the State of Xor th  Carolilia, as 
his surety, in the sum of not less than fifty thousand dollars, conditioned 
upon the fai thful  and honest discharge of all duties and obligations 
imposed upon him by statute. 

Among the dutics imposed by statute upon the Cornmissioner of 
Banks is that  of taking possession of and liquidating insolve~it banking 
corporations organized under the laws of this State. Tc that  end, he is 
authorized by statutc. to take possession of all the assets of an insolrent 
banking corporation, and to collect the same, by suit or otherwise. Ac- 
tions to collect notes xhich  pass into his possession !is assets of the 
corporation, must be brought by him, as  Commissioner of Banks. Other- 
wise some question might arise as to the liability of the Commissiouer 
of Banks under his official bond, for  his defaults, if any, in the liquida- 
tion of an insolvent banking corporation. 

The  judgment is  revrrsrd. LTpon the certification of this decisioil to 
tlie Superior Court of Lenoir County (C. S., 1417) tke summons arid 
complaint may be amended ill accordance with this opiiion. C, S., 515 
and C. S., 547. 

THE SCHOOL COMMITTEE O F  RALEIGH TOWNSHIP, WAKE COUKTY, 
v. EACH AND ALL THE OWNERS O F  TAXABLE PROPERTY WITHIN 
RALEIGH TOTVSSHIP, WAKE COUKTP, SORTH ('AROLIXA, AXD 
EACH AND ALL THE CITIZENS RESIDING IN RALEIGH TOWN- 
SHIP, TITAKE COUKTY, XORTH CAROLINA. 

(Filed 16 March, 1932.) 

Taxation A a-Where local school district is not administrative agency 
of the State it may not issue bonds without a rote. 

Whether a local school district is an administrative azencg of the State 
for the purpose of providing the constitutional six months term of school, 
Art. IX, or whether it is a local municipal corporation organized for the 
purpose of operating and maintaining public schools ~ i i t h in  the district 
is a determinative factor of its right to issue bonds for school purposes 
without a vote of the people, and where, in an action brought by the local 
district to declare a proposed bond issue to be valid, i t  does not appear 
from a construction of the statutes creating it that it was an administra- 
tive agency of the State, a judgment in its favor is en-oneous. 
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 PEAL by defendants from Harr i s ,  J., a t  Chambers in Raleigh, 5 
March, 1932. From WAKE. 

Proceeding under chap. 186, Public Laws 1931, to determine the 
validity of certain bonds proposed to be issued under authority of c h p .  
180, Public Laws 1931. 

From a judgment for the plaintiff, the d e f c n d a ~ ~ t s  appeal. 

Caldwel l  CE R a y m o n d  a n d  B u n n  Le. rirendell  for plaintif f .  
A. A. Aronson  for answering defendants .  
17. 7. Bickett for d e f e n d a n f s  appearzng specially.  

STACY, C. J. This is the same case heretofore considered at the pres- 
ent term, an te ,  297, opinion filed 24 February, 1932. Tlie only difference 
in  the record previously considered and tho one now before the Court 
consi'sts of an  amendment to the agreed statement of facts, setting out 
the statutes, under which it is contended that, by proper construction, the 
plaintiff operates and maintains the schools of Raleigh Township, Wake 
County, not as  a local municipal corporation, organized expressly for 
that  purpose, but as an administrative agency of the State so designated 
by the General Llsscrnbly in the discharge of the State's duty under 
Article I X  of the Constitution. We do not so interpret the statutes. 
Compare G l e n n  I!. Commissioners ,  201 X. C.,  233. 

Having heretofore named Wake Count1 as its agency for certaili 
school purposes, Owens  v. W a k e  C'ounfy ,  195 S.  C. ,  132, 1-11 S. E., 
546, it  is not to be presumed, in the absence of definite designation, that  
the General Assembly intanded to name another agency within the same 
territory. Tlie parties agree that  "the General Assembly has not, i n  
express terms, designated the plaintiff as said administrative agency, 
and, if i t  has been so designated, it has been impliedly done." 

This  renders i t  unnecessary to consider again the procedural ques- 
tions, debated on brief, and heretofore adverted to, if not decided. 

Error .  

TV. H. CASHATT v. ASHEVILLE SEED COMPANY. 

(Filed 16 March, 1932.) 

Negligence D d-Instruction in this case held to be erroneous as sub- 
mitting doctrine of comparative negligence. 

Where the cause of action does not fall within the provisions of the 
Federal Employers' Liability Act or C. S., 3467, but is an action by an 
individual not an employee, to recorer damages for a negligelit injury, 
the doetrine of comparative negligence is not applicable, and an instruc- 
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tion for the jury to answer the issue as to contributory negligence in 
the negative if they found from the evidence that defendant's negligerlce 
was the proximate cause of the injury when compared with the negligence 
of the plaintiff is reversible error. 

CIVIL ACTIOX, before Stack, J., at  dugust  Term, 1931, of BUNCOXBE. 
The  plaintiff instituted this action against the defendant in the Bun- 

combe County Court, alleging and offering evidence tending to show 
that, as  he was attempting to cross the street, an  agent of the defendant 
negligently struck him with an  automobile, inflicting painful and serious 
injuries. Issues of negligence, contributory negligence and damages were 
submitted to the jury and answered in favor of plaintiff. The  defendant 
filed exceptions and the matter was heard in the Superior Court upon 
said exceptions. The  trial judge overruled the exceptioi s and affirmed 
the judgment of the county court. Whereupon the defendant appealed. 

Hollowell & Hollou~ell for plaintiff 
Johnston & Horner for defendant. 

BROGDEN, J. The judge of the county court charged the jury as fol- 
lows: "The court charges you that  the negligence of the plaintiff, if 
there was such, would not bar his recovery unless it directly and prox- 
imately contributed to his in jury;  his contribution to  his  own injury 
would not prevent recovery by him if there was negligence on the par t  
of the defendant which when compared with that  of the plaintiff was 
the proximate cause of the in jury  sustained." 

After the jury had deliberated for sometime they r e t u r ~ e d  for further 
instruction. T h e  record shows the following: Another j ~ r o r  said to the 
court that  he understood the court to say that if they should consider 
that the defendant was more negligent than the plaintiff, .hen they could 
take that  into consideration in answering the second isclue, whereupon 
the court instructed the jury in substance as follows: "The court in- 
structed you on that  point that  even though you might find that the 
plaintiff himself ~ v a s  negligent, that  if when you considered the negli- 
gence of the defendant and compared his  negligence with the contributory 
negligonce of the plaintiff you should still find that  the negligence of 
the defendant was the proximate cause of the injury, then you would 
answer the second issue No." 

These instructions embody the principle of comparaiive negligence. 
The  first instruction was substantially in the language used in Vann  
v. R. R., 182 N. C., 567, 109 S. E., 566. IIowever, the dec la ra t i~n  of 
law in  the Vann  case was clarified in Noore v. Iron Works, 183 N. C., 
438, 111 S. E., 776. I n  the illoore case, supra, Stacy, J., wrote: "As we 
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understand this excerpt, to which the defendaut has excepted, it embodies 
and carries with it a statement of the principle of comparing tlie negli- 
gence of the plaintiff v i t h  that of the defenciant. This  doctrine is 
applicable with us, and then only for the purpose of mitigati~ig th12 
clamagc~ or as a partial defense, ill cases arising under tlie Federal 
E m p l o ~ e r s '  Liability Act and our own statute, C. S., 3467. 11'~1110~~zs r .  
X f g .  C'o., 175 N. C., 226." 

IIence the iilstructions conlplaincd of nere  erroneous and the defend- 
ant ii: entitled to a new trial. 

Reversed. 

MRS. LESA DEAN, ADMIXISTRATRIX OF THE ESTATE OF J. C.  DEAS, A \ D  

LESA DEAN, INDIVIDUALLY, Y. W. G. DEAS. 

(Filed 16 March, 1932.) 

Fraud C c-Evidence of fraud in this rase held insufficient to be sub- 
mitted to tlie jury. 

Where notes for the purchase price of lands are made payable to the 
grantor's son and not to the grantor, and after the grantor's death are 
founh pledged as collateral for the son's note in a bank, and there is no 
evidence that the son was acting as the grantor's agent or that a n y  
confidential relationship existed between them or any other evidence i n  
explanation: Held ,  the evidence of fraud is insuficient to be submitted 
to the jury in an action by the administrator of the grantor against the 
son to recover the ralue of the notes, and his motion as of nonsuit should 
have been granted. 

C I ~ L  ACTIOS, before H a d i n g ,  J., at  June  Term, 1931, of B c s c o ~ ~ ~ .  
J. C. Dean married and had two children, the defendant, TT. G. Dean, 

and E. A. Dean. After the death of his first wife he married the plaintifl 
on 1 6  May, 1928. J. C. Dean owned a lot of land and sold the same to 
L. F. Gooley in an exchange of property. I11 the trade Gooley agreed 
to pax $1,860 in addition to the land which he received in the exchange. 
Gooley executed five notes, aggregating $1,860, payable to W. G. Dean. 
After the death of J. C. Dean the plaintiff qualified as his admini.- 
t r a t r i s  and brought a suit alleging that  she was entitled to dower in 
~ a r i o u q  tracts of land, and also that  the defendant, IFT. G. Dean, had 
wrongfully and fraudulently procured the notes of Gooley, amounting 
to $1,860. ,111 matters in controversy were eliminated from the suit 
except the notes of $1,860. 

The following issues nere  submitted to the jury:  
1. "Did the defendant, W. G. Dean, fraudulently procure the execu- 

tion of the purchase money notes for the Blue Ridge Arenue property 
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referred to in tlie complaint, from L. F. Gooley to hilrself instead of 
J. C. Dean, tlie grantor in the deed of J. C. Dean to L. F. Gooley, as 
alleged in the complaint 2" 

2 .  "Did the defendant, TI'. G. Dean, fraudulently hj.pothecate said 
notes ~vi t l i  the Biltmore-Oteen Bank as collateral seculity for an ill- 
debtedness due said bank from tlie said MT. G. Dean?" 

3. "What damages, if ally, is plaintiff entitled to recorer of tlie de- 
fendant, W. G. Dean, by reason of the fraudulent acts of W. G. Deali?" 

The jury alisvcred the first issue "Yes," the second issue "Yes," and 
tlie third issue "$1,S60." 

From judgment upon the rerdict the defendant appealed. 

Galloway iC. Galloway for p1ainti.f. 
J1a1.cu.s E,.win for defemlant ,  17'. G. Dean.  

B ~ o c n ~ s ,  J. The defendant insists that there is no evidence of fraud,  
and consequently the niotion for uonsuit should ha re  been granted. A11 
the pertinent evidence upon which fraud could be predicated, is con- 
tained in tlie following admission : "I t  is admitted- thai the fire notes 
aggregating $1,860, r e r e  executctl by L. E'. Gooley to W. G. Dean as a 
part of the purchase price of I3luc Ridge Avenue property described in 
deed from J. C. Dcan to L. F. G o o l ~ y ;  that  W. G. Dean endorsed said 
liotes and deposited same in Biltmore-Oteen Bank as collateral security 
for said TI'. G. Dean note in said bank; that  two of said notes ha re  been 
paid, three have not been paid, arid that  said bank a t  his time holtls 
said notes as collateral security for the unpaid part  of t ne W. G. I ) e m  
note." There is no e~ idence  tending to explain why said notes were 
nlade payable to W. G. Dean instead of J. C. Dean. There is no eritlence 
that tlie son was acting as agent for his father, or that  any confidential 
relationship ~vliatever existed between father and son. I n  other words, 
the fact-status is substantially :IS follows: ,1 father owns a piece of land 
and  eschanges said land v i t h  a third party, receiving another parcel of 
land and notes aggregating $1,860. The notes are rnade payable to the 
son. Subsequently, the notes are found in a bank hypotliecatetl as 
security for the indebtedness of the son. 

This evidence scarcely rises to the dignity of a suspicion and does not 
diwlose, upon the facts presented, the presence of fraud. The  judgment 
of nonsuit should have been granted. 

Rerersed. 
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COJIJIISSIOSER O F  B A S K S  r. I<. G. J O H S S O S  ASD J. EEALC .TOHSSOS. 

(Filed 16 March, 1932.) 

1. Bills and Sotcs H b-Ansncr den~ ing  plaintifi's title to notes sued 
on raises issue of fact and judgment on pleadings is error. 

IVllcre the complaint in a n  action by the Commissioner of Hanlts to 
rccover on certain notes nllcges that the notes \Yere among the assets of 
:I bm1c since bccomi~lg insolvent and placcil in the Comruissio~ier's hands. 
an anslver denyiiig the allegation that the notes were amoiig the assets 
of the b:mk when it  becmne insolvent raises an issue of fzrct for the jury 
to dctermirle, an11 a jcdgment for the 1)laintiE upon tlie 1)lc:ldings is 
erroneous. 

2. Bills and Sotes H a-Possession of notes raises rebuttable presump- 
tion that plaintiff is entitled to recover thereon. 

The possession by plaintiff of p~omisaory notes sued on raises a pie- 

iumption that he has the right to recover thereon, rcbuttable 1)y thc clc- 
fcndant's evidence. 

3. Banks and Banking H c A c t i o n  on note which is part of insolvent 
bank's assets must be brought in name of the Comnlissioner of Banks. 

Ail action on 3 iiote which is among the assets of nu insol~ent  bank 
placed in the hands of the Con~niissioner of Hanks must be brought in 
the name of the officer occupyii~g tlle pxition of Commissioner of Bunks 
and 11ot by the "Commissioner of Banlis," but  the dcxfect may bc cured by 
amendment. 

- ~ I ~ P O I L  by K. B. Joh i l so i~ ,  defei~dai i t ,  f rom C'ulipc'r, S'pr>cial ,Jucl!/c~. 
a t  J a ~ i u a r y  Term,  1932, of TAKE. E r r o r .  

.1. .I. F l e t c h e r  f u ~  appe l lan t .  
A .  L. Prrr r ing fon ,  Jr., f u r  appel lee .  

-\uaars, J. T h e  action n a s  iiistituted i n  the llaine of the C'o~llrnissiol~er 
of Banks  to  recorer on two proniissory iiotes alleged to h a r e  beell ese- 
cutetl arid  deli^ ered by K. 13. Jolmson arid J. Heale Jolmson to the 
Ralcigli Banking  a i d  Trus t  Colripal~y. I t  appears  f rom the record tha t  
a t  the l l ea r i~ ig  no c \ ide i~ce  Tras formally introduced. T h e  plaintiff pro- 
ducctl and exhibited t h e  notes i n  open court,  and  a t  tlie requcst of the 
court the d e f e l l t l a ~ ~ t  filed a copy of a lcttcr f r o m  t h e  F i f t h  T h i r d  Ui~ io i i  
Trus t  Conipany, of Cincinnati,  Ohio, to  the  defcnrlant J .  Bealc Jolili- 
soil, dated 22 S ~ p t e n i b e r ,  1930, s ta t ing tha t  the conipaliy lield t h e  t n o  
notes on nl l ich the philitiff brought suit a i ~ d  drmai id i~ lg  payment f i x ( .  
days before matur i ty .  

Judgment  was awarded the plaintiff on tlle ground tha t  the ansuer  

filcd by the  nppcllant rai.es no issue of f a r t  to be found by tlic jury.  
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T h e  answer denies the  allegation t h a t  a t  t h e  t ime the  Corporat ion 
Commission took possession of the  Raleigh Banking  a n d  T r u s t  Company 
the la t ter  h a d  t h e  notes i n  controversy among i ts  assets, o r  now has  them, 
and pu ts  i n  issue t h e  plaintiff's t i t le to  t h e  notes. 

Assuming t h a t  the  plaintiff's possession of the  notes rabies a presump- 
t ion of his  r igh t  to  enforce payment  t h e  presumption is  subject to  
rebuttal.  White v. EIines, 182 N. C., 275. As the  appellant 's answer 
controrer ts  the  allegation of ownership, t h e  plaintiff was not entitled to  
judgment on t h e  pleadings. 

Fur thermore ,  t h e  action mus t  be prosecuted i n  the nam. of the  officer 
who occupies the position of Commissioner of Banks  and  not by "Com- 
missioner of Banks," as  above entitled. Commissioner of Banks v. 
Harvey, ante, 380. This defect, however, m a y  be cured by amendment. 

E r r o r .  

MRS. JODIE PHIFER, ADMISISTRATRIX OF THE ESTATE OF H. T. PHIFER, v. 
71'. J. BERRY A X D  JOHN C. BERRY. 

(Filed 16 March, 1932.) 

1. Pleadings D +Demurrer admits  facts properly alleged bu t  not  con- 
clusions o r  inferences of law therefrom. 

A demurrer to a complaint admits the facts therein rlroperly alleged 
but not conclusions or inferences of law therefrom, and where the de- 
murrer sets up the defense that the plaintiff had accepted a n  award 
under the Workmen's Compensation Act and was therefore barred from 
maintaining the action the plaintiff's right to maintain the action will be 
determined as  a matter of law by a construction of the Compensation 
Act. 

2. Master a n d  Servant F a-Vpon paying award t h e  insurance carrier 
may prosecute action begun by employee against third person. 

Although the administratrix of a deceased employee who has received 
compensation for the employee's death under the provisions of the Work- 
men's Compensation Act is thereby barred from prosecuting any other 
remedy for the injury, she may, pending the hearing before the Industrial 
Commission, institute an action against a third persol1 u-hose negligent 
acts caused the death of the intestate, C. S., 160, and where the insurance 
carrier has paid the compensation later awarded, it  is subrogated to the 
rights of the employer and may by the express terms of th! Compensation 
Act maintain the action against such third person in t t e  name of the 
administratrix, AT. C. Code of 1931, sec. 8081(r),  the right of action not 
abating by the insurance carrier's subrogation to the plaintiff's interest 
pelzdente lite, C. S., 446, 461, and where in such action it  is alleged that 
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the action was being prosecuted by the insurance carrier for its benefit 
the defendant's demurrer entered on the ground that the action was barred 
by the award under the Compensation Act is properly overruled. 

APPEAL by defendants from a n  order of Oglesby, J., orerruling their 
demurrer to the reply filed by the plaintiff. Heard in M E C I ~ L E A B ~ R G  
on 3 June,  1931. 

On  9 February, 1930, H. T. Phifer ,  plaintiff's intestate, was driving a 
delivery truck of Foremost Dairy  Products, Incorporated, oil West 
Xorehead Street in the city of Charlotte. At the intersection of More- 
head and Mint streets a collision occurred between the truck and an 
automobile owned by the defendant W. J. Berry, a resident of Durharn, 
and driven by his son, John C. Berry. I n  the collision the intestate 
suffered injuries which caused his death. The  plaintiff qualified ae 
administratrix of his estate and brought suit against the defendants: 
alleging that the death of her intestate resulted solely from the negli- 
gence of the defendants. 

The  defendants denied all the allegations of negligence, pleaded con- 
tributory negligence, and alleged: ( a )  that  the plaintiff had sought 
compensation for the death of her husband under the terms of the 
Workmen's Compensation Act ;  (b )  that  the Industrial Commission had 
awarded her compensation which she liad accepted; (c)  that  by the terrnr 
of the Compensation Act, section 11, her claim for compensation was 
an election of remedies and that  she had no right to proceed at law 
against the defendants in the present action. 

The  plaintiff filed a reply to the answer in which she denied that  she 
\\as barred by an election of remedies, and alleged: 

( I )  That  soon after the death of her intestate she filed with the 
Industrial Commission a claim for conlpensation against his employer, 
Foremost Dairy Products, Incorporated, and against the Indemnity I n -  
surance Company of North America, nhich had insured the employer's 
liability. 

(2 )  That  the employer and carrier denied liability and appealed to 
the Superior Court from an  award made by the Industrial  Commission. 

(3 )  That  while the matter mas pending in the Superior Court the 
plaintiff instituted this action. 

(4, 5 )  Tha t  the appeal to the Superior Court resulted in a judgment 
affirming the award and that  the judgment was affirmed on appeal to 
the Supreme Court. 

(6, 7) That  by the terms of section 11, chapter 120, Public Laws of 
1929 (Kor th  Carolina Workmen's Compensation Act), the Indemnity 
Insurance Company of North America became subrogated to the right 
of the plaintiff to prosecute this action for the use and benefit of itself 
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a l ~ t l  of tlie plaintiff as  tlieir interests might  a p p e a r ;  tha t  this  action is 
1 ) r o w c u t ~ l  by the Ilitleninity Insurnlice Conil)any of T o r  11 L\nierica a \  
assignre of t l ~ c  r ights  of the plai i~t i f f  ulider said act fo r  its on11 use and  
l~ciiefit, alltl f o r  sue11 use and  benefit as  tlie plaintiff m a y  have therein 
under tlie terms of said a c t ;  and  tliat the plaintiff as  administratr ix  of 
tlw ebtatc of 11. T. l'liifcr lias agreed to be boulid by the pr ior  riglits of 
the Insurauce  C o l n p a i ~ y  ill and  to the  proceed!: of a n y  recovery tha t  m a y  
be had  i n  this action. 

T h o  clcfcntlai~ts' tIeiiiurrer to the reply is  as follon s : 
(1) I t  a p l ) w r s f r o i i i  the plaii~tiff 's pleadi i~gs filed i n  this  cause tliat 

the plaintiff's illtestate v a s  employed a t  t h e  t ime of his  ('eat11 by Fore-  
iiiost D a i r y  Products ,  Incorpora ted ;  tliat tlie plaintiff as  t ie adnliiilstra- 
t r ix  of tlie tleccased filed her  claim for  compensatioii uniler the S o r t l i  
('nroliiln Worknicii's Conipciisntion A c t ;  tha t  an award of cori~pensat io~i  
was nlntlc to tlic 1)laintiff as  a result of the death of lwr intestate as  
l w o ~ i d e d  by tlie Workmen's Co~npcnsa t ion  A c t ;  t h a t  a f w r  various ap-  
lwals n e w  prosecuted the a n a r d  n a s  affirmed by tlie Supreme C o u r t ;  
nud tlint the award is being carr ied out by tlie employer against nlioin 
tlw same was filrd, or by i ts  iiisurer. 

( 2 )  Tl iat  the S o r t l i  Carol ina Workmeii7s Conipensation Act, section 11 
(S. C. Cotlt', 1031, sce. SOYl(r) provides tha t  the  acc?ptallce of a n  
a\\  nrd of c o i i i p r ~ ~ s n t i o ~ ~  bars  fur t l icr  proccedii~gs i n  a n  actioii a t  law for  
tlanlagcs, a11d tlint tlic acceptalice of tlie awartl of compeusation by tlie 
plai t~t i f f  bars  fu r thcr  1)roceeding ill th i s  action. 

( 3 )  T11:it the  a c t i o i ~  of t h e  plaintiff abates a i d  slie cannot proceed 
fur t l icr  with it  upon niid a f te r  tlie acceptance by her  of the  award of 
roinpensatioii under  tlie Workine~i ' s  Conipensatioii Act.  

T h e  t l (~murre r  I\ as  overruled. T h e  defendants excepted and a p p ~ a l e t l .  

1). B. Snt i t l t  alltl J .  E'. E'lozccrs f o r  a p p e l l a d s .  
J .  L a z i ~ w w e  J o n e s  a d  l ' a i i a f c r ro  cY. C'larkson for  appel lee .  

. h . i ~ r s ,  J. I n  her  reply the plaintiff alleged tha t  a f te r  licr liusband's 
dcatli slie instituted a proceeding before the I i idustr ia l  Coinmissioi~ 
against Foremost  D a i q  I'roducts, Iiicorporatcd, her  i ~ i t e s t ~ t e ' s  employer, 
and  the I n d c n ~ i i i t y  lnsural ice Conipany of h-orth America, which had  
insured tlie employer, to recoxer compensation f o r  tlie death of her  
intestate;  tha t  tlic respontlents denied l iabi l i ty;  tha t  compensation ~ v a r  
f i i~z~l ly  awarded pursuant  to  a n  o p i ~ i i o n  of the  Supreme Cour t  ( D e p ~ n d -  
cn t s  of I 'h i fer  P .  Dairy,  200 S. C., 65) ; t h a t  the insurer  then admitted 
i t s  liability and  uiidcrtook to c a r r y  out and  is now cal-ryiiig out the 
terms of tlie a v a r d :  that  while tlle proceeding begun before the  Indus-  



N. C.] SPRING T E R M ,  1932. 

t r i a l  Commission was perldiug on appeal   id befor? i t  had heell tle- 
terri~iiiccl she began all actiou at  law against tlic d ~ f e n d a n t s  ill the 
Superior  Cour t  of Mecklenburg C o u n t y ;  and tliat i t  is no\v prosecutctl 
by the Indemriity I l lsurance Company of Sort11 America as  c o ~ l s t r u c t i ~ e  
assignee of the  l~laint i f f .  

Tlie demurrer  aclrnits t h e  plaintiff's allegations of fact  but riot her  
inferences o r  conclusioiis of l a v .  Y a r b o r o u y h  1 , .  P o r k  C'omrn i s s io r~ ,  
196  x. C., 284. It raises a n  issue of law which i n r o l ~ e s  a n  i i l ter l~reta-  
tion of section 11 of tlie Workmeii's Clonilw~isatioii Act. Pub .  L a ~ r s  
1929, cli. 120 ;  N. C. C'odr, 1931, soc. 8081 ( r ) .  

*lf ter  providing tliat the riglits ant1 re~lietlies therein granted s l id1 
exclude al l  other r ights  and  remedies of employee, h i s  persoiiul 
representatire, parents, depende~lts ,  atit1 nest  of kin, as  against the  
eniployer a t  caomnlon law, section 11 proceeds a s  follows: "\.\'hell such 
erilployec, his  l ~ e r s o ~ ~ a l  relxweiit:itive or u t l l ~ r  person m a g  Im\-e a r ight  
to rccorer dariiages fo r  such injury,  loss of serrive, or death fro111 ally 
1wrson o t l i c ~  tlian such elliplover, lie imry iliatitute a n  action a t  1:iw 
a g a i l ~ s t  such third person or lmsoilr  before ail a~i-artl  is m:dc ulitler 
this  act. mid prosecute the  same to i ts  fitla1 t le terni inat io~i ;  but either 
tlie a c w l ~ t a u c e  of a n  a r n r d  l l c reu~~t le r ,  or the procureinerlt of a juclg- 
riient i n  an  actioli a t  law, sllnll be n bar  to p r o e c ~ ~ l i l ~ g  fur t l lcr  v i t l i  the 
altc.r~iate renlc~ly.  . . . T h e  acceptn11c.c of ail a ~ r a r t l  u ~ i d o r  this  act 
against ail elill~loyer fo r  cornlwiisatioi~ for  the ill jury or tlentli of a11 
eriiployee shall operate a:: :ti1 a ss ig~lmrnt  to  the e~i lployer  of ally right 
to rccaorcr tla~iiages ~rl i ic l i  the  i i i ju rc~ l  eiiil)loyec or liis 1)ersoliul repre- 
aeutat i rc  or otlier person m a y  h a r e  agaillst ally otilc,r 1):rrty fo r  such 
i n j u r y  or d e a t h ;  ant1 such eriiploycr sIia11 be suhrogatetl to  a n y  such 
right,  and may cl~force,  i n  his  o v n  name or ill the II:IIIIC: of tlle i~ijurc.cl 
wlployee or h i s  pcrsoil:rl r c l ~ r c a c l ~ t a t i r c  the legal liability of suc.11 otlier 
par ty.  I f  the iiljurecl cmployec, his l w s o n a l  rel)iweiitnti\-e o r  otliijr 
persoil eiiti t l td so to do, has  m:~tle a c l t h i  u l~ t lc r  this  :~c.t  aga i~ is t  liiq 
cmploycr, aiitl lias ]lot proccetlctl ugaiiist such otlwr party,  thc. cinployer 
may ,  i n  order to  prewll t  tllc loss of lii.; right:: I,>- tllc 1);rssngr of tiliiv, 
i i lstitute such ar t ion pr ior  to the rrlaki~ig of all avxrt l  lierc~utitler. . . . 
V l i e n  a n y  e m l h y e r  is ilisuretl a g a i l ~ s t  li:rbilitF fo r  conlpelisatioli \\it11 
ail? iiisurance carrier,  alld surh  i i isuru~lre  c:~rricjr ~1i;lIl l l a ~ e  pait1 :II I>-  

c o l ~ i l ~ i ~ ~ l s : ~ t i o l ~  f o r  n h i r h  tliv rmploycr i.; li:il,l(, 0 1  s11:111 ll:r~.e a s s u ~ ~ ~ c d  
tllc liability of tlic employer therefor, i t  s l ~ a l l  1)c s u l ~ r o p a t d  to  all  tlic 
r ights  and duties of the ernplo-c~.  ancl may  c311fvrcc :tiry sllc.11 riglits i l l  

i t s  own name or i n  the liaiiie uf the  illjuretl c~iliployc~c~ or  his 1)t~rso11:~1 
rcprese11tati~-e: I'rocitletl, h o w r r c r ,  notliing 111~rt~iil sliall he collstrncd 
21s v o n f e r r i ~ ~ g  upon insuranc.e carrier.; ally otlit~r or funtlic~r riplits that1 



392 I K  T H E  S U P R E M E  COURT. [a02 

those esistiiig in the employer a t  tlie time of the injury t:, his employee, 
anything in the policy of insurance to tlie contrary notwithstanding." 

The first prorision restricts tlie employee, his personal represeiitatiw, 
or other person to recovery by one of the alternate reinelies. I f  lie has 
a riglit to recover damages from any person other t h a i ~  tlie employer, 
lie may institute an  action a t  lam before an award is .nade and may 
prosecute liis suit to its final determination; but if lie procures a judg- 
inelit ill tlie action a t  law he is barred of his remedy for r n  award untler 
tlie Workmen's Compensation Law, a i d  if lie accepts a i l  nward Iic is 
barred of his remrtly ill the action at law. H e  may recorer by one of 
the alternate remedies, but not by botli. Thougli he may proceed concur- 
rently against the employer and n third person, he cannot recover both 
cornlwisation under the act and damages ill an action at law. Honi~oltl 
on Rorkmcn's  Compensation, 154, see. 41; l iorsnzan u .  Richmond.  E'. 
cf P. R. Co., 157 S .  E. (Va.) ,  158. But, as pointed out by C107~1101', J., 
in B r o w n  v. R. R., ante, 296, 264, this does not affect the right of the 
employer or of tlie insurance carrier, who lias paid the award, to main- 
tain an action agaii~st  a third party who lias ~vrongfully caused tlie 
illjury for which compensation was given. 

Section 11 pol-ides that the acceptance of an award shall operate as 
an  assignmcllt to tlie einployer of any right to recorer damages which 
the iiijured employee or liis representatiw may liave; that  tlie employer 
shall be subrogated to such right and may enforce in hi3 own llanie or 
in thc name of the employee or his pcrsonal representative t l ~ e  legal 
liability of tlie other par ty ;  and that an insurance carl-ier which lias 
paid compensation for the employer shall be subrogated to the employer's 
rights and duties and may enforce such rights in its own name, or in 
the name of thc injured employee or his personal rcprewntatil-e. Tho 
compensation law assig~is the injured person's right of alltion against n 
fort - feaso~.  to tlie employer or to the employer's insurer a n d  enables the 
assignee to mainta i~i  the actioii \vliieh the cmployee could have main- 
tained had no sucli assignment been made. 2 Schneider's T\Torknien's 
Compensation, see. 466. I n  such case the action is prowcuted, not ill 
b r l d f  of the injured employee, or of tlie persons desigi~ated as b e n d -  
ciaries of the recovery under C. S., 160, but in behalf piimarily of the 
employer or of the insurance carrier. l l rou 'n  ?;. R. R., sapra. 

Here tlie Indemnity Iiisurance Company of S o r t h  ,lnierica is liable 
for the award and is undertaking to pay it. B y  the tci-nis of the act 
tlie company is, therefore, the assignee of any right to recover damagey 
which the employee or his personal representative had  g gain st the de- 
fendants, and is, moreover, subrogated to such right, subrogation being 
merely an application of equitable principles. 
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The  C'oniperisation Law provides that  any amouut collected by the em- 
ployer in excess of the amount by him, or for n l i i c l~  lle is liable, 
shall be held for tlie benefit of the injured eliiployce, or other pcrsoll 
entitled thereto, less such aniounts as arc paid by tlir employer for 
reasonable expeuses slid attorney's fees nlien approled by the Industrial 
Commission. I t  is allnged in the reply that the present action is prose- 
cuted by tlie Indeniriity Insurance Company of S o r t h  ,Znierica as 
assignee of tlie rights of the plaintiff for its ovn  use and benefit and for 
such use and bellefit as the plaintiff may have under the law. and that 
the adnliiiistratrix has agreed to be bouiid by the prior riglits of t l ~ c  
insurer in the recorery. The  demurrer admits these :illegations. Upo11 
this adniissioii we must assume, a t  least in the absencc of :~llr~gation or 
proof to the contrary, that the insurer is prosecutiiig the action by virtue 
of the assignmelit of the einployee's riglits and its subrogatio~l thereto, 
and that the action is proprrly constituted in court. 

111 I i o r s m m  1;. R icht t zond,  E'. & P. R. C'o., s u p r a ,  the Supreme Court 
of Alppeal of Virginia lield that the plaintiff by accepting corriperisatio~~ 
under the Worknien's Cornpensation Act from his employer's ilisurrr n a s  
"barred from institutillg an action in his own name for recorery agai~ist  
the defendant"; and in  Il.'lllia~rlson T .  11'elltilan, 1.58 S.  E., 777, the same 
Court rcniarked tliat in l l o ~ . s m a n ' o  t use the plaintiff ainentled the n rit 
and elidorsed thereon the names of the eniployer and the iiiwra~lcc, 
carrier \vitliout their rollsent. I n  tlie latter case a similar entlorsc~niel~t 
was niatle ni t l i  the knowledge and co~lseiit of the eniployer, atid it w a i  
lield that the action was for his sole benefit. The cause was rcrriailtltd 
for proceedings to ascertain the sum to be paid. 

-1s was said in TT'illiamson 1 % .  1T'ellman ail eniployce's acccptai~ce of 
an award "is a complete bar to hi.\ proceeding nitli thcl al tcri~atire 
remedy." But the common-law rule tliat by the transfr~r 1 ) ~ n d e l t f e  l i t ( .  
of tlie plaintiff's iiitcrest in the subject-matter the actioil ~~eccssari ly 
abates, has bern abrogated hy statute. C. S., 446, 461 ; 17 ('. cJ., 1.59, scc. 
296. 1 1 1  vast of a transfer of interest "thc actioi~ ~ 1 1 ~ 1 1  bc co~~t iuuet l  ill 
the ~ ~ a n i e  of the original party or the court niay allow the p r r ~ o n  to 
whom the transfer is made to be substituted ill thc action." C'. S., 461. 
ITiitler section I1 the subrogatecl party iuay enforce tlie legal liability 
of "any perso11 other than such employer" ill liis ow11 ]lame or ill tlie 
name of the injured employee or his p e r q o d  representat i~e.  

Upon the allegations adniitted by tlie demurrer n c  think the j u t l g r n ~ ~ ~ t  
should be 

Affirmed. 
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TOM MURPHY I-. FRAXI i  J I U R P H T  A X D  CAROI.INA BIISERAL 
CORIPAXT. 

( Filed 16 March, 1932.) 

Scgligenrc A C-WIICIT owner 11as not increased the hazard he is liable 
to licrnscr only for  wilful 01. wanton negligrnce. 

Where an cml)logrr o\Yns a railroad track in connection with his mill- 
ing oper:~tionr, and nil cmploycv, after \vorking hours, uses the track 
for his o\111 1)lcnsure I I ~  riding on a llnnd-car owned by t h ~ ?  eml~loyecs and 
used on the truck uuclcr an iml)licd pr;ituitous permission of the employer: 
I i c ld .  the cn11)loycc is a licensee in such use of the track, and the em- 
1)loycr is uot li:~ble for an illjury to the employee in such circumstallccs 
\\here he has i ~ o t  i~icreased tlic hazard or is not guilty of ~r i l fu l  or wanton 
~icglige~iccl, ant1 where in the employee's aetioii tlicre is n ) evidence tend- 
ills to show f i~cts  constitiiti~lg these elements n nonsuit should be entered. 

CIVII. ACTIOS, before I lccrwootl ,  Spccia2 Jr i t lge ,  at  -1ugust T e r m ,  1091, 
of Y.\scYx. 

T l ~ c  t lcfei~t la~ir ,  C.'aroliliir X i l ~ c r a l  Cornpai~y,  ownctl a11t1 opcrated :I 

fcl(lsl)ar n ~ i ~ ~ e  Ilcnr the  falls of B i g  Crnhtree Creek, a11t1 :llso 01~11s n 
liiir> of r a i 1 n . v  about eight miles iii l e~ lg th ,  over n.llich road la rge  
q w u t i t i e s  of ore or fc'ldsp:~r ~ v e r e  t r a ~ ~ s p o r t e d .  Certaiu el iployccs of tllc 
c.orl)or:~te tlcfcntlai~t onlictl wlint is referred to ill the  e d e ~ l c e  as  a spat.  
-1 s1):1t is  :L g:1so1111~- l i a~~c l -car   bout eight f w t  1oi1g ailcl f o u r  or five 
f w t  wide. There  a re  plallks on each side of the car  and  ~ C ~ F O I I S  r iding, 
sit 011 t l ~ e s e  p l a i ~ k s  alitl rest their  feet 011 a rest board o w r  the sitlc of the 
car.  Tl ie  top of the  ca r  is flat like a tahlc. T h e  evidence tcndctl t o  s h o l ~  
that  fo r  several years tliis gasoline flat car  liad becn orerated u p  ant1 
t l o w ~ ~  the  roatl 011 Sundays  :md ~ a r i o u s  peoplo rode ther2on. Tlie roatl 
Iwl  11:ltl lilnlly sliarp C I I ~ T . ~ ~ .  SO price n a s  c!liargcd f o r  r i t l i~lg the car .  
'l'llc c x d e ~ ~ c c  f u r t h e r  tended to show tha t  tlie plaintiff was employed by 
t h e  tlcfcndalit ~ l i i l c r a l  Company and  workotl unt i l  twc lw o'clock Sa tur -  
(lay. 011 Su11tl:lj- m o r n i ~ l g  the  plaintiff n.cllt out to  the  road and  fount1 
that  the  I l a l~d-c :~r  Tvns beilig opcrntcd that  day  a i d  s e w r i  l pelsso~ls w r c  
r i t l i~ lp  thereon. T h e  car  m u  drive11 by the  defeildant, E ' rank l\lurplly 
I I c  sig~l:llcd t l ~ r  c : ~ r  a i ~ t l  i t  s tol)ptd nl~t l  11c l)o:~rdctl i t .  'l'lw ~ ~ : ~ r r a t i v v ,  
:IS give11 by the  plaintiff. is su1)stmltially as follows: " W I ~  si t t ing on 
this ca r  your  feet rested 011 a lit t le platform or  a l i t t l ~  board across 
there. You sit O I I  the car  lik(s you were s i t t i i ~ g  on the sitlc of this  table. 
r '  l l ~ i s  car  was :1130 us (d  for  liauling supplies to the mine. S e w r a l  times 
I llavc seen F r a n k  M u r p l ~ y  o p c r a t i ~ ~ g  tliis car on Sui idnjs .  I haye sern 
h im 01)eratiilg tllrec o r  four  Sui~t lays.  H e  has becn ea~ployecl 1)y tlie 
(- 'arolii~a M i ~ l e r n l  ( ' o l n p l l y  tllrer or four  years. F r a n k  N ~ ~ r p l i y  n-as 
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tlri\-i11g the car  oil thfx d a y  I was i ~ i j u r e d .  I got o t ~  the car  about 200 
> : ~ r t l i  111) fro111 h i g l ~ n : ~ -  S o .  69. I lint1 iicltleti on tho iB:rr 011 h u l r d q -  
l r i o r  to the t ime 1 n a, i ~ ~ j u r e t l  a l ~ t l  011 11 cclk (la>. :rl.o. T l ~ c  roail cur \  cd 
a t  t l ~ c  point nlic're I n u s  i i~ jure t l .  T h e  joint stuck out tlic'rc it1 tlicx ~ u r ~  (' 

of the road ant1 tllcrc, T\ a. a l i t t le  cle~ntio11-not n1uc11. Erallli MurlJll? 
T \ : I <  d r i ~ i l ~ g  the  r a r  a t  :I sl)ectl of fiftien or t ~ i c i ~ t y  i~ i i l cs  : I ~ I  hour .  0 1 1  

the (la) I I\ as  injurccl I tl~iltlr  Fratllr I l l ~ l r ~ ~ l ~ y  \\ as t l ru~rk.  V11tj11 11 i 

~ ~ ! ; ~ e l ~ c t l  the cur1 e t l ~ c  motor ca r  ga l  c a quirk jerk ant1 1 fell oft. T l ~ t  l i  

1) ;~ l i .v  :lt tlicx t i n ~ c  aii(1 11x1 i ~ o t  ~rorliecl fo r  t11c11i s i i~ce  t w c l ~ c  o'clock tlic 

.spol ic~~ to her .  I was cu i l~for ta l~ lc  O I I  tlic riglit-~I;III(I iitlc alicl 11utl 1111 

fell  off tha t  c2ar a t  t l ~ a t  tiiue c ~ r c y t  I I I ~ , .  L nay oil t l ~ c  ea r  t11:it day  for  

h u r t  tlicrtl n:ri $1 joilrr ill tlir, tr21ck out of aligt~irrc,l~t. 
Tllc tlefentl;~i~t off?rcd Loc>kic T o l l v  a >  :i niti~c.*-,  n h o  tc>,itificd thdt  

tllc phitltiff f i n t  .at elon11 011 thcl right-li:ii~tl , i t i t .  of t11c car  :111,1 t11ci1 
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came orer and sat by her and attempted to hug her and take other 
liberties with her person, and that thereupon she "pushed him off the 
car." The defendant also offered the testimony of sever11 persons who 
were riding on the car, to the effect that  Lockie Tolley liad pushed tlie 
plaintiff off the car or that they had heard her warn him about liis 
familiarity. 

The following issues were submitted to the jury:  
1. "Was the plaintiff injured by the negligence of the defendai~t, 

Frank Nurpliy, as alleged in the complaint?" 
2. "Was the plaintiff injured by the negligence of the dcfendant, 

Carolina Mineral Company, as alleged i11 the complaint 1" 
3. "Did the plaiiitiff, wlien lie got upor] the spat or hand-car on tlie 

track of the defendai~t, Carolina Mineral Company, assLme the risk as 
alleged in tho answer of the defendant, Carolina Mineral Cornpai~y?" 

4. "Did the plaintiff contribute to his injury by his cwn negligence, 
as alleged in the answer ?" 

5 .  (<What dainages, if any, is the plaintiff entitled to recorer?" 
The jury answered the first issue "So," the second iswe "Yes," and 

third issue TO,)' the fourth issue and tlie fifth i s ~ u e  "$1,500." 
From judgment upon tlie verdict tlie Mineral C o n ~ p a r y  appcaletl. 

Charles I lutckins for plaintiff. 
Watson & Fouts and I-'. IT'. Gadand  fo r  defentlanis. 

BROGDES, J. The measure of duty owed by the Mineral Company to 
the plaintiff must be determined by establishing the status of tlie plain- 
tiff at the time he fell or was pushed from the car. Thc plaintiff testi- 
fied: "I was on the car that  day for my own pleasure and conr.eniencc, 
and none of the men on the car were working for the coirlpaily that day. 
That  was 011 Sunday." This declaration classifies the plaiutiff as a 
liceilsee upon the tracks of dcfendant. The  duty that an owner of 
lxen~ises owes to a licensee was thus stated in Pefersor; v. R. R., 143 
S. C., 260, 55 S. E., 618: "A licensee who enters upon premises by per- 
mission only, without any enticemelit, alluremeut or inducement being 
held out to him by tlie owner or occupant, c3annot recoror damages for 
illjuries caused by obstructions or pitfalls. IIe goes a t  liis own risk and 
clijoys tlie license subject to its concomitant perils." To the same effect 
is  the tleclaratioii in Nrignlan zs. Construction C'o., 192 S. C., 791: "The 
gcncral rule is that a trespasser or permissire or bare liceiisee upon tlie 
property of allother cannot recover for defects, obstacles or pitfalls upon 
tlie ~ remises ,  unless the iiijury shall result from wilful or want011 
negligel~ce." Q~iuntz r .  R. R., 137 N. C., 136, 49 S. E., 79;  Jaws 2.. 

R. I?., 199 S. C'., 1, 153  S. E., 637; G'ibbs c. R. I?., 200 S. C., 49, 
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156 S. E., 138. Direct ly  i n  point is the  declaration of law i n  Tl'illis c. 
R. R., 122 S. C., 905, 29 S. E., 941, as  follows: ' (The court properly 
told t h e  j u r y  t h a t  tlle plaintiff x a s  not a passenger, but  a mere licensee 
r iding on the hand-car by permissioii, and tha t  as such he took all  the  
risks of tha t  mode of travel (such as  i n j u r y  by the hand-car ruimirlg 
off tlic t rack,  ant1 the l ike) .  B u t  this  did 11ot give the deferidant the  
p r i \  ilege of killing or mainl ing h i m  a t  sight by i ts  gross negligence," etc. 

T h e  defeiidant did not o w l  the hand-car upoil which tlie plaintiff was 
r i t l i l~g.  I-Ton c w r ,  i t  pe r~r l i t t rd  i ts  tracks to he used hy the on  riers of said 
car .  Even  assuming the existence of a prevailing custom tha t  employee> 
were l~erniittetl  to use the  tracks of d c f e ~ ~ d a r i t  f o r  operat ing a liantl-car 
thereon, still  there is no evidence tha t  t h ~  corporate defendant co~i ln l i t t e~ l  
a n y  iir~gligcnt act  tending to increase the  hazard to plaintiff while lie 
wn. ellgaged iii using i t s  tracks f o r  his  own purpose. Hence, the principle 
a ~ ~ u o u ~ ~ c e d  in the  Brigman and J o n r s  c c l ~ t s ,  s r c p i a ,  does not apply. Con- 
sequwt ly ,  the niot ioi~s f o r  11o11suir shoultl have becn granted.  

H c ~ e r s e d .  

STATE r. V. R I .  RAWLS. 

(Filed 16 March, 1932.) 

Partnership G a-111 1)rosecution for a1)propriation of partnership funds 
fraudulent intent is essential elcment to be found by tlle jury. 

S. C. Code of 1931, see. 4274(a) ,  relating to appropriation of partner- 
shilt funds by one of the partners, ~rovitles that fraudulent intent t o  
clel~rive his copartnrrs of the use of tlie funds is an ingredient of the 
of'fense, and such fraudulent intcnt is an essential element of the crime 
and must b,e proved by tlie State, and in a prosecution under tlie statute 
ail instruction that the jury should return a verdict of guilty if they 
found beyond a reasonable docbt tlle facts to be as the evidence tended 
to sliow, is error, the questic~n of frauilule~lt intent being a question for 
the jury to determine from the evidence. 

A 1 ~ ~ ~ , ~ ~ ~  by t lefc~~tlai i t  f rom C' rnnm~r ,  .I., a n d  a jury, a t  J a n u a r y  Term. 
1032. of PITT. S e w  tr ia l .  

T l ~ i  e\ idc!ice tends to  shon tha t  there \I as a p a r t ~ i c r s h i p  1)etnccll the 
t l r f e ~ ~ d a l ~ t  Ra\rlq and F. B. Hooker, to the effect t h a t  R a n l s ,  the defend- 
;tilt, \\ ould fur i i i ih  a t ruck and  do the  selling a n d  t h a t  IIooltcr auld 
furni.li cer tain mwcllaadise to  be sold; that  t h ~ y  nould  divide t h e  
c ~ s p r ~ ~ w  of pas a l ~ d  oil aiiil d i ~  ide the  profits and  losses of tlle busirlese 
equally. T h a t  they srttled weekly. T h a t  in  their  huGncss co~ltlucted b~ 
the defendant i n  P i t t  County, he nas  short $227.48. T h a t  R a n l s  arid 
Hooltcr had a coiifcrel~ce, ill ~ r h i c h  Rawls stated to Hooker  tha t  he had 
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becn "crooked," and  also stated to W i l l i a m s ~ ,  a n  employee of Hooker, 
t l u t  11e Iiad '(played hell." T h a t  defendant went arouiid ~ v i t h  Hooker  
a11d Willianis and ii~tlicatcd on the  books of the partnersliip the amounts  
t l ~ t  hat1 bee11 paid n11t1 Iiad not been accoui~ted for  by l h n  to Hooker ,  
a i ~ t l  tha t  Hooker  liatl settled v i t l i  l ~ i i n  on tlie basis of this  sliortngc of 
$217.4S a i ~ t l  11atl paid liiln liis par t  of the profits, and tha t  tliesc itcrns 
arc. r l ~ a r g e d  upoil the  books of the  coilcern, n h e n  in t ru th  they liatl been 
p i t 1  ant1 the  money retained by Rawls. 

Tlie court,  a f te r  reciting the above exitlei~ce, charged the ju ry  as fol- 
lon s :  "So you ~ I R T  e licartl t l i ~  evidence, gc l~ t le rne i~  of tlie jury.  Tlie 
c ~ i t l c i ~ c c  of the S ta te  is u i ~ c o ~ ~ t r a t l i c t e d ,  tlie tlefciitlal~t offer i i~g no evi- 
tle11cc1 and not g o i i ~ g  011 the sta~icl liilnself. ( I  i i ~ s t r u c t  you, g c i ~ t l e i n e l ~  
of the jury,  t h a t  if you f i ~ ~ t l  bcyontl a reasoi~able doubt llie e v i d e ~ ~ c e  to 
be as t h e  facts  tend to show, to re tu rn  a verdict of g u ~ l t y . ) "  T o  the  
f o r c g o i ~ ~ g  p o r t i o l ~  of tlic charge ill brackets tlie defcntlant escepted and 
assigned crror .  

T h e  j u r y  r c t u r i ~ e d  n verdict of gui l ty  against the  dcfendailt. T h e  
c o w t  below re~itlcrcd judgnmi t  011 t h e  rerdict .  T h e  defei ldai~t  excepted, 
assigl~etl crror  a i ~ l  appcalctl to the  Supreme Court.  

.L f fu~~r~c~y-Gcicc~t~ci l  1:1ummili a ~ a d  Assistant ~ ~ f t o ~ ~ ~ ~ e y - G ' ~ ~ ~ z c i c ' ) z c l a (  Seciwell  
for  t h ( 7  N t a f c .  

~ ? ' J I u I L '  d. JOIICS for  t l ~ f e n t l a n f .  

C~ARKSOS,  J. Tlie dcfcndallt is i i~d ic ted  u~i t l e r  the  following s tatute  : 
".\11y pwsoii engagcd ill a partiiersliip busiliess i n  t h e  S t a t e  of Sort11 
Cnro l i l~a  who shall, ~ v i t h o u t  the knowledge ant1 consent of his  copartner  
or cop:irtners, take f u l ~ d s  belonging to the  p:~rtnership busi l~css  a i d  ap-  
propriate  the  same to his own pcrsoiial usa witli the frnutluleiit intent  of 
d e p r i ~  i n g  his  copi~rt i iers  of t h e  use thereof, shall be gui l ty  of a niis- 
demeanor. A n y  p r s o i i  or perso~is  violating the po l - i s ions  of this  section, 
U ~ O I I  ~ o i ~ v i c t i o n ,  shall he p u ~ i i s h t l  a s  is now done i n  cases of misde- 
11~:111or.)) S. C. Code of 1931, Anno., C. S., 1 2 7 4 ( a )  ( M i c l ~ i e ) ,  I'ublir 
L a m  1011, chap. 127. 

I t  ni l1  be i~o ted  tha t  t l ~ c  s tatutc  u i ~ d c r  nliicli dcfend;mt is i d i c t e d .  
111akcs oile of the  ii~grctlients "with tlie f raudulent  intent  of depriving 
his copartner  of tlic use tliercof." 'Tl~is is not a con~nion-law offelm, but 
a stiltutc of recrnt years, a i ~ d  the  fraudulent  i i ~ t e i ~ t  is  a n  essential ele- 
111(>1it of the  crime. Tlw court below charged t h e  j u r y :  "I i m t r u c t  you, 
g c ~ ~ t l c i n c i ~  of tlie jury, tha t  if you f i ~ ~ t l  beyoi~tl a reasoilable doubt t h e  
evidence to he a s  tlic facts  te11d to sliow, to re tu rn  a r e r  lict of guilty." 
l h f e i ~ d a i ~ t  csccptetl a ~ ~ t l  :~ssigncd error .  f e th ink  the  exception and 
assigl~iiient of crror  111uc.t be sustaiued. 
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T h e  Inn is  thus  st:lteil in ,C. 7 % .  A I I ~ ~ D o ~ z n ? t l ,  133 S. C., a t  11. 63-1. c i t i l y  
autI ior i t i r \ :  "The rule of I a n ,  n i t l i  some esceptiouq, nliicli do iiot 
app ly  to our  case is t h i s :  T1i:rt u l ~ c r i  mi act is  forl)itltlen by l:l\v to he 
done, the  intent  to do the  act i.; the  cr iminal  illtent ant1 the Ian 1)rcsunlc. 
the. i l i te~i t  f rom tlic corniuis4o11 of the a c t ;  but n l i e ~ i  mi act h t~~or i ie -  
cr iminal  ouly by reas011 of tlic iiitcnt, un l t~ i s  the i~~tc,r i t  i. pro] cvl tlic 
o f f c ~ i v  ic not p r o ~ e d ,  and  this iutent must be found hy the 111y a5 :L 

fact  f rom tlic eritlcncc. I t  is f o r  them to i l ~ f t r  i t ,  ant1 not fo r  the court." 
,<. r .  A l l o ~ y a n ,  136 S. C.,  a t  1). G30; S. 1 . .  E'cxll,n(lr, IS2  S. C., a t  1,. 
793-6; L.. h n t  a i t e r ,  ai t tc,  a t  1). 210. 

T h e  f rau i lu le~ i t  intent ill this ca7e n a s  n quest io~l  of fact fo r  i l c ~ t c ~ r i ~ ~ i -  
l~at ior i  by the ju ry  m ~ t l   rot aii i1rfrrc11c.c of Inn for  thp c l e ~ c i ~ i o ~ ~  of tlic. 
court.  111 IT. c. E s t c i ,  153 S. C., a t  13. 75-2, n e  f i l ~ d :  "But  ulicre, n i  311 

infc relire of Inn t h e  ~lncontrntlictctl  el idelice, if accepted as t ruc,  c.t:~l)- 
lielic. the  defendaiit'i gui l t  i t  is permi~s ib le  f o r  tlie court to instruct t l ~ c  
j u r y  to re tu rn  a erclict of gui l ty  if t11r.y find the critlr.nce to he t ruc  he- 
yoirtl a reasoiiablp doubt. Y. c. T-ZIZC\ ,  93 X. C.,  -203; ,C. r .  T T ' i n c l / ~ ~ t r ~ ,  
113 S. C., 642;  S. c. Rtlry, /b id . ,  648;  3. v .  IT'oo?a~-(1, 119 N. C'., 779." 

O u r  c o n c l u ~ i o ~ i  is  not a t  a r i a i r e  \I itli tlie law a' n h o ~  e qtatt (1. W l i ~ t  
thc. t l t f c~~idnnt  ,aid, a s  te.tifiet1 to by tlie State's n i t ~ ~ c s ~ c , ,  n n s  btro~ig 
c ~ r i d t ~ i ~ ~ t ~  of frnuclulc~lt iiitcwt, but  the  i i ~ t e ~ ~ t  \\a3 n q u e ~ t i o r ~  of fact not 
;III  inf(rc.l~cc of l a ~ v .  8. i s .  i \ ' i ~ z ~ 7 ~ ~ f o ~ ~ ,  183 S. C., 7 3 s ;  ,C. 1.. ~ l i r o u ~ ~ o i l .  
18; T. C'.. 715; IT. I * .  I I o m c r ,  138 S. L'., 472;  S. I , .  IInl-tly. IS9 S. C'.. 
799: $9. i .  ,q t r~tL .?and,  192 1. (I., 253. 

T l ~ c  tcstiniony of tlit, htatcl's \ r i t n c w ~  \ \ a s  to t l i ~  ~ f f c c t  t h a t  clcfc1111- 
an t  (lit1 the a r t .  hut n a s  it t lo~le n i t h  f rau t lu lc~ i t  i11tc11t as  tlie litati1tt3 
c o n t l c ~ u ~ i ~ !  Tliis : r~pet2t  s l~oult l  h a l e  been left to the ju ry  ulitlcr 1 ~ 0 1 ~ ~ 1 '  
i~istructioil , .  
In h'. / . D o v  (1, 201 X. c'.. :it 1). 716. .;pc.aki~ig to the s u b j t ~ t  : Lh7-1~(1c3~ 

t h e v  circuin.t:i~ices ulietlit>r lie took the  o:~tli u i lfully :111(1 mrru1)t ly  71 a -  
n m a t t t r  fo r  t h e  ju ry  to tieterriiir~e and  llot a conclu>ioli of Inn.. Tll( 
follo\riiig i~ ib t ruc* t~on ,  tlicrcforc, r ~ ~ t i t l c s  tlie tleft~nrla~it to a lien t r i a l  
' I f  you fil~tl the facts  to he as  testified to ant1 belie7 e all  the ev~tlenre ill 
the c : ~ .  > o u  n ill r e tu rn  n T erdict of guilty. '  " 

Tlie lcar~iet l  :riicl pai11st:rking jutlgc uniilteiitioii:lll~-, no doubt (11 r r -  
loolml that  p1ia.e n l ~ c r c  frautlnlelit intcnt n n s  a n  ii~gretlient of tlic 
oPirlll_s~. 

111 A'. 1%. G t e t ~ ,  13-1 S. C., a t  p. 661, n e  f ind:  "111 tlie a(1nii11istratioii 
of the  cr iminal  l a v ,  i t  is v i s e  to ohsrrvc the  ' la~~tlm:rrks, '  :iiitl I ) ~ P S C ~ I  c 
the nell-tlefi~icd riglitq allel duties of the  court allel jury." F o r  tlic 
reasons giwri,  there r i l u ~ t  be a 

S e w  trial. 
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AIRS. MART BELLE HEAVKER v. TOWN O F  LIKCOLNTOS AsD 
RIARTLAXD CASUALTY COMPANY. 

(Filed 16 March, 1932.) 

1. Master and Servant F g-P1.ovision in Compensation Act for payment 
of awards is statutory modification of distribution statute. 

The law regulating tlie distribution of personal propeity by descent is 
purely statutory, C. S., 137, and the Workmen's Compensation Act giving 
the award of compensation for an injury resulting in death to the wife of 
the employee exclusive of his mother (sec. 77) is also statutory and i s  
valid, being a change made by a later statute of the provisions of  a 
former statute which falls within the power of the Legislature to enact. 

2. Master and Servant F a-Industrial Commission is administrative 
agency, and compensation Act is constitutional. 

While the Industrial Commission in the esercise of its statutory au- 
thority performs certain duties that a re  judicial in tlwir nature it is 
primarily a n  administrative agency of the State in the ~dministrat ion of 
the Compensation Act and its judicial powers are but incidental thereto, 
and the administration of the powers conferred by the statute is not in  
contravention of Art. IT', eecs. 2 and 12 of the Const~tution of Sorth 
Carolina, nor of any other part of our organic law, a r d  objection that  
the act destroys the ancient right of trial by jury or ~'iolates the Due- 
Process Clause or is an unlawful discrimination among clmployees cannot 
be sustained. 

CIVIL ACTIOS, before J loore ,  J., a t  J u l y  Term,  1931, of LISCOLS. 
H a r r y  H e a r n e r ,  while regular ly employed by t h e  t o w i  of Lincohitoii, 

suffered a n  i n j u r y  by accident, t h a t  arose out of a n d  i n  tlie course of 
his  employment, resulting i n  death. A t  the  t ime of h i s  death he left a 
u-ife, Lena Heavner ,  and  h i s  mother, Mrs .  M a r y  Bellc H e a r n e r ,  who  
is  the plaintiff i n  this action. T h e  wife mas wholly depciident upon h e r  
husband f o r  support  and  t h e  mother, who lived with the  deceased, was 
part ia l ly  dependent. T h e  evidence tended to show t h a t  the niother, 
plaintiff i n  th i s  action, o~vned  a fire-sixths undivided interest i n  n f a r m  
i n  Lincoln County, and t h a t  she f r o m  the Jefferson Staildart1 
L i fe  Insurance  Company t h e  s u m  of $2,865.00, constituting the proceeds 
of a policy of life insurance which the so11 carried upon his  life, payable 
to t h e  mother. T h e  carr ier  applied to  the Indus t r ia l  Coiiiniission to 
determine who should receive the compensation under  the  provisions of 
the TTorkmen's Compensation Act. Thereupon a hear ing  was had  before 
Commissioner Dorsett on December 10, 1930, aiid al l  par t ies  appeared 
and were al l  represented by counsel. Af te r  hear ing  t h e  eridence Com- 
missioner Dorsett found a s  a conclusion of l a w  t h a t  tlie widow, Lena 
Heavner ,  wife of the  deceased, was entitled to receive the ent i re  compen- 
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sation. From the a~va rd  so made the mother of the deceased, plaintiff 
in this action, appealed to the full Commission. -1 time was set for  
the heariilg by the full Commission and the plaintiff appeared through 
counsel and made a motion before the Commission to transfer the cause 
to the Superior Court of Lincoln County for t h a t :  (1) the Tlrorkmcn's 
Compensation Act is unconstitutional and void ; ( 2 )  tlie North Carolina 
Industrial Comniissiori, as created, is uriconstitutio~~al and void, aud, 
therefore, without proper authority to hear the facts and make an award. 
The full Commission denied the motion and proceeded to affirm the 
axa rd  decrecii~g the entire compeiisatioii to the widow, Lena Heavr~er.  
iiistead of to tlie mothcr, Mary Belle Hearner.  Thereafter, the mother, 
plaii~tiff ill this action, appealed to the Superior Court. 

The cause was heard in the Superior Court and the trial judge de- 
creed that the Conipeiisatiou Act was coiistitutional and tlie Industrial 
Coinmission pruperly constituted, and thereupon sustained tlie award to 
the widow, from which judgment the plaintiff appealed. 

I T r .  H .  C'l~ilds and IT.'. A. Denliis for p2ainfiff. 
L lac id  P. Llellinqer a n d  Bur-gess (e. Baker for d c f e n d a n f .  

BROGDEX, J. The questiom of law, as  stated in the brief of tlie ap- 
pellant, are as folloxs : 

1. I s  the North Carolina IVorkme~i's Compensat io~~ Act a comtitu- 
tioual a i ~ d  valid enactmelit of lam ! 

2. I s  the S o r t h  C'aroli~~a Iridustrial Comniissio~~, as created ant1 tstab- 
lishcd, a coi~stitutional and legitimate tribunal with power aiid authority 
to hear aud pass upon tlie facts and law in the above entitled cause? 

At the outset the plaii~tiff asserts that under the statute of ciistribu- 
tioil, C. S., 137, subsection 3, she would be entitled to one-half of tlic 
1)ro(~c~cIs arising froin the death of her soil unless the general statutc of 
distribution is niodified by the Compensation Alct. The d i s t r ibu t io~~  of 
personal propwty among the uext of kill of a deceased persoil is statu- 
tory, ant1 the C'ompeiisation Act is statutory. Scctioi~ 77 of snit1 Coin- 
pensation ,\ct expressly provides that "all acts and parts of avti i n -  
consisterlt with any provision of this act are licreby repealed." This 
repealing clause was ilwer inteiided to abrogate C. S., 137, except insofar 
as the Compensatioii Act established a definite mode of d i s t r ibu t io~~  in 
cases falling within the lrrovisioris of the act. -1s the same legislative 
power that ellacted C. S., 137 also enacted the coil~pensatioii law, tlic 
contention of the plaintiff upon this aspect of the ease camot  be 
sustained. 

The constitutional attack upon the compensation law rests upon the 
following grounds: ( a )  that  said Compeusation Act destroys the ancient 



riglit of t r i a l  bp j u r y ;  ( b )  violates clue proc3ess of l a w ;  ( c )  creatcs UII- 
lawful  tliscrirnination in tha t  c r r ta in  el~iployees a r e  not included witliin 
i ts  provisions; ( d )  invades the  frcctlonl of contract fo r  tha t  the  pro- 
v i s i o n ~  of the act  a r c  coml)ulsorg; ( e )  crcutes a court  ill violation of 
-1rticle IT, scctioiis 2 and  1 2  of the Constitution of S o r t h  Ca~o1i; in .  

T lw rccortl discloses tha t  the plaintiff voluntarily submitted to tlie 
jurisdiction of the Indus t r ia l  Conin~ission in t l ~ e  first illstance and did 
not scck to ovcrtliron- the constitutionality of the  act or the t r i b u ~ ~ n l  
aclministering it, un t i l  af ter  ail aciver~e an.ard. B u t  nssuming that  the  
pl:~intif?, unt iw such circwnstuilccs, c:ln n s ~ a i l  the  c~onetitutionality of 
the act or of the power of the  Cormnissio~l to liear an(1 ~ l e t ~ r i ~ i i n e  ques- 
tioils regularly nntl properly bcfore it, nevertlieloss the  constitutionality 
of t h e  act and  of the  corniilissio~i itself is now begout1 qucstioii. T h i s  
Court ,  i n  iilnny tlecisions, lias r e ~ o g n i z e d  t l ~ c  applicabilitp of tllcx act. 
ailtl tllr pon.er of the Cornnlission to atlnliiiistc~r it, witllin tlic bountlarics 
of tlie act. TVhile i t  is teclinically t rue  t h a t  this Cour t  lias not heretofore 
considered the  constitutional questions i n ~ o l v c t l  i n  this appeal,  it lias 
approvtd csprcssly and  ullequivocally t h e  liberal aild b211eficc11t provi- 
siolls t l ~ c w o f .  Indeed,  all  the  major  object ioi~s to the c~onstitutioilnlity 
of c o i i l l ~ c ~ ~ s a t i o l ~  acts have beell considered by the  Suprc~liw C:ourt of tllc, 
r i l i t c d  States  :III[I  nlaily other  courts t l i rougl~out  the c o u ~ ~ t r y .  JIouii!triii 
Y'i~illier C'o. 1 % .  TI7i~s1~i~~gton ,  343 U. S., 219, 61 L. Ed. ,  63:: I l a i r l L ~ ~ i ~ . u  c.  
U l c d ~ l y ,  243 U. S., 210, G l  L. Ed., GTS; - I 7 r ~ r  1-od C ' c ~ l / w l  1;. I:. C'o. 
1.. ll'lritc~, 243 c. S., 183, 61  L. Ed.,  667 ;  - l v ; z o , r a  ( ' ~ t p p r  Co.  I.. I lnnl-  
vier, Z. iO U. S.,  400, 63 1,. Ed. ,  10;s ;  l l a y l ~ r  r. lf;qlclr~c~!j (. 'o~)~ri~i,rsioiz, 
200 S. C., 733, 15s S. E., 383. T h e  courts ant1 tcst\\ .riters l ~ v e  tlcrlareil 
that  col~lpensntion lcgislatioll fa l ls  wi t l i i~ l  the  c s e r c k ~  of tllc 1)olicc. 
1)oww of sovercigntg, :111d for  this  r e i ~ ~ o ~ i  C O ~ I S ~ ~ ~ L I ~ ~ O I I : ~ ~  ol~,ie(~tioils 11:1vc 
11ot ordinari ly  prcvailetl. 

T h i s  Court  lias liever held tha t  the Iiit lustrial Coi~imissioll is n court 
i n  the strict sense of tha t  term.  I i~dcc t l ,  i t  h i s  b t ~ n  espresslp tlwlarctl 
t h t  the 1ntlustri:ll Conl~ilission is p r i i i~ar i ly  nli a t h ~ ~ i i ~ i s t r n t i v [ ~  ngcllt*y 
of tlir  S t :~ tc ,  d1:lrged with the d u t y  of : ~ d m i t ~ i ~ t c ~ r i n g  thv C I o i ~ ~ p e i ~ s a t i o ~ l  
*\ct, a ~ i t l ,  :IS a n  iiicitlent to sue11 ntlniii~istrntion, it l)erforiils tlutics 
( 'wll i r l~ a r e  judici:il ill their  nature." I n  I T  I I c I ! ~ s .  200 S. C'., 133, 1:6 
S. E., 791. I n  disposing of the  qucstious prtwlltetl, i t  is tlceii~ctl U I ~ ~ I O C Y ~ S -  

s:~r>. to l ) y r : ~ ~ n i d  quotntions f rom the  aut l~ori t ics .  1cgitirii:ltc~ argu-  
n~cl l ts ,  topcthcr wit11 the nuthoritics sul)porting tllc va~ , ious  as1)ccts of 
c ~ o ~ ~ s t i t n t i o n : ~ l  i i l l~ibi t ion,  a r e  contninctl and sot fort11 a t  le11gt11 ill the 
r a w s  clctcrmi~~ct l  by the  Supreme C'ourt of the ru i tec '  Stntcs, slcpra.  
'I'lio nwnrtl to tlic wido~v is  

.\iXrmctl. 
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S. Id. COATS ASD TTIFE, ESTHER COATS, v. THE RALEIGH SAVIXGS 
BASK ASD TRUST COilIPAKY, TRUSTEE, ASD ATLASTIC J O I S T  
STOCK LASD BASK. 

(Filed 16 illarch, 1032.) 

Mortgages C e-Mortgagee held not entitlcd t o  apply proceeds of fire 
insurance t o  payment of rrlatured notcs under  nlortgagc provision. 

T h e r e  according to the terms of tlie instrument the mortgagor is le- 
qulred to take out imurance on the p~oye l ty  covered thereby and IU 

case of destruction by hre to apply the p~occeds to the notes secured b) 
the mortgage under the regulations of the Federal Farm Loan Board or 
to rebuild under certain regulations: Held, there being no proviaion in 
the mortgage that the fhnds realized under the fire insurance p o l i c ~  
could be applied to delinquent taxes and the regulations of the Farm 
Loan Board stipulating that i t  could be al~plicd only to the cmuatured 
priucil~al, an order restlaining the forecloiure ulmn tllc ground that the 
mortgagor had a right to apply i t  to the 11ajment of delinquent taxes and 
to the matured notes is erroneous. 

API~EAL by defendants f r o m  C'ranincr, J., a t  Cliaiiibers, 2 l>eceiiiher, 
1931. F r o m  J o ~ s s ~ o s .  

L a n g s f u ~ ~ ,  A l l e n  LL. T u y l ~ r  for appe l lan fb .  
Charles  1.. I l u r r ~ s  f o r  appellee.  

PER CI RIAAI. O n  1 J a n u a r y ,  1929, the  plailitifl's horroued f rom the 
Atlaritic J o i n t  Stock Larid B a n k  of Raleigh $3,700 and cxecutctl tlieir 
note, p y ; i b l c  in  sen i ia i~nua l  installments of $160.07 each 011 1 J u l y  
and  I J a n u a r y  of eac.11 year .  T o  secure t h e  note they executed :I d ~ e d  
of t rust  on laiicl (~vbic11 n a s  duly registcred) providing tha t  the  mort-  
gagors should car ry  fire i i~surnnce  on the builclings nit11 1 0 s  payable 
to the Atlant ic  J o i n t  Stock L a n d  B a n k  of Raleigh and t h a t  tlicy would 
pay t h e  premiunls;  tha t  tlicy should pay al l  taxes, liens, jutlglricrits o r  
nss~ssments  against the property, i n  default of n h i c h  the mortgagee 
could make  payment  and add the anlourit of the  payinents to the secured 
deb t ;  and  tha t  upon tlieir fa i lure  to  conlply wit11 their  cove11al1t.i~ then 
a t  tlie option of t h e  Land  B a n k  the xliole p r i i ~ c i p a l  sum remaining u m  
paid should become due. 

T h e  plaintiffs nlnde dcfault ill tlie pa~- lnen t  of taxes, insurance prem- 
iums, and  r n a t u r d  ir~stallments, and  suffered n jnclgn~cnt to  be docketed 
against them i n  t h e  sum of $SOl.i6. 

T h e  deed of t rust  contains this p ror i s ion :  ' ( In  case a n y  i l ~ s u r c d  bui1,;- 
ings o r  improrements  on said prernises a re  deqtroyetl o r  d;~mnged by 
fire or  wind storrn the  sum or  sums f rom said insurance may nt t h e  
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option of said part ies  of t h e  first p a r t  be applied ei ther  to  the  payment  
of the  note  secured by this  deed of t rust ,  or, subject to  regulations of 
the Federa l  F a r m  Loan Board  and  under  the  direction of tlie Atlant ic  
J o i n t  Stock L a n d  B a n k  of Raleigh, i t s  successors or assigns, to tlie recon- 
struction of tlie buildings or inlprovements so destroyed or damaged." 

One of t h e  buildings was burned, and  iiisurance i n  t i e  sum of $500 
was collected. T h e  plsintiffs having made  default,  the trustee advertised 
tlie land f o r  sale under  the terms of tlie deed of t rust .  T h e  plaintiffs 
obtained a res t ra i i~ ing  order, contellding tha t  they had  :. r ight  to apply 
tlie insurance nioney to tlie satisfaction of unpa id  t a m s  and to the  
instal ln~ei i t  due 1 J u l y ,  1931. T h e  r e s t r a i i h g  order  was cont inurd to 
tlic hear ing  and t h e  defendants  appealed. 

T h e  plaintiffs elected not to  rebuild on the land. V e  find no pro- 
vision ill the  deed of t rust  f o r  tlie application of tlie iniurmlce fund  to - - 

the paymelit of past due  taxes, a n d  the  f a r m  loan regulations stipulate 
that  if tlie money be applied on t h e  indebtedness i t  shall be applied first 
on the  unmatured  principal.  W e  a r e  therefore of opinion t h a t  the  plaiii- 
tiffs a r e  not entitled to  have th i s  fuiid applied a s  they contend. J u d g m P n t  

Reversed. 

1'. J .  CAUDLE, SR.. ADMIXISTRATOR OF FOCH CATJD1.E. I)ECEASED. v. 
SEABOARD AIR LIKE RAILW.IT COMPASS. 

(Filed 23 March, 1032.) 

1. Railroads D c-Demurrer in this case held properly overruled since 
defendant might he found liable on doctrine of last clear chance. 

Where the complaint in a n  action to recorer damages against a rail- 
road company alleges that  the plaintiff's intestate n n s  twelve years old, 
and that, while attempting to cross the defendant's tracks a t  a path 
Iiahitually used by the public, his attention war: nttrnctecl by a rapidly 
moving freight train on one of the tracks. and that while watching the 
freicl~t  train he was struck by the defendant's engine on  another track. 
and that the defendant failed to keep a proper lmkout a i d  failed to gir? 
any wnrning of the a~proac l i  of the snid engine: Held. a dcmurrer to the 
conlplaint was properly overrcled, since the rlefendnnt would he 1ial)lr 
on the doctrine of the last c~lear*chance if the jury should answer tlint 
issuc in his favor up11 prol)er evidence. 

2. Scgligencc C b-Twelve-scar-old child is rebuttably presumed t,o be 
incapable of coutributory negligence. 
h twt>lre-year-old lroy is prinin facie 1)resumed to be incapable of con- 

tributory negligence, hut the l~resumption is rebuttable by proper evidence 
upon the trial. 
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- ~ P P E A L  by defendant from 8rnal1, J . ,  at October Term, 1931, of 
WAKF. -1ffirmed. 

This is an action for actionable iiegligence brought by plaintiff, T .  J. 
Caucllr, Sr., as admiriistrator of tlie estate of Foch Caudle, deceased, to 
recol-rr tlamages for tlie negligent killing of the plaintiff's intestate by 
the tltfenda~lt, Seaboard Air  Line Railway Company. The complaint 
alleges tliat tlie plaintiff's intcstate u a s  a boy about twelve years of age 
nlioie health, habits, industry and training gave promise of a long life 
of usefulness and profit; that he was ~valking along a well-defined path 
TI l~icl i  c ros~cs  tlie defenclarlt's railroad track; that the path TI as situate 
a short distance 11ortli of a grade crossing; that  the path had for many 
jear* prior thereto c~te l ided from State Highway Nos. 10  and 50 acroqs 
the tltfeiidarit'i line of railroad; tliat the well-defined footpath had for 
IIIRIIJ- year? becw used by the public during the day and night;  tliat the 
tl~feiitlant's railroad track n a s  straight for a coiisiderable distance ill 
tach direction from said footpath; that for a distance of about 450 feet 
east of the qaid footpath the defendant's line of railroad n a s  up-grade 
io that a traiu approaching said footpath from the cast would coast 
tlonii grade; that oli 19 July,  1930, a t  about 3 o'clock p.m., tlie plaintiff's 
intestate started across tlie defelidant's line of railroad alorig tlie foot- 
pat11 refcrred to, mid wheu he reached tlie defendallt's line of railroad 
liis attelltion was attracted by a rapidly moving freight train, nliicli at 
said time n a s  t r a ~  eliiig in an easterly direction on the Southern R a ~ l n a y  
Co~ripmy's track uhicli was n i th in  a few feet of the defendant's said 
track; that said freight train co~isisted of a large nuniber of cars and 
waq niaking considerable noise  no\ ing up-grade; t l l i~t  at the time re- 
forrcd t o  tlie plaintiff's intestate was facing in a n.esterly direction, 
a i d  thc p la i~~t i f f ' s  intestate eiitrretl upon or ~ e r y  near the m r t h  rail 
of tlie Seaboard track, and \i as watching the rapidly moving Soutliern 
freight train, n l i e~ i  the, defendant ~~cgl igent ly ,  carelessly and ~ r o n g f u l l y  
rail and operated oiic of its locomotive engines along antl up011 said 
Seaboard track in a westerly direction aiid perrnittetl same to coast 
tloxn grade, and the operatire in charge of said engine negligcritly ant1 
carelessly failed to keep a reasonable and proper lookout, mid neglige~itly 
~ti~cl  carrlessly failed to give reasonable and timely notice of the approach 
of saicl loc~o~notire engine to said point, TI-hen the defendant knew or, 
in the esercise of due care, should haye kno~ir l  that  the plaintiff's ill- 
testate's attention n a s  attracted to said moving freight train and tliat 
he noultl not hear tlie approach of said Seaboard engine, and the 
tlcfer~daiit neglignitlg arid carelessly caused, allowed antl perniittetl said 
locoinoti~e engiiie to collide n i t h  the plaintiff's iutcstatc, his rriangletl 
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hotly u:is carried for a tlistancc of z~bout 120 feet, a1 (1 he diet1 as a 
~ c . \ l ~ l t  of thr  injuries sustailicd at  said time. 

Tllc ~~)wi f i cn t ions  of ~iegligence, founded on the above facts appear 
i l l  tlic, con~p la i i~ t ,  aud it is allcged were the proximate cause of tlic 
111:1intiff'~ illtestate's death, for  wliicll damage iq den arldecl-~in~nir~g 
the a m o u ~ ~ t .  

Tlie tli>fcl~tlant demurred to the complnint 011 the folloning grounds: 
'.The c~o~iiplaint filcd herein does not state fncts sufficient to con~ t i t u t c  
;I c:~usc of n c t i o ~ ~ ,  hocause; ( a )  I t  appears from said complaint that the 
dcfendnnt lins breached no duty that  i t  owed tlie plaintiff'% ilitc5tnte. ( h )  
It a p l ) e : ~ r ~ l ~ n t  thc plaintiff's iutwtate by hi5 on11 negligc>nce contributrtl 
to his i l i jur ,~."  

Tllc c20nrt bclon relldercd t h  folloning judgment: "'L'his cause com- 
i ~ l g  O I I  to he licard hcforc liis IIonor, W. L. Small, judgcl, at  the S ~ c o ~ ~ t l  
Oc>tober Tcr l l~ ,  1031, of Wake  Superior Court, up011 a demurrer filed 
I)? tllc, t l ( ~ f t ~ l d : l ~ ~ t ,  and beil~g lii~artl. I t  is ortlcretl ant1 atljudgcd that the 
t l (wurrcr  tw a ~ d  it is hereby o\tmuled.  Tlie dc.fwldalit escel)ted, az- 
> ig11(~1 txrror a11t1 gtplwalcd to tlie Sul)rrni(, Cu l~ r t .  

( ' L ~ ~ E I ~ ~ U A ,  J .  Wc think tlierc n ere sufficic~lit facts allcgetl ill tllc corn- 
plfii11t to c o ~ ~ s t i t u t e  actio~inLle nrglige~ice, and the court helow p ropc r l~  
ol c.1~ulctl the tli~niurrer of defe~~d:nit .  

"If ~ ~ c g l i g e l ~ c e  O I I  the part  of the defendant is established and tlip jury 
~houl t l  also find tlint the plaintiff \ \as  guilty of contributory nemli elice, 

g.  
on tlie groulitl that  he n a s  negligent ill going into a d a ~ ~ g e r o u s  l m l t i o ~ i  
\ \ i t l~ou t  hci~rg properly attelltire to his o n n  safety, the facts well1 to 
require the su1~1ni~~io11 of a third issue ill\ 011 i ~ i g  the question n lietlier 
tilt' tli~fe~itl:rnt, in  this il~stalice, negligently failed to a\ nil llirriself of the 
last clear chance of aloitling t l i t  illjury. Tlie authorities are to the 
( ffwt that  if the plaintiff is :it tlic i i n i ~  riglitfully u p o ~ ~  the track or 
>utfic.ic~~tly near it to threatell his safety, allti is ~iegligent, aud so hrouglit 
illto a pobitioli of lwri1, if the (iefe~ldarlt ccmpany by taking a proper 
lw~aautiol i  and keeping a. proper lookout could llare discovered tlle peril 
ill time to h a l e  a \ r r t ed  the illjury by the exercise of proper dilige~lre, 
and negligently fails to do it, the defendant n o d d  still be responsible, 
tlio~igh thra plaintiff also may ha\ e been negligent i n  the first i nq t a~~ce .  
L n b \ l f c , ' h  tux . ,  supra (133  S. C'., 244 ) ;  Kci t l ' c  ccrap, 140  3. (1., 146;  
B n l f o .  r ~ f c . ,  R!j. Co. v .  Cooney ,  87 Md., 261." Ray 2.. R. R., 1-11 S. C., 
at  pp. 87-8. 
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I n  R ~ t l i n o n  I . .  R. R . ,  195 1. C., at  11. 766, we find the fol loning:  
"Tlic last clear cliance tloctri~ie is t l i ~  duty impowl  by the 11mnanity 
of the I an  upon n part! to exercise ordinary carc ill aroidiug injury 
to anotlier nl io has ~lcgligcntly pl:rcwl Ilimself ill :r qitnation of dauger. 
Tlie doctrine is snit1 to h a l e  sprung from the celebrated caw of Dcici\ 
1 % .  -1Iai1i1, 10 JI. lv W.. 546, clecitlcd in 1%2, ant1 coniino~ily knonn a \  
the I~obhlcd asq c a v .  A l n  escaerpt from that  case is as fol lons:  'Tlie tle- 
fendaiit has not denied that tlic ass TI : I~  lanfully in  tllc highnay,  :uid 
tllercfore n e  must as.unie it to l inw b t w ~  Innfully t h t r e ;  hut CT t l i  ncrc, 
it orl~ernisc~,  it ~voultl h r e  made no differellre, for  as the tlefi,ntla~~t 
111ig11t. by proper care, ha re  aroidcd illjuriug the ailimnl, ant1 did ~ i o t .  
he is liable for the consequences of his negligence, tliougli the a n i ~ i ~ n l  
In+- l i :~ \ c  bee11 impropt~l ,y tlicre.'" 1 ) ~ c r i i . s  r .  R. R., 107 N. ('., G*G; 
('aantln 1 .  F o ~ ,  189 N. C., 7 H ;  I lz~ilso~~ I ? .  R. R., 190 N .  C., 11G; 
X a i ?  L .  R. R., 193 S. C., 317; BricXxcr 2.. R. R., 194 S. C., 104:  
Rednzon T .  R. R., supra ,  at  p. 769. 

I n  Rucvl7 7.. R. R., 118 K. C., a t  p. 1108, i t  i b  said:  "I t  is the tluty 
of an  engineer in charge of a rno~i i ig  train to give some signal of it, 
approach to tlie crosqing of a public highway orcr  a railroad track or 
to a rrociqing wliic11 tlie public h a r e  bccn habituallv pwmittccl to us?: 
ant3 nliere he fails to do  so, the railway coriipang. i s  deemed ~ t c g l i g e ~ ~ t  
and ansncrable for  any in jury  due to such o m i ~ s i o ~ i  of duty." I 'crry  1 .  

R. R., IS0 K. C., 290; Riq5bee T .  R. R., 190 S. ( I . ,  231; Enrrrood , . 
R. R., 192 S.  C., 2 7 ;  FranX*lin c. Ii'. R.. 198 X. C., 717; F l i u h  1 % .  l?. R., 
195 S. C'., 190;  ilIoseley c. R. R., 197 S. C., a t  p. 634. 

P r ima  facie prcsurnption exi~t!: that  an infant between ages of 7 aud 
14  iq incapable of contributory negligence, but presumption riitly be 
OT rrconle. Test in determining n hetber child is contributorily negligent 
ir ~vhetlier it acted as child of i ts  age, capacity, discretion, k~iowletlge 
and experience would ordinarily ha re  acted under sirililar circumst:lnce~. 
C l ~ z f ~ c o o t l  1 .  C h i t r o o d ,  136 S .  E., 179, 159 S. C., 100;  f f o g g a r d  I> .  X. R., 
194 S. C'.. 2.56; B r o u i z  1 % .  R. R., 195 N. C., $01. 

As the cause goes back for t r ial  before a jury, we will not cornmrnt 
on :he la\\ applicable to the facts allcged in  the complaint. W e  g i ~  e 
the gcneral principles of law arising on the facts as set forth in  the 
cornpla i~~t .  T h e  judgment belon orerruling the demurrer of defendant is 

Affirmed. 
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S. H. BAKKS ET AL. V. TESNESSEE RIIXERAL PRODUCTS CORPORA- 
TION A X D  H. C. SMITH AND WIFE, BERTIE ShIITH. 

(Filed 23 March, 1932.) 

1. Minewls B b M i n e r a l s  may be conveyed separate from ground surface. 
Mineral substances beneath the surface of the earth ma:; be conveyed by 

deed distinct from the title to the surface itself. 

8. Minerals C r-Held: owner of surface could not recover damages 
thereto caused by mining feldspar by usual method under  facts of 
this  case. 

Where the grantor has acquired by deed the right to the feldspar be- 
neath the surface of the gruund with the right of ingress, egress and 
regress, together with the privileges necessary to the mining of the ore, 
he may not be held liable for damage to the surface of the ground in 
estracting the ore when the method used by him wai, the customary 
and approved method of mining this particular mineral, and his deed, 
by a proper construction, gave him the right to work the mine by the 
method used. 

3. Same--Where plaintiff f d l s  t o  show that fence was d'astroyed by de- 
fendant  o r  with his procurement, etc., h e  may no t  recover therefor. 

Where the plaintiff in his action to recover damages against the opera- 
tor of a feldspar mine for the destruction of a fence upon the surface of 
the land owned by him, in order to recover therefor he must show that 
the fence was destroyed by the defendant or with his consent, knowledge 
or procurement. 

4. Contracts B a-Practical construction of contract by parties before 
differences thereunder will be.given weight i n  arrivinj; at intent. 

I n  construing a deed to the mineral rights in land the method of mining 
recognized by the original parties before differences between them may 
be received in evidence upon the question of the intent c ~ f  the parties in 
this respect. 

CIVIL ACTION, before Harwood, Special Judge,  at August  Term,  1931, 
of YAKCEY. 

P r i o r  to  2 i  May,  1919, H. C. S m i t h  was the owner i r  fee of certain 
lands i n  Burnsvi l le  Township, Yancey County. On said da te  S m i t h  and  
wife, by w a r r a n t y  deed, conveyed said l and  to H. F. H a r r i s .  T h e  deed 
contained t h e  following reservation: "The mineral  inteiests on and  i n  
all  of t h e  above described land  south of t h e  following l ine is hereby 
expressly excepted arid does not pass under  this deed . . . together 
with t h e  r igh t  of ingress, regress and  egress over and  upon t h e  lands 
hereby excepted with t h e  necessary min ing  privileges foi, the operation 
of said mineral  rights." O n  14 J u l y ,  1919, H a r r i s  and  wife conr.eyed 
the  land to Jos. M. Robinson. Sa id  deed contains the  fo'lowing clause: 
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'$'The mineral rights, iuterest and p r i ~  ilrges described in the dec 1 
from H. 13. Smith and Bur t  Smith to H. F. Harris ,  datcd 27 Nay,  1910, 
and recordrd in Book of Deeds S o .  55, at page 164, Tancey County, 
nut1 not coiireyed, said lands as a b o ~ e  tlescribc.tl b h g  >old subject to 
said mineral rights arid pr i~i leges ,  reference to which deed i. liereby 
mac!e for description of said mineral rights ant3 privileges rctaincd mt l  
held by thc said H. C. Smith and Bur t  Smith." I n  the warranty clause 
of said deed the grantor inserts a general corenai~t  of n arranty '(subject 
only to the mineral riglits hereinbefore referred to." 011 6 Scpternber, 
1919, Robinson conveyed the laritl to W. B. Banks. The  Banks deed 
contains the folloning clause : "The nlineral riglits, interest and prir-  
ilegrs described in deed from H. C. Smith and wife to H. F. Harris ,  
dated 27 May, 1919, . . . are riot conrcyed, snit1 lands as a1)oxc 
described being sold subject to said niineral rights and privileges," etc. 
The  na r ran ty  clause coi~tains the followiig languagc : "Except the 
mineral riglits noted aho~c,"  etc. W. B. Banks died and the plaintiffs 
ark his heirs at Ian .  

Tlie eriderice tended to show that on 15 F r b r u a r ~ ,  1928, S~ni t l l  and 
u i f c  leased to their codefendant, Tem~essee Mineral Protlucts Corpora- 
tion, the said land, and that  said corporation went into possession of said 
laiitl and mined feldspar thereon. Feldspar sorrletimes comes closc to 
the surface and sometimes it is six to ten feet beneath the surface. It 
is milled hy what is described as "pit mining"; that is to say, by digging 
horizontal holes or pits ill the earth. Some of these pits ne re  100 feet 
wide and 200 feet deep. There was evidence tending to show that the 
father of plaintiffs liacl mined the land during his  lifetime. 

The  cause of action alleged by plaintiffs was tliat the defendants 
had dug many pits or holes in tlie land and that  the waste material, 
while placed upon the old dumps, had resulted in increasing tlie area of 
dumps and thus renderiilg the surface of the land less ~a luah le .  Tlie 
testimony tended to show tliat six or seven acres of land was destroyed 
for agricultural purposes by reason of the rilining operations, and that  
the plaintiffs had suffered material damage by rcayon of such operations. 
The plaintiffs contend tliat the defendants were required by lav to take 
the inineral or feldspar xi thout injuring the surface of tlle land, and 
that, therefore, it  was the duty of the defendants to proride subjacent 
support for the surface. There was evidence that  a short time prior to 
tlle entry of defendant, Tennessee Mineral Products Corporation, the 
plaintiffs had constructed a wire fence of about 2080 feet upon the land, 
and that  this fence had been completely destroyed during the nii i~ing 
operations of defendant, Smith. 
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-It tlie conclusion of the evidence for plaintiffs the tr ial  judge sus- 
tained a r n o t i o ~ ~  for nonsuit as to all defcntlants and from judgment in 
accordance therewith, plaintiffs appealed. 

C'harles I I z ~ f c h i n s  for plainti#s. 
lTTafson cE F o u f s  and C. D. Bailey f o ~  defendants 

I~ROGDES, J. The  plaintiffs on-n the surface of a tract of land aud the 
defendants o n n  the minerals or feldspar beneath the same. Hence the 
question of law presented i s :  What are the relatirt rights of the 
parties ? 

"That nlineral substances beneath the surface in tlit? earth may be 
conveyed by deed distinct from the right to the surfare itself is noly 
well settled." Outlaur v. G ~ a y ,  163 N. C., 323, 79 S .  E., 676: I Io i lman 
r. Johnson,  164 Y. C., 265, 80 S. E., 249. This Court lias not been 
called upon to consider mally questions gro\\ ing out of the inini~ig 
industry, and hence no decision has been called to our attention indi- 
cating tlzit the principle of sublateral or subjacent support lias ever 
brcn ndoptcd in this State, or that occasion had ever arisen to discuss 
tlie proposition. T h e  general principle deduced fronl the decisions of 
states where tlie mining industry lias flourished is that the owner of the 
surface has the right of subjacent support unlcss such right lias been 
wairetl in specific terms or ternis reasoilably implying such waiver. 40 
C. J., p. 1193, et seq.; Hall c. B a ~ c e y  Coal iP- Coke C'o., 108 S. E.. 491; 
( ' o n f i n e n f a l  Coal Co. v. Conn~l l sv i l l e  By-Prnduc fs  Coal CO., 138 S .  E.. 
737; Georgia I r o n  Ore Co. v. Jones,  111 S .  E.,  372; Cole I * .  Yiqnal  
Ri'lzob Coal Co., 122 S .  E., 268; Goody Roontz  7,. White S t a r  J l ~ n i n g  
Co., 119 S .  E. ,  562; Gri@n v. Fairnzonf Coal C'o., 33 S. E.,  24. The  
various opinions in the G r i f l n  case, supra, present every phase of the 
question together with the authorities supporting the rar ,ous  conclu sions ' 

and deductions relating to the subject. 
111 the case at bar the final solution of the question i n ~ o l r e d  must rest 

upon a construction of the deed in order to determine the intention of 
tlie parties to the conveyance. The  deed h ~ l d  by the plaintiffs recites 
that ('said land, as above described, being sold subject lo said mineral 
rights arid privileges," etc. T h e  original deed from Smith to tlie grantor 
of the plaintiffs not only reserved the absolute onnersliip of the mineral 
or feldspar beneath the surface of the land and the right of ingress, 
egress and regress, but also "the necessary mining privileges for the 
operation of said nlineral rights." A feldspar operation, as described 
in the evidence, is properly conducted by a method known as pit mining. 
I t  is not a process of tunneling beneath the surface for substantial 
distances, but apparently consists of digging horizontd holes in the 
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ground.  Indeed, t h e  ~ ~ i d e n c e  tends to shon- tha t  upon tlic t ract  of 
l and  i n  question the  feldspar n a s  frequent ly found  close to the  surface. 
Hence  the expression i n  the  dced '(operation of said mineral  r ig l~ t s"  
lnust bc comtrucd i n  the liglit of a c c ~ p t c d  and prerai l ing methods of 
mir l i i~g feldspar, and such operation tloeq not i111olve the  principle of 
subjacent support,  provided, of course, tha t  tlic min ing  operation is  
coliductecl i n  a careful  and  reasonable rnanner so as  to p r e ~ e n t  inter-  
ference n i t h  t h e  surface of the land except insofar as such iuterfercnce 
m a y  be necessary i n  the reasonable and  careful  prosecution of tlie mill- 
ing  operation. Indeed,  t h e  plaintiffs did not contemplate tlle application 
of the  l ~ r i n c i p l e  of subjaceut support .  One of the  plaintiffs ~ v a s  asked 
the f o l l o ~ r i n g  quest ion:  "Do j o u  th ink  it  would be practical to go in 
there and  p u t  a roof o re r  tlie spar  n h e n  the feldspar comes within a 
foot or t ~ v o  of the  surface?" T h e  witness ansnerecl: " S o  sir,  I cloli't. 
I didn't do i t  when I mined and  n a s  iutcrested ill the property alld tlle 
surface. I dug  just the  same as  anybody else and  u h a t  I wanted n a s  to  
get the  s p a r  n i t h  the least expense." T h e  practical construc~tion placed 
upon n n r i t t e n  ilistrument by the parties thereto before a controversy 
arise,, is ordinari ly  g i ~  el1 great  ne igh t  b- the  courts i n  a r r i ~  i l ~ g  a t  the 
t r u e  lileal~iiig and llitent of t h e  language employed i n  the  contract.  
TT'ram c. R. R., 1 9 1  S. C., 573, 132 S. E., 3713. Furthermore,  the deed 
of plaintiffs f o r  the surfacde e ~ ~ ) r e s s l y  provides tha t  such surface i, 
held "subject to  said mineral  rigllts arid privileges." 

There  n a s  el idcnce tha t  the plaintiffs had  erected about 6,000 feet of 
x i r e  upoli tlie land a n d  that  said wire  had  been destroyed dur ing  tlie 
t ime the  defendant S m i t h  n as eoliductirig min ing  operations tl~erc>ou, 
but there is no erideriee tha t  said wire  was destroyed by Smi th  01. nit11 
his  k~~on- ledge ,  consent o r  procurement. 

Upon the nliole case, t h e  Cour t  is of the o p i ~ ~ i o n  that  the judgment 
of l ~ o n s u i t  was properly entered. 

-Iffirmed. 

STATE v. JACK RICE. 

(Mled 23 March, 1932.) 

Criminal Law I f-Consolidation of actions a f te r  beginning of t r ia l  held 
prejudicial and  reversible error  i n  this case. 

Upon the trial under an indictment charging the prisoner with murder 
of &I, in which a conviction of first degree murder is not sought, i t  is 
reversible error to the defendant's prejudice for the trial court upon his 
own motion, after a substantial part of the evidence had been introduced 
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to consolidate the action with another action under a separate indictment 
charging the prisoner with an assault with a deadly weapon upon D. 
with intent to kill, the prisoner being afforded no opportunity to pass upon 
the impartiality of the jury upon the assault charge or an rpportunity to 
plead to the charge, C. S., 4622. 

CRIMINAL ACTION, before Stack, J., at  August Term, 1931, of MADISON. 
The defendant was indicted in two separate indictments. The  first 

indictment charged h im with the murder of 3IcKinley Shelton, and the 
second charged an assault upon Delbert Shelton with a dc~adly weapon 
with intent to kill. Before the jury was empaneled the solicitor an- 
nounced in  open court that he would not ask for conviction for murder 
in the first degree upon the first bill of indictment but for murder ill 
the second degree, or manslaughter, or not guilty as the e~ idence  might 
warrant. The defendant was placed on tr ial  on the first bil' and pleaded 
not guilty. Whereupon a jury was selected and empaneled. Tliereupon 
the State offered testimony. Near  the conclusion of the testimony of the 

a Ion first witness for the State the  tr ial  judge niacle the following declar t '  
from the bench: "I will consolidate these two bills to my own motion. 
Make this ent ry :  The  court consolidates the two bills and will t ry  them 
at the same time." The  defendant excepted to the order consolidating 
said bills of indictment. 

The defendant was convicted of manslaugl~ter, and also of assault 
with a deadly weapon with intent to kill. H e  was sentenced to the 
State's prison for a period of not less than ten nor more than fifteen 
years upon the murder indictment arid for not less than seten nor more 
than ten years in the indictment charging assault with a deadly ~ ~ e a p o i i .  
The latter judgment, however, was to be suspended if the defendant 
should pay the sum of $1,000, one-half to the school fund ;ind the other 
half to the State's witness, Delbert Shelton. 

From judgment pronounced, defendant appealed. 

Attorney-General B r u m m i t f  and Ass i s fan f  .-lttorney-General Sealrsell 
for fhe  State .  

G u y  'C7. Roberts,  J .  Coleman R a m s e y  and John H .  JIcElroy f o r  
def enrlanf. 

BROGDES, J .  The  defendant was charged with a capital felony. K h e n  
the case was called for trial the solicitor announced tha t  he woultl not 
press the cliarge for capital felony but would ask for :L verdict for 
niurder in the second degree or manslaughter. The  defendant pleaded 
not guilty and a jury was sworn and empaneled. The  S a te  began to 
offer testimony and introduced a witness named Delbert Shelton, who 
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proceeded to testify as to the events resulting in the killing of McIiinley 
Shelton by the defendant. After the first witness for the State had 
practically completed his direct examination the tr ial  judge, of his own 
motion, brought into the case by consolidation another indictment 
charging the defendant with assault x i t h  a deadly weapon with intent 
to kill, committed by the defendant against Delbert Shelton, the State's 
\vitncss. Hence the question of law arises: Did the trial judge have 
power to consolidate the indictments under the circumstances? 

C. S., 4622, regulates the consolidation of criminal actions. This 
statute has been construed in many decisions of this Court. I n  8. v. 
Combs, 200 h'. C., 671, 158 S. E., 252, it is  written: "The court is 
expressly authorized by statute in this State to order the consolidation 
for tr ial  of two or more indictments in which the defendant or defend- 
ants are charged TI-ith crimes of the same class, which are so connected 
in time or place as  that evidence a t  the trial of one of the indictments 
d l  be competent and adnlissible at the trial of the others." 8. v.  Lewis, 
183 N. C., 640, 116 S .  E., 259; S. 2%. Smifh, 201 N. C., 494; 3'. v. 
Xalpass, 189 K. C., 349, 127 S. E., 245. Jloreover, it  has been generally 
held that if separate offenses are charged in the same warrant or indict- 
ment, they are to be considered as separate counts. S. v. Jarre f f ,  169 
S. C., 516, 127 S. E., 590. 

J\rithout debating the question as  to whether the indictments could 
hare  properly been consolidated at the beginning of the trial, it  is  
obvious that the consolidation thereof, pending the taking of testimony 
on the indictment for murder, n.as prejudicial to the defendant. H e  
was afforded no opportunity to  pass upon the impartiality of the jury 
upon the assault charge, nor had he been permitted to plead to such 
charge. These principles are fundamental and the failure to apply them 
in the case a t  bar entitles the defendant to a new trial. 3'. v. Jackson, 
$2 3. C'., 565 ; S. 1%.  L'un~1 itzgham, 94 S. C'., 824. 

N e x  trial. 

GREENVILLE SUPPLY COMPANY ET AL. T. S. C. V H I T E H U R S T ,  SR., ET AL. 

(Filed 23 March, 1932.) 

1. Corporations E d-In this case demurrer to complaint on surety agree- 
ment of stockholder is held properly sustained. 

Where the complaint in an action by certain stockholders of a corpora- 
tion against another stockholder alleges that the stockholders endorsed 
certain notes of the corporation and agreed to pay thereon a certain 
amount in proportion to the stock held bx them, that the plaintiffs had 
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SUPPLY Co. v. WIIITEHURST. 

paid their propnrtionate amount and that the defeiidarll had refused to 
pay his proportionate share: Held, a demurrer thereto on the ,-round 
that  the complaint fails to state a cause of action is p r ~ p e r l y  anstnillrcl, 
the creditors of the corporation not being parties to tllc action. arid tlie 
equitable doctrines of specific performmcr and contril~ution not being 
applicable. 

2. Contracts F a-Hcld: ~tocli l l~ldcrs could not rccorcr on contract to 
contribute to conlmon object, creditors not being pwties. 

Although the promise of each of the parties to a cont~nct  to contribute 
to a commcln cause is sufficient consideration for the promises of tlle 
other parties thereto, \\here the contract is between the =tockholders of a 
corporation on an agreement between them to pay c e ~ t a i n  amounts on 
the corpnration's note endorsed by them, arid the creditors of the corpora- 
tion are  not parties to the action, the principle is not germane. 

3. Specific Pel.foimances B a-Contract in this case held not enforceable 
specifically. 

JYliere a coiitr:~c.t (lo(,\ not relate to the t rmihf~tr of 111 opLrty, and 11:1111- 
ages for  its breach would be sufficient compensation, arid it docs not 
come nithin any exceptions to the general rule, specific performance 
may not be maiiltained thereon. 

4. Contribution A a-Contribution is enforceable only where complain- 
ing sureties have made compulsory payment. 

Contribution is enforceable onlr where the complain~rig sureties hare 
made rompulsory payment, and n here it  is not alleged that  the complain- 
ing snrcties h:i\ e lbaitl ;illy 11art of tlic ol~ligation of  nil )tlic,r \nrety tllc'y 
are  not entitled to  contribution from him. 

A \ ~ ~ r ~ ~ ~  by plaintiffs f r o m  J loore ,  Special .Jutlgc, a t  Xovember Term,  
1931, of PITT. ,Iffirnied. 

T h e  G r e e ~ n i l l c  S u p p l y  Company is a corporatior1 in  t h e  liu~iils of a 
receiver. A11 tlie other plaint i f fs  and  the  defendant S. C. Wl~i te l iu rs t ,  
S r . ,  w 3 r e  stockliolders uucl directors. T h e  dcfe~idan t  I .  J. \Thitehurst 
\\-as a stockholder, and he and  t h e  defendant S. C. TT71iitehurst, J r . ,  a r e  
soils of S .  C. Whitehurst ,  S r .  

T h e  plaintiffs allege tliat the directors managed the  busiiiess of the  
company and. when i t  became necessary to promote i ts  irlterests, cndorsetl 
p a p t ~ r s g i v c n  f o r  i ts  loans and  obligations in  consideration of a n  extra  
d i~- idend  of 2 per  cent on the  airlourit of their  endorseme~its  i n  proportion 
to tlic valuc of tlieir s tock;  also that  i t  n a s  agreed tliat each director 
sliould be liable fo r  h i s  p ro  r a t a  a m o u n t ;  tha t  t h e  i r id~vidua l  plaintiffs 
and tlie clefelidant S. C. Whitehurst ,  S r . ,  cndorsed the  company's notes 
to several creditors in  sums aggregating $98,908.56 and rriutually agreed 
tliat they would p a y  thereon $50,000 in sums proport ionate  to  the  capi tal  
stock held by each of t h e m ;  tha t  the  directors who a r e  plaintiffs paid 
tlieir respective amounts  and tha t  S .  C. Whitehurst ,  Ilr., failed to  pay 
$9,966.78, the  aniourit he agr'eed to p a y ;  that  the sums r a i d  by the  plain- 
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tiffs h a l e  been a l~p l ied  on  the  company's obligations and  the  amount  
due thereon noultl  h a l e  bccil reduced to $-43,8b3.30 had  tlie t l e fcda i l t  
S. C. TTllitehurst, Sr. ,  p i c 1  liis par t  ; tha t  his fa i lu re  to comply .ivith his  
agreenient leares the  plai i~t i f fs  liable on the  company's iiotrs i n  tlie sum 
of $56, i72 while, if lie hat1 coniplietl, tliex \\auld be liable fo r  only 
$16,92\; tha t  tlie p l o ~ i ~ t i f f s  arc  c i~ t i t l ed  to a n  order conipelliiig liiiii to  
1'" $!3,966.7d nut1 to secure tllc p a y r ~ l ~ i i t  of liis f u t u r e  l iabi l i t j .  

T l ~ c  plaintiffs p r a y  j u t l g m e ~ ~ t  tha t  the dcfendniit S .  ( ' .  Wl~itcl iurs t .  
Sr. ,  be made  to p a y  $9,966.75 for  tlie h i e f i t  of the p l a i ~ ~ t i f f s  alicl t l ~ t  :I 

r e c c i ~ e r  of h i s  property hc nppoil~ted.  
T h e  dcfcnda i~ ts  allincrctl  the  c o i ~ l p l a i l ~ t  and the  plaintiff^ r e ~ ~ l i e d  to  

tlie a l isner .  T h e  reply is  chiefly all cl~largeniclit  of t h e  allegations i n  
the ronlplaint ;  i t  does not c o i ~ t a l n  a iiew or ii~dcpciideiit cauhr of : ~ c t i o l ~ .  

T h  t lc~fc~ldants  filed :I nr i t tc i l  tleiiiurrcr ou the  grouml t l ~ t  the 
cornpl:~il~t docs not s ta te  a cause of action. T h e  tlcnlurrer n as  s u q t a i ~ ~ c d  
a ~ l t l  tlw plailltiffs e s c q t c t i  and  appealetl. 

An.ia~s, J .  T l l r  el(wiurrer admits  the  l~laiut i f fs '  :rllcgatiolls all11 by 
tliesil a l lcgat iow the  ~~a turc !  of the actioii a l ~ d  tlie rclntion of tilt. p:rrtic.: 
must be detcrininetl. 

Tlic Greenri l le  S u p p l y  C'ompaliy, a corporat iol~,  hecnliic illtli~btctl to 
v:lrious part ics  ill the snui of $96,9PS.3G. Tlic incliritlual l~laiiitiffr :11lt1 
tlic tlefeiitlnnt. S. C'. K l i i t ~ l ~ ~ ~ r ~ t ,  Sr.. \vlio v.crtL dircctofi ill tlie corl)oril- 
tion, eiltlorsed ccrtniii ilotes of the  coiiipany under  tlicir ~ l ~ n t u n l  agree- 
ruelit t1i:it cacali ellclorscr i;liould he liable in  p ropor t io~ i  to the yaluc of 
his  stock. T h e  cwdorscrs agreed to raise $20,000, each to ljny rl slwifictl  
sum. TThi tc l~~i r s t  W:IS to :rd~-ance $0,966.73. H e  failed to (lo so, a114 
t l~ t l  ol~jcct  of the ac t io i~  is to compel h im to a l ~ i t l ~  by his  agrecme,l1t. 

Tlic ln\v will  not c~nforce a ~ o l u n t a r y  promise made xi t l iout  a cwnsitlcr- 
atioii, but ~ \ - l ~ e ~ i  screral  1)crsons mutua l ly  agree to colitributc to n c20il l-  

mon object whir11 tlic'y n-ish t o  nccoliiplish the promise of cac.11 i s  a 
co i~s id tmt ion  for  the promise of tlic otliers, and sucli proni iLvs may  be 
ciiforcetl by t11c par ty  f o r  whose heliefit t l i q  \\-ere made. Bnl,fi,uf Il ' izi- 
cersif! j  2 ' .  B o I . ~ c I ~ ,  132 S. C., 476;  ROZ(S .~PCL~L  C. ( : i~ l l ,  169 N. C., 173 .  
T l ~ c  u p l ) c l l a ~ ~ t s  rcly ill pa r t  upon the  p r i n ~ i p l e  i ; t a t d  in  tlicw casos. l ~ u t  
it  is ilot gcrn1:riie; l~oi ie  of thc creditors is a p a r t y  to the i~ct ion anel 
llolrr> is s c c k i ~ ~ g  to c ~ ~ f o r c c  tlic allcgctl a g w r i n c ~ ~ t .  

l 'lie suit is :111 action a t  I:tn-. I t  is riot imintniu:~ble u p o ~ i  the ecjnitahlt> 
doctrine of specific pcrforrna~lce for  s c ~ v r a l  rc,ason.; : ( a )  tlic plailiti tfs 
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are not seeking the performalice of a contract relating to the sale o r  
transfer of personal property; (b )  the recovery of darnages in caw 
of loss ~roulcl be sufficieiit compensation; (c)  the co~ i i~ ) l a in t  does not 
bring tlie coiitroversy n itliin any of tlie exceptions to tl c general rule. 

I t  is equally coliclusive that  the appellaiits callnot recort to the tloc- 
triile of col~tribution. Co~l t r ibut io~i  is enfol.ceable ~\licri tlie coinplaining 
surety has rnatle coinplilsory paymelit. Bisphain's Principles of Equi t j  , 
sw.  330; l l o t l gc s  v. ,lrmstrong, 14 N. C., 233; L u m h e r  C'o. 1.. S a t c h r c l i ,  
143 X. C., 316. There is no allegation that the :~ppellaiits l ialc paid 
inore than their proportionate part or any portion of the surn for wl~icli 
Whi t chu~~s t  is liable. Indeed, tlicre is 110 allegation that  the crrclltorz 
haxe brought suit, or that tllc pri i~cipal  debtor is insolrcwt, or that tlie 
sureties callnot recover ugaiust the pri~icilml any loss they may sufl'cr 
by rcnson of their endor~selnent. I n  A111e7~ C.  11700d, 38 7 ; .  C., SSG, it i. 
said : "The equity of a plaintiff lies 111 the inuol~ ency of the principals, 
where he is sceki1ig contribution from a cosurety. lJ'ill/clnls c. I I e l m c ,  
16  S .  C'., 139; Ruor t ' y  1.. 1 cxrl~oro~r,qlr, 37 S. C., 249;  f , ' ( I l  1.. Jtralwv. 
37 S.  C., 597; dZ(cy/ct ' r  1. ( ' 1  i t X  t f t ,  2 Snarls., 153; I)trrirzy r . 11 '1 )1 -  

t h c l s ca ,  1 Cox., 218. -hid the reason is obvious-the cosurety is boulitl 
to  answer only ill tllc place of his principal, mid, if he s able, it  is the 
duty of the iurct?, nlio has pait1 the debt to look to h im;  if he is ilot 
nblv, he then, mltl o n l ~  the l~ ,  lias a l- igl~t  to scek liis redress fro111 his 
cosurety. 111 this case aceorcling to tlie ausver, and there is 110t11iitg 
ill the ericleiice to coiltradict it, the iiioney n a s  5ei1t to liini bg Joshua 
to iiideiliiiifj- l i i~n ,  :lilt1 nlicn called on by tlie plaintif3 lie inight ncll  
mismr ,  go to the pri~icipal  Wood or to tlit, 1)rincipal I?iniis, tl1c.y nil1 
pay you \\lint you h a l e  adranced. Thcg are ; i l k  to clo so." Judgiiiel~t 

Mirmed.  

(Filed 23 March, 1932.) 

1. Pleadings D I>-Demurrer i n  th i s  case for  misjoinder of parties and 
causes held properly overruled. 

Where tlie complaint alleges a series of connected tral~sactions consti- 
tuting one general scheme, participated in by the def~.ndnnts, resultinq 
in damage to the plaintiff for which he is entitled i o recovcr of the 
defendants jointly and severally, the defendants' demur -er for misjoinder 
of parties and causes is properly overruled. 
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2. Removal of Causes C b--4llegations of complaint are controlling as to 
wlwtller causc is joint or separable. 

Upon a petition for the removal of a cause from the State to the 
Federal Court on tile ground of separable controversy the allegations of 
tlic comltlaint are controlling, and \\here the complaint alleges a joiiit 
tort committed by the defendants the petition is properly deliied. 

_\PPE.ILS by defentlants f r o m  Sinclair, J., a t  September Terni ,  1991, 
of CHAT-EX. A I f i r i i i ~ d  ill both appeals. 

T h i s  action was lieard on t h e  tlerriurrer of tlie defcnclant, Xtaclows 
Fert i l izer  Cornl~ariy, on the ground t h a t  i t  appears  on tlie face of the  
c.oniplaiiit filed by t h e  plaiutiffs thereill (1) t h a t  there is a defect of 
l ~ a r t i ~ s  plaintiff'; ( 2 )  tha t  tlicre is a defect of par t ies  d e f e ~ i d a n t ;  ( 3 )  tha t  
severd  causes of action have beeu improperly united i n  the complaint ;  
tl~icl (4) tha t  there is a misjoiiider of partics a i d  of causes of actioii. 
T h e  dcrriurrer was overruled. 

Tlle actioil was fur ther  heard oil the  appeal  of t h e  defc~lclants, L):rvi- 
soil Clicinical Col i~pany  and  C. Wi lbur  Xil ler ,  f r o m  the  order  of the 
rlcrk of t h e  S u p r r i o r  Cour t  of Cra\-ell County, denying tlic pctitiori of 
said dcfelitlarits fo r  the rc~i ioval  of tlie action f r o m  said Superior  Court  
t o  t h e  Distr ic t  Cour t  of the rilited States  fo r  the Eas tc rn  Distr ic t  of 
Sort11 Carolina, f o r  trial,  oli tlie ground of diversity of citizcnsliip, ant1 
separabi l i ty  of causw of action allcgetl i n  tlie colliplaiiit :gainst  tl~ca 
resitlel~t d c f e d a l i t ,  AIcado\vs Fert i l izer  (_'onlparly, ant1 the  no~iresitleirt 
tlefeiicia~itu, Davisoll Clleniical C o r n l ~ a i ~ y  arid C'. Wi lbur  Nil ler .  The. 
ordcr  of tlic clerk was affirmed a i d  t h c  pc t i t io l~  of the  tlefcridal~ts fo r  
tlie ~wiioviil  of the action was denied. 

Fro in  judgriic.iit overruling t h e  deinurrer,  atid afiriliillg tlic or(ler of 
tile c l ~ ~ r l i ,  the tlefcndants, respectivelg-, appetiletl to  the Su1)reine Court .  

C'o.;l\ox, J. 'I'lie judgmelit o l e r r u l i l ~ g  t h e  tlrrilurrt~r of the d ~ f ~ i ~ d a l ~ t .  
J1e:idon s Fert i l izer  C'ompany, to  the  compla i~ i t  i n  th i s  action, is aifir~netl 
011 tht, :~u t l lo r i ty  of 7'1ud ( ' ( 1 .  r .  Pezre~, 19.5 s. C., 717, 143 8. E., 524. 
S p c a l h g  of the  complaiiit ill tha t  case, i t  is s a i d :  "A connected story 
is told, and  a complete picture is  painted of :L series of t r a ~ ~ s a c t i o i ~ . ,  
forniiilg one general sclleme, alitl tending to a siilgle end. T h i s  saves the 
plcadlng fro111 the  cllallenge of t h e  tleniurrer." T h i s  principle is appl i-  
cable to the  allegations of t h e  complaint i n  this ~ ~ t i ~ l l ,  and for  thls  
reahoil the d m l u r r c r  n as p r o p e r 1  o~ erruletl. T h e  a1legation.i of the  
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complaint a r e  sufficient to  shon- a series of transactions, the result of a 
genwal  schemc, part ic ipated in  by t h e  defendants, and  resulting ill 
damages nl i ich the plnintiffs a r e  entitled to recox-er of the defen t lan t~ ,  
jointly ant1 sewral ly.  

Tlie jutlgnlcnt afiriniilg tlic order  of t h e  clerk, aiid t l ~ ~ n y i n g  tlic pcti- 
tion of the  t lefc~~tlants .  Dar i son  Cliemical Company and C. Wi lbur  
Miller,  f o r  the remoxal of the action f rom the S t a t e  to the United 
Statcs  ('ourt. fo r  t r i a l ,  is  :~fil.n~cvl, 011 rlic~ authori ty  of I 1 ' c t r l r ~ ~ r  r .  ( ' r ' t ia i .  

1T'orXs. 191  S. C., 207, 131 S. E., 625. I n  tha t  case it  is  s a i d :  "I t  is  
established l a w  tha t  the cornplaint is  the  sole basis fo r  deternlining t h e  
m t u r e  of tlie cause of action against the r a r i o u s  defeiidants a i d  that  a 
joilit tor t  action is  not separable." Tl ie  cause of actioii alleged in the  
coniplaint i n  this  action against both the  resident and  nonresident dc- 
fendants  is joint and  not separable. F o r  this  reason. t l i ~  petition of the 
iionresidcl~t defendants  was properly denied. 

, is e interpret  the  allegations of the  complaint,  t h e  cause of action 
stated therein is  a wrongful  and  u n l n n f u l  conspiracy entered into by 
the defcntlants, resultilig i n  d:linages n.liicll t h e  plaintiffs a r e  entitled to  
recover of tllc defendants. T h e  coinplaint is not subject to  demurrer ,  as  
contended by tlle defendant, M e a d o ~ v s  Fert i l izer  Company,  nor  is  t h r  
action, reniovablc, as  contended b. tlie defeiitlants, Dilrison Chenlicnl 
Company and C. T i l b u r  Millcr.  Tllc judgment is 

.\ffirmed. 

J. E. BEAJIAN,  TRADIXG as J. E. B E S J I A N  COSSTRUCTI13K COJIPAKY, v. 
E L I Z A B E T H  C I T Y  H O T E L  C O R P O R A T I O N ;  AXD C. F. SHUhIAN 
R O O F I N G  COMPANY V. J. E. BEAJIAN,  TRADING Al3 J. E. BEAMAN 
CONSTRUCTION COJIPAIYT, A s D  E L I Z A B E T H  C I T Y  H O T E L  COR- 
PORATION.  

(Filed 23 Narch, 1932.) 

1. Laborers' and  Mnterialmcn's Liens X a-Installation of grilled screen 
i n  this  case held a part  of contract of construction. 

Where the contract for the erection of a hotcl buildirg provides for tlle 
installation of a heavy screen, requiring factory fabricsation, over a sky- 
light, and the building is turned over to the owner without its installation, 
and thereafter the owner demands that it be installed under the original 
contract without estra  compensation, and, by arbitrat on uuder the con. 
tract, the matter is settled in favor of the owner: Herd, the installation 
of the screen did not constitute a new and independent contract but \\'as 
installed under the original contract of construction. 
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2. 1,aborers' and Jlatel~ialmen's Li?ns I3 n-Whether notice of claim of 
lieu mas filed nithin statutory tinic held for .jury in this case. 

Although the statutory time for filing a Inhorer's or materialman's lieu 
\\.ill not he extended where lnbor is c lo~~e  or material furnished of n trivial 
Ilature after suljstantial completion of the work, where the cvntrnet for 
rhc c,rec.tiou of a liotel huilclitig specifies the installation of a heavy screell, 
requiring factory fabrication, over 8. sky-light, and the ~vorli under the 
contract is anlistnnti:~il,~ cc~m[~l~~tct l .  :tud tllc huildinq t u r n ~ d  over to the 
o\vuer for occul~:rncy, and thereafter. upon tlemnud of the owncr, the 
screen is ins ta l l~d  by the contractor as  a 11art of the original contract a t  
a cost of $1,157 and  n lien filed against the building within six months 
thcwaftcr : Elcld, n-hetllcr the work was c ~ u ~ p l c ~ t e d  when the building w:~s 
turned over to tlie owner or \\.hen the screcn was installed is for the jury 
untler the evidence on the qurstion of whether the claim n-as f i l d  withiu 
the stxtutory time, C. S., 2470, and a 1rcreml)tory i ~ ~ s t r u c t i o ~ l  thrreon is 
error. 

('11 11. ACTIOS,  before Small ,  J., a t  S p r i n g  Term,  1932, of P-AIQUOTASK. 
111 192G tlie El izabeth City Hote l  Corl)ornt io~l  onned  a cer tain lot ill 

Elizat,erll City, k l ~ o ~ v i i  as  thc  T'irginia D a r e  Hotr.1 property. O n  20 
O c . t o l ~ c ~ ,  19%. the  Hotc l  Corpora t io~l  made  a contract wit11 Bcanian 
( ' o l ~ ~ r r u r t i o i i  C o ~ ~ ~ p a n y  providing f o r  the erection of a 1lotc.l l )ui ldi i~g 
u p o ~  said lot accort l i l~g to tllc pla119 a ~ i d  sl)ecifications prepared by TT. L. 
Sto(ltl:rril, architect.  It  n n s  proridcd tha t  the  building should be corn- 
pl(~tct1 b~ 1 3  J u l y ,  1927, aiid tlint i n  t h e  event of tlrlay i n  t h e  c o i n p l e t ~ o ~ ~  
of tllc vork .  the contractor drould Imy $X.00  Iper d a y  : t i  liquiclatctl 

r .  

c1arn:tgcb. I lie contract price was $320,000, to  \\ hich n as atldetl $GT,,000 
ill extra.. 111 t l ~ e  perforrnarrce of tllc u o r k  B e : m i a ~ ~  Col~struct ion Com- 
11a1iy. ro~~tr : rctor ,  .uI)let rcr tain nor l i  to  l3. I l r a d d y  and  Cort~paiiy and all  
roofillg alicl q1iet.t metal  n o r k  to  S h u n l m ~  Roofi l~g C o n i p n ~ ~ y .  

Tlic o r ig i~ ia l  contract and  plans and  slwcific:ltioils proT itled for  the  
ercctloti of "a Iie:r\-y i ron scLreell over the  &yligllt of tlic arvndc l m r t i o i ~  
of the l )~ i l t l i l ig ,  111 tlii~ic~iisiolis ; ~ h o u t  1 9  i)y Gi :  feet, r equ i r i l~g  factory 
f:lbric.:itio~~." ,111 n o r k  to he (lone 117 S l iu l~ ian  R o o f i ~ ~ g  (lonipaiig l ~ d  
hctn romljletccl a11t1 p i d  f o r  p r io r  to  I1 K o ~ e n i b c r ,  1927, t111d snit1 
~ u h c o ~ i r r a ~ t o r  ('11nd left the  job v i t h o u t  the 11itentio11 of returning." I3y 
1 S o \  c>l~ibcr. 1927, the c o r ~ s t r u c t i o ~ ~  n ork C O T  ered by the contract h c t ~  cen 
T3c:rma11 a ~ l t l  the  IIotcl  Conipaiiy, including extras, h a d  heen practically 
c~olril~lctetl, ant1 oil snit1 date  the hotel, iriclutling arcade and garage, n a s  
tur11111 o\( . r  to tlc.f(l~ltlnnt cwrl~orntiott fo r  occ.llpawy \1111(#11 r o i ~ t i l r l ~ f ~ ( l  
f ~ o m  tllat (1:1to 1111til t 1 1 ~  l j r c ~ n t  tim(1. 0 1 1  2 3  F ( ~ l ) r ~ ~ : t r ~ .  I!)?% 1h111i:rn~ 
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prior to said date, and on said date Beaman left the joE without tlie in- 
tention of returning. Subsequently, on 20 April, 1928, Beanian wrote the 
architect, saying: "The job has been finished and is a credit to all cori- 
ccri~ed. . . . The statute of limitations which would affect a lieii, 
has alinost espired." Thereafter, in May, 1928, a dispute arose between 
B ~ a m a n  and the Hotel Company as to the coiistruction or the wire scree11 
over the skylight. I n  accordance with the terms of the contract, the dis- 
pute was referred to the architect, who ruled that  the scrtleii was required 
by the contract, and Beaman arranged with Shuman Roofing Company 
to install said screen. The  work of the installation n7,is completed in 
October, 1928, a t  a cost of $1,157.62. 

I n  February, 1928, a h e n  Beaman and the architect a id a representa- 
tive of the Hotel Company met to check u p  the work, the Hotel Com- 
pany owed Beaman a balance of $4,371.38 upon the contract price, and 
a t  said time the said Hotel Company executed to the Beaman Coiistruc- 
tiou Company a note in the sum of $2,145 i11 par t  payment of said 
balance. I t  is admitted in the pleadings that  on or a3out 30 March, 
1929, Beaman duly filed in the office of the clerk of the Superior Court 
a notice and claim of lien, and these actions were i istituted on 28 
September, 1929. 

The court submitted the following issues: 
1. "In what sum, if any, is J. E. Beaman, trading as Beaman Con- 

struction Company, indebted to Shuman Roofing Compmy ?" 
2 .  "In  what sum, if any, is J. E .  Beaman, trading as  Beaman Con- 

struction Company, indebted to D. Draddy, the intervener in the suit of 
Beaman Construction Company V .  Elizabeth City Hotel Corporation?" 

3. "In what sum, if any, is  the Elizabeth City Ho,el  Corporation 
indebted to J. E. Beaman, trading as Beaman Construct ion Company 2" 

4. ('When was the work contemplated by the contract between J. E. 
Beaman, trading as Beaman Construction Company, anli tlie Elizabeth 
City Hotel Corporation completed?" 

5 .  " In  what sum, if any, is J. E. Beanian, trading a j  Beamail Con- 
struction Company, indebted to Elizabeth City Hotel Corporation on the 
set-off 2" 

The jury answered tlie first issue '($1,157.62 nit11 interest from 2 
October, 192S," tlie second i s ~ u e  "$1,000," the third issue "$4,371.35 
with interest from 23 February, 1928," the fourth issue "during Febru- 
ary, 1928," and the fifth issue "iiot any." 

The tr ial  judge cliarged the jury in effect that  if t1i.y believed the 
evidence and fouiid the facts to be as testified to by all t h ~ ?  witnesses that 
tliey should answer the issues as abore indicated. 
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BEAMAN G.  HOTEL CORP. A N D  ROOFIKG CO. 2.'. BEAYAN. 

Upon the rerdict judgment was entered as f o l l o w :  "That the pay- 
inerits upon the judgnlent hereinbefore declared in f a ~ o r  of J. E. Bea- 
man, trading as Beaman Construction Company, against tlie Elizabeth 
City Hotel Corporation, whether made voluntarily or under execution, 
shall be paid into the hands of the clerk . . . , nlio shall pay oxer 
the same in equal parts to the said Dal-id Draddy and C. E. Shurnan 
Roofing Company, until the j u d g m e ~ ~ t s  hereinbefore declared in their 
favor against tlie said J. E. Beaman, shall have been satisfied. I t  is 
further considered, decreed and adjudged that  neither the C. F. Sliuman 
Roofing Company, or David Draddy, or Beaman Construction Company 
is entitled to a lien against or upon the property of Elizabeth City Hotel 
Corporation or any part  thereof, and same is lirreby declared and ad- 
judged to be free and clear of any and all liens or notice of liens, here- 
tofore, filed, or otherwise sought to be established, for and oil behalf of 
any or all of said parties." 

From the jutlginent upon the rerdict the plaintiffs appealed. 

2 ' h o m p s o n  '6 Il'ilson for  p l a i n f i f s .  
X c J f u l l a n  R. M c X u l l a n  for de f endan t s .  

BKOUDER, J. TVhat is tlie legal test for determining the "final furnish- 
ing of materials," or "the conlpletion of labor" for a l)uilding project ! 

(2. S., 2470, provides in substance tliat ordinarilv notice of lieu upon 
real cstate shall be filed "nitllin six months aftpr the completiou of labor 
or the filial furnishing of materials," ctc. I n  the case a t  bar the Hotel 
Corporation, the owner of the real estate, contends that thr  plaintiffs are 
uot entitled to a lien upon the property. This contention is Isnsecl upon 
certain facts appearing in the record to the cffect that  tlie hotel building 
was completed on 1 November, 1927, and actually occupied on said 
date, ant1 that subsequently on 23 February, 1923, tlie parties in interrst 
met together, cllecked orer the various items of the contract and pro- 
uounced the work complete. Furthermore, in recognition of such com- 
pletion the contractor wrote a letter on 20 April, 1928, adniitting tliat 
the job had been finished and was "a credit to all co~iccrne(l." Hence 
nhcn the notice of lien n-as filed b- the plaintiffs on 30 March, 1929, 
more than twelre months had elapsed from tlie completion of the labor 
and furnishing of material for the structure, and that, therefore, the 
plaintiffs are not entitled to enforce a lien upon thc property. 

On  the other hand, the plaintiffs assert that in >lay, 1925, the Hot01 
Corporation took the position tliat the contract had not been cornpletcd 
for tlie reason that a large wire screrll specified in the contract had not 
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bccn installed, and  deinand was made  upon  the  c o n t r a c t x  to  complete 
the contract according to the  terms thereof. P u r s u a n t  to the provisioiis 
of tlic coiltract the dispute so ar is ing betmettn tlie ownw a11d t h e  con- 
tractor, was referred to tlie architect,  who ruled with the m n e r  t h a t  tlie 
~ o n s t r w t i o i i  of the s c r e c ~ ~  W:IS necessary f o r  the  comple t ic i~  of t h e  work. 
T l i c r e u p o ~ ~  tlic contractor p r o c ~ ~ r e d  t h e  col)laintiff, S l i u m a ~ l  Roofing 
C'o~nl):u~y, to illstall snit1 screen a t  a cost of $1,157.62, and tliat said 
work, not l inv i~ ig  b r c ~ i  co~iipletcd ulitil Octolm-, 192S, a notice of lie11 
filed 011 30 X a r c l ~ ,  1929, was wi t l i i~ i  the s tatutory period,  id, tlierefore, 
e i l fo rce :~b l~  against the  property. 

-\ p r e l i m i l ~ a r y  quest io~l  arises at the t l~reshold,  and  tha t  i s :  Did  the 
i ~ ~ s t : r l l a t i o i ~  of tlic wire scrccli co~is t i tu tc  n new aud  indepc~rtlent coiltract. 
or w:rs S L I C ~  ~ o r k  dolie u ~ i d r r  and  by virtu: of the origi11;ll contract bc- 
t1vcc.11 tile partics2 Tlie origillal contract provitlotl f o r  tjlc i ~ ~ s t a l l a t i o ~ l  
of the v i r c  scretm. Tlie on-iiw of t h e  premises detiiai~tlcd such installa- 
tion vi t l lout  extra  compe~isat ion to the  contractor. 111 pursuance of tlie 
ter111s of the or iginal  contract,  the dispute n-as s u b ~ n i t t e d  t81 the  architect 
wlio tlccitletl ill f avor  of tlic o w i e r  and  demanded the inst ,dlat ion of the 
v o r k .  l lni l i fcst ly ,  therefore, t h e  screen was i~is tal led pursuan t  to t h e  
terms and  1)rovisioiis of the o r i g i m l  contract between t h e  rsarties. 

Tlie lcgal inqui ry  inrolvctl lins been discussed by var icus  courts and  
t c x t w i t w a .  F o r  csamplc,  tlie Supl-ellie Court  of Ttinlio in  G c m  S f a t c  
1,ur)llicr C'o. 1.. Il 'itt,y e t  ~ l . ,  217 P a r . ,  1027, wrote:  "Ortlin:~rily, furnish-  
i11.g :III article or per for ln i i~g  n service t r ivial  ill cllnractcr is not sufficicl~t 
to c ~ c ' i i d  the t ime f o r  r l ~ i u i i ~ l g  a licw or  to revive a n  expired lien, where 
tlic article is furliislictl or tlie service rcntleretl a f te r  n s u x t a n t i a l  com- 
p lc t io~ i  of the  coutrnct, and the ar t ic le  is  not expressly rtquiretl  b~ the  
t c ~ l n s  tlicrcof." 1 1 1  l ike illalllier tlie Connecticut Court  i~ J l a v f i n  l ' ircl 
cP Ril11l)c~t C'o. 1 % .  I<dl!j 2 ' ire  cl: I?uOber C'o., 122 Atlantic, 102, quotes with 
: l p p r n ~ a l  the  following: " T l i c r c  a service is performed or mater ial  
f u r ~ i i ~ l i c d  a t  the request of tlie owner, it will cstcnd the t ime for  clnim- 
i11g :I lie11 or will revive : I I ~  expired 1ie11, as  to n colltrart . . . sub- 
st;~nti:llly c.ompletec1." 35 L. K. *\. (S. s.), 90-1. ?'he a u ~ h o r i t i e s  up011 
tlic s11bjcrt : I ~ C  asso11i1)1cd ill I J ) I ' C C ( / I ' U ~  1 % .  - 1 I e h ~ 1 .  14:Z A\tlantic, 2 3 ,  60 
.\. L. R., 1232. T h e  Y c l a n a r e  Court  in  tliat case s a i d :  "There is 110 

(2o1lf-lit.t h e t ~ ~ c c ~ ~  the  aut1io1-itics as to the proposition tlint the t ime for  
filing a ( ' l :~ini ill a n~eclianic's lien p o c e c d i ~ i g  is computed f rom the  date  
wlicn tlie last itelii of work, labor or mater ials  is c l o ~ e ,  per forn~ed  01. 

f u r ~ i i s l ~ c t l ,  and tha t  priiiciple is, undoubtetlly, correct. 13ut the  x o r k  
l)crfor~iictl  and ~ n a t e r i n l s  furnished must be required by tlle contract,  
:rnd ~ v l ~ a t e v c r  is done must be done ill good fa i th  f o r  tlw purpose of 
ful ly  p c r f o r m i ~ ~ g  tlie obl igat io~is  of such c o ~ i t ~ w c t .  ant1 not fo r  t l ~ c  mcrc 
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ORANGE COUXTT r. IT'. H. JTIIA3OX A A D  WIFE. ET AL.  

(Filed 23 J larch ,  1032.) 

I .  Taxation H R-Tax certificates is p1'esumptive evidence of regularity 
of proceedings. 

I t  is  tlie duty  of tlie sheriff to collect all t a se s  on property tha t  a r e  due  
and unpaid and,  when neccssary, to sell the land fo r  delinquent t a se s  
a f t e r  due  atlvcrtisement, and  to issue a certificate of l)urchase, n.hicli 
cwtificate i s  p re s~~ in l ) t i ve  evidcxnce of t he  regulari ty of al l  prior proceccl- 
ings incident to t he  sale and purchase, and  of t he  performance of all  
tliiiigs e s s c n t i ~ l  to t l ~ e  v;~lidity of tllc l)roccwlinc!.r. S. ('. ('~ltlt,, 19:;l. scL(.!.r. 

7992, Solo, Sol?, 5014, 5026, 8097. 

2. Taxation H b-Suit in tllc naturc of foreclosure is exclusive remedy 
on tax ccrtificatc. 

The ~ u r c h a s e r  o r  a certificate a t  a sher i f fs  sale of lands for  t a se s  ib 
given :I lien for  tlie amount paid with interest  and  costs, etc., and  is  
subrogated to t he  riglits of the  county for the  tases ,  and  h a s  the  sole 
remedy of proceedii~q in re?n by civil action to foreclose h ~ s  certificate a s  
nearly a s  may be a s  in case of foreclosure of a mortgngc., and  the  pur-  
c l ~ a s e r  a t  tlic sale in con fo~mi ty  \\it11 tlic s ta tu tory  proceedings is  enti t led 
to a deed c o i l r c ~ ~ i n c  the fee- \ i inpl~~ title to tlie locrtr / I (  q ro .  S. ('.. C'otlr. 
1031, sees. 8095, 8036. 

3. Samr-In procc'edings to foreclose tax certificate only listed owners, 
their wires or husb;~utls, must be scrrcd with summons. 

111 a su i t  to foreclose lands to enforce the lien acquired by a purchaser 
of a t n s  wrtificatc. t11c o1i1y l ~ a r t i e s  upon \vliom service of summons i s  
necessary a r e  those in whose nanle t he  real  estate is  listed, and,  in case 
they a r e  married,  cpon their  ~v ives  or husbands,  and  swvice on those 
otherwise interested niay be liad by 1)ublication a s  prescribed by the  
statute.  S. C. Code, sec. S037, and such publication is  sufticient notice 
to constitute due  proccss of law, the  proceedings k i n g  it! rem in wliicli 
the  Sta te  seeks, directly or by aut l~or iza t ion ,  to sell land f,r t a se s  by the  
c~nforcemcnt of t he  s ta tu tory  lien. 

4. Taxation H c-Cestui q u e  trust may not set aside foreclosure of tax 
certificate on ground that he was not served with summons. 

Where service of summons had bceu made on the  listed owners of the 
propcrty and  service on others iliterestetl in tlic land lias been made 
by l?ublication a s  the s ta tu te  provides in ~ roceed ings  t o  foreclose a t ax  
certificate, in ter rencrs  who claim a n  interest  in t he  land by virtue of being 
ccstuis qne  t rus tents  under a deed of t ru s t  may not  se t  aside the  sale 
on the  ground t h a t  they had not  been sewed with summons, personal 
s e n i c e  on tlicm not being requirctl by the  statut(,, and  i t  a l ) l~ t~a r ing  tha t  
the  trustees in thcir  deed of t rus t  hat1 b r r n  lwrsonally sc~rvetl. ant1 tha t  
they could have 1)rott.cted their  riglits by paying the  t:lSeh t~ntl  t l iui  
acquiring a lien tlierrfor su l~e r io r  to all other liens. 

C L A R K ~ O S ,  J., concurs in result. 
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A l ~ ~ ~ . ~ ~  by petitioners f r o m  Daniels,  J . ,  a t  Clianibers, on I f  October, 
1931. F r o m  OHAS(.E. 

P r o c e e t l i ~ ~ g  to foreclose a tux certificate issued 1q :lie 41c1iff 111 a snlc. 
for  tases  due ill 1926. a t  \\liich tlie plaiutifl' b w a m e  tl~cl 1)~rcli:1scr of 
tlie lalid. Tlie clerk ordered a foreclosure of tlie certificntcb. the lailtl 11 

sold, the conimissioi~er reported the  salr,  and  the clerk, aftvr f iud i i~g  
that  tlir sale had  beell made  i n  con~pliaiice n it11 law, t1i:lt the bit1 of t l ~ r ~  
1 1 ~ r r h a w r  had  11ot beell r a i d ,  and that  I I ~  e sccp t io i~ i  11atI h ( ~ 1 1  file 1, 
t.o~ifirined t h e  sale a d  on S Apri l ,  1931, adjudged t11:it upo11 p: i>i i l t~~i t  of 
t l ~ c  purchase price tlie com~iiissiorier ~l ioul t i  execute a ~ i t l  t l t l l i~cr  a t lc t~l  
to  the purchaser. 

0 1 1  T J u l y .  1931, ITI'. G. Pcar.011 autl Xeclianics a ~ i t l  F > I Y ~ I I C ~ -  l3:111b 
~ilatlc. a l ~ ~ o t i o l ~  hcfore t h e  clerk to  set aside tlie decrw of c w ~ l i i r n ~ n t i o ~ ~  
a1id to order another  sale of the  property.  Tl ie  clerk d e ~ i i d  tile lilotioll ; 
tlic lwtitioners appealed;  and  J u d g e  D a l ~ i c l s  found tlic fact5 to be n~ 
folio\\ s : 

1. T h a t  the  aborc  eiititlrd actioii n a 5  ilrstitutetl 1,. thc c o u i ~ t y  of 
O r a ~ ~ g c i  to foreclose a t a s  certificate i-suctl b j  t l ~ c  sllwiff of .nit1 c o u ~ ~ t y  
a t  :I t n s  s a k  held by h i m  a t  which the snit1 c20uuty \ \as  the p u r c l i a v r  
of the l a~ i t l s  i i ic~i t~oi ied ant1 described in tlic con~pla in t  f o r  tlic t as r s  due 
11) the  on ~ l e r  o r  o\\  ners fo r  the year  1928. 

2.  T h a t  a t  t h e  t ime  of the  conimcnceiliellt of this  actioii t l ir  l ) r , t i t i o ~ ~ c r >  
t ~ e  ( ( , \ l l ~ i s  qu' f m s f e n f s  aud the holders of c c ~ r t : ~ i ~ l  iit(lr~btot111c~s~ d11ly 

of record ill Orailge County ;  tha t  J. L. I'earson 11 a &  tlic t~.u.tc.c of tlie 
pet i t iol~er ,  W. G. Pearson, and  R. L. McDougal(l n a.; t l ~ c  t r u . t t ~  of tlic 
petitiorier, Nechanics  arid F a r m e r s  B a n k ;  that  the petitionc~r, IV. (;. 

I'carson, i s  a citizen and resident of Dur l iam Coluity, a ~ i t l  t l i ~  pf.titiolicr, 
Mechanics and  F a r m e r s  Bank, is a corporation n i t l i  i ts l ,ri~icil~:il  b a ~ i h -  
i l ~ g  house i n  D u r h a m  ci ty and  couiity. 

3. T h a t  the action was instituted and was go1 crllctl by tlic~ t ; is  la\\  s 
ill force a t  the t ime the action was instituted. 

4. T h a t  the sunillions and cornplai l~t  ncrc2 tlilly i.*uccl oil Z S  Octolwr. 
1930 ; that  ail order of publicatioli n as rn:~tie I)y t11c c.l(~i.lr 011 10 S o \  ~ I I I -  
hcr, 1930, ill pursuance of nhicl i  the  11otic.e of srJr~iccx : ~ p l ) c ~ : r r ~ ~ ~ q  i l l  tl~c, 
wcord I\ >IS p n b l i q h d  in the  ( ' h u p l  11 111  1 1 . p ~ k  I ! / .  21 I I V ~  \papor l ~ ~ ~ t ~ l i & o ( l  
i n  Orange County, on 14th, 21st and  2bth of S o w m b e i .  ;tlltl tlic 3tli of 
December, 1930;  tha t  a n  interlocutory jutlgmtwt \r as  grantc,tl 011 9 Fc brn- 
ary.  1031;  tha t  the report  of sale 1 ~ 2 1 .  filtd 011 1 2  X a r c h ,  19.31; t l l i~t  :I 
final dwrec. was reli(leretl on 6 Apri l ,  ID31 ; tha t  rlie coninlis.ioiter's tlccd 
15 as  t s ~ c u t e d  oil 23 April,  1931, and  71 as filed f o r  re gist ratio^^ oli 30 
.\pril, 1931, being rccortlcd in  Book of Dectls 92, a t  page 1q7 ,  rt.gi.tr7 
of O r n ~ t g e  County. T h a t  the final account of tlic commissiol~t~r  11 :I, film1 
on I f  Julie, 1931. 
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o ~ e r  :dl otlier liens. See. 7981. Indeed, i n  W o o t e n  v. Sugg, 114 IS. C., 
2'33, i t  was held t h a t  it  is  incunibent upon a mortgagee to  see t h a t  tlie 
tases  oil the  mortgaged property a r e  paid. T h i s  was  not done by t h e  
l)etitioilers o r  their  trustees. T h e y  made  n o  denland and  asserted no 
claim n itliin t h e  t ime prescribed by law and ill the words of the  s tatute  
a r c  barred a i d  foreclosed of a n y  a n d  a l l  interest ill t h e  property a d  
i n  tlic proceeds of sale. 
-1 t a s  is  a n  enforced contribution of money assessed by  authori ty  of 

a sol-ereigli State .  I t  is a source of revenue, necessary to t h e  rliainte- 
ilalice of govcriiiileiit, a i ~ d  collectible i n  the n a y  and  within the period 
providetl by law. T o  require  t h e  sheriff, purchaser, o r  holder of a 
c ~ r t i f i c a t e  to search the records of tlie courts to ascertiiin the  nanies of 
a11 wlio liave a lien or  c laim ail interest ill the subject-i la t ter  of the  sale 
~voult l  a m o u l ~ t  to  the  imposition of a burdeli not ~v i t l i in  tlie scope or  
c*oi~tciiiplatioii of the statutes regulat ing the  sale of l a ~ d  for  tases. 
Judgment  

-1ffirlnccl. 

CI..IRKSOS, J., COIICUI'S i n  result. 

MRS. CLYDE R. TTSON, AXD ALL OTHER CREDITORS OF I:. L. SMITH A X D  

\V. H. SMITH Wrro DESIRE TO MAKE THEMSELVES PARTIES THERETO, V. 

R. 1,. SMITH A ~ D  TV. H. SMITH. 

(Filed 23 March, 1932.) 

Appeal and E r r o r  J e--\Vhere appellant fails to show that  his rights hare 
been prejudiced the j ~ ~ d g n l e n t  will be  affirmed. 

Where upon appeal from a n  order or judgment relating to the priority 
of payment of liens and debts against property in a receiver's hands, 
the appellant fails to show a request for findings of fact upon which tlie 
order was entered or to show that he would be injured by the judgment 
escepted to, the judgment will be affirmed on appeal. 

A 1 ~ ~ ~ ~ h a ~ ,  by H. L. Hodges, c laimant ,  f r o m  Sincluir, J., a t  Snow Hil l .  
S. C., oil 1 6  Decciuber, 1931. F r o m  PITT. ,Iffirmetl. 

T h i s  is  a n  appcal  by claimant ,  H. L. Hedges, f r o m  certain orders and 
tlrcrccs elitcrctl ill tlic cause by his  Honor,  S. AL Siliclair, touching the 
tlispo6tion of ccr taiu funds  whicli h a d  come into tEe hands  of the  
receivers, E. R. Dudley and  W. L. Wliedbee, by reason of tlie opcration 
of the  properties of R. L. S m i t h  and  W. 11. Smith,  a l ~ o v e  defelidants. 
by thc w i d  r c c o i ~  ers dur ing  t h e  year 1931. T h e  ordcr:  appealed fro111 
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bg appcllni~t affect tlie priority of payment of debts created by the 
recei~ersliip ill the operation of the farms. Upon the petition of Xrs .  
Clyde P. Tyson, in the fall of 1919, a receiver, E. R. Dudley, ant1 
later a corcceiver, TV. I,. Wliedbee, were appointed to take charge of the 
prol~erties of R. L. Sriiitli and W. 11. Smith, and to liold same for the 
benefit of tlie creditors of R. L. Sriiith and W. H. Sinith. It is conceded 
by tlli. appellai~t. H. L. Hodges, that  the proceedings were regular, anu 
tlie r ece i~  erq duly appointed. 

111 January,  1931, his Ho~io r ,  Judge Mr. A. Derin, made ail order 
a11011 iilg and authorizing tlie receivers, for the purpose of operating the 
farnis for the year 1931, to borrow ccrtaiu moneys and incur ce r t an  
obligntioli~. P u r ~ u a i i t  to the said order, the receivers executed the deeds 
of trust aiid agricultural l i ~ m  to H. I). Batemaii, trustee ant1 F. S. 
Uritlgers, trustee, wt  forth in the record. During the months of June ,  
July,  ,\uguqt a i d  September, 1931, the receivers purchasetl from H. L. 
IIodpck f:~riil supplies, such as pro\isions and other articles necessary 
for tlic operation of said farms, and promised to pay for same, that 
H. L. IIotlges has not beell paid for said supplies 

At a hearing before his Honor, =LT. Ll. Sinclair, in Snow IIill, oil 
16  T)~ce~iiber, 1931, in this cause, upon the question of priorities ill 
the pa ,~ .~i ient  of tlie iiidehtetlness incurred by the receivers in the opera- 
tion of the receivership properties for the year of 1931, appellant filed 
l i i ~  petition; the appellant n aq present at said hearing, through his 
attorney. J. C. Lanier, and \\as heard by his IIoiior oil the questio~l of 
priorities as they affected H. L. Ilodgcs. 

I11 the record is the petition of the recc i~ers  to the court, to borrou 
certslil quills of inorley and to obtain advance5 to c u l t i ~ a t e  the crops for 
1'3:11. R I I ~  i~ bet forth the liens to secure qame: a i ~ d  the dec re~ ,  in part. 
is :I$ follows: "Shall have priority over :rll uiisecuretl clairl~s aiicl judg- 
i ~ i ( w t ~  a g a i n ~ t  tlie defei~dants, aud wit11 respect to said lands, shall be 
<uhortliliate only to the liens outstaiidii~g a t  the cornmencrment of thi i  
:wtion. the lien for taxes.') I t  appcars in tlic records that "The claimaiit 
c s c ~ p t s  to the said orders nut1 decrees, for that  the findings of facts are 
i~o t  >upportcd hy the law mid tlie fact<, and for that the priorities a i  
fixcd ill said orders a i d  decrees are contrary to law in such cases pro- 
\ itltd. ant1 against equity principles and good coilscience. The claimant 
failed to ask the court to find the facts nit11 respect to tlie coridition of 
the r cce i~  ersllip, and no such fact n as fourid and there is nothing in tlie 
record and no facts before Judge Sinclair, upon which he could have 
fouiid that the claimaiit would be injured by the decrees excepted to." 
The clainiant, H. L. H o d g c ~ ,  made exception and assigiimc~it of error 
ant1 appealed to the Supreme Court. 



A l b i o n  D m n  f o ~  recc icers ,  appel lees .  
J .  C'. La~ i i e r  for I I .  L. I l o t l g ~ s ,  claimant. 

Part CLRIAJI.  111 tliv judgnient o r  order of S i ~ i c l a i r ,  J., a t  O(8tober 
' I ' c r ~ ~ i ,  1031, ~ r o  find : "I t  a p p c a r i ~ ~ g  to the  court t h a t  t h e  r e c e i ~  ers llerein 
II:ITC tlevoted co~~s i t l e rab le  t ime and  labor  to t h e  nlal~ngeri~el i t  of saitl 
r cce i~ers l i ip ,  a ~ i t l  tha t  tlie details of said r e c c i ~  ersliip and  its propcr 
~i~alingcwient 1i:trc required the exercise of ex t raor t l i~ ia ry  n b i h t i c ~ .  and 
tliat snid rcce iwrs  I i a ~ e  heen un t i r ing  i n  tlieir labor  and  cfi'orts to pro- 
mote the i i~ te res t s  of said receixership, and  ( lur ing 1030 and  1031. have 
raiqecl and cultivated crops of colisidt~rahle value upon said 1:1ntlb, and 
dur ing  tlic t ime w l i e ~ ~  numerous pcrsons engaged in  like 311eration> 11:1\ e 
lost money, t h e  r e c e i ~ e r s  h a r e  been able  to p a y  t h e  espeli-cs of their  
f a r l l i i ~ ~ g  operations and have heen able to pay  a small a l ~ i o u n t  in retluc- 
ti011 of tlic intlcbtetllicss of saitl estates; and, i n  atltlitioii tliereto, h a w  
reduced t h e  ilidcbted~iess of tlie d e f e ~ ~ d a l i t s  to t n o  of tlicir sccuretl crecli- 
tors ill tlie sum of $5,052.35. ( T h e  order  sets fo r th  ser \ iccs  rendcrctl 
by rcceircrs ant1 tlicir attorneys, and a ~ i l o u ~ ~ t  rcceivc( by tli~'1ii an(1 
a d t l i t i o ~ ~ a l  amount  to be paid tliem.) . . . A l ~ i t l  i t  f u  ~ l i c r  a p p a r i n g  
to tlic court t h a t  tlic r c c e i ~ e r s  secured advalices f r o m  ZI. L. Hoclge- 
to c~ iab lo  tlicm to c u l t i ~  ate  tlie 1931  crops and before perrn:melit arrallgc- 
m c ~ ~ t s  lint1 bcrn made for  saitl adrances tlie su111 of $3,1 LS.92for wliicli 
the saitl H. L. Hodges 11aq 110 security. . . . -111tl ~t n p p e n r i ~ ~ g  t o  
the  court tha t  said recomri ie~idat io~is  a re  f a i r  a i ~ d  rcascnable ant1 tha t  
the compensation, rcconnnentled, is a reasonable compcus:itiol~ for  the 
saitl receivers and  tlicir attorneys, and  t h a t  the snid. 13. L. Hodgcs ought 
to be paid tlie aliiount so advanced by Iiiin to the receivers, and tha t  saitl 
adv:~nccs were necessary. . . . And i t  is adjudged a id decreed tha t  
tlie aforesaid allo\\ances a r e  LI proper  and  iiccessary tspcllse of saitl 
rccc~iversliip and  have pr io r i ty  over t h e  payment  of ally indebtedness 
crcatctl by said rcceirers. I t  is fur t l ler  o r d ~ w c l  and adjudged tha t  the  
r c e ~ i ~ c r s ,  a f te r  p:~ying and satisfying t h e  crop liens ewcuted  by then1 
to 11. I). Batmia l l  n ~ ~ d  F. S. Britigcrs, shall pay out of a 1y moneys tlicil 
ill tlicir liantls the indebtedness duc and  owing to EI. L. I[odgrs as  nbovr 
rccitetl, and  which intlcbtedncss is atljutlgctl to be a n e w s w r y  expense 
of said r e c e i ~  crsliip." 

T h i s  j u d g m ~ n t  of Sinclair ,  J., a t  Octobcr Term,  19:;l.  as not ex- 
c ~ ~ p t t d  to by 11. I.. IIodgcs, claimant. T h e  order conclutl(~s "Tlii.; mat te r  
is rrtaillcd for  fu r ther  orders." 

T h e  judgment, or order, dated 1 6  Decenlbcr, 1031, of Sinclair .  J., 
IT. 1,. Hotlgcs, c laimant ,  c s c q t e d  and  assigned error  as  follows : "That  
liis Honor ,  J u d g e  S i ~ ~ r l n i r ,  erred in  s ign i~ ig  tlie order of record and 
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tlcsig~iatetl as  Exhibi t  'H,' ill tha t  the fixitig of t11e prioritir's of pay-  
u ~ ~ i l t  therein is contrary to  the law ill such cases p ror idcd ;  and  i n  that ,  
:dthough claimant  H. L. l iodges filed his  petitioii i n  due form, and  was 
rcpreseilted a t  tlic hearing, the said order ouiits ariy referclice to claim- 
ant 's  c lai l l~,  and  esclucles it ,  contrary to h ~ v  a ~ i d  the facts  appearing ill 
the record." 

Tlie judgnmit ,  or orcler, tliat 11. L. Hotlges, c l a i i r i a ~ ~ t ,  esccptecl to atid 
assiglietl error,  did iiot refer  to the  order or judgment before set fort11 
a t  October Terni,  1031, but t h e  order riiade by Sinclnir,  J . ,  a t  Snow 
Hill:  S. C., 16 December, 1931. T h i s  last order r t~i terates  the allo\\.a~ices 
to the r e c e i ~ e r s  niatle a t  October Term, 1931, of the Superior  Court  ant1 
af ter  orderilig c w t : ~ i n  sum to be 11:ritl 011 oiic of the ulipaid lieiis wliicli 
was one of tlie origiiml lieils approved by t h e  cour t ;  orders the a l l o w  
:mces lilntlc the  recc iwrs  paid "from the balance tlien i n  their hands  
frorii the  sale of crops, etc. . . . Allid frorn fuiids ill the  l~alitls of the 
receivers tlerired froiii other sources tliail the  sale of property coveretl," 
by t h e  cer tain crop hells heretofore me~it ioned,  the amounts  clue t h i ~  
a t to r l i e - s  f o r  the receivers were ordcrod paid. F u r t h e r  : " h t l  f r o m  the 
iicst liioiicys coming iiito tlie lialids of the rcceirers froin tlic sale of thi. 
p roper t1  included ill the cleed of t rust  a i d  agricul tural  lien to 1t.  S. 
Uritlgers, trustee, the receivers shall app ly  and pay  so much tllcreof to  
the E'ariuers Cotton Oi l  C'onipany as shall be necessary to l )ay in  ful l  
the  balaiice clue the  said F a r m e r s  Cotton Oil  Company. h c l  this mat -  
ter i>  retailietl fo r  fu r ther  orders." 

Fro111 t l~ese  judgilielit*, or order-, ~t appears  t h a t  the court l)elo\\ or- 
dered, a t  the  October Term,  193 1 ,  of Sulwrior  Court  : ( 1 )  Tllc ~ c c i . i r r ~ r ' i  
allun:iliw, hettlng out the  anioulit.s, all11 at torneys f o r  rec.ei\crs to  be 
p i t 1  out of the crops;  ( 2 )  ordered tlic l i e l~z  nliirli  n e r e  g l ~ c  11 1111c1cr 
order  of court to be p a i d ;  ( 3 )  set fo r th  facat that  claim of H. L. Iloclgei, 
fo r  i i c ~ ~ ~ x u y  far111 bupp1ic.s fo r  tilt- ol)cr;~tioli  of tlic f a r m s  ouqht to hi& 
pa1(l. T h e  judgrnelit. o r  orclrr, of 1 6  l)ecwriht~r, 1931, niothficvl tlic 
Octoht,r T r r n i  orcler, a~lcl tlie attorllcy-' allonallcc is '.fro111 fulltl. i n  tlicj 
l l n ~ i t l ~  of tllc r e r e i ~  i ~ s  tli,ri\ed f rom otllcr wurccq th:lli tlic ~ 1 1 ' "  of tllc 
c r o p  co\ erotl by the court l i c m  of 1931. 

T h e  po t i t io~ l  of 11. L. Hotlgcs w t s  fo r th  t h a t  the hul)plie- f u r l ~ i ~ h c t l  
by h im up to 1 June ,  1931, n c r c  paid by tlic recciviw, but  tlic recelT cry 
brearliccl their  agreement and  (lid iiot p a y  f o r  111ont11\ of Juiic, .July. 
Alugnqt and September, 1031, supply ad\  ances to ta l i~ ig  $I,llS.92. l iodgc i  
relied on the  promise of the receivers, but has no l i e i ~ .  ZIe is  all Iltlw- 
cured creditor and  in fact  made  no exception or  a s * i g i ~ m c ~ ~ t  of ( 'rror to 
t l ~ c  judgment a t  Octoher Term, 1031. 
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S o  f a r  a s  appears  f r o m  the  record, there is no request by Hodges f o r  
tlie findings of fact  to  either of t h e  judgments of Sinclair ,  J., and ill the 
statement of the  case on a p p e ~ l  t h e  following is agreed tcl by the  part ies  
to this  controrcrsy:  "No facts  before J u d g e  Sinclair  l p o n  nl i ich lie 
could h a r e  found  t h a t  t h e  claimant  ~ r o u l d  be in jured  by tlie tlrcrec 
excepted to.'' 

r e  see no reason i n  lam to dis turb the  judgment, or order, of tlie 
court  below. Of course, i t  goes without  saying, t h a t  the  receivers h n r i n g  
contracted t h e  debt with Hodges i n  good fai th ,  should make  e r c r y  effort 
to sce t h a t  it  i s  paid.  T h e  judgment is  

,Iffirmed. 

HELEN BAKER v. THE TRAVELERS ISSURAKCE COMPAST. 

(Filed 23 March, 1932.) 

Insurance T c-Cancellation of insurance by employer is conclusive where 
there  is n o  allegation o r  rvidence that cancellation was illegal. 

Where an employer's policy of group insurance specifiw that it should 
end a s  to any employee upon the termination of the employment, or prior 
thereto upon cancellation by the employer, unless such termination of em- 
ployment was caused by disability while the policy was in force, and i t  
appears that  the employer had terminated the insurarce on such em- 
ployee' in accordance with the provisions of the polic:?: Held ,  in the 
absence of allegation or proof that the cancellation of the policy by the 
employer was wrongful or illegal such cancellation is presumed to have 
been lawful, and the beneficiary of the employee cannot recover thereon 
for the death of the employee after the policy had thus been canceled. 

APPEAL by plaintiff f r o m  Xidye t te ,  J., at  October T e r m ,  1031, of 
CUXIBERLAND. Affirmed. 

A. 111. Moore and Herbert h t t e r l o h  for plaintiff. 
Dye & Clark for defendant. 

PER CURIAM. O n  28 May, 1927, t h e  defendant issued to Tolar ,  H a r t  
and H o l t  Mil ls  a g roup  l i fe  policy of insurance 011 the  l i fe  of T r o y  
Baker  i n  the  sun1 of $1,500, payable to  Helen Bake],, h i s  wife, as  
heneficiary, if death should occur dur ing  the continuance of t h e  policy 
while the  employee mas insured thereunder. T h e  employment of T r o y  
Baker  wi th  t h e  Tolar ,  H a r t  and  H o l t  Mills ended on 1 J u l y ,  1930, and  
h e  died on  28 November, 1930. T h e  action was begun on 7 Apr i l ,  1931. 

T h e  policy contains t h e  following clauses : 



"The insurance of any employee covered hereunder shall end nlieir 
his employment with the employer shall end. or prior t h ~ r e t o  n1m1 
the employee shall notify the employer to make no further deductions 
frorn his pay to apply toward the premium for this insurance, except 
in a case whrre a t  the time of termination of employment the employce 
shall be wholly disabled and prevented by bodily injury or disease from 
ellgaging irl any occupation of employment for wage or profit. 111 such 
case the insurance will remain in force as to such employee during the 
contiiiuance of such disability for the period of three months from the 
date upon which the employee ceased to work, and thereafter during 
the continuance of such disability and f ~ h i l e  this policy shall remain 212 

force until the employer shall notify the company to terminate the in- 
surance as to such employce." 

The plaintiff offered evidence tending to show that  the insured v a s  
"nholly disabled" vhen his employment ceased. Bu t  under the contract 
the insurance \ras to be paid if the death of the insured occurred durillg 
the continuance of the policy. The  plaintiff's eridence is that  "the in- 
surance on the life of Troy Baker was canceled 12 September, 1930." 
The death, therefore, did not occur "during the continuance of said 
policy." According to her evidence the plaintiff brought suit on a void 
policy. She argues that the cancellation was effected without authori ty:  
but she neither alleged in her complaint that the cancellation was wrong- 
ful  or illegal nor snggested her purpose to attack it for illegality nhcn 
she offercd hcr evidence. I n  the absence of allegation or proof to tliii 
effect the cancellation is presumed to have been made lawfully. Judgmcnt 

Affirmed. 

BEAUFORT COUNTT, ASHE COUNTY, BERTIE COUNTY, CHOWAS 
COUNTY, IREDELL COUNTY, MARTIN COUNTY A N D  WASHINGTON 
COUNTT, v. CAROLINA STATE HIGHWAY COMMISSION, 
E. B. JEFFRESS, CHAIRMAS, T. L. BLAND, CHARLES A. CANNON, 
JAMES H. CLARK, JAMES L. MCNAIR, W. W. XEAL, ASD N. I,. 
STEADMAN, MEMBERS OF THE NORTH CAROLINA STATE HIGHWAY 
COMMISSION, A X D  JOHN P. STEADMAN, TREASURER OF THE STATE OF 

NORTH CAROLINA. 
(Filed 30 March, 1932.) 

Counties E c-Countirs held not entitled to allocation of funds raised 
on gasoline tax which were collected after July 1, 1931. 

The provisions of chapter 40, Public Laws of 1929, that a one-cent per 
gallon tax on all gasoline sold within the State be levied and collected 
by the State Commissioner of Revenue and paid to the State Treasurer 
and separately kept and allocated to the "County Aid Road Fund" for 
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t hc  eslwnscs incurred by the  s e w r a l  counties in lteel~ing up  their  rcspcc- 
t i w  public roads, \\-as e s l~ re s s ly  rcl)ei~lecl by chapter 143, Public I . n \ ~ s  of 
1!1:31, placing t h a t  duty  and  espcxnae ulwn tlic S t a t e  High\ \ag  Comniissio~i. 
wit11 1101ie of tlic p r o ~ i s i ~ n s  of tlie f i ~ r m c r  s ta tu te  opc'rntire a f t e r  1 JIII!.. 
I9:;l, :illel Ilcltl.  ~lonc. of the  moneys collected f rom this source subfeqcent 
t o  1 July.  1031, a r e  nvai1:tble to the  rcapc.ctive couuticss. 
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iiue of Sort11 Carolina, l ~ r i o r  to 1 July,  1931. The ouly sums of niollt,? 
tllcreforc, Tr liich are in\ olrcd in this controrersy are those ~ l i i c l i  71 ~ r c .  
collected :lnd paid to tlic State Treasurer, after 1 July,  1031, !)y rc:\w11 
of the tax 011 motor fuel, l e \ i ~ ~ ~ l  i l u d ~ r  the l n v  of t h i ~  Stntc. 

I t  ia further ngrrecl that  if the plaintiff? arc entitletl to the lK'l.(+cllt- 
ages of the sums of nioney inrol~-e( l  in this ('olltroverq~, a': C O I ~ ~ ( ' I I I ~ C ( I  
h -  tlicw, then sucli sulili as are due to rhc plaintif-f., r c ~ p c c t i ~  ply, shall 
be paid by the deferldaiit, John 1'. Steatlman, Trcasurcr of tllc Statc 
of S o r t h  Carolina, on ~oucl ler*  nliicll sliall br issuctl by the dcft,l~tlal~t, 
State Highn ay Conimissiori, to the lioltlers of certain bonds itsuetl lig the 
plaintiffs for rontl impro~elrients, nhicll arc now outstal~cli~lg. 

Tlic cause n a s  hc.artl on tlir facts agrrecl. I t  ~ i a q  atljudgcvl. tltc*rcvl 
a11d ordercd by the court as follon s : 

a o l ~ i c  t : n  "That the plai~itiffq counties are e~~t i t lc t l  to receive the g 1' 
at the rate of ollc ccnt  ( l c )  per gallon on such motor fuels a< ncrc  
sold, distributed a ~ ~ t l / o r  used in this State prior to 1 July ,  1931, :nit1 
on nhich said tn s  n-as not actually collected alld received 1 ) ~  the State 
Treasurer until or after 1 July,  1031, and that plniiltiftb volnrtic.\ arc 
entitled to h a w  paid on bonds a i d  interest hewtofore isouctl 1, bait1 
counties for road irnpro\-emelits the folloni~ig 1 j e r ~ ~ 1 t a ~ m  ( ~ f  witl fund, 
to IT-it : 

Bcaufort County 1.4675t of the total for the Sta t t .  
-ishe County .8-14C/;; of the total for tlie State. 
Rcrtic County 1.190% of the total for tllc Statc. 

Chon an County . 3 7 S f $  of the total for the Statc. 
Iredell County 1.345:-L of the total for the State. 
Xar t in  County .875>; of the total for the Statr .  
Tasli i~igtoli  ('ounty .559:; of the total for the Stntc. 

,Ind it is furtllcr ordered, adjudged and tlecrcetl that tlir saic! pc3r- 
centages of thc said fund shall bc paid o w r  hv the defendants to the 
holdrrs of the bonds anil coupons heretofore iqsued by the slit1 cm~~t i c . s  
far  road i m p r o ~  emciits." 

Froin this  judgment, the tlrfentlaiits appealed to t11c Suprenic Court. 

IIarrjj ~ l ~ c A I I u l l a n  awl X a c L c a n  & l iot lmun for B ~ a u f o r t  Counf!~.  
2'. 6'. Rozcie ant1 I m  T .  J o l ~ m f o n  f o r  ;Ishe County .  
X .  B. Gil lam for U e r f i e  Couniy .  
TV. D. Pruden  for Chowan County .  
J o h n  A. Scott for Iredell County. 
Elbert 8. Peel for X a r t i n  County .  
2. V .  S o m z a a  and  Car l  L. Bailey for TT'ashington Count!/.  
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If. Q. Connor, JT., fo r  Wilson County. 
..Zfforney-General Brummit t  fo r  J o h n  P. Steadman, S ta te  Treasurer. 
C h a ~ l e s  Ross, G e n e ~ a l  Counsel, f o r  S. C'. State HighwaJl Commission. 

CONSOR, J. Chapter  40, Public ~ W S  of North Ca ro l~na ,  1929, is 
cntitletl "An act to ameild chapter 93  of the Public Laws oE 1927, so as 
to levy an additional tax of one cent per gallon on gasolint> and relieve 
the counties by aid from the Sta te  H i g h ~ v a y  Commission." This  act 
became effective as to all i ts  pro~is ions ,  according to i ts  terms, on 1 
Llpri l ,  1929. I t  continued in full force and effect until its repeal by 
chapter 143, Public Laws of 1931. By  virtue of such repeal, no~le  of 
its prorisions has been i n  force and effect since 1 July ,  1931. No  tax 
on motor fuels sold, distributed and/or used in this State ha's been levied 
under its provisions since 1 April,  1931. All sums of money collected 
under its provisions, and allocated to the "County Aid Road Fund," 
created under the act, ha re  been paid to the several counties ~f the State. 
T h e  sums now in controversy were collected and paid to tlie State 
Treasurer, after 1 July ,  1931, under the provisions of chaptrr  143. 
Public Laws, 1931, which became effective on 1 April,  1931. 

Section 39 of chapter 145, Public Laws of 1931, contai i~s tlie fol- 
lowing provision : 

"Tliat all laws and clauses of laws in conflict with the provisions of 
this art  to the extent of such conflict, and especially cliaptei. 40, Public 
Lanfs of 1929, are hereby repealed; Provided, h o u , e r r ~ ,  tliat sectio~i; 
three to six inclusive of said chaptrr  40, Public Laws of 1929. shall 
remain operative unti l  1 July ,  1931." 

As all the provisions of chapter 40, Public Laws of 1929, have beell 
repealed, and none of said provisions were operative 011 or after 1 July.  
1931, plaintiffs are not entitled to any sums of rnoney now i~ the hands 
of the State Treasurer, subject to vouchers issued by the Sta.e Highway 
Commission ~vhich  have been collected and paid to said Tnensurer  by 
the Commissioner of R e ~ e n u e  of Sort11 Carolina, since 1 July. 1931. 
T h e  judgment is, therefore, 

Reversed. 

CIARI<SON, J., dissenting: Judge  Sinclair rendered judgment ill the 
court below as follows: "That the plaintiffs counties are entitled to re- 
ceive the gasoline tax a t  the rate of one cent ( l c )  per ga l lm  on such 
motor fuels as were sold, distributed, and/or used in the State prior 
to 1 July ,  1931, and on which the said tax was not actually collected 
and received by the State Treasurer unti l  on or after 1 J u l y ,  1931, and 
that the plaintiffs counties are entitled to have paid on bords and in- 
terest licrctofore issued by said counties for road improvements the fol- 



K. C.] SPRING T E R M ,  1932. 43; 

loning percentages of the said fund, to wi t :  (naming same). And it 
i~ further ordered, adjutlgotl and decree11 that  tlie said percentages of 
tlit said fund shall be paid over by the defentlarits to tllc holders of thr. 
bonds and coupons heretofore issued by the said counties for road lm- 
provements." 

Public L a n s  1931, chap. 1-15, x a s  passed to ro1ier.e the 100 countieb 
in the State froin maintenance or upkeep of county road$. Under this 
act it  n a s  estinlatcd some 45,000 miles of county roads were takoi over 
1)y tlie State, TI-hich at that time had about 9,000 niilcs of hard-snrfncccl 
a i d  tlepentlable State roads. Tlicse county roads were taken orer on 1 
July ,  1931. 

Sectloll 7 ,  of said act, is as follo~vs: "That from and after Ju ly  first, 
out t l lou~and liiile hundred a i d  thirty-one, the e s c l u s i ~ e  control and 
~ria~iagclneiit and re~ponsibilitg for all public roads in the several courl- 
tics shall be ~ e s t e d  in the State Highway Colnmission as hereinafter 
 pro^ i d ~ t l ,  niid all couiity, district, and township highway or road coul- 
missioners, b j  n hate\ er name designated, and n l i ~ t h e r  rrezrted under 
public, public-local, or p r i ~ a t c  acts, shall be abolished," etc. 

T o  finalice this new road system, section 2-1, subscctioil 3,  in part, 
proride.: "There is liereby levied and imposed a t a s  of s i s  ccnts per 
gallon on a11 motor fuels sold, distributed, or used n i th in  tllih State," 
etc. This t a s  is collected by the R e ~ e n u e  Commissioner and is trans- 
ferred to the Stat(> Treasurer. Section 24, subsection 6 :  " A h ~ l  the State 
Treasurer sliall pluce the same to the credlt of the 'State H ighnay  
Fund.'  " TTYO c r~ l t s  of the six cents was set aside for the cou~ity road 
systeiii, nhicll n a s  not to be less than $6,000,000, in any one year. 

Public Laws 1931, supra, see. 39:  ('That all laws and clauses of laws 
in conflict TI-it11 the provisions of this act to the extent of such conflict, 
and especially chapter forty of the Public Laws of one tliousand i h e  
liundretl ant1 tnenty-nine are hereby repealed: Proz*itled, horrewr,  f h a f  
s~etrot ls  three and sz.r znclusiw of said chapter  forty  i n  f71e Publ ic  LOWS 
of one thousand nine hundtml  and tu.,c~nfy-nine shall r ~ m a i n  o p r a t i u e  
u n f i l  J u l y  first, une thousand rizne hundred and thvty- on^." etc. 

Sectioli 40:  "This act shall be in force and effect from and after the 
first day of April,  one tilousand nine hundred and thirty-one." 

I t  nil1 be noted that sections 3 to 6, inclusive, of chapter 40, Public 
Laws 1929, shall remaill operative until 1 July,  1931. By chapter 40, 
acts of 1929, the General Assenibly increased the gas tax imposed by 
c'hapter 93, acts of 1927, from four to five cents, for the purpose as 
stated in the caption of the act, '(An act to amend chapter 93, acts of 
1927, so as to lexy an additional tax of one cent per gallon on gasoline, 
and relirre the counties by aid from the State Highway Commission." 
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I3y scction 2 of this act, i t  is provided that "the additional revenuc 
\,hic.l~ shall be collcctetl by the levy a i d  imposition of thc additional 
o ~ i c  cc i~t  per gal1011 . . . shall be held ,  used antl fl-ented by the 
Stnte IIighwny Con~mission as a separate  aiztl special f u l  d ,  to be k i io \~n 
: I I I ~  t l e ~ i g ~ ~ a t e t l  as 'The Coui~ty  Aicl Road Fund,' and shall be espei~tled 
only in :~ccortlance x i t h  the provisions of this act.'' ( I t d i c s  mine.) 

( ' l i ap t c~  40, acts 1939. l~ccame effective oil 1 .\pril. 1929, antl the 
additional revenue thcreby created came into being. 0 1 1  eacli gallon uf 
nlotor f u d  sold, distributed or used in the State after 1 April, 1929, 
a t a s  of f iw cents per galloll, by provisioii of this law, \ \as fortlirvitli 
le~iecl, :uld by operation of law, four cents of this arnount became due 
tlic State Highway Commission for its oli-n uses and puiposes, and one 
eelit tliercof became due the State H ighnay  Commission as trustee of 
tlic C'ou~ity Aid Road Fund. The date arid the time of the sale, tlis- 
tribution or use of the gasoline, brought into being the tax, and iiot the 
date or time the moiiey for such t a s  happened to be collected. 

It will be seen that tlic contention of the State Highway Cornniissio~i 
i- to t l ~ v  t,ffcct: ( 1 )  That  it is entitled to an atlditioiial one wilt gasoline 
t a s  from 1 April, to 1 July,  1931, yet its respo~~sibil i ty to maintain the 
cm~nty  roads did not begiii until 1 July ,  1931. ( 2 )  Ths t the counties 
ill the State from 1 April, to 1 July ,  1931, had to maint iin the county 
roads, but were not entitlecl to the one cent gasoline tax which was 
1)roduced during that  period. 

The contentioil of the State Highway Comniission is to the effect: 
That  although T h e  County A i d  Road F u n d  was produced before 1 J u l y  
( that  is, the one cent per gallon on the gasoline xvhich had been dis- 
tributed for sale or use within the State prior to 1 July,  1931)) yet so 
niuch of that  fund which i s  collected after 1 July,  1931, is forfeited 
to the State Highway Commission, regardless of when it was produced. 
I think that the sections 3 and 6, inclusive, chapter 40, Public Laws 
1920, which remained operatiye, cannot be so construed. Paying the 
Stnte Highway Commission an additional sum of $627,"74 for main- 
tainiug tlic county roads, when they were not maintaining them, and 
taking this amount from the counties which vere  maintaining them, 
would have been an injustice which the General Assem1)ly mould not 
have done. The counties are left with their road debts unpaid aud their 
bonds in default, in part  a t  least, caused by this position taken by the 
State Highway Commission. Such a wrong seems to me t3 be glaringly 
inconsistent with all the purposes of the 1931 General Assembly. 

Plaintiffs contend tha t :  I n  fixing their county budget, Beaufort 
County and other plaintiff counties estimated they would be entitled to 
receive t h ~  one cent gasoline tax, "The County Aid Road Fund," from 
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1 ,\pril. 1929, to 1 J u l y ,  1931, a period of two years a d  thrce ~ n o ~ l t l i s ,  
; I I I ~  lc l ied their  taxes :~cc+orclingly, as the: n e r e  rcquirctl to do b- t h ~  
County Flscal  Control Act of 1927. B y  the r o r ~ s t r u r t i o ~ i  p l n c ~ t l  011 tilt 
i t a tu tc  by the S t a t e  Highn a y  ('onimisslo~i. the countlcs get this  rc7 ellur 
fo r  o n 1  2 year.., to  I , ipr i l ,  1931, the  S tn tc  H i g l l n a y  Coru~ni-ion get- 
t lng tlic tlircc ~i lont l ls  accrual of this  tax. I t  \\ not iritentlcd tha t  tlicx 
C o m r ~ i i q ~ i o n  ~I iou ld  get all  the  gasoline tn'; un t i l  they hegall to 11crforl11 
a11 the  f n ~ ~ c t i o n s  of ~ ~ ~ i l i l ~ t n i ~ i i l i g  tlie roads the c o u ~ ~ t l c s  hat1 to n~ai~i t : r i l i .  
to n i t ,  011 1 J u l y ,  1031. 

Tlic a r t  r tqu i res  tha t  this funtl be kept  by  tlie S tn tc  Treasurer  to the 
credit of the  '.St:~te H i g l i n a y  Euiid." T h e  t a x  l)roduc~ect pr ior  to I ,July, 
though cdlected af ter  1 J u l y ,  sliould h~ crediteil to  the countie, of the  
Stntc  u l~ t lc r  t h e  "State Hlgli\\ a y  Fund,"  this is a mat te r  of h o o l i k t t ~ ~ ) l l ~ g .  . . I h i s  f n ~ ~ t l  collccteti after,  altliougli produced prior  to 1 Ju ly ,  1931, 1i;ltI 
to be l)lacetl ill t h e  "State EI ig l l~ iay  Fund." nut1 should be diibursetl 11) 
it  to the respective counties ant1 not forft3itetl to the  S t a t e  Hig l i \ \ :~?  
Cornmlssloli. 

I think In rollstruing the  i ta tutcs  l r z  pur1 mnfi 'rcn,  the reasoll, logic 
:111il justice of the n1attc.r i s  ag:~in<t  tlie posltiori taken by the St'tte 
I l i g h n n ~  C O I I ~ I I ~ + ~ O I ~ .  T l i ~  1:lrgc i n t c ~ i t  of the statute3 na. to tlie t f t tc t  
tha t  t h e  cou~lt lcs  of the  6t:lte liar i11g the l ~ ~ i ' d t ~ 1 1  of mai i i t a i l~ ing  the  
Stxte  rontls to 1 J u l j ,  1051, ~lloul t l  be entitlet1 to  tlie one cent g a w l i ~ i i  
t a s  pro(1uced before tha t  tlnie, althougli a par t  of smne ihoultl he  col- 
lecte(1 thereafter.  I a m  borne out 111 this  colitelltion by the  lenrrictl judgc 
i n  t l i ~  court below, alio by four  nicmhers of tlie lnst General A h e ~ i l l ) l ~  
l r  ho hclpctl p:ls> t h e  net : Mes,r*. H. G. Connor, A. D. X c L c , ~ u ,  I r a  T. 
Johnston arid Zeb. 1'. Sormari-all able lanyers .  

T h e  il~terltiou 1, nia11ifc.t-"The letter killeth but thc spi l i t  g ~ \ c t l l  
lifc." 1 t1i111k tllt, j u d g n i ~ ~ i t  of the iaourt be lo^^ -lioul(l 11:11(> ~ I W I I  

: ~ f f i ~  n~vtl .  

STATE r. JOHX MITCHELL, W. T. LEE, STAXLET \\~INBORSE AYI) 
GEORGE P. PELL. 

(Filed 30 March, 1032.) 

1. Inclirtmcnt A a-Person nwst answer to charge of crinle only upon 
indictment prescntmcnt, or inipeachment. 

Undcr the Constitution. Declaration of l i icl~ts.  section 12, no perwrl i. 
required to  ausner a criminal charge but  by indictment. presentment o~ 
irn~cnchment, and an indictment im1)lirs an indictment by  grand jury 
as defined by common law ~mless  clianucd by statute. 
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2. In(li(.tm(~nt .I bOrclinnrily ~ ~ l u s t  be found by grand j u r ~  of county 
I\ 11(~1'in ofY(ws~ \\as cornn~ittt'd. 

3. Stntutrxs 1% a-Oc'nc~ral rules for construcStion of statute s. 

(i. ('onm~on IATY .I ;I--('on~mon law pre~xil ing before adoption of the 
('onrtitution is in force in this Statc unless modified by statute. 

The common law p r t w i l i ~ i g  before the  ndoption of o w  C'onstitutio~i ant1 
n.liic411 w:~s  not destruc'tivc of, r cpng~ lan t  to. o r  inconsistcwt with tlic. 
frwtloni and indcprndcnce of the  Stnte ant1 \vhich lins not 11econic ohso- 
l(xtc is in fall  force ill this State.  (-'. S., '370, unless i t  li:~r been rt~l)e:~lecl, 
n l ~ r o g : ~ t e ~ l ,  or nioditictl by s ta tn tc ,  but thosc l jarts  of tlw comn11~11 law 
\ \ l i i c~ l~  :\re t~ml~t~tl t lct l  ill our ('onstitntion a r c  not sulrjcc,t to rtqwnl or 
n~otlificatioli by statute'. 
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011 1.3 December, 1931, a g r a i ~ t l  ju ry  ill Builco~nbe County f o u ~ l d  nilti 
r e t u r i ~ c d  illto the  S u l ~ c r i o r  Cour t  a bill of intlictrlieut charging the tle- 
fendants  ill three counts 1vit21 certairi violations of tlie criininnl law. 

111 the first count i t  is charged t h a t  J o h n  Xitehcl l ,  Chicf S t a t c  I h n k  
Esa i i~ i i i e r ,  holding office under  appoiiitrnent by tlie C'orporatioi~ Conl- . . 
iii1saloii, :lnd the  other  dcfeildants, act ing menihrrs of the C'orporatiou 
C o n ~ n ~ i s s i o n ,  charged wit11 the  special d u t y  of p roh ib i t i l~g  banks and 
banking institutions i n  t h e  S t a t e  f r o m  contiiluiug to do business and 
receive deposits of money while tlicy werc i n  a n  ~ n i s a f c  and  u~isountl  
v o n d i t i o ~ ~ ,  unlawful ly and  wilfully failed, neglected, and rctfusetl, arid 
\vilfullx conspiretl together to fail ,  ncglect, and refuse to perform t l ~ t ~ i r  
duty,  and  conspired to  perinit  aud allow banks and  banking i i ~ s t i t u t i o ~ ~ s  
in  the S t a t e  to  rcniain open f o r  receiving deposits of lnolicy ant1 t r a m -  
act ing business, knowing tha t  such baiiks and bnnli i~lg i ~ ~ s t i t u t i o n s  \vercs 
u~lxafc,  u l~sound ,  and  insolvent. 

I11 the  secoiid count i t  is  charged tha t  tlie defcntlants, while occupying 
the r e s ~ ~ e c t i r e  offices nanled ill tlic first count, aiitl w l ~ i l e  cliargcd nit11 
the cluty of requir ing banks aiid h a l ~ l i i ~ l g  institutioils to  cornl~ly ~v i t l i  the 
l a w  of the State ,  with part icular  referelice to c a r r y i i ~ g  on anel c o ~ i t i ~ i u -  
i ~ l g  their  busi~iess ill n safe, sour~tl, and  ~ o l ~ w l t  co~iclitio~i aucl rcqu i r i r~g  
such as  Tverc u i~safc ,  u~ lsound ,  o r  insolrcilt to a u q m ~ d  business or to place 
the~l~sc lvcs  in  a safe, sound, and s o l r e ~ i t  c.oililitio~l, wilfully and f rau t lw 
leiitly permitted and allon.ed the  C ' c ~ ~ t r a l  Bank  a ~ i t l  T r u s t  Coriipai~y, a 
b a n k i i ~ g  i l ~ v t i t u t i o ~ i  with its priiicaipal place of busiiless i n  Llslievillc to  
re i i i t~ i~ i  o l w ~ i  fo r  tlic purpose of receiririg deposits of nioiiey froiii tlie 
g c l ~ e r a l  public a ~ i d  tr:uisacting other busi~icss, n-liile it  Tras i11 nu uiisaft., 
uiisou~lcl, : r ~ l c I  iusolvent contiition, a i d  pcrrnittecl, allowed, ant1 ellcuur- 
aged surli lmuk to receive deposits of riiolic2y wliile i i ~ s o l v e ~ ~ t ,  to the  
great  loss of depositors. 

111  substantially s imilar  t e r n ~ s  the third c o u i ~ t  cliargcs the  t1efend:ints 
XI-ith ~ i l f u l l y  and frautlulently permit t ing and a l l o ~ i r i g  the  I3iltn1ore- 
Otecw Bank ,  a bankiiig inst i tut ion at  Uiltmore, to r e n i a i ~ ~  olw1 for  the 
purpose of receiving deposits and  trailsactirig business while it  n.as in- 
solvcwt, ant1 permitted, a l lo~ved,  and encouraged it  to receive tleposits 
of 11iollt.y when it  was insolverit. 

T h e  defendants filed a plea i n  abatement, each a v e r r i ~ ~ g  for  himself 
"that lie ought not to be compelled to :rusner tlie saitl intlictmcnt hccause 
he s q s  tha t  B u n c o i i ~ l ~ e  County is not the proper venuc for  the 1)rostcu- 
tion and t r i a l  of t h e  offense or  offenses charged i11 the saitl bill of indict- 
ment, because if t h e  offense o r  offenses charged i n  the  bill of i ~ ~ d i c t j ~ ~ c n t  
were comniitted, the  same were committed i n  the  c o u ~ ~ t y  of \Yak(,, ill 
that  tlie said bill of indictment charges the said defentlnuts n11t1 cacli 
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of tlleiii TI itli ncplecat of official duties, and 11 it11 niisfeaq: nee, malf(!as: i~~ce 
:~nt l  ~ ~ o n f e a s n n c c  ill the lwrfor~i iance of official clutit~s, nntl ill tha t  tlie 
bc at  of o f f i c ~  nnd p1:1ce fisctl by s tatute  fo r  tlie pcrformancc of official 
clutic-, on tlw piwt of the tl(afel~tln~lts who a r c  ~ i ~ e i i i b e r ~  of tlio Corpora- 
tion C'onimission of Sort11 Cnro l i~ la ,  i s  and was nt all  times rcfcrrcd to  
i l l  ~:11(1 i l~d lc t l i l e l~ t  a t  R:11(4gli, ill t h e  snit1 county of TY:lke, and ally acts 
of oiiiis*ion or conlmiwioil, if any,  on  the  par t  of the said defcudallts 
ill t h e  pc~rfor111:lilc~c of tlieir offirinl duties, a s  cliargetl i ~ i  saitl bill of 
il idictniel~t,  11 C ~ C  porfornitd and  ~ o ~ i i n ~ i t t e d  ill the said cou11t;v of K a k e ,  
;111d not elsewliere; n1it1 ill tha t  the said otlier named d ~ ~ f e n d n n t ,  to n i t :  
,Jolln Mitellell, Cliief Stnte  B a n k  E s a n ~ i n e r ,  a t  t h e  times rcferrctl to i11 
tlic i l idictni~i l t  had  his  office i u d  place of busi11e.s mid headquartcm f o r  
the pcrforliln~lcc of liis official duties a t  Raleigh, i n  saitl c o u ~ i t y  of \\Take, 
ill :~ccordance with tlie condition of h i s  nppointnieut l o  sucli position, 
;lild sucli acts of omission or commission, if any ,  on tlie par t  of snit1 
t l c fen t la~~t  TI it11 r e s l m t  to tlic 111:ltters cliarged i n  saitl bill of indictment ,  
v r r e  pc~rformctl and conilnitted in  t h e  said county of TT'nlic, and not 
clwvhcre." 

.\t S o l  ember Tcrni ,  1831, of the  Super ior  Cour t  of Buncombe County,  
his l i o n o r ,  C'amcron F. MacRnc,  special jutlgc, l ~ r c s i d i ~ l g ,  tlic p l ~ a  ill 
:~lmtcnicnt 11 as sustaillcd, the  action \ \ a s  tmn$fcrrcd to tlic S u p t ~ r i o r  
( 'ourt  of W:~kt> C 'ou~~ty .  ;11it1 tlic dcfr l~t ial~t , i  n c w  r r q u i i ~ ~ l  to appear  :lt 
;11i t n i n i n g  t t ~ l i i  i n  TT:llre C o u i ~ t y ,  autl a n w  er tlic clinrgcs preferred ill 
the indictment. 

0 1 1  18 December, 1931, tlie defcntln~lts filed the following i n o t i o ~ ~  in 
the Supcrior  Court  of Wnlre Coulity : "The t lcfcnt lant~ respectfully h o \ \  
to tlie c o ~ ~ r t  tha t  i t  appears  f r o m  tlie original records ill this  :1ctio11 
ccrtificd to  this  Cour t  f r o m  the Superior  Court  of Buucoinbc C ~ L I I I ~ J .  
tliat a plea i n  abatement to tlie i n i l i c t m c ~ ~ t  fount1 i n  the  Supcrior  C'ourt 
of Bunconil)c C o u ~ l t y ,  was filed i n  tha t  court on the ;round tha t  tlie 
,iupposed oficnses charged i n  said bill of ind ic tmei~ t ,  i f  conlmitted a t  all, 
v c r c  colil~ilittctl i n  TTalie County,  and  t h a t  tlic gra113 ju ry  of Bnncombc 
C'oul~ty TI as  TI i thout  jurisdiction i n  the prcrilises, and  t h a t  tlie dcfcnd:~nts  
l)r:~yfil  tliat tlic i i i t l i c t~~icn t  be abated. Tlic t lefc~idants  fu r ther  slion. t o  
t l l i~  court tlmt it  appears  f r o m  t h e  order  euterctl i n  the Superior  Court  
of I3uiicoinhc County upon tlic hearing of said plea i n  abateniei~t  t h a t  
the court found  'tliat if tlie t l c fcnda~~t .  arfl gui l ty  of t h e  acts cliargcd 
i n  tllc bill of indictment. thc  acts n-ere committed i n  W a k e  County and 
]lot i n  Bmlconibe County.  I t  is, tliereforct, ordered and  adjudged by 
the court  t h a t  the plea i n  abatenient be and  tlie same is  sustainetl.' T h c  
tlefcndants, tlicreforc, respectfully show and represent to this honorable 
court a i d  n \ c r  tha t  tlic force and  effect of the action of the judge of the 
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Super ior  Court  of Bu11c~11ii1)c C o u ~ l t y  ill sustaiiiiiig the  plc:i ill abate.- 
~ i i c n t  filed i n  t h a t  c20urt to tlic iiiclictnic~iit tliert, foniicl, was to r e i ~ t l i ~ i ~  
null ant1 roitl  said i~~t l i c tn icu t ,  mitl the  c l e f c i i ~ l a i ~ t ~  pray  and more  t l ~ i .  
Iioilorable court to so lioltl arid acljutlge." 

011 the d a y  this  motion was ~naclc  tlie dofentlai~ts filetl a clcluurrer to 
tlw i i~dictr i ie i~t  011 the ground  tha t  the al legat ioi~s and c o u ~ i t s  tllerc3i11 
c l ~ a r g c  iio cr ime or  iiiisdeiiic~aiior indictable under  the la\\ s of this  State .  

*\t  the December Tcrm,  1931, of T a k e  County, J u d g e  Smal l  gal c. 
jutlgnitwt t h a t  the  inclictmei~t fouutl i n  Buncombe County ah:itc. and hc 
tleclared iiull ant1 void, anil tha t  tlie tleniurrer he wataiiietl ant1 t l ~ c  de- 
fenclanti discharged. 

Tlie S t a t e  t>sccpted ant1 appcaletl. 

An.\xs,  J .  T l ~ e  Corporat ion Conirnission is  a s ta tutory court of rccorrl 
wit11 al l  tlic l)o\vc>r.: of a court of gcneral jurisdiction as  to all s~ ib jcc t s  
t ~ i i ~ b r ; ~ c ( ~ l  ill tlie c1ial)ter uiitl(.r \vliicll i t  is co~~st i tutc , t l .  I t  col~sists of 
three coi~~inissionc~rs  c~lei~oi l  117 the qualified voters of tlic State. I t 3  
regu1:ir s c ~ s i o n s  a rc  hcltl iii tlic c i ty  of Raleigh and  it  is  open a t  all  
tinics foi, tlic tran~:icrioii  of I)usiiiess. It 1i:ts g ~ w ~ r : 1 1  coutrol of spt~cifictl 
corpor:rtio~is; i t  coil.;titntei t h e  hoard of S ta te  t a x  conin~issioliers; air11 
a t  tlic t ime s1.t out i n  tlw i ~ ~ d i c t m e ~ i t  i t  had  t h e  sulwrrision of sue11 
1)aiiBing iirstitntio~i,i as  were sul)ject to  t l ~ c  Inns  of the S ta tc ,  n.it11 
:~ut l ior i ty  to  ~iinkt,  r l ~ l c s  fo r  tlic go\-t1ri~ment of suc11 iiwtitutioiis a1111 to 
:rppoi~it :i 11ailli c~sai i l i~icr  to investigate t l ~ c i r  affairs. T h e  busilitw of 
tlicl iwiiimissio~i is tral~sntstetl a t  the r:~pital of t h e  St;itc, esceptiilg ssuh 
husiiicss nz I I I ~  1)c tlo~ic in  q)c>cial wssioiis ~ ~ l s e ~ r l i ~ r e  11(>ld ''\vlieii ill t l ~ c  
j u d g r n n ~ t  of the rol~iniissioii tlic coiir-ciiieiice of all  !):rrtiw is h s t  sut)- 
st.rrtvl :~iicl rsl)eiiscX is tlicrcby <a\-ctl." S o r t l i  C a r o l i ~ i : ~  Cotlc, 1931, wc3. 
1023 c.f scii.: (~'. S.. 249 c i  seq.  At  the I ~ e a r i n g  ill B u ~ i c o ~ n b c  C'oui~ty 
tlic c20urt :rtljutlgwl tha t  tllc acts fo r  n.hic.11 tlie d c f e ~ i i l a ~ ~ t s  n-cw i~~il ic tccl  
rclat td  to their  oificinl clt~ties, nncl fouiitl as n fact  tha t  tlicri, acts w r e  
tloue iii TIT:~kc ('ounty ant1 110t i n  1iui1coinl)e. It n-as to tliis s i t u a t i o i ~  t h a t  
the  plea i n  nhatcmf~nt n-:IS p r imar i ly  addressed. Tlie plea. raises t l i ~  
question w11ethc.r a g rand  j u r y  i n  Buncombe County h a d  jurisdiction or 
power to indict the  defenda~i t s  f o r  alleged misfeasance, nialfeasaiice, or 
~ionfcasaiice i n  the  county of Wake.  

T h e  1)eclaration of Rig l~ tz .  scc. 12 ,  tleclarm, ' ( S o  person shall bC pu t  
to answer a n y  crimilial charge . . . but by  indictment, preseiitment 
o r  inipeachnient"; aiitl the \vord "indictment" lins heen construed to 
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inearl indictment by a grand jury as defined by the common lan.. A'. L'. 

Barker, 107 N. C., 913. What,  then, was the territorial jurisdiction of 
a grand jury under the law of England ? 

V i t h  respect to the question presented the common-law doctrine was 
clearly defined. "The grand jury," said Blackstone, "are sworn to in- 
quire only for the body of the county, pro torpore comitafus; and thcre- 
fore they cannot regularly inquire of a fact done out of that coullty for 
which they are sworn, unless particularly enabled by a1 act of parlia- 
ment." 4 Com., 303. KO less direct is Hawkins's Pleas of tlie Crown: 
"But of whatsoever nature an offense indicted may be, ~ i h e t h e r  local or 
transitory, as seditions, words, or battery, etc., i t  seem1< to be agreed, 
that if upon not guilty pleaded it shall appear, that  it  was conmittecl 
in a county different from that  in which the indictment was found, tlie 
tl(~fcntla~lt shall be acquitted." C'h. 2 3 ,  sec. 51. "-It co11nio11 l:ln., the. 
~ e n u e  should always be laid in tlie county nhere  the l~ffense is coiii- 
mitted, althougli the  charge is in its nature transitory, as sd i t ions ,  
~vords, or battery; and i t  does not lie on the prisoner o disprol-e the 
cornnlission of the offense in the county in n l i i c l~  it is laid, but it is 
an essential ingredient in thc evidence on flle part  of the prosecutor, 
to prove that it was committed within it." 1 Chitty 011 Crinlinal Law, 
177. The substance of this summary has been referred lo in a nu~iibcr 
of our decisions. S. v.  Lytle ,  117 K. C., XI!); S. I;. C'arfer,  1.36 S. C., 
1011; S. c. Olicer, 186 N .  C., 320. 

The orderly sequence of these propositions is tlie question ~vliethcr thi* 
1)rinciple of tlie common law prevails in the courts of this State. D ~ f o r ( ,  
the adoption of our Constitution it was declared tliat all such pnrts of 
the common law as were theretofore in use within the State :lud u e r L  
not destructive of, repugnant to, or inconsistent with tl e freetloin : I ~ J  
independence of the State and its form of go~ernrnent and not othern ise 
providecl for, abrogated, repealed, or become obsolete, were in full force 
within the State. This statute is now in effect. C'. S., 370. I t  is gen- 
cmlly concedctl tliat so much of the c o m m o ~ ~  law as is in force by T irtuc 
of this provision is  subject to legis ln t i~e  co~itrol  and may thercforc. Lc 
niodified or repealed. But  there are parts of the commoii law n.hicll are 
not subject to modification or repeal by the 1,cgislature becaus  they are 
inbcddetl in the Constitution. 

The esercise of such control as it affects an intlictlrlent founct hy the 
grfintl jury of a county in which the offense was not committed is cscni- 
plified in the Sor t l i  Carolina Ch+ninal Code of 1931, sec~tions 4600 and 
4606(b). The fornicr confers upon the Superior Court of any county 
~ v h i r h  adjoins the county in vhich  the crime of lynchin': shall be com- 
mitted jurisdiction over tlie crime and over the offender to the s a ~ n c  
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extent as  if the cr ime liad bee11 comni t ted  i n  the  bounds of the a d j o i n i l ~ g  
county. T h i s  statute, enacted i n  1893. was declared coristitutional i n  
S. c. Lezcis, 142 N. C., 626. T h e  lat ter  section p r o d e s  tha t  ~vheri  a 
judge of the Superior  Cour t  sliall remo\ c a n  iudictment f r o m  one county 
to anotller under  sect iol~ 4606(a) ,  if the indictnie~i t  is  d c f e c t i ~ e  the  
grand  ju ry  of the  county to  n l i i c l ~  t h e  r e m o ~ a l  is made shall h a r e  juris- 
dictiou to find another  bill f o r  the same offense. These a r e  tlie only 
statutes nl i ich i n  exprew terms g i ~ e  the grand  j u r y  jur isdict io~i  to  
find a bill outside tlie county ill n hie11 the offense was committed. 

Tliere is ariotlier s ta tute  nliicli prol ides t h a t  i n  the  prosecut io~i  of a l l  
offcwses tt sliall be taken as  t rue t h a t  t h e  offense was comniitted i n  the  
courity i n  nhicl i  by tlie il~clictmerit i t  is alleged to h a r e  taken place 
unless tlie defendant sliall inakc denial  by a plea i n  abatenleiit setting 
for th  the proper  county. I f  upon issue joined t h e  mat te r  is found for  
the  defendant lie must  be held to a n s n e r  t h e  offense i n  t h e  courity \rliicli 
11e a w r s  is t h e  prolwr 7 enue. Tlie *tatutc, suggests i ts  uecessity '(because 
the bouudaric- of nlallx countics a re  either undeteririir~ed or u n k r i o n ~ ~ ,  
by rea-on x'iliereof high offenscs go unpunished." In Y. 2 .  Xi t r i l l e l l ,  
S3 S. C., 674, i t  is  said i11 re fe re i~cc  to  this act : "The mischief intcnded 
to be remedied by i t  was the  difficulty encoui~tered by the courts in  
effecting the  conriction of persons who had xiolated the criniinal law 
of tlie S t a t c  n l lc re  tlie offeme n.as committed near  tlic bour~daries  of 
counties wliicli were u~ideterni incd or  uiiknown. -hit1 it  often happened 
that,  nl iere  the boundaries n ere established and  knon 11, i t  n as u ~ i c e r t a m  
f r o m  tlie proof ~ ' i h e t h e r  tlie offense n a s  coniniitted on tlie one or  tlie 
other side of t h e  line, and,  i n  conccquence of t h e  uncertainty and the  
cloubt ar is ing f r o m  it,  o f f e ~ ~ d e r s  went ( u n n h i p t  of justice.' T h i s  was the  
m i l  i ~ ~ t c ~ ~ t l e d  to  be rcmedicd. I t  had  reference to t h e  ~ i o l a t i o n  of tlie 
laws of t l ~ i s  S t a t e  co~iirnittecl near  the boundaries of counties." 

When there is substantial g r o u ~ ~ d  to doubt nl ie ther  a s tatute  Ira, 
lllcallt to  a l - lp l~  to part icular  facts  the  i r~ tc i i t io~ i  of t h e  Legislature n l q  
generally be tl(+rmi~ietl f rom a coniideration of tlic purpose for  nhic.11 
the  act was passed. Ulack on In te rpre ta t ion  of Lans, see. 33. I t  is held, 
also, t h a t  a s  a . r u l e  stntutcs a re  to  be construed with reference to the  
comnion law 111 existence a t  t h e  t ime of tlieir enactinent. l i ' c a r n c ~ ~  1% 

J7ann, 1 5 4  hT. C., 311. 
Scction 4606 n a s  er ident ly intended to provide relief ill difficulticxs 

or iginat ing i n  doubt entertailled i n  good faitli  a s  to tlie county in  -\rliicll 
the offrnse n n s  comniittecl, and should not bc construed to modify tlic 
c o ~ n r i ~ o ~ i  l a x  beyond the reasonable scope of it, 11miifest purlloie. 

Tlie facts  pleaded ill abatrment  c1i:lllengctl t11~> juristiictior~ of t l ~ c  
S u p w i o r  Court  of Rnnco~nbe  ('ounty for  t l ~ c  reaqoll that  the gratltl j u v  
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the re  was without jurisdiction to  indict the  defendants  f o r  a breach of 
the  cr iminal  l aw averred to  h a r e  been co~nnii t ted i n  tlie county of Wake.  
-\t conlmon law the  grand  j u r y  of the  county in  which the bill was foulid 
had  no jurisdiction of the indictment, ant1 we h a r e  no s ta tu te  enacted 
by tlie General  -\ssembly except as  lieretofore noted, "no act of par l ia-  
inelit," conferr ing such jurisdiction. K h e t l w r  such a statute, if enacted, 
would bc sustained as  a n  exercise of legislative p o n c r  o r  declared in-  
~ a l i d  because i n  conflict with t h e  organic law is a mat te r  outside tlie 
scopc of th i s  discussion. 

r 7 1 licrc was 110 e r ror  i n  sustaining the plea i n  abatement. T h e  effect 
of the judgnlent is to terminate  ally f u r t h e r  action or  prosecution on t h e  
indictnicilt found  i n  Buncombe County and  to discharge the defendants. 
S. 7'. C ' a ~ f e r ,  .supra; 8, v.  Ol icer ,  supra .  

It is  not r iecessay to consider the  demurrer .  T h e  judgment  sustainirlg 
the plea, declaring tlie indictment void, and  discharging tlie defendants is 

.\ffirmcti. 

J. 0. PLOTT COMPANY v. H. K. FERGUSON COMPAXY, FIDELITY AND 
DEPOSIT COJIPANY O F  hIARPLAND, NICHOLS CONTRACTISG 
COhIPANY, RI. TT'. 1,ONDON ASD E. N. SCRUGGS. 

(Filed 30 March, 1032.) 

Principal a n d  Surety B a-Local s ta tute  providing t h a t  provisions of C. S., 
2443, should be read in to  private ronst~wction bond:, is  invalid. 

A local public law applicable to one county only wll~eh provides that 
where it  is agreed that a colitractor for plivate construction should give 
bond, the bo~id should be nritten nit11 tlw same p~ovihions for the 1)ro- 
tection of laborr~rs :uicl nmtt~rii~l~lit~il xs i ~ l e  rcqui~wl in 1 ~ 1 n t l ~  for munic- 
iual coilstructioll under C'. S., 24-15, and that such pro,.isions should be 
conclusively presumed to be written therein and should be given ~ i t h  a 
corporate surety licensed to do business in this State, is Held unconsti- 
tutional and void, it  being in contravention of Art. I, secs. 7 and 31 of 
our State Constitutioll prohibiting exclusive emoluuieuts or privileges 
escept in consideration of public service and prollibitin,: monopolies, the 
statute failing to  operate uniformly and equally in giving special privilege 
to the residents of the particular county and imposing hmvier burdens on 
certain sureties. C. S., 2445 is constitutional bcing a n  exercise of the police 
power and applyins equally to all governmental sgencics of the State. 

APPEAL by  Fidel i ty  and Deposit Company of Maryland,  f r o m  Sfacl ; ,  
J., a t  September Term,  1931, of B u s c o M ~ E  Reversed. 

T h e  findings of fact  and  judgment  of G u y  Wearer ,  judge of the  Gen- 
eral  County  Court,  of Buncombe County,  S. C., is  as  fcllows: 
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''1. That  on and about 27 October, 1928, tlie H. I<. Ferguson C'oln- 
p u y ,  as general eoi~tractor, was engaged ill tlie c o ~ ~ s t r u c t i o ~ l  of the 
manufacturing plant of the Ilmerican Erika Corporation, at E ~ l k a ,  in 
Buncombe County. 

2. That  the 11. I<. Ferguson Conipany and the Sichols Coutractirlg 
Company entered into a contract wherein and whereby a lmrt of tlie 
excaration co~istruction ~ ~ o r k  of the said plant of the Enka  C'orporatiou 
n a s  sublet to Xichols Contracting Compariy. 

3. That  the Sichols Contracting Company engaged as s u b e o ~ ~ t r a c t o r ~  
on par t  of the construction work so sublet to it, the defendant, -\I. W. 
Loi~do l~ ,  operating and doing business under the firm naliie and style of 
31. TV. Lorldon and Son. 

4. That  tlie plaintiff, J. 0 .  I'lott Company, furnished to M. W. Lon- 
don am1 Son certain goods, wares, mercha~idise and supplies which were 
u w l  by them, their employees, horses and mules, i11 the excaratiou work 
of the said Enka P lan t ;  and that there is a balance due and owing to 
tlic plaintiff on account thereof the sum of $631.50 and interest on 
ciaid sum from 1 January ,  1929. 

5. Tliat tlie 11. I<. Ferguson Cornpanx required and tlie Sichols Com- 
1)any furl~ished,  a bond indemnifying the H. K. Ferguson Compm~y 
against loss in co~ii~ection with the norli sublet by the saitl 11. K. Fcrgu- 
son Company to the Nichols Contracting Company and tlie defendant 
Fidelity and Deposit Company of lliaryland executed said bond as 
surety. 

6. That  tlie Gclicral Asscrnhly of S o r t h  Carolina, a t  its session of 
1927, passed a local or prix ate act, relating to Buncombe County, tlesig- 
nated 'cliapter 613,' section 1 of 11-hich is in the following words: 'Sec- 
tion 1. That  it shall not be deemed compulsory for the owner to require 
a construction contract bond of the contractor in the construction of 
pr i ra te  buildings or private projects, but should such on ller require such 
bond of the co~ltractor, a i d  the contractor agrce to and gire the same, 
said bond shall contaiii a prorisiori to save the owner harmless and must 
also contain the same prorisions as required by law to be iiicorporatctl 
in contract or construction bonds as in the case of municipal or other 
public i n l p r o ~  errimts relative to labor performed and material furnished, 
which conditions or prorisions are conclusirely presumed to hc vr i t tcn  
into e lcry  such bond for all purposes, and ciaid bond when so required 
arid gireii shall be executed nit l i  some corporation licensed to (lo busi- 
ness in Sor t l i  Carolina, as surety thrwon.' Which saitl statute w:rs 
introduced in evidence. 

7. That  the plaintiff upon tlie foregoing fact* nlole4 for jutlgnient 
ngnil~.;t thv tl~ftw(l:rllt. 3I. TI'. T,ol~tlo~l. :lilt1 Fitl(,litJ- n~ltl Dcl~ouit C"oni- 
pany of Xaq- land.  
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b. Tlie court bei11g of opinion t h a t  the  l~laint i f f  n a b  e i~ t i t l cd  to judg- 
I I I ~ I I ~  agnillqt 31. TV. Londoi~ ,  t r a t l i ~ ~ g  ant1 cloii~g bnsines* a, 11. IV. Loll- 
do11 :lilt1 SOH, upoil 111otloi1 of J .  11. i ' a t l l ~ y ,  a t t o l l l ~ ~  for  l)l:llllt~fi. 
ortlc,rc d a1111 ntljutlgctl that  the pltlintifl ~ I : I T C  anel rrxcovcr of tllc tlefe~ltl- 
;111t. 31. TT'. L o i ~ d o i ~  ant1 Son, the  .urn of $Gil.50 nit11 i 1ttw.t rllcreoii 
fro111 I J :r i lu;~i~y,  1929,  un t i l  l)nicl, a ~ l t l  the co*ts of thi. n v t i o ~ ~  to l)c 
t:~r\cil 11y t l ~ e  clerk. 

9. T h e  c20urt h e i ~ l g  of the fur t l lcr  o p i n i o i ~  tlint the 110 1c1 aforc5aitl 1. 

o ~ i c  of i i ~ d e l u i ~ i t y  111 f a l o r  of tlie H. I<. E'ergusoi~ Cornpa i~y ,  ailtl it 
]lot appcarilig 111 t h e  c x i t l r l ~ i ~  tha t  the H. I<. Fergusou Coiupany ha5 
hutfc rctl a n y  1o.s oil iicVc2ount of the n ork ill cao~li~ection T\ it11 thc~ colltrac8t 
lwtrrccn i t  ant1 tlic Slcl lols  i ' on t rnc t l i~g  C'oi~~l)aiiy, tha t  tllc p l : ~ i ~ l t i f i  
c:i~mot recorcr  011 tha t  accouilt, alld i t  i s  tliereupoll :~cljutlgcil that  t11c 
l)l:~iiltiff t:&e iwt11ii1g 011 tha t  :~ccount  against the  d e f e ~ ~ t l a i ~ t  herc i i~ .  

10. T h e  court be111g of the f u r t h e r  opinion t l i t~ t  sectio I I, of c.11aptc.r 
613, of t h e  I 'ublic-local L x n s  of Sort11 C:1roli11:1, of the Lrgiklatir e 
S e w o n  of 1027  (applicable o d y  to Buncombe C'oullty), is i ~ l ~ a l ~ t l ,  f o r  
the  rca5o11 tha t  snit1 .t:ltute u r ~ l a n f n l l ~  iiltcrfeics n ~ t h  hc frcecloin of 
coiltract guarmteecl  to all citi/clis alike uiltler tlic clue prx2c'i, : I I ~  equal  
l x o t c r t ~ o ~ r  p r o n s ~ o i ~ ~  of the Four teen th  A h e ~ l d m e i l t  to the Constitutioil 
of tllc Ciliteci State.;, :111d is  i ~ i r a l i t l  i n  tha t  it  a t t empts  t c ~  c o ~ ~ f c r  specittl 
l ~ r i ~ i l e g t s  ailtl l i k e n i ~ i ~  hurdeils upon 1)rol)erty o n n c r s  i n  Uu~lc*oli~bt 
County, contrary to the proxis~ol is  of section 7 .  - h t l c l e  1, of tllcl Coll*t~-  
t u t i o ~ l  of Sort11 Caroliila. 

l i  i,i t l lereupoi~,  cdonsitlered, orclered a d  acljutlgecl, tli rt the 111alntiff 
tahe i ~ o t l l i l ~ g  11x ~ t s  \:lid action agaii1.t the  defendant, t l ~ e  Ficlclity and 
l ) c l m i ~ t  C'o1111):111y of 3l:rrylai1tl." 

Tlie plaiiltiff tscepted and  assigiietl crror  to the court's refusal to  
ciltcr judginent against t h e  defentlaut, Fidel i ty  ailti l)cpo\it C o l r i p a ~ ~ y  
of l l :~ ry lan t l ,  and  a p p a l e c l  to the Superior  ('ourt of B u ~ ~ c o r n b e  Count!. 
3-. (!. 

Tlie juclgrnei~t of tlic Super ior  Court  is  as  follon s : 
"'Illis cause conl i~lg on to  he heart1 u1)oil apl)eal to the Supcarior Court  

of Buncombe County, f r o r i ~  the  General  County C'ourt, before his  I Ionor ,  
-1. 11. Stack,  judge presitliilg, tlle court  ~u\ tai i ic t l  the  ii~lclings of fact  
a l ~ d  the juclgmei~t of the court iis sr,t ont 111 p :~ragraphs  i ~ i ~ m b e r e d  in said 
judgment :  1, 2, 3, 4, 2 ,  6, 'i and  8. 

Tlie court finds tha t  tlie hoiid n~ent ioi led 111 the  a b o ~  e entitled action 
is one of indemnity,  i n  f a ~ o r  of t h e  H. K. Ferguson Conlpa i~y ,  :lnd tha t  
it  does not appoar  i n  elitlence t h a t  t h c  H. I<. F e r g u s o i ~  Compaiiy has  
suffered a n y  loss on account of the  n o r k  i n  connection wit11 t h e  contract 
between i t  and the Sicl lols  Contract ing Company,  as  set fo r th  in  para -  
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g r a p h  iiinc~ of the  judgment of the Gc11cra1 County C o u r t ;  hut t l ~ r  cwurt 
i -  of the o p i i ~ i o n  tha t  section 1, cliaprer 613 of t h e  Public-1m~:il I , , ~ n s  
of Sort11 Carolitla, of the Legislative S e 4 o n  of 1927. is  a ~ a l i t l  ztxtute. 
: ~ n d  upou the  execution a i ~ d  delivery of w i d  bond of ir~tlemriity tllcre 
\vas n r i t t e n  into said h o l d  by v i r tue  of snit1 s tatute  the  p r o x i i i o ~ ~  tha t  
the  p r i i ~ c i p a l  and  surety, the  Fidel i ty  antl Dt~posi t  Corupa t~y  of Mary-  
1;tntl. contracred and pledged t l icmselve~ to l )ay for  :dl labor ant1 mu- 
tcri:~ls enter ing into t h e  n o r k  c o ~  eretl h\ the contract betneen saitl 
11. I<. Fcrguson Company and  the S ichols  Clor~tracting Cornpal~y,  and 
the subcol~travt  b e t ~ r c r n  the S i c h o l s  Contrnctiiig C'oinpnny and 11. K. 
London am1 Son,  ant1 tha t  said section 1 of snit1 chaptcr  613 of t l ~ e  
Public-Local L a v s  of N o r t h  Caroliim, of the 1,egislative Sessioi~ of 
1927. is liut il~v:llitl by reason of a n y  ur11:~uful interfercnce with thc, 
freetion? to caontracr guarantcrd to all  citizens alike ullcler the tlue procGe\. 
niitl (qua1 p lo tec t io~i  pro\ is ions of tlie Fourteenth A h e n d n ~ e l l t  to the 
Constitution of the  United States, and  is not i rna l id  i n  tha t  i t  a t tempt-  
to c o ~ i f ~ r  >pe~i:11 privilrges and  burtlenq u l ~ o n  prollerty oa l l r r s  in Curr- 
cornbe County contrary to  the provisions of section 7 ,  Alrtic.le 1, of tlle 
C'o~~.t i tut ion of X o r t h  Carolina. 

I t  is. therefore. consitlcrcd, ordered ant1 ntljudged that  to the rxtcllt 
lierein set fo r th  tlie judgment of the  General County Court  of Uulronlljc 
('ouiity b r  sct asitlr, and  t h a t  the plaintif? h a l e  a ~ i d  reco] cr of thc  tlc- 
feu t la i~ t ,  the Fidel i ty  and Deposit C'onlpany of I\lnryla~itl ,  the iurll of 
.is l i u i i t l r ~ l  ant1 fifty-olle ant1 50/100 ($GT,l..jO) dollar>, nit11 i i ~ t r r r ~ t  
t l icrro~i  f rom 1 J a n u a r y ,  1929, un t i l  paid, ant1 the costs of this  act1011 
to be taxed by t h e  clerk." 

T h c  tlefentlant, the  Fidel i ty  and Deposit Company of M a r y l a ~ ~ t l .  cx- 
c ~ l ~ t i . t l .  ' r ~ ~ i p ~ ~ c ~ t l  cwor  allti appraletl  to  the. Su l ) rc r :~c  ( 'ourt .  "to thcl fi11tl- 
iug  of the court below and  t h e  adjudication thereon that  the 11o11d of 
i ~ ~ d e m r i i t y  g i ~ e i i  by the defendant, the  Fidel i ty  antl Deposit Coinp :~ l i~  
of Maryland,  to t h e  H. I<. Ferguson Company, lind xiritteri i n  it  by force 
of law tlie prorisions of section 1, chapter  613, of tlie Public-Lot-a1 
L a n s  of X o r t h  Carol ina of the  Legislative Scssiol~ of 1987." 

Johu H .  Catkey  for plaintzfi. 
by. G. Bernard for d ~ f e n t l u n f  l i ' idcltf!~ (inrl Deposit C'ompany of 31ary- 

land .  

CIAKK~OS,  J .  I s  section 1 of chap t r r  613, Public-Local Laws  1927, 
c o n s t i t u t i o ~ ~ a l ?  V e  think not. T h e  jutlge of the Gencml  County Court  
of Buncornbe Couuty, S. C., decided the  act n.ai unconst i t~i t ional ,  011 

:~ppea l  the jutlge of tlie Superior  Court  held tlic act constitutional. Tlle 
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c:ll)tio~i of tl~c' act rt,:lds: " A \ ~ i  nc6t rc ln t i~ lg  to pri\-ate co l~ j t ruc t ion  hontls 
ill I3u11co111l)c (-'o1111ry." '1'111, :rrt is f ~ ~ l l y  qct out ill fill(li11g of fact  S o .  
6. . supra ,  

C'. S., 2445 :111(1 nli~c~idilrelits, i n  par t ,  arc. as follow.:: , 'Every  c o u ~ ~ t y ,  
(.it-, tow11 or  o t l i r ~  nl~uiic.ip:~l c.orporntio11, wliicli lets a contract fo r  the . . 
l)uil(linp, r ~ y ) : ~ l r ~ l ~ g  or n l te r i~ lg  ally bui ldi l~g,  lml~l ic  ro:rd, or street. 
.*Ii:rll require  the contractor fo r  such \\-orlr ( \vl le~l  tlit, c o ~ l t r : ~ r t  pl.ic'e ('s- 
c~c~ctls fir(, Ii1111drcc1 dollar? f o  c>. r i , r .~ r fc  1101~1 z~,i f lz  oui? or 11lorc ~ ~ l z * ( ~ n f  
,s l r r r f ic~s l jr ' fori~ l jc ' l l i ,~~ziny nuj, l,,orX u n d e r  ,said ccii~l , .ni~t  (italics ours ) ,  
1):1,~.:11,lcl t o  snit1 county, city, t o ~ r n  or other municipal  corporation, and 
ro~lt l i t iont~d f o r  thc~  l ~ a y i ~ l e n t  of a11 labor  done (111 :~nt l  111:itcri:1l a1111 
w p l ~ l i c ~  f ~ ~ r ~ l i s l l ( ~ t l  f o r  t l i ~  s ; ~ i ( l  n.orli, u11(1i1r :i C W I I T ~ ~ C  or agrc('1ii~1it 
niade tlircctly ~v i t l i  tlic pr incipal  contractor or sui jc~~ll t ractor .  . . . 
E ~ c r -  Im~ltl g i \ - c ~ ~  by : I I I ~  cou l~ ty ,  city, to\\-n or othcr ~ l ~ l u ~ i c i p a l  cor1)or:l- 
ti011 f o r  tll? b u i l t l i ~ ~ g ,  r e p a i r i ~ r g  or a l t e r i ~ l g  of ally builtling, public road 
or  street, as  rcquirecl by this  ec?tion. sliall Ibct co~rc-lusi\-t~l- p resumc~l  to 
Iinvo bcen give11 ill accortlaliw tlicren-itli, ~vlicxtl~er sun11 bontl he so 
, l rn\ \ -~i  :IS to  co~l forn i  to the s tatute  or not, ant1 this  ~ t n t u t c  allall he 
cw~ic lus i rc~ l ,~  prt>suliied to h : ~ ~ c  bee11 writteli into c ~ - e q .  surli  hnlltl so 
girell. O d y  one acation or suit m a y  be brought ill tlic c3ulity ill \vliicl~ 
the building, roatl o r  strec3t is  loc;~tctl, a11t1 not elsewlie..e. Laws 1013, 
t'11:il). 150, s w .  2 ;  1915, chap.  191, scc2. 1 ;  1913, c h a p .  100: 1927, cllalj. 
IT,I." S. C'. C'otlr of 1931, *\irno. ( 3 h l i i c ) .  p. 909. 

I t  m a y  he notcvl t h a t  the  11u11colnhc C o u ~ l t y  act is co~if i~ic(I  to "ear- . 
poration l i c c ~ ~ e c ~ l  to  do busiricss ill S o r t l i  Carol ina,  as  surety tllctrco~i." 
t l ~ e  g c ~ ~ c r a l  S t a t c  act "with o ~ i c  or more s o l w ~ i t  surotics. ' 

lTlider the  a b o ~ - e  gcmcral S t a t e  l a ~ r ,  irrcspecti\-e of the terms of tiit. 
colitraet of i ~ l t l c ~ n ~ l i t y ,  rlie laborers and  matcri:llnicii oli public buildings, 
ctc., can  SUP on tlic contructol.'s hontl to the extent of thc, pcual ty of the 
1,011tl. T h e  general s ta tute  is  ~ r r i t t c l l  i n  and l~cco i i~es  a par t  of the surety 
bond. E l w l r i c  C'o. 1 % .  Ilcposif (lo., 191  S. C., 635;  Supl,i,y ( ' 0 .  I ? .  I'lzi~rlli- 
i11g C'o.. 103  S. C., G29. 

Wc tliililr this  loc0;ll or l ) r i v ; ~ t e  Eu~iiwlnbe C o u ~ ~ t y  act s ill coiltravew 
ti011 of , h t .  1. sec. 7 .  of tli(x S. C1. ( ' o ~ ~ s t i t u t i o ~ ~  : * ' S o  ~ i i i l l i  or wt  of iiiC11 

 re c~ititletl  to  e s c l w i ~ e  or sel)liratc c~lnoluliieiita or p i \ - i l cges  f r o m  tlie 
c.olnl~luniity but ill co~isidc~ratiori of public srrvice." - \nd  scct iol~ 3 1 :  
"I 'c~pctui t ic~s n ~ l d  i11ono1)oIie~ : I ~ P  colltrary to tlie genius of a f r w  state  
i111t1 ought not to be nlloncd." 

Id r r~us ,  J., f o r  the Court,  ha; m.11 stated the purpuie of this  pro\-isioil 
of the Coilstitutio~l.  A\r t .  I, sec. 7 ,  ill 8. c. Fol,slc~., 191: 7J. C., at p. 292, 
21s follows: "This p r o ~ i q i o n ,  n c  think,  i s  a g u a r a n t y  tha t  c\-cry valid 
e~lac. t~i ic~i t  of n g e ~ l e r a l  law applicable to  the  whole S t a t c  slinll operate 
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IS THE S U P R E M E  COURT.  

. . I lie a b o ~  e decisions ill other jurisdictions are in accord with the ~vell  
wttled principle set forth in the F o z c l e ~  case, sup7.a. Our Court has 
frcqucntly passed upon similar controrersies. 

111 S i m o n f o n  c .  L a n i w ,  71 X. C., p. 503, it was contended that tlie 
cahnrter of the Bank of Statesrille x a s  given the special pitirilege to lend 
niollcy a t  :I higher rate than the general State law. Referring to -1rticle 
I ,  sections 7 and 31, s u p r a ,  B y n u i n ,  J . ,  said : ( 'The wisdon~ and foresight 
of our ancestors is no~rhcre  more clearly shown than in providing these 
funtlarneiital safeguards against part ial  and class Iegislation, the in- 
sidious and ever-working foes of free and equal gorerniuent." I'owet. 
C'o. 1 % .  E l i z a l i ~ f l l  C'if?j, 188 K. C., at p. 288. 
In S f a f o n  1,. R. R., 111 S. C., 278, it was held that the authority 

granted to a corporntion by its charter to construct a railroad did not 
tlierchy confer upon it an immunity from liability for daniagcs to others 
in respect of their adjacent lands, when, uuder the same circumstances, 
a private intliritlunl noultl be liable. I t  was tlcclaretl by Si ' lcphctd .  C'. J.. 
that such i~iimunity expressly granted by the Lcgislaturrb, nould he in 
conflict wit11 the Magna Carta and the Constitution. 11. 22. v. lsbrooX-, 
1 1 0 S .  C., 137; J e n X . i n s v .  R. R., 110 K. C., 438. 

I t  n a s  said in Horclarztl 1 % .  11. d. L. Asso., 116 S. C., : ~ t  1). 878 ,  that  
"Laws must be consistent wit11 each other and uniform il their bearing 
up011 all the people of the State." I n  that  case it was hcltl thnt the 
Lcgis1ntm.c wns without authority under the provis io~~s  of the Pollsti- 
tution, to alter or change the genoral law fixing the rate of interest at 
6 pcr C F I I ~ ,  SO as to n1101v building nntl loan associations, u ide r  the guisc 
of  due^," "fees," f ~ c . .  to charge more than the rate of il~tcrcst allonr~(l 
by law. 

I t  ~ r a s  held in X o t l c y  2). Ti'arehouse, 122 N. C., 347:  ,l provision 
in a clinrtcr of a nareliouse corporation to the effect that  sucll corpora- 
tion shall i ~ o t  be liable for loss or damages not proritlctl for in it. war(>- 
1 1 0 ~ 3 ~  receipt or contract, a t t ~ ~ l i p t s  to confer csclusive pririlegeq : I I I ~  i, 
th(wfore  u~lconstitutional 311d T oitl u i~dc r  Coilst.. ,\rt. I, sw.  7. 

Pr ior  to tlic amentlnlent of 1023 30 C. S.. 2443, supra ,  tht. contrary 
rulc pre\ailed that the contractor's bo~id for the e r e c t i c ~ ~  of a 1)ublica 
building. etc., did not create a liability on tlie surcty to pa,y for tlie Inbor 
(lone and matcrinls furnished for tlie erection of the h i l t l i ~ ~ g s ,  ctc., 
hut only to indcn~nifg  the niuuicipality against loss; the1.e was no pro- 
sumption thnt the bond incorporatctl this l)ro~.ision, :11id 110 liability to 
the surety was tllci~cuncler created. ,lIcCausland v. Co~strucf ion Co., 
172 S. C., 708 ; 31 ici.  ( ' 0 .  T .  G~111ry ,  191 S. C'., 636; T r ~ c s f  ( ' 0 .  2 , .  

C'onsfrur f io ,?  Co.,  101 S. C., 664. 
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A s  was said i n  Suppi!/ ( ' 0 .  I , .  I ' lnrnbi,~g C'ci., sul i ru ,  a t  1). 63:, tllc 
purl)ose of the 1923 amenclineiit, su,pr.n, was t o  mtc t  the decisio~ls ill 
prcvious cascLs "so as  to protect the  1al)orers n11t1 ~ i i n t c ~ r i a l ~ ~ i c l r .  v . l ~ r r e  
tllc bond does riot iliakc prorisioiis to pay tlierrl." 

B u t  (-'. S., 2445, is a general act, limitecl to  conilties? cities, t o ~ v n s  or 
other n iu~i ic ipa l  corporations, the purl)ose being, as  was s ta t td  i l l  

1Tlvirk C0. c. G'eu f ry ,  s ~ ~ p a ,  t h e  esercise of a soutid public p o l i c ~ .  Tl i rrf .  
is not, so f a r  as  we h a w  bceii able to arcertain. a n y  such stututc, a p p l y i ~ ~ g  
to tlie construct io~i  rontract  bond of the co l~ t rac tor ,  i n  the c o l l s t r u c ~ t i o ~ ~  
of p r i ~ a t e  builtlillgs or pr i l -ate  projects, but the Gr11eral AIss t~~nbly  of 
S o r t h  C:iroli~la of 1927, passed a Local or P r i ~ - a t e  Act, I'uhlic-T20c-:~l 
L:~T\-s 1927,  c1i:il). 613, re lat ing only to B u n c o n ~ b e  County, wli ic l~ niade 
C'. S . ,  244: aiid a ~ l i e ~ t d i l l ~ i i t s ,  :rpplicahle t o  p r i rn te  builtliiigs or l~r ivt t tc  
projects ill 13ui1conihe County, 5. C., and applicable olrlj- to  "wine ?or- 
poratioris l ic~l lsct l  to do business i n  Sort11 Carol ina as  surety tllcreol~." 

It is  n o ~ v  si~ugllt  to  p r c s c ~ i b c  a grcatcr m c a w r c  of liability of :I twr- 
portition surety u p o l ~  a bond of iiltlernnity than  tha t  set for th it1 ;I pri- 
vat(> cmltract l ) ( ~ t \ v w ~ i  tlic two parties, by vir tue of the l~rovisions of tlii. 
local or privatcl s ta tu t r  applicable o11ly to B u ~ i c m n l ~ c  Coutity, :rlitl i t  i.: 
co~ltctl!lecl that  it  is  i~lcorporatetl  illto this  privattl c-ontract of corporatioil 
surc.tysliil) to the snltle degrce alltl to tlic. sailic c.xtc.llt :IS if i t  u.rhrc :I 

r~!ui~icip:lIity cout~xc+t .  Mrc> cannot so lloltl. 
TThilc it is t rut ,  that  the> s ta tute  11oc.q not makc it c .o i i~ l~u lwry  f o ~  

c.itizcl~s of 13l1llrornbe Cou11t~- to require corpora t io~i  surety bo~rtls fro111 
cwt~tr:~c.tors. it clues fix liability upoll rc~r ta i~r  corl)or:ttioii survt iw,  n.l1!>11 
they do f u r ~ l i s l i  boiids, f o r  tlie pay ine~l t  of tltosc ~v l io  pc'rforui l a l m  all11 
furilisli illaterial ~ ~ s : ~ t l  ill tlie c.o~lstruc.tioll of 1)riv:ite 1)nil~liiips ; l i l t1  

pr i r ;~tc ,  l)ro,j~lt'ts. :11tt1 those tloitig labor or furllisliillg 111uttlri:rl t l~ t ' r eo~l ,  
i r r c s l ~ e c t i v ~  of tlw ten115 of the rolltract of i~ltlcintlity. This  t ~ t ~ ~ l t l s  to  
tlic r i t i ze t~s  of Buticoiiibe County a riglit ;inti l ~ r i v i l t g e  not c.lijoyc.11 Ily 
vitizcw of the o t l ~ c r  99 couiitit~s ill tht, S t ~ t r , .  l t  i1111)owq U ~ , I I I I  c13rtxi11 
c20rl)or:~tiotl sureti(,s a11 ohlig:rtioii irot i1lll)oscd ill the, o t h ~ , r  !I!) c o u ~ t r i w  
of the, Statc .  S o r  is the  act applicable to muiiicipal corporatiolis, n.11i1.11 
"staiicl upoii peculiar prour~tls f r o m  the fact  tha t  tliosc, corpomt iow u i ~  

agmcics  of governmcut, and as  such :we subject to c~o1111)1vtc~ l c y i ~ l : ~ t i ~ . t ~  
control." ('oolcy's Constitutioilal I,inlitations (St11 etl.), 802;  1 : 1 ~ 1 c ~ t l f o ~ i f  
2.. E'n ,ye l fe~. i l le ,  121 1. C., -11s. 

was said i11 Y. r .  Fowler ,  supra, at  p. 292, this  p r i l l ~ ~ i l ) l ! ~  of uili- 
formitg,  required by our  owrl S ta te  Constitution autl 1)y tlic F o u r i c ~ ~ ~ i t l l  
A h e i ~ d n i e ~ ~ t  to the Fedcra l  Constitution, "does ~ i o t  i n t e r f ( w ~  n-it11 t l ~ c  
police pox-w of t l ~ c  State ,  the ohject of n-hich is to l~roiliote tiw lwalth, 
l)cace, morals  a11t1 good order of the people, to incrc~wc tlle i~ltlu;tric~.: of 



I S  THE SUPREYE COURT. 

I;. C. PATRICI<.  THL-STEE: IS UASI<RCI'~'CY OF P A E L  C .  BPXTTY, E . i s ~ i t u r T ,  
\-. v b : S S I E  H. 1:EATTY. ESECUTIUS I S D  TI<T:STEE O F  TIIE LAST \TILL A S U  

TESTAMEST OF I:. 11. l:E.ITTY. 1)r t  r.\sm. ET .\I.. 

(F i led  ::O March, 1932.) 

1 .  S t a t u t c ~  I1 a - \ \ ' l l c ~ ~ ~  stntutcb prc3srribcs i t s  n l )p l i r ;~ t ion  1)s c lauscs  con- 
11c.ctrt1 by  tlisjuilctive i t  app l i c s  t o  ca se  f a l l i ng  i n  c i t hc l  clnuscx. 

2. E\c.cution 13 r.-E\t~c.utioil wi l l  no t  l ie  aga ins t  intcxl'cst of ces tn i  qucL 
tr i ist  i n  propcSr t j  llcltl b j  t iws t c~ t  i n  acti \c-  t rn*t .  

3. \\'ills 1" r-111 th i s  c a w  h r l d :  bcnctticia~.y took  vcs ted  intcwast i n  lantl* 
devisccl whicll Ilc. could  coilvtsy by clred. 

JYllerc n will de \ - iws  all  the tc~stntor 's  prollerty to a t r ~  s t w  to be l~c~i t l  
l)y 11c.r unti l  his youngwt child should a t t a in  the  :I?(. of t\vt3iit~-one. ant1 
tlirects t ha t  tl~ch l~rolwrty  slionltl t1lc11 I r c b  tlivitletl one-third to rnch of his 
two c21~iltlrem in f c r  ant1 o~lc- th i rd  to his \vifts for life \\.it11 reln;rintlt~t ovcr 
to tht, cl~iltlrcw :rntl nnotller t l w i s w  : I l~ lr7 ,  the testator 's  cliiltlrcm t:llrc :I 

vc.sled illtcwst in t l ~ e  lands tlevised \vllicl~ they could c , ~ l ~ v c ~ y  by tllc>ir 
t l ~ w l  untlrr  our  rnlc. t l l a t  :111y intn'cst in  lnntl m:ty I)e co~i~:eyccl i11cl~ic1i11,c 
~ ' o n t i l l ~ ( . ~ ~ t  intcr( 'hts nntl c x c ~ ~ ~ t o r ! -  ilt3r-i51.s :rs dis t i l lc~i is l~rd  fr111i1 illew 
rights, csl~ectuncics or possi1)ilitics. 
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4. Bankruptcy C b-Held: beneficiary under will took vested interest in 
land which passed to his truster in bankruptcy. 

By the terms of the Bankruptcy Act the trustee in hanliruptcy is rcstcd 
with the title of the bankrupt to property which prior to the filing of the 
l ~ t i t i o n  tllc banl<rugt could linre conveyed hy any means or \ ~ h i c l ~  might 
hare l~een lerietl upon :1nd sold u n d t ~  judicial ~~rocess ,  and wliere, by tlie 
tcsrnls of a \\-ill, lands arc. dt.vised to a trustcxcx to l)tb held as an ;~cTivc trust 
until the linp~x~iiinp of :I certain ereut nnd then diritled among certain 
bcneficiarics including the hnnkru1,t : Held. although execution \vonld not 
lie against the interest taken by the bnnlirupt under the will, the h n k -  
rupt acquired an interest thercwnder n-hich lle could have conr-e~cd. :111d 
under the terms of the statute the title to such iuterest 11asaed to hi.: 
trustee in I~:~nl<~.uptcy, n-hether his iutcrest was such as could hart b w i ~  
conrcycd beiilg dctermin~d l ~ y  tlic 1au.s of this State. 

"Kor th  (-'aroli~~x-Gastoii C'oui~ty. 

I, R. H. Bcxutty. of tlic ro l l i~ ty  of Gasioii :11111 Stilt? of Sort11 C ; ~ r o l i ~ a ,  
hciug of P O U I I ~  ~iiiiicl. but mnsidering the ux~ccdrtainty of m y  eartllly 
t,sistcnce, do ~ n a k e  nncl dec+law this  1 1 1 ~  last will and tc~stnmcl~it. 

Llr t ic lc  Olle : I dir(,cdt the I~aynlcai~t of a11 illy ,just ilcbts mltl f u i ~ e r a l  
cLslwnses. 

,lrticlt, T w o :  I 1iwel)y pire ,  devise ant1 Ltyueatli a11 tlic r w t  of ~ i i y  
c>st;ltc, real, pc3rso11al or inisctl. nl~ercsoc\-cr  .situ:~tc:l, wllercof I illay liij 
scizetl or l)ossessctl. or to I\-hit11 I may ht, i ~ r  :lily niannc'r e i~t i t lcd,  or to 
\vllic.li 1 itlay bc i11tc~rcstc)d at the tinif> of i11y tltwth. uilto illy c s c ~ c n t ~ . i s  
21i1tl t r n s t w  I ~ t ~ c > i i i n f t ~ r  n n ~ ~ i c ~ r l ,  mld t o  1 1 ( ~  lic,ir,q a116 :~s.;ig~is forc,rcr. 

111 trust,  II~\-ertliclcss, as follows : 
&lrt icle  T l i r c ~ , :  1 v i l l  and direct tha t  lily w i ( l  c , s c w ~ t r i s  a ~ l t l  trustve 

s l id1 imriage, c w ~ i r o l  :1i1i1 rent m y  1 m 1  cstatc to  the best : ~ t l ~ ~ a i ~ t a p !  
paying ull bui l t l i~ip :?lit1 lonil ilut's t l ~ c r c o ~ l :  as  n.c.11 :IS all t:lscs and ns,so+ 

meiits tl lcrco~l, and af ter  the p a y i i ~ c ~ l t  of said charges, I c1ircc.t tliat t110 
r e m a i n i ~ l g  n ~ o n c y s  he ilr.positetl ill the hn i~k ,  n~i t l  to 11t 11~ltl 1111til :I 
tiirision is made anlong t h e  devisces as  Iir~rr~illaftc~r pro\-idctl. 

Article F o u r  : 1 will and  direcat tha t  lily ~ i ~ e r c : ~ n t i l e ~  b u ~ i i i e ~ s  s11:dl I P  
c o n t i n ~ ~ d  hy 1 1 1 ~  said esecu t r i s  a i ~ t l  trnstee, a ~ l t l  tha t  iriy faxnil? s11:111 
rece iw their  s u p l ~ o r t  f rom said busirw., :i11t1 tha t  tn-o-thirds of tlic. 
aiinual ycarly profits slinll bc usctl b- mr- ~ v i f c  aiitl so11 Jciinings : I I I I I  
one-third to my son P a u l .  
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*\rticlc F i v e :  I t  is will :111i1 desire that  upon the paynient of lily 
life i ~ l s u r n ~ i c c  tha t  o~lc>-tcnth of the sarnc ~11x11 hr p1:lrcrl ill a x c ~ p : ~ ~ : ~ t t '  
ircwunt ill the 1):111k oil i l ~ t c w s t ,  n11d that  n.1le11 a t l i ~ i s i o ~ ~  of 1 1 1 ~  t'stat:' 
is ~ilatlc alilotig lily ~ v i f e  : ~ n d  cliililren, t h t  tht, snit1 o l i c ~ - t ~ ~ l t l l  of 111y 
i l r s u ~ ~ ; ~ ~ i i ~ c  shall Iw do~l :~ te t l  to I I I ~  c.llurc11 to be uae:l by it in  crcctillg ;I 

brick cliurc~li :IS n nic~llorinl to llle if i t  slioultl sec fit to 21wept the s:me 
~ i p u ~ r  tlic' said ro~rdi t iol i ;  :111il 1 \vonltl like for  m y  f ; ~ n l i l y  to  i~lcrcastx 
this fund  froin the i l i l ~ t ~ i t a n c c  if they see fit to  do so. 

A\rticdlc Sis : I will n ~ i d  cliroct that  tlic r e m a i ~ ~ i u g  i ~ i s u l  i 1 1 1 i ~  111011ty  1111 

tloluxitrd ill t l ~ c  1)>11lk 011 intrrc>st, :111il there to rrwaiir 1111til :I i l i \ . i .~io~l 
s11:111 1w 111:ldc ir111o11g I I I ~  soils 211iil nly bcloved wifc. 

.\rtic*lc Scvc'11: T~I('II lily su11 ~ J C ~ I I I ~ I I ~ S  r ~ : ~ c l l c s  t \ v c l l t ~ - o ~ i ( ~  y(,:rr.; of 
:lac, it is m y  ~ v i l l  :111i1 deliiro, :111il 1 SO ( l i r t ~ ( ~ t  tllat lily (,st;lte tlivitlc;l 
;Ilnollg lily snit1 soils :111tl I I I ~  I)c>lovcd wifc. th:> l ~ c ~ w ~ i : r l  ~ ~ r o p c ~ t y  to  11:' 
vqiially (livi(lcd : I I I I O I I ~  :111; a11t1 to 111y so11s l 'aul :zntl t J o ~ ~ ~ ~ i ~ ~ g s  LLII I I  their 
Iicirs ill fee simple .L give an11 devise one-tliiril c~:~cli of 1 1 1 ~  real  property,  
and to illy bc~loveil wife 1 give a11t1 tlcvisr tlic r e ~ n a i ~ l i i r <  tliirtl tluriug 
11cr 1lnturt11 life, :111tl t l ic~l  o~le-tliircl of her  cstute to nly lion P : ~ u l  allti 
his  11cirs i u  ~ C C '  siiiiplc~, o w - t h i r d  to  n1y sou t J e u ~ ~ i ~ r g s  nlltl h i s  hc'irs ill 
fee. siniplc i111t1 ollr-third to F i r s t  W c s l c y n ~ ~  Xetliotlist C ' l ~ ~ ~ r c l l ,  G:lstolli:t, 
S. C., i ts  succrssors a ~ l t l  a s i g ~ ~ s  ill fee s i~nple .  

A\rticale E i g h t :  1 ] i ( ~ e b y  cn~ls t i tu te  a ~ i d  a p p o i ~ t  m y  bi~lovecl wife: 
I T t ~ l i ~ ~ i c ~ .  111y lawful  csccu t r i s  :tutl t l ~ ~ s t c ~  to sill i ~ ~ t r ~ i t s  :111(1 p u r p o s ~ ~  to 
c s t w ~ t o  this  illy last \\.ill alld test:mcwt, arc-ording to 111~ true> i ~ ~ t c ~ r t  nut1 
~ l l ( w ~ l i n g  of the P: I I I~C,  alrtl c v r y  l ~ r t  :111(1 ( 'lame tliercof, Iir,rel)y rovoki~ig 
ancl tlci~laring ut tcr ly void all  other wills a ~ l d  t ~ s t a r i w ~ l t s  by mc licrc~tofore 
ir~ndc. 

1 1 1  witness w l i n m f ,  I the  said H .  IT. I h ~ n t t y ?  (lo I io rc l i~~to  s:>t lrly Ir:r!ltl 
:11ri1 seal this 1 7  October, 192s. R .  11. I3eattv. (Scnl.)" 

V(1l111ic Bcntty is tlic du ly  qualified nlld iicti~lg c s c c i ~ t r i s  and  trustce 
u ~ i d e r  the  will. J e ~ u i i n g s  Bea t ty  is  a minor ,  1 7  ycwrs of :r,;c>, alltl Y c I ~ I I ~ ( '  
Bea t ty  is his  guar t l i a~ l .  C l ~ a r l c s  A\. Rmixay ,  J. T,. A\. RIi;:~ic, a~ l t l  13. _\I. 
G i h ~ o u  a re  t r u s t t ~ s  of F i r s t  T r s l r y a n  Xctllociist C1111r(~li of Gastorli;~. 
MT1im the testator tlictl P a u l  C'. 13e:itty was a minor, 2 0  yvars of age,, 
a l ~ t l  was ndjudic:~tctl a b:~lll<rupt on 2 J:11111t1ry, 1031. 1)y tlir ITllitcil 
Statc>s Distr ic t  Court  fo r  the Western District of N o r t h  C'arolina, a11c1 
~ v a s  cliwliarged as  a bankrupt  on 1 0  J u n e ,  l!)3l, R. C'. Pa t r ick  was ap- 
poi~ltetl  his  trustee oli 13 J a n u a r y ,  1931. T h e  testator died seized of real  
estate situated i n  Gastouia. 

It was adjudged upon the agreed facts  tha t  the legal ant1 equitable 
tit le to t h e  devised lalid is vested in  Verinie 11. Bcatty,  trustee :rnd esecu- 
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t r i s ;  tha t  neither the legal nor  t h e  equitable tit le nor  the r ight  of 
poswssion xi11 vest in  tllc, beneficiaries ~ u r t i l  Jci i i l i i rg~ Btvitty heco~rit..: 
tnci i t - -one years  of agr,; aiitl tha t  the  plaintiff llii. 11c4tllrr tlrv 1cg:ll 
iror equitable titlil to the  i~ l te res t  d e ~  i d  to P a u l  C'.  I%eutty. 

T h e  plaiutiff n ~ l d  Ychlii~ic H. Bea t ty  tsccptctl air11 appc~alt~il.  

. . 
ADAMS, J .  T h e  c o n t r o ~ t r s y  he twmr  the p:lrties o r ig l~ i~ l tos  ill thvir 

tlircme constructioiis of the  srcoritl ant1 serc'11tlr i tems of tllc n-ill. '1'11t~ 
p l a i ~ t i f f  says t h a t  upon t h e  death of the devisor? the trlwtw, Vol~ i i i r~  
I h t t y ,  acquired thc  title a i d  the  r ight  of po.?sc.ssion to :r one-thirtl 
ulldividctl ilitcrest in  the  devised real  l ~ r o p c r t y  fo r  the  hrncfit of P a u l  C'. 
B c a t t y ;  t h a t  P a u l  C. Bea t ty  is the  equitable on-iier; and that  the plaiii- 
tiff h:is succectletl to  his  t i t le  as  his  trnstt,e in  hallkruptt-y. V c ~ l i i c  Hcat ty 
takcs substantially tlie same position but insists tha t  the r ight  of divi.cioll 
;~litl  possession nlnst a u x i t  t h e  major i ty  of Jcn~i i l rgs  Ue:ttty, while .Tw- 
11i11gs contends tlint he has  a present r ight  to call fo r  a tlivisio~i of the 
property. T h e  trustees of tlie F i r s t  TVcslcyitii Xcthotlist  C'lil~rcll c1;rini 
a present riglit to t l r m a ~ ~ d  part i t ion.  I'nul C. B r a t t y  iirsists tliut tliv 

. . 
tqui table  tit lo and r ight  of possession do not rest  ill hint unt i l  , J ~ ~ i i i t i ~ ~ p ;  
Hcatty at ta ins  his  m:rjority and t h a t  his  t r u s t w  ill b : r i lk ru l ) t t~  has I I ~  

r ight  o r  tit le to his interest. 
T h e  trustee of the estate of a ballkrupt is  wstctl  by operat iol~ of I n ~ r  

with the title of the hankrupt  to . . . pro pert^- which prior to tlie 
filiug of the petition he coultl ljy a n y  nicalls have t ra~r i fc r re t l  or wllic~ll 
might   ha^-e beell levied upon and  sold u11tlt.r judicial protmn ;igai~lbt 
h im,  9 Reniiilgton on Bankruptcy,  822, sec. TO; 11 I-. S. (,'. -1.. s i ~ .  110. 
. i s  tlie clause is c l i s junc t i~e  we m a y  first illquire n.lietlrcr the h a ~ ~ k r u p t ' s  
irltt>rest ill the  del-ised land is subjc'ct to salt, unt l t~r  >ucll juilicial procc's. 

P r i o r  to the act of 1812 I I O  equity coultl he sol(l u~ i t l c r  e s c w ~ t i o ~ l .  Tlic 
first section of this a r t  e m p o w i w ~ l  the slic3riif or othcr ofEcr.r to ~ r l ~ o l r l  
all csecution oil a jutlgmcnt was direvtcjci to srll  lnlrtls autl ti3litirnc1~rta 
ant1 goorls and  c l l x t t ~ l s  held i n  t rust  fo r  the judglnent debtor;  the sccontl 
section authorized the sale of the equity of redcinptiolr ill "a11 lauds, 
teiienlc~lts, rents, or other hered i tame~l t s  . . . pltdgetl or irrort- 
paged." Laws of S o r t l i  Carolina, 1812; 1 1 k .  Sts.,  266, hers. 4, 5. 
Tllescl ~,rovis ions in  modified form a r e  now ill cffrct.  S o t  only equitnl)lc 
ant1 legal r ights  of redrlnption i n  p w s o ~ i a l  a11t1 rcnl property pledpctl 
or ~nor tgaged  by tlie jutlpment debtor may  be sold untler c.secution, but 
rritl prol,c,rty o r  goods :nrd chattels of ~rlliel1 a n -  person is seixctl or 
p o w ~ s s ~ i 1  ill t rust  for  lliui. C. S., 677, SU~)PCCS. 3, 4. 
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III the cnsc 1)cfore us the i~ l tc res t  of tlic b n ~ ~ k r u l l t  is I I O ~  : I I I  t.qnira11lc 
o r  1 q g l  r ight  of rctlcniptiol~ : tllc qucst io~l  is ~ v l w t l ~ c r  tllo i~ i tc rcs t  of the. 
c,rsf~ri c j l r c7  i r ~ i s f  i l l  t l~c> rcnl 1)ropcrty lwltl I)y t l ~ c  t rustcc i.: sul>jcct to r:ilt~ 
u~i t l (>r  t w c u t i o n .  

111 tlw S ~ ~ O I I I I  i t t w ~  of tlic will the  tcstator clevisetl t o  ';c~nlic I3ttatt>., 
11;s cxecwtrix :ill11 tru:tccl. n ~ ~ t l  to 1ior heirs :ill his  prolwrty exc2cpt surl1 
:IS T\.LIS Ilecossary to 1,:ly his  tlebts nntl f u ~ l e r a l  cspcll?;t7r. 1Ir clirc>ctotl 
tl~c! trustcc to lloltl the property i n  t r u s t :  to 1n:tllnge. cao~~trol, a ~ ~ t l  W I I ~  

t11e w a l  c,st:ite; to 1):1y t:lxcs, a ~ s e s s l ~ m l t s .  :~rltl dues: a11:l to de l~or i t  tlic? 
~ ( , I I I : I ~ I I ~ I I ~  ~ I ~ O I K ~ ~ S  ill :I lx111k to 11c 11c~lJ uu t i l  :I d i v i s i o ~ ~  Of the l ~ r o l ~ ~ t y  
c~nllti  be II I : I (~P.  A \ e r o r ( l i ~ ~ g  to the clirc~ctio~l i l l  itcnl S( .YC I the  c'stnto is 
to 1~ tlivitl(3tl \v l~en  . J ~ I I I I ~ I I ~ P  U(>:\tty r(~:~elios the ago of ~ \ Y I J I I ~ ~ - O I I ( ~  7e:lrs. 

I t  \\.:is the  puq)oac of r l ~ c  S t a t u t e  of I'sc3s, 17 1 1 ~ 1 1 r y  \ ' I l l .  to t r : l ~ ~ h f t ~  
t11c ~ l . ~ e  illto l m ~ s c s s i o ~ ~  l ~ y  l l r o ~ d i ~ ~ g  t11:1t I \ ~ ~ I ~ I L ( ~ ~ I ~ I ~  O I I ( ,  I J O ~ , S ~ I I  \\.:I* s(xizo(l 
of 211 cstntv f o r  the U T  of il~lotli('r, tlie i , ~ s / l ~ i  i ~ w  I M C  slit ultl t ~ i x  tlccmctl 
to 111% scizc(1 of tlic S : I I I I ~ '  cst:lte in  tlic laud illat 11c 11:rtl i l l  t l l o  ilw. 7'11!1t,r 
tlicso c - ~ ~ c * u ~ I I s ~ : I I I ( ~ ( ' P  it \\.:is 110t ~ I C C C S S : I ~ ~  f o r  h im to :11)1)0;11 to tllc   do^^- 

w i c ~ ~ i c e  of tllc fcotyw trr to resort to :L court of c l i u u c ~ r y .  3ut t l ~ c w  \ w r c  
~ lo~icsec~utc t l  usos v.l~ic.ll coultl not be c~lforcetl ill a c.ou3t of law, ant1 
tlw t2ourts of c~11:111ccry. for  tlic ~ ) u r p o s c  of c o ~ t ~ l ) c s l l i ~ ~ g  l )c~r - lo~~l~~: rncc ,  took 
j l ~ r i s ( l i c t i o ~ ~  of tlic u v s  v.l~ic*li n . ~ , r ( ~  ]lot c~scclitc'[l 1,. t l l ~  s tatute  :111(1 
clc\-rlol1cd the, ! l o ( - t r i ~ ~ e  ,of trusts.  Il'!//~ilali 1 % .  l7,ijiiiltrl1, 1:<G S. ( I . ,  2 7 2 .  
r 7 I I I ( ,  .st:~tutc> ~ w w ~ t ( ~ l  s w l i  1 1 s ~  i ~ s  ~ v c r o  l m s i v ( ~ ;  110t si1~11 :I.< wcw wti\-(j. 
I f  t l ~ c  fcofl'w to uscs 11ad :illy active clutp to ptjrfor111 tlir' 11.w \\ .ah activc 
:!11t1 W:IS I I O ~  c s c c ~ ~ t c ~ l  I)\- tllc statute,. T,rimnzus is. Dor;tl.\.~,/z. 160 S. C.. 
h 7 .  S o  :IS to trusts,  \vlli(~ll arc, active or pl.qsiv(,. Tho  t l i s t i ~ ~ r t i o ~ ~  h- 
t\vctw tlic tu.o is statctl ill P e r r y  011 T r u s t s  ( 7  c ~ l . ) ,  sec. 1:;: '"Trusts arc> 
tli~itletl  into s i l n p l ~  i11lc1 s l~ceinl  t r ~ s t s .  .\ simple trilst is :I si111plc COII- 
v c y n ~ ~ c c  of prol)crty to  o ~ i c  11po11 trust  f o r  :inotlicr. n-itl~out fur t l lcr  
,sperifir:ltions or tlircctiolis. 1 1 1  S U C ~  C:ISC the  ]:IT\. r~gi11:1tt~: t h ~  t rust ,  and 
the i,csllii ~ U C  t ~ ~ r s t  h a s  the  r igh t  of l m s c ~ s s i o ~ ~  allti of tliqmeing of tho 
prolwrty, :111tl 11c I I I : I ~  rnll upon tlw trustcc ~ I J  osecntc siwli cvnvc':llrc8e?; 
df tllc lcaal cstatc :is : ~ r r  Ilecc3ri:try. .\ xl)wi:~l tnl.*r ic n , l ~ ( w  special 
:111tl 1,:lrticul;lr tluric>s a rc  l)oil~tctl  out to l)c l ~ c r f o r l ~ ~ c v l  )y tllc trustee>. 
111 meli C:IS(T 11c is lint a 1 1 1 t w  l ) : ~ s s i \ . ~  agelit, but lit, 11:r; n v t i ~ c  tlutic. 
to  l~c~for111,  :IS ~vli('11 :ill cst:~tc i4 giw11 to :I 1~rso11 to wI1, n11t1 f rom the  
l)rowcds to p y  the tlrbts of tlic wttlor." 

1.cvi11 says tha t  in  s i ~ n p l e  or passiv(1 trllsts the c . r ~ i u i  clur i r w f  11:1u 
;its lial~c~rrtli, o r  the, riplit to be pu t  into nctu:11 posscss io~~ of tllc property,  
a11t1 jrls disi)ouc~mtli, or t l ~ c  r ight  to call L I ~ ~ I I  t h e  t r u s t w  -o  execute con- 
\-cyallws of t h e  lcgal cstatc as  tlic r,csfrii p c  f r u s f  directs, but if thc t rust  
is sl)wi:ll or ilrtivc the trnutee is c:rlletl upon to cscr t  1ii11l:clf actively i l l  

t he  c,secutio~l of tllc settler's i n t r n t i o ~ ~ .  L c w i ~ l  011 T r ~ ~ . ; t s ,  scc. 1s. 
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'111~5 t l i s t i l l c t io~~ is rlearly ~ii;rrl;etl. ill our  tloc~isioris, 2s  ilia- bc o11servc.d 
I I > -  rc.fcreiice to -Iii.f<c'irzie 1 . .  , \ ' u ~ T ~ ~ P I . ,  114 S. ('.. 4 2 > ,  \vllicali l ~ r e c ~ ~ ~ l t s  
r l ~  c.tisc of :I p:~ssi\-cx t rust  ant1 to C'olcj r .  1:uiti;. P ( i  S. (I'.. >l4 .  n.lric.11 
~ l c a l s  n-it11 :L t rus t  that  is n r t i ~ e .  

,I r ts fu i  ylle f1.1isl's interest i n  real  property lieltl I)!- :r t r u s t w  :I* :III 
:~c.ti\.c tru.qt 1ii:r~- not I I ~  soltl ill tllir Stat( '  nnidcr Jutlicial procrz.;s. Tlir 
q u t ~ s t i o ~ t  arose ill l lnr~i~isoi ,  1%. I~c~tflc,,  16 S. C.: 537,  ill \vhicali the (_'olirt 
11c>ltl that  t l l ~  truht tlc~scril~ctl iti tlie first .scctioii of tile :cc.t of I S 1 2  ( 0. S., 
6 7 7 ,  subscc. 4 ) ,  "is a 11urcl n~icl u ~ i ~ l l i s c ~ l  o11e"-;. c l . ,  a lmssive f ru i t .  Tliih 
c ~ o l i s t r u e t i i ~ ~ ~  11ad prcrioualy heel1 a n ~ i o u ~ i c ~ ~ l  i ~ r  f:i.o/(,i1 1,. (;1'(11.(',~, 11 
S. ('., 242 autl Gii1i.s 1;. ,lIcIitc!~, 1: S. C., 1 7 2 :  an111 ill tlicx 1:ttw c : ~ w  of 
l iul l le  is. l'cil!~try, 27  N. C., T , T G ,  it  n-as sa id :  . 'Son-, t l ~ e  ::cat of 1 8 1 2  
(lit1 11ot 111(':111 to (-1laiipe the  11:lture of trusts.  the  w l : ~ t i o n  bct\vo(~~r tho 
trustee alrd c,esl~r; ( j l i ~  frust ,  or the rigllts of t l ~ e  la t ter  agailrst the 
f o r ~ n c ~ r .  Tllp sole 1)url)osc of it  n-as to renit1c.r t l ~ c  initerest of tlic, c . c ~ . ~ f u ;  
i,cic> ii,usf liable :it lam-, as it n-ns bcaforc ill equity: for  tllp debts of the. 
t~(~s111 i i//lii f V I I S ~  i n  wr ta i l i  C:ISW, by t r a ~ i s f ( w i u g  I J ~  a sale 011 ~ x w u t i u ~ ~  
: r g : ~ i ~ l ~ t  tht. c i ~ s l , ~ i  y ~ c c  Irust the  lcgal e::t:~tc of thc  tru,-tee, as  \\t,11 a:: tlic~ 
tr11,~t ert::tc of the tlebtor. It is the rlec.ess:ly collstri~ction of suc.11 a 1wo- 

. . 
vlalon, tha t  it  n-as 11ot i~~ten t lec l  t o  eml~ract ,  : I T I ~  s ~ i c l ~  cases as  tliosc just 
: ~ t l ~ e r t c c l  to, i l l  ~ v l ~ i c h  the t lustee co11ld llor ~ o l u l ~ t a r i l y  coonvep to tllv 
tlt,btor n-ithout i i rcurr i l~g a brcacli of t rust  to o t h t r  perso11s, wit11 \vhoac, 
iilterests lie is  also c l ~ a r ~ e d .  -1s \\-as saic! ill G'illis 1 . .  .llcL7c~,t/, 13 3. ( I . .  

172 ,  the pr inr iple  is  t h a t  tlici lcgnl est:rtc is  ilot to bt, tlivc~rtc'il olit of the. 
trustee, uiiless i t  m a y  be tlolle w i t l ~ o u t  afl'ec~ing ally r ightful  l)urposcs 
f o r  which i t  \vas created;  a ~ d ,  there fo i*~ ,  that  if others 1i:~d ; I I I  equity 
ill thc same property, tha t  is, i n  thc: debtor's par t icular  s l~ar t ' ,  tlit, ;rc.t 
did not operate  on it." 

'1'11~ l)riiiripl(j u ~ i d c ~ r l y i ~ ~ g  t l l ~  d w k i u ~ i s  is s(,t fot.tl1 it1 7 '~l i ,q  1,. Ri~i(1. 
7.) s. C., 3:16: "Tlic act of 1612 provitlcs that  11.1lt11.p -1. l~cilrla la1111 
in1 trust fo r  U., the i~iterclst of B. may hc sold 1 1 1 i t l ( ~  all e s w u t i o l ~  agai~rht 
liim. . \ ~ d  tlw p ~ ~ r r l l a s e  of huc.11 equity a l~a l l  t l r : ~ ~ v  to ir tlic lcgal cst:rti3 
11-liicli Jvas i n  *I. S o  tha t  the purcliascr got tlw whole tirle. Ic,gal :ilitl 
c~ lu i t~rb lc .  .\nd tlie trustee .I. Ilnd 110 IIIIJ~:. to (lo \\-it11 i i .  I t  w:ra just 
r l 1 c 3  S ~ I I I C ~  a s  if ,I., the trustee, lia11, 11y t l c d  11:rssed the  legal fitlc to 13.: 
;rl~tl t l i c , ~ ~  i t  lint1 11tw1 sold u~i t l e r  csecut iol~ :rgnil~st H., whirli woultl of 
cdc~iirsc. 1lar.e passctl tlle x l ~ o l e  title, the  laiitl i twlf .  I t  also follows tllat if 
n's cquity \\.:IS su rh  as  tliat he  1i:rd ~ r o  riglit t c ~  rall up011 A\ .  fo r  tlic lt'pal 
title, as if U. hat1 to lioltl t h e  l rgal  title. to 11erfor111 so~ilc~ otlic'r t ru>t ,  
t1101i U'S equity (~~1111 llot he sold, h c a u s e  t ! r~  sale of B's r ight  coultl llot 
t l r a~v  to it  the legal estate out of ,I., n-liicli N. Iiinwt~lf lind 110 right to 
i-;111 fill.. A\nd so tl~cl sa l t  coultl lrot pas<  both tlie legal ant1 cqni tul) l (~ 
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estate, tlic l aud  itself, to tho purchaser, as  the s tatute  required. h t l  
so, i t  hati to be held, tha t  while n pure  simple t rust  could be sold under  
e s e m t i o l ~ .  yet  a niisrcl trui;t could not be. F o r  if tlie purchaser of a 
niisctl trust C U C ~  tlie trustee f o r  the legal title, the  and itself, the  
trustee coultl defend by saying, I a m  obliged to hold the  l ~ g a l  tit le ill 
order to perform another  trust." 

r 7 l h c  t l i s c ~ ~ c s i o ~ i  is  pursued and  tlie doetriiw is co~isiciercd f r o m  ~ a r i o u s  
:tngles ill subsequcwt decisio~is, inc lud i i~g  If insdale zs. 'I'homlfon, 7 ;  
S. ('., 3 8 2 ;  Lore  1 , .  S ~ r ~ a t h e ~ - s ,  82 S. C.. L E O ;  Lurnwl 's  r. U a c i t l s ~ ~ ~ .  
s u p r a :  E c c ~ ~ t f  r.. Raby,  1 0 4  S. C., 480;  Go~.rell  I!. . l l o p a ~ q l ~ ,  120 K. C'., 
363; Rotcv~ r . Rozrsc?, 167 S. C., 208;  ('alp v. I:anl;, sup1 u. 

111 the l w i ~ i i n g  case the trustee is cliargctl n i t h  thc )crformnncc of 
part icular  dut ies  nliicli remaill obligatory u l ~ t i l  tlie youuger hrotlier 
a t t a l m  tlie age of twenty-one p a r s .  T h e  t rust  is ilctire: t h ~  trustee 
must  retail1 the tit le and control the  real  l ~ r o p e r t y  i ~ i  order  to cxecute 
the t rust  inlposed upon her  u ~ i d e r  tlic will. Houcc 1 . .  R ~ I L I S ( > ,  \up~v. I t  
f o l l o v ~  t l ~ t  the ba~ikrup t ' s  estate is not su l~ jcc t  to ;ale under  judicial 
1)rOCE". 

S i ~ i c c  tlie llroperty devised to the  bankrupt  \ \ a \  liot subject to bale 
uiiiler esccutioii, the  reinailling question is wllether the ~ a i i k r u p t  could 
hy ally mealis have t ransferred it  before the adjudicat ion.  I f  the prop- 
e r ty  coultl l i a ~  e been t ransferred it  i s  immaterial  wlletlier or not i t  could 
h a \ c  becn l e ~  iecl upon  and sold under  judicial procc>sx. 'I'lic a l t c rna t i \ e  
"or" sliou s a s tatutory declaratioli tha t  there m a y  be i)ropert,v n l i i c l~  
wliliot be sold under  judicial process ant1 mag. yet be t ra~~ . fe r re t l  fo r  tlie 
benefit of creditors. E ' i s h e ~  u. C'ush~mi l ,  103 Fed. ,  P60: P a q c  L .  Ecl- 
mzcntls, IS7 I-. S., 596, 47 L. Ed., 318. M l e t h e r  the p ~ w p e r t y  is such 
a s  could l i : ~ ~ - e  been transferred mus t  be determined by ilic l ; t~\-  of this  
State .  I n  re I3cr~? j ,  247 Fed.,  700. 

'I'lic quant i ty  and  character  of the  estate r l e~ ised  to thc  banlirupt is  
tlic criterion by ul i ich we nlay determine whether his  interest could have 
hecii t r a l~>fer re ( l  by him.  Af te r  vesting the  truPtce with tlic legal estate 
ill tlic secorltl i teni of the will, the del isor provided i n  tLe s e ~ e n t l i  i tem 
that  the pro1:crty should be partitioiietl a t  n fised (late a i ~ d  i~nri~ct l ia tely 
~ n a d e  the  fol lo~r  ing  disposition of the lalid : '.To lily 'ons P a u l  and 
Jc1111iligs illid their  heirs i n  fee simple I gin.  and  devisc one-third each 
of nly real  property, a l ~ d  to my  beloved n i f e  I g i ~ e  ant1 t l e ~  ise the re- 
main ing  th i rd  t l u r i ~ ~ g  her r i a t u r d  life. alitl tlieii one-third of her  estate 
to  my son P a u l  aud  his  heirs  i n  fee G n p l e ,  one-third to 11iy so11 J e n -  
n i l ~ g s  and his  heirs i n  fee s implc ant1 one-third to I ' irat Wesleyaii 
Xcthodist  Church,  Gastonia, IS. C., i ts  successors and assigns ill fee 
simple." T h e  effect of this clause, taken i n  con l~ec t io i~  11 it11 the  s e c o ~ ~ t i  
article, is to g i w  to the widow and the two sons a vested interest i n  t h r  



land. Ahi  estate iq ~ c - t e d  nl icn t l l e r ~  is either a n  immediate  r ight  of 
present enjoyment o r  a present fisctl r ight  of fn ture  c n j o ~ m c ~ i t .  40 
Cyc., 16-28. 

AS :I rule  a n y  interest in  land may lw conveyed by deed. 111 iorne 
jnristlirtions there a re  e s t ~ p t i o n s  as to e o ~ ~ t i n g e n t  i r i t~ res te ;  but n i t h  us 
rontinqcmt illtercsts and csccutory t l c ~ i s e i ,  di.;tingui~liahle from nicrc 
i.iglltq. c ~ ~ p s e t a n r i e ~ ,  ant1 possihilitiei, may  be tr:lnqfcrretl. l i 'nicon 1 .  

,"n1/171, 110  S. C., 6 ;  K o r n ~ q a y  I ! .  J f t l l c r ,  137 S. (2.. 6:9: , S n ~ / f h  1 . .  

dloc~rc ,  1-12 S. C.. 277, 299. . I  f o d / o r /  nlay :I ~ e s t e t l  intcrc5t i n  rcnl 
cstntc he rty,:rrdsd a s  the  subject-matter of a con\?> alice. "If tlic i ~ ~ t c w q t  
actually i l  n  ~ e s t c c l  interc5t it  p n i w ~  to  the  trustee, a \ ,  fo r  ins tanw.  
~ c s t e d  reir~ainders  and inlicritances, lcgacic.: and t le l ivq.  if the  dsatli 
of tlic a ~ ~ c e s t o r  or testator ocrurq before the  I x i n k r u p t y  of t h c  heir.  
legatee o r  tlcrisec." 3 Reln i~ lg ton  on B a n k r u p t y ,  see. 1201. 

l T n t l ~ ~ r  tlic terms of the will the ha~lkru l , t  :~cquired a rested intcrcst in  
a n  ~ i n t l i ~  itlctl onr- third of the r s d  ci ta te  n it11 riglit of e ~ ~ j o y i l r l i t  a t  tht. 
period f i s ~ d  for  the  part i t ion of the  property, and  a e s t ~ d  rcinnindcr 
in  n  o~lc-tiinth u n t l i ~ i t l d  interest. Po,c,cr Po. 1 . .  Ha~j zoood ,  176 X. ('.. 
313: T t r c t / ~ /  1 % .  Sl '7f ty .  191 S. C'., 375. FTis inttirest conld h n ~ r l  bc~cn t ~ : l l i s -  
ferret1 and 11y ~ i r t u c  of tlic a r t  p a s w l  to his trustee. subject to  the  terms 
of the ~ ~ o ~ i ( l  nrticlc iu the  will. 

TTe l in\e  considered only s~icl l  q w s t i o n ~  a ?  a r e  inclutletl i n  the c s c c p  
tions to  the judgment. 

E r r o r .  

1,ILLIAS STACK v A. M. STACK, J R ,  RIARY hf. STACK, E. B STACK. 
IONE hl. STACK, T. W. HUET,  ROSA G. I-IUEY, G I L N E R  JOYCE, 
ALICE L. JOYCE, PATTIE  L E E  STACK. A. 11. STACK, J R ,  A X D  E. B.  
STACK as TESTAMEUTARY GUARDIAUS OF WARREN STACK A A D  FRAPi- 
( 'ES STACK; WARREN STACK, FRAS( 'CS  STACK. TIT. S. BLAKENEY. 
EXECLTOK O F  T I i E  I ~ S T ~ T F  OE' .T. 12. STACK: TV. S RLAKESEY . \ A D  A. JI 
STACIi, SR., AS T R ~ S T E E S  IK A C E R T A ~  DEFD O F  TKUST RECORDED'IS BOOK 
OF  DEED^ 60, PAGF 297. THE S O R T H  CAROLINA CORPORATIOX CON- 
h I ISSIOS A s  RECEITER OF TIIE  BAiYIi O F  UNION;  J O H N  JIITCHETII, 
-1s CHEF LIQUIDATIUG AGEST OF THE BAKK O F  UKION, ASD W M 
TORK AS LIQUIDATIKG AGEST OF THE B A N <  O F  UNION. 

(Filed 30 March, 1932.) 

1. Bills and Notes G a-In this case held: pawl evidence was admissible 
t o  show agreement for mode of payment of notes. 

Where a father conveys his lands to certain of his children nho  execute 
notes payable to a bank secured by a deed of trust on the lands in which 
the president of the bank is trustee, and the r)roce~d< of the notes are 
uscd to reduce the father's indebtedness a t  the bank in order to bring it 
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\vithin the amount the bank could loan to one i ~ ~ d i r i d u a l ,  in an nctioi~ 
(111 the. notcs: IIcld,  par01 cxridenc~c is atlniisrilile to  sl~o\v that a t  tlic 
time of the cxecntio~l of  the ~iotes  it was agreed that t1ic.c sl~ould be ynitl 
out of t l ~ c  procaec~tls of the land, it al~yenrir~: that tl12 cl~ildren were 
acting solely for the bc~nciit of thc4r father in t l ~ e  cscculion of the note.; 
and that they reccivctl no c.onsiclcration thrrcfor :~nd had 110 ~(luit:ll~l( '  
interc'st in the ltn~ds, :111(1 that the ~vhole ti.nnsncticn~ \\.as in c~ft'tvt nil 
indirect mortgage bmy the fat11t.r negntiatetl by the prc'siclent o t  tllo ~ I : I I I ~  
for the 1)rotection of the ba lk  and tlic exclusive benefit of tlic father. 

2. I h ~ r e r  &1n thi4 case hvlcl: husband dicd srizeil of beneficial intet'cst 
in lands and mido~r n a s  entitled to tlox\cr therein. 

\Tlic,re n fatlier deeds lmcls to his children w11o i ~ i  turn m o r t g a e  the 
l)rol)c'rty, and the l~rtrcceds of the mortgage are used to 1).1y all i~~tlividnal 
tlc41t of tlic fathc~r, and duri~ig his life he co~itinues to mailage arid control 
the lantls and after his t1c:ltli his exctcutor c1oc.s so, and it  al~ptwrs that the 
whole transaction was in effect a n  indirect n~ortcagc on the llropcrty 
by the father :mtl that the children received no consideration and nccluircd 
no beueficinl intcrcst in the lands : Held.  thtx sole brncficinl interest in tllr 
lands was ill thc father, and upon his death his widov is entitlcct to her 
tlo~ver rights in tllc lands. C. S., 4100. 

:I. Evidence J a-Where entirc contrnct is not written the nnwritten part 
may be shown by par01 which d w s  not contr;~dict w ~ i t t c n  part. 

While par01 evidence may not be reccircd in evidence tc add to, w r y  or 
c.ontradict the written part of a n  instrument, ~ v h e w  the e~i t i re  contract 
is not reduced to writing the unwritten 1)art may be J ~ I O W I I  by par01 
rlvidt'ncc if such eri(1cnce docs not contradict thc \vrittcm tcrrns of theb 
:~grermc~nt;  in this case 1,arol evidence of an agreement for a particlilar 
111otle of l);lymcLnt of notes is  lit~lil admissil~le as  Iwtn.te~r tllr original 
l~artics. 

A \ ~ ' ~ ~ \ ~  by tlefcb~~clant, Gurliey 1'. IIootl, C o n l n r i s ~ i o i ~ e ~  of B:inlrs of 
tlic Stat(. of Sort11 CY:rrolina, cz wl. tlie B a n k  of Uiiioli, fro111 J ' ln ic? j ,  J., 
:~ntl n jury,  at , lugust T e n n ,  1031, of U x ~ o s .  N o  error .  

011  S Xay,  1931, a11 order n a s  siglictl subs t i tu t i i~g  C;urllc> 1'. Hootl, 
C'ommissiouer of Bairlrs fo r  J o h n  Nitclicll ,  Cllicf S t a t e  B ink E x n ~ i i i ~ ~ e r .  
: 11(1 W. 11. york a s  l i q u i d a t i i ~ g  n g e ~ ~ t  of thc~ Ballli of 171rioll, as  l)art? 
c'cfciitlm~t. Publ ic  L a v s  1031, clinp. 243, sectio~ls 3 4. 

TIT. S. E l a k c ~ ~ e y  n:rs prcqidcnt of tlic B a ~ r k  of L~i io l i .  bl.~tlicr-ill-law of 
.J. E. Stack slid execator of h i s  n i l l .  .J. E. Staclr dictl I 1  May,  1929. 
lcn\ 111g plaintiff his  TI i ~ l o w  and  the  f o l l o w i ~ ~ g  cliildreii. heirs  a t  1 : i ~  : 
Ai. 51. Stack, J r . ,  R o w  G .  H u ~ y ,  Alice 1,. J o y c ~ ,  E. B.  S t a ~ k ,  W \ r ~ r s ~ ~ i  
Stack,  J r . ,  ant1 F r m r c s  Stack, the  lnttcr t ~ v o  11eing in i~ iors .  Upon tlie 
cvitlcrrce a n d  tlic charge of tlic court,  tlic jury a~ isncrc t l  the i w w s  sub- 
mittcd to  tlicm, as  fo l lo~vs :  

"I.  T n s  the  deed by J .  E. S t a r k  nnd n i f c  to E. B. Slack,  -has M. 
Stack,  Jr., -\lice Joyce niltl R o w  IIucvy, dated 8 Julie, 1027, conl-eying 
rhc I la l is-JVil l ia l i i~ Storc property,  a i d  the  tleed of t rust  by saitl g r a m  
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9. I f  so, n c r c  tlie deeds of t rust  giren by haid gran te  ,s to  Tllonll)sol~ 
and T,olnl~aiii~ f o r  $12.500, tlatcd 12 Xurc.11, 1930. and t ~r tlcetl of trn.t 
to IT. S. B l ; ~ k e r ~ e y ,  t ruster ,  fo r  $19,520 n l ~ d  tlatetl l i  J l a r r l ~ .  1930. 
cwc*ute(l in  pnrbunilcc of ~ u r h  p u r p o w  f o r  t h e  accolni loclatiol~ of thc 
(>\tat(,  of J. K .  St:rck a ~ i d  f o r  the benefit of thc, 13nnB of r ~ i i o ~ l ,  and 
v i t h o u t  coiisitlcrntion or benefit to said grantors  ill sni(1 tloeil of tr11.t. 
nb :~l l rgcd i n  the pleadi~rgs ! -1nsn.er : yes. 

10. 111 n l i a t  ainonnt, if :tn>, a r c  the tlefentlni~ts, E. lj. ?tack, A \ i l ~ o s  11. 
Stack, J r . ,  T. TiT. I Iucy ,  -1licv L. Joyce, Gilirler , J o > c ~ .  \1ary 11. Stacsli, 
R o w  G. IT11(>y and lorie N. Stack indehtcd to the  B m k  of 17111011  011 

wtwuilt of t h e  notrs  dated 1.i 3larcl1, 1930. secured b,i tlcetl of t ~ u - t  
of same date  ? A \ ~ ~ s n . c r  : Sot l l ing .  

11. 111 n h n t  anrount a r e  the clefendants, h ~ o s  11. S ark ,  J r . .  E. E. 
St:rck and  T. TT. HIIC ,~  ir~clc~btcil to the  B a n k  of Cirioil oil t l lr  note tlatctl 
2; I)ewinhcr, 1929. a11d s e e ~ ~ r c d  by deed of t r l ~ i t  to J. I:. l\lillikcii, 
truitce. :ri~d chattel inortgnge of tha t  dnte ? A \ ~ i s w ~ r  : $7,269.37,  \\ it11 
i ~ l t e r e ~ t  fro111 3 September, 1931." 

L-poll the coming i n  of the \-crtli?t, t h e  t l e f c ~ r d n ~ ~ t ,  ( o ~ ~ ~ m i - - i v ~ ~ r r  of 
13nitks. n w ~ e t l  that  the same, csccpt a s  to thc last i s < n ~ ,  1)c w t  nbiilv 
a11t1 for  a IrcL\ \  t r i a l  on all  issurs except the l a i t ;  nlotioti tlcwirtl nlrtl tlc- 
fcl~tl:lnt, Commissioner of 13arlks, csccpts aild assigns c~sror. 

'The folio\\ ing  jutlgii~cnt n as rendered 1)- thc court  bt,lon : 
"111 the aho le  entitlcd ac t io i~ ,  t h e  j u r y  1ia~-ing ai lsnwed tllc i.-nc. 

ill f a \ o r  of the  t1cft~rici:iilts. .\. 31. Stnt.k, ,Jr., 31:ry 121. Stack. F. 1%. 
Stavk, l o n e  M .  Stack,  T. TT'. I I u e - ,  Ros:t G. ITnr,y, (:ilmcr .Jojcc~, 

-\lice L. Joxce, ailtl ill f a r o r  of tlie petitioner. L i l l i a ~ ~  Stack,  : ~ s  nppc:tr+ 
from the issues oil file i n  this  court  : 

So\\-, therefore, ~t is orticred, considrr(d a ~ l t l  :~ t l j l~dgcd  1,y t h e  c w u l ~  
that  the petitioner i. cntitlctl t o  d o n e r  i n  al l  t h c  1:111,ls deqcribed 111 

p x : ~ g r a p l l  6 of l i r r  petition i n  t h i ~  caiise; nut1 it  is fn r thcr  atljutlpcvl 
up011 t l ~ c  re rd ic t  of the j u v  upon the issue,. suhl l i t ted o t l ~ c i n  that  111 

ill(, a l lotnle~l t  of her  (loner, aild i n  fising tlie 7 n l ~ i : ~ t i o ~ ~  )f thc. p r o l ) c ~ t ~  
t1t:lt sltc is mti t le t l  to  dovcr  in. the  j u r y  i i  directcd to t akr  illto c 7 0 1 1 -  

s i d t w t i o n  the ~ a l u c  of a l l  the  lnntls dcscrihctl ill p : ~ r n , ~ r a p l l  7 of t l ~ v  
p l ; l i~ r t~f f ' s  petition, but shall allot her  d o n r r  out of t h e  lands tle.c~rihct1 
i n  paragraph  6 of the  pet i t ion;  

A \ l ~ d  it  f u r t h e r  appcariilg to  the  court tha t  the  pctitisrler is c ~ ~ t i t l c t l  
to tlonc~r i n  the  rents  d e r i ~ c t l  froin the  aforesaid property ~i11cc1 the 
r s c ~ u t o r  ccmed to p a y  l i r r  undcr  the  terms of t h e  ni l1  3f J .  E. St :~ck.  
it  is coi~siderrd and a d j u t l g ~ t i  1,. the  court tlint Li l l ian Stack is  e ~ ~ t i t l e t l  
t o  one-third i n  ral i ic  of thc  rent.. collcctctl out of the p r q ~ c r t y  of .T, E. 
St:ic.lr dcscribrd ill ~ ) n r n g r n p h  <is and v \ r l l  of the  l~laiiltiff 's pctitioli 
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f rom 4 Apri l ,  1930, un t i l  the allotnieiit of her  (loner, less the sum\  of 
$50 paid to her on 6 September, 1030, a d  $50 paid to I iw o ~ i  2 
October, 1930. . . 

F o r  the  purl)ose of ascertainnig the a rnoui~ t  of inid rents t h a t  n oultl 
1)c. due the pcxtltiolit r. tho clerk of this  court n ill 1ic:tr c~itlcnccx :111tl a\-  
c e r t a i ~ i  tlie ali~vurit  tlint n i l1  be c o n ~ i ~ i g  to ht>r  out of the rents  of her  
said liushand's cstate sillre tlie esecutor c.e:lwtl to pay  her  u11tlc.r tlic 
terms of the will of J. E. Stack, deceased; ant1 IV. S. Blakcallcy, r s c w t o r  
m t l  t rustec fo r  the  estate of J. E. Stacli, is hcreby ortlcrcd n ~ i d  dircvt'd 
to p21y to the 1,ctitiorier t l ~ c  amount  fomltl to be due her  by tlie c21cxrk of 
this court.  

I t  is fur t l ier  ortleretl, co~isitlercd a~lcl atljutlpetl tha t  tlie ('011111~i-~101it 1. 

of 13:1nks shall take nothing by his  c r o w a c t i o i ~  against the, ( l c ~ t ~ ~ l ~ d : ~ ~ i t ' i  
T. TIT. H u c ~ ,  ,11110s 31. Stack, J r . ,  Alice L. ,Joyce, E. B. St:lc.k, I\I;lry X. 
Stnck, Gllmcr Joyce, Iolie 11. Stack,  and I io ia  G. l i u c y ,  e - \ t q t  tilt. 
C'oninlissio~~c~r of B a u k i  shall recol cr of -1nios 31. S ta rk ,  J r . ,  E. 13. S t a r k  
ant1 1'. W. I I u c y  tlw ~ u r i i  of $i,dGS..jT, nit11 interest t l icrco~i  f rom 3 
S ty tcmber ,  1931. tlut, b -  dectl of t rust  ant1 rliattel r~~ortpagc.  a5 ic3t  out 
ill the  plcadi~lgs,  and  f o r  tlicx p u r p o w  of c n f o r c i ~ ~ g  collertion oli thcb 
notes secured by tlie said decd of t rust  and chattel inortgage, J .  F .  
Slillilrrn is  lirreby uppoi~itc~tl coliiniissioner ant1 t rui tec to  makc  salt of 
such p r o l ~ r t y  aiid :it sucli t ime a i  he may  v t x  l)rol)cir and rt'pnrt tlict 
~ ) r o u m d i n g s  of sucli sale to tliis court.  

I t  is fur t l ier  ordered arid adjutlgttl  that  tho coits of tlii,  cotio ion he 
tilxctl by the, clerk of th i s  court to I)(. paid I)y the  tlt4c1itlai1t ( ' o i l ~ ~ ~ i i s -  
sioncr of 12anks. T h i s  S Sel)te~ilbcr, 1931. 

T, B .  Fr1~t.1, Jl(11qe P t * ~ > i d ~ n q .  

T o  t h e  s i g i ~ i ~ i g  of the fo rcgoi lg  judgnie~i t ,  the clcfeiitla~~t C'oln~~lis-  
s i o ~ i t ~ r  of B a ~ l k s ,  csccpts and nssigns r r ro r .  

T h e  c,sccytiorls a ~ i t l  assiglinicwts of error  ant1 llcwssary f ~ ~ r t a  xi11 11c. 
set fo r th  in  t h e  opinioil. 

c o ~ i t r o ~  ersy. 
,It  tlie close of 1)laintiff's cx i(1clic.e ant1 a t  the close of d l  the ex itlel~ce. 

tlie defendant Commissioner of Banks,  made motion5 f o r  jui lpnent  as ill 
case of  ions suit. C. S.. 567. T h c  motions w w e  n r e r r u l ~ t l  ant1 in  this  n c  
see n o  error .  



466 IS TIIE SUPREXE COURT. [eoz 

W e  t h i l ~ k  t h a t  :dl the cscept iol~a nntl assigmnellts of c r ro r  m a d e  b- tlic. 
t l c fc l l t l :~~~t  C o n ~ n l i s s i o ~ ~ c r  of B a n k s  call bc col~sidcrc~d undt r the one ~ l la t l c  
t111ov~ to tllc s i g ~ l i ~ i g  of the jutlgnicwt ill t l ~ i s  nc.tioli: a1111 ill th is  r ~ p e r t  
~v t '  C : I I I  s w  110 1 ~ ~ 0 r  011 the record. 

IT(. tllillk tile nlni11 qucstiou of la\\. i l~volvr t l  ill th is  r o l ~ t r o v ~ r s y :  
111 : I I I  :~c . t io i~  lwt\\-cc~l tltf 11:r-ce :111d maker  of a ~ro tc ,  i s  p r o 1  e~-icle~~cc.  
;rtllliissil~lc to c~stnl~lisli  all :1grccnlc11t l ~ o t ~ v c e ~ i  the  makcr  :111tl llnycc 
m q t i ~ l g  :I p a r t i r ~ l : ~ ~  111o(lc of ] ) n y ~ ~ l ( > t l t !  ITe t l l i ~ l k  Y O  i lndcr t h  facts  
; \ l i t 1  r i r cun ls ta~ lcw of this  ci~sc,. 

, I .  F. St;~c.k \v:~s :I dirccstor ill t l ~ c  I3ililli of l_'llion, :111tl llntl bec'li 
fr1;111 t110 o r g : ~ ~ ~ i x : ~ t i o ~ ~  of t110 1):111l<) so111i1 27 y(>:~rs>  1111~11 11is (l(~z1tl1 1 1  
31:1~.. 1929. t l u r i l ~ g  t11:lt l w i o t l  TY.  S. I ~ l : ~ l r c ~ ~ ~ ~ ~ y .  his  brot11c.r-ill-lnw, n.:~i: 
t l~r '  l ~ ~ c ~ s i t l ( ~ l ~ t  of tlic bnllk. S t a r k  \\.:IS :l 1:1rg? tLc:~lcr ill sllot cottoll, i ~ n ( l  
Ii;~tl v:llual~le rc :~l  cst:~rc, ili tho to\\.n of Noiiroc, S. C., 11ut Ilc h t l  I ~ ( ~ o r n c .  
t l t ~ s l ~ l y  i~lclc~l~tc~tl to tlic l ~ n ~ i l i ,  a ~ i t l  011 S ,Jil~ri,, 1927, on.c.11 wit1 h i ~ k  eoruc 
$SO,OOO. 110 \v :~<  ~ I I P I I  a11 0111 III:III--SOIIIO 7:) years  of : ~ g ; ( ~ .  .It 'tl111 t i ~ t i i ~  
11iq  rv:11 ( ' s t : ~ t ~  \ Y E I S  I I I O ~ ( ~  ~ ~ I : I I I  s ~ ~ f f i r i ( > ~ ~ t  tn l>ny the it i(lc11tt~~l11w~. 
\ \ . : t i  (I\-vr t l ~ c  lilllit : ~ l l ~ \ v e ( I  hy 1;1\v to be borro\\.c~l f r o n ~  t111, h l ~ l k ,  i~u t l  
~ 1 1 1 ,  11:1111< C ~ S : I I I I ~ I I ~ ~  I I : I I~  11otifiot1 the  p w s i ~ l ( ~ ~ ~ t ,  IT.  S. 131:1k1~11(~y, tha t  
S t i~~sI i  11i111 to 11(>1(1 1 0  t11? 1i111it : I ~ ~ I I \ Y ( Y ~  by 1i11v ; I I I ( ~  11:1!1 to I ~ I ~ ! I I I ( ~ ~ ~  

i l l t i c  l ) t cv l~~cw.  
I t  \v:rs ( 8 ~ ) ~ ~ t ( > 1 ~ ~ 1 ~ ' ~ 1  1)y tll(' Il('il's :It 1:1\v of , I .  I';. St:l(.li. \ \ . \ I ( >  ; \ l ' r 1  i~~ \ -o lvc t i  

i t 1  titis ( . o t ~ t r o w ~ ~ > ~ - .  : I I I I ~  ~ ~ l a i l i t i f f ,  tl1c1 witlo\\. of .I. E. Stn:*li. t11;lt t l ~ c  
C ~ ~ I I ~ C ~ ~ : I I I C Y Y  ~ I Y I I I I  .I. K ,  St:1v1< : I I I ( I  II( ,Y.sIII~ of t111b I : I I I I I ~  i t 1  ( W I I T ~ O \ . C T S ~  
i l l  th is  :~vtioli  to t11(' s :~i( l  li(li~,s :I? la\\ .  of , I ,  E, St:~(ak* : I I I I ~  f r n ~ t i  ~ I I P I I I  
to IT, S .  [31:11<(>11oy. t r~ l s t ( , (> ,   IS a 111i\Iic~11ift or  I I I P : I I I ~  of 11c~lpi11~ tl~(b 
13:111k of 1-1iio11, t ~ ~ ~ g i ~ ~ w ~ w l  1)y its ])ro~i,11,11t 131:11<(~111'y. : I I I ( I  t11vy I ~ ( ~ I , I ~  

1 1 1 t ~ i ~ I y  :I (w11d11it. X o  t ~ ( ~ ~ i s i ~ l c ~ ~ : ~ t i ( > ~ i  11:1s.-i~l : I I I ! I  I I O  l inl~ilii>. \\,:I.- to t1tt:1(,11 

to 111o llcsirs : ~ t  l t ~ ~ v  of tJ.  E. S t :~vk ,  : I I I ( I  tI1(1 \vl~ol(j  111:1tt(i. \\.:I.: : I I T : I I I ~ ~ ~  

rl11tl i iwt i  1111 11y tliv l ~ r c ~ s i t l ( ~ ~ l t  of tllc 1 ~ 1 1 r k .  131:1k1,11i,y, fo r  tlic ~ ~ ~ i r l ~ o w  
of I Y I I I I ~ ) ~ , Y ~ I I ~  ~ ~ i t l l  t l ~ ~  1:1\\. O I I  : I I . ( Y I ~ ~ ~ I ~  of 1111' c~xc.clis I I O ~ I Y I \ J ~ I ~ I ~  t'ro11~ 
I I I 1 ,  . I .  I t  \\.:In : \ I I  i ~ ~ t l i r t , c ~ t  iilortgr.agc1 f1o111 .T. 5:. s t : ~ c k  
to t l l c ,  13:111k of I7~~io1 l .  tlic, Iic.irs of , I .  h:. St:!c#lr ~rc>\.c'r :ivclni~wl ally 
l ~ o ~ ~ ( ~ f i ~ * i : l l  illt(,r(,\t ill tho 1:111(Is. TII( ,  111ji1.s : ~ t  I:I\\. \ \ Y ~ I , c ~  tc7 : I S S I I ~ I I ( ~  1 1 1 1  

l i :~l>ility. 1111t t11(! i i ~ ~ l e l ~ t ( ~ c l ~ ~ t w  t u  tlli, L > : I I I ~  \ \ :I .  t o  bc, 11:1i(l out of t11(, 1:1111l, 
r .  1 1 1 ( ~  s:ii(l li(>irs :IT 1:11v of .I. 3:. St:1121< 11:1cI 11ot11i11g to 117 wit11 ( l ~ , : ~ \ ~ ~ , i i ~ g  
or  w c . o r ~ l i ~ y  t l i ~  tlwtls to t l ~ c ! n ~  or  tllc: rouvc,yalrcw fro111 t I ~ ( w  to K. S. 
I I .  s t  I t 1 1  Tlicly licvr,r sa\v the. clcc{l- to ill(, 1:111tl-. 
1 1 0 1 ~  tooli l )wwwioi l  01, Il:~tl :I I I -  r o ~ i t r o l  of the 1:lntl.;; ~~c\-c ' r  cml:~.artrtl  
to 1)iiy tho I:l~itls; 1wc,ivctl I I O  r t l ~ l t s  o r  l~ r~>f i t , s ;  p i ( l  110 t ax . :  otl tllc 
I ; I I I ( ~ R .  .T. I<. S tack ,  unt i l  h is  dc:~tli .  Iintl cwstotly :rlitl colitrol of tlw la~lti:: 
: I I I I !  : lft(>r  is ( I c ~ ~ t l i  B I : I ~ < I ~ I I I ~ ~  11ad ( * o ~ ~ t r o l .  :111tl r t ? p i r & <  W ~ I Y ,  1t1:111il to 



t l ~ e  ~ r o p e r t y  117 Bl:lkc11e7. I t  \\.:IS 11 ('11 ui~der;tood 11y t h e  p:ii tit+ t o  
thc~  ru t i re  trail-actioii tli:rt t l lr  makers  Mere iiot t o  I)c rokl)oi~.il)lc~, 11ut 
it  n:ls J. E. Stack's Jcht n~icl llc U:I \  to  ~ e n i a i i i  liablc tlierefoi. i~iltl 1 1 t h  

n as the  bencficiid onrier of the  1:llitlq. H i s  li&i a t  l:in 1' I re' 111('rt' 
i~gelitq f o r  a 1)articaul:i~ purpostJ. Tlioy lit~l(1 tlic Icgal ti t le fo r  the. 
~ ) a r t i c u l n r  1111ri)o.e~ "11'1 . J .  E. S t : ~ c k  n a i  tl~c, hciieficial OI\ ncr of t l~ t l  
cquity i n  the  lal~tls.  

-1. 11. Stack tt,ktifietl, ill p a r t :  "Mr. I3l:ikeliey askctl n c  rlii11ir(~11 to  
- i p i l  this elred and esocutc3 m o r t g a g v ~  to tlic, b a d i  in  ore1c.r to r1v1nc.r~ lily 
fatllc~r'b i~itlt~litetl~ic>q a, ~ r c l l  a s  11(#1p tlic? h r ~ k ,  bccau5c lie nai bclirre 
1)rc"etl by the bilirk examiilers to reduce. hi* 11ote.. Q. I h l  311.. I:lalwi~c~y 
w y  :11iytliiilg re la t i l e  to v l ~ ( ~ t l i ( ~ r  or iiot jell vo111(1 hi' 110111111 117 tli(1 
rsr~cut ion of those uote.! ,I. Yes, sir.  (2. \171i:it dill 11e <:I! ! .I. IIv 
,init1 that  t h e  11rol1erty c o ~ ~ l t l  bc la ter  t rn i~ . f (wwl  I~acli to  the citntt>; 
tliat i t  n a s  juqt a ~ l ~ c t h o d  of using our  i l a n i e ~  to ~ ~ x t  I I I O I I ~ ?  for  t11(~ 
C a n k  of 1-111011 :~i1(1 f o r  m y  fat1ic.r'~ iiotes." 

T h e  1)roccwli \\ercx applied oil 5.  E. Stack's ii i t l t~htctlilr~~\ to tlie b a ~ i k .  
Al. hl. S tack  testifictl furt1lr.r : ''(2. N r .  Stuck, l ia i  mi: bot1;v t 7 t r c.alletl 
011 you to pay  these notes o r  t l ~ c  i l i t cvs t  011 the ~ l o t c ?  A \ ~ ~ ~ n c 3 r  : So, i i r :  
1 liaxe Iiercr r e w i \ t d  a stateil~crit  f r o m  t h e  B a n k  of 17uioil tlliit n e  
owed a n y  n io~ic~y  oli it .  Q. 311. St:~cli, di(l  you grLt n ~ i y t h i i ~ g  of ~ ; r l u e  11)- 
rea.011 of signing t h t w  iioteq ? A1iisn e r  : S o ,  .ir ; 1 11:~~  e iicl 1.r roct,i\ P ( I  
or giww a n )  t h i l ~ g  of r aluc." 

I3l:lhclic~y tt,itificstl, iii 11art : "Tlic~ t ra~ iwct io i l  \\:I- I I O ~  irliitlt~ lo clcw~lrt~ 
ail) l ~ o d y :  I \\:is nrtiilg ill a dual  ca11:rcity-a, cxc w t o r  a i ~ d  l)rc+iclcilt 
of the b m k  arid I t l~ougll t  m y  first d u t y  n as  to  tlic hank ant1 I n aiitctl 
to  do tlie cquitahle tliiiig al l  aruuncl, not only to  tllc I):n~k 1)11i to the  
heirs, g i r e  tliein a clmnce. . . . A11 tlie iildcbtedr~ess of tlir~ 4 t l  
?J. E. S tack  to practically all  thc  creditors escc>pt the B a n k  of F l ~ i o i i  
llni been paid n i t h  the exception of <onic s i l~nl l  bills. . . . I ditl 11ot 
tell t h e  liigiicrs of these ilotcs (wit1 J. E. Stark 's  chi l t l rc l~)  t l ~ a t  t h q  
uould  not he held p e r w i i a l l ~  liablc fol* the, payrr~c~iit thercwf. J foiil 
fhcnz t h e  p r o p c r f y  ~coult l  5fnnil ? I P ~ I ~ . P P ~  flli'm nntl a n y  o f h c r  l i n l ~ i l ~ t y :  
tliat I thouplit t h e  p r o p c r t ~  nonld  lit, ample to take care of it  :111(1 I 
(lit1 ]lot tcll t1ic111 that  they nonld  not he p e r ~ o i ~ a l l y  liahlc." 

-1. M. Stack,  J r . ,  testified, i n  par t  : "Q. M r .  Stack,  M r .  B1:rkc~nry 
testified th i s  n l o n ~ i n g  t h a t  lle toltl yo11 it n o u l d  htnnd hetn.ccii you :111el 
p r rqo i~a l  liability on the  no tc?  ,111sn.rr: yes, qir;  he  certainly dill. (3. 
W h a t  e lw did h c  say to y o u ?  .1nsner:  H e  said tlie property noultl  
s tand f o r  itself. Q. D i d  he  tell you tha t  a t  the t ime you executed both 
of thew notes of 1 2  Septeinhcr ? Answer:  Yes, sir. Q. Did you com- 
~ ~ i u n i c a t e  tha t  to your  brothers and the other cl~feirtlants in  t l ~ i q  case! 
.1nsn c r  : Yes, sir." 



468 I 9  THE SUPREME COURT. [202 

T h e  abo7-e t e ~ t i n i o n y  of A. 31. Stack,  J r . ,  and like testimony of otlier 
witrieeses, ill rcgartl to  all  the  transactions, was objected to on the  ground 
t h a t  "par01 testimony cannot be admit ted to contradict,  acid to or vary 
a n r i t t c l ~  co1itr:ict ill thc absence of f raud ,  ignorance, r i is take or other 
:lvail:~blc tlcfcl~se war ran t ing  a rwrisaion or cancellation." J I i l l c r  I ? .  

F a r m e r s  E'cderation,  192 S. C., a t  p. 146. 
Rc th ink  tlie testimony objected to  competent (exceptions alitl assigli- 

~nc l l t s  of error  1 to 1 9 1  inclusive) and the doctrine la id down i n  E L ~ T S  
1 % .  E'wcnzan,  142 S. C., a t  1). 64-5 applicable: "But  th i s  rule  applies 
only n l i rn  tlic cnt i re  c o n t ~ a c t  Iias becli reduced to wri t ing,  fo r  if merely 
a p r t  has  been ~vri t te l i ,  nlid the  other  par t  h a s  been left i n  parol,  i t  i5 
c * o ~ i i l w t o ~ ~ t  to ~ s t a b l i s h  the lattvr par t  by oral  evidence, provided it  does 
11ot ronflict with wllat has  11ccn writtell. . . . S u n i e r o u s  other cases 
1 1 n ~ c  1)tcii tlccitlctl by tliis Cour t  i n  x h i c h  the application of the same 
11riilcil)le lius b c o ~  iiiade to various combinations of fac'ts, a l l  ' tending.  
r l lo~~gl l ,  to tlic snliie general conclusion tha t  such eridelice is cornpctent 
wlicrc it  does not conflict wit11 the  wri t ten p a r t  of the  agreement ant1 
trilds to supply i ts  col~iplement o r  to p r o w  some collaleral agrccmcllt 
1i i i1(1(~  : ~ t  tlie sanle time." 

111 !;/arc>nc 1 3 .  13c(~ltti~/, 193 S. C., a t  p. 08, Stack, J., cliargetl the  jury,  
as  follo~vs, ~ v l i i c l ~  was s u s t a i ~ ~ e ~ l  by th i s  C o u r t :  ' T h e 1 1  a contract is 
writtell, the la\\- xi11 not allow i t  to be altered, varied f rom that ,  01. 

c.o~itr:~tlicrccl by pnrol evidence. TVlien they pu t  their  coiltract in  writing, 
t l ~ a t  is the coutract,  but when a p a r t  of the contract is written and a 
par t  of it is  in  lmrol o r  w r b a l ,  and  the  verbal p a r t   doc^ IlOt alter,  y a y  
or ~ o ~ i t r ~ d i c t  tlie wri t ten part ,  then the  p a r t y  claiming t l ~ a t  parol  agree- 
nlcnt 111:17. slio\v it by par01 evidence." 

111 1:cilth. r .  I l ' i i ~ s l o ~ c ,  103 X. C., a t  1). 473, the  lam is thus  s ta ted :  
"111 I ~ Y ~ R X  on P n r o l  E d e n c e ,  sec. 117, i t  is  held that  'prlrol evidence is 
:~tll~iissil)le to show a n  :~grectl mode of payment, and tlischargc otlicr 
than  t h a t  specified i n  the  bond.' And  i n  l '?ypeu,ri ter Co. v. l i a r d m z r c  
( . '0.,  1.13 S. C., 97, i t  was held tlint when a promissory iiote is given, 
p v a b l c .  i n  InonrJy, pztrol cvidclice m a y  be rcceiwd tending to cs tab l i~ l i  
; I S  a par t  of the contract a contcmporaiieous agreement tha t  a diffcrcnt 
motliod of l ) i l y n l c ~ ~ t  slioultl he acceptrd," citing ~ ~ u n ~ c r o u : ;  nutliorities. 

TII Jusfic-c 7%.  ( ' m e ,  108 hi. ( I . ,  a t  1). 265, i t  is said : "Parol  evidence 
ofTc'rc:l I)? t lefcl~tl:~nt f o r  tlic purpose of showing al l  th. terms of thc  
c m i t ~ a c t  Iwtn-ccn plaintiff and defelidant, with respect to .-he transaction 
of wl~icli  the esecution of tlie notes was only a part ,  was admissible and 
cmnl)rtrlit  fo r  tha t  purpose. C , r o ~ c ~ z  c. J o n c s ,  196 S. C., 208, 145 
S. E.. 5." 
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011 this  record ill ~ r l i a t  is  wri t ten and n-hat is  i n  parol we call seta 
110 "tot:tl inc:omistencg." Gar land  v. 1nzproco)lrnf C'o., 184  S. C.) 551;  
E;LUITI 1 . .  L ~ / L ( , / I ,  15,s S. C., 392 ( i n  same case see, also, term "co~isid(>ra- 
tioil" tha t  is  sufficieut to  support  a proinise).  I l 'a fsoa c. h'pu/,ril>i., 
190 S. C'., 7 2 6 ;  ,lliilcr 1 , .  E'u/mers  E'cdcrafion, 192 S. C., 1 4 4 ;  I l i t e  r .  
- l yd /e t / ,  192  S. C., 166 ;  Fertilizer 6'0. 7 % .  Enson,  1 9 4  S. C., 244;  
K n ~ i f h  r .  Il'mst C'i i . ,  195 S. C., 183;  Koebuc.k c. Carson,  196 hr. CI., 
6'71"; 20 A1. L. R., ~ ; D ( I I )  ; Uiii r .  ~ ? t s u r a n c e  C'ci., 200 3. C., 503. 

T lw I ' i~ ro l  Eridcl ice Kulc i n  Sort11 Carolilia is  learnedly t l iwuss~~tl  
1,- J:IIIIC~ 11. C I I ~ I I I I O U ~ I I  :111(1 Dean  Cl~nr les  T. XcCorrnicB, in  S. C'. 
Law Rcric\r ,  February,  1031, 11. 1 5 1  e t  seq. 

O n  tlie cnt i re  rccortl ~ r - e  see no prejudicial o r  reversible error. Fro111 
tlie yiew we take of tlir! law therc was 110 e r ror  i n  t h e  acliiiissio~i 01. 

rejection of tcstiniolly o r  the charge of tlw court  below to the jury.  111 

tlic issues xubmittctl lwrl i t r l )~ the l~hraseology shoultl ha re  beeu Illore 
exact, I~ut  they \\-ere, fro111 the eritlcnce, un(lcrstoor1 ant1 c l c ~ t e r ~ l ~ i ~ i ; ~ t i r ~  
of t h e  c.oiltro~-ersy. \Ye th ink  tlie cliarge on the n l ~ o l c  con~pliecl wit11 
C. S., 564. 

E'roni tlic fi1idi1ig.s of the j u r y  J .  E. Stack Iiad a n  equitable clstute ill 
tlic l a~ ids .  H i s  n-itlo~v, tlic plaintiff,  is e~ititlecl to tlower. (I. S., 4100. 
-\ftcr a thorough co~lsitlerntion of this  actioil xi111 tlic critlelicc~, n . ~  
call Fee 110 such rcpudiatioii  a s  calls fo r  criticism 011 the par t  of ail- 
lwllnnt. T h e  intlcbted~iess of J. E. Stack to the bank was   either that  
of Iiis I\-idow, 11o1r the plaintiff' i n  this ac t io i~ ,  nor tha t  of his  chiltlrc~t.  
T h e  \ricl,o~r- :u111 wrt:iili of the c l i i l ~ l r e ~ i  of agc, untler t h e  facts  an11 cir- 
curnstnliws of this  tlicl n l i a t  n-as rcquestcd of theill 1,- the 11usb:11111 
and father ,  i n  a n  effort to :lid the a d j u s t ~ i i e ~ i t  of lioncst oblig:~tiona to 
the  b m k ,  n.hic.11 n.as beyo1111 the  la~7- 1i11iit allowed to one inciivi,lual, 
:!lit1 f rom the  ju ry  filiilil~g do11e i n  a ~ r o r c l a ~ ~ ~ e  v i t l i  the tlernand of thc~  
l~rc~siidc.~it of tlic haul;, alitl tlirougli liis efforts. Tlic. c l~i lclrc~i  to this 
;itation a r e  iiinkilig no claim to tlic Inl~tls, the wliole n ~ a t t c r  was without 
c~ol~siileratioii a ~ i d  :ill accoin~ricxlat io~~ f o r  their  fa ther ,  :lnd t l i ~  t r : l~ i sa~>-  
rions n c r e  i n  circct i~iclirert niortg:lgc~s of J. E. Stack by certain of liis 
chiltlren, fo r  the purpose of ntljustirig 11o11cst ilcbt.;. T h e  b:\iik n i l1  gc3t 
the  l and  subject to the n-idon-'s don-er. .I fa ther  ~rou l t l  ha rd ly  put n 
l~wsoi ia l  hurtle11 of his  debts on his  c I d J r c n  as  i t  n . : ~  c o ~ ~ t c ~ i d c ~ l  11y 
appcllalii. T h e  ju ry  ditl not so find. F o r  the  reawns  given, I\-c scc3 I I O  

e r ror  in  t h e  juclginc~~t  of the court k~rlon-. 
S o  error .  
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STATE r. J. J. JlcIiAT. 

1 .  Judgments  li a-('onwnt ,juclgnicwt t ~ l i l ~  not h r  set ac;iclc without con- 
s u l t  of parties in absencc of f raud,  mistalir, ete. 

A constwt jutlguient is in effect a l ~ r i t t e n  contract between the parties 
iitixi~nt cmtered \Tit11 the consent of the court, and t l ~  court ma$ not 
tlic,rc';~ftc~r sc't it aside \vitllout ill? consent of the parties in interest. 

2. Scclurtion 13 e - S u l ~ ~ r q ~ ~ t ~ n t  n ~ a r r i a g e  c1oc.s not discharge jud,@nent 
cXntcbwd i n  criminal p ~ o s c ~ ~ t i o n  f o r  seduction. 

A w)lo  confe?7dr,rc p:lrtal;c!s of n confession of the ofense charget1 in u 
criminal action, and wl~clre in n prosecution for seduc t i~~n  under prumise 
of m:irri:~;e the defcntl:~ut c~utcrs a 1 ) l w  of ~iolo c u ~ r t o ~ i r r c ,  nnd n judg- 
mcnt is cl~t('retI under ngrecn~cnt bct\rct31~ the l)rosecutris, the defendant, 
ant1 the solicitor, whicli pro\itlr~s for t l ~ c  ~b:ryiucnt of a tr,rtain amount to 
1lle prosecutrix in n~imtllly inst:~lln~euts to bc secured 1 'y  bontl, etc., and 
i l ~ e  tl(,fendnnt thereafter pays tlic amount ngrced upo I to the date of 
~i~ilkin:: :I motion to ciisclinrge the bond 011 the gronnd that his subsequent 
rn:~~,li:lgc to the prr~seeutrix dischargcxtl the judgment : H e l d ,  marriage 
: ~ f t t r  rc,rdict of guilty does not affect a judgment in a prosecution for 
sctluction. : I I I ~  t l l ~  r l c f r ~ ~ d : l ~ ~ t ' s   notion should be orerrul~?d. C. S., 433). 

-\ITE.\I, by defeiiilm~t froni  Ua, t t l i i 21 ,  J . ,  :lt October T e r m ,  1931, of 
1 3 ~ 1  > \ I \  I (  s. Affirrucd. 

T l ~ c  fol loxing jutigmcnt was rclldercd in the court below: 
" T l ~ c  cltf(~iitlant, t l i rougl~  h i s  attorneys, matltx motion for  cliacliarge 

of 1)olltl alid mortgage heretofore made  i n  this  cause, f ~r that ,  h e  h a d  
co~nplicd wit11 t h e  judgliient hcrc.tofore rendered, t o  n i t ,  a t  Apr i l  Tcrni,  
1!)2!), c w e p t  as  hereinafter stated, ill tha t  tlie ~ n a r r i ~ ~ g e  hereinafter  
i ta tcd ful ly  discliarged all  p a p e ~ i t s  not made  a t  the  t i r i e  of m:~rr iagc~,  
w i d  jutlgnlelit of , \pril  Term,  1929, h(,ilig a,. f o l l o w ,  t o  n i t  : 

'Dclfentlant enters plea of ? ~ o l o  co~zfcntlerc, nhicl l  said plea is acccpted 
1,- the  State .  I'raycr fo r  jntlgmerit continued upon tlie tlcfentlant paying 
:111 co\ts of this a r t i o i ~ ,  ilrcluding a n  al lonance of $503, t h a t  is $250 
car11 to A\. 31. Rice :111tl E l l ~ n ~ e t t  11. Dc>llalny, a t to rnc j s  represeliting the  
prosecutrix, nithi11 th i r ty  d:lys froni  date, ant1 the  sum of $300 t o  
procccutris 011 thiq datc ,  a l ~ d  tlie fur t l icr  cunl of $1,200 ill cqual montlily 
i l ~ s r ; ~ l l ~ ~ i e ~ ~ t s  of $50.00 on or bcforc tlic l i t  dny of each and every month.  
I )cgi l~i~i l~,g 011 1 May,  102'3, nut1 c o n t i n u i ~ i g  wit11 the  total s u m  of $1,200 
is paitl. Provided d ( f ~ u ( 1 a l i t  may, a t  his  optioli, pay  tlie total amount  
of said a l l o v ; ~ ~ ~ c ~ e  of $1,200 i r n ~ ~ l r d i a t c l y  to the  c lwk of the Super ior  
Court.  

'It i s  fur t l icr  ordered ant1 pro~it1c.d t h a t  t l (~f(~~id: lnt  sli:ll g i ~ e  a justi- 
f i c ~ l  bond in the w :n  of $2,200 for  the fai t l i ful  per for~r ia~ ice  of tliese 
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couditioiis, no executioix to be issuetl thereoii withiii t h i r t y  days f r o m  
t h t e  liercjof. Uoiid uf t h e  clcfeiiclant, x i t h  -1. F. Jones  a s  surety, i n  the 
h u n ~  of $2,500 g i \  ell, :xppro~.r~l  and accepted. Upon tlie performance of 
each and  cvcr r  of the-e coiitlitioiiv the saine sliall be and is hereby 
a c c e p t d  ili fu l l  and  cor~lplete s:ltisf:~etiol~ of a l l  act ioi~s,  or causes of 
nct iol~,  c i ~ - i l  or crimiii:d, g r u r v i ~ ~ g  out of or com~ected with the chalges 
of Glatiys Frec i~ ia i i  :rg:liiist the said J .  J. I l c I i a y ,  aiicl terniiilatcs al l  
ca:luues f o r  r i d  aiid crilli in:~l ac t io l~s  against said J .  J. U c l i a y  to date. 
I11 crciit .said J. J. M c K a y  sliall elect to pay  the  above referred to  $1,200 
in equal 111olithl~- iiiztalliiicnts of $50.00, the11 a real  estate mortgage to 
clerk S u l ~ c r i o r  Court  as t ru i tee  sliall be gi\eil  ill addition to the abo le  
required boiid to  secure the l)a-nleilt  uf the s:ir~ie, sai(1 mortgage to be 
approT ecl by tlie clerk of this  Supcriur  Court .  

L c l ~ o i ~  fai lure  of tile tlefeiidaiit to comply n it11 a11 of tlie forcgoi i~g 
pro\l-ioiio ant1 cod i t io i i s ,  o r  elt11c.r of, or ally 1):wt of eitli tr ,  c ~ ~ p i a a  
may i>.ue upon i~iotioii  of tlie solicitor. 

'I'hib 11 ,Ipril ,  1929, a t  the  -Lliril Term. 
\I7. C. H-IIIIII., Ju t lge  l 'resi t l ing. '  

, . l h i s  ju11gi11(~1lt tw~lse l~ t rd  to IJJ- the St:~tcj, by tlw prosecutrix ailtl by 
the  defendant." 

U1)oii the  lie:~rilig of t h e  iilotio~i there werc prcreilt TTTooiluv Kclluin, 
solicitor. rq)resciitii ig the S t a t e ;  E l n n ~ c t t  Il. Uellainy ailcl I lar i t l  S in-  
c.l:iil.. rc l , rcwuting the prosecutris,  a i d  Robert TITT'. Davis  ant1 C. Etl 
Taylor .  reprewilting the tlcfentlai~t,  :111d being lienrcl, anid tlic court 
heiiig of the o p i n i o ~ i  t h a t  he \\as ni t l iout  lcgnl pon-cr to  gr:rilt relief 
agaiiist the  tcrilis of the  bollds gireii  i i ~  pursuaiic2e of t l ~ c  suid C O ~ I S ( ~ I I ~  

judgmcilt a t  t l ~ c  Apr i l  Term,  1929, dcilied the inotioii, : ~ n d  ulron request 
find t l i ~  follon-iiig agreed facts  : 

"1. T h a t  the forcgoiiig juiigiilcilt v a s  had  a t  the  A l p r i l  T(wi l ,  19.39, 
Brui is~vick County Superior  Court .  

2. T h a t  the tlr>fentlant llad cornplied i n  p a r t  rvitll t l lr  j l i ~ l g m e ~ ~ t  ill 

r l ~ c  1)aymc'i1t of a11 cohta of tlie $500 to a t t o r ~ ~ e y s  r e p r e s e n t i ~ ~ g  tlie prose- 
cu t r ix :  t h e  $;iOO to the  p r o s w u t r i s ;  ant1 given bond i n  the sum of $2,500 
for  r l ~ c  f ;~ i r l i fu l  performance;  l m l  ( w c u t e d  arid recorded the  mortgage, 
l h o k  4>,  page 43G, on w:rl estate upon his  electiiig to  i)ny the $1!.'00 
to the prosecutrix ill ~ ~ ~ o i ~ t l i l y  i l~s ta l lmnl t s ,  and  had  paid into the  court 
fo r  tlic~ l r o . v r ~ ~ t r i x  tlic sum of $300 ill six iliontlily i~is tal lmcnts  of $30.00 
cacli. l eav i~ ig  at  t ime of mar r iage  $900 still unpaid.  

3. T h a t ,  011 7 May,  1930, the tlefcntlairt was niarriecl to  the prose- 
c.11rris. -illre n-11ivl1 tiilic, tlic t ~ v o  lia\.c live11 togot l~cr  ill 13rn11swic.k 
C'onnty as  1iu;b:inJ nritl wifi., ant1 a r e  so lir-iug a t  the present tilnc. 
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4. T h a t  fo r  several iiioiitlis h ' fo re  s:~itl ~ i i : ~ r r i a g e  a11tI s i i ~ c c  r111' saicl 
~~i:lrri:~gcx 110 1);1y111~'1it~ \\-c3r(, 111:id~ to  tlie court a11i1 110 (11~1:1iitl 11:l1l IXY'II 
~ i~ i~c lc .  hy r111~  pr11~(>(,11rrix a11d x i f c  fo r  : I I I ~  f u r r l iw  l ~ a y i ~ i e ~ ~ t . ~ .  

.i. ?'11;1t the! s:~itl  wife cloc,s 11ot Ilon t l e n ~ a ~ i t l  i n ~ i i i c t l i : ~ ~ ~ ~  11ay111clits. but 
~ , o f ~ ~ x > s  to t . o 1 1 ~ ~ 1 1 t  to  ( ~ : I I I ~ T ~  tlit, j ~ ~ ~ l g i i i e i ~ t  r c t l u i r i ~ ~ g  p:~:ii~t>i~ts, a1111 resists 
tl~c, : rut l~ori ty  of tllc court  to tlt1cl:~re t l~c.  jut lgi~~cwt s:trisfiotl :11rt1 c.:~ncdctl. 

\ V l i c r c , l ~ ] ~ u ~ ~ ,  it i s  cwi~sitlt~rccl, :~tljuelgctl :11itl tlecrwtl tha t  tlic~ saiil nlo- 
tic111 bc, tlt,l~ictl. It is :agrc~tl tli:it tlic ju t lg i~ ie~ l t  clcw\-il~g the i~ io t ion  ant1 
tl1c8 f o ~ < o g o i ~ l g  f i ~ i t l i ~ ~ ~ s  of facts  111;iy be s ip i~cd  uui  uf t ,mii  aiicl out of 
the, clistrirt, : i l i ( l  that  tlic recaortl i ~ i  tlic o r i g i i ~ a l  easts, t l i s  aigl~etl  jutlg- 
I I I C ' I I ~  : I ~ I I ~  t l i c w  ~ ' t ~ t r i c + ,  shall co i~s t i tn te  the I.:IW oli nppe:al, 1vitl1 tlcfel~tl- 
:tlit's c'xccptiol~s to Gc adtle(l, ailti tha t  110 fiirtl i(>r recsortl of the cz:tse 
1 1 ( 1 c , t l  11(1 i~~ t* lu t i c t l  ill t l i ~  rccwrtl 

11. J7. I ~ A I Z S I I ~ L I . ,  ,I u r 1 , q y  l ' ~ ~ e s ~ t l i t i ~ ~ . "  
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-1 010 t o n t e n d e r e  ' is defined as fo l lons :  "I nil1 not contest it. T h e  
11anle of a plea i n  a cr l i~i innl  action, ha \  iug  the  snnle legal eifect as  :L 
plca of guilty, so f a r  as regards al l  proceedings on the  m d i c t ~ n e n t ,  and 
oil n llicli the  tlefeiicl:~i~t 11i,1y be st~uter~ced." U1:icli's Larr 1 ) ~ .  (2d ccl.). 
1'. sm. 

T h e  prosecutrix llad the legal r ight  to i i ~ d i c t  dcfent lai~t  uutler C. S., 
4539, and  also kue h im i n  a cixil a c t i o i ~  for  tort.  I t  is  only u c r e ~ s a i ~ ~  
f o r  plaiiltifi's recoverlilg damages ill her  c i ~  11 action, i n  tort,  fo r  n rong-  
f u l  -eduction, to  ihon tha t  the defer1da11t ~ n d u c e d  tlie intercourse by 
persuasior~, deceptioii, e l i t icel~ei i t ,  or other artifice: not requlrirlg, as  i n  
prosecution under  C. S., 4339, s u p r a ,  t h a t  t h e  intercourse n a s  procurecl 
ulitlcr a promise of n i<~r r iage ,  though n 11cu e s ~ s t e u t  th i s  nlag be . I I ~ N  11 

111 the  c i r i l  action as  a meails uiecl by t h e  defcr~dnnt  to accoinpli4l hi. 
~ ) u ~ ~ ) o Y L .  I l a ~ d ~ n  c.  Dnuis, 183 S. C., 46, 110 S. E., 602. 

T h e  record d i s c l o w  tha t  a f te r  the tlcfendaut hxd elitel-etl a plea of 
~ ~ o l o  tonte , iderc ,  practically a plea of gui l ty  (1) prayer  f o r  judgment 
r1a5 cont i i~uet i  upon the defendant paying al l  costs, etc. ( 2 )  "Aiid the 
tmll of $500 to p ro-ccu t r~x  oil t111s diatc, a i ~ d  the fu r ther  sum of $1,200 
111 eclu;11 ruo~itlllg ill-t;tllniel~ts of $50.00 oil o r  before the l i t  d : ~ y  of 
each a i ~ t l  t r  c r j  111011tl1, bcgli~lllllg 011 1 M a \ ,  1929, and  co i~ t i l~u i l ig  ulltil 
the total suin of $ l , d O O  is  paid. I ' r o ~ l d e d  clefenclaiit may,  a t  hls  ol1tlo11, 
pay the total amount  of .aid allonmice of $1,200 nnmctliately to thc, 
clerk of rlw Super ior  Court." T h e  tlefentlniit complied ill p a r t  r ~ l t l i  the  
~ ~ l c ~ g l ~ l ~ l ~ t  111 tllo ~ I ~ ~ \ l l l f ~ l l t  Of :ill ('05t\, the  +,-Jo() t 0  c1tte)rll('\5 lYlll'l 
sc litiilg the 1)ro.~ecutr ix;  t 1 1 ~  $300 to the l~rosecu t r ix ;  11:1d g i rcn  b o l ~ d  
111 tlie s u m  of $6,300 for  the  fa i th fu l  perforinauce; l i d  executed a w l  
i~ecor~letl  tllc mortgage, Book 49, p a p  436, on real estate upoii 11iq elwt-  
iiig to ~ J : I J -  the  $1,600 to the  prosecutrix i n  iiioiithly ilistallrneliti, and 
hael 1j:uti l ~ t o  tile court fo r  the l~robccut l lx  the sun1 of $500 ill six 
nlolltlily i n ~ t a l l u l ~ i i t ~  of $30.00 each, leal ing a t  t ime of marr iage $900 
>till ullpaitl. Froill  t l ~ c  j l i t lg~ne l~ t  there n a s  110 appeal.  I t  n a s  a cou\ent- 
c o ~ i ~ p r o m i w  judgment. 

0 1 1  7 X a y ,  ln:lo, o ~ c r  a year  af ternart ls ,  t lcfentla~lt r i~ar r ied  tlicz 
lmoseccutris ant1 tl~cly a r e  l i ~  iiig together as  l~usbal ld and n ife. The, 
t lefcl~t lai~t  c o i i t e l ~ t l ~  that  the mar r iage  enlicelet1 the  c20nsc.nt ju( lg~i icnt .  
W e  cannot so hold. 

I11 B a n k  E .  J l ~ t t h e l l ,  101 S. C., a t  p. 193, speak i i~g  to the bul~lect,  
citilig numerous autllorities, i q  the fol loning : "I t  is ne l l  settled l r l  thls 
jur isdict ion:  I f  par t ics  h a r e  tlie authority, a consent judgment cai i i~ot  
be clianged, altered or svt aside n i t h o u t  the consent of thc l)artieq to it .  
T h e  judgnient, I~ciiig by conselit, is  to he construed as  a n y  otlicr contrar t  
of the partieq. I t  coriqtitutes the agreement made  betneon the part ics  
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STATE r. I<. BI.ESI)OS FEKIIELL. 

(Filed 30 Jlarch, 1932.) 

1. Homicide <; a-$;vid~nre in this caw lielcl sufficient to be subniittctl 
to the jurj. 

Wlicre in a criminal grosecution the State's evidence tends to show 
that the defendant n.illingly cntcxred into the light wit11 the deceased aiid 
killed him \vith a deadly \vcapon, a knife, the defendant's motion :IS of 
nolisuit is l)rol~cr!y refused, :u~d a verdict of' ma~islaugliter \vill bc afkim~ed 
on apgeal. C. P., 4643. 

2. Criminal Law G c-Rvqnehtrd instiwrtlons as to weight of charactel. 
r \  idcncc hvld properly rc f~ tscd  in this case. 

TVlierc the defendant in a criminal action ~ n t s  his character in cvictence 
nut1 twtilies in l~ih o\vn 1~eli:ilf. testimony of his good cl~trractcr nlily I ) ?  
received in evidence both as  beari~lg on his credibility as a \ \ . i t~~ess  and 
as  substantive evidcmce on the isisce of his guilt, but a request for an 
instruction that the "!an' presumes that a ~ n a l i  of good character is not 
only less likely to commit :I crime than a man of bad charactcxr, but also 
thnt :I mall of good character is more truthful ant1 less likely to testify 
falsely under oath than a ma11 whose character is not goc~cl" is held 
1trol)erly refused, the requrstcd instruction going htsyond that to \vllicll 
the defendant \\-us entitled. 

( ~ ' J A K I ~ S O X ,  J. Tlic d ~ f e ~ i d : u ~ t )  a t  t h e  close of tlie State's cl-i(lcnce aiid 

:rt the closcl of all thc c \ - i t l e~~ce  inade nlorio~is ('to disiiiiss the action or 

f o r  judgment of nonsuit." C'. S., 1-61-11. These motions Jwrc owrrulet l  

by t l ~ c  court below arid ill this  Ive call see no  error .  

It was ill e\.itlelice that  the defe l~ i la i~ t  eutereti into the figlit willirlgly 

nit11 one J a m e s  Quick, ant1 cut  him with n knife, ~r l i ic l i  caused his 

death. 
Hobcrt I jaris ,  a witness f o r  the   stat^, testified, ill p a r t :  "When J a ~ r ~ c s  

Quirk W P  giving 1\11.. Fcrrvll the cigarette lie did not lial-e the bricks 
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ill his hand. Mr.  Ferrell had something in his hands then. The  liest 
thing I knew Quick was coming in the house hollering. I went out 
there, and 11c conie to the house and tlicii to the back door, and he 
was bleedii~g like the water spigot was turned 011. . . . H e  was cut 
from under his ear and clean around to his neck, right out to the t ip  
end of his chin. Quick came running in the house hollering to me, arid 
said 'Bob come here, I am cut to death.' When I come out of tllc door 
N r .  Ferrell x a s  half way to the bridge coming this wa5. I saw James 
at the hospital about thirty-fire or forty minutes after I put him in the 
truck or automobile. H e  was dead." 

E d  Roberts, a nitness for the State, testified, in pa r t :  "I saw Ferrell 
arid James Quick a t  that  time in the yard of Robert l laris .  1Vlrhe11 I 
come along there, I heard some cursing, and looked ant1 I saw that it 
was Mr.  Ferrell, and I heard him sax, 'God damn you I will cut you,' 
there was another white man out there and tn-o colored fellows. They 
x r r e  all there together. At  the time I heard Mr.  Ferrell cursing, I did 
]lot notice ~vlicthcr lie had anything in his hand or not. . . . 1 ru11 
to tlie front door, and I said what is the matter out here, a i d  tlie 
children said a r h i t e  man is cutting a darkey to pirceq, and vlicn I got 
don-11 there they had taken h im away." 
1,. 13. Henderson, a vitness for the State, testified, in pa r t :  "I k11on 

where Robert Dar is  l iws,  the house that this cuttiug to& place in. 
1 pxssrtl Mr.  Ferrell and Mr.  Quick this afternoon, they r e r e  all arguing 
tlierc ill the street and yard, arid I told N r .  Ferrell if I n a s  he I would 
go away and keep out of trouble, and wl1e11 I got away about as far  as 
from here to the back end of the courtroom, I heard a rnali say tliut llc 
\\.as cut, and I looked back and saw him going up tlie s t c y  on his knee- 
a i d  hands. I went d o \ ~ n  tlicre. When I got back Mr.  Ferrell vns  O I I  hi-  
truck. H e  had started off to leave. Whcli I passed thesy w r c  arguil~g.  
1 did not see any wcapon. When I got bnc~k don 11 tlie -e his 11ec.k n as 
CUT." 

111 S. v. ,lIillcr, 197 S. C., at p. 445, the followi~ig is stated : "TVhen 
011 a trial for homicide, a liilling with a deadly weapoi is adniittetl or 
established by the evidence, the law raises t\vo-ii~icl oiily two-presui~ip- 
tions against tlie slayer: first, that  tlie killing was u ~ ~ l a w f u l ;  m d ,  srcond, 
tliat it was done with malice; and an u l ~ l a n f u l  killing with malice is 
niurtlcr ill the second degree. h'. 1.. Tl 'a lk~r ,  193 S. C., 489; 137 S. E., 
4.70; 8. O. E'ozc lw, 131 S. C., 731, 66 S. E., 567." 

I n  S. v. Parker, 198 K. C., a t  p. 634, is the fulloning : "True, he said 
she was trying to cut h im;  but h~ was the aggressor; he not only entered 
into the combat willingly; lie proroked it. The homicitie according to 
his tcstinloliy was certainly nothing leqs than ma~islaughter. S. c.  Balcl- 
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/[in, 132 S. C., 822;  S. 2.. I i en l i e t l ?~ ,  169 S.  C., 2Sb; S. L .  X c r i l t h ,  
171 S. C., 7%; S. L .  E c a n s ,  177 S. C., 264." 

F r o i n  a careful  readmg of thrl clinrgr, we tlilnk the  court belon stntctl 
tlie l aw applicable to the  facats, i n  fact  r e x l  decision. of tliis Court  oil 
rlie law rt.lati\e to the facts  ill this  case. 

T h e  nialn coiite~ttion of d e f e ~ ~ c l a n t  is the refuqal of the court heSol\ 
to gir c t h e  fol loning instructloll:  "Tlie defendant, gciitlemen of t l ~ e  
jury, has  offercd h i s  chara r te r  i ~ i  e\iclcnce, and you a r e  to  take t l i i ~ ,  
iiito consideration i n  reacl l i~ig your  ~ e r d i c t .  You  a r e  to coiis~tlcr t1115 
not oiily 111 p a ~ m " g p o 1 1  111s guilt  o r  ilnlocence, but also i n  pussing  up^ 

his credibility a s  a n l tnes i .  T h e  la\! prcsuincs tha t  a nmii of gootl 
c.liaractcr is riot o i ~ l y  less likely to commit a cr ime tliari a mall 1 ~ 1 t h  a 
bad cliaracter,  but  also that  a mail of good character  is more t rut l i ful  
:xiid less likely to  testify falsely under  oath t h a n  :I mail ~ ~ l i o s e  c1iar:icter 
is not good." 

Ti1 A'. L .  11'1~aloy, 101  S. C., a t  11. 301-2, n e  f ind:  "Erideiice of tlie 
tlefentlmit's pootl character iq put i n  issue slit1 nlieli lie also testifies 111 

l i i i  011 11 bchalf, is coinpctont (1) a i  bearing u p 1 1  the  cret l~hi l i ty  of 111. 
t t d u \ o i ~ y  niitl ( 2 )  a s  touchiug tlie qucztior~ of h i s  guilt  or i i i l ~ o ~ c ~ r c e .  
S. 2 .  C11on~nger ,  149 S. C., jG7. Speakiilg to the subject 111 S. 1%. J l o o , c .  
183 S. C., 637, HoX c, J., m i d  : ' I t  is ful ly  rwognizcvl ill this ~uristlic.- 
t i o ~ i  tha t  ill all indict ine~it  fo r  crirne, a defendant m:lj offtr e l i t l e~ lce  
of his gootl clinractcr and  l i a ~  e bame considered as  i u b s t a r ~ t i ~  e t e s t i i i ~ o l l ~  
oil tht. i w w  of his  gui l t  or inliocwice. , h t S  ~ i h c r c  111 .uch rase a 
tlefciidai~t h a s  testified i n  111s ov11 bclialf and e\itleilce of his  gootl cliar- 
acter is r e c c i ~ e d  f r o m  him, it  may  be considered both as  aflecting tht. 
crctlihility of his  teitimoriy and as  subbtailti\e e ~ i t l e i ~ c e  on the  issue ' " 

Tlie defendaiit cites tlie abore w l l  settled la11 111 euplmrt of 111, 

contention. B u t  the  prayer  fo r  i~i.truction goes bcyoiitl t h e  laa a b o ~ e  
stated. I t  says :  ' T h e  l a w  prrsu?ncs f l la i  a  m a n  of gootl t h a m , f e i *  I S  nof 
o n l y  less l t hc l y  t o  c o m m i t  a  c r i m e  t h a n  a  m a n  1rtt1~ a  bud t h a r a i f c i ,  
but also f k a f  a m a n  of gootl charac t e r  1 ,  inore t r ~ i t k f ~ i l  a n d  / P \ \  ltl,c~li/ 
t o  f c s f z f y  falsely under oa th  t h a n  a  ? / [ a n  zc'hose ckarat fc7-  cs not  good." 

I n  S. 1.. Ro.se, 200 S. C., a t  pp. 344-3, the fol loning i s  said : ''111 i ts  
charge the court llnd ~ n s t r u c t e d  the jury tlint if tlicy fou11(1 tlie fact,  
to I)(, aq the r i idcnce tmdcd to shon ,  h r y n t l  n r e n s o ~ ~ a h l e  doubt, the! 
~l ioul t l  rcturii  a erdict of guilty. I I a ~ i i i g  correctly i r n p o w l  upo11 t h e  
S t a t e  tlic burdeli of l m o f  beyond a rea~oi iab le  doubt, the c o u ~ t  clwliileil 
to iiistruct the  ju ry  that  defendant was prequineil to be inuocc~~it .  TVIlilf~ 
tlir  court might  ha \  c n-cll co inp l i~ t l  n it11 tlie r c q u ~ k t  of t1cfentl:lilt'~ 
c o u n ~ l ,  u i ~ d c r  the authori ty  of h'. 7 .  l:o\u p i / ,  104 S. (7.' 260, 139 S E., 
37-1, v c  c a ~ l n o t  hold that  tlic> ~ c f ~ a : i l  to g i ~  (I tlie i ~ i ~ t i u ( ~ t i o i ~  rcyue*tcatl 
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was error  f o r  n b i c h  the  defendant is  elititled to  a iew tr ia l ,  a s  n 
mat te r  of law." ,Y. C. IJcTTZ '?I~ ,  201 S.  C., a t  p. 5-19. 

"The  courts bclow ordinari ly  in  the  chargo to the j u r y  app ly  tllc 
'prcsuu'nptiori of innocence' i n  the  interest of l i fe  and liberty, and en- 
large on 'reasoiiaLle cloul~t,' 'fully satisfietl' or 'satisfied to a moral  cer- 
tainty.' S. v. sigmon,  190 K. C., 687-8; S.  v. Tucker, 190 S. C., 709;  
S. c. 1Tra1ker, 193  N .  C., a t  p. 491. W h e n  inqtructions a r e  prayed as  t o  
'presumption of i~irioccnce' arid to enlarge on 'reasonable doubt' i t  is i n  
the sound discretioli of the court  below to g r a n t  the prayer." S'. 1 % .  

1Iei-ring, supra, a t  p. 551. 
W e  know of no S L I C ~  presunlptioii as  contended foi  i n  d e f ( d a n t ' . :  

l ) r q e r ,  and  tlle court below did not comniit e r ror  i n  refusing to give i t .  
O n  cross-esanliiiatio~l the defendant  testified, i n  p a r t :  "Tha t  was ten 
years  ago t h a t  I n a s  u p  i11 court  f o r  liquor. I a m  thirty-one years  old. 
I was u p  there f o r  ~ i o l a t i n g  the  l iquor  l aw i11 1922, and  t h a t  is  the  t ime 
I \vent to  t h e  road, or something like that .  . . . I11 1924, i n  t h e  
recorder's court,  I v a s  u p  about some whiskey, and  a colored fel lo~v.  
I paid a fine of $300. . . . I th ink  I TVaS u p  i n  recorder's court i n  
1923, s o ~ ~ ~ c t h i n g  like that.  I t  was just a n  ord inary  fight with George 
Tilley. I n i l1  riot deny t h a t  1 was u p  i n  recorder's court f o r  a fight 
with m y  brotlicr. I n a s  charged 13ith cut t ing a Xegro  and assaulting 
him. (2. W h a t  w i w  you fighting about, and  where did that  take place! 
Wlmt were you given for  t h a t ?  A. Twcl rc  months." T i e  th ink  the  cle- 
f (~i id:~nt  has  iio cause to  coniplnili-the rour t  below ~ v a s  inerciful.  Fro111 
a careful  r e ~ i e w  of the t i l t i re  record, we find 

N o  error .  

L.  B A K E R  v. H I G H  P O I X T ,  THOMASVI1,LE A h T  D E K T O N  
R A I L R O A D  COMPANY. 

(Filed 30 March, 1932.) 

R a i l ~ w d s  D +Held: motion of nonsuit on ground tha t  plaintiff was 
guilty of  contributor^ negligence should have been overruled. 

Where the evidence tends to sho~v that the view of the defendant's 
trachs a t  a grade crossing in a city \ \as  obstructed 0 3  the left. as  the 
1,laintiff approached the crossing, by a c u n e  and embankment, and that 
the plaintie ul)o11 a~proaching  the crossirlg looked to the right where the 
\ icn was unobstructed for about 200 feet :ind did not w e  the defendant's 
engine, and then loohcd to the left, aucl that when h~ again lookcd to 
the right the wheels of his automobile \yere upon the rails of the first 
track and that he saw the defendant's train almost upon him approach- 
ing from tlle right on the second track, and that in attempting to speed 
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up and get across the crossing the plaintiff was struck and injured: 
Held,  thc plaintiff's act in giving more attention to the direction w11ere 
the probability of danqer was greatest and his attempt to get across the 
crossing in front of the train nil1 not bar his recovery a? a mattcr of 
la\\ ,  and the defendant's motion as  of nonsuit on the ground of contribu- 
tory negligence should have been overruled, the question of contributory 
~legligence being for the jury under the standard of reasonable prudence. 

C?I~II. ACTIOS, before Tl'adlch-, J . ,  a t  October Term,  1931, of GLILFOKD. 
T h e  elidelice tended to s h o ~ ~ -  t h a t  tlie tracks of clcfendant cross at  

g r d e ,  West  Green Street,  v i th i l i  thc corporate l imits  of thc city of 
H i g h  Poin t .  A t  said crossing Green Street r u n s  approximately north 
and soutli, ant1 tlie tracks of tlie tlefcntlaut r u n  approxinmtely i n  :t 

riqrtheasterly and  southnrstcr ly direction. Ah ordinance of tlie city of 
H i g h  P o i n t  imposed upon rai l road colnpa~lies  operat ing within the city 
limits t h r  d u t y  of kceping al l  g rade  crossings "in a sn~ootli ,  l e ~ e l ,  clean 
and perfectly safe conrlition a t  all  tiriles by p a r i n g  same nit11 ~ o o c l ,  
brick, concrete, or other suitable materials," etc. 

O n  27 April,  1929, a t  6 :30 o'clock i n  the morning the plaintiff n a i  
driving a F o r d  Sedan  i n  a northerly tlirection on TTTest Grern  Street  
a d  approached the  crossing. H e  sa id :  ('.is I :ipproaclictl the inter-  
section I looked u p  and  d o ~ v n  tlie track. 1 lookrd to my riglit first, 
brcause tha t  mas a n  open r i e w  tha t  n a y ,  and  if I had  lookcd the other 
n a y  I coultl not h a r e  seen anyth ing  on account of tha t  curxe t h t r e  on 
the  track. S o  1 looked to t h e  r igh t  first. I didn't see any  t ra in  or 
loconio t i~c  a f tc r  I looked and  couldn't see nothing coming on the right.  
I thrcn  my eycs to  the Icft, and  tliere was a fellow there tu r~ le t l  around, 
and I was pret ty  nearly on t h e  track, antl I threw m y  eyes to  the r ight  
again where tlie engine was. 1 didn't see a n y  t ra in  or locomotixe af ter  
I loolied, and  couldn't sec nothing coming on the r ight .  Tlierc~ n a s  no 
signal g i ~  en of the approach of this  engine p r  locomotivr, no n hiqtle was 
blown, no bell n u s  ringing. Tlierc n a s  no watchman a t  the crossing. 
. . . I was r ight  on the first t rack before I saw the enpinr corni~lg. 
T h e  crossing was very rough, i t  had  never bren pared .  . . . There  
n a s  nothing but  d i r t  tliere between the  t rack arid when a car  g o e ~  over 
one rai l road t rack there i t  xi11 knock out a hole. . . . I t  n-as just 
i n  holes tliere where the cars  antl crossing had  knockcd it  out.  . . . 
T h e  track was sticking u p  above the  ground. I n  somc p lwes  it  n a s  the  
ful l  height of the irons. . . . I t  v a s  not paT ed with wood, brick, 
concrete o r  other  suitable mater ial .  . . . I th ink  I was a l r ~ a i l y  on 
the first t rack when I saw the  locomot i~  e u liich n a ?  on thc i;cc~~ntl trach. 
I don't think I was going o ~ e r  six or r ight  mile, a n  hour  at  tlie outiidc 
17 hcn I sax  the locornotirc. I n  all effort to get to a 1)lac.c of w f c t .  I 
jui t  pu t  on all  the s l~eed  I coul(l to get arrosq. I didrk't get :rcroqi 
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. . . because the crossing was so rough and I had slored do\w so 
that 1 couldn't gct speed eiiougli to get across before it got inc. Tllc 
1oconioti~-e struck my car on tlie back door and tore i t  all to pieces. 
. . . I nns  about 67 feet from the track wlien I threw my eyes to the 
right and could see no train coming, and then I threw my eyes to the 
left and kept looking to see if there was a train to my left, and ~ v l i c ~ l  
I got to nhe rc  I could see that  there n a s  no train coming; frorn thc left,  
then 1 thrcn. my eyes to the right again and the train was there. . . . 
Tlie train that struck nle was just an engine and. tender. . . . Therc 
is n high cmbnl~knient on tlie left betweell the crossing a ~ d  the overlicatl 
I~ritlge. There is a deep cut hetween the bridge a ~ i d  the csrossing. JVhe11 
;I 1~~rs011 is 67 feet from tlie first track a p p r o u c h i ~ ~ g  from the south, 
the Tray I was going, you can see 216 feet to the right hy the corner 
of the xarehousc down tlie track. Before you can see t , ~  your left you 
are nearly 011 tlie tracks. Tour  car is nearly on tlic track wllen you r a n  
see yourself clear under the bridge hecause it curves back in a V-shape 
there. Tha t  high bank comes down in a sharp tliy f rcm bctwwn the 
railroad and the street." 

There was evidence tending to show that tlie plaintiff discowrcd tllc 
locomotive and tender approaching from his right at about the time lie 
reaclietl the first track, and that  he attempted to speed up his car atitl 
cross ahead of the locomotive which was on the second track. 

The cause was heard in the nlunicipal court of the city of High Point ,  
ant1 at the conclusion of plaintiff's evidence, there was judgment of 11011- 
suit upon the grouiid "that plaintiff was guilty of conlributory negli- 
gellee, as a ~ i ia t te r  of l ay ,  said contributory negligence being a proxixnatc 
cause of his injury." Tliereupoii tlie plaintiff appealed to the Superiol* 
Court and after hearing the exceptions thcl trial judgcl overruled the 
judgnient of the municipal court of H igh  Point and remanded the case 
for trial. 

From judgment of the Superior Court the defendant appealed. 

Frazier & Frazicr and H .  L. Koonfz for plainti f .  
Lovelace & Kirkman for defendant. 

BROQDEN, J. There was evidence tending to establish the  negligence 
of defendant. However, if the plaintiff approached {lie crossing in 
the day time, and within a distance of 6 i  f w t  therefrom, had an unob- 
structed rision of the track for over 200 feet, and uncertook to cross 
without looking and listening, he would not be entitled lo recover. But  
the evidence tends to show that  the crossing was obstructed by a curve 
and embankment to the left thereof as plaintiff approached. The testi- 
mony was:  "Before you car1 see to your left you are nearly on tlie 
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track." Hence i t  cannot be said t h a t  plaintiff is  barred of recovery as  a 
mat te r  of law because he  gave inore at tent ion t o  t h e  direction n h e r e  tlie 
p r o b a b i l i t ~  of danger was greatest. H i s  conduct under  al l  the circunl- 
s tanws  1llu5t be tested by tlie s tandard of reasonable prudence. Upon 
this azl~ect  of the  case, the following declaration of the Cour t  i n  Lee .c. 
R. R., 1.0 S. C., 413, 105 S. E., 15, is  per t inen t :  "One n h o  xoluntarily 
goez on a ia i l road  track, \ \here t h e  view is  unobstructed, and fai ls  t o  
look n i~ t l  listen, c a m o t  recorer damages f o r  a n  in jury ,  which would 
l i a ~  e becii a ~ o i d e d  if lie liad done so. Tlic d u t y  t o  look and  listen m a y  
be q ~ ~ l l f i c c l  by obstructions and  other  circumstances, arid when these 
appear  the  question of contributory negligence is ordinari ly  f o r  the  jury.  
H e  is  not required t o  look coutinuously when h c  h a s  been inisled by the 
fa i lu re  of tlic company to give riotice of tlie approach of i ts  t ra in,  o r  
n h w e  his  a t tent ion is  r ight ly directed elsenhere, and he  callnot be es-  
pected to look i n  both directions at  the same time." 

There  is  evidence tending to show t h a t  a f te r  t h e  plaintiff discovered 
the eligiiie nioving on the  second t rack tha t  h e  a t t ~ m p t e d ,  i n  disregard 
of h i% 0x11 safety, "to beat the  engine to tlie crossing." These matters,  
llo\{el-er, must  be submitted to a j u r y  for  i t s  determinat ion upon all  
the facts  and  circunistances. 

Alf i rmed.  

BIRS. SASCT GOODWIN, WIDOW, A N D  ROBERTA GOODWIN, ~ I I S O R  CHILD, 
DEPEADE~TS OF D. D. GOODWIN, A DECEASED EMPLOYEE, V. JOHN H.  
BRIGHT, ENPLOYEK, A N D  LUDIBERRIEN'S MUTUAL CASUALTY COJI- 
PAST, ISSURANCE CARRIER. 

(Filed 30 March, 1932.) 

Master a n d  SemanC F b-Evidence held sufficient t o  sustain finding tha t  
death resulted from accident arising out  of employment. 

In  order that the death of a n  employee may be compensable under the 
1)rovisions of the 'A'orkmeu's Compensation Act i t  is necessary that it  
shvuld hare resulted from an accident sustained not only in the course 
of the employment but also arising out of the employment or within the 
scope of the employee's duties under a reasonable consideration of the 
c.ircumxtances surroundirig the death, and where the evidence tends to 
show that i t  was the duty of the deceased employee to arrive a t  the 
employer's planing mill in the early morning a n  hour before the other 
employees in  order to fire the engine to run the machinery, and that  the 
mill was a t  an isolated place nhere hoboes and others of like character 
frequently passed, and that the employee was killed and robbed by some 
unknown person, it  is sufficient to support a finding by the Industrial 
Commission that the death resulted from an accident arising out of tlie 
employment and to sustain a n  award of compensation, and i t  will not be 
declared otherwise by the court as  a matter of law. 
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-IPPLAL by tlic employer arid liis iilsuraiice car r i t r  from D P L  i t ? .  .T., at  
I'r,bruary Teriii, 1936, of W A I ~ ~ .  Liffirmed. 

r , l h i s  is a proceedii~g begun and prosecuted before the Sortli C':rroliiia 
lndustr inl  Corim~ission for compensation under the pro1 ision- of the 
Sor t l i  C:rrolin:~ Rorkrneli's Cornpensntlon Act. 

The  proweding TI a.; first heard ky Conim~ssioncr Xilwii ,  on 3 Juue,  
1931, a t  Haleigh, S. C. At  this liearilig it n a s  agreed by the parties 
to tlie proceeding that oil 23 October, 1930, a i d  for about t n o  ancl one- 
half years prior to said date, 1). D. Goodwin was einplog,ed by Jolnl 11. 
Bright as the fireliiali a t  his planing mill, wliieli wa:, located a t  or 
near S e v  Hill.  in Wake County, So r t l i  Carolina; and tliat both the 
said I). D. Gooclriii, as employee, aiid the said John  H. Bright, as eni- 
l~loyer, were boui~d by tlic prorlsloiis of the Xortli Caroli i~a TVorlililen1s 
Uonipensatioii Act. The  Lunibernien's Mutual  Casualt j  Company n as 
the insuraiice carrier of the einployer, arid for that  re,isoii a as liable 
under the provisions of said act for the payment of eon~p~iisat ioi i  clue by 
the einployer to his employees for injuries resulting from nwiclerits 
nliicli arose out of a i d  ill tho course of their employment. 

I t  was further agreed by the parties to the procceduig tlint D. I). 
Goodnin, nliile eiigaged in the perforilialice of his duties as an eruployee 
of Jolili H. Bright, a t  his p la i~ing mill, between tlie hours of 5 and 7 
a m . ,  oil 23 October, 1930, was shot and killed by an  uiikno~ril person, 
who robbed him of the money nliicli he had on his ptrson, and stole 
liis automobile, which lie had parked near the planing 111111. As required 
by the terms of his employnient, the deceased had gone to the planing 
mill, alone, about one hour and a half before the other employees  rer re 
required to be there to begin the day's nork,  to get up  steam ill the 
boiler. At  the time lie n a s  shot and killed, there was no other eniplogec 
a t  the plariirig mill. 

The  e.\idence a t  the hearing showed tliat a t  the time the deceased 
employee was shot and killed he was in the boiler room and na;  engaged 
in the act of pulling s l i a~ ings  ant1 other combustible n ~ a t t e r  from the 
fire under the boiler, with a rake. H i s  body was fourd  by a fellow- 
cniployee, M ho n ent to tlie planing mill a t  about 7 07clcck to begin his 
day's work. The  deceased n a s  shot through the hear t ;  liiq nioney had 
been takeii from his pocket; and his automobile was gone. ,I fen (lays 
thereafter, the autoniobile mas found in South Carolina and returned 
to tlie widow of the deceased. 

There was no e~ idence  tending to show that the person nlio shot and 
killed the deceased had stolen or attempted to steal any of the property 
of the employer a t  the planing mill. There was evideilce that  the de- 
ceased, whose home was about four miles from the p1:ming mill, had 
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110 1~tl.rOllill ( ~ ~ ~ ~ r i i i e ~ ,  and that lie n nt n iober, peaceable and inclustriou~ 
111~11. It \ \ a s  his custoiii to l c a ~ e  hi, lionie at about 5 o'clock in tlie 
i~ iorn~l ig .  lwf'or~ daylight. i~iid drive to the pl:liii~lg mill, in his auto- 
iiiol~ile. 1Ie n a s  required by his employer to go to the planing mill 
about :ill hour ul~tl a half bcfore the other employees to get up stcrtni 
ill the boiler. 

Y'hi l,lalli~lg 111111 at n l ~ i c h  the deccaqcd n a s  a t  work nhcn he n a i  
%hot a ~ t l  killcrl is located betncml the main line trucks of the Seaboard 
- \ ir  1.11ie R ~ i l n a y  Coii~pany, and n hard-surfaced highnay, designated 
a, L-. S. IIiglin ay S o .  1, alid K. C. State H ighnag  S o .  50. I t  was ~ ~ 1 1  
l i ~ l o \ \ ~ ~  tu the emp1oyc.r that many tramps, liitc11-hikers arid hoboei 
1)aq.etl 1,~- tlic pla~iing mill, travelirip olcr  t l ~ c  railroad tracks t ~ n d  the 
higli~\  ;I>-. both tluring the day and dur i r~g the night. No night natclinit~u 
\\ as e~i i l~ lo> etl at tlie planing 111ill. 

Tlic c. l :~l~nai~ts in this procecding are the dcpcnde~its of the dereasecl 
enip1oyc.c. ~u idc r  the pro7 i5ions of the Sor t l i  Carolina Worknien's Corn- 
p r ~ ~ ~ a t ~ m i  -\ct. ;tnd if the ernl~loyer ant1 his inwrarice carrier arc liable 
for c i ~ i i ~ l ~ e ~ ~ ~ a t i o n  011 arcount of the. death of the deceascd oniployee. they 
arc c~~ti t lccl  thereto. 

('oir~n~i-siolicr TT711s011 f o u ~ ~ d  that the deatli of the decc:~scil eniployet~ 
tlw r e d t  of an acriclent whir11 arosc out of and in the course of 

his c ~ i i l ~ l o y n i e ~ ~ t .  
1'11011 tlicl ailniissions rnatlc at tlie hearing and upon tlie facts found 

1,- 11ini f lom the e~idcncc .  he awarded rorrip~nsation to the tlepe~iclenti 
of tlic c l ccen4  rmploye~.  From his a~vard ,  the employer and llis i ~ ~ w r -  
anct  c.,~rricr appcaled to the full Cornmission. rpo11 the hearing of this 
app~t11. rlir~ f i ~ ~ d i ~ ~ ~ s  of firct r~lntle b. Conimissioncr Wilson \ \ere fir)- 

 pro^ ('(1. ant1 his anart l  affirmetl. Tlie employer and his insururirc carrier 
a p l w i ~ l d  to the Superior Court of T a k e  County. The award of tlic full 
( 'onii i~i~*ic~n was affirmctl on this appcal, and the cmploper m d  hi< 
i11wrnnc.e carrier appealed to the Supreme Court. 

C o r \ s o ~ .  ,T. ,111 cmplo,we nllo has suffcrrtl an illjury resulti~lg from an 
accit l~nt  uliich aroqe out of and in thr  course of his employment, is 
eiititle(1 to compensation, to be paid by his employer, n-hen both thc 
employee and tlie eniploger are hound by the provisioi~s of the North 
C:irolina Tl'orkmen's Compensation Act ,  N. C. Code of 1931, seeti011 
SOSl(li), c l~apter  120, Public Laws of Korth Carolina, 1929. The injury 
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is not compensable, however, unless it resulted from an :~ccident. which 
arose not only in the course, but also out of tlic employment. I n  H a v d e ~ t  
c. F u m i f u r e  Company, 199 N. C., 733, 155 S. E., 728, jt is  said:  "AS 
defined in the S o r t h  Carolina Workmen's Con~pensation Act, the word 
'death,' as a basis for a right to compensation, means death resulting 
from an in jury;  and 'injury' and 'personal injury' mean injury by 
accident arising out of and in the course of the empl~~pmen t ,  and do 
not include disease in any form unless it results naturally a i d  unavoid- 
ably from the accident. Section 2 ( f )  ( j ) .  The  mere fact that the injury 
is  the result of the wilful or criminal assault of a third llerson does iiot 
prevent the injury from being accidental. Conrad v. Fouudj*?j  C'o., 
198 S. C., 723, 133 S. E., 266." 

I n  the instant case it is admitted that  as shown by all the evidence 
the death of the deceased employee resulted from an accident ~vliicli 
arose in the course of his employment. The question is, n-hether there 
was evidence at the hearing before Commissioner Wilson to sustain his  
finding that  the accident which resulted in the death of the employee 
arose out of his employment. I n  H a r d e n  I $ .  F u r n i f u ~ e  Co., cupra ,  i t  
is said: "While the phrase 'in the course of' refers to time, place, and 
circun~stances, the words 'out of' relate to the origin, or cause of the 
accident." I t  is held in that  case that  if an employee has sustained 
an  injury, the risk of which might have been contemplated by a reason- 
able person as iiicidental to the service when he entered the employment, 
the in jury  may be said to have arisen out of the employment; a d  i t  
may be said to be incidental to the einploynient when ~t is either an 
ordinary risk directly connected with the employment, or an estra- 
ordinary risk which is only indirectly connected with the service owing 
to the special nature of the  employment. 

This principle was applied by this Court in W e s t  v. F e t ~ f i l ~ r e r  Co., 
201 X. C., 556, in which the judgment of the Superior C'ourt afirlniiig 
an award made by tlie Sort11 Carolina Industrial Commissioii of com- 
pensation to the dependents of a deceased employee whose death was 
the result of injuries suffered while he was performing his duties as a 
night watchnian, and caused by an assault made on him I y  ali u~lkno\vn 
person for the purpose of robbery, mas affirmed. H e w  tlie deceased 
employee, as sho~vii by all the evidence, was exposed by the terms of his 
employment to a hazard which might have been contemplated by a 
reasonable person as incidental to the service required 3f hiin by his 
employer. I t  cannot be held as a matter of law that  there Tvas no 
causal connection between the conditions under which he was required 
to work, and the accident which resulted in his fatal  injury. 
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T h e r e  was iio crror  of l aw ill t h e  finding by the  S o r t h  C a l o l i ~ l a  111- 

dustr ia l  Coinmis-ion tha t  the  accident nliicll resulted ill the clcatl~ of 
tlic, cniplogce arose not only i n  the course but also out of his  e i n p l ~ m e ~ i t .  
F o r  t h i ~  reason the  judgment of t h e  Superior  Cour t  affirming the  an-arc1 
of the  Comnlission is 

-1ffirmetl. 

COnfJIISSIOSER OF BASKS, E x  REL. THE CITIZESS BASK O F  FARM- 
TILLE ET AL., V. T. C. TURSiiGE ET AL. 

(Filed 30 March, 1932.) 

dssignnlcnt for  Benefit of Creditors A a: Mortgages X a;  H +Deed in 
this case held cleed of t rus t  and not  an assignment. 

A conr eyance hy a debtor of his propelt) to secure liis creditors \I ill not 
he construed as  a n  asqignrnent for the benefit of the creditors if the 
r l m t o r  ic: solvent and the deed is to secure debti to be contracted in 
tlie future, and a deed of Crust to secure not only pre6xisting debts but 
also debts to be contracted for advancements to c~nable glantol to operate 
liis business of merchandising and farming, the gralitors remaining in 
possession, is not a n  assignment for the benefit of creditors nithin the 
Iueanlng of C. S., 1609, and it  is not required that the trustee thert4n file 
an  inrentory of the property coming into his hands, C. S ,  1610, arid a 
in-elirninary order restraining the foreclosure of the deed of trust on the 
ground that the inventory had not been filed is properly dissolvecl. 

A i ~ , i J b ~ ~  by plai l~t i f fs  f rom Frizzrlle, J., a t  F e b r u a r y  Term. 1932, of 
PITT. Affirmed. 

T h i s  is a n  action to eiijoin t h e  sale of property, real  and  personal, 
l~nclrr  tlie paver of sale coutained i n  a deed of t rust ,  dated 30 J a n u a r y ,  
1931, by ~rllic.11 the defendants, T .  C. T u r n a g t ,  I3. 0. Turnage,  and 
TI7. J. Turnage,  a s  partners  under  the  firm ilalllr of T. C. slid TV. J. 
Turnage  Company,  and  as  individuals, with the joindcr of their  wires, 
coiiveyed said property to  t h e  defendants, J. I. Morgan,  R. TIr. Dudley 
and  J. B. Dey, J r . ,  trustees, to  secure t h e  paymciit of certaiu debts 
recited therein, on the ground  tha t  said deed of t rust  is void, f o r  t h e  
reason tha t  i t  appcars  on i ts  face tha t  i t  is a deed of assigrirricnt fo r  the  
bencfit of creditors, and t h a t  defendants  failed to file an i n r m t o y  of the  
property conreyed by the said deed, as  required by statute, a n d  for  otlier 
relief. 

T h e  action v a s  heard pursuan t  to  the  provisioiis of a tcnipornry r r -  
s t ra in ing  order issued therein. 

L 

T h e  court was of opinion t h a t  t h e  deed referred to  i n  tlie coinplaiilt, 
a copy of which is  attached thereto a s  Exhib i t  "A," is not a (iced of 
assignment fo r  tlie benefit of creditors, within t h e  meaning of C'. S., 
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1609, but is a deed of trust, ill the nature of a 1nortgagtb, and that  for 
this rewsoii the defeiidaiits uerc  not required to file an inventory of tlle 
property conveyetl thereby. C. S., 1610. 

111 accortlnilce with this opinion, and the furtlier opinio 1 that  tlie deed 
of trust i \  ~ a l i d  ill all respects, tlie temporary restraining order was 
tliswl\ ctl hy tlic court, and the plaii~tiffs appealed to tlie Supreme Court. 

I?. 1 .  V u r f i n  for pluintifi's. 
. l lh ion  1 1 1 1 1 1 1 ~  f01- defendants. 

C ' o a ~ o x ,  J. I t  appears from the recitals in the deed of trust referred 
to in the coinplaint, a copy of n hich is attached thereto, marked Exhibit 
"A\," that haid tlcctl is ilot a voluntary deed of assignln~nt for tlie b e d i t  
of creditorb. vitliin the meaniiig of C. S., 1609. 

Tlic pu rpox  of the deed as  appears upon its face, is to secure the 
pa>r l~c l~ t  not only of preexisting debts, but also of debts to he contracted 
for atlvancclncnts to enable tlie grantors to carry on th(1ir business as 
~nercllniite ai~cl farmers during tlle year 1931. 

It i \  caprcfily recitcd in tlie deed that the grautors are not insolvelit, 
but haye propcrty, both real and personal, more than sufficient in value 
under iiorm;11 f i~~nnc ia l  contlitioils for tlie payment of 811 their debts. 
O ~ I I I ~ ,  lie\\ t 3 \  cr. to tlir c~ononiic arid financial co~ltlition:, p r e v a i l i ~ g  ill 
I'itt ( 'oi i l l t ,~ aiid clwnlicre at the tlatr of t l ~ c  tlcetl, it   as deemed to  
tlir, l w t  intc.rcst of I~otli the gra i~tors  and of tlieir creditors, that the 
~ ) : I J I I W ~ I ~  of all (&ti~lg debts should be extriided to 1 January ,  1836, 
a l~t l  tlmt grantors sliould procure ad~anccrnents in Inone;$ and supplies 
to clrnhle tliern to carry on  their business during the year 1931. Thew 
atlv,~iic~riiic~iits are secured by the deed. 

1'1)oi1 ( I d  nult ill tlie paymei~t of the debts contractei for advm~cc,- 
~nents ,  or upoil cicfault ill the payment of the dcbts existing at the date 
of the clcctl. on or bcfore 1 January ,  1932, the trustees are empowered to 
sell tlic propcrty, real and personal, conveyed by the d e d ,  and out of 
tlie prowcdi of wid sale to pay, first, the dcbts contracted for advance- 
n l e i ~ t ~ ,  and ~ccontl, tlle dcbts existirig a t  the date of the deed. 111 the 
nieantime. tlie grantors remained in possession and control of all their 
propcJrry subject to the supervision of the creditors' committee, provided 
for ill the creditors' agreernerit which appears in the record. Creditors 
nhose claimi :miouiitetl to more than 73 per cent of the otal indebted- 
ncu5 of tlie grantor.; vere  parties to this agreement. The  plaintiffs who 
:Ira :ri~tl nerc  a t  the date of the deed creditors of the grantors are ex- 
prcssly secured by the deed of trust. 

I n  Cowan v. Dale, 189 K. C., 684, 128 S. E., 155, it is said:  "I t  has 
been licld that  nllere one who is  insolvent makes a mortg.age of practi- 
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call. a11 h i s  property,  to secure one or  more preckisting debts, the iiistru- 
mext  will be considered a n  assignment, and the  result 11 ill not be changed 
by the oniissiori of a small p a r t  of his  p roper ty ;  hut to  apply this  doc- 
trine, i t  is necessary to show tha t  the  g rnu tor  n a s  i n s o l ~ c ~ i t ,  tha t  t h e  
secured debts xc.rc preksistent,  and  tha t  there n e r e  other cret l~tor\ ."  

T h e  opinion of the t r i a l  court tliat tlie deed of t rust  111 the i n s t a ~ l t  
case is  not a deed of assignnicnt fo r  the benefit of creditors, is suplmrted 
by  tlie principle stated i n  the  opiilion of d d a m s ,  J., i n  t h e  n b o ~ e  cited 
case. F o r  this  r e a ~ o n  t h e  fa i lu re  of the  t rus tws  to file all i ~ i ~ ~ n t o r y  of 
t h e  property nliicli c a m ,  ~ n t o  thew Ilantls uildcr tlie tleeci, required 
by C. S., 1610, did not rerltler the  deed ~ o i t l .  Thc jutlgnlent tlissolring 
t h e  temporary restraining order is  

,lffirmed. 

JESSE HARRIS r. G. C .  I iESSEDT. 

(Filed 30 March, 1932.) 

Compromise and  Settlement A a-.Icceptancc of check p u r ~ w r t i n g  to be 
in full se t t l emmt  of disputed accoimt discharges the  debt. 

Where a statement is sent of a disputed account shoving a bnlanc'e due 
in a certain amount accompanied by a check therefor purportinq to be i u  
full settlement, the payee by accepting the check and r e c r ~ ~ i l ~ g  tlie money 
effects a settlement and is bound thereby in the absence of fraud, etc. 

-IPPEAL by plaintiff f r o m  Danicls,  J . ,  and  a jury,  a t  Octob(.r Tr r ru ,  
1831, of O R A A ~ . E .  \r o error. 

011 11 October, 1030, t h e  dcfelidant, G. C. I ie l i~iedy,  sent tlie plailitiff, 
J e s c  H a r r i s ,  a statement alitl a cllcck for  $23.30. T h e  folloning is  a 
copy of t h e  s tatcmcnt  and  check: 

"Hillsboro, 3. C.. R. 3. 11 Octohrir, 1930. 

X r .  Jesse H a r r i s ,  Iiougemolit, S. C. 

I n  account nit11 G. C. l icnnedy.  

Pr ice  of t imber  $ 600.00 
T o  check $ 100.00 
T o  check 100.00 
T o  13.:91 f t .  4x4 onk a t  $20.00 p w  31. on the yard  311.82 
Sn~vecl 9,147 f t .  a t  $6 per 1\1. .i4.SS 
Check to balance 33.30 

$ 600.00 
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CIILCK. S o .  9 2 %  

Hillsboro, S. C'., I1 October, 1030. 

The Bniik of Oraugc.  

I'ny to tlii, o r t l t ~  of J c s e  H a r r i s  ,qi>:) , J ,.do ', 

Tliirty-tlirce a11c1 30 '100 dollars. 
G. C1. K e n i ~ e d y .  
By Mrs.  G. C', I<." 

( ' I . . \ I ~ K s o s ,  <J. TV(1 t l i i ~ ~ k  the  chargc of the t30urt hvlon. c,orl.cct. ' r I ic ,r~ 
\\.;I. :I tlislnltcl lwtn.t ,c>~~ lllui~ltiff a11t1 tlcfciidal~t. Tlic lettcr froill tlt~feiitl- 
: I I I ~  t o  l ~ l ; ~ i ~ l  tiff S C ' ~  fo r th  \ ~ l ~ : l t  lie o\wd philitiff :~n t l  c~iclowtl r I~( 'c~k f o ~  
$;::<.:jO, a1111 ill t l ~ c  lcrtt,r llc stated "clicck to balai~cc~." I' ai l~t i ff  cablietl 
t l i~l  c~l~c('li. 
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Hal -duure  C'o. T. F a r m e r s  Federa t ion ,  193  N .  C. ,  702, is  a case on 
"all fours," a t  p. 704 the  Saw is stated as  f o l l o ~ r s :  "I11 O w  C'o. z. 
P o t u e ~ s ,  130 S. C., 152, 41  S. E . ,  6, the  debtor sent a check to a creditor 
by letter ~~-11icll stated : W e  enclose gou check f o r  $3,210.46, which 
balances account with your  good self.' T h i s  Cour t  upon such fact  de- 
clared t h e  law to b e :  'Having  accepted the check with a statenlent in  t h e  
letter t h a t  i t  TI as f o r  balance i n  ful l  and cashed the  check, the  plaintiff 
is  bound thereby i n  t h e  absence of evidence of f r a u d  or  other  coilduct on 
t h e  p a r t  of t h e  defendaiits to relieve the plaintiff f r o m  the  efl'ect of its 
acceptallce of the  check i n  ful l  payment. '  ~ ' h o o z a s  0. G l r y ? ~ ,  131 S. C., 
460, 42 S. E . ,  904;  Armstrong c. L o n o n ,  149 K. C., 434, 63 S. E., 1011;  
S y r l l e t t  v. B ~ o z r n ,  133 N .  C., 33-1, 69 S. E . ,  243." I n  t h e  judgment of 
t h e  court  below n e  find 

S o  error .  

\TII,I,IAJI TURKEI i  H I X S A F r  v. ATLAXTIC COAST LINE RAILROAD 
COMPANY A ~ Y D  ENOCH IiIKG. 

(Filed 6 April, 1932.) 

1. High\vays B k-Where negligence of driver is  sole provimate cause 
of injury t o  guest, t h e  =est may not  recover of third pcrson. 

Although the negligence of the driver of a n  automobile will not ordi- 
narily be imputed to a guest therein when the guest has no control over 
the t a r  or driver, the guest mag not recover from a third l~erson for 
injuries suffered in a collision \\lien the negligence of the drircr is  the 
sole proximate cause of the accident. 

2. Scgligence B e-Whcre only one inference can be dralrn from facts 
admitted, question of proximate cause i s  fo r  tlie court. 

Although the question of proximate cause is ordinarily for the determi- 
nation of the jury, where, upon the facts admitted, only one inference can 
be drawn i t  is for the court to declare \\l~etlier a given act or wries of 
acts is the proximate cauae of tlie injury ill suit. 

3. Scgligence B c-Where negligcncc of third person could not have been 
reasonably foreseen it insulates prior negligent act. 

Where the intervening act of a third person could 11ot hare been fore- 
seen by the defendant in the exercise of due care, such i l i t e r ~ ~ n i u g  act 
brrak? the sequence of events and iusulates tlie prior ncgliqence of the 
defendant, and in this case he ld:  the allegations of the complaint per- 
nutted of but the one inference that  tlie acts of n third pelson could 
not have been reasonably foresern by the defendant, mid thc defendant's 
dcmurrt~r to the coml)laint in an actiori for c lnma~ei  il~oultl 1i:lve bet.11 
sustained. 
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4. Kaillboads D &Held: acts of driver were not foreseeable and rail- 
~wtd's cleniurrer should have been sustained in action by guest. 

Where, in an action against the driver of ill1 automobili? a r ~ d  a railroad 
eomli:iny to recorer damages received by the plaiutiff in a collision a t  a 
gr:rcle crossing, the com~~la in t  alleges that tlie plaintiff \\.as a guest in thc 
autclmobilc antl that he hat1 no control over the tlriver of the car, nncl 
thnt tllc accident was caused by the ncglige~~ce of the roilroad coin1)any 
in f:liling to give :my \wruillg of the approach of its train . i t  an obstructed 
grade crossing, and the negligence of the d r i ~ e r  of the car in failing to 
keep his car unclc~r control so that he could observe the 1 . 1 ~ ~  in regard to 
the speed limit :it fifty feet of the crossing :iud the requirenlent that tlie 
driver should bc nblc tu stol) the c ; ~ r  before attcmptii~g to cross, C. S., 
262l(-l( i i ,  undcr the coi~ditions of the 1mt1 a t  the timts, and that  the 
train came into view wlicn the v:~r was nithin 09 feet of the crossii~g 
but that the drirer could not stop the car aiid that it  hit the first or sccond 
box car after the e ~ ~ g i i ~ e ,  cnui ; i~~g injury to the y la i i~ t ib :  Held, upon tlie 
alleg:~tion of the conil)lnint the ncyligeuce of thc tlrirer of the car could 
ilot l~nve  bccn reasonably forcsrcn IJJ- thc engineer of tlic train and such 
negligeucc on t l ~ c  11nrt of tlie driver was an i~ltcrvcning, ])rosim:rte cause 
of tlic :~cciclent insul:~ting the ncgligtwcc of tlic rnilroatl coml,any :IS a 
1u:ittcr of I ~ J v ,  and thv r:~ilroad conil):~ny's dcn~urrc~r  slio~ild 11:1ve tletJn 
snstainetl. 

(,'IYII, . l ( . T l o ~ >  bc3furcs ~ [ C I I ~ I , ; ~ ,  J . ,  :lt t j l l ~ ~ c  Tcirfi1, 1!j:30, ( , f   ASH. 
T h e  1)laiutiff allcyotl t h t  011 3 1  1 1 : ~ ~ - ,  1030, a t  about ilille o'clock ill 

tlir I I I ~ ~ I I ~ ~ I ~  I Y : I ~  :I g~iest! r i d i l ~ g  in L I I I  :~u tomobi l (~  o v x ( ~ 1  and  COII-  

trollr,tl 11y t l ~ c  d t ~ f e i ~ c l : ~ ~ ~ ~ ,  E ~ i o c l i  I<i l~g,  n~lcl a t  tho t i ~ l ~ r  JY:IS  not cngage(1 
ill :I j o i ~ ~ t  cntcrlwiw x i i l l  s:~itl tlri\-c,r; t11:1t 1 1 1 ( 1  car  \\.;IS t r a w l i n g  wcst- 
\v:rrtlly a l o ~ i g  tlici public. I~ighn-:I>- ;1i1(1 : ~ ~ ) l ~ r o i ~ c l ~ i i ~ g  :I g radc  c*ros$il~g of 
the t l ( ~ f o l ~ ( l a ~ ~ t ~  A l t l ; ~ ~ ~ t i ( s  C,o:~st L ~ I I ( '  I h i l r o : ~ t I  ( ' C I I ~ ~ ) : I I I ~ .  T11c tr:rvk of 
tlic, ~,:~ilru:ltl ; ~ t  t11c lwint \\.licl~s t111) ill jury oc~c.urrc~ti r u ~ ~ : .  ~ i ~ r t h \ \ - : ~ r d l y  
a l ~ t l  so~~tli\\.:rriIIy. I t  is :~llcgctl : "-\t this (mxhing the ~.ni l ro:~t l  t rack rums 
t h r o u g l ~  :r tsl~t ;111(1 tl~c, l~ublicl ro:rti I I ~ S  11(,('1i gratletl t lo \~ l i  t l ~ r o u g h  tllc 
csut ; I ( . ~ I I F . -  tlie railro:~il tr:rcli so t1i;rt tho ~ i e w  of tlic r:lilroac! cwplogevs 
ol)wi~t i l ig  its traiub : l ~ i t l  of persoll- l ) : \ s s i ~ ~ g  : d m g  tlic~ lllblic. road :'I)- 
11ro:1(~lli11g si~itl  tr:l('li fro111 the rast ,  \\.:I.: obstl*ncrt>tl by a hank of cl:irtl~ 
:I I I ( I  s l l r u b l ~ c l r ~  gm\\-ing t l i e r r o ~ ~ .  s~~fkic.ic>i~tly 11ig11 to itinkc, snitl rrossiug 
:I h l i ~ ~ t l  c r o s s i ~ y .  Tlic, public roatl ~J: IS. -~~. .  ovcmr t110 carest c f  :I h i l l  about 
:100 f w t  ctast of saitl railroad trncdk aiitl f rom the c r c ~ t  of said hi l l  

bc~tvecw tlic crest of tlic hi l l  antl tlic r:tilroa(l t rack high el1oug.11 to be 
p l a i ~ ~ l -  ~ i s i b l c .  . . . t lcfwtlant,  IGlig, t l r o ~ e  h i s  nutorilohile 

OT-cr tlie crest of tlie hill  the  crossing s i p  wn!: r w n  niorr plainly risible 
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between the autonlobile and tlie railroad track;  and the track i t v l f ,  21s 
xell  as telegraph poles alongside of it, and the cro~sing sign 011 the otlier 
side, nere  plainly risible to the driver of the automobile. Plaintift-' km\v 
defendant, King, was a good and experienced driver and had no reaion 
nhatever to suppose tliat the said King did not see the crossing sign ant1 
the railroad track in front of him, or that  said King would not take the 
precaution made iieccswry thereby. Tlle autoniobile proceedctl at the 
rate of 25 or 30 rnilea per hour o r w  tlie crnst of the hill tonnrds the 
track arid down the grade. There n a s  nothing to ~ndica te  1)y .ight or 
sound that  a train n as al)proacliing the crossiug on tlic railroad trark 
u ~ l t i l  tlie autoiiiobile was 69 feet from tlle eastern rail of tlie track, 

he11 a ninety-one car freight train n it11 a l i ea~  y locomoti~ e beloiig~rig 
to the defendant railroad, going north, burst into view a t  thc crossing, 
appearing sudde~lly to plaiiitiff and defendant Kiug froill hclliiitl the 
enibanknient to tlicir Icft, without ha\-ing hlowii any \thistle or ruug any 
h ~ l l ,  or given miy other sign or n-ariiing of its n p p r o d l ,  ant1 going 
a t  high speed. The  ueather mas net ,  the public road vnq <lick. . . . 
ant1 tlic grade was >tecp, and defcliclaiit King n a s  ( l r l ~ i i ~ g  hi- aut0111o- 
bile ill a dcc~p rut nf wvt clay, some 4"; or 30 miles per 11ou1-. WJ that, 
altllougll deferidant l h g  applied his  brakes, lle \\as ullablc to turn out 
of the rut  or bring his automobile to a stop hcforc the ?nr rollitled 
with the first or second freight car bcliind the locomoti~e,  ill tliv defend- 
ant railroad's train. The clefentlalit I h g ,  before tlic rnonlelit of tlie i n -  
pact and for tlic purpose of saving liirilwlf from :I positioi~ (of pcril, 
prot1ucr.d by tlie joint uegligelice of himself and tlie railroad comp:i11y, 
released his brakes and jumped out of the auto~nobile on the left-halid 
side thercof; and as soon as this pl i~i~lt iff  saw that tlefmtlnlit I h g  h:ld 
released his foot brake arid had abandonid all effort to avoid the collision 
by jumping out of tlie car, then this plaintiff endca~ored to Icare the 
car on the riglit side thereof, but found tlie door locked and tlie lock 
out of order so tliat i t  coul(l not be opelied from t 1 1 ~  ilisitlc, <1ii(1 the11 
endeal ored to Ira\ e the car oil the left sitlc, nritl was l c a ~  ilig -:lnlc n hvn 
orie of liis pant legs caught oil the eniergeilc- brake lever of the auto- 
mobile, and liis foot was cauglit betncen tlw s:ricl lever aild door frame, 
at the instant he jumped from the car. so tliat plaintiff nns  p~tialictl out 
liead forenloit on the g r o u ~ ~ t l  with his foot rnught up  ill tlit vnr just 
nt the lr~omclit tlic front of tlic autotnohile hit the train. cauzillg the 
autoniohilc to s n - i ~ ~ g  arouiid against the plaintiff m ~ d  tlirow 1)laiiltif-f 
u d e r  the train ill such a n a y  tlint phil i t i ff 's  Icft foot nns  ci~u~lir t l  b~ 
the nlitels of t l ~ c  trili~i, and also liis leg h ( ' t ~ v e ~ n  the allklc :rn(l k ~ ~ c e ,  
ant1 hi? liea(l bruised cstern:rlly nnd intrrn:dly, :lntl bark a~rtl ihoultlor 
\irenclled," etc. P l a i ~ ~ t i f f  further alleged tlint 111s acrior~s a1111 l~ i r i i :~ i i t  11t 
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injuries ne re  due to the joint negligence of the railroad company in 
failing to give a signal a t  an  obstructed crossilig. H e  further alleged 
that the defendant King "did not keep careful lookout and negligentlg- 
failed to observe the crossing signs and the presence of the railroad 
track at tllc foot of tlie hill, and continued driving liis Jar down grade 
t o ~ a r d  the track a t  such rate of speed that  under the condition of the 
road at tlle time he was unable by applying his brakes to stop his car 
or turn  it aside out of danger in the space of 69 feet; that due to his 
carelcssliess and ncgligencc in  failing to keep a proper lookout he was 
traveling at such a rate of speed tliat lie was unable to bring the speed 
of his car dow11 to 15  miles per hour when approaching within 50 feet 
of said grade crossing, notwithstanding that  his view was obstructed 
witliin tlie mealling of C. S., 2621(46) and was unable to bring his 
autonlobile to a stop within 50 feet but not closer than 10 feet from 
said rnilroatl track as required by law, said crossing be ng sign-posted, 
both of which riolations of law were the necessary result of his prior 
i~rgligc~lce in not csercising the care required of an ordinarily prudent 
mall ill keepiilg a lookout along tlie road;  that if plaintiff was not in- 
jured 11- the iwgligeilce of both defendants, they being joint forf - feasors .  
as  alleged, the11 tlie plaintiff was injured 1)y the nug1i';ence of either 
Atlantic Coast L i l ~ e  Railroad Conlpaiiy or Enocll King, and ill tliat 
creiit plail~tiff is ill doubt as to the party d~fe i ldant  f r o n ~  whom lie is 
cntitlrd to redress." 

Tlic defendants filed demurrers to tlie complaint. The  defendaiit, 
Ellor11 King, demurred to the romplaint on the ground of misjoiiider of 
partics tlpfci~dant and causes of action, and tliat said causes of action 
ngniilct the defendant, ICing, and the Railroad Company were incon- 
sistci~t and repugnant to each other. The defenclant Railroad Company 
deniurretl upon tlle ground that  the conlplaint did not state facts suffi- 
cient to coilstitute a cause of action against said defendant for that the 
allcgatiolis of the coniplaint establish tliat the plaintiff was injured 
solrly and proxiniately by the negligence of the driver, E noch King, and 
up011 the further ground of misjoinder of parties and causes of action. 

.It the hearing tlie trial judge overruled both clemulwrs and both de- 
fel~dnnts appealed to the Supreme Court. 

B a f f l e  cE. W i ~ ~ s l o t ~  for p l a i n t i f .  
7'. 1'. T h o r n e  for de fendnnf ,  Enoch King. 
' I ' h o r ~ ~ a s  IT ' .  l l a r i s  and Spu i l l  CE Spru i l l  for i l f l a n t i e  Coast L ine  

l i a i l ~ m t l  Co?npany. 

BROGDES, J. What are the tests established by law in determining 
when the negligence of the driver of an automobile "is the sole, proxi- 
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mate cauw" of a n  i n j u r y  to a passenger therein resulting f rom the 
c .ol l l -~ui~ betnc'eu the  autornobile a d  a t r a i n  a t  a g rade  crossing? 

Tlii. C'om t h a s  held n i t l i  u~ibrokei i  un i formi ty  t h a t  the ncgligerice 
of the (11 11 er of a n  automobile 1s ]lot 01 tliii:~rily imputed to a paisenger 
v l ~ o  i ie i t l~cr  ovnq the car  nor has any control of t h e  car  or driver, and  
nl io 1. not e~lgagccl i n  a joint enterprise  n i t h  tlie dr iver  a t  the t ime of 
hi. ~ ~ ~ j u y .  S e ~ e r t h e l c s s ,  if t l ~ r  ~~egl igc i ice  of the clnr e r  is  the  "sole, 
p r o s ~ n ~ . i t c  cause" of the  injury,  the  pusseliger is  not entitlet1 to  reroler .  
Kut 11 cml L .  R. R., 192 3. C., 17, 133 S. E., 160. 

I t  1s not detmed essei~t lal  to elaborate the  defimtioii of l~ rox imate  
c a u v  or to cliscu,s t h e  intr icate  learuing tle\cloped h ~ -  courts and text- 
n r i t c r >  ill tlc:ding n l t l i  tha t  cluslr e term.  Courts  geiierally a re  coiu- 
mittctl tc, the  propositioli t h a t  lf tlie facts  a re  admitted and so clear 
that  "tlieie can bv 110 two op in io i~s  anlong meil of f a i r  ~nin(ls," or tha t  
"o l~ ly  ollc inference l r i q  be t l r a n ~ i  f r o m  them," i t  is  tlie du ty  of the 
coul t  to i1tcl:~re n h e t h e r  a g i ~ c n  act or series of acts is the prosinlate  
cau-e of the ill jury. Othcwn,c tlic qurstion must be submitted to a jury. 
l i u t i o ~  1 .  I l 'e lcpl lo~e C'o., 1 4 1  S. C'., 435, 54 S. E . ,  299;  l 'uylor  c. 
,Yieucr,l, 1;". ( I . ,  103, 00 S. E., 1 3 4 ;  L ( n e h e w y  P .  I? .  X., 137 IV. C'.. 
TbG, 123 S. E.. 1. 

111 the p rese i~ t  case t h e  facts  a r e  set out 111 t h e  complaint and  t h e  
denlurrels  admi t  tlieni to  be true. I Ience tlio qucstiou to he cleterm~neil 
1, 111ictliei +uch facts  produce the coilclusion tha t  t h e  acts of the  d r i r c r  
coi l~t i tutct l  "tlie +ole proximate c a u v  of the in jur> ."  

T l ~ e  m u a l  te-ts l~ere tofore  recogiwcd b j  this  Court  niay be classified 
:I< ful lons (1) 'Hie i~c~gl lgc i~ce  of tlw c l r l ~ c r  rnust he iuch a, to  bar  
11is lecol cr) if lie should sue f o r  a n y  illjury sus ta i l~ed  by him. Prldgen 
c. Protltrrc C ii., 199 S. C., 360, 135 S. E;., 247. 111 t h a t  case, Connor, J . ,  
\!rite,.: "If tlie conduct of the  d r i ~  e r  of the automobile n a s  i ~ o t  such 
~lc$igclrce as  I \ -odd bar  his  recovery, i t  is inanifrs t  tha t  such conduct 
n 213 ]lot iiegligence i ~ ~ s u l a t i n g  the  negligel~ce of tlie dcfenda l~ t ,  and there- 
fore r e l i e ~ i n g  tlefcndalit of liability to the  plaintiff i n  this action, be- 
cause i t <  ~icgligence n a s  not t h e  prosi lnate  cause of her  injurirs." 

( 2 )  The  negligenre of the  d r i r e r  rnust be palpable and  gross. l i e / - -  
m a n  r.. R. R., 197 S. C., 718, 150  8.  E., 361. I11 tha t  case, S t a c y ,  C. J., 
says : "ET ell if the c~ig inecr  o r  fireman did fa i l  to r ing  the  boll or sound 
the 111ustle) of nl i ich there  i s  only ncgat i re  testimony with p o s i t i ~ e  
eJideilce to the  contrary,  still the  clefondant had  a r igh t  to  operate the  
trail1 o ~ e r  i ts  track, and the ncgligeilce of the  d r i ~ e r  of the automobile 
is  so palpable and  grow, as  sho~vil  by plaintiff's 0x11 witnesses, as  to  
render h i s  negligence the sole proximate cause of the  injury." 



494 I N  THE SUPREXE COURT. [202 

(3)  I f  the act of the driver is a new, independent, efficient and 
wrongful cause, intervening between the original xrongful  act and tlie 
injury, then such act of such driver is  deemed to be the proximate cause 
of tlie injury, upon the theory that  the primary or original negligence 
was thereby insulated. Craver 7;. Cot ton  X i l l s ,  196 3'. C., 330, 143 
S. E., 570. I11 that  case, A d a m s ,  J., declares the lam to be: "While 
there may be more than one proximate cause, that  wh cli is nen. and 
entirely independent breaks tlie sequence of e ~ e n t s  and insulates the 
original or primary negligence. This  principle would apply if it slioultl 
be granted that tlie defcndallt was negligent with respctct to the light 
in the tower." To the same c,ffect is the opinion of C l a r X w t ~ ,  J . ,  in 
Lineberry v. X. R., 187 N. C., 786, 123 S. E., 1 : "I t  is vell  v t t led  
that where tlie facts are all admitted, and only one inj'ercncc inay be 
drawn from them, the court will declare whether the aci was thc pros- 
imate cause of the injury or not. I n  the instant case the facts are all 
admitted, ant1 the independent cause intervening-Qualls' pusliing Line- 
berry under the train-was the sole proximate cause of t i e  injury." 

(4)  The new, independent, efficient interrening cause lnust begin to 
opcratc subsequent to tlie original act of negligence a d  continue to 
opcrate until the instant of injury. Ballin,qer 7 % .  II'l~omas, 195 S. C., 
517, 142 S. E., 761. 

Foreseeability is the test of uliether the intervening acl is such n uew, 
indepeilclent arid efficient cause as to insulate the original negligent act. 
That  is  to say, if tlie original ~vrongdoer could reasonably foreve  tlie 
intervening act and resultant injury, then the sequence of e v c n t ~  i~ not 
broken by a new and independent cause, and in such evcwt tlie original 
wrongdoer remains liable. This  idea was expressed by I l o k ~ ,  J., in 
l i a r t o n  v. Telephone Co., 141 N .  C., 455, as follows: " I t  nil1 be seen 
that tlle test laid down by all of these writers, by which to determine 
whether the intervening act of an intelligent agent which has become the 
efficient cause of an injury, shall be considered a new a ~d i~idependent 
cause, breaking the sequence of events put in motion 1). tlie original 
negligence of the defendant, is whether the intervenirg act and the 
resultant illjury is one that the author of the primary negligeilcc could 
have reasonably foreseen and expected. I f  the interrening act was of 
that character, then the sequence of events put in motion by tlie primary 
wrong is not broken, and this may still be held the proximate cause 
of the injury. Sumerous  and well considered decisions Ey court.: of the 
highest authority show that this is a correct statement of the doctrine." 

The coinplaint paints tlle fol lo~~.i i ig picture: The dril-er of an auto- 
mobile along a public road intersected by a railroad track, arrives a t  
the crcst of a hill 300 feet from the track. The hill is 2215 feet higher 
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t h a ~ i  tlic. track. H i s  visioli to the left is obstructed hg  shrubbery g r o n i ~ ~ g  
upoil tlie r ight  of n a g .  Tlicre is  n crossing sign plainly visible, arid 
telegrapli poles along t h e  tracks g i ~ e  nar l i ing  of the presel~ce of a rail- 
road. T h e  road is wet ant1 slippery. Sotwithstanding,  t h e  driver does 
~ i o t  *l:-ic,kcli hi, .peetl o r  attcrript to br ing liis ca r  under  control, but  
drive. :~liend a t  the rate  of 22 o r  30 milw an hour.  Al Ileary freight  
t ra in.  more t l m i  a half mile long, t l r a ~ r ~ l  by a large locoiliotive t ravc l i~ ig  
a t  hipli sl~cctl. is a p p r o a r l ~ i i ~ g  the  crossing, but gives no signal. W h e ~ i  
the dr iver  of t h e  nutomobile reaches a point 69 feet f r o m  t h e  t rack t l ~ c  
freight  trniii "burst into vicn- at  the crossing." T h e  law says to  all  
t lrircrs tha t ,  n-lien they approach \ ~ i t h i n  50 feet of a n  obstructed gradc  
cro~si i ig .  the>- must slow cIo~11 to 13 miles all hour ,  hut  tlic voice of thc  
law n a .  u111ic.etlctl. H e  :ittempted to stop the  car,  hut  lie r a s  operating 
it. u l r t l ( ~  the circumstances, i n  such a manner t h a t  he  could not control 
it ,  ant1 t1iereul)ori lie lcnpetl fro111 the car.  l ea r ing  his  passenger to liis 

t l i ~  " ~ ~ l t .  11r0xii11:1te cauic" of tlic il l jury ! . \p l~ ly ing  tlic tt-ts r c r o g ~ l i ~ e t l  
by l ; ~ n .  c.c~ultl tlic e1igi11er.r of the trail1 ill fa i l ing to g i \ e  t l ~ c  i i g ~ ~ a l  
r e : r r o ~ ~ , i l ~ l  fo re rw that  the t l r i ~  cJr of t l ~ o  au tor~~obi lc ,  hearing :I 1121ia1 ur 
v c i l ~ g  thc t ra in  on the  c ro . s i~~g  69 feet away, n oultl not h a \  e t ~ ~ ~ i t r o l  
of liir car  o r  operate it ill \ iolation of law at  such a qpectl that  it  could 
iiot ~ I P  - t o l j p ~ ( l  n i th i l l  60 f r e t ?  T h e  C'ourt is of t h r  opinion that  tlic law 
tlitl i ~ o t  i~i i l )o>e upon the engineer thc clutp of foreswing sucli ~ ~ e g l i g e ~ l t  
acts of tlie d r i \  cr of tlie automobile. Foresecability is not ornnisc~iericc~. . . 
'"l'lit. la\\  tloc,s 11ot rcqllirc o n ~ n ~ * c ~ ~ c ~ ~ ~ r t ~ . "  (;urrf 1 .  C;nuf ,  197  S. ('.. 164, 
14s S.  E., 34. 

I I c ~ i c e  tlie denlurrc'r of the Rai lroad Company qliould 11a1 c 1 ) t~w \US- 
ta i~ict l .  Tlic judgnlelit o ~ c r r u l i n g  the demurrer  of cleferidn~it. King.  is  
suitainecl. 

I I n ~ i l ~ g  clieposctl of the appeal as indicatetl, it is  tlcemc(1 nln1ec2es\ary 
to discuss otlier esccptions appearing i n  the  recortl. 

Ap1)cal by rai l road reversed. 
A p p d  by K i n g  affirmed. 
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IS r l I E  JIATILK OF APPEAL OF TI'. P. R O S E  B U I L D E R S  S U P  ?LY C O J I P A S T  ; 
A. T. G R I F F I S  X % S U E ' A C T U I I I N G  C O h I P A X T ;  GEOIIGE S. DE\VET,  
TBADIAG a s  D E I T E T  B R O T H E I I S ;  BROIYN P A V I S G  COJIPASY,  A S D  

J A J I E S  E .  B R T A S .  
(Filed 6 April, 1932.) 

1. Municipal Oorporations H a - Rules for  construction of municipal 
ordinances. 

I n  construing an ordinance the language used \\il l  be iiiterl~reted i11 
tlie light of surrounding circumstances and tlie words mltloyecl will be 
givt'n their ordinary meaning and significance, aiid in t l ~ i s  caw inrolving 
the interpretation of a clause in a zoning ordinance esempting from its 
oyeration buildings started within ninety d a ~ s  under p~:rniits yreriously 
granted, the word "started" is held to mean "commenced" or "begun." 

2. J lunici l~al  Corporations H +Whether property i n  this case came 
within exemption in zoning ordinance held question for jury. 

Where a municipal zoning ordinance divides a city in.o zoues aiid pre- 
scribes uniform regulations as  to buildings in the respective zones, but 
provides that  it shall not affect buildings for which permits had been 
issued prior to its enactmeilt if work under such permits was started 
uithin ninety days after tlie operative date of the ~~rd ina i ice :  Held, 
where a permit for a filling station is granted prior to the eiiactnient of 
tlie ordinance and the omier, in good faith, before the espiratioii of the 
ninety days, places tilling station equipment and supplie!; on the premises 
with the intentioli of operating the station in conformity with the au- 
thority previously given : Held, whether the filling station had been started 
as  contemplated in the esemptive clause of the ordinance is a question 
for tlie jury, aiid it may not be decided as  a matter of a n ,  ttncl tlie fact 
that  the city board of adjustment was clothed with certain discretiollary 
powers does not affect the o\vnerls rights under the ord.nance. 

3. Same--Exemptions i n  zoning ordinances should be  construed i n  favor 
of property owners. 

Zoning ordinances a r e  in derogation of the right of private property, 
and where exemptions appear in favor of the property owner, tliey should 
be liberally construed in favor of such owner. 

CIVIL ACTIOS, before Cranmer, J., a t  August  Mixed Term,  1931, of 
T l r ~ k 7 s ~ .  

T h e  p la i i~ t i f l s  a re  the  owners of a brick b u i l d i ~ ~ g  on t h e  corller of 
George and  W a l n u t  streets i n  tlie c i ty  of Goldsboro, xhich v a s  co11- 

strncted dur ing  the  la t ter  p a r t  of 1925 and  the  ear ly p a r t  of 1929 as  

a Union B u s  S ta t ion  and cafeteria. T h i s  buildiiig bexime r a c a n t  ill 

December, 1929. O n  2 December, 1929, the  on-ners of the  building ap-  

peared before the board of a ldermen of the  city of Goldsboro and  asked 

for  a permit  "to install  two gas  pumps  i n  the present IJnion B u s  S ta -  

tioil."  lie minutes  of the boird s h o k t h e  follo\&g with respect to  such 
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requeqt : "After sollie discussion, upon inotiou of Allclerman Waters ,  duly 
secoiitletl, this location v.as esmiptetl  f rom the  restricted district,  slid 
permit n a s  granted, such installation to  be i n  conforinitV nit11 or&- 
ilances govcr i~ ing  filling statioiis." 011 2 1  J u l y ,  1930, the  board of altltnr- 
nien of the ci ty  of Goltlihoro du ly  adopted a zoning ortlinalice, nliicli  
becairle e f f e c t i ~ e  on 1 5  Alugust ,  I ~ S O .  T h i s  ortliiiance divided the  city 
illto f i ~  e zones, ant1 the  property of plaintiffs was iiicluded i n  zone I. 
Iii tliis zone n o  bu i ld i i~g  \r a. to  be co~istructed or  used "for ally intlus- 
t r i a l  o r  mai~ufac tur i i lg  purpows  escc,pt retail  stores, tailor shol)s," ctc. 
I t  T I ~ S  fu r ther  provided tliat "110 building or  l and  i n  zone 1 shall b~ used 
f o r  ally tratle or indus t ry  tliat is  noxious or offensire by  reason of 
rmission of odor, dust, smoke, gas  fumes, I ibrat iou or  noise." 

Sectioii 1 4  of the zoliirig ordinance i n  par t  provides: '&I t  is ]lot ill- 
t ~ n d e d  by this ordiilar~ce to rep(~i1,  abrogate, annul  o r  i n  a n y  \\a- to 
impai r  o r  interfere  x i t h  a n y  existing provieioris of l a w  or o r d i r i a ~ ~ c e ,  
or a n y  rules, regulations o r  permits  preTiously adoptrtl  o r  issued or  
rlliicli shall Le adopted or  issued l ~ u r s u a n t  to  l aw relating to the  use or  
c o n ~ t r u c t i o n  of buildiiig o r  prcnlises." Section I i  of saitl zoniilg ortli- 
nailw provides: "Sot l i ing lierein coiltai~letl sliall require  a n y  climige 
i n  t l i ~  l ~ l a n s ,  conctruction, size or designated u s r  of auy bui ldi~lg,  i t ruc-  
tu re  o r  par t  t l ~ ~ r e o f  fo r  which :1 huil(1iiig prrltiit 11aq been g r a n t ~ t l  hy the 
huilding iiispector before th i s  or t l i i~ance heconies effective and  tlip coil- 
striictioii of nl i ich f r o m  such plaiis sliall h a ~ e  been s tar ted n i t b i n  90 
days a f te r  tliis ordinance becomes cffectire," etc. 

T h e  building inspector of the  city of Goldshoro refused to g ran t  to  
t h e  plaintiffs a permi t  fo r  the  installation of gasoline purnps mid other 
filling station equipment ill saitl builtli i~g. T h e  city brought a sui t  to  
restrain the  o n n e r s  froin conlplcting t h e  gasoline filling stntiou, and 
f r o m  the  judginent rendered both part ies  appealed t o  the  Suprerile 
Court.  T h i s  cause is reported i n  200 S. C., 402, 157 S. E., 3% There- 
af ter  the  mat te r  n a s  heart1 by the board of atljustment, x h i c h  rendcretl 
i ts  drcisioii ill Jui i r ,  1931. Sa id  hoard fou i~ t l  t h e  f o l l o ~ i n g  facts  : " ( a )  
T h a t  pr ior  to tlie adoption of the  zoliing ordinance of the ci ty  of Golds- 
boro t h e  O W I I C ~ S  of said property applied to  t h e  board of altleriiir~n of 
tlic c i ty  of Goldsboro f o r  permission to install  two gasoline tanks 011 

the premises, a n d  tlie board of aldermen of the  ci ty  of Goldshoro voted 
f a ~ o r a b l y  on th i s  appl icat ion;  ( h )  tliat after the  adoption of the zo l~ ing  
ordinance a ci ty  official a d ~ i s c d  the owners of said p roper ty  tha t  if the  
property onilcrs sliould act upon this  authori ty  of the  hoard n i t l i in  
ninety days f rom tlie e f fec t i~  e date of tlie zoiling law tliat they would 
not h a r e  to a p p l y  f o r  a building p e r m i t ;  (c )  t h a t  tlie only a t t empt  of 
the owners of the  property to  act uniler \\liate\-er au thor i ty  n a s  granted 
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by the board of aldermen, within 90 days from the effec'tive date of the 
zoning law. was to place in  the building on the premises goods to be 
sold out of a filling station and grease dispenser; (d )  that  a filling 
ytatioil c:ii~not be olwrntcd ill 'Zoilc 1 Business' of the city of Goldsboro 
uillcss it comes within the esccptioiis set forth iii said orclinance, ~vliicli 
do not apply to the premises in question." 

Y'llerenpoii the board of adjustment w t e d  three to two approving the 
1.efusn1 of tlie building inspector to grant  n permit. The  plaintiffs by 
ccrftorarc, appenled frorn tlie order of the board of adjustinelit to the 
Supcrior Court. Xnny  afitlaxits n c r e  filed, and after hearing the 
plc:~tli~igs and affitlax its, the tr ial  judge, after considering the entire case, 
W:I< "of the opil~ion that the decision of the board of adjustment is in 
:dl respects proper, and that each of the grouiids of error set out in the 
petitioii for u r i t  of t er.tio,.ari should be disallov ed and OT-erruled." 

Fro111 tllc f o r c g o i ~ ~ g  juclgme~it plailitiffs appealed. 

L~Ko(~I )Es ,  J .  The plaintiffs assert : 
1. Tlint tlie z o i ~ i i ~ g  ortlilia~we ib ur~coiistit~itioi~al. 
2 .  That  the luolwrty owned by them 1s escn~pted  fro 11 the operation 

of the ort1in:ilice. 
Tlie last ut tcrai~ce of this Court upoil zoiiing ordinances is colitaiilcd 

in Elizabeth C i f y  c. ~ l y t l l c i f ,  201 S. C., 602. I11 this cass the philosophy 
of zoning ordinai~ces is expounded a i ~ d  applied. A11 th11 usual grouiids 
of ta;sault up011 the zoning t l i ~ o r y  were dibcussed ~ v i t h  a lundant  citatioll 
of iupportilig autlioritp. X o r e o ~ c r ,  the opinion d r a w  a clear line of 
tlciilarcntio~i bct\vecn the priliciplcs of law applicable to tlie zoning 
ordiunncc of Goltlshoro a d  those governing cases similar to Cl i i i f on  7%. 

0 1 1  ( ' ( I . ,  193 S. C., 432. 137 S. E., 183; JIncBcre v. E'aye f fe l~ i l l c ,  11)s 
S. ('., 51, 150 S. E., Gdq, ant1 others of like import I t  is deemed 
utn1cccssary to decide tlirx co~~sti tut ioi lal i ty of the entire zoniiig ordi- 
11:lilce upon t l i ~  particular facts presented by this record, if,  as a 
mnttcr of fact, the property of plaintiffs is csempt from the opcr a t '  1011 

of the ordil~nllcc by tlie terms tliereof. Hclicc, the inquiry arises: Arc 
tlic restrictioiis of the zoniig ordinrince applicable to the property 
of plaintifis upon tlic facts disclosed? 

On 2 December, 1989, before the zoning ordinance became efk'ecti~ c, 
the board of aldernlcn of the city of Goldsboro cscepted the property of 
plaiutiffs flsom the restricted district and granted a p ~ m i t  to install 
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( ~ n - o  gas punll)s in the present T_-nion nu.  Station." The zo~liiig ordi- 
iiance became effectire on 1.3 ,Iugust, 1930, and the plaintiffs had 90 
d:ys from said date, uiidcr swtion 1 7  of the ordiiialice, to act up011 the 
permit tlierctofore granted by the city. 011 11 Sorember,  t h e ?  ( l a p  
before the expiration of the time limit, plaintiffs placrd u11o11 the 
prenmisrs "a grease tlispenber ant1 goods to he \old out of a filling st:rtion." 
I t  \?ill he observed that qertiou 17 of the ordiliance u.e\ the esplscs~ioi~  : 
k ' A h d  tlie construction of nhicli from such plans shall h a w  hem .tarted 
v i th in  90 d a ~ s  after this ordinance heconles effective." Tlie plaintiff. 
conte~id that  the placing of n grease dispenser and certain n~erc l~ai id lw 
upon the premises constituted "co~lstruction . . . started." I n  othcr 
nard-, if plaintiffs lind a perinit to us t  the property for a ccr t :~ i i~  pur- 
pow ant1 p l a c ~ d  upon thc l)renliser, in good faith, goods and eijuipint~nt 
i,ssential to E U C ~  purpow, doc3s such act bring them within the rsel~lption 
of section 17 in the sense that the conrtruction has started, or to roniprc- 
tlic questioll in a smaller compass, nhen  tlocs construction start ! 

-\lanifcqtly, it  srrTe5 no useful purpose to pick vortls to pier+ a l~t l  
put tllnn under a microscope in order to d ~ r e l o p  or disclose occult :111(1 
peculiar meaning. The law is disposed to interpret 1:rnguage in tlic liglit 
of surrouliding circumstanccs and to g i r r  to words tlir~ir ordinary nic,aii- 
ing and significarrc~. T ~ P  nord  "started" used ill section 17, i~~terl~rcjtet l  
in its setting. is tloubtle~s synonjrnous n i t h  coinrnericc or hepin. 111 
TITords & I'hrases, First  S e r i ~ s ,  1'01. 2, it i~ w i d :  "The con~meliccrnc~lt" 
of a building ~vi th in  the mechanic's lien law, is the doing of soilic acst 
upon tlic ground on nhicli the builtling is to be erected, and in 1)ur- 

a t illon 11 suance of a d e s i p  to erect, the result of n l ~ i c h  act mould m k. 1 
to a person 1 ieming the premises, from ohserration alone. that the c r w  
tion of a building on that land had bee11 commenced. Work done in 
breaking tlic ground for a cellar is a commencement of a building, he- 
cause i t  must have chaiiged the appearance of the g r o m ~ d  so as to 41olv 
the purpose of the work. 

Courts are d i ~  ided upon the question as to whether the placing of 
rnaterial upon a building site iq a conlnlencement of the builcliiig. The 
Tcxas Court in Terry cct a/.  v. Texas Co., 225 Southwestern, 1019, held 
that  the placing of timbers for the erection of a derrick and marliineq-, 
including boiler, on the ground where an oil well was to be tlrilletl, 
complied ~ + i t h  the provisions requiring a person "to colnmerlce to drill," 
a well \tithin a certain period. The  I o n a  Court in Grazc r .  X a n n / n q ,  
7 N. W., 150, discussed the meaning of the ~vord  "starteil." The statute 
in question provided in substance that  if a debtor "started to l eaw tllc 
state" his property exemption n a s  restricted to wearing apparel. Tlie 
Court in discussing the meaning of the nord  "started," said that  it "do~. 
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2. Same-Evidence hcld insufficient t o  support fincting t h a t  employer 
hired a s  many a s  five employees i n  the business. 

\Yllerc, in a proceeding under the IVorkmen'g Coinpcnsatioli Act to re- 
cowr con~yensation for the cleat11 of a deceased emldoyee, the evidence 
fails to slio~v an election by the ernploycr and employees to be Iwund 
by tlie act, and upon appeal to the Superior Court from an award by the 
Intlu-trial (Commission, the court finds from the evidence that  the ern!)loger 
o\\iictl a planiiig mill and a wood or wagon shop, on adjoining land, one 
ol~crnted by steam and the other by electricity, but that they were oper- 
ated as  selnrate mid distinct busir~esses, each with a distinct patronage, 
ani, ~ ~ i t h o u t  conl~ectiun with each other, that the deceased employee was 
emllloyed in tlic pla~iing mill only, and that there \Yere less than five 
vml~loj-ees regularly in service in the planiug mill: H e l d ,  the evidence 
is insufficient to support the jurisdictional finding of the 1ndustri:ll Com- 
niiasiou that the employer had a s  many as  five employees in the same 
business, and there is 110 error in the judgmeut of the Superior Court 
disniissiug the l~roceeding on the ground that the Industrial Commission 
was without jurisdiction. 

3. Master and  Servant P i--Jurisdictional findings of fact by Industrial 
Commission a r e  reviewable by Superior Court on  appeal. 

\Yhere the Industrial Commission has jurisdiction of a l~rocecding for 
comlwlisation uiicler the IVorkmcn's Compensation Act, its findings of 
fact suyljorted by any sutficiel~t evidence, with reslxct to whether :In 
injured employee is entitled to compensatior~ and, if so, the amount, are  
conclusive upon the l~art ies  and upon tlie Superior Court on appeal, but 
t l ~ e  filldings of fact of the Industrial Commission upon which its juris- 
diction is based are not conclusive on the Superior Court, ant1 upon appeal 
to it  tlic court 1x1s the ])o\ver to approre, modify or set aside such filldillgs 
in accordauce with tlie findings of the court from all the e~idence n u -  
l~earillg in the record. N. C. Code, SOSl(pp). 

L P I ~ ~ ~ L  by the  dcpende~i t  of the decoased elnployee f r o m  l l u ~ ~ r c s ,  J . ,  
a t  August Tcriii, 193 1, of ERAAXLIS. ,Iffirnied. 

Tliis is  a proceedi i~g begun aiid prosecuted before tlie S o r t l i  Cnroliua 
1ntlur.trial Coniluissioll f o r  coriipensation under  the p ro~i r io i iu  of the 
Xortli  Carolinn JTorkmeii7s Compensation ,let. 

T h e  proceediiig n as  first heard by C'omnlissio~~er Dorsett,  011 24 J a ~ i u -  
ary,  1930, a t  Louisluurg, S. C. 

At th i s  hear ing  it  was agreed by the  parties to  the  proceeding tlmt 
a t  the  date  of liis death, to wi t :  31 December, 1929, T. 1%. Aycock was 
a n  employee of George H. Cooper, a t  liis plariirig mil l  111 the town of 

Louisburg, K. C.; t h a t  the death of said employee n a s  the rcsult of 

a n  accident which arose out of and  i n  the  course of his  employmelit;  and 

tha t  the  claimaiit  is  the dependent of the  deceased employee, as  defined 

in the S o r t h  Carol ina W o r k ~ n e n ' s  Cornpensation Act. 

T h e  employer, George H. Cooper, contended a t  said hearing tha t  lie 

was not bound by the prorisions of the  Nor th  Carol ina Workmen's Co111- 
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pensation Act, for the reason that  he did not h a r e  in i is  employment, 
at the date of the death of his deceased employee, t s  many as fire 
employees a t  his planing mill, and that  he had not r o  untarily elected 
to be bound by the provisions of said act. Upon these contentions, the 
said employer denied that  the North Carolina Industrial  Commission 
had jurisdiction of tlie proceeding, and contended that  the same should 
be dismissed. 

Commissioiier Dorsett heard the evidence and on the facts found by 
hiin held that  the Comnlission had jurisdiction of the proceeding, for the 
reason that  the employer had in his employnlent ill the business in 
which the deceased employee was employed a t  the date of his death, as 
inally as fire employees. H e  awarded comp<wsation to the dependent of 
the deceased employee, and directed that the employer pay the same to 
her. The employer appealed to the full Commission. Upon tlie lieariiig 
of this appeal, the fintii~igs of fact and eonclusioiis of lav. made by Com- 
missioner Dorsett were approred, and his  award affirmed. The  employer 
appealed from the award of the  full Commission to the Superior Court 
of f ake County. Upon the hearing of this appeal, the court found from 
tlie eridence certified to it by tlie Commission, and appearing in the 
record, that  a t  tlie date of the death of his  employee, K. H. Aycock, the 
employer, George H. Cooper, did not h a r e  in his employment, i n  the 
business in which his deceased employee was eniploycd, as many as  
five persons, and 011 this finding of fact held that the Sort11 Carolilia 
Illdustrial Commission did not have jurisdiction of this proceeding. 

From judgment dismissing the proceeding, the dependent of the de- 
ceased employee appealed to the Supreme Court. 

0. B. Moss and E d w a r d  F. G r i f i n  for appel lant .  
17arborougk & I'arborouglz and B iggs  & B r o u g h t o n  jor appel lee .  

C o s s o ~ ,  J. The  North Carolina Workme11's Compenst tion Act, by its 
espress provisions, does iiot apply to casual employees, farm laborers, 
or Federal Gorernment employees in S o r t h  Carolina; nor does it apply 
"to any person, firm or private corporation that has regularly in service 
less than fire employees in the same business within this State, unless 
such employees and their employer voluntarily elect, i n  the manner here- 
inafter specified, to be bound by the act." N. C. Code of 1931, section 
S081(u), (b) .  Section 14, chapter 120, Public Laws of Xorth Carolina, 
1929. I11 the absence of an election by both employer and employee to 
be bound by its prorisions, the act applies only to emplcyers, n.ho h a r e  
in their service, in the same business within this State, as many as fire 
employees. I n  the instant case, there was no eridence tiding to show 
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that  the  miploycr  and liis deceased employee had  elected to be bound 
11y thc  prorisions of tlie act.  T h e  N o r t h  Carolina Int lur t r ia l  Comrnis- 
sion, therefore, liad 110 jurisdiction of this  p rocc~t l ing  for  compcn.wtiou 
to he paid by the  employer to  tlie dependent of liis tleceasrtl eiriployrc, 
unclr,r thc  pro~i.ioiir of the act, unless tlie employer hat1 regularly i n  
liis r m l ) l o > m e ~ ~ t ,  a t  tlie date  of the  death of hi, employee, : n ~ d  ill tllr 
b u s i n c ~ s  i n  uliicli said cinployee was e~nployed.  as  many  as f i ~ c  W I -  
ldoy"~. 

T h e  Sort11 C a r o l i l ~ a  Indus t r ia l  C o n i m i s i i o ~ ~  found f rom the  e1 i t icwe 
a t  tlic hearing hefore Cornmissioner D o r s ~ t t ,  as  a juristiictional fact ,  
tliat a t  oaid tinic, the employer h a d  a.s m a n y  as  f i l e  employees ill the 
same busiiicss a5 tliat i n  n hich the deceasetl er i iployc~ n as cn l~~loye t l .  
0 1 1  th iQ finding, the  Commission lieltl tha t  it  had jurisdiction of tlic 
p r o c ~ t l i i i g ,  and on the facts  atlniittctl, awarded cornpcnwtioi~ t o  the 
t l epe~~t len t  of the deceased eniployce. *It the hearing of t h c  employer's 
a p ~ i r a l  f rom thc anarc1 of tlic ful l  C'ornmissio~i, thc S u p r i o r  ("onrt  of 
F r a ~ i k l i i i  County,  f o u ~ ~ c l  f r o m  the  r \ i t l t ~ ~ ~ c c  that  tlic einploycr (lid not 
a t  a n y  t i ~ i l e  f r o m  t l i ~  (late a t  nliicli tlic Nortli  Carol ina K ~ ' o r l ~ n c ~ n ' *  
C o m p e ~ i ~ a t i o n  Alct  hccanie effectire to  the  date  of thc accitlc~ital i l l jury 
nliich rrsultcd ill tlic death of tlir  rinl)loyw. 1i:t~e rcgulnrly in  h i <  
r ~ m p l o ~  n i m t  a t  tlie planing mill, a t  T\ lii~11 thc tI(~cea.cd e n ~ p l o ~  e~ n ns 
cn ip loy~t l ,  a s  inally as  five eniployccs, hut tha t  lie (lid h a r e  in  lii\ 
c ~ ~ n p l o y n i c ~ l t  a t  t l ir  p l t l ~ l i i ~ g  mil l  :I. ii1~11y as four  e~nl)loyrra\;  tliat thc 
ernplo,x-~r liatl i n  hi.: c m p l o p e ~ i t  dur ing  said tirnc. a t  the  noocl or 
~izrgoii sliop onnetl ant1 o p r a t e t l  by hiin t v o  ant1 at  tiln(xs three em- 
p l o y e ~ ;  tha t  the dec~asc t l  er~iployee was not employctl to  work a11d (lid 
ilot work a t  a n y  tinlr i n  t 1 1 ~  nooil or wagon shop, but work(v1 o111g at  tlie 
l)laning mill. Tlie plaliiiig mil l  a t  n h i c h  t h e  drccmcd eniployce was 
employed is locattd i l l  a shed n l i i rh   adjoin^ tlic 1,niltling in wl1ic.h tlic 
vootl or n a g o n  shop onned  and o ~ ~ e r a t c d  1)y George H. Cooper. is  
locatod. Tlie p l a n i i ~ g  111111 am1 the wood or  uagon  slwp a r e  both onntvl 
and  operated by George H. C'oopcr, but a re  oprrated as  v p a r n t c  and 
tlistinct busincsies. Tlie planing. mill  i s  operatetl by steam, nlille tlie 
wood or n a g o n  ill011 i, o l m x t e d  1,- c>lertricity. E a c h  hus111cs\ h a s  a 
separate  and  distinct patronage. Se i t l i c r  is opcratccl in  a n y  r e ~ p c c t  ill 
connection n i t h  tlie other. 

I t  i s  prorided i n  the  Sort11 Carolilia Workmen's Coinpensation Act 
tliat t h e  award  with rebpect to  compensation under  the provisions of 
said act. hy a member of the S o r t h  Carol ina Indus t r ia l  Commission, if 
not reyiewcd. i n  due t ime by the  fu l l  Commission, o r  tlie anarr l  of tlie 
ful l  Commission, up011 such rmien., shall he conclusire and h i n d i ~ ~ g  as 
to  all  questions of fact.  E i t h e r  p a r t y  to  n dispute n h i c h  has  become the  
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subject-matter of a proceedi~~g before the North Carolina Iuclnstrial 
Co~nniission, for compensation under tlie prol isions of thc Sor t l i  Caro- 
linn Vorkmen's Compelisation Act, may appeal from the an-art1 of said 
( ' o n ~ ~ l ~ i s s i o n  in said proceeding, to the Superior Court of the couliry in 
u l ~ i c h  the a c e i d c ~ ~ t  resulting ill injury to the eiiiployee happelled, or ill 
vhich tlie employer resides or has his priilcipal office, for errors of Inw 
under the same terms and col~ditions as govern appeals ill ordinar- civil 

.actious. S. C. Code of 1031, sec*tion SOSl ( p p )  ; section 60, chapter 
110, Public Laws of Sor t l i  Carolina 1928. The courts of this State, 
since the eiiactmcnt of the Sor t l i  Carolina Vorkmeii':, Coiiipclisatioi~ 
Act, have uniformly applied this statutory provisio~i with respcct to 
questions of fact il~volved in a proceedilig of which the Sort l i  Caroli i~a 
Intlustrial Commission hod iurisdiction, arid have held tliat ill such 
procecdi~igs, nhere there was evidence of sufficicut prcbative force to 
?upport tlie fiiidiugs of fact made by the Cornmissioli, ~ i o t ~ v i t l ~ s t a ~ ~ ~ i i ~ i g  
there was evidcilce to the contrary, such fi~icliiigs of f a c ~  are coiiclusi~e 
alld binding, not only on the parties to the proceeding, but also, where 
tlitlier party hns appealed from the award of the Conmission to tlie 
Superior Court, 011 said court. 111 such case, the Superior Court has 
p o ~ i e r  to revicw tlie award of the Coiiimission only as to errors i n  
matters of law appearillg ill the proceedi~ig. C'crbe c. l ' a r k e r - G r a h a m -  
Y c s f o l l ,  Inc. ,  a n f e ,  176, D e p e n d e n t s  of Poo l ,  deceased, c S i g m o ~ z ,  a ~ ~ f e ,  
172, Ii ' i l l iams v. 2'hompson,  200 K. C., -163, J1oo1.e c. S l a t e ,  800 N. C., 
300, S o u t h e r n  v. C o f f o n  X i l l s ,  200 S. C., 165, R i c e  c. P a n e l  C'ompaizy,  
189 N. C., 15.2. 

111 the i~istaiit case, we are of opiriio~l that there was no evitlcnce 
sufficieut to support the findings of fact made by Commi:,sioner Dorsett, 
and approred by the full Commission, upon which the C'onm~ission con- 
cluded that it had jurisdiction of this proceeding. T o  t l ~ e  contrary, all 
the evidence s h o w  tliat George H. Cooper, tlie employer, did iiot have 
in liis employnient in the busiiless in ~vhich  his deceased employee was 
einployed, a t  the time of liis death, as many as fire employees. For  this 
reason, there was no error iii the judgliient of the S ~pe r io r  Court, 
dismissing the proceediug. 

I f ,  however, it  be conceded that  there was rvidei~ce teiic iiig to support 
the findings of fact on which the Commission conclud~d that  it had - 

jurisdiction of the proceeding, and also that  there was chvideilce to the 
contrary, tending to support the findings of fact by the Superior Court 
on which the said court held that  the Cominission did i ~ o t  have juris- 
diction of the proceeding, the question presented for dwis io~l  by this 
appeal is, whether the findings of fact madcl by the C o ~ n ~ ~ i i s s i o n  were 
conclusive aud binding on the Superior Court, and therefore !lot srlt~jec~t 
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to re\ iew O I I  t he  appeal  to  said court.  T h i s  question, n e  t l l i~ik,  m m i -  
fcstly, 111u~t be ansnered i r i  t he  ricgative. T h e  question 1i:is not liercto- 
fore bcc.11 p r e w ~ t e c l  to this  Court ,  and  we, therefore, h a l e  110 tlecisiuu 
w l ~ i c l ~  ilia- hc cited as a n  a u t h o r i t ~ ,  but 110th a proper  co~is t ruc t io~i  of 
the  language of the  statute, and  well-settled principles of Ian. lend ui 
to t h e  co~lclusioil tha t  n h e r e  the jurisdiction of the  S o r t l i  Carol ina 
I~ i r lus t r in l  Cornmissioil to  hear  and  consider a claim for  c o m p e u s a t i o ~ ~  
uiider the llrox isions of the  S o r t l i  (larolina Workme~i ' s  Corlllmlsatioll 
*let, ib cliallenged by all employer, on t h e  ground t h a t  he  is  not subjest 
to  tllc provisions of t h e  act,  tlie findings of fact  made  by the  Comrnissio~i, 
on n llich its jurisdiction is dependent, a r c  not corlclusive on the  Superior  
( 'onrt.  a ~ l t l  tha t  said court h a s  both the power and  tlic duty,  oil the 
tiplwal of t i the r  p a r t y  to the  proceeding, to consider al l  the c\i(lencc> 
ill the iccord, allti find therefrom t h e  jurisrlietio~lal facts, n i t h o u t  regart1 
to tlie finding of surh  facts  by the Commissio~l. -1 contr:rry lioldilig 
iniglit p r e e i l t  n serious qurstion as  to the  validity of the  s tatutory pro- 
I i s i o ~ i  n it11 respect to the  effect of t h e  findings of fact  madc hy the 
Conimisioi i .  

T l i ~  Ian is  \ \e l l  scttletl tha t  where the  S o r t h  Carol ina Indus t r ia l  
('omii~is-ioil has  jurisdiction of a proceeding f o r  corr~peilsation under  tlie 
provi.io~iq of the Sort11 Carol ina Workmen's C10111pe11satio1l L i ~ t ,  i ts f i~ id-  
iiigs of fact  wit11 respect to wl~et l ier  or riot a n  irljured employee is en- 
titled to compcrisatioil, arid, if so, in  what a ~ n o u n t ,  a r e  coriclusi~e mid 
bin(1i11g not otily 011 the part ies  to the  proccediiig, but n l ~ o  \ \here  either 
par ty  lia, appwlced. f rom the  av arc1 of the Commissioli to the  Supcrior  
( 'ourt ,  oi l  * n ~ t l  collrt. TYli(>r(~, 11o\\ P V C , ~ ,  the juricdictiot~ of tlie Coiilr~liiciioll 
iq challe~igetl by the  clnployer O I I  t he  ground tha t  h e  is not ~ O U I I ~  by tlie 
p r o \ ~ i ~ o ~ i ~  of the Sort11 Carol ina TVorkmeii's C'ompcl~satioli d l c t ,  the  
f i~lcl i~igi  of fact  iii:\tle by the  C'oinriimioi~ on nl i lch its juriqdiction is 
depcndci~t .  a r e  not conclusive 011 the  Su1):'rior Court.  0 1 1  nn appeal  to 
salt1 court,  the  fintli~ig, of fact  made  hy the  C1omi~li&n may 11e : ~ p -  
pro\etl ,  ~nodificd or  sct asidc, i n  accordaiice nit11 t h e  f i~i t l i~igs  of thc 
court fro111 al l  tlir c\ itlmcc., appeariiig in tlic rerord. I n  the i ~ ~ s t a i i t  CLISC, 

oil it. finili~lgs of fact ,  nhicl i  a re  supported hy the e \ i d e ~ r e ,  the Su- 
l c r i o r  ('oul-t llel(\ that  tlic C o m r n i s s i o ~ ~  had no jur is t l ic t~on of tlie pro- 
ceedi~ig and  therclfore ordered aiid atljudgpd tha t  the proceeding. be 
dismissed. T h e  jutlgnient disinissing the  proceecliiig is 

-Iftirnied. 
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CLISTOS COTTOS JIILLS, ISLORPOIUTED, v. KOBERT GOLDBEHG a m  
E'IIASli GOLL)BEI{G, I ' A K T ~ E I ~ ~ ,  TKADIKC~ AS AMEIIICAS METAL AKL) 
JVASTE CORIPAlS I. 

(Filed 6 April, 1932.) 

1. Sales U d-After refusal of slupnlent by purchaser I he seller is not 
required to  make fur ther  tender of perfomlance. 

JYliere the purchaser wrongfully refuses to receive shipment of goods 
uucler a written contract the seller is not bound to tender further perform- 
auce if he is able, ready and willing to make delivery, and -here the 
evidence is coliflictiiy as  to \vhether tlie refusal was vrongful, an issue 
of fact is raised for the determination of the jury. 

2. Sales C; c-\Vliere purchaser \wongfully refuses to accept goods seller 
m a r  rcsell on  open lnarket  to  mitigate damages. 

Where the purchaser nrongfully refuses to accept a shi~meii t  of goods 
under a nr i t ten coiltract, the seller, as  agent fur the purchaser, may, 
in good faith resell the goods on the open market a t  a fair sale uild 
apply the proceeds to the payment of the contract price in diminution 
of his loss, and recover of the purchaser the d~ffcrence bet\\een the con- 
tlnct price and the amount obtained from the sale 011 the open marhet 
\\lien the latter is less than the former. 

3. H;~~ne-Burden i s  on  purchaser t o  prate tha t  seller failed to use due 
diiigtbncr i n  resale of goods \vhen relied on by him. 

IYliere the purchaser of goods under a contract nrol~gfully refuses to 
accept them, and the seller resells the goods on the open market to 
dimiilish the damages, and the purchaser alleges that the seller failed 
to use due diligence to  obtain a fair price for the goods in the resale: 
Held,  the burden is on the purchaser to prove the seller's failure to use 
due diligence when relied on by him. 

CIVIL ACTIOX,  before E i a i - d ~ n g ,  J., a t  March  Term, 1931, of G I ~ T O A .  
011 PO So\e rnbcr ,  1925, tlie plaintiff and  the d ~ f c n d a i i t s  entered illto 

a ~br i t t e i i  coiltract p ro l id ing  in substance that  the  plaintiff would cell 
mid t h a t  tlic clefendants mould buy t h e  e i ~ t i r c  production of cotton n a s t e  
of plaiutiff "over the  year  1939 f r o m  I J a u u a r y ,  1929, tlirough 3 1  
Decembcr, 1929." T h e  quality of n a s t e  c o ~ i ~ l s t e t l  of thr1.e grades speci- 
fied i n  the  contract as  "motes, card-fly and  white-dust-house." T h e  
sh ipn ie i~ t s  \i ere to be made  "moiitlily a s  accumulated n i t h  bill of lading 
attached." According to the terms of tlie coiltract, the  plaintiff shipped 
to tlic defcildailts cer tain waste on 6 February ,  1929, 2 Apri l ,  1929, 3 
l I a y ,  1929, 3 1  May,  1929, 1 J u n e ,  1929, ant1 12 Julie, 1929. S o  objec- 
tloii ~vaq iiiadc by the dcfelitiauts as  to the  qual i ty  or packing of t h e  
)Taste un t i l  the shipment of 1 2  J u n e ,  1929. On 1 J u n e ,  1929, the  
tlefeildaiits notified tlie plaintiff as  fo l lous :  "Regret to  advise you ship- 
ment motes 12 J u n e  much loner  i n  qual i ty  t h a n  before. W e  callnot use 



a t  in7 oire price. Plcase n i r e  disposition or indicate o u r  itlea of price 
:tt l juatl~if~lt." H e r e  the colltroversy hetween the  part ies  1jcp11.  011 1; 
. J ~ I I ~ ,  r l ~ c  plaintiff ad\  ised the defendants t h a t  the sliipmcnt of 12 J ~ I I ~ ,  
was i t l e ~ ~ t i c a l l y  of the banle qual i ty  as  prior sh ipn~ents ,  ant1 on 27 Junt , ,  
the  p1:liiititt f u r t h e r  a t l ~ i s e d  t h e  tlefeudants tha t  it  would not espect 
them to accept "the same k ind  of mater ial  oyer the  balance of this year  
as  per our  coutract ~ r i t l ~  J-OU." 011 2S J u ~ ,  tlie defeiltl:~iit ~ i o t i f i ~ t l  t l l t  
])laintiff t h a t  by re ason of the lo\\. qual i ty  of waste they n o d d  not :~cccpt 
the *ulllcJ and tha t  tllc inaterial n a s  still  i n  the car  on sitling aid tie- 
iuurrape accruing daily. O n  1 9  J u n e ,  the plaiiitiff notified the tlefciltl- 
an t s  tha t  the  inaterial furnisllcd naq in accordance nit11 the  c3ontract 
and  that  it  n ould expect the  dcfe~idal i ts  to c o n t i ~ ~ u e  accepting s h i p n l e n t ~  
o\ c r  thc balance of the  year. I n  the m e a u t i ~ n e  the defendants rcque~tct l  
t h e  p l a i ~ ~ t i f f  to  i n ~ e s t i g a t e  the qual i ty  of mater ial  shipped, nl i i r l l  the  
plaintiff refused, taking the position t h a t  a l l  slliprncnts v c r e  strictly 
i l l  accordance u i t h  the colitract. Thereafter ,  on S J u l y ,  1929, t l ~ c  de- 
fendant> notified t h e  plaint i f f :  "We will h a l e  to refuse a n y  f u r t h e r  
h l ) m c ' ~ t ~  you inakc us unlcss you shon a willingness to do what i s  
riplit r c g ~ ~ l i n g  t11c sliip~nellt  of fly and  motes i n  question." Thereafter ,  
ou 1 2  P e l ~ t e n ~ h e r ,  the p l a i ~ ~ t i f f  l~otifietl the defendants tlicy hat1 ornittcd 
a ~ r d  i e f u w l  to g i \  e s l l i p p i ~ ~ g  instructions fo r  fu r ther  111aterial and tha t  
as. a result thereof tha t  tlic plaintiff n ould sell "at tlie end of each month  
our  l ) r o d u c t s i n  tlic ope11 market  a t  t h e  highest posilblc price, c l ~ a r g i u g  
2111 lo.+ to  1o11." 

T h e  plaintiff' coilteiidetl a d  offered e\ idence tending to show t h a t  
the output  of the  mill  a t  contract price a f te r  breach by the defel~dmlt., 
~ ~ o u l t l  h a ~ e  amounted to $7,082..36, and tha t  i t  had  received tlierefor 
by sale in  the  open market  $4,040.11, and  that ,  therefore, i t  suffered 
damage i n  the  s u m  of $3,042.43. 

T h e  defcndar~ts  alleged and  offercd ex itlence tending to show tha t  the 
plaintiff liad breached the  contract by undertaking to d c l i ~ e r  inferior 
qual i ty  and by ~ ~ c g l i g e n t l y  packing and  mixing the mater ial ,  whic.11 
resulted i n  a loss of $1.300, and they ask for  recolery of said amount  
f rom the  plaintiff. 

T h e  j u r y  found that  the defendants breached the contract a ~ l d  assessed 
tlarnages i n  the sum of $3,012.43 wit11 interest f r o m  31 December, 1929. 
The four th  issue relating to  tlie defendants'  counterclainl was not 
answered. 

F r o m  judgment u p o l ~  the  ~ e r d i c t  ill favor  of plaintiff, the  defeudauts 
appealed. 

H .  C'. Jones ,  B l o c &  HarX,lcy and  E .  B. B e n n i n g  f o ~  p la in f i f i .  
C l y d e  R. H o e y  and S. J .  D u r h a m  for de fendan f s .  
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B n o o ~ ~ s ,  J .  Evidence was offered by the plaintiff in support of its 
claim and tending to show full compliance with the contlact on its part  
and breach of contract on the par t  of defendants. Likewise the defend- 
ants offeretl evidence tending to show a breach by the plaintiff, thus 
r e l i e~ ing  the defendants from the duty of accepting .he shipments. 
Therefore. in the last analysis the cause was reduced to an  issue of fact. 

The principles of law involved are plain and well settled. I f  a buyer 
of goods, without legal cause, refuses to accept the goods hefore the time 
for performance has expircd, such refusal dispenses with the necessity 
for tender, if the seller is otherwise able, ready and willing to comply 
with the tcrms of the contract. W i l s o n  v. Cot ton  ilIills, 140 S. C., 52, 
52 S. E., 250; W a r d  v. Albertson, 165 N. C., 218, 81 S. E., 168; Bryant 
c. Lzcnzbcr Co., 192 N .  C., 607, 135 S. E., 531; Il'adp c. L ~ l f f ~ r l o h ,  
196 N. C., 116, 144 S. E., 691. The  opinion of the Court in the W a d e  
ease, supra,  quotes with approval the following pertinent proposition of 
law: "12enunciation by one party escuses the other f r o n  any further 
offer to perform, so that the failure of such other party to perform or 
to tender performance does not give to the party wllo was originally in 
default the right to treat the contract as discharged because of such 
noliperformance; and such failure docs not show tliat the party v h o  was 
originally not in default and who has omitted to perfoam further, or 
to tender performance, has consented to treat such contract as discharged 
so as to prevent him from enforcing it thereafter, at least by a11 action 
for damages or some similar appropriate remedy." 

I f  the defendants, without legal cause, refused to accept further sliip- 
ments, the plaintiff had the right to resell the material specified in the 
contract as agent of defendants and to recover from them the difference 
between the contract price and tliat obtained on the resale, if the resale 
v a s  made within a reasonable time, fairly conducted, with full notice, 
and consummated in the exercise of utmost good faith. Lamborn  v. 
Holl ingsworth,  195 N .  C., 350, 142 S. E., 19. The  p aintiff offered 
evidence tending to shorn performance of this duty. Howel-er, the de- 
fendants contended tliat if plaintiff had exercised reasonable care and 
diligence in selling in  the open market, the price obtained xvould hare  
been equal to or i n  excess of that  specified in the contract and conse- 
quently plaintiff would have suffered no damage. I n  this connection, 
the tr ial  judge instructed the jury that  the burden was 9x1 the defend- 
ants to show that the market value was more than the cortract price. 

The defendants assert that  the court, by such instru:tioa, imposed 
upon them a burden of proof not contemplated or permitted by law. 
Manifestly, i t  was the duty of the plaintiff to exercise reasonable dili- 
gence to diminish and minimize the loss resulting from the breach of 
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contract by u ~ i d e r t a k i ~ l g  to dis l~ose of tlie n a s t e  f o r  tlie best price obtain- 
able, uiitlei- a l l  the circunlstailces. 11asoa1 tl-Sho1 t u. I I a r d i s o n ,  114 
S. C., 4b2, 1 9  S. E., 7 2 s ;  *Il;lls c. AlltZ2ue, 167  3. C., 707, 1 2 2  S. E:., 
7 6 2 ;  C 'ons fruc tzon C'o. c. Il'r/qhf, 169 S. C'., 456, 127 S. E., 580. 

Tlle p e r t i n e i ~ t  principle of l a n  n a b  thus  stated i n  the  M i l l s  case,  
a u u r a :  " I t  ~ r o u l d  seem to he more i n  accord with fairness  to require  
tlie d c f a u l t i i ~ g  seller-tlie p a r t y  charged with respo~lsibi l i ty  f o r  hreac.11 
of the  contract-to p rore  t h a t  s imilar  goods could have been readily 
procured i n  the  market  t h a n  to require  the r e i d e e  to sliow t h a t  like 
goods could not bc obtained i n  the  market." T h a t  is  to  say, if the p a r t y  
i n  default asserts tha t  the  otller p a r t y  h a s  failed to exercise reasonable 
cliligeilce ill d i rn i i~ i sh i l~g  a n d  nl i i~i inizing the  loss, t h e  burden is  upon 
such defaul t ing p a r t y  to establish his  coiltention by  proper  evidence. 
Vieuecl i n  this  light,  the i i~struct ioi l  complained of cannot be held fo r  
error .  

S o  error .  

COJIJIISSIOSER O F  RASIiS, ox RELATIOS OF TI IE  FARMERS BANK AXD 
TRUST COJIPASP OF FOREST CITY, v. FLOREKCE MILLS, INCOR- 
PORATED. 

(Filed 6 April, 1932.) 

1. Banks and  Banking H e--Exclusion of testimony i n  th i s  case with 
respect t o  consideration for  pledging of assets of bank held error. 

JVhere ln an action by the rcce i~er  of a bank to recover assets of the 
bank pledged n i th  a depositor to secure the deposit, the receiver contends 
that the pledge \ \as  nithout consideration and void, and the depositor 
contends that the security n a s  give11 in consicleration of future or in- 
creased deposits, and the rcceipt therefor is ambiguous: Held,  the exclu- 
sion of testimony of the active president of the bank as  to a conversation 
w t h  the active vice-president of tlie depositor tending to establish that the 
security n a s  giren in consideration of future or increased deposits is 
error, there being 110 testimony by other nitnesses supplying the excluded 
testimony. 

2. Trial E c-Charge i n  this rase held insufficient t o  meet requirements 
of C. S., 361, and  a new tr ia l  is  awarded. 

TVhere the trial court in his charge to the jury explains the law ap- 
plicable and gives the contention of the parties, but fails to instruct the 
jury a s  to the application of the law to the substantial features of the 
case, the charge is insufficient to meet the requirements of C. S., 564, and 
a new trial will be awarded. 

3. Banks and  Banking H e--Conimissioner of banks must  sue i n  his 
individual name. 

An action by the commissioner of Banks to recover assets of the in- 
solvent bank must be brought in his individual name, but his failure to 
do so may be cured by amendment. 
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APPEAL by drfe l~dant  from S id . ,  J., at  August Term, 1931, of RUTII- 
EKFORD. New trial. 

The plaintiff brought suit to recover certain collateral securities 
alleged to be tlie assets of the Farmers Bank and Trust  Company of 
Forest City, which is now in the hands of the plaintiff' as liquidating 
agelit. The  securities coiisist of two notes and approxinlately five hull- 
tlretl shares of stock in certain manufacturing conipanie:,. The  plaintiff 
alleges in substance that while tlie bank was insolvent the officers of 
the bank fraudulently and without a valuable consideration deposited 
tliese securities with tlie defendant for the purpose of obtaining the de- 
fendant's patronage and deposits. Upon the pleadings tlie court forniu- 
lated the issues which were answered as follows: 

1. Was the Farmers Bank and Trust  Company of Forest City, S. C., 
insolvent on 1 4  January,  1930, as  alleged in the complaint? Answer: 
Yes. 

2. Did thc defendant on 1 4  January,  1930, obtain the securities de- 
scribed in the complaint without a raluable consideralion, as alleged 
in the complaint? Answer: Yes. 

3. Did the defendant on 14 January ,  1930, unlawfully and fraudu- 
lently obtain the securities as described in the complaint from the F a r n -  
ers Bank and Trust  Company of Forest City, K. C., ai, alleged in tlie 
coniplaint Z Answer : Yes. 

Judginent was rendered for the plaintiff and the  defendant appealed 
upon assigned error. 

D. 2. S e w t o n  and B. 1'. Jones ,  Jr., for p la in t i f  
Quinn,  HanzricX; d H a r r i s  for de fendan t .  

, I ~ ~ a r s ,  J. 111 reference to the second issue his Hclnor stated the 
plaintiff's chief coutention to be that  the securities in qu3stion had been 
turned over to the dcfendant, not to secure future deposits, but to secure 
such as were in the bank at the time of the transfer, that  the alleged 
agreement between the parties was not supported by a valuable consider- 
ation, and that  tlie issue should be answered in the affirmative. H e  
stated one of the defendant's contentions to be that  a part  of the 
consitleration was a promise by the defendant to give the bank the benefit 
of future and additional deposits. Then follows this instruction: "If 
you shall find tha t  to be a fact, the court instructs yo11 that  i t  would 
be your duty to answer tlie second issue KO, because that  would be 
a valuable consideration." 

Tlirougliout the tr ial  the defendant insisted that  the defendant's 
promise of increased deposits was really the controlling factor in the 
agreement and, indeed, the principal consideration. T o  establish its 
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contention the  defendant introduced as  a witness t h e  active president of 
the bank and  offered to show by h i m  tha t  h e  had  a conversation nit11 
the a c t i ~ e  ~ icc-pres iden t ,  and t h a t  tlie collateral n a s  to be-turned ovpr 
to t h e  defendant f o r  the  purpose of qecuring w h a t e ~ e r  deposits tl ir  
defendant might  make in the  f u t u r e  as  ne l l  as  the tlepoqit the11 ill t h r  
bank. T h i s  eT idence was  excluded. 

I f  the ilistructiox~ g i r e n  the  ju ry  on this  poixit v a s  corrcct, tllc 
ex-idel~cc n as ilnproperly excluded. T h e  appellee s a y  that  the rcccipt i. 
the best el itlence of the purpose f o r  which the collateral n as deli] erc~d ; 
hut the  clause '(any and al l  deposits rnadc" is  suvept ib le  of more tha11 
one interpretation a i d  is  therefore subject to explanation. W e  find 
nothing i n  the  testimony of the other  witnesses wliich supplies the 
excluded evidence. 

W e  a r e  of opinion t h a t  t h e  instrur t ion on t h e  th i rd  issue is not 
iufficiently definite. F r a u d  TIas t h u s  defined: "As regards f raud ,  it  is 
not essential t h a t  false assertions be made i n  express xords,  but frautl 
m a y  he accoxilplished by er~couraging and taking a d ~ a n t a g e  of :L de- 
lusion knon11 to exist i n  the  minds of others. I n  other  nords ,  f r a u d  m a  
he tl(dincd a s  a n y  trick or artifice, n h e t h e r  perpetrated by  means of f a l w  
statementi ,  c ~ o l ~ c t d m e n t  of nlaterial facts, o r  deceptire conduct, vliirll  
is intcwded t o  and does create ill the  mind  of another  a n  erroneou. 
ixnpression concerning the  subject-matter of a transaction, n l ~ e r c b y  t h r  
la t ter  is induced to take action or  forbear  f r o m  action with referellcr 
to  his  property o r  a legal r ight  of his w11ich results to  his  disaclrantagc 
a ~ ~ d  n liicll he  -\t ould not ha7 e consrntcd to had the i m p r e s s i o ~ ~  in hi. 
~ n i ~ l d  bcen correct and  i n  accordance with the  real  facts." 

Af te r  setting out the  contentions a s  t o  the facts  the charge procettlb: 
"From all this  testimony and  under  tlle dt4l1ition of f raut l  as  g i ~  cli to 
yo11 by the  court,  the plaintiff says this  t ransact ion was frauduleut ly 
euterccl into, tha t  is, t h a t  i t  was mtered  into f o r  tlie purpose of depriving 
the othcr creditors and  stockholders ill the F a r m e r s  B a n k  aucl Trus t  
Company of tlicir l a v f u l  r ights  and  f o r  the  purpose of giving url lanful  
preference to tlie d e f e n d m ~ t  corporation. A11 of th i s  the  defendant de- 
~ ~ i e s ,  and cor~teritls and  i ~ ~ s i s t s  t h a t  there was no such interition on t l ~ e l r  
par t  and t h a t  t h t y  actually did not do anyth ing  un lanfu l ,  but  on the  
contrary tha t  they were in  t h e  ordinary coursc of bnqincss t rying to 
protect the interests of the  corporation a n d  tlie stockholders of the  
Florence l l i l l s ,  Incorporated,  and  t h a t  a l l  their  transactions mere bo11:1 
fide and  sincere, and  not f o r  t h e  purpose of defrauding anybody, on the  
par t  of anybody, and  t h a t  f rom al l  tlle evidence you should fa i l  to  fiutl 
as the plaintiff contencls by the  greater  weight of t h e  e d e n c e  and you 
should answer it ,  So. ' '  
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liot mean  t h e  actual  setting out on a journey, bu t  mean:! the  commence- 
melit of t h e  enterprise o r  under tak ing ;  and one who liad placed his  
n a g o n  close to the house ready to be loatled with g o d s  and  a par t  
of t h e  goods were placcd i n  boses out  of the  house and t h e  appearance 
i n  the  house indicated a s tate  of preparat ion f o r  moving will  be deemed 
to l iaro 'started' to r e m o ~ - e  f r o m  t h e  state." 

So, i n  t h e  present ease, if the  plaintiffs, i n  good fa i th ,  and  in  pur-  
suaiicc of a permit  granted f r o m  the ci ty  of Goldsboro, h , td  placed filling 
station cquipmcnt and  supplies upon  tlic premises with t h e  i n t e n t i o ~ ~  
of operat ing such station ill fu l l  conforinity with t h e  authori ty  pre- 
riously granted,  then i t  cannot be said, a s  a mat te r  of law, tha t  the con- 
.~ t rnc t ion  liad ~ i o t  s tar ted before the  expiration of the t ime l imit .  

Zoning o r t l i n a ~ ~ c e s  a r e  i n  derogation of the r ight  of p r iva te  property, 
and nl lere  esempt io~is  appear  ill favor  of the  property owner, they 
sho11ld be liberally construed i n  favor  of w c h  owner Furthermore,  
it  is to  be noted tha t  filling stations co nomine a r e  not expressly cs-  
cludccl f r o m  zone 1. 

Wl1ilc t h e  board of adjustment  is  clothed with certain power and 
discretion i n  de te rmi~i ing  quest io~is  affecting the administrat ion of 
z o n i ~ ~ g  ordinances, n c ~ c r t h e l e s s  i n  the case a t  bar ,  the controversy 
i ~ n o l v c s  the inquiry as  to whether under  t h e  facts  and  ci~.cumstances the  
zoning o r t l i ~ l a i ~ c c  precludes the plaintiffs f rom installing the gas pumps 
in accordance with the  permit  f r o m  t h e  city. 

T h e  plaintiffs c o ~ i t e ~ i d  tha t  pr ior  to t h e  e f fec t i~  e date  of t h e  ordinance 
they had startccl o r  begull t h c ~  i~is tal lnt ion of the  gas pumps i n  good 
fai th .  T h e  city tle~iies such contention. 

Thus ,  a n  issue of fact  is produced for  the  determination of a jury.  
Rercrsed. 

MRS. TENPIE ATCOCK, WIDOW A S D  DEPESDEKT OF W. H. ATCOCK, A 

DECEASED EMPLOYEE. v. GEORGE H. COOPER. 

(Filed 6 April, 1932.) 

1. Master and Servant F a-Workmen's Conlpensation Act does not apply 
to business hiring less than five re-wlar employees. 

The North Carolina Workmen's Compensation Act provides that  it  shall 
not apply to employers and employees where there are less than five em- 
ployees regularly employed in the business within this State unless the 
employer and eml~loyees shall elect to be bound by the act. N. C. Code of 
1931, 8081 ( u ) .  
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T h e  iiistruction is  subject to  tlie criticism set fort11 i n  TT'afson c. 
l'anning Co., 190  X. C., 840, 1T'illiums c. Coach Cn., and  other cases. 
Tlie requirements of C. S., 564 a r e  not met by a general statcnlent of 
legal principles whicli bcar up011 the  issues re~i iotcly but not wit11 abso- 
lute  directness. Tl ie  t r i a l  court  ina t l~er te i i t lg  disregarded a n  appl ica t io~i  
of the l a w  to tlie substantial features  of tlie case, the instructions 011 

tlie th i rd  issue coiisisting of a d e f i ~ i i t i o ~ l  of f r a u d  a ~ i t l  the contentions 
of the parties. 

I t  is suggested t h a t  the t r i a l  of tlie cause niay be simplified by refer- 
ence to the priiiciples stated on both sides of the  question i n  51  -1. L. R., 
296. 

TYe have recently lield tha t  the Conimissiolier of Banks  inust sue ill 
h i s  individual  iiarile R I I ~  tha t  tlle fa i lu re  to do so m a y  be curctl by 
amendment .  

S e w  tr ia l .  

STATE v. J. D. FLEMIXG. 

(Filed 6 April, 1932.) 

1. Homicide G b--Killing with deadly wcapon raises gresumptions of 
malice and  t h a t  killing was unlawful. 

Where upon the trial for a homicide the solicitor dots not ask for a 
conviction of murder in the first degree but of murder ill the sccond 
degree or manslaughter, and the defendant admits lie kilied the deceased 
with a pistol but contends that  the deceased was attacking him with 
n knife, and that  the killing was in self-defense, tlie iilling with the 
deadly weapon raises tlie presuml)tions of malice and tlia: the killing was 
unlawful, both of which presumptions the defendant must rebut by his 
evidence, and where he rebuts the presumption of n~alice only, the 
presumption that  the killing was unlawf'ul remains, making the c r i~ue  
manslaughter. 

2. Criminal Lam L c--Esclusion of testimony will not be held fo r  re- 
versible e r ror  where othcr  evidence of same import in; admitted. 

Where, in a prosecution for homicide, tlie prisoiier p l e ~ d s  self-defense, 
the exclusion of evidence, over his objection, tending to shorn the deceased 
had a grudge against him is not reversible error when other evidence 
to the same effect is admitted a t  the trial without obje~tion. 

3. Criminal Lam I g-Instruction i n  this  case held t o  conform t o  C. S. ,  
364, a n d  was sufficiently full. 

Wliere, in a prosecution for homicide, the court stat2s the esseritial 
cxvidence in the case in a plain and concise mnnner, and thsplains the law 
arisinq thereon, tlie instruction meets the requirements o l C. S., 561, and 
will not be held for error, there being no request by the defendant for 
special instructions. 
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4. Criminal Law L e-Court may fix maximum and minimum sentence 
within statutory allowance in his discretion which is not reviewable. 

The question of the imposition of a sentence on the prisoner convicted 
of manslaughter within the maximum and minimum allowed by statute, 
C. 8.. 4201, is within thr discretion of the trial court and is not re~iew-xble 
on appeal. 

A l ~ r ~ a ~ ,  hy the defendant from Oglesby,  b., at October Term, 1031, 
of SLRRY. S o  error. 

The  defenda~it  in this action was convicted of inanslaughter. 
I t  n :~ s  ntljudged by tlie court that  he be confined in the State's prison 

for a term of not less than fifteen or more than twenty years. 
The tlefei~dant appcaletl from the judgment to the Supreme Court, 

assigning errors a t  the trial. 

A l f f o r n e ~ , i - G e n e r a l  B r u m n z i f f  a n d  A s s ~ s f a n i  L l t t o~ . l~e ! l -Genera l  Searr ell 
for t h e  S t a t e .  

Folgcr  tC E'olger for d e f e n d a n f .  

Coxxox .  J .  -It the tr ial  of this action, the tlcfcndnnt admitted that  lie 
killed thc deceased with a dcadly neapoii, to wit, a pistol. H e  contended, 
howex er, rliat a t  tlic time he fired his pistol a t  the deceased, the deceased 
was a.sanlti~ig him with a dendlv weapon, to n i t ,  a lrnife. H e  relied up- 
on hi,. plea of self-defense, and contelided that for that  reason he was not 
guilty of murder or of manJaughter,  as charged in the indictment. There 
was eritlencc nliich strongly supported the corltentioi~s of the defendant, 
and to q11on- that  the homicide v a s  cscusahle because colnriiittetl by the 
defendant ill self-defense; there was evidence to the contrary, which 
tended to contradict the te~tirnon- of tlie defendant, who testified as a 
witness in his own behalf, and to s11ow that the hornicide lvas a t  least 
manslaughter, if not murder in the  second degree. The solicitor for the 
State announced a t  the tr ial  that  he did not coriteud that the homicide 
was murder in tlie first degree, but did contend tha t  it was murder in 
the second degrce or niaidaughter.  The  evidence, both for the State and 
for tlit tlcfentlant, was submitted to tlie jury under a charge nhicli 
appears ill the statement of case on appeal certified to this Court. 

l)efeiidant's assignments of error based on his exceptions to the rulings 
of the tr ial  judge with respect to the evidence cannot be sustained. The 
error. if ally, in sustaining the objection of the State to the testimony 
of the defendant that  the deceased had a "grudge" against him, was not 
prejudicial to the defendant, for the reason that  abundant evidence to 
that effect n a s  subsequently offered by the defendant, and admitted by 
tlie judge without objection by the State. There was no error in the 
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refuml of the judge to sustain the objection of defe~idant to the intro- 
duction of the  shirt worn by the deceased a t  tlie time h e  was shot and 
lrilletl by the defendant, as evidence tending to sliolr- tlie location on the 
person of tlic deceased of the fatal  wound. The shirt n-a3 clearly 
competent as el-itleiice for that  purpose. 

.iseignnicnts of error based upon tlefendant's e scep t io~~s  to the charge 
of tlic court to the jury, duly noted in tlie rccord, and tiiscussctl ill the 
brief filed in his behalf in this Court, cannot be sustained. The court 
properly instructed the jury as to the law with respect to the burden 
assumed b j  the defendant when lie ad~iiitted that he killld the deceased 
with a deadly weapon, and relied upon his plea of self-tlefcnse for a 
verdict of not guilty. I n  S. 21. E'otcler, 151 K. C., 731, 66 S. E.. 567, 
tlie tlcfendant was conr-icted of n~anslaughter,  not~r-ithstal~clil~g tltere ~ v a s  
eridciice at the tr ial  tending to sustain his plea of not guilty, because 
tlic homicide was committed in self-defense. I n  that  case it i.: said : 
"h u~ilawful  killing is manslanghter, and when thew is the added 
elenie~it of malice it is murder in tlie second degree. When the tlefe~lcla~rt 
takes u p  tlie laboring oar, lie must rebut both presumption-the pre- 
sumption that  the killing was unlawful and the presumption :hat it was 
done with malice. I f  lie stops when lie has rebutted the presuniption 
of malice, the presumption that the killing was unlawful still stands, 
and unless rebutted, tlie defendant is guilty of manslaughter. This is a 
fa i r  deduction from the cases in this State." This st:itement of the 
law is quoted with approval in S. c. Miller, I85 5. C., 670, 116 S .  E., 
416. T h e  principle is well settled in the law of this State. 

The contention of the defendant that  the judge in hi:: charge to the 
jury failed to comply with the mandatory provisions of (2 .  S., 564, can- 
not be sustained. The charge as set out in full in the statement of the 
case on appeal is in full compliance with the statute. The essential eri- 
dence offered a t  the trial is stated in a plain and correct manner, together 
with an explanation of the law arising thereon. This is all that is re- 
quired by the statute. There were no requests by the defendant for 
special instructions, and no occasion for such requests, as tlie law in- 
volved in the case is simple and easily applied. 

We find no error in the trial of the action. The  j u d , p e n t  must be 
affirmed. The judgment prescribing a minimum and a ~nas im~un i  term 
for the imprisonment of tlie defendant as punishnient for the crime of 
which he was conricted by tlie jury, is within the discreticn of the judge. 
C. S., 4201. We cannot review the judgment in that  respe2t. S. r. Jones ,  
181 S. C., 543, 106 S. E., 827; 8. 1;. W o o d l i e f ,  172 .Y. C., SS5, 90 
S. E., 137. 

S o  error. 
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J U L I U S  HATES v. JUKE J. LAXCASTER. 

(Filed 6 April, 1932.) 

Eaccution li cl-Plaintiff suggesting fraud in defendant's affidavit of 
insolrencg must sufficiently allege and prove fraud. 

Where esecution against the person of a defendant is made in accord- 
a1lc.e with the judgment against him, C. S., 673, after esecution against 
his lirolm-ty is returned unsatisfied, and the defendant files a petition 
for his discharge as an insolvent under C. S., 1637 et seq., and the plain- 
tiff answers the petition for discharge and alleges that the defeudant had 
concealed his property and fraudulently made the affidavit that he was 
without means: Held, the glaintiff must allege the fraud with sutficient 
fullness and certainty to indicate the charge the defendant must answr ,  
and such allegations must he supported by sutticient evidence, and where 
the plaintiff has failed to do so a judgment dismissing the proceeding will 
be afErmed. 

APPEAL by plaintiff from Harruood, Special  J u d g e ,  at  October Term, 
1931, of L)r RIcAal.  ,Iffirmed. 

R. 0.  G c e r e t t ,  V .  S. B r y a n t  and J o l m  TI'. U e s t e r  for plainfifl 
1-0 r l~oro1ig1~ d2 Y u r b o r o u g k  f o r  defendant .  

,him. J. The plaintiff reco~ered a judgment against the defenclallt 
for $1.400 and had i t  docketed in the Superior Court. Tlie judgment 
authorize(1 an execution against the person of tlie defendant after the 
return of an  execution against his property ~vliolly or partly unsatisfie(1. 
C. S., 673. The officer found 110 property upon which to levy the 
execution :1nd s e n  ed tlie subsequent process against the person by arrest- 
ing the tlcfentlant a i d  accepting hail for his appearance in the Superior 
Court on tlie day fixed for t l ~ e  return of the execution. The defendant, 
g i ~  ing due notice, filed a petition for his discharge as an  insolvent under 
O. S., 1637 et seq., and a1111exed thereto a stateinent of his property. 
The  plniiltiff filed an ansner to the petition for discharge, and alleged 
that  tht. tlefeildai~t had concealed his property and had fraudulently 
made affida~ i t  that  he was without rneans. The  plaintiff "suggested and 
allcged frautl on the part  of the defendant in his statement." The cause 
n a s  tra~isferred to the cil-il issue docket and the tr ial  judge held that  the 
control-eriy n u s  reduced to  au issue relatile to the defendant's fraudu- 
lent conccalme~it of his property, and. that  the evidence was not sufficient 
to  jubtifg a finding of fraud. The  proceeding was dismissed and the 
plaintiff appealed. 

When the judgment debtor files his petition for discharge as an in- 
solrent el-ery creditor upon whom notice is served "may suggest fraud 
upon the hearing of the petition, and the issues made u p  respecting tlie 
fraud >hall stand for tr ial  as  i n  other cases.'' C. S., 1611. The "sug- 
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gestion of fraud" imports tlie setting forth of particular allegntions 
by which to establish the fraudulent transaction. Edwards  u .  Yorrell,  
150 S. C., 712. F raud  must be alleged with sufficient fnlliiess and cer- 
tainty to indicate the charges the opposing party must msn.er and the 
charges must be supported by competent evideiice. Sash ,-. t lcispital  C'o., 
180 K. C., 59;  Jt'addell v. AycocX, 195 K. C., 268. Sometlling more 
than a suspicion of artifice and deception is necessary. V e  are of 
opinion that  the allegations and the proof do not meet the requireinents 
of the law. 

Affirmed. 

HBTTIE SIMPSON ET AL. v. THOJIAS G .  JONES ET AL. 

(Filed 6 April, 1932.) 

Mortgages A a-Instruction a s  to whether papers constituted in effect, 
s mortgage or deed held insufficient in this case. 

Where there is evidence that a deed to lands and a contract to reconvey 
were executed a t  the same time, the question being as  to whether the deed 
was in effect a mortgage to secure borrowed money, a directed instruction 
upon the issue in the grantee's favor is erroneous which is based upoil 
the admissions of the parties but leaves out reference to the evidence 
tending to show that the effect of the transaction was a mortgage for 
the loan, and, also, as to the legal effect of the papers under the e~idence 
introduced. 

,~PPEAL by the plaintiffs f rom Harwood,  Special Judge, a t  October, 
Term, 1931, of CASWELL. S e w  trial. 

Glidewell & O w y n  for plaintiffs.  
-11. C. Wins tead  for def endanfs .  

,IDAIIS, J. The  plaintiffs executed and delivered to the defendants a 
deed purporting to convey a tract of land containing forty acres and 
alleged that  the deed was illtended as a mortgage to secure the sum of 
$1,000 loaned them by the defendants. This conveyance was dated 16 
April, 1929. Another paper purporting to have been executed on 25 
April,  1929, was signed by tlie plaintiffs and the defendants, in ~ h i c h  
the plaintiffs contracted to convey to  the defendants the land abore de- 
scribed for the sun1 of $1,000, and the defendants agreed that  upon 
receiving this sum at  a designated time they would reconrctg the property 
to the plaintiffs. There was evidence tending to show that  the deed and 
the contract were executed and delivered a t  the same time. On the  
issue relating to the contract between the parties the trial court in- 
structed the jury as follows: "If you find from the evidence that  Hatt ie 
Simpson went to the defendants and asked a loan and further find from 
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the cvideiice that the defendants, after lookilig over it, said they would 
buy the farm and then in consequence of such negotiations between them 
they had the papers executed, the deed executed, and the contract to 
reconvey executed, if you should find the facts so to be from the el-idence, 
you would answer the first issue, xo." The issue was ansn-ered in the 
negative. 

We think the plaintiffs' exception to the foregoing instruction should 
be sustained. The  instruction amounts practically to a directed verdict. 
About all the elements coritained in it as a basis for an ansner to the 
issue were admitted by the parties aud certain parts of the evidence 
hearing upon the intention of the parties were inadrertently ornittetl 
from the charge. F o r  is tlicre a satisfactory ii~struction as to the legal 
effect of the papers. For  thcw reasons the plaintiffs are entitled to a 
new trial. 

S e w  trial. 

STATE v. B E N K I E  GRIFFIW. 

(Filed 6 April, 1932.) 

Criminal Law L -No appeal will lie from order of trial court refusing 
motion for new trial for newly discovered evidence. 

A motion for a new trial for newly discovered evidence, made a t  the 
nest succeeding term of criminal court after affirmance of the former 
conviction by the Supreme Court, is addressed to the discretion of the 
trial court, and his order refusing to grant the motion is not reviewable, 
and an appeal therefrom will be dismissed. 

 PEAL by defendant from Daniels, J., a t  December Term, 1931, of 
ORASGE. Dismissed. 

The  defendant in this action was tried a t  J u n e  Term, 1031, of the 
Superior Court of Orange County, on an  indictment of murder. H e  mas 
convicted of murder in the first degree, and appealed from the judgment 
on such conviction to the Supreme Court, assigning errors at the trial. 
The  appeal was heard by the Supreine Court a t  its Fall  Term, 1931. 
T h e  assignments of error were not sustained. The judgment was 
affirmed. 8. v. GrifJin, 201 X. C., 541. 

At the December Term, 1931, of the Superior Court of Ora~lge  County, 
which \$-as the first tern1 of said court held after the affirinalice by the 
Supreme Court of the judgment a t  J u n e  Term, 1931, the defeudant 
moved for a new tr ial  in said court for newly discovered evitlence. 

The motion was heard (S. v. Casey, 201 N. C., 620) and denied. From 
the order denying his motion, the defendant appealed to the Supreine 
Court. 
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Attorney-General Brum.mitt and Assistant Attorney-General Seawell 
for the State. 
X. Hugh Thompson and C. J .  Gates for d~fendant .  

cox so^, J. T h e  order denying t h e  motion of t h e  defendant f o r  a new 
t r ia l  on t h e  ground  of newly discovered evidence, heard  i n  t h e  Superior  
Court  of Orange  County a t  the tern1 nes t  succeeding t h e  affirmance by 
th i s  Cour t  of the  judgment of said Cour t  a t  the t r i a l  term,  is  not subject " - 
t o  review on appeal  to  this Court .  T h i s  appeal  is, therefore, dismissed. 
S ,  v. COX,  ante, 378. T h e  order  was made by the  judge of t h e  Superior  
Court  i n  the  exercise of his  judicial discretion. S. v. C1a:,ey, 201 S. C., 
620. It involves no mat te r  of law or  legal inference. It is conclusive. 
Goodman v. Goodman, 201 N. @., 808, S.  v. Branner, 149 X. C., 5 j9 .  

Dismissed. 

STATE v. T. H. SHIPJIBS, J. S. SILVERSTEER', J. H. I'ICKELSINER, 
C .  R. NCSEELT, A. RI. WHITE, S. R. OWEX, IT'. L TALLET A X D  
liALPH FISHER. 

(Filed 6 April, 1932.) 

1. Crin~inal Law I j-Cpon motion of nonsuit all the evldcnce is to be 
considered in the light most farorablc to the State. 

Upon a motion as of nonsuit in a criminal action only the evidence 
favorable to the State will be considered, and it  will be taken in the 
light most favorable to the State, and the State is entitkd to the benefit 
of every reasonable intendment thereon and every reasclnable inference 
therefrom. C. S., 4643. 

2. Criminal Law G c-Defendant in criminal action may offer character 
evidence without being a witness in his own behalf. 

The right of a defendant in a criminal action to offer evidence of his 
good character does not depend upon his being a witness for himself. 

3. Criminal Law I f-Consolidation of actions in this case held not 
error. 

I t  is within the sound discretion of the trial court I:O unite in one 
action indictments against the officials of a bank and members of the 
board of county commissioners and its attorney on  charge,^ of misapplicn- 
tion of county funds and conspiracy to defraud the county by using 
countx funds to aid the bank, the bank being insolvent. 

4. Jury B b-Order that ,jury be dl*a\vn from body of another county held 
in court's discrrtion. 

The granting of the solicitor's nlotion that the jury be rlrnnn from 
the body of another county held within court's discretion. C .  S., 473 a s  
amended by chapter 308, Public Laws of 1931. 
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5. Criminal La\\ G i-Expelt may testify flwm exanlination of books a s  
t o  solvency of bank on  date  i n  question. 

Where the boolis of the bank are  properly identified and introduced in 
evidence it  is  competent for a n  expert accountant, employed by the re- 
ceiver. to testify from his examination of the books of the bank as  to the 
sol~encg of the bank on the date in question and as  to the amount of the 
countj's deposit a t  the time, nhen relevant to the inquiry. 

6. Criminal Law d c-Definition of "wilfully a n d  corruptlj" in  instruc- 
tions i n  this  case held without error. 

I n  a charge upon tlie trial of county officials for the misapplication of 
county funds under the ~rovisions of C. S., 4270, the definition that 
"11 ilfullx and corrulrt1~-" incant \r it11 "bad faith and I\ ithout regard to 
the rights of others and in the interest of such parties for jvhom tlie 
funds were held" is not erroneous under the circumstances of this case. 

7. Conspiracy U a-Definition of criminal conspiracy. 
A crimiiial conspiracy is the unlawful concurrence of two or more 

persons in a scheme or agreement to do an unlawful act, or to do a laWfhl 
act in an unlawful \Yay or by unlavful means, and does not require tlie 
accomplishment of the purpose in contemplation or any overt act in 
furtherance thereof. 

8. Criminal Law G k-Acts and  declarations of conspirator a r e  competent 
against coconspirators. 

Where upon a trial for conspiracy to defraud, the exidence is sulficient 
to establish the conspiracy aliunde the declarations of the parties thereto, 
everything said, written or done by any of the conspirators in the execu- 
tion or furtherance of the common purpose to defraud and forming a part 
of the yes yestce is competent in evidence against them all if made or done 
before the accomplishment of the common design or before it is finally 
abandoned, and i t  is  within the discretion of tlle trial judge to admit 
such evidence before proof of the fact of conspirac), subject to be stricken 
out if the fact of conspiracy is  not proven. 

9. Conspiracy B b--Fact of conspiracy may be shown by circumstantial 
evidence. 

The fact of conspiracy to defraud may be shown by circumstantial 
eridence; in  the reception of such evidence upon the trial great latitude 
is  allowed. 

Banks and  Banking I a-Definition of "insolvency" of bank. 
Where the solvency of a bank is material on the trial of an indictment 

for misapplication of county funds and conspiracy to defraud the county, 
the meaning of the word "insolvent" is correctly defined as being that the 
bank could not meet its deposit liabilities as  they became due in the regu- 
lar course of its business, o r  that  the actual cash market value of i ts  
assets v a s  insufficient to pay its liabilities to depositors and creditors. 
C. S., 216(a). 

Conspiracy B b: Counties B e-Evidence of c o n s p i r a c ~  to defraud 
county and  misapplication of county funds held sufficient. 

Upon the trial under an indictment against certain officers of a bank 
and county commissioners and the county attorney for conspiracy and 
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misapplication of the county funds,  there  was  evidence t.ending to s h o ~  
t h a t  the  county had  funds  on deposit in t h e  bank aggregating about half 
a miilion dollars and  tha t  a county note in a comparatively small  amount  
\\.as s11~r t ly  to become due, a n d  t h a t  pursuant  to a n  agreement among the  
defendants to a id  t he  bank, the  county comniissiouers passed a resolutioil 
and  lub l i s l~ed  a s ta tement  t ha t  t h e  county had to borrow money, and  
issued the county's  uote for $100,000, and  t h a t  the  branl.; purcllased the  
note and sometime later sold i t  to a th i rd  party,  and  credited the  county's 
account t l~erewi th ,  and  t h a t  a t  the t ime  the bank was insolvent, and 
tha t  t he  b a l k  and  county officials, including the  countj. at torney \Yere 
heavy borro\vr>rs f r o u  the  bank, i s  hcld, sufiicient ~ i t h  other incriminat-  
ing evitlcx~lce, to sustain the  c l ~ a r g c  of the  iiidictmenl of conspiracy 
against  tlic bank officials and  the  charge of conspiracy and  misapplication 
of funds  by the  colxmissiol~ers who participated with knowledge of the  
facts,  but nut a s  those ~ v h o  1)assed the  resolution in good f:!ith and  jvithout 
evidence fixing them \\.it11 lino~vledge, the  burtlcn being upon the  Sta te  
to establish guil t  beyond a reasonable doubt. 

( ' r iminal  Law C; (1-E:\rlusioll of t c s t i ~ n o n ~  t h a t  defen[Iant  h a d  g i \w 
b a n k  scwwity  t o  protec t  it f r o m  loss  o n  ove rd ra f t  he ld  n o t  e r ro r .  

iY111.re on the  t r ia l  of a bank president for  consl~iracy to defraud a 
count). by liaving the  county issue i t s  note and  deposit t he  proceeds ill 
the  bi~llli 1v11ci1 the bi111li was  insolveut, and  t.viderlcc is  properly admitted 
tha t  the prtxiclent was  heavily indebted to t he  bank and  had  a n  overdraft  
in n largc anlount : Held,  the  esclusioli of testimony t h a t  t he  l~resiclel~t 
l m l  given tlic receiver of the  bmlr  a deed of t rus t  on property to secure 
t he  bt1111i i~giliilst lust on i lccom~t of ail;\. sums Ile miyhl: o ~ v e  the  1):lnk 
i s  not error.  

( ' r i n i i ~ ~ i ~ l  L a w  <i t-Foundation f o r  ac l~niss ion of secoudary  evidence  
he ld  suflicicntly Inid i n  t h i s  c a w .  

On t h e  t r ia l  of certain bank otlicials for  conspiracy to &fraud a county 
by l ~ a v i n g  the  county issue i t s  notes under false representi~tions t ha t  such 
was  necessary to maintain the  county schools and  roads, a n d  to deposit 
t he  proceeds of the  notes i n  the  bank when the  bank v;as insolveut, a 
let ter  published in  the local ne\vspal)er purporting to ha.ic been \ v r i t t e ~ ~  
and  signed by the  bank oftieials, s ta t ing  tha t  in the  opinion of the  
\vriters i t  was  necessary fo r  the  county to  borrow the  money, i s  Held, 
1 ) r o p t ~ l y  admitted in evidence against  the  b:rnk officials lly whom i t  was  
signed, the foundation of such secondary evidence ha r ing  been suifickntly 
laid by testimony of t he  editor of the  pager t ha t  h e  had  satisfied himself 
t ha t  t he  let ter  was  writ ten by the  bank officials a n d  t1i:lt he  had made 
a diligent search for t he  original without finding it. 

V ~ i ~ n i n a l  Law 1 g - I n ~ t r u c t i o ~ ~ s  i n  t h i s  ca se  11rlcl sufficiently fu l l  
a n d  p a r t y  des i r ing  e labora t ion  shou ld  h a v e  m a d e  requer t t  therefor .  

Where  the charge of the  t i i a l  court  i n  a criminal prosecution fully s ta tes  
the  evidence in  tlie case arid t he  law arising thereon, a par ty  desiring 
more particular elaboration on a specific point should tvnder a request 
for  special instructions in ap t  time, and  \ \here  th is  has  not been done a n  
exception to t he  charge \\ill not be sustained on appeal 

C o s s b ~  and  BROGDES, JJ . ,  dissenting. 
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  PEAL by defendants from s i n k ,  J. ,  at ,lugust Special Crirnil~al  
r 7 le rn i ,  1931, of T R A X S ~ L ~ A S I A .  -1s to Shipman, Silversteeir, Pickel- 
simer, hfcn'eely and Fisher, No error. As to White, Ov-en and Talley, 
Reversed. 

The  defendants were tried under the folloning bills of i ~ d i c t r i l e ~ ~ t ,  
viz. : 

"State of North Carolina-Superior Court. 
Trarisylrania County-Spring Term, AD. 1931. 

The jurors for the Sta te  upon their oaths do present, that T. H. Ship- 
man, J. S. Silversteen, Ralph Fisher, J. H. Pickelsimer, C. R. NeSeely,  
A. hf. White, S. R. 01~11 and W. L. Talley, late of thc, county of 
Transylvania, on 13 September, X.D. 1930, in the c o u ~ t y  aforesaid, 
was the agent, consignee, clerk, employee and se r r a i~ t  of oiie Tranbyl- 
rariia County, and as such agei~t ,  corlsignee, clerk, employee and scrrant 
as aforesaid, v a s  theii and there entru5ted by the said Trany lvan ia  
County to receire cash, n ionq ,  securitier, iiotes and bonds for tlie said 
Transylvania County. 

-Ind that being so einployed aild entrusted as aforesaid, the d t l  Ship- 
nlari, Silversteen, Fisher, Pickelsimer, McSeely, White, On.eii and Tal- 
ley then and there did receive and take into his possessiorl and h a ~ e  
under his care for and on account of the said Transylrania C o u ~ i t ~ ,  
certain property, to wit, cash, money, securities, notes and bol~tls of the 
value of one hundred thousand ($100,000) dollars. 

And that  afterwards, to wit, on the day and year aforesaid, in tlle 
county aforesaid, they, the said defendants abore named (then and there 
being of age of 16  years and more and not an  apprentice), liuo~vingly, 
wilfully, frauduleiitly, corruptly, unlawfully and feloniously did em- 
bezzle and conrert and feloniously misapply and did take, nlake away 
with and secrete with intent to embezzle and fraudulently misapply cash, 
money, securities, notes and horlds of the ralue of tlie said ~ U I I I  of one 
huildred thousand, ($100,000) dollars so receired by tllem :I. aforesaid 
and then and there belonging to the said county of Transylvauia, with 
intent to defraud against tlle form of the statute in such cases made 
and provided and against the peace and dignity of the State. 

J. WILL PL~SS,  JR.,  Solicitor." 

"The jurors for the State, upon their oaths, do present, that T. H. 
Shipman, being president of the Brevard Banking Company, a corpora- 
tion organized and existing under the laws of the State of Sor t l i  C'aro- 
lina, J. S. Silversteen, being chairman of the board of directors of said 
Brevard Banking Company, and J. H. Pickelsiluer, C. R .  McSeely, 
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A. 11. White, S. R. Owen, and TiT. L. Tallcy, comprising tlie board of 
county coii~niissioners of Transylrauia Couiity, S o r t h  Carolina, a d  
Ralpli Fisber, attoriiep for the said board of county cox ilnissioners, at 
a i d  in Transylvania County, on 13  Septeiilber, 1930, v it11 force and 
arins, unlnwfully, wilfully, kiioningly, desigiiedly, fraudulently aiid 
feloiiioublg did combiiie, coilspire and confederate to and with each other 
by various false prctelises aiid false represeiitations, to cheat and defraud 
Transylvania County, and to abstract, misapply, pervert, and niisap- 
lxopriatc tlie nioncg, fuiids, credits and securities of the said county 
in the sum of oile liundrecl thousand ($100,000) dollars, by falsely and 
knowingly represeiltillg that tlie moileys, fuiids and revenues with which 
to pay certain obligations and indebtediiess and operating espcnses of 
sail1 county, were esliausted and that  it v a s  ilecessary to sell a uote 
of the said county for the sum of one hundred tliousaod ($100,000) 
dollars ~vit l i  which to pay the same, nhereaa, i n  truth and i11 fact tlie 
said Transylvauia Countg then a i d  there liacl on depcsit and to itb 
credit, in the said Rrerard  Banking Compaiiy, the sum of $575,929.64; 
the note of said Traiisglvaaia County being ofl'crecl for sale aiid sold for 
tlic benefit of the said Brevard Banking Coiupany, nliicll said Brevard 
Uaiiki~ig Company was tlieil and there ins011 ent or ill iiilrr~inent danger 
of insolvency and was unable to meet the usual reyuire~iieiits of its 
customers and depositors ill the regular C O L I ~ Y E  of bus i i l e~ ,~ ;  against tlie 
peace niid dignity of the State. J. WILL PLESS, JR., S o l ~ c i t o ~ . "  

Tlle jury returned tlie following verdict as to the def~ndants ,  Ship- 
man, Silversteen and Fisher :  "Guilty upoil tlie count of colispiracy 
with the recomnieildatioii of mercy, a i d  not guilty as to nlisapplication; 
and as to each a i d  every of the other defcndwilts, guilty as to both counts 
with the recomiiie~ldatioil for mercy." 

The jury tliat conrictecl the defendinits 71 as a special I enire from 
Haywood County, S. C., C. S., 473. Public Laws 1931, chap. 309. Tlie 
court below sentel~ced defeildants and also disbarred Ralpli Fisher, an 
attorney a t  l a ~ r ,  who was convicted. C. S., 205. 

The following stipulation betveeii the State :11it1 the defendants u-ns 
entered into : 

"For the purpose of avoiding unnecessary delay in tlie tr ial  of this 
causc, it  is agreed tliat a t  the time of the nllcged offense and for s i s  
months preceding it, 

First  : That  the Brevard Banking CoinpaiiS was a banking corpora- 
tion duly organized and existing under the laws of the fitate of S o r t h  
Carolina, with its principal office in the ton11 of Brevard, Sort11 Caro- 
lina, and m s  engagcd in general comniercinl banking buciness. 
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Second: T.  H. Shipman was the president of the Brerard Banking 
C o i l i l ~ a ~ ~ y ,  and acted ill that  capacity until the date of its closi~ig, 13  
December, 1930. 

Th i rd :  J. S. Silversteen naq a director, stockliolder and chairman 
of the board of directors and i n a c t i ~ e  ricc-president of said Brerard  
Banking C o n ~ p a n ~ - ,  and n a s  such until the date of its closirg, 1 2  De- 
cember, 1930. 

Eourth : Tliat Brerard Ballking Company was closed and TI as taken 
ol-er under the direction of tlle Banking Department of the Nortli Caro- 
lina Corporation Commission for the purpose of liquidation on l s  De- 
cember, 1930. 

F i f th  : That  TV. TIv. TI~oodley, J r . ,  lvas duly appointed liquitlxtiiig 
ageut for tlie purpose of liquidating tlle said bank, and is at present 
still acting in that  capacity. 

S ix th :  That  J. H. Pickelsin~er, C. R .  XcKeely, A. 11. White, S. R. 
Owen and TIT. 1,. Talley, comprised the board of county comrnisioners of 
Trans- l rania  County, Iiaring been rlected in Sovember, 1928, i~lducted 
into office on the fir,t Monday in I)ecrrnher, 1928, and acting in that  
capacity from that  time until tlie expiration of their tcrlus of ofice 
on 1 December, 1930. 

Serentli: That  J. 13. Pickelsimer was the cllairlnan of the board of 
courity commissione~s of Transylvania from December, 1928, until De- 
cember, 1930. 

E igh th :  Ralph Fisher \ms county attorney for the board of county 
colnmissioners during its entire term of ofice. 

N in th :  C. R. hIcSeely n a s  county accountant filling the duties of 
accountant for Transylrania Couuty, and remained such until 1 DP- 
crmber, 1930." 

The defendants made numerous exceptions and assignments of error 
and appealed to the  Supreme Court. The material ones and necessary 
facts n ill be considered in the opinion. 

Sffomey-General Brummzit aiu7 Assi\iuut Aftoriley-Gcne~~d S~aweZl 
for fhc State. 

Johnson, Bnlathen iC. Elollins, 2'. 1. rzzell, Jr., and Jlooi e Bryson 
for defendant Thos. 8. Shipman. 

Xerrimon, A d a m  cC. ddams and TI'. E. Breese for defcndanf Jos. 8. 
Szlversteen. 

Leuzs Hamlrn and Jones d Il'ard for Ralph Fzsher, J .  11. YzcLel- 
siiner, C .  R. ,lIcSeely, A. 21. White,  5'. R. Owen and 17. L. Talley. 

CLARKSOS, J. At tlie close of tlie State's evidence, tlie defendant made 
motions to dismiss the action or for judgment of nonsuit. C. S., 4643. 
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We thinli the motions should hare  been granted as to TVhite, Owen and 
Talley. Was  there sufficient evidence as to the guilt of the other defend- 
ants to l i a ~ e  been submitted to tlie j u r y ?  We think so. 

"011 motion to dismiss or judgment of nonsuit, the evidence is  to be 
talie11 in the light most favorable to the State, and i t  iv entitled to the 
benefit of ercry reasonable intendinrnt upon the evidence and every 
reasonable ii~fereiice to be drawn therefrom. . . . The evidence 
favorable alone to the State is considered-defendant's evidence is dis- 
carded. S. e. Ufley, 126 K. c., 097. The competency, atlmissibility and 
sufficiency of evidrnce is for the court to determine, the weight, effect 
and credibility is  for  the jury. S. P. Gtley, supra; S .  v. Blackwelder, 
182 S. C., E99." S. v. Lawrence, 196 S. C., a t  p. 56P; 8. v. Casey, 
201 1. C., a t  p. 203. The eridence in the present else mas mostly 
circumstantial. The  defendants introcluced no evidence. 

The court helon. instructed the jury:  "The court instructs you now 
that tlie duty is upon thc State to satisfy you beyond a rsasonable doubt 
of the clefentlants7 guilt, and it is tlie privilege of the defendants and 
each of tlicnl, to offer evidence or not to do so and the fact that they 
haye not gone upon the stand is not to be considered to thcir prejudice 
nnd you 11 ill ~ o t  so consider it as to them." C. S., 1799. 

The right of the tlcferidaiit to offer testimony of his good character 
docs not t1el)eiid upon his having been c s a m i n d  as a witness in his own 
behalf. (4'. r .  I l i ce ,  117 S. C., 782. 

There n a s  e\idence, elicited from the State's witness~s,  to the effect 
that the general reputation of the defentlanti n a s  good. The defendants 
contciltl that there was error in the court belo~v in consolidating the two 
bills of indictincnt, and in o ~ c r r u l i n g  their motion to quash which 
v-as ~nat le  before pleading to tlie intliCt~iients and befor: the jury was 
drawn and tm1)aneletl. f e cannot so hold. The bills of indictment are  
(1) U n t l ~ ~ r  C. S., (4268), 4270; eiilbezzleinent and n~isapplication;  (2)  
for c.onspiracy. Both bills of intlictnre~it rharge a felony The crime of 
conspiracy at con~mon lam v a s  a misdemeanor, it has been changed by 
statute i11 certain cases so as to make it a felony. S. z.. Rilter, 199 N .  C., 
116.  The different indictments are for felonies, and the offenses are so 
related that  n-e think they can be consolidated. The  first follows the  
language of the statute. S. v. Leeper, 146 S. C., 655. We cannot say 
that the second is bad for duplicity. S. z?. Burnett, 142 S .  C., a t  p. 580; 
S. .r. L e ~ / s ,  IS5 S. C., 640; S. 21. Beal, 199 S. C., 278, ~t p. 294. The  
matter of consolitlating these bills of indictinent was in the sound discre- 
tion of tlie court below. S. v. Szcitzer, 187 N.  C., a t  p. 94: S. v. Malpass, 
189 S. C., 349; S. v. Eeal, 199 S. C., at p. 304; S. c. Combs, 200 S. C., 
at 1). 674; S. 1;. Snzifh, 201 X, C., 494. 
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Tlie defeiidaiits excepted and assigned errors (1 )  T o  the motion by 
the solicitor which n a s  granted that  a jury be d r a n n  from a county 
other tlinil Trnnsylvaiiia. (2)  Kpon euteriiig the order that  a jury be 
drav 11 f l ~ ~ i ~ i  the hotly of the county and not from tlie jury box of Hay-  
wood County, N. C. 

This case was tried at August Special Criiilir~al Term, 1931, a f t r r  
the ainciidmeiit to C. S., 473, by Public L a n s  1981, chap. 305. 71Te think 
C. S., 473 and tlie ameridmeiit g i ~ e s  the discretion to tlic court below. 

The rccorcl d i d o s e s :  "Tlie State non offers to prole by tlle ~vitness, 
Niss Laura Clayton, tlie sc\ era1 books of record of the Brevartl Baidiing 
C'o~iip:t~~y. The defendants : ~ d n ~ i t  that the same are the records of the 
Brel art1 Baliknig Coinpaiiy, but d e f ~ n d a ~ i t s  rcierle the right to object 
to the competency of said records." 

The esceptions and assiglimerit~ of error as to the atlmission of tlie 
documentary e~icl tnce autl alio as to the qualification of the State's wit- 
ness, K. IT. Toodley, J r . ,  a bank officer of 15  years experience, and as 
liquitlatii~g agent of the Brelart l  Bank i~ ig  Compaiiy, after esamining 
and i i l~est igating thoroughly the records of the bank, the assets antl 
liabilities of tlie bank, to express an expert opinion as to tlle solvency 
of the U r e ~  ard Banking Coinpaiiy, on 13 September, 1930, cainiot be 
suqtaii~rd. A \ .  1 . .  H r g h f o w c r ,  187 S. C., 300; L o a n  3s5n.  r .  Davis, 192 
S. (2.. ::t 11. 1 1 2 ;  ,y. c.  ( 'ornos, s u p r a ,  at  p. 6 7 5 ;  S. v. R h o d e s ,  a n f e ,  101;  
8. 2.. Erru PI., a n f e ,  at  p. 193; 13'. c. L n n c a s f e r ,  a n t e ,  204; TT'igmore on 
Evideiice (.'(I ed.), see. 1234. 

The bcttiiig : ( a )  T. 11. S h i p i i l ; ~ ~ ~  v a y  president of the B r e ~ a r d  Bank- 
ing C'omlxtiij-, and J .  S .  Silxersteeii was chairman of the board of clirec- 
tors, i ~ i a c t i ~  e vice-president, a director and stockholder, and they were 
such uiitil the closing of the bank on 13  December, 1930, under the 
super7 i*io~i of the Banking Department of the S o r t h  Carolina Corpora- 
tion Commission. Both ve re  deeply iuclebtecl to the bank. (b)  J. 11. 
P i c k e L i ~ n ~ r  n a s  the chairmail and a in~nlber  of tlie hoard of county 
coinmissioiirrs of Tramylrania  County, AT. C., from December, 1928. 
until 1 December, 1930. H e  Tias deeply iiitlebted to the bank. Serving 
on tlie board n it11 h i r i~  during that  period vere  the follon-ing iilernbers: 
A. X. TTliite, S. R. Owen, W. T. Talley and C. R. XcSeely.  (c)  C. R. 
NcSeely,  n a s  a county cornmissiorier antl also county accountant, and 
n a s  deeply indebted to the bank. ( d )  Ralph Fisher v a s  county attor- 
ney. The  bank books and entries were, we think, competently identified. 
S. c. Erez i e r ,  supra. The  testimony of W. TV. Woodley, Jr . ,  expert, 
sho1iing the total amount of money belonging to Transylvania County, 
S. C., in its various funds, tabulated from the Brevard Banking Com- 
pany hooks, is competent. I t   as, in part, as follows: ''1 July,  1930, 
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total is $632,940.42; 1 August, 1930, $624,473.90; 1 September, 1930, 
$627,296.13; 17  September, 1930, $602,249.81; 1 Octobx,  1930, $512,- 
337.38; 1 November, 1930, $518,178.68; 24 November, 1930, $567,2S3.28; 
28 Sovember, 1930, $472,887.14; 29 Kovember, 1930, S579,1ST.S6; 15  
December, 1930, $561,145.86." The  amount that  was turned over to the 
new board of county commissioners on 1 December, 1930, by the out- 
going board, which are herein named, was $580,464.28. I t  was in evi- 
denre that  the Brevard Banking Company mas in so l~en t  whe i~  the 
$100,000 was borrowed by the board of county commissio~ers and turned 
over to the bank. 

The charges on which the defendants were tr ied:  ( a )  misapplication, 
(b )  conspiracy. I n  the charge of the court below is tlw following : 

First. "The State has . . . prosecuted the defendmts up011 a bill 
of indictment and charged them with the misapplication of the funds 
in  a . . . bill of indictment. The  section of the statute under which 
the State relies and contends that  the defendants are guilty, reads as 
follows: 4270-'lf any officer, agent, or employee of any city, county or 
incorporated town, or of any penal, charitable, religious or educational 
institution; or if any person having or holding any moneys or property 
in trust for any city, county, incorporated town, penal, charitable, re- 
ligious or educational institution, shall embezzle or otherwise wilfully 
and corruptly use or misapply the same for any purpose sther than that  
for which such moneys or property is held, such person shall be guilty 
of felony (and wilfully and corruptly mean in  bad fa i ih  and without 
regard of the rights of others and in  the interest of such parties for 
whom the funds are held).' " To the foregoing charge in parentheses, 
defendants excepted. "And shall be fined and imprisoned in  the  State's 
prison in  the discretion of the court. I f  any clerk of the Superior Court 
or any sheriff, treasurer, register of deeds or other publi: officer of any 
county or town of the State shall embezzle or wrongfully convert to his  
ow11 use, or corruptly use, or shall misapply for any purpose other than 
that  for which the same are  held, or shall fail to pay over and deliver 
to the proper persons entitled to receive the same when lavfully re- 
quired so to do, any moneys, funds, securities or other property, which 
such officer shall have received by virtue or color of his office in trust 
for any person or corporation, such officer shall be guilt@y of a felony." 

Second: "Defendants are  indicted upon one bill of indictment charg- 
ing  unlawful conspiracy, and a t  the outset the court wishes to define to 
you and explain to you what an  unlawful or criminal conspiracy is. 
I n  5'. v. Ritter et  al., 197 N. C., p. 113, i n  a case that  this Court tried, 
the Supreme Court has given us the following clear anc concise state- 
ment of a criminal conspiracy that  the court now reads to you r e l a t i ~ e  to  
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the bill cliarging criminal conspiracy : 'The gist of a crinlinal conspiracy 
is  the unlawful concurrence of two or more persons in a wicked scheme- 
the agreement to do an un la~r fu l  act or to do a lawful act in an  u n l a ~ r f u l  
way or by unlawful means-and it is said that  the crirne is coniplete 
nithout any overt act having been done to carry out the agreement.' 
I n  other words, gentlemen, the co~isumn~at ion  of the agreement ~vitliout 
any o ~ e r t  act constitutes or may constitute the agreement: I f  t v o  or 
more persolis conspire to do a wrong, this co~ispiracy is  an act 'rendering 
the transaction a crime,' without any step taken in pursuance of the 
conspiracy." Fur ther  speaking upon the same subject the Court says: 
"One n h o  enters into a criminal conspiracy, like one x h o  participates 
in a lynching, or joins a mob to accomplish some unlaviful purpode, 
forfeits his independence and jeopardizes his liberty, for, by agreeiug 
~v i th  another or others to do a n  unlalrful thing, he thereby places his 
safety and security in the hands of every member of the conspiracy. 
The  acts and declarations of each conspirator, done or uttered in fur -  
therance of the common, illegal design, are admissible in  evidence agai~lst  
all. ' E w r y  one who enters into a commorl purpose or design is  equally 
deenied in law a party to every act which had before been done bg- t l ~ c ~  
others, and a party to evcry act which may afterwards be done by all>- 
of the others, in furtherance of such common design.' . . . But  to 
make the acts and declarations of one person those of another, or to  
allow them to operate against another or  others, i t  must appear that  
there was a common interest or purpose between them and that snit1 
acts were clone, or said declaratio~is uttered, in furtlierance of the co111- 
mon design, or in execution of the conspiracy." 

Tlie ahore is the well settled lam on bonspiracy in this jurisdictiolr. 
S. c. lT7rean, 198 K. C., 260; S. v. Ritter, 199 N. C., 116; S. c. Bml, 
199 S. C., 278. 

I11 Jones Commentaries on Evidence (2d ed.), par t  sec. 943, a t  pp. 
1739-1740, tlw matter is stated: "Thus where several jointly attempt to 
acconlplish a fraud, the d~clara t ions  of one of them, made during the 
progress and the prosecution of the joint undertaking, or accolnpanying 
and explaining acts done in furtherance of it, are evidence against the 
others. When, in fact, a conspiracy of any kind is shown, the acts and 
declarations of each conspirator, in furtherance of the common object, 
are admissible against the others. The  underlying principle of the rule 
has been well expressed as follows: 'When an  unlawful conspiracy or 
combination is established, everything said, written, or done by either 
of the conspirators in the execution or furtherance of the common pur- 
pose is  deemed to have been said, done, or written by every one of them, 
and may be prored against each and all of them.' Bu t  in such cases 
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i t  must first be proved, by other evidence, that a conspiracy esisted at  
the time the declarations were made. Moreover, the mere declarations 
of one of the alleged conspirators are  not competent for this purpose, 
unless they form a part of the res gestce. Even if a conspiracy is shown 
aliunde, the declarations of one conspirator are not ad nissible against 
the others, if made after the common design is accomplished or aban- 
doned." Greenleaf on Evidence, Vol. 1 (12th ed.), sec. 111, p. 126-7. 

I n  Lockhart's K. C. Handbook of Evidence (2d ed.) ,  sec. 1.52, at  p. 
152, citing numerous Il'orth Carolina decisions, is the follon-ing : "MThen 
a conspiracy is established, the declarations and admiss~oiis of ally one 
of the conspirators, made while the conspiracy is in existence and in  
furtherance of the common design, are admissible against the 0 t h  con- 
spirators, but any declaration made after the conspiracy is consummated 
is  evidence only against the person making it. I n  the discretion of the 
judge the declaration may be admitted before the conspiracy is estab- 
lished, subject to be stricken out if the State fails to establish the 
conspiracy." S. v. B ~ a d y ,  107 K. C., 822; Hamilton v. A'. R.. 200 S. C., 
a t  p. 556. 

W e  do not think defendants can con~plain. There was c~ idence  aliunde 
to establish prima facie, or proper to be laid before the jury, as to the 
conspiracy, and much of the evidence excluded by the court belon- was 
competent against all the defendants, at  least on the sezond bill of in- 
dictment. The evidence was circumstantial, and "Great atitude is to be 
allowed in  the reception of circumstantial evidence." 16 C. J., part sec. 
1037, p. 545. S. v. Ritter, 199 N. C., a t  p. 120. 

The verdict of the jury as to T .  H. Shipman, J. S. Silwrsteen and 
Ralph Fisher, was "guilty upon the count of conspiracy with the 
recommendation of mercy, and not guilty as to misapplication." The 
evidence was mostly circumstantial, so we consider some of the circum- 
stances against them sufficient to be submitted to the jury as to their 
guilt. 

The charge and evidence in short against the convic:ed defeudants: 
The charge that T. H. Shipman, as president of Brevard Banking Com- 
pany, and J. S.  Silversteen, chairman of the board of directors, on 1 3  
September, 1930, and J. H. Pickelsimer, who was then chairman of the 
board of commissioners of Transylvania County, N. C., and its other 
members, the  defendants, and Ralph Fisher, attorney for said board, 
"With force and arms, unlawfully, wilfully, knowingly, designedly, 
fraudulently and feloniously did combine, conspire and confederate to 
and with each other by various false pretenses and false representations, 
to cheat and defraud Transylvania County, and to abstract, misapply, 
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perrert and misappropriate the money, funds, credits and securities of 
the said county in the sum of one hundred thousand ($100,000) dollam, 
by falsely alld knowingly representing that the moneys, furids and 
revenues with which to pay certain obligations and indebtedness and 
operating expenses of said county, were exhausted and that  i t  was neces- 
sary to sell a note of the said countg for the sum of one hundred thou- 
sand ($100,000) dollars with which to pay the same; whereas, in truth 
and in fact the said Transylvania County then and there had on deposit 
and to  i ts  credit, in the said Brevard Banking Company, the sum of 
$375,929.64; the note of said Transylvania County being offered for 
sale and sold for the benefit of the said Brevard Banking Company, 
which said Brevard Banking Company was then and there insolvent 
or i n  immii~ent danger of insolvency and was unable to meet the usual 
requirements of its customers and depositors in the regular course of 
business." 

T .  H. Shipman-charge conspiracy: The  evidence (A)  was to the 
effect that  the Brerard  Banking Company closed on 15 December, 1930, 
under the direction of the Banking Department of the Korth Carolina 
Corporation Commission. Tha t  on 13  September, 1930, the Brevard 
Banking Company, was insolver~t. The witness for the State, TIT. W. 
TVoodley, J r . ,  the expert, who so testified n a s  cross-examined by d ~ f e n d -  
ants in a thorough rnailner and oil this cross-examiriation he stated: 
"The opinion I have given is to the fact that  this bank was insolvent 
is not purely a guess nor do I think that  it is almost perfectly a guess." 
The defendant contends, on cross-examination, when asked what he 
based his opinion as to the insolvency of the bank on, said he meant 
by the use of that  term "if the bank had closed that  day it would not 
have been able to  pay off all of its creditors." Defendant contends that  
this brings the witness' testimony under the condemnation set out in the 
case of 8. v. Hightower, 187 N. C., 311, where the Court uses the ex- 
pression "not being able to meet its depository liabilities, as they become 
due in the regular course of business." 

N. C. Code of 1931 (Michie), C. S., 216(a),  i n  p a r t :  "The term 
'insolrency' means: ( a )  when a bank cannot meet its deposit liabilities 
as they become due in  the regular course of business; (b )  when the 
actual cash market value of its assets is insufficient to pay its liabilities 
to depositors and creditors," etc. S. v. Brewer ,  ante, a t  pp. 189 and 194. 

I f  defendant wanted the expert to elaborate as to insolvency under 
(b )  above, he could h a r e  asked him to do so when again no prayer for 
instruction was requested. Every latitude was allowed defendants on 
cross-examination. This cannot be held as error. The  expert witness 
hail theretofore gone into the questioils of insolvency thoroughly and 
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was then asked: "Q. With  that  information, following your consid- 
eration of the securities and assets of the Brevard Barking Company, 
and with your knowledge of the value of the various siecurities, I ask 
you if SOU have ail opinion satisfactory to yourself as to the solvency 
of the Brevard Banking Company on 13  September, 1930? Answer: 
Yes. Q. What is that  opinion? A. I t  was insolvent." I n  about 90 days 
the bank was closed as  insolvent by the State authorities. 

( B )  I t  was contended by the State that  Shipman w s  a large stock- 
holder and deeply indebted to the bank of which he was president, liable 
directly as maker and indirectly as endorser. The  expert, Woodley, 
testified that  the liability of the defendant Shipman on notes as maker 
was $25,356.80, as endorser $3,159.14, overdrafts $21.703.81, making 
a total of $50,219.75. Some of the overdrafts were disputed. The  ex- 
pert, Woodley, testified: "He has disputed an  item of $15,000. Some 
other items, sollie in transit items, charged to  h im and carried as 
assets items. They constitute all of this $21,000, all except $27.5. . . . 
Mr. Shipman tendered to me in person $5,000 worth of stock in  the 
building and loan as an  asset to be held by me against any indebtedness 
he might owe this bank. The stock was endorsed in  blank. Q. Didn't 
he tender to you i11 person in the bank a deed of trust on 14  pieces 
of property in the sum of $15,000, t o  the end that  you might hold i t  as 
liquidating agent of the bank to be applied on any indebtedness he  might 
be due the bank? (Objection by the State, sustained, erception and as- 
signment of error by defendant Shipman.)" W e  think tEe exception and 
assignment of error by defendant Shipman cannot be sustained. We 
think by analogy the following priliciple applies: "The fact that  a 
party accused of embezzlement intended to restore the property em- 
bezzled, or e ~ e n  that  the loss has been made good, does not constitute 
a defense to a criminal prosecution for the embezzlement." S. v. Sum- 
mers, 141 S. C., a t  pp. 841-2. S. v. Dunn, 138 N. C., a t  p. 674. On 
1 September, 1930, Transylvania County had on deposit in the Brevard 
Banking Company various funds amouiitiiig to $627,296.13. Total un- 
collected current year taxes were $184,998.43. 

( C )  During the fall of 1930, considerable sums of money were being 
withdrawn from the Brevard Banking Company, which were on deposit 
in the bank and the deposits mere falling off. 

The  defendants, Shipman, president, and Silversteel, chairman of 
the board of directors and rice-president, were seen at the courthouse in 
conference with some of the defendants, members of tht. board of com- 
missioners; and the defendants, Shipman and Si l~ers teen ,  wrote a letter 
to the board, ~vhich  was later published in the Brevard A7ews, to the 
following effect : 
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Gentlemen: I t  being apparent that the tases due the county, or a 
large part of them, are still uncollccted and it being necessary for the 
county com~nissioners of Transylrania County, N. C., to provide funds 
for schools and roads, it is our opinion that it is good business for the 
taxpayers of Transylvania County (as the rate of interest at the present 
time is cheaper than in sereral years) for the county commissioners to 
borrow against uncollected tases in order to keep the schools and roads 
going. I n  borrowing this money as abore referred to, it is not increasing 
the liabilities or indebtedness of the county of Transylvania or will 
increase or decrease the tax rate for the coming year. 

Very truly yours, Jos. S. Silrersteen, Thos. H. Shiprnan. 
Brevard, N. C., 3 September." 

Almost coincident with this letter, but dated 1 September, 1930, the 
defendant Mc-Ueely, a cou~ity cornmissioner and county accountant, ad- 
dressed a comrnuriication to the board of commissioners, in which he 
states that it is necessary to borrow $100,000 for the purpose of paying 
appropriations made for the current fiscal year, in anticipation of taxes, 
and, thereupon submits certain tabulations and statements, in order that 
the statement might comply with the County Fiscal Control Act, Public 
Laws 1927, chap. 146. Then followed in regular order the various pro- 
ceedings preliminary to the issue and sale of the $100,000 tax anticipa- 
tion notes of Transylrania County. All of the defendants, county corn- 
missioners, signed the order for the issue of the tax anticipation notes, 
and the defendant McBeely separately, "in his capacity as county ac- 
countant and chief financial officer of Transylvania County." The notes 
were sold to the Bank of Brevard; Pickelsimer, McNeely, Owen, Talley 
and White, the county comn~issioners, signed the resolution which was 
attested by I r a  D. Galloway, register of deeds and ex-officio clerk of the 
county coarnissioners. The evidence indicates that Shipman was in the 
county commissioners' room when the resolution was passed. 

Record, in part, of the board of commissioners: "The board of county 
commissioners met in special advertised meeting on 12 September, 1930, 
for the purpose of selling notes for $100,000. The following members 
being present: J. H. Pickelsimer, chairman; C. R. McNeely, W. L. 
Talley, S. R. Owen and A. M. White. The following orders passed: 

No bids, the board recessed until 10 o'clock Wednesday morning, 17 
September, 1930. 

The board of county commissioners met in a recess meeting on 17 
September, 1930. 
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The following members being present : J. H. Pickelsimer, chairman; 
C. R. XcNeely, W. L. Talley, A. If. White, S .  R. Owen. The  following 
orders were passed: On motion of W. L. Talley, seconded by A. M. 
Wliite and carried, to fix interest rate on $100,000 at  (5%. Approred. 
J. H. Pickelsimer, chairman board of county commissioners." 

On 1 7  September, 1930, the Brevard Banking Company, by Thos. H. 
Shipman, president, made a ~vr i t ten  proposal to the commissioners: 
"For your $100,000 revenue anticipation notes dated 30 July,  1930, ill 
denomination of $10,000 each, numbered one to ten, both inclusive, bear- 
ing interest from date thereof at  the rate of five per centum per annum 
payable sen~iannually on 30 January  and 30 July, and all the notes 
maturing on 30 July,  AD. 1931, both principal and sem~annual  interest 
payable at  Chase Kational Bank in city of Yew York, X. Y. :  We  will 
pay one hundred thousand dollars ($100,000) and accrued interest to 
date of delivery." At  the advertised meeting of the board, on 17 Sep- 
tember, 1930, all the members being present, the board accepted the  bid 
of the B r e ~ a r t l  Banking Company and passed a sale resolution; yet 
tlie proceeds of tlie sale of the notes were not credited to the county 
by the Brevard Banking Company, until 29 Xovember, 1930, nearly 
t n o  and a half months later, tlie amount at  that time in1:luding interest 
was $101,625. O n  29 November, 1930, most of i t  was rillocated to the 
several funds of the county. "The school fund on 28 November was 
$63,397.74; the school fund on 29 November, was $115 294.72; county 
road fund 28 Solember,  $10,899.55; county road fund 29 November, 
$19,286.91. . . . Total balance as of 28 Norember is $472,887.1.2, 
and as of 29 Sovember, $579,187.86." 

The tax anticipation notes were sold on 17 September, 1930, to the 
Brevard Banking Company, yet it will be noted that  a t  the time Ship- 
inan and Silverstecn published the necessity on 3 September, 1930, for 
the sale of the tax anticipation notes, aggregating $100,000, "to carry 
on schools and road work while taxes are being collected," there mas in  
the bank on 1 September, $627,296.13 and on 17 Septemker, $602,249.81 
belonging to Transylvania County, allocated to schools $79,816.76 and 
roads $12,594.43. When actually paid for, on 28 November, 1930, the 
total on deposit i n  the Brevard Banking Company, was $472,887.14, of 
which sum there mas allocated to the school fund and on hand $63,397.94, 
and on the road fund $10,899.55. Preceding the publication in the 
newspaper of the letter, dated 3 September, 1930, was the following 
"lead": "County sells note for one hundred thousand dollars to  carry 
on the school and road work while taxes are being colltcted. Transyl- 
vania County is borrowing a hundred thousand dollars cn a short-term 
note for the purpose of carrying on the schools, roads and other govern- 
ment expenses," etc. 
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The evidence shons that  the chairman and the board of county coin- 
misqioncrs borron ed on tax  anticipation notes aggregating $100,000 from 
the Brerard  Banking Company, through its president T. H. Shipman, 
J. S.  S i l~ers teen ,  chairman of the board of directors; that  i t  was done 
'.to car ra  on schools and road work, while taxes are being collected," 
and at the time a large sum of money, as above set forth, was in the 
Brerard Banking Company, already allocated for those particular pur- 
poses, and the bank at the time being insolvent. The  evidence tends to 
show that  the insolrency was known to Shipman and Silrersteen. 

We think there n as competent el idence that said Shiprnan and S i l ~  er- 
<teen signed and published the above letter and it was their act. James F.  
Barrett,  editor of the Breuard  S e u s ,  testified, unobjected to, i n  p a r t :  
"I published in my  paper of 3 September, a letter appearing on the 
first page, signed by Joseph S. Silversteen and Thomas H. Shipman 
and purporting to bear their signatures. I do not know whethw I pub- 
liqhctl it  from the original delivered to my office or a copy. I satisfied 
myself that  i t  n a s  a letter of Mr.  Shipman and Mr. Silversteen, or I 
nould not liarc published it." I I e  further testified that  he  had "made 
diligent search in the files and among my papers for i t  and have not 
found it.  . . . T h e  natural supposition i s  that  i t  with other news 
copy n as destroyed." 13e further testified that  pieces of news copy arc  
kept t v o  or three weeks and unless there is some question "We burn it." 
The  fou~lclation was sufficiently laid for admission of secondary evidence. 
d v e q  r 3 .  Sfewart, 134 N. C., 287; X a h o n e y  v. Osborne, 189 N. C., 445; 
B a n k  1 . .  BricXhouse ,  193 S. C., 231; C h a ~ r  C'o. v. Crau ' ford ,  193 N. C., 
531. 

The record discloses, that, in the presence of the jury, there was some 
cpestion between the solicitor and the attorney for defendants, i n  re- 
gard to prior notice having been given defendants by the solwitor, to 
produce the original of the letter purported to be signed by Silversteen 
and Shipman on 3 September, 1930, before set forth. T h e  solicitor: 
"Don't you remember that  I came into the auditor's room and handed 
you (Mr.  Smathers) and Mr. Jones a notice and said 'Here is a notice 
I give you gentlemen to produce a let ter? '"  The  court :  "You had 
better serve those notices X r .  Solicitor." The  notice was accepted by 
N r .  Sn~athers ,  the attorney for T .  H. Shipman, but the record does not 
disclose what further was done about the matter. The  court below said : 
"We will take this  up next meek and pass on it." From the record, 
nothing further seems to have been done about the matter. The  original 
letter which the notice referred to  was not introduced in evidence. 
Immediately following the record discloses that  I r a  Galloway, register 
of deeds and ex officio clerk of the board of county commissioners, testi- 
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fied, in par t :  "I know the handwriting of Nr .  J. S. Sihersteen and Mr. 
T. H. Shipman (in whose handwriting is that letter). The handwriting 
signed to the letter is that of Thos. H. Shipinan and 5013. S. Silversteen. 
Q. Did you see this letter, the letter published in  the newspaper? An- 
s w r :  Yes." The letter above was then introduced in evidence. This 
evidence was admitted only against Shipman and Silrersteen, to which 
they excepted and assigned error. From an inspection of the briefs of 
these parties, we think this exception and assignment of error is deemed 
abandoned. Rules of Practice, 200 h'. C., p. 831(28). I n  fact, on cross- 
examination, the witness Galloway testified: "I saw the original of a 
letter that Ivas signed by Mr. Shipman and Mr. Silversteen and stated 
the letter was published in the Brevard Sews." Will is  v. N e w  Bern, 
191 N.  C., at  p. 514. The witness Barrett testified: "I got the letter 
from several offices of the county." These letters seem from the record 
to have been scattered about. S. v.  IIo7lingsworth, 19:. N .  C., 598, is 
not applicable. 

We think the above evidence, and other facts and circumstances in 
evidence, sufficient to have been submitted to a jury 01 the charge of 
conspiracy, as set forth in the indictment as to T. H. Shipman. The 
evidence was circumstantial. The court charged, in reference to the 
defendants: "The State contends that, from all the cin:umstances that 
have been offered in evidence you should be satisfied, beyond a reason- 
able doubt, of the guilt of the defendants and each of them and on each 
count. Circumstantial evidence may be relied upon for ~:onviction. The 
courts of North Carolina recognize it, and the court instructs you in 
regard to circumstantial evidence, the burden is on the State lvhere the 
State relies on circumstantial evidence to satisfy you beyond a reasonable 
doubt that the chain of circumstances offered and every link therein 
points unerringly to the guilt of the defendants and ea2h of them and 
precludes every reasonable hypothesis of innocence. The laws of Il'orth 
Carolina say where an act may be attributable to two or more motives, 
one lawful and the other unlawful, that the former must be accepted 
and not the latter. The defendants come before you with the presump- 
tion of innocence in their favor as the court has heretofore charged you, 
the burden being on the State to satisfy you of the guilt of the defend- 
ants, and must so satisfy you, beyond a reasonable dolbt. The court 
instructs you with regard to the circumstances relied on by the State, 
that if you shall be satisfied beyond a reasonable doubt of the links of 
the chain of circumstances and if the chain entirely shall satisfy you in 
like manner of the guilt of the defendants, or any of them, then i t  
would be your duty to return a verdict of guilty; and if the State has 
failed to satisfy you in  like manner of the guilt of the defendants, or 
any of them, then it would be your duty to return a verdict of (not) 



N. C.] S P R I N G  T E R M ,  1932. 535 

guilty: and if the State has failed to satisfy you in like manlier of the 
guilt of the defendants, or any of them, then it would be your duty to 
returu a verdict of not guilty." W e  think this charge borne out by tlie 
autliorities in this jurisdiction. S. v. X a s s e y ,  86 X. C., 658; S. v. TT7il- 
corn, 13.' 1. C., 1120; S. c. X e l t o n ,  187 K. C., 481; S. c. L a i c ~ e n w ,  196 
S. C., 562; s. c. X c L e o d ,  198 N. C., a t  p. 653. 

Tlie court below charged as to presumption of innocelice. b'. c .  Her- 
~ i n g ,  201 S. C., 543. 

J. S. S I ~ J  ersteen-charge conspiracy : The el idence (A)  H e  n a s  direc- 
tor, stockliolder, eliairrnan of the board of directors a i d  i n a c t i ~ e  vice- 
presitlt~it of the Brevarcl Banking Company. Shipman and Sihersteen 
vere  well a t  the courthouse in consultatiot~ with members of the board 
of conimissioners, and shortly tliereafter two things follon ed : First ,  a 
letter by Shipman arid Silversteen to tlie hoard of coinnlissioners which, 
on ac.couut of tlie polltical effect of the act nhich they T5ere apparently 
about to accomplish, mas published in  the nexspaper as an apology for 
tlie act, and it may he noted by the oflicers of the bank and liot the 
board of county coniniissioners. This letter itself appears to liave bee11 
a fa1.e prcltensr, but ~t n a s  acted upori. Inimcdiately a proceeding was 
begu~l to sell $100,000 notes of the county, vhich  the defendant hfc- 
Seely,  ill his capacity as county accountant, cleclaretl to be Iiecessary, 
ant1 all of the defendant conimissio~iers, signed the proceedings and all 
of tlie tlefentlnlit co~nmissioners the resolution to i s u e  the  $100,000. 

(B )  The $100,000 in notes n a s  sold to the Bank of Brevard. The  
board of colnmissioi~ers xen t  out of ofice on 1 December, and on 15 
1)eceliiber follo\\ing, the bank promptly closed. I t  was in cvidence that  
during the period of negotiations the bank m s  insolvent. 

( C )  Sill erateen n a s  a large stockholder in the  bank and his liability 
to the bank as rnalrer was $20,240, as endorser $3,750. 

I t  ua .  alco in e ~ i d e n r e  that Silversteen, on 3 September, 1930, had 
a checki~ig account of $2,382.23, and certificates of deposit aggregating 
$8,000 to $10,000. 

J. 31. Allison, a merchant and director of Brevard Banking Company, 
tlie day Tes  Ashnorth v a s  buried ( in  August), n a s  asked by Shiprrian 
:md Silversteen to go to tlie courthouse with them, and he  went. "Q. 
TI7ho took part  in the co~iversation there, Mr. ,lllison? Ariswer: N r .  
Shipmnri or Silversteen, I b e l i e ~ e  Mr.  Shipman told UcNeely that  
Transyhaii ia County had a note that  ~ i o u l d  be due in  a short time and 
he told him it would ~ o r k  a hardship on the people of Transylvania 
County to  pay this note in that short a time, and a s 1 4  him if he could 
not give an  extension of time. This  is  all I remember. McNeely said 
llc could not do anything himself, but to take it up  with the other corn- 
missioners." 
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(D)  ,It the time of the conversation, there was ii the bank over 
$600,000 of the county's nloney, on 1 September, 1930, there v a s  $624,- 
473.90. There are  othcr facts and circumstances in the evidence for 
tlie State against Silversteen. 111 S, v. P ~ * i n c f ,  IS2 S .  C., at 13. i90, 
this Court said : T e  inax say geiierally that evidence sliould raibe more 
tlian a mere conjecture as to the existence of tlie fact to be proTed. The  
legal sufficiency of proof and the moral weight of legal13 sufficient proof 
are very distillet in the conception of the lav .  The firs, lies 71 itliin the 
province of the court, the last within that  of the jury. . . . The 
sufficiency of evidence in law to go to the jury does not depend upon tlie 
doctrine of clianccs." S. 1 , .  Swinson, 106 i\'. C., a t  11. 103. -1 verdict 
cannot rest upon n scintilla of eridence or on mere suspicion, guess, 
surmise, speru1:ltion or conjecture. Xre think the el idencl: against Silver- 
strcn wns sufficic~it to l i a ~ e  been subniittecl to a jury. 

Ralph Fisher-charge conspiracy : T h e  evidence (,\) H e  was county 
attorney, a position of liigli trust. The State introducjd a bill of the 
defendant, Ralph Fisher, against T r a n s y l ~ a n i a  Count j ,  dated 29 S o -  
\ cmbcr, 1030, for balance due on abstracting and renlovirig t a s  scrolls 
for the years 1932-23-24-25-26-27, for  $4,460. Also a d l  in faror  of 
Ralpli Fisller against Transylvania County for p a r t i d  l>ayinent for 
services on tax suits for the years 1922 to 1927, inclusive, for $4,000. 
Thc State offered checks, one for $4,000 and one for $4,460, showing 
tlie bills had been paid. 

On  29 Sovember, 1930, the day one of the bills was dated, the 
$101,625-the $100,000 and interest-was allocated to t h ?  several county 
funds in the Brevard Banking Company, although the $100,000 in t a s  
anticipation notes were sold by the commissioners to Ihe bank on 17 
September, 1930. 

(B) A new board of county commissioners had been elected and were 
to take office on the first Monday in December, 1930. T h e  evidence 
tended to show that  the bills were incorrect in many particulars. This 
$8,460 was paid just before the board he was a t t o r n e ~  'or went out of 
office. When the bank closed 1 5  December, 1030, his deposit amounted 
to $313.05. 

(C)  Jerry Jerome, a witness for the State, testified, in pa r t :  ' T r .  
Fisher was in the office one morning and I asked him nliy lie had bor- 
rowed the $100,000 and he said that  he and Pickelsimer and McSeely 
\vent to the bank to withdraw $75,000 or $100,000 anc Mr. Shipman 
called him back into the back par t  of the bank and told them if they 
~ i t h d r e w  that  amount of nloney the bank would have to close its doors. 
At the beginning of the conversation I asked him nliy they borrowed 
the $100,000 and that is what he told me. Q. State if a t  any time during 
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the last fall, you saw 31r. Fisher with some moiicy? A l n s ~ ~ e r :  I did 
~ i o t  sre niiy actual cash. X r .  F i s h ~ r  and I had a comersation :u~d lie 
111ndc a motion nit11 his lland to his breast pocket, and said that nn. 
uliere llc kept his monc,y. Q. When n-as that, with referelice to n1ic11 
the bank closed? ,111sner: Before the bank closed. Q. IIom long before ! 
,111sn er : It \\as sometime after the Central Bank closed and before our 
bank closetl. That  ~i as wl l~i i  he  made the n l o t i o ~ ~  to tlie breast pocket-- 
that n a s  hetneen the time tlie Central Eank cloqed and the time this 
bank clowd. The R r e ~  ard Bank was ope11 at the time. I l ~ d  this con- 
\ creation 77 i th Fisher after the bank closed. I judge he told me it n n* 

ill September 1112 nent there. To the best of my recollection, it 
beforc the 15th. . . . At the time of these colircrsations Mr. Fisher 
\ \as  nlnliing bitter rerriarlis against Shipman and Silrerstcen :trlcl he 
said lie \\auld not (lo aiiytliing in the norlcl to help the bank; that wa-  
\\hat lie wid. H e  made this remark at the time that  lie referred to 
lialing been a t  the bank. It was all in oue conrersation." 

(D) E. F .  Moffett, nitncqs for tlie State, testified, in pa r t :  "I heard 
n co~ir-cr-:~tiol~ be tnew Ralph Fisher and Mr. K\-. A. hliller a ~ ~ d  other.. 
(2. M71-llnt tlicl lie, Fielicr, s ay?  Al r~snc r  : Mr. Fisher made a remark that  
c n u d  1\11.. Miller to turn to liiin and say he ought to be careful hon 
he t:rlbetl. . . . Mr. Fisher said, Tau lrnow that  n e  sacrificed the 
Rcpubllcaii I':~rty to lioltl the Brerard  Banking Company u p  and n hell 
v e  (lid, you made a11 agreement nit11 us that  it n a s  not to be uzctl 
;~gi~i~l , i t  11s in tllc earnp;ligl~ and that  71 as the first thing you used J\ hcn 

ou n cnt out oil thc campaig~l. '  That  vns  all he said in ref(,rence to 
that. S o  note n.as nientior~ed a t  that  time. This was after the brink 
closed. (Cross-csnmiiiatior~.) S o  mention n as niade of the $100,000 
note. We nere  talking ahout politics. TVe ne re  talking of the political 
campnigil, and Mr.  Xiller belonged to the opposite party from X r .  
Fisher. They seenled to be serious. They ncre  ratlier hot. I hare  known 
them to get mad oyer politics." 

(E)  R. H. Ramsey. a n itness for the State, testified, ill pa r t :  "I am :L 
practicilig attorney at Brcvilrtl, ant1 am non- mayor of Brerartl. I had a 
cv~~re r sa t ion  not tl~rectly nit11 Fisher, but I n aq present a11d lieard it.  
The first of it n a s  here in thv hack of the courthouse. Mr.  Ercwe naq 
present and I tl i idi  X r .  Iiinlsey mas present also. This n a s  sometiii~e 
after  the first iiidictment here n a s  returned iuto court, the one they 
ore bcing tried on non-. Q. State what he said in reference to the note 
in the bank? A \ l ~ s ~ \ e r :  Mr. Fisher accused X r .  Breece of being re- 
sponsihle for his indictment and Mr.  Breece said Tau linow I nould 
not hal-e iildicted my own client.' Mr.  Fisher said 'Well, you sl~orctl 
him in to get me ill.' &lnd Mr.  Breese said 'You know I n oul(l not l i a ~  e 
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111y own client, Silrrrsteen, indicted,' and Fisher said, 'Well you probably 
saw he n as going to fall in and you pushed me in.' Anc the concequence 
of the co~~rc r sa t ion  ~ v a s  they ncre  asking his atlrice as county attorney, 
and he said '011, hcll, I am as guilty as tlicy are, and if 'they are 
conricted I want to be convicted also.' I liad another conrcrsation n i t h  
h i ~ n  the snnw nlorlring in the judge's room. Mr. Kin~sc>-, Mr.  Brccec 
and nnotlier grntlcman I did not lrnow. N r .  Kirnsey or one of thein said, 
T e  do not 1i110lv \ \ ha t  the on(. liuudrctl thousand dollar3 indict~nent was 
brought on.' Aind he then procwded to tell us the basis of the indictment. 
H r  snit1 last fall, n.lien lie n n s  passing, they called him into tlie bank, 
or askccl him to coine down, and he \vent don-n, and 31 r. Shipman was 
prcwnt, antl I can't be positivr, but I think he said X r .  XcSeely  and 
Mr.  l'ickelsinic~r were preqrnt also. And they sat down and N r .  Ship- 
man said 'Yon gentlcrncn ha re  a note coming tlur,' and I think he said 
on 15 Decenibcr, 'and we cannot pay that without taking the breeches 
off some of tlie best people in town'-I think Mr. Fishel said t l q  c:dled 
liim out of bcd, and he welit don.11 there. H e  said tlic uotc n a s  for 
$73,000. TVlicn XI'. Shipman made that  statement Mr. Fisher said that 
Mr.  Sh ipna i l  rcco~nme~ided that  t h y  borrow enough tc meet that note, 
and Mr. Fislier said that he was not there to pass on the husincaa end 
of it but on tlic political end, and that if they borronel  tliis, rlitlt they 
n-ould hold it for threats politically, and that  lie ~voulcl agree if tliry 
~vould sign a lctter a g r c e i ~ ~ g  not to use th:it ngni~ist t lmn in the c a n -  
paign, antl that  N r .  Silrersteen was in the east; and that  Shipman and 
Silversteen signed the letter, but that Mr. 13reese did not sign a i d  used 
it in the campaign. Q. What, if anything, did he say ablmt n-hat becamo 
of the one hundred thousand dollar note n l x n  issued? , h s w e r :  H e  said 
the note was issued and turned over to Silversteen and that  he kept it 
about two months, and tlien to~vards the latter part of Sorember  they 
saw they had to do something and they wer~t to the bank, and that the 
ba l~k  officials, n ithout any authority, issued certificates clf clepo5it to Mr. 
Couch for the hundred thousand dollar note and then deposited it as 
collateral in New York. . . . I hare  licard Mr. I W l e r  make the 
statement tliat he would not do anything a t  any time to aid tliat bank. 
I beliere I h a r e  heard him make the statement that tlie indictment v a s  
the result of prejudice to t ry  to down him liere in the county as county 
attorney. I also heard him state that  he  mould not do anything to aid 
Mr. Sli ipi i~an or Mr. Silversteen, or the bank, but I do not know wlietlier 
the statements were made in that  conrersation." 

The  court instructed the jury not to consider the abore evidence 
against any one but the defendant Fisher. 

( F )  Liability of Fislier to tlle bank $2,320 as maker, $40.00 as eu- 
dorser, total $2,360. 
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Thcre are  other facts and circumstances in  the evidence for the State 
agair~ct Fisher. The  three above named defendants, Shipman, Si lvers t~cu 
and Fi*lwr, nere  convicted on the conspiracy charge. We think tlie 
elidence ample to go to the jury. 

Tl'e no~i-  consider the exceptions and assignmrnts of error to the charge, 
as lleretoforc set out, viz.: " h d  wilfully and corruptly mean in bad 
fai th and nithout regard of the rights of others and iii the interest of 
such parties for ~ v h o n ~  the funds are held." Also "Before you can find 
the tlt.feiitlants or eithcr of them guilty, you should find from the evi- 
dence, beyond a reasoimble doubt, that they acted in bad faith. There 
is no tlrnial of the fact that  the tax anticipation notes xere  issuecl. 
The 8tt:te contelids that the issuai~ce of these tax anticipation notes were 
dolie in bad fai th 3 r d  in conwquerice of an  unlawful conspiracy and that  
you should so find beyond a reasonable doubt that the f u i ~ d s  derived 
therefrom nere  misapplied. I n  other words, that  they were put in the 
bank, although to the credit of the county, that  the county did not need 
tlic funds and that  the borrowing and applying of the funds was ill 
had f:iitli, :md that  you should return a verdict of guilty as to each 
defelldant upon that count in the bill of indictnient. . . . The State 
coatollcl~ t l ~ e  funds borro~ved on the tax anticipation notes were not 
clepositetl until two months thereafter, that if the tax anticipation note 
had been a necessity that  the nwessity for it had disappeared prior to 
the t h o  the funds were a\ ailable, and that  the act of the co~nmissionerc 
in issuillg the notes n a s  done in bad faith, fraudulently, wil ful ly  and 
iomrl i t ly  in tlie effort and desire and consequence of an  u n l a ~ ~ f u l  con- 
spiracy to aid the Ere l a rd  Banking Company. . . . I n  the present 
case the State contends that tlie defendants, and each of them, arid that 
yon shoultl so find, beyond a reasonable doubt, from the el-itleilee, ell- 
tcretl into :rn unlawful conspiracy, to wit, to issue tax anticipation notes 
in the sum of $100,000 against the iuterest and in bad faith-in bad 
fai th aud against tlie interest of the taxpayers of Tranqylvania County; 
a i d  that you sl~oulcl further find, beyond a reasonable doubt, or to a 
moral certainty-you will remember n h a t  a reasonable doubt is as 
defined to you yesterday by the court-that the defendants, and each 
of them, committed the overt act nhich  they had unlawfully conspired 
to do. and that  you should so find, beyond a reasonable doubt; and 
sl~ould further find ill like nmirier that  the overt act was committed and 
the defendants (proceeds) applied in bad faith, not in the interest of 
the taxpayers of Traasylvania County, but c o r ~ ~ ~ p t l y  and wilfully to the 
credit of the county in the Brecard Banking Company for the purpose 
of aiding said bank and not for the purpose of aiding fhe counfy  or the 
t a x p a y ~ r s  of the counfy." There was no exception to the latter part  in 
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italics, nor was there any exception to the f o l l o ~ ~ i n g  portion of the 
cdh:li.ge : "I instruct you tliat the intcnt alleged and ccntended by the 
Stnte to coiiimit the acts and offenses alleged by the State is a necessary 
iiigrcdieiit, anti the burden is on the State to satisfy you heyond a reason- 
able doubt of that  intent. The State contends from all the evidence you 
sliould bc satisfied beyond a reasonable doubt of the felonious intent. 
Tlie tlefcndm~ts contend that  you should not be satisfied beyond a reason- 
able doubt that such acts as they did were done not in consequence of 
:my conspiracy or agreement; and they further contend that  even though 
you diould find tliat i t  mas not necessary to borrow the funds;  that they 
did borrow, tliat you should not find beyond a reasonat~le doubt it was 
clol~e iri bad fa i th  or that there was any intent to do wrong." I f  the 
clefendaiits vanted the court below to elaborate, they could l i a ~ e  re- 
quested this by prayers for instructions. 

Taking tlic charge as a whole i t  is correct. Tlie statute was read to 
the jury nliich held that the misapplication must be dcne w i l f u l l y  ant? 
corruptly. The court, under the bill of indictment, ccrrectly charged 
"Tlie defentlants arc not chargeable . . . n i t h  an error of judgment 
or a mistake." 3'. L'. Powers ,  75 S. C., 281; S. c. S o v i s ,  111 S. C., 
636;  S f a t o n  v. TITimberly,  122 S. C., 107; 8. 1.. Anderson ,  196 S. C., - - 
i i 1. See 8. r .  L a t f i m o r e ,  201 K. C.. 32. 

I n  Black's Law Dictionary (2d ed.), p. 1228, citing authorities, usilfuL 
is defi~ied : "Proceeding frorli a co~iscious motiol~ of the will; ilite~iding 
the result which actually comes to pass; designed; intentional; malicious. 
. . . I n  common parliance, 'wilful' is used in the sense of 'inteii- 
tional,' as distinguished from 'accidental' or 'i~ivoluntary.' B u t  language 
of a statute affixing a punishment to acts done wilfully may be restricted 
to such acts done with an  unlawful intent." 8. r .  E'ulXxer, 182 S. C., 
793; W e s t  c. W e s t ,  199 S. C., 12. 

"Corruptioii," Black, supra ,  at  p. 277, citing authorities: "Illegality; 
a ~ i c i o u s  and fraudulent intention to evade the prohibitions of the law. 
The act of an official or fiduciary person who unlawfully and wrongfully 
uses his station or character to procure some benefit f o *  himself or for 
another person, contrary to duty and the rights of others." The  word 
'(corruptly" when used in a statute generally imports a wrongful design 
to acquire some pecuniary or other advantage. Grebe v. S t a f e ,  112 
Neb., 71.5, 201 N. W. Rep., a t  p. 144. 

"Bad Faith," Black, supra ,  at  p. 112, citing authorities: "The op- 
pobite of 'good faith,' generally implying or inl-olving actual or con- 
s t r u c t i ~ e  fraud,  or a design to mislead or deceive another, or a neglect 
or refusal to fulfill some duty or some contractual obligation, not 
lronlpted by ari honest niistake as to one's rights or duties, but by some 
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iuterested or sinister motixe." Bad fai th and fraud are synonymous. 
11zlgenburg c. S o ~ f h ~ u p ,  33 K. E., 786; 134 Ind., 92. 

Tlle defendmts must hare  a feloiiious intent, the court below ko 

vl~arged. S. v. Laneaster, ante, 204. 
-111 of the f o l l o ~ ~ i ~ i g  deferldants nere  found guilty of (1) niisapplica- 

tioii (I") conspiracy. J. IT. Pickelsirner, chairman of tlie board of cou l~ t j  
c~mniissioners, C. R .  NcSeely,  a county commissioiier and also coui i t~  
accountant, -4. M. White, S. R. Owen and MT. L. Tallex, county com- 
missioriers. 

J .  H. Pickclsiiner-miqal~plication and coiispiracy : Eridence ( A )  
H e  n as chairman of the board of county commissioners. From 1 -1u- 
gust, to  13 Dcccn~ber, 1930, when the bank closed the county of Tranayl- 
n n i a  had at all times orer lialf a million dollars in the Brerard  
Banking Compa~iy,  except 28 Korember, 1930, i t  was the lowest $472,- 
887.86. On 29 Sorember,  it  shows with the bond sale and intcrt.st 
$101,623, added and other anlourits making $579,187.86. 

(B )  When the tax anticipation notes resolution for the sale was 
passed, Shipman, president of the bank, was in the conimissioners' room 
\\it11 all the comn~issioners, a i d  Pickelsimer. XcKeely, Shipman mid 
Silvcrsteeii 11 ere together in the county accountant's office a few (la!. 
before the  sale resolution of 1 September. 

(C)  H e  and the board had the letter of the t ~ o  hankers, Sllipmari and 
Silversteen, \rhich  as afterwards published in the lieu spaper "To carry 
oil schools and road work nhile taxes are being collected," and at the 
time in the bauk there was over a half million dollars of the courity's 
iiioncy, and large sums already allocated to schools and roads. 

(I)) After the tax anticipation notes sale n as ordered for the $100,000 
aiicl p u r d x w d  by the Brerard  Banking Company, the bankers kept the 
ilotes and did not sell them until about t n o  and a lialf nioiitlis afternards, 
~ ~ l i e i i  tlierc ~i-ere liealy n i t h d r a ~ ~ a l s  from the bank a i d  a falling off 
of deposits, then oil 29 Soxeinber, 1930, credited the sale to the coulity. 

( E )  Ira. Gallonay, a witness for tlie State, testified, i11 pa r t :  ('Q. 
Pr ior  to tlie time thnt lettcr a a s  nri t ten,  had xou seen tlie defendants 
S1h er5tec.n and Shipman 111 coilference with any of the commissioners 1 
Aiisncr : yes. Q. On the first time tliat you saw tliein there, where were 
they and n ho n a s  preqeut ? -1nsner : Mr.  Shipillan and X r .  Silrersteen 
nere  in  Mr. XcSeely 's  office with M r .  McSecly and Mr .  P ickel~imer .  
I did not hear their conrersation. Q. How long n a s  that  before this 
letter was written and published? Alnsn-er: I do not know just lion 
long. Jus t  a fell days. I could not say jubt how many days it nas.  
The b ~ s t  of my  recollection is tliat Shipmail was up  there in the corn- 
missioners' room 011 3 September, nhen the resolution was passed. There 
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were present at  the meeting Mr. Pickelsimer, X r .  McNeely, X r .  Owen, 
and to the best of my recollection, Mr. Fisher was there a t  that meeting. 
Q. (By  the solicitor) : What was the discussion that  d a y ?  Answer: They 
talked about this note issue, this hundred thousand dollir note and also 
passed a resolution in  regard to it." 

Liability of Pickelsimer to the Brevard Banking Company $12,000 as 
maker, endorser $6,575, overdraft $6.12, total $18,583.12. There are 
other facts and circun~stances in the evidence for the State against 
Pickelsimer. We think the evidence was sufficient to be submitted to 
the jury. 

C. R. McKeely-misapplication and conspiracy: Evidence (A)  H e  
was a county conlmissioner and also county accountant. Before the tax 
anticipation notes for $100,000 were issued, he knew of the amount in 
tlie Brevard Banking Company, belonging to tlie county as being over 
a half million dollars. H e  was in  conference with Shipman, president 
of the bank and others. On 1 September, 1930, he addressed a letter to 
the board, signed by himself, and among other things, said:  "It  is neces- 
sary to borrow $100,000 for the purpose of paying appropriations made 
for the current fiscal year in  anticipation of the collection of the taxes 
and other revenues of the current fiscal year. I, therefore, submit herein 
the statement and certificate required of me by section 4 of 'The County 
Finance Act,' " etc. A11 the members were present mhen the resolution 
was passed. ' T l ~ e r e u p o n  the board, upon the motion 3f W. L. Talley 
and seconded by Mr. A. 11. Rhi t e ,  then adopted same without change or 
amendment by the following roll call vote," etc. 

(B) A11 the commissioners voted "Aye," and all the commissioners 
signed the resolution. H e  saw the letter of the bankers, heretofore set 
forth, to the board, and which xi-as publislied in  the newspaper signed 
3 September, 1930. 

( C )  H e  was present on 17 September, 1930, mhen the tax anticipation 
notes of $100,000 were sold to the Brevard Banking Company. H e  and 
all the commissioners signed the sale resolution. 

(D) H e  knew, of all men in the transaction, the financial condition 
of the county. That was his special duty-county accountant. The 
bankers kept the $100,000 of bonds in denominations of $10,000 each for 
nearly two and a half months, and after heavy withdrawals from the 
bank and a falling off in deposits, sold same and depos ted the proceeds 
of the notes and interest, $101,625, and they were alloclated 29 Novem- 
ber, 1930, At tlie time large sums of money had already been allocated 
for schools and roads and in the bank for those purposes. 

(E) 31. B. Bagwell, a witness for the State, testified, i n  pa r t :  That 
McXeely asked him "if he was on the grand jury and that McKeely said 
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he did not see n h y  they found a bill against him and I replied they could 
not help it according to the lalv and eridence. Q. T h a t  else? Ansne r :  
I told h im that  I did not see how they could borrow a hundred thousand 
dollars with the money they had in the bank." The court instructed 
the jury that  this eridence was admitted only as to defendant 3kSec ly .  
The nitness said hfcSeely told him that they had to (lo it to sare  the 
bank. 

(F) 11. x. Blake, a n-itness for the State, testified, in pa r t :  ('I am 
acquainted with T. R. JlcSeely,  one of the defendants. I had n conver- 
sation with him with reference to the note in question. I asked McSeely 
v h y  he borronctl the niolley when he had i t  here in the bank to pay the 
note and he saicl ncll, lie came l lon~e from Yes -Islinorth's funeral oue 
day and three of the hank officials, N r .  Shipman, X r .  S i l~ers teen  and 
Mr. Alliso~l uc re  at his room and that they had already got l l r .  Pickel- 
sillier there and that  t h y  \\anted to borrow this money by this note in- 
stead of drawing i t  out of the bank because the bank x t s  in a precarious 
position. l f r .  XcSee ly  said h~ objected to agreeing to sign that  note 
and he thought it oTer and he thought if it  was going to ruin Transyl- 
rania  County for the bank to close, he thought it would be better to 
borrow the rnoncy and pay for it than to t ry  to take it out of the bank." 
The court instructed the jury not to consider this exidence against any 
of the defendants except XcKeely. The  witness continued: "Q. Wliat 
did lie say, if anything, with reference to Mr. Shipman and Mr. S i lwr-  
steel1 ? ,111sner: H e  said that  Mr. Shipman and N r .  Silversteen said 
that they mould see that there was 110 blame attached to him in  borrow- 
ing this  money. That  is as  f a r  as the election was concerned; that they 
borrowed the money before the election.'' 

TI7. 11. Grogan. a State's nitness, testified to a con~ersa t ion  with Rlc- 
Scely,  substantially as the above. 

(G) John  C. Tinsley, a witness for the State, had a con~ersation with 
C. R. RlcKeely, testified, in pa r t :  "I don't k11ow as to that  particular 
$100,000. W e  had a conrersatioli right after the bank closed and found 
out they had $551,000 there to their credit and I asked them why they 
were borrowing money ~ i t h  all that  credit i n  the bank and he said 
something similar to 'if they had called on them for the money they 
could not have paid it.' That  is about all. I asked him why they were 
borrowing money with all that deposited in the bank. I t  was just curi- 
osity of me. H e  said if they had called on them for the money they 
could not have paid it.'' 

(H) The liability of RIcNeely to the Brevard Banking Company, as 
maker $5,115, as endorser $5,006.24, total $10,121.24. There are other 



5-14 IS THE S V P R E M E  COURT.  [No-" 

facts and circumstances in the evidence for the State against IllcSeely. 
Wc  think the eridcnce was sufficient to be submitted to the jury. 

.I. N. Wllitc, S. R .  Owen and T. L. Talley-cliarge rnisnpplicatio~l 
ni~cl conspiracy against them as county commissioners: 'Re see no suffi- 
cient evidence against -1. N. White, S. R. Owen and TV. L. Talley to 
l i a ~ e  been submitted to the jury. W e  are n o x  dealing v i t h  a criminal 
charge. I t  seems that certain motions were made by W. L. Talley and 
seconded by 9. M. White, in regard to the issuance and sale of the t a s  
tinticipation notes. They could hare  relied on the statements of C. R. 
XcXeely, county accountant. I t  was his duty to inform the board of 
county commissioners in reference to financial matters. The  certificate 
from him to the board was headed: "Certificate of cocnty accountant 
chief financial officer of Transylvania County, Sort11 C:irolina. To the 
board of county commissioners, certifying financial data as a basis for 
issuance of revenue, anticipation notes." H e  signed the certificate and 
resolution "C. R .  McSeely, county accountant, chief f i i~ incia l  officer of 
Transylvania County, S. C." 

I t  seems as if the settlement with the county nttornej on 29 Sovem- 
bcr, 1930, the motion was made by W. L. Talley and secsonded by S .  R. 
O w n .  -1. M. Wlrhite had some 23 shares of stock in  the bank: 3 shares 
dated 13  Narch,  1911; 5 shares dated 13  March, 1914; 3 shares dated 
6 Ma-, 1916; 2 shares dated 9 September, 1916; 10  shares dated 10 
Sovember, 1917. 

Tlie liability of Owens to the Brerard  Banking Company, as maker 
was $600, endorser $1,923.10, total $2,523.10. 

'l'lie liability of Talley as maker was $409, endorstr $40.00, total 
$149. 

Tlie liability of White as maker was $3.133.33, as endorser $1,833.33, 
total $4,966.66. 

There are other suspicious circumstances against these defendants, but 
we do not think the evidence sufficient to have been submitted to the 
jury. The  fact that  the evidence against these three defmdants was not 
strong, no doubt x-as the reason the court below imposed the fine of 
$1,000 against each of them on the conspiracy charge and judgment wab 
susprnded on payment of the costs on the misapplication charge. 

After a painstaking study of the record, we think defendants' many 
and numerous contentions and assignments of error are  without merit.  
The court's remark on the redirect examination of Gallcway, which de- 
fendants contended was an expression of opinion, under the circum- 
stances, we do not think prejudicial. S. v. Roberfson, 86 N. C., 629. 
The  letters dated 16th and 17th of October, published in the Brevard 
Sezcs, from Pickelsimer to Shipman, and the purported reply of Ship- 



man thtwro, if i ~ ~ t r o d u t w l  iinproperly against Shipman, is not so ilia- 
twial a5 to he prejudicial, but n e  think they nere  properly proletl. 
,Ilal~,v of the c,xcc.ptiol~s a l ~ d  assigilrncr~ts of error to the c l~arge  of the 
.ourt bclon. are to colitentioris. They cannot be sustained. The matter 
, ~ t  the time bl~oultl liar r. been called to thr, attention of the court. S, z .  
, S / r ~ o ( l t \  IS!) S. ('., at 1). >TI. Wc (lo iiot think the court iiiipingetl on 
(1. S., 364. / )oris  1 % .  Lo12y. 180 S. C., 120. 

\VP c : i ~ ~ ~ i o t  say that the judge's charge was al~stract  propositioli.: of 
la\\ 11 i t l~out r e f e r e ~ ~ w  to the facts. ,Is to nliat  constituted c o n ~ p i r a q  
in thr. 13e~i1111ing of the clinrgc, and fully set out in this opinion, n.:iq 

h t e r  qct forth aucl illaclc apl~licable to tht. facts. The court bclow nar- 
roned tlie e\ itlericc, in it3 i~ i t~ut luc t ion  :I\ againqt the particular defend- 
mtq, altliougli some of it \\ as coml)ctent against all after el itleiice of 
+he co~lspiracy n a s  s l~ovi l  aliuiicle. The  e~ idence  n a s  restricted on the 
trial to the 1)articular indiridual or inili~-iduals, the charge g i ~ i n g  the 
liflcrent aq~ec t s  of the law of co~ispirncy x a s  not prejutlki:il, the matter 
a t t s  earily rc~concilable a ~ i d  not in ronflict. X a y  I > .  C ~ , o r c ,  1:)s S. C.. 
it 1). 2 X .  &I fou~itlation \ \as  laid, 11ut the e~it lcnce reqtrictcd, this naq 
f a \  or:~l)l(~ to tlcfc~~ti:~nts. "IIerc a foundation must first he laid, hy 
proof, sufficient in the opinion of tlie judge, to estnbli911, prima facie, 
r l ~ c  fact of conspiracy betneen the parties, or  proper to be laid bcfore 
the jury. :I$ tcntling to cstnhlibh such fact." 1 Greenleaf on Eritlence, 
+c. 111, a t  p. 126. 

I t  may bc noted that n o w  of the State's e\iclerice n a s  denied by tlie 
Icfcntlantr. ,I serious charge of misapplication a~i t l  conspiracy n-as made 
1,rrainst tliem b- the State and they made 110 denial except thrl plea of 
[lot guilt-, and that the er i t lenc~ was not sufficient to he submitted to 
the jury. Tlir court below fully protwted them u i~de r  the statute-that 
11ot g o i ~ ~ g  011 t l i ~  stand s110uId not crt'ilte any presumption against thcm 
is not to he consitltmti to their prejudice. 

The gist of the matter can be detected in ~ r h a t  Ramsey in his testi- 
mony said he heard Ralph Fisher, attorney for the hoard, say:  "They 
callctl him into the hank, or asked 11irr1 to conic down, and he went don 11, 

and Mr.  Shipman was present, ant1 I can't be positive, but I think he 
said Mr. 31cxt~ely and X r .  Pickeliimer nere  present also. And they 
sat tlow~i and N r .  S h i p a n  said 'You gentlemen hare  a note coming 
due,' I think lie said on 15 December, 'and we callnot pay that without 
taking the breeches off some of the best people in  town.' '? I n  this re- 
mark, the taxpayers of the county were forgotten, and proved to he the 
rictinis. 

At the time the bank closed, on 13  December, 1930, the liability of the 
main actors in the indictment, was as follows: 
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Shi lman.  president of the bank (part  of overdraft disputecl) $.i0.110.73 
Fi1~-cwtccn,  ice-president of the bank 23.0013.00 
I'ickt~lsimer, chairman of board of county eonlnlissioners 1 S.>ql.lS 
('. R.  JlcScc~ly,  county accountant antl member board 

couiitj- corninissio~iers lC7.121.21 
Ralpli F i ~ h c r ,  cou~lty attorney 2.:360.00 

Total S103.1T2.11 

S l i i p m a ~ ~  had an o~erclraft  (which was disputed) of $1l.T03.<1, and 
I'ickclsinier hat1 an o ~ e r d r a f t  of $6.12. Silversteen 11ad 011 tleposit 
V212.79. McSccl- $338.06 and Fisher $313.05. 

011 tlcpobit to the crctlit of T r a ~ ~ s y l v a n i a  Comity was tlic wlil of 
S361,145.86. 

The court below chargctl the jury : ' (The court i i~struct  3 you in analyz- 
ing thc teqtilno~iy a l~t l  making u p  your minds about thi; c a v ,  you d l  
renlove from  you^ mintla every prejudice and bias, nl~rl rr>lying only 
upon your oaths that  you will sit together, hear the el-idcnce, alitl rcnt1t.r 
your T crtlict accordil~gly." 

The j u y  are the triers of the facts anti h a ~ e  found the tlcfentln11ts 
Sliil)n~nn, Si lwrs tee l~  antl F i s h ~ r  guilty of conspiracy; and Piclrelpimer 
n11t1 McSecly guilty of conspiracy aud misapplication. I11 law, as to 
t h m ,  Ire set> 

S o  error. 
-1s to White, Owen, and Talley, the motion to dismiss the action or 

for judglnent of no~isuit should have been grauted by tht. court below as 
to them. The judgmel~t of the court belolv, as to them, is 

Reversed. 

C o s s o ~ ,  J., dissenting. At the trial of this action in the Superior 
Court of Transylvania County, the defendants, T .  H. Sh ipn~an .  J. S. 
Silversteen, J. H. Pickelsimer, C. R .  JIcSeely, Ralph Fisher, -1. 11. 
White, S .  R .  O~re l i  and TIr. L. Talley, were each convic td  of a criminal 
conspiracy, as charged in the jndictment; the defend:u~ts other than 
T.  H. Sliipman and J. S. Silrersteen, ~vere  also convicted of the crinlinal 
misapplication of funds belonging to Transylrania County. The  jurors 
in their rerdict recommended that mercy be estended to each of the 
tlefcndants in the judgment of the court. 

The judgment on the verdict that  the defendants are guilty of a 
criminal conspiracy as charged in the indictment was ( 1 )  that the de- 
fendants, T .  H. Shipman, J. H. Pickelsimer, C. R. 3fciS'eely and Ralph 
Fisher, each pay a fine of $5,000, and be confined in the State's prison 
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for a t r im of ]lot lrqs tli:~n t n o  or more tlian fil-e years; (2)  that t ! l ~  
t l e f n i ~ l : ~ ~ ~ ~ .  J. S. Sil\cr;;ttwi pav a fine of $.3,000; and (3)  that thci lie- 
f( i i < l : ~ ~ i t - .  Al. 11. J T l ~ i t ~ ,  S. R. O I I P ~ I  aii(1 IT. I>. 'Talley. r:1(3l1 lmy a fi111, 
of $l.onO. 

I t  11 'I- c~rtltretl b ~ -  the court tliat jutlgl~ient on the 1 ertlict that tlifx 
d e f e ~ ~ i l a ~ l t -  otlitr than T. H. Sliipl~ian and J. S. Silversteen, are guilty 
of :I c.1 iliii~lal ~~ i i~npp l i c~a t lo l i  of f u n ~ d ~  bcloiigirlg to  Trails-lra11i:r C'ouritj, 
:I< cli:~iitc tl in the i n t l i c t ~ ~ ~ e ~ t t ,  be courinueti, and that the clefc11cla1it5 p:r: 
tlic c0.t- uf the :wtion, pro rata,  ar directctl in the judpliii~iit. 

From the jutlpnent, t h ~  t1efrntl:luts appealed to this Court, airigriing 
error> at the trial, for ~vhicli they contellti that the judgment slioulil bc 
rcTerw1. or at lcast that t h y  be grantttl a iiev trial. On this appeal, 
the a ~ ~ i g ~ ~ i i i e l i t +  of error b a s d  on the excrptioris of the defcntlants, .I. M. 
T\71itc, S. R. 0ni.11 ailtl JV. T,. T~r l l t~y ,  to the rrfusal of tlie trial court 
to allon tlic~ir lilotioui for jutlgmei~t as of rio~isuit (C.  S.. 1643), are 
qustaii~rci. 1-litler the prorisioris of the statute, a verdict of not guilty 
a >  to tlicre clr.fc.ndants nil1 be cntcwtl ill the Superior Court of Traiisyl- 
\an in  C'ou~ity. This Court is of the opiriioil that tlie evidcrice a t  the 
trial n a. 11ot sufficient to iupport a verdict of guilty as to the defetitlaiits, 
,I. 11. TVliitc, S. R. Onen  ant1 IT. I,. T:111(y, ant1 tliereforc rrverwe tlie 
jut1gnlc.11~ :I* to these tlcfendants. T l i ~  juilgliieiit :ls to the otlicr defend- 
:rlrts i-  aftiru~ed. I concur nit11 l l ~ o ~ c l e n ,  J., tliat the evidtmce i.i not 
suficie~ir to custniii the ~e r t l i c t  of guilty as to ally of tlie ilefcntlant~ 
mid that for tlii.: reason tlit~ judginent of the Superior Court ~11oulil be 
r i ~ r c r > ~ ~ ( I  II I IT o~ i ly  as to tliil tldc~~clarrts, Ai. SI. Wliitc, 8.  R.  Owe11 ant1 
I\'. L. Tallcy, but also as to the other defendants. 

Iri 1 1 1 ~  opinion, tlierr n-as rlo evidence at tlie trial of tliii action in 
rlic Sul)(r ior  C'onrt tencli~lg to slio\v that the defelidant~, or  any two 
or more of them entered into an agreement to do an ulilavful act, or to 
tlu :I I;c.i\fl~l act for the purpose of accomplishing an unlanful  rnd, or 
that aliy of tlie defenda~itr misapplietl any funds belonging to Transyl- 
T nuia C'ouiity, as charged in the indictnie~it. 

BRO(.DFT, J., disseriting. The  two paramount question? arising  up^^ 

tlie el itlence may be stated as follows: 
1. Did tlic defendants Silrersteen, Shipmati and Fisher, participate 

in p r o m r j ~ i g  the issuance of tax anticipation notes, aggregating $100,000 ! 
2. Did tlipy participate in  procuring the issuance of said notes for 

the purpow of causirig tlie proceeds thereof to be deposited ill an in- 
solvent l ~ a n k  of ~ h i c h  Shipman and Silrersteen were stockliolders, 
directorq and officers, thus defrauding Transylvania County? 
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Tlie scene opens a t  a funeral  and ends for  some of the defendants a t  
the penitentiary. On 26 August, 1930, Yes Ashworth xtas burietl, and 
oil the way from the funeral Shipnian and Silversteen r q u e i t e d  a n i t -  
ness for  the State, nanied ~l l l i son ,  to go n i t h  them to the courtliouw to 
sce the tlefel~dant, McNeely, the county accountant a ~ i d  -inancia1 officer 
of said county. Tlie words of the n-itness tell the story:  "Ship!nan told 
McScely that  T ra i i s~ lvan ia  County had a note that  ~voultl be due in 
a short time and that  it would work a hnrdsllip on the people of Transyl- 
vania County to pay this note in that  short time, and aiked liim if lie 
could not give a n  extension of timc. Tha t  is all I remember. McScely 
said he could not do anything lliuiself but to take i t  up  with thc other 
comnlissioners. . . . There was iiothing said about borroviiig money." 
S i s  days thcreaftvr, to wit, 1 September, 1930, McSet ly ,  the coulity 
accountant, filed ~ ~ i t h  tlie board of conmiissioners a certificate in accord- 
ance v i t h  section 4 of the Coulity Finance Act. This  certificate allows 
that on 28 July,  1030, tlie board of conlmissioners Iiatl appropriated 
under three tlirisions the sum of $124,821.32 for schools ant1 $13,143.SS 
for roads for the current fiscal year cspir ing 30 June ,  10, ' l .  The  certifi- 
cate further declared: "It is necessary to borrow $100,000 for the pur- 
 OW of paying approprintions niade for the current fiscal year i11 aiitici- 
patioii of the collectioll of taxes," etc. 

l here is 110 c~vidence that  anx  of the other defendant; lilrew of. np- 
prowd, or procured the filing of this certificate. 

0 1 1  the snmc day, to wit, I September, 1030, the board (of county coni- 
niissioners duly adopted a resolution authorizing the borron- i~g  of 
$100,000 in anticipation of the collection of tases, said loau to be evi- 
denced by ten promissory negotiable notes of the county in the sum of 
$10,000 each. I t  v a s  further ordered that  advertisement for  bids be 
publislicd in tlie B r e c a r d  S e l c s ,  the Ashcci l le  T i m e s  and the Dni l !~  B o n d  
131ry( I., publi~lled in New P o r k  City, notifying prospective purchasers 
that  bids would be received by the board "until ten o'clock a.m. on 1 3  
September, 1930." 

There was evidence that  Sliipman and Fisher were present wlieil the 
resolution was adopted, but there is no evidence that  they advised,, 
counseled 01, even approved the resolution a t  that  time. Eiilversteen was 
not present, and the tr ial  judge expressly excluded as to him all evidence 
shoning v h o  was present a t  the  meeting. 

Immediately upon the passage of the resolution and the ac!vertisement 
for bids, a political war began to flame and roar. The  election was 
coniiilg on in  Sovember.  T h e  editor of the local newspaper said : ' (The 
Democratic political leaders were making political capital of i t  over 
the county. . . . The battle> was hot and fast and furious." 
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T l i e r ~ u p o i ~ ,  three days after the resolution was adopted, to xiit. o ~ i  3 
S ~ p t e n ~ b e r ,  1030, the defendai~ts, Ship111ai1 arid S i l r e r s t w ~ ~ ,  wrotp the 
letter appearing on page 65 of the record and set out in full in the 
opinio~i of the Court. The  letter n a s  addrcsqetl to thc boartl of corn- . . 
missloliers, and nllile the nen spaper editor put a so-callctl "lca(l" at tlie 
top of rlir letter ns published, this "lead" was 110 part  tlierrof. 

S t q ) t ~ i ~ l l ~ ~ r  13, 1930, mas the (lay set for rcceiril~ji alitl opci~iilp thr  
bids for the tax anticipatioii notes. The comrnisqionrrs met, but no bids 
uere  there. ,111 order wab passed declaring: "It  is desired to dispo-e 
of the said notes to meet the needs of appropriations made ill anticipa- 
tion of the collection of taxes," etc. And it v a s  ordered that the iliectillg 
adjourn until TTednesrlay, li September, 1930, at ten o'clock a m . ,  "at 
nliich time the boartl will entertail1 bids for $100,000 rclenue anticipa- 
tion notes." 

M711e11 tlie boartl met on 37 S rp te~~ ibe r ,  the Err~rar t l  Banking COII~-  
1)a11y, tlirough its l)resitleut, Thomas H. Shipman, by a uri t t t  11 proposal, 
dated 17 Scpteniber, offered to purrliaw tlitl notes at par, pro1 ided the 
"board nil1 furnish tlie trailscript of proceeclings sufficient to eritlei~ce 
the legality of the notes to the full satisfactiori of Clay, Dillon 5: Van- 
dernater, bond attorneys of York City." Tlic boartl, fiiidiiig that 
"tlic. bid of the Brerartl Banking C'ompaiiy to he the liigliest and best 
Lid," anarded the notes to said bank. 

-I t  tliis point, there is a break in tlie eridence. I t  does not appear 
n h a t  became of the notes. They nere  not in the bank. TTl~etl~cr the 
delay was due to illability to find a 1)urcliaser for then1 or tlint tlie boiitl 
attorneys ill S e w  York had not approred the issue iq not cl~sclo~etl. The  
liquidating agent, honerer, testified: "The bank did not get the money 
for those i~otcs and the county did not get credit for them until 21 
Soreinber." Serertheless, on said date the county received credit for 
every penny of thr  moiley plus interest, and the proceeds were distributed 
to the various county f u ~ ~ d s .  

The bank was closed on 15 December, 1930. 
The foregoing is the chronological derelopment of the transnctioiis 

from inception to the closilig of the bank. 
A surrey of the moremerit of events, as di.;closed by tlie eviclence, 

totally fails to connect the defendants, Silrersteen, Shipman or Fisher 
nit11 the is-uance of the notes unless the letter of 3 September, 1930, 
is  sufficient to identify them a s  conspirators if any conspiracy existed. 
The  letter and the bare fact that  Shipman and Silversteen nere  scen 
at the courthouse on one occasion on 26 August, and that  Shipriian and 
Fisher mere preseut when the resolution n a s  adopted, is the sum total 
of the el idence against them. A11 other evidence as to Silversteen was 
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cslwessly escluded by thv cwurt cscept testiniony sliowing how iriu(*h 
stock lie olv~icd ill the  bank, the amouiit of h i s  deposits 1111 1 tlie aggregate 
of his iuclcbtcdness. T h e  fact  that  lie was a d(.positor : i r d  s toc~kliol t l~r  
ill the bank did not have even :in imaginary  bearing upon the von- 
spiracay, ant1 t h e  eviclei~ce i n  brlialf of the S t a t c  was tlirc,ctly, csplic.itly 
a i ~ d  ulicquivocally to the effect t h a t  a l l  h i s  notes w r e  "good and per- 
fectly so lvc~i t . '~  Therefore,  the  o d y  possible evidence conipcteut a g a i ~ i s t  
h i m  aiitl his  codefe~itiant Shipillan was t h e  l r t t e r  of 3 Septcrnber, I9:iO. 
Coliscquently, i t  is d ~ s i r a b l c  to  analyze t h a t  document i n  ( h e  l ight  of tlit. 
circunist:~~ices, a d ,  of course, with d u e  regard f o r  t h e  rensonal~lr  in- 
ferel~ces and  in~pl ica t ions  ar is ing therefrom. T h e  undisputed facots sur-  
roui ldi l~g tlie letter m a y  be summarizecl a s  follows: ( 1 )  T h e  lrltter was 
n r i t t c n  to the board of conl~nissioners arid not t o  a ncvspapr r .  H o w  
slid froin ~ i l i o m  t h e  ncvspapcr  eilitor received it  is  not ~lisclosrd. S o r  
does it  appear  that  i t  was publislied with the  k ~ ~ o w l e d g c ,  collsent ur 
1ipprornl of either Fisher ,  S l~ ipn la i i  or Silversteen. ( 2 )  I t  was m i t t e n  
three days i1ftt.r t h e  notes wcre actual ly authorized h j  lesolution duly 
adopted, a ~ i d  a f te r  t h e  hoard of cornmissiouers had adjourned.  39nni- 
festly, if n co~isp i racy  Tvas on foot ill tlle adoption of thtl re-olution, 
bncli conspiracy n:is a completed fact  before the letter w; s vr i t t cn .  (:I) 
T h e  autliurization of the  notcs by t h e  board liad created u political war ,  
aucl tlie t r a i ~ > a r t i o n  liatl >ul)jcctecl the n i e n ~ b ~ r s  thereof to bitter criticaislri 
and  attack. ( 4 )  A t  the  t ime it  n a s  n r i t ten there was 110 suggestio~r 
that  tlic b a d r  should purchase the ~iotes .  S e i t h e r  did i t  appear  that  the 
b u l k  desired or  conteiiipl:~te,l the purchase thereof. H o w  could Shipnian 
or S i l ~  erateeil knov or el ell surmise, no twi ths tand i~ ig  w i l e  publ icat io~i  
f o r  bids, tlint n o  bid nould  be received tell days thereafter!  

111  thort ,  tlie letter,  viened ill i ts  set t i l~g,  was 110 more than  all es-  
p rcs io l i  of appro la1  of tlie busiilcss judgment and  discretiori of :I 

1)olitically badgered g m c r n i n g  authori ty .  
B u t  it  is insisted t h a t  the letter mas false to the knonledge of tlie 

vr i ters .  T h e  fals i ty  is  based upon the  fact  that  on 1 September, 1930. 
tlic county liad i n  balil; to tlle credit of var ious funds  the sum of 
$627,296.13. Coiisequently, i t  is argued tha t  there was no necessity fo r  
Lorron-iiig more money, par t icular ly f o r  scliools and  roads because tlip 
scliool fuiid had  to its credit the  sum of $72,230.71, and the road furid 
$13,110.23. Included i n  t h e  total  balance of $627,296.13 was $278,000 
proceeds of a bond issue under  chapter  436, Public-Local Laws of 1919, 
nliieli specifically provided tha t  the  money should be deposited i n  the  
hank "and held as  a separate  fuiid to be used only f o r  the  purposes 
autliorized by this  act." Hence this fuud  must not he c o u ~ i t d  ill tleter- 
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n i i i ~ i i ~ g  t l ~ r  a i~ iount  of a \  ailahle nionry for  q r ~ ~ c r a l  couuty purposes. I n  
:rtlditioii, there n e r e  two t a s  aritici1)ation ~iotci: of $73,000 each, paynl)lr 
on 1,; Sqitenibrr ,  and 15 11eccnit)er. Consequci~tly, this  w r n  of $130,000 
-11ould lw deducted froni t h c  total balance in  d r te rn i i i~ inq  tlie amouilt 
31 ailable f o r  pclneral county purpoies  fo r  tlie fiscal pear. Furthermore, 
i ~ ~ t e r c s t  charges on various bond i.sues slionn ill the budget f o r  tlie fiwal 
!ear n a s  $87,000. Certain s i ~ ~ k i n g  fulldl n e r c  a l w  includetl i n  tlie 
total, n h i c l ~ ,  of course, slioultl hc tlctlucted in  a r r i~- i ; ig  a t  nTallable 
re7 eliues. T h e  result i*, f m n i  a pcru-a1 of the evidence, that  ~ ~ 1 1 c i i  the 
iiott s and boi~tl i11torc.t i t i~n i i  n e r r  l ) : ~ i ~ l  t l ~ a t  tlic coulltx n onlil I I ~ T  e 
had. slightly more t h a n  $100,000 aTnilable fo r  a l l  purpoqei fo r  the  
c-ntire fiscal y t ~ i r  esccpt such a? n i i g l ~ t  bc realizid froni the collection 
of taxes. Tlic fiscaal year h ~ g a n  on 1 J u l y ,  and,  tllereforc, oil I Sep-  
tember, only t n o  months of tlir  f i ~ c a l  ?car hat1 cspiretl. Tlw c o u i ~ t y  
a<countant testifictl t l ~ a t  ill 1)aying thc. $130,000 of notes tlie w i d  s n n ~  
TI oultl bc t1rn11 II  fro111 tl~(x fo1101r ing fui i~lc  i n  the 1)ank : (a1  gtweral 
c20unty, $2,000; ( h )  hrnltli  and poor, $3,000: jc)  road funtl, $23,000; 
( d )  debt service, $43.000; ( r )  school f u ~ ~ t l ,  $73,000. -1s tllc qc-hool funtl 
oil 1 September, had  on deposit only $72,230.71, it  i s  obvlou. tha t  when 
tlip ilott, n c r e  1)aicl ill S e p t ~ ~ r n b e r  and Deeembrr tha t  the  c ~ ~ i t i r c ~  ~(*l iool  
fun11 ~ ~ o u l t l  be n iped out,  leaving no fund> a \  ailable to  o l ~ c r i ~ t r  t h e  
srhools f rom 1 5  Dccernber to  tlic end of thr fiqcal year, u n l e s ~ ,  of course, 
taxes could bc collectcd or inoney borronetl. 

Tlicrefore, \vllen Sliipnian and Silversteen stated ill t h e  letter to  tlie 
corillry commissioners 011 3 Srptember,  1930, tha t  it  \\ as "gootl bnsincsi, 
. . . to  borrow against uncollrcted tases  i n  order to  kccap the schools 
and roads going," said statement is established as  t rue by  the e \ idcncr  
offered by the State, and yet Silversteen and Shipman and their  drscend- 
an t s  a r e  rnarked with t h e  burn ing  brand of felony merely because they 
n r o t e  a letter n h i c h  contained no false statement or  rrprcwntat ion.  

B u t  fo r  the sake of t h e  argument ,  let i t  be assumed tha t  S i l~ers tee r i  
ant1 Shiprnan and all  the other  d e f e ~ ~ d a l ? t s  participated i n  procuring 
t h r  i s u a n c e  of the t ax  anticipation notes. T h e  issuance of the  notes 
norked  no h u r t  to  the  county if the proceeds mere deposited i n  t h e  
hank to t h e  credit of the county, unless, of course, t h e  bank v a s  insol- 
rent .  W a s  t h e  bank insolvent? T h e  sole and  only evidence of insol- 
w n c y  was t h e  testimony of the  l iquidat ing agent. H e  testified tha t  i n  
his opinion t h e  bank n a s  insolvent, but  continuing his  t e s t i m o n ~ ,  he  
said : "I stated tha t  i n  m y  opinion t h e  B r e r a r d  Banking  Company was 
in>olrent on 17.September. B y  t h e  uqe of t h a t  term I meail if the bank 
had closed tha t  day, it  would not have been able to  pay  off a l l  of i t s  
creditors." I n  other  nords,  every man is  insollent,  n-ho, upon Icaving 
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llis offictl a t  iiiglit, if a l l  of his  crctlitors met h im a t  the  door, could not 
]):IT tlitm ill ful l  a t  that  i l ls tant ;  or a hailk would he i n s o l ~ c u t  if :it 

tlic cloy? of 1)usii~css 011 a n y  part icular  t h y ,  a l l  of it, crctlitors ~l ioul t l  
' r p p n r  : ~ t  rlie cashier's n in t lon ,  and  i t  u a s  uiiahle to  hand  out i n  cn-11 
t l ~ c  frill :tnioullt due el cry creditor. T h i s  e o ~ ~ c e p t i o n  of tl e so11 elicy of a 
b a l k  or  of a n  i l ldir idual  is  so v e i r d  t h a t  I do not pauqe to clt~bdttl it. 
Obriou.ly, the  opinion el itlence of inrolreiicy was base 1 upon a f a l v  
:11lt1 e r r o ~ ~ c o u s  assumption, niitl such opinion is  tlwrcfore n o  eritlelice 
a t  all. a11t1 u1101i objectioii, i t  n a s  the  du ty  of tlw judge to s t r ikc it  fro111 
the  recortl. 

T h e  r~~it ie ircc,  ill i t s  entirety, produces certain clear -at, and  i l~d is -  
putable conclusions : 

(1 )  T h e  bonrtl of c o u i ~ t y  coniiliissioiiers of Transylvania County, ill 

i t r ic t  accortla~rce n it11 l a n ,  and  i n  tlie exercise of a jutlgrr ent  and  discre- 
ti011 tlclegatetl by statute, au t l~or i scd  the  is*uaiice of tcn iicgotinble, tax 
~ r r l t i c i p a t ~ o i ~  notes, aggregating one lluiitlred thousa i~d  dollar5. 

C ' o u w l u w t l ~  the  issua~rce of said notes nas  a l a n f u l  act. 
( 2 )  T h e  sale of tlie l ~ o t e s  to  the  B r c ~ v i ~ r d  Banking  Cornpaily, n a y  

duly made to the o d y  bidder, complyiilg nit11 the t c r ~  1,. thereof ant1 
w t h  the  statute. 

(3)  T h e  procec~ls  of the  sale were duly receixctl : n d  deposited to the  
twtl i t  of r:lrrous f u i ~ t l s  of the county, i n  a depository duly ant1 rcgulariy 
i i p p i ~ ~ t e t l  nud designated ill acc~ordaiire nit11 l a x .  Moreoier ,  there is 110 

c,\ i t l( ,~~c.e tha t  said depository had not complied with clinp e r  146, qcctio~l 
19, of t l ~ c  I'uldic L n n s  of 1927, atid ill p ~ i r s l ~ a i ~ c e  thereof fnri~i.lirtl 
bonds "111 a n  amount  sufficiel~t to  p o t c c t  buch deposits." Indeed,  it 
affirinatively appears  tha t  a t  tlie t ime of t h e  deposit the county held 
surety bonds arid collatcral in excess of three liuiiclrel and  se\ent?  
t l lousa~ld dollars to protect public funtls. 

( 4 )  A t  the t ime  t h e  notes were issued t l ~ c  approprint  on f o r  scliools 
fo r  the f i x a l  year  mas $124,821.32, and there was available fo r  gelleral 
school purposes on 11a11d the sum of $72,230.71. T a x  a ~ ~ t i c i p a t i o n  note. 
aggregafing $130,000 were fal l ing due on 1 5  September it11t1 1 5  Decem- 
ber. I n  paging tllese notes it  would h a r e  been necessarv to withdraw 
serenty-file thousaiiil dollars f rom tlic general  school f u  id, theretofore 
allocated, and lience oil 1 3  December the general school fund,  u ~ i l c ~  
suppleineiitcd by tax collections or borroxed money, wculcl have been 
o v e r d r a ~ r n .  

( 5 )  There  is  n o  e\itlence tha t  ally ilefcndant receir td  all a tom or  
electron of benefit f r o m  the  transaction, o r  tha t  t h e  county has  lost o r  
nil1 lose a penny because of the issuance of notes. 
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(6 )  Thrrc  is  no cor~~l)eteilt eridence of the ir~solvency of the bank 
on t l i ~  date of the passag(> of the note resolutiou, or if insolrent that any 
dcfcndilnt kiirw of it. 

The  Sta te  attempts to show insolvency by certain declaratio~is of Ship- 
mail to tlie effect that if the bank sliould be compelled to pay out 
se\errty-five thouqand dollars, i t  would work a hardship 011 tlie people 
of the county, because the bank would neceisarily raise tlie fund by 
collccating from its debtors. Shipman described the situatiou in rather 
homely English when he said that enforced collections by tlic~ bank 
would %kc, the brc~eches off of sollie of the best people in town." This 
h o n c ~ e r ,  should not be imputed to him for conspiracy, for ulider eco- 
~loruic conditions then and now prerailing, some of tlle bwt peol~le ill 
e\erF cor~lriiur~ity in  the country hare  not only lost their breeches but 
their underclothing also, under the compulsion of paying debts to  bank^ 
and other creditors. 

I n  general terms a conspiracy is an  agreernelit to do an uillanful ac3t. 
or to do a lawful act i n  an uiilavful Tray. 

111 the case a t  bar, the evidence conclusively established tlie fact  that 
the issuance of the notes was a lunful  act. Now, what unlanful  mean. 
were employed ? 

The State contends that  the unlawful purpose corisisted in depositing 
the money in an  insolvent bank. But  the State failed to offer ally 
competent evidence of insolrency, or that  the county had suffered the 
loss of a penny. T h e r e  is the crime? Where is the proof of all)- crime? 

The eridence for the State says that  a bank in  Trnnsylrania County 
failed on 1 5  December, 1930, and that a t  the time the county liad 
$261,145.80 on deposit therein. I t  says furthrr ,  tha t  the county coui- 
~liissioners on 17 September, had l a d u l l y  sold one hundred thousa~~ t l  
dollars of tax anticipation notes, and that  in accordance with 1371- the 
proceeds thereof had been duly deposited in a lavful  depository, nliich 
liad gireii the bonds or security as required by statute for the protec- 
tion of public funds. Fo r  this several of the defenda~its go to the 
penitentiary. 

After a thorough study and analysis of the evidence, I caniiot reach 
the conclusioi~ held by the majority of my brethren. I can see no crime 
and no competent proof of any crime described in the bill of i~idictniei~t .  
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H. E. I i ISG v. D. H. POPE. 

(Filed G April, 1932.) 

1. Higliways I3 f-Yiolation of safety s tatute  is negliger~ce per se and  
question of prosinmte c a m e  is ordi~iitrily fo r  jury. 

Tlie violation of a statute enacted for the safety of thcse driving upon 
the 1iighn.ay is negligence per se, and nhen such violation is admitted 
or established the question of proximate cause is ordinar ly for tlie jury. 
N. C. Code, 1931 (Jlicliie), 26'21 (AS) ,  26'21 (A6), 2621 ( 5 l ) ,  HGHl(34 r , 
6 2 1  (65). 

2. Highways B k-Failure of guest t o  drnland t o  be le t  ou t  of car held 
not contributory nrgligence as a matter  of law. 

Where the evidence discloses that the plaintiff was a :uest in the de- 
fendant's car on a trip to another city ancl that the d ~ ~ f e n d a n t  on the 
return trip was driving in a reckless manner in riolation of the speed 
limit and driving on the wrong side of the road and in turning curves a t  
a dangerous rate of speed, and that the plaintiff repeatedly remonstrated 
with the defendant's driving and that  soon thereafter the car turned over 
while the defendant !\as attempting to take a curve a t  a dangerous rate 
of speed, causing injury to the plaintiff: Held,  under thz facts ancl cir- 
cumstances of this case the plaintiff's failure to drmand that tlie defenclmit 
stop the car and let him out was not contributory negligence as a matter 
of law, and the issue was properly submittcd to the jury under instruc- 
tions which were free from error, and held fur ther ,  if the defendaut's 
coi~iiuct \I as 11 ilful and \ranton tlie plea of coutributory iiegligence could 
not arai l  him. 

,\PPEAL by defeiidaiit f r o m  Crunmcr,  J. ,  and  a jury, a t  August  Term,  
1031, of Wal-KE. S o  error. 

T h i s  is  a n  action for  actionable negligence, brought by plaintiff 
against t h e  defenctnnt nllcging tlarnage. T h e  defendant denied negligence 
a n d  set u p  the  plea of contr ibutory negligence. 

Tlie plaintiff ( H o r a c e  E. K i n g )  is a mecliaiiical engineer, about GI 
years old, alicl lives ill Goldsboro, S. C. L. S. Hadley  is  a inercliant nlid 
lives i n  Vi l son ,  S. C. D. H. (Dave)  P o p e  lives i n  Kalei$1, S. C. Tlie 
phi l i t i f f ,  King,  and  Hadley  were going to Winston-Salem to at tend tlic 
f a i r  xiid n b a ~ i q u e t  to  be given by 31r. Reynolds. T h e y  were invited 
by P o p e  to go i11 h i s  '77 Clirysler sedan. T h e y  arr ived i n  'ATinston-Salem 
oil Tuesday night,  7 Octohcr, 1031, about dark,  attended tlle banquet a i d  
the  nest  d a y  \vent to  the fa i r ,  and  left there tha t  erening,  Wednesday, 
S October, just before dark.  P o p e  v a s  a t  the wheel of the car,  s i t t ing 
beside h i m  was Hadley  and plaintiff was s i t t ing on the ba:k seat. P la in-  
tiff describes the wreck as  follows: "Tlie first recollec~tion I got of 
npproaching H i l l ~ b o r o  was whrn  tlie tires gave me first n-ariiing ~vl ien 
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r i l v  ~ , I T  rtalttc(l to turli 1~ronn11. 1 3 ~ f o r ( '  \I r got I here h c  ( p o p e )  I\ a"  
i l r i ~ i ~ r ~  a t  a prrtr)- good ga i t  a ~ r ( l  I rerrro~l\trattd nit11 l ~ i m ,  that  Z 
I\ onl(1lr't r a k ( ~  tl~c, cur \  (I ; ~ rou l id  tlle corners so f a i t ,  tlint a Clirp-lcr n : ~ .  
rlotoriously l ight  I~el l i~i t l  :{nil a t  thc nest co1mr.r lie w i d  'You sce that  
rahc. as  goo(1 a s  ail> cur you ever c a ~ r , '  ;illd 1 <:lid 'I Ilave11.t c ~ c r  w l l  

O I I C .  hut  n l ia t  \ ~ o u l d  t u r n  around b l i i n t l  nheri  you take n coriivr fa.t. 
:111(1  I tion't l ike to t ake  tlleril so f:lit, TI e l l n ~  e got 11lcnty of t i lw, '  and a t  
l i ~ i ~ ~ l i i i g t o n  1 got aftpi. h i m  again,  anit1 he  said 'TTlly don't you t i r i te  l' 
:~r:(l 1 s:titl 'I don't k ~ i m v  ailj  th ing  ;ihout a ( ' l l r y l e r  alid don't k ~ ~ o \ i  thc 
~o ; rd ,  : I I I ~  it i s  your  car  :i~rd i t  nould be w f e r  fo r  you t o  drive t1i:lri 1111'. 

for  I :un ofi of lily heat.' Elc n a s  going uouri t l  60 thc  biggest par t  of 
t 1 1 ~ .  tinlc~. 55 or 60. 'I 'l~c spwtl na .  1 ) I ~ n t p  fast  v h p n  t h a t  t h i l i ~  came 
n i o n ~ ~ ( l ,  v l ~ e n  the t i r t s  ~ q u ~ n l e t l .  T h e  road \ \ as  d r y  and n l i t n  the  tire- 
*t i~r tct l  t o  l iol ler i~lg 1 looked up and sa\v the ca r  n as  o re r  t l i t  white l i ~ l e  
on tllc lcft-1ia11d iitlr  of the road ant1 n a s  .till going;  it u-asll't :ill uf tlli3 
ca r  or er, but half or inorc n as 011 tlic wrong f ide of t h e  cur\  e. shon i ~ l g  
t l ~ e  car  n a s  going ori tlic outer  side of the curve and the  t ~ r e u  \!ere 
l io l l~r ing ,  'murder.' HP prolmbly might  1i:r~ e come to tlie curve on his 
. i~lc  of the road, 1 dou't .a. anytliirig about tha t  because I dicln't 11:t~t' 
an>-tIii~lg to call niy at t~lr t ior l  to look un t i l  I heard  tllc tires ant1 nhe i i  
I heart1 tlic t i res  t h e  car  n aq going t h a t  way and  was still  going a11tl 
the car  n a s  o re r  the rvhite l i n e ;  I don't knmv box- i t  hi t .  TV11r.n 1 
n a k u l  u p  I n a s  i n  the  D u r h a m  IIospital." 

Plaintiff tlcscribetl t h e  seriouq and  pc~rmauent  injur ies  h e  sustained;  
11cforc the11 h e  \ \ a s  ill good condition, ha11 n o  ph>sieal  infirmities. 
. 'Hadn't  taken a doqe of medicine i n  40 ,wars and rierer sent f o r  a 
doctor i n  m y  life f o r  lily o n n  <elf." On cross-esaminat im plaintiff 
tr<tifirtl, i n  p a r t :  "I cautioned him ( P o p e )  about taking tha t  car  
a r o u ~ l d  the  corner tha t  h e  n a s  goirig too f a s t ;  f a r  a s  t h e  rwkleus p a r t  
uf tha t  is coiicerned I a m  not goirig to p u t  t h a t  construction 011 i t  
1)articularly. If I s n o r e  t o  t h a t  i n  my con~pla in t ,  then I ni l1 swear 
to it  i lon.  H e  was dr iving tha t  automobile i n  such nianiler that  to a n y  
renwliable lnan t h c  tlril-ir~g of i t  n a s  reckless. T h e r c  a r c  1)lnces al l  
nloilg tha t  road, filling stationi: and houses and r illages and t o n ~ m ,  but 
I doll't tliinli they would appeal  to me  to get out i n  t h r  dark  40 miles 
:inn- f r o m  m y  car, wlien I ma" r iding u i t h  a mall that rixs iuppowrd 
to ca r ry  me back;  I don't th ink  ~ o u  would have gotten out:' 

L. S. Hadley  tes t i f id ,  i n  par t  : ''I r w a l l  a f te r  n e  reached tlir e d g ~  of 
Hillsboro. M r .  P o p e  n a s  driririg t h e  c a r ;  X r .  K i n g  was s i t t ing behind 
l l i~t l  slid I was on the  f ron t  srat.  TTe n c r e  dr iving pret ty  fa>t .  I 
glarlced a t  t h e  speedometer x good malip timrq, and it  was f rom 55 to 
60, maybe as  liigli as 65 miles a n  hour .  X r .  P o p e  r m s  talking ahout 
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the race his horse won that  day and was very enthus astic about the 
horse and lie turned his head two or three times to look a t  Mr. King 
and 111.. Ii ing said 'Keep your head to the front, I can hear you,' and 
I said soincthing to Mr. Pope about driving so fast and gesticulatiiig 
v i th  his linntl. I didn't know we struck the turn until the car began 
to tu rn  over. When I saw I wasn't broken up I saw Mr. Pope. Row 
he got out of the car I don't know, and finally I founc Mr.  King and 
began to shake him and he didn't answer, and finally lie groaned, and 
tlic first thing he said was 'My legs are  paralyzed,' anc I straightened 
him out, and by that  time a crowd got there, they r a ~ s e d  the car u p  
and pulled N r .  King out the door on the under side and I crawled 
tlirough the top door and got out that  way. Mr. Pope, when I got out, 
was sitting i11 somebody else's car just a few feet from where this car 
turned over. Somebody phoned for an  ambulance and all three of us 
got in it and went to Durham to Wat ts  Hospital. M r  King was un- 
conscious practically all the way and I thought possibly dead before he 
got there. . . . I remember him telling him (Pope)  that  a Chrysler 
~ n s  ~ ~ o t o r i o u s  for being light behind and not taking turns, and Y r .  
Pope says, 'This car takes turns as good as any car, you watch it at the 
uext tur~i . '  1 don't kiiow 1vhethc.r that  was the last turn or not. I 
knew Mr. King well bcfore this time. As well as I know anyone. H i s  
contlitioli before this time was as near perfect as any man I know. H e  
liad the use of all limbs, inuscles and all faculties and \~:ls an  esception- 
ally stroug, active man. I ha re  seen him work at the riill  and he had 
inuscles like a blacksmith. I saw his a rm today and there had been 
considerable shrinkage." 

There was e d e n c e  by several physicians and nurses :IS to tlie nature 
and estelit of the injuries and suffering of the plaintiff. 

The  tlefenclant offered 110 evidence. The plaintiff was a guest in de- 
fentlalit'e automobile, sitting in the back seat. A11 the evidence was 
to the effect that  defendaiit "was sober, in full possession of his faculties, 
and an experienced drirer, mas operating his motor ~.ehicle along a 
road, ~ r i t l i  TI liich lie was thorouglilr familiar." 

The issues subinitted to the jury and their answers thereto, were as 
follo\vs : 

"1. Was tlie plaintiff injured by the  negligence of tke defendant as 
alleged in tlie complaint ? Answer : Ires. 

2. Did the plaintiff by his  own negligence contribute to his injury) 
as allegecl i n  the answer? Answer: No. 

3. I n  what amount, if any, is  the plaintiff entitled to recover of the 
defendant ? ,2nswer : $8,500." 
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Judgineiit  f o r  plniiltiff was rendered by  the court below on the verdict. 
7 7 l l i e  t l c f e ~ ~ d a n t  excepted to the  judgment as sigried, made  nurnerous ex- 
ception.. nntl a~sigr ir i le i~ts  of e r ror  and  appealcd to  t h e  Supreme Court .  
Thr. in:ltc.rial ones mid necessary fltcts v i l l  he con..idered i n  the opinion. 

J. E tiison Thowlson f o r  plaint i f f .  
Nlirr1.1,. cf h'zlarh. f o r  defendant. 

CLARI~~OX,  J. At  t h e  close of plaintiff's eviclence arid a t  the close of 
all  the  eritleiice, tlie defendant i n  t h e  court below made motions f o r  
j u d p ~ e ~ i t  a s  iii ease of iioi~suit.  C. S., 567. T h e  court belov orerrulrd 
the iiiotioiis and  i n  this  we call see no error. 

All the  e\ idence was to the  effect t h a t  defendant had  violated certain 
pro1 isions of the Motor Vcliicle Uliiform Act, AT. C. Code, 1931, L\llllo. 
(Micliie),  6621(42) ,  in refcrencc to  recklesq dr iv ing ;  2621(16)  a and b, 
~.estrictionz a s  to  speerl ; 2621 ( > I ) ,  t l r i ~  ing 011 r igh t  side of liighway, 
2661(54) ,  2621(55) .  

T l ~ e  court bclo~v read to the  ju ry  t h e  sections abore of the  Motor 
T7c.hicle r n i f o r m  ,\ct, which rwre  applicable to tlie facts  in  this case. 
Tl i r  court definctl "ilcgligencr," "proximate cause" and  "contributory 
iql igci ice."  and  g a r c  tlie coi~tent ions on this issue as t o  negligence, and 
chargml the  j u r y :  "If you find by the  greater  weight of tlie cvidciicc 
tha t  1\11.. P o p e  was operat ing the  car  i n  violation of the la irs  enacted 
by the ( h i e r a 1  A i s c m b l , ~  f o r  t h e  w f e t y  of people, and tha t  11,- ~ 'cason 
of w i ~ l i  violatioiis of the   la^ X r .  R i n g  n a s  injured,  and  tliat such 
r iolat ion n a s  t h e  proximate cause of his  injury,  i t  will be your  du ty  to  
aiisner the  first issue 'Yes.' I f  you (lo not so find, it  r d l  be your  d u t y  
to :iiii\\er it  'No.' I h a r e  defined t h e  tcrm, ricgligence. T h e  burden of 
the ie,ue is  upon the plaintiff,  M r .  IGiig. and if hc has  satisfied you 
by t h e  grcater   wigl lit of tlie eriderice tha t  the defeiidant, X r .  Pope,  n a s  
ilegligciit, and tliat X r .  Pope's neglige~ice n n s  t h e  proximate cause, the  
real coau..e of h i s  iiijurieq, it  non ld  be your  d u t y  to answer the  first i s w e  
'Yes.' I f  you do not so find, o r  if upon a n  ent i re  ~ve igh ing  and  consider- 
ing  all  the er i t le~ice you find it  equally balanced it  v o u l d  be your du ty  
to  niiswt7r t h ~  issue 'No.' . . . T l i ~  burden of t h e  issue is upon 
t h e  plaintiff,  M r .  King ,  and  if lie lias satisfied you by  the  greater  

eight of the ex idelice t h a t  t h e  defendant, Mr. Pope, rvas iicgligent, 
ant1 tha t  M r .  Pope's ntgligence was the  proximate cause, t h e  real cause 
of his  injuries, i t  nou ld  be your  d u t y  to answer tlie first issue 'Yes.' 
I f  o u  do not so find, or if upon a n  ent i re  ~ i ~ e i g l i i n g  arid considering 
all  the  e ~ i d e n c e  you find it  equally balanced i t  nou ld  be your du ty  
to  ansn c'r the  issue 'No.' " 
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111 Godfrey z.. Coach Co., 201 N .  C., a t  p. 267, speaking to the sub- 
jwt, ~ \ e  find: "The violation of a statute, intended designed to 
p ~ ~ ~ r c i i t  injury to persons or property, or the failure to observe a positire 
w f ~ t y  requirel~ielit of t l i ~  law, is. under a u l~i form line of tlecisiolis, 
l~c$igcnce per se. L)itXcy v .  R. R., 196 3. C., 72G, 147 S. E., 15 ;  
L r d b e f f e r  c.  English, 166 3. C., 125, 81 S. E., 10GE. ,hid. nlten a 
violation or failure of this kind is admitted or establihed,  it is or&- 
n:trily a question for the jury to determine whetller su(.li negligelice is 
thc proximate cause of the illjury. Sfwltz 1%. il'how~ns, I S 1  S. C., 470, 
109 S. E., 361." 

r , l l t e  tlcfeudant made 110 cwxptions to this part of the cliarge of the 
court below. The jury a~islrered this issue that plaintiff Iraq injured 
by the negligence of the defendant. The  battle was o w r  the second issue : 
"llid the plaintiff by his ow1 ~~egligence contribute to iis in jury?"  

, , I h c  defentlant colitends: "The court should have held plailitiff negli- 
gent as a matter of law in not demanding and insisting lliat the defend- 
ant stop the automobile and permit him, the plaintiff, to get out of the 
same." We cannot so hold. Under the facts and circulistancci of this 
castx, we think it was a questio~i of fact for the jury to ~leterniine. 

The court below charged the jury, in 'part, on this issue ns follows: 
"I further instruct you  that  the lam recognizes that  contributory negli- 
gmce niny be due either to acts of omission or acts of commission; in 
othclr nords, lack of diligence or want of due care on the part of the 
plaintiff may colisist of doing the wrong thing a t  the time and place in 
question, or may consist of doing nothing when something should be 
done. The  test i s :  Did the plaintiff exercise that degrecb of care nhich  
the ordinarily prudent man would exercise under similal circumstances, 
and was his failure to do so the proximate cause of his in jury?  De- 
feudant Pope contends that  his failure to exercise propllr care was the 
cause of his in jury  and defendant Pope contends that  it was an act 
of omission on his pa r t ;  that he failed to do something that  he should 
ha re  done; that  by his  own testimony he told the jury Mr. Pope was 
operating the car recklessly, a t  a high and excessire rate of speed, and 
that he failed to have him stop the car and get out, and that by this act 
of omission he was negligent and that  yon should so find. Plaintiff 
contends that  he ren~onstrated as best he could and that  he  was not the 
owner of the car and that  he  did the best he could. If' the defendant 
Pope has satisfied you by the greater weight of the evide~ice that King 
was negligent, and that  his negligence mas the proximate cause of the 
injury it would be your duty to answer the second issue 'Yes,' but if 
you do not so find, and if upon weighing and consider ng all the e ~ i -  
dence you find it equally balanced, you will answer it 'Yo.' " We think 
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the charge of the  court below correct, and  the  question of contributory 
iieglige~lce u n s  f o r  the  j u r y  to  decide-not the  court. 

I n  HuJ(1- .\utomobile Lan-, Vol. 5-6, 9 th  ed. (1931),  a t  p. 265, is the 
folloning : "Tlie du ty  to  remonstrate  against excessive speed is  not, 
however, a lmlu te ,  but tlepencls on t h e  circumstances of the part icular  
case, nlld u>unlly prerents a j u r y  question," ci t ing numerous a u t h o r i t i e ~ .  
At p. 267-8: "Tlie circurllstances n ~ a y  be such a s  to  charge t h e  occupmit 
v3 it11 iirglige~ice as  a mat te r  of law, wliere he  unreasonably reniaiiis i ~ i  
the niaelii~lc a f te r  adequate opportuni ty is  offered f o r  alighting, or a t  
least, n l ~ t r t l  lie fai ls  to insist on l r a ~ i n g  the car.  B u t  this du ty  is not 
nbwlutc, the question ~ h e t h r r  a fai lure  to leave t h e  vehicle is a n a n t  
of o r t l i ~ ~ a l y  care being d e p e : ~ d e ~ ~ t  on the circurilstances of the  part icular  
case." 

I n  I i ~ a u c p  1 % .  H a l l  (1925), 195 Wisconsin, 565, 217 S. TQ. Rep., a t  p. 
202, the follun ing o b s e r ~  ations a r e  made. "No case h a s  been fou1111, 
l ~ o n e ~ e r .  ~i l i ivl i  a t tempts  to define tlie amount  of p r o t e ~ t a t i o l ~  necessary 
to reliel-e the  guest of contributory neglige~ice as  a mat te r  of law. T h e n  
it is  co~iqitltred tha t  the guest has  no control over the  automobile, aricl 
that  it is 11ot within his  p o n e r  to coerce the driver, it is  apparent  that  
all tlie guest may  do is to indicate to the  host liis o r  her  displeasure 
ui t l i  r t i c w n c e  to the nlanrier i n  which the car is being driven. Uiidr,r - 
FLWI~ ~ i r c u ~ i i ~ t a i l c e s ,  tlie colisideiate host will respect t h e  feelings of lii i  
guest a1111 modify h i s  rate  of speed, or other reckless c o ~ ~ i u c t ,  to con- 
form to ill? pleasure of his  guest. Should the host persist i n  his  reckless 
t l r i ~  inp, i l ~ r  guest ilia> ask to be let out of the car,  but tliat lie slloultl 
do so u ~ i , l ( r  all  c i rcumsta~ices has  never been held h i s  d u t y  as a matter  
of lan ,  yo f a r  as  n e  a r e  adxised. H e r e  the plaintiff did protest, nor 
once. hut - ( \era1 times. She  (lid ask to bc let out of the  car,  arid i t  n a .  
fo r  the j u v  to say ~vhet l ier  her  fai lure  i n  this respect constituted x n-ailt 
of or(1ixtry care on her part .  T h e  ju ry  might  wcll h a r e  belipred tliat 
the ortlillnry person nould  have talicn cliances on reni:lining i n  the 
car  rar l i t r  thau  be let out on a liigh\\ay nlany miles f rom home 011 a 
dark  niglit. I t  seems fair ly  plain that  in  every respect t h e  question of 
plaintiff'- contrilmtory uegligence n as f o r  the  ,jury, and t h a t  their find- 
ing  with reference thereto cannot be diqturbed." R o y ~ r  c. Sacc6er  ct  a / .  
(1931).  T i . . ,  , 234 X. TIT. Rcl)., 742. C u r r a n  v.  E a r l e  C .  -1~1- 
i h o ? ~ y ,  Inc. i Cal.) ,  24; Pac .  Rep.,  236 ;  -1lunson v.  Ruplber ( I n d . ) ,  14s 
S. E.. 169;  H p y d e  L'. P a f t e n  ( X o . ) ,  39 S .  TIT., 513. 

I n  S c f t l r s  L'. R e a ,  200 S. C., at 1). 4.3, is the following: "Co~iceding, 
\11thout deciding, that  plaintiff m a y  h a r e  been negligent i n  enter ing 
defeli~lant 's car  under the cireulnstalices disclosed by the  record, never- 
tliele>i iliere is evidence of wilful arid \m:iton conduct on t h e  par t  of the 
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defendant in persisting in his reckless driving over th11 protests of h i ~  
guests which resulted j u  plaintiff's injury. This, if nothing else, sarek 
the> case from a nonsuit," citiitg authorities. Hailry v. I : .  R., 140 F. C.. 
1 6 9 ;  Halleu> v. R. R., 186 S. C., 704; Bran,fon I ! .  J l r t f f t ~ c t r ~ ~ .  199 N. C. 
454. 

" 'But as stated in Ual leu~  v. R. R., supn ,  the intent to inflict the 
injury may be constructive as well as actual. I t  is cvmstruc.tive where 
the ~rrongdoer's conduct is so reckless or so rnallifcstly indifl'twnt tcj 
the consequences, nhc~re  the safety of life or limb is inrolvcd, as tc  
justify a finding of nilfulness and wantoi~nrrs equivalent in spirit tr 
actual intent.' " B ~ a ~ t o n ' s  case, supra, at  p. 485. 

I f  the defendant's coltduct was wilful and wa l i to~~ ,  ' h ~  plea uf co11- 
tributary negligence could not avail him, and he would not, under such 
circu~nstances, be entitled to a nonsuit. 111 thc jwlgrtleiit below Tve find 

S o  error. 

HAZEL HATSOX v. ClTP LBUSDRT COJIPAST. 

(Filed 13 April, 1 0 8 . )  

Trial G a-After reserving ruling3 on motions of nonsuit court may not 
set aside verdict for insufficiency of evidence as a mr~tter of law. 

Where tlie defrndant mores for judgmcnt ns of 1101 suit at t l i c k  cl(~sc 
of the l)lnintiff's evitlcnce and at tlic close of all the widence. and the 
court rescrvc3s his ruliiigs 011 the notioils until nftcr rertlivt, upon the 
rendition of a verdict in tlie plaintiff's faror tlie court is Ivithont 
authority to set aside the verdict for iiisufficielic~ of tlie eridci1c.e a s  n 
matter of law, and grant the motion for judgm~nt ns o f '  nonsuit liincle a t  
the close of all the eridence. C. S., 567. 

APPEAL by plaintiff from Bamhill, J., and a jury, a ,  October Term, 
1031, of K ~ w  I ~ X O T E R .  Er ro r  and remanded. 

This is an  action for actionable negligence brought by plaintiff against 
the defendant, a corporation, to recover damages, for the alleged llegli- 
gence of the defendant in failing to use due? care to prclricle llcr n-it11 a 
reasonably safe place to work. That  the defendant failed in the exercise 
of due care to  provide a stairway or steps leading to ihe  second floor, 
 here its work wad carried on, to be kept in a rensonlbly safe condi- 
tion, in consequence of which she sustained personal injuries. That  
such negligence of defendant was the proximate cause of her injury. 

The defendant denied negligence and pleaded contributory negligence. 
The  issues submitted to the jury mid their answers thereto, were as  

follo\vs : 



"1. Was tlw plaintiff injured by the negliger~ce of the deftndant, as 
alleged in the c o n ~ p l a i ~ ~ t  1 Answer : Ycs. 

2. Did the plaintiff, by her owu negligence, contribute to her injurirs, 
as allegrd in tlic answer ? Answer : No. 

3. What damages, if any, is plaintiff entitled to recover of the tlcfend- 
ant l Answer : $1 2,250." 

T l ~ e  follou i11g ju t lgr~~er~ t it  ;is rendered by the court below : "Tljib 
(YIUSP coming on to be heard at this, the October Term, 1931, of S e w  
IIariover County Superior Court, before Hon. M. V. Barnhill, judge 
presiding, and a jury, and being heard, at the conclusion of plaintiff's 
t e s t imo~~g  thc tlefcndant moved to dismiss t h ~  action as of nonsuit, and 
the court reserved its ruling thereol~. A1 thv conclusion of all the testi- 
mony, the defendant renewed its motion to dismiss the action as of 
nonquit, and the court reserved its ruling thereon, and pending its r u l i q ,  
upon said motion, submitted the case to the jury. The j u r ~  h a ~ i n g  
rendered the verdict 15 hich appears of record, the court now, or1 nlotion 
of tlie defeltdant, sets the same aside as a matter of law, for that  thew 
is no sufficient eridence to support the same, and further for that i t  
is of the opinion that the plaintiff upon her onn  testimony i~ guilty of 
?ontributory negligence. H a l i n g  set the rerdict aside, the court non,  on 
inotion of the defendant, upon consideration of the motion of i~onbuit 
matie at the conclusion of all the testimony, being of tlle opinion that 
the same should be allolved. Orders, considers and adjudges that thi. 
action be, and the qame is hereby dismissed as of nonsuit." 

T o  the foregoing judgment as rendered, plaintiff excepted, as4gnetl 
error and appealed to the Supreme Court. 

V e ~ b e r f  S IcClanrn~  y, Rzrrney if ~1IllrClelland and  R o u n f w c .  1Inc.X lcr iE 
Rounti-ee for p l a i n t i f .  

E. Ii. B r y a n  a n d  L. C l a y t o n  Gran t  for defendant .  

C I A R I ~ S ~ X ,  J. We think the only material question for us to decide: 
Does the judge, by reservation of his right to rule, until after ~ e r d i c t ,  
upon defendant's motions to disrniss the action or for judgnient as in 
case of nonsuit (C. S., >67), then hare  the pover to set aside tlie rerdict 
as  a m a t t e r  of law for insufficiency of the evidence, and allow judgment 
for nonsuit and dismissal ? We think not. 

Under the former practice, upon demurrer to the evidence no further 
evidence could be introduced on either side, N. C. Prac.  & Proc. (hlcI11- 
tosh), a t  p. 615. 

In S t i t h  v. Lookabi l l ,  71  N. C., at  p. 29, Pearson,  C. J., has this to 
say: ",I motion to nonsuit the plaintiff, in the midst of a trial, on the 
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ground that  his evidence does not make out a case; the counsel of 
defendant stating that if his Ilonor should ouer~ule th,? motion lte had 
euidence to ofer ,  shotcing title in himself. B y  a demurrer to the evi- 
dence the defeililant puts tlle case, which nleaiis the es iLus  issue, or eiid 
of the case, upon tlie sufficieiicy of the evitleiice. The ,judgnient of the 
court decides the action one way or the other. By this novel practice 
the dcfendaiit has two chances to one, which is not 'fair play.' . . . 
We cannot tolerate this mode of trial. Code Civil P r o x d u r e  dispei~ses 
with the formal mode of comnienciiig actions and of pleading, but it does 
riot dispense with tlie rules of conducting trials which have beell hereto- 
fore established as essential to the fa i r  adnlinistration of the lam. ,Ifter 
a jury is enlpaneled both sides should, in the vords of Lord ;IIansfield, 
'play out their cards'; so, in our case, Lookabill is  riot a t  liberty to hold 
back his defense and 'fish for' the opinion of tlie Court ,  upon the casc 
niadc by the plaintiff by a motion to nonsuit." S. v. Acj'arns, 115 S. C., 
775; Riley v. Stone, 1G9 S. C., at p. 422; Godfwy u. Coach Co., 200 
N. C., 41. 

Xow we have tlie statutory regulation which is as foll,\vs: C. S., 567. 
"MTheii on trial of an  issue of fact in a civil action or spwial  proceeding, 
the plaintiff has introduced his evidence and rested liis case, tlie defend- 
ant may move to disiniss tlie action, or for judgment as in case of non- 
suit. I f  the inotioii is al lored the plaintiff niay escept and appeal to 
the Supreme Court. I f  the motion is refused tlie defendant may escept. 
and if the defendant introduces no evidence the jury shall pass upon 
the issues in the action, and the defeiidant has the benefit of liis escep- 
tion on appeal to the Supreme Court. the inoticln is refused lie 
may waive his esceptio~i and introduce his evidence j ~ s t  as if lie liatl 
not made tlie n~otioii, and he may again move to dismiss after all tlie 
cviderice on both sides is in. I f  the motion is then refused, up011 coil- 
sideration of all the evidence, lie may except, and aft2r the jury has 
rcwitwd its vcrdict, lic lias the beliefit of tlie latter esccptioii 011 appeal 
to the Supreme Court. (Rev., see. 539; 1897, ch. 109; 1899, ch. 131; 
1001, ch. 594.)" I11 regard to criminal actions, see C. S , 4643. 

"In the trial of issues of fact ill a civil action or specinl proceeding. 
~vlicii the plaiiitiff has rested liis case, the defendant may more to dismiss 
the action, or for judgment as i11 case of nonsuit. 11' the inotioii is 
allon-ed, the plaintiff may except and appeal;  if the motion is refused, 
tlie dcfcndant may except mid go to the jury up011 tlie CI-idence; and if 
there is a verdict and judgment against him, he may ha'-e the heliefit of 
the esceptiori oil appeal. I f  the inotion is refused, ant1 the tlefe~idant 
introduces ericlence, lie ~va i r e s  his first esreption, and he may renen 
liis motion at tlie close of all the evidence: and if the motion is refused 
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11c lilay c x e p t  agai~r,  ant1 if there is a 1-erdlct and judgment against 
liirn 1112 rnny lial e tlw benefit of the last exception on appeal. T h ~ s  is the 
l~ractice uridri. the 1,resellt stz~tutc, ki ion~r as the 'Hinsdale Act.' ant1 it 
is . ~ ~ j , ~ t : i ~ l t ~ i l l l y  R dt>illurrer to the evidcriccl ni thout the conmioll-lan 
effect of riicewwily endiug the case." S. C'. l'rac. and Proc. 111 Civil 
( 'abw (IZIcl~~tosli), ellap. 13, see. 365(2) at p. 612-13. 

1 r l  A\ c,li  ell r .  I3a\nigh t ,  185 S. C., a t  1). 148, we find : "If the firat 
~ l lo t io~i  i. oxerrul(d, tlic d~fencl:tnt mag escept arid go to the ju r j  ; or 
c'Lcdel)t, ilitrocluce evidwce and rcriew motion after all the e d m c e  
( ~ i t l l i g  a l l thor i t i~s) .  E:swl)tiol~ i c  \ \aired if motion is ]lot 1wened" 
(c.iti11p nu t l~o~ i t i e s ) .  111  the abo~c,  casc the, change of practice, uildcr 
0. S., ,567, is luricllv discussed by IT.alhcr, J .  X u r p h y  v. l ' o l i e~ .  Cu . ,  
1'36 3. C., at 11. 494; L t  c T .  l'c~izluntl, dOU x. C., at p. 3-21 ; Debnarrl u. 
I L ) O U S ~ J )  201 S. c., 459. 

111 P r t ~ e  v .  I n a .  Lo., 200 S. CJ., at p. 428, speaking to the subject: 
"I11 the iiiterpretation of the statute this Court has held that  the tr ial  
judge ha, iro pon er to grant  the defendant's niotion to dismiss the action 
for ~ r l s u f i c ~ e i ~ t  eliderice a s  a matter of lam after the ~ e r d i c t  has bec.11 
returned. G o d f r e y  v .  Coach  C'o., a n t e ,  41. 'The judge has no po\ver to 
cstend the time by ainei~diiig the statutc so as: to permit the motion to 
he rtiaile, . . . aftcr verd~ct. '  R d e y  2'. Stone, 169 X. C., 421; 
(-1 ozi 1 . .  f icisniy/zf .  lh5 S. C., 143). ,Ifter verdict he is remitted oil 
this l)oiiit, to the esercisc of his ditcretion. L e e  c. I ' en la i~d ,  u n f e ,  340. 
TVhile a inotiou to tlibrniss for itisufficielit evidence must be disposed of 
before a r erdict in tlle n a y  the statute prescribes, a motion to set aside 
a rerdict or judgmeiit may be entertained for other errors of law corn- 
rnittetl during the trial, such, for esnn~ple,  as error in the admissiol~ or 
rejection of elidrnc.e or ill the charge of the court to the jury." Jleru- 
br im 2.. S n z ~ f h ,  200 3. C., at p. 535. 

111 P ~ l c e  c. I n s .  C'o. (same caqe), 201 S. C., a t  p. 377, is the fol- 
lun-iiig : "H~T  ing adjudged the legal sufficiency of the evidence before 
verilict, the court could not after verdict and judgment relerse this 
ruling as a matter of lav .  On this point the defendant's remedy lay ill 
its exception and appeal. G o d f r e y  1 % .  Coach Co.,  200 K. C., 41; h e  u .  
P e n l a n d ,  ?bzd., 340; P r ~ c e  L?. Ins. Co., ibid., 427." 

111 G o o d m a n  r .  G o o d m a n ,  201 S. C., p. 811, we find: "Expressions 
may be found in a number of cases to the effect that  so far  as the direct 
supervision of ~ e r d i c t s  is coiicerned, the  discretionary autllority of the 
Superior Court is final (citing authorities). Where the jury has co111- 
initted a palpable error, it  is the duty of the tr ial  judge to act so as to 
prevent a miscarriage of justice. Hussey v. R. R., 183 5. C., 7, 110 
S. E., 599. But in S e f f ~ e  r .  E l p c f r i c  Ry., I70 S. C., 365, 86 S. E., 1030, 
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i t  mas s a i d :  'The  discretion of t h e  judge t o  set aside a verdict is  not a n  
a r b i t r a r y  one, to be exercised capriciously or  according to h i s  absolute 
will, bu t  reasonably and  with t h e  object solely of prevent ing what  m a y  
seem to h i m  a n  inequitable result.' A n d  speaking t o  t h e  same question ill 
C'afes v. Tel.  Co., 151 S. C., 497, 66 S. E., 592, Tt'alker, J., observed: 
' I t  rests i n  h i s  sourid discretion, which should be exercised always, not 
arbi t rar i ly ,  bu t  wi th  a view t o  a correct administrat ion of justice accoril- 
ing  to  law.' " I n  t h e  present action t h e  court below cou d have set aside 
the verdict i n  i ts  discretion, but this  it  did not do. 

Following t h e  decisions in P~.icc v. Ins.  Co., supra; Goclfrey v. Coach 
Co., 200 IT. C., 41 (second appeal  301  X. C., 264), and  Lee v. Penland, 
200 N .  C., 340, t h e  judgment will be reversed a n d  the cause remanded 
for  f u r t h e r  proceedings. 

E r r o r  aiitl remanded. 

AIRS. W. P. STARLING, WIDOW, AXD LOUISE STARLIXG (AGE 15) ,  IDA 
MAY STARLING (AGE ll), PAUL JOKES STARLIXG (AGE 8)  ASD 

ShhlhlIE STARLISG (AGE 6), CIIILDREN, ALL DEPEXDEXTS OF 1%'. P. 
STARLING, DECEBSED, V. JOHN R. RIORRIS, SHERII'F, AXD/OR S E W  
HANOTTER COUSTT, AND/OR ROYAL INDEJISITP CORIPASY. 

(Filed 13 April, 1932.) 

>laster and Servant F LEvidence held insufficient to support finding 
that deceased was killed in accident arising out of employment. 

Where the evidence in a proceeding under the Workuen's Compensa- 
tion Act tends to show that the sheriff of a county duly deputized the 
deceased solely for the purpose of serving such process as  should be 
delivered to him for that purpose and sliould receive as  his compensation 
the fees nllowcd therefor by law, but that the deceased was not reg,ularly 
employed as  a regular deputy slieriiT' nit11 authority to act generail? 
for tlie sheriff, and that the deceased, nit11 other deputies, attempted to 
nl~preliend the driver of a truck transporting in to~ica t i~ lg  liquor, acting 
ul)on information by third persons, but without warrants and n.it1iout 
personal kno\vleclge that the driver of the truck was en;:aged in a viola- 
tion of the law, and that his death mas caused by being shot in the at-  
tempt to stop the driver of a mail truck: Re ld ,  the deccas~d mas acting 
upon his own initiative and not in behalf of the sheriff, x i d  the evidence 
is insufficient to support the finding of the Industrial Commission that 
tlie deceased was killed in an accident arising out of and in the course 
of his eml~loyment, and the judgment of tlie Superior Court vacating 
the award to his clependents is affirmed. As to whetl~er such deputy 
sheriff was an employee within the meaning of the Compensation Act, 
S. C. Code, SOSl(i), qucwe? 

APPEAL by plaint i f fs  f r o m  Barnhill,  J., a t  J a n u n r y  Term,  1932, of 
XEW HAXOVER. Affirmed. 
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This is a proceeding begun and prosecuted before the Sor t l l  Carolina 
Industrial Co~nriiissioii for compensatiol~ under the provisions of the 
Sort11 Carolina TTorlimen's Compensation -let, upon the contentiolis of 
the cl,~iniaiits (1) that they are the dependents of W. P. Starling, de- 
ceasetl; ( 2 )  that  a t  the date of his death the said IT. P. Starl ing was an 
er~lplo>ec of John R. Xorris, sheriff, and/or of S e w  Hailover 'Couilty; 
( 3 )  that the death of the said W. P. Starl ing was the result of an acci- 
dent nhich arose out of and in the course of his employment, and (4) 
that both the said employee and his said employers were bound by the 
p o x  isions of the North Carolina Workmen's Compensation Act. 

Tlie l ) ro(~wling nab  first heard, a t  Wilinington, N. C., on 27 June.  
1031, by Commissioner Dorsett, ~ h o  found from the evidence the fol- 
lowing facts : 

"1. The  parties to this cause are all bound by the provisions of the 
Sor t l i  C'arolina Workmen's Compensation Act. Sheriff Norris, a t  the 
time of the in jury  by accident suffered by deputy sheriff TV. P. Starling, 
had in his employ f i ~ e  persons. The  county of S e ~ v  Hanorer,  by the 
statute, i i  hound by tlie prorisions of the Compensation Act. The Ro>al 
In t l e inn i t~  Company is the insurance carrier of tlic county of S e v  
H a n o ~ e r .  

2. On 15 March, 1931, W. P. Starling, while regularly enlployed by 
Jolili R. Xorris, sheriff of New Hanorer  County, suffered an injury by 
accident vliich arose out of and in tlie course of his einplopieiit,  nhich  
rt.sulted in his death. 

3. IT. P. Starling, deceased, mas not, at tlie time of the arcitlent and 
of his tlcnth, an rmployee of the county of Kew Hanorer.  

4. Sheriff Jolin R. Morris, a t  the time of the accideut suffered hy 
W. P. Starling, had not complied with the provi~ions of tlie So r t l i  
C'arolii~cl TiTorkmen's Compelisation Act by purchasing con~pe~isation in- 
.urance or hy becomillg a self-inqurer. H e  was an employer wbject to 
the proli4ons of the S o r t h  Carolina Workmen's Compei~sation *let, but 
v ithout ronipensation insura~ice. 

5 .  The average nrekly wage of IT. P. Starling a t  the time of the acci- 
dent n hich resulted in his death was $30.00. 

6. At the time of the accident and death of W. P. Starliitg, 11e llad 
dependent upon him for support his wife and four minor children. Tlie 
wife and ininor children were wholly dependent upon the earnings of 
TiT. P. Starling, deceased, for their support." 

I11 accordance with liis conclusions of law based upon the foregoing 
facts fouild by him, Commissioner Dorsett, made an award as follows: 

"It  is directed that the defendant, sheriff John R. Morris, pay to Xrs .  
W. P. Starling, nidow of TV. P. Starling, deceased, for her use and the 
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use of her four minor children, compensatioii a t  the rate of $ N O 0  per 
neck for a period not to exceed 350 weeks, nor the sum of $6,000. The 
tic~fendaiit, John R. Morris, will also pay any hospital or rnctlical bills 
iiic~urred because of the accident." 

From this award, John R. Xor r i s  appealed to the full Con~missioi~.  
1;poii tllc hearing of said appeal, the findings of fact and conclusions of 
law made by Commissioner Dorsett were approved and adopted by the 
full Conlmission. The  defendant, John  R. Morris, appealed fro111 the 
award of the Commission to the Superior Court of Kew Hanover 
C'ountj. 

Upon the hearing of the appeal to  the Superior Court, ju(l,ggnclit was 
rendered as follows : 

' (This cause comes on t o  be heard before Hon. M. V. Barnhill, judge 
presiding, a t  this the Janua ry  Special Term, 1032, of the Superior 
Court of Kew Hanover County, upon the appeal of the defendant, 
John  R. Morris, from the award of the Korth Carolina industrial Com- 
mission against the defendant Morris in behalf of the plaintiffs. Both 
plaintiffs and defendant are represented by counsel. 

The cause being heard, upon an examination of the evidence, i t  ap- 
pears therefrom that  the deceased, W. P. Starling, was duly deputized 
by tlie defendant, J o h n  R. Morris, sheriff of S e w  H a i i x e r  County, as 
a deputy under said sheriff; that the contract of employnlelit did not 
contemplate the ~i-hole-time service of said deceased, but that lie was 
to serve such process, criminal or civil, which might be delivered to him 
for that purpose by the sheriff, and was to receive as his compeilsation 
for such services such fees as arose out of the service of such process so 
delivered to h im;  that  on the night of his death, he, together with cer- 
tain other deputies, acting on unconfirmed information that some uli- 
kiio\r11 party was bringing iuto Kern Hanover Count3 a load of in- 
toxicating liquor, \vent out in the direction that informat1011 caused them 
to believe such party was coming f rom;  that  none of the officers present 
had a warrant  or other process for the arrest of the pcrson for xhom 
they were looking, or for any other person, and none of tlie officers 
prmeelit had personal kiiowledge that the person for whom they were 
looking was in  the act of violating the prohibition law. 

That  the officers, including the deceased, stopped a United States mail 
t n r k  for the purpose of discorering whether the driver t l  ereof answered 
the description of the person for whom they were look ng, the person 
for whom they were looking being a Kegro, and the drirer  of the truck 
being a white person; that growing out of the stoppage of said truck the 
deceased was killed during an  exchange of shots between tlie officers 
and the drirer  of the truck. 
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U p i i  the foregoing facts, which iilclude the substance of all the er i- 
tlelice appearing in the record bearing upon the question as to whether 
the deceased came to his death from an accident connected n i t h  and 
groTlilig out of his en~ployiiient, the court is of opinion, and so holds, 
that tiltre ib 110 sufficient evidence in  the record to support the filldiug. 
of tlie C'oi~lmission, being findlng S o .  2, as follons: 

'011 13 Xarch,  1931, W. l'. Starling, while regularly employed by 
John R. Xorris, sheriff of S e w  H a n o ~ e r  County, suffered an Injury by 
:~cc~ct<iit nliicll arose out of and in the course of his employment which 
resultttl 111 his death.' 

I t  is therefore ordered, considered and adjudged that  the award by the 
Sort11 C arolina Industrial Colnmission against the defendant, Jolln R. 
Morri,. a i d  in behalf of the dependents of the deceased, TIr. P. Starling, 
he aiid tlie same is hereby reversed, set aside and vacated. 

It i -  furtlier ordered, considered and adjudged that the plaintiffs 
recoJ cr ~ iu th ing and that the defendant, John R. Xorris, go hrnce n itll- 
out day and recover his costs." 

From tlii? judgnleut, the plaintiffs appealed to the Supreme Court. 

Kt i i ~ l e f i r  C'. Royal l  and  A n d r e w  C.  X t l n t o s h  for plainti,(ta. 
S I L I  ) I C ~  ii: I l l c C l e l l a d  for defendants .  

C ' O I \ \ ~ R ,  rT. TTe concur in the opinion of the judge pre.;itling at the 
Janu'lry Term. 1932, of the Superior Court of S e w  EIanoler County, 
that tlicie is no sufficient evidence appearing in the record in this 
~ r o c c e ~ l i ~ i g  to support the finding of fact by the Sort11 Carolina In -  
dustrial Coinniissiori to the effect tliat at the time of the accident 
11 hich rckulted 111 his death, TT. P. Starling n a s  regularly eniployed by 
J o h l ~  R. l lor r i - ,  ,ilieriff of F e w  IInnover County, as a tleputy shc.rifI. 
and t l ~ ~ l t  u l ~ i l ~  <o enil~loyed lie wffercd nu injury by acridelit xllicll 
arose out of and in the course of lii, em1)loyment. 

,111 tlir el idelice slion s that W. P. Starling n as dcsignatctl by the 
$lieriff :I. a special tlcputy, soon after the sheriff qualified for the clis- 
charge of the dutics of his office, nit11 the undcrstantling betnecn hiin 
:tiid the -lieriff, that from time to time, at the option of the .licriff, he 
voul(1 he t.nll)loyecl to w r l e  process specially tlelircrctl to 111111 by thc 
sheriff for tliat purpoqe, and that  lie nould receire the fees allowed by 
law for ?he sen  ice of such procefs. Hc rece i~  ed no salary or n ages from 
the blierie or from S e ~ v  I I a n o ~ e r  County. TIT. P. Starling was not a 
regular dtputy sheriff, employed by the .heriff, with authority to act 
generally for and in behalf of the sheriff, but oniv a special deputy 
subject to c~nploynlent by tlie sheriff a t  such times ant1 for such zrrvicea 
as the +hcriff might determine. 
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At the time of the acuideut n hich resulted in his deatL, W. P. Starling 
M a s  not ciigaged i11 the service of any procms specially delivered to  hirii 
t)y the sheriff for  that  purpose, nor was he ergaged iu the performance 
of ally duty required of him by the s h r ~ i f f .  He \\as acting solely 011 hi- 
out1 initiative, and not for or i11 behalf of the shrriff. I l e  n:i\ uildvr. 
takiug with others to stop, a truck on a State highvay undel- the appre- 
hri~sioli that tlie d r i ~ c r  of the truck was t im~rpor t ing  i i l tx ica t ing  liquor 
i11 \.iolation of the law. Se i the r  he nor ally o l e  ill his party liacl a 
\ \arrant  for the arrest of the driver of the truck, or of any other person: 

for tllv seizure and search of the truck. S o  one ill the party had 
prrsoi~al  knonledge that the d r i w r  of the truck was ellgaged in a xiola- 
fiou of the law. 

Thcre is no error in the judgment setting aside and vacating the 
an art1 i11 this l~roceediilg by the Sor t l i  Carolina Illdustrial C'oinni1ssioi1. 
The judgnieiit is  affirmed. 

I n  l l a n i e  v. Penland, 194 N. C., 234, 139 S. E., 380 i t  was held by 
tliia Court that nliere a special deputy sheriff, ~ ~ h i l e  undertaking to 
arrest a persoil charged with the commission of a crime, by virtue of a 
narrant  procured by the special deputy on his own initiative, shot a i d  
killed an  iiinocel~t bystal~der, the sheriff was not liable in tlamages to 
t l ~ c  aciiuiiiibtratrls of the deccased person, for  the rea:on t h t  at the 
time lle shot and killed the plaintiff's intestate, the deputy aherlfl mas 
liot acting within the scope of his eiiiployment. H e  n a s  acting elltirely 
a i ~ d  cscluai~ ely us a T olul~tecr. T l ~ e  principle oil n h i c l ~  that caye n a s  
decided is applicable to and determinative of tlie question prevntecl by 
this appeal. 

Tlie question as to whether tlie relation betnecii the sheriff of a 
county in tliis State, and one who has been allpointed by liim as a deputy 
sheriff, is that of employer arid employee, n i th in  the m~mi i i ig  of those 
~vords as used in the Sort11 Carolilia Workmen's Comp~nsat ion  l c t  is 
not presented by this appeal. I n  view, holvever, of tlw defii~itioiis in 
the statute of the words, "employment," "employer" and "eniplope," a>  
used thereiii, it may nell  be doubted that a dcyuty sheriff is ail employee 
of the slicriff by whoin he v a s  appointed, within the nlclanilig of those 
norcls as used in  the act. See X. C. Code, section SOSl(i) ; section 2, 
chapter 120, Public Laws, 1929. However that  may he, there is no 
error ill the judgmelit in this proceeding. I t  is 

Af3rmed. 
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(Fi led  13 April, 1932.) 

1 .  Cancellation and Hesci%ion of Instruments A b-Eriilvnce in this 
caw held inconlprtcnt on issilc of ralne in considwation of deed. 

2. Appeal and En-or J c - E~r lns ion  of cvidcnctb, if error, Iirltl not 
prcjndicial to appellant ill view of ansnrrs  to iqsues in this case. 

3. Cancellation and Rtssrission of Instranrc~ntr .\ b-Grantor should in- 
xestigate \alucb of c~onsidw.~tion nlwrc hc 1x14 opporti~nity therefor. 

4. Cancel1;ition and l<escission of Instrnnlc.nts H e-\Vlic~w canctbllnlio~i 
is clecrced the judglncnt shonld put the parties in statn quo. 

7'11cl ol~jcxct of a jctlemcwt rc~i~t ler td  in fa\-or of the ~~l:lintifY in : I I I  
acltion for the cxucell:~tion of cr8rt;tiu tlretls fo r  fr:tn(l i.q to lnlt tlle 1):lrtirs 
i i l  s t t r t u  q u o ,  :ill11 \\.here the  c.onsitlcration for  the  deed is cclrtain stoc,l< 
ill :I ( .orl~or:~tion : I I I ~  the grantor  tc'ndtrs t he  n> tu rn  of the stoc:l; to t11r 
grantee with the ainount of the tlividcntls thereon since the transfer., : r r l t l  

there is no evitlruce tlint the vnhw of the  stock 11:ltl Ilcen tlrcrc:~stvl by t111.v 
:rc,t of the gr:intor sincc the t r n n ~ f e r ,  tllc judgrucnt s h ~ ~ u l t l  ortlrr the  
cmi~:ellation of the deeds and the  re tun^ of the  stock, aud n jutlgmcnt 
or~ler ing  tlie cancellation of the  deeds and ordering the grantor to ]my 
the grantee the  ral~icl of tlie stock a t  the  date  of tllc tr:lnsf~,r is I1rroncscnus. 

APPEAL by plaii i t iffs  from Barnhi l l ,  J., at J a n u a r y  T e r m ,  1932, of 

BLADES. S o  e r r o r  i n  the tr ial;  judgrnent  modified a n d  a f i rme t l .  
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T h i s  is a n  action for  t h e  cancellatiou of cer tain rlcleds esecuted by 
tlic plaintiffs, by which tlie plaiiitiiTs co~lveyetl to  t h e  defriiilanta the  
lalids described therein. T h e  plaintiffs allege iu  their culnplai l~t  t h a t  
the execution of said deeds was procured by false and f r a u d u l ~ l l t  repre-  
sentatioiis, as  alleged therein, ~ l ia t l e  by tlie tlefentla~it, J. C'. Fc.nt11er- 
i;toucx, to the  plaintiff, G. F. J3ron.11. T h e  allegations i n  tlie co~iiplaint  
with respect to tlie false a n d  f raudulen t  represei~tation:; Twre tiwietl i n  
the anslver. 

'i'lic, coil;.ider:~tioii fo r  tlie said deeds n-as the t ransfer  by tlie tlefe~itl- 
ant,  J. C. Featherstone, to  tlie plaintiff: 6. F. B r o ~ v n ,  of cer taiu vcrtifi- 
cates fo r  sliares of stock of a (*orporat io~i ,  wliich were owlied bj- tile said 
J. C. F e a t l i e r s t o ~ ~ e .  

There was e d e n c e  a t  t h e  t r i a l  tending to slio~v tha t  the defeiiclant, 
J .  C. Fratherstone,  nintle t h e  fnlse and  f r a u d u l e ~ i t  repr?sc~ntu t ion  wit11 
respect t o  tlie ~ a l u e  of tlie shares  of stock t r a l i s f e ~ w d  by l i i i~ l  to t h e  
l ~ l a i ~ l t i f f ,  G,  F. Brown,  a s  alleged i n  the  con lp la i~ i t ;  tllc're ~ a . ;  c~-idelice 
to t h e  co~i t ra ry .  At the  clbse of the e ~ i d e n c c  f o r  t h e  plailitiff, ant1 ngaiii 
a t  the  close of all  the  evidence, tlie plaintiffs, i n  open cc'urt, trntlerecl to 
the  tlefentla~its tlie certificates f o r  t h e  sliares of stock t r ~ n e f e r r e [ l  to t h e  
pl:ii~itiff, G. F. B r o ~ v n ,  by the defel ida~it ,  J. C. Feat l iers to~ie,  a s  the  
consideratioli f o r  the  deeds esecuted by the plailitiffs, tc~gether with the  
clicclc f o r  a tlividentl on snit1 shares of stock, which pl:riiitift', G. I;. 
B r o n n ,  hat1 received, hut which lie lint1 uot collected. Tlierc, was I I O  

evidence tending to sliow t h a t  t h e  ~ a l u e  of the sliares of stock had  beell 
tli~iiinislied since the  t ransfer  of the certificates therefor to tlie plaintiff,  
G. F. Brown,  by reason of a n y  act of said plaintiff. 

T h e  issues submitted t o  the ju ry  without objection w r e  a ~ ~ s x e r e d  a s  
f o l l o ~ r s  : 

"I. W a s  the  esecution of tlie three deeds f r o m  the  plaintiffs to t h e  
defendants, dated 1 0  February ,  1930, recor(lec1 ill Book 89, p n p e  160, 
161 and  162, covering the 275 acres cf land ill B la t le~ i  County,  procure(1 
by false and  f r a u d u l e ~ i t  representations as  alleged 'l dns.,ver : Yes. 

2 .  W h a t  was the  d u e  of t h e  YO shares of stock t ransferred to  the  
plaint i f f  on or about 1 0  February ,  1930, fo r  the said 2';;-acre tract of 
land, a t  the date  of said t r a n s f e r ?  Answer :  $25.00 per  share. 

3. W a s  the  execution of t h e  deed froin tlie plaintiffs to  the clefend- 
ants,  dated 15 Apri l ,  1930, recorded i n  Book S9, page 222, fo r  t h e  
Clarkton property, procured by false and  fraudulent  representations 
as  alleged ? Answer : KO. 

4. W h a t  was the value of t h e  40 shares of stock t ransferred by t h e  
defendant to the  plaintiff, on or  about 1 5  April,  1930, fc 'r  tlie C ' l a r l i t ~ l ~  
property, a t  the date  of said t r a n s f e r ?  Answer :  . .  . ." 



Oil tht forcgoiug ~c~d ica t ,  it  Tvas or~lerecl, udjudgetl and decreed I)? 
11~11 c.ourt ('t11:it tlicl t l ~ r w  (Iewls esrc~iitrd 17- G. F. Bronn  a i d  \\if?. t o  
J. C'. Fc.:~tl~erstoiie arid \life, dated 10 February, 1930, rerordetl ill 
Book bD, 1)agei 160, 161 mid 162  of t h ~  public records of Blntlc~i C 'ou~~ ty ,  
1~ autl t11clj are licrcby (leclared void and of no rffect, and t h t  the 
rc~gi,trr uf deeds of Blade11 County be and he is liereby autlioriml to 
c~a~iccl t l i ~  -aid deed\ upon the record by reference to this jutlgrlltwt. 

.'It iz furtlicr ordered, adjutlqed nncl decreed that  the tlefcnclnnt~ I ~ a r e  
,111d rwo\ er of the plaintiffs, G. F. Brown and his nife,  Alice Bronil, 
tlie sum uf $2,000, to be paid by the said G. F. Bronil  and n i f e  nitliili 
,isty <la?* illto the office of the clerk of the Superior Court of Blatlv~i 
('ounty, and tliat the said sum be and it is liereby declared a lien on the 
la~itlr de.crihed in the deccls executrd by the plaintiffs to the ilefmtlantq 
on 10 Frl~ru:lry, 1930. nncl registered i i ~  the registry of Blade11 County, 
111 Book \q.  l~ugci  160, 161 and 162 and upon tlie failure of the plain- 
tiffs to 1 ~ t j  the said sum of nioliey n i th in  tlie said period of sixty clays, 
tlie~i :rl~il ill that melit, T a l t e r  H. Powell arid H. H. Clark, ullo are 
liereb? :~l~pointc.d con~niissio~itrs for tliat purpose, shall sell tlie said 
1:1nd~ : ~ t  pul)lic auction, for cash, at the courthouse door in Elizaheth- 
tonu,  after l)oqting noticc'q of tlic time and place of sale a t  the court- 
lieu-c tlool. for thirty (lays ilnmr&ately prereding tlie (late of sale, and 
by puidi-liinq notice tl~ercof once a n-eek for four necks imniecliately 
~ ) r r c d i ~ i c  t l i ~  date of sale in some nenspaper published in Bladeii 
C'ouiit,~, :\n(l out of tlw moneys arising froill said sale, they shall pay the 
e s l ~ e ~ ~ ~ c ~ i  of the same a ~ i d  the amount herein adjudged to be due to the 
~lt.fenila~it- h r  the p l a i~~ t i f i s ,  and shall pay the surplus, if any, into 
~ ~ ~ u r t  t t )  IF disbursetl accordilig to l a~v .  

" h c l  the jury ha\ ing answcred the third issue 'So, '  it  is ordered and 
tltww 11 that tl1p dcfeut la~~ts  are tlie onners of the land described ill the 
tierd froxi G. F. Bronn  and wife to J .  C. Featherstonc and wife, dated 
1.7 Apr11, 3930. rcror t l~d  ill tlie rcgistry of Ulaclen County, Book 89, 
[)age 222,  and that  tlic- said deed dated 15 ,ipril, 1930, and recorded in 
Rook in .  pnge 22, is hereby declared ralid and in full effwt and force. 

I t  iq further adjudged that  tlit  plaintiffs recorer their costs to he 
tasetl l)y the clerk." 

Fro111 thiq judpne~ i t  plaintiffs appealed to the Supreme Court, as- 
signilig errors in the trial, and in the judgment. 

I I .  11. ('?or12 and  B u f l e r  & B u t l e r  foi- p lainf i f f s .  
A. E.  'Il'dfz, H .  L. 7;1/0n and  P o z u ~ l l  & Lewis  for defendants .  

Cossox,  J. T h w e  nas  no error in the trial of this action. Fo r  this 
reason, the plaintiffs are llot entitled to a new trial. 
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L)efendants' objections to the introduction as erideave of letters re- 
ceived by the plaintiff, G. F. Brown, and written by officers of the cor- 
poration whose stock was transferred to said plaintiff by the defe~lclaiit, 
J .  C. Featherstone, of deeds executed by the corporation, conr-eying its 
property to another corporatioil, and of the minutes of z meeting of the 
stocliholtlers of said corporation at which resolutions authorizing the 
board of dircctors to dispose of its property were adopted, were properly 
sustained by the tr ial  judge. Tlie stock was transferred to the plaintiffs 
on 10 February, and 15 April, 1930. The le t tcn  lvere w;ittea, tlie deeds 
esecuted, and the meeting of the stockholders held, nlany months after 
the dates of tlie transfers. The letters, deeds and resolutions vere  not 
conipetent as evidence tending to show t l i ~  value of the stock a t  tlie 
dates of tlie traiisfers, but even if they were competent f x  that purpose, 
tlitir esclusion was not prejudicial to plaintiffs. The con ention of plain- 
tiffs as to the value of the stock a t  the date of the traiizfer on or about 
10 February, 1930, n a s  sustained by the juq- as appeal-s ̂ roil1 tlie answer 
to the sccond issue. Their contention as to the value of the stock trans- 
fcrred to the plaintiff, G. F. Ihown, on or about 15  -1pri1, 1920, at the 
date of said trai1sfcr, became iinrnaterial n h e l ~  the j u ~ y  ansn-elcd the 
third issue "So." 

Tlie instructions of the court to the jury as to the l r n  applicalle to 
the facts i~ivolvecl in the issues are in accord with authoritative decisions 
of this Court. Between the date of the first transfer of stock to the 
plaintiff, G. F. Brown, and the date of the second transfl?~,  the plaintiffs 
llad ample opportunity to form their own opinion, uninfluencetl hy 
representations made by the defendant, J. C. Feather3tone, as to the 
value of the stock transferred on 15 April, 1!130. This doubtless accouiits 
for the negative answer of the jury to the third issue. 

Plaintiffs'  exception to the judgment is sustained. At tlie close of the 
evidence for tlie plaintiff, and again at the close of all the erideiice, the 
plaintiffs, in open court, tendered to the defe~idaiits the certificntes for 
the shares of stock which had been transferred to the plaintiff, G. F. 
Bro~vn,  by the defendant, J. C. Featherstone, as the consideration for 
the deed dated 10 February, 1930, together with the checl; which plaintiff 
had received for a dividend on said shares of stock, but TT hich he had not 
collected. There was no evidence tending to show that  the value of this 
stock had been diminished since its transfer to the plaintiff, by reason 
of any act of said plaintiff. I n  Hodges v. It'ilson, 165 S. C., 323, 81 
S. E., 340, it is said:  "TVhen the law cancels a deed or contract, it  seeks 
to place the parties in statu quo, as nearly as can be done, for n-hile the 
one party may have been wronged, its judgment is nclt punitive, and 
the nrong is considered adequately avenged if the s ta tus  q u o  is fully re- 
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stored." I n  tlie instant  case, the  sfa fus  q u o  of each p a r t y  m a y  be fully 

re5toretl by decreeing t h a t  the plaintiffs shall deliver to tlie defendant, 
.J. C. Featherstone, the certificate f o r  SO sharps of the stock of the  cor- 
poration, n h i c h  t h c  plaintiff,  G. F. B r o n a ,  now holds. It was error  to  

atlju:lge tha t  the plaintiffs p a y  i n  cash to the defendants the sum of 
s-7.000 mid to decree tha t  upon  their  fai lure  to pay  said sum, tlicir 

la~itl;  ~ l ion l t l  be sold hy commi~s ioners  appointed for  t h a t  purpose. Tlie 

judgment rnoclified i n  accordance x i t h  thic: o p i n i o ~  iq affirmed. 
S o  error  i n  tlie t r ia l .  

Jut lgment  niotlifietl and  affirmed. 

MRS. VIOLA 11. PISER r. CHARLES RICHTER, JR., ADVISISTRATOR OF 

CHARLES RICHTER, DECEASED. 

(Filed 13 April, 1932.) 

1. Appeal and Error G b-Where e\ccplions are  not discussed in briefs 
thcy are considered abandoned. 

I : \ c~ l~r io~is  tnlien upon the trial of an action nliich a le  not brouqlit 
fornard and di~cussed by the appellant in his brief on appeal iq deemtd 
to h a l e  bee11 abandoned under Rule of Pract~ce in the Supreme Court, 3. 

2. Highways B m-Complaint in civil action need not allege speed a t  
nhich car was traveling, C. S., 2621(46) not applying thereto. 

In  a civil action by a11 inritec or guest in an automobile to recorer daiu- 
ages ngainst the owner and drirer thereof, allegations in the complaint 
tl i ;~t tliti car \ r ; ~ s  driven ncglipelitly mil  a t  a reckless s p e d  rtw~ltilig in a 
collision ~ r i t h  anothcr car a t  a street intersection and that this was the 
l~roximate cause of tlie injury in suit is a sufficient allegation of actioil- 
able negligence to resist the dc~fendant's demurrer to the com~laiiit ,  the 
allegatioils being sufficient according to the common-law practice, ant1 
~ect ion 2621(16), requiring that  the speed of tlie antomohilc must Iw 
allcgrd. :lpplic.: to c.rirni~l:il ac.tions orrlj- ant1 not to civil actions for 
damages. 

3. Highways B b-Instructions in this case as to right of way a t  strect 
intersection held correct. 

TT-here d a m a ~ e s  are sought for defendant's negligent driring at n street 
intersection and there is evidence tending to show that the ilefcn(l:n~t 
was nl~l~roaching the intersection a t  an ~ ~ n l a n f u l  rate of s~lcecl mid did 
not ~llru'  u~ before the happenii~g of tlw collision with another car : Held. 
ail instruction correctly charging the rule of the right of way if both 
cars :~pl~roached the intersection simultaneously and the rule that if 
one of the cars n-as already in the intersection it  was the duty of the 
tlrirrr of the other car to slow d0\\.11 and permit it  to pass will not be held 
for error. C. S., 2621(COj. 
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 PEAL by defrlidant from H a ,  7711 ill, J., at September Term, 193 1, of 
SEW HA~YOVER. SO ~ r r o r .  

This is an  action to recover damages rcsultirig from persol~al injurit s 
caused by the ~iegligence of the defendant's intestate ~:l i i le  dr i l ing  ari 
nutomobile in which plaintiff was riding as his guest. 

The issues submitted to the jury n e r e  a r w ~ e r e d  as fcllows: 
"1. Was  the plailitiff iujuretl as a result of the neg1i;ence of clcft~~id- 

ant's intestate, as alleged in the complaint ! Answer : Yes. 
2 .  What  damages, if any, is plaintiff el~titlctl to rtvovcr of the de- 

fendant ? Answer : $7,195.50." 
From jutlgiiient on thrl vr'rdirt, tlit~ t l c f t~nd :~~~ t  appedlctl to  thtx Su- 

preme Court. 

L. Clayion Grant for  p l a i d  i f .  
C a m ,  Poisson S. Jnmrs  f o r  t l e f (wla t ) l .  

Comion, J. There was evidence at the trial of this action tending to 
show that  defendant's intestate was negligent in the operation of his 
automobile, as alleged in the complaint, and that such negligence was the 
proximate cause of the injuries suffered by plaintiff, who was riding in 
the automobile with defendant's intestate as his guest. 1311 his appeal to 
this Court, the defendant has not brought forward a d  discussed his 
exception to the refusal by the t r ia l  court to allow his motion at the 
close of all the evidence for judgment as of nonsuit. The  assignment of 
error based on this exception, ~vhich  was duly taken and noted a t  the 
trial, is deemed to hare  been abandoned. Rule 28, and annotations. 200 
K. C., 831. I t  is needless, therefore, to set out the evidence at the trial 
of the action. I t  mas sufficient to support the rerdict. 

The  only assignments of error discussed in the de fedan t ' i  brief filed 
in this Court, are those based (1) on his exception to the refusal of 
the tr ial  judge to sustain his demurrer ore tenus to thcl complaint, and 
(2)  on his exceptions to certain instructions of the judge in his charge 
to the jury. Neither of these assignments of error can be sustained. Fo r  
this reason, the judgment is  affirmed. 

Tbe allegations in the complaint in this action, const tuting the cause 
of action on which the plaintiff seeks to recover of the defendant, are 
as follows: 

"3. That  on or about 1 June,  1930, the plaintiff and her husband, 
J. H. Piner, upon the request and a t  the invitation of (Charles Richters 
or Richter, Sr.,  and his ~ i f e ,  Mrs. Wilhenienia Richters or Richter, got 
into the said Richters' or Richter's large touring car for the purpose 
of riding about i n  the vicinity of Wilmington on the afternoon of said 
d q  as the invited guests of said Richters. 
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4. Tliat the said Charles Richters or Richter, deceased, controlled and 
operated the automobile in which the plaintiff and her husband rode as 
aforesaid; and was so doing when returning from a ride about the 
southern beaches of the county and State aforesaid, and ~vhile clriring 
north\\-ardly along the northern side of Third Street in the city of Wil- 
mington and approaching t h ~  tlangerous intersection of Con.:ni Street, 
negligently and carelessly failed, as it was his duty to do, to liave his 
car under control and to drive with due regard to the rights of others 
ant1 the' usr then bcirig made of said street interqection, thereby negli- 
gently and needle~slp running iuto an automobile operated by L. 13. 
Murray and headed east, stantling still near the center of said intersec- 
tion, thereby causing tlic car in nhicli plaintiff Jvas riding to be ol-er- 
turned with grcat 1-iolence seleral times, and practically dcinolislied, 
causing the plaintiff to be injured and undergo great suffering, loss of 
thc use of her physical members, and impairment of her sight and hear- 
ing. arid incur the espenw hereinafter set out. 

2.  Tliat this plaintiff on account of the negligence of the said Charles 
Ricliters or Richter, deceased, as herein set forth, received such grave 
injuries that she was immediately carried to a hospital where she was 
conipclled to remain for a long period of time arid undergo qerious surgi- 
cal operations for the setting of both her broken jaws, and the relief 
of her severely crushed face, all of which was very painful and e spens i~e  
to the plaintiff." 

After the jury had been m o r n  and empaneled, and after the plead- 
ings had been read, the defendant interposed a demurrer 0r.e fenus to 
the complaint, on the ground that  the facts stated therein are  not suffi- 
cient to constitute a cause of action, for that  there is no negligence 
alleged in the complaint. The demurrer m s  overruled, and the defend- 
ant excepted. 

I11 support of the assignment of error based on this exception, the 
defendant contends in this Court that  by reason of the mandatory pro- 
visions of C. S., 4621(46), no cause of action is alleged in the complaint. 
for the reason that plaintiff has failed to specify in the complaint the 
speed at which defendant's intestate was driving his automobile at the 
time of its collision 11-ith the automobile standing in the street inter- 
section. C. S., 2621(46) is a criminal statute and the provisions therein 
that "in every charge of violation of this section, the complaint, also 
the summons or notice to appear, shall specify the speed 'at which the 
defendant is alleged to have driven, also the speed which this section 
declares shall be prima facie lawful, at the time and place of such 
alleged violation," does not apply to the complaint in a civil action to 
recover damages resulting from the negligent operation of an automobile, 



although the negligence alleged in the complairit is sufficient to  a l l o w  a 
violation of the statute. The General rlsseinhly of this State hns not 
undertaken to define by statute negligence in the opcrat on of an auto 
mobile as the basis for the recorery in a cir i l  action of d a  nages resulting 
from personal injuries. The  plaintiff in such action stat js  a good cause 
of action when he alleges in his complaint, as the plainti17 in this actioli 
has done, facts sufficient to constitute actionable negligmce under t h  
gcncral or colnmon law. The  rule of the "prudent man," without statu- 
tory rnotlification or alteration, applies in this S t a k  to the tlrivrr of a n  
automobile. 

T\Tith respect to the mutual  rights and duties of the tlrirers of the 
autonlobiles vhich  collided a t  the intersection of Cowan and Third 
streets, as they approached said intersection, the judge i r ~  his c1i:trg.e in- 
structed the jury as follo~vs: 

"With respect to that, gentlemen of the jury, if they ~pproacherl the 
intersection, that  is. X u r r a y  and Richter, Richter going north on Third 
Street, and l f u r r a y  going south on Third Street, and turning to the lvft 
on Cowan Street, both automobiles approaching the intersection at 
approximately the same time, that  is, if Richter was proceeding north- 
nardly  and Murray  was proceeding easterly, turning to his left and 
going across the line of traffic, and you so find, then the court instructs 
you upon that finding that  Murray  owed the right of n a y  to Richter: 
that is, that under those conditions, Richter hacl the right of way and 
the duty rested upon I fu r r ay  to stop and permit him to pass." Thc 
defcndant excepted to this instruction, and on his appeal to this Court, 
assigns same as error. - 

The judge further instructed the jury as follo~vs: 
"On the other hand, if N u r r a y  had gotten into the in t~rscc t ion  ahead 

of Richter, and they did not approach the intersection at approximately 
the same time, so as to endanger both to proceed, and Murray hacl 
already gotten into the intersection, first, it  was the dut,c- of Richter to 
slon- down and permit Murray to pass-if he, Murray,  was already in 
the intersection." Defendant excepted to this instruction, and on his 
appeal to this Court, assigns same as  error. 

Se i the r  assignment of error can be sustained. The  instructions are 
in accord with the provisions of C. S., 2621(60).  There was evidence 
tending to show that  as defendant's intestate approached the intersection, 
he was driving a t  an uulawful speed, and did not slow u p  before striking 
the automobile dr i ren  by L. B. Murray, and standing in the intersec- 
tion. There was ample space for defendant's intestate to pass the stand- 
ing automobile in safety. There is 

Xo error. 
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L. P. HATLET r. CLAUDIA MAT HATLEP. 

(Filed 13 April, 1932.) 

Judgments K f-Where service by publication is based on fraudulent 
affidavit the judgnlent may be set aside by motion in the cause. 

Wllrre i n  an action for nlisolute divorce 011 the grounds of al~andonrnent 
: t ~ i t l  cellaration for fire yctlrs scrvice of snrunlons is returned "def~ncl;~nt 
not t o  be found." etc., ant1 tlic plaintiff swears to an aficlnrit that the 
tlefc~ntlant canriot he found in the State aftt,r clue cliligcnre. and therenl~on 
nu order is given for serricc 117 pul~lic~ation. ant1 u11on the trial of the 
action a decrre for a l ,s~~lute  dirorce is entered : H c l d ,  u1?t111 ~riclenc? 
shon-ill:: tliat nt the time of the. issuance of sulnmof~s :lnd the s\ve:~rinz 
to the :iffidarit the plaintiff lrnew the \\.llrrt,abouts of the tleferltlai~t in  
tliis State and tliat tlie aflitlarit n-as frxutlulent, the defentlant's motion 
in the original C . ~ I I S C  to set aside the judqment is 1)ropcrly granted, it 
;~l)lreari~ig that the lrlai~itiff had ~ierpetrnted a fraud on the court wl~crellg 
it f'nlsrly a~)~?eared  that the court lmd obtained jurisdiction. 

CIVIL ACTIOS, before Grady,  J., a t  Sovember  Term,  1931, of S a s ~ r .  
Tlie facts  found  by tlie judge and  ullon ~ ~ h i c h  the  judgmc~nt n a s  based 

a re  a -  fol lons:  T h e  summons i n  th i s  cause n a s  i ~ w d  and a duly 
~ e r i f i e d  complaint filed on IS September, 1930;  the cause of action 
alleged i n  said eonlplaint being f o r  t l i ~ o r c e  011 tlw  ground^ of :rbantlo~l- 
iiient : I H ~  separation f o r  a pcriod of fire years. 

Tl ic  ~ u u i n i o n r  n a s  r c t u r n ~ t l  by the clieriff: "C'laudia M a y  H a t l ~ a  not 
to 1x2 f t ~ u l ~ d  ill S a s h  Comity. J. H. Griffin, <heriff of S a s h  County." 
Sa id  returli  is  not dated. 

011 1 6  September, 1930, the plaintiff filed a n  affidavit in  tlie clerk'> 
office, s ta t ing under  oath tliat said junlrilons had  been issued and  re- 
turnell a r  ahore  stated, and  fur ther  s tat ing upon oath, "that the d e f n ~ d -  
a n t  t l i t re in cannot a f te r  due diligence be found within the  State." r p o l ~  
said :iffitla~it, which is  m a d e  a par t  of this  finding of fact ,  the clerk 
?ntercd the  order on 1 8  September, 1030, directing tliat ser\ice of baid 
summoiia be made  by publication, and  thereupon a notice of the  pend- 
ency of the  action n a p  published i n  "The Graphic," a riel\ spaper pub- 
lislircl i n  Sashvi l l e ,  IT. C., as  a i l 1  appear by a f f i d a ~ i t  on file i n  tlie 
judgnlcnt roll. 

Thereafter ,  a t  t h e  November Term,  1930, said cause was heard  before 
Cramiirr ,  judge, and tlie j u r y  found  tha t  there had  been a separation 
of t h e  part ies  fo r  fire years  mid tha t  t h e  plaintiff was the  in jured  par ty .  

I n  the  complaint,  ~ e r i f i e d  by t h e  plaintiff arid filed 18 September. 
1930, i t  is  alleged tha t  one child h a d  been born to the marr iage,  "who 
is  rion living, namely, M a y  El la  Hatley,  1 5  Fears of age, and said child 
is n i t h  i ts  mother"; said mother  being the defendant i n  tliis cause. 
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On 20 July ,  1930, plaintiff ~v ro te  a postal card to the said Map Ella 
IIntley antl addressed the same to her a t  Tarlsoro, X. C., he knnn-iug at 
thr. time that she v a s  living n-it11 her niother, the defendant, Claudia 
Ma- H a t h y .  Said card was put in evidence and is nladc~ a part of this 
finding of fact. 

Thtl court finds also that  the plaintiff knew at the time of the iswance 
of tlic sul!llnolls in this cause that his v i f e  v a s  living in Tarborn, S. C.; 
thnt lip knen- said facts a t  the time he made the affidavit in o r ~ l e ~  to 
ohtain the order of publication ; and the court finds that  said affidavit 
contained a false statement of fact n-hich v a s  knov-n to the plaintiff ;  
th:lt the plaintiff has at all tinies known the residence and n-here ah out^ 
of 11iq n-ife, who has a t  all times lived within the Sta te  of Sort11 Caro- 
liun since the niar1.iage; that  11e hai: been in correspon lence n i t h  her 
or with said child, and has sent contributions to both of them from time 
to time, and that  there has not b ~ e n  any at)aniloninent and sq~nratiori  
of the parties, ~vhich  ~vould justify a decree of dirorce. 

The court finds that this action in its inception and prosecution m s  
:i frantl up011 the court and a fraud upon the defendant; and it is now 
o r d ~ r e d ,  adjudged and decreed that  the wrclict as copied in  the Min~ l t e  
Docket. T'ol. 20, page 420, antl the judgment n!ld decree of 'divorce as 
iwortled in Judgment Docket, T'ol. 31, page 14, of S a s h  County, be and 
the same are llcreby set aside, canccled and declared null and void and 
the clerk of the Superior Court will entrr  a cancellation of the same 
upon the nlinutes of the court and judgment docket aforesaid. 

C o o l ~ y  S. R o n e  f o ~  p l a i n t i f .  
X o  counscl,  contra. 

RROC~DES, J. I n  a suit for absolute divorce. when service of summons 
by publication is based upon a false and fraudulent afftdavit, may the 
final judgment rendered in the cause be ~ a c a t e d  by motica in the cause? 

The tr ial  judge was of the opinion that the  judgni(3nt of absolute 
divorce could properly be vacated by motion in the cause. The  Court 
concurs in such opinion. The  question is expressly decided in Fozcler v. 
F o v l e r ,  190 K. C., 536, 130 S. E., 315. The distinciion as pointed 
out in the Fowler  case, supra ,  is this:  I f  a fraud be p~rpe t r a t ed  on a 
pa r t1  to an action, the final judgment must be attacked by an inde- 
pendent suit. rpon the other hand, if a fraud is perpetrated on the 
court n h e r e b ~  jurisdiction is apparently acquired where no jurisdiction 
actually exists, then such final judgment is a nullity and may be vacated 
by motion in the cause. 

Affirmed. 
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K. C. H E N D R I S  T-. HIGH POIST,  THO~IASTILLE A S D  DESTOS 
R-AILWAY COJIPAST. 

(Filed 13 April, 1032.) 

Courts B a-Statute prescribing jurisdiction of municipal court held un- 
constitutional so far as it clisc14minated between litigants. 

IYliere n statute gives a rnu~iicilml court exclusive original jnrisdictim 
of n i r r t a i ~ i  class of cases if tlie plaintiff ~.rsidex xithin tlie c+ty limits or 
within one mile thereof. nud yrovides that ill the same class of cssw 
tlie c,onrt sliould have co11c:nrrent jurisdiction \\-it11 thc Superior ('ol~rt 
of t l ~ c  county, regardless of the residence of the ~~laiiitiff,  if the defendant 
lire.: in  any of the other counties of the State. with 1)roriaio11 for removal 
i f  the defendant resides c~utsicle tlie city but within the county: Held .  
to  r11v extent that the statute takes from the ~vsidents of the city the right 
to lwing mi action i n  the Hulwrior ('ourt, wl1ic.11 right is enjuj-etl I)y other 
parties litigant, the act is roitl as  grantirlg a special ~ r i r i l e g e  or cntniling 
:I dibc.riminxtion, nntl n-llew a n  action in which both partit% are resitlellts 
of tlie city is brongl~t in t l i ~  Suljerior ('ourt, its jutlgment t l i s m i s ~ i ~ ~ y  tlie 
action for ~ v n ~ i t  of jurisdiction is ~rroneons. 

A P P L ~ L  by plaintiff f r o m  ll'arlzt h .  J., a t  October Term,  1931, of 
G~TILFORD. 

C i ~ i l  actioli instituted i n  the  S u l ~ e r i o r  Court  of Guilford Coulity h> 
plaintiff,  n resident of H i g h  Poin t ,  H i g h  Poin t  T o ~ ~ n s h i p ,  S. C., to  
recover of tlie defendant, a c o ~ i ~ m o n  carr ier  by rai l road n it11 i ts  priri- 
c i p d  oficc i n  tlie city of H i g h  Poin t ,  darnages fo r  personal injurie.; in  
the  sum of $30,000, alleged to have been sustained by  the plaintiff n h i l e  
ill tlie employ of the defendant, as  a result of the  clefel~daut's negligence. 

IIotioii  to dismiss f o r  n an t  of jurisclictio~i ; motion allowed : plaintifl  
appeal., n s i g n i n g  error .  

STACY. C. J. T h e  municipal  court of the  city of H i g h  Poin t  naq  
establi~lictl  i n  1913 as  a special court  f o r  the t r i a l  of pet ty  misdenieanors. 
Chap .  569, Public-Local Laws 1013. I n  1927 it  Tvas g i ~ e n  civil jur is~l ic-  
tion i n  certain caqeg with tlie r ight  of appellate rer ien-  by the Super ior  
Cour t  of Guilford C o u n t - .  Chap .  699, Public-Local Laws 1927;  C'ecll 
1%. Lumiicr Co., 197  S. C., 81, 147  S. E., 735;  Prorision Co. v. Dares, 
190  x. C., 7, 125  S. E., 593. 

The gran t  of civil jurisdiction to this Court  is  couched ill the  follow- 
ing  lauguage : 
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"Esclnei\c origi~ial  jurisdiction in all civil actiom, 2nd divorce ac- 
tion., niattcrs and proceedings, including also all proceedings nhntever, 
i~!icillary,  pro^-isional and remedial to civil actions founded on coutract 
or tort, ~vliwein the Superior Court of Guilford County 11011- has ex- 
clusive origi~inl jurisdiction, excepting special proceedings, q u o  v , a r ~ a n t o ,  
nlni~tlarnus. cawa t  to wills, administratioris, condeninatiou proceedings 
111id strect widening proceedings: Prov ided ,  the party plaintiff be a 
rcsitlent of the city of High Point  or one mile thereof; and P r o v i d e d ,  in 
addition to tlic jurisdiction above named and regardless of the place of 
reqitleuce of tlic plaintiff, said court shall have concurrelit jur id ic t ion  
~v i th  the Superior Court of Guilford County in cases and :~ctions ~vlierein 
rl,c tlefcndant or defendants shall reside in any of the counties of the 
State of So r t l i  Carolina or can be found therein or which h a r e  an officer 
or property in this S ta te ;  and further P r o v i d e d ,  that if the defendant 
canilot be foulid tlie same rules a d  regulations as to thc jervice of sum- 
nlolls by publication as are now provided ill the Superior Court<, the 
clerk of tlie High Point  municipal court having the same poners and 
dutics thercin as the clerk of the Superior Court;  and further Pror'ided, 
that in civil actions where any defendant or defendants reside outside 
High Point  To~vnsliip, hut in the county of Guilford, upon m i t t e n  re- 
quest of the defelidant or his attorney, made before time for nnsnering 
expires, said case shall be removed to the Superior Court of Guilford 
County for trial. Said court shall also have the same jur sdiction to t ry  
cases sent up  on appeal from courts of justices of the peace as the 
S u p ~ r i o r  Court of Guilford County, and all appeals sent up  from 
justices of the peace in  High Point  Township shall be sel t to said court 
where they shall be tried de noco,  and by a jury if demanded by either 
party." Chap. 699, Public-Local L a w  1927, as amended by chap. 702, 
Public-Local Laws 1027. 

-1s the plaintiff is a resident of H igh  Point  and the defendant has its 
principal place of business there, the tr ial  court was of the opinion, and 
so held, that, under the above allotment of power and jur sdiction, "The 
municipal court of the city of H igh  Point" alone had original jurisdic- 
tion of the plaintiff's cause of action. Thus, the motion to dismiss for 
x a n t  of jurisdiction in  the Superior Court of Guilfortl County was 
i~llon-ed. T ~ u s t  Co. v. Legge t t ,  191 N. C., 362, 131 S. E., 7.52; 8. v. 
C'ollins, 151 N. C., 648, 65 S. E., 617. 

I f  this be the correct interpretation of chap. 699, Public-Local Laws, 
102i ,  then, so f a r  as litigants plaintiff, residing in the city of High 
Point or ~v i th i a  one mile thereof, are concerned, the original jurisdic- 
tion of the Superior Court of Guilford County, with the few exceptions 
noted, is closed to them, while such jurisdiction is  open to a11 other 
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partie. plaintiff.  Th is  r u n s  counter to  the  organic law whether such 
leg i~ la t ion  be regarded as  creat ing a special p r i ~ i l e g e  or  entailing a 
d ixr imiua t ion .  H o t t  .c. Eerg .~ i snn ,  n n t c ,  1-16; S .  1 % .  F O I L  l e r ,  193 S.  C., 
100, 136 S. E., 700. It also offends against the Article on the  Jud ic ia ry  
as  interpreted i n  X o f t  1 % .  C'ommissioners, 126 S. C., SG6 ,  36 S. E., 330. 

T o  the  extent, therefore, t h a t  the act i n  question takes from the plain- 
tiff the  r ight  (enjoyed by others) t o  br ing h i s  action i n  the  Superior  
Cour t  of Gnilford County-aid to this extent alone is the val idi ty  of the  
.tatute now assailed-the ianle must be declared inopera t i l e  and ro id .  
Thi ,  conclusion fur ther  finds support  i n  the  case of ,>'. 1 % .  Doster, 1 > 7  
S. C., 634, $3  S. E., 111. 

TVhile unnecessary, perhaps it m a y  not be amiqs to add t h a t  our  pres- 
r l ~ t  position i n  110 n a g  conflicts n i t h  the  decision. i n  J o n e s  v. Oil GO., 
ot i te ,  32s. lG2 S. E., 741, S. r.. B r o ~ c n ,  1.50 S. C., 467, 74 S. E., SSO, 
5'. 1 % .  C'o l l~nu ,  1 3 1  S. C., 64S, 65 S. E., 617, S. r .  S h i n e ,  140 S. C., 130, 
61  S. E., 10F0, S. 1 % .  B n d ~ r r i l l c ,  141 S. C., S l l ,  52 S. E., 742, S. 2%. 

L y f l c ,  139 S. C., 735, 51 S. E., 66. 
E r r o r .  

STATE r. E. H. SJIITH. 

(Filed 13 April, 1932.) 

1. Criminal Law L d-IVhere defendant does not discuss exceptions i n  
brief they a r e  deemed abandoned. 

On appeal in a criminal action thoqe exceptioll. nl1ic.11 are not dis- 
cussed by the defendant in his brief are deemed abandoned by him. 

2. Criminal Law I d-Held: order  t h a t  defendant be taken into custody 
during t r ia l  was within discretion of t r ia l  court. 

Where, on  the trial of a criminal artion, the court find- as  a fact that 
thr action of the defendant in absenting himself impeded the trial, and 
older5 the drfend:~nt into custody, and find- a i  a fact that the jury did 
not know of such older:  H ~ l d ,  under the circumstances the order n a s  
nithin the Iegitlmate lmuer of the trial court and i. not sufficient grounds 
for a new trial on appeal. 

3. Embezzlement B d-Defendant's contentions were not germane to the 
issue a n d  court's failure t o  instruct thereon was not error. 

Where on a trial for embezzlement the decisive question is whether 
the defendant embezzled the county's funds after they were deposited 
in the bank, i t  will not bc held for error that the court failed to instruct 
the jury that the funds mcst hare been depxited with the intent to 
embezzle and that the funds were deposited in the defendant's name 
nithout his knowledge, the contentions of the defendant in this respect 
not being in is-ue. 



.is2 IS THE S U P R E M E  COL-RT. [?02 

4. Same-Instructions in this case held sufficiently full and defendant 
desiring elaboration should have made request therefor. 

Vliere in a prosecution for embezzlement the trial coLrt instructs the 
jury with respect to the yrincipal iterus in dispute anc sets forth the 
coutentions of the clefendm~t in regard thereto, his failure to give more 
specific instructions as to one item will not be held for error when 
it appears that the defendant was not l~rejudiced thereby, it being in- 
cumbent on the defendant to request special instructiolis if lie desired 
instructions as to any subordinate feature of the eviden~e. 

APPEAL by defendant from Small, J., at  J anua ry  Special Term, 1932, 
of B R ~ X S W I C K .  S o  error. 

The defendant was indicted for the embezzlement and misapplication 
of money, notes, bonds, checks, and vouchers, received an3  held in trust 
by him as an officer, agent, consignee, and employee of Brunswick 
Coullty. Tlie jury convicted him, re turni~ig  a general verdict upon all 
the counts. Judgment was pronounced and he excepted and appealed, 
assigning error. 

Tlie county of Brunswick sold its bonds and notes in  the total sum 
of $324,300. The defendant occupied the several positions of county 
attorney, acting treasurer of the county, attorney for the treasurer, and 
director and inanager of the Hale  Beach Del-elopment Company. Large 
sums of this money went into his hands and were deposited in sereral 
banks; some of it in his name, some in the name of "E. H. Smith, at- 
torn~y,"  some in the name of "Brunswick County, E. H. Smith, at- 
torney," and some in the name of "Hale Beach Developlrent Company, 
E. 13. Smith, attorney." 

dttorne?y-Gene~ul Brummif t  und Assistant Attorney-Gmzeral Seawell 
f o r  the State. 

Parkcr & Lee for defendant. 

X ~ a x s ,  J. There is  abundant eridence of the defendant's embezzle- 
ment of funds that  went into his hands while serving as an agent, 
employee, or servant of Brunswick County, but it is ~nnecessary  to 
investigate the several instances of alleged misapplication. The appellant 
restricts his brief to the discussion of two questions and thereby aban- 
dons all other assignments of error. Rule 28. 

Pending the hearing the court ordered the defendant into custody, 
and to this order the defendant first addresses his brief. KO exception 
was taken when the order was made arid none appears in the record. 

The conduct of the defendant called for drastic action. H i s  continued 
absence impeded the trial. The judge states that he made ' every possible 
effort to assure the defendant of able counsel and a fa i r  trial, but the 
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d t f e n d a ~ ~ t  did not seem t o  appreciate  the  effort o r  to respect the court." 
I t  does not appear  tha t  the j u r y  knew anyth ing  of the order  or of the 
cominitnlent of the  defendant ;  the  finding of the  court is  to the contrary. 
Under the  circumstances the order n as  within the  esercise of legitimate 
poTver and affords no sufficient ground f o r  a n e v  trial.  

I t  is contentled that  the court corrmittecl e r ror  in fai l ing to charge the 
ju ry  that  the  clefendant deposited money i n  the B a n k  of C h e r y l  i l k  
n it11 intent to  embezzle i t ;  also i n  fai l ing to espl ;~ir i  the  defendant 's 
testimony tha t  t h e  funds  n c r e  tlepoiited i n  his name n i t h o u t  his  knonl -  
etlge. These questions n e w  ]lot a t  issue; tlic ( l e c i r i ~ e  queitioli was 
~rhe t l i e r  thc  defendant e inhezz l~d  t h t ~  money a f te r  it  had  been deposited 
i n  hi, namc, and i t  n a3 rec01~ etl i n   fa^ o r  of the State .  

W e  do not pe lwive  that  the defendalit n as prcjuJicrt1 by tlie court '< 
fai lure  to  g i ~ e  a more specific inqtrnction i n  rtfereiice to the m o r ~ e p  
r c t u r ~ i c d  by the tlcfeniiant fo r  the payment of cchool teachers. T h e  
cont rorc ry-  n i t h  respect to tlie principal itcnis i n  cli.pute n a s  set fort11 
a d  tlic, contentions n e r e  stated. i f  the clcfciidant c l e ~ i ~ d  :In in.trnctioli 
a s  to a n y  p:~rt icular  itern or ally suIiortlinate fcaturc of the clidence he 
.houltl h a l e  requested i t  hy a p r v e r  for  instruction. S. c. J f c r r i c X ,  
1 7 1  S .  C., 705; S. r .  0'A\7~al,  137 x. C., 22.  

Sci t l l e r  the motion for  a lifw t r i a l  11or the niotioli i n  a r r c ~ t  of juclg- 
l i i ~ n t  can be sust:~ined. 

S o  error. 

STATE r. BEATRICE PIJIJIERSOS. 

(FiIed 13 April, 1932.) 

A \ ~ ~ ~ i ~  liy defendant f roni  V a r z c o o t l ,  S p e c  lcrl Jut lqc ,  at  Dccember 
T c r m ,  1031, of FOR~TTN. Appeal  tlisnlisscd. 

T h e  defciitlnnt mas t r ied and convicted i n  the Superior  Court  of F o r -  
2yth ('ouuty of lial ing intoxicating liquor i n  her  poq-e-.ion. in  T iolatioli 
of tlie ctatutc. S. C. Code of 1031, ~ec t io i i  3411jL).  

F r o m  rlic judgn~cnt  on m c h  t ~ ~ n ~ i r t i o ~ i ,  clcfe~idant aplwalecl to the 
S u p r t m e  Court,  assigning errors  i n  the trial.  
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C o s s o x ,  J.  A\ certified copy of t h e  record proper ill this  a r t i o l ~  lins 
not been filed ill this  Court ,  a s  required by i ts  rules. R u l e  10. Tlie 
t ranscript  con ta i i~s  only a statenielit of tlie caee on  appc:al p r e p r e d  b~ 
counsel fo r  the defendant, a n d  accepted by t h e  solicitor f o r  tlie Stat? .  S o  
indictment appears  tlierein; nor does i t  nppenr t h a t  the tlefelitlant xiis 
tried and  coil\-icted oli a war ran t  issued by nn infer ior  court,  and tlint 
s l ~ e  appealed f r o m  the  judginelit of such court to tlie Supcrior  Court .  
Tlicre is ~iot l l ing i n  tlie t ranscript  wli ic l~ s1ion.s that  tlie Supcrior  C'ourt 
cf Forsgtli  Coulity had  jurisdictiou of the  ac t io l~ .  

1 1 1  S. 1 % .  JIcDruuglron, 16s S. C., l l i l ,  53 S. E., 1S1, i t  is sa id :  "The 
lw'esulnpt io~~ is  that  the judgment of the Superior  Court  is  correct, :~litl 
tlic burden is  on tlie appellalit to sliow error .  &Is f a r  back a s  S. c. Ulrffs. 
0 1  S. C., 524, tlie requisites of the t r a ~ i s c r i p t  n-ere pointed out, a n d  i n  
S. r .  l f ' ~ i z c ' l i ,  111 S. ('., 725, the C ' o ~ u t  s a i d :  (*In apl~c>llalit  doc^ ~ l c , r  

do l ~ i s  du ty  by simpl>- takilig a n  appe:ll :inti leal-ii~g it to tlie clerk to  
beud u p  nliclt lie  nay tlceni uecessarg. I t  is the appe l la~ i t ' s  d u t y  to  see 
tlint tlie record is p ~ o p e r l y  mid suflicielitly niade u p  aucl t raml i~ i t t cd . '  " 

r . I l l e re  is 110 l~iotioli  for  c , c r i i o r n r i  ill this  n l~pea l ,  autl ill the esercise of 
our  d i sc r t ' t io~~,  n.e do ]lot order  tlint ~ W l l  writ issue i n  this cnsc. Tlie 
a l ~ p o n l  is clis~llissetl. 1- '13 t t i i f  r .  ll.oo!!, 199 S. C., ;+ 156 S. E:., 11'6. 

-1ppcal disl~iissetl. 

(Filed 13 April, 193'2.) 

Highways A e 4 u d g n l r n t  dissolving order restraining inaintenance of 
inlitation highl~ay signs is affirmed in this case. 

The erection of signs 011 n State liigl~\ruy ill imit:ltici~~ of official 11i:Ii- 
way sigus il l  riol:~tio~l of c4hal)ter 14S. section 56. Pubiic I,a\\.s of I!)", 
is liintle n misdenlt~:~lior n~itlcr s~,cti1:11 3. m d  i ~ ~ j ~ ~ ~ l c t i o n  is ~ i o t  the 
tlpl~rol)riate rrmtdy for tl1.r t '~~forccrn~~ut  ~ ) f  the statute. , t i l t 1  i l l  1)roc.t~tl- 
iugs by ;I lxirate person a jndgment cliesolring :I te111l~)r:try urtler re- 
r t r : ~ i ~ l i l ~ g  the mni~ltelln~ice of sigus I)y a 1)ririrte owuer : ~ l i e w l  to 11r il l  
violntioii of tlic statute will not 11e tlist~u.l)c tl O I I  nl~l)ci~l,  it fu r t l~cr  nlq)tx:rr- 
iug t11:lt tllr nllcgt3cl s ims  \\.ere l~lnctvl (111 1)rirnte 1irol)crty nntl I I O ~  I I ~ K I I I  

tlit. riglit of \\.ay of the h i g l ~ \ ~ a y .  
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C ' i ~ i l  action to restrain the defmdaii ts  f rom nlni l i ta i~l ing a t  the inter- 
iectiou of Persou and E d e ~ i t o ~ l  Streets  i n  tllc city of Raleigh a n  iniita- 
tioii l l i g l l ~ r a ~  sign ill r i o l a t i o ~ i  of seeti011 26,  chapter  l-S, Publ ic  Laws, 
1927, xl-liicli proricles i n  par t  as follows: 

" S o  uiiautliorizecl p e r s o ~ l  shall erect or nlaintain upon a n y  l i ig l i~ .ax  
ally ~l-ar l i ing or direction sigii, niarker, sigllal or liglit i n  inlitation of 
LIII- official sign, marker ,  signal or liglit erected uuclcr the ~~~~~~isions 
of this  act." 

Swtioi l  5s of tlie same act also prorides i n  par t  : ( 'It  shall he unla\\-ful 
n i ~ d  colixtitute a misdcineanor fo r  ally perso11 to violate a n y  of the  pro- 
riii01is of this  act." 

Fro111 a juclgrne~it disso1~-ing tlie temporary restraining order : ~ n d  dis- . . 
iliisiilig the ac t io~i ,  the plaintiff appeals, asslgnlng errors. 

S T ~ C Y ,  C. J .  It i i  not coiicedetl t h a t  the big11 ill question i i  all imita-  
tion of ally official sign, hut,  lio~l-ever this  m a y  be, it  is  admittedly 
located on p r i ~ a t e  prol)erty and  not upoil tlie r ight  of way of a n y  high- 
\\ ay. Furt l iermore,  the riolatioll  of the prorisions of the  s tatute  is  made  
a il i ietlc~nem~or (section S d ) ,  ant1 the renicdj selected, injunction, would 
.ccm to be inappropriate  on tlie shoning  made  hy the  plaintiff. Loose- 
IT~~ lc s  U / s c l ~ t f  Co. c. S~n , fo / . d ,  200 1. C., 467, 157 S. E., 432: Y'urner P .  

,\ c u 3  B c i ~ l ,  l h 7  S. C., ,541, 123 S. E., 469;  T h o m p s o n  u. L u i n b e r f o n ,  
Is.' S. C., 360, 108 S. E., 732. 

T h e  n ~ a t t ~ r  m a y  h a l e  heell roranz  n o n  jut l ice.  The record is  not 
a l toget l~cr  clear on tlliq point.  C;~-een c. Sfccdrenz, 1 9 7  S. C., 472, 149 
S. E., 6h.3; Keitl 1 ' .  K ~ r d ,  199 K. C'., 740, 155  S. E., 719. 

W e  l i a ~ e  tli+col-ered no lalit1 reason for  a reversal of the  judgment. 
, \firmed. 

A T L A S T I C  COAST L I S E  RAILROAD COMPANY r. T O W S  O F  A H O S K I E .  

(Filed 13 April, 1932.) 

1. Dedication A b - Eviclcnce held insufficient to show dedication of 
land bg the owner for public use. 

I11 order to n 11c~tlii.ntion of private ~irolwrty to the ~iublic use there 
must Ile nu i~itc~ntioli on the lmrt of th? o\\-ner to tletlicnte. e~idencetl 
liy nn  mlc~clni~ocnl (11-ert act ( ~ r  w r l n l  rslirc~ssioli. ;~ntl :In acce11tt11ic.r by 
the to\\-n authorities arising in some aplmllriate manllcr, and where a rail- 
road cornlmliv has 11:1tl l a ~ ~ t l s  conr-~yc~l  l o  it for uw as  n tl(~liot, el-idel~cc. 
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tending to show that tlie railroatl coml):lny hat1 so uscd the land witliout 
interruption, but had permitted the 1)ublic to use a portion thereof as  a 
street to the estcnt it  did not interfere with its uqe xs a depot. and 
tllerc is no evidence of a grant or conrcyance to the tonn,  the evideilce 
is insufficient tlitlwr to show n dedication 1)y the railrostd or aece11tanc.e 
by tlic city for street 1)urposes or to operate as  an estoppc.1 of the railroad 
company, and where the town has pared a part of the Lmd for use a- a 
strec3t and has :~tteml)tcd to assess the railroad company as an abnttinq 
Iandoniler, the railrontl com~)any is entitled to hare the land c o n d c ~ l ~ ~ i ~ c l  
a ~ i d  compensation paid lcss the aulocnt of the assessmeni s against it. 

2. Adverse Possession D b E r i d e n c e  disclosed only pwmissive use by 
public which is  insufficient to establish prescriptive title. 

Wlicre :I railroad cwnlpnily, in the m e  of its land as  a dtpot, has allowed 
thv lrublic to use a l n r t  thereof as a street to the extent that such use 
did not intcrfcre with its use as  a i1el)ot. the use h y  the public is per- 
rnissirc, and the t o ~ r n  nlny ]lot claim it11 interest in the land by atlrersc~ 
user. 

3. Municipal Corporations G d-Abutting owner may raise question of 
owner~ship of property in p~~oceedings by city to levy ~ssessments. 

The o ~ ~ n e r s h i l )  of the ljroperty is a prcwquisite to the right of a city 
to lcry nssczsnlcnt.: for 1)ublic iwl~ror tucn ts  under the statute against 
i~ l~u t t ing  owllers, nntl the owncrsliil) of the pivl~crty ;is affecting the 
ralitlity of  the :lswssmc~nt a ~ a i n s t  :III abutti~lg owncr nlay be raised in 
the i ~ s s r s s m ~ ~ ~ t  lwocwtliugs. 

,\ITF..\I. hy p l a i ~ ~ t i f f  fro111 ~ ~ a ~ ~ r i s ,  J . ,  aud a j u q ,  a t  October Term,  
1031. of HLRTFORI). Reversed. 

011 20 N q ,  1590, Dr .  Jesse H. Nitcliell  and  ot1iei.s conr-eyed to 
S o r f o l k  and  Carol ina Rniln-ny Company,  a rer tain piece of land in the 
tow11 of Aioskie ,  containing one and 21 half acres. T h e  tleed was duly 
recorded on 26 JUIIP, 1590, iii the register of deeds offics f o r  H e r t f o r d  
County, S. C. T h e  p l a i ~ ~ t i f f  c~ontends that  i t  owns the said l a d  de- 
scribed i n  wit1 dced ns successor i n  title. T h e  tleed rccites: " T l ~ a t  t h e  
said part ies  of tlic first par t ,  i n  consideration of the benefit to  them of 
t h e  location by said ronipanr- of a depot a t  . l l io~kie,  and also t h e  recon- 
vryallce to  tliem of t h e  land that  has  bccu used by the <aid company 
for  the  purposc of a tlcpot nt , l l~oskie ,  aiitl fo r  the fur t l ler  considerntioil 
of one clollnr t o  tliein, the  reccipt of which is hereby confessed, h a ~ e  
bargninetl, sold aucl c o n ~ o ~ ~ d ,  granted anti g i ren  to t l i ~  p a r t y  of the 
sccoli(1 par t ,  their  eucces,ors and  assigns, t 1 1 ~  fol loning lea l  estate (cle- 
scribilrp 5ni11c). . . . T o  h a w  a l ~ t l  to hold tlic snit grni~tct l  l a ~ i t l  
to the wit1 S o r f o l k  mid Carol ina R a i l n a y  C o n l p n ~ ~ y ,  i t s  successors nud 
assipus, a s  long as it  sliall he used f o r  n depot." 

T l i ~  tlcfendant, t o n n  of ,llioskie, c1airn.s par t  of the abor-e descril~ecl 
1:lnil as  a street a i ~ d  ha. h a d  i t  pa red  ant1 11:1s iuntle nssewuent  against 
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CLARI~SOX, J. TVas there sufficient evidence to be submitted to tlie jury 
to ~ u s t a i n  the issues above set fo r th?  TTe think not. This case was here 
before: R. R. v. Al~osXie, 192 S. C., 25s. 

I n  Efird .c. 1T'insfon-Salem, 199 S. C., a t  p. 37, is the following: 
"In R. R. v. Ahoskie, srtpra, there was a dispute of fact as to ~vlietlier 
the land n.as a public street or the property of the railroad. Thp railrorti 
submitted itself to the assessmrnt procedure, protested tc the work beill:: 
done as the property belonged to it and not to the town of dhoskie, and 
appealed under C. S., 2714, froin the confirmation. T h e  Court said, a t  
11. 262 : 'The conclusion of the ~vhole matter, therefore, i:, whether or not 
this assessiiient was d i d .  I f  Railroad Strcet is  a pub ic street of the 
town of Ahoskie, then the ton-n had the right to make a valid asse: *sment 
against abutting onners. I f  it  is not a public street, then no assessment 
under our statute could be properly made. This  is a qucstion of fact to 
be deterinined and established by competent evidence, and certainly, tlie 
validity of tlie assessment under our statutes can be cliallenged in tlie 
assessment proceetlings.' " 

C. S., 431. tlie statute of limitations applicable to r:ilroads, etc., is 
tl~oroughly considered In the X a t t e r  of dssessmenf d g c  i w t  R. I?., l0G 
S. C., 736. See Public L a n s  1931, chap. 222. I n  this case, on 14 
October, 1923. Mayor I,. C'. TVilliains of Alioskie, certified the appeal to 
tlic Superior Court from the assessment made in the 1)roceedings. I n  
tliat proceeding tlie testiinony of Jolin E. T7ann, u ~ i d i s ~ u t e d  by Mayor 
L. C. Willianis, is as follows: "111 this discussion (befors the governing 
body of the tow11 of Alioskie), I told tlie111 that  we had a deed for it. 
1 told thcni it is our property and you are using it a d  I am sure you 
do not want to use other folks' property without conipel sation, and the 
coniinissioners saitl ' K e  don't claini tlic l~roperty. '  Tliev liad no deed, 
they did not say so in so ninny words but saitl ' I t  is  yours,' and that is 
about all that I knon that liappenecl. I insi-ted on tlien~ sigiiing a con- 
tract and thrg noultl not do so. That  lvas some mol~ths  before tlle 
present paying was laid. Q. Was that in 19332 A. Yes, I t l i i~ lk  it was 
in 1023. N r .  Williams thinks that  n a s  tlie time. I hare  talked with 
Mr. Wil l ia~ns  seT era1 timcs." 

'+l'roceedings r e :  Railroad Street ,Issessment for Street Improvenients. 
n11t1 appeal by tlic ,Itlantic Coast Line Railroad Company. At said 
lienring appeared tlic L\tlantic Coast L i ~ i e  Railroad Company and 
tlirough its attorneys 3lessrs. Jolin E. Ya11l1 and TT. E. Phelps entered 
its protest, filccl a written statenlent setting out their contentions and 
oficred midence in support of said contentions, nllicll contentions briefly 
statcd a re :  (1 )  Tlint tlie AI. C'. L. Railroad Company has a deed for 
land co~ered  street against nllich its street assessni.nt if clinrged. 
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( 2 )  Tlint toxvu lias acquired no l a ~ r f u l  right to use said lalid for street 
p u r p o ~ s .  ( 3 )  That  street lias only been used permissirely. (4)  Tlint 
property caill~ot be taken nitliout due process of l a ~ r  (E. S. Constitution, 
bec. I, Art. SIT)." 

K e  tl i i~ik the ahore co~iteiitioiis mnde by plaintiff correct. Under the 
eridence in tliis case, n e  do not think the to~r i i  of Ahoskie acquired tlie 
said lniitl of pIaintiiT railroad curlipally by condomnation, grant, dedicn- 
tion or pre-cription. D u d r a n z  c.  l l ' r l gh t ,  190 N. C., 568. There n a s  iio 
sufficient c~it lence of estoppel to hare  been submitted to the jury. 

111 Guril f  c. Lah.e I l*accamazc,  200 X. C., a t  11. 599, n e  find: "Tlie 
follon ing oherra t ion  is  made in JIcQuillin's Municipal Corp., Tol. 4, 
%cl etl.. part of see. 1662 and 1663, pp. 4'71-2. 'Xost of the streets, alleys, 
s q u a r t s i ~ ~ i c l  parl<s in rnuiiicipal corporatioils, liax e been acquired by a 
rolulitnry tletlicatiol~ thereof by the oltner to the public. The  law re- 
lating to tledication is therefore of inuch importance as a part of the 
Ian of municipal corporations. . . . Tlie onner's offer, either es- 
precsor implied, of appropriation of land or some interest or easement 
t l i rrei~i  to public use, and acceptance thereof, either express or implied 
(nlieii acceptance is  required) constitute tlcdicatio~i. Tlie intelltioil of 
the onner to dedicate aiid acceptauce tliercof by tlic public are tlie 
eisentinl elenients of a complete dedication.' G r e e n  c .  Jlr l lcr ,  161 S. C., 
21;  E i i z c t b ~ f h  C ~ f y  c. C'ur r tma id f~r ,  176 S.  C., 2 6 ;  1 T 7 ~ t f s ( m  L.. D o w l i n y ,  
179 N. C., 312; I rw i i l  z.. C h a r l o f f c ,  193 N. C., 109." TT7ric/ht v. L a k e  
1T7actaurci~c, 200 X. C., 616. 

111 11-rigltt 's case, s u p r a ,  at p. 618, is  thc follonilig: ' ( In  case of a 
direvt cletlicatioll of land to tlie public use there should oldinarilp be 
some eTidence of acceptance; for a5 declared in S. c. Fzsher ,  11'7 S .  C'., 
733, 730,  'The onlier of h i id  callnot, by executing a deed to the l~uhl ic  
con\ e?ilig a right of n a y  to a liighn-ay, compel the  authorities to assume 
tlie burdeli of repairing it uiiless the properly colibtituted agents of the 
county or t onn  accept it.' But  nlwre tletlication is re1ic.d up011 as i n -  
plieil from ntlrc'rv u>er or nhere  a d ~ e r s c  user is iii~okctl under the 
tloctrilie of prescription there must be ex iderice not only that the n a- 
n x s  u d  for tlie requisite period, but that the u v r  n a s  adxerie. H a g -  
gard  c. -1 I~ f c l l~11 ,  s u p r a  (IS0 S. C., 255) ; D r a p e r  2;. ( ' o n n e r ,  157 S. C., 
1 i ; 11-1 ( 1 1  P I *  1 , .  I'tff,\,  191 S. C., '747. The 11urtlri1 of s l~on  ilig ail] chrw 
user ib upon the person who asserts it. ,q. z.. F l s h e r ,  supin." 

I t  is coilceded that the / o rus  i n  quo h i  neTer been ~ ~ u r c h n v d  by 
defenc!alit from plaintiff. 

111 B a a t  L.. I ' i r i l n~ox t ,  c f c . ,  I?. C'o. ( T e s t  Ta . ) ,  44 S. E., at 11. l5G, 
we find the folloxving: " S o n ,  the mere opening of this lot to the puldic 
uqe is not adequate to erince an irrevocable purpose to dedicate, for we 
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111ay a t t r ibu te  t h a t  use to a mere liceiise, ra ther  t h a n  ail intent  to dcdi- 
rat?. I t  is so common f o r  rai l road companies to let thcir  lots lie opcii, 
lliat n c  a t t r ibu te  it to license-mere per11iissi~-e uqc-ilot all illtent to  
(lrtlicate. S o r  does tlic fact  tlint the  company l~urch:lsetl this  lot with all 
i~ittlllt to detlicate it  hind tlie company, as  i t  miglit change i r i  i ~ o t i o i ~ .  
T l ~ c w  is not such a n  uiiequirocal act as spetlks u n a l t e r a d y  a n  intentioil 
to dedicate. S o  n r i t i n g  is necessary to  ntalie a l a l i d  declarat io~i  of 
dedication." 

I n  Tise 7.. lT'l~iiaX,er., 146 S. C., a t  p. 375-6:  ' ( I t  is  well uiitlerstood 
\\it11 11s tliat tlic r ight  to a public way  cannot be acquired I)? atlrerse 
u m ,  :~i1(1 1y tha t  aloiie, fo r  a n y  period short of t n e n t y  yearc. I t  is also 
established that ,  if there is  a dedicat io~i  by the ownel., co~upletetl  by  
;~cccytance oil the  par t  of the  public, or by perso i~s  i n  a posi t io~i  to act  
fo r  t l i e ~ i ~ ,  the  r ight  a t  once arises, and the  t ime of user iq I I ~  longer 
~ i in t r r i a l .  Tl ie  drdicatioii m a y  be either i n  esprcss t e rn  s. or it  may be 
iniplietl f r o m  coiiduct on t h e  p a r t  of the o w i e r ;  and,  nliile all intent  
to dedicate oil t h e  p a r t  of the owner is  usually required, it is also li(~1d 
tlinr the conduct of tlie oni lcr  may,  ulidcr cer tain c i rc~mstanc t - ,  work 
a dedicntioil of a riglit of way on h i s  par t ,  though ail :~ctunl  i~ l te i l t  
to dedicate m a y  not esist. These principles a r e  very geilerally recognized 
a11t1 ha \  e beeii applied with us  iii iiunierous and  1.r ell-c~oiisidtwd deci- 
sions. . , . I f  t h e  i~i tc l i t  to dedicate is absent, tlien tlicre is 110 ralicl 
tlcdic:~tioli. Tlie i i~ te i i t  n h i c h  the law means, lion.ercr, is  iiot a wcret  
oiic. but i s  tha t  wliicli is expressed i n  tlie risible conduct ant1 open acts 
of tlie owiier. T h e  public, as  v e l l  as  indiritluals,  h a r e  a r ight  to rely 
oil t h e  conduct of tlie owner a s  indicative of h i s  intent.  If the acts a r e  
.ucli a s  would fa i r ly  and reasonably lead a n  o r d i ~ i a r i l ~ y  prucltwt mail 
to  in fe r  :111 inteiit to dedicate, arid they a r e  so received 1nd acted upon 
by tlic public, the oniler cannot, a f te r  acceptance hy tlie public, recall 
the  appropriat ion.  Regard  is to be had  to the  character  aiid effect of 
t1ic. O ~ C I I  ant1 klionii acts, and ]lot to a n y  latent  or hid(1e11 pur1)ose." 
L a n d  Co. 1.. A l f u , p 7 ~ ~ 1 ,  170 N. C., 133. 

Tlic questioiis here preseiited, was there sufficiciit ~v ide i ice  to be sub- 
niittetl to  t h e  ju ry  (1) of t h e  irite~ltioii  of the  plai~i t i f f  r a ~ l r o a t l  co~iipaily 
to clcdicatc a par t  of tlie railroad tlepot property above set for th f o r  
a street and  tlie acceptaiice thereof by the publ ic;  ( 2 )  was plnintiff 
railroad c o m p a ~ i y  estopped ; (3) did tlie ton 11 of -\hoskie by ad \  c r v  user 
fo r  twclity years, acquire tit le to  t h e  property ? TTe think iiot. 111 t11c 
first place, the  propcrtg n a s  originally acquired solely fo r  depot p u r -  
poses, and i n  tlie plaintiff's deed is the  follon-ing i n  tlie ha l i end~ inz  clause : 
*'-I. long as  it  shall be used for  a depot." I11 the  second place, defendant 
(lor; lint contend tha t  it  has  paid aiiytliing for  the locus i n  q u n  or eyer 
purc*linsed or condemned same. 
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A. T .  S u m m q ,  c i ~  il eiigilieer, nitness for the plaintiff, speaking in 
regard to the locus  1 ) 2  y 1 0 ,  testified in pa r t :  "The open spaces about 
nhicli I T\ as asked aromicl the depot a i d  oil the nort l~erly 311(1 ~ ~ e h t e r l y  
sides theleof are necessary for teams and ~eli icles getting to and from 
the depot, ill niol illg freight and for pa+wigers alighting. h i p l e  *pace 
n as allon ed for those purposes. Froln my obwrvation tlie groutid around 
the depot had been used for these purposes." 

John E. Vnnn, witness for plaintiff, trqtificd in pa r t :  ('I mi attorney 
of the -1. C. L. Railroad Compail-, and I ha1 e been 2 3  years or Itlore. 
I repc5e l r t~d  tlic railroad conipany at the meeting of the tonn  hoard on 
10 September, 1923, niinutes of nhich 21a~e just been introduced, and 
presented the colitr:~ct referred to therein. That  was before the pa1 iiig 
n a s  clone according to illy recollectio~l. I Tras frequently in contact n i t h  
the to~r i i  authorities as to tlie railroad's rights ill the matter. J think 
I atteilcletl the hearing before the m q o r  and coullcilnien in 19-75, at 
ullicll thia protest ~ r a b  filed. N r .  TTillia~ns, I thilik, n a s  mayo!. Botli 
31r. l'lielpi :nid I ncre  tlicre aiid sigiied the protrst. . . . 111 1\02, 
or thrre,~bouts, the area acquired by the railroad company was in tho 
vood>, and it used to be rabbit ground where the depot stand<. Tilt 
railroad company cleailed it up, and that included the area now iu 
c o n t r o ~ c r ~ ~  arid clear on doun further east. Wl~eii  tlie ground n a -  
cleared ant1 the buildiiig and other facilities erected thc public bega~i 
using it 111 going to and from the depot." 
S. E. n'hite, agent of plaintiff and a wi tne~s  for plaintiff, testified 

i11 pa r t :  "The street paling started in 1925. 1 tallied to Mayor TT'il- 
llanis seTeral times about it.  Hail a conr ersation nit11 hi111 about the 
esecutioli of an agrcenleiit betneen the tonn  and the railroad ill coliiiec- 
tiori n i t h  the street. I ven t  to llini about it several times. 11-11~11 tlie 
paper vaa not executed I told them not to proceecl. I iliaile the itatenielit 
to Xayor  n'lllianis and to the contractor, Mr. Miller, but the> vent  
ahead an> n ay. I n as acting undcr instructioiis of the railroad c2ompn~l> 
in g i ~  ing tliem that notice. . . . Tliere are one or t n o  fire I l y l r ~ r u t ~  
orer tliere nliicb nere  put there prior to the street paring, nccordi~ig 
to my rtcollection, nlicl rile t onn  na tc r  line n a s  already there. The 
poles, n i res  and street lights \\ere tliere." 

111 1921 some gravel u n s  put oil tlie so-called Railroad Street. The  
ordmary ~mprormiei l t s  made by the ton n of Xlo-kie in regard to fire 
hydrant., street light., etc., and gral-cl put 011 so-called Railroad Street. 
in the depot locality, Tyere those usual things due the public in general 
in a public place, and the sale of certain lots facing on depot propel.ty. 
under the facts am1 circunictaiices of this case nit11 the other el itlencr. 
of tlcfrlitl:illt. i. 11ot of ouvli probati\ e T alue to &or\ all i ~ t t ~ ~ i t i o l ~ : ~ l  de(11- 
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catioii : ~ m l  acceptancc', lieitller cstoppel nor  advcrsc user for tn .el~ry yc!nrs. 
Plaintiff had  title to the locus in quo duly recorcletl. S e  ghborly couduct 
c2itlic.r oil the  par t  of n persou or corporatioii ought ilot to Le so con- 
strued ns to take their  property, uiiksa i t  has  such probat i re  f o r w  $15 to  
sllon ad\-ersc user fo r  tn .ei~ty real's. Nuc l i  of defenclai~t's evi~lciice is 
i n  the na ture  of oinissions by plaintiff ra i l road coiilplaily ill liot b c i i ~ g  
uu i~e ig l lbor l -  a i d  cl lasi l~g trespassers off i t s  property.  T h e  fact  tlint th i s  
was liot c l o ~ c ,  c a i ~ n o t  be lieltl f o r  acquiescelice o r  atlvwse user oil t h e  
par t  of tlefeiiclai~ts. T h i s  goes too fa r ,  a i d  \ye cannot agree to this ail(l 
other c o i ~ t e n t i o i ~ s  of defendant. 

l y e  tllillli cei-tail1 ii~coiiipe,teiit evicleiice should liave bceii esclutletl 
by tlie court belon-, and,  wi th  th i s  erideiice escludec., there was 110 

suf ic ie l~ t  cvitlri~ce to  be subiilittecl to  tlie jury of ail ac l~erse  user 1)y t h e  
pu!)lic of tlie 1 o c . 1 ~ ~  in q u o  f o r  t n e n t y  years. K e  t l l i i k  tlie e ~ i i l c ~ ~ c e  
indicative o i ~ l y  of a permissire user. T h e  land call a i d  should 11e co11- 
del~liled ill the present action for  a street and the a:noulit of street 
i i n l ~ r o r e n ~ c i ~ t  asrcasment deducted f r o m  the  amount  of cl;~rnage recovered 
by pl:~iiitiff,  if ally. Etird c. TT7i~zsfo?t-Sa2f;,71, supra .  .For the  reasons 
g i w i ~ ,  tile j u d g n i c ~ ~ t  below is  

Rerersccl. 

STATE r .  C. l:. COI.13. 

(Filed 13 April, 1932.) 

1. Indictment A a-Indictment must be sufficiently spxific to inform 
accused of crime charged and to enable court to proceed to judg- 
ment. 

The cliarge il l  the indictment must he sutfjdtxl~tly sl~(:cific, 110th :IS to 
law and fact, to :~dec~uately inform the tlrfel~dnllt of the oRt~1ibe nit11 
I\-liich lie is cllargrcl xnd to enable him to be l~rel~nrecl (111 the trinl : ~ n d  to 
twnble the court to proceed to judgment upun courictio~l and to l~rotect 
thc. t lcfenda~~t  nndcr another i~~clictment for thc same olYelisc. nil0 it 
map not he sufficient if the intlictmcwt follow the tlefinitio~ c ~ f  the  
statute. 

3. Indictment C a-Demurrer to indictment challenges its sufficiency to 
charge defendant with commission of crime. 

The object of a demurrer to an indictment is to iml~eacli it am1 fore- 
stall a prosecution on the ground that its cllnrges (lo not constitute a 
breach of the criminal law, and in caw tlie intlictment does not adequately 
inform tlie defendmt of the offelisc wit11 ~ l i i c l i  llc is c~hnri.ed or is in -  
snttic~ient to twnl~le tlir court to procrc,tl to j~~t lgmel~ t ,  n deninrrer tliercto 
is good. 
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3. Eznks and Banking I a-indictment in this case for making false 
entries on bank books held insufficient. 

4. Indictment A a-C. S., 4623, does not apply where indictment is funda- 
nlentally deficient. 

The esst)ntial const i t~~cnts  of the c~ffellse (.ll:~r~led must he ::;ltetl i l l  all 
i i~ t l i c t i~ l~n t  lllerefor. aiid C'. S., 4li13, 1)rcsc.riliing that an ir~tlictllier~t sh;ill 
not be qunslic~l for mere i~~formali ty  or  reli~~culelit in  cl~argilig tht, off t '~~s(~ 
~ O I Y  not :11)111y \\.here the indic.tmciit i u  fnlit1;nlit~ntall clrticitwt. 

5. Indictnicnt D b-Bill of particulars cannot supply essential require- 
nients of indictment. 

The ~rrorisioiis of our  st:itute, (-'. S., 4012, e~inltli~ig ;I tlefnltln~lt ill n 
c:imii~:~l action to call for a bill of l)articu!nra, cmiiot snpl)ly a dtylic:icilcy 
ill an  i~itlictment \vIlc.11 the langu:~ge of the, intlictrnt~nt fails to :~dequtltrly 
clli~rgc' r l i ( ~  t w t ~ l ~ t i a l  c~oncornit:~nts of tlicx offellie, and \\11(~1i tlltl intlict- 
nie~it is thus defective the trial court is \vitIiout authority to 1lcirrllit a11 
ame~itlment. 

API ,L~I ,  by S t a t c  f rom Burtlhlil ,  b., at  Ftlbrunry Term,  1'338, of 
R o ~ c s o s .  

T h e  bill of i l i r l i r t i i ie~~t  contains eight counts setting f o r t h  respcctiwly 
the  follox\ ing charges : 

1. Tlint on S October, 1929, the tlefentlant, being assistant carhier of 
the B n ~ k  of Pernbroke, unlaxvfully, n i l fu l ly  and feloniously made a 
fa1.e en t ry  ill the teller's book of said bank as  follows, to  wit,  $8,182.06, 
agaiurt  the  f o n n  of t h e  statute, etc. 

2. T h a t  on t h e  same d a y  the defendant, being assistant cailiier of said 
b a l ~ b ,  utilavfully, n i l f u l l j  and felo~i iously made  a false e ~ ~ t q  ill the  
teller'i book of said bank as  fol lon.~,  to n i t ,  $6,14S.94, contrary to  the 
fo rm of the statute, etc. 

3. T h a t  011 tlie same d a y  the  defendant, being assistant cashier of said 
bank, did unlax\fully, n i l fu l ly  and  feloiiiously make a false en t ry  i n  t h e  
cash book of said b ~ l ~ l i  as  follo~xs, t o  wit, $6,14S.90, contrary to  the 
fo rm of the  statute, etc. 

4. T h a t  on the  same day  the  defendant, being assistant cashier of said 
bank, u n l n ~ f u l l y ,  x i l fu l ly  and feloniously made a false en t ry  i n  the  
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general ledger of said bank, as follows, to wit, $6,148.SC, contrary to the 
form of the statute, etc. 

5 .  That  on 84 December, 1929, tlie defeiidant, being assistant cashier 
of said bank, unlanfully, wilfully and feloiiiously made a false entry 
in the teller's book of said bank as follorvs, to wit, $12,111.97, contrary 
to tlie form of the statute, etc. 

6. Tliat on 24 December, 1929, the defendant, being assistant cashier 
of said bank, did unlanfully, wilfully alid felonious y make a false 
elltry ill the cash book ill said bank as follows, to wit, $11,426.10, con- 
trary to the form of the statute, etc. 

7. That  on 24 December, 1929, the defendant, being assistant cashier 
of said bank, unlanfully, \vilfully and feloi~iously made a false entry in 
the general ledger of said bank as follows, to wit, $12,426.10, contrary 
to tlie forill of the statute, etc. 

S. That  on 24 December, 1929, the defendant, being assistant cashier 
of said bank, unlanfully, wilfully and feloniously made a false entry 
in the teller's book of said bank as follows, t o  wit, $6,233.0" contrary 
to the forni of the statute, etc. 

The defeiidaiit denlurred to the bill of indictment on the following 
grounds : 

1. That  the bill of indictment fails to state a crime. 
2. Tliat the bill of indictment fails to allege that the alleged false 

entries were eiitries among the transaction of the bank or that the said 
eiitries were material to the bank or affected its condition and fails to 
allqgcl that the said elltries were 11ot immatcrinl to the coliditioi~ or tlic 
opcratioll of tlie bank. 

3. That  tlie said bill of indictment is not sufficiei~t to support a 
verdict. 

4. That  tlie bill of iiidictment is not sufficient to prctect the defend- 
a ~ i t  against later indictment for the same alleged offense, if acquitted. 

5 .  That  the said bill of indictment, in respect to the allegatioiis as 
to the alleged false entries, are so indefinite and uncertain as to make 
tlle same insufficient, and that  the said bill fails to allege the kind or 
nature of the eiitries alleged to be false and fails to a,lege other facts 
and circumstances, or that the court upon inspcctioii of the bill of indict- 
nient can deterniine that, if prored as alleged, the violation of the statute 
would be tlioroughly constituted. 

6. That  it does iiot appear from the allegations in the said bill of 
illclictmcllt whether tlle false cwtries are credits or clebii s, ~rl iether t h q  
are materinl or wlietlier they in ally manner misrepresent the true 
fillancia1 condition of the hank, and the said bill of indictment fail? to  
colitair~ nny allegations from an ii~spectioii of which the court could 
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dctcw~iinc t1l:~t tlic :~llepatioi~s set out in -<lid Gill, if supported bv cvi- 
c!ence, nuulil constitute n r i o l ~ t i o ~ i  of the statute under nhicli the 
rlefentlmit is indicted, to n i t ,  C'. S., 224(e). 

Tlie court being of ol~iiiion that  the bill of inciictl~lent in ortlcr to be 
T alitl ~i lust  contain allegations wfficient to di~close the nwter id i ty  of 
the allrgcd false elltries to such ntl csterit as nil1 enable the court to 
tletcrilii~~e rrhether thcl nlleg~tl false mt r iw ,  if knoningly niicl fnl*ixly 
~iiatle, nould constitute all offeiise, suqtainecl the demurrer. 

The State escqtc.d and al~pc:iled to the Supreme Court. 

An.ivb, J. The object of tlie tleniurrer is to impeach the inclictiiicwt 
aucl to forestall a prosecutioi~ on the ground that the charge.; a g a i n ~ t  
tlirl tlefc~ndaiit do not coiistitnte a breach of the criminal Ian ,  thc bpccific 
eolitentioii being that the indictniciit doe3 not adequately inform the 
defeiitlant of a n -  accusa t io~~  against him or c o ~ ~ t a i n  avermri i t~  \\hich 
n oultl enable the court to proceed to jucigilient in case of conviction o r  to 
protect the tlefeiidaiit against subsequent l~rosecution for the wrtie 
offense. S. r .  Eclii al-tls, 190 S. C., 32%. 

At the session of 1927 tlie Grnrral  Assembly repealed sectiou t3, 
chapter 4, of the Public L a x s  of 1921 and substituted section 2d+l(e) 
of the Xorth Carolina C'ode of 1931. Public L H V S  1927, chap. -17. sec. 
16. The  substituted section contains the follo~ving clause : "Thoever 

'being an officer, employee, agelit, or director of a bank . . . makes 
or permits to be made a false entry in a book, report, statement or 
record of such bank . . . shall he guilty of a felony." 

The  indictment purports to charge the defendant n i t h  a violation of 
this statute, the several counts varying only as to the books in ~ r h i c h  the 
entries vere  made and in a few instances as to the dates. It is charged 
in each count tliat tlie defendant, being assistant cashier of the bank, 
"did unlaxfully, wilfully, arid feloniously make a false entry" in  a 
hook of the bank. I f  the defendant nere  convicted upon this cliarge 
could judgment la~rfu l ly  be pronounced? T o  justify a judgment the 
indictine~it must set forth a charge esplicit enough to support itself; 
for  if all the allegations may be true and yet constitute no offense the 
indictment is insufficient. S. 2.. Eason, TO K. C., 88. It is likewise de- 
fectire if, when drafted upon a statute, it omits words descriptive of any 
essential element of the offense charged. 8. 1.. Liles. 78 N. C., 496; 
S. v. B a g z ~ e l l ,  107 N. C., 859; 8. v. X o o n e y ,  173 N. C., 798; S. v. Bal- 
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langee, 191 K. C., 700. As a rule it is enough to cha-ge a statutory 
offense in the words of the statute, but this is not al~vays true. I t  is 
sometimes necessary not only to pursue the technical language of the 
statute but to set forth tlie facts and circumstances ~ v h  ch go to make 
up the offense. Clark's Criminal Procedure; S. c. X o o m y ,  supm. 

I n  all criminal prosecutiolis every nian has the right to be informed 
of the accusation against h im;  and the accusation must be definite. 
"Every indictment is a compound of law and fact and must be so drawn 
that the court can, up011 its inspection, be able to see the alleged crime." 
S. c. lIathcocl;, 29 S. C., 5 2 .  This  is esseiitial to a valid judgment. I n  
explanation of tlie principle Ruffin, C'. J., used this significant language 
i l l  8. I . .  Sfantou,  3 S. C., -124: "Thus a statute may be so illaccurately 
penned that  its language does not espress the whole meaning the Legis- 
lature had ;  and by construction its sense is extended beyond its words. 
I n  such a case the indictnle~it must contain such avernents  of other 
facts, not espressly mentioiled in the statute, as will bring the case 
within tlie true meaning of the statute;  that  is, the indictment must 
contain sucll words as ought to have been used in the statute if the 
Legislature had  correctly expressed therein their precis(. meaning. 111 

S. L'. Johnson, 12 S. C., 360, for esample, it  was he13 that, besides 
charging in tlie words of the act that the prisoner, being on board the 
vesscl, concealed tlie slave therein, the indictment should have charged 
a connection betxeen the prisoner and the vessel as that  he v a s  a 
mariner belonging to her ;  because that  was the true construction of the 
act. So, where a statute uses a generic term, it may t e  necessary to 
state in the indictment the particular species in respeci to TI-liich the 
crime is charged." 

Similarly the principle was applied in tlie later case of 8. c. Farmer, 
104 S. C., SS7. The statute there under consideration provided that  
any physician who should give, procure. or aid in procuring any false 
or fraudulent prescription for ally spirituous, vinous, or malt liquors 
in violation of the act should be guilty of a misdemeanor. Public Laws 
ISXI, chap. 215, scc. 4. Tile iiidictincnt averred that the ,lefendant "un- 
lawfully and ~vilfully did give to one G. H. a false and fraudulent pre- 
scription for spirituous liquors, the defendant being then and there a 
practicing physician," etc. The  indictment was held to be defective, the 
Court saying: "The indictment should set out distinctly not only that  
the prescription was either false or fraudulent, but in what the false- 
liood or fraud consisted, as that  the prescription was intended to convey 
and did convey the idea that in the opinion of the defendant the person 
to whom the prescription was giren was sick and was in need of the 
liquors prescribed as a medicine, nhereas, in fact and in truth, the said 
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person (prescribed for )  was not sick and did not need the spirituous 
liquor a, a medicine. The  prescription must be shown to be false or 
fraudulent (either being sufficient), and the person indicted should 
knon before he is coinpelled to plead whether he is to meet a charge of 
gixilig n false prescription, or whether he is  accused of giving the pre- 
scril~tioii, knoniiig that it was false and intending to d e c e i ~ e  or to evade 
tlie law." 

These decisions exemplify the rule that  an indictment may follow the 
lnl igung~ of the statute when the statute defines the offense arid colitains 
all that is essential to constitute the crime arid to inform the accused 
of it- ~iaturc,; but if a 1)articular clause in a statute docs not set forth all 
the e.-elitial elements of the specified act intended to be punished, such 
elements must be charged in  the bill. 31 C. J., $08, sec. 260; S. v. 
C h r , r y ,  T X. C., 7 ;  S. v. J Ioody ,  47 K. C., 3 3 3 ;  S. v. TVhedbee, 1.52 
S. C., 770. 

Tllc iildictmelit in the present case is open to criticism. Section 
224(e) relates to tlie business of banking. The  evil vhich  the Legis- 
lature inttnded to. remedy is the misapplication or embezzlement of 
fund,, deceit, fraud, injury to the bank, and loss to its depositors aud 
stockliulders. We had occasion to construe the statute in S. .z'. L a t f i r n o ~ e ,  
201 S. C., 32, in which i t  is said:  "In effect the clause declares the 
x i l fu l  nlaking of false entries in the books and records of banks by 
an ofliver, employee, agent, or director thereof a distinct offense, without 
regard to the fraudulent intent which, under the substituted section 
a h - e  referred to, applies to the emhezzlernent, abstractioi~ and misappli- 
cation of funds and to other instances therein particularly specified. 
The reaeoii for enacting the ameuded statute, by which the ~ i l f u l  making 
of false entries is declared to be a felony, is apparent. The  liatural aiicl 
perhap- the uliavoidable effect of making false entrics i:1 tlie books and 
records of a bank is to d e c e i ~ e  the officers, to impair the asseti, and to 
maim, if not totally to destroy the business." 

This la~iguage must be coiistruetl in its relation to the ilidictrnerit. 
nliicll in that case set out the specific facts constituting the false entries. 
From these allegations the court m s  enabled to determine whether the 
wtrie.  charged in the bill were calculated to deceive the officers, impair 
tlie assets, injure the business, or result in loss. So, too, nit11 re\pec2t 
to the indictment in S. .c. Hedgecock, 185 X. C., 714. 

The  intlictmerit in the present case contailis no such a~ernients .  It 
is impossible for a court judicially to know nhether the alleged f a l v  
entries operated to the loss, injury, or prejudice of the bank, its cuq- 
tomere, or its stockholders. Indeed, whether the false entries affected 
tlic bank in any rwpect is only a matter of inference or conjecture. The 
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extent of the entries is not suggested; whether great or small, lmiliirial 
or serious is not intimated. -1s this Court held i11 S. c.  fame^.. hziprn, 
the indictment in this case should hare  charged, not only tlint tlie dc- 
fendant made a false entry in the books, but in n h a t  the fn l4 ty  con- 
sisted. I f  the entry was false, in what respect was it false c' I f  it did 
not state the truth, what is the t ru th?  

The ground upoil which the defendant assails the bill is fundameiital; 
it is not an "informalitg or refinement" condemnetl by section 4623 of 
the Consolidated Statutes. B y  the many adjudications construing this 
scction it has been definitely settled that the section neither supplies nor 
rcinedies tlie omission of any distinct arerment of any fact or tircuni- 
5tance which is a n  essential constituent of the offense charged. Y. c. 
Ga/l imore,  24 S. C., 372. I n  this case it was sa id :  "The ground of 
these adjudications is that  sufficient does not appear to ihe Court in the 
fac:. of any indictment to induce them to proceed to ,iudgment ~ r h c n ,  
in the indictment, they do not see distinctly every fact and circumstance 
vhicli makes u p  the crime. Call the defect in the indictment what you 
may-a defect of form or a defect of substance, a d:pai.ture from good 
sense or only from the refinement of pleading-if by 1-eason thereof 
there be this insufficiency in the indictment the court has no authority 
to render judgment. -111~1 if this settled esposition of the statute be 
departed from, we are left without a rule whereby to lecide n h a t  tfe- 
fw t s  are and what are not cured by it. But this defect ought not to be 
called an informalitg or refinement." 

111 the oft-cited case of S. c. Voses, 13  S. C., 452, i was remarked 
that the statute was designed to liberate the courts from the fetters of 
forln, technicality, and refinement which do not concer I the substance 
of the charge, and that  sages of the law had called nice ol~jections of this 
sort a disease of the  law and a reproach to the bench. There the de- 
n o ~ n c e d  "refinement" was a contention that  the dimensions of a mortal 
wound must be described in an  indictment for murder ; and in 8. 2;. 

.\701~ltff, 47 S. C., 418, it was argued on behalf of the defendant that  
the jutlgment should be arrested because the word "blow" instead of 
%ound" was used in an indictment for murder. But  11 these and in 
other cases it has been held with uniformity that  an iiidictlnent must 
contain an  a ~ e r m e n t  of the facts and circumstances ~rhi1.h make up the 
crime. 

The defect is  not cured by the statute which enables tlie defendant 
to call for a bill of particulars. C. S., 4613. This sectim applies only 
~ r l ~ e i i  further information not required to be set out in the indictment 
i.; desirable. The ('particulars" authorized are not a part of the indict- 
mcnt, S'. .v. Bra!, 100 S. C., 275. A bill of particulars, therefore. will 
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not supply a n y  mat te r  ~ v h i c h  t h e  indictment must  contain. 8. c. Lorlg, 
1 4 3  S. C'., 670, 01 erruled on another  point ill S. c. Ray, 1 5 1  S. C., 714. 
Such  hill m a y  be amended, but not a n  indictment. Whether  " p a r t k u -  
lars" >hall or shall not be ordered is  a mat te r  of judicial discretiou, 
hut n ~ t h o u t  a n  i r l d i c t m e ~ ~ t  there can be no prosecution or conviction of 
th i s  character.  S. 1;. W a d f o r d ,  194 S. C., 336. 

Tlie Attorney-General confesses difficulty i n  sustaining the indictment 
"by s:lti-fying arguinent or citation of authority"-this 110 doubt ill 
r ecogl~ i r io l~  of the sentiment expressed by Taylor, J., i n  S. I;. U ~ c e ~ l .  
5 S. C'., 458 : "We cannot  too strongly impress i t  on our  minds tha t  
want  of t h e  requisite precision and  cer tainty n h i c h  m a y  a t  one t i m e  
post lm11~ ( ~ r  \ \ a r d  off tlic puliishment of t h e  gui l ty  may ,  a t  n~iot lwr.  
1wes11t i t v l f  as  t h r  last hope and only asylum of p~r.;ecutetl  il~lioce~ice." 
,I u d g n l e ~ ~ t  

Afirmed.  

IDA SUTTON V. D. J. HERRIN AKD F. 31. DICKERSOS, AS I L D I T I D ~ A L ~ .  
A S D  A S  PARTNERS TRADISG A S D  DOIUG BUSIXESS UR'DER THE FIRM SAJIE 
AYD STYLE OF WILMIKGTON NAVA4L STORES COMPAXT. 

(Filed 13 April, 1932.) 

1. Trespass B d-Evidence held insufficient to show that defendant set 
out fire on lands without notice to ad,ioining landowners. 

Kliere in an action to recover pxoperty damages alleged to have been 
caused by the act of the d~fendant  or his employees or agents in intell- 
tionallg setting out fire on his own land without giving notict, to adjoin- 
ing lando~vners as required by statute, N. C. Code of 1931, C.  S., 4309. 
the evidence tends only to show that the fire started on defendant's lam1 
ant1 sl~rcwl to the plaintiff's land, but that tlie defendant had orderetl 
his employees not to set out a Ere on account of the dry conditions. and 
there is neither direct nor circumstantial evidence tending to s l i o ~ ~  the 
fire had been started either by the rlefendant or his employees undrr 
his authority : Held. a judgment as of nonsuit \\-as lxol~erly entered. 

2. Appeal and Error J e-Where evidence is insufficient to go to jury 
exclusion of corroborative evidence will not be held for error. 

Where the eridence is not sufficient to resist a judgment as of nonsuit 
in an action, tlie esclu*ion of corroborative eridence if error, nil1 not be 
held for reversible error. 
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3. Trial D a-Evidence which raises mere suspicion or conjecture is 
insufficient to be submitted to the juyy. 

C)II  n motion ns of nonsuit the eridcnce wliicl~ 111n1ies f'or tlic ~11:rilitifYs 
c;lnae of nction will he colisitlcrctl ill t l ~ c  li,cht most fnror;~l)le to tlic, l)lail~- 
tiff ant1 lie is entitled to the beliefit of every re:~sl~nnble iiite~idinc~~t tl~crtk- 
011 ;r11t1 every rcnsonablc int'c~reiice tlierefi'on~, b ~ t  nl i t~w the cri(1elic.e 
raise- only :i mere suspicion or conjecture of tlie issue tc, be l~roretl it is 
insnfficic~nt to be submitted to the jury. C. S., 567. 

APPEAL by plaintif7 from Ba~7111121, J., at October Term, 1931, of 
SEW HASOTER. Affirmed. . . 

l l i e  plailitiff is the owner of t v o  tracts of land, one ,i acre< and tlie 
other 7 3  acres, in S e w  Hailover County, 9. C. The defendants were 
partners doing business under the firm name and style of TVilmingtoii 
S a l a l  Stores Company, aild their business consisted largely of culti- 
~ a t i u g  turpentine trees, estracting from the pine tree; on land raw 
turpentine, and distilling it, niakiiig spirits of turpen ine, resill and 
perhaps other by-products. 

1)cfcndants acquired certain rights from Claude Gore (Gore Estatrs)  
to cultivate the turpentine upon the land and certain rights ill tlie trees. 
r . l h e  laud adjoined, or v a s  near by, the lands and premi;es of plaintiff. 
Plnintiff contends that before setting fire to the n.oodsland, oil ~vliich 
the turpelitinc trees xe re  g~owiiig,  it  was the duty of defendants to  
~ ~ o t i f y  plaintiff and to use tluc care to watch and esti ~ g n i ~ l i  tlicl firc 
~ n t l  to notify a t l j o i~~ ing  laudonners or tlicir agents. "That tlic plaintiff 
is informed, believes, and therefore, alleges that the de'endants eitlier 
of themselves or through their agents, servants or employees, wilfully, 
deliberately, tlesigiiedly and negligently on or about 24 February. -1.L). 
1030, without ~iotifying the adjoining laiidowiers, and in ~ io ln t ion  of 
the statutes of North Carolina, in such case made and provided, set 
fire to the woods and undergrowth, grass and trash on the lands they 
nere  cultirating turpentine upon, upon which they hat1 acquired tlie 
right to cultirate turpentine from Claude Gore. . . . ,Ind negli- 
gently and carelessly allowed, permitted and caused the fire so put out 
011 tlie lands they nere  cultivating turpentine upon to sp-ead froin said 
land and burn over the plaintiff's land abow described, lestroyins lots 
of timber, small trees, woods mold, dog-tongue and thl: undergrontll 
tlierron and caused the said fire to also burn down the fences on the 
plaii~tiff's prcmises, tlie plaii~tiff's dnelli~lg-house tliereou a ~ t l  all out- 
liouses and buildings, grape arbors and f ru i t  trees and all personal prop- 
erty which the plaintiff had upon said premises, includitig such furni- 
ture and other articles of personal property thereon, to the plaintiff's 
grest damage and injury in actual value in the sum of $10,000." Plain- 
t i ff  prays for $10,000 actual and $2,500 punitive daniag~s .  



C L m i < w ~ ,  J .  A t  tlle close of plaintiff's ex icle11c.t the def t~n i ln l l t~  nintle 
111otio11 for  jutlglt~cilt a s  ill c a w  of ~ i o ~ i i u i t .  Tlic court gr :~i~tecl  t h e  1110- 
ti011 a1111 i n  this \ \ c  c8nll Gee no error. 

C'. S , 4309, S. ('. C'otle, 1031 (3Iicaliie), ill p a r t  i*  :i* fol!ovs: "If 
: I ~ [ J  I ) ~ I * \ ( J I I  \li:111 i ~ ~ t ( ~ i ~ t i o ~ ~ ~ ~ l l ~  sc,t fir(, to X ~ I J  gr;i->la~id, l ~ r u ~ l i  1:11i(l or 
\\ootIl:~iid, except it  be liis on i i  p ro l~er ty ,  o r  i n  t h a t  caqe n l t h o u t  firbt 
g i ~  i ~ i g  lioticc to all  pcrwils on i~ i i ig  o r  ill charge of l a l ~ t l  ad jo in i~ ig  tllc 
1:111tl i~iteniletl to  bc fired." ctc. 

r~ 1111. :iction is  brought by the plaintiff to recover p r o p c r t -  tlalnagc. 
tlnci to   fir^, ~ \ l i i c l i  l ~ l a i ~ ~ t i f f  :~ll(geq n a s  ~ icg l ige~i t ly  sct out by the tle- 
fe~idaiit., or tlieir ei~iployees, o r  i r i t e i ~ t i o n a l l ~  set out \\ i t l lout p i ~ i n g  
notice to atljoiniiig lantlov iic r,, contrary to the  statute, \11luu, a i d  f r o m  
v h i c h  fire the plaintiff's property was damaged. 

T l i l i  .tatute i i  one of ~mport:nice and  Iia? bee11 f r c ~ l u c i ~ t l y  c.ou*truml 
h a  tlii. Court .  Tlic langunpc is plain, but we tliink that  tlie o d y  mater ial  
quest1011 i i i r o l ~  ed i n  this action is : T a s  the ex idence of t h e  plaint i f f  
of sufficaient p roba t i re  force to  entitle plaintiff to l i a ~  e lier case .iuh~nittccl 
to tlie j u r y  011 tlie issucs ar is ing on the pleadings? W e  think iiot. 

T11c plaintiff is n n i t lon .  H e r  8-roo111 houie aiid outliouscs ucw 
destrojetl  by fire 011 27 February ,  1930. Also about 30 acre% of her  
cleared l a ~ i d  b u r ~ i r t l  oTer. T h e  Gore estate land,  011 nl i ich d e f m t l a ~ ~ t c  
l iere  c u l t i ~  a t i n g  t h e  turpentirie trees adjoined lier lands on the nor th  
a i ~ t l  rtect. T h e  fire started f r o m  the weqt. S h e  testified, ill p a r t :  "The 
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1nir11i11~ estended fro111 m y  house out acrois 011 tlie u c r t h  a i d  on the  
\ \ ( s t ,  1 had a c o n ~ e r s a t i o n  with the defendant, H e r r  11. He wicl lie 
(lit1 not pu t  the fire out, t h a t  he  hatl told his employet~s-that he had  
~ i o t  hall a n y  fire out ill three days, tha t  he hatl told 11 s empluyces on 
;~rcoui l t  of the d r y  weather not to pu t  a n y  fire iu  t h e  'r-oods. H e  said 
t11ei.e n n s  :I hun te r  around through the  woods. H e  said he  llntl iiot pu t  
:1n\- fire out i n  three tlays, and  he  hatl wiirned his  men not to  do i t  011 

;~ccou~nt  of the d r y  nea ther .  I ilerer reeeire(1 aliy notice froin M r .  H e r -  
rill 01' tlic S n r a l  Stores Compaily t h y  n e r e  going to pu t  out n fire. 
. . . T h e  house 11 a; not occupied a t  the  t ime of tlle fire. I t  hncl becw 
I :tc.x~it f r o m  S o r e n ~ b e r ,  1929." 

.I. E. 13rniitley, n.itness fo r  plaintiff, testifictl, i n  par t  : "The fire t h a t  
h u r n d  u p  X r s .  Sut tou 's  house n u s  set i n  the fo rk  of t h e  brnncll. ( M r .  
H,ickler) D i d  you see it  set ! A h ~ s w e ~ :  S o ,  sir, hut I pan nl iere  it  n as  
- t t .  ( T h e  cour t )  T h a t  is a c o n c l u s i o ~ ~ .  . . . (1. T h a t  (lid you find 
:it tha t  point ? A\nswer : Well, I found horse traclw n h ~ r e  n fellolr got 
tlo~rii  and tied his  horse and where he  walked arouutl there nftc'r the  fire 
l ~ n r ~ ~ c c !  ol-cr. TIIP triicks wrrc  ill the  fire-huriictl area. I \r.ei~t 1)::ck to tlie 
moqt northerly par t  of t h e  burning. I found the  tracks in  th r  most 
:~or ther ly  p a r t  of the burning. There  n-ere turpent ine trceq thew. O u t  
1111 tllc ridge had  been burned off clean for  2 veek  or  ten tlays before, and 
nl lcrc  this  fire mas tlirrc w r c  pine burs  and s tumps b u r n i i ~ g ,  ni~t l  tha t  
11-a* a mighty short distance f r o m  where I first Pan. the  fire. I mean 
11y n short distance not o w r  one or  two hundred yards. I trnilrd tlle 
l~or-t? fu r ther  up  the s v a m p  and  found the  same p e r f o r m n n c ~  ill the  
nieatlon-. I saw where it  v a s  burned out.  I t  Tras a fresh fire. S a w  ;I 

ninn's t rack and  a horse's t rack.  I had  a conrersation ~ i t h  N r .  H e r r i n  
immediately a f te r  the  fire. H e  said he had  no o u r  i n  t h e r ~  but h i s  

oodq rider. . . . T h e  place n h e r e  I san- the tracks \,.as not a public 
road or  path.  F r o m  tha t  point I traced the fire." 

C. J. H u n t ,  testified, i n  p a r t :  ( 'Court :  Did  you sap  he got off and 
fired UP tha t  p lace?  Answer :  I r o u l d  not svenr  positively; a l l  I know, 
a man  tied h i s  horse and walked ore r  there. I did not w e  the  horse, I 
ban. the tracks, and  a t  the place I saw t h e  horse's traclrs I saw man's 
tracks. I would not swear the man's tracks wcre large. T h e y  T\ ere large 
horse tracks, but  I did not p a y  a n y  at tent ion to the  other. Q. H o w  f a r  
u p  i n  the  woods above the  marsh  Tvas the  place where you say you saw 
the horse t racks?  Answer :  I n  a fresh b u r i ~ e d  place. I 11-ould te rm i t  
a half mile f r o m  the center of t h e  marsh.  You could r o t  go i n  there. 
T h a t  n n s  mud.  T h a t  was land tha t  Nr. R e r r i n  ~r-as  c d t i r a t i n g  tu r -  
pent ine 011." 

In 23 C. J., sec. 1793, a t  pp. 51-2, we f ind:  "A verdict o r  finding 
must rest upon facts  prored, o r  a t  least upon facts  of which there i s  



substni~!i:~l e~-itlc~ic'c' :~iid c:rlillot rest up011 mere s u ~ i i i i s ~ ' ,  siieculatiti~i. 
, >  coilje1:ture o r  suspicioil. l l i c w  inust be legal e~-itle~~cne of ever?- 111ateri:il 

fact  i~c~cc~~.<:ary to s u l ~ p o r t  the wrt l ic t  o r  fiiitling, and sup11 rertlirt  or fillti- 
iug  niu-t 1 ) c ~  grou~itlctl  011 a reasol~able certniut>- as  to 1)rol)nl)ilirirs ;rrisilig 
from :I f a i r  coi i~iderat iol i  of t h e  e\-itlcncc, and not ;i mere g u f y  or O!i 

possil)ilitic.~." 8. r .  , 7 o h n s o ~ ,  1 0 0  S. C., 4.19; ~ ~ ( ' I L I L ! ~  1 . .  1\'71011., 199 
S. C., at  17. 774; Nhlrfortl c. i?'c~*uggs,201 =CT. C., GS5. 

I t  i- rlir settled rule  :ind accepted positioii i11 this jiwiudictioil t11:rt. 
oil a ~ ~ i u t i o i i  to  nonsuit. tlict eritlence \vliicli makes f o r  tllc 1)laiiitiff'r 
claiin, aiid 11-hicll telids to support  his  cause of action, whether offcrctl 
by the  l)l;iilltifY or  elicited f r o m  the  tlefelidant's witiiesues, will he taliell 
and coil+itlererl ill i ts most fa\-orahle light fo r  the  p l a i ~ t i f f ,  :11111 lie i.- 
entitled tp tllc bellefit of el-ery reasonalile in tendme~l t  upon the eritlcilce. 
:md el-vry reasollahle i l ~ f e r e ~ i c e  to he dran.11 therefro~il .  

T l i r w  i~ no direct cvideiice tliat defendants or their  agents or em- 
p l o y ~ -  set out tl ir  firc on tlie Gore estate land, on nliic~ll clefcl~tlal~ts 
Tverc c d t i ~ n t i n g  the tur lmit i i ie  trces. S o r  do we thi11k there was c i r c u ~ u -  
s t a ~ i t i a l  el-iclence of a n y  sufficieiit lirohative force. T h e  plaintiff testifietl 
tha t  tl~cs tltfcntlaiit H e r r i n  "said there n-as :I huiiter :~rourid tlirougli 
tlw n.ootls. H c  said lie lint1 not pu t  m y  fire out i n  t h r t e  days, alitl lie 
l~n t l  n a r l : d  his  me11 lint to tlo it on accou~:t of t h e  d r y  weather." 

, . 
I l l r rr  was e ~ i t l e n c c  as  to the horse's tracks and  r~ian 's  tracks, but it  

is ]lot clcnr \vllctlicr t11c:- n-err 11lai1e before or a f te r  tlie fire. B r a ~ i t l e y  
testifictl: "I f o u i ~ d  horse t racks where a fellow got down : I I I ~  tied hi5 
l i o r ~ e  and n-litre h e  ~ ~ ~ l l i e t l  around there af ter  the  firc burlled over. T h e  
tracks n - i w  ill tlic f i r e - l m r ~ ~ t d  arcla." 

Hrnntlyv tcstified that  af ter  the fire Her r i l l  told liim all11 Mrs. Sut ton 
that  "lit, hat1 110 o w  ill there but his  nootls rider." X r s .  Suttoii  testified 
t11:rt ZIcrriii told 1;r.r tha t  " h e  lrntl fo ld  11 is  emp loyc~es  o n  trccwunf of t h e  
d r y  ~ ~ o o t l / i ~ r  u o t  f o  p u f  a)z!j  fit^ i n  flze zi-om1.s." 

111 tlle present action t l ~ c r e  x i s  no evidence sufficient to bc submitted 
to a j u r y  tha t  i l e fe~~da i l t s  o r  their  agents o r  employees n-ercJ r e s p o ~ ~ s i b l e  
f o r  the origin of t h e  fire. 111 fact ,  the  evidence on thc  par t  of plaintiff 
was to tlle effect that  clcfeiitla~it Herr i r i  gaye his  employees pos i t iw 
i ~ ~ s t r u c t i o ~ ~ s ,  oil acconllt of the (try weather, ]lot to  "put a n y  fire i r i  the  
n-oods." 

T h e  plaintiff contends tliat tlle other questions presenteil : (1) TTar 
it cor~iprtent  fo r  t h e  plniiltiff to  p r o w  that  the defendant i n  c u l t i r a t i ~ ~ g  
its t u r p e ~ t i ~ i e  huriicd oyer the lalid so cultivated! ( -3 )  TTns it  competelit 
to proTe tha t  defendants, o re r  a period of years, f r o m  Cllristmns unt i l  
spring, burned over the  lands they v e r e  cultivating in turpentilie '? 
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Conceding, but iiot deciding, tliat the  e ~ i d e n c e  objected to  aiicl f o r  
n liich error  is  assigned, x a s  competent, a t  least as  c o r r o b o r a t i ~  e e ~ i -  
t l c ~ ~ c ~ .  lye th ink  tlie p roba t i re  force, n i t h  the other e ~ i d e i i c e  of plaintiff,  
not s ~ f f i c i e ~ ~ t  to  be submitted to  a jury.  These pr ior  firer have 110 rela- 
tion to thc  issue, ~ ~ l i o  s tar ted this fire, or how n a s  it  started. I t  helps 
i l l  110 way to determine the  responsibility f o r  this  par t  cular  firc. 

1 1 1  - l f ( .Hcc I - ,  R. R., 1 7 1  S. C., a t  11. 112, this  Cour t  11cld t l i a t :  "Mere 
proof of a foul  r ight  of way, ~ ~ i t l i o u t  evidence t h a t  tlie jire waq set out 
by a spark  f r o m  a passing engine is  insufficient to  estak~lish actionable 
ncyligcnce. It h a s  bee11 repeatedly held t h a t  i n  a d d i t i o i ~  to  the foul  coil- 
clitioli of the tlefcndants' r ight  of n-ay, plaintiff must  prove  f h a f  f h r  f i v e  
l ,  ils Y C ~  O I L /  O!/ f11c ( 7 r f e n d u u f  in  o l d e r  t o  es tnb7is l~  negligence." ( I t a l i cs  
ours.) 

1 1 1  1T'ilson I.. L u m b e r  Co., 1 0 4  S. C., 374, it is  he ld :  111 ordcr to  re- 
c o ~  rr  tlaii~agcs to  plaintiff's land against the defendant f c r  the negligelit 
- e t t i q  out fire by t h e  employee i n  taking u p  i ts  t ramway operated by  
-teain loconiot i~ es, there must  be e d e n c e  tliat d l  r a i ~ e  inore tliali a 
co i~ jcc ture  tliat t h e  fire tha t  caused t h e  damage was i n  soi le  way  at t r ibu-  
table to t h e  defendant. 

111 the p r e s ~ n t  case there is no el idc~ice  c o n n e c t i ~ ~ g  t h e  c ~ e f e i i d a n t ~  v i t l i  
the origin of this fire, and i11 the absence of such e~iclen2e, t h y -  caiinot 
be held w s p o n ~ i b l e ,  under  C .  S., 4300, which makes persons iiitentionally 
se t t i i~g  out fires, l iable fo r  ill juries to adjoining lando~vners  i n  tlie ab- 
sellre of i~ot icc.  There  must  be some conneeti011 s1ion.n hetree11 tile de- 
f ' i l d a ~ ~ t s  and tlie origin of t h e  fire. I n  fact ,  if the fire hrtd been set out 
by a n  employee of defendants, according to plaintiff's testin1oii~- i( naq  
done against defendant Her r in ' s  p o s i t i ~ e  iastructions. T ie judgine~it  of 
the court below is  

-1ffirmed. 

C. W. BUSDT, RECEIVER OF T H E  TRIPLETT LUMBER COMPBKY r. 
COJIMERCIAL CREDIT COJIPAST. 

(Filed 13 April, 1932.) 

1. States A a-Definition of "bad faith" held correct on issue of whether 
contract was executed in another state in bad faith to avoid usury 
laws. 

In an action inr-olving tlie question as  to ~ l i e t l i e r  a contract was made 
in another state in bad faith to avoid the usury statutt  of Xorth Caro- 
lina: H c l d ,  tlie definition of the TI-ords "bad faith" depends l a r r e l  upon 
tlie facts of each particular case and is not capable of d~rfinite definition, 
and a charge in this case is not erroneous which substantially inqtructs 
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the  jury t h a t  "had faith" a s  used in tlie issue imports an in tcnt  to 
deceive the  other par ty  to the t r a ~ i s > ~ c t i o n  and tha t  t he  transaction was  
tlishonestly conceived antl consunimatcd n-ith knowledge of a f r audu le l~ t  
l)url,ose to evade the usury laws of Tor th  Carolina. 

2. P ledges  A a-Essential e l emen t s  of va l id  p ledge of securit ies.  
I n  orc1c.r to a vnlitl pledge of prollertj- t he  possession thcreof must 11c 

givcn the l~leclgre, and  if l)oustxssion is  returned to  the  l~letlgor i t  must be 
1;el)t separntc and distinct f rom other Ilroperty and the  pledger must hold 
i t  a s  agent of t he  pledyc'e. and \\-liere the  propertg consists of notcs which 
a r e  returned to the  l~ledgor for  collection, the ~ ~ r o c e c d s  n u s t  bc kept 
scymr:tte, tlistinct ant1 intact .  

3. P ledges  A d-Transaction i n  t h i s  case  he ld  t o  cons t i t u t e  a pledge of 
secnr i tg  g iv ing p l e d l o r  l i en  a n d  n o t  r equ i r ing  regis t ra t ion .  

TYlierr, unclcr an  ~ ~ y r t v m c n t  Ibetween n I~usiness c.oncern antl R credit  
coni])any, the  former scntk notcs niadc t o  i t  by i t s  customers to tlic credit 
conillany, which immediately remits a certnin l)er ceut of their  face value 
: ~ n d  r e t u m r  the. notes to the I~usiness concern for collection uImn maturity,  
an11 the  credit corn]~;r~iy rcquircs thnt the  proccetls from collection be kept 
scll)ar:rte allcl intact  a1111 sent to i t  for  i t s  check antl a])proval and recluires 
the  b~is iness  c o n c ~ r n  to "buy the notes back" if not 11aicI within a certain 
t ime :  H e l d ,  the  trnnsac'tion is in effect a plrclge of sc'cnrit>- for  borro)\-etl 
i~ i t~ i~c .y ,  ant1 is I I ( J ~  :I c1i;lttel mortgage requiring registration a s  agaiiiht 
c.~,c,tlitors and th i rd  l~crsolls. ('. 8.. 3311, and the  1)ltvlgce has  a lien on the  
1113tes in the  hands  of tlic busi~iess concern or i ts  receiver. the  1attr .r '~ 
]~c~ssrssion I I P ~ I ~ : :  a s  agent f t ~ r  t he  credit c c ~ ~ n l ~ a n y ,  ant1 the  fact  t ha t  the 
iiinkt~rs of the  collaternl notcs were not notitied of tlie collateral pletlge 
is  not important.  

4. Costs  d +Costs i n  t h i s  ac t ion  he ld  correc t ly  t axed  aga ins t  t h e  plain- 
tiff. 

Thc  cost in all action folio\\-s the  judgment, and where the  controversy 
Iwt\vern the  parties narrows itself down to the issue of usury which is 
dccicled in the tlefendant's f a ro r ,  nn order taxing the  cvst against  the  
])laintiff' is correct. C. S., 1241, 12-18. 

CIVIL ACTIOS, be fo re  Schenck,  J., a t  F a l l  T e r m ,  19:31, of MECKLESBURG. 
T h i s  cause  n a s  considered b y  t h e  C o u r t  i n  a f o r m e r  appea l ,  r epo r t ed  

in  200 X. C., 511, 157 S. E., S60. T h e  f a c t s  a r e  subs t an t i a l l y  t h e  s a m e  

a i d  n o  ~xte l ic led  r e s t a t emen t  of t h e m  wi l l  be  a t t e n ~ p t e d  u p o n  t h i s  appea l .  

The issues submi t t ed  Trere a s  fo l lows :  

I. ' T a s  t h e  con t r ac t  be tyeel l  t h e  Commercial C r e d i t  C o m p a n y  a n d  

tllc T r i p l e t t  L u m k ~ e r  C o m p a n y  ( E x h i b i t  S o .  1) la s t ly  executed  i n  t h e  

S t a t e  of X a r g l a n d ,  as alleged i n  t h e  answer?"  

2 .  "If so, v a s  said c o n t ~ a c t  ( E x h i b i t  S o .  1) executed  by the defend-  

a n t ,  C o m ~ n e r c i a l  C r e d i t  C o m p a n y ,  in  t h e  S t a t e  of M a r y l a n d  in bad f a i t h  

w i t h  t h e  i n t e n t  a n d  pu rpose  of e v a d i n g  t h e  usury laws of X o r t h  Ca ro -  

l i na  ? "  
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3. "Did the defendant, Commercial Credit Company, k n o ~ i n g l y  take, 
recei1-e, reserve, or cliarge tlie Triplett Lumber Coinpaiiy a greater rate 
of interest than 6 per ee i~t  per annum, as alleged i11 the amendmelit to 
the complaint ?" 

4. "What aniount of penalty, if any, is the plaintiff, C. TV. Bundy, 
receiver for the Triplett Lumber Company, entitled tc recover of the 
defendant, Commercial Credit Company, for usurious iitterest paid?" 

5 .  ('What amount is the Triplett Lumber Company, indebted to the 
defendant, Commercial Credit Company?" 

The jury answered the first issue "Yes," the second issue "No," and 
the fifth issue "$117912.70." 

Tliereupon, judgnient was entered decreeing ( a )  t1i:tt the plaintiff, 
r ccc i~  er, is tlle owner of tlie accounts in controversy "f .ee and clear of 
any lien or claim of tlie defendant"; (b)  that  the defendant, Credit 
Company, is entitled to file an  unsecured clainl against tlie receiver for 
the sum of $11,942.70; (c)  that  the plaintiff is not enlitled to recowr 
aiiytliii~g of the defendant upon the allegations of usury;  ( d )  that tlie 
costs be paid by the plaintiff. 

Fro111 tlie judgment so rendered both parties appcded,  assigning 
errors. 

John Sf. Robinson and Hunter M. Jones for plaintif. 
nuane R. Dills, Jack J .  Levinson, J .  Laurence Jones and J .  L. De- 

laney for defendant. 

HROGDES, J. The determinative questions presented by the record mag 
be stated as fo l lom:  

1. Did the trial judge correctly instruct the jury upon the second 
issue ? 

2. Was the defendant, Credit Company, entitled to a lien upon the 
proceeds realized from the collection of accounts and xidences of in- 
debtedness described in the exhibit ? 

3. Did the trial judge properly tax the costs? 
The second issue is as follows: "Was said contract executed by the 

defendant, Commercial Credit Company, in the Sta te  of Maryland in 
bad fai th with the intent and purpose of evading the usury laws of 
Korth Carolina?" Upon said issue the judge instructed the jury as 
follows: (1) ''Now, gentlemen of the jury, you will ncte that  the con- 
junction 'and' is used, and not the alternative 'or,' and the issue raises 
the query ~ h e t h e r  the action was in bad fai th and with the intent to 
e ~ a d e  the usury laws of North Carolina." ( 2 )  "If upon consideration 
of all the evidence it has satisfied you, by its greater weight, that  in so 
doing the Credit Company did act in bad fa i th  and cid act with the 
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iliteiit and  purpose of c rad ing  t h e  usury  l a m  of S o r t h  Carolilia, t l ie i~,  
gentlemen of tlie jury, i t  ni l1  he your  du ty  to answer thc  second i s ~ u e  
'Yes' as  contended for  by the plaintiff." ( 3 )  " I n  tliis c o l ~ n r c t i o i ~  tlic 
court repeats tha t  the phrase 'in bad fa i th7  imports  tliat the t ransac t io~i  
i i~r-olred 11 a s  dishonestly c o n c e i ~ e d  and consum~nated  with ~ I I O T I  l r d p  
of a f raudulent  design or  deception. T h e  tern1 'in bad fa i th '  111ea11s to  
mislead and t lecei~c.  and before t h e  plaintiff can euccessfully :lsli you 
to answer tliis issue (Yes,' t h e  plaintiff must satisfy you. by t11c greater  
ve igh t  of the r+dence, tha t  the defendant, Coniniercial Crctiit ('0111- 
pan;r-, had  the  i n t c r ~ t  to tleceire tlir  Tr ip le t t  Lumber C o m l ~ a i ~  ill tlie 
raecution of thc contract in I\laryland, and also tha t  the tran.ac.tic~~~ 
TI-as dislior~estly conc~cired." ( 4 )  '(The court c l~argcs  you tha t  tlic p h r a w  
'ill h d  faith, '  a:: used ill this  scco~itl issue, imports  tliat tlic, trai~s:ac~rioii 
inrolwcl  was disholiestly coriceirctl a l ~ t l  coiisuiuniateil nit11 k i~o~r le t lpc  
of :i f raudul rn t  design or  deception. T h e  term 'bat1 fa i th '  also 1nca11.i 
~ i t h  intent  to mislead or  deceive anotlier !' " 

Tlie attnclr niade by the  plaintiff upon the  foregoing instructions i* 
gruuiideti upon the contention that  bad fa i th  n a s  improperly dt4netl.  
Tlie gciieral definition g i rcn  i n  Black's 1 . a ~  D i c t i o ~ i a r r .  vcoiitl ctlitinli, 
is  a. follon 9 :  "l ' l i t  opposite of 'good faith, '  ge i~cra l ly  impl j  inc  or ill- 
r olx i r ~ g  actual  or c o l ~ s t r u c t i ~ e  f raud .  o r  a tle-ipn to mislwtl or tiweire 
anotllcr, o r  a neglect o r  refusal to  fulfill some du ty  or somc c o ~ ~ t r a c t u a l  
o b l i g a t i o ~ ~ ,  iiot prompted by a n  lionrst niistnkc aq to o n c ' ~  r ights  or 
duties, but by some interested or  sinister n i o t i ~  e." Tlie Georgia C'ourt 
ill C'opdand 1 . .  Dunehoo, 138 S. E. ,  267, w i d :  "Counsel fo r  the  tlefentl- 
an t s  SLIT t h a t  'had fai t l i  i n r o l ~ e s  f r a u d ,  deceit, duress, o r  some such 
act,  and is n statc of milid,' and n i t l i  this we agree." Tlierc a rc  s r w r n l  
decisions in  this S t a t e  d i s c u s s i ~ ~ g  good fa i th  as  a f f e c t i ~ ~ g  tlie juriqdiction 
of courts. See Il ' isonan v. ~ T Z ~ ~ Z ~ Y O I C ,  90 N. C., 140;  S loa~z  C. I?. R., 
1 2 6  S. C., 4S7, 36 S. E., 21;  I I  ho~npson  1 % .  Express Co., 144  S. C., 3s:). - - 
. ) i  S .  E . ,  1 8 ;  TT'oofen z'. D r l ~ g  Co., 169 S. C., 64, l 5  S. E.. 140. I n  the  
,c loa~t  casc the  Court  lleld tha t  jurisdiction is not ousted "escept n1ic11 
the sum demanded is so palpably i n  bad fa i th  a s  to a ~ n o ~ ~ n t  to a 'frnutl 
on the jurisdiction.' " I n  tlie Woofe~z tase, s l rpra ,  t h e  Court  intimntcd 
that  good f a i t h  not only meant  a n  honest purpose, hut  tliat cut-11 lmrpocr 
must appear  f r o m  the  allegations and surrouncling fact>. 

B a d  faitli  cannot be defined n i t l i  mathenlatical precis io~i .  T h e  ulti- 
mate definitioii of the term rrould depend upoii the facts  gild circum- 
,itniiccs of a g i r c n  c o n t r o w r y .  Certainly, i t  implies a false motive or a 
false purpose, and  he~ice  i t  is a species of f raudulent  contlurt. Techni- 
cally, there is, of course, a legal distinction b c t n r m  hail fa i th  and f raud .  
but fo r  all  practical purposes bad fa i th  usually hunts  in the  f r a u d  pack. 
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T h e  practical qucstioil clt~\-clopctl by tlic eyitlt~nce ill this  rase is nl ic ' t l~cr  
the  Credi t  Coil~pnny.  inipelled by a false ant1 dishonest   no ti^ e nncl not 
by a lcgitiinnte b u ~ i i i e s ~  purpose, ulldertook to h a \  e the co itract csecutctl 
ill ~ l a r y l a i ~ t l  ill order  to PI :ldc tlw usury  lav  s of Sort11 Carol i i l :~ 2nd 
thus  oust tile juristlictioil of her  courts upoli n c l a i i i ~  of usury. Tlie 
Court  is of tlic opinion that  tlle illstructioils n e r e  substant ially ill accord- 
ance n it11 tlw correct principles appro \  ed by the autliori.ic.-. 

1-1'011 tlic sccoiltl questioii tlie plai~l t i f f  contcilds tha t  tlie c3merii1g 
: ~ g r e ( ~ l l v i ~ t  o r  assigililieilt contriict was i l l  the na ture  of :l cliattel mort-  
gage aild golcriied by C. S., 3311, requir ing rcg i s t ra t i~m,  nlld h e l m ,  
;IS the  iii , i trui~lcnt was not rcc~ortlctl, the  dcfei~dnnt  is  eilt tletl to uo lie11 
upoil the proccccls of collcctio~l.  T h e  coiltract pro\  idcd tha t  the clcfentl- 
an t .  Credi t  C'on~l)aliy, slioultl p u r c l ~ a v  f rom t h e  Lumber  C'oiilpal~y cer- 
tniu i ~ o t c ~  or nccouilts of custonicrs of tlic Luiiiber Conipnily. Tlit-e 
: I ( T O U I I ~ P ,  ilutcs a i ~ t l  other  cvi(le1iccs of iildcbtctliless n p r c  t~ he fornardct l  
to tllr clcfcirt1:lilt nt Ual t i~l iore .  &rylailcl, aiid if thcy were approwt l  
tllct t l ( ~ f ( ~ ~ ~ t l a l l t  noul t l  imnletliately p a y  to the  Lumber C o i n p a i ~ y  scvellty- 
s c ~ e l ~  per ceut of the face value of tlic papers. I f  the ~myniei l t  of the 
~ l o t c s  :111(1 : ~ c c ~ o u ~ i t s  was more tliaii s i s ty  days ill t lcfai~l t ,  the Credit 
( ' o i ~ l p : ~ i ~ y  required the  Luilibcr C o ~ n p a i ~ y  "to 1)uy thciii back"; that  ie 
to s:ly, the L U I I I ~ C ~  ( 'olilpai~y ~ \ o u l t l  gu:tral1tcc tllc p : iyn~c~~l t  :1i1(1 citlicr 
W I I ~  :I 011oc~k to pay  tlw s:1111(~ to tlic Credit C ' o n l p a ~ ~ y  or t l~c,  a i l lou~it  
TI o~ll t l  lw tlcductctl 1,. tllc Credi t  C o i n p a ~ ~ y  froin tlw ])roc( cvls of tllc irmt 
1)atcli of ilotc3s sold, ctc. Tlie Crctlit Coinp:ii~,v sc3ilt tlic iloteq for  collcc- 
ti011 to the Lumber  Coinpany ant1 did not notify tllc o r ig i i~n l  debtor- tha t  
the  accounts h a d  be011 assigiied, but the records of t h e  L u ~ i b c r  Coinpniiy 
slionetl a t  all  tiiiics tha t  c w r y  accouilt 01- note purcllascc ly the Credit 
~ ' o i l ~ p a ~ i y  liatl beell assigned or  sold. Wlicii the notes o r  :~ccounts be- 
cnn~c. due. the Credi t  C o ~ i l p a i ~ y  sent them to tllc Lumbei. Compally f o r  
collection, but ~ ~ l l c n  a n  account \ w s  collectctl by the  L u  ubcr Coiripa~lj- 
tlw pwsidrilt  of tlle Lunibcr Compaiiy said : "TT'c i111v:lys s m t  the  
idcl~t icnl  reinittance to them for  their  cllecli. T h e y  rcquirctl us  to  (lo 
tlint." 

I Iencc the  el-itleilce raises the  qucstioii as  to ~vl ir t l ier  the coiitrnct he. 
tntxcn the part ies  coilstituted a chattel mortgage or a pledge. If tlle 
i l i s t ru~~ie i i t  was in  the na ture  of a chattel mortgage, then registr a t '  1021  

n as required, and  the  judginent was correct. Gpon  t h e  other  hand,  if the  
colltract constituted a pledge of t h e  notes, accounts a i ~ d  el-idrilces of 
i i~debtedness  a s  collateral security f o r  a loan of money, the11 the  registra- 
ti011 law 11-odd ]lot apply.  T h e  defeiidnlit insisted 111011 the  former 
a p l ~ c a l ,  and  now imistq, tlint the  trailsactions n~icl coursc of d e a l i i ~ g  be- 
twecw tlic par t ies  c o ~ ~ s t i t u t e d  all absolute sale of accounts and not a loan. 
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, l f t e r  a careful  reksaniiliation of tlic entire eridence, t h e  Court  see, ;lo 
reawl1 for  changing the  o p i n i o l ~  esprese t l  i n  the former appeal  tha t  thc 
t ransnct io~l  contemplated a loan of moliey. The defendant n a s  not (11- 

gagell 111 the lumber b u s i ~ ~ e s s ,  but was pr imar i ly  engaged i n  the  mo~lc: 
husi~ie-  .o f a r  as  the eT itleuce i n  tlils case is coiicernetl. T h e  distiiwtiou 
Iwtn c ell a pletlge slid a cliattel mortgage n a s  poilrtetl out in  Doal, 1 .  

Ijcrtll,. 2r S. C'., 300, in  the follon ing language:  ''-1 mortgage of personal 
1xupti1 t? ill 1~71  differs f rom a pledge; the former is a coliditiollal trali- 
fe r  or ~ O I I T  q a i i c e  of the l ~ r o p e r t y  i tself ;  alld if the conclition is not 
duly 11~~fc~ii i ie t1,  tlie nllole tit le vests absolutely a t  Ian i n  the  rnortgngec. 
csactly ; I -  i t  does i n  a mortgage of lands;  tlie la t ter ,  a pledge, olllj 
~):lwees the  po- mio or^, o r  a t  most is a speci,ll property i n  t h e  pledgc. nit11 
tlic r ight  of retainer, un t i l  the  debt is paid. mortgage iq a pletlge nlitl 
more, fo r  i t  is all nbwlute pledgc. to become a n  abwlu te  ilitrrc.it, ~f 11ot 
redeeu~rt l  ill a cer taln time. ,I pletlge is a deposit of personal eficctc, 
not to be tnlicll back, but 011 ~ ) a ) ~ n e ~ i t  of a certain suni, by es11re.q i t ipu-  
latio11. to he a lien up011 it." 

('el i:~i:i n cll defined tests of a pletlge ha \  e been estahli~lictl  by T arlou.: 
decislony of this  Court.  T h e y  m a y  be classified broadly as  follon 3 :  ( I )  
T h e  pletlged property r1iu.t I)e actually dclircretl to the  pledgee; ( 2 )  If 
tlie plidgcd pi011erty ib returned to tlie pledgor, i t  muat llot be tom-  
l ~ ~ i n g l t t l  CIY 111i~ed ~ ~ i t l i  otlier l ) ~ o l ) c i  t of the pledgor, but ~t i i ~ u s t  be 
u~ltltr.towl that  the pletlgor l~oltls it  a \  agent fo r  the pledgee; ( 3 )  I f  the  
l~letlgtil  lxopc,rty con-iqts of liote., at.c20unts or otlicr e ~ i ~ l e n c c  of 111- 
tlcbttvl~~c -.. : ~ n d  tlic pledgee p1:rces >uc.h actouniti o r  rrotes i n  the lia~icl, 
of the  l)lw!gor fo r  collectlul~, the  fullds itrising f rom tlie collection of the  
1)lcdccd prcipcrty must be kept v p a r a t c .  distinct ant1 intact.  RO\P z .  
C'oh lc ,  61 S. C'.. 517;  Blz zp l l  1%.  I l o b e ~ f s ,  156 N. C., 272, 72 S. E., 3 7 % ;  
X ~ i l ~ n ~  I fi. L .  , q f e c e n s o n ,  1 6 1  S.  C., 310, 77 S. E., G76. F o r  eann~ple .  
i n  a l I t l l t~ iq  C o. 1.. S f c > c e t m m ,  s u p r a ,  n l i e r r  there x a s  a plt~tlge uf crrtaili  
tiit~rcl~antli.c,, the  Court  lielcl tha t  the  pledge n a s  invalid " h w n u ~ e  there 
>\ : I<  no de1i~el.y of the pledged property to the bank to be held by it  :I, 

w 2 n n t ) ,  fo r  'tltall\ ery is tlie cL.c111c7e of a l ~ l ~ d g e , '  :ind because the good- 
v c r e  i n t r ~ ~ ~ i i n p l e c l  n i t l i  otlier gootl, and  liatl 110 itlrntifyillg marks upon 
them 11: uliic.li tlicy coultl be t l i ~ t i n g u i s l ~ e d  f r o m  otlier goods of like 
rlnturc. l ~ r l o n ~ i n g  to tlie Ste\c.nsorr Company," etc. T h e  last utterance 
upon t l ~ c  -ubject is contained in  S"ncedcn P .  L \ ' u r n b e ~ g ~ r ' s  X a r X . e f ,  10.' 
S. C . X i 9 .  13; S. E., 323. T h e  pledge in tha t  case was defeated becauw 
the fact,  t l i~closrd t h a t  the  pledgee did not retain possession of tlic 
accouiit., 11nt permitted thcm to be generally and  indiscriminately mixed 
ant1 in tc r~ning led  n i t l i  the  accounts aud otlier busineqq transuction. of 
the pledgor. 
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1 1 1  the  case a t  bar  the notes held by thr> pledgee wore sent to the  
pledgor fo r  collection. T h e  ident i ty  of t h e  property and  the  identity of 
the proceeds of collection was carefully safeguarrled. Therefor r ,  upon 
thc eccond question of law, the court is of the  opinion tha t  the  clefendant 
had not lost i ts  lien upon the proceeds of the  collectior, and that  the  
judgment of the court denying to the  defendant the  r ight  of lien was 
erroneous. 

rpo11 tlie question of costs, the plaintiff was not entitled to recover 
costs upon the  usury  allegation. C. S., 12419. Costs a re  r ~ g n h t e d  by 
C. S., 1241 e f  seq. T h i s  Cour t  held i n  Pat ter son  v. l?amse?y. 136 S. C., 
361, 4S S. E., 811, tha t  "in order  to determine n-ho shoultl p v  tlip cost., 
we 111wt consider the  general result and inquire  as  to u-110 hns, i n  t h e  
v i m  of the  l a ~ r ,  succeeded i n  the  action." T h e  action T V ~ S  originally in-  
stituted to restrain the  defendant f r o m  collecting cer tain account.. T h e  
tlefclitlalit filed a n  ansn-er asserting a r ight  to collect by v i r tue  of a 
n r i t t e n  contract.  Thereupon flie plaintiff sought to  recor-er the penal ty 
prescribed by Ian- f o r  usurious loans. ,Is the  case developed, tlip allega- 
timis of usury  r a i m l  the  real controrersy and issue betw7en tlie parties. 
T h e  verdict of t h e  j u r y  h a s  declared the  defendant to b~ t h e  winner  i n  
the contest, and,  tllereforc, the  costs follow the judgment, a n d  t h  t r i a l  
judge correctly taxed the costs against the  plaintiff. 

Plaintiff 's appeal  : S o  error .  
Defendant 's appeal  : E r r o r .  

T. .T. HORTOS r. ISTERSTATE TETXPHOSE *iSD TET.KGRhPH 
COJIPAST. 

(Filed 20 April, 1932.) 

1. Telephone Companies .2 a-Local telephone exchange is  subject t o  
control and  regulation by Corl~orat ion Commission. 

A local telephone company having an nrrangement for the transmission 
of long distance mcssagcs over the lincs of :ulother compiny for pay, and 
haring fncilities for knowing which of its customers ~naltc 111nc distance 
calls ant1 for collecting the tolls from them on its own rrsponsil~ilit~-. etc., 
is n public-serrice corporation and comes within the prrlrisionc of C. S., 
1035(2) giving jurisdiction orcr it  to the Corporation  ommi miss inn, and 
s ~ ~ c l i  company may not discriminate among its subscribers ns to  the con- 
clitiona npo11 wl~icli it will render stbrrice to them. 

1. Telephone Companies X d - Rule  of tclephone company requiring 
g~ia ran tee  deposit in  certain cases held void under facts of this case. 

Where a person applies to  a local telephone company for wr~-ice and 
pay-< the usual installation fee and complies nit11 the general r e ~ u i r e -  



rnei~t!: of the company for  tlie mstallation of such serrice, and the tcle- 
1111(rne conil,nny. after giving its receipt for the installation cliarxtL~, 
tlc~maii~ls tlint the al)l~lic:lnt make a tlcgosit in a certain aniount as a 
gu;rrantee for 1)nyment of future service, and i t  appears that the cleniand 
for sncli clqmsit was made under n rule of the management that tlie 
drlusit sl~oultl be required of those considered bad credit risks. and that 
the rnlc had never been authorizecl by the directors of the coryoratior~, 
a1111 was made ~vitliout tlic knowledge or  consent of the Corporation ('om- 
m i .  s-lon, .' and that it had been enforced against only a few intlividunls 
out  of the coml~any's ninny subscribers: Held. the rule is an u n l a ~ f u l  
tliscrimination amoug its customers by a public-service corporation, ant1 
ni:~ntlnnlns will lie to cornlrcl the company to install i ts  service ~ i t l i o u t  thcs 
payment of such deposit. 

a \ ~ , ~ , b ,  11, 1). tlefctidant f r o m  Dtrniels, .T., a t  October-Sovember T e r m ,  
1031, of 1 ) r  xaaxr. , \firmed. 

T h e  ju(lg111~11t of tlie court helow n as as follov s : 
" T l ~ i s  c2anqe comi~lg  on to he Iieartl and being l~eirrd before his Honor ,  

F. Li. I)nuiels, judge prr4t l ing,  and I~elllg l i ~ a r d  upoll eT itlt111ce offered 
ill thc. f o r m  of n r i t t e n  a f f ida~  i ts  and parol t c s t i m o ~ ~ y  dur ing  tlie regular 
tcrm of Superior  Cour t  of D u r l m n  County, Sort11 Carolina, hegi~liliilg 
on 26 October, 1931, and  i t  h e i ~ l g  agreed upoil by coulleel fo r  both of 
tlw purrie: to th i s  action tha t  j~dg111cllt r~iiglit  IIC e ~ i t c w d  a t  n qubqequei~t 
t inw hy his  Hotlor.  J u ~ l g e  F. ,I. U ~ l l i P l ~ ,  while out of the district; 110~1, 

tllcrcforc, upon conqit1er:~tion of the evidence oftcrctl and the  nlgnmeuts 
of couil-el, tlic court finds the follov ing  fac t s :  

1. T h a t  the  plaintiff is  a c i t izet~ slid re4dellt  of Durlirim C'ounty, 
Sort11 C':iroliua, a r d  tha t  tlie defcnt lm~t is  a cwrporatiou d u l -  created, 
org:t111~ed alld e ~ i s t i ~ l g  ulldtlr a11t1 by ~ i r t u c  of the l a n i  of the  S t a t e  of 
Sort11 C':lroliua, n it11 i ts  pr incipal  officc i n  t h r  r i ty  of I)urliam, Sort11 
C'aroli~ln. 

2. T h a t  the  defmdaii t  under  the  terms of i t i  franclliqe f rom tllc city 
of Ihrl1:1ii1 o ~ n s  nlid operates a telcplione compauy i n  Durl iam, S o r t l i  
Carolitin. :riid f u n ~ i s l i t s  a t r~lepl iol~e sc r i i c r  to t l i ~  pu1)lic gcnt~ral1,y i n  
the  r i ty  of Durlialii, S o r t l i  C'arolina; that  the clcf(wdant o ~ l y  on 11s ant1 
condurt- a local bus i l l cs  ill the  city of I h r l i a m  ant1 does not o~vii  lilies 
ant1 otllc'r fncilitiei; f o r  long (1iqtatic.e teleplio~le mcssagcs; and fur ther  
tliat t l ~ c ~  d t f r n t l a i ~ t  affords i ts  subscriberb and pat~oii.: long distalice 
t c l e p h o ~ ~ e  facilities ulidcr the term? of agreemelit nl i ich it  11its with 
the  Soutlierli Bell Telepholic ('oinpaily, aiitl tha t  uiitler t h e  tcrnis of said 
ngretmcwt nit11 the Soutllcrli Bell T e l e p l i o ~ ~ e  ( 'ompany t l i ~  tlefentln~it 
is  obligate11 a i d  liable fo r  t h e  payment  of all  long tlistance ca lk  matie 
by itq -1111~~r i l~ers .  Tliere is  iio ericlelice tha t  dcfeiidant callnot, by agree- 
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melit wit11 the  Soutlierli Bell Telephone C o m p n l ~ ~ ~ ,  koep itself inforrncd 
as  to the l ~ u n i b e r  of lollg d i s ta l~ce  calls made  by defendnut's subscribers. 

3. T h a t  the defelitlmt requires tlie paynie l~ t  of a rnontli's reut ill ad-  
7-allce f r o m  all i ts subscribers ~ r l i i c l ~  only covers t h e  local service cliarge 
a ~ l t l  docs not ir~clutle ally long tlistaiice te lepl~one cliargrs tha t  111iglit be 
i ~ ~ c u r r e d  through t h e  use of tlie long distance t c l e p h o ~ ~ ~ ?  strvice ; a11d 
that  tllc l i inmgers  and s u p e r i ~ ~ t e u d e ~ ~ t s  of the  compally fol lo~v nil estab- 
lisl~etl rule  of requ i r i r~g  deposits froin al l  persolis who hal-e bncl credit 
r a t i ~ ~ g s  alld/or who a r e  cousideretl f i l i a~~c ia l ly  i r r e s p o ~ ~ ~ ~ i l ~ l e  nucl t h a t  
said rcgulnt iol~ is all established custom of sue11 oficers of t h e  C ' O I I I ~ ) ; ~ I I ~  

in  the n ~ : ~ u a g c l i ~ e r ~ t  arid coliduct of i ts  ~ U S ~ I I C F S ;  and tha t  haid cl(yosils 
r u l ~ g c  froin $13.00 to $25.00, deper~ t l i l~g  up011 the na ture  of tlic bu;ille.cs 
to be col~tluctecl by the  a p p l i c a ~ ~ t ,  the estiii~atecl probable I u ~ ~ i l w r  of l o ~ g  
tlistaiice teleplior~e calls a ~ t l  the use to be niatle of tlie te1el)llolle serrice 
1 1 ~  the : ~ p p l i c a l ~ t ;  that  this rule  has  liever bee11 formal!>. adopted a t  a 
111wti11g of tlic stockholders o r  board of &rectors of tlie c o i u p a l ~ ~ - ,  :111tl 
has  ever been l)uhlisliecl, but is all cstahlisllccl rule  tli:.t ha -  been ill 
cffc ct by the niallageniellt over a lolig period of tinie. 

4. Tlint T. J .  H o r t o l ~  is now a subscriber to the telepl~olic sc>rvicac of 
the  t l c fe l lda~~t ,  llavillg a t e l c p l i o ~ ~ e  ill his  rclsitlcilcc, alitl t l ist  oli t ~ v o  
c!iffercnt occasious tlie teleplior~e service lins bee11 tcmpornrily tiisco11- 
t i i~uet l  i111t1 011 O I I C  o(~casioli the t e l c p l ~ o l ~ e  i ~ i s t r u l i ~ c l ~ t  rernovccl f rom the  
lio111c of said T. J. H o r t o n  011 account of the  f a i l u r r  a l ~ d  rcd11>:11 of the  
plnil~tiff to pay  f o r  tlie telepliol~e service ill his  lioii~e. 

3. Tlint ill Octobcr, 1927, T. J .  I-Iortol~ was tlie p rcs idwt  of I-Iortoi~ 
Electric Con~pnlry,  it corporatioli  t loir~g b u s i ~ ~ c s s  ill the ci.-J- of l )ur l~ai i i ,  
S o r t h  Carolilla, alitl that  a t  his  request the  telcplloiie W:IS i l i s tn l ld  ill 
tlic l ~ l a c e  of business of t l ~ c  H o r t o l ~  Electr ic  C o l i ~ p a l ~ ~  c : ~  21 October, 
1927 ,  a ~ l d  pcrniittetl to r ~ ~ i i a i r ~  there unltil 20 ,\ugust,  lI)L3> thnt tlurillg 
said time it bccame uecessary to temporarily t l i s c o ~ ~ t i ~ i u c  said tclcplionc 
wrl-icc tllrce tinics a ~ i d  011 20 .iugust,  192*, to renlol-e the i ~ ~ s t r u l i i r l i t  
f rom said place of busir~csa on a c c o u ~ ~ t  of the fai lure  a ~ l t l  rcfusal of the  
H o r t o i ~  E l w t r i c  C'oliipal~y to pay for  thc ecrvice rcccivecl, t l ~ c  i imoul~t  
of tlic i ~ ~ t l r l ~ t c t l ~ i c s s  owctl a t  that  tinie b e i ~ ~ g  $21.03, of n.11ic-11 n11io1111t 
1oc:ll cliargcs nlnoui~tctl  to $10.50 nlitl l o l q  clistai~cc toll:: a l~~oui i t e t l  t o  
$10.33. 

6. T h a t  011 13 October, 1031, tlie plaintiff 111:lde application for  tlie 
instnl lnt iol~ of n busiuees telcl)llol~e to be i ~ ~ s t a l l c t l  a t  So. I 2 1  X i r k e t  
S t r t  ct ill the city of I h r h a m ,  Sort11 C"aroli~in, autl wit11 his  a p p l i c a t i o ~ ~  
111nclc n deposit of 89.50 to coyer i ~ ~ s t a l l : ~ t i o i i  charges :111tl local r c r ~ t  
fo r  one mo11t11 ill a t lvnl~cc;  ant1 t h a t  the clefr~itlnnt issucd to plaintiff 
i ts roc*cil)t fo r  tile saine in  tlic following lallguage: 
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HORTON C. TELEPIIOSE C O .  

'-\ccouiit S o .  ; S a m e  T. J. Hortol ,  C'ompaily; Local 7 

So. 13~11 ; Gra111 ille ; Niscellaiit~ous; 
Total  $9.50. 

Paicl:  13 O c t o l ~ w ,  1931 ; In te rs ta te  T~lep l io i ic  a i ~ d  Te l f~grap l i  Coin- 
pll1J. 

Tl l r  i ~ i q t a l l i r i ~  c~liargc is llot a deposit aiid ni l1  liot Iw r ~ f u i i d ~ d .  -111 
telcl~lione 11ills a re  tluc ant1 payable ~ n o i i t l ~ l y  ill ad\  a w e ,  subjtwt to dis- 
c o ~ l t i ~ ~ n : l n c e  n i t l i o i ~ t  further ~ ~ o t i c e  if not paid hy the 10th. '  

Tliat oil the  nes t  clay the  l ~ l t ~ i ~ ~ t i f f  n a s  i~ i formcd ky T. 0. Isenlloiu., 
ail agent of tlic d ~ f e i i d a l ~ t ,  that  the defcntl:ti~t hcltl ail ulipaitl hill of t h e  
H o r t o ~ l  E l w r r i e  ( ' O I I I ~ I ~ I I ~ ,  n c o r p o r n t i o ~ ~  of nhicl i  p l a i ~ ~ t i f f  lind her11 
p~( ' i i t l cn t  aiitl vIiic*l~ h a d  c e a w l  to do husinc>s, ant1 that  unless lie paid 
tlic bill of $2 1.05 tlue by the  snit1 Electric C o i i i p a ~ ~ y  llc wonltl be re- 
cii~irc,tl to 111;lke :I ca.11 tlepoqit of g25.00 licforcl t l ~ c  tclryllonc applied f o r  
\\oil111 1)e i ~ ~ s t a l l ( ~ l ;  tha t  the  plaintiff nay  not liable fu r  the  papment of 
t 1 1 ~  *aitl bill a11d dcwlil1~11 to ]jay the sarne; tliat t l i ~ r t ~ i p o l ~  the deferitlant 
c ~ s ~ ) l ; i i ~ ~ c e l  to the l~lailltiff tha t  it ditl i ~ o t  lillol\ \111c11 the  contmct  n a s  
mad(& iii 1927, that  the Hortoil E l w t r i c  C 'o~i ipa~iy  n a s  a corporation aiicl 
o f f ~ r c d  to n~i t lw the i n ~ t n l l a t i o n  of said tclr.plionr~ if he n ould make the  
f i i l ~ t l i ~ ~  1 1 q w i t  of $25.00 nhicl i  t l i ~  plaintiff t lcrli~ied to nrake: Tliat 
tliv elcfc~~tlaiit  (lid not refuse to iiistwll tl i t~ t ( ~ l ~ p 1 1 0 1 1 ~  h c c a ~ i v  tlic p l a i ~ ~ t i f f  
r 1 4 i i ~ c d  to pay the $ll.OT, but b ~ c a u s e  he nonltl  i ~ o t  ~ i i a k e  the tlcposit of 
$25.00 ;I. reqnired h;v tlir  t l c fe~ lda~l t .  

7. T h a t  the  tlefoi~tlant's officers ant1 agm~t.  ill\ okctl i ts rule  of requir-  
illg :I tlepo8it fro111 npl)licants n l io  1ia~-e bad crcclit r :~t ing< :rnd,/or 111io 
;ire f i ~ ~ a ~ ~ c i : i I I y  i r r c ~ p ~ ~ s i h l ~  for  the rearon tha t  t h ~ y  consitlrrcd the plniii- 
tiff to 11c fill:ilrc.inlly i r r t y ) o ~ ~ G h l e  and of :I hael credit ra t ing :  and tliat 
the\ offcreel to illitall a tclrplione ant1 fiirnisli te lcpho~lc~ v r ~ i c c ,  lo tlic 
11l:iiutifY if uoultl make a tlcposit of $22.00 as  a guarantee of pay-  
~ne i l t  fo r  fu ture  scrxicr. ill the  na ture  of long d i i t a ~ i c e  t r l cphoi~e  call. 
allel local st r \  ice c l ~ a r g e ~ ;  tha t  tllc plaintiff rcfu-etl to nlnlre snit1 deposit 
:iiitl t1c11~:~nclctl tljr il~qtallation of n tcle1)honr n i t l i o ~ i t  enitl tlcposit. 

q .  Tliat the 1)laiiltiff is indebtcd to C. 11. 1 I a t t e n s  Grocery Store axid 
liatl bwii qo inclehtcil fo r  n l~eriot l  of :.lo y ~ a r q  or m o r r ;  tha t  lie iq in- 
dt htctl to t n o  clothing stores ill tllc city of D u r h a m .  Sort11 ('arolina, 
,ti111 1i:l. 1)ceir $0 iiidehted for  a p ~ r i o t l  of t n o  -car. or Inorc: tliat 11c iz 
i ~ i t l t ~ h c t l  to  n doctor i n  the ci ty  of D u r h a m ,  Sort11 C a r o l i i ~ a ,  fo r  pro- 
fe.sio~lal q i r ~ i r ~ ~  r~ l~ ldcre ( I  ant1 l i a ~  beell so iiitlcbtcd for  a pcliotl of two 
I c nrs or nrorc; that  tlicrc a r e  t ~ ~ o  unpaid jiitlpnientq dorkrtctl agair1.t 
Mr.. T. J .  IIortoil  fo r  grocerie. used in the l l o n ~ c  of the  plniirtiff ant1 
for  11 liich 11:t~ m w ~ t  !iw 1 1 ~ 1  e r  ~ P C I I  made : t h a t  on t v  o tliffcrent occasiol~i  
tlic l)lnilitifl gal  e v o ! ~ l l l v s  checks to  N o i ~ t g o ~ i i e r y  V z ~ r i l  ant1 Company 
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niid refused to p a y  t h e  same un t i l  a f te r  they had  been placed i n  the 
l i a i~ds  of ail a t torney for  collection; t h a t  ill four  different cases clurilig 
tlic y e w  1928 tlie plaiiitiff was indicted and  coi~r-icted of g i ~ i i i g  nort l i -  
lcss clicclis ~ l i i c l i  had  heen drawn by tlie Hortoi i  Electr ic  Conipaliy, a 
corporation, but wliicll was under  t h e  nlanageinent and  directioii of 
T .  J. Hortoi i  persoilally, and  which checks were drawn personally by 
the said T. J. H o r t o i ~ .  Tl iat  oil one occasion t h e  plaintiff vacated n 
rc.;idellce a f te r  a n  ejectinelit proceediiig liad been instituted against liiin 
ill the courts of D u r h a m  Couuty  and  service of s u i n i ~ ~ o i i s  liad heen 
niatlc up011 liinl by a proper  officer. 

9. Tlint the plaiiitiff does not o~vi i  a n y  real  estate and o d y  lists f o r  
tases  1xmoi1al property T alued between $250 and  $300. 

10. Tliat  tlie plaintiff is f inai~cial ly  irresponsible and  lins a bad credit 
r a t i i ~ g .  

11. Tliat t h e  said custom or  regulation of tlie compan3r i n  requir ing 
a deposit f r o m  al l  persons wlio h a w  a bad credit ra t ing  aiid/or wlio a r e  
f i i~nncial lg  i r rrspoi~sible  is ilcrer ellforced except when appl icant  is  con- 
oitleretl fiiiancially i r respoi~sible  and  a bad credit risk. 'Clir defeiidant 
lias about fifty-five liuiidred subscribers and  a deposit of $25.00 has  been 
r e q ~ ~ i r r t l  of olily a few of th i s  number-se~ era1 i i i c l i v i d ~ a l ~ ~ .  T h e  deposit 
of $dz.OO is rcfuiided wlien tlie contract u d e r  wliich i t  is  made is 
terniii~atccl a ~ i d  a11 a rnoui~ ts  due  the defelidant f o r  i ts  ser;icrs a r c  paid. 

Wl i~r ( l fo l~e ,  up011 tlie foregoing fiiidii~g of facts  tlie c3urt is of the 
opiilioi~ that  the plaiiitiff upon payineut of the  relit i n  a t l ~ a n c e  for  oile 
mol~ t l l  a i ~ i l  the cost of iiistalling the  plioiie is  elititled, as  a legal right,  
to h a w  LL plio11e illstalled ill his  place of business and his name published 
ill the pl loi~c directory systeni ; and  it  is  therefore ortlcrcd, adjudged 
:1nd tlecrcecl : 

Fi rs t  : T h a t  the dt feutinlit, Iu te r s ta te  Telephone aiiJ T17legrapli Corn- 
pair j ,  bc a ~ ~ d  is hereby directed to install  fo r  t h e  use of the plaintiff a t  
his 1)lace of business, 1 2 1  Sort11 Market  Street ,  a telcplio~le of the l r i l~d 
::iltl qual i ty  ordinari ly  placed a t  the  dispositioii of customers uiider 
sinlilm- circumstaiicrs, and to render  liim serrice ill connect ioi~ wit11 the  
tc lcpl ioi~t~ so illstalled as  is  custolnarily reiidered to subscribers of the 
trlcpl~oiic uiider like coiiditioiis. 

Srcontl : Tliat  the  defendant, In te rs ta te  Telepl ioi~c a n d  Tclegrapli 
Co111pa11~-, be, and  it  is licreby fur ther  ordered and d i r ~ c t e d  to  placc 
plaiiitiff's liame, T. J. Hortoii Company, i l l  i t s  regular  place ill tlie 
tc~lrplionc directory x l ~ i c l i  is about to be published. 

Tliirtl:  Tl iat  tlie tlefcndant is  taxed nit11 the costs of tlie action." 
IM'ciitlniit excepted and  assigned e r ror  to the judgn ent a s  signed 

t i~id inade other csceptioiis and assignments of error ,  aild appealed to 
tlic Suprcrnc Court .  T11e mater ial  oires xi11 1)e conaidered ~ i i  tlie opinion. 
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HORTOS L'. TELEPIIOSE CO. 

C'LARKWA, J. T h e  defentlaiit is a public i e r l i ce  corporat ioi~.  Tlie 
1ne~c11t action is ill i ts na ture  a ma~iclaniuz to compel defeiithiit to per- 
forin a du ty  n hicli plai~i t i f f  alleges it on ed 111111 as  a public s c r ~  ice 
c,orl~oration and  illstall a telephone i n  plaintiff's place of buhliiess a i d  
place the  name T. J .  Iloifuir C'ompar/y ill defendant 's te lepho~ie tlirec- 
tory. -1 riiandarnus is a proper reriictly i11 wcli  cases n l i e ~ i  the  facts  
u a r r a n t .  C;otltcltr 1 . .  l 'elcp1~o~re C'o., 13G S. C., 259 ;  Telcplloi1e Co. L>.  

T~lephonr~ ('o., 139 N .  C., 1 6 ;  ll'alls r , .  ~ ' f ~ ~ ~ l ~ l ~ i t ~ d ,  17-1 X. C., 2%;  
Public  Yerctte ( ' 0 .  2 .  P O I L C ~  Po., 170 S. C., 1 0 ;  P ~ i b l i t  S'crl-i(c ( ' 0 .  u .  
Pou e r  C'o., IbO S. C., 333;  R. R. c. Pouer C'o., IS0  9. C'., 422. 

I i l  I C  l - f ~ l / t ~ e v  C'o., 179 X. C'., a t  1). 139, n e  f ind:  "The  poner  of the 
Legislnturc, either dlrectly or through a p l ~ r o p r i a t e   go^ erilmr ntal  a g e w  
t-iea, to establish reasonable regulations f o r  public CerI ice corporatiolls 
i n  iiiatterq affecting the  public lutrrests is non u ~ ~ i ~ r r b a l l y  rccog~i iz~ t l ,  
and the principle has beell appro1 ed n it21 us ill n ell considered cleci- 
sioris dealilrg directly nit11 the questiol~," citing numerous autllorit~cq. 

T h e  General  ,Issembly of S o r t l i  Carol ina h a s  placed certain puhlic 
s e n  ice corporatious and businesses n i tb i l l  control of tlie C'oiyoratioli 
Commission, C. S., 1033(2) ,  as  follows : "Telegraph nnd teleplio~ie coni- 
p a ~ ~ i e s  am1 all other companies engaged i n  the  transmis.;ion of nies- 
.ages; oxer persons and ind i~ ic lua l s  owning and operating telegraph or  
teleplione lilies i n  Sort11 Carol ina and  x h o  rent  phoiles ant1 n i r e s  to  
persons generally." 

T h e  Corporat ion Conlmissioil i s  g i ~ e n  p o u e r  to  fis rates, etc., fo r  
public utilities, C. S., 1066(1) ,  as  fol lons:  "The t r a n w i i s s i o ~ ~  a u d  cle- 
l i ~ c r y  of messages by a n y  telegraph company, and f o r  the rc~iital of 
t t l e p l l o ~ ~ e  ant1 furnishing telephone conimuliicatio~i by :my t r l r p h o ~ i e  
coinpany or corporation." 

011 1 3  October, 1031, "the plaintiff made  application for  the in-  
stallation of a business telephone t o  be illstalled a t  S o .  1" 1Iarke t  
Street i n  the city of D u r h a m ,  Sort11 Carol ina,  and  n l t l i  his  application 
mtlde a deposit of $9.30 to corer  i ~ ~ s t a l l a t i o i l  charges am1 1oc:d rent  fo r  
one 111ontl1 i n  a d ~ a n c e ;  and tha t  t h e  defendant iswetl  to plnilitiff i t s  
rcceipt fo r  tlie snn~c." T h e  nes t  clay af ter  this  rweip t  nac given the  
tlefe~idant refused to install  the  telephone unless a deposit of $25.00 
in atldltion n a s  made by plaintiff. The defendant coiiteuding tha t  the  
H o r t o l ~  Electric Company,  a corporation of nliicli p1:liiitiff 11:d hecii 
pre.ideiit aiid n l ~ i c l i  had  c e a w l  to do busines- >onietiiiie before, onctl 
i t  ~21.0.3 .  Plaintiff contmtlecl tha t  h e  n a s  not liable f o r  tlie p a g m ~ n t  
of the  bilI. 
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Tllc court b e l o ~ r  foulid certnili f ac t s :  "The iiianagers a ~ i t l  s u l ) c i - i ~ ~ -  
tc~ldeiits of tlw coiiipali?- follow ail establisllid rule  of r e q u i r i i ~ g  clq~osi t -  
f r o m  a11 persoils who llnve bad credit ra t ings al~d, 'or  ~v l io  a re  coiisitler~d 
f i l w ~ ~ ~ i i l l l y  irrespolisil)le a1id tha t  said regulation is all c~stnblislictl cus- 
toil1 of such of f ic t~s  of the coiilpaliy i n  the nianageiiic~it : i~lil  c o l l d ~ ~ ~  of 
its ~ I I S ~ I I C S S ;  :111d that  s:licl tlcpoeits r:mge f r o m  $13.00 t o  :bd2.00, clcpcl~cl- 
i ~ i g  up011 the> 11aturc of t h e  busiliess to be conducted by tlic appl icn~it ,  
tht' rsriiiintctl prob:~ble i i ~ u ~ i b c r  of lo11g clisti~uce tclq)llo~ie calls a11tl the 
use to bc ~i iat lc  of tlie tclcplloiic service by tlie nppl i ta l i t ;  t l ~ t  this  
rule  1i:tu i l ewr  1)eeii forlnally ncloptctl a t  n ~neet i i lg  of tlie stock1ioldt.i.s 
o r  board of directors of tlie conipa~iy,  nlid lias never L~eeii published, 
but is nn cstablisliccl rule  tha t  has  b i ~ e ~ i  iii efi'cct by the ~ i i : ~ ~ i a g c ~ i ~ ~ ~ i t  
ovcr :I loilg lwriotl of tinic. . . . T h a t  tile clt>fe~:tlaiit's officc~s :111c! 

: i g o ~ ~ t r  i ~ ~ v o k e t l  i ts ru le  of r c q u i r i ~ l g  a clcposit fro111 : ~ p p l i r a ~ ~ t s  wlio liavt' 
I ) ; ~ t l  c'rcilit r a t i ~ i g s  :111(1,'or ~ r l l o  a r e  f i i~n~lc ia i ly  irrespoiisiblt fo r  the rcnsoii 

't11:lt t h e  coi~sitlcretl the l ~ l u i ~ i t i i f  to be fi~iaiici:lll? irresl.oiisible : i ~ ~ t l  of 
:I bail tnrcviit r a t i n g ;  : I I ~  tli:lt t h y i  off('rec1 to iiistall n telcpllo~ie :11i(l 
fu1.11i.11 rcl(~l~11011c~ serricae to  the philitiff if lie v-ould ma'ie a deposit of 
$23.00 :is :I guaralitee of l lagiue~it  f o r  fu ture  service i u  tlic iluturc of 
1o11g cl i~t i t~i i*c tc,l(al)l~o~ic calls aiicl local service charges;  t l i ~ t  the  plxiiitiff 
wfnacd to iliakc slit1 tlcposit aiid tlcniaiitletl tlie ilistallatioli of a tc,lr- 
1)11o11c. without s:litl t lcl~osit.  . . . Tlint the $:lit1 cus-0111 or  repill::- 
ti011 of tlic? colnl)nliy ill r q n i r i ~ i g  a deposit f rom all 1)ers011s 1~1io 11:1ve 
;I b:id cwdi t  r:lti~ig n ~ ~ d / o r  1v11o a r e  fi~i:incially i r r e s p o ~ ~ s i b l e  is I1carrr 
t s ~ l f ~ r c ~ r l  c.sci'l)t \ r l ic~l  appl irnnt  is  c.o~isitlcreil f i l ~ a ~ ~ c i a l l ; ;  i r respo~~s i l ) i c  
:1i1(1 :I hi~il cwtlit  risk. Tlic tlcfclld:~~it lias about fifty-five liu~irlrrvl sn11- 
sc3ril)cw : I I I ~  n tlcl~osit of $23.00 has  bcP11 required of o111;: a fen. of thi.< 
11u11ibt r-wwrnl i~~tliritln:lla.  Tlic tlcposit of $23.00 is ~ ~ ~ f u ~ i c l e t l  ~ r l i c ~ i  
the c o ~ ~ t r : ~ r t  u ~ i d c r  ~ v l ~ i < , l ~  it  is iiitide is t t w i ~ i ~ ~ : ~ t ~ ~ ( l  : I I I ( I  ill1 ~ I I I O I I : I ~ {  
tlucs tlic t icfr i~t l ; t~i t  f o r  its scrrices a r c  paid." 

111 l i 'c(//s 1 , .  i?'frir&/triit?. s l rpw, a t  11. 300, this Co11rt spci~killg to t l ~ ! ~  
s111)jwt, sai(1: ' (111  .?'~/~!jwrp11 ( ' 0 .  1 , .  Y ( ~ / ~ p 1 1 o ~ e  ( 'o. ,  C l  lTt . ,  241, ,"J 

1,. It. -\., 15 -\In. S t .  Rel)., S93 ;  S. c., 3 Ah Eloc. Caw,., a t  11. 435. ir is 
.:lit1 : '&\ tclel)lio~iic sys t tw is siinply for  the t r : ~ l ~ s l ~ i i s s i o ~ i  of i ~ ~ t e l l i g c ~ ~ r ~  
:111(1 1icn.s. I t  i?, pt~rliaps. ill n limited sells(,, : I I I ~  yct ill n strict selistA, 
n C ~ I I I I I I O I ~  carr ier .  I t  11iwt bc equal ill i ts  t l e : ~ l i ~ ~ g s  with 111.' T h a t  c:iw 
ritcvl ~ I I : I I I ~  autliorities, ~ l i i r l i  :we, i~itlcecl~ u ~ i i f o n n ,  that  tlic t ~ l ~ p I i ~ 0 1 1 t ~  
lmsilic~ss, like all  otlicr srrr iccs  fixed wit11 public use, must l)r! oper:~tcci 
\vitliout t l iscr i lni~i :~t io~i ,  nfforclilig (equal  rights to all, spctcial privilepc~; 
t o  I I ~ I I ~ ) .  "I 'eleplio~~es nre public vcliicles of i~~tc l l igencc ,  and they u.lio 
O\ \ . I I  o r  co~i t ro l  tliclii rnli 110 more ~ C ~ U P C '  t o  perforill i : i ~ p r t i a l l y  the 
fn~l r t iona  tha t  thr?  l inrc  :lssnnleJ to  tlischargr thnu n r a i l r a y  coinpa~iy.  



as ti coiiiiiloii carr ier ,  can r i g l l t f ~ l l ~  r r f u w  to perforni its duty tcj t l ~ c  
l ~ ~ ~ l ~ l i c , '  is said ill rl'c~icl,llcii~c ( ' 0 .  r .  I ' i ~ l ~ g r u p l z  ( ' o . ,  6 6  Xd., 299, a t  11. 
414, 39 - h .  Ht'l)., 167, n h i c h  is another  \.pry i s l s t r u c t i ~ r  a ~ i d  \\-ell- 
w:iso~ietl case u p 1 1  the same subject. Telqdione co~i ipan i t~s  are  placed 
by our  Corpora t io i~  Act oil the  same footing, as  to public uses, as mi l -  
roads and  telegraphs.' " 

I n  37 Cyc. of Law a n d  Proc., at 11. 1654, \ re  find : ''*1 te1egr:rph or 
t e l e l ~ h o i ~ c  company cannot a rb i t ra r i ly  refuse to fu rn i sh  serl-ice to  a 

1):irticular customer, if the  servivc d ~ n i a ~ ~ , i e t l  be of a c l l a r a c t ~ r  n-1iic.h 
it lioltls itsrlf out as 1)rq)arecl to f u r ~ ~ i z h  to the l3ublic g c i i e r ~ ~ l l y ,  or to 
tlir l)uhlic of the a p p l i c a ~ ~ t ' s  class. I t  cannot require ail al)plicailt f o r  
s e n i r e  to  contract not to make  use of the facilities offerctl 1)y a ri\.nl 
c o i ~ i l j n ~ ~ y ,  o r  not to use a telephone to call messengers frolii anothc~r 
of ire ,  or refuse such services on t h e  ground tha t  the :rl)pliralit 11:tiI 
broken a previous agreement to this  effect. I t  cannot refusc scryice to  a 
~ ( T ~ O I I  offering to p1y therefor, or requirc as  a coliditio~i of f u r ~ ~ i s l i i i i g  
>er~-icil  that  mvli l)twoii pay  a11 0111 debt or settle a disputcil claim gron.- 
iiig ont of a 1)re~-ious transaction, el-en thoug.11 of tlic> samr Billtl." 
O'.\-c(rI 1.. C ' i f i z o i s  /'ub. s w ~ . i c e  C'o., 157 S. C'., 3'50, TO 1,. R., fits;; 
lT~oorllcy 7.. T ~ l ~ p h o n e  C'O., 163  x. C., 264;  C'itnlbcrlnncl T c i .  r i r .  C'o. 1.. 

I I o l ~ u , ~ t ,  S9 Xiss.,  2 2 2 ;  w e  S o u f l ~ ~ c e s f w t ~  Tcl. 2 ' c l c l~ l co i i c  ('11. r .  D U I I -  
cthor, Z%S U. S., 452. . . 

Ill(, lwwmit : i c l i o ~ ~  coiicerlis ail i i i trastate trailsacation. Tllc facts  tlis- 
c l o s ~  that  "the 1ncc~ruget.s and  s ~ ~ p ~ ~ ~ i ~ z f e t z t l c ~ ~ f s  of the coliil)allj- fol lo~v mi 
(~stahlislictl rulr," etc. "Tliis rule  lias n e w r  heell fonua l ly  ailopttd at  a 
~ u w t i n g  of tlic stockliolders or hoard of tlirwtors of tllc c . o ~ ~ ~ l ) ; i i ~ y  a ~ i t l  
has  ilcver brcll ~)uhlislietl," ctc3. S o r  tlor~s i t  appear  tha t  this rnlc 1i:r- 
c,yer hcc.11 g i w n  a p p r o ~ a l  by thc Corporat ion C'onimi~sion, or iiitlretl 
that  it  has  cT-c,r hww brought to tlic a t t e ~ ~ t i o ~ i  of tlie Corl)or:ition C'OIII- 
nii-sioii. I ' lail~riff 1):1i(l tlic usual tlcposit of $9.30. T h i s  t z o l ~ t r o w r s y  
inl-017-cs thc  $22.00 a t l t l i t io~~nl  tlcposit. I t  m a y  be tliat tllc, i~sigt~licies 
of t h r ~  telcl)l~oiic~ b u s i ~ ~ e s s  a re  snc11 as  to r tquirc ,  nlltler cc,r t : i i~~ c i r c m ~ i -  
>tailws. if reasoilable allti not a rb i t ra ry  or tlii;crii~~iii:ltory. mr11 :I rcgu- 
lnt iol~,  hut :I.: to that  t l ~ c  C'orporatio~l Coiii~ilis:ioi~, 111itlcr tlic. 1a1v l ~ c r -  
1i:rps n-oultl bc the I)ropcr agcllcy to cletrrmi~it.  tliat fact .  

0 1 1  thc ~ ~ ( ~ s c I I ~  rword  n-e tl~irili  tlic court belolr. i , o r r c ~ ~  ill tlic, juilg- 
m c l ~ t  relitlerrtl. 

-Iffirmed. 
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Is TIIE MATTER OF THE )TILL OF AIRS. E T A  Ii. BE.iI.E, 

(Fi led  20 April, 1932.) 

1. Wills I) 11-Undue influence and fraud in the execution of a will may' 
be shown by circumstantial evidence. 

)There tlie validity of a \ \ i l l  is  at tacked on the  grountls of undue ill- 
fluelice and  f r aud  sucli grounds may be established by circumstaiitlul 
erideiice, aiid :llthougli tlie u m a t u i a l  disl~osit ion of his l~ roye r ty  by the 
testator i s  iiut alone sutLicient evidence of f r aud  ant1 undue influeuce 
to be submitted t o  the  jury, where tliere i s  other suffwient circumstantial  
cwcleuce, i t  is  a conil~eteiit circumstaiice to be considered by tlie jury. 
thc 11robative force being for  tlielu. 

2. Same-Evidence of fraud and undue influence in csecuti(m of will held 
sufticicnt in this case to be submitted to the jury. 

\\'liere tlie tes tn t r i s ,  being married,  devised all  her  yroyertg to Iier 
mother ;111cl brother to  tlie esclusion of her husband and  daughter,  e ~ i -  
dcncc telldilig to sl io~v tha t  t he  brotlier employed a lawy-r to d ra f t  t he  
~ ) a l ~ e r - \ ~ r i t i n g ,  t ha t  she t l ~ o u g l ~ t  she was  signing papers r e l ~ t i n g  t o  yaviug 
:~s.~essnienta,  t ha t  lic~ claimed she liad coiiwyed the property to liim \vllicll 
she tlcniccl, ;1nd stxted sel-era1 times t h a t  she wanted her dnugliter to 
have her  11rol)crtg a t  lier death,  t h a t  lier husband, i i~ in ix l  a s  esecutor  
ill the  will, did not kno\c of such iustrument unti l  a f t e r  her  dcatli, autl 
t ha t  tlie brot11c.r ubered the  will for  probate \ ~ i t l i u u t  liis linowledgc: is  
l i c l d ,  sufficient el-idelice to t ake  the  case t o  the jury oil tlic, issue of f raud 
: ~ n d  undue influence. 

3. Trial E c-Held: instluctions in this case were sufficiently full and 
conlplicd wit11 C. S., 364. 

IYlierc upon the  t r ia l  of a caveat to a \\.ill the  court  stat t3s the evidence 
ill tlie case in a l~ la i i i  aud  correct mauiicr and  esldains t he  law arising 
tliereon, tlicl i n s t r u d o u  is n sufticieiit compliance wit11 C. S., 30-1, and a 
lxlrty desiriiig suborclinate elaboration in the  charge should tender :I 

request for  sl)ecial i i~structions.  

4. Wills I) 11-Failu1~e of lwopoundw and beneficiary, cllar&;ed with fraud 
and uncluc influence, to testify is circunlstance for the jury. 

IYliere tlie l ~ r o ~ ~ o u i i i l e r  aiid beneficiary of a will i s  cliarged with f r aud  
arid u i ~ d u e  iiitlucucc in i t s  procu~~eiueii t ,  tlie fac t  tlint 111: did uot take  
tlie s tand a s  a witness may  be regarded by the jury t s a "pregnant 
c.ircuu~ctnncc" i n  wnsiclering t h e  issue. 
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"State  of S o r t l i  C'nroliii:~-Roc-ki~~gliar~l C'oniity. 
I ,  E r a  H. Bc,ale, wife of 1). E. Beale, of Iieid>rille,  S. C'., (lo 111~ci)y 

~ i ~ a k e ,  ln~lrlisli autl declarcl this  lily last d l  aiid teatalne~it :IS follo~r.;:  
l t r u i  olre : I g i r e  a i ~ t l  clerisc 111y u l ~ t l i ~ i d e t l  i l~ tc res t  ill the  liouse a ~ ~ d  

lot located oil the i ~ o r t l ~  side of I V e ~ ~ t w o r t h  Street  ill Reitl-.rille, 1. C'., 
a t l j u i ~ ~ i ~ ~ g  [lie l a l ~ d s  of I\-. -\I. Wli i t te i i~ore oil the east, II7eiitn.ortl~ 
Street on the s o u t l ~ ;  Ck. 1). IYi l l i :~n~s  1111 the west aucl fo r  n fu r ther  tle- 
sc . r i l ) t io~~ .s(e cltwl fro111 -1. H. Tros le r  duly registcrctl to  lily 1not11c.r 
fu r  a ~ i t l  t lu r i~ ig  11cr l r ; ~ t l i r d  life and her  death to 1 1 1 ~  brother, T. J. 
-\leeks, ill fee ssi~~iplc. forever. 

lt(.iii t x o :  1 gire ,  tlerise slid beque:~tll a11 otlicr prol,tJrty to  I I I ~  

tlaugliter, E ~ I I ~ I M  Ireue.  
I I~c$rel,- constitute a i d  appoiiit illy 11usb;md, 1). E .  Be,alc, esvcutor 

uf t l ~ i s  i i ~ y  h c t  \\.ill nlitl testament. 
T17itiie.-s 111y lini~cl ai~cl seal this  24 l l n y ,  1924. 

E r a  R .  Ueale. (Seal . )  
E ig~ied  by t \ ro ~ v i t ~ ~ c s s o s .  Mrs.  1). E. U d e .  (Scnl.)" 

T. .J. J1tt.L \\:I, apl~oiiitetl  a t ln i i~ i i s t r t~ tor  nit11 the n ~ l l  a ~ ~ l ~ e x e c i .  
1). E. Beale, thc~ I i u i b a ~ ~ c l  of ET n K. Healc, niicl their only clidtl E ~ n i l ~ a  
I le l ie  Ucal?, by her  lleat frielid, A. L. O'Sliieltl~, filed a cnxeat to said 
l)urportetl  kist 11111 aiitl teituineiit, on the grou i~ t l  of fr:luil or uiitlue 
il~fluciice. 

T h e  i b ~ u c  ~ u b ~ i i i t t e t l  to  tlie j u r y  alitl their  a l lsncr  tlieleto. 1s as fol- 
lon. : "I. tlie papcr-\\ r i t iug  offered for  1)robatc a d  e l  c ry  l):11 t t lwrwf ,  
the 1n.t n i l1  : ~ n d  tcsraniel~t  of E r a  1:. Benle (Mrs.  D. E. Er'llv) 1 
.Iuqn c r  : S o . "  

Tlic f o l l o n i ~ ~ g  j u d g m t ~ ~ t  n a s  rendered ill the  court hr~lon : " T l ~ i s  
canye coi~i ing oil to he heard u p 1 1  tlie issue t l ( r ! \ c ~ c l t  re1 X O , L  before 
hi3 I I o ~ i o r ,  I\7ilion T a r l i c k ,  a i d  being heard u l m ~  the  i i w c  rniscd by 
the ca\ eat to said IT ill, tlie kame being as  follon s : (issue ant1 nllkn er sct 
f o r t h ) .  It i* therc~forc, col~sicltrctl, ortlcrctl, :~tljutlgcd a1111 tlcc~rc~tl t h a t  
tllc paper-u r i t q  offered f o r  prohatc a s  the laqt n ill ai~el tcstcmellt  of 
ET n R. Rcale ( A h .  D. E. R e a l ( )  is not the last n i l1  ant1 testnmeirt 
of El a R .  Eeale  (Mrs .  D. E. Beale) ,  and t h a t  the  same is  null, ~ o i d  
~ I I I ~  of 110 effect a ~ r d  t1i:rt the w i d  paper-nritlirg be, :11ri1 t l i ~  ca1i1e is 
l ~ r r e h x  C e t  aside ant1 dwI:~red I oid. I t  is  fu r ther  ordered alrtl ntlliulgetl 
that  a copy of tliis j u c l p e n t  be certified by tllc clerk of tlic Super ic r  
Court  of Guilfortl Comity t o  the clerk of tlip Superior  Court  of Rock- 
i n g l ~ a i ~ i  C'ouilt  in  nliicli tlic real property ~ ~ i e i i t i o ~ ~ e e l  ill tlic n11l is  
1ot.atetl. ant1 tha t  tlic -<111ie IIC r ~ r o r d c d  in the ofic.c of t l i ~  regi.tw of 
tltcds of said con111y. I t  i i  f u i ~ l i t  r ortlcrcd tha t  T. .T. Nceks. ( .  f .  a. filp 
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liis filial account with the clerk of th i s  court witliiii 30 days, a i d  t h a t  
liis said letters be re\-oked when same is filed. It is fu r ther  consiclered, 
ordered a i d  adjudged tliat t h e  costs of this  proceediilg be paid out of 
the  proceeds of the estate. ~VILSOS ' C ~ A R L I C I ~ ,  Judge Presidiny.'' 

T h e  propounder T. J. Xeelrs excepted aiid assigned ei,iaor to the judg- 
liieilt a s  sigiied a~icl n l a ~ l e  1 i ~ i i i e r o u ~  eseeptioiis aiicl assigiiineiits of e r ror  
n i ~ d  appealed to tlie Supreme Court .  Tlie illaterial oiies a i d  necess:~ry 
facts  will be set fort11 ill tlie opinion. 

~ I A R K S O S ,  J. D i d  the court  below c o n m i t  error ,  ill refusing the  
iiiotion of p ropouider  at  the  close of caveator's e r i d e ~ l e c ,  f o r  a directed 
verdict. oil the  groul~cl that  the  er idenee was ii~suffieient --o be sub~ilittetl  
to  tlie j u q  as  to f r a u d  or uiiilue influelice? W e  tliiiik uot. Proceediiig 
to  probati. writiirg a s  will is ilot i n f ~ r  p a i ~ f r s ,  but is  a p r o ~ e e d i i ~ g  i n  re) )? .  
I n  r e  U I V W I L ' S  117ill, 10-1 S. C., 5S3. 

Tlie evidcncc was to tlie effect tliat D .  E. Beale v a s  the liusbaiid of 
Em R. I3ctllc. They  l i d  i11 Greeilsboro, S. C., a i d  liad one cliild, 
E l m l a  Ircwe 13ede, e ion- about 13 years  of age. T h e y  h a d  been marr ied  
abont 14  y m r s .  I). E. Beale a i d  E m m a  Ireile Bcale a r e  the caveators to  
t h e  nllcgctl will. E r a  R .  Beale  had  a brother, T .  J .  JIeeks, the pro- 
1 ) o u ~ d e r  to tlie propos(d will ill controrersy. Tlie motlier of E r a  R. 
Ilrcnle l i ~ e t l  i n  Reidsrille,  S. C., and  E r a  R. Beale aiitl her  brother, T. J. 
3Icclcs, eacli owlied me-ha l f  uiidirided interest ill a house aiid lot oil 
TVei~twortli Street  ill Reidsrille,  ill wliieh their  niotlier lived. T h i s  x a s  
prarticnlly all  her  eartlily possessioiis. S h e  sometiiiles worked ill Reids- 
villc, hut died ill lier liusballtl's lioiiie ill Greeilsboro. 

D. 3:. l h l e ,  tlic liusba~lil ,  testified, ill p a r t :  "Slic h a d  beell dead more 
tliuil a ycar  before 1 eyer lriiew or  licartl tell of the tliilig 'will' ill tlie 
r o u ~ i t y .  you iiotified nie tllerc was a will, 1 ail1 ~lanietl  as  eseeutor ill 
tlic will. I n.as i l c ~ c r  requcstetl to probate that  n-ill. I doii't k~ lon .  
a11,vtliiilg about wlio qm~lif icd as  eserutor  or atliiiiilistrator with tlir- 
will niincsed." 

'1'. J. 3fceks prrse~ltccl the will f o r  probate. I t  was in  eviclence t h a t  
T. J .  Ncc>ks nei l t  with E r a  It. Beale to the attorney's office. A \ ~ ~  infcr- 
t3ilc~e can be t1ran.11 froin tlie e ~ i t l e ~ l e e  that  Meeks paid f o r  d ra f t ing  the  
nllcgctl will. ?rTec.lis (lit1 ilot testify on tlie trial.  

-1. 1,. O'Sliields, tcstifictl. i n  p a r t :  T h a t  E r n  R. 13calc boardetl a t  
his liouse about tlircc iiioiiths, n-it11 hcr  lit t le girl .  "She was there a t  
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111y hou-e about t n o  necks I th ink  before she died. S h e  stated there all  
along tha t  s l ~ e  n auted her lit t le g i r l  to  l l a ~  e n h a t  she h a d  a t  her death. 
Slie had  s x n e  heart  attacks, some siilotliermg at tacks eTerp once i n  :I 

nllile, 7 e q  often, and  each tinie she would have those at tacks she seemed 
to t l ~ i i ~ h  .he n as gomg to tlw. S h e  niaclc~ t h ~ s  request, t h a t  she n a i ~ t e d  
her  clliltl tu lluve n l ia t  she llad a t  her  death. . . . S h e  said her  
brother n a s  there tlie (lay before a d  she stated lie h a d  told her  that  
she had  nilletl or deeded her  property to hlrn a i ~ d  she said she 11ad11't. 
Sa id  .lie hadn't  raid ai~yt l i i i ig  about t h a t  or signed al1x kind of paper  
e x c r l ~ t  biJllie 1):~pers about street p a v i i ~ g  oi repalrs  or s o n i e t h i ~ ~ g  of tha t  
kind. I -:IT\ tlie brotlier n h e n  he  was d o ~ \ i l  there t h e  d a y  before. . . . 
1 gu( + $ 1 1 ~  i l i>~tle the statenleiit about lier property and  this  lit t le g i r l  
f i ~  e or  six times." 

All*. -1. L. O'Sliielcls, testified, in  l ~ a r t :  "I lieard her  say she waiited 
Emnia .  l i ~ r  tlnuglitci, to l ~ a ~ c  n l ia t  blle had, mcl she told me  she had 
:i 1iou.r nut1 lot 111 Reitlsl-ille. Slie told me oiie t ime t h a t  lier brotlier, 
Jeff, tha t  .he s ig~icd  some papers  she thought n a s  improvements on tlie 
street, and >aid lier brotlier Jeff told lier afterwarcls that  i t  mas a deed, 
a clcecl f o r  t l ~ e  house aiicl lot to h i i n  . . . S h e  told me  slie tliouglit 
slie ilguetl a paper  about tlic street p a l i n g ;  slie told me  tllat hc told 
her  it  T ~ L I ~  about tlie s t rwt  paving. O n  other occasioi~s I heard her  s q  
d ie  n a ~ i t t d  lier li t t le g i r l  to have her property. . . . Mr. Beale 
varlle t l i c r ~  e l e r y  neek  a i d  several tunes each neek  a i d  looked a f te r  
her n l ~ i l c  $lie n a s  a t  our  house;  carried lier l aundry  and  brought i t  
back. X r .  &ale paid par t  of her board n h i l e  she n as there." 

I t  n a b  wiiteiided by tlic ca lea tor r  tha t  T. J. Meeks used f r a u d  a t ~ d  
u~i t lue  iilflueiicc oil 111s sister, E l a  R. Beale, to ni l1  her ititere,t 111 lier 
real  e \ ta te  to 111111 to tlie exclusion of her  1 1 u h 1 1 d  a i d  cliiltl. Tl l i i  
11 as  dciiitd by the  p r o p o u ~ ~ d e r .  

T h e  el itleure is  c ircui~i i tant ial ,  hut n c  tl1111k t h e  uumerous facts take11 
togctlicr a r e  of buffiri(wt p l . ~ b ~ t i \ e  force to h a l e  bee11 bubruitted to thi, 
j ~ r y  011 the :a\pect of f r a u d  or  n ~ ~ d u e  ~ ~ ~ f l u c l l c e .  

111 P a g e  ~ I I  W111b (dd  ed.), sec. >bh,  a t  1~11. 975-6, n e  f i l~ t l :  "If 
sufficielit eT itleiice i i  offered up011 the i\sue of uncluc illfluelice, t h e  
que'tion of the e u ~ ~ t e l ~ c e  of undue iilfluence is olle of fact ,  f o r  the  j u y ,  
uiitler l ~ r o l ~ e r  i i~h t rur t iom.  ( l i r c u i i i ~ t a i ~ t i a l  CT itlence, without ally direct 
el itleucc, 111:t~ be sufficient to  take tlie case to the jury." 
",\i w i d  111 1 1 1  re E1 c w t t ' s  1T7r11, 153 S. C., 85 : 'Esper ie l~ce  has s h o ~  11 

tha t  dircct l ~ r o o f  of undue or f raudulent  i~iflucnee is rarely attainahlc, 
but iiiferencei f r o m  circumstai~ces must determine it  !' I t  is  'generally 
pro1 cd hy a iiunibcr of facts, each one of n h i c h  s tanding alone m : ~  11ax e 
lit t le neiglit ,  but taken collrctively niay satisfy a rat ional  m i i d  of its 
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tsisteiice.' I t  is 'said to be that degree of importunity wliich deprives 
a testator of his free agelicy, wliicli is such as lie is too weak to resist, 
and \ \ i l l  render the illstrumelit not liis free and unco~istrrii~ied act. I t  is 
closely allied to actual f r aud ;  and, like the latter, when resorted to by 
a11 adroit and crafty person, its presence often becomes escceilingly 
tlifficdt to detect. Illdeed, the more skillful and cul i~ i i i~g  the accused, 
tlie more lielpless a i d  secluded the victim, the less plai ily defi~led are 
tlie badges wliicli usually denote it. Under such conditions, tlie results 
accomplished, the divergei~ce of those results from tlir cou rv  which 
would ordiliarily be looked for, the situation of the party t a k i ~ ~ g  benefits 
uiider the will towards the one who has executed it, ant1 their al~tecedei~t  
relations to each otlier, together with all the surrouliding circumqtaiices, 
and tlie ilifereiices legitimately deducible from them, j'ur~iiali, ill the 
absence of direct evidence, and often in tlie teeth of positive testlmoliy 
to the contrary, ample ground for colicluding that  fraud or undue in- 
fluelice has been resorted to and successfully employed. G r o r e  1 % .  S p i k e r ,  
72 Nd., 300.' 18 A. and E. Lhl io .  Cases, 412." 111, r e  M u e 1 l e ~ ' s  Il'ill, 
170 N. C., at pp. 29-30. I n  r c  S f e p h e n s ,  189 N .  C., 267. 

J l a r d y ,  J . ,  ill W r i g h t  c. N o w e ,  32 S. C., at p. 413 says: " I t  is a 
frauduleiit influelice overrulil~g or controlliiig the mind of a person 
operated 011." , l l cDo~zald  u. i l l c l , endon,  173 S. C., 172. 

The very ~ i a t u r e  of fraud or undue influence ~iialres it impossible for 
the law to lay do~v11 tests to determine its existence with matliematical 
certainty. 

"Provisions of a will may be considered, iii co~~nect ion  xit l i  otlier 
circumstances, i11 determining whether or iiot ulidue intluence was the 
cause of its execution. . . . Thus the fact that a will niakes ail 
unjust or unnatural dispositioii of testator's estate, may be considered. 
. . . But  the fact that a will or deed makes an unnatural or u~ l jus t  
disposition of testator's or grantor's estate, is ilot alone suffieieiit to 
establish the fact of undue influence; it is only a circim~stance to be 
considered in colinectioii with other proof, and an apparently unnatural  
dispositio~i of property may be explained and justified." 13 Ency. of 
Evidence, pp. 248-60, I n  r e  X r s .  H a r d e e ,  187 S. C., 38 L ;  It1 i3e S t e p h -  
P I I S ,  sziprci; I n  re  1Vill of C a s e ~ y ,  197 N. C., 347. 

I n  r e  S h e l f o n ' s  Will, 143 N .  C., at p. 221, is the folloving: "It  seems 
to be generally held that the declaratioiis of a testator arch iiot competent 
up011 the question of the interpretation of tlie contents ~f liis will, but 
as to the admissibility of declarations made by the testator upon the 
questioii of tlie f a c f u m  of the will the authorities are di~-ided.  This  
Court seems long since to hare  aligned itself with thoc,e favoring the 
i~dmission of such evidence, ant1 it has been so classified by otlier courts. 
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111 7 r r i l c c  I* r. TT'hifehc~atl, 59 Miss., 594, the Supreme Court of that state 
sayi :  'Therc are fen- questions in the law upon which authorities are 
more 1lopele~;ly in couflict than upon the admissibility of declarations of 
:I tlecea.tt1 testator in support or in rebuttal of a supposed recotctflon 
of a tc~ta~l le i i ta ry  paper. I t  has engaged tlie attention and elicited 
the logic. of the greatest jurists n h o  h a ~ e  adorned the bench of this 
or any c.0111itry. -\gainst the admissibility of such evidence are to be 
f o u ~ ~ d  the names of Kent, Story, and Livingston, and in  favor of it  
those. of Kalworth,  Ruffin, Lumpkin, and Cooky. Certainly xr call 
hope to ntltl nothiug to the s t r e ~ g t l i  of an argument on either side, nliicli 
has alreatly been eslmusted by such men as these.' " I n  re Bai ley ,  130 
x. C., 30. 

'Ij'l~c lxopou~ider i r ~  his brief, in reference to the charge of the court 
belon, says: "The defi~iitioils of undue influence and fraud are  free 
from critivism and are supported by the decisions of our Court. The 
c~outentious of the propourltler and the caveators were set forth \ c ry  
elaborately. The  judicial malitlate as to how tlie jury should anslr er 
the isiue in t h ~  merit they found that the ai l1 n a s  procured to bc 
csecutecl h~ u ~ ~ d u e  i i ~ f l u e ~ ~ c e  or by fraud \!as properly give11 (assuiiiil~g 
that t11c re n as cvid(wcc of course upon the question) ." 

Gut the p ropou~~dcr  co~itcnds that  the court below did uot coinply 
lvitli C'. S., 564, tliat the court did not "state in plain and correct manner 
the eT itlcuce given in the case aiid declare and explain the Ian. arising 
thereon." 011 the record n c  cannot so hold. If propounder wanted a 
ellarge inore in detail, setting forth the lam applicable to the facts, 
proper pray9rrs for i~lstructiou should have been requested. 

Tlle court bclon. properly charged as to the burden of proof when on 
propountlcr and careator, to which there was no exception. In re Tl'~l1 of 
Rou lcrntl, ante ,  373. 

I t  may he noted tliat T .  J. Necks was n0t.a witness, although charged 
with fraud or undue influence on his sister. We think this may be rc- 
garded r c  a "pregnant circumstance." It'alher v. Walher ,  201 S. C., 
153. There were other facts and circumstances. On the evidence it Ira, 
a question of fact for the jury to determine. 

I t  may not be amiss, in a case of this kind, to say that there can be 
no reflection on an attorney \tho d rans  a \\ill. H e  does not alnays 
know the motive of the parties. 

Fo r  the reasons givm, in the judgment of the court below there is 
No error. 



('. H. STEPI3I:SSOS AXD WIFE, MISSIE DHUE STEPHESSOS, v. 
DUKE USITERSITY. 

(Filed 20 April, 1932.) 

1. d p ~ c l a l  and  Ewer E' d-Only questions presented by a1)pealing party 
will be considered by t h e  Supreme Court. 

Where, in an action by a fntlier and mother to recover clamapes for the 
mutilation of the body of their dead child, the deferdniit's clemurrer 
on tlle ground that the couil)l:~iilt ~vtts iiisutficiwt to state u cause of ac- 
tion is sustained as  to the motlier ancl overruled as  to the father, niicl the 
tlefendnnt docs not nyprnl from the judgment, in the S~ul)reinc. Court it 
will be deemed that the clefcildant admitted that the action could Iw main- 
t :~i i~ed by the father, aiid tlici questiou of his right to mniutnin the action 
will not be considered. 

2. Partwt a n d  Child A e-Father has  prefclsential r ight  t o  maintain action 
for  nlutilation of d c ?  body of nlinor child. 

A father's relation to his minor child ancl the conseqnent clutivs im- 
11osed on him by law clothes him with a preferential right of action over 
the mother of the child to bring a n  action to recover clamages for the 
mutilatioil of its clcad body, and where an action therd'or is brought by 
thr  father and invtlier joiiitly, n judgment sustaiiiing the defe~ldailt's 
demurrer as to tlie inotl~er \rill be sustained on appeal, and the 1)ro- 
visions of S. ('. Code of 1931, 13T(G), elititling the father ail11 mother 
to sll:~re equally in  tlie estate of a deceased child does not affect this 
rcsnlt. 

, \PPEAL b ~ -  plaintiffs f rom dlidyeffc, J . ,  a t  J m i u a r y  Tr r in .  I932,  of 
DL-RHAAI. 

T h e  record contaiils the  follo\ving coiicise s tnter i~ent  of tlie case on 
appeal  : 

This  is a n  action iilstituted i n  the  Superior  Cour t  of l h r h n i n  County 
to recover both con~pensa tory  and  punit ive damages against the  defend- 
an t  fo r  tlie alleged ~ v r o n g f u l  and  wilful  muti la t ion of tlie dead body of 
the child of plaintiffs. 

T h e  action was or ig i i~a l ly  iiistitutcd by C. H. Stepliensoil and elltitled 
"C. H. Steplienson 1 % .  D u k e  U~iiversity." 

H i s  H o n o r  J u d g e  Frizzelle a t  August  Term,  1031, crtlerecl t l ~ t  the 
f e m e  plaintiff be made  a p a r t y  to this  action, to whic 1 said order 110 
objection or esception was inade, a i d  tlle plai i~t i f fs  wen? allonccl th i r ty  
(lays f r o m  the date  of said order  to  file a new and joint co:ilplaint 
herein, and defendant was allowed th i r ty  days a f te r  t l ~ e  f i l i q  of said 
complaint to file answer o r  demurrer .  
-1 new joint complaint was filed in the action, and  tlefciidant filcd 

:I t lcmurrrr  to  the new joint complaint,  and the c a m >  tlien came on 
again for  llrariiig and 11 as heard before his  Honor,  Gar land  E. 3lidyette, 
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judge presiidii~g, a t  tlic Jaiiua;y C ' i ~ i l  Term,  1932, of said L)urham 
C o u ~ i t y  Supcjrior Court .  H i s  H o l ~ o r ,  Jut lge Midyette, cwtered a j u d g n ~ w t  
" that  tlie c1emurrc.r as to the said -\lilinie D h u e  Stepheiison he, a i d  it  is 
lierc.1,- sustai~ied,  but that  the t le i~iurrer  as to plailitiff C'. 11. Stcl~liellsoii 
be, :iiitl it is liercby ol-erruletl." 

T o  the  jutlgrne~it as c'iitered tlie plai i~t i f fs  cwepted ant1 assig~letl t h e  
same as error  a i ~ d  appealed t o  tlie S u p r e i i ~ e  Court .  

Tlie cleiiiurrer n a s  i l~terposcd upoil t h e  follon-big grouiid : 
1 .  T h e  fe71lc plaintiff is not elltitled to iliaintaiii ally a c t i o ~ i  do l ie  or 

j o i ~ ~ t l y  with her  coplaiiitiff oil arcoulit of tlie matters  m d  things set out 
ill tlic coriiplaiiit. 

2.  Tlic coiliplaiiit does liot s ta te  a j o i ~ i t  cause of actioii oil belialf of 
the p la i i~ t i f f s ;  if i t  rtatcs ally cause, \vliicli is denied, i t  statcSs tn.o 
causes-oile oil behalf of each of tlie plaintiffs. 

3. I f  tlir coniplailit states two causes of action, \vl~ic.li is doiiicvl, the. 
t\\-o causes l iare  bcmi iinproperly united. 

4. I f  tlic c o i i ~ p l a i ~ ~ t  states a j o i i ~ t  t3au.e of i ~ c t i o i ~  r i~t i t l i i lg  the p l a i ~ ~ t i f f  
to ~~oiiiili:il d i~ i l~ages ,  wliic~li is tleliieil, i t  seclis to rcJcorrr t1alii:igcs x.11ic.h 
art. 1)eculiarly 11ersoii:d to each plaintiff :111tl iiot to the plaiutiffs joiiitly. 

r .  Ill(: court sllstaiiied the dcinurrer as: to J P I ~ Z C  plai i~t i f f ' s  a 1 1 ~ g ~ l  coause 
of actio11 a i ~ d  o ~ c r r u l t d  it a s  to the cause s t a ~ e t l  by C. H. Stt~l)heli.;oil. 
The  1)1:1ii1tiffs csccytctl ant1 appealetl. 

A n i \ r \ ,  J. T h i s  action n a s  brought to recoler  damages f o r  the niuti- 
lation or autopsy of the dead body of a child. T h e  plaint i f fs  w r e  t h e  
cl i i l t l '~  p r e n t s .  T l ~ c  court adjutlged i11 effect tha t  the  fa ther  m a y  main-  
taiii the  actloll and  tha t  the  coinplaiiit does not s ta te  a cause of a c t i o ~ ~  
ill behalf of the  motlier. T h e  plailitiffs appealed;  the  defendaiit did iiot 
n p p c a l  W e  tllercfore t reat  as  conceded tlie defendant's satisfaction with 
the judgnierit arid i t s  acquiescence i n  t h e  coiiclusiori t h a t  t h e  acatioli m a y  
1)c pro~ecutet l  by tlie riiale plaintiff, aiid tha t  as  to liim the compla i i~ t  
states a cause of action. T h e  r ight  to bury  the dead is generally treated 
ah a cluusi-right of property. E'loyd c. R. R., 167 S. C., 55. I f  t h e  
fa ther  has a r ight  of action we ncecl discuss neither the  d i ~ c r g e r i t  ~ i e n s  
espreswcl i n  regard to the r ight  of property i n  the dead body of a 
l i u ~ i ~ a i i  being nor  the  lcpal r ight  of t h e  proper  person to prosecute a 
.uit for  i ts  inutilatioii. I n  this  S t a t e  tlie riglit to main ta in  a n  action f o r  
w c h  mut i ln t io~ i  has  heel1 recognized for  almost a tliird of a century. 
I i y l r s  1 % .  R. R., 147 N. C'., 394. T h e  single question n i t h  ~11iicli we a r e  
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now concerlicd is whether upon  tlie allegations ill the  complaint the f emc  
pl:ti~itiff,  tlie motller of tlle deceased child, lias a cause of action. T o  
this question our  ilirestigatioii sllall be restricted, because '(it probably 
i s  not wise, if proper, to attelilpt to  declare general rules beyond t h e  
case actual ly presclited." " A 

W e  have found  few cases deal ing with the  precise questioii aiid ill 

tliow ( w i i l i i ~ e d  tliere is apparen t  discrepancy of statemclnt i n  reference 
to  the riglit of parents  to  inst i tute  a joint action for  the  inutilation of 
the dead body of their  cliild. I n  l l e n i h a n  c. l T ' ~ i g h t ,  9 I,. R. A1. ( I n d . ) ,  
314, the  Court  sustailietl a joilit actioii fo r  tlie breach cf a co1itr:lct of 
b:dniciit by wllicli tlie ulidertakcrs and  funera l  directo -s agreed for  a - 
compci~satioii  jointly paid by tlie pareiits safely to  keep the body of the 
dccc>nscd cliiltl uiiti l  the  t ime nlieil tlie parents  rniglit be prepared f o r  
the i ~ i t e r n i e ~ i t .  T h e  question of a joiiit action seems not to  h a r e  beell 
raised i n  Llouglas c. S t o k e s ,  42 I,. R. -1. (Ky. ) ,  386. I t  was said ill 
C'ofy c. U a u g / ~ m n i ~ ,  48 A. L. R. (S. D.), 205, t h a t  by vir tue of a s tatute  
tlie d u t y  of burial  derolred alike upon t h e  fatlier and  the  motlier. 
I l ' r i gh f  c. Beart ls ley ,  S9 Pac .  ( V a s h . ) ,  172 was a11 action to recoler  
d a n i a g c ~  f o r  hreacli of a contract f o r  tlie proper burial  of a deceased 
cliild and  a joiiit nctioli n a s  upheld on the  grouiid t l i l t  persons wlio 
a r e  the  lawful  custodiails of a deceased body m a g  nlaiiltaill :ti1 action for  
i t s  tlcsccratioll. These and other  cases of like tellor a r e  not decisirc of tlie 
qucstioli before us. 

Tlicre a r e  otliers ill vliicli suits f o r  niutilatioli brought by the fatlier 
alolie were uplield. 111 B u m e y  c. C I / ~ i l d ~ ) z ' s  I l o s p i f a l ,  47 S. E .  (Mass.) ,  
401, tlie demurre r  raised the  questioii wlietller tlie fatlier of a cliild, 
who was i t s  u a t u r a l  guard ian  and  who lind intrusted the child to :I - 
liospitnl fo r  t reatment  could maiiitain a n  action aga i r s t  the  hospital 
f o r  ail autopsy performed without  his  colisent. T h e  Court  held tha t  
the fa ther  as  the  n a t u r a l  guard ian  of tlie cliild was entitled to tlle 
possessio~i of the  body f o r  burial  and  heiug entitled to  i t s  possession 
could main ta in  all actioii against one ~v l io  unlawfully muti la ted the  re- 
mailis. T h e  Cour t  of , lppeals of Alabama has  sa id :  "The  r ight  of a 
fat l i r r  to  care for ,  watch orer ,  a n d  bury  the  dead body of h i s  riiiilor 
cliild h a s  always bee11 recognized and  protected by the law." B i m i u g -  
lram l ' m n n f c ~ .  LC 1 ' 1 z @ c  Cfo. C. S t i l l ,  6 1  So., 611. Also ill S o u t h e r n  L i f e  
cC. l i e a l f h  Ins. C'o. I . .  J I o ~ y u n ,  1 0 5  So., 1 6 1  : " I t  is  without conflict i n  
this case t h a t  plaintiff was t h e  fa ther  of the  deceased; illat, if lie ( t h e  
deccascd) h a d  a wife living, the ~ v i f e  was not present and hat1 notllilig 
to do with the  custody of the body. I n  the absence of the v-ife the f n t h w  
had the  lawful  custody of the  body, a i ~ d  it was his d u t y  to give it 
decent interme~it ."  
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F o r  n niit of a more c2oilil)lete qtatenicilt uf tlle facts  n e slloultl lic-itatc 
t a  ncwpt  tlicw d c i ~ i ~ i o n s  a s  coiltrolli~ig ill the present case. TTe l i ,~ve  
i.ite(l thr in  ill coiitrast nit11 those rtyresentilig the oppos i~ ig  icx as 
i~ l t l i cn t i i~g  rli\ erging lilies of tliought. 

A h o ~ i g  our  on11 tleciaiolis Floyd 7%.  Ii. I?., ,\rrp~n, is tlie ~lenrc~st  :ID- 
proncli to the  idclltical question prcbeiitctl by the a p l ~ e a l .  Tllcrcl the 
iliotl~c r ,  nl i i lc  t l ~ c ~  fa ther  n a s  l i ~  i i ~ g ,  institutetl ail action aga in i t  :I rail- 
r o ~ d  c20mp:my for  the nfgligtmt iiiutilation uf the dead body of 1 i i ~  soii. 
, , l l i e  father, nl io  I\ as  a ilomiiial par ty.  d i sa roned  a n y  riplit to rcc20\cr 
ilnmngt i ill his  o \ \ n  behalf. I t  11 a?, therefore, regarded a s  her  suit,  :111il 
lrot hi.. Tlic Court  litltl tliat tlie iiiotlier could not main ta in  tlic actio11. 
7 .  

I 1111 r t i f i o  tlct rdencli n a +  t~ o-fold : ( a )  the  father, bcing the na tura l  
g u n r t l i : ~ ~ ~  of hi. clriltl, could b? r e a w n  of his  relat iomhip ant1 h i t  legal 
ob1ig:itionq aiitl rebpo~loihilitie., 1ii:rintain a n  netion f o r  a n  i~nantliorij .rd 
n u t o p y ;  (11) the ~ ~ i i . ~ . i ~ i n g  fa ther ,  if his c l d d  died intestate ni t l iout  
TT ifil or cllilcl~ cu, n a s  r~ntitletl to d l  tlic pcmoiial property of the ilcceaeed 
i.hiltl. P u h .  Lan s, 1911, cliap. 172. 

111 r e f e r e l i c ~  to tlic first propo-ition the  court observed tliat tlic fatlicr 
i. pri1ii:irily liable fo r  the k u p p ( ~ r t ,  mai~ i te l~ar lce  a:ld edu~: t t io :~  of l l l ~  
(*hilt1 as  l r e t n c c ~ ~  l i in~wlf  nut1 i t& mother ;  lie is  cnt i t l rd  to i ts  serliccs and 
( m x i n g s ;  the ~ , ip l i t  of :rctioii f o r  iujur-  to the  Ijersoii of his  c l d d  
(quotiiig f r o m  29 C'yc., 1637)  brloilgs p r imar i ly  to the  fat l i r r  :~iicl rr3\t\  
111m11 tlie doctrine of compmsatioii .  One  hasis of the r ight  of actloll 
naq said to he the rcsultiiig loss of t h e  s e n  ices of the child, h t  it  .ir a- 
~ t : ~ r ~ d  :I. t 1 1 ~  hetter T it11r tliat tlic r ight  of actioll rcqts llot onl> ~11011 tlie 
f : ~ t l i ~ r ' s  r i ch t  to SWT i c ~ s  but :11w 1113012 the d u t y  of care :lnd m a i ~ ~ t m a t i c e .  
If, i~lql i i rcd t 1 1 ~  court,  the fa ther  is  entitled t o  the preferential r ight  to  
~ I W  ill the cited i i i ~ t a ~ l c v ,  \ t h y  ]lot ~ ~ l i e r c  the body of the child, nit11 
nl ioie  d (wi l t  burial 111, is cliargcd, has  12ec11 nn~t i l a te t l  or dihfipurcvl a f t w  
tlc:rth ? T h c  u p i ~ ~ i o l ~  procccdq : "Ait  colilniol~ la\\ i t  was the du ty  of the 
f:itIier to  clecciitly i u t r r  his cliiltl and to defray 1lecess:rry espel~scs thereof 
if lip poq-e.ee(l t l lr  nieans. TToultl it not secni to follow logically au(l  
~ ia tnrn l ly ,  a s  tlie niplit the clay. tha t  if he  must attend to it, decel~t  
linrinl, he is e~ititletl  to recoler  fo r  a n y  iilrlignity to o r  defacement of 
tllrl botly by x h i c h  the  rlecc~lt iiitcrment is preveutctl o r  rendcrecl more 
difficult ! Wc a r e  unable to  p e ~ w i x e  n l i p  th i s  is  not so." 

True ,  it is said a i y u e ~ l t l o  tha t  the riglit to br ing suit goes to  tlic nes t  
of k in :  ant1 tlie act  of 1811, s u p ~ a ,  is cited i n  w p p o r t  of the conclusiol~ 
;innoul~cetl i n  Floyd's cnsc. , is a corollarv f r o m  this  p a r t  of the opi l~ioi i  
tlle :ippellnnts insist tliat the  mother, being elititled under  the act of 
1013 equally v i t h  tlie fa ther  to  t h e  estate of tlie deceased rhiltl, has  
equal riglit to  ri~aiiitaili  the  action. P u b .  L ~ V S  1915, chap. 3 7 ;  C'ocle 
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of 1031, see. 137(6). Tliis result does not necessarily follow. A careful 
prrusal  of the opiiiion xi11 indicate, we think, tha t  the  ~ c t  of 1911 was 
referred to p r imar i ly  ill support  of the  propositioii t h a t  t h e  father 's  
rc1:~tioti to the  child iiiiposed cer tain duties upon h i m  which entailed the 
p r i n ~ a r y  r ight  of suit i n  his naille i n  cases of th i s  kind. T h i s  thought  
was probably ill the  mind  of the  Court ,  f o r  i t  is said ill the dissenting 
opi11io11 tliat the s tatute  of distributions 1i:td no appl i t a t ion  mid tliat 
:III action f o r  t h e  tor t  n.as not required to  be brought  by the next of kin.  
O u r  co~iclusion is  tha t  the  father 's  relation to t h e  child and  the conse- 
queilt dut ies  iiiiposed upoii 11im by the  law, some of which h a r e  beeii 
cliunieratecl, a r e  of such character  as  to  clothe h i m  with a preferential 
r ight  of actioii and  tliat tlie judgiilent should be affirmed. However 
acute tlie inother's suffering i n  comparison with tha t  of the  father ,  we 
a r e  liot now coiiceri~ed with the  doctrine of mental  angu  sh beyond sug- 
gestiiig t h a t  tlie practical difficulty of assessing damages ill a j o i i ~ t  
actioii of th i s  ua ture  is  rernored i n  the  preseiit case by o x  holding tha t  
upou the  allegatiolis ill the coinplaint t h e  f a t h e r  h a s  t h e  r ight  of action. 
Quest iol~s possibly arisiiig arnoiig the  nest  of kin n h ? i i  there is 110 

surv iv i i~g  fa ther  o r  niotlicr must be solved when they a r ?  properly coli- 
tcsttd. J u d g m e n t  

Affirmed. 
-- 

GEORGE W. EDWARDS I-, B E R S I C E  E .  T U R S E R  ASD H ~ ~ ~ B A X D ,  E D W I S  
U. T U H S E R ,  L1SVIIJ .E I<. J I A R T I S  ASD I. E. CARLYLE, TRUSTEE. 

(Filed 20 OApl, 1932.) 

Pleadings E a-Amendment in this case held not to substantially change 
the cause alleged and pleadings were not inconsistent. 

IYhere the purchaser of lands under a foreclosure salt? of a mortgage 
brings ejectmelit against tlie mortgagors in possession who deny the 
validity of the mortgage under which the lands were sold, it  is within 
t l ~ c  discretion of the trial court to permit the plaintif: to amend his 
complaint to allege tliat the defendants had given other mortgages on 
tlie same land arid ask that if the mortgage under which he claims be 
declared void that he be subrogated to the liens of the prior mortgages 
and tliat the lands be sold to enforce the same, there bein: no substantial 
departure by the amendment from the cause originally alleged, and the 
1)leadings not being illcoilsistent. C. S., 647, GOT. 

.\ITEAL f rom l In rd i , l g ,  J., a t  F e b r u a r y  Term,  1932, of FOKSYTH. 
A f i r n ~ e d .  

Tliis Tvas a civil action ill ejectment, instituted ill the Forsytll  County 
Court ,  before liis Honor,  Oscar 0. Efird, judge presidjng. F r o m  a n  
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order qigllcd by the judge of the Eorsyth County Court overruliug a 
niotiol~, plc'a and a demurrer filed by the appellant, Bernice E. Tur i~e r ,  
to t lw alnellc!ed coniplni~it, as appears of record, Bernice E. Turiier 
al)p~:~let l  to the Superior Court for Forsytli County. The  appeal n a s  
lieartl I)t.fore his Honor, TI7. 1.'. Harding, judge presiding a t  the Eebru- 
m y  Term, l ! ) : l d ,  ~ r l ~ o  iigned a judgment sustainiiig tlie judgment of tht. 
Forsytli County Court, as appears of record. Bernice E. Turner ex- 
cepted to the judgnleiit of the Superior Court, assigned error and ap- 
pealccl to the Supreme Court. 

l ' u )  ,,;ah CE Deal f o r  p l a i n  fig. 
1 ' ~ g f o n  B. .Ll)bott and Has t ings  ie. B o o e  for defendants.  

C' I .XRI \~OS .  J. The plaintiff sued defendant Bernice E. Turl1c.r i n  
ejectnit lit. I n  a i i s ~ e r  she alleged that  the note secured by deed in trust 
under n llicli tlie land i11 coiitrovrrsr n as sold and at which sale plaintiff 
~ ~ u w l i a ~ e t l  n as a forgerv; therefore the sale under same was inoperatire 
alitl  old. The plaintiff was allo~i,cd to amend and filed an  aincndecl 
c~omplail~t. R o b z ? ~ ~ o n  r .  TTr~1 l~uy l~ l~y ,  67 S. C., 84. 111 the amended 
collil)liri~~t tlic l~laiiitiff has not alleged two causes of action, but has 
only :I-kctl for a l te rmt i re  relief. The  plaintiff's pleadings are not iii- 
c.oiisi>triit. H e  alleges that tlie last deed of trust ~vhicli was foreclosed 
was T d i d .  The clefmidaiit denies this. Tlie plaintiff then alleges that 
the three l~rer ious  deeds of trust nere  d i d .  That  is not i11 fact in- 
ro~lsictc 11t n itli his f in t  :~llegntion. I n  otlier words, the plaintiff alleges 
that all four deeds of trust are ralid. Tlic defendant contentls that none 
of thenl are. Tlie plaintiff asks for alternative relief, drpciirling on 
11ou tlic facts may h r  found. 

7'he dtfendalit, Bernice E. Turner, contends that the a i n e d e d  com- 
plaint is a departure. TT'e cannot so hold. 

C. S.. 547, iq as follons: "The judge or court may, before and after 
judgment, in furtherance of justice, and on such terms as niay be 
proper. anleiid any pleading, process or proceeding, by adding or strik- 
ing out the name of any party;  by correcting a mistake in the mine  of a 
party, or a mistake in any otlier respect; by inserting other allegations 
liiaterial to the case; or nhen the amendment does not change substan- 
tially the claiin or defense, by conforming the  pleading or proceeding 
to the fact prored. When a proceeding taken by a party fails to conform 
to lan in mix respect, the tr ial  judge niay permit an  amendment of the 
proceeding so as to make it conformable thereto." 

Tn McIntosh, N. C. Prac.  & Proc., par t  sec. 479, at  pp. 510-11, is the 
follo~iillg : "The plaintiff cannot in his reply set up  a cause of action 
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different from that contained in  his complaint. Such pleading is a de- 
pnrture, and is g o ~ e r n e d  by the provision that  the r e d y  must not be 
iliconsistent with the complaint." 

3Ic11itosl1, supra,  part see. 487, a t  p. 516, says:  "Thtt statute permits 
rill aniclidnient in the discretion of the court, 'when the amendment does 
not change substantially the claim or defense.' This is  foulid in con- 
nection with the amendment to make the pleading conform to the proof, 
but it has been applied generally to all amendments made under order 
of court. The pleadings of the parties fix the nature of the action, and 
it is not subject to arbitrary control, and the court has no authority 
to allow an amendment which makes a substantially new action, except 
by consent of the parties. 'This would not be to anientl, in any proper 
sclise, but to substitute a lien. action by order, for and in place of the 
peiiding one.' This is in the nature of departure in pleading, and it may 
arise by ilitroducilig new allegations, which change the nature of the 
action or new parties which have the same effect." (Quoting from 
C ' l c d e n i n  v. T u r n e r ,  96 N. C., 416, and citing other ct3ses.) 0lnzstead 
1..  Raleigh,  130 S. C., 243; Parker  v. Real ty  Co., 195 5. C., 641; 
Gibbs c .  X i l l s ,  198 K. C., 417; Jones v. V a n s f o r y ,  500 S. C., 582; 
LyX.es c. Grove, 201 h'. C., 254. 

C. S., 507, i11 part, is as fo l low:  "The plaintiff niay unite in the 
sniiie con~plaint  seleral causes of action, of legal or equitable nature, 
or both, where they all arise out of (1)  The same transaction, or trans- 
action connected x i t h  the same subject of action," etc. Shafer  c. B a n k ,  
201 S. C., at  p. 419. 

The causes of action which plaintiffs rely oil arise out of or are 
colinected with the same subject of action-bottomed on the same in- 
debtedness. 

I n  'Il'allace v. Benner,  200 S. C., at  p. 131, we find: ( T e  think the 
principle applicable in this case is clearly set forth in  Jones on Nor t -  
gages ( 8  ed., 1925), part see. 1114, pp. 559-560: 'There is clearly no 
scope for the operation of the principle of equitable subrogatioli in a 
case of ordinary borrowing, where there is no fraud 01' misrepresenta- 
tion, and the borrower creates in favor of the lender a new and valid 
security, although the funds are used in order to d i d l a r g e  a prior 
encumbrance. I n  such case, the lender is treated as a mere volunteer 
ill the transaction. But  the rule is settled that, where money is ex- 
pressly advanced in order to extinguish a prior encumbrance, and is  used 
for this purpose, with the just expectation on the part  of the lender 
of obtaining a valid security, or where its payment is secured by a mort- 
gage which for any reason is adjudged to be defectivt; the lender or 
mortgagee may be subrogated to the rights of the prior encumbrancer 
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uliose rlaiiii he  has  satisfied, there being no illtervcriirlg e q u i t r  to  pre- 
relit .  I t  is of tlw esseilce of tliis doctrine tha t  equity does not allow 
the eiiculiibraiice to become satisfied as  to t h e  adrancer  of tlie money 
f o r  ~11~11 l ~ n q ) o w s ,  but  as  to  hiin keeps i t  alil-e, and  as  though i t  lind 
been as-iguecl to  h i m  as  security f o r  the monep," etc. 

111 the niilei~ded complaiiit i s  tlie folloniiig p rayer  f o r  judgiiieiit : 
*'(I) T h a t  tlie clefendailts, B e m i c e  E. T u r n e r  and  her  husbnutl, E d n i n  
L). Turner ,  be reinoletl f r o m  the  possession of the  lalitls, aiid that  the  
plaintit? bc placed ill 110-srssioii thereof;  t h a t  the costs of this  actioil 
to be taw11 agaiilst the defendants, Bcr i~ ice  E. Turi ier  a i d  E d w i i ~  I). 
Turiier.  ( 2 )  T h a t  if i t  be adjudged by tlie court tliat tlie i ~ o t c  aiicl deed 
of t iu - t ,  of 2 3  -\pril ,  1929, a re  forgeries a s  to  tlie defendant, 13eruiw E. 
Tnrlicr.  the court adjudge tliat the plaintiff is subrogated t o  the r ~ g l l t >  
tha t  L i i i ~  illc I<. Mart i l l  n o d d  l l a re  liad uiltler a n y  nlld al l  of tl ir~ tlirce 
p rm iou. tlecdb of trust,  aiitl that  tlic court derree tha t  the  pluii~tiff is 
entitlet1 to a lie11 011 said lands to becure h i m  i n  tlie sum of $2,640, nit11 
iliterc-t tlicrcoil f rom 23 ,Ipril ,  1929, mid t l ~ t  the  court apl~oi l i t  a coni- 
i l i ~ ~ ~ i o l l t ~ ~  f o r  the  purpose of forcrlosii~g. s a i l i ~ ,  aiid t h a t  the  11et nmoulit 
rcsul t i l~g fluill said foreclowrc be applied to the i~idcbtediicss of B e m i r e  
E. T u l  ~ i c  r ,  Ed \ \  ill 1). T u r n e r  aiid Lllir illc K. J I a r t l n  to the  plaintiff i n  
the huili of $2,640, nit11 iiitcwst f r o m  2 3  Apri l ,  1929. ( 3 )  Tliat tlie 
court giallt  the p1:liiltiff' wc.11 otlicr a i d  fu r ther  r ~ l i e f  a5 ilia! 1w ju>t 
ant1 lwopc1." F o r  tllc rc~rwiis  g i \  cw, tlw judgment of tlic court Iwlon i, 

.1ffir111t?i1. 

(Filed 20 Al)ril, 1032.) 

1. 1,arcc.n~' .I c-l'li~sical prescncc at time of commission of the crime is 
not csscntial for conviction of larceny. 

2. Criniinnl Law L e-Instruction in tliis case held not prejudicial to 
t l ~ c  defendant. 

In  n l,rosecution of several clefendants for tlie larceny of a cow the 
di\i.itrn of the proceeds from the sale of the cow is not a n  elcment of the 
crimc, arid on the question of the guilt uf one of the defendants a charge 
of the court requiri~ig that the jury should find that he received a part 
of the proceeds before convictinc: him, if erroneous because not supported 
hy the cr-iclence, is not prejudicial to the defendant. 
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3. ('riminal Law I ~-EITOI- in statement of contentions sl.iould be brought 
to court's attention in apt time. 

AII i11nt1rertcnc.e in the st:~tt'mc>nt of the contentiol~s of the Stntc il l  

;I r r i n ~ i ~ ~ a l  ltrosccntion  nus st be brought to the trinl court's n t t e ~ ~ t i o n  
in n11t tiur. 

IJKc)~.I)Es, <J. C a n  n person be conricted of l a r c c ~ ~ y  n l lo  is not p r e w ~ t  
1111m tlic cr imc is comniittetl? 

Tlic jntlgr charged the j u r y  as follows: 
" S o w ,  ~ C ~ I I ~ ~ P I I I C I I ,  the court  c l~nrgcs  you tlint i f  ~ o u  fintl t h a t  Doc  

J loorc a11tl TVliiteliurat, or  citlicr of thein, e ~ ~ g a g e t l  the sale of :hat cow 
nliic.11 was to  be s to lc~ l  and turned to bcef, ni~tl  you find tha t  31:1nniiig 



\\.:is a l lar ty  to i t  :~ii(l t h a t  lle suggested i t  to the o t l~ors ,  or  r i thc r  of 
t11(m. : I I I I I  t ha t  iii c o i i ~ q u ~ ~ i ~ c e  of liis sugg(~s t io~ i  a n d  d i r ( , r t iu~ i  tha t  t1ic:- 
or  cit11c.r I I ~  t l ~ c i n  (lid steal the, c o n  :ilitl b u t c l ~ c r  i t  alitl sol1 the  I w f  a1111 
r \ l : lni~i~ig 1<11t.\\- i t ,  that  lic \\.as coiil)crntil~g wit11 th ( 'n~ ,  par t ic ipated ill the 
chiltire c ~ ~ t c r l ~ r i s e  wi th  tlic'm niitl e spec tc~ l  to gct, n ~ ~ t l  did gc3t a l):"t of 
the lruc~c,11.\  of tlic eo\v, I csllarge you t h a t  tliat ~voul t l  inak(, hi111 jnst 
:I.; guilt? of t11c I:~rcc,i~y of t l ~ c  cow :IS if h e  ha11 n r t ~ ~ : i l l y  anil 
11ntciit.rt~rl the row alltl soltl i t  l~ i r~ i sc l f .  . . . I t  makes ~ i o  t i i f f r w ~ ~ c c ~  
\\.Ilctlli'r 11c' \raa presellt o r  ~ ~ o t ,  1)crnusc. i t  n-ould he n-hat the In\\- c :~l ls  
i ~ ~ i ~ , / i c . c ~ l ~ ~ v i ~ i ~ ~ t i t r i s ,  lic woulrl he a p a r t y  to the  cnt i rc  t r anrac t io~ i ,  a1111 
nll t11rc.c. ~ o u l t l  Ile gui l ty ,  if you find tha t  all  tlircc were c o i i p ~ r a t i ~ i g  
ill ~ ) I I ~ S I I : I I I ( Y  of n ( ~ O ~ I I I I I O I I  pu r11os~  ill stcaliug th i s  con. niitl l~ntc . l icr i i~g 
i t  I 1 . . . Son. .  g e ~ i t l ( m c ~ ~ ,  if you a r c  sntisficd I,cyo~itl :I 
1~~:~wi1:11)1(~ ~lo1111t t1i:lt l I ( ~ o r c ,  : I I I ( I  ~ I ~ I I I I ~ I I ~ ,  o r  (4tIivr of tlic~til, (>11tcre[1 
illto t l~c ,  ; ~ g r t v ~ ~ c ~ ~ i t ,  I I ~ I O I I ' : ~ ~ ~  ( c ~ i t o r l ~ r i w  wit11 Pc~:~r l i c  TVl l i t (~ l i l~ r~ t .  111' 
cwgagiiig tlic S : ~ C  of tliis llccf. to s t ( ~ 1 1  this  con. n11t1 ]la\-c i t  l~u tc~ l ic~rc~~l  
n ~ ~ t l  (.:irry i t  ott' and sell i t  :111tl tlitl i t ,  i t  ~voultl  Iw your  tI11ty to r e J t u r ~ ~  
:i vt~1~1ic.r of gui l ty  :IS to l~ot l i ,  or  citlier of t l ~ e ~ i i ,  if you : ~ r o  st1 
s:~tisfio~l of t l ~ c i r  gui l t  Iic~,~.oi~tl :t rc>:i.i.o~~alil(~ doubt,  if yo11 a r c  ]lot w 
,.:~ti-fic~tl yon n-oultl r c , tu r i~  n ~cr11ic.t uf I I O ~  g u i l t -  ns to l~ot l i .  or  sllc.11 
olle of tl1c.111 a s  yo11 111:ly filld 11ot gui l ty ,  tlic I ~ u r d ( ~ i i  Iwiilg u p o ~ i  tlic S ta te  
to finti-Cy >-(III of t l ~ r *  gui l t  of hot11 lwyoiitl :I r ( , : r w ~ ~ n l ~ l e  tlo1111t." 

I ) ~ . < I . I I - . - ~ I I ~  ~111, I ~ I , ~ I I I I ~  of I:ir(0[>11y ill ,Y. I , .  O t * ~ i ~ ~ ~ c s l ~ ,  I S ?  1. ('., ,\\!I. 
109 S. E:.. 6 2 6 ,  / / r i k c ' .  .T.. s :~ i t l :  ' ( . \ I  to tllis offcme, our  t lwisioi~s  ar tL 
to tl~c. c ~ f f c ~ c . t  t ha t  tl~c.rc. Cali l1(1 I I O  :iwessoric~a, 11nt all  who :1i11. :11112t, 
: 1 ~ 1 ~ ~ i . ~ ( ~  01, ; ) r o ( ~ ~ ~ i x ~  t l t c ~  P I , ~ J I I O  : I ~ P  1)ri11ri1):11~." ,\'. 1 , .  A \ f f ~ ~ o ~ l ( l ,  95 S. (-'., 62'7 ; 
,\'. r - .  b ' ~ ~ . ~ ~ .  !)4 S. ('.. 925. A\ftc>r :~tl\-c,rtiiig to tht. a g r e c r l ~ c ~ ~ t  117 tlie, 
p:lrtit,> t111, 011i11io11 ~ ~ o i i ( ~ l ~ ~ r I ~ ~ q  ;IS folloivs: "T11e fai+t tha t  tliiq :~rr:i:igt)- 
I I I P I I ~  ~ 1 1 , 1 1 i (  11 of 111:ay II ; IT(> n i i l o l ~ ~ ~ t ( d  to a co l~sp i racy  to steal tloo.< ~ i o t  
r~ I I ( I I ~ Y  t11,. ~ ~ Y ~ I I ( ~ ~ ~ I Y  ~ I I ( , ( I I I I ~ J I , ~ ~ ' I ~ ~  ( 1 1 1  tl~c, i.qsut~ p r t w ~ ~ t c d ,  it (~1c~:irly 
tentl.: to ..11on- t1i:rt : ~ l ~ l ) c ~ l l : ~ ~ ~ t s  ntl\.isctl :111tl procurctl t l ~ c  c r i ~ ~ t c ,  : I I I I ~  ~volll , l  
justif!- a co l~~ic . t io l i  for  tlw c o ~ ~ s u ~ n i i ~ a t c ~ ~ l  off~ilsc. ' '  

( ' o ~ ~ s c ~ c ~ ~ ~ t ~ l ~ t l y  11liysicaal llrc8wllcr a t  t l ~ c  ,scc>~~c of 1:1rrc>11y ia 11ot tlwiiirvl 
to 11c~ : I ~ I - I I ~ I I ~ ~ , ~ , I -  cwo~~t i : r l  to collvic~tio~i if it :lplxLnrs t1i:rt t11v d ( ~ f ' i ~ ~ l d a ~ ~ t  
: ~ r t n a l l y  ":itl~iictl ant1 ~)rocnrcvl tl113 criinc." or  :~i( lwl  a11t1 : ~ l ~ c , t t c ~ l  the 
coiui~~i .qsic~l~ t l~crcof .  'i-IicrC is 110 ( T ~ ~ ~ I C T  t11:~t t h  d d ( ~ ~ ~ ( h i i t .  M : I I I I I ~ I I ~ .  
r w c ~ i ~ . c ~ I  ally 11nl.t of t l ~ c ~  l~rocectl,; of the, snlr of t l i ~  11c~f  :11ltl lic i l~s i s t s  
t11:1t tl~tz i ~ w t r w t i o ~ ~  of tlw triitl judge to ~ I I C  j u r y  ( ~ ~ l ~ t : l i n i l ~ g  t h ~  PS- 

11rwsion tha t  tlir d c f w ( l a n t  got "a p a r t  of the procwtls of the con." i.: 
error.  H o v . r ~ e r .  cl.eii if it be C O I I C P ~ C ~  tha t  this  stati.iiiclilt \\.:IS c2rror. i t  
n-:is error  n p i l i c t  the S t a t e  ra thcr  t l l a ~ i  thc  d ~ f c ~ ~ i d : r ~ ~ t ,  b e r a n s ~  it iln- 
posed ~ i p o n  the  S t a t e  n Iwa~- ie r  hurtlen tllan it var- rnql~iretl  to bear, fo r  



634 I S  THE SUPIIENE COrHT. [2W 

the rcX:~soil rlint the clcfcl~da~it  n o u l d  be gui l ty  if the j u r j  foullcl beyolid a 
i ~ : ~ ~ o i ~ a l ~ l e  doubt tha t  lie aitietl, abetted, advised or  procured the  corn- 
niiasio~l of the  cr ime n.1ietlier lie shared ill the  111-oceed,, thereof o r  not. 

T h w c  is fu r ther  exception to t h e  fact  that tlie t r ia l  judge state11 t h a t  
the S ta tc  c o ~ ~ t c n d c d  that  the  t l c f c i ~ t l ~ ~ ~ ~ t ,  l f a i l ~ l i ~ l g ,  r c c e i ~  ed $10.00 of t h e  
1 w o r o ( ~ 1 ~  of the sale of the beef n 11m tlicre n-as 110 c\ i t lel~ce to support  
mr11 c o l ~ t c i l t i o ~ ~ .  B u t  this  Court  1 ~ s  iiivariahly held tlint all inndrer t-  
C I I W  ill n statcmt nt of c o ~ ~ t c n t i o ~ l s  must bc c.nlletl to the attelitioii of t h e  
t r ia l  jntlgcx a t  the  t i ~ i ~ e .  S. 1 % .  S / v o d / s ,  IS0  S. C., 563, 1 4 7  S. E., 601;  
,<. 1 % .  . l o h ~ r \ o i ~ ,  193 S. C., 701, 13s S. E., 1 0 ;  S. r.. ( ; ( J U I  rX,us, 19; S. C'., 
642, 143 S. E.. 10s. 

S o  cl~ror .  

J. D. HAl IRIS  r. I.. C. BVIE .\SD GAT,IX HARRIS.  n y  111s SEST FRIESD, 
J. D. HARRIS ,  r. 1,. C. EUIE. 

1. Contracts F c-ruder the allrpatio~is in this action for breach of con- 
tract the adn~ission of eridcnce of reasonable worth of swvices was 
not cl.1-01'. 

2. Trial I) a-\Vhci~e defendant clocs not more for ,iutlg:mmt as of non- 
suit 111. waircs question of sufficiency of the eridcnre. 



r .  

l l ~ e  I.-ue> subinittecl to the j u r y  and their a l l -ners  thereto n e r e  u q  

f ollon > : 
"1. i ) i d  the  plai~l t i f f ,  J. U). Har r i s ,  enter a contract n-it11 the tlefelltl- 

:111t, L. C'. Uule, as  allcgecl ill the complair~t  ? ,111sner: Teu. 
2. I f  so. did the  tlrfei~cli~lit break said contract ! - h s n  er : Yes. 
3. TiT1l:it tl~iinages, if a l l - ,  is the p l a i ~ ~ t i f f  ciltitlecl to r e c c i ~  e ?  L h s n e r  : 

$162.30." 
J ~ u l g ~ ~ i t n t  was re~ldcretl  on the  ~ e r d i c t  fo r  plaintiff and against the  

dcfericln~~t. 
( 2 )  2'111s i, :ui :ictiou brought by p la i l~ t i f f ,  Galen H a r r i s ,  by 11ii next 

friciitl. .J. 1). H a r r i s ,  :lg:ii~ist defei~duiit  fo r  breach of contract,  to  re- 
co \c r  of t l t f c ~ ~ i c l a ~ ~ t  tlic sum of $300 f o r  six i i lo~ i t l~s '  services at  $50.00 
a ~ i~or i t l i ,  ill conl~ection nit11 defenda~it ' s  da i ry  a b o ~ e  referred to. 

L)efc~i t l : i~~t  clenied that  he  e l e r  e~nployed Galell H a r r i s  "to drive oue 
of the  ( l t f w ~ d a i i t ' ~  111i1li trurk.: a t  a salary of $50.00 per  ino~ith." 

T l i ~  i*-uc ,~ubniittetl  to  the ju ry  mld their  answer thereto n e r c  a, 
fo l lon- :  "TTllat arnoullt, if any, i h  t he  plaintiff, Galell Har r i s ,  entitled 
to rcrc ir r of tlie dcf~ii(1aiit  ? h s w e r  : $200." 

Jutlgl~i(.iit n a s  reiidercJ on the  rerdict  f o r  plaintiff niid agaiust cle- 
fn~t ln t i t .  T h r  dcfeiidant escepted a ~ l d  av+ped errors  as  to  tlie s igu i t~g  
of botli j ~ u l g ~ ~ ~ e ~ i t z ,  rnatlc other escc1)tious ant1 as*ig~miel~t . ;  of e r r w  : I I I C ~  

:~plwtltvl to rlle S u p r e ~ l l c  Court .  

~ I . A R I < ~ O S ,  J. ( F i r s t  act iol~.)  -It the close of plaintiff's, J .  L). H a r -  
ris, e l i t l r~~cc . ,  and  a t  tlie rloie of all  the elidelice, tlefmclant made 1110- 
tiolls fu r  ju~lgi i ie l~t  as  ill case of ~ i o m u i t .  C'. S., 567.  T h e  court helo\\ 
o\errulwl  t l i t , ~  rnotio~ls, ant1 ill this n e  call see 110 error.  

Thc, 1)l:iiiltiff J .  I). 1I:irris teqtifietl, iii p a r t :  " X r .  Uuie pait1 llle 
$40.00 pcr ~ n t ~ n t l i  hut that  n a i  not the  contract exactly. T h a t  n a, tlic. 
co11tr:ic.t uut i l  n c  re:icl~rtl the g rade  Ll i ta~ltlnrtl .  . . . T h e  trntlc 
about m y  gt j t t i~ig half of the  profitq n a s  to s ta r t  \\1ie11 I got the d a l q  
~ : p  to -1 grade  - tandard.  1 tlemai~dcd m y  half of the profits the  first 
r i lo~~r l i  : ~ f t ~ r  it  n c ~ l t  up  to g rade  ,I, but he -nit1 \ \ni t  un t i l  n e  got a fev 
Illore co\\ d." 

W e  do ~ i o t  t l i i~ lk  there is sucli a nlnterinl \ ariance b ~ t w e e n  the allc,gn- 
t i o m  slid 1)roof tha t  tlrfcndant can c o n ~ p l a i ~ i  of.  Sfokt~s I , .  Il'aijlcir, 
104  S.  C'.. 394;  Uorse!) 1 . .  C'orlic~ff, 190 S. C., T S 3 ;  1:roli n I * .  I T 7 ~ / 1 ~ ~ ? ) z ~ .  
19G S. C., 247. 

TJ71iell rlirre is a n  espre.s coiltract f o r  a stipulated aniouiit and mode 
of c o m l ~ e ~ l w t i o l i  fo r  i e n  ices, the p la i l~ t i f f  c a n l ~ o t  abaudon the  contract 
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aiid resort to all a ~ t i o l l  f o r  a quantum meruit on a n  implied assu~ilpsit .  
I l o i~sey ' s  case,  s u p ~ a .  

( S w o u d  action.) Tlie plai~i t i f f ,  Galen Har r i s ,  testified, i n  p a r t  : "On 
12 M a y  1 began driving Mr .  Buie's milk t ruck.  EIe firetl Ben  McBryde 
and told fa ther  and  I t h a t  he  wautctl m e  to dr ive tlie t ruck  for  llim 
a l ~ d  tha t  he would pay  me $30.00 per  m o ~ i t h ,  tlie same lie lind been 
P : I , T . ~ I I ~  M~13rydc .  . . . 1 worked f o r  h i m  s i s  m o n t h  nilti he did 
]lot pay  rile nnyt l i i~ig.  I a m  c~laiming $>0.00 for  t h e  s i s  nlolitlls. N r .  
I3uie Ilc>vcr coliiplaiiied to m e  about m y  ~ r o r k .  H e  said I Iind tloiie ill1 
riglit. I was ]lot of age to  work f o r  h i m  a d  ask for  my pay. I left 
that  to  lily fntlicr as  lic was l i n ~ l t l l i ~ ~ g  the business t ra~i :nct io~i ."  

J. n. H a r r i s  testified, ill p a r t :  "1 have had tlie court  nppoilit m e  
as I I C W  friclitl of illy 8011 to br ing tliie suit.  . . . Nr. Dnie got dis- 
satisfied wit11 one of his  ( I r i~ .c r s  alid he  askctl iiie if I .liouglit I ~ o l l l d  
fi~iieli u p  nntl get ready for  grntlc ,l a11t1 Itat liiin put  Cr:11eli 011 :I t r l ~ c k .  
J told lii111 1 thought  I could :uid so we called Galen ov8.r ant1 he asked 
Galmi if lie would be williiig to drive tlie t ruck a t  $50.00 per niolitll, the  
S:LIII(. liatl bemi paving 3IcIlrytle. 3 I y  son w e l ~ t  to ~ ~ r l i  f o r  11im tlie 
~ ~ c j s t  ~ n o r n i ~ ~ g .  H e  wol.krtl six ~ l io l~ t l l s .  I ~ ~ e w r  got n IF 1lioliey fro111 
liilil fo r  Gnleii." 

1 1 1  this :~ct ion Galcn Hnrr i s ,  by liis ncst f r i e ~ ~ d ,  J. D. Harr i ; .  a g a i ~ ~ q t  
I,. (.". 1311ic.. a t  tlie elos(' of plailitiff's cvitlcncc. tlir d e f c l ~ d n l ~ t .  I<uic, did 
I I O ~  11io1.c~ for  j u t l g i n c ~ ~ t  as  ill casc of l ~ o l ~ s u i t  ill the court bclon., 1101, a t  
tlica c-low of all  tlie evitlc~ice, :IS lie had a riglit to do u d c r  C'. S., 367. 
By tlir fa i lure  of dcfe~i t lant  to follow strictly ('. S., 2G7, sujlrn, t l~r '  
q u e s t i o ~ ~  of tlic illsufficienry of c ~ . i d c ~ i c e  is ~ ~ a i w t l .  S o u - e l l  1 % .  l?n.qil i911 f ,  
15; S. C., 1 4 2 ;  I'ci~lnizd c. l i o s p i f a l ,  100  S. C., 314 ;  Batsoil  1 % .  La i~ i z t / i , !~  
( ' 0 . .  r i ~ l ~ ,  360. F o r  the rennolls giveli, ill t l i ~  j u d g ~ i l e ~ i t  of the court 
below wc find. 

S o  error .  
- 

C. C. LEE ASD WIFE, SIDSET HESTER LEE, Y. 1\IERCIIASTS G A S I i .  

(Filed 20 April, 103'7.) 

Lost o r  Destroyed Instruments R a-lVl~e~~e instrument  has  been lost 
provisions tlirrein for demand and retiwn will not prevent a re- 
co\eln3'. 

The provisions of n ccrtificnte of deposit tlint it should be payable u11on 
tlemand and return of the certificate will not prevent a recovery thereon 
against the hank n.11ere the certificate has been lost, the issuance and 
contents of the certificate not being in dispute, nor dces the failure of 
the plnintib to tender bond for the defendant's l~rotedion  rere rent sucll 
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recorerF \rlien the tlcftwlant has made no request therefor, and in this 
c3.e the eridence of the lobs of the in~trunlcllt  \ \as sufficient to be sub- 
mitted to the jury. 

( ' 1 1 1 ~  . icrIu\ ,  l x f o r r  I ~ P ~ ( I I ,  J., a t  Septeiiiber Term,  1931, of S a ~ r ~ s o s .  
0 1 1  31 October, 1914, 31rs. C. C'. Lee deposited i n  t h e  Vercliaiits U a i k  

of 1)urliai11 t l ~ t ~  sum of $300, a11t1 a t  the t ime of niaking the ticposit 
i t  ct i~ ed a certifirate fo r  saitl sulu, duly signed hy the  cashier of saitl 
ballli. S u b , t q ~ ~ e ~ ~ t l y  the plaintiff delirered saitl certificate of d e p o ~ i t  
to ( ' .  B. Grer>ii, c lwk of the  Superior  Court  of Durharn  County, iu  lipu 
of' a guar t l i a i~  ho i~d .  T h e  plai l~t i f f  filed a f i i ~ a l  account as  g u a r d i a i ~  and  
ieque"to(1 t l ~ p  c lwk to r e t i l r l ~  said certificate to  her, hut did not receire 
i t .  C'. I).. Grec.11 died i n  J u l y  or August,  1916, ant1 E. L. Tille) s11c- 
c . e ~ t l ~ t l  111m n .  clerk of tlic Snperlor  Court  of L)urham C'ourity. HP 
te-tifietl tha t  lie zalt the certificate uf deposit a t  one t ime 111 the preieiice 
uf M r .  G r t ~ l ~ ,  and  that  af ter  M r .  Grecu's death he  made a n  e s a n ~ i ~ i a t i o l i  
of a11 t l ~ c  palwr\  ill t l ~ ~  offit-P ( ' n l ~ r r ~  vcrtificatc* of th i s  kind nol~lcl  
or t l i l~:~ri l \  Iw p l ; r c ~ ~ I .  1 v e n t  tlirougli a l l  the paprr.. I did not find thi, 
c ~ i ~ i f i r a t c , ,  1 111:ttlc this  e x a n i i ~ ~ a t ~ o n  iiiimetliately a f te r  M r .  Gree~l ' s  
t l t  n r l ~ .  . . . TTc. had tn o certified public a c c o u ~ ~ t a n t s  checki~ig o\ cr 
t l i i ~ ~ g i .  Tli( j r\ erc. go111g or t r the rccortli to see x h a t  m o n q  h e  hat1 
: r ~ ~ t l  the iecuritlc. lie hat1 111 t h r  officc. This  p r p c r  n a s  not foulid a m o ~ ~ g  
t l~cm." 'I'lie olcl c o u r t h o u v  i n  I ) u r h n r i ~  n-as torn t l o \ i ~ ~  a l ~ d  a 11e1r court- 
lionvb (r t r tc t l .  TTIIPII tht' ol(1 1)uililing  TI^' d i - ~ l l i t ~ ~ t l e d  the records in  the 
( ' I~r l i ' .  o f i w  n c r c  inorctl to a location 111 tlirl Gccr l3~1ldi11g p~ii(1111g 
tht c20rl~l)letion of t 1 1 ~  11cu structure. 

J n n ~ c  i S t o l ~ c ,  a- is ta~i t  clerk of the Superior  ('ouit of D u r h m n  Courity, 
I\ 1 1 0  11:i~ licltl such ofic~cl sil~cc. J a i ~ u : ~ r y ,  19.32. testified : "I h a r e  ieurcl~ecl 
t l ~ r  I I ~ : I I I I  oficr> ill er r r y  nook and  corner ill t l ~ r ~ c ,  but n e 11n~ c a big 
~ a u l t  that  ha. a n  accuinulat io~i  of paper>,  al~cl it  is i ~ o t  \\liere papers 
of tlii, k i l ~ d  nould  ortlii~:rr~ly be kcpt.  I l i a ~ e  not fo111id t l ~ e  ccrtificnttl 
of t l t y ~ ~ t . "  T h e  ni tnes* fur ther  teztifietl tha t  11e had vnrcl ied i n  "dead 
r anl t  n l i c ~ e  oltl rccortls a ~ r d  t l i i~igs  a rc  tluml)etl. T l l r  tlcacl r aul t  iq about 
30 f tvt  .quare. I t  i, a hig filr of old rliagiqtrates' report,  fo r  tlic paqt 
t u ~ l ~ t y  jcjar,. . . . I fou l~ t l  t l irre nn accu i i in la t~o~i  of J u d g e  Green', 
old curl r y ) o ~ i c l n ~ c c .  1 liar e lookrtl tlirougli ollc or tn o hose- dorr 11 there 
fo r  this rer t~ficnte .  There  a re  nhout t n c ~ ~ t y  hosts  therc. . . . I did 
liot fill(] an) a c t i ~ e  palm- of all:, l i i l~tl  tlwre. T h i s  r\oultl not he a 
l ~ r u l w r  pl:icc2 for  ac t i re  1 ~ 1 ~ 1 s  like :I certlfirnte of clcposit or a l iy th i i~g  
of r aluc.'' 

Tlic issue.. n e r e  as follou s :  
I. '.T)irl tlic plai i~t i f -f ,  as  oniicr ant1 Iiold(r of the certificate of de- 

l m i t ,  luescnt tlic said wrtificnte of tlcpo.it f o r  payment and demand 
pyl l ie i l t  uiider the  ternis autl p r o ~ i - i o ~ i q  thereof ?" 
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2 .  "Was the certificate of deposit No. 1483, issued by tlie Merchants 
Bank of Durham (described in the answer), lost or destroyed while 
in tlie liands of the clerk of the Superior Court of Durham County, and 
cannot now, after due diligence, be found? 

3. ( 'What amount, if ally, is tlie plaintiff, Mrs. C. C. Lee (now Mrs. 
Sidnia Perry) ,  entitled to recover of tlie defendant?" 

The jury answered the first issue "So," the second issue "Yes," and 
the third issue "$500 at four per cent interest." 

From judgment upon the verdict, tlle defendant appeded. 

Smifh & XcLeod and Fai?*cloth LP' Fisher for plain ti,?^. 
JfcLendon & HetlricT,., J .  D. Jolznson and Bralcley .E Gantt for de- 

fendant. 

BROGDEX, J. The defendant resists recovery upon three theories : 
1. There was no sufficient evidence of loss or destrui~tion of the cer- 

tificate of deposit. 
2. Such certificate Tvas payable upon demand and upon the return 

of the certificate, and there was no evidence of such return or demand. 
3. There was no sufficient evidence of tlie loss of tlie iilstruinent to be 

submitted to the jury. 
The  issuance and contents of the certificate were not i11 dispute. T h e  

was sufficient evidence of tlle loss of the instrumelit to be submitted to 
tlie jury. Bank c. BrocX.ett, 174 K. C., 41, 93 S. E., 370. 

The contentions of defendant x i t h  respect to presmtment and in- 
dem~i i ty  have been decided adversely by this Court in T1700fen v. B ~ l l ,  
196 S. C., 654, 146 S. E., 705. 

No error. 

A. S. GRADY, RECEIVER OF FARMERS A S D  MERCHBYTS BAKK O F  
BIOUST OLIVE, v. S. L. WARRES ET A L .  

(Filed 20 April, 1932.) 

Pleadings E a-Whew action is dismissed for misjoinder of parties and 
causes the court has no jurisdiction to allow amendment. 

Where an nction has been dismissed for misjoind~?r of parties and 
causes the nction is not pending and the court has no power to allow 
a motion to amend the pleadings under the l~rorisions of C. S., 513. 

APPEAL by plaintiff from Harris, J., at February Term, 1932, of 
WAYNE. Affirmed. 
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Il'eague LC. Dces ,  J .  F a i s o n  T h o i n s o n  a n d  l i ~ n n e f h  C .  Royal1  for  
t rppe l lan  t .  

La)igctoti ,  _ l l l i>n & T a y l o ~ ,  D i t X i n s o n  d! Frcen lan  nnrl R. D. Jo1~11\on 
f o r  ccppeliecs. 

A n l ~ r i ,  J. T h e  plaintiff filed his  complaint in  a n  action cntitletl :i.; 

a h o w .  to n hicli the  d e f e ~ ~ t l a n t s  demurred. F o r  niiajointler of parties and 
cauqes of action J u d g e  C o n p e r  sustained the  demurrer  and disriiissctl 
the actioii. O n  appeal  the jutlgmcnt was affirmed, this Cour t  obscrx iiig 
tha t  the act of 1931 amending C. S., 4.56 (Puh .  L a n s  1931, chap. 234, 
v c .  I"), applies only when the  plaintiff is i n  doubt as  to  the persons 
f rom nhoni  he  is entitled to redress on his c a u w  of action. G m d y  c .  
1T7crrren, 201 X. C., 693. 

TVlien tlie dcn~urrc.r was s u s t a i ~ ~ e t l  f o r  misjoiiider of par t ies  and caust.5 
the a c t i o i ~  was dismissed. H U H &  c. d n p l o ,  193 S. C., 576;  I I a r i ~ s o n  v .  
l ' t a n s i t  ('o., 192 S. C., 545;  R o b ~ n s o n  2.. TT7i11iams, IS9 S. C., 256. 

TTitliin ttw d a j s  af ter  the receipt of the certificate of tlie Supreme 
Court  tlie plaintiff n i o ~ e t l  on t h e e  days' notice fo r  lear e to aineiltl tlic 
complaint by s t r i k i l ~ g  out a l l  allegations relat ing to  the  Citizens B a n k  
and by qtrikilig out the Citizens Banli as a p a r t y  defendant. J u d g e  
Har r iq  properly (leilied tlie nlotion as a n1attc.r of la\!-. 

T h e  right to amend the con~pla in t  upo11 three (lays iioticc u~i t l c r  C. S., 
515, n h m  a dciiiurrer is  sustaillecl, has  no application to cases i n  which 
tlie a c t i o l ~  hap been dismissed for  miqjoiiidcr of par t ies  and causes. 111 

+ucli elelit  tlie ac t io t~  is not peiiding and tlie court is ni t l iout  jurisdic- 
tion to  allon. the a r i i~~i t l inen t .  Judgnient  

Llffirnied. 

CLARFX('E H. JIACIiAT A Y D  EDWARD ARJISTROSG, AGEST, V. C. 0. 
MEREDITH A \ D  SOUTHERS REAL ESTATE ('OJIPASP. 

(Filed 20 April, 1932.) 

Payment A c-Paymmt of amount of mortgage debt to clerk is not pay- 
ment to the mortgagee, there being no statutory authority tlwrefor. 

TT7here in a w i t  to restrain the forecloiure of a mortgage a controrer.g 
ari*es hetveeli the n~ortgasor and the mortgagee as  to the amount clue 
therrnnder, and the mortgagor depoqits the amount claimed to Ire due by 
him n i th  the clerk of the Puprrior Court and liaq notice to he served on 
the mortgasec that tlie amount ~vould he paid to him upon surrender and 
cancellation of the note and mortgage, and the iqwe a <  to the amount of 
the debt is anwered  in faror of the mortencor: Held, a judgment order- 
ing tlie cancellation of the note and nlortgaqe and l?ermanently enjoinin:. 
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the foreclosure of tlie instruulfnt is erroneous, the papment to the clerk 
lint being l)ngmeiit to tlie mortgagee, tlie clerk being the agent of the 
mortgagor n~icl not the iuvrtgngee and there being 110 statutory author it^ 
for bucli l~~pll lc i i t  to tlie clcrk. 

-IPPIAL by dcfeiiclant, C. 0. lIeredi t l i ,  f roni  11-arlztX, J., a t  Septcm- 
bcr Tcrni,  1931, of G ~ I I . E ~ R D .  S o  w r o r  i n  tlie t r i a l ;  e r ror  i n  the  
jutlgmcnt. 

Tliis 15 all action f o r  a pcrmn~ien t  iii jul~ctioii ,  r es t ra i i i~ug  tlie defelicl- 
nut, C. 0. Mercdltli  aiid his  ngelit, Sout l l c r~ i  Rea l  Es ta te  Coiiipan-. 
froni scllilig tlic l a~ i t l  described ill tlie colnplai~l t  uncici. tlie p o w r  of 
sale contni~iccl ill a ~l ior tgage executed by Jesse Cole a id wife, under  
~rlio111 plaiiitiff claims title to  said laud.  

Tlie actioli arosr out of n control ersy betn eel1 tlic 11: rties as  to the  
nmount duc  O I I  tlie note sccwretl by the  inortgagc. Tlitx plaiiitiff con- 
tended that  tlie a i~ioul i t  tluc is $1,403.43, n it11 i~ltcreqt froin 6 October, 
1030: the  tlefe~itlalit contr~idccl that  said amount  is $1,331.71, nit11 ill- 
terc*t fro111 1 3  1\In)-, 1930. I t  is a d n ~ i t t c d  i n  the pleatiiiigs t h a t  a f tc r  
tlic t l r f e ~ i t l a ~ ~ t  lint1 at11 crtisetl tlie l aud  for  sale u~lcler t 1 1 ~  p o n e r  of sale 
iii tlic mortgage', to n-it, 011 G October, 1930, the plaiiitiff dcpo6tetl  nit11 
11. K. Galit, clerli of tlie S u p r ~ i o r  Cour t  of Guilforcl County,  the sun1 
of $1.493.42, : \ I I ~  caused liotice to  be scrrr t l  on the  tlefelidant by the 
slicriff of :':lid county tliat said ainount n oultl be p i t 1  to  the d e f e ~ i d a i ~ t  
by .aid c l ~ r l i  of the Superior  ( 'ourt ,  u p o ~ i  the surrclitlcr of the liotc 
11i:\rlrctl paid a d  of tlie 111ortg:lge duly calicclctl. Tliis nc t io~i  n as euin- 
111c211ccd 011 9 October, 1930. 

, . l l i e  o ~ i l y  issue subiiiittcrl to t l l ~  j u r y  a t  the  t r i a l  of the action nn9 
a ~ l q ~ r e r e d  as  follox s : 

"TTlint amount  is tluc the clefelidant, C. 0. ;l\lereclitli, up011 t h e  mort-  
gag(, tlwd of Jesse Cole nntl 11 i fe  inentio~letl  and tlebcril~ecl ill the coin- 

p l ; ~ i n t  ? A I ~ i ~ l w r  : $1,493.45." 
Froin jutlgiileiit orderiiig slid decreeing tha t  the  liotc and  mortgage 

csecuted by Jesse Cole and n i f e  to the defciidalit, C. 0. lIeredi t l i ,  a ~ l d  
described ill tlie coil~plailit ,  be marked satisfied and canceled, and that  
said defeiitlant be restrained and  eiijoiiied permanently l'rom esercis i ig  
the p o n e r  of sale coiitained ill said mortgage, the clefe d a n t  appealed 
to tlic Supreme Court .  

C o s s o ~ ,  J. There  n-as no e r ror  i n  tlie t r i a l  of th i s  action. 011 the  
argunlent of the  clefei~dniits' appeal  i n  this Court ,  theil  counsel stated 
that  t l c fe~ ida i~ ts  did ~ ~ o t  desire n new t r ia l  of the issue in ro l r ing  the  
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amount due on the note secured by the mortgage, but did contend that  
there n a s  error in the judgment. Tliis contention is sustained. 

The admission in the pleadings that  prior to  the commencement of 
this action, plaintiff had deposited n i t h  31. TT'. Gant, clerk of the 
Superior Court of Guilford County, the amount which he contended 
Tras due on the note, and which tlie jury found was the amount due, 
docs not supl~or t  the contention of the plaintiffs that  said amount was 
therehx paid. There is no statute in this Statc xvhich authorizes a person 
nho  is a party to a coritroversy as to the amount of his debt to another, 
to pay the aniount which he contends is due to a clerk of the Superior 
Court, and thereby discharge his debt. I11 the instant case, 11. W. Gant 
rccei~etl  the amount paid to him by tlic plaintiff, as the agent of the 
plaintiff and not of the defendant. I t  is riot alleged in  the complaint 
nor n a s  there elidence a t  the trial tending to show that  the amount 
found hy the jury to be due on the note was tendercd to the defendant 
by the plaintiff or by &I. TIT. Gant, prior to or during the pendency 
of the action. Tllere is error i n  the judgment. 

The action is remanded to the Supcrior Court of Guilford County, 
that judgment may be entered in  said court, fixing the amount due on 
the note. I t  was error to enjoin and restrain the defendant, upon the 
admission in tlie pleadings, from selling the land described in  the com- 
plaint under tlie poner of sale contained in the mortgage from Jesse 
Cole and wife to the defendant. 

K o  error i n  the trial. 
E r ro r  ill the judgment. 

FRASIC WELCH, JR., V. HUSIiIC HARDWARE HOUSE. 

(Filed 20 April, 1932.) 

Appeal and Error J &Action of trial court in setting aside verdict in 
his discretion is not reviewable on appeal. 

The action of the trial court in setting aside the verdict in his discre- 
tion as being against the weight of the evidence invol~*es no question of 
law or legal inference and is not subject to review on appeal. 

APPEAL by defendant from FinTey, J., at  September Term, 1931, of 
A I  OORE. 

Civil action by plaintiff, alleged landlord, to recover rent of alleged 
tenant. 

The  jury answered the issue of tenancy in favor of the defendant and 
against the plaintiff. 
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O n  niotion of t h e  plaintiff, the court,  i n  i ts  discretion, set aside t h e  
verdict as  ngniiist the weight of the e~ i t l ence .  Defelldant appeals, assign- 
ing  error?. 

L-. I,. Spe i l t e  f o r  p l a i d i f .  
C'ool; (1: C'ook f o r  dcfenrlant 

ST.~CT, C. J. Tllc action of the t r i a l  court i n  setting aside t h e  verdict 
a s  contrary to tllc n eight of tlic c ~ i c l ~ n c e  n a s  a mat te r  resting i n  h i s  
sou~it l  t l l v r c t i o ~ ~ ,  n l ~ i c l l  invol \cs  no question of law or  legal inference, 
and is i ~ v t  onbject to r c \ i e ~ \  O I I  appeal.  Chodnzan 7%. Goodman, 201 
S. C'.. SOS, 161 S. E.. GSG; Gootlmcr,~ T ~ .  Goodman, 201 K. C., 794, 1 6 1  
S. E., GSS. 

A p l ) c d  tlisinisscd. 
--- 

IS THE MATTER O l i  L. J. PHIPPS, TRUSTEE. 

(Filed 27 April, 1032.) 

1. E\crut ion 1) a-Aattcmptrd levy on personal lwoperty i n  this case held 
insufficicmt, and  levy was void. 

\\%ere a mortgagur pays a certain suu in cash into .he hands of the 
cl~>rli of the Sulrciior Court as  n deposit for an advai ced bid, for the 
rcuale of 1)rol)ertj sold under n mortgnge, and the s h c ~ i E  attempts to levy 
tl~creon under ese~.ution b ~ '  tlcmandiug tlie sum of the clerk and making 
a  lota at ion upon the esecution to tlie effect that he had levied upon tlie 
fund, and the clerk retains the fund and agrees to apply it  to the judg- 
ment if i t  sliould subsequently be determined tliat tl e sheriff had a 
riqllt to levy on the fund, and upon knonledge of the transi~ction the 
mortgagor clainls the fund as  his personal property eceinption, and it  
aplmus tliat the sheriff neither touclied nor saw any part of the funds 
in the clerk's l~ancls : Held, there was no sutticient l e r ~  upon the funds 
by the sheriff, and the attempted lcvy was void. 

2. Nortgages H 0-111 this case 1ic.ld: mortgagor paid amount  necessary 
for  rcsnle into court and  clerk should have ordered resalc. 

\There a mortgagor pays tlie sum necessary for an adrnnce bid on 
property sold under a mortgaqc, and the sheriff attempts to levy thereon 
under nil execution against the mortgagor, but i t  appcars that the at- 
te~nptcd lcvy was void, the mortcngor hns the right to use the money 
as  an advance bid and it is the duty of the clerk to order a resale, and a 
judsment tliat no advance bid had b,cen made and ordering the trustee to 
make deed to the 1)urcliaser a t  the sale will be reversed. 

C I ~ I ~ ,  SCTIOS, before Daniels,  J .  F r o m  ORASGE. 
The facts  a r e  contained i n  t h e  judgment and,  briefly stated, a r e  a s  

f o l l o m :  T h e  plaintiff is  trustee i n  a deed of t rus t  exemted by  W. G. 
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Fields and n i f c  to secure the note therein described. Default haying 
been matle in the paynier~t of the note, Pliippq, trustee, duly sold the l a i d  
i i ~ l t l  t h  P l~i l l ips  Lumber Compaliy became the highest bidder for mnic 
at t l i ~  1)ric.c of $4,300. Tl'itliin ten ~1;iyh fro111 the date of said sale IV. G. 
Fields l~aicl $210 in  cash to t l x  clerk of the Superior Court of Orange 
County as 1111 :id~aiice bid, auil the clerli ordcrod a resale. I11 accord- 
ailcde n it11 the order, the land n n s  reiold 011 1 4  September, 1931, nlid the 
l'li11111~ Luni1)er Conlpal~g agaili bijcame the highest bidtier for the 
price of $-1.410.>0. 011 16 Septenibcr the sherii-f of Orange County, 
liolding ail txerution duly issued in  a cause entitled Phipps Lumber 
Co. 1'. W. G. Fic'ids, rend suit1 escjcution to the clerk of the Superioi. 
Court and den~alided the s u r r c d e r  of tho $210 theretofore deposited 
n i t h  tlie baid ~ ' 1 ~ l l i  by Fields as an ailralxe bid on said land. The  
clerli, acting not ioluntari l>,  but ill deference to the poner lie t l~ought 
vested ill the sheriff under the execution, agreed to surrender the said 
$210, nhich  \ \as at that  time ill the locked safe of said clerk, and the 
said sheriff entered notation upoil the execution as follows: "16 Sep- 
tember, 1931. I h a l e  this (lay l e~ ie t l  011 the sum of $210 in cash i n  
the hands of the clerk of the Superior Court of Orange County, held 
by the said clerli for Tl'. G. Fields aud have turned o w r  the same 
to the court for appropriat iol~ to the judgniont on this execution. Mr. T .  
Sloai~,  sherifl-'. l3y 11. A. IIearne, D. S." 

That  at the tirile of said transaction there was present in  addition 
to the clcrk aud the sl~eriff, the attorney for the I'hillips Lumber Com- 
pa i~y ,  an(1 ill reypoilse to the rcquest by the attorney that  the clprk make 
a n  entry upon the judgment tioclict, the clerk refused to do so until mi 
agreement ntrs liad, that in tlic evei~t  it sl~ould subsequently be deter- 
mined that  the hlitriff h:ul no r~g l i t  to take said money in this nianner 
or that the snit1 Fif,l(ls 1i:rcl a right to wit1 nloilcly :IS l ~ i s  persolid prop- 
erty c~xe~l~l~t iu i l ,  tlien t l ~ c  approl~iiat ion of the $210 to the judgment 
should be col14tlered I oid. That  tl~creupon arid because of said agree- 
lile~it the clerk made the folloi~ing entry on the jucigrnent clocliet: 
'(Paid into ofice on t h s  juclgrile~~t by G. ,l. IIc:lrne, D. S., 1 6  September, 
1931, $210 out of tlcy)osit of Flel(ls It.rietl 011 this day and collected 
from C. S. C." 

That  the wit1 $210 nhen dcposited hy TIT. G. Fields ims  in currency 
and n as placed hy said clerli in tlic safe in his  office nliere i t  has re- 
mairled up to tlie present time, m d  that  a t  the time of the transaction 
betnccn the clerli and the slicriff there mas no actual exchange of the 
money, but there was a rriutu:d understanding that  a levy nns being 
made and that  tliere n a s  a trallsfcr to the sheriff and a retransfer to 
the c.lerk to be appropriated upon the judgment. 
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That  on the  afternoon of 24 September, 1931, the s ime  being the 
last day for filing an  increase bid upon the said land, the said W. G. 
Fields tendered the clerk $10.32 and authorized and directed him to 
apply the same together with the $210 theretofore dclposited as an  
increasc bid upon said land. That  the clerk thereupon advised the said 
Fields of the disposition theretofore made of the said deposit and such 
advice was the first notice tlie said Fields had of this transaction. That  
immediately the said Fields demanded his personal proptxrty exemption 
of the sheriff and designated his deposit of $810 as a pa .t thereof, and 
this xvas the first demand made by Fields for his pertjonal property 
exemption. 

That  thereafter, and upon the same afternoon, the said 17ields tendered 
the said clerk the sum of $10.52 and authorized and directed him to 
apply the  same together with the $210 deposit as an  ad~.anee bid, and 
that  the clerk accepted the same with the understanding m d  agreement 
that if the alleged levy upon the $210 n a s  not a valid levy he would 
consider that  a sufficient amount for an  increase bid had been tendered 
and would order a resale. 

Upon the foregoing facts, the court i s  of the opinion tha t  no advance 
bid upon said land was made or tendered by the said TT. G. Fields in 
accordance with the requirements of the statute. I t  is, therefore, ad- 
judged that  the said L. J. Phipps, trustee, upon payment of the pur- 
chase price be, and h e  is, hereby authorized and instructed to make and 
deliver to the Phillips Lumber Company, deed in fee s nlple for said 
land. 

F rom the foregoing judgment Fields gives notice of appeal to the 
Supreme Court. 

8. U. Gattis, Jr., and Graham ct2 Sawyer f o r  Fields. 
J .  A. Giles and R. T .  Giles f o r  Phipps, trustee. 

BROGDEX, J. Did the sheriff make a valid levy upon the $210 cur- 
rency in  the hands of the clerk? 

I f  the levy made by the sheriff was valid, the  money in  contempla- 
tion of the law, belonged to the judgment creditor instead of t o  Fields, 
and consequently the amount tendered by Fields as an advance bid was 
wholly insufficient for such purpose. Upon the other hand, if the levy 
was insufficient and invalid, the clerk still holds the money for Fields 
and is entitled to have the same used as an advance bid an13 thus procure 
a resale of the property. The  term "levy" was first defincd by Yearson, 
J., in Bland v. 1T'hitfield, 46 N .  C., 122, as follows: "Le1-y, i n  its legal 
acceptation, means the act of appropriating-singling out certain prop- 
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erty of the debtor, for  the satisfaction of an  execution, and it is done by 
making an endorsernent to that effect upon the execution." Howerer, 
it  has never been held in this jurisdiction that  mere endorseme~it up011 
the execution is conclusire of a ral id seizure of property. I n  the same 
case tlle Court also said:  " In  regard to land, it (levy) may he rnnde in 
the ofice, altliough it may he ten miles distant, and the officer lias never 
seen it. I n  regard to pcrsonal property, it is necessary for the officer 
to go to  it, so as to have it in his power to take it into actual possession 
if he chooses. It is safest for liim to do so, arid carry i t  away, for then 
he can hold it agaiilst all person., but it is not necessary for him to do 
it, or for him to touch the property; the l e ~  y is perfected by his making 
the endorsement upon the csecution. I I e  m:cy leare the property in 
the possessio~l of the debtor, and take a forthconling bond; or he may 
leare it there witllout any bond, and the effect of the lery is to give hiin 
such an  intereqt a ~ i d  possession in co~itc.mplntiori of law, as will enable 
him to bring tre>pass against any oue nlio interferes with it, except 
another officer." Again, in Long v. lIa11, 07 S. C., 286, tlie Court said:  
"A seizure is necessary, a i d  if from tlie nature of the property (as is 
the case v i t h  the growing crop, but not of tho cotton in tlle gin and crib), 
an  actual seizure be impossible, some act as nearly equivalpnt to a 
seizure as practicable, rnust be substituted for it." P e r r y  v. I Iardison,  
09 S. C., 21. 

I n  further support of thc idea expressed in earlier decisions, this 
Court declared in Cl i f ton  L.. Owens,  170 S. C., 607, 87 S. E., 502, that  
in ordcr to constitute a valid levy upon personal property the personalty 
must be taken into the sheriff's possession or placed under his control. 
The  same idea was expressed in X a n n  v. Allen,  171 hT. C., 219, 85 S. E., 
23.5. to the effect that the term "lery" is properly held to mean-the 
taking of the property into the posqession or under the control of the 
officer. 

The p r i~~c ip le s  announced by this Court a r e  generally recognized. Fo r  
example. in Trainer  v. Saunders ,  19 -1. L. R., 861, it is written : "It is 
ordinarily the duty of the sheriff in executing his process either to 
take into his possession the article upon which lie levies, or a t  least to 
hare  i t  in sight wlien he does so." The opinion quotes 2 Freeman, 
Executions, 828, as follo~vs: "It is not enough that, having the property 
within his vielr, and where he can co~ltrol it, he docs profess to l e ~ y  and 
to assume control of the property by r i r tue  of the execution, and with 
the a v o n ~ d  purpose of holding the property to ansx-er tlie exigencies 
of the writ." 

Applying the principles established in the decisions and by test- 
writers, tlie Court is of the opinion that  no ral id levy was made upon 
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the money i n  t h e  hands  of the clerk. T h e  sheriff, a l though tlie money 
was i n  t h e  clerk's office i n  the  safe, neither touched nor  saw a dollar 
of tlie money. W h i l e  a cer tain en t ry  was made  upon  the  judgnlent 
docket, t h e  clerk expressly declined to surrender  the  contrcl of the  money 
to the sheriff escept upon  coildition. F o r  a11 pract ical  purposes, the  
condition prescribed by the  clerk was t h a t  the  levy or  surrender  of 
possession should be approved by tlle court.  I n  effect, t h e  clerk said to  
t h e  sheriff :  "I will surrender  t h e  money and  makc  ail en t ry  011 the  
judgnlent docket, provided you can  get a n  order of court  declaring t h a t  
t h e  levy i s  valid, and  t h a t  you have t h e  power to  t a k e  possession of the 
moiiey." T h i s  was not sufficient to  constitute a valid lmy.  Therefore, 
the  money still  belongs to Fields  and  is  i n  the  possession of the clerk 
f o r  liis benefit. Consequently h e  h a d  the  r igh t  to  use t h  money as  ail 
advance bid upon  tho  purchase pr ice of the  property, a n d  i t  was  the  
d u t y  of tlie clerk to  accept i t  as  such when duly tendered a n d  to order  a 
resale of t h e  property. 

Reversed. 

ALICE L. THOMAS v. DAVE DE MOSS. 

(Filed 27 April, 1932.) 

1. Bills a n d  Sotcs  I3 c-Instlwmrnt negotiable i n  i ts  o14gin continues 
negotiable unt i l  i t s  d i s c l ~ r g e  i n  absence of restrictive endorsement. 

A bond which is negotiable in  its origin continues t~ be negotiable 
until i t  is discharged by payment or otherwise, unless there is a restric- 
t i re  endorsement by a holder thereof. C. S., 3028. 

2. Sane-Provisions in bond i n  t h i s  case held no t  t o  render it non- 
nepotiablc. 

IVliere a bond is a negotiable instrument under the l a n s  of this State, 
C'. S., 2982, l ~ r o ~ i s i o n s  therein that the bond should be payable to bearer, 
or if registered to the registered holder only, and provisions for an es- 
tension of time, upon application of the maker, in the discretion of 
trustee in the deed of trust securing it ,  does not change its negotiable 
character, since a holder in due course does not forfeit liis rights against 
the maker by the registration of the bond in his option, and unless an 
estension is granted under the terms of tlle bond i t  is payable a t  a 
lised time according to its tenor. 

3. Same-Provisions i n  deed of t rus t  did not  affect t h e  amount  due  o n  
bond secured thereb) nor  l ender  the bond nonnegotiable. 

IVliere a bond secured by a deed of trust is in all respect negotiable, 
its negotiable cliaracter is not affected by provisions in the deed of trust 
i11corl)orated in the bond by reference thereto that s u n s  paid by the 
trustee or holder of the bond for tases or insurance should be deemed 
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1)riucilml money aud secured by the deed of trust, the prorisiolls of the 
deed of trust stipulating ouly that such sums should be secured thereby 
but nut adcled to the amouut of the bond, and the bond is i n  a sum 
certain and is  negotiable. 

, ~ P P L B L  by defendant from h'tadi, J., at  S o ~ e n i b c r  Term, 1931, of 
- h ~ ~ r a x c ~ .  -1ffirmed. 

This is an  action to recover on a bond executed by the cleferidallt, a i d  
held by the plaintiff a t  the coluincilcerneilt of the action as a holder ln 
clue course. 

At  the trial of the action, after the bold sued on, with certificates 
eildorsed thereon, and the deed of trust by nhich the bond was secured, 
had been introduced in evidence, the parties to tho action, entered into 
a stipulation, nhich  appears In the record, and is as follows: 

''It is  agreed hy couiisel for both d e s  that the determination of this 
controversy depentls on nhether or not the bond sued on is a negotiable 
i i~s t rume~i t ,  and both partics agrce to leare it to the court to declare 
vhether or not it is a ilegotiable illstrumelit. I f  the court shall hold 
that the bond is a i~egotlable i ~ ~ s t r u m e i ~ t ,  the11 the plaintiff shall haxe 
judgment for the amount of the bond, to v i t ,  $500, n i t h  interest. I f  
ill the court's opinion the bond is not a liegotiable instrument, then the 
p l a i~~ t i f f  shall take nothing by the action. Both sides rescrve the right 
to appeal from the decisioii of the court." 

'l'l~e bold sued on is i n  nords arid figures as follons: 

First  Mortgage Six Pe r  Cent Gold Bond 
Secured by Improved Real Estate. 

No. 1. $500. 

Dave De Moss of the county of Alamance, State of ITortl~ Carolina, 
for value received, hereby acknonledges himself indebted anti promiser 
to pay to the bearcr hereof, or if this boid be registered, to the registered 
bolder hercof, f i ~  huildrcd dollars ill gold coin of the r ~ ~ i t c d  States of 
America, or equiralent to the presei~t standard of weight and fineness, 
oil the 30th day of June,  in the year 1929, a t  the ofice of Lllamance 
Iiisurarice and Real Estate Compai~y, in the city of Uurliilgton, State 
of North Carolina, or its successors under the deed of trust hcrcinafter 
inentiol~etl, subject to the provisions hereinafter inatle for cstension of 
time, upon the surrenclrr of this bond, and to pay interrst thcreon at 
thc rate of six per cent per annum from the 30th day of June,  1928, 
~en~ ia i i~ iua l ly ,  at the office of the said Alanlailce Insurance and Real 
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Estate Company, in like gold coin on the  30th day of J u n e  and De- 
cember of each year so long as this bond may be and reniain in force. 

Said Alamance Insurance and Real Estate Company, or its successor3 
u~ ide r  said decd of trust, may in  its or their discretion, vxtend the time 
for the paynie~it of the pri~icipal  hereof by extensions of not more than 
one year at a time for not more than fifteen years fl-orn the maturity 
date above writtell, unless the holtler of this bond shall by notice i n  
writing to said -1lanimce Insura~ice  and R d  Estate Company, or its 
succcssori, at least 60 days before the maturi ty date above written, nr 
60 days before the same day and month in any subsequent year, demand 
payiriei~t of this bond; and in the e n x t  of no a p p l i c a t i o ~ ~  for extension, 
or of a refusal to grant esteiisioii or of such deii~and f o ~ '  paynlent, this 
bond shall become due and payable, if no exteusions tl eretofore shall 
11aw been granted, upoil the maturi ty date first abow written, or if 
theretofore, estensioiis shall h a w  been granted, then upon the expiration 
of the last granted period of extension. 

This bond is  one of a series of bonds numbered from 1 to 8, inclusive, 
aggrrgatiiig $4,000, two of said bonds falling due tlie 30th day of June,  
1929, respectiwly, all of which are equally secured, 

First .  By derd of trust, the same being a first mortgage on real 
property, recorded ill tlie office of the register of deed3 of Ailaniance 
County, Sor t l i  Carolina. 

S ( ~ m d .  By iilsurance of the buildings situated 011 said land for the 
benefit of the bondholders. 

Third. B y  a g u a r a ~ ~ t e e  of Alamancts Insurance and R e d  Estate Com- 
panr,  nhich  said guarantee is set forth on the back hereof. 

-111 of which will appear by reference to  the deed of trust bearing date 
of 30th day of June,  1929, executed by the maker of this bond, refer- 
ence to which said deed of trust for the description o '  the property 
mortgaged, the nature and extent of the security a i d  the terms and 
coiiditions upon which this bond is issued is hereby made, all with the 
same effect as if the pro~is ions  of the said deed of trust were herein 
fully set forth. 

The principal of this bond may be registered in the name of the holder 
on the bond transfer books of Alamance Insurance and Real Estate 
Company, at the office of said company in the city of Burlington, Sort11 
Carolina, and such registration shall be noted on this bond by the said 
Lllamance Insurance and Real Estate Company, and ihereupon this 
bond shall be transferred only upon such transfer books, and such trans- 
fer shall be similarly noted on this  bond, but the Sam(: may be dis- 
charged from registry by transfer in like manner to bearer, and there- 
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upon negotiability by delivery shall be restored, but this bond. may 
again, from time to time, be registered and transferred to bearer as 
before. 

This bond shall not he obligatory for any purpose until it  shall haxe 
been authenticated by a certificate endorsed hereon duIy sigri~tl by 
Alamance Insurallce and Real Estate Company, or its successor under 
said deed of trust. 

I n  witness whereof, the maker of this bond has hereto set his hand 
and affixed his seal, this 30th day of June, 1928. 

Da \e  De Xoss. (Scal.) 
Attest : J. G. Rogers." 

Endorsed on said bond are  certificates, duly executed, as follows: 

"Xlamance Insurance and Rcal Estate Company's Certificate. 

Alamancc Imurance  ant1 Real Estate Con~pany does licrcbg certify 
that this h o ~ d  is one of thc bontls drscribetl i n  tlie nitliin nlcntionetl 
deed of trust. 

Alanmnce Insurance a d  Real Estate ('oinpany, 
B y  Clias. V. Sharpe, Secretary." 

"Certificate of R~gis t ra t ion .  

Datc of registration, 30 June,  1928; in whose name rcgi~tered, Xrs .  
,\lice I,. Thomas;  transfer agent, Annie D. Noser." 

The drcd of trnqt referred to in said bond, and executed by the maker, 
Dave De Moss, and his wifr, Flossie De Xoss, to tho -\lamanre I n s m -  
a w e  and Real Eqtate Company, as t ru~ tee ,  contains provisions to the 
follon ing effect : 

1st. That  any sum or sums paid by the holders of the bontls secured 
by said deed of trust, or by tlie trust te as guarantor of said bonds, as 
taxes assessed on the property described in said decd of trust, qliall be 
deemcd principal money, ~ecured  by said deed of trust. 

2nd. That  any Win or sums paid by the holdtrs of tlir bonds -ccuretl 
by said deed of trust, or by tlie truster as guarantor of said bonds, as 
premiums for insurance on the buildings situated 0x1 the land tlcwrihetl 
in said deed of trust, shall be deemed principal money stcurcd b -  said 
dncd of trust. 

The court l+as of opinion that  the borlcl sued on in this action was a 
negotiable instrument under the laws of this State, a t  the time it n a s  
sold and negotiated to the plaintiff by the original liolder thereof, and 
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in accordance with this opinion, and pursuant to the sti1)ulation of the 
partics appearing in the record, atljudged that plaintiff recover of the 
rlefe~itlant the sun1 of $200, v i t h  interest ant1 costs. Tlie defendant es- 
ceptctl to the jutlg~iicnt n~itl appealed to tlie Supreme Court. 

J .  U o l p h  L o n g  f o ~  p l n i ~ f i f j l  
L e o  C ' a w  fo r  dc fent lunt .  

C o s ~ o x .  J. At tlie date of its izsue, tlie bond sued on in this action 
lras in writing m t l  signed by the niaker; it  contained a11 ul~conditional 
prol~iise by the nialrer to pay a sum certain in money; it n-as payable at 
a fixed t ime; ant1 it n a s  payable to bearer. I t  n as, tlicre "re, under tlie 
1n-w of this State (C. S., 2952), a negotiable instrument, both as to tlie 
in:lk,lr alitl as to holders in due coursc, unless ccrtain pro ;isious :Ippc.ar- 
i11g ill its f:lcc. or incorporated therein by reference to t112 deed of trust 
by 71 liicll it  was secured, destroyed its negotiability, both r s to the maker 
a~icl as to lloldcrs. I f  the bond was a negotiable instrunier~t in its origin, 
in tlie absc~icc of a res t r ic t i~e  eiidoraeme~it hy a holder. it  co~itinuctl a 
~iegotiablc i~ i s t rume~l t  until it was discliarged by payment or othernise. 
C. S., 302s. J o h n s o n  1.. Laaai fer ,  155 N. C., 47, il S.  E., 23, l l ' c f t l a u f c r  
r.. J ~ ( I . L ~ C I ' ,  137 Icy., 362, 123  S. W. 741, 2G L. R. A. (S. S.),  304. 111 the 
last c i t d  case it is said:  

"TVlien a paper is started on its journey into the commercial world, 
it sliould retain to tlie elid the cliaracter g i w n  to it in the beginning, and 
writtell in its face. I f  it \ \as intended to be a negotiable iilstrument, and 
T\ as so 71 ritten, it  sliould continue to be one. I f  it  n as intended to be a 
~ ion~~ego t i ab le  instrument, and was so written, it  should so remain. Tlien 
every one nlio puts his name on it, as well as every one n-ho discounts 
or purchases it,  will iiced only to read it to know nliat  jt is, and what 
liis rights and liabilities are." 

Tlie defe~idnnt conteilds that  the bond sued on v a s  not a negotiable 
ilistrume~it a t  the date of its issue, because it is prorided cln its face, (1) 
that  the amoulit of the bond sliall be payable to bearer, or if registered, 
to the registered lioldcr o d y ,  and (2)  that the time for it:, payment may 
be cxtcndcct. 

Se i ther  of these contentions can be sustained. Tlle riglit to have the 
bond rcgistereil is given to a holder of tlie bond for liis protection, and 
may be cserc iwl  or not in his discretion, without affecting the liability 
of the maker. One ~i-ho has acquired tlie bond as a holder in due course 
does not forfeit his riglits as such holder against tlie maker by the 
registration, a t  his option, of the bond. 



A11 estciisioii of tllc t ime for  t h e  p a y m i i t  of the boiid can be gr:~litcil 
only upon the  a p p l i c a t i o ~ ~  of tlic r~iakcr ,  :111d the11 i n  the tliscretioli of 
the t rustee ill the deetl of t rust  by  v l ~ i c l l  tlie bon(1 is swured.  and  11-it11 
the coilsent of tlie holder of the bond. rl~leas such e s t c ~ ~ s i o r ~  be gra~i tet l .  
tlie boiitl is p a p l ) l e  a t  a fised tiiiie accortlilig to  i ts  tenor. 

T h e  tlefcl~dairt fu r t lwr  conteiitls that  t l ~ c  boil11 vau  not a i~cgc~tiablc  
iiistruliicrit b ~ c a u s e  its aiiiouut is not a ~11111 certaili, bv rcnson of the  
prorisions i n  tht, d w d  of t rust  \\.it11 respect t o  s u n s  p i t i  fo r  t a w s  or 
ineuralice prc~iniurns, n.liich a r e  i l~corporated i n  tlic bolicl by referelice 
to  t h e  deed of t rus t .  

T h i s  contention c a i ~ i ~ o t  be sust:lilicti. S u m s  paid by the l~olclcrs of the 
boiicls or by t h e  trustee fo r  tases  or f o r  insurnlice preriiinn~a, a rc  not 
nclded to t l ~ e  aniouiit clue on the  holid. I t  is p r o ~ i t l e d  only t h a t  such 
suriis sliall be dcemecl l~r i i ie ipnl  money and  sliall be secured b>- the deed 
of t rust .  T h e  anlourit due oil tlic Lolid, x h i c h  is  cer tain and i ~ o t  cull- 
tillgent, is  not affected by the  prorisioiis ill the  clecd of t rus t  \\.it11 respect 
t o  ~ u r i i s  paid f o r  taxes or f o r  insurance l)rcniiuiiis. Therc  is no  cryor ill 
the  judgment. I t  is  

Affirnictl. 

S Y L V E S T E R  D U S L A P  v. LONDON GUARANTY A N D  ACCIDEXT CON- 
P A S T ,  V. H. I D O L ,  ASD MRS. R O S E  CARTER. 

(Filed 27 April, 1032.) 

1. Bill of Discovery C b-Af'fidavit for motion for inspection of writings 
must sufficiently describe papers and show their materiality. 

C. S., 1523, supersedes the equitable bill of discovery and should be 
liberally construed, bmut the former practice is a material nit1 in tlie cun- 
struction of the statute, and the fundamer~tal requircmcnts of the statute 
must be coml)lic'd with, and tlie affidavit supporting the order must 
sufficiently designate the ~rr i t ings sought to be ins~ectcd :~nd  sho\v 
that t l ~ r x  are  m:~tcri:~l to the inquiry. nnd where the affidxrit is in- 
sufficient the order based thereon is invalid. 

2. Bill of Discovery C a-Motion for inspection of writings is addressed 
to discretion of trial court. 

Whether the trial court shall grant ail order for the inspection of 
writings upon :I suffic'icnt affidavit rests in his sonnd discretion. 

3. Bill of Discovery C b-Affidavit in this case held insufficient to  support 
order for i~aspcctio~~ of xwitings. 

Where an affidavit filed bx a party : iq the hnsis for 11iq motion 
for the inipcctlon of nlitings states that the ad\erse party has in his 
1)ossession certain paperi: ~ e r t i n c n t  and ]elatire to the mtLnts of the 
action, and asks for the inslwction of certain re~mrts  between the adverse 
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DUXLAP v. GUARANTY Co. 

party and his agent and certain correspondence between various persons, 
without any statement of facts showing that the papers were material 
or any allegation or proof that such papers existed or that their contents 
\yere lin0\~11, and the writings are not sufficiently described to enable the 
court to determine their relevancy and materiality: H d d ,  the aftidavit 
fails to comply with the statutory requirements and the order of the 
court based thereon grautirig the motiou is insutficient, and on appeal the 
order will be set aside. 

APPEAL by defendants from Warlick, J., at  October r e rm,  1931, of 
STOKES. Error .  

The  plaintiff's suit is to recover damages for maliGous abuse of 
process. H e  alleges that  the London Guaraiity and 3 c c  dent Company 
was ellgaged in  the business of insuring policyholders against liability for 
damages caused by accidents; that  in 1928 the defendant Idol  was i ts  
agent; that  Mrs. Carter mas the beneficiary of a policy issued by the 
defendant company; that a collision occurred between her car and a car 
operated by the plaintiff; that  he demanded damages; that  the  defend- 
ants ill order to forestall and defeat his recovery maliciously caused his 
arrest for a violation of the motor vehicle law; and that  upon the tr ial  
he  was acquitted of the charge. 

011 16 October, 1931, the plaintiff notified the defendants that  on the 
ensuilig 25th inst. he would m o ~ e  for an  order to allow the plaintiff 
before the tr ial  to make an  inspection and to take a copy of any books, 
papers, and documents i n  the possession or under the control of the 
defendants, containing evidence relating to the merits of the action. 

The  notice was based upon the following affidavit, which was made 
by the plaintiff's attorney: 

1. That  he is an attorney of record for the plaintiff and is a resident 
of Forsytll County. 

2. That  the plaintiff in the abore entitled action is no: now available 
to make this affidavit. 

3. That  this affiant is informed, advised and believes that  the defend- 
ants in the above cause have in  their possession certain paper-writings, 
books and documents containing evidence pertinent to %rid relative to 
the merits of the plaintiff's cause of action, of the contents of said 
books, papers, aiid documents this affiant does not have absolute knowl- 
edge. 

4. That  complaint and answer have been filed in this cause. 
5 .  That  due notice has been served on the parties defendant, as this 

affiant is informed and believes, which notices set out in full the papers 
necessary and pertinent to the plaintiff's cause of action. Copy of said 
notices being attached hereto and made a part  of this affidavit. 
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When the motion was heard the judge made the following order: 
The  court finds as a fact that the folloving books, papers and records 

are necessary material and pertineut to the proper determination of the 
issues involred ill said controversy, to n i t ,  as provided in C. S., 1823- 
1824. 

1. Report or copies of report of collision occurring on 26 October, 
1928, between Xrs .  Rose Carter and Sy1~-ester Dunlap;  original or 
copies of corrc~~pondelice betneen N r .  V. 11. ldol  and Mrs. Rose Carter 
or betweell Xrh. Rose Carter and tlie London Guaranty and Accident 
Company, or bet~reen T'. H. ldol  and the Londoil Guaranty and Acci- 
dent C 'o~npmy,  or the field representatire of the London Guaranty and 
Accident C'ompnny, and said Loridon Guaranty and Accident Company, 
and particularly a letter or letters from the field representative or agent 
of the Lorltloil Guaranty and Accident Company, reporting and com- 
~liei l t i r~g 011 the outcome of the criminal trial of Sylvester Dunlap a t  the 
April Special Term of 1929, Superior Court of Rockinghan~ County held 
a t  \Ve~ltworth, S. C., nherein Sy l~es t e r  Dunlap was tried oil the criminal 
charges of assault with a, deadly neapou, to n i t ,  an automobile, and 
reckless d r i ~ i n g .  

The  court, ill the exercise of its discretion, orders and directs the 
defentlants to produce tlie above set out arid euumerated books, papers, 
correspondelice mid tlocurne~its on or before 9 o'clock a.m., 2'7 October, 
1931, :it Danbury, S. C'., ill the ofice of tlie clerk of the Superior Court, 
for the purpose of lwrnlitting the plaintifl' or his counsel to inspect and 
take copies of all such books, papers, documents and correspondence as 
aboxe described as may be necessary material and pertinent to the de- 
terminatiou of the issues in the said cause. 

This 26 October, 1931. 
The defendants excepted and appealed. 

J .  JI. lf'ells, Jr.,  A.  C. Bernard and TI'. Reade J o h m o n  for plaintiff. 
Dalton Lt. Pi tkens  and Folgcr d. Folger for London Guaranty and Ac- 

cident Conzpany. 
Brown & T r o f f e r  and S. 0 .  Pefr ic  for 1'. 11. Idol. 
J .  L. Roberts and 1-. 0. Pctrie for X r s .  Carter. 

XDALIS, J. I n  the courts of common law the plaintiff was required to  
make out his case by the evidence of witnesses or the  admissions of the 
defendant. The  right to enforce discovery was a prerogative of the 
Court of Chancery. Gy the exercise of this right the court provided 
effectual means of ascertaining the truth with justice to the plaintiff 
and without wrong to the party examined. The  plaintiff was entitled 
to the discovery of all facts material to his case, but the question of 
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materiality was largely deternlinable by the plaintiff's interrogatories 
and the statement ill his bill. The  defendant was requi sed to discover 
the t ru th  of the plaintiff's claim but not to answer questions he had a 
right to resist. H e  was required in like manner, when called upon by 
the plaintiff, to set forth a list of all documents i n  his possession from 
which discovery of the matters in controversy could be obtained; but 
the possession of the documents and their character as fit subjects of 
discovery ne re  usually shown by the defendant's answer to the plain- 
tiff's bill. I t  was customary to include in the bill an interrogatory 
asking whetller the defendaiit had in his possession any documents re- 
lating to the matters alleged and, if he admitted the poss~ssion, to move 
that  he produce them before the exanliner a t  the hearin5 of the cause. 
I f  he did not admit the possession, production could nct be enforced; 
for the admissions necessary to compel production were that  the docu- 
ments were in his possession or control and that  they irere of such a 
character as to constitute matters of discovery. I n  proper cases the 
plaintiff was entitled to  production and inspection. 

Section 1823 of the Consolidated Statutes was designei and intended 
to supersede the equitable bill of discovery, but the f x m e r  practice 
affords material aid in  the interpretation of the statute Bank v. lllc- 
Arthur,  165 K. C., 374. The  statute, being somewhat broader in  its 
effect than the equitable bill of discovery, should be liberally construed; 
but it contains provisions which are fundamental. Bank v. ~I fcAr thur ,  
supra; Ross v.  Robinson, 185 PI'. C., 548. I f  the requir2ments are not 
complied with, or if the order of the court goes beyond the powers 
contemplated and conferred by law, the order mill be set aside. Sheek v. 
Sain, 127 N. C., 266; Ross v. Robinson, supra. The order of the court 
is  usually based upon an  affidavit and if the affidavit is insufficient the 
order is invalid. JIica Co. v. Express Co., 182 N .  C., 1169. I n  Evans 
v. R. R., 167 N. C., 415, the Court said:  "As to whether rl  paper-writing 
comes within the description of the statute is  a question of law. I t  
would seem that  the affidavit in this case is not a sufficient description 
of the paper to justify the court in ordering its produchon. 'A mere 
statement that an  examination is material and necessary is  not sufficient. 
This  is nothing more than the statement of the applicant's opinion. The  
facts showing the materiality and necessity must be stated positively 
and not argumentatively or inferentially.' 14 Cyc., 34fi. Again, i t  is  
said that  'a party cannot obtain a roving comrnission for the inspec- 
tion or production of books or papers in order tha t  h3  may ransack 
them for evidence to make out his case. H e  is entitled to production or 
illspection only when the same is material and necessary to establish 
his cause of action.' 14 Cyc., 370." 
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I f  the affidavit is  sufficient t o  justify t h e  order, whether  the judge 
shall g ran t  tlie order or tlecliiie it ,  is a mat te r  within h i s  discretion. 
Bank v. -\7ezcfon, 165 K. C., 3 G S ;  Erans v. R. R., supra. 

T h e  a f f ida~  i t  iriade by the  plaintiff's a t torney does not comply with t h e  
requirements of the I a n .  T h e  th i rd  paragraph  refers to papers, books, 
and docunleuts said to coiltaill o ~ i d e n c e  pert inent  a n d  relevant to  t h e  
meri ts  of the plalutiff's cause of action, but  tlie affiant is absolutely 
ig~iorai i t  of tlicir contelits. I I o n ,  tlieii, can their  r e l e ~  ancy be determined 1 
Fur t l i emior t~ ,  1111 paper  is tlcwribetl nit11 suflieient accuracy to eiiable 
the court to  say nhet l ier  i t  has  a n y  relation to  the plaintiff 's action. 
T h e  fifth paragraph  refcrs to  iiotlccs n h i c h  "set out i n  fu l l  the papers  
neccssarx aiid pertinent to  t h e  plaintiff"s cause of action"; but a s  sug- 
gested i n  Ei ~ L H Y  L.. 11. R., supra,  th i s  is  ~ i o t l h g  more  t h a n  a statement 
of the afiaiit 's  opii~ioii.  111 tliesc liotices the plaintiff calls f o r  the pro- 
duction of report>, copies, a i d  correspoiiclence be tnwl i  var ious persons 
ni t l lout  proof o r  allc~gatioil tha t  such papcrs  esis t  or t h a t  their  coiitents 
a r e  h i o n n ,  and  n i t h o u t  the  statement of iuiy facts  showing tha t  they a r e  
inaterial to the cause. I t  m a y  he o l w r ~ c d  i n  addition tha t  both tlie 
lioticea a i d  the  order of the court a r e  a l t e r i i a t i ~ e ;  certain papers  or 
others a re  to be produced. I s  the plaintiff, the defendxiit, or t h e  court  
to be the jntlge of the a l t c r i i a t i ~ c  product ion? 

T h e  orclcr of tlie court is  in,iuficiei~t or must  therefore bo set aside. 
E r r o r .  

(Filed 27 April, 1032.) 

1. Master and Servant F a-JIalpracticc of physician furnished by em- 
ployer or insurer is dce~nccl a part of tllc injury to the employee. 

The rights and remedies of nil en~l~lopre under the Worlrnien's Com- 
l ~ n s a t i o n  Act csclude 1111 otllcr rights and remedies of such employee, 
his pcrsonnl reyrcsentnti\-e, ~ ~ n r c n t s ,  rlel~cncleats or nest  of kill against 
the employer, S. C. Code, SOYl(r), and malpractice of a physician or 
surgeon furi~islied by the cnil~loyer or insurer to treat a n  injured em- 
ployce is deemed part of the injury and is compensahle as  such, N. C. 
Code, SO81 (hli). 

2. Torts B b-Insm.cr furnishing physician for injured emplogee held 
not secondarily liablc in action for nmlpraetict of physician. 

Where the ~ w r ~ o n a l  iel>resentntire of a dcccased employee sues the 
inwrance earlier for injuries alleged to have been caused by the nml- 
practice of x 1111jbician furnished by t l ~ c  insurer to treat the e~nployee 
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HOOVER t. IRDEMSITT CO. 

after his injury, and the physician is made a party defendant and the 
insurer in its cross-complaint contends that if the physician was negli- 
gent such negligence was primary and that the insurer was secondarily 
liable only and would be entitled to contribution: Hcl(1, the physiciaii's 
demurrer t o  the cross-complaint of the insurer was properly sustained, 
the employer and insurer being primarily liable for such malpractice 
under the Compensation Act, and the physician and insurer not bcing 
joint f o r t - f c a s o m  within the meaning of C. S., 61s. 

-IPPEAL by Globe Iiidemnity Company from Finlcy, J . ,  at  J anua ry  
Term, 1932, of G a s ~ o x .  

P. SV. G a r l a n d  fo r  appe l lan t .  
J .  L a u ~ e n c e  J o n e s  f o ~  appel lee .  

,\DUIS, J. I n  January ,  1030, the l~laiiitiff's intest: tc \\-as injured 
while in  tlic service of the Cramer to i~  Mills, Incorporated, the employer 
and tlie employee being subject to the S o r t h  Caroli~in Tl,70rkmeri's Coiil- 
pensation Lnn.. The  Globe Intlemnity Company was the iilsuralice 
carrier. 011 3 January ,  1931, the plaintiff brought suit against the 
carrier and filed a complaint in  which she alleged: ( a )  tha t  her in- 
testato, after his injury,  employed a skillful pllysicial~ to attend and 
treat h i m ;  (b )  that  nliile her intestate \ \as  uildergoing such treatment 
the carrier tlirough f raud and duress assumed control of his case and 
uiidertoolr t l~rougll  its agents, who ~i ere liceiised practil ioncrs of medi- 
cine, scientifically to treat his :~i lment;  (c )  tliat her intestate was tliercby 
conipcllcd to accept iniproper and injurious trentme~ii ; (d )  tliat tlic 
carrier was negligent ; (e)  that  its negligelit trcatmeii was tlie pros- 
imate cause of the intestate's death;  and ( f )  tha t  she is entitled to 
damages. 

011 motion of tlic carrier the plai~itifl' furnished a bill of particulars, 
in  ril~icli she allrged tliat Pau l  13. Clark :IS agent of tlic carrier had 
committed her intestate to the care and treatrnent of D r .  0. L. Miller, 
an cmploycc of the carricr, and in  ~ i l i i c h  she purports to set out the 
pliysicia~i's negligent treatment. A t  the nest term of court Dr .  Nillcr 
n as lilntle a party defendant. I - In~ing  pre~iouqly  filed an  ansn er, the 
carrier tlicreupoli filed anotlier paper entitled a cross-complaint, which 
TI as formulated as a n  ansner  to the cvl~iplaint a n J  to tlitx bill of particu- 
lars and as a complaint apaiust its cod(>fcntla~~t,  Dr .  Xiller. I11 the 
cross-con1p1:lilit tlie carrier alleged that  if Dr. U l l e r  TT as negligcnt his 
negligence n-as pr imary;  that  any negligence on the pa1.t of the carrier 
~ ~ o u l d  be secondary; and that  the plaintiff sh0111d not be permitted to 
reco\-er damages from tlie party liable secondarily uiiiil an  esecution 
against tlie other party had been returned unsatisfiet1. I t  is also alleged 
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tha t  if both these parties were negligent they x e r e  joint t o ~ . f - f t a s o ~ s  
and t h a t  t h e  physician would be liable i n  contribution to the carr ier .  
C. S., 61s. 

T h e  defendant Xi l le r  demurred to the cross-complaint; t h e  tlcinurrer 
n a s  sustained;  and the carr ier  escepted and appealed. 

Thcre  is no error  i11 t h e  judgnie~i t  sustaiiiing the  dcniurrcr.  T h e  
plaiiitiff, the  C'ramertoii Mills, Incorporated,  and  the Globe Iiidcriiliity 
Coiiipaiiy n ere  subject to  t h e  \T'orBiiier~'s Compeiiration L a n  . Tlie 
r ights  and reii~edies tlierein grniited to  a n  einplojee dial1 exclude al l  
otlier r ights  and remedies of such employer, h i s  p e r s o i d  r e p r e m i t n t i ~ e ,  
parents, tlependents, or next of kin, as  against the  employer a t  connilon 
l a n ,  or otlicrnisc, on account of sucli i l l jury, loss of service, or ( I P R ~ ~ I .  
TTorkme11's C'oillpe~isation L a v ,  sec. 11 ; Code, 1931, see. SO81 ( r ) .  I t  is 
fur t l ier  pro\  itled tha t  tlie employer shall riot be liable ill dalnages f o r  
malpract ice by a pllysician or  surgeon furnished by liirn pursuaut  to the 
l u o ~ i s i o ~ i s  of the  law, hut  the consequences of a n y  5ucli malpractice shall 
be deeincd par t  of tlic i l l jury resulting f r o m  tlie accident, and  ilia11 he 
co~llpei~satcrl a s  such. TVorkme~l's Compelisation Law, sec. 1 1 ;  C'ode, 
1931, see. ~081(1111). 111jur> or  iuffcring bubtained by a n  er~iployee ill 
coilsequence of the 111all)ractice of a physician or  s u r g ~ o i i  fur11i4letl by 
tlic ciilplojer or c u r l e r  i*  11ot ground f o r  a n  indepcntlent actioii under  
our  s ta tu te ;  i t  is  a constitueiit eleinciit of the  employee's i ~ i j u y  f o r  
n l i i r l ~  lie is entitled to conipc.llsation. 111 sucli elelit  the e n l p l o y c ~  and  
the carr ier  a r c  p r i~ i ia r i ly  linhle ant1 the question of szcontlary l i n h i l ~ t y  
is elln~inatccl. Tlic subject is  discwsed and t h e  question is tlecitletl i n  
Urolc 11 c. R. R., c r ~ l f c ,  256, i n  which i t  is fa id,  also, tha t  C. S., 61S, 
applics only n h e r e  the defent lai~ts  o r  tlie persons sought to be made 
parties defendant a r e  liable a <  j o i ~ ~ t  f o ~ t - f e a s o r s .  111 tlie p resc~i t  case 
Dr .  Ni l l e r  and  tlie carr ier  a r e  riimiifestly riot joint tovl-feasors n i t h i n  
t l i ~  n l e a ~ i i n g  of this  scction. T h e  jucigiiiei~t is 

Affirmed. 

W. N. S O R T H C U T T  r .  PEOPLES BOXDED WAREHOUSE COALPBNP. 

(Filed 27 April, 1032.) 

Warehousemen B a-Warehouse receipt held competent in  action against 
~ ~ x r e h o u s e m a n  for failurc to  d r l i re r  upon demand. 

There ,  in xi1 action ngniii%t a warehouse company to ~ e c o r e r  the value 
of cotton stored therein bx the plaintiff which the defendant llatl refused 
to give up on demand, there is e~ idence  that a third person litld n lien 
thereon and that  the warehouse receipt was h u e d  in the name of arid 
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delivered to the lienor, the plaintiff contending that the receipt should 
hare been issued in his name and delivered to the lienor for safe-keeping: 
H c l d ,  the csclusion of the \\arehouse receipt tendered in evidence by the 
dcfenclnnt n a s  error, the receipts being rompetcnt to show plaintiff's 
inability to obtain the cotton upon demand, chapter 1GS Public Laws of 
1919, nnci it rvould seem in the instant case that should the plaintiff 
rccorcr the amount of damages should be reduced by the amount credited 
to  liis account by the licnor. 

A \ l ' ~ l ~ . i ~ ,  by  d~fe i ida l i t  froin F i n l ~ y ,  J., a t  Septeiuber Tcrni,  1931, of 
A s s o s .  

action tried upon the followiilg issues : 
'$1. D i d  tlie plaintiff,  W. S. Xortlicutt,  on 11 u i d  12 Sore inber ,  

1030, aiicl on 1s I)cceniber, 1920, t l e l i ~ e r  to  tlie deftlidant,  Peoples 
h ~ ~ t l c t l  JVarcliouse Corupany, 60 bales of cotton, refelred to  and  de- 
scribctl ill pa ragra l~ l i s  3. 4 and 5 of the  complaint,  and  aggregating i n  
nclipllt 30.623 pouuds, to be by said dofcnd:~iit kept  fo r  liiiil ? A \ i ~ ~ \ \  el8 : 
17c.;. 

" 2 ,  Ditl tlie plailitiff on 1s J:~i iuary,  192:3, make  den :1nd on tlic de- 
f v n d a ~ i t  fo r  the  t l c l i ~ e r -  to  liiiii of the  cotton so stored T A i ~ s w e r :  Yes. 

"3. l l i t l  tlic defciitlant fai l ,  ncglect and refuse to make clelivery accortl- 
i ~ i g  to such tleriiailcl ? Answer : Yes. 

"4. 011 1s Jni1u:u.y) 1823, v l i a t  was the iilarket va1'1e of cotton of 
tlic kilicl, grade nntl qual i ty  deli1 cred by plaintiff to defci~tlaiit  on 11 a i d  
12 S o ~ c l i i b c r ,  :lilt1 1 8  Dcceiiiber, 1920, :is alleged ill the coi i ipl :~i i~t?  
,\ns\\ cr : 261 2 rciits per  pouiltl. 

"3. TVliat daiiiagc, if ally, is .the plaintiff entitlctl to recol er of tlie 
clefcntlant ! A h s ~ \  er : $8,115.09." 

I t  n a s  ill e~i t lc i ice tha t  J .  E:. Moore ant1 Corilpaliy licld a lie11 up011 
tlic s i s ty  balm of cotton ill quest ion;  t h a t  receipts fo r  said cotton n e r e  
i e v d  i n  tlic name of ant1 clelivercd to J .  E. N o o r e  a i ~ d  Company;  t h a t  
the saiiic \\:IS sold i n  J u l y ,  10") and tlic proceeds applied upon  plain- 
tiff's account wi th  tlie said J. E. Moore ant1 C o n i p a a , ~ .  T h e  defendant  
offered i n  eritlcrlce the n a r c l i o u v  receipts corer ing tlie cotton i n  ques- 
tion, but upoli objectioii t l i c v  n e i e  escluded. Esccrptioii. 

J U ~ I ~ I ~ I C ~ I ~  on the wrd ic t .  f r o m  n liicli tlie defendant appeals,  assigning 
c3rrors. 

STACY. C. J. I t  is admitted tha t  J. E. N o o r e  aud  C'ompany lield a 
licn upon the cottoll i n  question a t  t h e  t ime of i ts  del i rerv to the defentl- 
ant .  Reccipts therefor were i swed  ill tlie rmme of ant1 ~ l e l i w r e d  to the  
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lienor. Plaintiff says the agreement \ \as ,  t h a t  the  receipts were uot to  he 
lssuetl ill the  11ar11e of the mortgagee, hut 111 111s Ilaruc, a ~ i d  l t f t  nit11 J. E. 
Moore f o r  safe-keeping. 

cniler t h e  proTisions of c l ~ a p .  16S, Publ ic  Lnns, 1919, "said receipt 
rarr ics  nbwlutc, t l t le to the  caotton," alltl the cottoil which i t  reprc bents 
is  "deli\ erable o n l j  up011 a pl~ysic.al prezentation of tllc receipt." T l ~ u ? ,  
these recciptq, atliliittetlly not held bg- o r  issued to the plumtiff, n e r e  
co lnp tmi t  to s110\v plaintiff's inabi l i ty  to  obtain de l i~crg-  of the cottoll, 
up011 tlcniaritl n l t h o u t  tlleln, :uld kilonlctlge on h i s  par t  of this  fact l o l ~ g  
before I5 J a n u a r y ,  1913. 

Xoreorc,r,  n l n l e  ratification or  estoppel i.; not pleaded, h a ~ i n g  take11 
credit f o r  the cotton on his  nccou~it  n l t l i  J. E. Xoore  nncl Co~iipaiiy, i t  
noultl  secm that  plaintiff's damage, i n  the  illstant case, ougllr to be 
~ ~ d u c e t l ,  a t  least, hy the amount  of such credit. 

LTen tr ia l .  

(Filed 27 April, 1932.) 

1. Insu~ance 31 e- insure^* held to hare waivcd light t o  demand proof of 
loss. 

Urider the facts of this case and thc theory of trinl in the lower court 
thc. insurer is hcld to haye waived its right to  dellland proof of loss by 
the iusured. 

2. Insuritnre E b-Act of mortgagor in taking out additional insurance 
does not ipso facto rcducc prior insurance held by mortgagee. 

The subsequent act of the uuner and mortgugor in tahiny out acldi- 
tional in.urance ~~rotect lny his intereat alone, done without the Imo\\ledge 
o r  conient of the mortgai'ee, does not, ips0 facto,  rcclucc ~~oport lont t te ly 
the amourit of ~ n i o r  irisurnnce held b j  the mortgagee on the sumc proll- 
erty under a Sew York Standard Mortgage Clause. 

3. Xppcal and E~TOP J e-Sew ilia1 will not be granted where appellant 
could not benefit tllereby. 

A new trial will not be granted n-here the appellant could not b~ 
benefited t h e r e b ~  or the result of the judgment clmngecl. 

APPEAL by defeiidant ITome I n s u r a i ~ c e  Company, f r o m  T17cc?licX., J., 
at F e b r u a r y  Term,  1932, of CEIOS. ,I%rrned. 

T h i s  is a n  action to recover of defendant H o m e  I l lsurance Coltipany, 
on a policy of i ~ i s u r m c e .  I n  t h e  court  below by consent of plaiiitifis 
a i ~ d  defe~lc!ant H o m e  I r ~ c u r a r ~ c e  Company, a ju ry  t r inl  was TI -a i~cd  a11d 
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it was agreed that  the court could find the facts, and f lom the facts so 
found, declare the law and enter judgment in accordance therewith. 
Tliis the court did, and the judgment rendered is as follows: "Where- 
fore, i n  accordance with said findings of fact and conclusions of law, it 
is considered, ordered, adjudged and decreed by tlie courl that  the plain- 
tiff, H. L. Taylor, trustee, recover of the defendant, t2 e Home Insur-  
mice Company, tlie sum of $1,150, with interest thereorl from 21 July,  
1930, for tlie use and benefit of G. H. Robinson, and the sum of $1,000, 
with interest thereon from 21 January ,  1930, for the us: and benefit of 
Tucker-Kirby Companx, arid the costs of this action to be taxed by the 
elf rk." 

Tlie defendant made numerous csceptions and assig~mients of error 
and apl~ealad to the Supreme Court. 

T*ann d? X i l l i k e n  for p l a i n f i f s .  
John. JI. Rob inson  and I I u n t e r  X. Jones  for de fendan t .  

CLYRKSOIY, J. The defendant, I-Iome Insuraiice Company, prays the 
court to decide: (1)  Tha t  the plaintiffs should be nonsuited for failure 
to prove due filil~g of proofs of loss. ( 2 )  I f  the plaintiffs should not be 
~io~isuitetl,  that tlie judgment should be modified by reducing the re- 
C ' O T C ~ ~  to $1,200. W e  think the findings of fact in the court below, 
which were supported by the  evidence, are such that  the coiltentions 
abow set forth by the defendant Home I~isurance  Coml)a~iy, cannot be 
sustained. 

Defentiant contentls that plaintiff proved iieitlier due filing of proof 
of loss nor waiver thereof. We think the theory on whi,,h the case was 
tried and the ulidisputed facts constitute a wairer of the filing of proofs 
of loss. 

111 LVercantile Co .  v. Insurance  Co. ,  176 S. C., 545, the law is thus 
stated: "The dcfendaiit denied liability and refused t11 pay the loss. 
Tliis is a ~ v a i ~ c r  of the right to demand proof of loss and the deuial 
of liability dispenses with the necessity of filing such proof. Gerringcr  
L'. insurance Po., 133 S. C., 4 0 i ;  P a r k e r  2'. Inszirance :'o., 143 N. C., 
343; L o w e  2;. F i d e l i f y  Co.,  170 S. C., 446." 

Does the subsequent act of an  owner or mortgagor in taking out addi- 
tiolial insurance without the kno~vledge or consent of the mortgagee to 
protect alone his interest i11 mortgaged property, ipso  facto, reduce 
prol)ortionately the amount of prior insurance held by a nlortgagec or 
trustee of tlie same p r o p ~ r t y  under a S e w  York Standard Mortgage 
Clause? We think not. B e n n e t t  v .  Prov iden t  F i r e  Insz 'rance Co., 198 
N .  C., 174, 7 2  A. L. R., 27.5. 
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111 B o o t h  v. Hairston,  1 9 3  N. C., a t  p. 281, i s  the following: "Our 
systeni of appeals is founded on public policy and appellate courts will 
not encourage litigation by granting a new tr ial  which could not benefit 
the litigaut and the result changed upon a new trial, and the non- 
g a n t i n g  was not prejudicial to his rights." The judgment of the court 
below is  

Affirmed. 
-- 

I N  R E  WILL OF S. EMILY BEARD. 

(Filed 27 Bpril, 1932.) 

1. Appeal and Error E c-Exceptions must be brought forward and 
specifically pointed out. 

Exceptions must be brought forward and specifically pointed out, Rule 
19, see. 3. 

2. Appeal and Error F c-Only exceptive assignments of error will be 
considered. 

Only exceptive assignments of error will be considered on aypeal. 
3. Appeal and Error G b--Exceptions must be discussed in briefs. 

Exceptions in the record not set out in appellant's brief, or in  support 
of which no argument or reason is stated or authority cited, will be taken 
as abandoned. Rule 28. 

4. Appeal and Error K d-Motion to affirm allowed in tlus case. 
Where the appellant has failed to properly present anr exceptive assign- 

ments of error and tllc judgment is supported by the verdict, the ap- 
yellee's motion to affirm the judgment will be allowed. 

,%PPE.IL by careators from Schenck,  J., at  September Term, 1931, of 
GASTOX. 

Issue of clecisauit cel non,  raised by a caveat to the d l  of S. Enlily 
Beard. Alleged mental incapacity and undue influence are the grounds 
upon which the caveat is based. 

From a rerdict and judgment establishing the paper-~vriting, arid 
every part thereof, as the last will arid testament of the testatrix, the 
caveators appeal. 

A. 6'. Jones,  Cherry  d Hollowell and Bulwink le  d Dolley for pro- 
pounders. 

J o h n  G. Carpenter  and Ernes t  R. W a r r e n  for caveators. 

STACY, (2. J. The assignments of error are presumably based upon 
csceptions in the record, though they are neither brought forward nor 
specifically pointed out. X e r r i f t  v. Dick,  1 6 9  S. C., 244, 8.3 S. E., 2. 
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This falls short of the requirements of Rule 19, see. 3, of the Rules of 
Practice in the Supreme Court, 200 K. C., 824; Ratoh. 7;. Lup ton ,  193 
N. C., 428, 137 S.  E., 173. Only exceptive assignments of error are 
considered on appeal. D i z o n  v. Osborne, 201 X. C., 189; Sanders  v. 
S m d e r s ,  201 N .  C., 330, 160 S .  E., 289; S. v. Freeze, 170 N .  C., 710, 
86 S .  E., 1000. The Constitution, Art. ITT, see. 8, enlpowers the Su- 
preme Court "to review on appeal any decision of the courts below, upon 
any matter of law or legal inference"; and this is to be presented in  
accordance with the mandatory rules of the Supreme Court. Culvert v .  
Cars farphen ,  133 N .  C., 25, 45 S. E., 333. The  Court has not only found 
it necessary to adopt rules of practice, but equally necessary to enforce 
them and to enforce them uniformly. P r u i f t  v. TT'ood, 199 N. C., 788, 
136 S. E. ,  126;  B y r d  o. Southerland,  186 X. C., 384, 1-19 S. E., 2. 

Furthermore, "exceptions in  the record not set out i n  gppellant's brief, 
or i n  support of which no reason or argument is stated or authority 
cited, will be taken as abandoned." Rule  28;  G r a y  v. ?arttoright, 174 
AT. C., 49, 93 S. E. ,  432. The  relation between appellanis' brief and the 
record is discernible only after a voyage of discovery. Sturteoant  v. 
C o f f o n  X i l l s ,  171 N .  C., 119, 87 S. E., 992. F o r  this, 11-e are furnished 
no guides. Cecil v .  L u m b e r  Co., 197 N. C., 81, 147 El. E., 735. The 
brief i s  ~i- i thout citation of authorities. Por ter  v. L u m b e r  Co., 164 
3. C., 396, SO S. E., 443. The appeal seems to be a n  adventure in 
postulation. 

The judgment is supported by the verdict, hence the motion to affirm 
will be allowed. Wheeler  v. Cole, 164 S. C., 378, 80 S. I:., 241; TValluce 
c. Salisbury,  147 S. C., 58, 60 S. E., 713. 

Affirmed. 

J. LEAK SPESCER, JR., LBURA SPESCER MCCLENEGHAN AND HUSBAND, 
E'. A. JlcCLENEGHAN, AND OLIVE SHULL SPEN('I9R v. LAURA 
DWETLE hfcCLESEGHBA' AND COhlMERCIAL NATICISAL BANK OF 
CHARLOTTE, K. C., EXECUTOR AND TRUSTEE UKDER THE WILL OF J. 
LEAK SPENCER, DECEASED. 

(Filed 27 April, 1932.) 

1. T ~ u s t s  E +Trustee may apply to court for direction in executing 
trust. 

Where a trustee under a will is in doubt as to the prowr method of 
managing the trust estate, and the question is of present or imminent 
urgency, he may apply to the courts for aid and direction in the execu- 
tion of the trust. 
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2. Part ies  B a-Pcrsons no t  i n  esse held properly represented and judg- 
nwnt  was bincling a s  t o  a l l  interests. 

Where under the terms of a will the testator's wife and cllilclren are  
made the beneficiaries of a trust estate with limitation orer to the chil- 
dren \\.hen the l\-oungest shall attain the age of forty, or, if not liring a t  
the date sprcificd, to their issue, and in a suit regarding the manageme~lt 
of the trust estate the trustee and the testator's \ ~ i f e  and children are 
1)artirs and the onc l i ~ i n g  grandchild is made a party defendant and is 
relxescntecl by a guardian a d  litcm. wllo also represents as  a class the 
other grandchildren not i ) ~  csse: Held, all parties having an iuterest in 
the estate are  1)roperly rcl~resentetl. and tlie jndg~iient of thc court is 
binding a s  to a11 interests. C. S., 1744. 

3. 1Vills E h--Judgment d i rwt ing  trustee to acccpt contract tcncierecl by 
principal beneficiaiy is  affirmed under  facts of this  caw. 

TYhere a  ill creat's a trust for the benefit of tlle testator's wife ant1 
directs that the trustee shall pay her during her life a certain sum per 
mouth out of the rents and profits, or if the rents and profits are in- 
sufficient therefor that he srll so nlucll of the estate as  is necessary to 
makc such montllly pa~.ments, and directs that after her death the rents 
and profits be paid to his children equally until the youngest shall attain 
the Bge of forty, and then the estate to be equally diriiled between them, 
or if not living a t  that  time, to their issue, and the reuts and profits 
arc not sufficient for the monthly lx~y~nents ,  alld in a suit thereunder 
all persons interested in the estate are  made parties, :1nd tlie contingent 
remaindermen not in esse are  properly represented b y  a guardian ad 
l i fcm: Held ,  the court has jurisdiction to pass upon the question of the 
acceptauce by the trustee of a contract tendered by the wiilo\r in ~ h i c h  
she agrees to accept a monthly pal\-mcnt in a sum less t lml  that stij~ulnted 
in the will upon the payment of a certain sum in cash, and its judgment 
directing the trustee to accept the contract to ~ ~ r e s e r r e  the ccirl)us of the 
estate for the administration of the trust is affirmed on appeal. 

APPEAL by defendants f r o m  Cuwper,  Spec ia l  Judge, at  December 
Special Term, 1931, of NCIECRLESB~R(~.  -1flirmed. 

T h e  judgment of the  court below is as fo l lovs :  
"This  cause col i~ing on to he heard  at  tlle Deceinber, 1931. Sl~eiaial 

T e r m  of Xeckl(1nburg S u p r i o r  Court,  before his  I Ionor ,  G. T. C'o~rper ,  
jutlge, a ~ i d  being heard upon the petition and  t h e  ansn er of the g u a r c l i a ~ ~  
ad l i t e m  of the  infant  re~poridcnt ,  L a u r a  Dnel lc  31cClc.ncglia11, and  the 
unborn children of I ~ r u r a  Spencer XcCleneglian imtl J. Leak S ~ E I I C C ~ ,  
J u ~ l i o r ,  arid t h e  a n s v m  of t h e  C'ornmercial Nat iona l  B a n k  of Cliarlottc, 
S. C., executor arid trustee undcr  tlie TI-ill of J .  Lcnli Spencer, and 
upon the  evidence introduced before tlie court in the  cause, the fol loning 

facts  a re  found by the  cour t :  
( 1 )  That J. Leak Spencer, la te  of the county of Mecklcnburg, S t a t e  

of Sort11 Carolina, died on 4 J u l y ,  1930, leaving a last TI-ill and testa- 
n m l t  which has  bccn du ly  admit ted to probate  ill the  Super ior  Court  
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of Necklenburg County, which last will and testament llames the Com- 
nicrcial Snt ional  Bank of Cliarlotte, S. C., as esecutor r n d  trustee, and 
the snit1 Comnlcrcial Satioi ial  Uanlr of Charlotte, X. C., has duly qunli- 
fied arid is 11011 acting esccutor and trustee under said d l .  

( 2 )  That  Olire Shull Speiicer is the xidow of J. Lcak Speiicer, 
deceased, and J. Leak Spencer, Jr . ,  aud Laura Spence - NcCleileghan 
arc  the only cliiltlren of saicl J. Leak Spenccr, deceased. 

( 3 )  That  tlic respondent Laura Dn elle XcCleneghaa is the only child 
i ~ o w  l i \ ing  of tlie petitioner, Laura Spencer lIcClenegli,~n, she being a 
niiuor of the ago of five years, and that  J. Leak Spencer, J r . ,  lias no 
children at this time. 

(4 )  That  under tlie n i l l  of J. Leak Spencer, deceased, the entire estate 
of saicl J. Lcak Spciicer, deceased, n a s  left to the said Comillercial 
Snt ional  Bank of Charlotte, S. C., esecutor and trustee, i n  trust, with 
rlic direction to said executor mid trustee to pay o\er  to Olive Sllull 
Spc~iccr, n i f e  of J .  Leak Spcnccr, deceased, during her life time, all of 
tlic lnconlc of s t d  estate as receixd,  wit11 the proviso that  iu case said 
inconie, ill any year be less tlian $500 per month them executor and 
trustee slioultl srll such of tlie priiicipal of tlic estate as might he neces- 
s:wy ill order to 1 x 1 ~  said Ol iw  Sliull Spencer, in quarterly payillents, 
~ufificielit :inioui~tb to b r i ~ ~ g  her total receipts to $500 pc>r nioiitli, wit11 
further ~1ircc.tioli to saicl esccutor and trustee, upon the tleatli of said 
Olive Sliull Spencer, to pay OT cr to tlic cliiltlreli of said J. Leak Spencer, 
deceased, share and share alike, the ineonlc from said estatc, as the same 
blioultl Le recei~ctl, until the you11gc.st of said cliildren shall h a w  reached 
tlic age of forty years, a t  nliich time said esecutor and trustee is  directed 
to t1u.n eyer to thcni, sliarc and share alike, the corpus of said citate, 
wit11 an adtlitional p r o ~ i s o  that should any of said childi.cn die leaving 
issue before the tirile specified under the n i l l  for a division of said 
estate, sucli issue shall rcprescnt tlio deceased child, both in receipt 
of tlic inconie and in tlie division of tlie corpus of the estatc, as pol-idetl 
for in said nil l .  

( 2 )  Tlint the said Laura Spe~icer McCleneglian may 11:1~e other chiltl 
or cliiltlrcl~ licrcafter born to her, and also the said J. Lcak Spencer, Jr . ,  
map also liercnftw have a child or children born to him n h o  might be 
cntitlctl to participate in the inconle or final dirision of the corpus of 
said estatc. 

( 6 )  That  the estate of J. Leak Spencer, deceased, consists pri~icipally 
of rcal estate in the city of Charlotte, and in stocks in  industrial enter- 
p r i w  and corporatio~is located in the city of Charlotle a ~ i d  in the 
c o ~ ~ n t y  of Mccklenburg. 

( 7 )  That  the m l u c  of said estate is approsimately one limidred thir ty 
thousand dollars. 



K. C.] S P R I S G  TERX, 1932. 665 

(8) T h a t  t h e  net  income f r o m  said estate, since t h e  death of said 
J. Leak Spencer, less the costs arid expenses of collection, adrninis- 
t ra t ion,  taxes, etc., has  been a t  t h e  r a t e  of $4,536.94 per : c w ,  n l n c h  
sum is ilisufficirnt to  p a y  to the said Olive Shul l  Spencer the  sum of 
$300 l)er niolith, a3 pro\iclecI i n  ?aid last n i l1  and testament, a ~ t l  i t  ib 
not probable t h a t  the  i ~ e t  income f r o m  inid (,state n i l1  a t  ally t1111c in 
the  Ilear fu turc ,  if el er, be a s  much  a s  i i x  tliousnr~tl dollars pcr  year. o r  
a n  a n i o u ~ l t  sufficient to  p a y  tlie said O l i ~ e  Sliull  Spencer t h e  sum of 
$300 per month,  as  pro7 itlecl i n  said n ill, and if tlie said sum of $300 per  
~ilolltli should be pait1 to  .aid O l i ~  e Shul l  Spelicer, as pro7 idctl 111 wicl 
\\ 111. it  n111 hc necessary f r o m  tliiie to time to i l i ~  atle and sc.11 a portion 
of tlie capi tal  o r  corpus of stlid ci ta te  in  order  to  make  up  f o r  the 
deficiency i n  said iricoii~r. 

( 9 )  Tl iat  due to tlie unturc of the :~ssets belonging to inid estate a ~ i t l  
to t h e  financGd conditiolis cxisting. a bale of miy of the  capi tal  assctq o r  
corput  of said ci ta tc  could ~ i o t  LC ~ n : ~ d e  a t  n f a i r  and  rc:~iorinble ~ a l u e  
: ~ n d  if iucli salc sliould hc required or niatle it TI oulcl ha \  e to  bc a t  grcnt  
wcrificeq ant1 loss t o  the  estate. 

(10) T h a t  the  said 0111 t3 Shul l  Slwnct r ,  xidow, is  fo r ty - f i~  e year5 
of age. :1nd under  the 11iortu:lry t a l~ lc ,  set fo r th  i n  section 1790 of the  
C'oilwlitlatctl S tn tu tc i  of S o r t l i  Carolina, she lms a reahol~nble ts- 
lwctancg of 14.3 y ~ ~ r i ;  tha t  the said O l i ~  c Sliull  Sl)cncer is 111 apparent  
gom1 11tnlth ant1 f rom h c ~  :Iplwaralice, m t l  f r o m  the c\ idence as to her  
p11piml  cont i~t ion,  i t  15 reawllablc to i u p ~ ~ o s c ~  that  she n 111 l i ~ c  out said 
t ~ s p w t : u i ( ~ j  ; tha t  if ,.he hlioultl li\c7 out said expcctaney i t  nou ld  be 
i i c r c + : ~ ~ ,  i n  order  fo r  tlw cxecwtor and tru5tee to  p a y  her  tlic sum 
hufficient to  make  her  income alliounlt to $300 per ~ ~ i o t ~ t l i ,  a5 p r o ~ i t l e d  
1, ,:~itl l a i t  n 111 arid testanimt,  tllat the c n l ~ i t a l  aisct. and c o r p u s o f  
wit1 ~ ' t : ~ t ( '  be i i i ~ a t l ( ~ 1  ant1 sold to a large cstent  and  tliat tlic capi tal  
a . 4 5  ant1 c o r l ~ u r  of wit1 estate noulcl he t l i t r c l~y  rtduce!l i11 a n  :rmount 
liot lesi than  th i r ty  tllousa~ltl  dollars. 

(11) Tliat t l l ~  il~cwrlie f rom w i d  estate, since the  dcatll of J. Leak 
Spencer, ha5 lweii $7.936.95, of n hich sum $d,.iG4.64 has  been paid to 
Oli7e Shul l  S p c ~ ~ ~ c ~ r  ant1 $:),392.30 i t  ?till Iicld a1111 rc>tniiietl hg t l ~ c  haid 
csecutor and  truste?, all  of n1ilc.h f ~ u n ,  le% rxpenses a i ~ d  taxes i n  the 
npproxirnate sum of oile t l ~ o u ~ n t l  t n o  l~undrc t l  dollars ($1,200). would 
be payable under  the terms of said n l l l  to Olive Sllull  Spctlccr, 2nd t h a t  
t h e  p q m c n t  of said s u m  would ] c a w  a deficiency a t  the p r c w l t  t ime 
in the  amount  due  her  under  the  terms of said will, nliicll i\oultl have 
t o  be realized f r o m  tlie corpus of said estate i n  tlie sum of $2,243.03. 

( 1 2 )  Tl iat  the  said O l i ~ e  Sliull  Spcncer  h a s  proposed and agrccd 
tha t  if she be paid the  sum of f i f twli  thousand dollars ($15,000) i n  c a s l ~  
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: I T  this t i l ~ w  out of the  accrued i l lcon~e a n d  capi tal  nescts of said estate, 
:111tl if tlic pc t i t io l~er  J .  L ~ n l i  Spencer. ,Jr.. shall also he pait1 at  this  
time tht. N I ~ I I  of two tllousalltl dollars ($d,OOO)j and if the said L a u r n  
S l w l ~ c ( ~  McC'lcnrghnll s1l:tll 11avc carlccled ant1 dcl iwrc, l  to  licr a t  this  
ti111r :I c o r t : i i ~ ~  tlcctl of t rust  niltl llotc securctl thcrcby i n  t h e  sulii of 
$4.500 \\.it11 :111 ncwwctl i ~ ~ t c r c s t  c s e c ~ ~ t c t l  11y snit1 Lau- .a  S p c ~ l c e r  X c -  
Olt~ticgl~ali :rl~tl llcr I insha~~t l ,  E'. .I. McClcntvgllan, and llow licltl by said 
t m ~ ~ ~ t o r  :111t1 trustccl :Is a llart of snit1 cst:itc, ant1 if cbcrtaili personal 
jcn-c'lry, cwl~ .~ is t i ly  of :I n.:ltc~l~, n tlinlnontl stick l~ i l i ,  ant1 :L set of dinmontl 
c ~ ~ ~ i t '  lilili.;. 11ow lic,ltl by saitl executor and t l x s t t ~ ,  be tli~.itlrtl and tlcliv- 
c ~ c ! t l  :I.< folltms. 11:1111('1~-: Tlie saitl nxtcl i  to Olive S11~11 Spencer, t h e  
(li:111io1it1 stick l)in to  L a u r a  Speilccr M c C l e i q l i a n ,  a l ~ d  the  d i :~mond 
r u f  li~lli:: to J .  Lcali Spc~lct>r ,  J r . ,  she will tllereupon waive her  r igh t  to  
l ~ v c  tht. corpus of snitl cxstntcl fur t l icr  ~IIT-atlctl  or sol,l ill ortlcr to supl)lc- 
mclllt :III>- i ~ l c w ~ n c  wliicli mny be derived frcltn said ratair .  nlltl that  slic 
f u r t h t ~  : igr tw tha t  she will t l lcwaftcr,  of the I I P ~  i ~ ~ c o ~ l i e  to he tlcrivetl 
frolll $:lit1 t~st:lte. less costs of collcc4oll, n d m i l ~ i s t r ~ t i o n  rhnrgcs :~11(1 

rasw,  : ~ c c ~ p t  tl~rcca-fifths tllrrc,of, rind tlic o t l ~ c r  two-fifths of $aid net 
i ~ ~ c w n ~ c  to lw l ~ n i d  to L a u r a  Spcuccr  JlcClciwgllnll nut1 J .  1,c:llr S p c w c r ,  
?Jr., o r  tllvir 1(lg:11 rcl)rcst>lit:~tive$, or ill c:1sc of t h c i ~ .  tlentli, to t h e  
11lrim:itc~ I)c~icfic.iaric~s ulitlt'r snit1 \ d l ,  provitlotl, I ~ o n c ~ v c ~ r ,  if said three- 
fifths of 1 1 1 ( ~  llct i ~ l c o n ~ t '  ~11:1ll IIC i i~suf i t~ i twt  to pay to the snit1 Olive 
SIlnll S l w ~ r c w  $ 3 2 5  11cr n ~ o ~ t l i ,  tlic said Olivtl Shill1 S ~ I ~ ' I  c ~ r  i;l~nll ~ ~ e v c ~ r -  

. . 
t l~c*lt~ss r t w i ~ . c ,  n!: a ~ I ~ I I I I ~ I U I I ~  ~ I ~ C O I I ~ C ,  tlic s:~i(I sum of $ 3 2 5  p r r  ~ n o n t l i ,  
thc tlrfic~it~l~c~y to he nintlt. u p  out of t l ~ c  otl~clr tn.o fifths of snitl i w o ~ l w ,  
wl~icl i  said r ~ o - f i f t h s  tllcrcof sllall hc rcdncctl :~ccortliliglg, 1)ut if tlicrr- 
:~ f t t>r  t h r  inc~onic fro111 stlid pstntc shall lw suf lc ic~ i t  t11:it t l ~ r ~ r - f i f t h s  
tli twof al1:111 ~ I I I I O U I I ~  to 111or(~ thau  $1P.i p ( ~  r l~onth.  the wit1 Olive 
S11u11 S p l w r  ~ l m l l  i ~ ( w r t h ~ l ( ~ s s  rcceire 0111,~ $325 ptJr n i o ~ ~ t l i  lintil sllcli 
ti1ilc1 as  thc : I ~ ~ O U I I ~  t l lerctofow d c t \ ~ ~ e t r t \  f r o m  the two-fifths ill ordei. 
to 11i:tkc u p  tilt. t l t 4 t h c y  of her  min imum i~~cwli le  of $315 per mol~ t l l  
has  becu rcynitl to  s:~itl Laurn  Spencer d l c C l c n c g l i n ~ ~  ant1 .J. Leak 
S p 1 c c r j  J r . ,  o r  tlitlir legal rty~rcsclitativc~s, or i n  c u e  of the i r  tleatll 
to the ul t imate bcncfici:lries, uiitlcr said .will, a l l  of wliich will more 
ful ly  nl)pc,ar f roni  t h e  contract entered into betweell O l i ~  Shul l  Spencer 
and J. h k  Spencer, J r . ,  ant1 L a u r a  Spencer JlcClencglian, copy of 
~ r l ~ i c l l  i:: att:lchrd to tllc petition herein as  E s h i b i t  '73.' 

(13) T h a t  the  j c w l r y  referred to ill thc  foregoing ;incling of fact ,  
rolisistillg of :I watch, n tlian~ontl stick pi11, mid n wt of tliainond cuff 
liliks, n re  of lit t le i l i t r imic ~ : l l u e  nl~t l  a salc thereof l ~ y  tlle executor 
n-oultl not nlatorinlly i i~crcnsc the funds  of saitl estate. 

(14) T h a t  tlic said Olive Shul l  Spencer purcliased frcsm tlie executor 
ant1 trustee ccrtniil fu rn i tu re  and  personal l r o p e r t g  a t  :In agreed price 
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J r . ,  a i d  who might, under the terms of said will be or become interested 
in the distribution of the income or corpus of said estate, and the said 
H. E. Iiiser, guardian ad l i t e m  as aforesaid, having duly filed liis 
ansuer in the cause representing said interest; it  is now 

Considered, ordered, adjudged and decreed by the court that  the pro- 
posal of said Olive Shull Spencer and the said contract, Exhibit 'B,' be 
xl)provetl, ratified, and confirmed, and thnt the Commercial Sat ional  
B a l k  of Clinrlotte, S. C., executor and trustee, be luthorized, em- 
powered, and directed to pay over to the said Olive Shull Spencer, out of 
the corpus ant1 accructl income of said estate in its hands, the said sum 
of fiftccn thousantl dollars ($16,000), and to pay over to said J. Leak 
Spcilccr, J r . ,  out of the corpus and accrued illcome of w id  estate, said 
sun1 of t n o  t11o~is:111d dollars ($2,000), and to cancel and deliver to 
said Laura Sl)cilcer JIcCleneglian the deed of trust and notes or bolids 
seruretl tlicrcby in the sun1 of forty-five hm~drecl  dollar^; ($4,500) x i t h  
a11 accrurtl interest, executed by said Laura Spencer M2Cleneghan and 
Iicr liusb:~ntl, F. S .  McCleileghan, and no~v  held by said estate, and also 
to t lel i~ cr to Olive Sllull Spencer the watch belonging to said estate, and 
to Laurn Sl)el~ccr McCleneghan the diamond stick pin helonging to the 
estate, and to J. Leak Spencer, J r . ,  the diamond cuff liitks belonging to 
the estxtc, and to canccl the indehtcdness a g a i ~ ~ s t  Olive Shull 
Spencer on account of the purchase price of the furniture purchased 
by her from saitl estate, all of the same to be ill lieu of ally unpaid 
portioil of tlic illcome of this estate u p  to 15 December, 1931, and in 
c*onsiderntioi~ of the abandol~inent and waiver by her of any claim to any 
part of the $700 received from sale of saitl automobile i ~ n d  of her right 
nt ally time hereafter to cause any part  of the corpus of said estate to 
bc iiivadcd or sold in order to pay her any inconle or aniiuity, aiid tliere- 
after to niake distribution of the net income of said estaie received from 
and after 15  December, 1931, in accordance with the tcrms of the pro- 
posal of said Olive Sllull Spencer and of the said contiact as set forth 
i11 finding of fact S o .  12 of this judgment, aiid to carry out the terms 
and provisions of saitl will except as modified by this judgment. 

I t  is further adjudged that  the defendant, Commercial Kational Bank 
of Charlotte, N. C., executor and trustee, pay the costs of this action to 
be taxed by the clerk of this court. This 15  December, 1931. 

G. V. COWPER, Judge Presiding." 

To the foregoing judgment tlic defendant Commercial National Bank 
of Charlotte, N .  C., executor and trustee, under the ~v i l l  of J. Leak 
Spencer, deceased, excepts, assigns error and appeals lo the Supreme 
Court. 



X. C.] SPRIKG TERM, 1932. 6G9 

T .  C. Guthrie, Ylunzmcr S f ewa l t  and ST'. C .  Davis for J .  Leak 
Spencer, Jr.,  and L a u ~ a  Spencer XcC'leneghan. 

-\-. -4. T o u  n ~ e n d  f o ~  Oitz>e 8 h u / /  ~vpencer.. 
John X, Robinson and IIn12fer 11. Joncv for. appellants. 

CL \ R l i S O S ,  J. Tlle questions inrolved : Did the court have jurisdiction 
of the actio3i :ri~tl of the parties and subject-matter of the action? Did 
the court 11a~ e jurisiliction and poncr to rat ify and confirm the contract 
eiitcretl into 1,- the petitioners, a~i t l  to render the judgn~ent apl>ealctl 
from ? Does said judgmel~t bind unborn con t i~~gen t  reniaindern~en and 
ull persons l~aving a vested or contingent interest, or ha l ing  a possi- 
bility of intcrcst mitlcr the nil1 or ill tlie estate of J. Le:rB Spencer, 
deceased? A11 the questions abole set forth irir olved in this appeal must 
be answered in  the affirmati~e.  

I n  Laurence on Equity Jurisprudence (1029) ,  Vol. 1, part scc. 495, 
11. .i69-70-71, the Ian iq stated as follons: "A trustce finding liimself 
em1)arrnsrtl by u l ic~r ta in ty  a~ to  his duties or rights rimy under propcr 
collditions upply to a court of equity for i~~s t ruc t ions  and adrice. Xotli- 
ilip is  more common, arid nothing is better settled, thml the right, and 
in a proper rase, the duty of a tru*tce to iiir oke the direction and aid 
of a court of cquity in the execution of thc trust. The  poxer is exercised 
v i th  great caution, as it may i n v o l ~ e  passing upon subs t a~~ t i a l  right5 
of p~rm11s not m itliin the jurisdiction. The  question upon n hidl  advice 
is sought muzt he one of preserit, or at least inimincnt urgcncy. The 
relief is usnally upon p r in~ ip le s  of quiu f zwet ,  or interpleader, ant1 
i l i~o l \ e s  a 4 1 o ~ ~ i n g  of co~iflictilig claims or the probability thereof 
nithout any other satisfactory means of determining then1 in such 
inanner as to protect the trustee. 'Noot' questions are not proper for 
subniission. Trurtees should not therefore be advised as to the manage- 
ment of funds nliich hare  not come into their hands, nor as to tlie 
proper nlethotl of exercising a discretioil i~lrested solely in them, nor in 
cases nlicre the advice may be of no use, as where the instrument whose 
construction is sought is being contested for alleged invalidity, nor where 
the trust has terminated, nor to settle cor~flicting rights of beneficiaries 
on tlle termination of tlie trust. The trustee must be honestly in doubt 
as to his course of action." 

The author, supra, cites as an authority Rank v .  Alexander, 18s N .  C., 
667. 111 that  case it is held, at 11. 667 (headnote) : "Our courts, in the 
exercise of their equitable poner, have super\ isory jurisdiction in tlle 
acimi~iistration of trust estates, and the trustee, in cases of doubt arising 
in the course of his administration of the trusts imposed by the instru- 
ment, may resort to then1 for imtructioli. Where a nil1 prorides for 
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an income to the 11-idow, and, anlong other things, foi contingent in- 
terests to ulterior takers, minors, some of whom are not in esse appoint- 
ing a trustce with power to carry out the provisions of the will, and all 
tliosc nlio are  to take upon contil~gellcy are not only represented by 
tlie trustee, but by class representation, and a guardian has been ap- 
pointed and is acting for all minor interests, both in essc and otherwise: 
IIeld, the courts have jurisdiction to pass upon the question as to whether 
a co~itract  made betneen the  rido ow and another principal beneficiary, 
making her a n  increased allowance in consideration t l  at she will not 
dissent from the vil l ,  nil1 be in the best interest of all parties; and its 
action confirming tlie contract and preserving the corpus of the estate 
for the administration of the trust imposed will not 3e disturbed on 
a p l ~ x ~ l . "  Emu1 c. Errlul, 191 S.  C., 347; Bank v. Edwzrds, 193 K. C., 
1 1 s ;  Il'adtiell c. Cigar Stores, 195 S. C., 434; Trust Co. v. Stevenson, 
1'36 A?. C., 29;  ,llozinfain I-'crrk I n s f i f u f e  v. Lovil/,  198 N. C., 643; 
Finley c. Finley, 201 S. C., 1. 

I n  Tl'illiams 1;. V'illiams, 68 S. E., 449, 204 Ill., 44, that Court said, 
a t  pp, 50-51: "The first question relates to the  power of a court of 
cl~ancery to authorize the settlement of a suit brought by a minor to 
set aside a will upon tcrins which, in the opinion of the court, a re  
adrantagcous to the minor. . . . It is w l l  settlec. that  courts of 
chancery exercise a superintendence over infants and their property as 
a branch of their general jurisdiction. Thf> protection of the rights of 
infalits is olle of the duties of courts of equity and those courts from the 
earliest period hare  been vested v i t h  a broad and comprehensive juris- 
diction over the persons and property of infants. . . . (At p. 52.)  
I t  would seem to  be reasonable that, upon a bill filed by an  infant  to 
contest a will, a court of chancery should have the power to compromise 
and settle the issues, and by its decree sustain the will, and establish 
peace betneen the parties. I t  cannot be that  such a litigation must 
continue, probably to the disruption of the family, and perhaps to the 
bankruptcy of the estate, because some of the parties are not sui juris." 
Johns et al. v. Jlonfgomery, 106 IY. E., 497, 265 Ill., 21. Bennett's 
Guardian v. Cary's E.recufor, 276 S, IT., 818 (1925)) 2 LO Xy., 72.5. 

I n  Springs v.  Scott, 133 N. C., at  p. 564, it is held: "With regard to 
tllr act of 1903 (see I\'. C. Code, Anno., Nichie, sec. 1744, and cases 
cited), the court has the power to order the sale of real estate limited 
to a tenant for life with remainder to  children or issue, upon failure 
thereof, over to persons, all or some of whom are not i n  esse, when one 
of the class being first in remainder after the expiration of the life 
estate i n  esse and a party to the proceeding to represent the class, and 
thnt up011 decree passed, and sale and title made pursuant thereto, the 
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purchaser acquires a ~ e r f e c t  title as against all persons i n  ESse or in 
posse." Trus t  C'o. v. Sicho lson ,  162 S. C., 257. 

I n  Il'adrlell c. Cigar Stores, supra,  at p. 438, n e  find: "In E 2 I'ccrtc' 
Dodd,  62 N. C., 98, this Court held that  if land be devised to  a person 
for life ~vi t l i  remainder in fee to his children a sale of the land cannot 
be ordered before the birth of a child, because there is  no one in c , ~ c  
to represent its interest; hut if there he a li7-ing cliild in ~ h o m  the fee 
can rest a sale may be ordered, though all the children of their class 
may not yet have been born. See Jl i l ler  ex par fe ,  90 N. C., 625; Irriti  
7.. Clark, 98 N. C., 437; Spr ings  7%. S c o f f ,  132 S. C., 548; L z ~ m b e r  ( '0 .  r .  
f lerr ingfon,  153 S. C., 85;  Rank .z.. Alexander, 188 N. C., G G T .  But  
the rule formerly p r e ~ a i l i n g  has been nlodified by legislation. C. S., 
174-1. Pcndlefotz c. Wil l iams ,  175 N. C., 248; Poole L-. Thompson ,  I S 3  
N. C., 388." C. S., 1744. Remainders to uncertain persons; proceclnrc 
for sale; proceeds secured. C. S ,  1743. Sales of contingent remailitlers 
validated. 

Without analgzirig the facts in this coiitrorersy and the judgment of 
tlie court below, we think it was the proper one under tlie facts and cir- 
cuinstances of this case. JTe think those i n  esse or in posse, are properly 
represented in this proceeding; all parties \ ~ h o  could possibly have ally 
interest in the estate are parties to this action and the infant and all 
unborn children who might have any intercst, are properly represented. 
From a careful examination of the facts, as found by the court belon- 
arid the judgment rendered, n-e think a court of equity has jurisdiction 
in the matter. We think the judgment fa i r  to all and not prejudicial to 
the parties nlio hare  either vested or contingent interests. 

T l i ~  policy of tlie law is to encourage settlement of family disputes 
like the present, so as to  promote peace, good d l  and harmony among 
those connected by consanguinity or affinity. Equity farors amicable 
adjustments. I n  the present action, the contract that was made was 
a compromise over the prorisiohs of the will, based on the present defla- 
tion in prices and an adjustment of other differences. The court below 
found the facts at length with care, and rendered judgment that i t  
was to the best interest of all that "the terms and provisions of said 
contract . . . be accepted, ratified arid approved and carried into 
effect." I t  was further found as  a fact "that the parties to this proceed- 
ing are all properly before the court," etc. 

Speaking to tlie subject, in Carstarphen v. Carstarphen,  193 N. C., 
548, is the following: "A sound public policy looks to the speedy ending 
of litigation. Courts never encourage litigation, but look n-ith favor on 
adjustment of differences. and this is especially true in family disputes." 
For  the reasons given, the judgment of the court below is 

3ffirmed. 
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CHOWAN COUSTT, JULIEN WOOD, CHAIRMAN, W. T. SLITTERFIELD, 
A. D. WARD, J. A. WEBB, ASD W. H. WINBORSE. COUSTP C O M X ~ S -  
~IOSERS, G. W. GOODWIN, SHERIFF, ASD GEORGE C. HOSKINS, COCYTS 
TREASURER, V. THE COMAIISSIOSER O F  BANKS LIQUIDATISG THE 
('ITIZEKS BANI<. 

(Filed 27 Aprll, 1932) 

1. Taxation C c-Conmissioner of Revenue is without power t o  cancel 
assessment of corporate eaccss of bank upon i ts  la ter  insolrcncg. 

The statutory method by xvhich the valuation of the corporate escess of 
a corporation is fised for tasation, n i t h  the procedure fcr appeal by the 
corporation to the courts of the State, must be strictly followed, and 
vliere the State Board of Assessm~nt has passed upon the statement of a 
bank and fised the value of its corporate escess and later has reduced the 
assessment thereof, to which the bank makes no esception, the Commis- 
cioner of Revenue is without authority upon the subseq~ent  failure and 
receivership of the bank to cancel the assessment fised by the board, and 
the tax thereon may br recovered by the county. Public: Laws of 1929, 
chap. 344, secs. 600, 603. 

2. Same-Valuation of corporate excess is  fixed a s  of Rrst April a n d  
subsequrnt insolvency of corporation cannot affect regular  assess- 
ment. 

Under the provisions of chapter 344, Public Laws of 1929, secs. 600, 
603, the valuation of the corporate escess of a corporation for the purpose 
of txsation by the counties is fised as of 1 April, and taxes must be paid 
hy the corporation upon the valuation then so fised unless modified by 
the State Board of Assessment in accordance with the prescribed statu- 
tory procedure, and where the assessment of a bankinc: corporation is 
regularly made by the State bpard from which no appeal is taken, the 
subsequent insolvency of the bank cannot affect the assessment made in 
accordance n i t h  the statutory procedure. 

3. Banks a n d  Banking H e-Liquidating agent  of bank must  be sued i n  
h i s  individual name a n d  not  i n  t h e  name of h i s  officc,. 

In  an action against the Commissioner of Banks he must be sued in 
his individual name as  such and not in the name of his oflice, but a defect 
in this respect may be cured by amendment. 

APPEAL by defendant f r o m  Fr i z ze l l e ,  J., a t  September Term,  1931, of 

CHOWAS. Affirmed. 

On 26 , lpr i l ,  1930, the  Citizens Bank,  located a t  Edenton,  Chowan 

County,  K. C., filed wi th  the  S t a t e  Board  of Assessment i n  compliance 

with section 600 of the  Machinery Act of 1929 (chapter  344, Publ ic  

Laws  of 1929) i ts  annua l  report  f o r  assessment and  taxat ion a s  of 1 
Apri l ,  1930, accompanied by a s tatement  of i ts  condition as  of 1 Apri l ,  

1930, a n d  showing t h e  value of said stock over and  above t h e  value of 

property listed locally to be $24,516.75. Thereupon the value of said 
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corporate excess of the stock was tenlatirely fixed by said board or by 
the Col~nnissioner of Rcvenuc at the anlourit shonn by the report and 
the ba lk  n as l~otifiecl accordingly. 

The h r l k  protested that this raluation n a s  too high and the protest 
n a s  acted upon at a meeting of the board on 10 Julie, 1930, and "after 
careful corlsideratiori" the hoard reduced the ~ a l u e  and fixed it a t  
$19,375 mid so notified tlle hank on 12 June,  1930. S o  further protest 
nus ~nadc 'nor  any appeal t a k m  by tlie bank from this decision and tlie 
State Boartl of ,lssessmei~t in due course on I August, 1930, certified 
this final ~ u l u a t i o n  to the register of deeds of Chowan County ~ 1 1 0  
p1:lcetl it  on the assessineilt roll of t;txable property in tlle county for 
that year. 

During July,  1930, final values of all taxable property listed i n  
Chonnn Cou~l ty  as of 1 ,Ipril, 1930, nere  fixed and determined by the 
county eonimi4oners acting as tlle board of equalization and review and 
tllercnftcr the con~m~ssioriers l e ~ i r d  county taxes for that  year a t  the 
rate of $1.21 on the $100 of \iiluation, being $251.87 on the $19,375 
valu:rtioil of the eorl)orate excess of tlie stock of tlie Citizens Bank, as 

ill appcar by lnatlleniatical calculation. 
The  bank closed oil 27 Dscernber, 1930, and was taken orer for liqui- 

dation by the Corporation Corrimision and its succeisor, the defendant, 
('oniri~issiorier of Banks. C 'ou~ ty  taxes had riot been paid. On 11 
Fcbluary, 19i31, the State Liquidating Agent, acting under tlle Corpora- 
tion Cor~mlissioil or its buccc,sor, the defendant n ro te  to the Commis- 
sioner of R c ~ c i ~ u c  aski i~g that the valuation of the corporate excess of 
the capital stock of the bank as of 1 April, 1930, be canceled and on 
17 F(1bruury tlicx Comnlisioller of Xelenue, acting by his assistant and 
without action by the State Hoard in meeting, wrote to the county ac- 
cou i~ ta i~ t  requesting that the wid \-aluation as previously detcrnlined and 
certified by the board be stricken out. A11 of this n a s  done without 
notice to Cl~owan Count)- or its officials. 

The  county officials refused. to comply with the request. The liqui- 
dating ager~t ,  acting uiitler tllc C'orr~missiol~er of Banks, paid the taxes 
l e ~  isd on tlie prol~erty libtetl locally vithout prejudice to the question 
of liability for the tax 011 the corporate excess. The county filed a claim 
for tlic tax on the coqtorate excess ill accordance v i t h  the law relating 
to the liquidation of bankq, nliich was rejected and this action was 
begun oil said claim. N. C. Code (I1l~llo.) of 1931 (C. S., 218(c), (10) 
and (11).  

The  court below rendered judgment for tlie county. The defendant 
esceptetl and assigned error to the judgment as signed and appealed 
to the Supreme Court. 
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TI'. D. Y r u d ~ n  for  p la i i l t i f s .  
d t f o m e y - G e ? l e r a l  B ~ - u n z n ~ i t f  antl -1ssistant Alt torneys-(;enel.a7 Sealvcll  

and  S i l c r  antl  11'. S. l ' s i r o f t  for  c lr fendant .  

C ~ a i ~ i ; s o s ,  J. The question iiirolred : rnder .  the circunistances of 
this case did the Comn~issioner of Rerenur, after the nssessme~~t was 
regularly niatle and 110 appeal taken in accordnlice wit11 the statute, h a l e  
authority to strikc out an asseqsmcnt of the .i.:~lue of the "corporate 
csceas" of tllc capital stock of tlie Citizens Bank, m a t e  by tlie State 
Board of Alsscssn~cl~t  and certified to Cho~van Coui~ty,  ant1 thereby pre- 
rent  the collection of tascs levied thereon by tlie county? Mre think not. 

Seetioils 600 nud 603 of tlic Xacliinery ,let of 1920 (Public Laws 
1929, chap. 344). 1xo~-ide the metliod by ~vhicli the ;State Board of 
,isse.;siiicl~t shall nsscss t l ~ c  ~ n l u e  of stock in banks and other corpora- 
tions. I ' ro~ision is made a l~t l  time limit set in which thc taspayer may, 
if not satisfied, appeal to the Superior Court and tlieil .o the Supreme 
Court. 

I n  tlie present case tliere was no appcnl talien by the bank in accord- 
ance wit11 the statute. On 1 Llugust the csccss $19,375 was certified to 
Chowan County, K. C. 

Section 603(6) of tlie act, s u p r a ,  is as follows: "T le State Board 
of -\ssessment shall, oil or bcfow the first day  of Auguc.t of each year, 
certify to the register of deeds of tlie county in wliicli s l d i  corporation, 
limited partnership or associati011 has its principal oflice or place of 
business, thc total value of tlie capital stock of such corporntio~i, limited 
pa r t~~e r s l i i p  or association as dett.rmined in this section; a n d  such COT- 

pora f i o n ,  l i i n i f cd  partners11 i p  or associat ion  s11al1 p a y  t h e  countjj ,  t o w n -  
sh ip ,  c i f y  or  f o w n   fa.^ u p o n  f h e  m l u a f i o n  so certified." (Italics ours.) 

I n  J l f g .  Co .  II. Comnziss ioners  of P e n d c r ,  196 S. C., at 13. 748, citing 
nunicrous autlioritics, r e  find: "-1 taxpayer who does not esliaust the 
remedy pro~it let l  before an  administrat iw board to secure the correct 
assessinelit of a t ax  cannot be heard by a judicial tribu la1 to assert its 
inr-alidity. Our  Stntc decisions to the extent they hare  dealt with the 
subject are in full approral  of the principle, holding 11iat a taspayer 
must not only resort to tlie remedies that  tlie Legislature has established, 
but that  lie niust do so at tlie time and in the manner that tlie statutes 
and proper rcgulations provide." - in  appeal in the abow case v a s  taken 
to the Supreme Court of tlie K~i i t ed  States, and in Garysburg  X a n u f a c -  
t u r i n g  C o m p a n y  v. Board  of Commiss ionrr s  of P e n d s r  C o u n f y ,  250 
U .  S., 52, is the following: "25 October, 1929. Per C u r i o m :  The appeal 
is dismissed for the reason that the judgment of the State court sought 
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11c~rc.to 1):. re1 ien ctl n as h a ~ e t l  on a no11-Ft.dera1 ground a d q u a t e  to <up- 
port it," citing autllorltic,s. I~1acXn~or.e L'. B11p11n ( ' o u ~ ~ f y ,  201 S. C., 
24.;: / ' O V f T  ( '0. / .  Bllr l , ,~  ~ ~ 0 1 1 ? 7 f ? 4 ,  201 S .  P., :{I\: I l o o X ~ ~ r  1 , .  I'llt 
c1O1l??f y.  u n l r ,  4. 

The, Stat13 Boalstl of A 1 s ~ ~ ~ s m i e l l t ,  "after careful  consideration," fixed 
tlrc ~::lucx for  taxat ion a t  $19,373. 

1 1 1  1:. R. 1 .  J,i31~ciir ( ' o z r r i f y ,  200 S. C'., a t  11. 406, the f o l l o n i ~ i g  is 
.t:ttetl : "We l i a ~  e held tha t  n h i l e  a board of county conin~i~s io l le r s  call- 
 rot \\ it11 ~ i ~ t r o a c t i r e  effect climlge a t a x  n h i c h  i t  has  purposrlg iinposecl 
ill the n:ly the  la^\ lrescribcq, it m a y  correct a n  erroneous en t ry  upon  
the m i l l u r i ~  qo t h a t  tlic record sh:tll, i n  the language of the  Ia~i-,  'speak 
t h e  t ru th '  collccrlliliq t h e  tax. R. R. 2%. Rcitl, IS7  N. C., 3 2 0 ;  R. E.  v. 
Forl) ia ,  I S <  S. ('., 1 5 1 :  R. I?. 1,. ('herohcc C'ounty, 195 1. C., 756." 
O / / r s o r  I .  l l / q h u  t i l /  ( ' ~ m n ? i ( s i o n ,  194  S. C., 3q0: R. R. 1 % .  C'lzc~roXce 
( 'oIIII~!/ ,  194 S. ('., i h l .  

T l ~ c r c  uak 11o wroneous e n t r y  iii tlie p r e m l t  case. I t  is  mandatory 
on t11v 11a1ik to 1)". thr, taxcs 011 t h e  shares of stock. Section 600(6)  of 
t l i ~  :wt, S Z ( ~ I I ( T ,  1- a <  fo l lons :  "The taxes assessed upon the  sliares of 
stock of all? surli b a ~ ~ k i n g  as.ociations, institutions or t rust  companies 
s11:lll be p i c 1  t h e  cashier,  secretary, t rmsurcr ,  o r  other officer o r  
oficf,r> tlltreof. ant1 i n  the  wine  manlier ant1 a t  the  same tirne as  other 
t a w *  :IW rcquirecl to be pa id  i n  such counties, arid i n  default thereof 
snch r:~illier.  hcwctary, t reasurer ,  or other accounting officer as  well as  
iuch l ~ : ~ l ~ l i i ~ l g  ;tqhociation, institution or  t rust  company shall he liable f o r  
such tuaci  :111tl ill :~tltlitiolt tliereto f o r  a sum q u a 1  to tcn per  cent 
thewof." ctc. 

Plaint i f fs  co~ltenil tha t  t h e  at tempt l y  t h e  defentlant a i d  tlie Corn- 
miqkiol~c.r of ReT eriue to  c tr ikr  out t l i ~  T a luat ion of the  stock was  
]lot olil\- ~niaut l ior ized but ( ~ x p r ~ s - l y  prohibited hy statute. T h e  conten- 
tion ii correct. 

T l i ~  l~lailitiffs content1 : ('Umler t h e  l aw al l  propprty must  be listed, 
and  its r : 1 1 ~  a s v w x l  f o r  taxation as  of 1 ,ipril ,  of each year, and  t h e  
taxpayer  is cllargctl with and required to p a y  taxes on i ts  value as  of 
tha t  tlatc, n itllout regard to snhsequent c ~ e n t s .  I f  a f a r m e r  lists a mule  
or a bar11 and lias i ts  value assessed as of 1 Apr i l  h e  i s  not reliered of 
paying t a w s  thereon bccauqe the  mule thereafter  dies o r  the  barn  burns 
i n  Dccemher, nntl if a bank lists i t s  shares of stock and  h a s  their  value 
fixed by tllc proper  authori t ies  as  of 1 Apri l ,  there is  no reason why i t  
should be reliei ed of tases  when subsequent adr-crse conditions cause i t  
to  close i ts  doors in  Deceniher and  render the  stock worthless." We 
th ink  this  contention correct. 
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Cllowan County Tax Accountant, received the following letter: 

"17 February, 1931. 
Mr.  R. D. Dixon, Tax Accountant, 
Edenton, N. C. 

Dear s i r :  Referring to certificate of assessed value of !,hares of stock 
of banks as of 1 April, 1930. Will you kindly strike from said certifi- 
cate the excess value of the Citizens Bank, Edenton, $13,375. 

Yours very truly, A. J. Maxwell, Commissioner. 
OST/MB. by Assistant Cornmissioner." 

The defendant contends that  the Comniissioner of Revenue was 
authorized to strike from the tax books the excess ~ a l u e ,  and cites 
Machinery Act 1929, supra, Art. 2, par t  sec. 200: "The Commissioner 
of Revenue shall be the chairman of the said board and shall, in addition 
to presiding a t  the meetings of the board, exercise the functions, duties 
and powers of the board when not i n  session." 

P a r t  of section 202: "The State Board of Assessment shall exercise 
general and specific supervision of the systems of valuation and taxation 
throughout the State, includi~ig counties and municiprilities, and in 
addition they shall be and constitute a State Board of Equalization and 
Review of valuation and taxation in this State." 

The contentioils cannot be sustained. 
I n  C a l d u d l  C o u n t y  v. Doughton,  195 N .  C., 62, it is held that  action 

by the State Board of iissessment on the complaint of a taxpayer made 
in  May, 1927, changing values as of May, 1926, on which taxes had 
been levied for 1926 was unauthorized by statute. The  Court saying: 
"We understand i t  not to have been the intention of the General As- 
sembly to confer upon the State Board of Assessment original jurisdic- 
tion to hear and determine a t  all times indiscriminate complaints by 
individual taxpayers of the over valuation of their property." 

We can find no power giving the Revenue Comnlissioner authority 
to  wipe from the tax books this assessment, made regularly in  accord- 
ance with law from which no appeal was taken. IT1a~khanz v.  Carver ,  
188 X. C., 615. 

I11 Commissioner of B a n k s  v. Xills, an te ,  at p. 512, is the following: 
'(We have recently held that the Commissioner of Banks must sue in his 
individual name and that  the failure to do so may be cured by amend- 
ment." I n  the present case he was not sued in his i r id i~idual  name and 
this must be cured by amendment. F o r  the reasons given the judgment 
of the court below is 

Affirmed. 
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JIOLLII!: JERSIGAS v. KATIOSAI, UNIOK FIRE INSURANCE COhIPANY, 
YORBSHIIIE ISSURASCE COMPANY ASD DIETROPOLITAN LIFE IN-  
SURANCE COMPANY. 

(Filed 27 April, 1932.) 

Insurance H a-Local agent of insurer may not cancel policy at its 
request without consent of insured. 

The local agent of a fire insurance cornpaily has no authority to cancel 
a binding policy of fire insurance a t  the request of the insurer without the 
consent of the insured, am1 where he attempts to do so without the 
knon-Ietlge or co~~sent uf  tile irisured, m d  issncs another policy of the 
saine kind in another company in its place, the cancellation is without 
effect and the original policy remains ill force, and the insured may re- 
cover thereon for loss by fire sustained brfore knowledge of the agent's 
acts, thcrc bcling no evidence of ratification by the insured. 

CIVIL a c ~ r o s ,  before J l o o ~ e ,  Special Judge, a t  Special Term, 1931, of 
HARNETT. 

The facts as agreed up011 by the parties are substantially as follows: 
On 3 October, 1968, the Xational Union E i re  Insurance Company, 
through its agent, James Best, issued its fire ir~surance policy in stand- 
ard form, ilisurilig the dwelli~ig of plaintiff in the sum of $2,000, and 
the furuiture in said dwellir~g ill the sum of $1,000. -1 New York 
Stantlard mortgage clause, payable to the Metropolitan Life Insurance 
Company, was attarlied to said policy, which was tllen forwarded to 
said company. 011 2 December, 1930, the National Union F i r e  Insur-  
ance Company notified the local agent, James Best, that i t  desired to 
cancel said policy, and thereupon on the saine day the said Best, who 
was also agent for the Yorkshire Irlsurailce Company, issued a policy of 
insurance in the Porkshire Company for the identical amount specified 
ill the Sa t iona l  Union policy. The  Porkshire policy was in standard 
form with a New york loss clause payable to the Metropolitan Life 
Irisurirrice Conipany, and the agent, James Best, '(promptly sent what 
is knon-n as the daily report of the issuance of said policy to the York- 
shire Insurance Company, and it received said daily report prior to the 
fire, to wit, on 4 Ilecrmber, 1930, and made no objection to the issuance 
of the policy." The local agent thereupon, on the same (lay, to wit, 2 
December, 1930, notified the Kational Union Company that  its policy 
had been canceled. When the agent sent the Yorkshire policy to the life 
i r~surar~ce  company which held the mortgage upon the property of plain- 
tiff, he requested said mortgagee to return the National Union policy and 
accept the Yorkshire policy in licu thereof. On 8 December, 1930, the 
property of plaintiff was destroyed by fire, and a t  the time of the fire 
the mortgagee, Metropolitan Life Insurance Company, held in  its pos- 
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session both policies of fire ilisurance, but i t  retained the Yorkshire 
policy and returned tlie National Union policy to the agttut Best ('with- 
out linonledge of the occurrence of tlie fire." 

S o n e  of the transactions resulting in the substitution of insurance 
policies wrre known to the insured uutil after the destruction of the 
property by fire. X o  premium was returned to the plaintiff by the 
Kational Uliiori, nor was she called upon by the Porkshire to  pay any 
premiuni for its policy. 

A\ftcr the fire, tlie local agent notified the Yorkshire Company of the 
loss, hut did not notify the r a t i o n a l  Cnion of said loss. Howerer, the 
National Union sent to tlie agent the sum of $38.14, wllich said com- 
pany had collected as premium on its policy. After the fire the plaintiff 
said tliat she "was looking to the Sa t iona l  Union F i r e  I i surance  Com- 
pany to whom she had paid her premium, to pay the loss and damage 
~ l i i c h  she liad sustained." Thereafter she was advised by counsel to 
institute all action against both companies "to the end that  the court - 
might dcclare the liability of the respective fire insurance: companies to 
the plaintiff a l ~ d  her mortgagee . . . ; that tlie plaintiff disclaims 
any prcfcrcllce bctwecn tlie Yorkshire Insurance Company and the 
National rliion Fi rc  Ilisuralice Company, but contends that the one or 
the other or both are liable to her, etc. 

Upon tllc agreed facts the court Tras of tlie opinion tliat "James Best, 
local ngcut of the Sat ional  Union F i r e  Insurance Company, and local 
agent of the Yorlishire Fi re  Insurance Company, had the right to cancel 
the polky issued by the Sat ional  Union F i r e  Insurance Company and to 
substitute :I like policy of tlie Yorksliire Insurance Conlpany therefor 
withoqt formally notifying the insured, provided said substitution could 
be niade without injury to the i~ lsured;  and tlie court being of the 
opiliion that the policy of the Yorkshire F i r e  lnsurance Company was 
legally issued and substituted for the policy of the N a t i o l d  Union F i r e  
Ilisurance Company, and that  the policy of the Yorkshipe F i r e  Insur-  
ance Company was in force on the date the plaintiff's property was 
destroyed by fire." Thereupon the court adjudged that  t113 plaintiff was 
entitled to recover upou the Yorkshire policy. 

From tlie judgment so entered the defendant, Yorksl~ire Insurance 
Company, appealed. 

Cli f ford  R. Il ' i l l iams for p1ainti . f .  
Snli fh d? ;1ZcLcod for  S a t i o n a l  U n i o n  F i r e  I n s u r a n c e  C o m p a n y .  
BrooX.s, P a r k e r ,  Smith LC' lbT1zarton for  Y o r k s h i r e  I n s u r c  nee C o m p a n y .  

BROGDEX, J. The  questions of law presented by the record are as 
follo\m : 
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1. Was the National Enion F i r e  Iilsurarice policy duly cailcelcd? 
2 ,  Did the plaintiff rat ify the substitution or issuance of the York- 

shire policy in lieu of the Sat ional  Union policy? 
The first questioii must be answered in the negatire. 
T h e  methods prescribed by law for tlie caricellation of fire iiisurance 

policies are discussed and applied in Darcson U .  I n surance  C'o., 192 N .  C., 
312, 133 S. E., 34. The  plaintiff, for nliose benefit the insuraiice v a s  
procured, knew iiotliing of the cancellatioil of the National Cnion policy, 
therefore, ncithcr appro1 etl, vairecl nor ratified the cancrllation. I n  
the Dalcson case the Court said:  " S o  col~tract, valid in its inception, 
arid ul~ohjectionable ill its terins, can be canceled, ni thout the consent of 
all parties, who liar e acquired rights tliereunder." 

Tlie poxer of a local insurance agent, nitllout the knonleclge or con- 
sent of thc il~sured, to substitute one policy for allother is discussed in 
the followiilg cases : Ti-aierIoo L ~ i ~ n b e r  C'o. u.  D c s  X o i n e s  I7w. C'o., 
135 S. TIT., 301, (51  L. R. -1. (K. S.) ,  339) ; L\-zagara ]<'ire I n s .  Co. C .  

IZadcn, 3 Soutllcril, 376; G l a c e  u. Ins. C'o , 109 U. S., 278; City of S e l v  
170rh Ino .  Cu .  L .  Jordan, 23-1 Fed., 420; C l a r k  v. I n s .  C'o. S o r t h  
A m e r i c a ,  33 Altlantic, 1005; I ~ z s u ~ a n c e  C o m p a n y  of S o ~ t h  A m e l - ~ c a  v. 
Uzo.fon, 204 Pacific, 706; Gulf ITIS.  C'O. U .  Lantlanzore,  22 Southwestern 
(2d))  978; Joh12son v. Ins .  Co.,  63 Sorthcastcrn, 610; S. I'ellagz ck Co.  
r .  Or i en t  I n s .  Co.,  148 Atlantic, 869. 

The C'iark case, sup ,a ,  is directly in p o i ~ ~ t  and statcs the principle 111- 

x olx ecl as follows : "Tliere was 110 contract between the plaintiff and 
the defendailt company at the time the loss occurred. There n a s  a 
subsisting contract betnecn the plaintiff and tlie Comincrcinl Union. 
The unautliorized attempt on tlie part of tlie agent of tlie defendant 
company to make such a contract by entering in his "daily rcpoh" the 
ii~cmorandum of such contract n a s  not enough. The  contract of insur- 
ance is to be tested by l~rinciples applicable to the making of contracts 
iri gerieral. The terms of the contract must ha re  been agreed u p o ~  This 
ilecessnrily implies tllc action of two minds, of t n o  contracting parties. 
I f  it  is incomplete in any material particular, or the assent of either 
p r t y  is wmiting, it is of no biiitling force." 

The Bur io / z  tuae,  supra ,  is also directly in point. The  syllabus b ~ -  the 
Court declares: "Vlwre one applies to an agent authorized to issue 
pollcics and collccts premiums for insurance in a stated sum, and the 
a g w t  lasued a policy therefor, de l i~e red  it and collected the premiuiu, 
tlic contract -\\as complete, and the agent on notice from insurer to 
cancel the policy could not, ni thout i11sur~d's linonledge, 1)lace the risk 
nit11 nnot l i~r  inkuwr." The  opinion of the Ol i la l i~~i in  C'olut in >ail1 c2nic1 
a1.o s a i d :  " T l i ~ r e  is n nell  estahlislletI rule that, nliere an onner con- 
stitutes tlw agcnt of a fire insurance company his ngwt  to 1;cep the 
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property insured with power to select tlie insurer or insurers, such 
agency carries with i t  the power to cancel a policy w ~ t h o u t  notice to 
the insured and substitute therefor a policy in another company, as he 
may be tlio agent for the iiisured for such purpose, and as such may. 
for the insured, waive notice." And the opinion con inues: "There 
being no eridence of express authority for the agent to cancel the first 
policy, and there being no sufficient eridence of d i rec t~on by plaintiff 
to tlie agelit to insure the property and keep it insured, :lnd no eridence 
of a course of dealing or custom between the parties suff cieiit to justify 
a collclusioii that tlia agent was authorized to act for the plaintiff to the 
extent of waiviiig notice of the cancellation of the first policy, n e  con- 
clude that, no notice having been given to plaintiff as iequired by law 
and tlie terms of the policy, tlie first policy was not canc~eled before the 
fire occurred, and it ~ v a s  then too late." ,. l l i c  foregoiiig cases and riiany others of like tenor fully recognize 
the riglit of the insured, to rat ify the action of the local : ~ p l t  in issuing 
tlie substituted policy, for the reason that  both policies were obriously 
issued for liis benefit. Kevertheless, i11 tlie case a t  bar, tli: insured stated 
that she "was looking to the Sa t iona l  Uiiion F i r e  Insu~.ance Company 
to whom slie liad paid lier prcniiuni to pay the loss and damage nhicli 
she had sustailled." 

Tlie result is that  the Sa t iona l  Union policy, not l i a ~ i n g  been prop- 
erly cnl~ccled, n a s  in full  force a t  the time of tlie fire, and the 1oc:ll 
ageilt, \\itliout tlie kl~owlcdge or consent of the plai~itiff, 1i:ltl no nutlior- 
ity to issue tlie Yorksliirc policy. l l o r e o ~ c r ,  as tlie i isured lias iiot 
ratified tlic issu:u~cc of the Yorlisliire policy, slie is ent tled to recoler 
upon the first policy issued. Coiisequcntly, the judgiimit is 

Reversed. 

STATE r. HEZZIE AT'.INT. 

(Filed 4 May, 1032.) 

1 .  Indictlnrnt A d-I<-(cquirrment that names of x\itncsscls be marked on 
indic'tment is directory and cntlorsrment ns true bill i*, ~ i o t  newssary. 

The rcquiremcnt of C. S., 3 3 G  that the foremmi should  nark the mmes 
of nitnrsws cxnnlinetl by the grand jury on the bill of indictment is 
n1crctly tlirectnry, and there is n o  statute requirine tha t  tlie foreniml 
endorse tlicreon nhetller or not it is found a true bill,  the validity of 
tlie bill bring tletcrminctl I)$ the court records and uot by endorscmclit 
on the bill, and where a hill of indictment in a capital case has been 
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duly returned into open court by the grand jury or a majority of them 
as a true b'ill, C. S., 4Gl1, and the court in its discretion, upon a later 
investigation, allo\vs the foreman in open court, in the presence of a 
majority of the grand jury, to mark thc names of the witnesses esaminrd 
on the bill and to endorse it  a true hill as  directed by the grand jury, 
the defendant's motion to quash or in arrest of judgment is prolrerly 
refused. 

2. .Jury A b--Persons sunimoned by sheriff in his discretion for special 
venire are subject to same challenges for cause as tales jurors. 

Where a special venire has been ordered by the court for the trial of a 
capital felony, C. S., 2338, such venire, being selected by the sl~er~ft '  in 
his discretion and not from the jury box, are subject to the same chal- 
lenges for cause as  tales jurors, C. S., 4633, and amung such chnllenges 
for cause is that the proposed juror is not a freeholder. 

3. Jury A d-Fact that wife owns real estate does not constitute pro- 
posed juror a freeholder when no children have k e n  born to the 
marriage. 

The ownership of property by tlic wife of a proposed juror selected 
by the sheriff in a special venire d w s  not constitute him a. freeholder 
within the intent of the statute \Then there have been no cl~iltlren born 
of the marriage, and nhere the defendant challenges such juror for 
cause on the ground that  he was not a freeholder it  is error for the 
trial court to refuse to allow the cl~allenge, and wl~ere the tlefenclant 
pro1)erly presents his exception thereto by esl~nustin:: his pwmptory  
cl~allenges and excepting to the court's refusal to allow the eha l len~e  
for cause, a new trial will he awarded. 

A l ~ ~ ~ ~ ~ ~ 2  by defendant f r o m  Fiuley,  J., a t  Novcinber Terni,  1031, of 
SC~TLASD. N e v  tr ia l .  

T h e  defendant i n  this  action \ \as  t r icd on a n  indictnient fo r  m u r d w .  
I I e  was c o n ~ i c t e d  of murder  ill the first degree. 

F r o m  j ~ t l g n m i t  that  he  be punished ~ i t h  dcath I)?- nie:rns of electro- 
cution, a s  prescribed by statute, the  d e f w d a u t  a l~pca led  to  t h e  Supreme 
Court .  

C o s x o ~ ,  J. Tllc  defendant 's conte~ltioli ,  p r e z e ~ ~ t c d  by hi, firzt a s i g l i -  
mcut  of error  on his appeal  to this Court,  tha t  thc i ~ i c l i c t ~ l ~ c i ~ t  111 this 
action is  not l a l i d ,  camlot be sustainrd. T h i s  assiglimer~t of e r ror  is  
based 011 defendant's exception to the  refusal of the  t r i a l  judpc to allow 
his  motion to quash the indictnient. Tlic tlrounds for  this motion n e r e  
(1) that  n h c n  rctuliied illto court by thtl gr:lli(l jury, a s  p r o ~ i t l e d  hy 
s tatute  (C. S., 4611), the bill of iudictnimt n:?, not t,i~(lorscd by t h e  
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foreman of tlie gralltl ju ry  or  otherwise as  "a t r u e  bill" , and  ( 2 )  t h a t  
the  iins~ies of t h e  nitucsscs fo r  the  S t a t e  n h o  n e r c  svorl i  and esaminccl 
11eforo the grnlld j u r y  n ere  not marked tliercon by i ts  f o r c m a ~ l ,  a* 
pro1 ided I,- s ta tute  (C'. S., 233G). 

, Y  l h c  judge foun~tl fro111 his  i~lvest igat ion,  a s  appcars  i n  the  rccortl. 
tluit cwt:riil pe rso~ls  \ \ h o w  lialncs a r e  e ~ i t l o r v d  011 t h e  bill of indictmelit 
a s  v i t ~ ~ c s s e s  f o r  t l i ~  State ,  n e r e  s n o r n  and  csan l i~ led  before the g r a ~ l t l  
jury,  and  tliat t l ~ c  grant1 j ~ l r y ,  a f te r  l i ea r i~ lg  mltl consi t l t~r i~lg tllc tcsti- 
I I I ~ I I ~  of thew ~ I ( T S O I I S  :IS e l idcnce for  the Stntc ,  came illto court.  ill n 
botly, acconil~anictl  11y i ts  f o r c ~ i ~ a n .  a ~ l d  returilctl tlic l i l l  as  "a t rue  
bill." T h i s  in rc \ t iga t io~l  x:ls matlc~ by tlic judge ill opc11 court and i n  
the l ) r c w ~ t ~  of t l l ~  gr:\lltl jury.  'I'lie jutlgc, tlicroupon pcrmittetl the 
f o r c > ~ u : ~ ~ l  of tlic grn~lcl j u y ,  ill o p r ~ l  rolwt, t111t1 ill tlw 1 rescnce of the 
g r n l ~ d  jury. to m a r k  t11v i ~ n m c s  of tlic lwrsonr n h o  hat1 bcwl sworn aud 
c ~ s a s ~ l i ~ ~ r t l  before t110 gr:111(1 j u r y  :IS (lilcctctl by the s t a t u t ~ ,  anti a1.o 
1)crnlittcd the for~111:11i of the g r a ~ l t l  j u r y  to e ~ ~ d o r s e  t h e  bill of indict- 
lllclrt. hy s i g ~ i i n g  his  name tllcrco~i, sllon ilig by wit1 clitlorscment t h a t  
tlic prniltl j u r y  llatl f o u ~ ~ t l  the bill ":I t rue  bill." Tlle i~ id ic tn ic l~ t ,  11 it11 
tlle c~ l t lo rs tmcl~ t .  t l~creon,  111it~1i e i ~ t c r t d  011 the recor(1s of the c*ourt, \ \ a s  
rcgul :~r  ill a11 rcy)octe, ant1 was i n  fu l l  conlpliallce wit11 s tatutory re- 
q u u c n ~ c ~ ~ ~ t i ,  n~l t l  u i t l i  tlie practice i n  tlie courts of tl is Statc .  1)e- 
frntlmit's l i lotio~i to qu;~>li  the  i l i d i r t i i ~ c ~ ~ ~ t  T \ ~ I S  denied, i111d dt~ft'litiil~lt 
esc.eptct1. 

'rll(, f o r c m u l  of the gralitl j u r y  is authorized by s tatute  ill this S t a t e  
to n t l n i ~ ~ ~ i s t c > r  oaths a 1 ~ 1  affirmatlone to persons nllosc II : I I I IC~ a re  ell- 
tlorsctl on a bill of i~itlic~tnicllt as  nitilessca for  the  State .  H e  is required 
to  111nrl; 011 tlie bill the  nalncs of sucll p ( 3 r s o ~ ~ s  as  a r e  ,,n or11 hy liim. 
and csamillctl bcfore tlic g rand  jury.  C. S., 2336. I11 A<, c. l l o l l ~ n g , -  
wot31h, 100 S. C., 533, 6 S .  E., 417, it  is said : "The el dorscnlents on 
tlie bill f o r m  no p:rrt of tlic? indict~nei i t ,  a ~ d  it has  bee11 held that  t h e  
:let of 1STD ( I I O V  C. S., 2336))  rcquirillg tlie forema11 of t h e  grailcl jury, 
T\ lit 11 the oath is atlillinisteretl by l i i l~i ,  to  m a r k  O I I  t he  bill tlie linmes 
of tllc I\ i t~ lc  sics s\\ or11 n11J csamiiled bvfore the gr:111tl jury,  is merely 
d i r e r t o q ,  a ~ d  a ~ i o ~ ~ c o n i l ) l i a ~ i c c  tllcwn it11 is 110 g r o u ~ ~ t l  f o r  quashilig 
the i~ldict luent .  A'. 1 % .  111ncs ,  S4 S. C., h 1 0 .  I t  coilstltutcs ;round lieitlltr 
fo r  :I motioli to qua,ili, nor i n  arrest  of jutlgmeiit." 

Tllcic is no s tatute  i n  this  S t a t e  requ i r i l~g  tlint a bill of i i~d ic tn ie~ l t ,  
wliicll lins been duly co~li idered and  returiletl into court b,g :i graud  j u r y  
sliall be endorscil by the f o r e m m  or  otliernise, :IS "a t rue bill," o r  :I> 

"not :I t r u e  bill." I t  is  provided by s tntute  (C. S., 4611)) that  g rand  
jur irs  s l d l  re tu rn  all  bills of i~ldictrneiit  iri open court tlirougli their 
a c t i ~ l g  fo remn~i ,  escept in  capi tal  fc~louies, nl icn i t  s l d l  be necessary for  
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jury bos, as authorized by statute, C. S., 2339, but mere selected by the 
sheriff i n  the exercise of his discretion. Fo r  this reason, t he  persons 
who were summoned on the special venire, and who n w e  tendered to 
the defendant as jurors for the tr ial  of the action, were subject to the 
same challenges for cause as tales jurors, C. S., 4635. Among other 
clialleriges for cause, which the defendant was authorized by law to 
make to each of these jurors, was that  the juror tendered to him was not 
a freeholder in Scotland County. S. c. Lecy.  187 S. C., 581, 122  S. E., 
386. 

111 the selection of the jurors for tlie tr ial  of this iiction, Monroe 
3lcMillaii, who was one of tlie special renirc sumnioned by tlie sheriff, 
was tendered to the defendant as a juror. H e  was challel~ged by counsel 
for defendant on the ground that he was not a freeholder in Scotland 
County. I11 respoiise to questions addressed to him by :ounsel for de- 
fendant, tlie juror stated that  he did not own land in Scotland County, 
but tliat his wife, who was then living with liini, did on11 land in said 
county. S o  children had been born to the marriage. D~fendant ' s  chal- 
lenge to this juror for cause was not allowed by tlie judge and defendant 
excepted. The  defendant then challenged tlir juror peremptorily. This  
cliallcngc \!as allowed and tlie juror was excused. 

Thereafter, the juror, N. A. Currie, n-ho was also onc of the special 
T cnire s~~mnioiied by the sheriff, was tendered to the defentlant as a juror. 
The  dcfentlant challenged this juror, but diil ]lot assigi~ cause for his 
challenge. H e  clialle~igcd the juror perciiiptorily. This challenge was 
not allowcd by tlie judge, and the juror was sworn and served as a 
juror at the trial. Pr ior  to his clialleiige of this juror, the defendant 
liad challenged tu-clve jurors, iiicluding the juror, Moilroe 3IcMillan, 
~cremptor i ly .  Tlie judge held tliat defendant liad csh:ustecl his per- 
emptory cliallcngcs, and for this reason disallowed the cliallenge to the 
juror, S. -1. Curric. Tlie defendant duly cw~ptecl  to thc refusal of tlie 
judge to allow liis peremptory c.1iallelige of the juror, S. A. Currie, and 
on his appeal to this Court assigns such refusal as crror. By this assigii- 
nicnt of crror, the ticlfcndant duly prese~lts liis co~itention tliat there 
was error in tlie refusal of tlie jutlgc to allon- liis challenge of tlie juror, 
Monroe McMillan, on the ground that said juror was not a freeholder 
in Scotland County. Ol iphan t  1 ' .  R. R., 1 7 1  S. C., 303, 8s S.  E. ,  425. 

111 IIoilgin c .  R. E., 143 S. C., 93, 5 5  S. E., -113, it is wid  by B r o r n ,  
J . :  '(One of tlie jurors was challenged by dcfcndmit up011 the ground 
that he was not a freeholder. Tlie c h a l l c ~ g r  was allo~vc(l and plaintiff 
c scq ted .  The juror owned no land, but his wife was wizcd of a fee 
and hail chilclren by her husband. Wliil(> the C011stitution, ,\rt. S, see. 
6, lias wrought very material arid far-reaching cllniigc~o as to the rights 
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and  dominion of t h e  wife over her  separate  property, i t  seems, never- 
theless, to have been held by this  Cour t  tliat the  husband still h a s  what  
is  termed a n  'interest' i n  her  l and  which coristitutes h im technically a 
freeholder." T h i s  holding, however, h a s  been confined to a husband, 
whose wife has  borne h i m  cliiltlren, and  who is therefore a tenant  by the  
curtesy ini t ia te  with respect to l and  o ~ i ~ i e d  by  her .  I t  h a s  never been 
held by this  Cour t  that  a husband is  a freeholder, and  therefore not 
subject to challenge nl ien tendered as  a talis juror ,  by v i r tue  of his  
wife's owiiership of land, nlleri no children have been horn of t h e  mar -  
riage. W e  k n o ~ i  of no principle of l aw ~ v h i c h  would sustaiu such holding 
by  this  Court.  W h i l e  wc adhere to the deci~io11s of this  Court  t h a t  a 
husband, ullose wife o ~ v i ~ s  land, and  has  borne h i m  children, is a free- 
holder i n  tlie sense tliat lie is  thcreby qualified to  serve as  a ta l is  juror ,  
we canilot hold, i n  the present s ta te  of t h e  law, t h a t  lie is a freeholder, 
by vir tue of his  wife's oni lcrship of land, when no children have been 
born of his  marr iage.  

F o r  t h e  c r ror  of the judge i n  refusing t o  allow defendant's per- 
emptory challeligc to the  juror, N. -1. Currie ,  TW must  hold t h a t  de- 
fendant  is entitled to a 

S e w  tr ia l .  

J. F. SOMERSETTE,  J. W. SOMERSETTE AND HERBERT A. J I INTZ v. 
WALTER 31. STANALAND. 

(Filed 4 May, 1932.) 

1. Trial 1) +Directed verdict may be given i n  favor of party having 
burden of proof where a l l  evidence and inferences are i n  his favor. 

Where the evidence is conflicting the court map not direct a verdict in 
favor of the party having the burdm of  roof, but where the facts are 
admitted or established, and only one inference can be dran.n therefrom, 
a directed Terdict may he given. 

3. Dedication A &Evidence of dedication by owner and  acceptance by 
the public held sufficient fo r  directed verdict. 

Where, in an action to restrain the defendant from obstructing a road- 
n a y  across his lands, it  is not controlertcd that the def~ndallt 's deed 
referred to an unregistered plat shoning the roadway across tlic lands 
conveyed mid that a t  the time of and bcfore the esecution of the defend- 
ant's clcrd the road n a s  used by the public, an instruction directing an 
affirmative. verdict upon the iwues of tledicntion and acceptance of the 
road for a public uqe is not error, and the registration of the plat re- 
ferred to in tlie deed is not necessary. 
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3. Estoppel A a-Where grantor is estopped by deed from denying dedica- 
tion of public way his grantee is also estopped. 

In a suit to restrain the grantee from obstructing a public road that 
had been platted and referred to in the deed, and wliicli road has been 
used by the public prior to the esecution of the deed, 110th the grantor 
and grantee is mutually estopped to deny that the road had been dedi- 
cated to the public use. 

APPEAL by defendant from X o o r e ,  Special Judge, a t  September Term, 
1931, of BRUNSJ~ICI<. 

The plaintiff instituted this action against the defendant to procure 
a r e~ t r a in ing  order and a mandatory injunction to compel tlie removal 
of obstructions placed by the defendant in a public road. Upon plead- 
ings filed issues were submitted to the jury and answered as follows: 

1. Did the  defendant, W. M. Stanaland, purchase lot x ~ .  I, from 
A. G. Fr ink  and wife, as alleged in the co~npla in t?  Answer: Yes. 

2. Did the defendant, W. 31. Stanaland, purchase lot KO. 2, from 
J. R. hlintz, as  alleged in the complaint? Answer: Yes. 

3. H a s  that  portion of lots Kos. 1 and 2, upon which the road in 
question is  indicated in  the map offered in evidence, be1.n dedicated to 
tlie public for public use, and has the same been used by the public 
as a public road?  Answer : Yes. 

4. Did the defendant, W. 31. Stanaland, wilfully and unlawfully 
obstruct that  part  of the public road through, upon and over lots Nos. 
1 and 2, as alleged in the complaint? Answer: Yes. 

The  first two issues were amweredoby consent. I n  reference to the 
third and fourth, the court instructed the jury to answer them in tlie 
affirmative if they found the facts to be as the evidence lended to show. 

The defendant claimed title to lots 1 and 2 under the following con- 
veyances: A dced to the defendant executed by A. G.  Fr ink  on 23 
February, 1925, and a deed to defendant executed by J R, hlintz, his 
mife Edna  Mintz, and his mother N a r y  E. l\lintz, on 25 February, 1928. 
I11 the first deed lot Xo. 1 is described by metes and bounds, '(containing 
14/100 acres and lrnown as lot KO.  1, according to a plat in a survey 
made by A. J. Brown, 14  October, 1927." The  descripi ion of lot Ko. 
2 is by metes and bou~ids togetlier with a similar reference to the survey 
made by A. J. Brown. 

A. J. Brown testified that he madc the survey on 14  October, 1927, 
and prepared tlie plat referred to in the deeds, and A. G. Fr ink  testi- 
fied that  he had tlie plat and shoved the defendant tlie road estending 
through lots 1 and 2 and that  the tlefcndant knew the road was there at 
the timc lie made tlie purchase. The  defendant admitted ill his testimony 
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tha t  tlie road appearcd on  t h e  plat a t  the t ime he  bought t h e  lots and 
tha t  the public was using the road a t  t h a t  t ime and  h a d  used i t  pr ior  
thereto. 

T h e  plat inacle by Brown slions t h a t  the road referred to esteiitled 
across a p a r t  of lots 1 and  2. T h e  question was w l ~ e t h e r  the  road n a s  
pr ivate  or nl le ther  it  had  been dedicated to public use. 

, \~ .nrs ,  J .  I f  the e l  iclerlce i n  a case is  conflicting the t r i a l  judge can- 
not c l i ~ e ~ t  n \cwlrcat 111 f a l o r  of the p a r t y  upon whom rests the burden 
of p roof ;  hut lf tlre facts  a r e  atlrnittcd or  established and  ouly ouc 
iliferclirc call bc dram11 fro111 them t h e  judge n ~ a y  "dran the  ~ i i f c r e ~ i c e  
and  ao t1irei.t the j u r ~ . "  R c i n h u t d t  c .  Itrs. C'o., 201 S. C., 7X3. 111 the  
present case the instruction co~nplalnccl of u a e  not in conflict n i th  
this  rule. 

Brolril's survey n a s  made  1 4  October, 1927;  h i s  plat  s11o\\s n ine  lots 
la id off and tlescribcd by metes a i d  b o u l ~ d s ;  allel t h e  road i n  qucstion 
is  reprebe~ited a, extentlnig acros, a p a r t  of lots one and  two and inter-  
secting nit11 tlrc Griisctt  crossroad. T h c  clcfel~tlant rccei\ecl his  clcetls 
fo r  these t n o  lots oil 2.3 February ,  1928, nit11 lilro\\ledge t h a t  the  road 
had  been located as dcscribrd. IIe testified t h a t  a t  t h e  t ime of h i s  pur -  
c l m v  tllc road appeared on t h e  map .  111 fact,  h i s  tleetls refer t o  the  
survey alicl the  plat : t i  a par t  of the tl(wriptio11. I I c  testified that  tile 
rood ~ u ~ s  t l ~ m  u d  by tlie public allel had  heen used for  some t ime;  aiid 
other n.itl ie~-cs said the  road hat1 bcen :lcccptcd by tllc board of coullty 
~onmiibs~ollei 's.  

I t  is a n  established prillciple tha t  if tlie o n n e r  of land 1:lys it  off 
in to  lots nit11 iiltersecting alleys, street*, or high~vays,  anel convcys the  
lots b ~ -  rcfcrence to t h e  plat,  he thereb: dedicates such allt.xs, s t r w t ~ ,  
a d  h i g h n a y s  to  the u v  of tlic l ~ u r c l i n w s  alid of the public. u~ l less  i t  
appcars  tha t  tlre lneiitioil of t h e  a l l q s ,  street., o r  h i g h n a y  was iiltcndetl 
only for  the p u r l m v  of dcvri l ) t ion.  ( ' o n t u d  1.. L r i ~ t l  ( ' ( I . ,  126 S. C., - - 

r 16; Uu1llicr.e I * .  Shiug7e  (lo., 1.30 S. C., 627, G36; Greclt 1,. X i l l e r ,  
161  S. ( I . ,  23 ; I171iec 1c.r 1 , .  ( 'ot~.\l, / I (  f  lor^ C'o., 170 S.  C., 41; ; Bliza2)cth 
( ' t f y  1%. ( ' o t t l ? ) l u n d ~ r ,  176 S.  ( I . ,  26. T l i ~  principle m a y  apply  to  a plat 
of g~ o111itl outside, R S  \\ ~ 1 1  aq to 1 ) r o p e r t ~  TI itliin, a ton II or 7 illage; a 
dedication m a y  he matic of a country road or of :I c i ty  street. l h  ('. J., 
48, scc. 2 2 ;  G ' T C C I I  1 % .  X i l l r ~ r ,  \upr t r .  It i.3 not necessary th:~t  a plat he 
reg i s t rv t l  ill ortlvr to bcconie a par t  of the tlc.crlption of thc  prolwrty 
c o ~ l ~ c y t ~ ~ l .  ( ' 0 1 1 ~ 1 i \  P .  I ~ n d  ( l o . ,  1 2 9  s. ('., .363. 

T h e  tlefeiltlallt have cornpellcd the owners of the land n h o  
cwcutetl  the  deeds to abide by their  dedicat io~i  of tlre road. T h c  ovners  
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were estopped to deny t h e  dedication. W e  m a y  gran t  t h a t  so f a r  as  
the general  public is concerned accep tawe is requisi t?  to  dedication. 
117ittson c. Dolcling, I 7 9  AT. C., 542; I r w i n  I .  C T h a ) / o t f e ,  193 N .  C'., 1 0 9 ;  
Gaul t  1 % .  L a k e  I.17accamau~, 200 S. C., 583; 1T'right ?;. L a k c  I l ' acmt~ ia i t ,  
ibid.,  616.  B u t  here the road had  been accepted and  uscd by tlie public 
before tlie clefelidant acquired his  title. Estoppels a re  mutual ,  aud uiider 
the fac t s  tlisclosed by tlie eviderice we a r e  of opinion that tlie owilers 
of tlie l and  and  tlie defendant  a r e  estopped i n  equity to deny that  t l ~ e  
road i n  question was dedicated to  the  public use. 

Upon  a n  inspection of tlie several asslg~iinents of w r o r  we find I I O  

cause f o r  dis turbing the judgment. 
KO error .  

STATE v. F A N N Y  J I Y R I C I i .  

(Filed 4 May, 1932.) 

1. Criminal Law D b: P e--Magistrate has  original jurisdiction of simple 
assaul t  a n d  on  appeal from a c q u i t h l  plea of former jeopardy is  good. 

A ~var ran t  of a justice of tlie peace charging tlie dt,feiiclalit with an 
assault upon the prosecutilig witnesses by kicking, clioiing and rockillg 
them, without inflicting serious injury, is only for a siiuple assault, and 
the magistrate has esclusive original jurisdiction t l i e re~f ,  and his judg- 
ment acquitting the defendant is final, Constitution, Art. I V ,  sec. 2 7 ;  
C.  S., 1481, 4215, and the State luay not apyeal therefrom, C. S., 4649, niid 
where, u1)on the defendant's appeal from the magistrate's order to g i w  
a peace bond, the magistrate requires the dvfendnnt to :;ive bond for her 
appearance in the Superior Court, the clefendant's plea of former jeopardy 
in the latter court is good, aiid wl~ere  tlie defendnut's plea lias been 
overruled aiid slie has been convicted of an assault wit11 a deadly ,weapon, 
the judgment will be reversed on appeal. 

2. U r e ~ h  of t h e  Peace 13 a-Statutory procedure must  be observed in 
order  t o  place defendant under  a peace bond. 

Where a justice of the pence has acquitted the defcntlm~t upon a n a r -  
rant charging only a siiliple assault, he is witliout authority to put the 
defendant under a pence bond unless the statutory pi.ocedure relating 
thereto has been complied with. 

3. Indictment d b--JIrtgistratc can only bind over defendant charged with 
felony, and Superior Court may proceed only upon indictmcmt. 

A justice of tlie peace has no jurisdiction of an a s s a ~ ~ l t  l ~ i t h  a deadly 
weapon escept to bind the clefendatit owr ,  and tlie Sul~erior Court may 
proceed to trial only upon indictment duly found and returned, Art. I, 
sec. 12, the words in section 12 "escept ns llerciliafter ailO\ved" referring 
to the latter clause of section 13 relating to trial of petty misdemeanors 
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and not to an assault with a deadly weapon, and where, over the objcc- 
tioii of the defendant, the Superior Court ~roceeds  to trial on the maisis- 
trate's \'\'arrant without an illdictrnent, and the defendant is convicted 
of : ~ n  assault with a deadly \ve:lpon and sentenced to three molitlis ill 
jail, to be suslrericled upon the paymelit of a tine and costs, the judgment 
will be reversed on a p ~ e a l ,  and where the def'endant has been acquitted 
of a simple :lssault in the magistrate's court she should be discharged. 

APPEAL by defe rdan t  f r o m  Xoo~ .e ,  J . ,  a t  December Term,  1931, of 
BURKE. Iieversed. 

Attorney-G'euerul Brunlmift  and Assistant Attorney-Gencral Yeawell 
for the S f a f e .  

S. J .  E'rcin and hl. J .  Ercin, Jr., for defendanf. 

A ~ a ~ r s ,  J. T h e  defendant was prosecuted before a justice of the p a c e  
up011 a war ran t  i n  nhicl l  i t  was charged t h a t  she "did unla\ \ ful ly  a i d  
n i l fu l ly  assault C l y l e  Stanley and  X e d  S tamey a n d  hl innie  Stanley 
and  Margare t  Stanley by kicking arid choking and  rocking t h c n ~ ,  con- 
t r a r y  to  the  f o r m  of the s tatute  a d  against t h e  peace and  d ~ g u i t y  of 
the State." Tlie iliagistrate adjudged the defendant not gui l ty  of the 
offrllse c h a r g ~ d  i n  the  n a r r a n t  but ordcred lier to  g i r e  a b o ~ ~ t l  ill the 
sum of $230 to keep t h e  pcace. Upon  her  g i ~ i n g  notice of appeal  fro111 
this order the magistrate  required her  to execute a justified bond 111 

the  samc amount  to secure her  appenranc4e a t  the ensuing term of tlie 
Superior  Court.  

A t  the December Tcrnl  of 1031 her  appeal  came on for  l~cari i lg  lrutl 
she n a s  tried or1 the war ran t  upon  wllich she liad been adjutlgccl not 
guilty. Before pleading she objccted t o  being placed 011 t r ia l  fo r  all 
assault upon the magistrate's war ran t  and excepted to a n y  fur ther  pro- 
ceeding. TT'lie~i lier objection was overruled she entered t n o  plcas- 
not gui l ty  and  former acquittal.  S11e \$as then t r ied and  conr ictetl of 
a n  azsault wit11 a deadly wenpoll. " T h e r e u p o ~ ~ ,  i t  was adjutlgttl by the 
court t h a t  t h e  d c f e n t i a ~ ~ t ,  F a r m y  Xyr ick ,  be confined i n  thc  eoniriloli 
jail  of B u r k e  County f o r  n t e rm of three nlonths. T h i s  judgm(wt s u b -  

pendetl upon the colidition tha t  t h e  defendant pay  a fine of tneuty-fixe 
dollari: and the  costs a t  the F e b r u a r y  Tcrm,  1032, of the Superior  Court  
of B u r k e  County.  I t  n a s  fu r ther  ordered tha t  tlic d e f ~ r l d a ~ i t  gixe a bond 
~ i t l i  sureties i n  the  sum of $230 to kcep the peace." 

Tlie appellant 's exceptio~ls relate to  the  action of the court in  t r y i ~ ~ g  
the clefelidant 011 t h e  magistratc's n a r r a n t  f o r  ail asfaul t  v i t h  a deadly 
n ~ ~ p o n ,  i n  i n ~ p o s i ~ i g  jurlgmelit upor1 11w c o n ~ i c t i o n  of th i s  offensr, alltl 
in  requir ing the e s c c u t i o ~ ~  of a bond to kcep the peace. T h e  csccptions 
raise three quebtions: ( a )  n h e t h e r  the  n a r r a n t  charges an ns.n~ilt n it11 
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a tieadly  reapo on; ( b )  ~ v h e t h e r  tlie defendant could be t r ied and  con- 
victed upoil such a charge witliout the  re tu rn  by t h e  g r a i ~ d  j u r y  of a bill 
of i~ l t l i c tn ie i~ t ;  a i ~ t l  ( c )  n l l r thcr  tlie order tha t  she gi7.c n bond wit11 
survties is I d i d .  l T o  i l id ic t i l~e i~ t  was r e t u r ~ l e ~ l ,  and the defendant n as  
tricd, coi~victed, and se r~ tc~ iced  up011 the wnrrailt  issuetl by the  justice 
of the  peace. 

r ,  l l ~ c  t l c f e ~ ~ d a n t  coiiteiicls tha t  the  n a r r a l ~ t  does i ~ o t  contain n l l e g a t i o ~ ~ s  
eufficici~t to constitute a n  assault nit11 a deadly u e a p o ~ i  ni d tlie -\ttoriiey- 
Crc~~er:rl colicedcs the  souiidi~css of this  position. 3'. c. -11 aow,  S2 S. C., 
660;  S. 1%. 12~ssel1, 0 1  S. C., 624;  S. v.  C'unrzinghun~, 94 S. C., 824;  
hi. is .  l'ot?cr, 1 0 1  S.  C., 713. Tlicre is no suggestion tha t  serious i n j u r y  
\v:ls iiiflictctl. S. L .  Earner f ,  DS S. C., 740;  S. 7'. JlrLatttb, 1SS S. C., 
bO3. I f  the \ \ : l r r : \~~t  c l ~ a r p c d  a silnplc assault the  justice of the peace 
11ntl c w l u s i ~ e  original jurisdictioii aild his  acquittal of t h e  t lefenda~lt  
\\:is fiilal. C1011stituti011. -\rt .  IT, SCC. 2 7 ;  C. S., l4h1,  -215.  F r o m  I I ~ S  
j u t l g n ~ e ~ ~ t  tlic S tu tc  lmd I I O  r ight  of appe:ll. C. S., 46-19. 

I f  tlie nar r i iu t  cl~nrgetl a n  assault I\ itli a dcatlly n rapoil t h e  S ta te  
oultl bc ill 110 bcttcr plight.  111 A\rticlc I, seetioil 12, t h e  Constitutiou 

Iias tlie fo l lo~ \ i l rg  declaration of r igl i ts :  " S o  pcrsoli .,hall be pu t  to 
: i l lswr ally c r i i ~ i i i ~ n l  vllargc, ( w e p t  as  I lercimfter  ~ l l o ~ v c d ,  but by ill- 
d i c t ~ l i c ~ ~ t ,  preseiltnicllt, or i~iipcncliinc~lt." A\ l~ t l  ill s e c t i o ~ ~  13 : " S o  per- 
so11 ~11a l l  be c o l ~ ~ i c t e d  of ally cr ime but by the  u i ~ a n i m t u s  ~ e r d i c t  of a 
j u r y  of good and  lawful  l11e11 ill 01)eii coui*t. Tlle Legislature nmy, how- 
m c r ,  provide otlwr meails of t r i a l  f o r  pet ty  niistlcinc:~i~ors, with the  
riglit of appeal." 

T h e  pllr:~se "except as  I~erei l iaf tcr  allowed" ill section l h e f c r s  to  
the la t ter  clause of seeti011 t l i i r t (cn.  8. L'. C'rooL~, 9 1  S.  C'., 536. A 
cri111e not p u i ~ i s l ~ a b l c  by deatli o r  i i i ~ p r i s o ~ ~ n i e i l t  i l l  the State's p r i r o i ~  is 
a ~ n i s t l c n i e a ~ ~ o r ;  but ill S. c. I l a r X ~ r ,  107  S. C., 013, a pet ty mistle- 
illcanor i.i t l r f i~~e t l  as  oile the punisliment of nliicli  c a n i ~ , t  exceed a fine 
of fifty dollars or iniprisonment f o r  th i r ty  days. -111 assault ~ v i t l l  a. 
alcntlly nenpon  is  pu i~ ishab le  by fine or  imprisonnieiit o r  both ill t h e  
t l i s c r c t i o ~ ~  of the  court.  I f  this  offcnse had  I m i i  c l~arged  the magistrate  
vould h a \ e  lind no j u r i s d i c t i o ~ ~  escept to b i d  over ant1 t h e  Superior  
Court  could proccctl to t r i a l  0111. upon a bill of i l~dictr l  eiit duly fou l~ t i  
ant1 returnctl. 8. 1 . .  X c A l d c n ,  162 S. C., 575. T h e  tlefeildant did llot 
n x i ~ c  a bill hy consci~t  of h w  counsel upon c n t e r i i ~ g  r submission or 
plea of nolo t o n f c n d ~ r  e, as   pro^ itlctl i n  section 4610 of tlle Consolidatetl 
Statutes. 

I t  follon-s tliat ill no view of the case can n e sustain the  jutlgnlent 
of iiiiprisoirment i n  t h e  ~ o u n t y  jail fo r  a tern1 of tliree n ~ o n t l ~ s .  I t  is 110 

Icss conc lus i~  e tha t  the  order requir ing the defenda l~ t  to  give security 
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(Filed 4 Naj-, 1922.) 

States A a-\Vhelbe contract is not usurious in state in which it is txxccut~d 
it will not be lleld usurious in action brought h c ~ c .  

A note for molley borrowed fro111 :i bank in aliothcr atatc nlitl executed 
and delivered there, bearing a rate of interest that was there legal, will 
not be held as usurious in a11 action l~rought in the courts of this State,. 

- ~ P P E . X L  by defelitlalit, F. C'. K;lrtl ,  f r o r ~ ~  JIllacHac, h'pccinl J ~ c l g t ~ ,  a t  
SOT ember Term,  1031, of JTAi~r.ir c; 1. S o  crror. 

Y1:rilitiff is  a Lmnking cor l~ora t ion  orgaiii~ecl uilder tlie l a n s  of the  
S t a t e  of Teunesste, a11t1 doing l,usil~ess i n  \:rid Statc .  T h e  tlcfeutlallt, 
F. C. JYard, i s  a citizen u l ~ d  resident of the  S t a t e  of Te ln~e>sc t .  H i s  
codefwtlailts a r c  citizens and  rcsitleuts of t h e  S ta te  of Sort11 Carolina. 

r 3 l l i i s  is ail actloll to recolcr  on a nc~tc ptryable to  plaintiff', anti c8xc'- 
cutetl i n  tlie S t a t e  of Telil~essce by the  defendant, F. C'. JT:rrd, 2,. ~ ~ ~ a k e l . ,  
and  hy his codefciidalits as endorsers before delirery. The note is datccl 
30 Augu\t ,  1929 :r~id n n s  due oil 30 J u w ,  1030. T h i s  action Tras begun 
oil 2 August,  1030. 

There  nab  judgnieiit by defaul t ,  fo r  n a u t  of a n  a lmrer ,  againqt t h e  
defendant endorsers. I n  his  ansuer ,  the d(,fentlarit, F. C'. W a r d ,  ad- 
initted tllc est~cut ion of the  note ant1 scJt u p  a cou~itcrclairn upoli 111s 
allegation tha t  plaintiff h a d  charged a11c1 receiretl interest on tlw rnollcy 
loaned to h in i  by the plaiiitiff i n  excess of six per  cent per nnilurn, 
contrary to the  laws of t h e  S ta te  of Tennessee. Plaintiff admitted 
t h a t  i t  had cliarged ant1 rereired i ~ ~ t e r e s t  on t h e  inoney loaned to the  
defendant a t  the  ra te  of eight per cent per alinum, and  allegctl that  a t  
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the t ime the  money was loaned to defendant, such r a t e  of interest was 
lawful  i n  the S t a t e  of Tennessee. T h e  note sued on i n  th i s  action is  f o r  
t h e  balance due on a loan of money made  by the  plaintiff to  the  defend- 
a n t  i n  1922. 

Tlie only issue submitted to  the j u r y  was answered as  follows: 
"Is  the  defendant indebted to the  plaint i f f?  I f  so, i n  what  s u m ?  

- 1 n s w r  : Yes, $1,100, with interest f r o m  30 J u n e ,  193C." 
F r o m  judgment  t h a t  plaintiff recorer of t h e  defendants t h e  sum of 

$1,100, n i t h  interest and costs, the defendant, F. C. W a r d ,  appealed to 
the Supreme Court.  

PER CL-RI.\II. Tlie defendant 's assignments of e r ror  based on  his  ex- 
ceptions to tlie instruction of the court  to the  jury, a s  requested by  plain- 
tiff, ant1 to the refusal of the court to instruct the j u r y  as requested by  
tl(~fendamt, cannot be ~us ta ine t l .  

T h e  cvitiencc introduced by the  defendant  did not support  the  allega- 
tions i n  his answer upon  which he  relied for  h i s  counterclaim. *lt the 
(late of the loan of money to t h e  defendant by  the  plaintiff, i t  was  
Iavf111 i n  tlie S t a t c  of Tennessee to charge and receive interest a t  t h e  
rntc of eight per  centurn per annum.  Interest  paid a t  th i s  ra te  pr ior  
to  the csccution of the note sued on i n  this  action was not usury. T h e  
jutipmcilt is  affirmed. 

S o  error .  

STATE v. VICTOR CHURCH. 

(Filed 4 May, 1932.) 

1. Criminal Law G o-In this  case held: there  was error  i n  respect t o  tlie 
admission of testimony relative t o  action of bloodhounds. 

I n  this case held, error was committed in connection with the testi- 
mony relative to the action of bloodhounds. s. r. VcLeod, 196 x. C., 542. 

2. d r s o n  C c-Evidence held insufficient t o  be submitled t o  jury in 
proserution under  C. S., 1218. 

Where, in a prosecution under C. S., 4242 for wilfullc. and wantonly 
sctting fire to or burning a store-house, the evidence fails to establish the 
felonious origin of the fire or the identity of the defendant as  the one 
who committed the offense charged, or circumstances from which these 
facts might reasonably be inferred, it  is insufficient to be submitted to 
the jury, and on appeal the defendant's motion for judgment of nonsuit 
will be sustained. C. S., 4643. 
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APPEAL by dcfendal~t from Xoore ,  J., at December Term, 1931, of 
BURKE. 

Criminal prosecutior~ tried upon an  indictment charging the defendant 
with wantolily and nilfully setting fire to or burning a store-house in 
Burke County, the property of one J .  S. Hemphill, contrary to the pro- 
risions of C. s., 4242. 

The o d y  e\idence relative to the origin of the fire is the following 
testimony of J. S. Hemphill : 

'(My home is about 20 to 7 5  yards from the store. I first leanled 
that  the store building nns  on fire ~vhen  the light shined from the 
buildiiig into my room. The front part  was on fire. I got u p  and got 
a bucket of water and threw it on tlie blaze thinking I could put it out. 
The fire n a s  in the froiit part, the left front enteriiig the door; it  was 
outside. T h e n  1 discovered the fire i t  was yery small and I thought 
I could put it out with a bucket of water but when I threw water 011 

the fire it flashed all over the front of the building arid in a rnorne~~t  
or t n o  the glass burst and tlie flames went right inside. I threw water 
on tlie fire mid i t  flashed on the building, about 3 feet from the porch 011 

side of wall." 
The State sought to connect the defendant with the burning by cir- 

curnstaritial ev id~nce  corisistiiig of alleged similarity of tracks a i d  pur- 
ported trailing of hlooclhouncls. 

The  folloning excerpt from the charge forms the basis of one of 
defelidant's exceptive assignments of error : 

"If you find beyond a reasonable doubt that these dogs tracked the 
marl nnd I charge you that these dogs as qualified and testified to by 
witnesses were dogs of experience and training and could track persolis 
arid nheri put on the track of a human being they follow that track 
and that  alone." 

From an a d ~ e r s e  verdict and judgment of not less than 20 nor more 
thaii 30 years in the State's prison a t  hard labor, the dcfendalit ap- 
~ e a l s ,  assigni~ig errors. 

, l t forncy-General Brummit f  and Assistant Attorney-General Seazcell 
for fhe  State .  
S. J .  E ~ c i n  and S.  J .  E r c i n ,  Jr.,  for defendant. 

STACY, C. J. We agree with the learned counsel for the defendant that  
vrror was committed in coiincction with the testimony relative to tlie 
action of the bloodhounds (8 .  z'. JIcLeod, 196 S. C., 542, 146 S. E., 
409) ; and further that, upon the whole case, the evidence was not 
suffieicnt to be submitted to the jurv on the charge of house-burning. 
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T o  show that  the store was destroyed by fire, without establishing its 
felonious origin, or tlie identity of the defendant, or circumstances from 
which these facts might reasonably be inferred, falls short of proving 
the c o q m s  d ~ l i c i i  of the crime as cllarged in the bill of indictment. 
7 R. C. L., 774. Hence, the motion for judgment of nonwit  should have 
been allowed. I t  mill be sustained here as prorided by C. S., 4643. 

Reversed. 

J. W. WALKER v. TOWS O F  FAISON. 

(Filed 11 May, 193%) 

Taxation A a-Cotton platform held not necessary municipal expense and 
tomn rould not issue notes therefor without a vote of its electors. 

A municipal platform for the loading, unloading and selling of cotton 
and for the storage of truck under certain conditions, but from which no 
truck is sold to consumers, is not a public market, a putlic market being 
generally dehned as a place for the sale of products for human consump 
tion, and sucll platform erected for the purpose of obtaining revenue for 
the town bx the imposition of a fee for the sale of cotton therefrom is not 
n nect'ssary municipal expense, Ar t .  TII, see. 7, and the town mag not 
iwue its notes for the purchase price of such platform vithout a vote of 
its electors. 

CI,ARKSOS, J., dissenting. 

CIVIL ACTIOK, before Deain, J., at  December Term, 1931, of DUPLIS. 
The evidence tended to show that  011 22 Xarch,  1929, 3efendant town 

purchased from the plaintiff a certain lot for the sum of $1,500, paying 
$100 in cash and executing three notes aggregating $1,400 for the 
balance of the purchase price. T h e  purchase of the land and the execu- 
tion of the notes and deed of trust securing same by the town was made 
in pursuance of a resolution adopted on 1 April, 1929. This resolution 
recites that  the property was purchased "for the purpose of building 
a truck and cotton buyers platform." After the purchase of the land 
a platform lvas erected upon the property and used unti l  a new board 
of alderillen came into power and the platform was apparently aban- 
doned. The  eridence tended to show that "this property was used by 
tlie town of Faison for a market place for the selling of cotton, and 
they charged the farmers revenue for selling from that platform. 
. . . I t  was my understanding tha t  a charge was made for the use 
of this platform." 

The mayor of the town testified: "The town of Faison built a plat- 
form on that  lot for the purpose of a cotton platform, to buy and weigh 
cotton, and load and unload, except, I think to store truck on when i t  
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got orerloaded. . . . TTe used i t  f o r  the purpose of buyiilg cottoll 
and  t ruck and a i ly th i l~g  tha t  came to market .  I t  has  not beeu used f o r  
ailytl-iilig except cotton purposes. . . . Tile t o n u  of Faisoii hat1 a 
~ o t t o r i  ne igher  ~ 1 1 o  operatcd urlticr the  s u p r r l ~ s i o l ~  of the  board of 
c o m m i s s i o ~ ~ e r s  n~i t l  the  mayor of tlir  touii.  >I11 t h e  cotton sold in  Faiqou 
n a s  to be weigllcd by this  par t icular  cotton neighc~r,  and tliis place 
n a ?  designated as  :r place to x c l g h  cotton a d  sell i t ,  af tcr  the rallroatl 
co~npa i ly  told tliern to get off their  p l a t f o r n ~ .  This  x as  the purpose f o r  
~r hic.11 t h e  platform was plnccd there. . . . I understand tha t  they 
charge :r r e lenue  a t  tlxrt place. T h e  purpose of my hoartl i n  buying it 
n a r  'for the c o ~ i v c ~ ~ i e l i c e  of the fa rmers  a ~ ~ d  f o r  thc  cottoll buyers, a11d 
to get revenue f o r  the  t o v n ,  too. I t  n a s  our  i ~ ~ t c ~ ~ t i o i ~  to pet reveuue 
f o r  the to1111 by charging a cent a l ~ a c k a g e  and f i l e  cellts oil a balc of 
cotton, nut1 if n e  had  reirlained i n  office, n e  nould  l i a ~  e gotten it." A h -  
other  member of the  hoartl of a lderine~l  t e s t i f i d  : "The  platform n a >  
built f o r  thc b e ~ ~ r f i t  of the farmer,  to  tllipose of tlieir t ruck :111tl cottoll. 
There  was 110 other  place i n  the ton n of Fa i son  a\ allable at  th:it tulle 
f o r  such a market.  Since that  time t h e  prclwit hoartl 11:i. crcated :t 

similar  platform. 1 h a l e  sold cotto11 over i t  a11c1 paid a r e l e l ~ u e  of tell 
cents a hale. I h a l e  sold t ruck there. I t  is auctioneered off. . . . 
T h e  surplus revenue goes to the tonli.  . . . T e  n e r r  required t o  
pay  reveilue if n e  bold a lot of cucumbers in tonli,  ni le ther  they werc 
auct ioi~erred off or not, because tliat n a s  ni lere  they espevted to get 
their  re~e l lue . "  I t  fu r ther  appeared 011 27 October, 1929, that  the hoartl 
of a l d e r i ~ ~ r i l  passed a rt,solution "tliat the cotton buyers shall pay t o  
the  t o ~ i n  three cents per bale fo r  cottoll hauled frorn cotton platforrn 
un t i l  tlie t o n n  has  been reinlburscd for  expense of erecting, insurance, 
a n d  lease of land." 

T h e  following issues were submitted to the j u r y :  
I. "Are the notes  SUP^ on in  this  a c t i o i ~  valid and  subsi.tilig obliga- 

tions of the  t o ~ ~  of Faisoii, a s  alleged i n  tlie complaint I" 
2. "Is the  defendant indebted to the plaintiff 011 account of the noter 

sued on i n  this  action 2,' 
T h e  j u r y  answered the first issue "Yes," mid the  second issue "$1,400 

n i t h  interest." 
F r o m  judgment upon the verdict the defendant appealed. 

J .  T .  Gresham, JT., and R. U .  Johnson  for pluintifl. 
Beasley d2 Stevens and I<. 0.  Burgzcin for defendant. 

BROGDEX, J. Can a city or tow11 "contract a r ~ y  debt, pledge its fai th ,  
or loan i ts  credit" f o r  t h e  purpose of acquir ing a site fo r  a cotton and  
t ruck  platform ? 
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The issue of the notes by tlie defenda~it i11 payment of tlie purcliase 
price of the property was not submitted to a ~ o t e  of the people and hence 
the validity of tlie indebtedness depends upo11 wlietlicr a cottoll and 
truck platform is a "necessary mu~iicipal  expense," within the purriew 
of the S o r t h  Carolilia Coiistitution, Art .  TII, see. 7. Tlie law is an  
cspaiiding science desiglied to march nit11 the adrancing battalions of 
life and progress and to safeguard and interpret the changing needs 
of a coni~iion~vcaltli or coninlunity. Consequently i t  ha:, been observed 
by the sages that the lusuries of one period oftentime: constitute tlie 
ilecessitics of another. Howerer, the latest interpretation of tlie term 
"necessary municipal expense" is found in  Henderson !. TT'ilnrington, 
191 N. C., 269, 132 S. E., 25. I n  delirering tlie opinion, Adattls, J., 
nro te :  "Tlie cases declaring certain expenses to hare  keen 'necessary' 
refer to some phase of municipal gowrnment. This Court, as f a r  as 
we are adrised, has gircn no decision to  the contrary." Further expand- 
ing the idea, the Court says: "With the mere utility of the enterprise 
we are not concerned. Wliethcr 'sliippiiig, foreign and coastwise' would 
expand comnlerce is alien to the principle we are  corsidering. The 
coiireiiie~ice, the benefit to be coiiferred upon a particular class, tlie 
illsufficiency of prezent facilitim, and a want of opportnnity for com- 
rnercial or industrial competitioii-these and similar pr2mises are iiot 
factors that can control or elen co~itribute to our solution of the present 
coiitrorersy. We are dealing rxc~lusively with a question of lax ,  with the 
legal forii~alities necessary to pledging the fai th of tlie city by issuing 
bol~ds for the contemplated purpose; and as these formalities are manda- 
tory they may iiot be disregarded or ignored." 

Tlie defendant insists that  the proposed cotton a i d  truck platform 
should be classified as  a necessarp municipal espense for tlie reason that  
such a structure and the proposed use thereof constitut: a "market." 
The statutes duly eiiacted by the General Assembly and the decisions of 
this Court hare  established the proposition that  municipal markets 
constitute a "necessary municipal expense," autliorizing gorer~iilig au- 
tliorities to issue notes or bonds without popular rote for the acquisition 
arid ~nai l~ tenance  thereof. C. S., 2674, 2687, 2791 and 2-94, Smi fh  1..  

L\7e11' Brm 70 X. C., 1 4 ;  S w i n s o n  c. Xount Olicc ,  147 K. C., 611, 61  
S. E., 569; LeRoy v. E l i z a b e f h  Ci ty ,  166 X. C., 03, 81  S. E., 1078; 
d n g e l o  L,,. W i n s t o n - S a l e m ,  193 S. C., 207, 136 S. E., 489. 

But is  a cotto11 and truck platfornl a market as contemplated and de- 
fined by law? Appareiitly the term market was first dvfined by tliis 
Court in 1Si4  in the case of Smith 1;. S e u !  Bern, supra.  The Court said:  
"Mnrket, a public place appointed by public authority, nhere  all sorts 
of things necessary for the subsistence or for the convenieiice of life are 
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sold." Tlie tlefinition so gi\-en has  hetn nidely quoted with approra l .  
Tarion.: tlefir~itioris m a y  be fouutl in  IS R. C'. L., 11. 367. Thr. t e rm ii 
u s u a l 1  a~soriatccl  nit11 the sale, i i i ipcct ioi~ and s u p e r r i s i o ~ i  of fobd 
a i d  food protlurts tlesignetl fo r  use hy persons anti c~xtci~ded by some 
courts to  iiic~lndc foocl f o r  domestic n ~ ~ i i r ~ a l , .  Manifest ly  thc  untlcrlyinq 
idea ill t h e  tcrm i.; the  sale of produet i  intended and  designed primari ly  
fo r  l i u i ~ i a ~ i  coi~su~nptioi t .  

1 1 1  tlitl c a w  a t  bar  the ( > ~ i d e n c e  tliscloics tha t  the purehasc n a ,  ruatle 
antl the. platform ertctecl "to get r e ~ e i i u c  fo r  the  t o t r ~ ~ ,  :rird f o r  the 
1nupow of a cotton platfonl i  to buy and n e i g h  cotton a ~ l d  load a1111 
u~i load .  . . . t o  store t ruck on nhei l  it got o\-crloatlcd." Tl icr t  is iio 
~ ~ ~ i t l o l i c ~ c ~  that  aliy citi7rii of the t o n u  bought ally t ruck f rom tlic 11lat- 
f o r m  f o r  the  p u r p o v  of con-umption. 0 h r i 0 u . l ~  the purcllasc ant1 
ol)cr:rtioil of tlic plntforiii -:Is a co~iimcrcial e ~ ~ t e r p r ~ s e ,  prornlslltg a 
profit fo r  the niunicipality, but upon the atlmitted facry, t h e  en te rpr iw 
tlld iiot co~~c . t i tu te  n iiecc>qary g o ~ e r ~ i i i ~ c n t a l  expense of the d e f e n t l n ~ ~ t  
ton 11, and the niotions fo r  nonsuit ihoultl lint c beell allonctl. 

Ke l  crietl. 

C L A R K S ~ X ,  J., dissenting. 

3IHS. EI) HILI, r. T,E:SISGTOS COUSCIL  KO. 21 JR .  0. U. A. JI. 

(Filed 11 ;\lay, 1032.) 

Insurance K a-.lccrptance of delinquent dues by e\rcutivc secretary hrlcl 
\\ai\cr of constitutional and bj-1a1v proxisions of bcmerolent order. 

TVllerc the esccutivc secretary of a mutual I~cnefit insurance ordcir, 
who solely is authorized undcr the constitution of the ortlrr to rcccire 
all nlonr5y for nirmbersliil~ tlnes. :111tl ~ v l i o  is ch:~rgeil \rith the dnty of 
r e ~ ~ o r t i l ~ g  to the ortlcr those membc'rs in arrears and notifying such 
memlwrs of their stnilding, fails to give tlir required notice to n tlc~lincluent 
rucmller, and thereafter acccblits thc ~)nyment of the dc.linquent mcrnht'r's 
dues with knowledge that the nlemlwr Ivas then in c.rtvcmis: I lc ld ,  the 
acee1)tance by tlic secwtary of the tlrli~iclurl~t dr~ei; is a waiver of thc 
provisio~ls in thc col~s;itution ant1 by-1a1rs of the ordcr nit11 resymt to 
the forfeiture of br~icrits for the nonlmymctnt of dues, the c~st~cutivc sccre- 
tary being an csccutire oflicer of the tlefcndant n-ith broad and comlre- 
hensire powers. 

CIVIL ~ C T T O K ,  before Sfacl;, J., a t  October Term,  1931, of Dlrrnsos .  
Tlie e r ider~ce  tclitled to show that  Ed H i l l  was a g rade  13. membcr of 

Lexington Council No. 21 J r .  0. r. ,I. N. O n  1 6  May,  1927, Ed H i l l  
was taken to n hospital mid opc'ratctl on f o r  appcililicitis. H e  died 
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on 23 J u l y ,  1927. Tlle e d e n c e  fur t l ier  tci~tlctl to show tliat C. L. 
Lcol~art l  was t h e  f i~lnncinl  secretary of dcfcntlaiit C m n c i l  and liatl 
llrld s ~ l l  positioll fo r  tll irttwl yc:~rs. T l ~ e  cvidclicc fur t l ier  tended 
to slion. that  011 22 J u l y  a brother of tlic tlcceased paid 1-0 snit1 secretary 
tlw sun1 of $3 .03  lodge ducs, and  tliat saitl secretary acctlptcil thc inonry 
: I I I ~ ~  issucd n receipt ill f ~ i l l  tlicrcfor. Tlie secretary t d f i c d  tha t  t h e  
111o11cy was ~ ~ a i t l  011 2:l J u l y ,  the  d a y  of tlic d m t h  of dcceasccl. H e  saitl : 
"JIr .  R o y  H i l l  did not tell me  llc was dead when lie p:~itl me, but still  
scriously sick." l t o y  H i l l  testified that  lie told the s c c r e - a r -  a t  the t i m e  
of n i n k i l ~ g  the p n p c w t  tlint his  brothw was ]lot rspectetl to live. .\rticle 
S. swtioll 3,  of t l ~ c  collstiti l t ioi~ of dcfel~tlnnt p r o ~ i t l e s :  "-1 member of 
this conl~ci l  who is t l ~ i r t e e u  weeks or niorc i n  a r rears  fo r  dues. forfeits 
a11 his 13iglits :111d privileges, except tha t  of hcing admittctl into the 
council r11aml:cr tluriilg its scssiolis." ,\rticle 10, w c t i o ~ i  4, of said 
c * u ~ ~ ~ t i t u t i o i i  1 ) r o ~ i d c s :  b r o t l ~ ~ r  ~v l io  is  tliirteci1 n.ceks or more 
ill :irrc:rrs fo r  weekly tlucs shall ]lot be clltitletl to ally sick benefits nor 
s11:1ll he, ill case of t leat l~,  bc ent i t l td  to ful lcml bcl~cfits." *Irticle 4, 
rcctioll 4, of tlw by-laws proritles: mcmber of this council, who is 
t l ~ i r t i v l  ~ w c ~ k s  or l ~ i o r e  ill tlrrears fo r  tlucs, forfr i ts  all  his r ights  and  
privilcgc,~ c s c ~ p t  t h t  of bilil~g atlmittctl illto tllc cou i~c i l  ( i l ~ a m b c r  d n r i ~ i g  
i ts  scssiol~s," etc. -1rticle 6, scctioll 0, of tlicx by-laws 1)rovidcs: " A \ ~ ~ g  
i ~ i ( w b c r  s ~ l f f ~ r i l l g  11ilnself to become indebted to th i s  council fo r  tliirtceu 
w i ~ l r s  or 11iorc shall ]lot be c n t i t l d  to benefits u l ~ t i l  all  nrrcarages a r e  
pnitl ill full." 

T h e  j u r y  fouutl that  the deceased9 E d  Hil l ,  was mor. tll:111 tliirteen 
weclrs ill arr twrs  ill May,  1927, nl len lie n c u t  to t h e  lio::pital, and tliat 
lie died on 23 J u l y ,  1927, and  tliat a t  tlie time of his  dcatli tlie deceased 
was a member in  good s tal~t l ing.  

Tlie verdict :iwalded $300 to tlie widow of tlle deceased. 
F r o m  jutlgniei~t up011 tlie verdict thc  tlefeudaut appe:.led. 

DROGDES, J. D i d  the  act of t h e  fillallcia1 secretary ill accepting the 
pq111cllt of dues f rom a t i e l i n q u e ~ ~ t  niember, ~ i r h  notice tliat t h e  mem- 
ber was ill the  hospital a ~ l d  seriously sick a t  tlic t im7,  const i t i~te  a 
waivcr of the b y - l a w  a i d  collstitutioil of d ~ f e l i d i ~ n t  council! 

T h e  c o ~ ~ s t i t u t i o n  clcfincs tlie d u t y  of the finailcia1 secrctnry as  fo l lo~vs :  
" I t  sliall be the du ty  of the  financial secretary to keep just and  t r u e  
accounts hetn'cril t h e  coullcil and i ts  members, receive :11 moneys due 
the  council f o r  dues, credit t h e  a r r i o ~ ~ ~ t s  paid, nntl pay  the same over 
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STATE v. TOM LEFLER. 

(Filed 11 i\lay, 1932.) 

1. Sssau l t  B a-In prosecution for  assaul t  upon a female the indictment 
need not charge tha t  defendant mas over eighteen years of age. 

In a prosecution for an assault by a man or boy uKon a female i t  is 
not necessary for the indictment to allege that  the defendant was over 
eighteen years of age, the age of the defendant being a matter of defense, 
since the degrees of assault specified in tlie statute relate to the extent 
of the punishnient and do not create separate offenses, znd the age of the 
defendant is not an ingredient of the crime but an esteption or proviso 
in regard to the degree of punishment. 

2. Assault 1% d-Jury mus t  find tha t  defendant was over ~>ighteen i n  order  
for  court t o  impose sentence for  assault upon a f e n d e .  

Where a male defendant is charged with an assault uron a female there 
is a rebuttable presumption that the defendant is over eighteen years of 
age, which presumption, in the absence of evidence to the contrary, is 
eridence to be considered by the jury, but v h w e  the jurj returns a verdict 
of simple assault without a finding that tlie defendant m s  over eighteen 
years of age the verdict is insufficient to support a sentence for a n  assault 
up011 a female by a man or boy over eightcen years of age, and on appeal 
therefrom a new trial will be awarded. 

APPEAL by defendant f r o m  Clement, J., a t  August  Term,  1931, of 
DAVIE. 

Attorney-General Brumnnitt and Assistant dfforney-General Seawell 
for the State. 

B. C. Brock for defendant. 

 ADA^, J. T h e  defendant was indicted for  a n  assault and  bat tery 
upon D o r a  Shoe, "she being a f tmale,  by throwing hcr  body upon the  
bank of S o u t h  Yadkin  River  and  thereby seriously and  permanently in-  
ju r ing  the said D o r a  Shoe." H e  was convicted of a simple assault a n d  
was sentenced to imprisonment  f o r  a t e rm of twelve months. T h e  indict- 
ment, i t  m a y  be coiiceded, sufficiently charges t h a t  t h e  defendant is a 
"man or  boy" and  tha t  the  prosecutrix is  a "female person." It was  
not necessary to  aver tha t  the  "man or boy" a t  t h e  t h e  of the  assault 
was "over eighteen years  old"; t h e  age of the  assailant is  a mat te r  of 
defense. 8. ?. Smith,  157 K. C., 578;  S.  9. Jones, 1 8 1  X. C., 546. T h i s  
does not imply, however, tha t  t h e  ju ry  is not required to determine the  
defendant's age. 

O n  8 N a r c h ,  1911, t h e  G m e r a l  Assembly ratified a n  ac t  amending 
section 3620 of the Revisal by adding the  fol loving clause: "Or t o  cases 



N. C.] S P R I N G  TERM, 1932. 701 

of assault or assault and battery by any man or boy over eighteen years 
of age on any female person." Follo~i-ing is the whole section: "111 

all cases of an assault, with or without intent to kill or injure, the 
person convicted shall be punished by fine or imprisolment, or both, 
at the discretion of the court :  Procided,  that  where no deadly weapon 
has been used and no serious damage done, the punishment in assaults, 
assaults and batteries, and affrays shall not exceed a fine of fifty dollars 
or imprisonment for thir ty days;  but this proviso shall not apply to 
cases of assault with intent to  kill or with intent to comnlit rape, or 
to cases of assault or assault and battery by ally mail or boy over 
eighteen years old on any female person." 

I n  S. v. Smith, supra, it is  said:  "The third proviso (the amend- 
nlent of 1911)  -as uot intended to create a separate and distinct offense 
in law, to hc k n o ~ i x  as an assault and battery by a man or boy over 
eighteen years old upon a nomail, but it merely excepted that case 
from the operation of the first proriso, by which the punishn~ent for a 
simple assault was limited to a fine of $50 or imprisonment for thirty 
days. I t  related solely to the dcgrer of punishment for an  assault com- 
mitted upon a wonlan by a mail or by a boy over eighteen years of age. 
I t  was always a crime for a man or a boy o ~ e r  eighteen years of age 
to assault a wo111a11, a i d  the object of section 3620 was to provide that  
such an offrrlse should be subject to the same pu~lishment, a t  the discre- 
tion of the court, as ally other assault, with or mithout intent to kill 
or i ~ l j u r e  or to cornrnit a rape, and not to deprive the court of the discre- 
tion given by the first clause, in those cases where the assault was com- 
mitted with a deadly weapon or wit11 intent to kill or to commit a 
rape, or where it  as upon a noman by a man or a boy over eighteel1 
years of age." . . . "Thc Legislature did not mean to create sepa- 
rate and distinct criminal offenses, such as assault with deadly neaporr, 
assault v i t h  serious damage, assault upon a woman ~vllen the man is 
over eighteen years of age, or any other kind of assault which is aggra- 
vated in its circumstances or of serious and lasting damage in its conse- 
quences. There is but one offelise, the crime of assault, and the w r y i n g  
degrees of aggravation were mentioned only for the purpose of gradu- 
ating the punishment." 

Where an  exception or a proviso in a statute is separable from the 
description of the offense charged and is not an  ingredient of the offense 
it need not be charged in the indictment, for it is a matter of defense. 
8. v. Smith, supra, 553. Fo r  this reason the age of the man or boy 
need not be averred. S s  pointed out in the same case there is a pre- 
sumption of his capacity-a presumption that  he is over the age of 
eighteen; and in the absence of evidence confra the jury would be justi- 
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fied in reaching this conclusion. But  the presumption is only evidence 
311d even if there is no testimony in rebuttal it rrmains evidence 
for tlie consideration of the jury. TT'liife v. IIines, 182 S. C., 275, BSS. 
I t  ~ v a s  upon this theory that  the Court remarked in S. v.  Snzifh, supra, 
' (It is  best, and ccrtaiiily safe, that  the court should I-equire the jury 
uncler a special issue submitted to find the facts iiecessziry to determine 
the grade of the  punishment; . . . and if it is found that  lie ( the 
ninn or boy) n a s  over eighteen years of age a t  the timc the offense was 
conimitted, lie may be punished as for an aggrarated assault, whether 
his age is stated in the indictment or not." I n  S. v. Smith,  supva, the 
defendant was coiiricted of an  assault and battery upon a woman, he 
being at the time of tlie assault over the age of eighteen years;  and in 
9. L'. Jones, supra, the proof clearly showed the defend:mt's age and 011 

tlie trial no question was raised as to that  fact. 
I n  tlie present case the verdict was, "Guilty of simp111 assault." This 

ma-  ha re  signified an assault without the use of a dcadly weapon or 
without tlie infliction of serious injury.  To justify the sentence imposed 
the defendant must hare  been over the age of eighteen years, and as to 
this there is no finding by the jury. I f  he v a s  orel eighteen years 
of age the punishniciit would not be restricted to a finc of fifty dollars 
or imprisonment not exceeding thir ty days, although a deadly neapon 
x a s  not used and serious in jury  was not inflicted. 

111 the absence of a finding as to the defendant':. age, n e  must 
award a 

New trial. 

STATE v. JAKE BOGER. 

(Filed 11 May, 1932.) 

Criminal Law I k-Upon defcndant's motion for poll of jury each juror 
should be quest.ioncd separately, and court's refusal 1:o do so is error. 

The proper method of polling the jury is to ask each juror, individually, 
whether he assented to the verdict and still assents thei-eto, and only the 
judge or the clerk under his supervision may poll the jury, and where the 
dclfendant in a criminal action makes a motion in ~ p t  time to have 
the jury polled, and the court addresses the body of thc jury and directs 
those who returned a verdict of guilty to stand up, but refuses to poll 
the jury incliridually, a new trial will be axarded on the defendant's 
rsception under his constitutional right to be convicted only upon the 
unanimous verdict of a jury in open court. Art. I, sec. 13. 

,IPPEAL by defendant from Schenck, J . ,  at Sovembe~ ,  Term, 1931, of 
MECKLESBUIIQ. Kew trial. 
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The defendant i n  this action was tried on an  indictment for murder. 
H e  entered a plea of "not guilty," and a t  tlie tr ial  relied npoli his con- 
tention that he killed the deceased ill self-defense. 

When the jurors came into court, after the evitleilce had been sub- 
mitted to them, under the charge of the judgc, arid annou~iced t h t  tlicy 
were ready to re tuni  tlieir verdict, tlie judge addresscd tliein aq f o l l o ~ ~ s :  
"Gel~tleineii of tlie jury, hare  you agreed upon your I erdict ? "  One of 
the jurors replied: "We h a ~ e . "  Tlie judge then said:  "JVliat iz your 
verdict ?" Tlie juror replied : "Guilty of ninn~laugliter." T l i ~  jndgn 
the11 addressed tlie jurors as follows: "Guilty of malrslauphter, a11t1 qo 
say IOU all, gentlemen?" The jurors thereupoil nodded tlieir heady 
indicatiilg a11 affirniatire m s n c r  to tlie judge's inquiry. C'ounsel for 
the defendant then, before tlie ~e r t l i c t  n a s  entered ill the records of thc 
court, arid before the jurors had retired from the jury box, rcqucitetl tlic 
judge to poll the jurors. 111 respoiise to this request, tlie jutlge addressed 
the jurors, who Mere tlieli watcd ill the jury box, as follous: "A1 of 
you gentlenlen of the jury who return a ~ e r d i c t  of gullty of 11ia11- 
slaughter, staiid up." All of tlic jurors then arid there stood u p  C'oui~sel 
for defei~dalit again requested the judge to poll tlie jurors. r n m  for 
man. Tlie jutlge rc,fused this request, and the defelitla~lt excepted to 
such refusal. The  verdict of '(guilty of ~iianslaugliter" 11 as tlieii accepted 
by the judgc, ant1 duly rccorded as the rerdict 111 this a r t ~ o n .  

From jutlgiriei~t that tlie defendant be coilfined in the State's p r i s o ~ ~  
for a term of not less than fire or more thaii three year<, tlie d c f e ~ i d a ~ ~ t  
appealed to tlie Supreme Court. 

~ 1 f f o i ~ n r j j - ( ; c n e r a l  B r l ~ t n m i t f ,  i l s s i s f a n t  . l t fo1 .~1ey-( : f~neral  S?'enlc*ell anti 
Gerfrztrle -11. l 7 p c 1 ~ ~ ~ ~ - ~ 1 ~  for t h e  S t a t e .  

T .  L. I i i r kpa f r i cX .  a n d  J .  ,TI. Scarborough for f11e d c f e n d a n f .  

C o s s o ~ ,  J. The  right of a defendant in a criminal action tricd in a 
court of this State, to have the jurors polled by tlie judgc or under liis 
direction, wlien :I request for such poll is iiiade ill apt timc. after 1111 

adrersc rerdict has been returned bg the jurors, was recognized 1 y  this 
Court ill P. 1 % .  170ung,  77  S. C., 498. I11 that case it n a s  said:  ((We 
think a defe l ida~~t  011 tr ial  in a crimiilal ease (and of course the solicitor 
for the Statc)  has the right to hare  tlie jury polled, xhethrr  it bc a n  
oral or a sealed wrdict .  I-Ic has no right to say in wliat iiiaimer it shall 
be doiir, nor to propound any question. hut simply to klion- that the 
1 erclict g i w n  by tlie forernnn is tlic rerdict of c:wh juror, aiid we think it 
error in tlie court to deny it uhr11 d~riiaiidc~d." Tlie right is founded 
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on tlie constitutional guaran tee  tha t  ('no person shall be conricted of a n y  
cr ime but hy the  u ~ i a ~ ~ i m o u s  verdict of a ju ry  of good and l a ~ r f u l  men i n  
ope11 court." 

111  IJipcm'nl) 1 % .  C o x ,  193 K. C.. 502, 1-12 S. E., 779, i t  is s a i d :  "Tlie 
p r c d o n l i l ~ a l ~ t  purpose of the poll is to ascertain if t h e  vrrc'ict as  tcndercd 
1)y tlic ju ry  is the  'unanimous verdict of a j u y  of good and  lawful  men 
i n  ope11 court,' as  prescribed by  t h e  Co11stitutioi1, , I r t .  I, sec. 13, f o r  
c r i ~ n i ~ i a l  cause." I n  t h e  opinion ill t h a t  casc, A'. C. 170ung, s11p1w, is cited 
with nppror :~ l  by Brogtlen, J .  

I n  the  i n s t a l ~ t  casc. tlie clefrlltlal~t T I R S  denied his  r igh t  to  h a w  tlie 
jurors polled by tlie judge or undcr  liis direction. T h e  request of the 
judge t h a t  all  the  jurors  who returned a ~ e r c l i c t  of gui l ty  of mm-  
slaughter i n  this  case, stand up, was not a compliance \ \ I  tll t h e  demalitl 
of tlic defendnnt, made  i n  a p t  time, t h a t  the  jurors  be l)olled, m a n  for  
man .  T h e  defendant  was e ~ ~ t i t l e d  as  a mat te r  of riglit to know whetlier 
ea rh  ju ror  assented t o  the verdict ai~nouncccl by t h e  ju lor  who under-  
took to answer f o r  t h e  jury,  n11d to t h a t  end he  had  t h e  riglit to  insist 
that  a specific question bc addressed t o  and answered by each juror  
i ~ i  opeu court,  as  to nllctlter lie assented to said verdict. To poll t h e  
ju ry  1iica11s to asccrtaili by questions ndilressed to the jurors, intliridu- 
tllly, \ ~ h c t h c r  each juror  asscnted and  still  asscnts to  t h e  t'rdict tendered 
to the court.  1 G  C. J., p. 1008, src. 2376. I11 this j u r i d i c  ion each p a r t y  
to 211 action, civil o r  cr iminal ,  has  tlic r ight  to h a w  t i c  j u r y  polled, 
a n d  a t l e ~ ~ i n l  of this  r ight ,  n l l en  d c n ~ n i ~ d c d  i n  a p t  timc, is error .  
I,i/,<corrlh 1 % .  ( ' o . I . ,  195  S. C., 302, 1-12 S. I:., 779, In w Slrgq's 1T171. 
104 S. c., 635, 140 S. E., 60-1. F o r  crror  i n  tlcuinl of th i s  r ight  i n  tlic 
i ~ l s t : ~ ~ ~ t  cnw, the tlefcndant is  cwtitlcd to  n 

S e n -  t r ia l .  

STATE O F  NORTH CAROIJNA Ex REL. RITRTLE LEONARD v. J. A. 
TORI<, ADMIXISTRATOR, ET AL. 

(Filed 11 May, 1932.) 

Guardian and Ward H a-.lgrecment for joint control of guardianship 
funds by guardian and surety will not be held void an demurrer. 

Where tlie surety on a guardian's bond alleges an agreement for  the 
joint control by the ~ u a r d i a n  and surety of the gunrdi:inship funds de- 
posited in a bank, the agreemrnt will not be held void upon a demurrer, it 
hein? nssu~ned thnt thc agrclement comes nitllin the purview of C. S., 
G3S2 ( e )  . 
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APPEAL by Bank of Ramseur and the Page Trust  Company from 
X c E l r o y ,  J. ,  a t  December Term, 1931, of RANDOLPII. 

Civil action to recover from the estate of a guardian, and the surety 
on guardian's bond, moneys alleged to have been received for n a r d  arid 
not properly disbursed. 

The  Ja t ior ia l  Surety Company, surety on the guardian's bond, set 
up  in its aiislrer an agreement between i t  and the guardian whereby all 
funds belonging to the ward were to be deposited in  the  Bank of Ramseur 
subject to the joint control a i d  joint check of the guardian and the 
surety's local representative; further that the  said Bank of Ramseur 
knew of and assented to this arrangement; and that  in violation of the 
trust, thus accepted by it, the bank permitted the guardian to withdraw 
his nard's moneys and use them as his  onn  without the knowledge or 
consent or counter sigriature of the surety or its local representative. 
Wherefore the National Surety Company asked that  tlie Bank of Ram- 
seur and its successor, the Page Trust  Company, be brought into this 
action as parties defendant, to the end tliat the said company might have 
judgment over for an amount equal to any recovery had by the ward 
against tlie surety. Sumrnorls was issued accordingly, following the 
service of wliicli, a cross-action was set up  based upon an alleged breach 
of the joint-control agreement above mentioned. To this, the Bank of 
Rarnreur and the Page Trust  Conipany demurred on tlie grounds of 
a niisjoindcr of causes and for tliat no valid cause of action had been 
stated against either or both of said defendants. Demurrcr orerruled, 
and the said demurrants appeal. 

A.  C.  Dav i s  for p l a i n t i f .  
A-enneth -11. B r i m  a n d  Ross  d s h b y  for de fendan t ,  S a t i o n a l  S u r e t y  

C o m p a n y .  
11. -11. Robins for d c f c n d a n f s ,  R a n k  of R a m s e u r  and  Page il'rusf 

Cornpun y. 

STICT, C. J., aftcr stating the case: It is the holding of a number 
of courts tliat a joint-control agrccnient betncen a guardian and the 
surety on his bond, like tlie one liere allcged, is contrary to public policy 
:~nd  void, in thc absence of legislative sanction or approral. R e  E s t a t e  
a n d  G'uartl/anship of lT700d, 159 Cal., 466, 114 Pac., 992, 36 L. R. A. 
(N. S.) ,  252; F i d e l l f y  S. I lepocl f  C'o. 7%.  B u f l c r ,  130 Ga., 225,  60 S. E., 
851, 16 L. R. A. (X. 8 , ) .  -here the English and American authorities 
arc  cited and re! iened. Without statutory authority, therefore, such 
arrangement, urlder these decisions, would render the guardian and his 
surety liable to the ward as guarantors of the l~roperty or funds so held. 
Coziarz v. Robots ,  131 S. C'., 415, 46 S .  E., 979. 
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r 7 l l i e  doctrine of the  cases is, tliat as  the relatioil b c t n m l  a guard ian  
ant1 liis nnr t l  is  tlint of trustee and  ccstul  c/.ife trusf, t h e  guard ian  m a y  
i ~ o t  rcliiiquihli control, ill whole o r  i n  par t ,  to a surety, o r  t u r n  o ~ e r  to 
tlic surety, f o r  i ts  on.11 protection, t l ~ e  \ c r y  eslate fo r  ~vl i ich i t  i s  intciided 
to furiiish i ~ ~ d c i i i n i t y  agaiiist loss, n i t l ~ o u t  heconling liable therefor 
as  g u w a n t o r .  IITlri fe v. Uaugh,  3 Clark  & Fin . ,  44, G Eng .  Repr in t ,  
13.54; 2S C. J., 1128. See, also, xalunhlc ar t ic le  i n  G6 United States  
L a w  Review, 233. 

V e  a re  i ~ o t  disposed to question t h e  eoulidilcss of tliese tlecisioils, where 
n o  l c g i s l ~ ~ t i ~ e  dcc1:lratioil of policy lins been nlade, but i t  is  observed 
tha t ,  ill this  jurisdiction, C. S., G3b2(e), corporate surctios of fiduciaries 
a r c  pcriilitted, ill c e r t a i i ~  i i ~ s t n ~ i c c s  a t  least, to require, f o r  their  protec- 
tion, t~ dcposit of a portioii of tlie truzt property, or t h a t  "no f u t u r e  
sale, mortgage, l~letlgc or otllcr dispositioli r:ui he nlatlc illerrof witliout 
tlie c o i i s c ~ ~ t  of such corl)oration, cxccpt 11y tlccrce or order of court of 
c o n l p c ~ t c ~ ~ t  juristlictioi~." Tliu.. i t  noul t l  swirl tha t  ii casrs coiniiig 
n i th i l l  thcl p u r ~ i e n -  of this btntutc, and  perforce to the  c ~ e i ~ t  tllercof, 
joint-coi~trol aglsceiileiits betwcc~l  fiducainries and their  sureties a r e  s m c -  
tioned ill this  S t a t e  by act of Aisscii~bly. l ' i c w e  L.. 1) ie  *te ,  19; S. C., 
34P, 14s S. E., 43s. Tlint tlie l)rcsellt a g r e c l ~ ~ e i i t  coirm n i th i l l  tlie spir i t  
of the act I\ ill he assuaicd on t ie i i~urrcr ,  a t  least the  coilti a r y  n i l l  not be 
p rc~unic t l .  A .  1 . .  UunX, 193 S. C., 524, 137 S. E., 503. 

W t .  c i ~ l ~ i i o t  say, therefore, tliat the  tlcniurrer was  iinplol-itlentlg o x r -  
ruled. 

-1ffirmetl. 

STATE r .  PLAT0 EDSET. 

(Filed 11 Nay, 1032.) 

1. Criminal Law L a-.lppeal in capital case will be dismissed when not 
prosccutcd according to Rules, no er1.01- appearing on face of reco~d.  

Where the prisoiicr has appealed from :I conriction i2 a capital case 
a11d lias scrred his case on appeal nhich has been filed in the Supreme 
Court, bu t  the case on appeal contains 110 assignments of error, lias not 
been printed or mimeograyhetl, and no briefs have been filed, the appeal 
nill  be clismissetl on motion of the Attorney-Gmeral fcr failure of the 
prisoner to comply with the Rules of Court, after a n  es,~inination of the 
recoltl for error appearing on its face. 

2. Criminal Law B c--Jud,gnent in this case held snfficient to meet re- 
quirements of C. S., 4639. 

I t  is required that  the judge upon conviction in a elpita1 case shall 
write his sentence which must be filed in the papers of the case and a 
certified copy thereof transmitted by tlie clerk to tlie waimden of the State 
penitentiary, C. S., 4650, ancl the judgment in this case is held sufficient 
to mcct the requirements of the statute, ancl is affirmed. 
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-\PIT-.AL by p r i s o n ~ r  f r o m  Sink, J., a t  October Term,  1931, of 
H ~ s u ~ ~ s o s .  

( ' r inl inal  prosecution tried upoil a n  intlictmeut chargiilg t h e  p r i so i~er  
nit11 tlir  murder  of Marg ie  H i l l  Edney.  

Verdict :  Guil ty  of murder  in  tlic first drgree. 
.J ~ ( l p i i ~ c ~ i t  : 1)eatli by clwtrocution. 
T h e  prisoner appcals. 

STACY, C. .J. A l t  ~ I I C  0ctol)cr Term,  1031, Hei~derso i i  Superior  Court ,  
t h e  defcntlant lierein, P l a t o  Ediicy, n:rr t r ied upon a n  indict inei~t  charg- 
ing  liiin \\it11 t l i ~  riiuriler of liis n i fc ,  X a r g i e  H i l l  E d n r y ,  l ~ h i c h  resulted 
i n  a coiir-iction and  ic ntence of deatli. T h e  prisoner gave notice of appeal  
to t h e  Supretne Court ,  and  \ \as  al loned 90 days f r o m  the  ndjournli~eiit  
of the  t r i a l  t e rm of court \~. i t l i in  TI hiell to make  out nrld a e r ~  e s tate~i ient  
of cape oil appeal ,  a i d  the  solicitor n a s  g i r e n  60 days thereafter to  
11r~pa1-e and  file esccptions o r  counter caqe. 

S t n i c e  of tlw prisoner's statement of cnye on appt>al, n h i c h  contains 
110 ass ignmr~l t s  of error, n a s  aeceptml by the solicitor 9 J a u u n r y ,  1932, 
:rntl the w i i c  \ \ a s  f i h l  in  this  Cour t  4 May, 1032. S o t h i n g  more h a s  
b ( ~ n  tloiie. Tlic rwor , l  11ns ]lot h e n  printed or  n~inleograplied, and  n o  
brit,f< l i a r t  heen filctl. T l~c ,  c2:lrc s 1 i o ~ l d  h a r e  heel1 ready for  argument  
3 May, 1033, a t  the call of the  l b t h  District,  the  district to  ~ ~ l i i c h  
i t  bcloirgs. I iulc  7 ,  Rules of Pr ,~c t icc ,  200 S. C., 318; C'arroll 1%. X f g .  
Po., 1'30 S. C'., 660, 104  S. E., 535. 

Tl ic~ l~r i soner  l i a ~ i ~ l g  fxilcd to l~ro.ccute 11is appeal,  or to comply with 
the  rule+ go\ erning such procedure, the niotion of tlie Attorney-General 
t o  :1ffir111 tlie jutlgmci~t ant1 dismiss the appeal  mus t  be al loved (S. v. 
X a w y ,  190 S. C'., 601, 135 S. E , 323.  S. 1.. Dalton,  185 K. C., 606, 
113  S. E . ,  k s l ) ,  hut tlli.5 \rc do 0111- a f te r  a n  e.;ainiiiatiou of the  record 
iri the  c a v  to sec tliat no error  appear5 on tlie face tliereof, as  the  l i fe  
of thc prisoner is i i ~ ~ o l ~  ed. Y. z.. ( A ~ / t J s ( o n ,  POI S. C., 89, 128 S. E., 926;  
8. 1 % .  Tl'nrd, 180 N. C., 693, 104 S. E., 531. 

T l ~ r  ju(lgliie~it,  TI Ililc w m c n  lint 111fornia1, as  i t  niakes no reference to  
tllc t r i a l  or the crime of nllicli  t h e  p r i ~ o ~ l e r  n a s  conricted, is, nerer the-  
less, n c  apprr~hcntl.  iufficicwt to  nlect the rcqnirernrnts of C. S., 4659. 
T h i s  s tatute  pro\iclcs tha t  \\11c11 n death se~ltrric.e is  pror~ouriced against 
a n y  persoi~.  conricted of a capi tal  offense, it  sliall be the  J u t y  of the  
judpc p r o ~ ~ o u i i ( ~ i n g  such w ~ ~ t e l l c c  to make the wme  i n  w r i t i ~ ~ g ,  which 
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shall be filed in  the papers i n  the case against such convicted person and 
a certified copy thereof transmitted by the clerk of the Superior Court, 
in which such sentence is pronounced, to the warden of the State peni- 
tentiary as  his authority for executing such dcath sentence. 8. v. Taylor, 
194 3. C., 738, 140 S .  E., 728. 

Judgment affirmed. Appeal dismissed. 

(Filed 11 May, 1932.) 

Trial G d-It is error for the court to allow council to poll jury and to 
ask questions other than those relating to their assent to verdict. 

It is the duty of the trinl judge to receive the verdict of the jury duly 
returned into court and to grant a motion aptly made ~ I I  poll the jury, 
but the jury must be polled by the judge himself or the clerk under his 
supervision, and the only questions that may be asked are whether each 
juror assented to the verdict and still assented thereto, and where an 
attorney has been allowed to poll the jury and to ask questions beyond 
the proper scope of such inquiry a motion for judgment according to tho 
verdict which had been duly returned into court as a un:mimous verdict 
should be allowed. 

~ ~ P P E A L  by plaintiff from F i d e y ,  J., at  February Term, 1932, of 
~IECI<LESRTRG. Reversed and remanded. 

This is an  action to recover the sum of $7,866.49, with interest from 
11 March, 1929, due for gasoline, oil and merchandise sold and delivered 
by plaintiff to Moore's Service St:ition. 

It is  alleged in  the complaint that  a t  the dates of the sale and d e l i ~ e r y  
of the gasoline, oil and merchandise by the plaintiff to Noore's Service 
Station, the defendants, TV. M. Moore and John W. Noore were partncrs 
trading under the name of Moore's Service Station, and that  under said 
partnership name they mere operating a filling station 111 the city of 
Cliarlotte, N. C. This  allegation is denied in the answer filed by the 
defendant, W. 31. Moore. No answer was filed by the defendant, John  
W. Moore. Judgment by default final was rendered against the dcfend- 
ant, Jollil TV. Xoore, for the sum of $7,866.49, with inte-est and costs. 
There was no exception to or appeal from this judgment 

At the trinl, issues were submitted to the jury as follons: 
"I. Was tlie clefcndant, TIT. 31. Xoore, a partner ill the business 

opcratcd as Moore's Service Station, as allt~ged i l l  tlie eornplaint? 
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2. I n  what amount, if any, i s  the defendant, W. 31. Noore, indebted 
to the plaintiff on the cause of action alleged in the complaint? Answer : 

,7 

The plaintiff introduced evidence a t  the tr ial  tending to sustain the 
allegations in its complaint with respect to the partnership, and also 
with respect to the amount due by Moore's Service Station to tlie plain- 
tiff. The  defendant, W. hl. Moore, introduced evidence tending to con- 
tradict the evidence introduced by tlie plaintiff with respect to the 
partiier&p, but introduced no evidence with respect to the amount due 
the plaintiff by Xoore's Service Station. The evidence introduced by 
both plaintiff and defendant was submitted to the jury. 

After the jurors had retired to the jury room and after they had 
delibcratcd for some time as to their verdict, they returned into court, 
and ani~ounced that  they had agreed upon their verdict. They had 
anmered the first issue "Yes," and the sccond issue, "$3,933.40." The  
foreman of the jury, in the presence of the other jurors, said to the 
court :  '(This is our verdict, your Honor. We intended to answer i t  for 
half of n h a t  the plaintiff sued for." I n  apt time, counsel for defendant 
nioved that  he be permitted to poll the jurors, under the supervisiorl of 
the court, as to their verdict. The  plaintiff objected, its objection was 
orcrruled arid plaintiff excepted. 

Counsel for defendant thereupon proceeded, subject to the exception 
of the plaintiff, to exarnine the jurors, individually, with respect to 
their answcrs to the issues. By this examination, counsel for defendant 
sought to show, and did show that  certain of the jurors had agreed to 
answer the first issue, "Yes," upon the agreement of other jurors, that  
the second issue should be answered, "$3,933.40," or one-half of the 
anlount sued for by the plaintiff. ,211 of the jurors stated, in response 
to questions addressed to them by counsel for defendant, that  they had 
assented in the jury room to the verdict tendered to the court by their 
forcman. One of the jurors statcd that  notwithstanding he had assented 
to the verdict, as tendered, he was of opinion that  there was no partner- 
ship bctwccn tlic defcndant, TTT. hl.  Moore, and John W. Moore, as 
alleged in tlie complaint, but had agreed that  the first issue should be 
a n s ~ v c r ~ d  ('yes," upon the agreement of the other jurors that the second 
i,suc slioulcl be answered '($3,933.40." This juror said : " K c  all decided 
that if the rerdict as we return it, was not permissible, if we could not 
ailswcr tlic scconrl issuc '$3,933.40,' n e  would all rote to answer the issue 
the full amount sued for by the plaintiff. I agreed to the rerdict because 
tlw othcrs agreed to it, and not because I thought there was a partiicr- 
ship. I do not now think there was a partnership." 



710 IN THE SUPREME COURT. p o a  

At  the conclusion of tlie examination of the jurors by counsel for 
defendant, and before the jurors were discharged, defendant mored that  
the verdict be sf't asidc, because it appeared from the poll of the jurors, 
that  the verdict was not unanimous, and also because it ippeared from 
its face that  the verdict was a compromise verdict. This motion was 
allowed and plaintiff excepted. 

From judgment setting aside the 1-erdict returned into court by the 
jury, and ordering a new trial, the plaintiff appealed to the Supreme 
Court. 

II. L. T a y l o r  and  T .  L. K i r k p a t r i c k  for plaint i f f .  
Cansler CE Cansler ,  I f .  C.  Jones  and  111. C. X o y s e y  f o ~  d ~ f e n d a n f .  

C o x x o ~ ,  J. I n  Lipscomb v. C o z ,  195 N. C., 502, 142 S. E., 779, 
it is said:  "The riglit of either party to poll the jury in both criminal 
and civil actions is firmly established by the decisions in this State. The  
predominant purpose of the poll is to ascertain if the verdict as tendered 
by the jury is tlie 'unaninious verdict of a jury of good aud lawful 
nicn in open court7 as prescribed by the Constitution, Alr t .  I, sec. 13, for 
criininal causcs. One of the first cases dealing with ihe subject is 
S. 1 , .  Y o u n g ,  77 S. C., 498. The Court held: 'When the verdict has 
been rcceivetl fro111 the foreman and entered, it is tlie duty of the clerk 
to cause the jury to hearken to their verdict as the court has it recorded, 
a~i t l  to rend it to them, and say:  "So, say you all." At this time any 
juror cmi retract on the ground of conscientious scruples, inistake, fraud 
or otherwise, and his dissent would then be effectual.' It is held to the 
same cffcct in I n  re Sugg's  TT'ill, 194 N. C., 638, 140 S .  E., 604: 'The 
right to poll the jury is recognized in order that  it may be ascertained 
nI1~tlier or not the verdict as tendered is the unanimous decision of the 
jurors. I f  i t  is f o u i ~ !  by such pol1 tha t  one juror does ns t  then assent 
to tlio verdict as tendered, such verdict cannot be acceptec, for it is not 
as a inatter of lam tlie unanin~ous  c?ccision of the jury.' 11 ,  T r a n f h a m  I). 
F u m i t u w  PO., 194 K. C., 615, 140 S .  E., 300, the Court said:  'The 
I-erdict of a jury is  sacrctl. I t  should represent the concurring judgment, 
reason a~i t l  intclligencc of tlie entire jury, free from outside influence 
from any source nliatever.' The  decisions of this State establish the 
principle that the ~ e r d i c t  of a jury, to be effectual, must be free from 
outside influewe of wliatsoerer kind or nature. 11'1.ight v.  I l e m p h i l l ,  
S l  S. C., 33, P ~ f f y  v. Rou\seau, 94 S. C., 362, X i f c k e 1 l  v. ,IIitckell, 
122 N. C., 332, L t r n ~ h e ~ .  Co. v. L u m b e r  Co., 157 N. C., 417, Als ton  v. 
A l s f o n ,  IS9 S. C., 299." 
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I11 the  i1ist:rnt case, the defendant had  the  r ight  to  11x1 e the jurors  
polled, f o r  the  purpose of ascertaining before the  ~ e r c l i c t  tendcrccl by 
them T T ~ S  accepted by t h e  court and recorded, n h e t h e r  or not each ju ror  
assented thereto. T h e  request f o r  t h e  poll n a s  made  i n  a p t  time. I t  
n a s  error. honever, f o r  the  court  to allor1 the motion of c o u n ~ l  f o r  
dt>fentlant t h t  lie be pernlitted to  poll the jurors, under  t l i ~  iuperT ision 
of the court.  I t  ha.: b e ~ n  tlic uniform practice in  this S t a t e  fo r  tlic poll 
to be nlade by tlle judge or by  t l i t  clerk, u n d t r  the  direction of the 
judge. T h i s  practice i s  111 accord nit11 the  l~r incipl t :  upon xhicl l  tlie 
poll of the  ju ro i s  is alloncd. T o  perliiit counsel fo r  either p a r t y  to  
contluc~t the poll would violate the  p r i l~c ip le  t h a t  no outside influence 
should be exerted ul)on juror.; nit11 respect to their  T erdict. 

Af te r  tlle issue or issues ill :ill action, c i ~ i l  or criminal,  h a ~ e  been 
submitted to the  jurors, and they l i n ~ e  come illto open court,  ant1 an-  
nouticecl tha t  tlwy 1l:lr.e agreed u11ol1 tllcir ~ e r d l c t ,  eitlicr p a r t y  to  t h e  
action m a y  reque5t tlie judge to poll the jurors, or to h a \ e  them polled 
by the clerk, nit11 resprct t o  tlle xcrdict tpn(lercvl hy tllem. When the  
request is made i n  :ipt tiwe, i t  i i  tlic tlur! of the judge to comply tllcrc- 
ni t l i .  T h e  poll, l l o n e ~ e r ,  r~ ius t  be col~tluc.tetl 1)y tlie judge, or by the  
cslerk. ui~cler liis direction. I t  i s  e r ror  f o r  the judge to permit counsel 
fo r  either p a r t y  to esaminr  the jurors, ~ o l l c c t i ~ . e l y  or intli~itlu:rlly, fo r  
the p ~ i r p o w  of inlpeaclii~ig them or their  w r d i c t .  E l e n  n h e n  tllc judgc 
or the clcrk under  h i<  tlircctiou, conducts tlie poll, the  o d y  q w s t i o n  
addrcswd to the  juror3 should be subs tan ti all^ as  follows: " I s  this your  
~ e r d i c t ,  and  do you  lion a.sent tllereto?" I t  nou ld  nlanifeqtly be ini- 
proper f o r  t h e  jlltlgc o r  tllc clerk to attcnipt to  iml~cac1i t h e  jurors or 
t h i r  r-cldict by seeLing to asc(>rtain by all exnnii~lat ion of each of tlle 
jurors  the  ground> upoli \\ 11ic.h tlic jurors h a d  agreed upon their  I erdict.  
C'ou~isel f o r  n p r t y  to tho actloll c n m o t  he perniittctl to  (lo n l ~ a t  licither 
tlle judge nor the  clerk would he permitted to do. 

I t  n a s  e r ror  iir the iliitaiit case f o r  the  judgc to pernlit  counsel f o r  
defentlimt to examine the  jurors  fo r  the  purpo-e of . h o n i l ~ g  tha t  their  
T ertlict was not u ~ m n i n ~ o u ~ ,  o r  tha t  the  1 erdict teridcred hy them n as :t 

compromi.e T crdict.  I t  n a.i l i k e r i s e  error  fo r  tlie judge to tlrcnlllie as  a 
mat te r  of la\\  to rccci \c  t h e  ~ e r t l i c t ,  upon facts  found L,v l ~ i m ,  froiil 
el itle~icr. cxlicitcd 1,. ~ u c l i  e s a n ~ i n a t i o n .  F o r  this error  thc judgrtwnt ill 
this  action is re7 rrbed, nud t l ~ r  action is remanded t h a t  judgrliel~t m a y  
be cntcred on the verdict, in accordance wit11 the  ~ i lo t ion  of t h e  plaintiff. 

Re\  e rwd and remanded. 
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FRAKK H. HOUCK AND FRANK C. PREVETTE, BY HIS KI:XT FRIEKD, B. L. 
PREVETTE v. THE CITY O F  HICKORY. 

(Filed 11 May, 193'2.) 

Municipal Corporations G *Charter prohibition of second assessment 
within t e n  years held not affected by s tatute  validating le~ies in 
general. 

Where tlie charter of a city expressly provides that  a swond assessment 
of property for permanent i m p r ~ ~ e m e n t s  shall not be made within ten 
years from a prior assessment on the same property for that purpose: 
Held, a second assessment of a lot within ten years is  void, and a later 
statute validating prior assessments and proceedings therefor but which 
dues not repeal the charter restrictions or purport to r~uthorize assess- 
n~cnts  does not affect this result, the later statute being an enabling 
statute affecting defects or omissions in procedure only. 

APPEAL by  defendant  f r o m  Moore, J., a t  September Term, 1931, of 
CATAWBA. ,lffirmed. 

T h e  admit ted facts  as set out  i n  t h e  judgment a r e  as  follows: 
1. F o r  a number  of years  pr ior  t o  1 9 2 1  the  plaintiffs y;ere the owners 

i n  fee of a cer tain lot i n  t h e  ci ty  of Hickory,  a municipal  corporation, 
situated a t  t h e  nortlieast corner of t h e  intersection of Twel f th  Street  
and  Sereiitli Avenue, llaviiig a frontage of 25 feet on the  east side of 
Twelf th Street  and  96 feet on the  uor th  side of Seve~it l i  ilvcnuc, and  
occupied said lot with a building for  merc l~andis ing  purposes. 111 tlie 
year  1921, wliile they owned alid occupied said lot, the  city of I l i ckory  
permanently improved Twel f th  Street  by  laying thert.011 a concrete 
asphal t  top  hard  surface the  fu l l  width of said street i n  f ron t  of said 
lot, assessed said lot one-third tlie cost of the  permanelit  i m p r o ~ e m e n t  
so made  along tlie f rontage of said lot on Tne l f t l i  S t ree t ,  ns the charter  
of tlic dcfeiidant provided might  be done, and said assessment n a s  duly 
paid. 

2. 111 o r  about  the  year  1925, the  provisions of the clinrtcr of the  
city of Hickory  under  which i t  could assess one-third of t h e  cost of 
pernianent street iniprovelne~lts against the  atljoining property n c r e  
amended so as  to increase such pro7 isions to one-llalf of t ie cost tliercof. 

3. I11 tlie year  1928 tlie dcfcndnnt l)ermaiieiltly i m p r o ~ . e d  S e v e ~ i t h  
Alveiiue i n  b i d  city by laying tliereon a concrete liard sulface tlic elitire 
~ i d t h  of tllr  strcet and the  ent i re  length of tlie lot herein el bore described 
on tlie south side, and  at tempted to assess against said lot one-half the  
rost of said p e r m a ~ ~ e n t  iinprovemeiit 011 Seventh ilvenue i n  the  amount  
of $333.62, and  denlanded payment  of tlie plaintiffs of the amount  of 
said attempted assessment; whereupon, the  plaintiffs brought this  action. 



X. C.] SPRING TERX, 1932. '713 

T h e  cllarter of tlic c l t j  of Hickory,  -1rticle 8, sec. 7 ,  P r i ~ a t e  Lams of 
1913, 111 force i n  1921 and  19dS, n h e n  tlie permaneiit  l~r iprolcnient  0x1 
S c j  elit11 ,l\ criue n as  m;de,  pro1 ~ t l c s  amollq other tliingz as f o l l o ~  6 : 
"Where perlllanent s t r t e t  i ~ ~ ~ p r o \ t m e r i t s  sllall be made tlie propc3rty 
be:rri~ig sutall. a iwssments  shall not he a-scssecl again un t i l  af ter  the  ex- 
piratio11 of ten yea l s  f r o m  t h  (late of the  1a.t precctling asscssrilent." 

4. T h e  plal l i t~ffs  brought this  action 011 5 I)e?cilibr~r, 1930, and filed 
their  coniplailit oli tlic same day. -111 a u ~ n  e r  as  filed thcreto by the  
defendant and  the  c a v  so stood nlicn, on 14 February ,  1931, t h e  Gcu- 
era1 Assembly of S o r t h  Carolilia passed a n  act  e l i t~ t led  : ",11i :rct to 
preTent lossc, t o  genvral muliiclpal taapajc>ri  i n  C'atanba Couuty." 
b u l ~ ~ e q u e ~ i t l y  t l l ~  tlcfcndant amended i t s  nnsner  and  p1c:rtlcd the said 
act as a11 estoppel and  ill bar  of a n y  rerol e ry  by the  l~lalntlfT5 i n  t h i i  
actioli, anel i t  n a s  agreed a t  the  t r i a l  tliat unleis salt1 act \ \ a \  a lmr 
to  tlie plnintiffs' recovery, tlicrl t lmt  judgment ~ l lou l t l  bc rc~ideretl  i n  
favor  of tlie l)l:ii~itiffs. There  n a s  offorecl i n  e\idclice tlie ~ u n i n l o l ~ i  to  
slio~r i t <  date  and the date  of filnig t h c  con lp la~nt ,  t h e  c*li:~rter of the  
ci ty  of IIlcbory, l i c re~nh(~fore  rnc~~t lonc t l  In the  I J r i \ a t e  L a n ~  of 1913, 
:11itl :I cc'rt~fied copy of the P r i ~  : L ~ C  L a n  s of 1913, :d 3 ccrt~ficcl ropy 
of t h e  IIouqe 1%111 and J o u r n a l s  ulic1t.r nliicli  n a s  c ~ ~ a c t c t l  the act of 
1 4  Fehru:rry, 1931, liercilibefore mentio~ied.  

rl)on the  foregoing facts  t h e  court,  bcnig of opinion t h a t  *nit1 act of 
14 February ,  1931, I S  not a bar  or a n  ~ i t o p p e l  u l ~ o ~ i  the p l : ~ l ~ i t l f f i  to  
seek autl h a \  e t l ~ c  relief ~ ~ h i c l l  they a rc  demantling iri tlie prescut actioli, 
mld b(,ing furtlic'r of tbc  op i~ l ion  tliat tlic d(>fe~idai l t  iiot lcgallg 
aqwsr t h e  lot of tlie plaintiffs f o r  t h e  cost of a n y  perma~iel i t  i r n l ~ r o ~ e -  
melit 011 fa id  lot matle n i t l i in  ten years  a f te r  tlie permalie~i t  improve- 
mcnt on  T n c l f t h  Street ,  made  i n  1921, nilcl fintlirig as  a fact  t h a t  the 
i n l p r o ~  cments matle i n  1928 n ere J\ ~ t l h  a pcriod of s e ~  ell y a r ~  of ia ld 
time, atljutlged that  tl ir  atteinpted ascqinlent  fo r  tlie ~ n i p r o ~ t m e r i t  ori 
S ( ~ e n t l 1  -11 enue along said lot, in 1915, is un lan  ful,  a~ i t l ,  therefore, 
null ant1 T oid. 

I t  n a s  fu r ther  acljudgetl t h a t  the tlefcritlai~t, ~ t s  oficcrs a i ~ t l  repre- 
sentatlvei,  he pcrpetu:llly clijoined and restrni~iecl f rom aqxwll lg or a t -  
t cml t t i~ ig  to  assc3ss, collcctll~g or  at tempting to collect an)  l ~ r t  of the 
cost of ally perlrra~~el i t  i t r t e t  i m p r o ~ e i n c n t  matle i n  1923 againi t  any 
portion of the  plaintiffs' lot a t  the liortlieaqt i~ i t t r sec t ion  of T w e l f t l ~  
Street  a n d  Seventh A\cliue, i n  t h e  city of Hickory.  

The defeildant excepted and  appealed. 

E. B. Cline and Theodore F.  Cunzmings for p 1 a i n f i . f ~ .  
Self, Bagby ,  AiXen (6 Pat~irli  for d e f e n d a n t .  
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,\DA.\Ls, J. Tlic record discloses a n  agreement by  the  part ies  t h a t  
judgl i~ent  slioultl be a ~ ~ a r t l e t l  the plaintiffs u111ess the : ct of 1031 ell- 
titled 'LA1ll act  to p r e ~ e l i t  losses to  g ~ n e r n l  municipnl  t a s p a y t r s  i n  
Catawba Count- ,"  is  a bar  to  tlie p la in t i f s '  r e c o v e y  T h e t h e r  t h e  
act coi~st i tutcs  such a bar  is tlw queztioil fo r  tlccisioil. 

T h e  charter  of tlie city of I i i ckory  coiit:~ins the  following provision : 
( ' \ ~ l l c i l  1)eriuaiiel1t street i i n p r o ~ r m e n t s  s l l d l  be n m l e ,  the  propcrtg 
bearing such :~sscssmcnts shall not he assessod aga in  un t i l  a f te r  tile r s -  
pirat ion of ten years  fro111 the  (late of the  last precctliilg ass-.ssinent." 
This  is  n l i teral  t rnnscl ipt  of a clause embraced i n  the charter  of the  
city of Cliarlottr,  the  scope a i d  significance of n.llic11 n r r c  esp1:rinecl 
nlid declared i n  E'lou e m  v. Chnr ln f t e ,  1 9 5  N. C., 509. I n  t h a t  case t h e  
qucstioii n a s  xlietllcr ail assessrnc7nt f o r  iniprorcinents 011 Sunnyqide 
,Lvcuuc was r o i d  because m a d e  before the  expiration of t en  years  fro111 
the  date  of the  nssessnlel~t f o r  iinpro\ einents oil Louise AT cnnc. Tliis 
Court  Ileld tliat tlic nssesmmit  was T oitl n i t h o u t  regard to  the  fact  tha t  
the second assesa~ne l~ t  TI as made ulldcr the prorisioiis of h i c k  IS, cli. 
26, of tlic Col~solitlatcti Stntutcs. TVe must  abide by this  tlecisio~i uulcss 
i ts  app l ica t io~i  is inadc inef?octi~ c by the c i t td  act of 10: 1. 

T h e  ase?esl~~cilt  i i~at le  by the ci ty  of I-IicBory i n  1025 n.ns void. T h e  
tell-!-car prorision of the c l ~ a r t e r  was then ill fo rce ;  i t  is ]low ill force 
I m a u s c  i t  1i:ls never bee11 repealed. Tlie act of 1031 1x1s 110 r ~ p e n l i l ~ g  
clauze; ]lor tlocs i t  purpor t  to authorize a n  nssessrrie~lt f o r  t h e  i n ~ p r o r c -  
iileilt of ~ I I C  strects of the  clty. It provicles t h a t  a l l  n:scssinents prc- 
r iously lcvictl oil property fo r  the  improveincnt of streets and  s i i l c \~a l l ,~ .  
i l~cludi i lg  al l  proceediligs takcil by the   go^ crniilg body prior  to the  
aascssments, sliall be lcgnlizctl :lnd ralitlatctl. Obriously i t  waq c ~ ~ a c t c d  
a s  ail ci~nbliilg statute, dcsigilctl to  cure  dcfects o r  o n ~ i s ~ i o i i s  in  the 
proccdul.c talien by the  goverililig bodies of cities, tonn., and  rillnqcs 
j i l  C a t n u h a  Couilty, who have au thor i ty  to improve tllc street? ant1 to  
I c ~ y  asscssnle~its upon  a t l j o i l ~ i i ~ g  property.  I t  neither e i i~po~vcrs  the  
i n u ~ ~ i c i p a l  autlloritics to levy ail n w w i n c i i t  uor is c f f e c t i ~ c  to rcatore 
xi ta l i ty  to ml asacssnic.i~t t h a t  never lint1 life. 

T h e  nplwal presents tlle caqe of a law positircly forbitl l ing ml assws- 
i u c ~ ~ t  n itllin a 1)criod of tell years  fro111 1921 and of a s ~ b i e q ~ e l l t  s ta tute  
p u r p o r t i i ~ g  to legalize and  ra l ida te  t h e  forlitlden asses~mcnt ,  n i t l ~ o u t  
rcpc;~l ing the  prollibition or  nffiriiltitiwly au thor iz i lg  a s e ~ o n d  assess- 
nicirt. I11 tliesc circumstances t h e  la t ter  s ta tute  docs not abrogate or 
liullify the former.  

T h i s  position is  not inconsistent u i t l i  t h e  tlc~cision i n  T J o l f o n  1 % .  J1ocX.s- 
v r l Je .  180 S. C., 144. Tliere t h e  assesmeil t  n a s  levied a l t h o u p l ~  110 

petitioil liatl been filed as  required by section 2iOG of t h ?  Consolidated 
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Statutes. 'I'liis srrctiol~ provides that  c w r -  ~ ~ i u n i c i l ~ a l i t g  shall bar-e p o ~ c r ,  
by resolution of its go~e lmi l ig  Lo(l?- ul,oll pe t i t io~ i  mntlc as providetl, to 
c:rusc 1oc:rl iml)rovemc~llts to lie rn:itle allll t o  t l ( ~ f i ~ : r ~  the cspense by locnl 
a s s e s s l ~ i c ~ ~ t .  Ftaillire to  filc the  l~ct i t iot l  n.as a f:lt:il dcfcct. h i t  i t  was ;I 

defect of procedure rcllledi:rble 1)y 1cgisl:~tion. A1ll net of tlic G e w r a l  

,1ssem11ly, ratified 23 E'cbruuq-, 192:1, authorized thc  connll iss io~~ers  of 
J lock . s~ i l l e  to  liroreetl wit11 or  witllout :1 pet i t io~i .  I t  did xilore t h a n  t l ~ i s .  
It e s p r e s s l ~  c o ~ i f ( w e t l  ul)oli the conimissioners the pox-er t o  levy special 
asses,mlenta f o r  i rnl)ro\-eme~it  then i n  p r o g r c s  or eoull)lt,ted n-itliili 

two 1e:lrs pr ior  to tllr  ratific:~tioli of t h e  : ~ c t  and 1-:~litlatcd l)rc\-ious pro- 
r:ectliligs. There  is u tlistil~ctioli, we think, 1)etwcell the p e ~ i d i ~ ~ g  ? a x  and  
Uolfoi~ T .  a l l ~ r X ~ ~ ~ ~ i l / ~ ,  supva. 111 the forlrier there is  a direct proliibition 
against a secol~d asxcssmelit n-ithiii a statvd period nut1 :in :rbsc~ncc of 
sulvsccluellt au thor i ty  to i~ la l ie  the  1 r . y ~ ;  ill thc la t ter  11ot ~ I I ~ J -  ir  :L .wcold 
as~esalllelit autllorizcd, but tlic reli~eclial avt \\-as i~~tc~l rde i l  ~ l i e r ~ l y  to cure 
:t t1cfec.t i n  procctl~ire. 

111 our  ol)i~iioil  the act of 1931 is not a bar  to the  plaiiltiff's recovery. 
Judgllleli t 

Alffirr~ied. 

IX  RE ESTATE OF FHED STTERS. 

(Filed 11 May, 1032.1 

1 .  Clerks of Court C a-Duties of clerk in appointing or rcnloxing pcr- 
son111 representatives are ueparate and distinct from gcncral duties. 

dlthougl~ Art. IT, sec. 17, of the Constitution of lSGS relating to thc 
probate jurisdiction of the clerks of tlic Superior Courts \\-as stric1;en 
out of thc Constitnti~m of 1873, and the ('onstitntion does not now I>rcL- 
scribe the juristliction of clerks, the clerlis no\\- 11erform the. tlnties form- 
erly pertainin:: to the ofkice of judges of prol~arc, and such jurisdiction 
is exercised scpnrute arid distinct from their general dlltics as  clerlrs. 
C. S., 1, 93S(14) .  

2. Courts A c-On appeal from ordcr of clerk apl~ointing administrator 
Superior Court may rcverse order but casc should then bc remanded. 

The Superior ('ourt 1 ~ 1 4  jnri~diction to hear an appeal from thc order 
of tlie clcrli aplwintinc an adn~in ih t~a tor  for tlie cstnte of a drcensed, 
hut vhcre the calclh's ordcr is reversed the Superior Court has no juris- 
diction to  al11)oint anothcr adnlinictrator, and the ca-c should br  remanded 
to the clerk, and this result is not affected 117 the provicions of C. S., 637, 
conferring juribdlction on the Snlwriur C,i111t to tletermlne 311 matters in 
contrc~ver.$ u1)on alqxnl from the clcrli in any- c i ~ i l  a(>tion or special 
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procculing, the appointment of an administrator being neither a civil 
:wtioli nor a special proceeding. I n  rc Estate of lrright 200 N. C., 620, 
distinguished upoil l~rinciples of the equity jurisdiction of the Sul~erior 
Courts. 

A ~ T E A L  by  Luther  West  f r o m  C l e m e n t ,  J., a t  Decemblx- Term,  1931, 
of Davrs .  E r r o r .  

F r e d  Styers  died 2S May,  1031, leaving a nidow, Viola Styers, and  
a son, I I e n r y  F o r d  Styers, who is about t v e l ~ e  years  of a;e. T h e  n i d o w  
rcliounced licr riglit to administer  on the  estate of her  dewased husbaiitl 
and  n o n ~ i n a t c d  Lutlicr West f o r  appoin tmel i t  J. C'. S tyers  on belialf 
of liiniself a i d  liis brothers and  sisters protested t h e  appointment  of 
West on t h e  following grouilds: ( 1 )  F r e d  Styers  n as :hot and  killed 
by Jol in l I ( w r y  I Iauser ,  who h a s  been coinictcd of nlurtler i n  the first 
degree; ( 2 )  the estate of F r e d  S tyers  l ~ a s  a c:*usc of action f o r  wrongful  
death against Jo1111 I I c n r y  I I a u s e r ;  (3)  Viola S tyers  is a tlaugliter of 
Jol111 I I c n r y  I Iauser  nnd upon his  deatli v i l l  inllerit a par t  of liis 
es tate;  ( 4 )  her  nomillee, if appointed administrator ,  will be u~icler her  
i11fluc11ce n~lt l  will not bring suit fo r  the n r o n g f u l  death of tlie clecenicd; 
( 5 )  1 1 , ~  i n t c r e ~ t s  21re adverse to those of licr deceased husband's estate;  
( 6 )  she is  tlisqualified to act as  personal r e p r e s e n t a t i ~  c of liis estate nut1 
to 110nli11:ite tlie :rppointee; ( 7 )  Luther  West is  a brotl~cr-ill-law of 
Floyd l I n u s r ,  n son of J o l m  H e n r y  IIauscr ,  subject to 1 is control, ant1 
disqualified to  act. 

T l ~ c  calcrk appointed Luther  West  as  atlministrator a ~ i d  the pro-  
testant cwc~ptcd nnd appealed to  t h e  Superior  Court.  ,It the  Deccmber 
T w i n  tlic t r i a l  judge held t h a t  by reason of antagonistic iiitere,ts Viola 
S tycrs  is disqualified and  sliould not be lieard to  norninatc the  appointee, 
ailti tha t  Lutlicr West  fo r  specificd reasons is likewise incompetent.  T h e  
judge t l~ercupon  appointed a th i rd  p a r t y  of his  on11 selection and au-  
thorized the appoiiitce to give bond and  e l ~ t c r  upon the  adlninistration 
of tlie estate. Lutlicr West esccpted mid appealed. 

Jacob  S f c w a r t  for n p p e l l a n f .  
E l l edge  LC. W e l l s  for appel lee .  

- l ~ a m ,  J. T h e  appel lant  contests tlie power of the presiding judge, 
af ter  reversing tlie order  of the clerk, to retain jurisdiction and  appoint  
tlie adniinistrator.  I f  this  position is  sustained t h e  other 2xceptions m a y  
be disregarded. 

T h e  Constitution of 1868 contained the  following section: "The clerks 
of the  Superior  Courts  shall have jurisdiction of the  probate  of deeds, 
the  g ran t ing  of letters tes tamentary and  of administration, the  appoint- 
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nient of g u n r d i a ~ ~ s ,  t h e  : ~ p l ) r e ~ ~ t i c i n g  of orphans, to aud i t  t h e  accounts of 
iserntors ,  ntliiiilli.tratori ant1 guartll:~nb, and  of such other 111:~tters a s  
rllall be prew,ih:,tl 1,- I a n .  *\11 ihsiu s of fact  joined before them shall be 
t ra~isfcrrct l  to the Supcrior  C'ourts f o r  t r ia l ,  : ~ n d  appeals slid1 lie to  the 
Sul jwior  C'ourt, f l o m  tlicir jn~ lgr~ i t i i t z  in  al l  matters  of la11 ." Art .  ITT, 
>cc. 1;. 

I ' ~ u s u a n t  to this  conititutionnl  pro^ i i ion thc General  Assembly en- 
ar tcd stntutc, p r e , c r i b i ~ ~ g  t h e  qualification and  ger~ern l  clutir,s of clerks 
of tlic buperior  ( 'ourtb ul i i lc  nctlng 111 the rcspect l le  cnpac~t ies  of elerLs 
:~iitl of j u ~ l g c ~ r  of l)rohntc. Battle 's R e ~ i d :  Code C i d  Procetlure, ch. 
b ;  P roba te  Courts,  (811. 90. These stntutcs 11-rre desig~ied to i n d ~ c a t e  nnd 
t o  strcs- tlic ( l i i t l l i c t i i )~~  b ~ t n  eel1 the pt~neral  duties arid tlie special juris- 
tlic~tioli of a clerk of the Superior  Court .  I n  t h e  performance of his  
gc neral du t i t s  lie b rp t  :I record of his  offirial acts, issued proems, and  
e l ~ t c r c d  i n  tlic dockrtb of h i s  office n i i n u t ~ s  of a l l  proceedings. A s  a 
- ~ p : ~ r : ~ t e  ~ P ~ ) : I I T I I W I I ~  of the court lic estrcisccl jurisdiction i n  mat te r s  
of l~robntc.  011 clpl)c~,d f r o m  t l ~ c  clerk i t  becnrne necessary to determine 
~ i l i c t l i c r  tlic appc~llnte j u r i d i c t i o l ~  uns  t l e r i ~ n t i ~ e  a ~ i d  i t  was lield t h a t  
t h e  jutlgc ql~ould dccidc the question p r c w ~ t e d  :md, if derivative and  
fur t l icr  ncatloli n a s  wre. inrg,  qlioultl rclnantl the case to tlie clerk. Ac- 
cortlil~gly i t  n n s  said in  f ' t a ~ ~ c  1%.  I i i ~ ~ i n { ( ~ r ,  7 1  x. C., 248, t h a t  upon 
aplwal f rom a n  order of the clerk a p p o i ~ i t i ~ ~ g  or ren ior i~ lg  a n  adlninistra- 
to r  the Superior  Court  had jurisdiction, ]lot t o  rnake the appointlncnt 
o r  reniolal ,  but rnercly to  issue a procedelido requir ing tlic clerk to 
appoint  a suital)le person to administer the  estate. 

T h e  C'onx c ~ ~ t i o r l  of 1875 struck out section 17, Ar t .  I V ,  of the Consti- 
t u t i o ~ i  of 1866 and  substituted sections 16 mid 1 7  of Ar t .  I V  of the  
prcscnt C o ~ ~ s t i t u t i o n ,  which proxide tha t  clerks shall he clected by t h e  
qualified ~ o t e r s  arid shall hold tlicir offices f o r  f o u r  yearb. T h e  clerks 
now h a r e  no jurisdiction prewribetl by the Constitution and  the  office 
of judge of probate  is abolisl~ed. Duties  formerly pertaining to t h e  
judges of probatc  a r e  now performed by t h e  clerks of the  Superior  
C'ourt; but  the  distinction between their  general duties and  tlieir special 
jurisclictiori is m:iintained i n  cases decitlcd a f te r  the  Const i tut ion n.as 
arner~dcd. Hrt f fn in  r .  Xllzcll, 9 1  S. C., 498. ,\lthough the  office of 
probate  judge is  abolislied the clcrk i n  appoint ing or  remoTing a per-  
sonal represer~tat ixc excrcises funct ions separate and distinct f r o m  h is  
duties a s  clerk, as  certainly as if he  were entitled judge of probate. 
Edwards .c. C'obb, 95 N. C., 4. 

Upon this  t l ~ e o r y  the appellant contends tha t  the  judge had  no power 
to  appoint a n y  person to aclnlir~ister the  estate of the  deceased, and t h a t  
i t  was his  du ty  af ter  deciding tlic question presented f o r  review to 
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remand the cause for further proceedings. The  appellee insists that  
by virtue of C. S., 637 tlie judge had jurisdiction to proceed to final 
judgment. The  section provides in effect that  wheiievei. a civil action 
or special proceeding begun before the clerk is for any reason sent to 
the Superior Court the judge shall have jurisdiction and may hear and 
determine all matters in controversy unless justice req~iires tha t  i t  be 
remanded. I t  has been said that  the judge n a s  given <urisdiction "to 
prerent the aiiomaly of a cause brought before tbe clerk. and regularly 
carried by appeal or transfer to tlie judge of the aume court ( the clerk 
being only the finger of the court) being dismissed to )e begun again 
before the same judge." In re Hybur t ' s  Es ta te ,  129 S. C., 130. The sec- 
tion has been held applicable also in proceedings for t ie partition of 
real property, for tlie sale of land to make assets, for ihe recovery of 
a legacy (C. S., 147))  and for condemnation of land. Fortvnan v. l i o u g h ,  
98 K. C., 386; Ledbet fey  v. P i n w r ,  120 K. C.) 456; Y o r k  c. A l f ~ C ~ l l ,  
160 S. C., 276; Pem-y c.  P e r r y ,  179 S. C., 443; S'eima v. S o b l e s ,  183 
S. C., 322. I n  terms i t  relates to "a civil action or special proceeding." 
The clerk of the Superior Court has jurisdiction within his county to 
grant letters of administration (C. S., see. 1, sec. 938(14) ; but the mode 
of his appointment is neither a civil action nor a special proceeding. 
E'dunrds v. Cobb, aup la;  I n  r e  But t l e ,  158 S. C., 3hS. We are of 
opinion, therefore, that  the judge had no jurisdiction to appoint an 
adnlii~istrakw of the Styers estate. The  clerk's order was subject to 
review on appeal. I11 re B a f f l e ,  supra;  I n  re  Gulley,  186 S. C., 78. 
But  when the question thus presented n a s  disposed of and the appoint- 
ment of West was reversed the cause should have been rcmanded to the 
clerk for furtlier proceedings. 

The appcllee cites I n  r e  B s f a t e  of TT'right, 200 K. C ) 620. I n  that  
case the action for the coilstruction of the family agreement and for 
advice as to tlie inaliagenlent and settlement of tlic estate and the pro- 
ceeding before the clerk for the removal of the esecutors mere con- 
solidated without objection. I t  was therefore held that the judge made 
no error in retaining jurisdiction arid appointi i~g a receiier with power 
to settle tlie estate according to tlie family agreement, the Court ap- 
proling the follo~ving excerpt from Fisher v. l 'vust  C'o., 138 N. C., 90:  
"The jurisdictio~i of courts of equity to entertain administration suits 
a t  the instance of creditors, devisees, and legatees has lwen uiiiforinly 
recognized and frequently exercised." The facts there sta ed are cntirely 
distinct from tliose in the case before us. 

Error ,  
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J. S. ALFORD V. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 18 May, 1932.) 

1. Master a n d  Servant F a-No award had been made  i n  this case a n d  
joinder of insurer a s  party plaintiff i n  employee's action was error. 

An award under the Workmen's Compensation Act as  contemplated by 
'section 3s thereof is a prcseLnt determination of a claim of an elnployee 
after a hr'aring, and the award must be in writing and he accompauied 
by a statement of the findings of fact and rulings of law and other mat- 
ters pertinent to the question a t  issue, and muat be filed in the record of 
the proceedings before the Industrial Commission, and an alleged agree- 
ment for compensation, bet~veen the insurer and an injured employee 
which agreement has not been passed upon by the Industrial Commission, 
is not an award under the act, and the insurer executing the agreement 
is not entitled tu subrogation under section 11 of the act and may not 
intervene as  a party plaintiff in the einployec's action against a third 
person. 

2. Appeal a n d  E r r o r  J d-It will be assnmed that court  had  facts before 
i t  sufficient to  support i ts  order  fo r  joinder of receiver as party. 

Where the trial judge has allowed a motioi~ to malie the receivers of a 
defendant corporation a party defendant iu an action for damages, i t  wi\l 
be assumed, uothing to the contrary appearing, that there were facts 
before the court sufficier~t to justify his order, and Held:  the joinder of 
the rcceivcrs was proper if they liad beell appointed subsequent to the 
institution of the action. 

CIVIL ACTIOS, before Small, J., a t  September Term, 1931, of FRAKIILIN. 
T h e  plaintiff instituted th i s  action against t h e  defeadnnt, allegilig 

tha t  h e  suffered a personal i i i jury d u e  to  t h e  negligent opcration of 
cer tain box cars. A n  a n s n e r  n a s  filed denying t h e  allegations of negli- 
gence, and  thereafter  the  defendant  filed a. plea i n  abatement and motion 
to dismiss. 111 substance t h e  plea i n  abatement alleges tha t  the  p l a i n t i e  
a t  the  t ime of h i s  i n j u r y  mas all employee of W. H. Griffin Company, 
and  t h a t  he  and  t h e  employer liad accepted the  provisions of the  Work-  
nmi 's  Compensatioil Act. I n  support  of the  plea t h e  defendant offered 
in  evidence a n  "agreement fo r  compciisation f o r  disability, dated 3 1  
May, 1930." T h i s  purported agreement was set fo r th  upon  a prepared 
form sho~ving  tha t  the  date  of t h e  ill jury was 18 March,  1930, x i ~ d  t h a t  
the  average weekly wages of the employee was  $35.00 pcr  wcek. I t  x a s  
fu r ther  agreed tha t  t h e  employer should p a y  to t h e  plaintiff employee 
a certain compensatiou therein specified. On the same d a y  the sun1 of 
$148.50 was paid t o  the plaintiff. 

T h e  compensation agreement was  duly filed with t h e  Indus t r ia l  Com- 
mission, but said Commission did not approve the  samc. The11 the  
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cause came on to be heard tlie Indemnity Ir~surance Co~iipany of S o r t h  
America appeared and filed a petition setting out that it was the insurer 
of tlie plaintiff, and that  it had paid out the sum of $148.50 as com- 
pensation together with a medical bill of $20.00, and requestiiig that  
i t  be permitted to in ter re~le  as party plaintifT iri the cause. The tr ial  
judge denied the plea in abatement, allowed the petition of the insur- 
ance carrier to become a party, a ~ l d  granted tlie motion of the plaintiff, 
making the receivers of the defentla~it parties to the action. 

From the judgme~it so rendercd tlie defcnclant appeale 1. 

I 'arborough LC' 17arborozlgh, Cooley LC' Llone and Baf i le  LC' Wins low 
for p la in t i f  and I n d e m n i t y  I n s u m n e e  C o m p a n y  of S o , ' t h  . lrne~ica.  

~ l l u w a y  d l l e n  for de fendanf .  

BROGDEN, J. Does the compensation agrcemeut cons1 itute an  an art1 
within the meaning of section 11 of tlie Compensatioii JLct I 

This suit vias instituted on 4 April, 1030, to recover daniages for 
personal injury. Subsequently, to wit, on 31 May, 1930, a compensation 
agreemeut was filed with the Industrial  Co~nmission, b~ t said Commis- 
sion either failed or decli~ied to approve the same. Scetion I1 of the 
Compensation ~ l c t  permits an  employee to recover darnages for illjury 
against "a third person or persons before an  ava rd  is made under this 
act and prosecute the same to its final determi~iatiori; but either an 
acceptance of an  award hereu~ider, or the procurement of a judgment 
in an  action a t  law shall be a bar to proceeding further with alternate 
remedy." The  question then arises : What is an award 1s contemplated 
by the statute? Section 58 prescribes the legal essentials of an award. 
An  award is conceived by the statute to be a present determination of 
the merits of the claim after a hearing of the parties and tlicir witnesses. 
I t  must be "filed with the records of proceedings, and co ,y of the award 
shall immediately be sent to the parties in dispute." Co~ l sequcn t l~  the 
award must be in writing and in controverted cases must be accom- 
panied by "a statement of findings of fact, rulings of law and other 
matters pertinent to  the questions a t  issue." 3Ianifestl:r no award has 
been made to the plaintiff. 

While the terms of the statute are  plain, it  is pe r l i ax  not amiss to 
note that  courts in other jurisdictions l i a v ~  held that a cornpensatio11 
agreement filed but not approved does not constitute an  award. See 
B r o w n  v. R. R., ante ,  256; Bruce  v. S f u t z  N o f o r  Co., 1.28 N. E., 161; 
American M u f u a l  L i f e  Ins. Co. v. H a m i l t o n ,  139 S.  E., 21. 

B y  virtue of the express terms of tlie statute the right of the carrier 
does not arise until an  award has been made. Hence the trial judge 
erred in permitting the carrier to become a party to the action. 
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I t  is  contel~ded tha t  i t  was e r ror  to make t h e  r e c e i ~ ~ r s  of clcfii~daiit  
partics to tlie suit.  A p p a r e r ~ t l j  the suit n a s  begun ht'fore r c c e i ~ e r s  
\ \ e re  appoiixtwl fo r  the  t lefe~~ilai i t .  I l o n e l e r ,  ~t is to be assumed 111 the 
ahseuco of facts  to  the contrary t h a t  the judgllieiit n n s  supl~ortod by 
the f a c t i  k f o r e  t h e  court a t  the time. Moreo lc r  if the actlo11 n a s  
corninel~ced before rcceir ers  \ \ere  appoii~tecl, i t  11 as  entirely proper tha t  

they should be made  partles. Ulacl, c. l ' owcr  C'o., 158 3. C., 4Cb, 74 
8. E., 468. 

Mothfieti nucl affirmed. 

(Filed 18 Xay, 1932.) 

1. Appeal and  E r r o r  J e-Kcpeated asking of incompetent question held 
not prejudicial mlicrc answer I fas  excluded and  not  made i n  liear- 
ing of jury. 

IYliere witliesacs have b,een repeatedly asked an incoml)ete~it question 
by couiisel, but their answers have been excluded and i t  appears that 
the aiiswers were nut made in the heari~lg of the jury, ail esceljtiou to 
thc freclueiit repetition of the question will be overruled ~ I I  al)lreal, i t  
al)l)eal.i~ig that the apl~ell;~iit  had not bee11 ljrejudiccd thereby. 

2. Municipal Corporations E f-Exclusion of testimony of value of plain- 
tiff's land without scwcrage plant held no t  r e ~ e r s i b l o  error. 

I11 a11 action against a city for damages caused the ylai~itilf's l t ~ r ~ d  
by its se\vagc dislrosal plant, exclusion of evidence as to the value of the 
plaintiff's land Ivithout the plant will iiot be held for error, tlie l~rv-  
posed testimony being to the vtilue of the land under conditioiis \vliich 
did not exist, and the jury beiiig specially iustructed that the dcLfenclailt 
had a right to erect and operate the plant a t  the location cl~oseu. 

5. Same-Instruction in this case clcarly c l ~ r g e d  t h a t  plaintiff could 
recover only damages to  land causecl by odors from sewerage plant. 

I n  ail action against a city to recover damages caused by its sewage 
disposal plant an iiistructioi~ that the jury might take into colisideratiorl 
the decreased market value of tlie plaintib's land which was caused by 
the erection, maintcnancc and operation of the g la i~ t  will be taken ill 
conneetion with the explanatory instructions that the specific questioii 
was whether the plaintifi's land had b,ecn dam'aged by reason of odors 
ernaiiating from the plant, and that the defcr ida~~t  hat1 a right to erert 
and operate the Illant a t  that  site as  a governmental function, and the 
charge will not be held for error and is not subject to the criticism that 
i t  is impossible to say u ~ ) o ~ i  what part of the charge the verdict was 
based. 

APPEAL by defendant f r o m  Tl'arlitk, J., a t  Soveniber  Term, 1931, of 

GUILFORD. SO error .  
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T h e  plaintiffs brought sui t  to  recover damages f o r  i n j u r y  to the i r  
p r o p ~ r t y  by tlir t l c fc~~t lan t ' s  operation of a sevage  (1i:posal plant .  

Tlic follon iug  7 crtlict n as  rctui~ncd by  the  ju ry  : 
I .  , \ r e  tlie plai i~t i f fs  the  owners of tlie lands descri3ed i n  the com- 

p la i~r t ,  :IS :~llcgcil i n  tlie coinplaiiit slid the. amrndments  t l iercto? An-  
sn  c.r : Yes-by co~lselit. 

2.  11:1ve tlie plaiiitiffs' lands, as  described i n  the  complaint,  been dam- 
ngctl hy tlic i~is tal la t ion m ~ t l  main te~ iance  of the  defendant 's sewiige 
d i s l ) o d  l )hi i t ,  as  alleged ill the  c3oinplail~t ! A h s w e r  : yes. 

3. I f  so, n l in t  perlilanellt tlaniagcs, if m y ,  a r e  the  plaintiffs entitled 
to recox cJr ? , \ n s w r  : $3,300. 

J u t l g ~ i i e ~ ~ t  f o r  the plai l~t i f fs  a ~ i d  appeal  by the  def (~ i~1a i i t  upon as- 
signccl error .  

*\I) im, J. W e  have scrutinized tlie dcfmdant ' s  excr~ptions and  find 
tliat a l i i inute review of them \ ~ o u l d  result i i ~ c ~ e l y  i n  :L restateinent of 
farililinr priiiciplcs. I t  is  liartily necessary to  do more t l i a ~ i  advert to 
s o n ~ c  of tlie txccytions e~ i te red  of record, but none has  seen overlookecl. 

11. S. Joues, one of the plaintiffs, wns asked 011 the  iliiect exarniilntioli 
\ ~ l i c t l ~ r  the  premises i n  qurst ion h a d  been infested wi th  flies mid 
nloqquitors subsequently to tlie romtruc t ion  of tlie plmit. Tlic defend- 
ant 's o h j c c t i o ~ ~  \\.;IS sustained. Thereafter  tlie i~iterrog,atory n a s  pro- 
pouiided to several other nitnesscs :11lt1 ill each illstance the court  made  
tlie sanie ruling. T h e  rkfclldant excepted to the  frequent  repetition of 
tlie question, but as  tlir allswcr was recorded ('iiot i n  tlie lienring of 
the jury" we a r c  uli:~ble to see liow the dcfcnse could 1 1 a ~ e  been prcju-  
diced. These exceptioris a r c  therefore overruled. 

T h e  court  csclutled evidence tending to \holy the  rc:~soliable lnarket 
value of tlie land n itliout the  plant  and  the dcfendaiit cxceptecl on tlie 
grouiitl tlint the answer TI-oultl have s l io~vn tha t  the witness based liis 
vstimnte of t h e  decreased value of the  land solely on t l ~ e  fact  tliat the 
p l n ~ l t  hail bee11 built  a t  i ts  present site. TVe do not agree nit11 the  
t i c ~ f c ~ ~ t l a ~ i t  in  i ts  i ~ ~ t c r p r e t a t i o i i  of the  proposccl el idence. Tlie gru\-:~iilerl 
of tlie co~npln in t  is tlie par t i a l  t ak ing  of the plaintiffs' property by the  
c r c i ~ t i o ~ ~  of a nuihancc, and the j u r y  was specially insl~xctcl  1 that  the 
tlcfcwtltn~t hail the r ight  to erect t h e  plant  and  install  the riiachinerg. 
Ilagton c. . l s h ~ c i l l e ,  183 S. C., 1 2 ;  Sandlin v. T t r i / ~ n ~ i z t r l o n ,  185 S. C.. 
237. Tlic mere circunlstance t h a t  tlie witness was not permittr(1 to ex- 
press a11 opinion as  to  the value of the  land under  conilitio~r. nliich did 
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not exist is not a n  adequate rea,on for  dis turbing tlie j u d g m r ~ i t .  T h e  
other esceptions to  the er-itle~lce, n-e t l~inl i ,  a r e  11 i t l ~ o u t  substantial m t r i t  
and require ilo t l ivx;s iol~.  

Tlie court  g a l e  tlie substance of tlic prayer  f o r  i~ i s t ruc t ion  n h ~ c h  1s 
the subject of the t n c n t j - t h i r d  csception; a~icl the objection tliat t h e  
ju ry  T a g  permit ted to  at t r ibute  tlic d e w e a m l  marlict \:due of tlie 
property to  the  erection, maintenance, and operation of t h e  plarit must  
be t:rkeli i n  coll~lcction nit11 the  esplailatorg instructioli  tliat the  specific 
question n a s  n h e t h e r  tlie premises n e r e  substa~i t ia l ly  affected hy odors 
emanating f r o m  t h e  plant  i n  i ts  operation. T h e  charge on this  p o i ~ t ,  
n e  t h i l ~ k ,  is  not subject to  the  criticism tliat i t  is impo-ihle to  say 
upon what  p a r t  of the charge t h e  rerdlct  n a s  b a d .  T h e  judge told 
t h e  j u r y  i n  n o r d s  tha t  could not h a r e  beell i~iisunderstood t h a t  the  
defendant 11ad the  r ight  to  operate tlic plailt as  a go\er i i~l icntnl  fulictioli 
and more  t h a n  onre tllrectetl a t tent ion to the  imliletliate question wlictlir~r 
odors c r n a r i a t i ~ ~ g  f r o m  the  p l a ~ ~ t  *uhs tan t ia l l  clecreased thc market  r a l u c  
of the  land. T e  a re  unable to discorcr a n y  suificient rraqon for  11olt111lg 
tha t  u1)on r e t u r l ~  of t h e  j u r y  to  the 110s the  rourt 's d ~ f i n ~ t ~ o ~ r  of a 
nuisalice was dc.trirncntnl to tllc defcnsc. F o r  tlieie rclaiolls t sc~el~tic~liq 
27-30 r n u t  be o ~ e r r u l e d .  T h e  o t l ~ e r s  a r e  formal. 

h o  error .  

XORTHERK RIACHISE WORKS. IKCORP~RATED, v. JULIUS C. 
HUBBARD ET AL. 

(Filed 18 &lay, 1032.) 

Taxation H f-Tax sale of personal property without notirc to registered 
mortgagee is loid. 

The requir~ments  of oul itatutc C. S., 79% that thr~ ~llerlfk of the 
coul~ty give the mortgagee of 1)eisonal 1)roperty ten d a j s  uotice of a \ale 
of the mortgagetl property for t a w s  under a levy is mandator) and not 
mercly directory, and where no notice of the tax sale has been ci\r'n the 
mortgagee of a duly registered mortyace, his light to the posscicion of 
the propcitj is sugerior to that of the purchaser a t  the tax s n l r ,  but his 
posses5ion is solely for the purpoue of foreclocing the m o r t g : ~ ~ ~  hy  bale 
of the property, and : Semble, the proceeds from the foreclosure sale 
should be applied to reimburbe the puichaser a t  the tax sale for the 
amount of taxes paid by him before they a re  applied on the n~ortgage 
debt. 

,~PPE.IL by  defendants f r o m  C'lemenf, J., a t  October Term, 1931, of 
SSTILKES. SO error .  
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This is an action to recover possesbion of certain ptwonal property 
dcscribccl ill tlie complaint, and in tlie possession of the defendant, 
Julius C. Hubbard, a t  the date of tlie commericeiiient of this action. 

Tlie l~laiutiff claims title to the property under a tonditionnl sales 
agree~iicl~t  or chattel mortgage executed by the tlefeiidaiit, Fralilr A. 
Cnrr, arid duly recorded in the office of the register of deeds of TVllked 
Coulity, on 2 1  December, 1925. Tlie debt secured by tlie conditional s:ile3 
agrcemcnt or chattel mortgage has not bwn paid. 

l l i e  defeiitlaut, Ju l ius  C. Hubbard, claims title to tlic property u~ idc r  
a stile made thereof by the tax collector of the town of Wilkesboro. X. C., 
on 3 June,  1919, for tlie collection of the taxes h i e d  thereon for tlie 
years 1926 a ~ ~ d  1027. Tlie property n a s  listed for t a m  ion during said 
yc:m by tlie defeiitlaiit, F rank  A. Carr. None of the defendants other 
than the ciefe~idaiit, Ju l ius  C. Hubbartl, claims title to the property ill 
controversy. 

There \ \as eliderice tending to show tliat prior to the date of sale, 
tlie tax collector of tlie town of Williesboro, N. O., levied on the prop- 
erty described in tlie complaint, and thereafter advertised the sale for 
t n ~ i i t y  days by notices posted a t  the courthouse door in tlic town of 
Rilkcsboro, mid a t  three other public places. H e  did not advertise the 
sale ill a nenspaper, nor did he g i ~ e  the plaintiff, as niortgagee of the 
property, iiotice of the sale. 

Tlie court instructed tlie jury as follows: "The court instructs you, 
if you believe tlie evidence, that  you \ \ i l l  answer the issle 'Yes,' for the 
reason tliat according to the tax collector's testimony he did not give 
the plaintiff any ~iotice, and the statute says he shall give a niortgagee 
notice of tlie sale ten days before the sale is made." 

The issue submitted to the jury was ans\jered as follows: 
('1s the plaintiff entitled to the immediate possession of the personal 

property described in the complaint? Ansner : Yes." 
From judgment that  plaintiff recover of tlie defendant the imnlediate 

possession of the property described in  the complaint, and the costs of 
the action, the deferldants appealed to the Supreme Court. 

Jonas R. Brown and Ralph G. Bingham for plaintif. 
J .  A. Rousseau for defendants. 

COKKOR, J. The  defendant, Ju l ius  C. Hubbard, ccntends that  his 
title to the property described in the complaint is superior to the title 
of the plaintiff under tlie conditional sales agreement or chattel mort- 
gage executed by F rank  A. Carr, for the reason that  he derives his title 
from a sale made of said property by the tax collector of the  town of 
Wilkesboro, PIT. C,, to enforce the lien acquired by a levy <mi said property 
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prior to 3 Julie, 1929, for the taxes avxssed against F rank  -1. Carr  for 
tlie year.: l92G aiitl 1'32;. This coiite~ition is l)resented by defendant's 
aisignluciit of error based 011 his esception to tlie instruction of the 
court to the jury appenri i~g in the stutemcnt of tlie case o n  appeal. 

Tlie coiiteiitioil caniiot be sustained for the reason that the sale of 
the prol~er ty  made by the tax collector v a s  void, a t  least as against 
the plnliitiff, uliose mortgage csecutetl by F rank  A. C'arr n a s  duly 
registered prior to tlie l e ~ y .  Tlie t a s  collector g a w  110 notice to the 
planitiff that  lie had l e ~ i e d  on the property and would sell the same 
fo r  the collection of the taxes assessed thereon. C. S., i9bG. The require- 
ment of the statute that a tax collector, n h o  shall levy on personal prop- 
erty for the purpose of collecting the taxes due thereon, shall g i ~ e  due 
notice to the mortgagee of such property of the anlourit of c.ucli taxes 
a t  least ten days before the %ale under the lexy, in order that the 
mortgagee may ha \e  an  opportunity to pay the amouiit of such taxes 
nit11 the costs iiicideiit to tlie lmy, and thus prevent the sale, is inaiidn- 
tory mid not merely directory. Cl~ernmxl Co. v. It7~lliumson, 191 S .  C., 
4S4, 132 S. E., 1.16. There Tias no error 111 the instruction. The  judg- 
ment is affirrued. 

I t  may be well to note tliat tlie plaintiff is  entitled to possession of 
the property described in the cornplaint only for the purpose of fore- 
closing ~ t s  inortgage by the sale of said property. Whether i11 accounting 
for tlie proceeds of the sale, the plaintiff must pay to the defendant, 
Julius U. Hubbard, the amount of the taxes arid costs paid by him, is 
[lot preserlted in  this appeal. It nould seem, honever, that this aniourit 
should be first paid before any part  of the proceeds can be applied as 
a payment on plaintiff's debt secured by the mortgage. 

No error. 

DAISY McDONhLD PATTERSON, ADMINI~TRATRIX OF G. L. PATTERSON, v. 
MRS. M. F. RITCHIE. 

(Filed 18 May, 1932.) 

Highways B h-Act of driver in swerving car to avoid collision with truck 
held not negligent. 

Where the evidence tends only to show that the driver of an automo- 
bile in heavy traffic on a highway saw a truck coming towards him and 
upon the sudden necessity of avoiding a collision therewith, swerved the 
car, causing it  to leave the hard surface and hit a post along the highway, 
resulting in the death of an invitee riding with him: Held, the act of 
the driver in so swerving the car will not be hcld for negligence, and 
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the injury was from an accident for which damages may not be re- 
covered either against the driver or the owner of the car. The question 
as to whether the wife would be liable under the family-car doctrine 
for the use of the car by her husband in her absence and with her 
implied consent is not decided under the facts of this case. 

APPEAL by defendant from Schenck, J., a t  J anua ry  Term, 1932, of 
CABARRUS. Reversed. 

This is an  action to recover damages for the deaih of plaintiff's 
intestate. 

At the time he  suffered the injuries from which he died, plaintiff's 
intestate was riding in an automobile owned by the defendant, and 
driven by her husband. Defendant was not riding in the  automobile, 
and had no control over its operation. Plaintiff's intestate was riding in  
the automobile as the guest of defendant's husband, ~ h o  was driving 
the automobile for his own pleasure. The members of defendant's 
family, including her husband, habitually used the automobile, with 
her consent, for their own pleasure or business. 

I n  her complaint the plaintiff alleged that  the death of her intestate 
was caused by the negligence of defendant's husband, the driver of the 
automobile in which her intestate was riding when he  was killed. This  
allegation was denied in the answer of the defendant. 

At the close of the evidence offered by the plaintiff, the defendant 
moved for judgment as of nonsuit. This motion was denied and defend- 
ant excepted. S o  evidence was offered by the defendani. 

The  issues submitted to the jury were answered as follows: 
"1. Was the death of plaintiff's intestate, 0. L. Patterson, caused 

by the negligence of the agent of the defendant, Mrs. hf. F. Ritchie, as 
alleged in the complaint ? Answer : Yes. 

2. I f  so, what damage, if any, i s  the plaintiff, Mrs. Daisy McDonald 
Patterson, administratrix of G. L. Patterson, deceased, entitled to re- 
cover of the defendant, Xrs .  11. F. Ritchie? Answer: $15,000." 

F rom judgment that  plaintiff recover of the defendant the sum of 
$15,000, with the costs of the action, the defendant appealed to the 
Supreme Court. 

Hartsell & Hartsell for 
Bogle & Bogle and Fuller, Reade & Fuller for defendant. 

COKKOR, J. Conceding without deciding that  the family-purpose 
doctrine adopted in  this State with respect to the use of automobiles 
(Grier v. Woodside, 200 N .  C., 759, 158 S. E., 491) is applicable in the 
instant case, we are of the opinion that  the evidence offered by plaintiff 
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fai ls  to  s11ow t h a t  t h e  death of her  intestate  was caused by the  negligence 
of deferitlalit's I~ushand,  as  alleged i n  t h e  cornplairlt. F o r  this  reason, 
tl irre was error  i n  the refusal of t h e  t r i a l  court to  allow defenda~rt ' s  
n la t io i~  for  judgment as of iiorisuit ninde i n  apt  t ime a s  provided by 
statute. C. S., 56;. 

A11 tlie e~i t le i icc ~llon-s t h a t  defendatrt's husband, dr iving the :unto- 
n ~ o h i l e  i n  n l i i c ~ l ~  plxintiff's intestate was r iding a s  his  guest, on n S t a t e  
llighwn-, i n  t h e  midst of heal-y traffic, was sutlcler~ly confronted by a 
situation, caused by the  t ruck  v h i c h  n-as approaching h im f rom the  
o ~ p o s i t e  tlirection, in  wllicll he  n-as required to  act  quickly for  t h e  
safety of himself and of his  guest. Under  the  circuinstanccs as  sllo\rn 
by alJ the evidence, lie \\-as not negligent i n  swerr ing t h e  automobile 
suddenly to his riglit, thus  causing i t  to  leave the liard surface and  t o  
r u n  on the shoulder of the  highway. T h e  collision v l ~ i c l l  occurred n i th i l l  
a short distance of the autonlobile with the  post which was standirig 
beside the highway, was a n  accident, regrettable i n  i ts  consequences not 
only to liis guest but also to tlie drivcr. A s  thc  f a t a l  injur ies  of h i s  
guest could not under  the  circumstances I i a ~ c  l m n  r e n s o i ~ a l l y  :~roidetl,  
tllcsc i ~ l j u r i c s  must  be at t r ibutpd to tlie u l ~ a r o i d a b l e  accidciit, and  not 
to  the iiegligcnce of cleferidant's husbantl. Nei ther  the defentlant nor 
her  husbarrd, upon t h e  e~i t lcr ice appearing i11 the  i w o r d ,  can be lleltl 
liablc to the plaintiff i n  th i s  action. T h e  jutlgmerit is  

Reversed. 

(Filed 1S May, 1932.) 

1. Tri;tl G b-d verdict will be liberally construed with a vicw of siistain- 
ing it. 

A verdict will be liberally construed in con~~ection with the pleadings, 
the evidence and the charge of the court v i t h  a ~ i e w  of sustaining it  if 
this can be done by a reasonable interpretation. 

2. Landlord and Tenant G c-Recovery by lessor, lessee, and successive 
sublrssc,cs, each against his immediate lessee, held supported b~ 
x erdict. 

In this case thele nere  several successixe leases of real estate nit11 
the obliqation reqting on each lessee to pay a stipulated rental for a 
certain number of years. and a judgment n a s  rendered that the original 
l e i ~ o r  recover the unpaid balance for the term against the oriqinal leisee, 
and tlmt each of the lessees recover in turn from his suble.~ee: Held, 
the judrmrnt \ \as  suppolted by the xerdict and is afhrmed on appeal. 
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APPEAL by tlefeiidants froin SinX., J., a t  Septeiilbcr Term, 1031, of 
NCI)OWELL. S o  error .  

Tliis is all actioii to  recover tlic balnnce tlue oil tlie rent  fo r  the un-  
cspirctl term of a 1ca.e csccntccl by the  plaiiitiff to tlie t l t f r ~ ~ t l a i ~ t q ,  C. A. 
Gould, Marcus  It. Fieltl ant1 Franc is  E. Field, fo r  a lot of land s i tuate  
ill the village of Biltmore, S. C. 

T l ~ c  leasc is  tlntctl 1 3  AIugust,  1923, and  n n s  fo r  a t e rm of eight years  
fro111 its tl:~tc. T l ~ e  relit a t  the rate  of $250 per moiitli was pa id  t o  1 3  
&Iugust,  102s.  Tlie dcfci ic la~~ts  l i a w  failed to p a y  the  rent n l ~ i c l l  has  
accructl silice snit1 date. Tllc nmouiit non. due is $0,000, less tlic sum of 
$40.00, v l ~ i c l i  was collectctl by plaintiff as  rciit f o r  the lot of land, 
a f te r  p1;liiitiff took posscssioii under  t11c ternis of the lc:lsc, up011 the  
dcfault of tlefeiidants i n  the p a ~ m e n t  of tlic relit. 

S u i i ~ l n o ~ i s  ill this  actioii was not served oil tlic defentlai t, C'. ,I. Gould, 
o r  on tlie tlcfciltlnnt, 31nrcus R. Field.  I t  I\ as  du ly  served on encli of the  
otlirr dcfcntln~its,  ~ i l i o  filed answcrh to tlic complaint.  

0 1 1  6 Fclbruary, 1023, , l h r c u s  It. Fieltl, as asqigliee of his  colcssees, 
esccutctl n l c n x  for  tlic lot of l aud  clescribccl i n  tlic lease rrom tlic plain- 
tiff, to the dcfci~t lant ,  T .  -1. H a i r ,  and  on S Scptcmbcr. 10_"S, t h e  tlcfeiid- 
:111t, T. .I. H a i r ,  csccutetl a lcase f o r  said lot of lalid to t l ~ c  dcfeutlnut, 
P i g  and Kliistle,  I l~corporntet l .  Encll of said sublessec~s agreed nit11 
his lcseor to ~ I J -  as  rent  f o r  snid lot of l a i d  the suiii of $250 p t r  ruonth 
t lu r i l~g  t h e  rciiiaiucler of the t e rm of the lcaw f r o m  t h e  philitiff to the  
dt fcl~(I:~lit, C. A1. Goultl, J I : ~ r c u s  R. Field a i ~ t l  Franc is  E. Ficltl. S e i t l w r  
of s : d  sub lesse~s  1ii1~-e paid the  rciit which lms accrucd untlcr tlieir 
respective leases since 1 3  ,Iugust, 192% 

I.hcli of the  answering defcndnnts i n  h i s  nliswer achnii tcd tlic allcga- 
tiolis of t h e  coinplaint,  and relied upoil the  counterclaim set up i n  his  
fur t l ier  answer. Sc i t l i e r  defendni~t ,  l~owevcr ,  offered evidmcc ill support  
of his  couiitcrclaim. 

-It tlic close of a l l  t h e  c ~ i d e n c e ,  t h e  niotioiis of tlie tlcfcndants, T. *I. 
H a i r  a n d  P i g  aiid TVl~istle, Iiicorporatcd, fo r  judgmeiit a s  of nonsuit 
as  against tlie plaintiff, niicl of the  plaintiff fo r  judglneii~ as  of nonsuit 
on tlic couiiterclainii: set u p  ill t l ~ e  fur t l ier  a u s w r s ,  n e w  allo\\ctl. 

Tlic only issue subn~i t t cd  to  tlie j u r y  was arlsn eretl a s  fol lo~r  s : 
" I n  what  amount ,  if ally, a r e  the dcfendnnts, o r  eitllcr of tllei~i,  in-  

tlcbtctl to  t h e  plaintiff ! ,Ilisn er : $8,060, n it11 interest as allcgcd ill the  
complaint." 

Froill juclgmei~t t h a t  plaintiff recoler  of tlie tlcfcwdm~t, Fraricis E. 
Field, tlw sum of $9,060, \ \ i th  in te res t ;  t h a t  t h e  defendant, Franc is  E. 
Fieltl, recover of the defendaiit, T .  ,I. H a i r ,  the  sum of $8,060, with 
i ~ l t e r ~ s t ,  ai1c1 tha t  t h e  defcndaiit, T. ,I. I I a i r ,  recover of tlie defenilant, 
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P i g  atid Whistle, Incorporated, the sum of $8,960, x i t h  int t rest ,  tlie 
defcnclants, Franc is  E. Field,  T. ,I. H a i r  and  P i g  and  Whistle, Incor -  
porated, appealed to the  Supreme Court. 

J .  ST'ill l 'less, Jr., and TT'inliorne & Proctor for  plaintiff. 
T70nno L. Gudgcr for rlef~ntiant, E'rum is E. Field. 
Kitthin cC. l i ~ t c h i n  for tlrfendanf, 2'. A.  11air. 

Con-AOR, J. T h e  judgnlent i n  th i s  action is supported hy tlie verdict, 
construed i n  the  Ijglit of the  adrriissioiis i n  t h e  pleadings and cf the 
undisputed facts  s h o x n  by al l  the  evidence. 

I t  is well settled tha t  a verdict should be liberally and f a ~ o ~ a h l y  cotl- 
strued ni th  a view of suktaining jt, i f  possible, and i n  ascertaining i ts  
n lea~l ing  resort m a y  be Iiad to t h e  pleadings, tlie evidence and  the  
cliarge of the  court.  11cIntosh S. C. P r a c .  & Proc.,  p. 667, and cases 
cited i n  t h e  note. 

A s  construed i n  accordance with this rule, t h e  verdict is sufficient to  
support  the judgment. There  was no error  i n  the trial,  and  the  judgment 
is  affirmed. 

S o  error .  

(Filed 18 May, 1032.) 

Master and Servant F i-Finclings of fact of Industrial Commission rela- 
ti1 e t o  amard are tonclusix e x\ 1ic.n supported bj c\ itlencc. 

Where, in a 11rmiliq under the \Yorliluen's Compensation Act, the liear- 
ing Com~liissioll~r clellies com[iensxtior~ and  finds upon conflicting eri~lt~lice 
that the clailnant's loss of an cs-r was not causcd by an accident arising 
out of and in the course of his employmellt, hut was the result of erysip- 
~ 1 : ~ s  I\-hicli \r:w i ~ o t  a i i ~ i ~ i r ~ i t r t l  b y  the ernyrloymtsut, :11i(1 011 :11)11~al to 
the full C'omrnis~iol~ this fil~ilil~g of fa(+ is aplrrovtd :u~tl t hc  an-arc1 
afhrmed, on further nltlwal to the Snlierior ('onrt only matters of law 
inroircrl in the n\\.ard may be reviewed, and the findings of the Industrial 
(-'oolnmissio on conflictil~g eyiclcnee are conclusive, and it is t3rror for the 
judge to  re^-erse the  finding and renlarmd tlic case to the Indnstrinl C'o111- 
mission. and on appeal to the S n l w ~ n c  Court the judgment of the Supcrior 
Court will he reversed. 

,IPPE\L by dcfcl~dnllts f r o m  Sinh,  J . ,  at  J a u u a r y  Term,  1032, of 
B r s c o v u ~ .  Rcrcrsed. 
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Tliia is  a procectling begun and  prosecuted before t h e  K o r t h  Carol ina 
Indus t r ia l  Con~missioii f o r  c o ~ n p e i i s a t i o ~ ~  under  tlie pro\-isions of the  
S o r t l i  Carol iun TVorkme~i's Conipensation k t .  

,It  tlic ltcariiig before liiul a t  ,\she\-ilk, S. C., oil 14 September, 1931, 
Coii in~issiol~er  Uorsett found  ilnlong other facts, ~ h i c h  a r e  not i n  con- 
t r o v e r ~ y ,  t h e  follon ing  : 

"(I") T h e  c l a i n ~ a n t  did not suffer a n  i n j u r y  by aceitlent ar is ing out 
of :mcl ill the coul.bc of liis employriie~it, r c s u l t i ~ ~ g  i n  the  loss of a n  e p . "  

" (4)  Tlie clni~iiaitt  probably loqt his  eye as  tlie result of erysipelas. 
Tlic crysipelas was not causetl or aggraT atecl by a n  accitlent ar is ing out 
of :md ill tlie course of liis rniployinent." 

Up011 tlicw findi11g6 of fact,  claiiit:~iit \\-as denied conlpensntion, and  
all a \ \nr t l  to tliat effect was made  by Conimissioiier Dorkett. 

011 a re\-ie\\ of tlie a\\ art1 denyiiig clniinaiit coinpe~is:ltion f o r  rlie loss 
of his q c ,  tlie fu l l  Con~nlibsioii n p p r o ~ c d  the findiilgs of fact  nlntle by  
Colilniibsio~ic~r Dorsett,  aiicl affiriiicd liis auarcl. F r o m  the award of 
the  ful l  Coiiiniissioi~, the c l n i n ~ a ~ i t  ;~ppealetl  to tlie S u l ~ e r i o r  Court  of 
B u n c o n ~ b e  County. 

- I t  tlio licnring of clnimaiit's nppenl i n  tlw Super ior  Court ,  the judge 
ordwed tlint f i~icl i i~g of facts  SO. 2, itincle 1)- Cominissioiler Dorsett ant1 
n p p r o ~ e t l  1,- the fu l l  Con~mission,  be r c ~ e r s c t l  nnil s t r  ckcn f r o m  the  
record. 1 1 1  l i t u  tliercof, lie ortlcred tltat the fo l lon i~ ig  he iiiserred i n  
the  rccorcl: "Tlic cl :~inin~lt  s u f e r c d  all i l l jury b- accicl211t arisiilg out 
of ailcl 111 the  c o u r ~  of liis c~tiploytieiit ,  r csu l t i ig  ill tlic loss of a n  
cyc." 

r 3 l l i e  judge fnr t l ier  ordered and  :~djudged ('tliat findiilg of fact  XO. 4, 
is coutrary to  tlitl grcater  neiglit  of the eIidcnce, slid is, thewfore, 
o v e r r ~ l e d . "  

Fro111 jutlgiiie~it r c m n i i d i ~ ~ g  tlie proceccliiig~ to tile S o r t l i  Carolitla I n -  
ciustri:d C'oniiilissioii, wit11 d i r w t i o ~ i  tha t  ail :ln.ard be entered ill accord- 
:~nce  ~v i t l i  tlie judgliiwt, the  clcfencl:~nta appculed to the  Suprerne Court.  

C o s ~ o x ,  J. I t  is  pro\ ided i n  the  S o r t h  C a ~ o l i n a  T o r B  nen's Compe~i -  
sntioli -let tha t  e i ther  p a r t y  to  a proceeding hcgun and  p r o ~ e c ~ t c d  before 
tlic Sort11 Carol ina h i d u s t r i a l  C'onlniission for  rompcnsation under  the  
provisions of said a r t ,  niny nppcnl f rom the decision of said Commissio~i  
t o  the  Supc~r ior  Court  of the c.ou11ty i n  nliic.11 the  accic ent  happened, 
f o r  errors  of I n n  untlcr the  same terms and conditions as  govern appeals 
i n  o rd inary  c i ~ i l  nctioi~s. S. C. Code of 1031, sec. SOSll p p p ) ,  see. 60, 



(Filed 18 M a y ,  1032.) 

Injunctions H a-\Vllrre iniunction is proprrlj- panted as to past matters 
and is modificd a4 to future, ilan~agcs ma) not be assesstd against 
bond. 

TThcre on appcal froiu the  granting of a temporary injunction it is 
hcltl tha t  the  in j~mct ion was 11roperly g rn l~ t ed  escept as to on(. mat ter  
dealing \vith fu tu re  t r a ~ x ~ c t i o n r ,  and in this respect it is moditicl, n 
 notion by a party clcfentlnnt thewin to  assess damagrs  against  the 
injunction bond is  properly denied. 



732 I N  THE S U P R E M E  C O U R T .  [202 

Not ion  by  -2dvocate P r i n t i n g  Company to assess damages against 
injunct ion bond. Motion denied ( 1 )  on i ts  meri ts  ( E l i a s  v. Commis-  
sioners, 198 ?J. C., 733), and  ( 2 )  f o r  the  fu r ther  reason t h a t  i t  i s  not i n  
wri t ing ( C o t t o n  Oil Co. v. Grimes, 183 R. C., 97).  

Movant  appeals, assigning errors. 

Jones (e. IT'ard for plaintiff. 
Joseph 1V. Lit t le  for defendant Pr in t ing  Company.  

STACY, C. J. T h i s  case was  considered a t  the  S p r i n g  Term, 1930, and  
i s  reported i n  198 S. C., '733. I t  was there held t h a t  the injunct ion mas 
properly granted,  save as  to one provision dealing not with past t rans-  
actions, but  with f u t u r e  matters.  Hence, the  denial  of the  present 
motion was correct. 

Affirmed. 

R. L. STROWD v. J. R. WHITFIELD ASD HIS WIFE, AElA WHITFIELD. 

(Filed 18 May, 1932.) 

1. Principal a n d  a g e n t  A b-Contract i n  this case held a n  option a n d  
did not  create relationship of principal and  agent. 

X contract between a n  owner of land and a real estate company 
whereby the former agrees to sell certain 1:ind to the latter upon the pay- 
ment of a certain sum within a specified time, with a further agreement 
that the real estate company might sell the land a t  public or private sale 
within the time specified upon the espeiiditure of a certain sum for 
iml)rovements, and that the owner should receive a specifieci per cent real- 
ized from the sale over and above the sum named is Held an option on tlie 
lnnd binding upon the owner upon receipt of the p u r c h ~ s c  price, and did 
not create an agency for the sale of the land. 

2. Principal and  Agent C b d g c n t  for  sale of r e d  estate does not have 
the  power t o  rescind sale o r  cancel notes thcrefor. 

Where, under an agreement with the onner, an ager t has  subdivided 
and sold certain land a t  public auction on certain terms c f  payment, and a 
purchaser a t  the sale has given notes secured by a moltgage payable to 
the owner, the agent has no authority to agree to rescind the sale and 
cancel the notes u ~ o n  a conveyance of the property to the agent unless 
the onner consents to or ratifies the transaction, and when this has been 
done without the owner's knowledge he inay successPully maintain an 
action on the notcs against the purchaser a t  the sale to recover the 
deficiency after foreclosure of the mortgage according to its terms and 
the application of the proceeds of the sale to tlie notex 

STACY, C. J., dissenting. 

CLARKSOY, J., concurs in the dissent. 
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APPEAL by defendants from Daniels, J., a t  October Term, 1931, of 
ORASGE. Affirmed. 

This is an  action to recover the amount due oil certain notes executed 
by the defendants, and payable to the plaintiff. The consideration for 
said notes was part  of the purchase price for certain lots sold a i ~ d  con- 
\eyed to clcfendants by plaintiff. The notes were secured by a deed of 
trust executed by the defendants. Upon default in the paynerit of the 
notcs, the lots conveyed by the deed of trust were sold by the trustee, aiid 
coii.rexed to the purchaser, in accordance with the power of sale coli; 
tained in tlie deed of trust. The  amount received by the trustee for 
said lots, less the costs and expenses of tlie sale, was applied as a pay- 
ment on the notes, leaving a balance now due thereon of $1,126.53, with 
interest from 12 October, 1930. The  plaintiff demands judgment that  
lie recover of the defendants tlie said amount. 

,Is their defense to plaintiff's recovery in this action, the defendants 
allcge ill their ansner that  pursuant to an agreemerit entered into a t  
the time the notes sued on in this action were executed, by and between 
the dcfe~idants and the agent of the plaintiff by whom the lots were sold 
to the defendalits, and after tlie execution of said notes, the contract be- 
tween the plaintiff and the deferidants for the sale of the lots was 
rescinded, and that  the agent of the plaintiff, acting for him and in his 
behalf, agreed to cancel arid surrender said notes to tlie defendalits. The  
dcfeildants prayed judgrnent that  the notes now be canceled and sur- 
rendered, and tliat plaintiff recover nothing of the defeiidar~ts in this 
action. 

The  allegations in the a ~ i s ~ v e r  nit11 respect to the agreen~c~i t  for the 
cancellatioii of the notes sued on, and the rescission of the contract for 
the sale of the lots, were denied by the plaintiff in his  reply to the 
answer. 

The action was referred to a referee for trial. The  referee heard evi- 
dence offered by both plaintiff and defendants. Upon his findings of 
fact and conclusions of law, tlie referee recommendetl that  judgnient be 
entered in tlie actioii (1 )  that  the notes sued on be canceled and sur- 
relidcred by the plaintiff to the defendants, and (2)  tliat plaintiff recover 
nothing of the defendants in this action. Both plailitiff and defendants 
filed exceptions to the report of t l ~ e  referce. 

The report of the referee mas heard on tlic exceptions filed thereto by 
the judgc presiding at tlie October Term, 1931, of the Superior Court 
of Orange County, wlio affirmed tlic findings of fact niade by the referee, 
and from the evidence found certain adtlitio~ial facts. r p o n  these facts, 
tlie judge reversed certaiii conclusio~is of law rnadc by tlie referee, arid 
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ordered and adjudged that plaintiff recorer of the defendants the sum 
of $1,126.53, with interest thereon from 12 March, 1930, and the costs 
of the action. 

The  defendants appealed from the judgment to the Supreme Court. 

R. 1'. ( f i l es  and J .  A. Giles for plaintiff. 
8. X. Gattis, Jr., for defendants. 

C o s x o ~ ,  J. The facts found by the referee, and affirmed by the judge, 
at the hearing of the exceptions to the report of thct referee, are as 
follows : 

"1. That  on 22 April,  1923, and for some time pi-ior thereto, the 
plaintiff was the owner in fee simple of a tract of land situated in 
Orange County, Xorth Carolina, known as the "Strowc Place," a short 
distance from Chapel Hill.  This property is traversed by Chapel R i l l  
Boulevard, more generally known as Xor th  Carolina Highway KO. 7 5 .  

2. Tliat some time prior to 22 April,  1925, plaintiff entered into a 
w i t t e n  contract with the Chapel Hi l l  Insurance and Itealty Company, 
untler thc terms of which the Chapel Hil l  Insurance and Realty Com- 
pany had said property surveyed and platted, a copy of said plat was 
introduced in evidence a t  the trial. This property was ~ d e l y  advertised 
for sale a t  public auction on 22 April,  1925, and tlw plaintiff knew 
about same and during the time said property was bGng cleared up, 
preparatory to sale, lie welit on the property and advised with the men 
a t  work, aiid instructed them what to leave undisturbed in the clearing 
process and in general exercised the right of o~vnership over said 
property. 

3. Tliat the property was duly offered for sale on 22 April,  1925, 
and that  the Chapel Hi l l  Insurance and Realty Company and Durham 
,Iuction Company were in charge of the sale. Before the bidding com- 
menced the auctioneer announced that  this would be a first-class de- 
velopment-that lights, water, streets and sewers woi~ld be installed, 
but these things have never been installed, and no impro~ements  have 
been made on this property except such as have been made by the 
individual owners. The plaintiff attended the sale and a t  one time 
stopped the sale until certain matters were discussed between him and 
the selling agents. 

4. That  a t  said auction sale the defendants became the last and 
highest bidders for lots Nos. 16 to 23, inclusive, and executed a memo- 
randum of sale, offered in evidence, which was to the effect that defend- 
ants had purchased the said lots from the plaintiff through Chapel 
Hi l l  Insurance and Realty Company and Durham Auction Company, 
on the terms set out therein. The  next day after the sah ,  the defendant, 
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J. R. Wliitfield, went to the office of the Chapel II i l l  Insurnlice and 
Realty Company and talked with Mr. TT'. S.  Roberson, presitlent and 
general nlarlagtr of the company, and ad\-ised Mr. Roberson that clefe11:l- 
ants did not x m t  the lots as they nere  not of uliiforni width autl were 
not as they ne re  represented to be. N r .  Roberson stated to the dcfeliil- 
ant that lie did not want the purchaser to become dissatisfied, and if 
defendants would take the property and execute the deed of trust and 
notes to secure the payment of the unpaid balance, tlie dcfentlants n oulil 
b~ given more land or their money hack if they later became dissatisfied 
n-ith the transaction. Relying upon this agreement, the defendants did 
execute the deed of trust and notes. The notes were payal-)le to It. L. 
Strowd, and the dcrd of t ru i t  n a s  esccuted to the Bank of Chapel Hill,  
trustre for R.  L. Strowd. Said notes alld derd of trubt bcar date of 22 
A\ljril, 1925, but nere  actually executed ufter the conr-ersatioli betncen 
defentlant, J. R .  Thitf ield and X r .  Roberson. The deed of trust was 
introtluced in c&lence. 

5. That  tlie defendants later did become dissatisfietl with their pur- 
chase and notified X r .  Robersoli to that  effect. Wiereupon, Mr.  Roher- 
son ha(1 ( i ~ f ~ n d a r i t s  to execute to Chapel II i l l  111surance and Realty 
Company a deed for tlie property, and returned to d(~fendants tlie cash 
payineiit which had been made by defendants, arid promised that  he 
would return to them the notes and deed of trust, which \\-ere csecntrd 
when the lots mere purchased. 

6. That  the notes and deed of trust which defendants executed were 
never canceled and returned to them, and nothing was el er paid oil said 
notes. The  trustee in the deed of trust duly advertised and offered for 
sale the property conveyed thereby, arid sold the same on 1 March, 
1030. The plaintiff, R. L. Strowd, became the last and highest bidder at 
said sale, in the sum of $200, and received a deed from the trustee for 
said property. From this sale there was a balance, after the payn~cnt  
of the cost arid expenses of tlie same, of $185.47, which has been applied 
as a credit on the notes, leaving an unpaid balance due thereon of 
$1.126.53, with interest from 12 March, 1930." 

I n  addition to the foregoing facts found hy the  referee, and approved 
by the judge, the judge found from the evidence the following facts : 

"7. That during the auction sale an agreement was made between 
plaintiff and Chapel Hil l  Insurance and Realty Company whereby plain- 
tiff agreed to accept from Chapel Hil l  Insurance and Realty Company 
the notes of purchasers as a part  of the purchase price, and the said 
corporation guaranteed the payment of said notes. 

8. That  plaintiff had no actual notice of the agreement between 
Chapel Hil l  Insurance and Realty Company and defendants to rescirid 
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the sale of tlie lots to defendants, tliat he was not preseni at the time of 
the execution and delivery of the notes, and tha t  he had no notice of 
the subs~quent  conveyance of tlie lots by tho defendants to the Chapel 
Hil l  Insurance and Realty Company. 

9. That  tlie notes sued on in this action, were delivered by Chapel Hi l l  
Insurance and Realty Compaiiy to plaintiff before their maturity." 

Tlie judge reversed certain conclusions of law made by the referee 
on tlie facts fouild by him, particularly the conclusioii of law that tlie 
Chapel Hi l l  Insurance and Realty Company was acting as agent of the 
plaintiffs in the sale of the lots to the defendants, and tliat the contract 
in writing between tlie plaintiff and the Chapel Hi l l  Insurance and 
Realty Company was not an option, but a contract by the terms of 
which the Chapel Hi l l  Insurance and Realty Company was tlie agent 
of tlie plaintiff, and as such agent was authorized to sell the lots owned 
by plaintiff. I n  this the defendants contend, on their appeal to this 
Court, tliat there was error. This contention cannot be ,sustained. Tlie 
judgment is  affirmed for two reasons: 

1. Tlie contract between plaintiff and the Chapel Hil l  Insurance and 
Realty Company, dated 3 March, 1925, appearing in tlie record, is an 
option, by which tlie plaintiff agreed to sell and convey the "Strowd 
Place," to tlie Cliapel Hil l  Insurance and Realty Coml~aiiy, upon the 
payrnent to tllc plaintiff by said Company of tlie sum of $125,000, a t  
any tirne within 45 days from the date of said contract. Plaintiff agreed 
further that a t  any time during tlie existence of the option, the Chapel 
Hil l  Insurance and Realty Company, might at its own cost and expense, 
endeavor to sell tlic said property at public or private sale, provided the 
said company should expend a t  least the sum of $1,000, in endeavxing 
to sell the said property. I n  consideration of this latter feature of the 
contract, it wsts agreed that "R. L. Strowd is to partieipa e to tlie extent 
of twenty-five per cent in whatever excess the property sells for during 
the said period in excess of $125,000, plus the cost of development and 
sale, not to esceed $12,500." This eontrac7t cannot bc. construed as 
estn1)lishing tlie rclation of principal arid agent between t ie parties with 
respect to the land described therein. I t  is clearly an option unilateral 
ill its obligation, and not binding on the Chapel Hil l  Insurtlnee and 
Realty Company, until accepted by said company. 

2. Conceding, however, that  under tlie terms of the contract, or upon 
tlie facts found by tlie referee and approved by tlie judge, tlie Cliapel 
Hil l  Iiisurance and Realty Company, was tlie agent, ref1 or apparent, 
of the plaintiff, with authority to sell tlie lots purchased by the defend- 
ants, it  docs not follom that the agent, after the sale had wen made and 
reported to liis principal, was authorized to rescind the sale and to 
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take the title to the lots in itself from the defendants ni thout notice to 
the plaiutiff, who \ \as then the lloldcr of the notes. The  authority of an 
agel~t  to scll tlie property of liis principal cloi,s not iiiclude the power, 
:dtw the wle  has been made, and reported to and confirmed by the 
pr i l~c i l~al ,  to rescind the sdc ,  and causc the property to be conmged to 
hi111 by the l i u r c l i a ~ e ~ .  111 the instant caw, a11 the midcricc slio\\s that  
tlicl tIefe~i(l:l~itq dealt wit11 the Chapel Hil l  Imurancc  and Iic:ll Estate 
( 'onil)xiy, both in thc purcllasc of the lot., and in the rescis~ion of the 
sale, as tlic olrner of the lots, and not as tlie agent of the plaiiltitf. I t  
iz true t l ~ t  the lots \\.ere coriveye(1 to defc~ldants directly by the plaintiff, 
and tllc note. csecuted by drfelitlnlitr for the bnlarice due on tlie purcl-aee 
price ncrc  payable to the plaintiff. This n a<  in accorc1:mce x i t h  the 
contract bctneen the plail~tlff alitl tlic Clmpel Hil l  Inburarlce and Real 
Estate C o ~ ~ i l ~ a ~ i y .  Iionever, nhen tlefe~itlants tlenlanderl tlint tlie sale of 
the lots be rcwintlcd, in :~ceorda~~c.e -\\it11 their agreeinrilt with the 
Clinpd II i l l  Inwrance  an3  Real Estate Company, at or hcfore the 
tlcli! cry of tllc clccd and notes, d~f~n t l a r i t s ,  a t  the request of the Chapel 
11111 1 lisuralice and Real Estate Company, couvcyd the lots to the said 
conlp:niy alld not to the plaintiff. They made no demand on the plaintiff 
to rewind the sale, m~t l  11ot until after the foreclosure of the deed of 
trust, and tlie con~lilencclnc~it of this action, did the defendants contend 
tl~zlt the agrtcme~lt  to rc.vind the sale of the lot., a t  :in? time they 
lxcanie tlissttisfictl tlicrcn itli, n as ~uatle by tlie Chapel II i l l  Insurance 
and Rcal Estate Company as agent of the plaintiff. We find no error in 
1111s :~p1wal. For  this reason tlie judgr~icnt is 

, l f i rn~ed.  

Sr-ICY, C. J . ,  dissenting : Civil action to recorer deficiency judgment 
on ~ o t c s  g i ~  c.11 by highest biddcr for lots nt auction sale. The  follo~ving 
I I I C I I I ~ ~ : \ I I ( ~ U I I ~  \\ as csecureil at the time of sale : 

"This is to certify, that  I have this day bought from R. L. St rond 
through C'liapel Hil l  In.ura~ire antl Realty Company and 1)urliatii 
Auction C'ompal~y, lots KO?.  1 6  to 23, inc., Block No. 18, of the R. L. 
S t r o ~ r d  farm. o ~ i  the e a \ t r r ~ l  co rpora t~  limits of Chnprl Hill, S. C., as 
sho~r 11 on plat of said property made by Sitlncy Creclle, surreyor, April, 
192,;, and also by Blair and Drane, e~igincers, 1 Sorember,  1921, for 
whicli agree to pay the sum of $205, one-tenth in cash, and the 
balance to br  paid in nine cqual annual installnicnts, with interest on 
deferred p a p e r i t s  at 6 per cent per arlnuru, pa!-able semi-annually, notes 
gir-en for deferred payments to he wcured by first mortgage on the laritls 
purchased. 

Witnrss my hand and seal, this 22 Alpri l ,  1925. 
Xi tness :  J. L. 3'. J. R. Whitfield. (Seal.)" 
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STATE r. J O H S  H. HAUSEIL. 

Cr imina l  L n w  G i-Opinion e ~ i c l c n c e  i n  t h i s  ca se  he ld  t o  i nvade  province  
of jury a n d  i t s  admiss ion ove r  c1cfcnd:tat's ob j r c t i on  was  e r ro r .  

Wlicxre, in a prosecution for  murder  in the first clegrctl, the  defendant 
11lends nientnl incalmcity to premeditate or clcxlilwrate, and introduces 
suppor t i~ lg  e~ i t l cnce ,  the qucstion is  for the  jury to determine, and testi- 
runny to tlic cfl'cct t ha t  t he  cl~fcntlant (lid h a w  nwntnl cn[)ncity to plnn a 
murtlcr mid carry  the  111311 in to  execution is  a n  inrasion of the province 
of t 1 1 ~  jury,  and i t s  admission over tlie prisoner's exception constitutes 
revcrsil~le error,  eridencc of this character being limited t o  tlie general 
mentnl cnpacity of tlie defendant.  As to \vhethcr n \ ~ i t i w s s  \~11o has  not 
qnnliticd a s  nn expert  mny be l~crnl i t ted  to give evidence of' th is  clinr- 
acter, qutcre? 
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a\~,~,~: . i r ,  by  d e f e ~ ~ d n n t  fro111 ( ' lcineirf,  J., a t  -1ugust Term, 1031, of 
I).\.cIF. 

(-'riini11:~1 l r o w c u t i o ~ ~  trietl upon a n  indictment e l ~ a r p i n g  tlie prisolier 
\\-it11 the murder  of one Frct l  S. S t - e r s .  

T l ~ e  ~ ) r i s o t ~ o r  is a fa rmer ,  S2 - c a r s  of ngP. "fecble, derrcpi t  ant1 lame," 
l i v i ~ i g  i n  ]):I\-ie County. 011 28 X:iy, 1931, h e  shot :nld killetl his  son-ill- 
Ian.. Fred Styel'&, a strong ::ai~ti ~ i g o r o u s  youlig nlan, 3.j years  of age. 
Tlle priwlier 's plea was t h a t  of sclf-tlefe~~sc, : I U ~  uicntnl incilpaeity to 
i)r('lncclit:rtc or plall n i~lurtlor.  B e  oii'crctl exlwrt testimony tent l i l~g t o  
alio\v t21:lt 11c \vas suffering \vith "zcilile tlcluciitia, c l i roi~ic  n i p c a r d i t i s ,  
high-blootl presswe,  enlargemcllt of t l ~ c  l ~ c a r t ,  11nrdeni11g of the arteries, 
lxwtial l ) l i ~ ~ c l ~ ~ e s s  and lame~less," by rrasoli of n h i c h ,  ill tlic opinion of 
t h r  x i tnessw,  11tr n.:\s incapable of l>rcn~etlitation :rut1 (1eliber:ltion. 

111 rebuttal. the S ta te  oti'c.red a n u n ~ b e r  of lay ~vi tnesses  ~ v l ~ o  testified 
tha t  ill their  ol~iriioll t h e  p r i s o ~ ~ e r  could d i s t i~ lgu ish  good f rom evil and 
t h a t  11e 1;nclr- the  tlifierellce het~veen r ight  a n d  Tvrong. ,b'. I.. Il 'er~%y, 
173 1. C., 761, 92  S. E., 154. 

r 1 l l l m ,  the  fol lowii~g qllcstioris were propou~itletl  to  said n.itlles';es, to  
~ v h i c h  the 1)risoner ill a p t  t i m e  objcctcd: 

"Q. h l r .  Uoutliit ,  i n  your  opinion did the  a c c u s d  h a w  sufficient 
me11t:tl c ; ~ p w i t y  to  plan :I nlurtlcr and  then c a r r y  it  into execution! 
(Object ion;  o\-wruled;  exception.) 

.'_I. Veil, I tl~ilik-yes, a i r ;  he could nxilre a plau ahead of t h e  and  
go ahead and (lo it  a11 right." 

"(2. X r .  G r a l ~ a n i ,  haye you an opinion as  to v h e t h e r  Joliii H e n r y  
H a u s e r  has  the  mrwtal ca1,acity to  plan a murder  and  then colnmit it ,  
execute the plan l (Object ion;  ovcr.ruled; exception.) 

"A. I th ink  he  llacl sufficieut n l i ~ l d  to p lan  a th ing  and  the11 execute 
it." 

" ( 2 .  M r .  Ridtllc, f r o m  pour obserration of Xr. H a u s e r  pr ior  to  tlie 
homicitlc., h:~\-e you a n  o11iuio11 satisfactory to  yourself as  t o  whether or 
llot ;John Hcliry H a u s e r  has  sufficierit mental  c a p c i t y ,  t h a t  is  to  say, 
ll~irld or rcjasoli to plan a murder  ant1 the11 execute i t ?  (Ol>jection; 
overruled;  excel)tio~i.) 
"-1. I t l h k  lie did." 
Vcrtlict : Guil ty of murder  i n  t h e  first tlcgrce. 
J u d g m e n t  : Death  hy elcctrocutior~. 
T h e  prisoner appeals, assigniiig errors. 

d t t a m ~ ! / - G e n c r a l  Uruirrrnztt and .lssisinnt Alttorney-Grneral Seawell 
for the 8taie .  

r l .  T .  G m n t  and X a n l y ,  l l endren  CE Vovrb le  f o r  defendant. 
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STACY, C. J. Tlie basis of the prisoner's objection to the testimony 
of r l ~ c  \\it~iesscs Uouthit, Graham alid Riddle is, that  they are 11011- 
osperts, aud, thcrcfore, iiicoi~ipetclit to express an  opinior on the mental 
coiidition of thc accused. -1utllorities may bc found for this position 
(b It. C. L., ID()), but our own decisions point in anctlier direction. 
C l a i y  c. C'lary, 24 N .  C., 78. That  the evideiice in gcneral, pro and con, 

as competeut oil tlic questioii of alleged felouious liltelit, or preniedita- 
ti011 a i ~ d  deliberation, is  not coritroverted. 1 MTliarton's Criln. Law, 1). 
85, see, 64;  Wharton on IIoinicide (3d cd.), p. bO2-803, sec. 333-539; 
A'. v. ~ ~ ' L ~ S O I L ,  197 S. C., 547, 149 S. E., 843; A'. 1;. RCM,  193 X. C., 
22, 136 S. E., 193; S. c .  E n g l ~ s h ,  164 S. C., 49i, 80 S. E., 72. 

Kitliout ulitlertaki~ig to review tlie cases, nhich  dea n i t h  "expert 
knon ledge ill the llands of ail illexpert," n e think the ol illion evidence 
of the u-itiiesses Doutliit, Graliani a d  Riddle i l i~aded tlie province 
of tile jury, and, for this reason, should have been excluded. -1Iarl;s u. 
Cotton J11lls, 133 S. C., 287, 47 S. E., 432; S t a n l e y  c. L u m b e r  Co., 
154 S. C., 302, 114 S. E., 3 8 3 ;  ,llarshall 1;. l 'el .  C'o., 1 3 1  S. C., 292, 
106 8. E., 818; i<e?.ncr v. IZ. I?., 170 X. C., 94, 86 S. B., 998. 

- h l o s t  the idelltical questioii licre presented arose 111 tlie case of 
S. v. J o u ~ n q a t ~ ,  185 X. C., 700, 117 S. E., 27, nhere  the followiiig 
questio~ls n e w  held to be iiicompctent : "In  your opinion, do you tliilik 
that Jourlicguli has sense ellougll to operate a blockade still?" And fur-  
tlicr: "Do you tliil~k, 011 1 2  Dcwmber, 1922, Journcgali llacl sufficient 
iiielltal capacity to operate a still, :md to know it was wrong to do i t  1" 
The tlcfe~idaiit was charged \I i th  tlie unlawful manufacture of spirituous 
liquors alitl n i t h  operati l~g a distillery. Clark,  6'. J., delivering the 
opii~ioii of tlie Court, said:  ' ' l t  would lead to strange results if the 
prccctleilt \\ere set i11 this case that  a witlicss could t c s t~ fy  whether ill 
his opiliioi~ n mall who colninittcd forgery liad 'sufficient n~en ta l  capacity 
to do this aud understand that  i t  mas wrong'; or whe~licl a man guilty 
of homicide by the use of a deadly neapon had 'mental capacity to use 
a deadly neapon, mid to know it was wrong to kill.' . . . There is 
no precedellt ill the books to ask as to tlie liiental capacity to commit 
any particular crime." 

Agaiii, in [l '~l le t t  v. R. I?., 118 X. C., 1031 ( a t  p. 10&2) ,  24 S. E., 
111, Acc1.y J., speaki~ig for the Court, said : "When, therefore, the 
n i t ~ l c \ s  n a s  ashcti to state whether a car was coupled in a ilegligei~t 
mnlmcr, tlic qucstioil was calculated to elicit an opiliiol~ upoii onc of 
tllc I cry questions wllicli the jury were empaneled to dwide, and the 
objection to its competciitcy, being in apt  time, was properly sus- 
tailled. Smifh 1 % .  Smith, 117 S. C., 326; TT'olf v. A r t h t r ,  112 S. C., 
691." 
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(Fi led  18 May, 1'332.) 

1. Xpprnl and Error E c:  F' c-IVlrerc appcal is taken from county court 
the entire record nerd not br sent up on further appeal to Supreme 
Court. 

Alqmtls f rom a gcweral  count^ court  fall ing within the  provisions of 
C .  S., lCOS(cc) a r e  allo\vcd to the  Superior Court, the  jurisdiction of t he  
S~ lpe r io r  ( 'onrt bc3irig apl)cllnte u l m  questions of law or legal inference, 
nntl on fur ther  a1q)eal to  the  Supreme Court  i t  is  not desirable t h a t  the  
entire rcrord in t he  Supcrior Court  be sent up, b'ut o n l ~  such l jarts  a s  
relate to the  quc'stions to h r  reviexed x i t h  olily mater ia l  exceptions, 
l)rolwrly atnted.  grouycd and  sufficiently c o m ~ ~ i l e d  to enable the  Court  to 
u~idcrstnlid thcm without searching through thc  record. 

2. Al)peal and Error C f-Roles regulating a p l ~ a l s  are mandatory. 
The  Iiulcs of the Suprcme Court  regulatinq appeal:, thereto a r e  mnnda- 

tory and tlic C o u ~ t  will uniformly enforce them. 

3. Appeal and Error J d-Burilcn is on appellant to show error. 
The burden of s h o ~ ~ i n g  er ror  is  on the  appelIant, and  n l ien  lie has  failed 

to overcome the  ~ ) r e suml~ t ion  against  cLrror the  judgment will be affirmed. 

I~PI 'E .~L  by d e f e n d a n t  f r o m  Sinl;, J., at -lpril T e r m ,  1933, of Bus-  
COIIIBE. 
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Civil actions to recover damages for alleged negligert infliction of 
personal injuries, consolidated for purpose of trial, a n l  tried in  the 
Gelicral County Court of Buncombe County, March Term, 1933, heard 
on appeal to Buncombe Superior Court, April Term, 19:13. 

The  record discloses that Jolin -1. Baker, his nifc,  S d t i e  ,I. Baker, 
ant1 tlirce of their minor cliildrcli, Xart l la ,  Albert aud -llice, were 
iujurcd ill all automobile collision with defendant's car on 30 August, 
1931. F i l e  separate suits were instituted ill the General County Court 
by the plai~ltiEs, which were colisolidated for purposes ,f trial. S o n -  
suits \\-ere entered in tlic cases of the two adult plaintiffs, and the issue 
of ncgligencc, in the consolidated suits of tlie three r n i ~ l o ~ ,  children, was 
al~s\rerecl ill favor of the defendant. A counterclaim was sct up  against 
Nettie A. Baker, owner of the car i11 which plaintiffs n .re riding, for 
darriages to defendant and her car. On this couriterclaini, the issue of 
negligence was answered "KO," and that  of contributory negligence 
"Yes." Tliere was no ap l~ea l  from the jutlgnleilt deliyil g recovery on 
the cou~iterclaim. 

On appeal to the Superior Court by plaintiffs, the nomuit  judgments 
i n  the cases of the two adult plaintiffs were reversed, and a new tr ial  
ordered ill tlic suits of the t h e e  minor children for errors colimlitted 
during tlie trial. 

From tliese rulings, the defendant appeals. 

Joseph  IT ' .  Li t t l e  for p la in t i f f s .  
Joh,zson, S n m t h e ~ s  & Rollins f o ~  d e f e n d a n f .  

STACY, C. J. The General Comlty Court of Buncornke County was 
cstahlislied ill 1929, pursuant to cliapter 159, Public L a n s  1929, which 
brought said rouiity nithi11 tlie operatio11 of the general :,tatutes on the 
subject. J o n e s  u. Oil C'o., an te ,  338. 

It is provided by 3 C. S., IGOS(cc) that appeals in civil actions may 
be takcli from the Gclieral Coulity Court to the Superioln Court of the 
county in t e ~ m  time for errors assigned in matters of law "in the same 
malllicr as ib now p r o ~ i d c d  for appeals from the Superior Court to the 
Supreme Court"; and from tlie judgment of tlie Supel-ior Court ail 
appeal may be talien to the Supi.cn~e Court "as is n o ~ v  provided by law." 
This mriLlls that  in liearing civil cases on appeal from the General 
C o u ~ t y  Court, tlie Supcrior Court sits as an appellate court, subject to 
review ljy the Supreme Court. Cecil  v. L u m b e r  (lo., 197 N. C., 81, 
147 S. E., 7 3 5 .  

011 apl7eal to this Court, it is neither essential nor desirable that the 
entire record in tlic Superior Court should be sent up, but only such 
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par t s  tiiercof as m a y  be nccesaary to  p r e v n t  the questions sought to be 
r c ~ i c n c d .  R u l e  1 9 ( 1 ) ;  U ~ l i c n  1 % .  JIcDoltcii ,  S7 S. C., 364. I11 other 
\ \ o r ~ l s ,  the rwori l  on appeal  to the Superior Court  fro111 the judgniclit 
of tlie c o u i ~ t y  court is not,  mi l ,  txcept pc.i.linps i n  r a r e  i i is tancc~,  e. c/., 
i i w ~ ~ u i t  or (lcnlurrcr,  o u g l ~ t  not to be ~iintle tlic record oil appeal  to the. 
Sul)remc Court .  S ~ ~ i f h  I , .  Il'cras C'o., 200 S. C., 39, 156 S. I<., 1 6 0 ;  
I l u c ~ s  1 ! .  I I  aii~rc t7. I90  S. C., 343. 130  S. E., 176. T h e  1 ) u r p u v  of the 
" ~ a v  011 aplwal" i, to srt  f o i t l ~  clcnrly slid succir~c.tly the niattt rs  :is- 
signed a s  error .  X f g .  C'o. c .  Ua, r e i f ,  95 S. C.,  36. 

Objections, nl1i1.11, ulroli rcficctloli, can readily be scen to 1131 e 110 sub- 
i t a n t i d  r~ier i t ,  should be oiiiittctl fro111 a p p e l l a ~ ~ t ' s  :mignmenti  of error  
( 2 ' l ~ o v ~ p o n  F .  R. K., 147 S. C.. 412. (31 S. E., 256) ,  and only such 

'ruliiigi of t l ~ c  Superior  Cour t  a* a r e  clinllciiqctl sliould h(, brought for-  
n a r d ,  i11 ai~cortlaiice n i t l i  Rule  1 9 ( 2 ) ,  fo r  con-ideration by the  Supreme 
Court .  l ' o r t c ~  c. T , u n z b c ~  C'o., lG4 S. C., 396, 80 S. E . ,  4-13. "111 th i s  
v,ay the  srope of our  i l i q u i r ~  is iinrroncrl to  tlie identical poirits n h i c h  
t h t ~  appellant t l ~ i u k s  a re  ni:rterial mid e>..c~liti:rl, and the Court  is  not sent 
wurryi l ig  t l~ rougl i  the elitire r ( w d  to find the mattcrs  coinplai~led of." 
/ ? ~ j ~ c l  r.  b o u f h e r i a ~ d ,  186  I\T. C'., 254, 119 S. E., 2. 

Tl'c h a \  e held i n  a riumbc~r of rases that  the  ruleq, go\ en l ing  :rppc.als 
to thi,  Court ,  are  manda tory  a1111 not directory. I ' r u l f t  c. Ttyood, 199  
5. C., 7S8, 156 S. E., 126. Tliesc iliclucle tlic reqliircnlcilt t h a t  t h e  
cscc~l~tioiis alid nssigiimeiits of e r ror  shall be properly "grouped and  
stated." Kawls  7 % .  L u p f o n ,  193 K. C., 428, 137 S. E . ,  17.3; 21aylor v. 
Iltrye\,  173  1. C., 663, 90 S. E., 801;  l legzster v. l ' o ~ c l c ~  Co., 165 N. C., 
234, E l  S. E., 316. 

T h e  follonilig 1s the  substance of a l i n t  H o k e ,  ,J., speaking for  the 
Court,  had to say 011 the  subject i n  Lec c. I ja i sd ,  146 S. C'., 361 : T h e  
rules g o w r l i i r ~ g  appcals 1i:t~e becn adopted af tcr  eate~ltlcd and careful 
reflection, arid because tiley \\ere fuuntl ;lecessnry to  a proper p e r f o ~ m -  
ancc of the public b u . i ~ ~ e s s  of the Court,  riot alonc v i t l ~  referelice to i t s  
reasoliable tllspatch, but  ill g i ~  iiig the  Court  a more a w u r a t c  under-  
i tar idir~g of cnuqes on appcal.  tliercby greatly ai(lirig us  to a11 intel l igc~i t  
consideration of the q u e ~ t i o n s  presented, 311d to n deter ini imtio~i  of 
controversies on tlicir rcal  merits.  Fur ther i i~ore ,  a proper  compliance 
nit11 tli? rulcs is  f a i r  arid just to opposing couiiqel, g i ~ i l l g  tli('m, as  i t  
does, R I I  opportuliity to lrnon t h t  poiitions they will bc requi r td  t o  
d i s c u ~ s ,  so t h a t  t l i ~ y  rnny be hc t tm l ~ r c p n r c d  to aid tlic Court  in  making 
t rue  deli\ crnnrc oli thc  r ights  of tlic par t im,  the p r p o s e  nliicli KC a l l  
h a l e  inoft eariiestiy a t  heart.  Counscl fo r  appellant,  ill "grouping a n d  
stnting" liiq e x c ~ p t i o n s  and  assignmeilts of wror ,  sliould gi\ P tlic mat te r  
c-nrcflll ro~isidcrat ion,  to  the  end tha t  tlri' Court  m a y  h a r e  t h e  l~enefit  
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of his i r~a ture  judgmel~t  and fuller information as to tlie real questioils 
ill!-olrcd in the co~ l t ro~e r sy .  "I t  is not a i r  desire or l~urposc  to be 
u~lreaqonable or canctiiig i n  respect to this last suggcstioii. It is inade, 
ratllcr, with the view of i i np rc s s i~~g  upon cc1111isel our d w p  sense of the 
importance aild ~ a l u e  of their g i ~  ing to the Court, in  its dcci~ioils of 
tlicse caubcs on appeal, the benefit of their reflection and careful 
preparation." 

The  Constitution, Art. IT, scc. 8, emponcrs tlie Suprernc Court "to 
rmien  on appeal any decision of the courts below, upol any matter of 
law or legal inference"; and the  decision sol~glit to hc rc~~iewct l  is to he 
prcscelitetl in accordmlce with the malitlatory rules of tlie i3uprcnie Court. 
C n l r c ~ t  v. C a n f a r p h e n ,  133 N. C., 25,  45 S. E., 353. The Court llas 
not only found i t  necessary to adopt rules of practice, but equally neces- 
sary to enforce them and to enforce t lmn  ul~iformly.  l ' rui t t  u .  T1700tl. 
supra. 

111 the instant case, there are twelve assignments of error, all of the 
same tenor, of vhich  the following m:iy be t:lken as typical : ",lssign- 
rnent of error S o .  6 : The t1efend:uit assigns as error the ruling of his 
Honor, 11. 1Ioyle Sink, in  sustaining plaintiffs' esccptioii 25, as appears 
by the record. (R. p. 127.)" Turnillg to page 127 of the record, n e  
find the fo l loni~ig  in  the judgment of the Superior Cour t :  "Plniiltiffs' 
exception 28 is sustai~lccl and tlie judge of the county court iq o~e r ru l ed .  
nefcndant  excepts. This corlstitutes tltfcntlant's rsccpticn S o .  6." But  
what is plaintiffs' exception 25 and nlicrc can i t  he f o u ~ ~ t l ?  This re- 
quires a T oynge of discovery through the rccord. In r (  Bcvr t l ' s  17'111, 
antr ,  661; S f u r f e i 3 a n f  I-. C ' o f f o n  Xi l l s ,  171 S. C.. 119, 87 S. E., 992. 

Speaking to the qucstion as to how assipnnients of error  should be 
made and what they should contain,  I l oXe ,  J . .  delivering the opinion of 
the Court in ' I ' ho~r tp son  I * .  R. R., 147 S. C., 412, said:  "lf the  exception 
be to a ruling of the court on n question of e\idcilce, the testimony 
should be set out so i ts  relevancy can be seen. l lnd if the exception is 
to some other ruling of the court or some other matter o x u r r i n g  at  the 
trial, the ruling itself or the attendant facts and circumstances should 
be so stated that  its bearing on the controversy could he p e r ~ e i ~ c d  to 
some extent in reading the assignment itself." See, also, Ralcls 21. Lup- 
ton, w p m ;  X e r ~ i t t  v, Dick, 169 N. C., 244, S5 S. E. ,  2 ;  J o n e s  c. 8. R., 
153 S. C., 410, 69 S. E., 427; ,11cDo~ el1 I ! .  I i c n f ,  133 x. C., 5.55, 69 
S. E., 626;  Snliih v. ; l f fg .  Co., 151 1L'. C., 260; 65 S. E., 1009; C. S., 
643, and annotations. 

Notn.ithstanding tlie contlition of the record, Tie have examined the 
defendant's assignments of error-the course pursued in  Tz!/lor V. Ha!jes,  
supra-and have discovered no valid reason for  disturbing the judgment 
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of the S u p t r i o r  Court.  T h e  laboring oar, which appellant must take i n  
order to  ovc,rcoriitx the p r e w m l ~ t i o n  against error, h a s  riot brcn success- 
ful ly  ll:lncll~(l. .Tacl , ion z.. llell, 101 S. C., 336, 1 5 9  S. E., 0 1 6 ;  l ' o in -  
drxlr,- 1 % .  R. I?., 201 N. C., 833, 160 S. F:., 767 ;  Bailr!j c. AIIc.lia~~, 
198 S. C'., 63s) 1.5". E., S93. 

Llffirr~~etl.  

(Filed 18 May, 19.32.) 

Ursccnt and Di\tribution I3 b-lrrt'pnlarity in divorce proceedings ir not 
gronnd for declaring children by subsequent marriage illegitimate. 

Where in :III action for dirorcc on the g~ounds  of adultcry of' the \life 
the trial has procecdtd up011 the ii5ue of abanclontuent, C. S., 1629, and 
on the vrrdict of the jury on the lattcr grounds the nlarrii~ge has been 
nimnllcd, the judgruent thus  rcnderrd is not 7 oid, and the \\ ife's children 
by a later m a r ~ i a g c  nil1 not bc. cleclared illegitimate and thus denied tlle 
right to inlielit from their father. C. S , 279. In this cn5e an amerldnlrnt 
to tlle divorce proceedings ? L U I L C  pro tiitlc n a s  allo\recl by the trial judge. 

-IITL.LL by plaintiff f r o m  SinX., J., a t  February  Tertii, 19.32, of 1 3 1  z -  
c o v e r .  , I f i rmcd.  

X a r t u s  Erwin for plaintifl. 
Fortune (e. F o r t u n e  for defendants. 

PER C T  R I I X .  By consent n t r i a l  by j u r y  n a s  n a i r e d  ant1 t11c judge 
found the facts. J. ,I. Rced arid I d a  Burrel l  were l a n f n l l y  marricd, thc 
philitiff beiilg their  o r i l ~  child. Mrs.  Reed died sereral  y ~ w s  a g o ;  
J .  A. Reed died oil 30 September, 1031.  

J. A. Rcctl ant1 Elv i ra  Bla i r  n c r e  marr ied i n  - I \~PI  i l k  on 14 Octoher, 
1925.  Thcy  had  fiw ch i ld re l~ ,  t v o  of nliorn mere horn hcforc tlie 
marr iage.  

E l r i r n  Bla i r ,  \$hose mwitlcll nnmc n a s  E l l i r a  Ingle ,  hail preriously 
interniarriecl with C. E .  13lair. On  13 X a y ,  1984, C. E. E l a i r  brought 
quit against his  n i f c  fo r  divorce o11 t h e  ground of adul tcry ant1 ~ R U P P ~  

her  to be personally serred ~ r i t h  sunirnons. I n  r c s p o l ~ ~  to the  tliird 
issue the ju ry  found  tha t  tlie tlefcudant ili tha t  cn.e hail abaridonetl the 
plaintiff and  t h a t  they had  lived scparatcx and a p a r t  f o r  five succesfive 
ycnrs p r ~ r c d i n g  the  comri1(m~e1li~nt of the actiou. Tlie plaintiff n a.; 
given a n  absolutc di~-orcc. 



Jut igc Sillli pe r~ i i i t t ed  nli aiiielldlvelit to tlie comp1ai1.t ill t h e  action 
f o r  divorce ~ L ~ L I L C  111.0 2 1 1 1 2 ~  so :IS to  iilalie tile idlcgatiou:: :~ncl the issues 
col~l 'ur~i i  ant1 aclju@d tllirt E l v i r : ~  Reed is tlie lawful  .,\.itlow of J .  ,I. 
Iteect, ttecemxl, wci  tha t  t l ~ c i r  vhildreii : \re ciltitlcld t o  s l i r re  ill t h e  estate 
of tlwir fatiler,  subject tu the  la\^-ful r ights  of the wiclo~v. 

'I'lie s ta tute  1~rcviuualg ill force autliorizctl :UI absolute d i ~ o r c e  if there 
hntl bee11 a s e p a r a t i o ~ i  between tlic 11usbald aiicl the wif-  mid they liad 
li\-cti separate  mid a p a r t  f o r  f i r e  >ucvessi\-e years :~licl tl e plai~i t i f f  liad 
resided i n  tlie S t a t e  f o r  tha t  l)ci.iocl. C'. S., j910,  sec. lBS!), subsec. 4 aiitl 
aiiielidrncnt. Tlic issucs ill IZIair v. Blab d e t c r i n i m ~ l  these ques- 
tiom-tlic ~l inrr iage,  the  plaintiff's resiclc~ice ill tlic S ta tc  fo r  more tllnli 
five years, the abalitlonnielit aiid t h e  eepnrat io~i  fo r  the  s tatutory period. 
Ellis 0. Ellis, 100 S. C., 41s. I f  i t  be culicecled, as the plaintiff coli- 
te~iils, tliat tlic uiiieliclniei~t tlu~ic. ~ J ? * u  i u ~ c  WLLS iinpropcr, the judglllelit 
\vas uut void. I r regu la r i ty  is  ~ i o t  suificieiit cause for  declarilig tlie 
secolitl mar r iage  a ~ i u l l i t y  :mtl tlic cliildrtm illegitinlatc. C. S., 270. 

T h e  part ies  agree, if E lv i rn  Kcetl is  the  lawful  widow of J .  -1. Rcecl, 
tliat Cliecsborougl~ is tllc :icli~iiiiistrntor of J .  A. Reed's estate. J u t l g l ~ i c ~ i t  

-1fir111ecl. 

(Filed 15 Ju~iv,  1!JS2.) 

1. Register of Dceds B b-Register of cl(wls is rqu ir id  to properly 
lvgistcr and inde\ all instrun~c~nts properly filed for rchgistration. 

It  is tlic duty of tlit> register of deeds to register all instrunients re- 
cluircd or autl~orizt~d to hc rc@stCrctl and to keel) full and complete 
;~ll)l~~tbetic;ll indexes of the names uf the parties tlicreto, ant1 no instru- 
mcnt is tlet~mccl rcgistcwd until indexed as  the sttttute requires, S. C. 
('ode of 1!)31, scm. 8X2 ,  3331, rind the registtxr of dcrds m ~ d  his boiidsmun 
art! 1inb:e for loss sustaiilecl by reason of his negligent failure to perform 
his duties ill this resl)ect. 

2. Register of Decds I% e-Mcgister of deeds is liable for loss caused by 
failure to properly inde\ nlortgage filed for registration. 

J'i'htre a mortgoi.c on the vifc's lands is iiidcxed by the register of 
deeds only ill the name of the liuaban~l, the mortgage is not properly 
intl<>\;rtl and is not superior to n subwqncnt deed to tlic Innds executed 
by tlie 11nshund and uife, and n l i ~ r e  the mor t~agee  suffer; loss by reason 
of such improper registration he may recover therefor in nu action agaimt 
t l ~ c  rtsgister of dectls and the surety on his bond. 



- 

J V . \ I - ~ < I A ~  I., sl~losl)s, 

3. Jlortgagc~s 1% a-Instrumcwt in this caw ht%Itl to constilute mortgage. 

4. Indemnity H it: Pajment C a-Held: cnclorsc~rs paid note bx e\cculing 
their individual not(. and could rrcovc.r on nialrer's indemnity con- 
tract. 

5. Mortgngc's A c-\\ here moltgilgch i \  giten to secure cndorscw on 
nett. disco~intcd 113 hanlr ~ ~ k l l o l r ~ ~ d g l l l ~ l l t  talken bj  bank ofticial is 
.r nlicl. 

;11>re.\1, by dcfc~i t lants  f r o m  Hurtling, .T., at  September-Oetob(!r Term,  
1931, of C'r,.\v. K o  error. 

P l : i i~~t i f f s  brouglit >ui t  ou the oEc.ial bond of the dcfentlirut Sililonds, 
the rcgister of dcctis of Cherokee Coulitp, fo r  liis 1 1 ~ g l i g ~ 1 1 ~  fai lure  to  
o - i 1 1  a I - i t  as a p r t  of i ts wgis t ra t io l~ .  
1;. L. 1lc::ton horro~ved fro111 tlic E:rnlr of X ~ ~ r p l i y  the  $urn of $1,000 
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title to nhicli is in Maud K. Hcaton, ~ v i f e  of said L. L. IIeaton, and 
nho signed tliis ilistrumrllt for the purpose of eiicunlberi~ig said equity, 
to the cstent of same. I n  the event said Lce Watkilis a11~1 X. T. IIeaton, 
or eithcr of thein, sustains any loss or damage on account of siguing the 
note above mentioned, or ally renenal  or renewals of the same, the11 and 
in that event tlicy may sell the aboxe mentioned proper y a t  the court- 
house door in Murphy to tllc l~ighcst  bidder at public outcry for cash." 

The ackno~\lctlgmcnt of this ii~strunieiit with the p r i ry  csamin a t '  ion 
of Mrs. Heaton, was taken before L. E. Bayless, a 11ot:lry public, ~ v h o  
v a s  the cashier of the Bank of Murphy and a stockholcler ill the cor- 
lmration. 

The paper-writing was registered by the dcfclidant Simonds n h o  
entered the name of I,. L. IIeaton on the index as the mlkcr  or grantor 
and tlie plaintiffs, Watkins and IIeaton, as grantees, the tlntc of registra- 
tion being 23 April, 1024. On 26 Septenibu, 1924, L. L. Hcaton and 
Mnutl I<. IIcatoli, liis wife, conveyed to Nat t ic  Al. Taylor for value all 
tliciv interest in AIaucl I<. He:~ton's equity in tlie Rick:, houw arid lot 
tlesc.ribcd in the paper-~vritillg above set out. The  tleetl to Mattic A. 
Taylor \ \as registered 2 Octobw, 1924. Sometime after its registration 
tlic dcfrndm~t  Silnolids entered upon tlie index after the name of L. L. 
IIeatoii the t v o  \TOYCIS "and llnud." 

The plaintiffs allege that they paid the note of L. L. Heaton to the 
13:~llk of ,lIurphy and are unable to subject Maud I<. IIe#ttonls equity to 
tlie p q ~ n e n t  of their claim against L. 1,. IIeatou for ilie reason that  
Nat t ie  -1. Taylor acquired title before the name of hf;lud K. I Iento~i  
was elitered on the index. The suit is prosecuted to rc>cover daningcs 
for tlie register's ~legligcnt fai lure properly to rcgistcr and cross-i~itlcs 
the paper-writing above referred to. Upon tl?c issues submitted thew 
nns  a rcrtlict for t h  plaintiffs and the defendants cseepted and 
app[lalcd. 

n. 11. l ' i l l c f f  and n i l 1  CC G r a y  for p l a i n f i f s .  
Xoot ly  CG J o o d y ,  D. Ilritherspoon and ST'. C. ll'crkelield for ,I. J1, 

Simonc-1s. 
J .  E .  S w a i n  for S a t i o n a l  S u r e t y  Company .  

,In,i~rs,  J. I t  is the duty of the register of deeds to register all ~vr i t ten  
instruments the rr,gistration of which is required or aut iorized, and to 
keep in liis office full and complete alphabetical indexes of the names 
of the parties. No instrument is  deemed to be registered until i t  is 
indescd as the statute provides. N. C. Code 1931, sees. 3553, 3561; 
Fowle u. H a m ,  176 N .  C., 1 2 ;  Neaton  v. I i m t o n ,  196 X. C., 475; S t o r y  



N. C.] S P R I X G  TERM, 1932. 749 

v. Slade, 199 N .  C., 596. I f  the register makes negligent default in the 
p r f o r n ~ a l i c ~ c  of tliis dutv ar~cl pecuniary injury to tlie clainxmt is caused 
t11crel)y the rtgister :1nc1 111s ofiieial bolitl are liable for the resultant loss. 
Lla~ricl 7 % .  Gvcizard, 117 S. C., 106; Jtunufacturi?lg CO.  u. Ilester, 177 
S. C., 609. TT'e hare  ht~ld t l ~ n t  as to Maud N. IIeatori tlie instrument 
s~g l~e t l  hy livr :mcl her hu~hau t l  n a s  not l~roperly regiitcred and iritlesetl 
a~i t l  that  hfattie .I. Taylor was the onlier of the real property tlierciri 
described. liecxfoi~ 1 . .  l I ~ u t o n ,  sul~ra.  So the immetliate question is 
x\l~etlier tlie plniiltiffi 11;lre suffcrcd l~ccuniary loss by reason of the 
rcgi~ter 's  ~legligerit failurc: to index the ilarrie of one of tlie parties. 

The drfclidauts say that no loss has resulted to the plaintiffs because 
the itistmmcnt just rcferrcd to ncither conr eyed an interest nor created 
:I lieu ui~oii  the real property of Mrs. IIeaton. 

The  ~ t r i t i n g  purports to assign aud t ramfer  to the plaintiffs, as in- 
d ~ l i l t ~ i t y  againqt loss by their cndor~trr~eii t  of the note, certain personal 
prql'crty wliicli is not in controrersy and "the equity of $1,430 paid in 

for tlie tonrl property in Murphy k n o ~ r n  as the Ricks house and 
lot, tlie legal title to x~llich is in Maud I<. IIeaton, wife of said L. L. 
Heatorr, mid nlio signcc1 this instrument for the purpose of encumbering 
said equity to tlie extcut of the same." Tlie plaintiffs are authorized to 
hell this l~roper ty  if e ~ t h e r  of them su~ tn ins  any loss or damage "on 
accourit of siguiug the note." 

Wliat clicl tlic parties rileall by "rncumhcrilig tlle equity"? 
Mrs. Heaton executed the paper uncler seal, a i d  the only mention of 

Iicr riame ill tlle bodj of the writing 1s in the clause stating tlie purpose 
for uhicli slic affixed lier signature-that is, to "encuinher" her equity 
ill the Ricks llousc atld lot i n  order to indemnify the plaintiffs. 

1 1 1  a 1r.gul scrise to ericurnber or incunlbcr lalld is to make it subject 
to a cliargc, lien, or liability-to burden it with financial obligatiolis, 
as  debts or mortgages. An e~~cumbrauce  is any right or interest 111 land 
v l~ ic l l  1112~7 subsist ill a third penon to tlle diminution of the 1 alue of the 
p r o p ~ r t y .  Buf/crjicltZ 1 . .  Uutlcr, 150 Pac. (Okla.), 1078; Jol/nson v. 
Urztlge, 213 Pac. (Cal.), 312; ITartford Fire Ins.  C'o. v. Jones, 250 
Pac.  (Ariz.), 248, 231; First Gnlfarlan Soclcty v. Citizens Sar /ngs  '6 
I1'ru~t C ' U . ,  112  N. W. ( I o n a ) ,  87;  Black's Law Dictionary, 614; 20 
C. J., 1250. 

111 starching for the intention of the parties to a written instrument 
tliis Court has adopted a liberal rule of construction to which teclinical- 
ities and formal divisions must frequently give way. Triplett v. TVil- 
liarns, 149 S. C., 394; Berry 1 . .  L'edar ~ T ' o ~ x ,  184 N .  C., 187. Tested 
1lS this rule tlie coutract under consideration is not difficult of solution. 
The  parties obviously intended, though their intention is inartificially 
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expressed, to  create  a lien or  mortgage on Mrs.  Heaton's equi ty i n  "the 
town property i n  Xurp1iy"-the property here i n  lit igation. Indeed,  the  
contract i n  i t s  re lat ion to  t h e  clause i n  question has  been referred to  
by  th i s  Cour t  a s  a mortgage on her  l and  ( l i e a f o n  v. Ireaton,  s u p r a )  ; 
and  th i s  construction is fortified by tlie priiiciplr set fo r th  i n  Ely v. 
Sornzan ,  175  N. C., 294. 

I t  i s  argued t h a t  tlie plaintiffs h a r e  not paid tlie note  m d  h a r e  there- 
fore incurred no loss. T h i s  position cannot  be sustained. T h e  plaintiffs 
testified t h a t  they b o r r o w d  money wi th  which to p a y  th.  note  they h a d  
endorsed; t h a t  they paid i t  i n  full ,  took i t  up, and  executed their  own 
note f o r  the  aniount borrowed. T h e  bank delivered to then1 tlie note 
of L. L. Hea ton  when it  was paid.  Noreover, thcy paid interest on the  
note, and  b y  tlie ternls of the  contract their  l iabi l i ty  extended to "any 
renewal o r  renewals." 

T h e  execution of the contract was acknowledged befort L. E. Bayless, 
a no ta ry  public, who was a n  officer and  stockholder i n  thz bank, and  f o r  
this reason t h e  defendants say the probate  is  defect i re  and  the  rcgistra- 
tion void. T h e y  cite Cowan v. Dalc, 189 N. C., 684 and  L'ank v. l 'olbert, 
192 K. C., 126. 

Tlie mortgage was not m a d e  to t h e  bank;  i t  mas a p a r t  of t h e  contract 
between t h e  pr incipal  and  the endorsers; the bank was not  a par ty.  
W e  cnnnot, under  these circumstances, par t icular ly i n  rriew of section 
3301(a) ,  N. C. Code, 1931, hold t h e  ackno~rledgrnent  of the  contract to 
be invalid. 

N o  error .  

MAY 0. KETLET r. JOHK I?. CLARK AND COMPASP, CI",TRAI, BANK 
ASD TRUST COJIPAXT AiVD GURSET P. HOOD, COUMISSIOSER OF 

B A K I ~ S  FOR NORTII CAROLISA. 

(Filed 13 June, 1932.) 

1. Appeal and Error J c-Findings of fact  supported by evidence are 
conclusive. 

Tlie findings of fact by the trial court, when supporwd by evidence, 
a re  a s  conclusive a s  the verdict of a jury. 

2. Payment  C a-Where bank credits account of payee with amount  of 
check on  day  before bank closes it operates as payment by drawer. 

Where the trial court finds upon sufficient evidence that  the plaintiff 
ordered the trust department of a bank to purchase certain stock for her 
and that  the order was esecuted by a brokerage companj a t  the instance 
of the bank, that  upon notitication to the bank of tlie c?xecution of the 
order the bank sent the brokerage company a check for the full purchase 
price and notified i t  of tlie name of the purchaser, and immediately 
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charged the check to the plaintiff's account, that the brokerage comlxmy 
cleywwittd the checli in the same bank and that  the bank credited the 
account of the brokerage company with the amount of the check before 
the end of the day's business and notified tlie company of the deposit, all 
in accordance with the regular course of dealii~g between the garties, and 
that tlie bank n.as insolreut and closed its doors the next clay: Held,  
the money rcyrcsented by tlle check ~ a s s e d  from the plaint% to the 
brokerage conlpany and n.as subject t o  its orders until the closiiig of the 
bank, and thr, stock so ~urchased  was the property of the plaintiff, and 
where the 1)rol;ernge companr lias refused to deliver i t  and has resold it  
and retainccl the ruoucq- from the resale, it is liable to the plaintilf for the 
nmouut of the loss sustained by her. 

3. Appeal and Error J c-Sew trial will not be granted for lurmless 
error. 

Excel~tions relatiug to matters \\hi& could not have prejudiced the 
apl)ellant or cllnnge the result of tlle trial ni l l  not be sustained. 

4. Appeal and Error J e-Where record does not set out answer to ques- 
tion, e\ception relating thereto will not be considered. 

Where the answer to a question, the subject of an exception on appeal, 
is not w t  out in tlle record, the escc~ition ni l l  not be considered. 

3. Principal and ,agent C +Party dealing with agent is not affected by 
sccret limitation of agent's aplmrrnt authority. 

A party 1)aying the local office of a cornpally by chcck is not affected 
by the local olficc.'s lack of authority to cash tlle check whcn such lirni- 
tatiou of authority \ \-as not lii~o\vn to  him, and exception to the exclusion 
of eride~ice of secret limitatioi~s of tlic local office's authority will not be 
sustnined. 

-\ITEIL by Joliii I?. Clark  and  Company fro111 XacIiae, Special Judge,  
at  , \pr i l  Tcrm,  1932, of BTTSCOMBE. 

T h e  ~ ~ l n i n t i f i '  brought suit i n  tllc Grnera l  County  Court  to recover 
$2,333,338 allrgctl to  be the  pricc of ccrtaili stocks lmrchascd by her  
tlirougli the ( ' w t r a l  B n ~ l l i  and T m s t  Corlipany f r o m  Jolni  F. Clark and  
C ' o l n p : ~ ~ , ~  a ~ l d  ~ o t  d c l i ~ . ~ r ~ ( I .  Tl i r  ~ l a r t i e s  \ inired a t r i a l  by j u r y  and the  
judge of the  co~111ty court found ccrtaili facts,  t h e  illaterial par t s  of 
Tr hicli a re  as  follon s : 

3. T h e  Ccntr:d B a n k  and  Truqt  Cowpnny closctl i ts  doors and cenqetl 
11ui11icss on 20 S u ~ c l i i b e r ,  1930, and  nay  immetliately talrcu ch:rrge of 
b r  t l ~ r  S o r t h  C'arol~iia Corporat ion C ' o ~ i ~ l ~ ~ i s s i o n ,  vl l ich 11ns bcen duly 
surccetletl i n  *aid n ork by the  C o m m i w i o ~ ~ c r  of 13ailks of S o r t h  Ciarolin:r. 

4. On o r  1)rior to 1 T Nor enitwr. 1930, 31ny 0. Xellcy ortlc~rctl and 
tlircctctl the  t rus t  c lcpart i~le~i t  of the Central  B a d <  and Trus t  C 'o~~ipnuy ,  
with vllicli sI~t> was doing husincs5 a t  said tinic, to p u r c l ~ a ~ e  certain 
stocks d w c r i b ~ d  i n  tlie complaint.  S a i d  order  was t ~ w c u t e d  by said 
C e n t r d  Enilk :111c1 ' lrust C ' O I I I ~ ~ I ~ J ~  througli J o h n  F. Clark atid Corn- 
pnrly. stock brokers, x i t h  local offices ill Als l i e~ i l l e ,  S. C., ant1 nit11 
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membership on the Xcw York Stock Exchange, and other exchanges, by 
purchasing said stocks on the S e w  York Stock Eschlngc  on 18 S o -  
vember, 1930. Tlie Central Bank and Trust Company, llrough its bond 
department, was immediately notified of the execution of said order 
by said Jolin F. Clark and Company, and of the amou~i t  of the purcllase 
price. The  purcllase v a s  duly confirnied by John  F. Clark and Com- 
pany n h o  wore thereupon notified by the Crntral  Bank and Trust  Com- 
pany's bond department of tlic name of the purcliascr on 18  Sorcmber,  
1030; and a clleck signed hy the Central Bank and Trust C o m p m ~ ~ - ' s  
bond dcpartmcnt, and drawn on said bank, covering tlict full an~oun t  of 
tlie purcliase price of said stock mas, on the forenoon cf 19 S o ~ o ~ n b c r ,  
sent by messenger with letter of confirmation, by the bond tlepartmellt 
of saitl Central Bnnk and Trust  C o m p a ~ y ,  to wit1 John  F. Clark and 
Colnpang mid tlic amount thercof was pron~pt ly  c1i:lrgecI to the nccwnt~t 
of the plaintiff, N a y  0. Kcllcy, by saitl bank. Jolin F. ?lark and COIIL- 
paliy tlicreupon duly rccei~etl  and accepted snitl rliccb sent it 11y tli? 
Ccntral 13ank and Trust  Con~pany in full p n p c n t  f o .  said storks oli 
10 Norcmbcr, 1030, and on saicl date dcpositctl Fame in the 1I:lynootl 
Street Brancli of saitl Ccntrzll B a l ~ k  and Trust C ' o n i p ~ ~ ~ y ,  nl irre s:iitl 
Joliu F. Clark and Company hall been doing a badiing bu-incas :111(1 
lrecping an account for a long tinic. Said clicck was, \ \hen dcpnsitctl, 
cndorsctl by rubber stmnp for tlcpodit to crcdit of snit1 Clark :11d C'onl- 
pnny and same was duly credited on said date to the account of said 
J o h n  F. Clark ant1 Company son le the  prior to 2 1.m. of said 19 
Norember, 1930, and before the time for closi~lg the tlcors of the bank 
for the day ;  all in accordance nit11 the custom and pravtire of thc said 
John  F. Clark and Conipaliy mid saicl bank in 1l:~lidling si11li1:ir 
transactions. 

3. Tlic Ccntral Bnnk ant1 Trust  C o m l m ~ y ,  i~lcluding its IIaywootl 
Street Brancli, did not 01)en its doors for busi~iess 011 30 Xo~eniber ,  
1030, mid n n s  tlic~i ant1 is I I O K  insolrent. and its affnirs a rc  being 
liquidated nucl wound u p  by t l i ~  Co~rlniissio~~cr of 13:lnks of Sort11 
Carolina, as aforesaid. 

6. S o  official or employee of the Central Bank a d  'Trust Con~pally 
had ally kllonl(dge on I 9  N o ~ c m b c r ,  1030, that tlic b n ~  k nould not be 
open for business the nest (lay. 

7 .  Jolin F. Clark ant1 Coml~ally, and their nlain offir- in Sen-  york 
City, n ere duly notified 1,- saitl Hayn  ood Strcct Urancli of the Central 
B a l k  and Trust Co~iipany of the deposit to  their crctlit of snitl cheek 
corcri~lg the purchase price of said stock so purchased by Alny 0. 
Kelley, and of the amount to their credit a t  the close of business on 19 
Norc~nbcr ,  1030, by code telegram sent at 2:49 p.m. by said bank, 45 
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nlinutcs a f te r  t h e  closing hour  of tlic bank for  the  clay; all  i n  actwdal ice 
nit11 the custoiri a ~ ~ d  pract i re  of the  partles and  the instruct iom of 
Jolm F. Clark  ant1 ( ' o r i i p i ~ ~ y  tliwctofora gir ell said bank. 

S. T h e  elitire tr:insactioli n a s  conductccl in  fu l l  acw~rcla~lce n i t h  the  
practicc and  c u s t o ~ ~ i  of J o h  E. Clark  alitl C'onil~:i~ly i n  clealing M i t h  t h e  
C'entral B a n k  and  T r u i t  C'onipany. 

9. -1 resale of the  stocks liurcliascd by J o h n  F. C1a1.k ant1 Corilpnliy 
fo r  the  benefit of the plair~t l ff ,  n a s  made  on the S e w  Y o r k  Stock EL- 
change nit11 t h e  pretended pcrniission or au thor i ty  of the  salt1 Chief 
S ta te  I3n11k E x a ~ i n n c r  then ill cliargch of tlic affairs of tlie Central  B a n k  
and  T r u s t  C'ompauy on or  about 2 1  Norelriber, 1930, hut ni t l iout  tlie 
kno~\let lgc,  consent, authori ty ,  or permi iz lo~i  of the  plaintiff, or a n y  
agelit of hcra, a n d  011 the  repreic.lltatioi~s by a n  agent of d d e n d a l ~ t ,  
Jolin F. C'larli and  Company,  tha t  the  clicck girel i  fo r  the purcllasc> 
money of the said stocks liar1 not cleared on 19 Sovrrilber, 1930, v11icl1 
r e p r w c ~ n t a t ~ o n  n a s  false i n  fact  m t l  ill law. 

10. 0 1 1  2 1  ? \ ' o ~ c n ~ b e r ,  19.30, ant1 i n  ariiple tiriie f o r  said Jol ln F. Clark 
and Colnp:~ny to r q ~ u r c l m ~ e  w i d  stot'Lq on salrl SI~W york Stocak E x -  
cli:~iige btfore the hour  fo r  closiiig said cacaha~tqi, fo r  thc tl:iy, tlic said 
C'h1t4 S ta te  I-lanl; E s : u i ~ i ~ ~ e r  li:r\ 111g l e a r ~ i t d  tliat a le1 check  IT c ~ i  115. 
tlic C'etitrirl 13nl1k a ~ l d  'l'ruit Coinpnny i n  pa>illc.nt f o r  s:rid itot.l<i, lint1 
clcnrtd am1 11:id ac'tually b t ~ n  cwtlitecl to the u c c o u ~ ~ t  of Jo111i F. ( ' lark 
:illtl ("oinpany oil 19 S o r c l n h r r ,  1930, colltrary to the reprc>w~~t: \ t ionz 
of q:~itl Joliii F. ('larli mcl ( 'onip:n~y ill t h a t  rcxspccat, r c q n r ~ ~ t c t l  nlitl 
tlirccted said J o l m  F. ('1:lrli and ('011lpai1y to rcpurc1l:rw f o r  the bcntafit 
of plai~l t i f f  tllc stock, so soltl hy tllcm for  tlie allcgecl rcaqoll t h a t  the  
cahccab g i ~  (11 f o r  their  or igi~xrl  purcliazc llacl not cle:lrcd, a? :iforc*aicl, but  
saitl J o h n  F. Clark  mid Con~par iy  n r o i g f u l l p  and n n l a n f u l l ~  i(~fusccl 
.o to do a ~ ~ d  111forn1cd said Chief Stat,, Bank  E s a m i n c r  t h a t  t 1 1 ~  matter  
had p - w l  out of tlic c o ~ ~ t r o l  of t h e  local officr, a i d  tha t  1 1 ~  ~ o l ~ l c l  
h a l e  to takct it up  n ~ t h  their  9 c r r  york officc. 

11. Jol in E'. ( ' lark and  ( 'oinpany did reiell  saitl stoc.lr5 of May 0. 
K e l l e -  on tlic Kcn 'I-orli S tork  Escl lange under  t l ~ c  circunistance. :11t(1 
on the date  nlcntionccl i n  the  colilplaint i n  this  action, : i i~( l  t l ~ t  r e ~ l p o ~ i  dicl 
actu:rlly rereive the  proceeds of bald sale ant1 have n r o ~ ~ g f u l l y  a11d 
u l l l n ~ \ f u l l y  converted sanic to their  o n n  use, anel nolv refuse to  t u r n  
wine  orc r  to plaintiif,  or to  rctur11 to her  t h e  original purchase rno~icy 
paid hy her  f o r  *aid stocks, or to make ?ettleincnt of a n x  sort nit11 said 
plaintiff. 

12. T h e  :~rnount  of said origirlal purchase pr ice paid by plaintiff 
through J o h n  I?. Clark  and  C o i ~ l p a r ~ y  f o r  said stocks amounted to  
$2,.533.38; and  there is  no e\ idc~icc  before the court s l io r~ ing  or  tending 
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t o  sllou the  a n l o u ~ l t  fo r  nLic11 snit1 ~ t o c l i s  n e r e  resold by said J o l m  F. 
Clark  ant1 Coinpnnp 011 tllc S e w  Y o r k  Stock E s c l m i g e  a f te r  tlie pur -  
c411;1rc t l ~ c w o f  by plailitif-f, ns aforesaid. 

Tlic c o u l ~ t y  court gar c the plaintiff a jutlgn~elit  agilinrt J o l m  F. Clark  
a i ~ t l  C ' o n ~ l ) m y  for  $2,333.35 v i t l i  i l~ tc rcs t  f r o m  19 Xove~ilber ,  1930, 
aiitl costs. 0 1 1  appeal  to the  Supcrior  Court tlle jutlgmcnt was affirmed, 
alitl C la rk  alltl L 'oi l i l ) : i i~ e s c ~ p t c d  and  a p p > n l e d  to tlie Supreliie Court ,  . . 
assigmllg error .  

-\n.iarh, J. Tllc escel) t iow takcn bx t h e  appellants i e la te  to the nd- 
111issiol1 nild c s r l u ~ i o n  of c.videl~c*c :illtl to tlie denial of tlieir motion 

c:~sll c l i ~ l i s  the plaintiff,  n-110 hat1 pnitl thc  1)ric.c of the  stocks? was not 
:~ffcctctl by the lilliitatioll of n.liicli she lmtl 110 lillo\vledge. Tl ic  b ro l ie r~ ,  
lla\.ilig f:lilccl to act-oullt to  tllc l)lnintiff, a rc  respoiisik~lr f o r  her  loss. 
T l ~ c w  was uo error  i n  denying the  ~ n o t i o u  for  nonsuit.  

of tlic cscc1l)tiolls nfl'ortl 110 ntlcquatc cause for  a new tr ia l .  'l'llc first five 
w f c ~  to coi~versntions with ou~ployecs iii tllc local offices, tlic "c1e:iring" 
of ( * l l ( ~ k s ,  o r  to so~lie  11yl10tll(~ti~al o r  collaternl i ~ i : ~ t t c r  v.l~icli, 11.e tllilik, 
c~oultl ]lot have b w ~ i  prc~jut1ic~i:il to tile tl t~feil(la~its,  :11i(1 the wvc~lt l i ,  
c,iglltl~, :llitl ~ ~ i l i t l ~ ?  to i~ ln t tc r s  ~1.llic11 ~voul(1 ~ i o t  inodify the co~i t r :~c tua l  
r o l a t i o ~ ~  lwt\\.c.cii t h e  l ) l a i~~t i iY n i~ t l  tllc tlcfcntlalit.~. 'l'lic: a i is~ver  to  tllc 

sllow ;I w>trictioll  iinposetl by tllc Scw York  ofice up011 the 1oc:il officw 
i n  ,\slleville to  ~ l l i c l l  t h c  p la i~ l t i i f  I ~ ~ I S  not n par ty .  Ui)o11 nil csan l i i~~a-  
ti011 of tlic ~,c,cord \Ye find 

S o  error .  
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1. Assault 1% a-In order to con\iction of assault thr State must pro\c 
intt'nt or criminal ncgligrnw pro\imately causing injui J . 

2. Smnc-btatc must pro\e intentional or reclrlcss riolntion of trntfic 
statut(~ in 0 1 . ~ 1 ~  to ron\ict auto dl'ixer of assault. 
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\\as "guilty of simple assault." T h e  judgment of t h e  court  was t h a t  the  
t1cfelid:ilit p a y  a filic of $15.00, f r o m  which judgment  tlie defendant 
appealed. 

A l f f o i ~ ~ i e ! j - ~ ~ ~ ~ ~ r r a l  I l r u n z m i f t  and A s s i d a n t  At torney-General  Scazc*ell 
f o r  f h c  S ta te .  

. l r ~ ~ z / i c l d ,  S l tcrr in  cC. I ~ a m i t a r d t  for defendant .  

I ~ ~ ~ ( : I ) E s ,  J. T h e  escep t io~is  rrlietl u p o ~ i  by the defendant a re  take11 
to tllc fol lowi~ig i~iutruct ions given by tlie t r i a l  judge to tlie j u r y :  

( a )  ",\lso, g e ~ i t l c w ( w  of t h e  jury,  the  court calls your  at tent ion to a 
l ) r i~ lc ip lc  of law tha t  nhcrevcr  a rllail ~ i o l a t c s  a n y  h.s, nliicli  l aw is  
enactctl f o r  the purpose of p r o t e c ~ i n g  other  people frorr il l jury, or pro- 
t w t i ~ l g  l)rol)cxrty f r o m  in jury ,  nnd, as  a result of that \-iolation of law, 
lic ii i jures a ~ i o t l ~ c r ,  lw is gui l ty  of a battery, and  if the  bat tery should 
p r o ( 1 u c ~  death lic ~ o u l t l  be gui l ty  of a t  least manslaughter .  I n  our  
8 t :1 t~ ,  g c ~ ~ ~ t l e ~ i i c n  of tile jury,  n-e hi t re  a number of statutes c~iactet i  
by t l ~ c r  1,c~gislaturc fo r  tlie pulyose of p ro tec t i~ ig  tlie l i ~ e s  a n d  limbs of 
t1io.v lwol)le who usc tlic liigliways. Tlicse statutes a r e  ellacted to goverll 
t l i ~  u.w of :lutoi!iohilc's upon thc  liigliw;~y, spoken of f~-ecjuclitly as  tlit. 
tr:~fkic rq+tiolls, nud n l l r r c v r r  oiie of tlicse traffic : q u l a t i o l i s  tliat 
: IW c > ~ ~ : l r t o ~ l  f o r  the  purposc of protecting l i fe  o r  l imb on  the lligliways 
is ~ . i o l ; ~ t c ~ l :  a~ i t l ,  as :I r c d t  of t h a t  violation, sollie olicL is ir~jurccl, tlie 
~ H W I > I I  ~v l io  yiolntos t l ~ c  law is gui l ty  of a battery, and if lic kills soiiie 
ollc, ill s11cl1 v ioh t ion ,  lic is gui l ty  of 111;111~1aughter." 

( b )  ' .Sow, t l i ~  court c1iargc.s ,you :IS :i iiiattcr of l a v  tliat, if you do 
fiild, alitl fi~ltl  b(yo1it1 ir rc~asonnblc doubt, tlint L\glicw did ~ i o l a t e  tlie 
traffic laws, m t l  you fur t l icr  fiiid, a ~ i d  find beyond a r w s o l ~ a b l c  doubt, 
t11:1t tli:~t T-iolntioii of tlic traffic lan. by Ag~!ew was tlic :?rosim:~te cause 
of tlir  i11,jur~. to Iruskcy, tlicri i t  would be your  d u t y  to rcturli a ~ e r t l i c t  
of guilty." 

r , 1 lie tlefc~idnnt asserts tliat the  foregoing instructions x e r e  erroueous 
for  the, reason tha t  they declare t h e  rule  of civil l iability ill a n  action 
for  cl:~ln:~ges rntlicr tliali tllc rule  of crimirial l iability u p o ~ i  a11 indict- 
11i(~1t f o r  assault or assault ~ r i t l i  a tlcadly n.cnlJoli. T l ; c  decided cases 
: ~ r c  to t l ~ c  cffcct tha t  if admit ted or  provcn facts  co l~s t i tu te  a n  assault 
or : I F S : I U ~ ~  v.itli a dcatily neapoil,  the same state  of facts  constitutes 
t h e  czrilnc of rna~islaugliter if death ensues as a p ros i i~ la te  rcsult. 8. c. 
IAYI~ , I~ ,  S8 S. C., 6 1 5 ;  8. 1 . .  S u d d e r f h ,  IS4 S. C., 7 3 3 ,  111 S. E., 828. 
.\lso, i t  l ~ i u s t  be co~icetl(d tliat thcrct is au thor i ty  i n  this  S ta t (>  su:~portilig. 
tlic i~ i s t ruc t ions  gireli  to the  jury by the t r i a l  judge. d. 1 % .  (;aslr, 1 7 7  
s. C.,  59;) 99 S. E., 3 3 7 .  H o \ r e w r ,  there sire m a n y  decisions iritlicatil~g 
that  tlicre is still n d i f fwc~ice  betnccli civil ant1 c r i m i ~ ~ a l  liability fo r  
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i l l juries l ) roxi~i iatcly caused by a violation of statutes designed and  in-  
teilelctl to protect a1111 safepuartl  l iunian life. F o r  example, i n  S. I > .  Mc- 
Ice). ,  173 S. C., 761, 94 S. E., 6%) t h e  C'ourt s a i d :  " T h e  newli ericc g .  

<cue i n  a iinlst be s o m c t l h g  nlore t h a n  is requiretl on the  t r i a l  of a11 il. 
clr i l  action, but i t  is  sufficient to he submitted to  a j u r y  in  a crirrii~lal 
proscc~ution if i t  is  l ikr ly to  produce death or p a t  bodily harm,  and 
ill tlliz case the t lefcn~lant  could reaso~iahly aiiticipate m w t i n g  some one 
a t  the  cros-ir~g, and  to approach it  a t  a ra te  of sl)twl twice tha t  a l loned 
hv the S ta te  s tatute  a i d  four  times that  allon-ecl b r  tlie ortlil lal~ce 
\t itliout reducing the  specd and  witliout signal i s  cvitlence of rechleisriess 
~1liic11 juitified s u b i n i t t i ~ i ~  tho of gui l t  to the  jury." Subse- 
q u ~ l t l y  111 A)'. 2'. Rozintrec, 181 S. C., 533, 106 S. E., 669, the  ( lourt  
haid : "The degree of negligence necessary to be sllonri on a n  i n d i c t m t ~ ~ t  
f o r  ~ l i n ~ ~ s l a u g l ~ t c ~ r ,  where a n  u l i i ~ l t c n t i o ~ ~ a l  killing i i  established, iq such 
ret*klc>q~~i(qs or c a r e l e ~ s ~ i e ~ b  a s  is iiiconi1):1tiblc with proper  regartl fo r  
11ulil,i1l l ~ f e .  Alga in  ill A'. t .  I ' d ~ n e r ,  1 9 7  N. C., 133, 1-17 S. E., 817, t h e  
Court  a p p r o \ e d  the fol loninq instrwtioi i  to the j u r y :  ( ' i f  you a r e  
s:ltikficd b e v o ~ ~ t l  a reasonable doubt froill the cvitlencc tliiit tlic tlcfentl:rnt, 
l 'al~licr,  \ \ a 5  gui l ty  of culpable ~ icg l ige l~c~c  as  1icrc.tofore c~spl,~ilicd to 
you 1,y tlic c80urt, or crirnilial negligcncc, and tha t  >:lid c*riminnl ncyli- 
g ( J ~ i c ~ , ~  nn- tlie l~roxilriate cnu-c of the tl(.:ttli of 3I(~iic~1111ei11ir~r, i t  noultl  - 
lie ycur  du ty  to ct:mvict the d ~ f ~ l l t l a n t . "  P u r m i n g  the tliscussiorl i n  the  
u p i ~ l i o ~ i ,  i t  is declared : "I t  is, hon c,rer, practically agrc(.tl, ni thol i t  re- 

1 1 x 1  C I I ~  i l l  jur) to  the l)tlrmn, and i~ i n  itwlf clailgcrous, autl death 
cliiue., t h e  lwrsoll v i o l a t i ~ ~ g  t h e  s tntutc  is gui l ty  of nla~islaughtcr  a t  
Itaqt, ali 1 ,  urltlc,r some c i rc~un~s tmcc~s ,  of nlurtlcr." 1;lic same idea n a i  
c-.1)~tmwl in S. c. Gray ,  110 S. C'., 697, I04 S. E., 647, i n  tlieqe v o r d s :  
( 'He 11 a. rc1.1- careful to dictil~puisll  betncen ~icgligc~nce occaqioning 
11;ll~i:~pe out of n h i c h  ariscs a c i ~  il ar t ion ant1 tha t  rechlris cliireg:~rd of 
1111111;11i life n h i c h  constitutrs a clnirn~." etc. See AT. 11. iS~irI t l , r fh ,  184 
ST. ('., 753. I14  S. E., 828; A'. I , .  1 , u l ~ c r l n h .  185 S. C.. 412. 121 S. E. - - 
, . I . ' :  S. 1 % .  Saffrrf icld,  197 N. C., 692, 153 S .  E., 155. 

hZarl;fr qtlv, tlie question of 1:rw p r c s c n t ~ d  by  the  csceptions i s :  W h a t  
rnnqt 1 1 1 ~  state show in ortler to make out x p r i m a  facie Case of awault  
o r  a<-nuIt n itli a deadly weapon o r  manslaughter  resulting f r o m  a n  
:~utomohilc  collisio~l n h c n  the  autonlobile is  being oprrated by a de- 
f( .nf l ;~!~t  i l l  r iolat ion of a s tatute  designed a d  intended t o  p r o t ~ c t  arid 
-nfcgn:~rtl 11uman l i fe  ! 

r 1 1 1 1 ~  t ~ ~ l ~ ~ l n o n  lan- roncept of awault  n as t.sprcssec1 by Gac ton ,  J., i n  
S. r .  ~ ) a r i \ ,  23 N. C., 126. as  follolrs: "-In assault is  a n  intentional 
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attempt, by violence, to do an in jury  to thcb person of another. I t  must 
be intcnfional--for, if it  can be collected, notwithstanding appearances 
to tho contrary, that there is  not a preseiit purpose to do an injury, 
there is no assault. . . . The  intention as well a; the act makes 
ail assault." This  definition was approrcd in S. v. Hemphill, 162 N. C., 
632, 109 S .  E., 834, ~ r h e r e  it is said:  "There must be an  intent to in- 
jure . . . though this intent may be inferred by tl-o jury from the 
act, and when the act itself is unlawful, tlie intent is immaterial or 
will be presumed." 

Obviously tlie intentional violation of a statute d e ~ i g r e d  and intended 
to protect life is a criminal act within thc contemplation of lam, and 
up011 i~itlictmtwt and con~ictioi l  therefor, subjects the offending party 
to ln~nishment for the wrong done thereby to society in  general. I n  
sucli c ~ c n t  the State woultl make out a prima facie 17ase by offering 
proof of such violation sufficirnt to conr ince the jury tleyond a reason- 
able doubt. But if the State undertakes to establish a crime resulting 
in injury to a specific persoll, it  must offer proof wliicmh convinces the 
jury beyond a reasonable doubt that  there was an in t tn t  to inflict in- 
jury or tliat such injury n as proximately caused by criniinal ncgligcnce. 
I n  sucli CT ent, crinrinal ncgligcncc imports a reckless disregard of conse- 
q u c n c e ~  or licedless indifference to the snfcmty and rights of others and 
must 1)e sucli tlint the guilty party could have reasonably forcscen that  
tlentli or bodily in jury  vould be the probable result themeof. That  is to 
say, if the jury shoultl find beyond a reasonable doubt that the defend- 
ant i~itentionally violated a statutc, designed to protect life, and should 
fnrtlicr find beyond a reasonable doubt tliat such violation n a s  tlie 
proximate cause of the illjury or death, then the defendant would be 
guilty. Or  if the jury slioultl fintl be.011d a reasonable doubt that the 
clcfendant violated sucli a statute and such violation evir~ced or disclosed 
a reckless disregard of consequeiices, or heedless ind fference to the  
rights of others, and that  the defendant could have rea:onably foreseen 
that death or bodily illjury would probably result tl~erefrom, then such 
violation voulcl constitute criminal negligence, and if the jury should 
further find beyond a rca~onahle doubt that  such criminal negligence was 
the proximate cause of tlie in jury  or death, the defendant would be 
guilty. 

I n  cascs of the instant type, intent, or its equivalent, that  is, reckless 
disregard of consequences or heedless indifference of the righ;s of others, 
is still a necessary element of crinlinal responsibility. While, of course, 
in such cascs intent may be presumed from the act itselr, notwithstand- 
ing such presumption is not conclusive or irrebuttable. The  case must be 
submitted to the jury with proper instructions from the trial judge. 
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The re fo re ,  ill o r d e r  t o  ~ r a r r a n t  convictioii  ill cases of : w a u l t :  n s w n l t  

~ v i t l i  tic.aiily n.c:lpon o r  l ~ ~ u i ~ s l a u g l ~ t e r  g l v w i i ~ g  o u t  o f  a u t o u ~ o l ~ i l e  colli- 
sion,  i ~ i r o l \ . i l i g  t l lc ~ ~ P : I C ~ I  of a s t a tu t e ,  t h e  S t a t e  m u s t  OECT proof of 

r c l u i s i t e  tlegrce t l ia t  t h e  i n j u r y  n a s  intentional o r  t h e  p r o s i m ~ t c  rcsul t  

of c r in i inn l  ~ ~ c g l i g c l i c r .  T l i e  escept io l i s  of t11c c!efcn(la~it t o  tlie in-  

s t ruc t ious  g i r e i i  a r e  sust:rilit.d. 
K e ~ v  t r i a l .  

1. Munic ipal  Corpora t ions  I a-Held: o ~ n e r  of ad j acen t  l a n d  h a d  ease- 
m e n t  i n  s t r e e t  a n d  could  r e c o l e r  special  d a m a g e  causcd by obs t ruc-  
t ion.  

TT'hcre t he  o\\.ner of land subdiritles a portion thcsreof' into lots and 
plats tlic same sho\ving st l , tvts thercon, and rescrres :in unsubtlividecl and 
unl11:rttetl lx;rtion, a n d  the  dedication of the  s t rer ts  to  the 11ab~ic  is  
ncw.ptetl by the  city, and one of tlie s t ree ts  so detlicatcd constitutt3s the 
o1111 rcasonnble access to tlir land r c s e r ~ e d  by the owner :  IIc'ld,  the 
use of the s t r e i~ t  is  a n  I~clonging to ant1 al,lrurten:riit to tlic 
lrrolit'rty rescrred by the  owner. and  u l v ~ n  the c l o s i l ~ ~ :  o f  sucli s t r i ~ ( ~ t  to  
s ~ e l i  rescrved land thc  o\vller lins suffered tlwmage dift'crerlt, riot ollly in 
ilvrree but also in kind f rom tha t  sustained by the 11ul1iic gt'neraliy, ~tiitl 
ma:- rt>corer the  dam:tws caused his Sand by re:rsoli of suc11 \\.rollgful 
obstruction of the  street  hg the  city or a th i rd  person. 

2. Same-Admission of evidcncc  a s  t o  dimlage sus t a ined  b y  wrongful  
obs t ruct ion  of s t r ee t  he ld  n o t  e r r o r  i n  t h i s  case.  

Al t l iou~l l  the  nicasure of dama:c~s recurerable by the owner of land 
having a11 easement over a n  adjacent strcc3t for  the  wrongful ohstruction 
of the  street  is  the differencr in  the  fhir market  value bcfore and a f t r r  
the \vr(:ngful ohstruction, the ndmissiol~ of testimong thnt  thc  plxintiE's 
land \vas dauinged by olie-half i ts  value will not be held for rcvcwiblc 
cr ror ,  thel,e being other el-irlence a s  to the  value of the land mcl the  court 
l ~ n ~ - i l i g  correctly illstruc.tcd the jury a s  to t he  ~utrnsure of t l a l u n ~ t , ~ .  

3. Evidence  D f-Admission of tcstinlony i n  explanat ion  of impeaching 
ques t ion  a s k e d  o n  cross-cwimination held  n o t  e r ro r .  

TYliere the value of the  plaintiff's laud i s  in issue in a n  action and he 
has  testified tha t  t he  land was  wor th  a certain amount,  and or1 cross- 
t,xaminntion h e  is aslied if he did not know t h a t  the  land had riercr b'en 
~ o r t l i  the price stated a n  e scep t im  to tlic admission of h is  tc.stimony 
on redirect examination tha t  the  defendant had offered h im tlic price 
st:rted for a 11ortion of the  land will not be sustained, the tt'stimony 
being competent in i ts  relation to the cluestion asked on cross-examination. 



CIVIL ACTIOS,  before ,llacRae, Special J u d g e ,  a t  Octo i~cr  Term,  1931, 
of I 'A~Q~~TAsI ; .  

1 1 1  the first case Elizabctli  C i ty  filed a l ~ e t i t i o ~ i  on 14 Apri l ,  10%, 
to cwi~tlcrn~i f o r  public use tlie 1:111d tlescrilml i n  t h e  1:etition. I t  x a s  
:~llcgecl t h a t  I':lii..abetli C i ty  was a tellant ill common of said l a i d s  and 
o ~ v i i c ~ l  n o~ic-half  iiitcrcst t l~cre in .  Tlie t l e f c ~ ~ t l a ~ i t s  filed : l a  aiiswer deny- 
ilig tlic o n . ~ ~ c r e I ~ i p  of :111y of %\id lalit1 by  t h e  city, and fur ther  alleged 
tlitrt tlic c i ty  lint1 treq)nssetl up011 tlie la~icls of defcnd:iiit alicl built n 
p i l ~ c  lilie across their  l)roperty, a l ~ d  p r ; ~ y c d  t h a t  claniagcs therefor slioulil 
1)c :wc.;scrl. Tl ic  issue of owucrsliip v a s  dcter~i~i i ie t l  by a ju ry  a t  tlle 
Ja i i l~ i r ry  Toriii, 1020, in  favor  of tlcfelitlnlite. T h c r e u p o ~ i  judgnient v a s  
c~itoretl  tlc,creci~ig t l ~ t  the  defcntln~its i n  tho first case y:ere tlic oxiiers 
ill fee of the property, nlid furtlicr,  t h a t  t h e  cause be rc~ilailtlecl to  the 
calcrk to l)rowcd wit11 the col ldcni i iut io~~ tlicreof. Tliere:~fter on 13 
* \ u p s t ,  I!)", tlie 1)l;~iiitifTs ill tlie sccoli1.1 sui t  i~is t i t . .~tcd nil action 
:~gaiiist E1iz:ll)etll C i ty  and otlicra, :rll(~giilg t h a t  the defoiidant city h a d  
roiistructccl :\ building across Kiluoli Street  and  tl~crc'cy clcprired t h e  
1)1:li1ltitfs of nccvss to p r o p c ~ t y  ownctl by  tliciii and  f o r  the use of n-liich 
\Vil,oli Strcct  liatl bccll la id out and  tledicatctl. D:~rii:lgcs ww sought 
1,. tlic p l ;~ i~ l t i f?s  ill tlie ~ ~ 1 1 1  of $j,C100. T h e  city filed :ti1 answer ail~liit-  
tiiig tha t  it 1i:1t1 c*oiistructcrl a builtliilg across a p o r t i o ~ i  of \\'ileon Street,  
but drnicd tllxt t h e  pl:li~itiEs h a d  ally r ight  to  use same, riicl tha t  if sucll 
riglit li:i,l ever csistcd, the 1)1:1i?ltiffs \\.clsc estopped to nsscrt the sallie. 
- i t  tlic J nllc Tcrlii, 1931, lmtli c i w s  \\-ere col~.;olidntctl nut1 commis- 
s io~iers  \ v ( w  :~ppoilitctl to assess the  dani:lgcs resultiiig fro111 the con- 
clcn!r~atioii of c c r t a i l ~  lots wt O L l i  011 the Skinlicr and  Gr(7gory l ~ l a t ;  :uid 
: I ~ P O  to n.;scss tlic tl:iln:lgc>s, if : I I I ~ ,  sustaillecl by the Grcgorys by v i r tue  
of the closing of TYilso~i Strcct  by tlic city. Tlie comliiissiol~ers filcd n 
report  a\\-ardiiig cer tain i tems of damage, illrlui!ing nn i tem of $300, 
fo r  tlnili:rgc> to tlic prolwrty of tlic G r c g o y s  caused by "tnkilig ' W i l . w ~  
Strcct." E h q t i o i l s  x c r c  duly filcd 1,- both p:~rtiee and  the  cause Tvas 
tried i n  tlie Super ior  Cour t  :rt the October Tcrni,  1031, upon the  fol- 
lowing issue: "TYliat cl:~ni:lgc, if ally, is t l i ~  1)laintiff. 1%. C. Gregory, 
elititloti to recover of tlic defeiiiiant, c i ty  of Elizabetll  (.'it?, by r e a w n  
of tllc closiilg of Wilsoli Street  I" T h e  j u r y  mlsn-cretl tlic issue "$1,000." 
.lpp:lr(wtly, a l l  other iteiils were settled esccpt the cox t r o w r s y  as  to  
tliE closiug of Wilsoii S t r w t .  Judgment  n x s  proiiou~lcctl upoil the  
Verdict, and  t h e  ci ty  appcalccl. 

T h e  c ~ i d c i i c e  tc~itlctl to show . tha t  the fa ther  of plaintiff, Gregory, 
oniletl n certain block of Imltl lying north of tlic S o r f o l k  ant1 Sout l i c r~ l  
Rai lroad Conipa i~y .  N n n y  years  ago a portion of this 1 a . d  was platted 
a l ~ d  suht l i~idct l  into building lots. Tl ie  plnt n a s  made i n  February ,  
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trac3t. I l e  ]~ l :~ t rc t l  nlitl subtli\-itlctl a p o r t i o ~ i  t l ~ c w o f  ai~cl 1:litl out etrcets, 
i ~ ~ c , ! u ~ l i ~ i g  K i l ~ o ~ i  Srrc'ct, i ~ i  ortic.r to f u r ~ i i a l ~  :1p1~ruacsl1 a1111 : w e s s  io llis 
rc , l i ini~~iug 1:i~itls. Tile, er\~itlcnw oli'eretl ill fayor  of tlio Ia~ i t lo \ \ .~~c , r  re l~t ls  
to  slioi\- t11:lt \Yi!soll Strcct  :itfu~ilctl aiiil funi is l icd t l i ~  o11ly rc~:~so~i:li~lc 
:I(TCSP to this  t r ac t  o r  p r o l ) ( ~ t j .  tn~rsitle of the l ) l a t t e~ l  ar .u .  ril(lc,r these 
c ~ i r c u ~ i i i t ; ~ l ~ c e s  oh\-iously, TYilboli Strect  co~ls t i tutct l  :IH cnseiilc~it bi.lo11g- 
i ~ i g  to a11d : ~ l l p u r t e ~ ~ n l l t  to tlic u l ~ l ~ l i l t t c d  p r o l w t y .  Tlic itlclitic3al qucs- 
ti011 ilivol\-c.tl \\:la f i i ~ t  co~isitlcrctl b ~ -  rlii.; Court  ill C ' I V I ~  ir. l 'orr,rr C'o., 
196 X. ('., 617, 146 S. E., 2: j l .  T lw C'ourt w i d :  ( b I \ T l ~ c ~ t l ~ ( ~ r  or  liot, 
:I; :I ~~i:rttc.r  of lan-, L I ~ I ~ I I  t l l ~ W  far ts ,  lllainriii: i s  e11titlt,tl to r ~ o v c r  ill 

th is  :~c, t io~i ,  is not preac,l~tccl f o r  tlcci.4ou bj- this  aplw:~!. We, t l~c re fore ,  
(lo ]lot elwide thi. cluestiot~ a s  to n.lietlic~r o r  not a lalit lo\c~ier,  wiio is tlc- 
1" i111c~11t on a pnblic road f o r  :ic2c8cs.; t o  liis l a ~ l d ,  call ~ i i : ~ i i i t n i ~ i  ; I ~ I  :rctioii 
for  tl:~ill:~gcs, fo r  thc  n-ror~gful  ob~t l .uc~ t ion  of tllc rot ( i j  rcsultillg ill 
~ I : I ~ I I : I ~ C J  to liis Inlid. Tlierc :ire tlccisioiis of courts  of orhcr j u r i d i c -  
t i o ~ i s  1vliic.11 act>~il to  s u p l ~ o r t  rc'c.o~.c'ry of c1:1111:1gc~s ill m!11 c2asc!.;. L I I  29 
('. J.: : ~ t  ~ I : I P ( Y  631 alltl 632, i t  is said t l ~ n t  nlr acrion f o r  t1~1ln:igcs ; ~ g a i ~ i s t  
I I I I ( ~  \\,lie) i~i,jurc's :I l ~ u b l i e  l i ig l l~v t~y  niay L C  ii iai~ir:~ilied b;,. :I l~r iv:~rc> per- 
S U I I ;  if 11e 11;1u sustni~iecl sl)c'cial tltrrnagc.~, d i f i ' c r i ~ ~ ~  not 11ic1rc'ly i l ~  clc,grec, 
lmt ill k ind froin tlint sutfcrctl by rllc c u n ~ ~ u u ~ i i t y  :it n r g c ,  a s  ivliere 
; lc8c.cw t o  l)l;liiitifY's property is r u t  off. l l a l i y  tlecisioi~s :ire citcel i n  
s~upl)cwt of rllc~ t c ~ . "  T l l c r c a f t t ~ r ~  iii C'oii-ill c. l'oic'ci* ~l 'o . ,  19!) S. C., 
::e-)3. lC;4 S. P;., tiis; the C'ourt adopted tllc st:~tcl~iclit  c~f tlic p r i ~ ~ ( ' i p l c  
c w ~ ~ r ; ~ i ~ l e t l  ~ I I  1 3  H. C. L., 11:1gc 231, ns fo1lon.s: '.It is gc~ncruily 11c1,l t h a t  
olie \\.l~o.;c. llic.alls of i ~ i g r c ~ s . ~  to :111cl egr('ss fro111 liis 1)rol)crty is ~o111111etcl~- 
c.ur off 11y all obstrti(*tio11 s ~ f l ' c ~ s  a L s l ~ ~ ( ~ i : ~ l  iiijul?, (li if(rt>lit  fro111 tli:it 
suii'orctl by tlic l ~ u l ~ l i c  ;ir large. :Is, fo r  c~s ; i~ i i l~ lc~ ,  \\.liere rlie o l l i t l ' ~ c * i ~ t l  
V.;I,Y :~f? 'or~l~ rlio o111y 11i~ti11s of ptr i11g to m:~rlxlt  u.itli tlic? p r o t l w t ~  of his  . . .  
atljoi11111g f:ir111. l t  iy ~ o t  m1twi:11 x.li(~tlior x w i s  i.< ( w ~ i ~ l ~ l c , t c l y  cut 
olf f'rolii e'vt'ry l~oi l i t ,  or  ~1.1ic'ihc~ rlic obs t rwt ion  ~ n c w l y  cuts o t i  t l x  
I I I ~ . : I I ~ S  of rv:\(alli~ig 11:wtiwl;lr p1ac.e~ wit11 \~ l i i c l i  i t  is noe+cswr,v or a &  
~ a l i t a g c w ~ ~  for  tlir i~l : i i~i t i f f  to c+o~iilliut~ic*:~tc>. ' SC'C, :11so, 1,ctiili i.. l ,rittl/~. 
17; S. C'., 150, 9 h  S. I;., S O ; ;  ( ;nu i f  r .  'I'ov.ii of L~rh.c i i ~ c c i ~ c ~ ~ i l l ( ~ i ~ ~ ,  
200 OS. ('., 59:;: 1;)s S. E:., 1 0 4 ;  1 l . i l i i c  I:. ( ' o q / i i / / ,  201 S. C' . ,  421. 

C'ortain cwq) t io l l s  wcrc tnlicn 115- the  city to  tesr i lnol~y rc>lnti~ig to  
t l ~ c  Iiicnsurc of d:lni:~,q~.~. F o r  i ~ ~ ~ t n ~ i e ~ ,  :I ~ v i t ~ ~ c - s  ~ v a s  p ~ r n i i t t ~ d  t o  
s t :~te  his  o l ~ i ~ i i o n  :IS to the ~ : l l u c  of the  Grcgory prol)cr t>.  -111otller wit- 
I I ( Y  u.ne p r ~ i ~ i t t ~ t l  to . ; t ;~tc t h t  ill h i s  o p i ~ ~ i o ~ ~  the l w o p  rry of Grvgo1.y 
\\:IS tlnm:~pctl o ~ ~ c - l l ; ~ l f  1 1 ~  tlic rlosillg of tile streclt. '1'110 t r inl  jutlgc 
g:~vcl to tlic j u r y  the c o ~ ' r ( ~ t  r111~ of (lnlllnges, ns lie ilistractctl tlic j u r y :  
" I f  7011 fin11 the  plniutiiT is clltitlcd to  r c c o ~ c r ,  Ilc woultl be e~i t i t lc t l  
to wco\c r  the  tliff'crmicc bctn-mi t h e  rc:rsoilable marlitst ~ n l u e  of h i s  
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011 1 3  October, 1030, the S o r t h  C a r o l i i ~ a  P a r k  Co~ilrniss io~l  i i ~ s t i -  
t u t t d  a n  action ill tlic llaille of the S ta te  of Sort11 Cl ro l inn  agailiat 
various parties f o r  the  purl)osc of c o n t l c ~ u ~ i i u g  for  p a r k  p u r p o s ( ~  as  
coiitcliil>lated ill c#liapter 4s of I'ublic L a u s  of 1927 \ :~r ious  tractq of 
1:111d. S ? v e ~ a l  d e f ~ ~ i d : l n t s  TYCIT s o r ~ e t l  by publication all([ the cause n a s  
return:lblc 0x1 6 J a n u a r y .  1931. T h e  H a l l s  filed a n s v e r  sr ' t t ing u p  claim 
to tllc property k ~ i o u n  as  the l&lre~isfortI School property.  Various other  
1)arties :11>o filctl nllslr ers. O n  6 J a ~ ~ u a r y ,  1931, t h e  clerk 2f t h e  Superior  
Cour t  of Sna i l1  C o u ~ ~ t y  duly appointed col i~n~iasiol lers  o appraise  t h e  
value of t l ~ c  proljcrty souglit to be cont le~~mctl .  S u b s c q ~  ently the corn- 
i i ~ i s s l n ~ ~ e r s  filed n report apprais ing ~ a l u e s  of scl~ool  property as fol- 
1 0 ~ s :  J n t l i a ~ i  Creek School, $600; Toe S t r i n g  Seliool, $ , N O ;  Ravcns- 
ford Scliool, $G,G30; Sl~lol ier~lont  School, $2,500; X i n g u s  Crcelr School, 
$500. T h e  tlt f c ~ d : t ~ i t ,  Fal l ,  mltl n ~ f c  filed c s c q t i o ~ ~ u  to t l ~  r(llml-t of the  
c * o ~ ~ ~ ~ i i i \ ~ i o ~ ~ ~ r s  it11 rcspcrt to tlie ~ n l u : l t i o ~ ~  of the  R R T  e11~fortl Scliool 
p r c q ~  r t y  :IS b l~on n in  the report of thc coti~niiworiere. J u d g m e n t  n a s  
cl~tcretl  oil 19 March ,  1931, by the  clerk of the  Superior  Court  of Snai l1 
C'ounty, r a t i f y ~ n g  :l11tl confir iui~ig the rcyort of the c o n ~ ~ r i i ~ ~ ~ o ~ ~ e r s  and 
c l i r c r t ~ ~ ~ g  tha t  the pet i t io~ier ,  Stnto of Sort11 C'arolii~a, 'forthwith pay  
into the registry of this  court the s c ~ e r a l  sums of money for  tlic several 
t racts  and interests in  t racts  set out i n  the  r c l ~ o r t  of said coi~imissioners," 
etc. -Lntl fur t l ior ,  "that upon t h e  p a p c i l t  lllto court  by t h e  petitloilcr 
of the : ~ n ~ o u l ~ t s  of monry  aforcsnitl, . . . tlic ti t le t o  all  antl s inpul :~r  
t l i ~  lalitis, ljielnibcs a i ~ d  real  eqtatc tlcscrilrrd ill the p c t ~ t i o n  and  here- 
inaf te r  more  part icular ly described, shall, eo i n s t a ~ d ~ ,  p ~ s s  to and vest 
111 t l ~ c  lwtitioncr, the  S t a t e  of Sort11 C a r o l l m ,  i n  f e r  7 in~plc ,  fo r  tlic 
uses and P U ~ ~ O S C S  c ~ p r e s b e d  and  declared i n  wit1 petition a ~ i t l  in  cl~al)tc,r 
4f ,  I'nl)lir h n s  of Sort11 C'arolin:~. s e s ~ i o n  of 1027." 

K o  appeal  was taken by a n y  of t h e  part ic* to tlie f o r e ; o i ~ ~ g  decree of 
t h c ~  clcrli. 

Tl lcwaftcr  a t  J ~ l y - ~ \ u g . u s t  T c r n ~ ,  1931, of tlie Supcrior  Court  of S v a i i i  
County a co1isent decree n a s  entered by hls Honor,  IT. F. Hnrclinq, 
judge presiding. T h i s  consent decree recites tha t  J .  C. H a l l  a u ~ l  wife, 
Gladys Hal l ,  claimed title o r  interest i n  tha t  portion of saitl lands 
k i i o ~ ~ n  nq thc R:~vcnsford School l)ropcrty, and tha t  "it f w t h e r  appear-  
ing  t h a t  s:~icl award  by couscnt of d l  par t i ess l i a l l  be motlified a s  lwreiu 
set out,  i t  is no\\ by c o n m l t  of the pcatitio~~er ailtl all  otlicr par t ies  
intcwstcd in said scl~ool property,  ordered and dccrcctl tha t  saitl nnnrt l  
11c anicndccl to read a ?  fol lons : "We estimate, : ~ p p r a i ~  mid as.jpss tlit, 
c o n ~ l m ~ - a t i o n  nut1 damage f o r  thc land d(scribec1 ill sectiou 5 of tlie 
petition, h i n p  c e r t n i ~ i  lands ovned  or claimed to be onncd,  by Swain  
County for  scaliool purposc s, on the v a t e r s  of Ocona L u f t p  River  antl 
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Intlinn Creek, on n-liicll school builtliiigs a r e  now situatetl, aud lt11o~vii 
:IS the 1ilcli;lll Creek S(~lloo1, Toe  S t r i n g  Scl~ool ,  Ra\-eiisforcl School, 
S ~ ~ ~ o l i e i ~ ~ o l ~ t  S c l ~ o o l  ant1 Xii igus Creek School, as f o l l o ~ r s  : 1iltli;rii C r t , ~ l i  
School, the sum of $600; Toe  S t r i n g  School, the sum of $500; l iarel is-  
fort1 School, the  sum of $6.650; Snloltei~iollt Srliool, the RUIII  of $2,503, 
ant1 the  Millgus School a t  t h e  suin of $300. 

I t  is fu r thcr  ortli.rc~1 t h a t  ul)on pnyiiieilt of tllc several ar~louuts  nbo~c! 
set out to the  clc,rk of this  court that  the t i t le  of snit1 prcil)cmrty :riitl 
ear11 of tl~elil  sliall yest i n  tlie S tn tc  of S o r t h  C'aroliila, fo r  tlle purposes 
sct out i n  the pc t i t io i~  and  i n  aizordance v i t l i  t h e  clecree I~crctofore 
rcnd(wt1 i n  th i s  proceeding. 

IIo\rc\-c~r, i t  :rppearilig to the court tha t  said J .  C. I I a l l  a i d  nifc., 
G1:rtlys Hal l ,  claiin to  be the  on-liers of tha t  portion of saitl la1111 &-  
-c.ril)etl i n  tlic lwtition as  Ii:~ve~isforcl School property, aiitl h a r e  filctl 
all : i i i s ~ r c ~  i n  mi11 procceilingc, so cl:~iming the  salnil, i t  is  fur t l lcr  
cnclcrtd t h a t  this  cause he mitl tlir s:lille is l~erclhy expressly retni~ietl  f o r  
tlic. ~ n ~ ~ ~ 0 ~ ~ f  tlirtc.rnliiiiilg the question of tit lc to said Rarclisforcl 
S(.llonl p ro l~cr ty ,  a11d tllc* persoil or persoils to wliom the  irioiicy sllall 
b(, paid by t h e  clerk, as coinpei~satioii  fo r  said land. 

T h i s  tlecriae shall riot otlierwise affcct the  an-art1 of saitl co~llinis- 
sio~icrs." 

A t  t l ~ c  Marc~li Terni ,  19:?2, tllc p t i t i o n e r ,  S ta te  of S o r t l i  Carolina, 
~ ~ r ( w ~ i t c t l  to tIic court f o r  s ignature ail order  to  hc sigiietl by tile jntlgc,, 
r c r i t i ~ i g  that  tlie petitiolicr, S t a t e  of Xort l i  C,':~rolilin, "does ~ i o t  desire 
to acquire and  vislies to  abant lo~l  t h e  c>iglitli t ract  tlrsrri1)etl ill the 
1)ctition h ( w i i i ,  1rhic.11 is  tlw samc as  the R a v e n ~ f o r t l  School t ract .  3 0 .  
74, t l l l l ,~  clescrihetl i n  special p roce td i i~gs  tlorlwt xo. 4, a t  pagc 74. 1Tpo11 
eurli a \ - o ~ r a l  by the S ta te  of i ts  tlcsire to abandon said proceedings as  to  
said t r w t  as niatle hy  i ts  counsel, i t  is  now llcre co~lsidere.d and  atljutlgccl 
hy the court tha t  a l l  pr ior  proccetlings i n  so f a r  as they rclate to  the  
Rawnafort l  Srhool  tract,  a s  tlcscribcd ill pa ragraph  8 of sa&l l ~ e t i t i o ~ i ,  
. . . he discontinued ant1 clismirsccl as to the said petitioner untler 
l)ro\-iaions of said statutc. i t  l i av i l~g  elected not to  acquirc the sa111(~ 
nut1 t~b:rildoli the procee(lii~gs ill respect thereto uiidcr tllc provisioi~s of 
sail1 clial)ter 4S aforcsaitl, which lmicls a re  desi.rihctl a,; follon.s," ctc. 

7'1i(: judge of the S u l ~ e r i o r  Court  r e f u m l  to s i p  the order teilderecl by  
tlict l)cltitiorler 011 behalf of the  S t a t e  of Sort11 Carolilia, and thcreupoi~  
the petitioiicr excepted mi11 appclaled. 

A l f t ~ r ~ l r y - G c n e r a Z  Urumnz i i f  and  A s s i s f n n f  Af iorncy-Genm-a1 S e a w l l  
nut1 -1. I f a l l  J o h n s t o n  f o r  pe i i t ionpr ,  S t a f c  of S o r t h  Caro7ina. 

X a r k  Sc/uires, TI ' .  G. H a l l  a n d  J l o o d y  clE Xoody for  ~ e s p o n d e n f s .  
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I~ROGDES, J. Can the State by virtue of chapter 48 of Public Laws of 
1927 abandon a colidenination proceeding instituted to acquire land ill 
accordance with said statute? 

Section 25 of the P a r k  Act provides ill pa r t :  "The said co~imlission 
shall at all times have the power mid authority to cause tlie said pro- 
ccetliiigs to be disniissed as to any landowner or la11 lon i~e r s  or any 
particular tract or portion thercof described in the petition without 
prejudice to its rights as to otllrr lands so described i11 said petitioli 
or tlie right to condemn tlie sanie: lJ-'?.oQided, holcever ,  that no tract 
of land sliall be condem~ied herein uiiless all of the knon n owners shown 
by tlic record or those claiming an  iiitcrest therein shall be niade parties 
thereto. 

,\ftcr tlic final judgnlent is reildered if, in the opinion of said com- 
mission, tlie award is so excessi~e as to make the acquis~tion of the title 
to  said lalids undesirable by the State of North Carolina, then the said 
coinnlissioli shall be authorized to designate in writiiig filed in said 
proceedings its election not to acquire tlie title to such lands and not to 
pay tlie award therefor alid such action oil its par t  $hall be without 
prcjuclice as to ally other lands sought to be colidemned therein, and in 
case tlie election is so made not to pay tlie award for ally of said lands, 
then the petitioner shall pay to the defcntlant its costs incurred in said 
proceedings oil account of the lands so rejected by the ~:ommissio~i." 

The practical effect of tlie statute is to authorize the! State or P a r k  
Coinmissioii, the agency of the State, to abaridon the colidemiintion of 
any p ~ r t i c u l a r  parcel of land upon filing a written e ection so to do 
before tlie payment of the award and by paying the costs. The  result 
achieved thercby is to leave the landowner in full possession of his land, 
and when the costs are paid he has suffered no l ~ x i i i a r y  injury by 
reason of the iiistitution of the proceeding. I n  the case at bar the State 
had not taken actual posscssioii of tlie land and had not attempted 
to exercise any control or dominion thereof. I t  is not contended that  
chapter 48, Public L a n s  of 1927, is uncon~ti tut ional .  Yndeed, the con- 
stitutionality of the act has been expressly upheld b j ~  this Court i n  
Yar .bomugh  v. Parli Commission, 196 Tu'. C.. 284, 143 S .  E., 563. Conse- 
quently a valid and constitutio~ial act prescribed a method of statutory 
abandonment. 

The defendants rely upon the consent judgment set out in the record. 
IIorvever, an  examination of the decree discloses that  it v:as not intended 
or clo~ltemplated as a final adjudication of all the rightll of the parties, 
bccause it is  expressly declared therein: " I t  is further ordered that  this 
cause be, and tlie same is hereby expressly retained for the purpose of 
detcrniini~ig the question of title to said Rawnsford School property, and 
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the  person or  prrsons t o  x h o m  the  money shall be paid by tlie clsrlr, 
as  conlpe~isntion f o r  said land." 

Mm~ifes t ly ,  this  consent judgnicnt docs not constitute a n  c i t o p l ~ l  
against tlie State .  Therefore, t h e  y t i t i o n e r  ~ m s  entitled to  the drcrec 
of abandonment, and t h e  refusal  of tlip t r i a l  judge to sign the  s'lnie n:rs 
error. 

Rerersed.  
-. -- - 

(Filrd 13 June, 1932.) 

1. Scgligencr d c-One entering lands of another  solely fo r  his  own 
pleasure is  a licensre and  not invitc'e. 

The general rule is that a person entering upon the ljrcmises of another 
solely for his o\vn pleasure with the implied permission of the owner 
is n licensee and not an inv i te ,  and where the owner of land constructs 
and maintains a lake thereon and does nut l~rohibit the public from using 
the lake but derives no pecuniary I~enefit therefrom and exercises no con- 
trol or supervision over the bathers therein, a member of the pub,!ic so 
using the lake is a mere licensee, and the rule of liability of the opera- 
tors of bathing resorts ur beaches does not apply to such owuvr. 

2. Same - Owner of lalie permitting public t o  swim therein without 
compensation o r  control is  not  required t o  provide life guards. 

A manufacturing corporation which constructs and maintains a lake 
for manufacturing purposes, and which permits and allows employees 
and the public generally to swim therein, without charge, comp~nsation 
or control is not liable in damages for the dron-ning of a visitor while 
swimming in the lake in the absence of some negligent act on its part, 
and, the public using the lake being mere licensees, the corporation is 
not required to Beep life guards or life-saving equipment a t  the lake, 
and the rule of liability of proprietors of bathing resorts is not apglicable 
to it although it  provided a diving b o a ~ d  at  the lake and covered the edge 
of the water with sand to form a kind of beach, and where an action 
against it to recover damages for the drowning of a member of the 
public is brought solely on the basis of its failure to provide life guards 
or life-saving equipment the action is properly nonsuited. 

CIVIL ACTIOS, before Sink, J . ,  a t  March  Term, 3932, of Brsroar15e 
T h c  plaintiff is the  atlniinistrator of his son, a ~ o u n g  m a n  approx-  

imately eighteen years of age, who was dronned  on 30 J u n e ,  1931, while 
swimming i n  a l ake  constructed and  onned  by the defendant. T h c  
defendant operates a large rayon silk mil l  i n  Buncombe County, and  i n  
the  due prosecution of i ts  business i t  is  necessary to h a r e  available large 
quantities of clear water.  I n  order to supply t h e  necessary volume the  
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tlcf(wdant coiistructctl a l akc  aud  laid out streets antl rcladways leading 
t l~crc to .  There  nub  a club liou*e erected 1tc:lr the l:tkp aucl :i \l)rilig 
board. L \ l o ~ ~ g  the \later 's edge sand h a d  becii pl:~cecl, crc1:rtillg a sort 
of bcatall. Tlic tlcf(iitla1it 1c:istci :L p i x e  of groulitl 1lr:ir the 1:rhe to  a 
th i rd  p;wtj  ~ 1 1 0  conductetl a soft tlrililr s t a ~ ~ i l ,  selllltg ,ucll articlcs az 
a r e  nYu:illy i o u ~ t t l  a n d  sold i n  sue11 pl:rc~a. Af te r  t h e  lahe \ \ : I>  fillcd 
nlt11 n a t c r  the  e i ~ l ~ ~ l o ~ e e s  of the  dcfentlaiit 11-etl the  sail12 for  sn l~ i l i i r i i~g  
l)lwl)oic-, : U I ~  thcrcnftcr the  l)ul)lic g c ~ ~ c ~  ally rezoi tell o th i s  h h e  for  
s v  11illii111g and Lxithi~~g.  

, . l l i c r e  as  c l  ~ t l c ~ ~ c c ,  tciiil i l~g to slion tliat f r o m  st&\ wty- f i \  e to one 
limiclrccl o r  o ~ l c  liuntlrctl an11 fifty people u s ~ t l  t h e  lalie c ail? iluriiig t h e  
suumicr. Sclar the  d i ~  ing board t h e  defeii11:~nt 11ad ercc-trd :I Ilrrgc T I ~ I ~  

rcntliiig :IS fo l lous :  ( ' W : l r l ~ ~ l ~ g .  , 1 1 1 ~  one s n i l u i ~ i i n g  liere ilooz so a t  111s 
oli11 risk." T h e  s ~ g i i  n n s  :tbout six feet and t n o  i~icl ies  high a11d n a s  
placecl about fourtee11 feet fro111 t h e  water.  

T h e  e l c ~ i t s  preceding the  death of plaiiitiff's i1itest:te a r c  subst:rli- 
t lally as  fo l lons :  011 30 J u n e ,  shortly a f te r  dinncr ,  a joung  i i im called 
by t t l i~ l~ l lone  the  brother of in te i t a te  to  inquire  if "11e tlwirctl to  go 
su i l i i l i i ~ ~ ~ ~ . "  T l ~ e  tleccasetl 71 elit a l o i ~ g  n i th  his  hrotliei aiitl t i t  o otlicr 
y o u l ~ g  nlen ~ ~ u i i i c d  L y n ~ i  Peterson niid F r ~ 1  Tkart le~l .  I l i c y  c l r o ~ e  fro111 
Ai. l~c\ i l le  to tlic, Iahr~ of the tleft~~irlant.  T h e  t lwtaied n r n t  u p  ill t h e  
nootls ailtl pu t  0x1 a p : ~ i r  of t runks  a ~ ~ d  rcturnctl to :r p o i ~ ~ t  iiear tlic. 
d i ~  nlg board. He i~lqulret l  of liis brotlicr llon dcep the ~ a t c r  n as tliel.e, 
a ~ i d  t l ~ c  brotlicr ~ ~ ~ f o r l i i c d .  l~i i r i  t h a t  it n a s  "a good n a > s  u r t r  his liead." 
Tlit, t l ~ , c e a d  said : "A\ll riglit, I a m  going across the  opposite side." 
Tlit. Inwtlicr re i~ ia rked  : T o u  see t h a t  rycl fie111 over thcr  ,," and tlecensctl 
iri~sn vred "Tcs," arid the11 wltl : "Do you n ,mt rile to get you a qtran of 
that  ?" 'J ' l~e brother  replied "Ye%, brillg rllc hark  one. '  The tlcccavcl 
said 'LIill  right," :tnd i r~i~i iet l ia tely struck our across the lahe. H e  s tar ted 
about th i r ty  feet frorii t h e  d i ~  iug  pier. Tllcle 11 ere s ix t j  -fi\ e or seventy- 
f i ~ c  people ill t h e  lahe at  the  tirne. T h e  elidence t imcld to slion t h a t  
the, tli.tal~ce ai'ross the  lake was about 392 feet. V h - i i  the  cltwasetl 
r e , ~ c . l ~ t ~ l  a point about t n e n t y  yartls f r o m  the opposite side of the lake 
s u t l t l t ~ ~ l y  lie cried f o r  help and  began "figlitt~ig the nnter." T h e  hrotlicr 
of tlw tleceusetl salcl : ",\ftcr m y  b r o t l ~ c r  hollered f o r  hc.111, one fellow 
~ 1 1 0  had 011 a red and  n h i t e  ba t l i i l~g  suit junipcd off and  swam out  to- 
n a r d s  1i1m af te r  he  liollcred antl went dorm. I I e  h a d  al icady gone down 
bcforc a11j body ~ w n t  out.  W e  t r i i d  to find a boat. but tllcre ~ i n s n ' t  ally 
to be S W I ~  except dov 11 a t  the  boat housr. Filially sornthotly got a boat 
ail11 welit out there. I t  was a flat boat. . . . One marl s tar ted d i r ing  
off to see if lie could find h im.  I don't know n h o  t h a t  was." T h e  wit- 
ncss f n r t l ~ c ~ r  testified t h a t  h e  did not see a n y  l i fe  guard3 nor life-saving 
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equiprneut. The  body of deceased n a s  not reco~ered unti l  five or six 
hours after he  nen t  d o ~ n  in the lahe. 

The erlderice shoved cor~clus~rely that  the deceased n a s  an aleit, 
strong boy, n ho  bas considered a good athlete and n h o  n as acknowledged 
b j  all to be a good snimmer. 

Tlie eridence further disclosed that  the defendant corporation charged 
110 ice or co~npensation uhatexer for the p r i~ i l ege  of snirnmmg in the 
lahe a d  sold 110 bathing sults or other equipment to people n h o  desired 
to use tlw sane ,  nor did the d e f t ~ ~ d a n t  attempt to  exerclse any direction 
or control o~ er the 51ri1n1ners 111 any particular whatever. 

T h e ~ e  \\as much e~ idence  offered by both parties, but the determina- 
t i re  facts a re  substantially as abor e stated. 

Tlie actlon \ \as originally i l~st l tuted in the County Court of Buncombe 
Couuty, and the xerdict auarded pla~ntiff  darnages in  the sum of 
$10,000. T h e ~ ~ u p o n  a n  appeal n a s  tabell by the defendant to the 
Superlor Court upou exception duly filed, arid the tr ial  judge sustained 
certain excel~tlons filed by the defendant, i i~cluding the exceptlolls taken 
by the dcfei~dant to the failure of the judge of the county court to iion- 
suit the case. Thereupon i t  n a s  ordered and adjudged 111 the Superlor 
Court that  the action be nonsuited and dismissed, from nhich  judgment 
the plaintiff appealed to the Suprerne Court. 

B r a s t o n  ,Uiller, Z e b  F. C'urfis a n d  C a m p b e l l  CE S a m p l e  for  p l a i n t i t .  
S. G. U e ~ m r d ,  Johnsou,  S m u t h e r s  iL. R o l l i n s  a n d  l l loore B r y s o n  f o r  

defencla~zt .  

BR~GLIEN, J. I s  a nianufacturing corporation which constructs and 
maintains a lake for ~naiiufacturing purposes, arid which permits and 
alloxis employees and the public generally to swim therein, without 
charge, compensation or control, liable in damages for the drowning of a 
visitor n l d e  swirnming in the lalic? 

The plaintiff insists that he is entitled to recover upon the theory that  
his intestate was inr ited to swim in the lake by virtue of the fact that  a 
diving board had bcen prepared for the use of the public and a beach 
provided for sniin~uers.  Corisequeritly it is argued that  the defendant 
under the circumstances, in the csercise of ordinary care, should have 
kept life guards and l i f e - sa r i~~g  equiprnmt. The  general rule is thus ex- 
pressed in 22 A. L. B., p. 636:  "Proprietors of a bathing resort, i n  dis- 
charging the duty of ordinary care for the safety of patrons, may be 
obliged to keep someone on duty to supervise bathers and rescue any 
apparently ill danger; and may also br  held liable for n~gligence if, on 
information that a bather is missing, they are  tardy in instituting 
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search.'' Tlie various aspects of liability iniposed by law upon the pro- 
prietorsof h n t l h g  r ( ~ o r t s  are d immet1  in 2 2  A. I,. R., ( 3 5 ;  38 ,I. L. R., 
330;  53 -1. L. R., 833. 

Tlie prelii~iiiiary question i s :  T a s  the plaintiff an inritee or a licen- 
see? This Co11rt i n  Joncs v .  I:. R., 190 S. C., p. 1, 133  S. E.. 637, said : 
",h i ~ i ~ . i t c c  is one nlio goes up011 the property of a n o t l l ( ~  by tlie express 
or iinplieil i i i ~  i ta t io~i  of the on iier or tlie person in control. -1 license 
implies permission and is more than mere sufferaucc ; an i ~ i ~ i t a t i o u  
ill~plies solicitution, tlesirr, or request." Moi~corer, inr itatioii also im- 
plirs niutual interest, benefit or adrantage. l'racticallg all of tllc author- 
ities tlgrcn that if a person enters u p o ~ l  tlic preniises of another solely 
a1111 esclu+iycly ill pursuit of his on11 pleasure, or to grat ify his own 
curioiity tliat hc is a licensee. Tliis idea n as thus expressed in J l o ~ z c y  
v.  l l o / c ~ l  ( o., 174 S. C., 305, 03 S. E., 064: ( T h e n  persons enter a 
hotel or imi. not aq guests, but intent on pleasure or prcfit to be derived 
from iiitcrcoursc nit11 its inmatps, t h y  are illere, not of right, but under 
an implied license that  the landlord may revoke a t  a n -  inie." Recovery 
was dc~iietl in Gibbs v.  R. R., 200 S. C., 49, l5G S. E., 135, upon tlie 
ground that  tlie plaintiff '(had 110 business upon the premises of tlie 
rnilroatl company, but sat tlo~vn upon the platform to x a i t  for trains to 
pars," a ~ i d  wliile sitting tliere was i ~ ~ j u r e t l  by a gang l ~ l a ~ l k .  Scc, also, 
X ~ r r p h  y v. J f u r p h y ,  ante, p. 394. 

Tlwre is no case in this State directly ill point, hut here are several 
decisioiis nliicll hy analogy and pari ty of reasoning, determine the merits 
of this coiitrorersy. For  csample, in Brooks 1'. V i l l s  Co., 182 N. C., 
710, 110 S. E., 96, tlie defendant prepared a baseball diamond on its 
prcliiiscs and purchased the usual equipn~ent for tlic use of players 
ant1 built a grandstand for tlie amusement and p l e a s ~ r e  of its opera- 
tives. -1tlmission fees were charged to all ganws, but the nioiicy so paid 
was used for purcllasing balls, bats, glows and other equipment, no par t  
thereof being paid to tlie defendants. I n  denying recorery the Court 
said : "In  fact, the evidence seems conclusi\-ely to show that the defend- 
ant prepared the ground, purchased playground fixtures, and erected 
a grandstand for the amusement and recrclation of thcl operatiyes, but 
did not receive any pecuniary compensation, or pretend in any way to 
direct or superrise the game. The  plaintiff, therefore, can derive no aid 
from the familiar principle that  the owner or lessor of a place of amuse- 
ment set apart  and maintained for his pecuniary benefii is charged with 
the duty of exercising due care to see that  the premiscs are reasonably 
safe for the purposes intended." 

Discussing the liability of a defendant for tlie drowning of a boy 
while swimming upon its premises, in Gudey v. Pozce7- CO., 172 K. C., 
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L a L o h l ) ~  L .  HUDB~RD.  

690, DO S. E., 943, the Cour t  sa id :  "We d l  not undertake to  quote 
f r o m  these tlerisio~is. Thelv al l  deal n i t h  tlie subject under  discussion 
:nit1 11old t h a t  a pond or  reservoir is  not a dangerous instrumeritality o r  
a n  attr:icatiT e nu ism~c~e .  I n  almost excry case the o n n e r  of t h e  premises 
bile\\ of tlic custom of b o ~ 5  entc'ring thereon to bathe i n  t h e  pool or 
p u i ~ d ,  hut n as held not liable f o r  a n y  mishap.  B a t h i ~ i g  pools :ire 110th- 
ing lit\\ or rare .  T h c y  a b o ~ l l d  ill :ili~iost e~ e r y  public park,  gymnasium, 
:1ud 1'. 11. C'. -1. building, as  n e l l  a. inany  c7ountry clubs. I t  is  a n e l l  
lillon 11 nlr(1 general  c2ustoril f o r  boys to s n  in1 i n  n d l p o n d s  and invade t h e  
l a d s  of f a r n i t r t  to  bathe i n  their  m a r l  pits.  IVho will contenti t h a t  the 
mil l  o\riler and  f a r m e r  a r e  liable f o r  death or  i n j u r y  of t h e  bathers  
11ccnu.c. of such o\\ riership ? "  Sec., also, I-'h r i l ~ p s  L) .  OW, 132 S. C., 5S3, 
67 S. E., 1064;  I l l  i\c-OP c. Poucr C'o., 148 3. C., 396, 62 S. E., 600. 

There  is 110 c ~ i d e n c e  t h a t  the  dweased mct liis death by  reacoii of ally 
defect iil the lakc. S o r  docs the  testimony clisclose ally reason f o r  t h e  
fact  t h a t  the  j o u n g  m a n  sudtlenly crictl f o r  lielp, began fighting the 
n a te r  arid n ent don n. Whcther  he  v a s  seized n i t h  c r a m p  or sickness is  
lef t  i n  doubt. T h e  sole basis fo r  recol-ery consists i n  the contention t h a t  
the  defentlant should have pro l ided  l i fe  guards a t  i ts  on11 espense, and  
t h a t  if .uch l i fe  guards or life-saving cquipinent h a d  been available, t h e  
l i fe  of tlcceasecl might  have  been sal  ed thereby. T h i s  testimony creates 
a legal fog of ~ u c h  low 7-isibility a s  t o  prcvent t h e  watchful  and  aler t  
cye of the l a x  f r o m  d i ~ o v e r i n g  l iabi l i ty  f o r  actionable negligence. 
Therefore,  t h e  judgnlent of nonsuit n a s  properly entered. 

-1ffirmed. 

(E'ilcd 15 June,  1032.) 

1. Jud-ments H f-Consent judgment may n o t  be collaterally attacked. 
h consent judgment may not he collaterally attacked, the remedy in 

such case being by independent action to set the judgment aside, and 
nhere the judgment is collaternll~ attaclied in an action involving the 
same cause of action covered by the consent judgment it  is not error for 
the court to refuse to consider evidence tending to impeach the consent 
judgment. 

2. Judgments  C c-Consent judgment is binding on  parties unt i l  set  
aside by consent or by judgment in independent action. 

A consent judgment is binding on the parties thereto until modi- 
fied or set aside by consent, or until vacated for fraud or mistake by 
judgment in an independent action. 
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3. Jud-merits L +Consent judgment is a bar to subsequent action in- 
volving tlie same matters. 

A consent judgment purporting to settle all matters in controversy in 
an action involving liability for damages sustained in a collision of two 
automobiles in which the defendant sets up a cross-action upon allega- 
tions of negligence on tlie part of the plaintiff, is a Llar to an action 
by tlic defendant in the prior action against tlle plaintiff' tlierein to 
recover for thc identical negligence alleged in the cross-:letion. 

4. Judgments C b-Fact that  one of severnl attorneys of record of party 
did not sign consent judgment does not affect its validity. 

Where the attorneys of record of both parties sign a consent judgment, 
and the defendant tlierein is advised that the consent judgment would be 
entered and does not make li~iown to the court in perscn or by counsel 
any objection thereto, tlic fact that one of the defendant's attorneys of 
record did not sign tlie judgment does not affect its validity. 

&PEAL by plaintiff from s ink ,  J., at  March Term, 1932, of BGK- 
COXBE. Affirmed. 

Tliis is an  action to  recover damages resulting from njuries caused 
by a collision on 23 March, 1930, a t  the intersection of two streets i n  
the city of Asheville, K. C., between an  automobile owned and driven 
by tlle plaintiff, and an  automobile owned by the defendant, Sallie B. 
Hubbard, and, with her consent, driven by her minor  laughter. T h e  
action was begun i n  the Superior Court of Buncombe County, on 27 
October, 1 0 2 i .  

I t  is alleged in  the complaint that  the collision betweell the two auto- 
mobiles mas caused by the negligence of the  driver of the automobile 
o~vncd by the defendant, Sallie B. Hubbard. This  allegation is denied 
in tlie answer of the defendants, who allego in  their further answer, 
that  the collision was caused by the negligence of the plaintiff, and that 
for  this reason plaintiff is  not entitled to  recover in  this action. 

I n  addition to other defenses set up in  their answer, :he defendants 
plead in  bar of plaintiff's recovery in  this action a judgment by consent, 
entered in an action brought by the defendant herein, Sallie B. Hubbard, 
as plaintiff, against the plaintiff herein, as defendant, in the General 
County Court of Buncombe County, to recover damages "esulting from 
injuries caused by the same collision as that  out of whic i  the cause of 
action alleged in  the complaint in this action arose. The  plaintiff 
herein, as defendant in that  action, denied the allegations of negligence 
in  the complaint therein, and in  her answer set u p  a counterclaim 
founded upon the identical facts alleged in her complaint in this action 
as the cause of action on which she demands judgment against the 
defendants. 
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Ylien this action was called for trial, it  was agreed by the parties 
that the judge, nitliout the in t e r~en t ion  of a jury, and before the tr ial  
of the action on its merits, should hear the evidence pertinent to de- 
fendant's plea in bar, and determine the validity of said plea. 

Pursuaiit to said agreement, the defendants offered in  evidence the 
coniplaint, answer and judgment in the action entitled "Sallie B. Hub- 
b:lrd v. Nabcl LaLonde," hrouglit by the plaintiff in said action ill the 
General C'ounty Court of Uuncombe Count- .  Both the coniplaint and 
the answer in  said actiorl were signed bx attorneys for plaintiff and 
defendant, respecti~ely, arid n e r e  duly rerified by the parties to the 
action. The  judgment on its face purports to have been entered by 
consent, and is as follom : 

"State of Sort21 Carolina-County of Uunconlbe. 
I n  the General County Court. 

Sallie 13. IIubbard, plaintiff, c. Mabel LaLonde, defendant. 

This cause conling on to be heard, and being heard before his Honor, 
Guy Weaver, judge presiding o m r  the General County Court, on 30 
September, AD.  1930, and i t  appearing to the  court, that  the defendant, 
Mabel LaLonde, has taken a voluntary nonsuit as to her counterclaim 
in this cause, and that  all matters in controversy between the parties 
have been settled and adjusted : 

It is therefore ordered and adjudged by consent of R. R. Williams, 
attorney for plaintiff, and Lee & Lee, attorneys for defendant, that  the 
plaintiff take nothing by her action, and that  the defendant pay the 
costs to be taxed by the clerk. GUY WEAVER, Judge Presiding. 

We consent: R. R. Williams and Lee & Lee." 

The  complaint in said action mas signed by R. R. Williams, attorney, 
and was duly verified by the plaintiff therein, Sallie B. Hubbard. The  
ans\wr was signed by Lee 6: Lee, and Alfred S. Bernard, attorneys, and 
v a s  duly verified by the defendant therein, Mabel LaLonde. T h e  judg- 
nient does not show that  Alfred S. Barnard, one of the attorneys who 
signed the answer, consented thereto. The  pleadings in  the action in  the 
General County Court show that  the cause of action alleged in the 
($omplaint, and the counterclaim alleged in the answer, are founded 
upon the identical facts alleged in the pleadings in this action., 

The plaintiff in this action offered evidence tending to show that  Lee 
& Lee, who consented to the judgment entered in the action in  the  
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General County Court, as her attorneys, were not employed by her to 
defend said action, but were cmployed for that  purpose by an  insur- 
ance company, which had issued to plaintiff as the owner of the auto- 
mobile involved in  the collision, a policy of liability insurance; tha t  said 
attorneys were employed by the insurance company to defend the action 
in behalf of plaintiff, the defendant i n  that  action, pursuant to the pro- 
visions of i ts  policy of insurance; tha t  the plaintiff did not agree or 
consent to any settlement of any right o r  cause of action which she 
had against the plaintiff i n  said action, who is  the defendant in this 
action; and that  R. R. Williams, attorney for the defendant in this 
action, and Lee & Lee, attorneys for the insurance company in the 
action in the General County Court, knew when they caused the judg- 
ment to be entered in said action that  plaintiff had not consented to said 
judgment. 

The  judge was of opinion tha t  the evidence offered by the plaintiff to 
impeach the judgment by consent entered in the General County Court 
was incompetent, and for that  reason declined to conlider the said 
evidence. Gpon his intimation that  h e  mould hold that the judgment 
of the General County Court, was a bar to plaintiff's recovery in this 
action, plaintiff submitted t o  a voluntary nonsuit, and appealed to the 
Supreme Court. 

Alfred S. Barnard  for p l a i n t i f .  
R. R. W i l l i a m s  for defendant .  

CONNOR, J. I n  W e a v e r  v. Hampton, 201 N. C., 798, 1 6 1  S. E., 480, 
i t  is said:  " I t  is  settled beyond controversy in this State that a consent 
judgment is the contract of the parties ipread upon the records with 
the approval and sanction of a court of competent jurisdiction, and that  
such contract cannot be modified or vacated without the consent of the 
parties thereto, except for fraud or mistake, and that  in order to vacate 
such judgment, an  independent action must be instituted, h'oard of Edu- 
cation v. Com7nissioners, 192  N .  C., 274, 134 S. E., 852, X o r r i s  v .  
Patterson, 180 X. C., 484, 105 S. E., 25." 

I n  that  action a consent judgment relied on by the defendants as 
a bar to plaintiff's recorery was set up  in the complaint, and attacked 
directly, for  fraud. Defendant's demurrer to the complaint was over- 
ruled by the tr ial  judge. On defendant's appeal to this Court, i t  was 
held that  the demurrer was properly overruled. I n  this action the 
consent judgment relied on by defendant as a bar to plaintiff's recovery 
on the cause of action alleged in  her complaint, was not set up  in the 
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coinplaint for purposes of attack. S o  attack n a s  made by plaintiff on 
the coilsent jutlgrncut by a reply to the new matter coiltailled ill the 
ailsner. At  tlie trial, for tlie first time, plaintiff sought t o  impeach the 
judgnlcnt, collaterally. Tliis she could ~ i o t  do. -Iforris I ! .  1'aLtel-son, 
supra.  There n a s  no error in tlie refusal of the judge to consitler the 
exidelice offered by plaintiff a t  tlie trial of this action for tllc purpose 
of i ~ i l ~ e a c h i i ~ g  the cousent judgmel~t catered in the action ill the General 
County Court. Thc coiiscut judgriient is biatliiig on the parties to the 
action in nllicli it  I! as c~itc,rcd, until il~otlificd or set aside by consent, 
or ulitil racatecl for fraud or mistake by j ~ t l g n l c ~ i t  in an indepeildeiit 
action. 

The judgi~leilt oil its face is a bar to plai:~tiff's recovery in this action. 
I t  appears from the judgment that all matters in eoli tro~ ersy be t~wen  
the parties to the action in the Geueral County Court, had been scttlcd 
and adjndgcd I)y ronseut. Tlieie i~iatters, as shown by the pleadings, 
a re  identical n it11 the matters in\ 011 ed in this action. Plaintiff's consent 
to tlie judgiixlit is ellonil by the action of lier a t to r i~e j s  of record, act- 
ing in her behalf. The fnrt  that onc of her attorneys of record did 
not sign the judgilie~it tlor~a not affwt its I ,rlidit>, as a consent jndgmcnt. 
,lltliougl~ she n as at11 ised that the jutlg~ucnt, purporting on its face 
to be nit11 her consmt, woultl bc e l~ tc rc~ l  in tlie nctioil, she did not m:&e 
k1io~1-11 to the court iu person or hy c o u ~ ~ s e l  ally objection to tllc judg- 
rner~t on her part. F o r  t h ~ s  reason I f o e l  c. T l * h a t e ,  169 S. C., 640, 56 
S. E., 569, has no applicxtio~i to the instant case. 

There n a s  no error in tlic intimation of the judge that  he 11-ould hold 
:is a matter of Ian that  t l ~ e  conwlt  jutlgnielit in the General County 
Court is a bar to plaintiff's recmery in this actiou. 

Llffirn~etl. 

1. Arbitration and Award I3 b-Xward estops the parties as  to all mat,ters 
ernbraced in snbmission and determined b y  arbitrators. 

I n  determining \rhetlier an arbitration and  IT-ard estops the lmrties 
the  :rn-art1 will b~ inttxrl)ret?d in the light of tlie submission, and the 
nw:lrcl will estop the parties as to all mattcrs embraced in tlie submission 
which were iletermir~etl by the arb,itrators withixl the t ~ ~ ~ t h o r i z a t i o ~ ~  thereill 
contained. 
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2. S a m ~ A m a r d  in this case determined all damages, p8nst, present and 
future, sustained by ponding of water by defendant. 

Where a city has raised the height of a dam for hydro-electric pur- 
poses and the question of damages sustained by reason of the resulting 
pondinr: of water is submitted to arbitration under nn agiecxnent that 
tlie arbitrators should assess such past, present and future clnmagcs a s  
they might find ncre  caused any of the l a n d o ~ n e r s  who nere parties to 
the nereement, and the nvard mnde thercui~der recites that "the raising 
of the dam has caused damage to certnii~ properties" :md thnt " v e  do 
award the parties listed below dn~nnges as follons" : Keld,  the uwnrd 
irlcludcs nll damages, past, present and future, and tlie contention of an 
owner that it  failed to award future damnrcs cannot be sustained, and 
the anartl  is binding on him in the nbscwce of fraud, inistake, duress, 
or other impeaching circumstances. 

CIYI~,  ACTIOX, before Ba~.nhill, J., a t  S o r c n i b c r  l'crln. 1031, of 
w11,sos. 

Tlie pleadings and  exliibits disclose substantially tlie following s ta te  
of fac t s :  

P r i o r  to 1012 the ton 11 of V i l s o n  purchased n mill  sitc on Contentnca 
Creek about  tlircc miles f rom TFrilson, and  for  the purpoce  of tleveloping 
power nit11 ~vliicli  to fu rn i sh  l ight  and  otlicr ~ c r 1 i c c 3  to the town, 
crected a concrete d a m  across the creek and  col~structr t l  n p o n c r  plant .  
,Iftcr the dani  was crcctcd the  plaintiff mid a n~uii l )cr  of otlicr land-  
owners o n n i n p  1)roperty near  t h e  mil l  site and  t1n111 w t  u p  the  con te~i -  
tioli tha t  tlic co~rstrur t ion of saitl tlmii Iind rcmltccl ill pontling more 
w n t w  11po11 their  lnilds. Tlw c o n t r o v c r ~  grew, a n d  fi ially tlic land-  
owners, inclutling t h e  plaintiff, entered into a v r i t t c n  nl;recnicnt desig- 
nated ns "Esliihit  ,I," rcciting t h a t  t h e  town had  cnusctl a d a m  t o  be 
rrcctctl a r row the  c r w k  a t  a point wlicrc a n  old d a m  liad tlicrctnforc 
csistccl, nntl fu r ther ,  tha t  as  n r c w l t  tlicreof "more wnlcr was pondcd 
up011 their  l and  t h a n  t h e  wit1 ton11 b y  r c a ~ o n  of i t ?  ow icrsllip of said 
niill s i te  hntl tlic p r c s ~ r i p t i w  riglit to  pond," ant1 t h a t  the  snit1 par t i e>  
tlcairctl t h a t  all  mat te r s  i n  controversy het\vecn t l ~ c ~ i i  111 rc'fcrc~ice to 
tlic crcction of wit1 (lam and ponding of snit1 water  be v t t l c ( l  ant1 ad- 
justed aq rapidly mrd ns quickly as p s s i b l c .  I t  ~ v a s  ag  *ced that  tlirce 
a r b i t r ; ~ t o r s  named ill tlie pa1wr-~r r i t inp  "be, and  they I re  licrchy all- 
pointed a \joartl or n jury n l io  slinll, a f tc r  being d u l -  qualified. visit 
mid prc~li~iscs, make  ail illspection thereof, and hear  such c~ itleiice as  
m a y  1~ offered hcforc tlicin, causc sucli s u r w p  or  sur\ .cy to be nintle 
a s  they shall tlctcrminc. ant1 ascertain if tlicl said town i n  the erection 
and  constluction of said darn lins so c rwted  and  constr i~cted t h e  smile 
that  more of thc  lmi(ls of s a i J  par t ies  of the sccond par t  a r e  flooded tlian 
n c r e  previously flomlctl, and ,  if so, m-hat damagc, if ally, past,  present 
and  fu ture ,  t h e  saitl partics of t h e  second par t  h a r e  or will  severally 
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sustain, arid they will make their report in nri t ing,  the decision of any 
two of said three to be as valid as if n d e  by all three." I t  n a s  further 
agreed in said Exhibit A :  "And the parties hereto do severally covenant 
and agree betn een tliemsel~ es and n i t h  each other that  thcy n ill be 
bound by the determination of the above named three persons . . . 
nithout right of appeal to any court or courts, and for the faithful 
observance of this their obligation, all of said parties do hereby bind 
tllemselves, their successors, heirs and representatives." 

I11 purwance of the foregoing agreement the arbitrators made a 
report on 15 Dccemher, 1922. The pertinent part of this report is as 
fo l lo~ i s :  "The corninittee appointed no\ir reports that  they h a l e  es- 
anlined the facts, heard certain evidence, ~ i c n e d  the lands and made 
certain s u r ~ e y ~ .  We find as a matter of fact that  the new dam built by 
the t o ~ r n  of Wilson is higher t l~a l i  the old dam;  that  the raising of said 
dam has caused daiiiagc to certain property, and we do now award to 
the parties listed below dniilagcs as follons," etc. Yarious sums were 
listed in wid  report as clainagc~s to rarious property onners. ranging 
from $2,400 to nothing. The plaintiff and t n o  other property onners 
were a\v:irded "nothing." 

011 1 7  April, 1930, plaii~tiff instituted an action for danlages against 
the toun of TTilson. alleging that on a certain (lay in 1928, a i d  on 
certain days in 1929, his larids "were inundated mid flootletl by reason 
of raising of the darn by the dffeildant across Contentnea Crwk . . . 
causing the plaii~tiff to low all his crops on several occasions, depre- 
ciating and souring his larid and causing nater  to back u p  on wid laud 
ant1 stagnate there, making the land unllealthy to live upon." PlaintifT 
furtlicr allegcd that the ana rd  of the arbitrators on 15 Dccernber, 1922, 
%as  not pursuant to the ternis of the agreement prcxiously entered into, 
. . . but inadc n finding as to past tlanlages alone, xitliout any refer- 
ellee ~ h a t s o e ~ e r  to the present or future injuries nhich  plaintiff among 
others, might s u ~ t a i r ~ . "  The ton11 of TVil~on filed an anslvcr setting up 
the ~ulmissioll  agreement a n d  the award R S  a bar to the right of plain- 
tiff to recover. 

At the hearing the tr ial  judge n n s  of the opinion that the plaintiff 
"was bound by the terms of said agreen~ent and award, and u a s  
estopped from further prosecution of the action." Whereupon, it was 
adjudged that the plaintiff take nothirig, from ~ h i c h  judgnlent plailitiff 
appealed. 

J o h n  D. B e l l a m y  K. Sons for plaintif 
Connor '6 H i l l  for defendant. 
S. E. Lucas  of counsel. 
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B ~ o c ~ n ~ ~ s ,  J. What are the legal tests for determining whether an 
arbitration ant1 a n a r d  estops the parties thereto? 

A\ll courts agree that  the submission to an award is the fountlation 
upoil nliicli the interpretation and T nliclity of the arbitration and award 
is built. This prel ailing iden n as esprcssed by this C m r t  in G c i g e ~  
I ? .  C'alilircll, I S 4  S. C., 387, 114 S .  E., 407, in these nortls: "Turning 
to tlic autliorities, n e  find it icttlctl t l ~ a t  the submissiol~ furnishes the 
source and prescribes the limits of the arbitrators7 authority, without 
regard to tlie form of the submissioii. Tlie a n d ,  both i~ substalice and 
in form, must confor~n to tlie sul~inission, :111tl the arbitrators are in- 
flesibly liliiitctl to a decision of tlw particular liiatters referred to them. 
. . . ,I submission is in itself a contract, or agreement, or SO f a r  
partakes of i ts  nature as to be substantially within the principle appli- 
cabl(~ to contracts as 'tlie basis of the arbitration and awnrd is the sub- 
miqsioli.' " -l/iil,\aps c. Enfcs, 137 S. C., 336, 50 S.  E., 2.7; lT'i1liains c. 
-1Ify. C'o., 133 S. C., 7, 6S S.  E. ,  003; Coe c. L o a n  C'O., 197  N. C., GSD, 
130 S. E., 351; 2 ' 1 * a 1 i a p o ~ f a i i o n  ( ' 0 .  c. S ' f ea rns ,  102 N. C., 720,  1-13 S .  E., 
-473. Tlic subiiiission agreement authorizes the arbitrators after Ilearing 
tlie eridcncc, malring surreys and i n q ~ e c t i l ~ g  the premises, to award 
tlamngcs, if any, past, present aiid future. ' h e  plaintifl docs not co~i-  
tend tliat tlie arbitrators cscecdcd their authority, but lit constructs his 
case u lml  thc following n ords in the report of the a r b i t r ~  tors : "that the 
raising of said tlaiii lias caustd damage to certain properties." The 
I\ ortls : (%:IS caused t1:mnge" are interpretetl by the plaintiff as a declara- 
tion that  o ~ l y  past damages were rolisiilcred or av nrtletl m~cl therefore 
tlic riglit to future dxniages was plsescrT ell. I t  must be observed, l i o ~ \ -  
ercr ,  tliat tlie n ortls follov ing tlie language rclicd up011 I)g the p la i~~r i f f  
are as follows: " i l~ id  n c  do a~va rd  to the pities listed belo~r damagc~s 
as follo~r s." 

Tlie award must be) interpreted in the light of the submission, and 
\\lien so interpreted tlierc is nothiug to  indicate that  . he  element of 
future or pros11ectiw daniages ~ r a s  oiiiittcd or excluded. 

lIal~ifestl,v, the record discloses a ~ a l i d  submission, n l~ ic l i  in definite 
terms, nutliori7ed tlie arbitrators to hear, consider an(l  award. Tlie 
an art1 docs not cscecd the pover grnntecl, or clearly escludc any material 
item ill contro~crsy.  S o r  is there any suggestion of fraud, mistake, 
duress, or otliei~ impeaching circumstance. ('olisequcntl tlie judgrncnt 
is 

-\ffirined. 
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1. Appeal and Nrror J r--19ecrl)tion of incompetent evidence to prove 
an adnlittcd fact will not be held for reversible error. 

TTllcre ill an actiu~i agnilist an insurnn(:c conll~any the plaintiff alleges 
that tlic driver of :[II autumobile covered by a policy of lialiility iusnr- 
:111ce iwucyl by the defendant had ntgligcutly inflicted the injury ill snit 
: ~ n d  that execution ayaiust tlie driver had been returned ~~usatisfietl, and 
the iirsur:~rice cc~~ul~any  admits the issuance of the 1)t~licy and that it  was 
in f l~rce at  the timc of the injury, ant1 adinits liability to  the extent of 
the j~~dgmcll t  if the 1)c)licy cu\'eretl the 11articul:lr car tlie iusured \\.;ls 
tlriviil: at the t h t ,  of  t h ~  accidc,nt: I Ic ld ,  if iucomlretent evidcnc:e was 
rcccsi\.c.tl a t  the trial up011 matters w11ic.h the dcfentln~it had admitted the 
reception of such evidence will riot he llcld for rcrersiblc error. 

2. Trial I) c - Conflicting rlitlcnce held to hale raiscd issue of fact 
determinative bg the verdict of the jurj. 

TTllcrc the idciltity of an automubile in a collisio~i :is the one covered 
by ail :~c.cidc\nt i~ltlemuity 1)olic.j- is the cletermi1i:ltive question in~ulrei l  
at  the trial, tlie isbuc is for the jury under conflicting evide~~ce,  and its 
verdict thereon is cleicrmi~iative. 

3. d p p t 4  and Error .J d-.\ppcllant mu4t show that allrgcd cXrror \%as: 
prejudicial. 

The nlipcxllant must show not o n l ~  that error had bee11 co~nmittcd upo~i  
the trial in the lover court, but also that the alleged error n a s  l~rejudicial. 

4. Insurance P b-dgcnt's tcsii~riony of rcnc\\al held cornpt?tellt in cor- 
roboration of plaintiff's contention that car \\as coxered bg the poliq.  

The testiinony of an insurance agent of the r e n c \ ~ a l  of a l~olicy of 
automobile liability iiisural~ce, of which Ile had person:il lmo\\'ledge. is 
lielcl coml~etent :IS eorrolmrative cvidclice of the plaiutiff's contelltioil 
that the car c:~asii~x the illjury in suit n,ns thc car covered ill the rene\\-a1 
policy. 

AFPFAL by defeudant f r o m  1T7a?liclL, J., a t  August-Selitenlber Term,  

1931, of G r i ~ 1 . o ~ ~ .  

011 24 L)ecemb(,r, 1928, a collisior~ occurred on Higl iway S o .  70, north 

of Gree~lsboro, bet- een a car  d r i ~  en by the plaintiff and one dri \  cn by 
R. L. ZIolmr~s. T h e  lllaiiltiff n n i  ilijurctl. He  brought 5uit ng :~ i~ is t  

IioImcs and recoTcrctl a jut lgl~ie~i t ,  but on appeal  to  this  Court  a new 

t r ia l  m a s  granted.  193 S. C., 640. I n  the  second t r i a l  the  plaintiff 

again preT ailed, and on appeal  the judgnic~iit n as affirmed. 189 S. C., 
813. ,In esecution nas  issued on this judgm(wt a ~ i t l  returned u~~sa t j s f ied .  

T h e  American Fidelitv a d  Cn+ual ty Company,  defcudant i n  this 
action, n a s  the unclernriter o r  insurance carr ier  of R. L. Holrnes. Upon  
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return of the unsatisfied execution the plaintiff instituted the present 
action. Tlie nature of tlie controversy may be seen by reference to the 
verdict, which is as follows: 

1. Was the Packard autonlobile involved in the  collision in  which the 
plaintiff, Ti7. Reuben Rudd, was injured, covered by the terms of a 
policy of insurance issued by the defendant, the Llinericm Fidelity and 
Casualty Company, and in full force and effect a t  the ime of the eol- 
lision ? Answer : Yes. 

2. I f  so, has there been any breach of the terms of th3 said policy of 
insurance by the said R. L. Holmes, which vitiated or invalidated the 
policy thereafter ? Answer : No. 

3, Wliat amount, if any, is the plaintiff entitled to recover of the 
clcfcndant? Answer: $2,500 priiicipal, and $202.20 co!jt and interest, 
from 9 August, 1930, a t  6% and cost of this action. 

It was agreed by the parties that  if the first two issues were answered 
in  favor of the  plaintiff the  answer to the third issus should be as 
set out in the verdict. Judgment was awarded the plain iff from which 
tlie cicfelidant appealed upon assigned error. 

11. R. Stanley for p l a i n f i f .  
John  I T ' .  11estcr and F .  Glenn Henderson for defenda %t. 

-ID.IJIS, J. Tlie plaintiff offered in evidence a paper, the serrice of 
~ r h i c h  had been accepted, purporting to be a notice to the defendant 
to produce a t  tlie tr ial  the original, or duplicate originsl, or standard 
form policy, of insurance, by which R. L. Holmes was insured against 
liability for personal injury sustained by third person:, and propertv 
damage arising out of the use, operation, and maintenance of an 
autoinoldc therein described- the policy liaving bee1 delivered to 
Hol~ncs  on or before 24 December, 1925. I n  addition, the plaintiff 
offcred secondary eridence of the contents of the policy which, it was 
clnirnetl, 11x1 been lost or destroyed. The defendant's e x q t i o n s  to the 
adniission of this ericience are tho ninth and thirteenth. 

l'rimarily tlie defcnclaiit takes the position that  the plaintiff has no 
rights superior to those of the assured, l'celcr ?;. Ca.wa1ty Co., 197 
S. C., 256; that  the in jury  complained of must be wi hill the terms 
of the policy; tha t  it is incun~bent upon the plaintiff to show that the 
parties ir~tentled to i n s u ~ e  the particular autonlobile that  caused the 
plaintiff's in jury;  and, further, that  the defendant's liability is limited 
to  the car named in the policy. All this may be granted. The evidence 
is that the in jury  was caused by Holmes7s negligent operation of a 
Packard car. We  nus st, therefore, turn to the specific objections which 
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are urged against the competency of evidence tending to show the 
contents of the policy of insurance. 

I t  is first contended that  the plaintiff must elect between two theories: 
that of a lost policy in tho possession of the assured and tha t  of a policy 
held adversely hy the defendant. I t  is also contended that  iiicompetei~t 
secondary e v ~ d e ~ i r e  \ \as admitted to prore the issuance of a policy by 
the defendant co \e r~ng  the liability established by the judgment in 
Rudd v. Ilolnzcs, supra. 

S u p p o s  we assume, certainly, without deciding, that  technical error 
n a s  committed: is tlle defendant prejudiced? V e  think not. I n  his com- 
plaint the plaiiitiff alleged that sometime prior to 25 December, 1928, 
the defendant issued its policy of insurance to one R. L. Holmes, and 
the defendant ansnered as fo l lo~w : 

"It is admitted that  the defendant issued a policy of insurance to  
It. L. Holmes, of Reids~il lc,  K. C., there111 agreeing to insure the said 
I<. L. Holmes against liability for bodily injuries a d  property damages 
arising out of tlic onnersliip, nnainteiiance and use of a certain auto- 
mobile therein described." 

, h t l  the following atlniission was entered of record by the defendant's 
connsc~l: " l t  is :rdnlittt~l that  the policy was outsta~iding on 24 Decem- 
her, 1928. I nil1 a h l t  t l m  if your Honor please. I nil1 make this 
a d n l i s s i o ~  I atinlit tliat if the car ~ n ~ o l v e d  in the action was covered 
by a po11q issued bx the defc~ndant, baid policy n a s  issued on 20 March, 
1928, anti that the lmiit of said policy n a s  in such sum as would h a l e  
c o ~ e r e d  t l ~ c  jutlgrlient of the plair~tiff in thiz action againat R. L. 
Holrnes." 

Tlie defendant iusured Holmts against liability arising out of his 
o p r a t i o n  of a car ;  the policy n a s  issurd on 20 March, 19%;  its terms 
co\ crctl the plai~ltiff's jutlgrrient ; i t  n a s  outstandirig nhen  the injury 
occurred. Al l l  tlie cssential ele~nents of liability are admitted escept the 
identity of tlie car and. the assured's compliance nit11 the terms of tlle 
policy. The  matters embraced in the lait t n o  propositionr are  de- 

<sues. tcrmined b) the jury's ansner to tlic first and secoild i: 
The  nonidrntity of the car by nhic11 the plnintiff was injured as  the 

car d c w r i b d  ill the policy nns  the chief po111t of defense. Tlie defend- 
ant's evidc~lce tended to show that  IIolnlci applied for a certificate of 
tltle to a Buick sct1a11 on 23 Scpternbrr. 1926; that  this n a s  tlie orily 
car registered in hit, name or1 2.2 Dccembcr, 1928, vhen  the collision 
occurred; and tliat the Packard was purchased on 28 December, 1928. 
The  plaintiff's cvitlence was to the effect that I'lolmes had olic Packard 
sedan; that  he called upon the defendant's agent before tlie collisior~ 
to renew the policy for this car when it espired, that  the agent renewed 
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i t  on 20 March, 1928; and that  Holmes was drir ing this car a t  the 
time of the injury. The conflicting evidence was resolved in favor of 
the plaintiff as indicated by the answer to the first issue. 

Under these circumstances we cannot say as a legal inference that  the 
defendant was prejudiced by the admission of the evidence to which the 
ninth and thirteenth exceptions are  addressed. 311 app~lllant must not 
only show error;  he must show that  the error ~ v a s  prejud cial. Quelch v .  
Futth,  175 S. C., 691; I n  re Craven, 169 S. C., 561; Fc'rebee v .  Berry ,  
168 N .  C., 281; S. v. Smith, 164 S. C., 475. The r lwqt ion  of in- 
con~petent evidence to prove ail admitted fact is not cause> for disturbing 
the result of a trial. Brown c. J lcRee ,  108 h'. C., 387; Pishey v. B T O I C ~ ,  
135 N. C., 198;  Bag C'o. v. Grocery Co., 171 S. C., 762; Lumber Co. 
v. Elizabeth Ci ty ,  181 N. C., 442. The reversal of a jucgment will not 
be ordered upon grounds which do not affect the merits of the cause. 
Ball v .  illcCorn~acE, 172 S. C., 677. 

We have given consideration to other esceptions taken by the defend- 
ant. To the reception of the contract of agency between the defendant 
and Lol-elace we discorer no ral id objection. The  testimony of Lovelace, 
the agent, concerning his renewal in March, 1929, of a policy formally 
issued to I-Iolmes by the defendant was competent in corroboration of 
the plaintiff's contention that  the Pnckard sedan was within the ternls 
of the policy issued on 20 March, 1928. The material fact ~ v a s  his re- 
newal of the policy and of this he had personal knowledge. 

Upon a rer iev  of all the exceptions discussed in the defendant's brief 
we find 

No error. 

STATE v. NORD DONSELL A N D  LEROY LEI.:. 

(Filed 15 June, 1032.) 

1. Criminal Law I f:  L e-Motion for severance is addressed to discre- 
tion of court and refusal of motion is not reviewable in absence of 
abuse. 

Where two defendants are indicted jointly, a motion for severance for 
trial may be made, but the motion is addressed to the sound discretion 
of the trial court, and where no abuse of discretion appea-s on the record 
an esception to his refusal of the motion will not be sustained. 

2. Criminal Law C a: L +Parties present and aiding and abetting com- 
mission of felony are guilty as principals. 

Where there is evidence that the two defendants charg1.d with murder 
were present a t  the time of the commission of the crime and aided and 
abetted each other therein, on instruction that it was immaterial that the 
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indictment failed to charge conspiracy, hut that  if the jury should find 
beyond a reasonable doubt that  prior to the time of the killing of the 
deceased the defendants entered into a conspiracy to rob him, and killed 
him vhile attempti~ig to egectuate their unlawful purpose, that tlie de- 
fendauts mould be guilt?, nil1 nut be held for rerersible error, the de- 
fendants upon tlie evidence being equally guilty a s  principals \\ithout 
regard to the prebence or absence of a conspiracy. 

3. Homicide H c:  Criminal Law I 1-Failure to submit issue of murder 
in the second degree held not error in this case. 

Where all the e\-idtxnce for the State tends to show that the defendants 
killcd the deceased nliile attempting to rob him, the crime is murder in 
the f i ~ s t  deprre, C. S., 4200, and the failure of the trial court to submit 
the issue of guilt of murder in the second degree is not error. 

4. Indictment C d-Difference in &?me in indictment and judgment held 
imnlnterial under doctrine of iden1 sonans. 

Where the indictment charges the defendants with the murder of one 
R. B. "Andre\vs" and the judgment recites that they were convicted of the 
murdt3r of one K. B. "Andrew," the names are patently idem sonans 
and the difference will not be held material. 

APPEAL by Leroy Lee f r o m  Sl1aw, B m e r g e n r y  J u d g e ,  a t  December 
Term, 1931, of GUILFORD. 

Cr imina l  prosecution tried upon a joint bill of indictment  charging 
K o r d  Doril~cll a n d  Leroy Lee wi th  the  murder  of one R. I3. Andrews. 

F r o m  ail adrerse rertlict, and  sentence of death entered thereon, the  
prisoner, Leroy Lee, appeals, assigning errors. 

At torney -Genera l  U r u m m i t t  a n d  Ass i s tan t  A t to rney -Genera l  Xeawell  
for  f l te S f a t e .  

I I i n c s  it. I j o ren  and  George I l .  J l i t che l l  for  d e f e n d a n t ,  L e r o y  Lee .  

STACY, C. J. T h e  record rccites thcre was evidence tending to show 
t h a t  d u r i ~ i g  the  ereriing of 25 S o r e ~ n b c r ,  1931, N o r d  1)onnell and Leroy 
Lee, r idiug i n  the  latter 's car,  welit t o  t h e  store of R. B. Ant l rem,  a 
inercliant a t  Sedalia, Guilford County, and  one or  tlie other  shot a n d  
killed the  said ,Irldrens. It is  admit ted tha t  both Donne11 and  Lee were 
present a t  tllc t ime of the honiicide, :nld e:lch testified t h e  other did t h e  
sliooting. D o n ~ i e l l  said the  ~ r ~ w t l e r  n a s  the result of a lioltl-up scheme. 
H e  confessed h i s  par t  i n  thc crinie and  has  iiot appealed. X. v. Tl'hite- 
h u r s t ,  a n i e ,  631. Lee testified there n a s  n o  conspiracy or intelltion on 
h i s  p a r t  to  rob the  deceased, and  t h a t  Doniiell alone n a s  responsible for 
t h e  killing. T h e y  both left inimecliatcly a f te r  the shooting, i n  Lee's 
car ,  and  n e r e  arrested a day or  two later.  A s  we understand the  record, 
though i t s  preparat ion is soriien-hat uiisatisfactory, a robbery was being 
perpetrated or attempted a t  t h e  t ime  of the  shooting. 
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The  prisoner's first exception is to the refusal of thc court to grant  
his motion for a severance or separate trial. I t  was tlie rule a t  common 
la~v,  ~vliich still obtains n i t h  us, tliat, mhen t n o  or more persons are 
indicted jointly, a nlotion for severance may be made on tlie face of 
the bill (S. e. Deaton, 92 S. C.,  788), but the granting or refusing 
of the niotion is a matter which rests in the sound discretion of thc tr ial  
court. S. v. Southerland, 175 N .  C., 676, 100 S. E., 187;  S. c. IIolder, 
153 K. C., 606, 69 S. E., 66;  S. 2). Car.mwan, 142 N. C., 575, 54 S. E., 
1002; Y. v. Uarrett, 142 S.  C., 565, 54 S. E., 856; J. v. Smith, 24 
N. C., 402. N o  abuse of discretion appears on the presc.nt record. T l ~ e  
defenciants were partners in crime and they ha re  been tried together as 
his Honor thought was but meet. Sotc ,  SO ,\. L. R., 117 1; 16 C. J., 756. 
The exception is not sustained. 

The folloning excerpt from tlie cliarge fornis the basis of the p i s -  
oner's next exception or second asGgiime11t of e r ror :  

"Now there is no conspiracy expressly sct out in tlil. bill, and it is 
not necessary that  it should have been alleged in the bill, but if the 
State has satisfied you beyond a reasonable doubt from tlie c\itlence 
that the two defendants Donne11 and Lee, prior to the time of tlic alleged 
killing of R .  13. Llndrem, entered into a conspiracy to rob liim, and 
pursuant to that  conspiracy so entered into, and while in an attempt to 
carry out the unlawful purpose, to wit, the robbery of l\[r. Andrew, one 
of thein shot and killed liim, tlie court instructs you, gwtlemen of the 
jury, tliat both defendants would under those circumstances be guilty 
of murder in the first degree." 

This  instruction is free from reversible error. S.  c .  IIolder, supra. 
Without regard to the existence or absence of a conspiracy, it is a settled 
principle of law, apparently applicable to the facts of the instant case, 
that where t ~ o  persons aid and abet each other in the comniission of a 
crime, both being present, both are principals and equally guilty. S. v. 
Beal, 199 N. C., 275, 154 S. E., 604; S. e. Hart, 186 Y. C., 582, 120 
S. E., 345; 8. v. Jawell, 141 N. C., 722, 53 S. E., 127. 

The third exception, and tlie one on which the defendant places his 
greatest reliance, is  the failure of the court to submit to the jury the 
issue of murder in the second degree, under the principle that  every 
riem of the case, arising on the evidence, must be submitted to the 
jury. S. v. Sewsomc ,  195 N. C., 552, 143 S. E.,  187. That  while i t  is  
conceded an unlawful killing with a deadly neapon raises) a presumption 
of malice, sufficient to warrant  a verdict of murder in the second degree, 
nothing else appearing, still it  raises no grmter presumption; and the 
defendant says the jury should have been told that  unlms the prosecu- 
tion had fully satisfied them of a premeditated murder,. executed in a 
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cool state of the blood, a ~ e r d i c t  of inurder in the second degree ~ ~ o u l c l  
be in order. ,V. 2'. U P ~ S O ~ ,  183 S. C., 795, 111 S. E., 869. The record 
is not altogrtlier clear, but as n e  undcr\tmid it, a robbery n a s  heirlg 
perpetrated or attclnptcd a t  the time of the hilling. This niaile tlie 
liornicitle i~iurcler in the firbt degree. A'. 2%. Logan, 161 S. C., 23;, 76 
8. E., 1. 1 t is pror ided by C. S., 4200 that a r~lurdcr committed ~n the 
perpetration or attempt to perpetrate any arson, rape, robbery, bur- 
glary or othtr  feloiiy, sliall be deemed to  be murder in the first degree. 
S. v.  Sterling, 200 N. C., 18, 1.56 S. E., 96. 

Speaking to the question in S'. z7. S p i r ~ y ,  151 N. C., 676, 6.5 S .  E., 99.5, 
Xunning, J., delirering tlie opiiiioli of the Court, said:  "Wliere the 
evidence tcncls to pro7 e tliat a niurclt~r n a s  done, and that  it was done by 
means of poiwn, 15 ing in n ait, imprisonment, starring, torture, or wl~ich  
ha. been conlmittetl in pcrpetration or attempt to perpetrate any arson, 
rape, robbery, burglary or other felon)-, and where there is no eridence 
and nhcre  no inference can falrl- bc deduced from the eridence of or 
tending to p row a murder in the second degree or manslaughter, the 
trial judge should iiistruct the jury that  it i i  their duty to rendcr a 
verdict of 'guilty of murder in the first drgrec,' if they are satisfied 
bcyond a reawnable doubt, or of 'not guilty.' I f ,  howerer, there is ariy 
c\itlriice or if any inferer~ce can be fairly deduced therefrom, tending 
to sliow one of thc loner grade, of murder, i t  is then the duty of the 
trial judge, undcr appropriate instructioni;, to submit tliat xiew to tlie 
jury. I t  becomes tlie duty of tlie trial judge to determine, in the first 
inc.tancc7, if there is any el idence or if ariy inference can bc fairly 
deduced therefrom, ttndiilg to prore one of tlie loner grades of inurder." 
See, also, 8. v. Illiller, 197 N .  C., 443, 149 8. E., 690. 

I t  is observed that  the defendants are  charged in tlie indictnieiit with 
the inurder of one R. B. '(Andrews," while the judgment recites they 
\\ere conr icted of murdering one R. B. ' ' L h ( l r ~ ~ ~ "  as charged in the bill 
of indictment. The namcs are patently i d ~ m  sonans, and the slight dif- 
ferei~ce, evitlently a typograpliical error either in the one or the other, 
is not regarded as material. S. v.  Dmkcford ,  162 N .  C., 667, 78 S. E., 
308;  S. v. Collins, 115 N. C., 716, 20 8. E., 452; 8. v. Lane, 80 N .  C., 
407. 

The rcniainiiig exceptions are equally untenable, and the case is  free 
from rerersible error. The verdict and judgment will be upheld. 

No error. 
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1. T a u t i o n  A a-Issuancc of refunding bonds under  provisions of Munici- 
pal  Finance Act, a s  nnlendcd, need not  be submitted to  voters. 

I t  is 11ot necessary that  ail ordiliauce authorizi~lg tlic! issuance of re- 
fulitling bonds sl~ould be submitted to the voters of the municipality 
issui~lg then1 \vhen the b'ol~ds to be refulldcd are ralid and enforceable 
obligatious of the city wllic11 mature witllin olle year from the date of 
the ort1in:tnce autllorizin:: the refuucliug bonds, and the bonds to be 
refulidrd were issued l~r io r  to 1 July, 19:L1, S. C. Code of 1931, sees. 
- "9'" or ( 2 ) ,  '"338(2) ,  and tllv city does not contract n debt within the menn- 
iug of Art. YII,  sec. 7, by issuiug such refullcling bontls! and it is uot 
rlcxcessarg that  the bonds to be refunded sliould have btxn issued solely 
for ucccaaarg exllelises, it being sutfivient if the bonds to be refuucled are  
rulid and enforceable obligations of the city. 

2. Taxation A f-Governing body may fix illterest r a t e  o n  valid refund- 
i n g  bonds i n  its discretion within t h e  s ta tutory limitation. 

I t  is uot necessary that  refunding bonds issued in accordance with the 
JIniiicil~al E'ii~auce Act, a s  ameiltled, should not bear a greater rate of 
interc~st than the bonds to be refunded so long as  the rei'ul~ding bonds do 
not bear a grrater rate of interest than the statutory limitation of six 
lwr c ~ i l t ,  K. C. Code of 1931, sw.  2951, the rate of iuterest within the 
st:~tutorg limitation beiug within the discretiou of the gorerniug body 
of the city issuing them. 

3. Same-Governing body may fix period of matur i ty  of ra l id  refunding 
bonds. 

I t  is not required that  the period for maturity uf  refunding bonds issued 
in accortlance nit11 tlie Municipal E'iuance Act, a s  ame lded, should not 
cxceccl the mtnimurn statutory period for u~a tur i ty  of the bo~ids to be 
~cfundcd ,  S. C. Code of 1931, sec. 2942(lb) the period for ~natur i ty  of 
the refluidinf bo~ltls being in the discretion of the governiug body of the 
city issuing them. 

4. Taxation A a-Where proposed refunding bonds will be valid, bond 
anticipation notes will be valid also. 

JYliere refunding bonds proposed to he issued by a city are  valid, 
bout1 al~ticipatiou notes proposed to be issued by i t  nil1 :11so be valid, but 
the proceeds of the bonds and bond anticipation notes must be used 
esclusiwly to the 11:lymcnt of the bcmds to be refunded thereby. 

~\I'I'EIL by plnintiff f r o m  C' iewlcn f ,  J., a t  Chambers  on 3 l f a y ,  198.3. 
,\ffirnlcd. 

T h i s  is a n  act ion by plaintiff,  a resident arid t aspqyer  of the city 
of Wilrston-Salein, S. C., fo r  jutlgment t!mt the c l e f m t l a ~ l t ~  11r rt~srrninetl  
mid c ~ l j o i i ~ e d  fl-om issuing w ~ d  ~ ( ~ l l i ~ l g  bo11d:: of tlie v i t r  of IT i l~s tou-  

S : I~~I I I ,  ill tlie aggregate amount  of $900,000, and  notes of said ci ty  i n  the  
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aggregate amoulit of $47,000. upon t h e  allegation i n  the conlplnint that 
t l ~ p  i s + u a l ~ c i ~  and sale of saitl bolids an(l notes n i l1  he u ~ i l a ~ v f u l .  

'Tl~rs i ~ s u n i i r e  and sale of the  bolitls v1lic.h t h e  defclidn~its propo;cS 
to is-ue :11i,1 sell, n e w  (I111~ a u t l i o r l ~ e ( ~  :I h n i 1  o r i l i l ~ a ~ l r c  l l a ~ 8 t d  1 ) ~  
tlic lroaril of :rl~ler1ilc~11 of t h e  ci ty  of Winaton-Salcln, a ~uunici lxi l  cor- 
p o r : ~ t i o ~ i  orgnl i iml under  the 1:rvi of this S i x t r ,  on 8 Alpri l ,  10:13, i n  
:~ccwrcl:~iice n I t11 tllc l)ro\ i5iorii of tlir, 1Luliicipal Fi11:mce -let of tlii- 
Statcb. Tllc bo~ii l> a1.c to be i-,-utd and .old f o r  the l1url)me of r e f u ~ i i l i ~ l g  
bo~itls of tile .aid ci ty  \\-hicall n ere issurtl pr ior  to  1 Ju lx ,  193 1 ,  mid 
-\\liic.li ~7111 n l n t u r ~ ,  arc~ortling to  tlieir t rnor ,  -\\ithill olie ye;lr fro111 * 
Ll l r i l ,  1!)SZ. a \ i ~ ~ o l ~ g  tlic bonds nhicl i  a re  to  he refuntlcd a re  rertaill  
bol i t l~ of the city of T T i ~ i s t o ~ l - S a l r n ~  nhicl l  a e r c  i s u e t l  to  r a i v  Inonoy 
f o r  c ~ x l ) o n ~ ~ ~  otllcr t11:rn necessary rsl,ensrb of the qaitl city. T l i v b ~  
Lolitl*. 11on el cr, x c'riA a u t h o r i ~ r d  by  statute, nud n ere duly a p p r o ~ c ~ t l  1)y 
:I n iajor i ty  of thc qunlificd -\ott,r\ of the city of \Tinston-Salem. Tliey 
:,re valicl ol)lig:itio~is of ':lid r i ty .  Coliit. of S. C., . l r t .  T T J I ,  sec. 7. 
Tllc bonds bcar interest a t  rutva 1i-s t h a n  six lwr ccmt, altliougll i)y 
\ i r tu( l  of th(' b t x t u t t ~  1111i1(~ -\7111(~11 t l i ~ ~  V C ~ C  ~ ' i s u ~ i l  and. solti, a ra te  of 
interest not i n  excess of s ix  per  cent n a s  a u t h o r i m l .  T h e  refunitll~iq 
I ~ o n t l ~  nliicli t l ~ c  t l c fc~ ida~i t s  propow t o  i.ille and  sell m a y  hear i1itele.t 
a t  a r a t e  not i n  excess of SIX l ~ e r  c m t ,  a' 111;ty IIC d e t c w u i ~ i e ~ l  11)- t l i ~  
boar11 of altlcrilitri of tlrcl c i ty  of W i n ~ t o ~ l - S a l e n i ,  11- ~ c s o l u t i o n  tluly 
ndirl~tccl b-j said board. T h e  refunding lmlt l i  n i l l  m a t n r c  ]lot la ter  t h a n  
fifty c : r r ,  a f tc r  1 J u l y ,  1932. T h c  rtinsimum periods f o r  t 1 1 ~  n ia tur i ty  
of the b o n t l ~  to bcl riduntltd, a. fixed by st:itut?, n111 exl)irc b c f o r ~  t h ~  
111:rturit- of the refmltliug bond., as  :iutl~orize(l hy thc holltl ortli~l:rnw 
p a w d  by  t h e  board of aldcrnwn of tlic <.it7 of TTin.toli-Salcri~. 

T h e  is\ualic*c ant1 sale of the  notes nl l ich the  defendants propose to  
i-quc. and  sell. ~ ~ i l r e  antliorized hy n re~olu t io i l  du ly  a~loptet l  by t h e  
board of a l t l c ~ r r n ~ ~ i  of the  city of Ti l is ton-Salem, on S , lpr i l ,  19.32, ill 
accorclalice n it11 t h e  pro\  i s ~ o n s  of the  Municipal  Finance ,ict of this 
S ta te .  Tl lc  notes a re  to be iysu~cl and  sold f o r  money borronctl to  pay 
horiils of the ci ty  of JYinston-Salern nhicl i  a r e  included among the  
I m ~ t l s  to be refunded. Tliese bo~itls a m o u ~ i t  t o  $47.000, and will m a t u r e  
on 1 31:1y, 3932. T h e  notes lvill he dated 27 Apri l ,  1931, nut1 \ \ i l l  be 
p q n b l f ~ ,  nit11 interest a t  six per  cent, on 27 October, 1932. They  arc. 
to be i swed  nnrl sold ill anticipation of the  receipt by  the  ci ty  of 
\Tinston-Salem of t h e  proceeds of the  sale of t h e  refunding boiids au th-  
orized by the  bond ordinance passed by  the board of aldermen of saitl 
c i ty  on 8 Apri l ,  1932. 

S p i t h e r  the  refunt l i~lg bonds, nor  the  bond ant icipat ion notes, ~ v h i c h  
the defendants  propose t o  issue and sell, have  been approved by a 
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majority of the qualified voters of the city of Winston-Salem. Neither 
the ordillance, authorizing the bonds, nor the resolution authorizing 
tlic notes, has been submitted to the voters of the  s a i j  city. 

On  the foregoing facts alleged in his complaint, and admitted in  the 
allsner of the defendants, the plaintiff moved for judgment tha t  the 
dcfciidants be restrained and enjoined from issuing and selling both the 
said bo~ids and the said notes. The  motion was denied. 

Froni judgnient deuying his motion, and disnlissing the action, tlie 
plnii~tiff appealed to  the Supreme Court. 

A-at 8. CTEZL'S f o ~  p1ainti.f. 
P a ~ r i s h  (6 Deal for defendants. 

C O X ~ O R ,  J .  Tlie Nunicipal  Finance Act, 1921, as amended, expressly 
autliorizcs a rnuiiicipal corporation organized under t h e  laws of this 
State to issue its negotiable bonds for the purpose of rcxfunding bonds 
of tlw corporati011 issued for debts contracted prior to 1 July,  1931, and 
maturilig within one year from the date of the passage b,v its governing 
body of tlio bond ordinance authorizing the issuance of the refunding 
boilcls, wlicre the bonds to he refunded are valid and enforceable obliga- 
tioiis of the corporation. K. C. Code of 1931, section 2!)37, subsection 
2. I t  is espressly provided by the statute that  the ordinal ce authorizi~ig 
tlie issuance of refunding bonds need not be submitted to tlie voters of 
tlw niuiiicipality. K. C. Code of 1931, section 2938, subsxtion 1.  This 
provision is  not confilled to bonds issued for debts coiitral!ted for neces- 
sary expenses; it  is applicable to all bonds, including those which were 
issued for rspeiises other than neccssary cspcnses of the municipality. 
,I municipal corporation does not contract a debt, 11-ithi11 the meaning 
of s t d o n  7 of Article T'II of the Constitution of thi:, State, wlien 
under statutory authority i t  issues bonds to r e fu~ id  bonds ~vhich at the 
date of the issumice of the refuiidi~ig boiids are valid a1 d enforceable 
obligations of tlie corporation. 44 C. J., 1132. 

Tlie boi~ds in the i~ is tant  case will not be invalid because their issu- 
ance was without the approval of a majority of the qualified Toters 
of tlic city of Winston-Salem. Nor d l  their \-alidity he affected by 
tlic fact that  xillcn issued they may bear a rare of interest in excms of 
the rates wliicll the bonds to be refunded bear, provided such rate does 
not rsccecl six per cent. 3. C. Code of 1931, sertion 2931. The masimuln 
rate of iiitercst fiscd by statute for the bonds to be refunded was s is  
per ccliit. T l ~ e  fact that  the boiids when issued, bore rates of interest 
less than s is  per cent, does not determine the rate a t  mhic 1 the refund- 
ing bonds may be issued. The  rate of interest which bonds issued by a 
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nlunicipal corporation shall bear is fixed hy the gorerning body of the 
corl)oratioii, in its discretion, nitliiii tlie statutory limitation. I t  is  
expressly pror-ided by the statute that  the period -\vitliiri nhicli re- 
funding bo~itls shall mature sllall be determined by the go\ erning body 
of the corporation. S. C. Code of 1931, section 2942, subsection l ( b ) .  
The maximum periods fixed by statute for  the maturity of the bonds to 
be refunded is not de terminat i~e  of the period for the maturity of 
refunding bonds. I n  the instant case the maximum period for the ma- 
turity of the refundii~g bonds nhich  the defe~~dar i t s  propose to issue 
and sell is fixed in the bond ordi~iance a t  50 years after 1 July,  1932. 
I f  the bonds sliall be so issued, this fact n i l l  not affect their validity. 

As tlie refunding bonds nllicli the defendants propose to ibsue and 
scll n i l l  be \ d i d ,  it fol lonj  that  the bond anticipation notes which they 
also propose to issue and sell, will be valid. K. C. Code of 1931, sec- 
tion 8934. 

Of course, the proceeds of the sale of the refunding bonds and of the 
loan niiticipation notes can be applied only to  the payment of the bonds 
nhicli are to be refunded. When this shall h a l e  been done, the indebted- 
ness of the city of Winston-Salem, illcurred by statutory authority 
and v i t h  the approval of a majority of the qualified ~ o t e r s  of the city, 
Jr ill not h a r e  bcen increased. The  t a s p a ~ e r s  of tlie city will be r e l i e d  
of tlie burdeli of taxation for the p n p e n t  of the bonds which n i l l  nia- 
ture nitliin one year from 8 April, 1932, nliich, but for thc i+unncc and 
sale of tlic refunding  bond^, nould neccwtrily be inlposed upon tlieirl. 

There is no error i n  the judgment denying plaintiff's motion for 
j u t lgmc~~t  oil the pleadings, slid dismissing the action. The  jut lgnle~~t is  

Affirmed. 

J. A. B O L I C H ,  JK., A R D  WIFF, R O S A L I E  F. R O I J C H ,  V. THE P R U D E K T I A L  
ISSUIIAiYCIZ COhIPAi iT  O F  AMERICA,  WdCIIOVIh BANK AND 
TRUST C'OhIPAST. TKU~TFE,  KOSA S. H A S E S  A A D  THE U O I J C H  
EIO1,I)ISG C O R P O I l A T I O S .  

(Filed 12 .June, 1932.) 

1. Mortgages H b - Mere allegations of general financial depression, 
scarcity of money, etc., held not sufficient t o  enjoin foreclosure. 

Mere allegations of genrral financial depression, stagnation of the real 
estate market and scarcity of money for ordinary business tra~~snctions 
are not sufficient for n court of equity to enjoin the foreclowre of n deed 
of truit according to jts tenor, the courts of equity i~snally exercising 
their 1)ower t o  enjoin foreclosure upon allegations of fraud, rc%traint, 
op~ression, usury, mistake, etc. 
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2. Same--Court may order foreclosure of mortgage on property held in 
eustodia legis. 

Where a mortgagor has transferred his equity of redemption to a hold- 
ing corporation, and thereafter the holding corporation becomes insolvent 
and is placed in tlie hands of' a receiver, the property is in custodia legis, 
but 3 cuurt of equity has the power, in its discretion, to order the land 
sold, it not being required to retain control of the prope-ty when it would 
be inequitable to do so, and an order vacating an injunction restraining 
the sale under the mortgage is equivalent to leave to proceed in the 
esercise of the power of sale contained therein. 

CIVIL ACTIOK, before Harding, J., a t  J anua ry  Term, 11332, of FORSYTH. 
On or about 11 Narch,  1930, J. A. Bolich and wife, being the owners 

of a certain lot of land in Winston-Salem, borrowed the sum of $160,000 
from tlie defendant, Insurance Company, and as  security therefor exe- 
cuted arid delivered a deed of trust to the defendant, W a c h o ~ i a  Bank 
and Trust  Company, trustee. Thereafter, on or abou 20 Norember, 
1930, Bolich and wife made a certain contract with W 11. Hanes and 
nife,  S o n a  S. Hanes, in which they agreed "to pay, renew or handle in 
a manner satisfactory to both parties en(-h and every encumbrance 
against said property as the same came due." Thereupon, Bolich and 
wife conveyed the property to a corporation known as the Bolich Hold- 
ing  Corporation. Default was made in the payment of the indebtedness 
and the bolder of the note requested the trustee named in the deed of 
trust to sell the property, and same was duly advertisec for sale on 20 
S o ~ e m b e r ,  1931. A temporary restraining order was issued, answers 
wcrc filed by the parties, a receiwr was appointed for the Bolich Holding 
Corporation, a i d  a t  the final hearing the tr ial  judge continued the in- 
junction to the hearing, but decreed a foreclosure of the deed of trust 
and appointed a commissioner to sell the land for the reason that  "the 
court is of the opinion tha t  the parties opposed to said motion and sale 
have not alleged any equity or reason \thy said motion should not be 
allowed," etc. The  plaintiff prayed the court to restrain the sale upon 
the ground tha t  "there was a condition of depression throughout the 
entire country in finance and real estate, and business conditions gen- 
erally were unprecedentedly bad, which conclitions continue to exist a t  
the present t ime; . . . that  on account of the seal-city of money 
and poor market conditions, it  was impossible to obtain the fa i r  market 
value of lands a t  a judicial foreclosure or other forced or involuntary 
sale of same. . . . That  if the lands are sold . . . at  a forced 
sale a t  the present time, they will not bring their fa i r  market value, 
and will do irreparable damage both to the plaintiffs and to the creditors 
of the Bolich Holding Corporation; that a delay for a reasonable time 
in foreclosing the deed of trust will do the defendants no damage, 
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for the reason that the loan is more than adequately secured; . . . 
that there are n i a l~y  indications that  in a short time husiness conditions 
will have improucd to such an extent that  111oney will he a1 ailable and 
pi.opertY can be sold rren a t  a forced sale at approximately its market 
I alue." The second ground upon n liich the plaintiffs requested post- 
ponement of sale was that  the defendant, S o n a  S. Ranes, had con- 
tracted to pay off the mortgage indcbtcdnc.ss, and that  while she n a s  
solvent, had declined and refused to comply with her agreernent. 

From the judgment rendered the plaintiffs and the defendant, S o n a  
S. Hailes and Bolich Holding Corporation appealed. Pending the 
appeal the tr ial  judge restrained the coniniissioner from proceeding with 
the sale. 

Parrish Le. Deal for  plainfilfs.  
,llanly, IIendren Le. Ib'omble for Prudential Imurance  C'ompaicy of 

dmei.ica and Tl'achocia Bunk and Tmst  C'ompai~y, frusfee.  

BROGDEK, J. Does the depression or unprrcedcnted scarcity of rnoneyv 
for ordinary transactions or enforced stagnation of the r ra l  estate niar- 
ket constitute an equity sufficient to xa r ran t  a court in restraining the 
exercise of the power of sale in a deed of t ru s t ?  

The poner of a court of equity to  restrain sales of rcal estate rnack 
in pursuance of the terms of a mortgage or deed of trust is u~ldoubted, 
a ~ t d  the decisions of this Court disclose tha t  the restraining p o w r  of 
equity in proper cases has Leen frequently exrrcised. However, the 
exercise of the beneficent powers of .equity has usually been based upon 
allegations of fraud, restraint, oppression, usury, mistake or other facts 
disclosing ullconscionable ad~an tage .  Unless such elenients are alleged, 
the courts hare  refused to stay the exercise of the pover of sale in a 
mortgage or deed of trust nhen all the necessary requisites of a valid 
sale have been observed and pursued. Lumber C'o. v .  C'onradcs, 105 
N. C., 626, 143  S. E., 138. I t  does not appear that  this Court has 
heretofore discussed the particular question involved in this appeal. 
However, there are some old caws in other juristlictions directly in 
point. F o r  example, in 1871, the Virginia Court considered the question 
in  Muller v. Bayly,  62  Va., 521. The Court said:  "Then, what other 
ground of equity is there in the bil l?  Only the allegatioils that  the 
time is unpropitious for a sale or was xhen  the bill was filed; that 
money x a s  scarce, and that  owing to the large amount of the cash pay- 
ment required, the sale, if made as advertised by the trustee Bayly, 
would be attended with great if not irreparable loss and injury to the 
~ ~ i f e  and her children. Certainly these allegations can afford no just 
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ground f o r  enjoining the sale." T o  t h e  same effect is  t h e  declaration 
i n  L i p s c o m b  2'. S. 2.. Life Ins. C'o., 39 S. W., 465. T h e  Cour t  s a I s :  
"Hoxever  strongly our  syni l~athies  m a y  be enlisted f o r  t h e  unfor tuna te  
victim of h a r d  times, they cannot fu rn i sh  a basis fo r  equity jur isdict ion;  
and such courts cannot a n d  ought  not  t o  be m a d e  the instrunlents of 
speculation it] t h e  f u t u r e  values of property even f o r  the  benefit of t h e  
unfortunate." See, also, D z ~ n n  v. ,lfcC'oy, 5 2  S .  W., 2 1 ;  ,lfziller's Admr. 
u. Stone, 6 S .  E., 223, 34 Va.,  834;  E'loore v. ,lforgan, 175  S .  IT., 737, 
4 1  C. J., 931, section 1333, 1 9  R. C. L., 618, section 434;  Pomeroy, 
Val. 4, p. 4041. 

I'erliaps no court  i s  wise enough to declare w i t h  absolute finality t h a t  
no ecoliomic or  financial stringency or distress would wc r r a n t  the inter- 
vention of equitable principles i n  restraining t h e  p o n e r  clf sale i n  instru-  
nicnts securilig debts, but cer tainly tlie mere allegat ons of general 
depression before t h e  property h a s  been sold and  a11 unconscionable 
purchase price established, has  not heretofore been deerled adequate to  
invoke equitable power. 

It is  contended t h a t  as  t h e  Bolich Hold ing  Company has been placed 
i n  tlie hands  of a receiver tliat t h e  property is  i n  custwZia legis, and, 
therefore, subject t o  the  control and  discretion of the  c m r t .  H o ~ v e r e r ,  
i t  lias been decided i n  I'ellelier v. L u m b e r  Co., 1 2 3  X. C., 596, 30 S. E., 
355-1002, tha t  even if property is  ill custodia legis, a court of equi ty 
has power to order  a sale i n  i t s  discretion for  the reason "a court of 
equity is not required to  retniii.possession of property w i e n  i t  would be 
inequitable t o  do so." Consequently the  vacat ing of a n  injunct ion re- 
s t raining t h e  sale is  equivalent to  leave t o  proceed i n  the  exercise of the  
power. 

Affirmed. 

BUSCOMBE COUSTY m AT,. V.  GURNEY P. HOOD, COXMISSIOITER OF BASKS, 
A X D  CSITED STATES GUARANTEE COMPAXT. 

(Filed 13 June, 1932.) 

1. Banks and Banking H d-Claim against receiver of insolvent bank 
must be Aled and refused before institution of action thereon. 

The Commissioner of Banks is in the nature of a s t a t ~ t o r y  receiver of 
an insolvent bank when he has taken over its assets for the purpose of 
liquidation, and i t  is required that  a depositor or claimant against the 
bank's assets in his hands must file his claim with the Ccmmissioner and 
afford him a n  opportunity to pass thereon before bringing suit, and where 
the complaint fails to allege the filing of the claim with the Commissioner 
and his refusal thereof, i t  fails to state a cause of action against him, 
and his demurrer to the complaint is properly sustained. 



x. C.] S I ' R I K G  TERM, 1932. 793 

2. Removal of Causes C b-Complaint stated n o  cause of action against 
r r s ido l t  defendant and  motion for rcmoval of nonresident was 
properly allowed. 

Whcre an action is brought against the resident Comuiissioi~er of 
I3a11lis nnd a iionresiilciit insurance comp:iny to recover the umount tle- 
positrtl by a county in a I~anlr prior to its insolrency and to recorer on lhe 
depository bond esecutcd by the insurance coml)any, and the complaint 
fails to state a cause of action against the Commissioner becnuse of its 
failure to allege a filing of t l ~ e  claim with him arid his rc~fusal thereof, 
tlie C:ommissioner's demurrer is properly sustained, and the motion of the 
nolirc~iclent defendant for rcmornl to tlie Fedcral Court is properly 
allon-cd. 

~ P E A I ,  by plaintiffs f r o m  h'iid,, J . ,  a t  J a n u a r y  Term, 193% of Br s- 

C ~ I I B E .  Affirmed. 
T h i s  action was  begun iri the General  County Court  of Bur~combe 

County, on 14 September, 1931. , l f ter  t h e  complaint \\-as filed, and  ill 

a p t  tlme, tlie defendant, rnited S ta tes  G u a r a ~ i t e e  Company, filed i ts  
petition ill said court  f o r  tlic removal of the action f r o m  said General  
County Cour t  of 13uncoli1be Coulity to the  D i ~ t r i c t  Cour t  of t h e  Ui i i t e~ l  
States  fo r  the Tester11 I)i-trict of S o r t h  C'ilrolinn, f o r  t r ia l .  

'I'lle action is  to recoler  oil a b o ~ l d  ill the  sun1 of $30,000. T h e  bond 
is dated 2 1  J u n e ,  1930. I t  n a b  executed by the Central  B a r k  and  T r u s t  
C'oinpany of A d l e ~ i l l e ,  S. C'., a s  principal,  a n d  t h e  Lj~iitetl S ta tes  
G u a r a l ~ t c c  Company,  i r s  s u r c t ~ ,  a r ~ d  is  payable to Buliconlbe County. T h e  
contlitioli of t h e  bond i q  tliat the ( 'cntral B a n k  and T r u s t  Corupauy 
" s l ~ d l  f a l t h f u l l  keep, account for,  imd p a y  011 legal demand all  mane?, 

tlelwsiietl nit11 i t  hy or on I A ~ a l f  of the  said Buncombe Couiitt., arid 
s l id1 not su\pentl payment of ally lnoueys yo deposited." 

It is  alleged i n  the  coni~i laint  tha t  on 20 Kovernbcr, 1930, the CFII-  
trill B a ~ i l i  ancl T r u s t  ( 'oriipal~y c l o d  it, doors, and  su-pendctl p a p l c ~ i t  
to  it.. tlrpo.itors; tha t  011 +aitl (la!, the ~ , ! x i ~ ~ t i f f ,  J J u l ~ c o n ~ b e  C ' o u ~ ~ t y ,  1i;icl 
on del~osi t  nit11 sai(l Central  Ualik arid Trus t  C o n ~ p a n y ,  ill the m u l e  
of its twasurer .  thc' iunl  of $2.!)9I,102.62; and  t h a t  s i w e  thc  closll~g of 
said Central  E m k  a n d  T m z t  C'onll)any, tllc plaintiff, Bui~conibe C o u ~ i t y ,  
has  collccted f r o m  cc rt:il~i sei.uritics held I,y i t  f o r  i ts  snld deposit, the 
sum of $50,400.93, 1 m l i i 1 ~  tht. m i o u n t  I I O U  due said plaintiff, U I I  ac- 
count of said deposit, the sum of $2,940,992.G9. 

P r i o r  to  the coinnle~icc~rlel~t  of this  action, the defendant, Gurney  I'. 
Hood, Cornmissioner of Banks  of the  S ta te  of S o r t h  C:rrolirra, took 
into his  possession all  the  as-ets of the Central  R a n k  and Trus t  Com- 
pany, on hand  a t  the  date  the  said company closed i ts  doors and ceased 
to do business. T h e  said defendant is  11ow engaged i n  t h e  liquidation 



of tlic C e i ~ t r a l  13aiik and  Tru , t  Cornpniiy, ns lie i: autliorizcd a d  
direcntctl to do l y  chapter  113. Public L a n s  of S o r t l i  Carol ina,  1927.  
I t  is 11ot ;~llogecl ill the coliil~lniiit tha t  1 1 ~ i o r  to t h e  t o ~ l ~ i n e n c e n ~ c i i t  of 
t l ~ i -  ar t ion,  tlw plnintifis prcsciltctl their  c laim against t h e  Cent ra l  
13i11ik nut1 Truqt  ~~~~~~~~~~~~. on account of said depoiit ,  to the  defeutlant, 
Gurney  1'. l lood ,  Cou~miwioncr  of Bailkc, mld tlint saic defen~lan t ,  n f t w  
col~sitlt~riiig said claim, rcjrctcd i t .  T h e  said d e f e i i d a ~ ~ t  ill his  a l isner  
to the coml~laiirt  aclmittcd :dl tlic allcg,rtions tllcrein, and  i11 liis f u r t h e r  
: ~ i i s ~ c r ,  iii sup1)ort of his  p r v c r  th:~t  tlrc nctioil bc tlimiissed as  to 
l ~ i l u ,  allcgcd tha t  tllc action n as ilnpro\ idcntly bcguil by t h e  plaintitTs, 
fu r  that  1mor  to its conllncnceineiit. p1:~intifls had  liot complied nit11 tlie 
1)ro\ ision. of r l in l~ tc r  113, Puhlic  L a n s  of Sort11 Carol ina,  1927. S. C!. 
Code of 1931,  per. .31S(c),  suhsrctioi~e (10) and  (11). 

Tlicl pltri~ltiff,  B~uncoiilhr Coulity, is  a body politic, i n ~ o r p o r a t e d  uiider 
the 1:1n.s of tllc S t a t c  of S o r t l i  Caroliiia, arid as sucall i t  limy sue and  
be .nctl; i ts coplaintifit's a re  the  t reasurer  of Buncombe County, alid t h e  
hoard of fillailcia1 co i~ t ro l  of said counity. &I11 of t h e  plaiiitiffs a re  citi- 
miis of the S ta te  of Sort11 Carol ina.  

Tlip t l c fen t la~~t ,  Gurney  P. Ilootl, Comniissioiicr of B s i i k ~ ,  is a citizcn 
of tlic Stat(> of S o r t l i  Carol ina,  ant1 as  s n t ~ h  lie m a y  sur  or be sued i11 

hi:: offirin1 capac i ty ;  his codefcildant, Vi~i tct l  S ta tes  Sluarantee Com- 
1):1liy, is  a corporation orgmizcd  111ider the  laws of t l ~ c  S t a t e  of S e x  
Y o ~ k ,  ant1 duly licciiscd t o  do bu~i i i ess  ill the S t a t e  of S o r t l i  Carolina. 
Tlic said defendant is not,  and  l m e r  h a s  11etw a citizeu of the S ta te  of 
Sort11 Caroliiia. 

T h e  action was heard  by t h e  judge of rlie Superioi* Cour t  of B u n -  
c*oinbe Counity, oil tlic appeal  of tlic tlrfcndant, United S ta tes  G n n r a n t e ~  
('ompaiiy, f roin the  order of the  judge of tlic Geiicral County Court  of 
said couiity, tle~iyiiig its petitioii f o r  the rc i l io~  a1 of the a c t i o ~ i  f r o m  said 
C'ouiity Cour t  to  tlie Distr ic t  Cour t  of tlie Tiiitecl S ta tes  f o r  t h e  Western 
Distr ic t  of S o r t h  Carolina, f o r  t r ia l .  

F r o m  judgment r e ~ e r s i n g  the order of t h e  judge of the  General  County 
Court,  and  ordering tlic r e m o ~ a l  of tlie action i n  accordance v i t h  the 
petition of t h e  defeiidniit, United States  Guaran tee  Company,  the plain-  
t i f fs  appealed t o  tlie Supreme Court .  

J o n c s  cE. W a r d  and C l i n f o n  I;'. H u g h e s  for pdainfi-ff's. 
J o h n  I z a d  and  f lar l i ins ,  T'an TT'inX~le CG TT'alfon for de fendan t .  

C o s s o ~ ,  J. Plaint i f fs  cannot main ta in  this action   gain st the  resi- 
dent dcfendant, Gurney  P. Hood, Commissioner of Banks, f o r  the  reason 
tha t  i t  is  not alleged i n  the complaint t h a t  pr ior  to  the  commencement 
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of the action, plaintiffs prt~vlitccl their  c l a i ~ n  :~ga i~ i , t  tlic. Central  I:al~li 
:111(1 T r u ~ t  C o n i l ~ a ~ l y ,  to *:lit1 tlc fo~icialit, a1111 t h a t  said tlcfent1,~lit rr'jevtctl 
said claim. 

rc~ceil er n-:IS :~ppointctl a t  the  iust:tlice of a ~ r e t l i t o r  i n  ail action brought 
ill behalf 01' l~iliiself :riitl a11 ot1ic.r cretlitorq, tlie p l ~ ~ i n t i f f ,  a d c p i t o r  uf 
the  insol . i .~~i t  hank, camlot niailitain a n  action against the recei lcr  to  - 
recover his  clclm-it. Plaiilt i t t 's  remetlv n a s  to  file a petitioii i n  t l ~  

46q. 111 t11:rt c4ase it  is  saitl tlint the s tatute  regulating tlic appoi~i t r i ie l~t  

ac2tioll. nlid tha t  n l i i l t~  the  r ta tute  tlocs not nitlitIran- f r o m  a c20urt of 

rt~l:~tioiisliip to the c ~ ~ l ~ o r a t i o i ~ ,  a ~ i t l  to its tlchtors slid creditors, witli 
I . P S P C ( * ~  to its assets, is tha t  of n rcwi rc r .  S. C. Code of 1931, sec. 
218 ( e l .  

-1, no c2ause of action iz alleged iri tlie c o ~ i l p l a i ~ i t  011 w11lc.h tlie 11lai11- 
tiff, can rwo.i.er joilltly of the rc,iitlcnt and  of tlic ~io~i~.csi t le l i t  defentlant, 
the n o i ~ r e s i i l e ~ ~ t  clef twlai~t  11a. tlic r ight  uudcr  the act of ( ' t m g r w ,  to  
remole  the a c t i o l ~  f r o m  the‘ s t a t e  Court  to t h e  nistric7t Court  of t h e  
T'ilited S ta tes  fo r  trial.  iV i v zn~ons  z. In*. ( 'o.,  196 S. C., GG7, 146 
S. E., 569. Tlicre iq no crror  ill tlie j u d p ~ c i i t  orderillg t h e  remol a1 of 
tlie action in accortl:~lice nit11 tlic petition of the tlcfcl~darlt, United 
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I<USCyOJIEE (I'OUSTT ET AL. V. G U R S E T  P. HOOD, C ~ ~ I ~ I I ~ S I O S E R  O F  BATRS, 
A X D  THE SOUTIIISRS SURETY COJIPASY O F  S E W  TORI<. 

(Filcd 13 June, 1932.) 

A ~ ~ l ~ s . i r ,  by plaii~tiffs froni Sink, J., at J anua ry  Terrn, 1032, of Brs- 
c o x n s .  Affirmed. 

This action was begun in tlle General County Court of Buncombe 
County, on 14 Scptcmber, 1031. After the complaint .vas filed, and in 
apt  t i m ~ ,  the dcfcndant, the Southern Surety Company of Kew Tork,  
f i l d  its petition ill said court for the remand of the <letion from said 
Gci~eral  Coui~ty  Court to the District Court of the Cnited States for the 
Western District of S o r t h  Carolilia, for trial. 

'The action was heard by the judge of tlie Superiol Court of Bun- 
coinhc County, on the appeal of the defendant, the Southern Surety 
Company of Ken. Pork ,  from the order of the judgr of the General 
County Court of said county, denying its pctition for the remora1 of the 
action fro111 said County Court to the District Court of the Cnited 
States for the Western District of North Carolina, for trial. 

From judgment reversing the order of the judge of the General 
County Court, and ordering the reinoral of the action in accordance with 
the petition of the defendant, tlle Southern Surety C2mpany of S e ~ v  
York, tlie plaintiffs appealed to the Supreme Court. 

J o n e s  d W a r d  and  Clilzton K.  H u g h e s  for p la in t i f>: .  
S o  counsel for d e f e n d a d .  

Corin-on, J. The question presented by this appeal IS identical ~ v i t h  
that presented by the appeal in B u n c o m b e  C o u n t y  v. H o o d ,  C o m m i s -  
s i o n w  of B a n k s ,  a n d  U n i t e d  S f a t ~ s  Guaran fee  Cornpang', ante ,  792.  The 
judgment is 

Affirmed. 

A. E. BRADSHAW v. E. F. CONGER. 

(Filed 16 June, 1932.) 

1. Compromise and Settlement A a-Acceptance of check purporting to  
be in full settlement of disputed contract constitu1:es a full settle- 
ment. 

Where a dispute arises between the parties to a contract and the party 
to be charged tenders a check purporting to be in full [settlement thereof 
escept for one enumerated item, the acceptance of the check constitutes 
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a full settlement of the matter except for the enumerated item, and 
~ ~ h e t h e r  a controrersy had arisen before the tender of the checli is an 
issuc of fact for the jury, hut where the testimony of the party denying 
such settlement is to tlie edcct that sucli disl~ute has arisen prior to the 
tender of the clleck a directed verdict on the issue is not error, and the 
fact that the check later tendered in full settlement of the item excepted 
in tlie first was refuscd does not alter this result. 

2. Appeal and Error F c-Only exceptive assignments of error will be 
considered. 

Alleged error must he supported by a n  exception in the record or it  
nil1 not be cmsidercd on appeal. 

3. Aplred and Error J d-Appellant has burden of showing error. 

Where the jury ends upon one issue that  the defendant tendered tlie 
1)lnintiff thr, corlwt amount reco~erable under a subsequent issuc and 
fnils to ansner  the subsequent issue, i t  will be assumed that the tender 
nab prol~erly made and is arailnble to the plaintiff, and error \rill not 
be found on al~peal,  the burden of showing error being upon thc appellant. 

CIVIL ACTIUS, before MacRac, Special Judge, a t  S p r i n g  Term,  1936, 
of STVAIS. 

T h e  plaintiff alleged t h a t  h e  a n d  t h e  clefcndant entered into a wri t ten 
contract oil o r  about 16 S o r e m b e r ,  1925, i n  which t h e  defendailt agreed 
to buy f r o m  plaintiff cer tain telephone and  telegraph poles i n  such 
nuinbrrs  and  amounts  "as t h e  plaintiff might  desire to manufac ture  a n d  
d e l i ~ c r  to defendants a t  points  and  places mentioned i n  said contract," 
m t l  suhwquently entered into a n  oral  contract to  purchase pole t imber  
on cer tain additional boundaries of land, and i n  the performance of said 
colitract purchased teams and  equipment, and  built  roads a n d  bridges 
i n  ortlcr to  convey the poles f r o m  the wootls to  t h e  rai l road sidings. 
T h e  plaintiff f u r t h e r  alleged t h a t  the defendant breached the  contract 
i n  several par t iculars  specified in the  complaint,  resulting i n  damages 
i n  the s u m  of $3,000. 

T h e  defendant, filing a n  a n m e r ,  denied a n y  and  a l l  breaches of con- 
t ract  upon his  par t ,  and  alleged t h a t  the  contract expired on 1 J a n u a r y ,  
1030, and  t h a t  on 3 1  December, 1929, there  was a fu l l  settlement be- 
tween tlie parties, and  t h a t  t h e  defendant  tendered to the  plaintiff i n  
ful l  settlement a check i n  v o r d s  a n d  figures as  follo~vs, to  w i t :  "E. F. 
Conger, Stanton,  Virginia ,  S o .  939, Loringston, Va.,  3 1  December, 
1929. P a y  t o  t h e  order of A. E. Bradshaw $93.70, ninety-three and  
70/100 dollars. F o r  account i n  fu l l  except 40's not  brdnded. T o  t h e  
F i r s t  Nat iona l  Bank ,  Loringston, Va .  hi. C. Roush, agent." T h a t  
thereafter on 8 J a n u a r y ,  1930, the  said defendant tendered to the plain- 
tiff a check i n  words and figures a s  fol lo~vs:  "E. F. Conger, Staunton.  
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Virginia. No. 954. Lovingston, Va., 8 January, 1930. Pay  to the order 
of A. E. Bradsham, $23.50, twenty-three and 50/100. I n  full payment 
of large 40'ft's. mentioned in last settlement. Settlement ck-939. To 
the First National Bank of Nelson County, Lovingston, Va. 11. C. 
Roush, agent." The defendant further alleged that thtl plaintiff cashed 
tlie check dated 31 December, 1929. 

The plaintiff offered evidence that he declined to accept the check for 
$23.50, dated 8 January, 1930, and returned the same to the defendant. 
The plaintiff testified: "The last poles I delivered was sometime during 
the fall of 1929, I couldn't say just what time. Along about that time 
the defendant had been very slow about taking my poles from the 
stations where I delivered them; they would not be t:iken up as often 
as a carload had been delivered to the station. . . . They ceased 
taking up the poles at all sometime during the fall of 1929; Mr. Roush 
(agent for defendant) and I talked about it all along, and he said he 
would take them. . . . Sometime about the middle of May, 1929, 
he told me they had lost the market for the large poles, . . . and 
on 12 June, in my presence, he told Will Woodard not t >  bring any more 
45's and 50's on the skidway, that they couldn't take them. He  never 
took any more of the 45's and 50's from the woods--he took all that 
were at  the station. . . . H e  quit taking any sort of poles some- 
time during the fall; he said he would take them but he didn't do it. 
We talked about i t  every time I saw him and I would call him on the 
telephone.') 
d subcontractor of plaintiff testified: "Mr. Bradshilw and them got 

in a dispute towards fall of the year and the others wene not taken out; 
I quit myself. I couldn't tell how many poles were left, I never went 
over and counted what was left on the ground. . . . I t  was some- 
time near August when I quit work." Another witness for plaintiff 
said that he had heard the plaintiff Bradshaw talking about the matter 
and testified: "I figured there was going to be a lawsuit, I heard him 
talk something about it, but I had nothing to do with it. . . . I 
had heard Mr. Bradshaw say it looked like he was going to have to law 
to get his rights. I heard Mr. Roush say he couldn't take up those 
heary poles, and I figured there might be a lawsuit." The plaintiff, 
Bradshaw, was recalled and testified: "It was about the middle of May 
when Mr. Roush got careless about taking up my poles and the longer 
tlie worse. This was in 1929. . . . This check dated 31 December, 
for $93.70, is endorsed by me, and I received mone,y for it." With 
reference to the check, a witness for plaintiff said: "The check for 
$93.70, dated 31 December, 1929, was given in settlement of cut 
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backs and on poles on the yard a t  Epps  Spring. . . . This check 
waq giren nlien Mr. Rraclshaw and T mere present, but nothing was said 
about a settlement of the contract, i t  was these cut hacks." 

The following issues n e r e  submitted to the jury:  
1. "Did the plaintiff and the defendant enter into the contract re- 

ferred to in the complaint?" 
2. "Did the plaintiff and the defendant make a final settlenlcrit of 

all matters referred to in said contract, except as to large 40's not 
brandcd on 31 December, 1929, as  alleged in the answer?" 

3. "Did the defendant thereafter tender to the plaintiff the correct 
amount for the large 40's referred to in the settlenlent of 31  December, 
as allegcd in the answer?" 

4. "Did the defendant breach the  contract, as alleged in the com- 
plaint ?" 

5. "If so, n h a t  damages, if any, is the plaintiff entitled to rccouer?" 
The jury ansnered the first issue T e s , "  the second issue "Yes," the 

third issue ('Yes," thc fourth issue "No,'' and did not ansver the fifth 
issue. 

The trial judge charged the jury to answer the second issue "Yes." 
Tlie court further chargcd the jury that in any e ~ e n t  the plaintiff was 
entitled to recorer $23.50. 

From judgment upon the verdict the plaintiff appealed. 

.-1lley d -Alley a n d  E d w a r d s  d Lea fherwood  for p l a i n t i f .  
X o o d y  B IIall and  J o h n s t o n  d f lorner  for d e f e n d a n f .  

BROG~FY,  J. This  Court, i n  W a l s f o n  11. Coppersmi th ,  197 N. C., 407, 
149 S. E., 381, said:  "It is  not controverted that  a dispute had arisen 
bet~i-ecn the partics before the delivery of the check. Obriously, if the 
check had been delivered under the circumstances with the  notation 
thereon, nothing else appearing, the delivery, acceptance and cashing 
of said check nould hare  undoubtedly constituted a settlement." Whether 
a dispute has arisen behveen the parties, before a check purporting to 
constitute a settlement in full, has been delivered by the party to be 
charged, constitutes an issue of fact for a jury. I l a r d u a r e  Co. v. F a r m -  
ers Federat ion,  195 N .  C., 702, 113 S. E., 471. I n  the case a t  bar there 
u a s  one contract between the parties, and the testimony of plaintiff 
discloses that a dispute or controversy had arisen and existed between 
the parties long before the check was given. Hence the instruction of 
the trial judge was correct. 

Complaint is made of the charge of the court upon the fourth issue, 
but the record discloses no exception to such instruction, and, therefore, 
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the same cannot be considered. T h e  defendant  pleaded no counterclaim, 
and tlie t r i a l  judge instructed the  j u r y  t h a t  i n  a n y  e ~ e n t  plaintiff is 
entitled to recover $23.50. B u t  t h e  j u r y  i n  answer to  t h e  th i rd  issue 
found  t h a t  tlie defendant "tendered" to  t h e  plaintiff the  correct amount  
of money involved, and  i t  must,  therefore, be assumed t h a t  t h e  tender 
was proper11 made  and  kept a l i ~  e, and  i s  now presently available. Nore-  
ovcr, the burden of showing e r ror  is  upon  tlie appellant.  

S o  error .  

C. C. WIMBISH, ADMISISTRATOR, C L A I M A N T  FOR CHARLES C. WIMBISH, 
JR., DECEASED EMPLOYEE, v. HOME DETECTIVE COJIPAXY, INCOR- 
I'OR.iTED, EMPLOYER, A S D  RIARYLAXD CdSUALTY COA[PilxY, CARRIER. 

(Filed 15 June, 1032.) 

Master and Servant F i-Findings of fact of Industrial Commission on 
conflicting evidence are conclusive on appeal. 

I n  this case I Ic ld :  the evidence as  to wlic~ther the accident resulting in 
the death of a n  enil~loyee arose out of and in the course of his employ- 
nimt .was conflicting, and the finding of the full Iridusirial Commission 
in n hearing bcfore it that tlie accident (lid lint arise out of and in the 
course of the e m p l o ~ u c n t  is binding mlcl c'onclusiw 011 the courts up011 
appeal. 

CIVIL ACTIOS, before ST'aditX., J., a t  Sovcniber  Tcrni,  1931, of 
GUILT~ORD. 

Tliis cause was first considered by  the  Int lustr ia l  Commission and a n  
award matte by the  lienring coniinissioner. Upon  appcal  to the ful l  Coiii- 
i n i s ~ i o n  tlie award  n a s  vacated f o r  the  reason t h a t  the fu l l  Commission 
found tha t  the  accident a n d  death of c la i ina~i t  did ]lot arise out of and  
ill the course of t h e  e i n p l o ~ n i c n t .  Tlicreupan the plaint iff appcaletl to  
tlie Superior  Court ,  mid a f te r  considering the  record the t r i a l  judge Ivns 
of the opinion t h a t  t h e  dccision of t h e  Indus t r ia l  Commission should be 
afirmetl.  

T h e  e ~ i d e n c e  m a y  be summarized as  fo l lons :  C .  C. TITinibish, J r . ,  
was employed by tlie defendant, H o m e  Detective C o m p a i i ~ ,  t o  per form 
"clcricnl work i n  t h e  office and  going out on such missic~ns as  the  man-  
ager of tlint company saw fit to  send h i m  on, covering such matters  
as  tlic liandling of collections, bad check items and  cmduct ing  such 
i i~vest igat ions f o r  th i s  company as  v e  found f r o m  t ime  to t ime he  was 
best suited to conduct." H e  interviewed clients, prospecmtive as  well a s  
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TVIMHISEI C. DETECTIVE CO. 

present, discussing with them matters in general pertaining to the han- 
dling of accounts and bad check investigations. I n  the performance 
of his duties he  used his  o ~ v a  automobile, but the company paid for 
the gas a d  oil and repairs while used in its service. 

On the night of 5 J u n e  the deceased telephoned a young lady in  
Greensboro with reference to a tr ip from Greensboro to Raleigh. The  
contcnts and meaning of the con~crsa t ion  can be more accurately dis- 
closed by using the no r& of the witness : (Q.) "How did X r .  Wimbish 
know you JI a n t d  to attend the dances !" (A) "Because we had spoken 
of it.  I expressctl a desire that  I x-ished to go and that  I wished I had 
a ride." (Q.) "He xolunteered to take you?" (A) "He did not know 
I ~ v a s  going until tlie night before. H e  called me u p  and said he was 
goil~g and wanted to know if I nould like to go, and I said 'Yes, I 
certaiuly would.' " (Q.) "Did lie say he  was going to the dance or just 
going to Raleigh?" (A) "He didn't say." (Q.) "It is stated you 
were going to attend the finals or dances on this t r ip?"  (*I.) "I was." 
(Q.) "Where else were you going on this tr ip?" (A) "I u a s  going 
to return to Greensboro Saturday to attend the last day's exercises." 
(Q.) ( T a s  he bringing you back to Gre~nsboro  Z" (A.) "He was." (Q.) 
"Do you know nliether or not Mr. C. C. TTTiml)isll was going to that  
dunce?" (A,) "1 do uot. I understood he might go if he could get 
a date." The d a ~ ~ c e  n a s  to take place in Raleigh a t  about nine o'clock 
on the night of 6 June.  On the inorning of 6 J u n e  the deceased was 
in the office of hi3 employer in Greemboro prior to ten or eleven o'clock. 
The general manager of defendant corporation testified that  ~vhen  the 
deceased came to the office on the morning of 6 J u n e  that  he had 
arranged an itinerary for the deceased which required him to visit cer- 
tain parties in Clayton, Clinton, Durham and Raleigh, and that  the 
deceased was directed by said manager to call upon various persons in 
these cities. The  deceased and the young lady left Greensboro about 
1 2  :30 or quarter to one on 6 June.  They stopped a t  Burlington in  order 
for the young lady to colnrriunicate n i t h  her sister living a t  that  point. 
Another stop was made in Hillaboro for food. Apparently no stop n a s  
made at Durham. ,I short distance h ~ y o n d  Durham the deceased i11 
some way lost coritrol of t l ~ e  car and it hit an embankment, and as a 
result the tlcceascd n a s  killed. 1 1 1  t l ~ e  ~)uckets of the car there xvere 
certain pnpcrs relating to the business of the company, including con- 
tract blanks and office file. The  suit case of deceased was also in  the 
car, containing weariug apparel and toilet articles. I n  this suit case was 
a dress suit. The  deccased had not spent a night an-ay from home on 
busine+s for the company. H e  always returned to Greensboro a t  night. 
Thc deceased met his death at about 4 3 0  in the afternoon of 6 June.  
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I t  also appeared from tlle e ~ i d e n c e  that  Clayton, Benson and Clinton 
are beyond Raleigh. 

From tlie judgment affirming the an.ard of the Industrial  Commis- 
sion tlle plahtiff  appealed. 

11. R. S f a n l c y  f o r  p la in f i f f .  
71'.  C. Ginter  a n d  R. JI. Robinson fo r  defendant .  

BROFDES, J. Was the deceased a t  tlie time of his dtatli on 6 June  
engaged in tlie course of employment of the defendant, or was he making 
the t r ip  to Raleigh wit11 a youllg lady in order to a t tmd  a dance in 
Rnlcigli that  night ? 

The Intlustrial Coinlnission found ('that the accident and death of 
the cl :~i~nali t  did not arise out of and in the course of t111: employment." 
"Tlic~ findings of fact made by the Sor t l i  Carolina I n d ~ s t r i a l  Commis- 
sion. in a proceeding pending before the said Conlmission, are conclu- 
sive on an appeal from said Comrnissiou to the Super or Court, o111y 
when there \\-as evidence before the C'ommission tending to show that  
the facts are as found by the Conin~ission. Other~rise,  the findings are 
not co~~clusivc,  ant1 the Superior Court, on an appeal from tlie award 
of the Commission, has jurisdiction to rrviev all the eriileiice for the 
purpose of determining nllcthcr as a niatter of law the.e ~ v a s  any eri-  
tlcncc tcnclii~p to support the fintliug by the Commission." Dependenfs  
of Pool(> 1 % .  Signton, aufc, 172 .  The last utterance by tliis Court upoli 
the question i n ~ o l w d  appears in ( ;rcer  1 % .  L a l r i ~ d n j  C'o., an te ,  729. The 
Court said : "In  the instant (lase, it may be conceded that  there was 
c+tl(wcc ttwtling to s11on. that  plaintiff had suffered an injury by acci- 
dent a r i s i i~g  out of antl in the course of his employment, resulting in the 
loss of all Eye. Ho~rever ,  there v n s  also evidence t e n d i ~ ~ g  to sllom that  
the loss of plaintiff's eye was not the rcsult of an  accident but of a 
disease wliicli was not caused or a g g r a ~ a t e d  by the accidimt which arose 
out of or in the course of his employment. Tlie conflicthg evidence was 
col~sidered by both Commissioner Dorsett antl by the f ~ l l l  Commission. 
The findings of fact made by Commissioner Dorsett and approved by 
the full Commission w r e  conclusirc and binding on the judge of the 
Superior Court." 

So, in the case at bar the e ~ i d c n c e  was conflicting and more than one 
inference could be drawn t lmefrom by a fa i r  and inpa r t i a l  mind. 
Consequently the tr ial  judge ruled correctly. 

-1ffirmed. 
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(Filed 15 June, 1932.) 

1. Deeds and Conre~ances C f-Ouster, eviction or adverse claim are 
prcreqnisite to right of action on covenant of quiet enjoyment. 

A grantee in a deed may not bring an actiou on the covenant of quiet 
enjoyment contailled ill thc deed merely because he has discovered that  
the title to tlie miucral rights in the land had been reserved by his 
g r a n t o ~ ' s  predecessors in title, an ouster, eviction or adverse claim being 
l~rerecluisite to the right of action thereon. 

2. Mortgages H I-Plaintiff held not entitled to injunctive relief against 
execution of power of sale in deed of trust in this case. 

Where the grantee executes a deed of trust to secure the balance of tlle 
purchase price due his grantor, the grantee, in an action against the 
trustee, is not entitled to injunctive relief agaiust the foreclosure of the 
deed of trust according to its terms merely upon allegations that  his 
grantor's predectssor in title had reserved the mineral rights in the land, 
there being no allegations of ouster, eviction or adverse claim giving the 
giantee a right of actiou of the covenaut of quiet enjoyment, or that  the 
grantor as  unable to respond in damages, or that  there n as no adequate 
remedy a t  law. 

CIIIL ACTIOS, before J loore ,  J., a t  M a r c h  Term,  1939, of AVERY. 
Plaintiff alleged tha t  oil o r  about  28 August,  1923, the  F i r s t  Caro- 

l inas  J o i n t  Stock L a n d  B a u k  of Columbia, f o r  a considerat ior~ of 
$S,000, e ~ c c u t c d  ant1 delircretl a deed to h i m  for  approximately S4G 
acres of land, more or  less, s i tuated i n  A r c r y  County, N o r t h  Carolina. 
T h a t  said deed cor~taiued t h e  following covenants: ( a )  "And t h e  said 
F i r s t  Carol inas J o i n t  Stock L a n d  B a n k  of Columbia does hereby bind 
itself a i d  i ts  successors to  ~ r a r r a u t  a n d  forever defend a l l  arid s ingular  
t h e  said premises un to  the  said E. C. Guy, h i s  heirs  and  assigns, against 
itself arid i ts  successors a n d  al l  persons whomsoever lawfully claiming 
or  to  claim tlie same or  ally p a r t  thereof." (b )  "All and s ingular  the  
rights, melilbers, hereditaments a n d  appurtenances to  t h e  said premises 
belonging or  i n  a n y  n i s e  i r~c i i l e~ i t  o r  appertaining." Plaintiff fu r ther  
alleged t h a t  on said date  h e  executed a i d  delivered a deed of t rust  upon 
said property to  secure t h e  halalice of purchase money t o  tlle Raleigh 
Banking  and  T r u s t  C'onlpaiiy, trustee f o r  the F i r s t  Carol inas J o i n t  Stock 
L a n d  B a i ~ k  of Colu~nbia ,  and  t h a t  as said trustee h a d  become insolvent, 
t h e  said defendant, Gurney  I?. Hood, Colmnissioner of Banks, h a s  
succeeded to al l  the  r ights  and  duties of said Raleigh Banking  and  
' J h s t  Company with relatioll to said deed of trust.  Plaintiff f u r t h e r  
alleged tlmt a t  tlle t ime he purchased the land  he  thought  and  assumed 
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that the land bank owned the minerals and mineral rights in and upon 
said tract of land, but that  he subsequently discovered tha t  the mineral 
rights and interest in and to said land had been expressly excepted and 
reserved by the predecessors i n  title of the First  Caroliras Jo in t  Stock 
Land Bank of Columbia. Plaintiff further alleged that  defendant, 
Gurney P. Hood, had advertised the land for sale undei and by virtue 
of power contained in  the deed of trust. The  defendant, Hood, filed an 
answer alleging that  the plaintiff was in the exclusive and undisturbed 
possession of the land and all miiicrals and mineral rights upon the 
premises, and that  he  had never been disturbed in  hit; use and full  
enjoyment thereof by any persoil. A temporary restrailling order was 
issued in the cause and a t  the final hearing the tr ial  judg: "being of the 
opinioil that the plaintiff is entitled to a continuance of the temporary 
restraining order heretofore issued in this cause unti l  the final determi- 
nation of this cause," continued the restraining order psnding further 
ordrrs of the court. The  laud bank has never been made a party to the 
cause. 

From the judgment rendered the defendant Hood appealed. 

J .  W .  Ragland for plaintiff. 
Smifh d Joyner, John 11. Anderson, Jr., and lhomas,  Lurnpkin d 

C'ain for de fenda~~t ,  llood, Commissioner of Banks. 

BROGDEX, J. The defendant demurred ore tcnus on tke ground that  
the complaint does not state a cause of action in that  i t  fails to set 
out facts necessary to support an  action for breach of c o ~ e n a n t  of quiet 
enjoyment. Consequently the question of law in~o lved  may be stated 
as follows: I f  a grantor conveys land or an interest therein, which he  
does not ow11 a t  tlie time of tlie conveyance, can the grantee thereupon 
institute an action for damages upon the covenant of q ~ i e t  enjoyment 
where there has been no ouster, eviction or adverse claim? 

"The covenant of warranty and the coyenant of quiet enjoyment are 
not strictly personal like the covenant of seizin, which is broken when 
the deed is delivered if the title is defective, but they are prospective 
in their operation and an  ouster or eviction is necessary to constitute 
a breach." Wiggins v. Pcnder, 132 1. C., 628, 44 S. E., 368. T o  the 
same effect is the declaration in Cover v. XcAden, 153 1. C., 641, 1 1 2  
S. E., 817, as fo l lo~w : "Ordinarily the mere existence of z 11 outstaliding 
paramount title to land will not authorize a recovery by the g r a n t ~ e  in  
an action for breach of the covenant. There must be an erict'ion, actual 
or constructive, but not necessarily under legal process. . . . I n  
other words, to warrant  recovery there must be some hostile assertion of 
tlie adverse title, unless the superior title is in the S ta t e"  
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Tliere is no allegation of ouster, eriction or a t l~e r se  claini, nor is  
there allegation or supporting facts tending to shorn that  the First  
Carolinas Joint  Stock Land Bank is insolve~it or that  plaintiff has no 
adequate remedy at law. l 'orfer v. -4rmsfrong, 132 K. C., 66, 43 S.  E., 
,342. Coliscquently the restraining order \ \as iniproridently granted, and 
the dcmurrcr is sustained. 

Reversed. 

E\ccution J a-Supplerne~~tal proceedings must be instituted within three 
3 cars from issuance of cxccution. 

Supl)lemcntal proceedings are Imed upon an execution and may not be 
institutccl against a dcfeilciant when there has been no esecution issued 
v ithin tl~rcc years from the iristitutio~~ of such supplemental proceedings, 
C. S., 'ill, 712, 719, and chapter 24, Public La\\s of 192'7, does not affect 
this result, the ltlter act having no reyxnling clause does not apply to 
sugplrmental proceedings but applies only to strike out the three-~ear 
liniitntion in C. S., 667 and to repeal C. S., 668. 

CI \ IL ACTION, before X i d y e t f e ,  J . ,  at  J anua ry  Term, 1932, of DURHAM. 
The plaintiff instituted an  action arid reco~ered judgment against the 

defendant a t  the October Term, 1927, of the Superior Court of Durham 
C'ouuty for tlie sum of $2,004.93, and was returned on 14 Xarch,  1928, 
n i t h  tlic follo\~ilig notation: S e r ~ e d .  Sothii ig found to satisfy the 
within execution." Thereafter on 16 January,  1932, the attorney for 
the plaintiff filed an affidarit reciting the judgment, the esccution and 
the return thereof, and allegiug that  the defendant "has no known prop- 
crty that is liable to execution, but as affiant is informed and believes 
said dcfcritla~lt has property, rhoses in action and other things of ra lue  
not exempt from execution and which he refuses to apply tovard the 
satisfaction of said judgment." The affida~it  further declares, upon 
information and belief, that the Standard Oil Company h a s  property of 
defcndat~t exceeding $10.00 in amount. Thereupon notice issued to the 
defc*ndant, 13rockwel1, and to the agent of the Standard Oil Company 
to a p p n  before the clerk of the Superior Court of Durham County 011 

27 J:tnuary, 1933, to he examined and answer concerning the same. At  
the hearing hc'forc the clerk he dismissed the proceeding upon thr ground 
that tlie clerk \vas "of the opinion that  he had no authority to order 
any apl~lication of the funds in the llands of the Standard Oil C'ompany 
to the p a y n ~ u ~ t  of any judgment and denied the motion to that effect." 
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Thereupon plaintiff appealed to the Superior Court and the judge en- 
tered the following judgment: "And it appearing to the court that  
execution was issued on the original judgment against the defendant i n  
the above entitled action on 27 January ,  1928, and that  same was re- 
turned unsatisfied, and that  no execution had been issued on said judg- 
ment since 27 January,  1928, i t  i s  therefore considered, ordered and 
adjudged by the court that  the order or judgment of the clerk of the 
Superior Court be, and the same is hereby in all respect3 affirmed, and 
said supplemental proceedings dismissed, and the plaintiff taxed with the 
costs.') 

To the foregoing judgment the plaintiff appealed. 

R. 0. Everett for plaintif. 
Bmwley d Gantt f o r  defendant. 

BKOGDEN, J. Can supplemental proceedings be inst i t l ted against a 
defendant when there has been no execution issued within three years 
from the iiistitution of such supplementary proceedings? 

The statutes involved constitute certain sections of Article 30 of the 
Consolidated Statutes, and have particular reference to C. S. sections 
711, 712 and 719. A reading of the statutes discloses that  rt supplemental 
proceeding is based upon a n  execution. C. S., 711 deals with the problem 
after the execution has been returned, and C. S., 712 prescribes the 
procedure before the execution i s  returned. C. S., 719 relates to the  
examination of a third party and not primarily to the defendant in the 
execution. The  distinction between these statutes is discussed and ap- 
plied by McIntosh Practice & Procedure, section 747, pp. 865, et seq. 
C. S., 'ill, specifically requires that  the supplemental proceedings 
against the defendant must be instituted "within three gears from the 
time of issuing the execution." The  supplemental proctxdings in the 
case a t  bar was not instituted "within three years from the time of 
issuing the execution." While a third party under C. S., 719 may be 
exairlined witliout reference to the three-year limitation, notwithstand- 
ing, if the defendant himself is supplemented, the proceedings must be 
instituted "within three years of the issuing of execution." 

The plaintiff contends that  the day is  saved for i t  by virtue of chap- 
ter 24, Public Laws of 1927, which strikes out the three-year limitation 
in  C. S., 667 and repeals C. S., 6G8. However, the amending statute 
aforesaid does not purport to  deal with supplementarj~ proceedings, 
but operates directly upon the sections referred to in the ect. Moreover, 
there is no repealing clause, and hence the application of the act must 
be confined to the express language thereof. 

Affirmed. 
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CHARLES It. HARTS I .  ILiSET CIIEVROLET COJIPAST s h D  

\\'ALTER BESTOS. 

(Filed 1.3 June, 1932.) 

Principal and Agent -4 &Prospective purchaser driving car alone for 
demonstration is bailee and not agent of auto dealer. 

Where the erideuce discloses that an automobile dealer allo\red a 
prospective purchaser to drive a car to show it to his wife, and that 
there was no agent or employee of the dealer in the car with the yros- 
pective ~)urcl~aser ,  and that tlie dealer escrcised no control over the car 
or driver, and there is no evidence that the prospective purchaser was an 
incurul~etent or carcless driver or that tlie car was defective in  any 
particular or that the aplirural of the wife was an essential elenlent of 
the sale or that the prospectiye purchaser \ ~ o s  coutemplating buying the 
car for her :  H c l d ,  a judgment as  of nonsuit in an action against the 
dealer brought by a third person injured by tlie alleged negligence of the 
prospective ljurchaser while so dr i r i~ ig  the car is correctly entered, the 
prospectire purchaser being n bailre and not an agent of the owner under 
such circumstances. 

CIVIL ACTIOK, before Bai-nl~ill, J., a t  December Term,  1931, of XEIV 
H a s o y ~ n .  

1'lai;itiff alleged and  offered evidcnce tending to shorn t h a t  on or about 
28 March, 1931, h c  sustained scrious personal i n j u r y  as  a result of the 
negligent operation of a n  nuto~nobilc  by the clefeuclant, Wal te r  Benton. 
Bcriton, oil t h e  evcning of the n i j u r y  and prior  thereto, had  been t o  
the place of business of deft~ndalit ,  Raneg  Cherrolet  Conlpany, f o r  the  
purpose of buying a car .  T h e  agent f o r  t h e  company said : "Walter 
Benton came there and  said lie a a n t e d  to buy a car  i n  t h e  price range 
between $200 a n d  $2.30, and  I showed h im serernl cars we liad i n  t h a t  
price rangc, and  th i s  par t icular  Chevrolet coupe. Af te r  I star ted i t  
u p  he scenled to be very favorably impressed wi th  i t  a n d  said h e  was 
going to buy a car  tha t  clay, but would not like to  buy i t  without show- 
ing  i t  to  his  11-ife. W i t h  m y  consent, I told h i m  he  could take i t  and  
show i t  t o  h i s  n i f e .  I told hirn he  could take i t  out himself and show 
i t  to his  wife  i n  t h e  meantime. Showing cars  is  called denlonstratiou. 
. . . 1 don't k ~ ~ o w  whether we h a d  a n y  authori ty ,  we did it. K h e n  
Benton requested tha t  he  take t h e  ca r  out I agreed. H e  said he  \ \ as  
negotiating to  buy i t  a s  t h e  purchaser. I h a r e  been let t ing cars  out 
t h a t  way, f o r  the  purpose of selling them, off and  on ever since I h a ~ e  
been working there. A11 tlie other salesmen do t h e  same thing. T h e  
Chevrolet Company h a s  around fifteen salcsmen and demonstration is  
p a r t  of the purpose of selling them." T h e  defendant, Benton, took t h e  
car  out about 4:30, and  t h e  i n j u r y  to  plaintiff occurred la ter  i n  the  
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HARTS 1 ' .  CLIEVROI.F,T Co. 

cvciiilig nhi le  the car was i11 tlie esclusire possession and control of 
Bc~iton,  and before the return thereof to tlie Raney Clie~.rolet Company. 

,It tlie conclusio~l of plaintiff's evidence judgment of nonsuit x a s  
entcrctl as to the Chevrolet Company awl the tr ial  c o n h u e d  as to the 
defendant, Bniton. There was a verdict and juclgrnent ill fnror of plain- 
tiff against Benton. From the judgment of nonsuit pls~intiff appealed. 

J o h n  D. B e l l a m y  66 Sons  for plaint$. 
R o u n f r c c ,  IIaclilcr cE Rozi ,~trce for Che~.rolet  Company .  

BROGDES, J. I s  an automobile dealer liable in damages for the con- 
duct of a prospective purchaser, who, while driving tlie car in order to 
shov it to his wife, negligently injurcs a third pereon? 

At  tlie outset of the inquiry, it  is to be observed t i a t  there is no 
evidence that Benton, the prospective purchaser, was an incompetent or 
careless driver, or that  the automobile was defective in any part icular;  
neither docs i t  appear that he n a s  contemplating the p ~ r c h a s e  of a car 
for his wife, nor that  her approral  was an essential elmlent of the sale. 
hIoreorer i t  appears that  no agent or employee of defendnnt, Chevrolet 
Compa~iy.  v a s  prcsclit in the ~ a r  or escrcising any tiire-tion or control 
thcreof or of tlie tlrirer. Tlie question has not been directly pr6sented 
to this  Court, but there is  intimation in Tlol fon I * .  lndcnzn i fy  Co., 
1 0 6  S. C., 348, 14: S. E., G T B ,  that  a prospective purchnscr, while driv- 
ing the, car of all autolnobile dealer for tlemonstration purposes, is a 
bnllce and not an agent of tlie owner. The intiniatiori so given i s  
abundantly supported by the decisions in other jurisdi~~tions.  Fo r  ex- 
nmplc, tlic Illinois Court in JIosliy v. Kimbal l ,  178 J7. E., 66, said:  

"Dcfcntlant in error, has c a l l ~ d  our attention to no ca.?e, and we have 
beeii able to find none. in which the owner of an autoniobile has been 
licld liable for tlie negligence of a prospecti\-e purchaser of the mitomo- 
bile or his rcprese~itative ~ ~ 1 1 ~ 1 1  driving the csar to find out how it runs, 
nlien not accoinpanictl b- tlie on.ner or his employee. On the other 
hand, it has been 11cld in a nuinbcr of cases that there is  110 litlbility 
on tlie part of the owner of an  automobile for the neqligence of tlie 
p r o ~ p c c t i ~ c  purchaser or his reprcscli tat i~e untler such +cumstal~ces." 
Tlic Trsns Court of Ciri l  -1ppeals considered the question in Bertrand 
2.. JIuiual  JIotor  Co., 35  S .  E. (&I), 417. The Court sai 1 :  "A prospec- 
tive purcliaser cannot be tlie agent of the seller to denionstrate a car 
himself." The  opinioii quotes with approral  the following principle 
from tlir Restatcrncnt of tlie Law of ,\gency by the Amer can Law Insti- 
tute:  "The relation of agency is tlie consensual relation existing between 
trvo perso~is by v i r t w  of nliicli, one of them is to act f o -  and in behalf 
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of the  other and  subject to liis colitrol." T h e  I o n a  Court  i n  Goodr lc l~  c. 
IIIusgrace E'ente 6. Azifo C'o., 135 S. W., 58, held tha t  "a person 111 

possession of a n  autoniobilc unt1c.r a n  agreeiilel~t to  purclinw, not sub- 
ject to  the  seller's directiolls a s  to the use of tlie car,  is  not tlie seller's 
agent, although there is  a n  agrcenie~l t  tha t  11e i s  to  have a corilrli~rsiori 
on sales niade by  him." 

Other  caws dlrectly i n  point u e  C'ruse-C'rau,forcl Xfg. C'o. c. R u t i i c r ,  
123 Southern,  897;  E'lnl~crfy v .  I f c l f o n t ,  12:' -Itl., 180 ;  J I a ~ - ~ l ~ u I l  2 % .  

E'enfon,  1 4 2 A t l . ,  403. Set, also, J l u g e e  c. IZurgroce  - I l o fo r  Co., 206 
Pacific, 774. 

Tl ie  application of these princil)lrs to the  facts  leads to  the con- 
cluzion tha t  the  rul ing of tlie t r i a l  judge n a .  correct. 

Affinnetl. 

(Filed 13 Junc. 1!)32.) 

Criminal Law G 1-Confession in this caw hcld inrolnntary and inco~n- 
petent. 

Only voluntnrr confessions are admis>ible in critlence, and a confession 
is voluntary only x11en it is in fact voluntar i l~ made, and n-here after the 
arrcst of the defendants a ~ ~ d  the measuring of their shoes ant1 traclts a t  
the scc'nc? uf the crime they are told that "it \rould be liqhtcr on tl~em" 
to confess and illat "it looks like you had about as n-ell tell it.') where- 
ul~on the defcrid:rrlts confess to the crin~ct charged : I I f l d ,  thc'ir ro~ifecsiou 
was inroluntnrj- and its admission in e\-itlerice constitntr~s revc~,sililc error. 

AITEAL by defendant, Clyde L i ~ i l l ~ s t o ~ i ,  f r o m  IIa1.1~oot1, Spcccul 
J u d q c ,  a t  N o ~ e m b e r  S l ~ e c i a l  Tcrni,  1031, of W I I ~ E ~ .  

C r i n l i ~ l a l  ~rrusccwtioll tried u p 1 1  i n ( l ~ c . t ~ n e ~ l t  ~11:~rgiilg. tlie t l ( ~ f c l i d a ~ ~ t ,  
and another, vlt11 k)rc:iBilig :rud P I I ~ O Y ~ I I ~  the  btorrliouce of oiic 11. J. 
Parsons, other t h a n  hurg la r iou~ly ,  \\it11 intelit to steal thc goods and  
cliattels of t l i ~  wit1 n7\nt1r to tlie ~ n l u e  of $25.00, ctc., contrary to  tlie 
pro1 isions of C. S., -1235. 

T h e  deferida~its werc arrested :mtl af ter  ha1 ing had their  iliocs meas- 
ured to ascertain nlietlicr they corresporicled v i t l i  the tracks a t  tlie store 
(8. r .  , l l d c o d ,  198 x. C'., 6-19), the tonnsh ip  c .o~~s tab le  alld Mr .  P a r -  
s o m  told t l l ~ l i l  t h a t  their shoes fitted the  tracks, '(it looks liltc you liad 
about as nell tell it," and  ''tllc chances mere if they noult l  t ~ l l  they got 
i t  ( t h e  ~ t o l e n  property)  i t  nou ld  be Iiglitcr on tlicr~i." The boy? tallwd 
togetlier a lit t le and tlicii said : "TTe got solne stuff." (Object ion;  orer-  
ruled ; exception.) 
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From a n  adverse verdict and judgment of 1 5  months on the roads, 
tlic tlefendant, Clyde L ~ T  ingston, appeal.;, assigning e r r x s .  

Llt tomcy-GcncrnI  U m m n i i f t  and . Lssistanf S f f o r n c y - ( f e n e i ~ ~ l  Scazrell 
for the S ta te .  

J ' r i re t f c  cf Ilolsl~oziscr and ( ' ranor  tC. X c E l w e e  for defendant.  

STXI-, C. J. The confession of tlie defcridants ma& under the in- 
ducement that  the chances w r e  "it vould be lighter on them" if they 
would say they got the property, coupled with the rmia lk  of the officer, 
"it looks like you had about as well tell it." must be rcg:~rded as arising 
out of circumstaliccs wliich render it irivoluntary, and, therefore, incom- 
petmt  as evidence against appellant. S. 1 % .  -1lllyers, a a f c ,  331; 8. v. 
W h i t e n e r ,  191 S. C., 659, 132 S. E., 603; 8. c. Jones,  145 K. C., 466, 
59 S.  E., 333; S. c. I lorner ,  139 S. C., 603, 58 S. E., 136. 

,\lmost tlie identical question here presentc~l, certainly the same in  
priilciple, n n s  decided ill S. z.. Dauis, 1 2 5  X. C., 618, 34 S. E., 198, 
8. 2 . .  LI~.UX.P, S d  N. C., 393, A'. ?;. Dildy,  i d  S. C., 323, S. v. W l ~ i t f i e l d ,  
70 1. C., 356, S. r 3 .  J lc i f fhelrs ,  66 K. C., 106, S. U .  Larrllorne, 66 
N. C., 638. 

A free ant1 xoluntary co~lfessiori is clescrving of the highest credit, 
because it is presulned to flow from the strongest sensc of guilt, but a 
c.oilfcssioii n r u u g  from the mind by thr  flnttery of hope, or by the  torture 
of fear, conics in such pc~st ionablc  shape as to merit no consideration. 
8. v. Patr ick ,  45 K. C., 443. 

Speaking to the subject in 8. c. Roberts,  18 N. C., 259, Henderson, J., 
said : "Coilfessions are eitller volu~itary or illvoluntary. They are called 
volulitary nlicn niatlc neither uilticr tlie influence of hope or fear, but 
are attributable to that  love of truth which pretlon~inatc>s in the breast 
of ex clry nim1, not opcratetl upon by other motives more po~verful with 
l~irn,  and x\-liicli, i t  is said, in the perfcctly good riiail caniiot be counter- 
vailed. These coiifessions are the highest e d e n c e s  of truth,  even in 
cases affecting life. Bu t  it is said, and said with truth,  that  confessions 
induced by hope or estorted by fvar are, of all kinds of evidence, the 
least to be relied on, and are therefore entirely to be re,jected." 

Toluntary coiifessions are admissible in evidence against tlie party 
mnkillg them; involuntary confessions are ]lot. -1 confmsion is  volun- 
tary ill law wl~en-and only when-it was in fact voluntarily made. 
8. 7%. J7eicsonre, 103 S. C., 552. 143 S. E., 167. 

Kew trial. 
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(Filed 15 June, 1!132. I 

Appral and Error F c-;lssignrnent of error sl~ould 5 1 1 0 ~  the qurstioll 
sought to br prc,wntccl nithout the necessity of searching through 
thc record. 

Aisignments of crror to ruling. of the court on a question of eritlrnce 
illould set out the testimony, in substnncc nt least, and xs~ignnicnts of 
error ns to other 1111in-i should set out the attendant facts and circnm 
\t:uiccs, so that tlie court mar  dc'ter~nlnc the question sousht to bc Ine- 
sclttcd nithont searcl i in~ through the record. 

STACT, C. J. T h e  rccord contains ten ~ s s i ~ a m c n t ~  of c r r o ~ ,  of nhicl i  
t h e  first nut1 second may be taken as  i1lustr:~tixe: 

"1. T h a t  the court erred in sustaining the objection of plaintiff as  
shown by (~sccp t ion  S o .  1, Record pagc 8. 

''2. T h a t  his  Honor  conlnlitted e r ror  as  elion n 115- c~ccpt io r i s  2 and 
3, Rccord pages 8 ant1 9." 

It n a s  said i n  Thompson c. B. R., 117 S. C'., 413, 61 S. E., 286, 
that  a proper  : rss igi l r~ic~~t  of e r ror  t o  the ruliilg of t h e  court on a 
qut~st ion of c ~ i t l e n c e  require, the  tcstilno11:- to  be set out,  in  \ubstance 
a t  least. so it3 relm alley can  be p r r c e i ~  ed. And as to other  rnlitigs, i t  is 
essential t h a t  the attni(1ant facts  and  circumstances be stntcvl so their  
bearing on tlie col i t rowr>y can be Seen. to eomc cstcnt,  by reatling t h e  
nssig~lrilci~ts thcrnwlxes. S w ,  also, i?aX c r  r. C/n?yllfotz, nnic ,  711, all(] In 
re BcarrJ's T17i17, a n f c ,  661. 

"Tlic Cour t  v i l l  riot accept a mere  colorable conipliance, such as 
entering the  'first e x ~ ~ p t i o l l  is  t h e  first asSignment of error,' ctc. T h i s  
~ r o u l d  give no information n l i a t e ~ e r  to  the Court ,  fo r  i t  vou ld  n ~ c e s f i -  
ta te  tu rn ing  back to the  record to see n l la t  ilie esccption n a s .  T h a t  the 
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Court desires, and, indeed, the least that  any appellate court requires, 
is that the exceptions nllich are bona fide presented to \ h e  Court for a 
decision, as the points dcterniinative of the appeal, sllall he stated clearly 
and intelligently by the assigument of errors, and not by referring to the 
record, and t l~erewith shall be set out so much of the evidence, or of 
the charge, or other matter or circumstance (as the cise may be) as 
shall be necessary to present clearly the matter to be debated." Rogers 
v. Jones, 172 N. C., 156, 90 S. E., 117; Xyrose v. Szociin, 172 S. C., 
223, 90 S. E., 118. 

It will readily be perceived that  the assfgnments of Error in the in-  
stant case fall short of the requirements of the rule. Lee v. Baird, 146 
X. C., 361, 59 S. E., 876. i\Tevertheless, ~ v e  haye examined them and 
find none of sufficient merit to upset the verdict. 

The  plaintiff consents that  the judgment may be mcdified so as to  
separate the liabilities of the defendants, charging each with the value 
of his or lier conrersion. This  will b s  done in the Supe13ior Court. 

No error. 

THE XAIERICAX AGRICULTURAL CHERII('AL COMPANY v. C. ROY 
GItIFFI?U' ET AL. 

(Filed 15 June, 1932.) 

Evidence J a: Frauds, Statute of A a-Parol evidence held admissible 
to shorn total failure of consideration for guaranty of payment. 

Where the father signs the note of his son as a guarantor of payment 
i n  consideration of the payee's furnishing the son with fertilizer on open 
account, pa101 evidence of the total failure of the consideration in that 
the pngce did not so furnish fertilizer is admissible 2s between the 
l~arties in ail action against the father on the note. 

APPEAL by defendant, C. Griffin, from Grady,  J., a t  October Term, 
1931, of Edgeconibe. 

Civil action to recover from C. Roy Griffin, as  makei., and Charles 
Griffin, as guarantor, 011 a promissory note of $2,600, tried up011 the 
followilig issues : 

"1. Did dcfcndant, Roy Griffin, esecute the note, re'erred to, and 
was the same cndorsed by Cliarles Griffin, as alleged? Answer: Yes, by 
consc>nt. 

"2. Was the guarantee endorsement of Charles Griffi? based solely 
upon the promise and agrecnient of the plaintiff's agent, W. L. Reason, 
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C I I E ~ I C A L  Co. r. GRIFFIN. 

that the plaintiff company nould sell fertilizer to C. Roy Griffin for 
1029, on open a c c o u ~ t ,  as allcged by the defendants! Xnsner :  S o .  

"3. I f  so, n a s  there a breach of .aid1 contract on tlie part  of the 
plaintiff, as alleged by defendants 1 Answer : 

''4. I n  v h a t   mount, if ariything, are defendants indebted to the plain- 
t i ff? Ansner : $2,600 nit11 interest from 1 January ,  1929." 

There \!as e\idence to support affirmative answers to the 2d aud 3cl 
isiues, hut his Honor excluded it all ;rnd directed a xerdict for the plain- 
tiff. Objcctiori; exception. 

The cicfendant, C 'har l~s  Griffin, appeals, assigning errors. 

1'. E. F o u n t a i i ~  atrtl 11. C'. B o u r n e  for plaitztilf'. 
-11. by. S t r ~ r k l a n c l ,  -1. 0.  DlcXcns and  G i l l l a m  & Bond for de fendan t .  

STACY, C. J. This is another instance of a father coming to the 
rescue of his son by prolnibing to pay the latter's note if not paid a t  
rnaturitj.  A guaranty of payment is an abqolute promise to pay the 
debt at maturi ty if not paid by the principal debtor. S. v. Bunk, 193 
N. C., 224, 137 S. E., 593; ( ' o w u n  c. Rob~r f s ,  134 S. C., 415, 46 S.  E., 
979. Dut as a consitleration for the guaranty plaintiff agreed to furnish 
tllc soli, on ope11 accouut, f(,rtilizcr to niake his crop for the year 1989. 
'This was the s ine  qua i ~ o n  of the fatlicr's guaranty, and the plaintiff 
has failcd to comply nit l i  its part of the agreement. 

The note 111 suit is ~nacle payable to the Llr~ierican Agricultural Chem- 
ical Company, or order;  and it is alvnys opcn, as between the origii~al 
parties to a contract, up011 proper plea, to show :L total failure of con- 
sideration. Sir i f t  & C'O. C .  , lydle t t ,  192 N. C'., 830, 13.3 S. E., 141 ; 
Pate  2.. Gait icy,  183 x. C., 266, 111 S. E., 339. 

The atllriiaslon of this character of evidence is not a t  rariaiice with 
tlic rule agziin5t changing, coutradicting or adding to the tcrms of a 
uri t teu i~lstruniclit by parol, nor is it  proliiLited by the statute of frauds. 
I l a r p ~ r  C. I la rpcr ,  0". C., 300; 3 R. C. L., 139. 

Want of co~lsideratiou is one of the exctptions to the rule that par01 
exitlence of an oral agrecnielit, nllcgctl to h a l e  been made at the time 
of the d rxn i l~g ,  ~nah ing  or e~~t lors ing  of n hill or  not^, is not com- 
ljcterit to ~ a r y ,  qualify or colltradict, add to or wbtract  from the abso- 
lute terms of a nr i t ten  i~strurllc>nt. 2 Parsons So te s  a d  Ijills, 501, 

'Tllra rcj(xctcd testimony of tlie defendant tending to establish the 
affirrr~atixc of the 2d and 3tl issues was corripctcnt under the exception. 
C'arr ingfon P .  1Trulj, 112 S. C., llri, 16 S. E., 1008. 

S e w  trial. 



814 I K  T H E  S U P R E M E  COURT.  [a02 

THE TALGE ;\ lAHOGAST COJIPAXT v. T E B G E R  J lAKIJFACTURISG 
COAIPAST ET AL. 

(Filed 13 June, 1932.) 

Principal and Agent C b-.luthorization of agent held alnbiguous and 
his action thereon in good faith bound his principal. 

Where the principal instructs his agent by telegram to sit in on a 
creditors' meeting and "plug for us," the words of the authorization are 
ambiguous, and where the agent and the debtor, in good faith interpret 
and act on i t  as authorization to the agent to esecute in the principal's 
name a compromise agreement with other creditors whereby claims were 
settled on a percentage basis: Held,  in the absence of repudiation of 
the agreement by the principal upon notification thereof, he may not 
contend that the agent esceeded his authority and that he was not 
bound by the agreement. 

 PEAL by plaintiff from ,woore, J., at  September l'erm, 1931, of 
CATAWBA. 

Civil action to recover the sum of $1,922.5 1 evidenced 3y two promis- 
sory notes given by the defendant to the plaintiff. 

O n  22 April,  1930, defendant wired plaintiff, a n o n r e d e n t  corpora- 
tion, a s  follows: "We desire to haye consultation with some of our 
creditors Friday,  25 April, two p.m. Please wire us immediately whether 
you can attend this meeting." 

011 2-1 April,  plaintiff wired W. 0. Carter, its salesman for this 
territory, as f o l l o ~ w :  "Yeager calls creditors meeting for  tomorrow a t  
two can you arrange to sit in  and plug for  us." 

On 25 April,  Carter  replied: "Answering will attend Peager credi- 
tors meeting and report." 

Pursuant  to above authorization, 77.  0. Carter attended creditors' 
meeting 25 April, 1930, and executed i n  the name of his principal, 
along with the representatives of ten other creditors, a compromise agree- 
ment to accept :$ in  cash or 1/!1 on terms, in  ful l  of theii, claims. This  
agreement is pleaded in  reduction of plaintiff's right to .ecorer on the 
notes in  suit. The  case turns on Carter's authority to bind the plaintiff. 

The  question of Carter's authority to sign the comproniise agreement 
was submitted to the jury, who found in  favor of such aulhority. Judg- 
ment was thereupon entered agreeably to the terms of said agreement. 
Plaintiff appeals, assigning errors. 

Theodore  F .  Cz immings  a n d  E. B. Cline for p la in f i f .  
T h o m a s  P. Pmi f t  a n d  I?'. A. Sel f  for defendants .  
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STACY, C. J. The language of the agent's authorization, "to sit i n  and 
plug for us" a t  creditors' meeting, reasonably lends itself to the inter- 
pretation placed upon i t  in good fai th by Carter and the defendant, and 
the jury was justified in taking the same view of it. 2 C. J., 559. 
Cole v. Fibre Co., 200 S. C., 484, 137 S. E., 857. 

The expression "plug for us," to say the least, is ambiguous and 
equivocal, aild the pririciple applies that  a letter or telegram of instruc- 
tion from a principal to an  agent should be expressed in clear language, 
and if .not expressed in "plain a i d  unequivocal terms, but the language 
is fairly susceptible of different interpretations, and the agent in fact is 
misled and adopts and follows one, while the principal intends another, 
then the principal will be bound, and the agent will be exonerated." 
Storq on Agency, see. 74; Wirzne v. Ins. Co., 91 N. Y., 185. 

The  telegram of authorization did not ask for a report of the meeting. 
However, a report was made in  keeping with the agent's reply, and 
it is  to  be presumed that Carter informed the plaintiff of his  execution 
of the conipromise agreement. We have failed to find on the record any 
specific repudiation of Carter's action in this respect. Gordon J. Talge, 
a witness for plaintiff, does say that  he expressed great surprise on 20 
June, 1930, when Yeager informed him of Carter's signature to the 
agreement and that  Carter made no reference to i t  in his  report. I t  
is also in evidence by John  H. Talge, witness for plaintiff, that Carter 
had no authority to compromise plaintiff7s claim. Bu t  no repudiation 
seems to have been made. The plaintiff cannot in justice defeat the 
compromise agreement by putting an  interpretation upon its instruc- 
tions a t  variance with that  of its agent and the defendant, since the 
language clearly warrants the latters7 interpretation. 21 R .  C. L., 907. 

No error. 

(Filed 15 June, 1932.) 

1. Appeal and Error A d-Appeal from granting of motion to amend is 
premature. 

An appeal from the granting of a motion to amend is premature, the 
appellant having suffered no harm from the allowance of the motion. 

2. Judgments L b D o c t r i n e  of res judicata does not apply to incidental 
motions not affecting substantial rights. 

The doctrine of res judicata does not apply to ordinary motions inci- 
dental to the progress of the trial but only to those involving substantial 
rights. 
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APPEAL by plaintiff from Sink ,  J., at  February Term, 1932, of 
XADISOX. 

Civil action to recover on a promissory noto for $700, dated 22 Febru- 
ary, 1916, due 1 December, 1916, under seal, and ostensibly signed by 
Caney Ramsey and Z. Ponder as makers. 

The  defendant, Z. Ponder, i n  his original answer, denied executing 
the note and pleaded the three, seven and ten-year statut13s of limitations. 

When the case was called for tr ial  a t  the October Te-m,  1931, Stack, 
J., presiding, "the defendant, in open court, asked fcr  permission to 
amend his answer so as to set u p  the statute of limitations and the court, 
in its discretion, denies the motion, and the defendant excepts." 

There was a verdict, a t  said term, finding that  plaii~tiff's claim mas 
barred by the statute of limitations as to the dcfendant, Z. Ponder. 
This  was set aside, in the discretion of tho court, as contrary to the 
weight of the eridence. Welch v. Hardware House, ante, 641; Goodman 
v. Goodman, 201 S. C., 808, 161 S. E., 686; Goodman L ' .  Goodman, 201 
N. C., 794, 161 S .  E., 688. 

Thereaftcr, a t  the  February Term, 1032, S L ~ X ,  J., p-esiding, the de- 
fendant, Z. Ponder, asked to be permitted to anlend his answer and set 
up  that  he signed said note as surety only, and to plead the three-year 
statute of limitations, no payments having been iilade tllereon within 
three years next preceding the filing of plaintiff's complaint. Motion 
allowed, and plaintiff appeals. 

John A. fiendricks for plainti f .  
John  11. JfcElroy and Carter & Carter for defendant Ponder. 

STACY, C. J. The  plaintiff contends that  as the application of the de- 
fendant, Z. Ponder, to amend his answer so as  to plead the statute of 
limitations was denied by Stack, J., a t  the October Term, 1931, Sink, 
J., was without authority a t  the February Term, 193f1, to hear a re- 
newal of the same motion and to allow i t ,  upon the heory that  the 
matter was then res judicata and no appeal lies from one Superior Court 
judge to another. TT'ellons v. Lassifer, 200 N. C., 474, 157 S. E., 434; 
Phillips v. Ray,  100 K. C., 152, 129 S. E., 177;  Dockery v .  Fairbanks, 
172 K. C., 529, 90 S. E., 501; Ma!/ C. Lumber Co., 1 1 ' 3  X. C., 96, 25 
S. E., 721; Henry v. l i i l l iard,  120 N .  C., 479, 27 S. E , 130; Roulhac 
v. Brown, 87 S. C., 1; S. C. Evans,  74 X. C., 324. 

The motion made a t  the February Term is different from the one 
lodged a t  the October Term. Compare Jones v. Thornc, 80 N .  C., 72. 
The first was perhaps denied because i t  was thought the statute of limi- 
tations had already been pleaded. But  however this may be, no harm 
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has  come to the  f r o m  t h e  r u l i ~ l g  on the  second motion, and  his  
appeal  is premature.  Trus t  CO. c. I l 'hi tchuaf,  201 S. C., 501. 

T h e  principle of res j u d i c n f a  does not extend to ordinary motions 
iucident;ll to the  progress of a cause, hut  only to  those involving sub- 
s tant ial  rights.  A l l z s o n  c. 1T7hift ier,  101 S. C., 490, 8 S. E., 3 3 8 ;  
X a b q  7%. I I ~ n r y .  83 S. C.,  208. 

,Ippeal disniissetl. 

JACOB THOMPSON v. I<. B. JOHXSOS.  

(Filed 15 June, 1932.) 

Bills and Kotrs H bComplnint  in action on note by payee or endorsee 
held not dcmurrable for failure to allege ownership. 

The 11ajce or endorsee of a n~gotiable instrument is prima facie the 
holder anti onner, and entitled to sue thereon, and in an action by the 
pajet., a demurrer on the ground that the complaint failed to allege 
that the plaintiff n a s  the o\\ner or holder of the note is properly o ~ e r -  
ruled, it being for the defendant to show the contrary as a defcnse. 

CIVIL ACTIOX, before C'ulcper, Special J u d g e ,  a t  J a n u a r y  Special 
Term,  1932, of ~TAICE.  

Plaintiff alleged tha t  on 1 J a n u a r y ,  1030. the  defe~idan t ,  Ii. B. Jolin- 
 on, mid J. I3cal Jo l i~ i son  esecutcd and  delivered a promissory note  f o r  
$5,000, payable to Jacob  Thonipson, and tha t  as  c o l l a t ~ r a l  to  said note 
thcre n : ~ s  pledged and  "delimred to t h e  plaintiff" certain sliares of 
stock, and  t h a t  no par t  of the note  11:d been paid. T h e  defendant de- 
murred  to the coniplaint upon t h e  ground tha t  there  lvas no allegation 
as to  n L o m  t h e  note was delivered or t h a t  the  plaintiff was the o ~ v n e r  
or holdcr of said note. The d ~ m u r r e r  was overruled and the tlefendwnt 
excepted and  appealed. 

C a l v e ~ t  & D u n c a n  for p l a i n t i f  
A. J .  F le t cher  for d e f e n d a n t .  

PER C7 RIAM. I t  is  t rue  tha t  t h e  complaint i s  l i t t le  more than  a skele- 
ton, but the judgment  overruling t h e  demurrer  is sustained upon the 
au thor i t7  of Deloafclr v. V i n s o n ,  108 N .  C., 148, 1 2  S. E.. 895. The 
Cour t  sa id :  "The payee or endorser of a note is  t h e  p r ima  facie owner 
and  holder. T h e  allegation t h a t  h e  is  so is  unnecessary, and  if the de- 
fendant  defends upon the  ground tha t  the  plaintiff is riot such owner, 
he  should set u p  the facts  showing title i n  someone else." 

Affirmed. 



SIS IS THE SUPREME COURT. p o a  

ED PARKER AXD JIM PARKER ( a m  MRS. MARTHA WIXTFIELD, ADDI- 
TIOXAL PARTY), v. H. W. WEBB AND J. C. WEBB, TRADISG AS H. TV. ASD 

J. C. WEBB; A N D  W. T. SLOAN, SHERIFF. 

(Filed S January, 1932.) 

, ~ P P E A L  by defendants H. W. arid J. C. Webb, from L;aniels, J .  From 
ORAXGE. ,\ffirmed. 

? 1 1 lie court below rendered tlie followillg judgment: ('This cause com- 
ing on to be hcard before the undrrsigned judge upon the demurrer filed 
by the Fidelity and Deposit Conipany of Naryland,  to the ansner or 
cross-cornplaiiit of the defendants, H. IT. and J. C. Webb, and the court 
being of tlie opinion that  no cause of action is stated against the cle- 
fendant, the Fidelity and Deposit Company of Xary land ;  I t  is, thcre- 
fore, ordered that  the demurrer be sustained and that the defendant, 
Fidelity and Deposit Company of Maryland, go without day and recorer 
its costs. F. A. Daniels, judge presiding." 

"To the foregoing judgment the plaintiffs and the defendants, H. T. 
and J. C. Webb, except, a i d  give notice of appeal to the Supreme 
Court." 

The  only exception and assignment of error r a s  to the judgment as 
rendered by the court below. 

Graham & Sawyer  for p7ainti.f. 
S .  X .  Gattis,  Jr. ,  for defendants  W e b b .  
S. B r o w n  Shepherd for Fidel i ty  & Deposit C o m p a n y  c f  J laryland.  

PER CURIAJI. ,111 eminent and able judge in the court brlotv sustained 
the demurrer, after hearing arguments of c-ounsel 011 tlie questions of 
law involved. 

The proriso in C. S., 1416, is as follows: "Provided that  the justices 
shall not be required to write their opinion in full except in cases in 
which they deem it necessary." The filing of a written opinion in a 
case is discretionary with the Supreme Court. Bradsher v. Cheek, 112 
3. C., 535; S.  v. Council,  129  S. C., 511; Parker v. R. R., 133 N. C., 
335. 

From a careful reading of the record and the  briefs of the litigants, 
we think the judgment of the court below sustaining thc demurrer cor- 
rect. The  judgment below is 

Affirmed. 
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JOSEPH ROGEX r. HESRP LUFF. 

(Filed S January, 1932.) 

APPEAL by plaintiff from JIeEl~~oy ,  J., at  Chambers in  Trox, 10 
October, 1931. From RASDOLPI~. 

Cli~ il action by plaintiff, assignee of ccrtain claims against the United 
Talc ant1 Crayon Xa~iufac tur ing  Company, to recover of defeildant on 
his stock subscription for stock in said corporation, it b c h g  alleged that 
same nns i m m l  for propertv grobsly and fraudulelltly overr:rlucd, etc. 
S e n  ice by publication and attaclmmit. l lo t ion  to tlissol\-e attnchrneut 
allon cd. Esccption. Appeal. 

I'ER CLRIAM. Thc  presumption against error has not been owrcome. 
The judgmellt will be affirlnecl n i t l ~ o u t  esteiltled opinion. c. S., 1416. 

,IHir1ncd. 

J. U .  COLT BKD COhIPASY v. W. C .  S O R W O O D   ax^ AIRS. W. C .  
K O R W O O D .  

(Filed S January, 1932.) 

Callcrllntion and Rescission of Instruments A +Contract may not be 
set aside for pronlissorj misr~pr~srlltations. 

TVhile a contract may ordinarily be set aside for fraud, misrepresents- 
t i o m  of a promissory nature are not anbraced in the rule. 

APPEAL b~ d ~ ' f e l ~ d ~ n t s  from Siu(l,., LT., at X a y  Term, 1031, of CSIOS. 
Affirmed. 

Gillam Craig for plaintiff. 
l 'ann c(: Xil / ih-en f o ~  d ~ f e n d a n t s .  

PER C~RIAJL.  The parties cntered into a written agreement by the 
terms of which the plaintiff sold and the defendants purchased a carbide 
lighting plant. The  nlachinerg and all the materials were delirered to 
the defendants n h o  refused to pay the purchase price or to execute 
promissory notes according to their agreement. The  plaintiff brought 
suit and the defendants pleaded fraud. The Superior Court rendered 
judgmeiit for the plaintiff on the pleadings, and the defendants excepted 
and appealed. 
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I n  their answer the defendants set up alleged false representations 
made by the plaintiff's agent. 

A contract if vitiated by fraud may ordinarily be ,ittacked and set 
aside. But  there may be representations which, though not correct, are 
not embraced in  this rule; such, for example, as promissory statements 
which liave reference to the future. We agree with his Honor in  saying 
that the representations set forth in  the answer of the defendants arc in 
this class. The subject is discussed and controlling cEses are  cited in  
Colt 'L'. Cyonner, 194 K. C., 344. Bcsides, the defendants "warranted" 
that they did not rely on the agent's representations.. Judgment 

Affirmed. 

BURNIE HOLLIFIELD, BY HIS NEXT FRIEND W. E. HOLLIFIELD, V. 

SOUTHERN RAILWAY COMPANY. 

(Filed 8 January, 1932.) 

APPEAL by defendant from S i n k ,  J., at  Ju ly  Term, 1931, of Mc- 
DOWELL. 

Pless CE Pless for plaintiff. 
R. C .  Kelly  and E r w i n  & E r w i n  for defendant. 

PER CURIAM. This is an  action to recover damages Eor personal in- 
jury. The plai~ltiff was in  the act of crossing a track of the defendant in  
Biltmore and was struck by a coal car propelled or shunted by an  engine. 
He alleged that  his injuries are permanent. H i s  conipl~int  sets out the 
specific acts of negligence on which he  relies, and the defl?ndant, denying 
negligence on its part, pleaded contributory negligence on the part of 
the plaintiff. The defendant offered no evidence and at the conclusion 
of the plaintiff's evidence made a motion for nonsuit, which was re- 
fused. This motion presents the main point in controversy. 

There is ample evidence of the defendant's negligence and of the plain- 
tiff's contributory negligence. The various contentions of the parties 
were submitted to the jury upon proper issues and were determined 
in  favor of the plaintiff. The  exception to the court's failure to dismiss 
the action is overruled. 

The exceptions to the admission of evidence are n3t of sufficient 
gravity to require a new trial. 

No error. 
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J. F. SHEPHERD v. ROT MICHAEL AXD BLACKWOOD LUMBER 
COMPANY. 

(Filed 8 January, 1932.) 

SPPEAL by petitioner, Blackwood Lumber Company, from N a r d i n g ,  
J., at August Term, 1931, of Xscos. Affirmed. 

Edzi~ards ie. Leafherwood for plaintiff. 
Hark ins ,  Van W i n k l e  CE W a l t o n  and  Alley &? Alley for petitioner. 

PLR CCRIAM. The plaintiff brought suit to recover damages for per- 
sonal injury alleged to have been caused by the negligence of the 
Black~vood Lumber Company and Roy Xichael, its foreman and super- 
intcndent. The Lumber Company filed a petition for removal to the 
District Court of the United States for the Western District of Pu'orth 
Carolina on the ground of fraudulent misjoinder of parties defendant. 
The clerk denied the petition and on appeal to the Superior Court his 
order was affirmed. The petitioner excepted and appealed. 

We affirm the judgment of the Superior Court on the authority of 
Crisp  v. Fibre Co., 193 S. C., 77, and Gzvens v. X f g .  Co., 196 N .  C., 
377. 

Affirmed. 
- 

STATE v. DICK DEAL. 

(Filed 8 January, 1932.) 

APPEAL by defendant from Clement, J. ,  and a jury, at June Term, 
1931, of BUFCKE. S o  error. 

The defendant was indicted for the homicide of Walter Simmons on 
10 February, 1931, and was convicted of manslaughter. 

The State contends that the evidence shows that deceased had been 
working on a house, quit work about 5 :30 p.m., and got Carl Leonhardt 
to carry him in a car three and a half or four miles out from Morganton 
to a Mrs. Ida  Brittain's, from whom he wished to collect a bill. When 
they arrived there were two girls on the porch, and Simmons (deceased) 
inquired for Mrs. Brittain. They then drove to the back yard, got out 
and x-cnt into the back porch and Simmons asked for Mrs. Brittain. 
Defendant came out of the hall toward Simmons, saying "Simmons, 
uhat  the God damn hell do you want here?" Deceased replied that he 
did not know it was "any of your God damn business." Whereupon, 
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defendant said "I will show you whether i t  i s  any of my damn business 
or not," turned, went into a room at  the left side of the hall, picked u p  
something from a dresser or table, and came back with his hands behind 
him. Simmons grabbed defendant's hands, and some words followed, 
Leonhnrdt trying to prevent trouble. Deceased '(let go" defendant's arm, 
and dropped his hand. While Leonhardt was holding deceased, defend- 
ant hit the latter with something, and witness saw a hammer fall from 
his hand. Defendant refused to help with deceased, when asked, saying, 
"Hell, no, damn him." From the effects of the  wound Simmons died on 
23 February, 1931, a t  Grace Hospital, Xorganton, where he was taken 
for treatment. 

The defendant contends : That  he was living at  and making his home 
with Mrs. I d a  Brittain. H e  mas seated by the fire reading, when the 
fire died down and he went out to get wood, or fuel. He was met by the 
deceased, and after considerable cursing they became engaged in  a 
difficulty, and in  the  course of the fight or difficulty the deceased was 
killed by the prisoner with the use of a claw hammer. The  prisoner 
admitted the use of this weapon and undertook to carry the burden of 
proving justifiable homicide. H e  admitted the killing, but pleaded that 
he was in his own home, at  a place where he had a right to be; that he 
was nlurderously assaulted by the deceased, and that  he retreated eight 
or ten feet before he dealt the death blow, his only defense was, and is, 
that he was justified in fighting in defense of his own home and his 
person. 

The defendant made numerous exceptions and assignments of error, 
and appealed to the Supreme Court. 

Sttorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

R. L. Huffman and Hafcher c6 Berry for defendant. 

PER CVRIAM. At the close of the State's evidence and at  the close of 
all the evidence, the defendant made motions to dismiss the action or for 
judgment of nonsuit. C. S., 4643. These motions were overruled by the 
court below, and in  this we can see no error. 

The exception and assignment of error as to the alleged expression of 
opinion by the court below, if error, we cannot see how i t  was preju- 
dicial. The exceptions and assignments of error as to tht: charge cannot 
be sustained. The court below, from a careful reading of the charge, 
taking the same as a whole, gave the law applicable to the facts. Gave 
the contentions of both the Sta te  and defendant fairly snd accurately. 
We see no new or novel principle of law involved in  the case. 
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Evidence on the part  of the Sta te  as to the general reputation of the 
State's witness, Carl  Leonhardt, and defendant and his witness, Mrs. 
I d a  Brittain, was as follows: 

"Ernest Whisnant testified to the good character of Carl  Leonhardt, 
and the bad character of Dick Deal and Mrs. I d a  Brittain. Chief Duck- 
worth testified to the good character of Car l  Leonhardt, and the bad 
character of Dick Deal for liquor, and the general bad character of the 
defendant Dick Deal and JIrs. I d a  Brittain. C. H. Ollis, police officer, 
testified to the general good character of the State's witness, Carl  Leon- 
hardt, and the general bad character of the deferldant Dick Deal and 
Xrs .  I d a  Brittain." 

I t  was mainly a question of fact to be determined by the jury and 
they have found for the State. I n  law we can find 

No error. 

D. J. LOHR, JR., BY HIS XEST F~IEXD, D. J. LOHR, v. CLIFTON ROTH- 
ROCK, BY HIS GUARDIAX AD LITEX, MRS. IDA ROTHROCK AND P. D. 
ROTHROCK. 

(Filed 27 January, 1932.) 

APPEAL by plaintiff from Sink, J., at  April Special Term, 1931, of 
DAVIDS~X.  Reversed. 

This is an  action for actionable negligence brought by plaintiff against 
defendant. The  allegations of the complaint, in part, are as. follons: 
'.That on or about I1 October, 1929, the plaintiff was ridiug a bicycle 
upon Salem Street in the city of Thomasd le ,  and was proceeding in a 
careful, prudent and lanful  manner in a southern direction along said 
street, observing all rules and regulations and ordinances required; that  
the defendant, Clifton Ro th rock~  was operating the said Cherrolet 
coach of the defendant, P. D. Rothrock, as his agent, serlant  or em- 
ployee, arid with his consent, in a nortliern direction along said Salem 
Street;  in a careless, reckless, negliger~t and unlawful manner;  that  as 
the plaintiff had mtcrcd illto the intersection of IEast Guilford Street 
n i th  the said Salem Street some few feet, the defendant, Clifton Roth- 
rock, carelessly, negligently, recklessly and unlawfully ran  into, struck 
and knocked the plaintiR from the said bicycle he was riding, and 
knocked the plaintiff and his bicycle back several feet and into the curb 
of East  Guilford Street. That  the said automobile was being operated 
by the defendant in a careless, reckless, negligent and unlanful  manner 
in  tha t :  ( a )  The  same was being operated a t  a rapid and unlawful 



824 I N  T H E  SUPREME COURT. [108 

rate of speed, and in excess of that  alloned by law; (b) in  that  a 
left-hand turn  into West Guilford Street was being made without ally 
sigiial or war i~ing being given to the plaiutiff; (c)  in tha t  the same was 
being operated without proper signaling device; ( d )  in that the same 
was being operated without being equipped n i t h  proper brakes; (e)  in 
that the defeildaiits failed and refused to keep to the right of the center 
of the street intersection as required by law: ( f )  in t ha ,  the defendant 
failed and refused to yield to the plaintiff his right of n a y  as provided 
by law; (g)  in that  the clefendants failed m d  refused to use tlie last 
clmr chance to avoid striking the plaintiff and bicycle upon which lie 
\vas riding. ,111 of which acts of carelessness and neglige 1ce on the part  
of the defc.lidants were the sole, proximate and direct cau:e of the injury 
received by the plaintiff, and the damage done to the bicycle as herein- 
after set out." 

The  dcfcndants denied tlle material allegations of tlle coniplaint and 
that  they ve re  guilty of any ilegligence, and further :~llege that  the 
autoinobile was operated by tlefcndant Clifton Rothrock "in a careful 
and lalrful manner and n i t h  duc regard to  the safety ailti rights of 
others." ( a )  That  the same n a s  being operated a t  a s l ~ v  and lawful 
rate of spcccl, and not ill excess of that allo~ved by l aw;  (b)  that tlie 
lcft-liantl turn  illto West Guilford Street was being made by signal and 
warning to ailyoi~e who miglit be in the rear or in the f n m t  of the said 
defendant; ( c )  that  at this pnrticulnr time, the car Mas equipped v i t h  
the proper signaling device; (d )  that  the time of the said accident 
the silllie was being operated aiitl equipped with good and sufficient 
brake; (e)  that  tlie defendant kept to the riglit of the strcct intersectioii 
as n a s  required of him by lan ; ( f )  that at the time of the said accident, 
tlle tfefeiidant, Clifton Rothrock, llacl already nlade a left-hand turn  
into West Guilford Street, aiid tlie front part  of the car had entered 
into said West Guilford Street before tlie plaintiff came near tlle inter- 
section." Tlie dcfendni~t also set up  the plea of contribntcry negligence. 

If. R. K y s e r  for p l a i n t i f .  
E'ord X y c ~ s  and I'hillips d B u w e r  for defendants .  

PER CTRIAJI. At the close of plaintiff's evidence the defendants made 
a nlotioil in the court below for judgment as in case of nxisuit. C. S., 
5 6 7 .  Tlie motion was granted and in  this we think there \vas error. 

We have rcad nit11 care the evidence of plaintiff aiid tliiiik it sufficient 
to be submitted to a jury. T e  will iiot set it forth or tliwuss the lan., 
as tlie case goes back to be heard before a jury. There must be a 

S e w  trial. 
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SUDIE hIERRET,L, ADMIXISTRATRIX, V. SOUTHBOUND RAILWAY 
COJIPAXT. 

(Filed 17 February, 1932) 

-IITEAL by plaintiff from C l e m e n t ,  J., at *Ipri l  Term, 1931, of 
FURS> TII .  

Civil action to recover damages for an allcged nrongful  death. 
From a judgment of nonsuit cnterecl at the cloqe of plaintifT's eridrrice, 

she appeals, assigning errors. 

Tl'allace ie. Val1 for pla in t i f .  
P a r r i s h  Le. Deal and C'raige d Craige for d ~ f e n d a n f .  

PER C ~ R I ~ .  The case n a s  properly nonsuitcd on authority of Davis 
I,'. R. R., I S 7  AT. C., 147, 120 S. E.. 827, a11d E~zirn 1 ' .  R. R., 15-1 N. C., 
405, 70 S. E., 845, as the facts bring it within the principles there 
aiinounced. 

It ~iould.  serve no useful purpoye to set out the evidence in detail, as 
the principnl qucstion preqentcd is  its suficiency to carry the case to the 
jury, ant1 n e  ngrce nit21 t11e trial court that it  i* wanting in the requisite 
p r o b a t i ~  e rz~lue to warrniit a rcxcoTery for the plaintiff. 

,\ffirmed. 

LEhI BROOKS ET AL. T. TOWN O F  BREVARD 

(Filed 17 February, 1032.) 

AI~PEAI, by plaintiffs from S / H ~ ,  , J . ,  heard by consent a t  Chambers, 
L\sllcvilIc, 86 ,lugust, 1931. From T K ~ ~ \ S T L V A N I ~ ~ .  

C i ~ i l  action to r e ~ t r a i l ~  tlie d~fendan t  from enforcing a va ter  ordi- 
Ilallce. . . 

Froni a judgmcnt cl isdving tlie tc~nporary  rcstraltilr~g order, the 
plaintiffs appeal, a s ~ i g n i i ~ g  errors. 

PER CURIAM. I t  does not appear from the record t l ~ a t  the plaintiffs 
a re  entitled to the i ~ i j u ~ i c t i o ~ ~  nllicll they seek. 

MF~rmetl. 



S16  I S  THE SrPRENE COUIIT. 

(Filed 17 February, 1032.) 

-\PI'E.\L by defe~i t lant ,  R. 13. Kill ian,  f r o m  J t o a r c ,  J. a t  J u l y  Term,  
1031, of L ~ s c o ~ s .  

C'ivil action to  recover on a pron~issory  l u t e  made by M a i d e ~ i  C h a i r  
Conipn~iy  ant1 midorset1 hy R. 13. Kil l inn aud others, instituted 2s Xnrch ,  
1030, :11i(1 jutlgnwnt by tlcfault, fo r  tlic na l i t  of a n  answer, entered 12 
&,v, 1030. 

r 7 1 llcrcafter, on 20 June ,  1931, R. 13. Ri l l i an  lotlged a motion to vacate  
tlic jut ign~cnt  on t h e  ground that  "no p r o s e ~ u t i o n  b o n l  Tvas esecuted 
a t  the t ime of tlic purported s u n ~ m o n s  issucd." Not ion  overruled, nucl 
movant appeals. 

PLR CI.I+I.LJI. L \ f i r ~ ~ i e d  on autliority of Jlrif fniiz 2 % .  lIc1re17, 19  S. C., 
107. 

*~ffir111fxl. 

CICERO GRUBB E r  AL. r. D. 0. CECIL. 

(Filed I T  February, 1932.) 

A l ~ > ~ ~ . i ~ .  1)y d e f ~ n d a n t  f rom ,Z ' i j lX . ,  J., a t  -1l1ril Special  Term,  1031, of 
D.\vrnsos. 

C'ivil :~c t ion  tried upou the following issues: 
"1. D i d  thc plaintiffs and  the  defendant enter into the  contract a s  

alleged i n  t h e  complaint ? A n s ~ r c r  : Yes. 
" 2 .  If so, did the tlefentlant brcach said contract a s  alleged i n  the 

compla in t?  ,\nswer : Yes. 
"3. If so, what  damages, if ally, a r e  the plaintiffs entitled to  recover 

of the defendant ? Answer : $500." 
F r o m  a judgment on t h e  vcrdict, the defe~idan t  appc'als, assigning 

errors. 

11. R. X y s e r  f o r  p l a i n f i f s .  
Tl'alser LC. lTTalscr, Ph i l l ips  (e. B o w e r  a i d  Tl'alser d? Casey for de- 

fendant.  
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PER Cr-~r .m.  The  dispute was esqentially one of fact, determinable 
alone by the jury. d careful perusal of the record leaves us with tlie 
impression that the case lias bcrn tried substantially in accord with tlie 
decisions ant1 principlrs npplicnhl(~. The verdict and judgment will be 
upheld. 

S o  error. 

WILLARD GARDNER a s ~  WIFE, L I Z Z I E  GARDNER, v. TANCET BUILD-  
IKG ASD L O A S  ASSOCIATIOX. 

(Filed 17 February, 1932. j 

 ah,^.^^ by plailitiffs from ~ t a n l ' o o d ,  Spec ia l  J U ~ S P ,  at  -1ugust Term, 
1931, of T ~ A C L Y .  

Ci l i l  action to remoxe cloud from title. 
The facts are these: 
1. On 28 July,  1926, R. F. G a r h e r  and wife conveyed to the plain- 

tie<, by xa r ran ty  deed, a lot of laud yituate in the tonn  of Burnsrille, 
S. C'. This deed n a s  not regiitered until 25 >lag, 1927. 

2. Thereafter, 011 1.' - \ p r ~ l ,  1927, R. F. Garthter and n i f e  gave the 
l'a11cc.y 13uilding a d  Loan A\*sociatioii a deed of trust on a tract of 
lalid situate ill the ton11 of B u r n ~ ~ i l l e ,  nllicll included the lot pre- 
~ i o u s l y  soltl to tl~c, l ) l a i~ t t i f f~ .  Tliii dcetl of trust n a s  duly registered 
20 -lpril,  1927. 

3. I'lni~itiffs allrge that tlie incluqion of thcir lot in the defendant's 
deed of trurt  war the rrcult of inad7 erte11c.e or mistake on the part of 
thc grantors thrrein. 

From a judgment of nonsuit elitel-etl a t  the close of plaintiffs' evidence, 
the- appeal, assig~iing error. 

Char le s  1Iufchin.c for p ln in f i f l s .  
C .  R. H a m r i c k  and 1T'af\on CC F o u f s  for t le fent lanf .  

PER Crnr.\lzr. I n  the al)wlice of an allegation of fraud or mutual mis- 
take, it  would stem that the case is co~itrolletl by the tlecision in Eaton  
2). Doul), 190 N. C.. 14, 125 S. E., 494, upo11 which the judgment was 
entcred, rather than on the l)ril~ciples aliiiounced in X i l l s  z.. Ford,  171 
N. C., 733, 88 S. E., 636, cited hy the plaintiffs. 

Affirmed. 
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BOGUE DETELOPMENT CORPORATIOX. LARRY B. WEST AND G .  V. 
COWPER, TRUSTEE, V, W. D. W. BISHOP. 

(Filed 17 February, 1932.) 

APPEAL by plaintiffs from Frize l le ,  J., and a jury, :it October Term, 
1031, of BEAUFORT. N O  error. 

Tlic complaint alleges, in p a r t :  "That heretofore on May, 1927, 
plaintiffs, Bogue Development Corporation and Larry  B. West, con- 
structed a garage for the defendant for his use and benefit and upon 
his contract and agreement to pay. That  under the said contract and 
ngreeinelit there is duo to the plaintiffs $374, nit11 interest, demand of 
payinelit of which has been made and refused." 

The defendant denied any indebtedness and in bar o ?  recovery and as 
a tlefcnse to the action, set out n r ~ v  matters in the ansner. The  plaintiff 
replying to tlie new matters denied the material allegations. 

Tlie issue submitted to the jury and their answer thereto were as 
follov s : ('1s defeiidaiit indebted to plaintiff and if so in what amount 2 
A n s w r  : PITotliing." 

011 tlie verdict of the jury the judgmei~t of the court below was '(that 
plaintiffs take nothing by their action," etc. 

TT'ad cC. Grimfs  for p la in f i f l s .  
X a c L e a n  d B o d m a n  for d ~ f e n d a n f .  

PER CKRIAM. Tlie evidence on tlie part  of plaintiffs was to the effect 
that they built a stone, tile a i d  stucco garage for defenclant. The garage 
coiitaiucd, bcsiclcs a place to park the car, ~ r v a n t ' s  quarters for them to 
slyep ill. I t  liatl a bath and toilet, water works, shower and stool which 
n-ere coi~ncctcd wit11 tlie city server system. Tlie servant's room is 10 
by 12 niid the garnge is about 10 by 18 or 20. The  contract price was 
$800 of uhicli the sum of $426 liad been paid, leaving a balance due of 
$374. That  the garage was built according to contract and of fit, proper 
and suitable materials and in a workmanlike manner. 

Plaintiffs' witness testified, unobjected to :  "Nr. Bishop conveyed all 
this property back to the Bogue Development Corporation and of course 
the garage went nit11 it as i t  was on the property." 

The dcfcndant7s deposition was taken, and lie testified, i n  pa r t :  "The 
agreed price for the garage, as best I can recall, was $800. The garage 
itself failed because of the faulty construction of the roof and the 
 fault^ coiistructioi~ of tlie tlraiilage. I n  addition to that  the  building 
settled . . . and made it difficult both to open and close the doors 
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and ~ ~ i n d o ~ v s  throughout the building. Along with this, of course, TTas 
the great i i~conveni~nce  caused by the delay of approximately two months 
in the completion of the garage. The  garage as delivered to me was 
certainly not ~vor th  more than $500. I paid them $100 but after the 
defects developed, I refused to pay the balance." 

The evidence of defendant in reference to the garage was to the effect 
tliat plaintiffs used in i t s  constrliction inferior, defective, unfit and un- 
suitable materials and in that  the plaintiffs did not construct the same 
in R ~vorkmanlike manner;  that in consequence of the breach of the 
contract in the particulars nllegecl, the defendant received a building of 
nluch less the value than that  contracted for and that  the sum of $400 
paid by the clefelidant is all the building as deli1 ered to him was worth. 

The evitlence of plaintiffs supported their contention and that of de- 
fendant liis contention. The jury decided for defendant, and we are 
bound by their finding, if there is  no error i n  law. 

W e  have read the charge of the court below with care and see no 
reversible or prejudicial error. The exceptions and assignments of error 
made by plaintiffs as to the  admission of certain evidence on the part  
of the defendant cannot be sustained. On  the record we find 

JTo error. 

15'. A-. SMITH v. ASTON PARK HOSPITAL, INCORPORATED. 

(Filed 17 February, 1932.) 

,IPPEAL 1)y defendaiit frurn Sfack, J., at  August Term, 1931, of 
BI-SCOJIBE. 

Civil action to recover damages for an  alleged negligent injury sus- 
tained hy plaintiff while a patient in the defendant hospital. 

From a verdict and judgment for plaintiff, the defendant appeals, 
assigning errors. 

J. E. Swain for plaintiff. 
IIarkins, I v a n  W i n k l e  d Tl'alton for de fendan f .  

PER Cun~aar .  Under the pleadings and the evidence adduced on the 
hearing, the case narro~ved itself to issues of fact determinable alone 
by the jury. A careful perusal of the record leaves us  with the impres- 
sion that the tr ial  was in substantial conformity to the principles of law 
applicable, and that  no reversible error is manifest. Therefore, the ver- 
dict and judgment nil1 be upheld. 

No error. 
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EVANS C. INSURANCE CO. ; SASH CO. v. ~~~~~~~. 

S. L. EVANS v. METROPOLITAN LIFE INSURANCE COMPANY. 

(Filed 17 February, 1932.) 

APPEAL by plaintiff from Grady, J., at November Term, 1931, of 
EDGECOMBE. Affirmed. 

J .  P. Bunn for plaintiff. 
Winston, & Tucker and Jones & Brassfield for defendant. 

PER CCRIAM. The defendant issued a policy of insurance on the l ife 
of Willie Jenkins, naming Lucy Jenkins, his wife, aE the beneficiary. 
The insured died and the defendant gave its check payable to Lucy 
Jenkins for the amount due on the policy and sent i-; to N. C. Wall, 
the defendant's agent. After the payee had endorsed the check Wall 
collected the whole amount and paid the plaintiff his bill for preparing 
the body for burial. Sometime afterwards an  altercation occurred be- 
tween Wall and the plaintiff in reference to a receipt for the amount 
paid. The plaintiff brought suit against the defendant alleging that he  
had been assaulted by its agent while he  was acting within the scope 
of his authority. The defendant demurred and the tr ial  court sustained 
the demurrer, being of opinion that, although i t  was alleged that the 
agent was acting within the scope of his authority t ~ e  allegations of 
fact are inconsistent with and repugnant to this statement. I n  our 
opinion the judgment should be 

Affirmed. 

SANFORD SASH AND BLIND COMPANY, J. N. VANN AND COMPANY, 
IXCORPORATED, DEWEY BROTHERS, AND L. M. JA'CKSON, v. C. B. 
MOONEY, BOARD O F  TRUSTEES O F  AHOSKIE GRADED SCHOOL 
DISTRICT AND AHOSKIE SCHOOL DISTRICT NO. 13, AND NATIONAL 
SURETY COMPANY. 

(Filed 17 February, 1932.) 

Appeal and Error J c-Findings of fact are conclusive on appeal. 

The findings of fact of the trial court are conclusive on appeal when 
supported by evidence. 

APPEAL by defendants, Ahoskie Graded School District and Ahoskie 
School District No. 11, from Harris, J., a t  October Term, 1931, of 
HERTFORD. Affirmed. 
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SASH Co. v. MOONEP. 

The  defendant C. B. Mooney, about 30 July,  1928, entered into a 
contract with the board of trustees of Ahoskie Graded School District 
to build, construct arid erect a two-story brick and frame building to 
be known as  the Ahoskie High School and Gymnasium in the town of 
Ahoskie, county of Hertford, State of North Carolina, according to 
plans and specifications prepared by Leslie K. Boney, architect. IIooney 
gare  bond in the Sat ional  Surety Company, defendant, in accordaiice 
with the law. C. S., 2445. 

The plaintiffs, Sanford Sash and Blind Company, and other plain- 
tiffs, interreners, contend that  they should recover from the defendants 
the ainouuts due them, setting out the amounts due for materials fur-  
nished for coilstructiorl and crection of the Ahoskie school building. 

The defer~dants board of trustees of the  school districts deny liability, 
and contend "That they kept in reserve more than 15 per cent axid never 
paid o ~ e r  to said C. B. Illooney, the 15 per cent reserve under the 
contract until after the acceptance of the building." 

The Sat ional  Surety Company denies liability and contends that  the 
total price iilcluding estras was "Seventy thousand eight huiidred and 
seventy-six and 6/100 dollars ($70,876.06), and that  the said board of 
trustees haxe actually paid out on the contract to the contractor all of 
said amount of said contract price, with the exception of one thousand 
six hundred and ninety-six and 84/100 dollars ($1,696.84)) with the 
kno~\ledge of unsettled claims for labor and material, and without the 
consent and approval of the said Sat ional  Surety Company. . . . 
That  the said board of trustees of Ahoskie Graded School District vio- 
lated said contract in that they overpaid the contractor greatly in excess 
of the said 85 per cent arid that  they did not retain the said 1.5 per cent 
as required; and this defendant especially pleads the same in bar of 
recorery by the plaintiff." 

The court below "finds as a fact that  the  defendant board of trustees 
of dlioskie Graded School District breached their contract i n  that  they 
overpaid the contractor in the sum of nineteen hundred sixty-two and 
78/100 dollars ($1,962.78), and failed to retain 15  per cent as provided 
in  said contract and paid the contractor the entire amount due upon the 
certificates of the architect, without making said retainage, and before 
final settlement was made with tlie cor~tractor. . . . The court ad- 
judges as a matter of law that said orerpayment of nineteen hundred 
sixty-two and 78/100 dollars ($1,962.75), should be repaid by thc said 
board of school trustees to National Surety Company as a reduction of 
its losses herein." 

The  court below rendered judgment for the amounts claimed by plain- 
tiffs and the interveners and a l l o ~ ~ e d  a recovery for the labor and ma- 
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terials furnished against C. B. Nooney and the Yational  Surety Com- 
pany, and "It  is further ordered and adjudged that  the defendant board 
of trustees of Ahoskic Graded School Diqtrict and A\hoskie School 
District No. 11, pay to the National Surety Company the sum of nine- 
teen hundred and sixty-two and fS/100 dollars ($1,962.78), with in- 
terest thereon from 7 June,  1929." 

The defendant board of trustees of the school d is t r ids  excepted and 
assigned error to the judgment as signcd, and appealed lo the Supreme 
Court. 

Thad. A. Eure and Tl'illiams (e. Tl'illiams for plaintiff. 
W .  D. Boone and Tl'alter R. Johnson for defendant School District. 
S. Brown Shepherd for Sational Surety Company. 

PER CURIAJI. Tlie exception and assignment of error made by the 
board of trustees of tlie school districts cannot be sustained. 

I n  a reference i t  is \re11 settled that  tlle findings of fact of the tr ial  
court are conclusive, except when there is no evidence tcl support them. 
I n  tlie present case there was evidence to support them. W e  think on 
the facts found tlie law of the ease is set forth in Crouse v. Stanley, 
199 N. C., 186. F o r  the reasons giren, the judgment of the court 
below is 

Llffirn~ed. 

R. L. JUSTICE v. HUGH J. SLOAN ET AL. 

(Filed 24 Februnry, 1932.) 

A 2 r ~ ~ ~ i ~ ,  by defendant, J e r r y  Liner, from Ifarcling, J., at September 
Term, 1931, of H a ~ w o o n .  

Ciri l  action to recover damages for an alleged negligent injury. 
The  usual issues of negligence, contributory negligence and damages 

were submitted to the jury, n.liich resulted in a ~ e r d i c t  for the plaintiff, 
and from the judgment entered thereon, the defendant appeals, assigning 
as error tlie refusal of the court to nonsuit the case. 

Morgan, Sfamey & Ward and Jones & Tt7a,rd for plaintiff. 
Johnston (e. Borner and Alley & Alley for defendant, ,Terry Liner. 

PER C T R I . ~ .  Tlie only question presented by the appeal is  the suffi- 
ciency of tlie evidence to require its submission to the jury. The tr ial  
court ruled correctly on the motion to nonsuit. The  v e ~ d i c t  and judg- 
ment will be upheld. 

No error. 
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STAXDARD FERTILIZER COJIPAIVT v. C. H. SUMMERELL. 

(Filed 24 February, 1932.) 

-IPPEAL by defendant from Barnhi l l ,  J., at  November Term, 1931, of 
Illas~rx. No  error. 

This 1s an  action to recover the balance due on two certain notes 
descr~bed In the complaint, to wit, the sum of $1,186.89 and interest, 
and the sun1 of $ d A i . b i  arid luterest. The notes sued on mere executed 
by the defendant uuder his seal, and are payable to the plaintiff or its 
order. The said notes nere  due and payable on 1 November and 1 
lkcember, 1030, r e s ~ ~ e c t ~ r e l y .  This action n a s  begun on 18 February, 
1931. 

I n  his arisner the defendaut alleged that the consideration for the 
notes sued oli \ \as fertilizer sold to the defendant by the plaintiff; he 
alleges that the f e r t i l i~e r  ciellxered to him by the plaintiff was not the 
fer t~l izer  ~ i h i c h  lie purchased. H e  pleads 111 defense of plaintiff's re- 
c o ~ e r y  on the notes, narit of conslderatlon. 

The issue submitted to the jury n a s  answered as follows: 
"Did the plamtiif fail to d e h ~  er to the defendant commercial fertilizer 

of the aiialysis guaranteed on the bag in accordance with the contract, as 
alleged l ,~nswer  : So."  

Erom judgment that plaintiff recoler of the defendant the sum of 
$1,166.69, with interest from 1 May, 1930, and the sum of $247.87, w ~ t h  
interest from 1 2  January,  1931, and the costs of the action, the defend- 
ant  appealed to the Supreme Court. 

Coburn  CC Coburn  for plaintif. 
B. A. Cri tcher  u12d S. J .  Evere t t  for defendant.  

PER CLRIAM. 011 the admissions in the pleadings offered in evidence 
by the plaintiff, the court held that the burden of proof on the issue 
subnlitted to the jury, 11-ithout ohjcction, v-as on the defel~clant. I11 this 
there n a s  no error. T r u s t  CO. c .  A w g u o s ,  196 S. C., 327,  145 S. E., 
600. The evidence offered by the plaintiff i n  contradiction of the evi- 
dence offered by the defendant n a s  p r o p e r l ~  admitted. d w i f t  c f  Co. v. 
d y d l e t t ,  192 S. C., 340, 135 S. E., 1-1-1. The evidence Tras submitted 
to the jury under instructions which are free from error. The defense 
relied on by the defendant n a s  not sn.tained. There is no error in 
the judgment. I t  is affirrnetl. 

No error. 
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CARRIE RATNOR, . ~ ~ M I K I S T R A T R I S ,  V. RUKSThIEDE IIILLS, INC. 

(Filed 24 February, 1932.) 

 PEAL by plaintiff f r o m  Grad?~,  J . ,  a t  S o r c n l b e r  Term, 1931, of 
EDGECONBE. 

Civil action to recol cr damages f o r  ail alleged wrongful  death. 
Plaintiff 's intestate, Ton1 R a p o r .  forci11:111 ill defendant 's mill, was 

killed by  one C a d  Har rc l l ,  all c ~ i ~ p l o y x  r o r k i u g  ulidcr t h e  deceased, 
~vl l i le  the t n o  n-cre on duty i n  tlics c w l ~ l o y  of tlie dcfentlant. 

The case was tried once before a ~ r t l  nonsnitcd. On t1 e present hear-  
ing, t n o  defc~xws were i n t r ~ p o s e d ,  first Tes judicafa,  a1 d, second, ilon- 
liability unclcr the  plai~i t i f i ' s  sliov iug. 

F r o m  :I judgnient of n o i ~ s u i t  the  pinintiff appeals, nssgn ing  errors. 

T-. E. E ' o u n f a i n  a n d  Ii. I i .  Philips for plciin, f i f .  
h ' p ~ u i i l  26 S p r ~ i i l l  autl  George JI. Foun fa i i z  for de fendan t .  

PER Ccnr- ix .  -1 careful  perusal of the  record leaves us wi th  the  im-  
p r c ~ s i o n  t h a t  tlic jutlgnicl~t of 1101:suit is  correct. 

-Iffirmed. 

IlESSIE DAYIS, . + ~ ~ ~ ~ I s I s T I ~ . \ T I U X  OF J .  11. DAVIS, r. Zl. C. DAVIS. 

(Filed 21 February, 1032.) 

A \ ~ ~ ~ ' ~ . \ ~ ,  by plaintiff f r o m  X o o r e ,  h'pccial J u d g e ,  a t  S q ~ t e m b e r  Term,  
1031, of RARSETT. -\ffirnled. 

l 'liis is a n  action to rccovcr damages for  t h e  death of plaintiff's 
intestate. 

L1t tlie close of tlie evideuce f o r  the  plaintiff, t h e  dcfe r~dant  moved f o r  
judgment a s  of nonsuit.  T h e  ino t io~i  was allowed, and  plaintiff duly 
excepted. 

F r o m  jut lgme~it  dismissing the action a s  of nonsuit,  plaintiff appealed 
t o  the Supreme Court .  

A. A.  X c D o n a l d ,  F'. Ii. T a y l o r  a n d  H o y l e  cY. Floyle f o ~  plaintif f .  
Oates  d? H e r r i n g  for de fendan t .  
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PER CURIAM. There was no evidence at the trial of this action tending 
to show that the defendant is liable for the death of plaintiff's intestate, 
as alleged in  the complaint. For this reason, there is no error in the 
judgment dismissing the action as of nonsuit. C. S., 567. The judg- 
ment is 

Affirmed. 

MRS. R. G .  ANDERSON ET AL. V. NATIONAL UNION F I R E  INSURANCE 
COMPBNY O F  PITTSBURGH, PENNSYLVANIA. 

(FiIed 2 March, 1932.) 

APPEAL by defendant from Cranmer, J . ,  at January Term, 1932, of 
PITT. Affirmed. 

Blount Le. James for plaintiffs. 
Charles P. Gaylor and F. G. James d Son for defendant. 

PER CURIAM. This was a motion to set aside a judgment for excusable 
neglect. C. S., 600. His  Honor denied the motion and upon the facts 
found we are of opinion that the judgment should be 

,Iffirmed. 

SAKBT LOVEGROVE v. R. C .  JOSEY, SR. 

(Filed 2 March, 1032.) 

APPEAL by plaintiff from JIoore, Special budge, at October Term, 
1031, of HALIFAX. 

Civil action to recover proceeds of share of cotton crop which plaintiff 
and defendant raised together in 1929. 

The plaintiff recovered judgment for one-half the sum realized from 
a sale of the cotton, but he appeals, assigning as error the court's re- 
fusal to submit an issue on his allegation of fraudulent conversion on 
the part of the defendant. 

E.  L. Travis and Wade H .  Diekens for plaintif. 
George C. Green for defendant. 
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PER CURIAJI. The principle for which the l~laintiff contends is clearly 
stated in  Doyle v. Bush, 171 N. C., 10, 86 S. E., 16.5. B u t  the evidence 
in the instant case is not sufficient to bring it within the dlxtr ine therein 
announced. The  defendant was to sell, at his discretion, and settle with 
the plaintiff, on the basis of the market price of cotton, on the day 
settlement M-as requested. This  had been the practice betw:en the parties 
for a number of years. 

S o  error. 

(Filed 9 March, 1932.) 

APPEAL by defendants fro111 C'ranmcv, J., at Sorember  Term, 1931, 
of LEE. 

Proceeding before the Industrial  Commission for an  award under the 
Workmen's Compensation Act. Award allowed from which the defend- 
ants appealed to the Superior Court where the findings and conclusions 
of the Commission were approved. From the judgment of the Superior 
Court, the defendants appeal. 

Kenneth C.  Royal1 and D. C'. ~ ~ u i n p h r e y  for plaintiff'. 
II .  C .  Reuegar a d  A. A.  F.  Seawell for defendants. 

PER CURIAM. The  record discloses no valid exceptire assignment of 
error. 

Affirmed. 

FEDERAL RESERVE BANK OF RICHJIOSD ET AL., V. L. C. 
MOSELEY ET AL. 

(Filed 9 March, 1932.) 

APPEAL by defendants from Devin, J., at  November Term, 1931, of 
LESOIR. 

Civil action (1 )  to recover on two promissory notes, and ( 2 )  to set 
aside a deed alleged to  hare  been executed by the defendants in fraud 
of the plaintiff's rights. 

Demurrer interposed on the ground of misjoinder of' parties and 
causes. Overruled ; exception ; appeal. 



S. C.] SPRIXG TERM, 1932. 837 

I'i7allacc LC. W h i t e  a n d  W t i t a k e r  LC. A l l e n  for plaintif fs.  
Rousc  cC Rouse  for d ~ f e m l a n t s .  

PFIL CTRIAXI. Affirmed on authority of Cnruwell z.. T a l l e y ,  192 N .  C., 
37, 135 8. E.,  181, B o h i n s o n  7%. I17illiams, 159 X. C., 256, 126 S. E., 
621, Chemical  Co. L>. E'loyc7, 155 S. C.. 45.5, 74 S. E., 465, Lelluc v. 
L'rantlt, 110 S.  C . ,  289, 14  S. E., 775. 

Affirmed. 

TOTTS O F  GREENVILLE v. T H E  EMPLOYER'S L I A B I L I T Y  ASSURASCE 
CORPORATION, L I M I T E D ,  O F  LONDOS,  ESGLAND.  

(Filed 9 March, 1932.) 

Insurance F: 1?Ambiguons policy will br construed in insured's favor. 

TVller~ a policy of insurance is ambiguous i t  will be construed in favor 
of the  insured. 

A l ~ ~ ~ ~ i ~ ,  l y  d ~ f ~ l l d a n t  from C'rannzc?-, J., at  J anua ry  Term, 1932, of 
PITT. ,Iffirmed. 

This action to recmcr on a policy of insurance n a s  heard on defend- 
aiit'i clemurrer to the complaint. 

The  issue of law presented by the demurrer inrolves the construction 
of thc policy, tlic plaintiff coiltellding that its loss as alltged in the com- 
pl:rillt is co~crecl by the policx, the dcfcndaat contending to the contrar7. 

The  demurrer was orerruled, with leave to the defendant to answer 
the complaint. 

Tlw clefendant excepted and appealed to the Suprenle Court. 

J .  C .  Lan ier  for p l a i n t i f .  
Albion. DIL?Z?L for defendant .  

PER C L T R I A ~ ~ .  The court below was of opinion that the loss sustained 
by tlic plaintiff as alleged in the complaint, is coreretl 117 the policy of 
i11sur:lnce issned by the defendant. Fo r  this reason. tlic demurrer was 
orerruletl. Andreuss v. R. R., 200 N. C., 453, 157 S. E., 431. 

It must be conceded, n e  tliirik, that  there is doubt as to the nieariil~g 
of the langunge used in the policy. Under the rulc, howe\er, as stated 
and applied in ,Jol/!j 1%. J e f e ~ s o n  S tandard  L i f e  Insurance  Cowzpany, 
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199 X. C., 269, 154 S. E., 400, the policy must be cons t r~ed  against the 
defendant, and in faror  of the plaintiff. Applying this rule in the instant 
case, we concur in the opinion of the court below, and for that reason, 
the judgment is 

Affirmed. 

J. W. MOORE v. B. W. BOOR'E ET AL. 

(E'iled 9 March, 1932.) 

APPEAL by defendant, T. H. Brown, from Moore, Special Judge,  at  
December Term, 1931, of KASH. 

Civil action to prevent waste, etc. 
From a judgment for the plaintiff rendered on the "pleadings and the 

evidence introduced and admitted by the defendants," ihe defendant, 
T. H. Brown, appeals. 

L. L. Davenport and Battle d Winslow for plaintiff. 
Manning & Manning for defendant Brown. 

PER CURIAM. A consideration of the record proper, to which we are 
limited in the absence of a statement of case on appeal, I n  re Bank ,  ante, 
251; Casualty Co. v. Green, 200 K. C., 535, 157 S. E., 797, does not 
show that appellant has overcome the presumption againsl, error. Bailey 
v. iVcKay, 198 N .  C., 638, 152 S. E., 893. To prevail on appeal, he 
who alleges error must successfully handle the laboring oar. Mangum v. 
Winsfead ,  ante, 252; Frazier. 2 % .  R. R., ante, 11. 

Affirmed. 

D. J .  EVERETT r. K. C. STATE FAIR ASSOCIATION, :;ELF-INSURER. 

(Filed 16 March, 1934.) 

X o  counsel for p la in f i f .  
Atforney-General B r u m m i f  t and .issistant A f forney-Gerleral Siler for 

the State. 

PER CURIAM. The index to part  of the record sent to this Court in 
the above action, sags "Judgmmt or1 revirw by Judge '$7. A. 1)erin." 
The  judgment of Judge Devin is riot in  the record. On authority of 
Pruitt v. Wood, 199 N. C., 788, 

Appeal dismissed. 
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W. D. POOLE r. NORFOLK SOUTHERS RAILROAD COMPANY. 

(Filed 16 March, 1932.) 

Master and Servant C b-Evidence of employer's negligence held in- 
sufficient. 

111 thii case Iteld: eTitlenw of enlplojer's negligence \\as insufficient to 
be submitted to the jury in  action bj- folernan to recover for injuries sus- 
t:rinrd nhen norknian rnoxius h e n ~ j  barrels under his direction stepped 
on his foot. 

, \PFXIL  by plaintiff from Smal l ,  .T., at  October Term, 1931, of WARE. 
Affirmed. 

13. L. Swain for appel lanf  . 
Sinrnls CC Sivzrns f o ~  appel lee .  

PER C v ~ r ~ ~ r .  This is :nl actio~i to recover damages for personal in- 
jury nllegctl to hare  bccii rauscd I,,v the ncgligencc~ of tho defendant. 
The  defendant's motion for nonsuit was granted and the plaintiff ex- 
cepted and appealed. 

The plaintiff, an  n n p l q e e  of the defclid;~nt, >\as in chargc of a labor 
gang workirlg in tlic defendant's yard in Raleigh. The allegation of 
negligence is concise. I11 reference to i t  the plaintiff testified: "I was 
instructed to stay with my gang of l a b o r ~ r s  imd direct their work. I f  
I did not do so 1 was Iiolle~wl at .  S ~ I I O  of my suprriors n r r v  around 
there w11e11 I 1vas hurt. On the day I was hur t  in August, 1927, I had 
received orders from X r .  Lane to strniglitcn up some barwls of paint 
lying on a plntforni. Tlic paint n.as us&! to paint box cars. Both old 
cars and new cars. I t  was full of paint and weighed six or seven hun- 
dred pountls. I told tlic three Scgro  men to grab hold of the barr t l  and 
end it up. I told them to grab it up. Tl'liilc they lwre doing this it 
bceamo orcrbalanced arid Richard Hall, in jumping to catch it stepped 
on my  left foot. I n-as around there telling the Segroes what to do, I 
was hossing tlien~. I told the men to go therr and set up the barrel. I 
was three or four fret from the barrel when my foot n a s  stepped on. 
There were some otlier barrels back on the platform and I could not 
ha re  gottcn further back but could h a l e  gottcn to either side out of thc 
way. I could have scrn the mo\c3ment of Richard Hal l  if I had looked 
and he could have seen me if he had looked." 

The judgment of nonsuit was correct. Pimpsm v. R. R., 154 N. C., 
51; Lloyd 7.. R. R., 168 3. C., 646; Poftcr 7.. R. l?., 197 s. c., 17. 
Judgment 

Affirmed. 
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STATE O F  NORTH CAROLINA ox RELATIOX OF THE TRANSPORTATION 
ADVISORY COMMISSION r. J. W. CANADY ET AL. 

(Filed 16 March, 1932.) 

APPEAL by plaintiff from Devin, J., at November Term, 1931, of 
O ~ ; S L O ~ .  

Condemnation proceeding, instituted 6 December, 1929, to acquire 
lands within the right of way of the Intra-Coastal Waterniy.  The  
amount in dispute is about 12.34 acres, an oyster garden, located on 
Chadwick's Bay in Onslow County. 

The case was tried upon the following issues: 
''I. Are the defendants the owners in fee simple of the lands described 

in  the petition ? hs \Ver  : Yes. 
"2. What  was the market value of said lands a t  the time of the insti- 

tution of this proceeding, to wit, December, 1929? .Inswer : $75.00 
per acre. Wi th  interest." 

Judgment on the rerdict, from which the plaintiff appeals, assigning 
errors. 

Sere  E. Day, John D. 1T7ar7ic12 and I .  -11. Bailey for plainti@. 
I<. C .  Sidbury and I .  C .  Wright for defendants. 

PER CURIAM. The record supports the verdict, and while some of the 
exceptions are  not altogether free from difficulty, on the whole, a care- 
fu l  consideration of them, viewed in  the light of the evidence and the 
charge, leaves us with the impression that  they shoulcl be resol~ed in 
favor of the ral idi ty of the trial. 

KO error. 

(Filed 23 March, 1032.) 

APPEAL by plaintiffs from Small, J., a t  Sovember Term, 1931, of 
WAKE. Affirmed. 

This  action was heard on the motion of the defendarts that  the sale 
of the lands described in the complaint, made by the coinmissioners ap- 
pointed for that  purposf, pursuant to a judgment, by consent, at 
February Term, 1930, of the Superior Court of Wdie  County, be 
confirmed. 
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From judgment confirming the sale and directing the commissioners 
to convey the lands to the purchasers, the plaintiff appealed to the  
Supreme Court. 

G'ulle?y S. Gulley and D. R. Jackson for plaintiffs. 
Joseph B. Cheshire, Jr., for defendants. 

PER Cr- RIA^^. There is no error in the judgment confirming the sale 
of the lands described in the complaint. The exceptions of the plaintiffs 
were considered and overruled. The  court found that  the sale was 
fairly conducted in all respects and that the amount bid is a fa i r  price 
for the lands. Tho sale mis  confirmed by the court in its discretion. 
The only assignment of error is based upon an  exception to the judg- 
ment. I t  cannot be sustained. The judgment is 

Affirmed. 

STATE v. DUDLEY MOORE. 

(Filed 13 April, 1932.) 

Criminal Law L e--Xo appeal will lie from order of trial court refusing 
motion for new trial for newly discovered evidence. 

A motion for a new trial for newly discovered evidence, made at the 
next succeeding term of criminal court aftcr afirmance of the former 
conviction by the Supreme Court, is addressed to the discretion of the 
trial court, and his order refusing to grant the motion is not reviewable, 
and an appeal therefrom will bc dismissed. 

APPEAL by prisoner from Warlick, J., a t  Kovember Term, 1931, of 
DAVIDSON. Appeal dismissed. 

Afforney-General Brummitt and Assistant Attorney-General Seazvell 
for the Stafe.  

Price, Jones Le. Escoffery for prisoner. 

PER CITRIAM. -i t  the August Term, 1931, of the Superior Court of 
Dayidson County the prisoner was conricted of murder i n  the first de- 
gree and was sentenced to death by electrocution. On appeal to the 
Supreme Court the judgment was affirmed. 8. v. Moore, 201 S.  C., 
618. At the next ensuing term of the  Superior Court held for the tr ial  
of criminal actions the prisoner made a motion for a new trial on the 
groulid of newly discolered elidenee. After cot~sidering the affidavits 
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offered by the prisoner antl tlie argument of counsel, the trial judge in 
tlie exercise of his discretion d e n i d  the motion. The  p~ i sone r  excepted 
and appealed. 

Tlic question ~vhether a new trial shall be granted for 11en-1y discovered 
cvitlc~icc is  :~tldressetl to the discretion of the court. Gooclnznn v .  Good- 
 ma^, 201 S. C,, 508; 3'. v .  C1oz, ante, 378; h'. c. G~vi f in ,  ante, 517. The 
exercise of such discretion is not subjcct to review on appeal to this 
Court. A". I ? .  Branner,  I49 9. C., 359;  S.  2'. G"ri@n, su,wa. This prin- 
ciple is settled and ~v i l l  be strictly enforced. Tlie appeal is 

I)ismissed. 

IS THE RIATTER O F  THE LAST WILL AND TESTAIEST O F  
JOHN ALLEN RlcDOXALD, DECEASED. 

(Filed 20 April, 1932.) 

AI~PEAL by caveators from J ' ln ley ,  J., at  December Term, 1931, of 
~ ~ O O R E .  

Decisazit vcl non. Judgment for propounder upon the following 
~ e r d i c t  : 

1. TTas the execution of tlie paper-writing purporting; to be tlie last 
will and testail:ent of John llllcn XcDonald procurcd by the undue 
influence of Jesse I1IcI<enzie, as alleged in the caveat? -Insn.er: No. 

2. Did Jolin Allen 3lcDonnld at tlie time of the ex~xut ion  of said 
paper-writing, on 18 June, 1931, have sufficient menial capacity to 
execute tlie same ? , h s ~ v e r  : yes. 

3. I s  the paper-writing propounded, antl every part thereof the last 
will and testament of Jolin Allen McDonald 1 ,Inswer : Yes. 

H.  F. Seawell, Jr . ,  and Fred IT ' .  Byaum for ca.~'eafors. 
C. L. Spence for prol~ou~rtler. 

PER CURIAM. Upon i~ispectioi~ of the record T I C  find that none of the 
assig~i~nerits of error constitutes sufficient came for disturbing the judg- 
ment. Se i the r  of them calls for  particular conlmcnt. The  question put 
to the juror was the repetition of one lie had previously answered; the 
judgment roll was conipetent as tending to show the feeling existing 
between the testator antl tlie caveators: and except as provided in Rule 
3, Superior Court, the judge's decision in reference to the right to open 
and conclude the argument is final and not reviewable. Rule 6 ;  I n  re 
Brown's Will, 104 N .  C., 583. 

No error. 



N. C.] S P R I N G  TERM, 1932. 843 

S. A. NATHAK ASD H A T T I E  RlAE KATHAK v. IT. G. F I E L D S  AND 
C. C .  EDWARDS.  

(Filed 20 April, 1'332.) 

Appeal and Error J d-Where Court is evenly divided judgment will be 
affirmed. 

\There on appeal the Supreme Court is evenly divided in opinion, one 
Juatice not sitting, the judgment will be affirmed. 

CIVIL a c n o n ,  before L)an~e l s ,  J. ,  at  1)eccArnber Term, 1931, of ORANC~E. 
The plaintifis recolered judgrilei~t against the defeidants aiid there- 

after ill apt tinic the defeiidalits made a rnotioii to set aside the judg- 
ineilt up011 the groulid of excusable i~eglect. 

I h e  trial judge fouritl tlie facts nhich are set out in the record, arid 
upoil sucli facts ~ a c a t c d  the judgment, u~itl the plaintiffs appealed. 

PER C'r RIAM. A'tacy, C'. J., took no part in the decision of this case, 
urid the Court being menly cliricietl ill opinioli, the judgrrient is 

-1ffirmed. 

CO&lhlISSIOSER 01' BANKS, ON RELATIOX OF THE UNITED BANK A N D  
T R U S T  COMPANY, r. E. L. GAYIN AXD HIS TIFE, J lAMIE  I?. GAVIK. 

(Filed 20 April, 1932.) 

Abatement and Revival B &\\'here judgment in pending action would 
not support plea of res judicata in second action plea in abatement 
is bad. 

Where a judgment in a pencling action would riot support a plea of 
res j ud icu ta  in a second action, and the two actions are not the same and 
the results sought are dissimilar, a plea in abatement in the second action 
on the ground that another action between the parties nas then pending 
is properly overruled. 

,IFPEAL by defendants from Oglesby,  J., at J anua ry  Term, 1932, of 
GUILFORD. Affirmed. 

This action was heard on the plea in abatement filed by the defend- 
ants on the ground that  a t  the date of the conimencement of the action 
another action between the same parties on the same cause of action was 
pending in  the Superior Court of Lee County. 
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From judgment overruling the plea in abatement, and allowing de- 
fendants time to file answer or other pleadings, as  they may be advised, 
defendants appealed to the Supreme Court. 

R o b e r t  J fo se l ey  a n d  R, R. K i n g ,  JT . ,  f o r  p la in f i f f .  
D. B. T e a g u e ,  S .  R a y  B y e d y  a?zd I<. I?. f i o y l e  for  d e f t d a n f s .  

PER Cvnrax .  Thc  judgment in  this action is affirmed on the authority 
of LI?.own v. P o l k ,  201 X. C., 375, 160 S. E., 357, and decisions of this 
Court cited in  the opinio~i in that  case. A judgment in  the action pend- 
ing in the Superior Court of Lee County a t  the date of the commence- 
ment of this action would not support a plea of re s  judicata  in this 
action. Tlie causes of action alleged in  the complaints i n  the two actions 
a re  not the same; and tlie results sought are dissimilar. This renders the 
plea in  abatement bad. 

Tlie Cornrriissioiier of B a ~ i k s  by name should be made a party to this 
action. This  may be done by amendment. C'ornrnissione,* of Uankms v. 
I l a T c e y ,  a d e ,  380. 

Affirmed. 

VIRGIL  I,. SHIPICS, n r  HIS SEXT FRIEXD, J. A. SHIPES, v. J. EDGAR POAG. 

(Filed 27 April, 1032. ) 

Highways B -Held: motion of nonsuit was properly granted in this 
action. 

Where the evidence in an action by a chauffeur against his employer 
tends to show that the employer several times ordered the plaintiff to 
drive faster, and that the plaintiff attempted to take a c x r e  at an rs- 
cessive rate of speed, and ran through a barrier and dovm an embanli- 
merit where the rand on which he was driving ended and was cut through 
by a new road: Held, the ilefcndant's motion as of nonsuit was properly 
granted. Scott 1.. Telegraph Co., 198 X. C., 703. 

&TEAL by plaintiff from l l foore ,  s p e c i a l  J u d g e ,  at  Narc11 Term, 1932, 
of ~IECI;LEXB~RG. 

G. A.  Smith a n d  Tt ' i l l iam X i l f o n  H o o d  for appe l lan t .  
J .  Laurence  J o n e s  f o r  appellee.  

PER CURIAM. This  action was instituted to recover damages for per- 
sonal injury alleged to hare  been sustained by the plaintif? through the 
negligence of the defendant. The  plaintiff was 18 years of age. H e  
and the defendant were in the defendant's car returning from Green- 
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ville, S. C., to Charlotte. I t  n a s  ~liglit and tlie plaintiff was driving. 
H e  testified as follovb: ('After taking this road, he (the defendant) 
asked me how fast we nere  going. H e  could see the speedometer if he 
xished, but he alnaya liept ~vatching tlie road. I told him we nere  
going thirty-five miles per hour. H e  said to speed it up, he n a s  in a 
hurry. Then in  a llttle bit he a.ked me again. 1 told him we were 
going forty miles ail hour. I I e  said to go faster, that  he mas in a hurry. 
Again he asked me. 1 told hi111 hetneen forty and forty-five miles per 
hour. At that  illonleiit n e  canie to a curve in the road. I could see 
partly around the curve. I was not used to the car and slowed donn.  A11 
at oilce a barrier across the road loomed up before me. I put on the 
brakes, and then ~ i c  dove clown an e ~ ~ ~ b a i i k m e n t  nhere  the road was 
cut off. I t  was the eiid of the road and a new road had been cut through 
arid across the oile on nliich we had been riding. The big car rolled and 
tumbled arid I rerrmnber some one ~i-as pull i l~g me out through the back 
~viiido~v" . . . "Q. XTas i t  a sharp curve? -1. S o .  Q. Why did you 
say in  your compIaiiit it was! -1. I t  n a i  not a real sharp curve and I 
saw the curie as I came to it. I couldn't see all the may arourid it, 
but I could see almost around it. Q. You contiliuetl a t  the same speed? 
A. S o ,  I dropped i t  down to thirty-five or forty. Q. You know the lam 
in  South Carolinn n a i  six miles around n c u r l e l  A. Xo, I didn't kiiow 
anything about the South Carolina law. I n a s  taking Mr.  Poag's or- 
ders. H e  n a s  in a hurry  to get to Cliarlotte and nanted  me to take all 
kinds of cllances to get there. I had to do it in order to hold niy job. 
I f  lie says black i s  nh i t e  you can't tell llinl it is not. Q. When you 
v-erc coming around this curve what loornetl u p  i11 front of you?  A. 
There was rio road to turn. I put the brakes on and n l l e ~ i  1 did we 
\vent off oxer the embankment donn in the new road. I n a s  not used 
to the car and I do not know in  what distance I could h a ~ c  stopped 
the car that  night. Tliere nere  sand and dirt there and nhen I put 
brakes on the wheels uould slide. Q. Within what distance could you 
stop that car!  A. I don't know. I could see a good piece ill front of 
me and that  was the first time I had driven Mr. Poag's car at night. 
(3 .  Could you see seventy-fire yards ahead of you?  A. I don't know, I 
neler  nieasured the distance. (2. You n f r e  running a t  such a speed 
going around this curve you couldn't stop the ca r?  A. I couldn't stop 
the car." 

At  the close of the plaintiff's evidence the court dismissed the action 
as  i n  case of nonsuit. The judgment is affirmed. Scott v. Telegraph 
Co., 198 N. C., 795; Dacis v. Jeftreys, 197 N .  C., 712; Lunsford v. 
Xfg .  Co., 196 S. C., 510; Jl'eston 9. R. R., 194 N. C., 210. 

,Iffirined. 
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WAKE COUNTY AND CITY O F  RALEIGH v. MATT H. ALILEN AND WIFE, 
CHARLOTTE ALLEN, NATIOR'AL BANK O F  SUFFOLK, V. C. EBER- 

WINE AND TITLE GUARANTY INSURANCE COMPANY. 

(Filed 27 April, 1932.) 

APPEAL by defendants, National Bank of Suffolk, V. G. Eberwine 
and Title Guaranty Insurance Company, from Harris, J., at Chambers, 
January, 1932. From WAKE. 

Civil action to foreclose tax certificates against four lots in city of 
Raleigh for 1928 and 1929 city and county taxes. 

Judgment for plaintiffs on agreed statement of facts, unquestioned by 
defendants, save as to the order in  which said taxes shodd be prorated 
between the present owners of said lots. 

The only assignment of error is to the judgment as signed. 

X o  counsel appearing for plaintiffs. 
Paul E'. Smith for defendants, iVational Bank of Suff'olk and V .  G. 

Eberwine. 
W .  G. Mordecai for defendant, T i t le  Guaranty Insurance Company. 

PER CURIAM. The record contains no valid exceptive assignment of 
error. 

Affirmed. 

J. HERBERT BECK v. W. S. HALLIWELL. 

(Filed 27 April, 1932.) 

Frauds, Statute of A -Statute does not apply to original promise to 
answer for debt of another. 

Thg statute of frauds does not apply to the original :?remise to pay 
the debts of another. 

APPEAL by defendant from Binley, J., at December Term, 1931, of 
MOORE. NO error. 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of $247.49, with interest and costs, the defendant appealed to 
the Supreme Court. 

W .  Duncan Matthews for plaintiff. 
J.  Vance Rowe for defendant. 
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PER CURIAM. There was evidence a t  the tr ial  of this action tending 
to  show that  defendant is liable to the plaintiff as an  original promisor 
for the purchase price of the goods delivered by plaintiff to the cor- 
poration in which defendant \$as a stockholder. "I t  is too well settled to 
require the citation of sustaining authorities that  the statute of fraud3 
does iiot apply to tlie original promises or undertakings, though the 
beliefit accrues to ailother than the promisor." l l o spz ta l  A s s o ~ z a t c o n  0.  

l l obbs ,  153 8. C., 1S8, 69 S. E., i D .  
Defendarit's motion for juclgment as of ~lorisuit was properly denied. 

The judgnmit is afhrmed. 
X o  error. 

Appeal and Error J d-1Vhel.e Court is etenly divided judgment w i l l  be 
afhrmed. 

IVliere ou appeal the Supreme Court is evenly cli~icled in opinion, one 
Justice not sitting, the juclgmellt \\ill be athrued nithout becvming a 
1)recedent. 

APPEAL by petitio~lrr from Eurnh~l l ,  J . ,  at  October Terni, 1931, of 
NEW l i a ~ o v a x .  -1ffirmed. 

F r m n  judgriiei~t that tlie petitioner is not entitled to the rcjlicf prayed 
for in his petition, the petitioiler appealed to the Supreme Court. 

Bryan 4 Carttpbcll for p c i c t ~ o n e r .  
Il'oodus ILel lun~ f o r  respondent .  

PEE Clun~ahr .  Sfac y, L'. J . ,  not sitting at  the liearilig of this appcal, 
and the Llssoclate Justices being eve~ily diviclcd in opinioil as to I\ hetller 
there is error in the judgment, the judgmc~it is affirmed. The decision 
does riot become n precedent. S e h e l  v. S e b e l ,  201 N. C., 840, 1 6 1  

S. E., 223. 
Affirmed. 
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OVERTOX 2'. R. R . ;  FERGUSOX v. MCSEILL. 

MRS. RAT CHAPPELL OVERTON, ADMINISTRATRIX, v. SOUTHERK 
RAILWAY COMPANY ET AL. 

(Filed 4 May, 1932.) 

APPEAL by plaintiff from illacRac, Special Judge, at March Term, 
1932, of ROWAN. 

Civil action to recover damages for an  alleged wrongful death, brought 
against the Southern Railway Company, a corporation chartered under 
the laws of the State of Virginia, and the city of Saliskury, a municipal 
corporation chartered under the laws of S o r t h  Carolina. 

Notion by nonresident defendant to renlove cause to the District 
Court of the United States for the Middle District of S o r t h  Carolina 
for trial. Motion allowed, and plaintiff appeals. 

Hayden Clement for plaintiff. 
Linn. Le. Zinn and R .  C. Kelly for defendant Swthern  Railway 

Company. 

PER CURIAM. The  petition for reinoral, in additiorl to showing the 
presence of the requisite jurisdictional amount, asserts a right of re- 
moval on the grounds of diverse citizenship and frauculent joinder of 
the resident defendant. 

It appears that  no valid cause of action is stated against the resident 
defendant, city of Salisbury, hence, under Tt'vight G. utility CO., 108 
N. C., 204, 1.51 S. E., 241, the motion to remove was properly allowed. 

Affirmed. 

T. W. FERGUSON ET AL. V. C. 0 .  McNEILL E T  AL. 

(Filed 11 May, 1932.) 

APPEAL by defendants from an order of E'inley, J., made in Chambers 
in Wilkes County on 23 January,  1932, continuing a restraining order 
to the final hearing. 

A. H .  Casey, Trivefte & Holshouser and 11'. 11. ;l.rcElzuee for ap- 
pellants. 

Xark S p i r e s  and Charles G. Gilreath for appellees. 

PER CURIAM. Upon an examination of the record in this cause we are  
of opinion that  the judgment should be 

Affirmed. 
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J O H N  D. DORTON v. LIGGETT AND MYERS TOBACCO COMPANY. 

(Filed 11 May, 1932.) 

APPEAL by plaintiff from Schenck, J., at January Term, 1932, of 
CABARRCS. 

Motion to set aside judgment by default and inquiry, rendered by 
the clerk 20 April, 1931, which inquiry was executed at the hugust 
Term, 1931, Cabarrus Superior Court. Motion allowed, and plaintiff 
appeals. 

Armfield, Sherrin. & Barnhardt for plaintif. 
Walter D. Brown and Puller, Reade & Fuller for defendant. 

PER CURIAM. A majority of the Court being of opinion that the 
case is controlled by the decisions in  Meece v. Credit Co., 201 N .  C., 
139, 159 S. E., 17, and Suthe~land v. illclean, 199 N.  C., 345, 154 
S. E., 662, the judgment stands 

Affirmed. 

G .  C. WALSH ET AL. V. W. B. SOMERS ET AL. 

(Filed 11 May, 1932.) 

APPEAL by plaintiffs from Clement, J., at Chambers, in Winston- 
Salem, 31 Decernber, 1931. From WILKES. 

Ciril actiou to restrain the defendants from collecting special school 
taxes in what is known as Mount Pleasant School District, Wilkes 
County. The total amount of taxes involved is $145.40. 

Upon the evidence adduced at the hearing, the judge dismissed the 
temporary restraining order and taxed the plaintiffs with the costs. 

11. A. C'~anor and J .  II. Vhicker  for plaintifs. 
J .  A. IZosseau and A.  H .  Casey for defendants. 

PER CURIAM. A careful perusal of the record leaves us with the im- 
pression that no rerersible error was committed on the hearing. I i ya t t  
c. DeHart, 140 N .  C., 270, 52 S. E., 781. 

Affirmed. 
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COMJIISSIOSER O F  BAXKS O F  NORTH CAROLIXA r. S .  B. C. CARRIER. 

(Filed 11 May, 1932.) 

I .  Banks a n d  Banking H a-Validity of stock assessmthnt held not  sub- 
ject t o  at tack on  ground t h a t  purchase of stock was procured by 
fraud. 

Whcre the Commissioner of Banks has levied a n  assessment against 
a stockholder in a bank in accordance with If. C. Code, 1031, sec. 21S(c), 
the stockholder may not contest the validity of the l e ~ y  upon appeal on 
the ground that the l~urchase of the stock was procnred by the false 
and fraudulent representations of the officers of the bark,  tlie ~tocl ihol t l~r  
having esercised the privileges and accepted the dididends from the 
stock for a long period and not having objected until after the insolvency 
of the bank and the levy of the assessment. 

2. Bsnlts a n d  Banking K e--Commissioner of Banks mus t  sue in his in- 
dividual name.. 

An action by the Commissioner of Banks to enforce the statutory 
liability of a stocld~older must be brought in his individual name, but 
his failure to do so may be cured by amendment. 

 TEAL by dcfenda i~ t  fro111 Sink., J., a t  December Term,  1931, of 
TRASSTLVAXI.L Affirlned. 

R a l p h  11. R a n t w y ,  Jr., for appe l lan t .  
Pat K i m z e y  a n d  J .  TT'ill Ples s ,  Jr., for appel lee .  

PER CURIIJI. O n  1 7  J u l y ,  1928, the  defendant pur:hased one hun-  
tlwd sliares of the capi tal  stock of the  B r e r a r d  Banking  ~ lo i l ipany ,  which 
closcd i t s  doors on 1.5 Dece~nber ,  1930, and  is  now i n  process of liquida- 
tion. Publ ic  L a w  1931, chaps. 243, 385. O n  20 X a y ,  1931, tlie Com- 
~ i ~ i s s i o n c r  of B a i ~ k s  levied a n  assessment against tlie tlefeiidant equal  
to her  stock liability. S. C. Code, 1931, sec. 218(c) ,  subsec. 13. T h e  
defcnclant appealed, a l l cg i~ ig  tha t  t h e  purchase of her  stock l i d  been 
induced by the  f r a u d  of cer tain officers of the b a l k  1Jpon the plead- 
ings and  the facts  the t r i a l  judge affirnlctl the levy of the asscssintnt 
nntl tlislnissetl t h e  appeal.  T h e  judginerit of t h e  S u p ~ r i o r  Cour t  sus- 
ta ining the  levy should be affirmed upon  the  principle s~ ated in C o r p o ~ , -  
a f i o n  C'ommissio~t, 1 . .  X c L c a n ,  a n f e ,  77, and the cascs therein cited. 
Whcther  t h e  defendant m a y  main ta in  a n  action f o r  f i a u d  against tlie 
officers of the  bank w e  a r e  not called upon  to decide; bu t  a f te r  receir ing 
seinianliual dividends f o r  1929 aiid 1930 and exercising t h e  p r i d e g e s  
and  accepting t h e  profits of a stockholder she is not entitled to  have her  
purchase of stock canceled to  the  detr iment  of the depofritors and  credi- 
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tors of the bank. She should have acted with promptness and diligence. 
we have held that actions such as this must be prosecuted in the indi- 

vidual name of the Commissioner of Banks and not under his official 
title. Commissioner of Banks v. Harvey, ante, 3 8 0 ;  Commissioner of 
Banks v. Johruon, ibid., 3 8 7 ;  Commissioner of Banks 7;. Xi l ls ,  ibid., 
509. This is a defect which may be cured by amendment. Judgment 

Affirmed. 

(Mled 18 May, 1932.) 

APPEAL by defendants from Stack, J., a t  October Term, 1931, of 
MADISOX. 

Civil action for trespass, converted into an  action in  ejectment upon 
defendants7 plea of ownership, sole seizin and possession. 

There was a verdict and judgment for plaintiffs, from which the 
defendants appeal, assigning errors. 

Carl Stuart and Johnson, Smathers & Rollins f o r  plaintifs. 
John A. Hendricks for defendants. 

PER CURIAM. NTe have discovered no reversible error on the record. 
I t  is admitted that plaintiffs and defendants claim title from a common 
source. H i s  Honor was of opiriioil that of the two titles s h o ~ n ,  the 
plaintiffs had the better, and so ins t ruc t4  the jury. Xobley 7;. Gri-Ffin, 
104 h-. C., 112, 10 S. E., 142. I n  this, we find 

No error. 

J O H S  W. GARRISOR' v. SOUTHERN RAILWAY COMPANY. 

(Filed IS  hlay, 1932.) 

APPEAL by plaintiff from ,uoore, J., at  October Term, 1931, of BURKE. 
Civil action to recover damages for alleged breach of contract in re- 

moving spur track running from defendant's main line to plaintiff's 
premises in  the town of Illorganton, brought under authority of Parroft  
v. R. R., 165 N. C., 295, 81 S. E., 348. 

From a judgment of nonsuit entered at  the close of plaintiff's evi- 
dence, he appeals, assigning errors. 
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Avery & Riddle and U u l l  & Pat ton  for plaintiff. 
Bru in  & E r v i n  for defendant. 

PER CLRIAM. The Court being evenly divided in  opinion, C'larkson, 
J., taking no par t  in the consideration or decision of the case, the judg- 
n ~ c n t  of the Superior Court stands affirmed in accordance with the 
gcneral practice of appellate courts, without becoming a precedent. 
A\ ('be1 v .  LVebel, 201 5. U., 840; U u r h a m  v.  Lloyd, 20C 3. C., 803, 157 
S. E., 136. 

Afiirmed. 

JV. G. HAItItISOX, ADMINISTRATOR, V. SOUTHERN RAILWAY 
COMPANY ET AL. 

(Filed 18 May, 1932.) 

. ~ P P E A L  by plaintiff from blink, J.,  a t  Narch  Term, 1932, of BUN- 
COI\IBE. 

Civil action to recover damages'for an  alleged wrongful death, insti- 
tuted 6 A'o~clrlber, 1081, against Southern Railway Company, a cor- 
porutioli chartered uiider the laws of Virginia, and J .  W. &Sherry, a 
citixcn and resident of Gullcoinbe County, N. C. 

The corporate defeiidaiit, i n  apt  time, filed its petition and bold for 
re l l io~al  of tlie cause to the District Court of the United States for 
the 1Vestel.n District of Nor th  Carolina, for trial, on the ground of 
clivcrsc citizensliip, alleging in  its petition that  no sunimons had been 
ser\.ccl 011 J .  W. &Sherry, for that  he  was dead, having died some 
days prior to tlie issuance of said summo~is, and that  the action Ivas 
solely bet\veen plaintiff and the corporate defendant. The  petition also 
s l l o \~s  tlic prcscnce of the requisite jurisdictional arnoiint. Motion by 
plaiiitifi' to make ndniinistratrix of J .  W. McSherry's ?state party de- 
fendant denied, and motion to remove allowed. Plaintiff appeals. 

J o s c p h  IY. Lit t le  for plainf if/'. 
B. C'. Kel ly  and Jones & Ward for defendant, Southern Railway 

Company. 

I'LR C C ~ r ~ n 1 .  Affirmed on authority of l l un t l ey  v .  Express Co., 191 
N. C., 696, 132 S. E., 786, and Jlorgan u. Xorgan,  2 Wheat., 290, 
4 Law Ed., 242. 

Affirmed. 
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J. W. PALMER v. 13. G .  FINLET. 

(Filed 18 May, 1932.) 

APPEAL by plaintiff from C'letltcilf, J . ,  at  October Term, 1931, of 
WILKES. Xo  error. 

This is an  aetiou to recover the statutory pellaltg for usury charged 
and rewired by dtfendant on nioiley loawd to the plaintiff. C'. S., 2306. 

On 10 July ,  1925, the defendant loaued to  tlie plaintiff' the SUIII of 
$16,000. On said da j ,  plaintiff executed and de l i~c red  to defendant his 
note for the amount of the loan, due a~l t l  payable s ~ s  n~on ths  after date. 
As security for the payment of liis note, plaintiff deposited \ n t h  the 
B a d r  of Sort11 Wilkesboro eert~ficatcs for 13.3 shares of tlie capital stock 
of the Mcadons Mi11 C'olnpn~ly, of the p r  ra lue  of $100 per share. 
The 11ote \ \as uot paid at  its maturity. 011  or about 3 January,  1927, 
plall~tift offered to transfer to drfcndant the rertificates for tlie shares 
of stoc*l< 111 pagrimit of his note. This offer n a s  accq ted  by tho defend- 
ant. The i~o tc  \ \as lmid by tlie trnn>fer of the stock. Tlic aniount of 
tlw note 7% it11 la\\ ful interest accrued tliercon r\ as less than the par 
\:iluc. of tllc stocli. The plni~ltiff' rontei~tletl tlmt the d i f i txnce  betrieen 
the amount due on the note and the par ~ a l u e  of the stock \ \as charged 
autl receirctl by tit.fel~clal~t as :I " l~~ l lus . "  Tliit contention \\as denied 
by the d e f e ~ ~ d a n t .  

The first issue subrnittecl to t l ~ e  jury \\a, ausnerecl as fvllonz: 
"Did tlic defendant, E. G. Finley, a t  the time of the pagincnt of the 

$16,000 note b j  the purcllaie of plaintift's securities knowiiiglg take, 
reeelre, YescrTe or chnrgc a grcater nilioulit of interett than S ~ X  per 
eelit per aliriu~n either before or after tlic iuterest accrued 1 ,hls\r er : 
KO." 

From judgment that plaintiff take notliillg by his artion, n l ~ d  that 
defendant recover his costs, the plaintiff appcded to the Suprcmc C'ourt. 

Lawrence Wakefield, X a r k  Squires and C h a d ~ s  TT'. Bagciy for 
plaintif l .  

Burke d Burke and Julius A. Rousseau for  defendant. 

PER CURIARI. TTe find no error on the record in this appeal. Ques- 
tions of fact involved in the issue werc properly submitted to the jury. 
Their answer to the issue is conclusi~e.  The judgment is  affirmed. 

No error. 
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EDITH FAISON v. C. L. EFIRD. 

(Filed 18 May, 1932.) 

APPEAL by plaintiff from Burnhill, J., at December Term, 1931, of 
NEW HANOVER. 

Civil action to recover damages for alleged negligent infliction of 
personal injuries. The plaintiff was walking on the public highway, 
about six miles from the city of Wilmington, when she was struck by 
defendant's automobile and injured. 

The jury answered the issue of negligence in favor cf the defendant. 
Thereupon, at  the trial term and before entry of judgment, the plaintiff 
lodged a motion to set aside the verdict for misconduct of the jury in 
taking two toy automobiles into the jury room. 

The following is the material part of the court's order: 
"During the trial witnesses for the plaintiff and witnesses for the 

defendant used two toy automobiles to illuvtrate the manner in which 
they testified the wreck occurred, and counsel both for 1 he plaintiff and 
the defendant used the same toy automobiles in illustrating their argu- 
ment to the jury. After the jury had retired for deliberation, while re- 
turning from supper, one of the jurors took the two toy automobiles to 
the jury room. There the various jurors used the same to illustrate their 
understanding, pro and con, of the testimony of the respective witnesses, 
the deliberations finally resulting in the verdict which appears of record. 

"Knowledge of the presence of the toy automobiles in the jury room 
was not called to the attention of the counsel for the plaintiff until after 
the verdict, and their motion was made in due time. 

"Upon the hearing of the motion the court is of the opinion that the 
use of such toy automobiles merely aided the respective jurors in better 
presenting their various views as to the testimony of the respective wit- 
nesses, and was in no wise prejudicial to either party, and therefore 
denies the motion, and the plaintiff excepts. Motion to set aside the 
verdict in the discretion of the court is denied." 

Plaintiff appeals, assigning errors. 

Aaron Goldberg, Alfon A. Lennon and Sewman (& Sinclair for 
plaintiff. 

Rountree, Hackler & Rountree for defendant. 

PER CCRIAM. Affirmed on authority of Bowman w Howard, 182 
N. C., 662, 110 S. E., 98, and cases there cited. See, also, Gooding v. 
Pope, 194 N. C., 403, 140 S. E., 21. 

Affirmed. 
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(Filed 1S Ah), 1032.) 

, l r > r a . ~ ~  by plaintiff from Slnl;, J., at January  Term, 1932, of 1 3 ~ ~ -  
coarns. -1ffirmecl. 

1T7ella, l l ia thatock LC. T a y l o r  f o ~  piaittt~ff 
Gcoige 11. T.17rtgltt for defendant .  

PER CLRIAX. The plai~itiff instituted this action to restrain the sale 
of laud for the collection of taxes, alleging that  the taxes had been paid. 
1Ie gave three checks in payment and the collector gave him tax receipts. 
Trio of tlic checks, one for $1,.j00 and olle for $1,200, were not paid. 
The rcceipts n e r e  canceled and in  lieu thereof the tax collector issued 
:md offered the plaintiff a receipt for payment of tlie proportionatc part  
of the tax covered by the third c11ec.k ($6,66S.09) nllich n a s  paid. The 
General Couiity Court dissolx~d thc restrniiiirlg ordcr upoil the facts 
found and the judgment was affirmed on appeal to the Superior Court. 
The pla~ntiff eonterltls that tlie act creatirlg a board of f i ~ ~ n ~ ~ c i a l  control 
for 13uncombe County (Public-Local 2:trt.i 1931, ch. 253) is u ~ ~ c o r ~ s t i -  
tutional; but we arc  of opiriiorl that upon the facts found by the General 
(!ounty Court and affirmed on appeal tlie judgment should he 

Affirnied. 

JOHS A. BICCHTEL r. CESTILAL U d S I i  AND TRUST COMPANY ET AL. 

(Filed 13 June, 1932.) 

Appeal and Error A c-\\'here qncstion presented for review has become 
acaclenlic the appeal will be clismissed. 

\Yhere a sale sought to  be restrained has taken place the plaintiff's a p  
yen1 from the clissolution of a temporary restraining order will be 
dismissed. 

A P P ~ A L  by plaintiff from H u ~ d i n g ,  J. ,  at  September Term, 1931, of 
Harwoou.  

Civil action to enjoin foreclosure of mortgage or deed of trust. 
From a judgment dissolvi~ig a temporary restraining order, the plain- 

tiff appealed to the Supreme Court, nhicli appeal was dismissed for 
failure to comply with the rules. Thereafter, the property was sold 
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u~itlcr the power of sale contained in the deed of trust ;  whereupon a t  the 
September Term, 1931, the action was dismissed. Plaintiff again ap- 
peals, assigning errors. 

Joseph  TI'. Li t t l e  for plaintif f .  
I leazel ,  S h u f o r d  LC' H a r t s h o r n  for defendants .  

PER CCRIAJL. AS the sale which the plaintiff seeks to enjoin has  
already taken place, there is nothing now to restrain, and the action was 
properly dismissed. Rosseau v. Bul l i s ,  201 S. C., 12, 1513 S. E., 553. 

I t  is not worth while to moot an academic question. 
Appeal dismissed. 

JOHS A. BECHTEL v. D. J. WEAVER ET AL. 

(Filcd 16 June, 1932.) 

APPEAL by plaintiff and defendants from I lard ing ,  J., a t  September 
Term, 1931, of HATWOOD. 

Civil action to declare foreclosure of deed of trust void. 
Plaintiff brought an  action to  enjoin foreclosure under deed of trust. 

Fail ing in that  suit, and while i t  was still pending, he  brings this action 
to declare the foreclosure void. 

The  defendants filed a plea in  abatement and interposed a demurrer 
on the ground that  the complaint does not state facts sujficient to con- 
stitute a cause of action. The  plea in abatement was overruled, and the 
demurrer was sustained. Both sides appeal. 

Joseph  It'. Li t t l e  for plaintif f .  
l l eaze l ,  S h u f o r d  Le. I lar t shorn  f o ~  defendants .  

PER CURIAAI. - I f  i t  be conceded that  the defendants' plea in abatement 
should have been sustained ( B r o w n  a. P o l k ,  201 N .  C., 3'75, 160 S. E., 
35 i ) ,  still the  correct result has been reached in another way, and the 
judgment will not be disturbed. B a n k  v. , lIcCuII~rs,  201 X. C., 4.10; 
R a n k i n  v. Oates, 183 IT. C., 517, 112 S. E., 32. "A new tr ial  will not 
be granted when the action of the  tr ial  judge, even if erroueous, could 
by no possibility injure the appellant.'' B u t t s  c. Scrpws, 95 N. C., 21;. 

This disposition of the matter renders it urinecessary to consider de- 
fendants' appeal. 

Affirmed. 
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(Filed 12 June, 1939.) 

APPEAL by defei~daiit, C. 31. Critcher, from J f u c R a e ,  Spec ia l  Judge, 
a t  Soveniber Special Term, 1931, of 1 ~ A l ' ~ ~ t i . L  

Civil action to recover clamages for all alleged ~legligent injury caused 
by a collisioll between a car ill which plaiiitif-f was riding a i d  defend- 
a ~ i t ' s  car operated at the tinic by Honier Critclier, defetid:~iit's 16-year- 
old soil. The  scent of the illjury Ivas a t  the il~tersectioll of a side road 
jvith the Blowing Rock road just off &ill Street i n  the town of Boo11e. 

Upon motion, the action was disi~iissed as  to  the defendant, Homer 
Critcher, because of his illfaricy ( V u r r i s  l J l u n  Co. v. Palmer, 1s; S. C., 
10'3, 116 S. E., 261). From a verdict a11d judgmerlt in fayor of the 
plaintiff as  against the tlefeiidniit, C. 11. Critc'her, the said clefenda~~t 
appeals, assiguing errors. 

I'sn C'URIA~I.  011 ~ontroverted issues of fact, the jury 11as respotitled 
ill f a ro r  of the plaintiff. The case seems to h a r e  heen tried ill sub- 
s t a ~ i t i i ~ l  c o i ~ f o r m i t ~  to the principles of law applicable so far  as appel- 
laiit is concerned. We have discovered no ruling or action 011 the part  of 
the tr ial  court which we apprehend should be held for rewrsible error. 
Hei~co, the rcrdict and jutlgment will be upheld. 

S o  error. 

STATE O F  .NORTH CAIIOLISA r. J. G. STIIiELE.ITHER ET LIL. 

(Filed 13 June, 1'339.) 

_IPPFAL by respoii thts ,  -1. J.  Franklin and. others, from J l a r R a e ,  
Spcc ta l  J u d g e ,  at September-Octohcr bpccial Tcriri, 1'331, of Suars.  
xo error. 

Thi i  is n contlenll~atioii proceet l i r~~ itlititutetl hy the State of Sort11 
Carolina on behalf of the Sort11 Cnroli i~a Parl i  Comin iwo~i  to acquire 
title to certain la rds  described in tlw p e t i t i ~ n ,  for park purposes, under 
and by \ irtne of clinpter 43, Public La\\ s of S u r t h  Carolina, 1927. The 
proccmlilig 11 as illstituterl in orcler that c9onflicting rl:~ims of respondents 
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to l ands  tlescribetl ill tlic pr t i t ion ~l i igl i t  be determilled and t h a t  cornpen- 
sntion f o r  snit1 Inlids n ~ i g l i t  be pa id  by tlic S t a t e  to thl? t rue  o\vner o r  
owlcrs ,  and t l i ~  S t a t e  thus  acquire  a good title to said Imtls.  ,. I lie is$nes raised by tlic p1eadings were submitted to t h e  jury,  and on 
tlic ~ e r t l i c t  tlicrc n a s  jutlgmelit tha t  tllc respoutlcnt, S i l r r  Xendows 
M i l h i g  mid Lumber  Company,  is t h e  owner of t h e  l and  i n  c o n t r o ~ e r s y ,  
slid is ontitled to coml~el isnrio~i  t l~crc for ,  i n  accordance \Tit11 i ts  ngree- 
I I K I L ~  u i t h  the  S t a t e  clitcrc.tl into p r io r  to  t h e  co l i i lne~~(~~l l i c l i t  of t h e  
p ro twding .  T h c  r c s p o ~ i t l c ~ t s ,  -1. J. Frarikl in  a n d  o t l ~ e r s  nppenled froiii 
tlic jucigmc~~it to t h e  Sul)rcwc, ('olirt. 

LLiio~*~tcy-G'c~,zcral 13rir1nn1i i f .  . l s s i s f a ) i f  A i t o , n e y - G e m ~  a1 S c a x e l l  and  
Johi la ton  d. I lornc '~ . ,  Spec ia l  ( cili,iscl for. t h e  8 t a f e .  

. 1 1 1 % 1 1 i  S. I inr t l i s  f o r  J .  G .  i ~ f i X c ~ l e t r f l t c r  a ~ i r l  o t i i c , ~ .  
1 j r r 1 ~  I i .  J l o o r c  a ~ z d  S .  11'. U l t r < h .  for S i l e ~  Meatlolc-s -1tozi1lq a ~ t l  Lnnz- 

bey  C'ompnzly.  
131.jjaon d. J ~ I ~ s o ~  f o r  -1. J. Fra~zJ l l i n  a n d  ntlzcrs. 
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\YII,I I i b i s  c. MFG. Co. ; WRIGIIT C. C'OTTOS MILLS. 

MRS.  S O I A R  W I I J J A D I S  r. OSAGE J I A N U F A C T U R I N G  COJIPAKT. 

(Filed 1 5  June,  1932.) 

CIVIL ACTION, bcfore Finlc,y, J., at J anua ry  Term, 1932, of GASTOX. 
Plaiiitiff alleged that the tlefel~dant is a corporatioli operating a large 

iiltlustrinl plant i l l  Gaston County arid owns certain tenement houses 
construrtetl for the use of its employees. I t  >%as further alleged that  
after dark on 5 January ,  1931, tlie plaintiff visited the home of one 
Dronii, who occupied olle of tlic hou>es so o ~ n e d  and maintained by 
tlie defendant, a i d  that as she attcmptetl to enter the house the steps 
thvreto '(gave nay,  Violer~tly prec.ipitating this plaintiff to the ground, 
inflicting injury as hereinafter allcgetl." I t  was further allcgecl that  
"the defcl~dant l i e e n d  this plaintiff arid the general public to use on 
or about 5 January,  1931, said steps," etc. 

The  c lcfe~~dar~t  demurred ore t ~ n u s  upon the ground that  the complaint 
stated ]lo causo of action. The  demurrer \+as sustained and the plaintiff 
esccptccl arid nppealcd. 

J .  1,. Ilurnrtce for  p l a i ~ ~ t i , I f .  
S. J .  Durham for d ~ f e n d a n t .  

PER CIL RIAJI. Thc  dcniurrcr was properly sustaincci upon authority 
of J l o ~ l r y  7 ) .  I I o f c l  Co., 174 N. C., ,508, 93 S. E., 964, and Tutlier c. 
J7arn AIIi/l Co., 194 x. C., 756, 140 S. E., 744. 

A l ~ r ~ l l e d .  

'A'. H. W R I G H T  v. BIUTUAL ('OTTON AlILLS COhIPAST.  

(Filed 15 June, 1932.) 

CIVIL ACTIOS, bcfore Stl~cncX., J., a t  Decembcr Term, 1931, of G a s ~ o , ~ .  
The plaintiff allegcd that defer lda~~t  is the owner and operator of a 

cotton mill, arid as an incident to said business, owns certain tenrnleiit 
houses for tlie use of its ernployees. That  tlie plaintiff was ml cinployee 
of the defendant and rented one of said houses for tlie use of liiinself 
and family, paging as rental the sum of sixty cents per week. I t  was 
further alleged that on or about the first day of January ,  1930, the 
house burned, destroying the housrliold furniture and other personal 
effects af plaintiff. 
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The evidence tended to show that  the defendants fur'nished light for  
the houses owned by it, including that  rented by the  lai in tiff. On  the 
night before the fire O I I ~  of the lights in tlic house would not burn. On  
tlic nest day the plaintiff reported the matter to the agrnt of defendant, 
nlio promised to nlalce the necessarx repairs. This n a s  about twelre 
o'clock in the clay. The  house burned about four o'clclck in the after- 
noon of that (lay. A witness said:  "The fire seemed to be burning 
through the roof in  a streak two feet wide where the electric wire went 
in." The light that  was out of repair was in  the front room of the 
house. 

*It  the conclusion of plaintiff's eridence there was judgn~ent of non- 
suit and he appealed. 

J .  L. Hamme for  p la in t i f f .  
Geo.  B. ,lIason, for  dc fe tz t lanf .  

PER C ~ R I A J I .  The  jutlgmcnt of nonsuit is  supported by T u c k e r  v. 
I-ar.n Xi11 C'o., 104 K. C.,  756, 1-10 S .  E., 744; Sa l t e r  c. Gordon ,  200 
X. C., 3S1, 157 S. E., 11;  TlTi1linvu v. Osage J I f g .  Co.,  an t e ,  859 .  

Affirmed. 

(Filed 13 June, 1932.) 

 PEAL by defendants from -IIoore, J., at Narch  Spe2ial Term, 1032, 
of WILRES. 

Procecdings under f orkmcn's Compensation Act b<g dependents of 
Clinrlcy Webb, deceased, rt. xoodcutter, when he was in,jured, 26 Febru- 
a r r ,  1030, from which injury he subsequently died. 

'l'lic lienring Comniissioiier found that  the deceased 7;as employed by 
the defendants and that  the injury arose out of and in the  course of the 
employment. The deferidalits contend that the deceased was an  inde- 
pendent contractor and not an  employee. 

On appcal to the full Cornmission the award of the 1 earing Commis- 
sioner was upheld. And on appeal to the Superior Court the award 
of the full  Commission was affirmed. 

Defendants appeal, alleging tliat there is no evid~:nce to support 
the findings that  deceased was an employee of the defendants. 
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S o  counsel for p l a i n t i f .  
X a n l y ,  I I c n d r e n  R. 1T'omble for defendants .  

PER CURIAM. The evidence on the mooted question as to whether the 
deceased was an  employee or an independent contractor is  susceptible of 
either interpretation. The  findings of the Industrial  Commission, there- 
fore, are conclusive and binding as to all questions of fact. Parrzsh c 
Brrnour Co., 200 N. C., 654, 158 S .  E., 188; R i c e  v. Panel  Co., 199 
N. C., 154, 154 S. E., 69. 

Affirmed. 
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VEXDOK A S D  PI-RCHASEH 

A .  OPTIOSS IS C;E~LR.AI .  
b. A~recments  Constituting "Option" 
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1 3 .  D r ; r r ~ a   is^ T . I ~ B I L I T I ~ S  

a ,  r1eliwry r p o n  Demand 
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a .  I n  General 
I, Rurtlrn of Proof 
h .  Ericlerice 
I .  Ins t rnc t ion~ 
C o s u ~ ~ ~ u r r r o s  A Y D  OPE RATIO^- O F  \VILLS 
t j  Estates and Interest; Created 
f ,  ncsigrlation of Drviscr,~ and I m n t e r ?  
h Eqtates in Tr11st 

H.  T \x  S \I.ES A N D  FOI~FCLOSCRES 1 I.Ec;.<TF~.s 
a .  I n  Gcn<~raI a .  (;cnr~ral and Specific Rrrlur.ts 
1,. Forrclo~ure of Tax  Certificatm b S a t u r r  of Itights in  C;crieral 
<,. .itta,.k of Validity of  Forccltisurr 
i 1:dr.s of I'ers011a11r for T a x e ~  
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AUASDOKMEST see Husband and Wife A. 

A Objections to Jurisdiction. 
B d.cctilabilit!, of Plea in z lbutone~t t  to Rnisc Question 

1. Where  a n  action for a negligent personal in jury  is  brougllt in a 
general  cou~ i ty  court  ant1 the drf'endants file a plea in :tb:ltement 
on the ground tha t  the s ta tu te  conferring jurisdiction of this class 
of cases 011 the court  was  uricur~siitutional and  tha t  the court  was  
\vithout jurisdiction of the  particular action alleged : Held. the  
l ) l t ~ l  in w1)atcnient ~ ~ r o l ~ c r l y  ra is (d  the  question of the  cunstitu- 
tioii:~lity of the statute and the, jurisdiction of the  general county 
court ,  but up011 the  overruling c~f t he  plea and appeal to the 
Sul~er ior  Court  i t  was r ~ o t  er ror  for  the  Superior Court to ~rllow 
thc  defendants t ime to file ailswer. Joncs  c .  Oil Co., 328. 

c Eflcct of P l ta  a n d  Subsequc i i f  l'roccr d i t l qs  

1. A plea in  :~batcrnei~t  on the g r o m ~ d  t h t  the grand jury was without 
authority to pass u11on the  I~i l l  of indictment because the offense 
chnrged was  committed in  allother county challenges the jurisdic- 
tion of the  court  and whcre tlic plea i s  sustained the  action ~ h o u l d  
Iw dismisscd, antl \vht3re a f t e r  sustaining the  plea the court trans- 
f e r , ~  the cnusc to the  cou~ l tg  in \vliich the  cr ime was  alleged to have 
I~ctjn committed, the  la t te r  court  is  without power to proceed 
fur ther ,  and t h e  deferltlaut's plea in abatement therein made i s  
l ~ r o l ~ e r l y  sust;iinetl. S. c. Jlitchell, 439. 

B Pending Action. 
O Bamc Sitbjcct Xa t to -  

1. Where n judgment i n  a pending action would not support a plea of 
res judicatct in a second nction, and the  two actions a r e  not the 
s ame  antl the results  sought a r e  dissimilar, a plea in abatement in 
the seco~id action on the ground tha t  another action between the  
parties was  then ~ e n t l i n g  is  properly overruled. Comr- of Banks 
c .  G a c i ~ l ,  843. 

ABORTION. 
B Prosceutioi~ and  Punishment 

1. Upon the  tr ial  of a physician for  p r o c u r i ~ ~ g  a n  abortion ( C .  S., 4226) 
tectixuony of a conversation betneen the  physirian and  the woman 
a s  t o  a n  abortion about four months prior to t h e  time in  con- 
troversy is  irrelevant and incompetent and i t s  admission in evidence 
is  prejudicial t o  the  rlefcndant and  constitutes reversible error.  
s. 9. Brozon, 221. 

ACCORD AND SATISFACTION see Compromise and  Settlement. 

ACCOUNT, Action on, Election of remedies between action on account and 
on note securirig i t  see Election of Remedies A d 1. 
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ACKSOWI,ICDGi\lI.:ST spe Mortgages A c. 

ACTIOSS ( ( ' aus~s  which may  be joined see Pleadings d a ;  Consolidation 
and severance of c4riminal actions see Criminal I,aw I f ) .  

I? Forms of Actions for  Enforcement of Par t icular  Rights o r  for  Redress 
of Par t icular  n'rongs. 

e Actions u?tdw U e c l a r a t o r ~  J u d y m m t  Act 
1. "The Uniform Declaratory Judgment  Act," ch. 102, Public I . a w  of 

1031, is  a remedial s t a tu t e  and i t s  [ x o ~ i s i o n s  a r ?  to be liberally 
construed to effectuate it5 1)url)ose of sett l ing rights, btatus, and 
ot1ir.r legal relations, and  a n  action insti tuted thereunder in accortl- 
nnce with i t s  provisions t o  determilie the  mutual  I ights and liabil- 
ities of tlie parties in resllect to covenants a n d  restrictions in a 
deed relating to a d ia inage  ditch o r  canal upon l m d s ,  upon fac ts  
admit ted  in the l~lt~adil lgh,  i s  autllurlzed b? the act. I \  a lker  v. 
Phclps, 344. 

2 .  A proceeding brought e.c purte,  with no contraclicter present, to have 
the lacia1 s t a tu s  of the  petitioner determined and  wl~ ich  i s  not 
brought for  tlie purpose of determining the 1)etitioner's matr i -  
monial s t a tu s  or his legitimacy, or other legal puipose, presents a 
social mat ter  ra ther  t han  a legal controversy, ant1 does not come 
within tlie scope of the  "Uniform Declaratory Judgment Act,'' and  
the  proceeding will be dismissed. Ch. 102, Public3 I , a m  of 1YY1. 
1 ) ~  r e  E'ttbanks, 357. 

ADMISSIONS see Criminal Law G f.  

ADVERSE POSSESSIOK. 
D Acquisition of Prescriptive Rights by Municipal Corporations. 

a Against IZailroads 
1. Where  a railroad company, in the  use of i ts  land a s  a depot, ha s  

allowed the  public to use a pa r t  thereof a s  a street  tu the  extent 
t ha t  such use  did not interfere with i t s  use a s  a depot, t he  use by 
the public i s  permissive, and  the  town may not  claim a n  interest  
in the  laud by adverse user. 12. IZ, v. Ahoskie, 385 

ALIENATION see Husband and  Wife E .  

APPEAL AND ERROR ( I n  criminal cases see Criminal Law L ;  appeals f rom 
Indust r ia l  Commission see Master and  Servant  F i ) .  

A Nature  a n d  Grounds of Appellate Jurisdiction of Supreme Court. 

b Motion fo r  Xew Par t ies  i n  S u p w m e  Court  
1. I n  this case t he  appellant died a f t e r  the case was  dlxketed and the  

motion of his executor t h a t  i t  be made a par ty  was  allowed under 
Rules of Practice in t h e  Supreme Court, No. 37, tlie motion being 
made before the case was  called for  hearing in i t s  regular order. 
Afyers v. Formzan, 246. 

d F ina l  Judgment  attd Prema tu re  Appeals 
1. An appeal f rom the grant ing  of a motion to amend is premature,  

the appellant having suffered no h a r m  from the  allowance of t he  
motion. Revis v .  Ramsey, 816. 
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APPEAL AND ERROR A-Colztinued. 
e Academic Questions 

1. Where a sale sought to  be restrained has taken place the plaintiff's 
appeal from the dissolution of a temporary restraining order will 
be dismissed. Bechtel v. Trust Co., 855. 

E Record. 

a Necessaru Parts of Record 

1. Where the record on appeal fails to set out the summons or to indi- 
cate that the resident defendant had been served, and fails to show 
organization of court and that the court was properly held a t  the 
place and time prescribed by law, the appeal will be dismissed. 
F r a x i a  G. R. R., 11. 

2. Where on appeal to the Supreme Court the only exceptions and as- 
signments of error a re  to the judgment of tlie Superior Court 
overruling the  plaintiff"^ exceptions arid assignments of error re- 
lating to a part of the charge of the judge of the general county 
court on the issue of negligence, and the issues and answers thereto 
and the judgment of the county court do not appear of record, 
the appeal will be dismissed, the Supreme Court being unable to 
determine from tlle record whether the answer of the jury to the 
issue oS contributory negligence rendered the alleged error imma- 
terial. Pe?~Zawd v. Tobacco Co., 58. 

3. Appeal in this case disnlissed for failure of record to set out judg- 
ment. h'cerett v. Fazr Association, %8. 

c Form and Requisites of Transcript 

1. Exceptions must be brought forward and specifically pointed out, 
Rule 19, sec. 3. In  re H'ilE op Beard, 661. 

2.  Appeals from a general county court falling within the provisions of 
C. S., 1608(cc) a re  allowed to the Superior Court, the jurisdiction 
of the Superior Court being appellate upon questions of law or legal 
inference, arid on further appeal to the Supreme Court it is not 
desirabIe that the entire record in tlie Superior Court be seut up, 
but only such parts as  relate to the questions to be reviewed with 
only material exceptions, properly stated, grouped and sufhclently 
compiled to enable the Court to understand them without searching 
through the record. Bal;tr v. Clayton, 741. 

h Questions Prcscnted for  IZ~ciezc on Record 
1. In  this action brought against the oficers of an insolvent bank by 

its stockholders and creditors alleging damages raused by the de- 
fendant's neglect in i ts  management, a demand upon the receiver to 
bring the action and its refusal to do so does not clearly appear of 
record, but it  ar~pearing upon information of counsel that the rase 
\\as not decided in the lower court on this point and that the 
demand and refusal had been made, the Supreme Court accord- 
ingly considers the case on appeal. Gordon v. Pendleton, 241. 

2. Where the record contains no statement of case on appeal the 
Supreme Court is limited to the consideration of the judgment, 
the appeal being considered an exception thereto. I n  re Bank, 251. 
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APPEAL AR'D ERROR A-Cotitinned. 
F Exceptions, Assignments of E r ro r  and  Procedure Secelwwy to Right of 

Review. 
a I n  General 

1. The Rules of the  Supreme Court  regulating aypeals thereto a r e  
mandatory  and the  Court  will unifibrmly enforce them. Bake r  9. 

C l u y t o ~ ,  741. 

Z, F o r m  a ~ d  Sunciency of Ercept ions  and Assignments of E r r o r  
1. Exceptions should be brought forward,  grouped, numbered, and 

sufficiently compiled to enable the C'uurt to  undt,rstand the  ques- 
tions sought to  be presented without a search through the  record. 
I n  re  Will of Beard ,  661; Bake r  v. Clouton, 741. 

2. Only exceptive assigrlrnents of er ror  will b considered on appeal. 
Ir r e  Will of Beard ,  6"; B r a d s h a r  v. &??YO., 797. 

3. A s s i g n m ~ n t s  of error to rulings of tlie court on a quc,stion of evidence 
should set out the  testimony, in substance a t  least ,  and assignments 
of er ror  a s  to other rulings should set out tlle attendant facts and 
circumstances, so  t ha t  t he  court  m ; ~ y  determine th11 clnt~stioi~ sought 
t o  be 1)resented \vithout searching through the ~wwr t l .  Gtfoz c. 
Uishnzan, 811. 

d Appeal 
1. Wllerc, in an  art ion by a b,ank against  a depositor, t he  cashier, and 

the surety on the  cashier's bond to recorer the  a n ~ o u n t  of all oyer- 
d ra f t  of the  depositor's account caused by reason of the  nonl);ly- 
lnent of the  del~ositor 's  d ra f t  against  which h e  h :~d been allowed 
to  check, the  bunk alleges t ha t  the d r a f t  was  immediately creclitctl 
to the  customer's account by reason of false and  :iraudulent repre- 
sentations mode by the  dt,positor in resllect thereto, and  the jury 
fillds the issue of f r aud  ill favor of tlie plaintiff, aud  judgmellt i s  
cbntcrc.tl thrreon against  the depositor and the  surety,  liroviding 
fo r  csecutioli against  the person of tlie depositor in the  e ~ t ~ ~ l t  
esecution was  rc.turned unsatisfied, and only thi: surety aplwi~ls  
t h r w f l m ~  : Held, the  Supreme Court  callnot change the  issues ill so 
fu r  a s  they :~ffcct the  defendants wllo hat1 not al)[)enled, but their  
fa i lure  to ap l~ea l  dors  not aft'wt t he  rights of t he  nl~prali i ig surety. 
Rank  v. E'airlcy, 137. 

2. Where a sure ty  011 the bond of a colitrac7tor in the  crwt ion of a scllool 
building a ~ q w a l s  f rom tlie judgment of the Suyerior ('ourt lie can- 
not complain of n judgment in favor of another enlered against  t he  
board which did not allpeal. E'rdclity Co. T. Board  of Educatwn,  
354. 

3. Where, in a n  action by a fa ther  and mother to recorcr tlnmares for  
the  mutilat ion of the  body of tlieir dead child, the tlefendnnt's de- 
murrer  on tlle ground t h a t  the complaint was  irisufficient to s t a t e  
a cause of action is  sustained a s  to the motlie. mid overruled 
a s  to the  father,  and  the  defendant does not :~pl)twl from the  
judgment, in the  Supreme Court  i t  will be decrrecl t ha t  the  de- 
fcrldarit admitted t h a t  the  action c'ould be ma  ritained by the  
fa ther ,  and the  question of his r ight to maintain the  action will not 
be considered. S tcphet~soy~ v. Duke U n i w ' s z f ~ ,  62.1. 
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APPEAL A S D  ERROR-Continued, 
G Briefs. 

b Abandonment of Exceptions by Fai lure  of to discuss iffl Briefs 

1. Exceptions taken upon the  trial  of an  action which a re  not brought 
forward and discussed by the appellant in his brief on appeal i s  
deemed to have been abandoned under Rule of Practice in the  
Supreme Court, 28. Piner  v. Richter, 573; S. c. Smith ,  581; I n  re 
Will of Beard, 661. 

J Review. 

b Of Discretion of Court 

1. Where the receiver of a corporation has  paid under the order of the 
court certain sums to one of the creditors without objection by the 
plaintiff, the  refusal of the trial  court in his discretion to permit 
the plaintiff to later file exceptions to  the  orders under which the 
payments were made or let him set up a plea attacking the validity 
of the contract under which the  claim was  filed, i s  conclusive and 
not reviewable on appeal. Kill ia~z v. Chair C'o., 23. 

2. TThere a party files an  affidavit and certificates of physicians stating 
tha t  he i s  too ill to attend court, and there is  no evidence in con- 
tradiction thereof, the trial  court may well g ran t  his motion for a 
continuance upon such terms a s  tlie court deems just t o  tlie parties, 
and upon appeal to the Supreme Court f rom his refusal to grant  
tlie motion a new trial  may be granted when i t  appears tha t  the  
moving party has  been deprived of his right to be present a t  the  
trial  or  to have witnesses whose testimony is essential to his cause 
present. I n  this case the question i s  not decided, a new trial  being 
awarded upon another ground. Aberncthy 5. Trust  Co., 46. 

3. The granting or refusing of a motion of a par ty  for  a continuance 
of a caure rests i n  the sound discretion of the trial  judge before 
whom i t  is  heard, and the  exercise therecf is not reviewable on 
appeal in the absence of gross abuse, and where i t  appears tha t  
the judge acted af ter  a careful and unbiased investigation of the 
circumstances, his refusal to grant  the motion will not be disturbed. 
A". c. Ithodes, 101. 

4. An appeal f rom the refusal to grant  a continuance, which involves 
no question of law or  legal inference, nil1 be dismissed. C. S., 560. 
Zrr r e  Bank, 231. 

5. The action of the trial  court in setting aside the verdict in his dis- 
cretion a s  being against  the weight of the evidence involves no 
qurstion of law or  legal inference and is not subject to review on 
appeal. TVclch v. I-lardzcarc House, 641. 

c Of E'ittdings of Fact  

1. Judge's finding tha t  parties consentcd to rendition of judgment out 
of term and county is  conclusire. Killian v. Chair Co., 23. 

2 .  The findings of fact  by the trial  court a r e  conclusirc on appeal when 
supported by any  competent evidence, but where the record does 
not contain evidence in support of a finding i t  will not be sustained 
on appeal. Patrick c. Bryan,  62. 
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3. Where the tr ial  court upon conflicting evidence finds a s  a fac t  t h a t  
t he  summons in the  action was  in fac t  served on the defendant,  the  
finding is  conclusive, and where u l ~ o n  such findin: t he  defendaiit 's 
m o t i ~  11 to se t  aside a judqmttnt r end (~ red  therein by default  under 
t he  1)rovi4io11s of C. S., 600, on tlie ground tha t  service had not 
bee11 made ~v i l l  be u ~ ~ h e l d .  Zio~ l iW 1;. k'orbes, 364. 

4. Whcre up011 a niotion to set  aside a judgment for su r l~ r i s e ,  excusable 
ncglwt,  ctc., the court  f~nt ls  a s  :I fact  upon supporting eritlence 
t h a t  t hc  m o ~ a n t  h a s  no mc3iitorions tlcfensi., the  finding i s  conclusive 
011 appeal. l~'c3l1os c. .4 llerr. ::73. 

6. The  findings of fac t  by the  tr ial  court ,  when supl)ol,tecl by evid(~nce,  
a r e  a s  c011~1usive a s  the verdict of a jury. Ke!le!j c. Clnrl; Co.. 730; 
Nash Co. c .  dloorbe!/. 830. 

d Pres?~mpt ions  and Burden  of +Showi?~y Et'ror 

1. On appeal the burdeli i s  on the  a l ~ l ~ l l a n t  to ovcrcoine the  presump- 
tion against  error.  lf'rah"ic,r 1'.  I?. R., 11 ; J l m g l f r n  c. TT7iizsfead, 
252; Eaker  v. Claljto?~, 541 : Roger? c .  Luff, 810; Uoore c .  Bootie, 
538. 

2. The  appellant must show not only tha t  e r ror  had  been conimittcd 
upon the  tr ial  in the  lower court ,  but also t h a t  the  alleged er ror  
was  prejudicial. Il'udll e. C a s u a l t ~  Co., 770. 

3. Where th? tr ial  judge has  allowed a motion to make the  receivers of 
a defendant corporation a par ty  defendant i n  a n  action for  tlam- 
ages, i t  will be assumed, ~ ~ o t h i n g  to tlie contrary nl~pearinp,  t h a t  
there wr rc  facts before the  rour t  sufficient to justify his order.  
Alforll  ?.. I f .  I f . .  719. 

4. W h t ~ r e  the  jury finds upon one issue thxt the clefentllnt tendercd the  
plaintiff the  correct amouut  recoverable under a wbsequent issue 
ant1 fails  to auswer the  subsequent issue, i t  will be assumed t h a t  
the tender \ \as 11roperly made and is available to tlie plaintiff, 
ant1 er ror  \ \ i l l  nut be f'ound on appeal, the  burclen of s l i ~ w i n g  
er ror  beiug n lml  the appellant. Bradsl ia~c  1;. Colrper, 707. 

5. Where on aplwal tlie Supreme Court  ic; evenly divided in  ol,iniou, 
one Jus t i re  not si t t ing,  the  jntlcmt~tit will Iw affirmed \ \ i thont  
t i c ~ o u i i ~ ~ g  :I l~rcw(lent .  Xattiarl v. F ~ e l d s ,  543; Campbell c. Comr. of 
lla?lkc., 847; G'c~r'rrsorz c. I f .  I f . ,  831. 

1. A par ty  to mi action who objects to the  admission of certain evidence 
limy not maintain his exception on appeal n h e n  cridvnce suliutan- 
tially the  samc h a s  later hern introduced on t l ~ e  t r ia l  v\ithout 
objcctioli. I ~ g l c  c. Green, 116. 

2. The  Supreme Court  will not g ran t  a new trial  where tlie alleged 
e r ro r  is  not prejudicial to tlie appellant and th r r e  is  no prospect 
of u l t imate  benefit to  him if the  judgment should be se t  aside. 
Averu v. Gull, 152 : Taylor  v .  Iris. Co., 659 ; K e l I ~ ~ j  c. Clark Co., 
750: Bcchfe l  1.. H'euccr, 856. 
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APPEAL A X )  ERROR J e-Continued. 
3. Where an  exception is  entered to the exclusion of certain testimony 

i t  must appear of record on appeal wha t  the testimony, if per- 
mitted, would have been, or the exception will not be considered. 
8. v. H r t ~ c c r ,  187;  Kellcy v. Clurk Co., 750. 

4. An order continuing a wife's motion for alimony petldente lite to the 
hearing without prejudice to either par ty  i s  held not to be subject 
to appellate interference. Setcell  r. Newell, 255. 

5. V h e r e  upun appeal from a n  order o r  judgment relating to the 
l~r ior i t j -  of payment of liens and debts against  property in  a re- 
ceiver's hands, the appellant fails  to show a request fo r  findings 
of fac t  upon which the order \?as entered or  to show tha t  he  would 
b,e injured by the judgment excepted to, the  judgment will be 
affirmed 'on appeal. i l ' y so~  c. Nnzith, 428. 

6.  \\'here the  answers of the jury to the issues submitted renders the 
exclusion of certain evidence oft'ered by the appellant immaterial 
or not prejudicial to him, the esc;usion of such evidence, if error,  
does not entitle the appellant to a new trial. B~OZC'IL 2:. E'eather- 
s to~rc ,  569. 

7. Where the evidence is not sufiicierit to resist a judgment a s  of non- 
suit  in a n  action, the exclusion of corroborative evidence if error,  
\\.ill not be held for reversible error.  iSutto?z. L-. Zfcrrin, 59'3. 

8. \Vliere witnesses have been repeatedly asked a n  incompetent question 
by counsel, but their auswers  have been excluded and i t  (upears 
tha t  the  answers \\ere ]lot made in the hearing of the jury, an  
exception to the frequent repetition of the questiou will be overruled 
on appeal, i t  appearing that  the appellirrit had not  bee11 prejudiced 
thereby. Jones v. High Poixt, 721. 

9. Where in an  action agaiust  a n  insurance company the  plaintiff 
alleges that  the driver of an  automobile covered by a policy of 
liability insurance issued by the defendant had negligently inflicted 
the injury in suit  and tha t  execution against  the driver had been 
returned unsatisfied', and the ir~surancc company admits  the issu- 
suance of the policy and tha t  i t  was  in  force a t  the time of the 
injury,  and admits  liability to  the extent of the  judgment if the 
policy covered the garticular ca r  the insured was  driving a t  the 
t ime of the  accident: Held, if incomj~etent evidence was  received 
a t  the  trial  upon mat ters  which the defendant had admitted the 
reception of such evidence will not be held for reversible error. 
Rudd L-. Casualty C'o., 779. 

g Questio~zs Sccessaru to U e t c r n ~ i ~ ~ a t i o ? ~  of Appeal 
1. IVhcre the  Supreme Court on appeal reverses the judgment of the 

lolver court overruling the defendant's motion a s  of nonsuit, other 
alleged errors in  the trial  of the action become immaterial  and 
will not be considered 011 appeal. Tart c. It. R., 52. 

I< Ik terminat ion and Disposition of Cause. 

cl Aflrma?we 
1. Where the  appellant has  failed to properly present any exceptive 

assignments of error and the judgment is  supported by the verdict, 
the appellee's motion to affirm the judgment will be allowed. In  re 
I17ill of Beard, 661. 
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APPEAL AND ERROR-Continued, 
L Proceedings After Remand. 

c Subsequent Appeals 
1. Where upon a former appeal to the Supreme Court i t  is decided that  

the plaintiff's cause of action is not barred by a judgment as  of 
nonsuit, formerly rendered in an  action between the same parties, 
because the allegations and evidence in the second action were not 
substantially identical, upon a subsequent trial and appeal the 
decision of the court that the plaintiff was not barred by the judg- 
ment a s  of nonsuit is the law of the case, and the question will 
not again be considered. l n g l e  a. Cl'ccn, 116. 

ARBITRATION AND AWARD. 
E Award as  Defense to Subsequent Action. 

b Effect and Conclusiveness of Awavd 
1. I n  determining whether an  arbitration and award e.;,tops the parties 

the award will be interpreted in the light of the submission, and 
the award will estop the ~ ~ a r t i e s  a s  to all matters embraced in the 
submission which were determined by the arbitrators ni thin the 
authorization therein contained. Farmer a. TVilso,z, 775. 

2. Where a city has raised the height of a dam for hydro-electric pur- 
poses and the question of damages sustained by rznson of the re- 
sulting ponding of water is submitted to arbitration under a n  
agreement that the arbitrators should assess such past, present 
and future daulages as  they might find were caLsed any of the 
landowners who were parties to the agreement, and the nn.ard 
made thcreunder recites that  "the raising of the (lam has caused 
damage to certain properties" and that " n e  do award the parties 
listed below damages as  follows" : Held, the awr rd includes all 
damages, past, present and future, ant1 the content~on of an owner 
that  i t  failed to award f'uture damagm cannot Ile wstained, and 
the a l ~ a r d  is binding on him in the absence of fraud, mistake, 
duress, or other impeaching circun~stances. Ibtd. 

ARSON. 
C Prosecution and Punishment. 

a Indictmetlt 
1. Where in a prosecution under C. S , 4243 the indictment charqes that  

the defendant huined his dwelling-hou\e for the fraudulent purpose 
of obtaining insurance money thereon, and the court cliarqes the 
jury that if they should find heyond a reasonable doubt that  the 
defendant did the act cliarged "for a fraudulent ])ilrpnse, and the 
State alleges that the fraudulent purl)oseV was to collect thc in- 
surance money : Herd, i t  was not necessary for the bill of indictlwnt 
to specif'y any particular fraudulent purposc, and the unnecessary 
allegation in the hill is not, necessarily, fatal,  ancl the judgment 
will be upheld, refined technicalities of procedure haviaq been 
almost entirely abolished. C .  S., 4610, 1615. S. v .  3for)-ison., 60. 

c Evidence 
1. Where, in a prosecution under C. S., 4242 for wilfully and wantonly 

setting fire to or burning a store-house. the evidence fails to estab- 
lish the felonious origin of the fire or the identity oi' the defendant 
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a s  the one who committed the offense charged, or circumstances 
from which these facts might reasonably be inferred, it  is insuffi- 
cient to be submitted to the jury, and on appeal the defendant's 
motion for judgment of nonsuit will be sustained. C. S., 4643. 
S. v. Church, 692. 

ASSAULT AND BATTERY (Jurisdiction of prosecutions for, see Criminal 
Law D b 1). 

B Criminal Prosecutions. 

a Elements and Degrees of Assuult 

1. In  a prosecution for an assault by a man or boy upon a female it  is  
not necessary for the indictment to allege that the defendant was 
over eighteen years of age, the age of the defendant being a matter 
of defense, since the degrees of assault specified in the statute 
relate to the extent of the punishment and do not create separate 
offenses, and the age of the defendant is not an ingredient of the 
crime but an exception or proviso in regard to the degree of 
punishment. S .  v. Leflw, 500. 

2. Intent to inflict injury is an essential element of criminal assault, 
and in a prosecutioll therefor the State must prove such intent or 
criminal negligence equivalent in law to actual intent, and criminal 
negligence implies more than mere lack of due care, and where the 
State relies on the violation of a statute enacted for the public 
safety the State must prove the intentional or reckless violation 
of the statute and that such violation proximately caused the in- 
jury, and although intent may be presumed from the act, such 
 resumption is not conclusire, and it  is a question for the jury 
uuder proper instructions from the court. 8. *. Aynezc, 755. 

3. The intentional violation of a statute designed to protect life, or the 
violation of such statute mith a reckless disregard of consequences 
or heedless indifference to the safety and rights of others under 
circumstanccs from which death or bodily injury could hare been 
reasonablj foreseen a s  a probable result, is criminal negligence and 
nllen the ~ r o s i m a t e  cause of injury, is suficient to constitute 
rriminal awault, but in a prosecution for assault growing out of 
an automobile accident an instruction that the defendant would be 
guilty if he ~ i o l a t e d  a traffic statute, if such violation prosimately 
caused injury to another, is erroueoui, and a new trial will be 
a n  arded. 1 bid. 

d Verdict and Sc3cfolce 

1. Where a male defendant is charged with an assault upon a female 
there is a rebuttable presumption that the defendant is over 
eighteen years of age, which presumption, in the absence of evidencv 
to the contrary, is evidence to be considered by the jury, but whercb 
the jury returns a verdict of simple assault without a finding that 
the defendant was over eighteen years of age the rerdict is in- 
sufficient to support a sentence for an assault upon a female by 
a man or boy over eighteen years of age, and on appeal therefrom 
a new trial nil1 be awarded. 5'. z'. LPfler, 500. 
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ASSIGNMENTS. 
C Rights and Liabilities of Parties Upon Assignment. 

c Rights  of Assignee 
1. Held,  transferee of drafts for material used in highway could main- 

tain action on contractor's bond. B a n k  v. Surety  (Yo., 148. 

ASSIGNMEKTS FOR BENEFIT O F  CREDITORS. 
A Kature and Essentials. 

a Insolvency of W a n t o r  a.nd Securitu of Prebzisting Deb!s 
1. A conveyance by a debtor of his property to secure his creditors will 

not be construed as  an  assignment for the benefit of the creditors 
if the grantor is solvent and the deed is to secure debts to be con- 
tracted in the future, and a deed of t rust  to  secure not only pre- 
esisting debts but also debts to be contracted for advancements 
to enable grantor to operate his business of merchandising and 
farming, the grantors remaining in possession, is not a n  assignment 
for the benefit of creditors within the meaning of C. S., 1609, and 
i t  is not required that  the trustee therein file an  lnventory of the 
property corning into his hands, C. S., 1610, and a preliminary 
order restraining the foreclosure of the d'eed of t r w t  on the ground 
that  the inventory had not been filed is properly dissolved. Comr. 
of B a n k s  v. Turnage,  485. 

ASSUJIPSIT-Max not be relied on where contract i s  allegcmd see Contracts 
F c. 

AUTOMOBILES-Negligent driving of, see Highways B ;  assault with see 
Assault B a 2, 3 ;  prospective purchaser driving car held bailee and not 
agent of dealer see Prinripal and Agent A b 2 ;  license tases for see Tasa-  
tion B  c 1. 

AUTOPSY see Master and Servant F c 1. 

BAII.MENT-Prospective purchaser driving car held bailee and not agent 
of dealer see Principal and Agent A b 2. 

BANKRUPTCY. 
C Administration and Distribution of Bankrupt's Estate. 

b T i t l e  and Rights  of Trus tee  (As against grantee in urregistered deed 
see Deeds and Conveyances B c 1) 

1. By  the terms of the Bankruptcy Act the trustee in bankruptcy is 
vested with the title of the bankrupt to property which prior to the 
filing of the petition the bankrupt could have conveyed by any 
means or which might have been levied upon and sold under judicial 
process, and where, by the terms of a will, lands are  d e ~ i s e d  to a 
trustee to be held as  an active trust until the happening of a cer- 
tain event and then divided among certain benefic aries including 
the bankrupt: Held,  although execution would not lie against the 
interest taken by the bankrupt under the will, the bankrupt ac- 
quired an  interest thereunder which he could have conveyed, and 
under the terms of the statute the title to such interest passed to 
his trustee in bankruptcy, whether his interest waa: such as could 
have been conveyed b,eing determined by the laws of this State. 
Patrick 2;. Bea t t y ,  454. 
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BANKS AKD BANKISG. 
C Functions and Dealings (Bond of cashier see Principal and Surety 

B d 1 ) .  
c Deposits (Recovery on lost certificate of deposit see Lost Instruments 

I3 a ) .  

1. 111 order to constitute "a deposit for a specific purpose" as  defined 
by law i t  is necessary that  the parties intend a t  the time that  the 
~ r o c e e d s  of the deposit shall remain segregated and not he used 
by the bank in its ordinary business or commingled \ ~ - i t l ~  its general 
funds, that  there be :In agreemellt, express or iml)licd, that tllc 
deposit shall not constitute a par t  of the general funds of the bank 
or be subject to  i ts exclusive use or control, that the 1):inli h v e  
notice or 1ino~lt.dge of the character of the deposit a t  the time 
it  is made, and that tlie clepc,sit must in f';tct s\\.ell the assrrs 
of the  hank, and the mere tracing of the moiiey into the comiuon 
funds of the bank is not a sufficient identification o r  segregation 
of the deposit. Parker  c. Trust Co., 230. 

2. Where a sum is deposited ill a bank under a n  agreement that the 
bank hoid the funds and distribute them in accordance with an 
award to  be made between the interested parties by arbi t ra t im,  
and the bank rc'ceives the deposit and gives a receipt therefor 
stating that i t  had received the amount deposited in escrow under 
the agreement and that i t  would pay the sum to the interestrcl 
parties in accordance therewith, and the  deposit is credited to the 
bank's "escrow agreement account" in i ts trust department, and the 
bank becomes insolvent : H e l d ,  the del~osit  was tleliwred to the 
bank under a n  agreement that  i t  b,e applied to a particular pur- 
l)ostb, and the bank had sutticient knowledge and notice of the trust 
character of the deposit and the purpose to which the deposit w s  
to be applied, and the deposit was "a deposit for a specific l~urpose," 
r~ntitling the c1:limants to a preferred claim therefor against the 
assets of the bank in the receiver's hands. Ib id .  

H Insolvency and Receivershil) of Banks. 
a S t a t u t o r g  L iab i l i t y  of Rtockholders. 

1. The books of x bank establish, prima facie, who a re  stocliholders 
therein, and those whose names appear thereon a s  stockholders are  
ordillarilg liable, uymri the bank's becoming insolwnt. for the 
statutory liab'ility imposed upon them, C. S., 219(a ) ,  and it  is only 
when a person whose name appears on the books as  a stockholder 
can shon- that lie was not in fact the owner of tlie stock that he  
can escape the assessment on his stock made according to iaw. 
Corporation C'ummissiom a. XllcLeuiz. 77. 

2. The procedure for the enforcement of the statutory lialuility of stock- 
holders in a n  insolvent bank is provided by statute, C. S., 218(c) ,  
subsec. 13, and where a n  appeal to the Superior Court is taken 
from an assessment made according to the statutory provisions, 
ordinarily the only issues of fact which may be raised in the 
Superior Court a r e  whether the appellant was in fact a stockholder, 
and if so, the number of shares owned by him. Ib id .  

3. Where Upon appeal to  the  Superior Court from a n  assessmcmt made 
according to law on stock in a n  insoIvent bank, the appellants 31- 
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leged t h a t  the  stock was  sold t o  them by two directors of t he  bank, 
made  parties t o  t he  action by order  of court ,  a r d  t ha t  they were  
induced to bug the  stock upon false and f r audu le i t  representations 
made by the  directors a s  to the  financial condition of t he  bank, 
and  pray  t h a t  the  sale of the  stocli be rescinded for  the  alleged 
f r aud  and  t h a t  the  sellers be assessed fo r  the  s la tu tory  l iabil i ty:  
Held,  judgment vacating the  order making the  directors, the  sellers 
of the  stock, part ies,  and dismissing the appeal of t he  owners of the  
stock is  not error,  i t  appearing t h a t  the  stock had been owned by 
the  appellants for more  than  a year  and tha t  they h a d  received 
t h e  dividends thereon, and  no question of fac t  a s  to the  onncrship  
of the  stock a t  the  da t e  of the  assessment being raised by the  
plendings. The remedy of t he  appellants for  the  alleged f r aud  
being by independent action against  the directors. Ibid.  

4. R'here the  Cornmissioner of Banlrs has  levied a n  awessment ngninst 
a stocliholder in a bank in accordance with N. C. Cncle. 1931, sec. 
21S(c ) ,  the  stocliholder may  not contest the  validity of t he  levy 
upon a ~ ~ p e a l  on t h e  ground t h a t  the  purchase of the  stock \ \ a s  
procurecl by the false and f raudulent  representntions of the officers 
of the  bm~l i ,  t he  stockholder having esercised tlie privileqm mid 
accepted the  dividends from the  stock for  a 1011;: period and not 
having objected unti l  a f t e r  tlie insolvency of the  hank and tlie 
levy of the  asscssuient. Comr. of B a ~ l k s  z.. Carrier,  S O .  

b Liabilitu of 0flco.s f o ~  STs'oi~gful Depletion of .lsscfs 
1. I n  this action against  the  n ~ a n a q i n g  officials of a b a l k  for  wrongful 

depletion of assets i n  mismmagement  of tlie affnirs of the hank 
in making loans in escess of the  s ta tu tory  limit, C. S., 2 2 0 ( d ) ,  
a n d  in  making loans to thcmsclres or upon 1)npc.r v i t h  thcir  en- 
dorsemelit without sufficient security. C .  S., 22L(n)  : Held, the  
evidence is  insufficient to be submitted to tlie jury,  i t  nppenring 
t h a t  no loss to  t he  assets of the  bank had  been c:usrd by the  ac t s  
of the  officials, and the  judgment of tlic l oue r  court  dismissing the 
case ns of nonsuit is  sustained on apl~eal .  Gordon '. P e ~ ~ d l c t o ) ~ ,  241. 

d Claims. Priori t ies,  aud Distribzction 
1. Delrosit ill this case held to be for  specific purpose nnd constituted 

a preferred claim ncninst receiver. P a r k e r  1;. Trrc!:t Co., 230. 

2. T h e  order of preference in t he  distri1)ution of a n  insolvtwt hank's 
assets is  prescribed by s ta tu te ,  sec. l S ( r ) ,  subsec. 14, S. C. Codc of 
1931, a n d  where a depositor lrrcsents his check for  payment over 
t h e  counter of a hank \vhich charges his account 'vitll the  amount 
thcreof and g i ~ n  h im n d r a f t  d r n n n  on another bank which he  
deposits in a th i rd  bank, and  the d ra f t  is returned unpa id :  I lcld.  
upon tlie insolvrncy of the bnnk drawing the d r a f t  the  depositor 
is  not entitled to n prcfcrenre in i ts  nswts ,  the  transnction not 
coming within the  provisions of tlie s ta tu te  for n prefcrcnce when 
a bnnk receives a check hy "mail, express o r  o thervise  . . . 
with request t ha t  remittance be made therefor," tlie n-orcls "or 
otlicrwise" being construed in connection with tho other par ts  of 
t he  s ta tu te  inrailing any mode of transportntion analogous to those 
specified in the s ta tu te ,  requiring "remitting." 01. "sending" the 
money to  the  payee of t he  check. Vorecock 1;. Hood, Comr, of 
B0~7 i s .  321. 
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3. Where i t  is  established by the  jury t h a t  a bank, without t h e  

knowledge or consent of i t s  depositor, took his  bonds and  sold 
them and  credited the  depositor with t h e  amount  in i t s  savings 
department : Held, upon the  bank's becoming insolvent the  depositor 
i s  entitled to  a pwferred  claim against  the  receiver to the  extent 
of the  value of t he  bonds a s  a special deposit, i t  appearing t h a t  the  
depositor had  never ratified the  ac t  of t h e  bank by drawing on 
the  f'urid or otherwise. Htcksfa l l  2'. Bank,  350. 

4. Where in  a n  action by the  receiver of a bank to recover assets of t he  
b,ank pledged with a depositor t o  secure the  deposit, the  receiver 
contends t h a t  the  pledge was  without consideration ant1 void, a n d  
the depositor contends t h a t  the  security was  given in consicleration 
of fu ture  or increased deposits, and  the  receipt therefor is  arnbig- 
uous :  Held,  t h e  exclusion of testimony of the active p r e s i d a ~ t  
of the bank a s  to a conversation with the  active vice-president of 
the  depositor tending to  esta1)lish t ha t  t he  security was  given i n  
consideration of fu ture  or increnscd cle~msits is error,  there being 
no testimony by other witnesses supplying the excluded testimony. 
Comv. of Banks  r. J l i l l s ,  509. 

5. I n  a n  action agaiust  t he  Commissioner of Banks  h e  must Iw sued in 
h is  individual name a s  such and  uot in the name of his omce, 
but a defect in this respect may be cured by amendme~l t .  Chocccc!~ 
C o u ~ t ~  2.. Contr. of B a ~ t k s ,  672. 

6. The C 'o~nmi~sioner  of Banks  is  in the na tu re  of a s ta tu tory  rcmiver 
of a n  insolvent hank whm h e  has  taken over i t s  assets for  the  
purllose of liquidatinn, ant1 i t  is  required tha t  a delx~sitor o r  
claimant against  the bank's assets in his hantls most file his clxirn 
\\.it11 the  Commissioner and aKord h im a n  opportunity to l ~ s s  
thereon befcre bringing suit ,  and  v-11rre the  com~)lairi t  fai ls  t o  
allege t h e  filing of t he  claim with the Commissioner ant1 his refusal  
thereof, i t  fai ls  to s ta te  a cause of actiou against  him, and  his 
demurrer to the comp1:iint is  properly sustained. Nuiiconzbc: C'oui~ty 
v. Comr. of B a ~ t k s ,  7'32. 

e Collcc.tio)t of Sofes  a n d  Assets, Off-sets and Countchrclai~ms 
I. The  maker  of a note to a bank, thereaftf?r b'ecomhg insolrent,  who 

admits  his liability thereon h a s  the burden of showinq l ~ a y m r n t  
or of establishing a counterclaim or other mat ters  in avoidance 
se t  up against  t h e  irlsolvent bank in a n  trction brought by thc ('om- 
missioner of Banks  on the  note. Cornis. of Buiil;.s c. 1l.hitc2,  : i l l .  

3. The  right to set off a claim against  a n  insolvent bank against  an  
amount due hy the  c l a ima~ l t  to  the bank is  dependent on whethc.r 
the  bank was  inclehtcd to t he  clainlant a t  the  t ime of i t s  receiver- 
s l i i~ ) ,  and  w11r.n the  obligtltion of the  b'ank was  assigrird to the  
clniulnnt af ter  the  recciversliil~ there i s  no mntuali ty of c,blisation 
tha t  would permit  the  alloumlce by the  rectivcr of the off-set, ilor 
can the  right of subrogation be successPul1~- maintained w h e ~ l  the  
iiidel~tedness assiguetl, evidenced by the  receiver's certificate. arose 
af ter  the date  of the  receivership. Zbid. 

ti. A surety company issued to a c20unty a bond i n d e m n i f ~ i n g  it against  
loss for  deposits in a certain bank, and  the  surety company \\'as 
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likewise indemnified against  loss by a bond of t he  directors of the 
bank. Later  t he  bank be(-ame insolvent and wen[- into a rcccirer's 
1i:lntls. Tlie surety company paid the  county tl!e amount  of the  
bond, which covered a pa r t  of the  county depcsits, nlid tlic couiity 
assigned to  i t  the  pa r t  of tlie deposit thus  paid. The  directors of 
t he  [lank paid tlie snret,y company the amirunt of tlie bond on  tlicir 
contract  to  indemnify,  and rcceiwd a n  assignment from tlic sure ty  
company, wliich they l ~ r o r e d  and received the rwr i r e r ' s  cvrtificate 
tllrrt>for. One of tlic indrninifying t l i r rc t t~rs  owcd the 11;1lili :I n11te 
a1111 so11g1it to uE-set this ol~ligation J r i th  tlic rec8cirrr's c3ertific:~te 
issnrtl to  liirn : H e l d ,  a t  the time of the  insolri~nc.y of tlics 11i11il; 
tliore was  no mutunli ty of indebtetlnt~ss lret\rwn tlic. tlircbctor ;~ncl 
tlie biinli, and  tlie county would Ire tlntitlt>tl to 1r;tymc~nt in full 
of t he  remainder of i t s  clrlmit  bcf'orc i t s  intlrmnittrr o r  i ts  :~ s s iy~ lee  
noultl be entitled to papntrnt  on tlie assigned c la i~r . .  ant1 a judgmellt 
:~ l lowinp the director the off-set on tlic assiglietl c21nin~ was crro- 
11~011s. I b i d .  

4. Wllerc. tlie complaint in a n  action by the Commissioner of Banks  to 
rccc:rcLr on certain notes alleges thnt  the  notcs were among tlie 
assets of a bank since becoming insol r rn t  and l)lncc~l i n  the ('om- 
n l i~s io l i (~r ' s  hands,  a n  answer denying the nllcgati?n t h a t  the notes 
\ r c l ~  aniong tlie assets of the bank \vlien i t  becam? illsnlrcnt raiscts 
a n  issue of fac t  for  the jury to dctcrminc. ant1 a jndxmcnt for  
the l~lnintiff upon tlie pleadings is  clrroncous. C(~vzr. of Bnt11;s z.. 
Johnsou, 385. 

5. An action on a note r~ayable  to n bank since lwconirlg i l~solvent ant1 
~ I n c e d  in  the hands of the  C~~ri imiss iont~r  of I{anlis must I I C  brouxht 
in tlic nnmc of the  pprson holding the  oflice of ('ommiusionc~r of 
Ilanlis a s  such officer, a s  o th r rn i se  confnsion might ;~ri .<c on the  
officer's official bond, and where the action is b ~ ~ ~ n , c h t  in tlics Ilame 
of the ofice only, t he  judgment of the  lower court o rc r ru l i i~g  tlie 
tlefentlant's demurrer  ill bc reveratd,  a ~ i d  upon recei l~ t  of tlie 
certific:rtt, of rercrsa l ,  C. S.. 1417, t he  l o ~ r c r  con ,t mny nllo\r :nl 
:~tnendnient of the summons and compl:lint in ac.c-rrtl:~l~cc with the  
olrinicn. C. S., 51%. 547. COW?-. of Btr?/lis c. I i u t ~ c ~ ~ ~ ! l .  JSO. 

G. An action 1ry the Commissioner of Rnnlis must 1rii Itrnught in tlie 
n:lmc of t he  oficer occupying tlie 11osition of ~: 'ommissionrr of 
1l:lnlis micl not by t h e  "C'ommissiclnr1. of 13anlis. ' but thc  tlefect 
may ire cured by amendment.  Contr. of Bnt~l is  r .  Joh t~son ,  3s;; 
Conzr. of BtrtlX's c. Jlills, 609; Comt'. of Uat~h-s 1 ' .  Gnritr. 843; 
Comr. of Bnt~l is  r. Cnrrio.. 830. 

I ( ' r imin:~l I i t~sponsil~il i ty of OfHcers. 1)irectore m d  I~:mlrl.~yrrs. (Admissi- 
bility of books of bank in actions ngainst s ty  C'rinlinal JAW G i. C: s . )  

rr I)cfi?ii t io~~ of Genet.nl Terms 
1. n'ht>rc t he  solrencg of a bank is  material  on the  tr ial  of :ln indict- 

ment for  misapplication of county funds  and cons1 iracy to dr f raud 
the  county, tlie meaning crf t he  wor11 "inscrlrcut" is  correctly de- 
fined a s  being tha t  tlie bank could not mcet i ts  tlc111 si t  liabilities 
a s  they became due in tlir regular cmlrse of i t s  I~usincss,  or thnt 
the actual  cash market  value of i ts  assets wns i~,sutiici[xnt to  pay 
i t s  liabilities to  depositors and  creditors. C.  S., 21G(a) .  S .  a. 
R h i p n ~ a n .  515. 
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1. h hank i s  insolvent within tlie meaning of the s t a tu t e  making a n  
officer criminally lixble for  permi t t i i~g  deposits to be received with 
lino\vleclge of i t s  insolvency, when the  ac tual  cash market  value of 
i t s  assets is not  sufficient to ljny i ts  liabilities to i ts  depositors o r  
other creditors, and  I l c l d ,  the  charge of the court  ul~oii  the e r i -  
dence in the  case was  correct. 8. c. U r c ~ r e r ,  187. 

2. U l ~ o n  the tr ial  in this case of a n  officer of a n  iiisulvent bank for  
pc.rn~itting ilc'yosits to be received af ter  knowledge of  i t s  insolvency : 
Hcld ,  tes t in~ouy of tlic officer's atlmissiolis t h a t  he knew of the  
insolvei~cq- of the  bank a t  the  t ime in questioii \vith his es~) lanat icm 
thereof is  held coml~etell t  on nplleal. I b i d .  

3. On the  t r ia l  of a bank official for permitt ing deposits to be take11 
by employees ~ h e l i  lie knew the bank to be ilisulrent, section 
2 2 4 ( g ) ,  S. C. Code (Micll ie) ,  a questiun asked n certilied public 
nccouiltant who had  testified tu the balik's iusolrencg as to whether 
lie had  considered reports made to the  Corporatiuii Commission 
cuvcriiig a certain lwriod i s  ~ ) ro l~c r ly  excluded a s  t'cs i n t w  wiiuv 
uc tu .  Ib id .  

4. TVllere a n  officer of a bank is  oil t r ia l  under  a n  indictluent charging 
tha t  lie permitted deltusits to b'e made in the  bank nheii  lie kiiew 
i t  was  i l~solvent,  all iiistrnction sul)~iorted by the .  erideiice is  iiot 
erroneous tha t  tlie jury must  not convict upon aii assumption of 
the d e f e n d n ~ ~ t ' s  guilt but t ha t  they must  find beyond a r c a s o ~ ~ a b l e  
doubt froin the  evidence tha t  the  defendant was  guilty of the oft'euse 
cl~urgetl  against  him, or t ha t  lie litid actual  kaowledge of the in- 
s ~ ~ l v e n c y  :IS defined by the  cdurt, a n d  t h a t  the  opinicii of bank 
aucliturs a i ~ d  examiners is  not coi ic lus i r~ .  Ib id .  

c 3 f i s u p p l i c u t i o 1 ~  a n d  En~bezx lenzcn t  

1. \There on the t r ia l  of a bank l lwsident for  conspiracy t o  defraud a 
coulitx bj- having the  county issue i t s  uote and  deposit the ~)roceeds  
ill the  bank w l ~ e n  the bank Jvas insolvei~t,  arid evideiice is  ~ ) rog r r ly  
admit ted  tha t  the  pres idmt  was  heavily indebted to t he  bank and 
11:ltl a n  overdraft  i n  a large amoun t :  Held,  the  exclusion of testi- 
niui~q- t h a t  the  president had  given the  receiver of the l ~ n n k  a 
dwd of t rus t  on property to  secure the  bank against  loss oti 
account of any sums .  h e  might o\re t h e  bank is  not error.  AS. ,c. 
Shipmnn,  518. 

d Palsc  E n t r i e s  071 Uoolis of Bu11k 

1. The essential elements consti tuting a s ta tu tory  offense must  be 
sufficiently set  out ill the  i;idictnient whether t h e  language of the  
indictment follows the s ta tu te  or not, and  in this respect tlie object 
of tlie s ta tu te  may be re lerant  upon the question, and the i i l ter~t 
arid purpose of IS. C. Code, 224(e ) ,  is  to prevent the deception 
of the  officers of the  bank or tlie depletion of i t s  assets o r  i i ~ j u r y  
of i t s  business by falsificaticx~ of the  bank's books by i t s  officers 
or employees, and  a n  indictment for  the  offeiise is  not sufficient 
which merely charges such falsification without s h o r i n g  tha t  the  
false entries were material  or affected the  interest  of the ba116 o r  
deceived i t s  officers. S .  c. Cole, 692. 
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BATHING RESORTS-Where lake  i s  not operated for  profit rule of liability 
of proprietors of bathing resorts does not  apply see Xegligence A c 6. 

BILL O F  DISCOVERY. 

C Inspection of Writings. 

a Right  thereto in General 

1. Whether  t he  t r ia l  court  shall  g r an t  a n  order  for  t he  inspection of 
writ ings upon a sufficient affidavit rests i n  h is  sound discretion. 
Dfcnlap v. Guarantu Go., 651. 

7) Af ldnc i t s ,  Procedure and Ol'der 

1. C. S., 1823, supersedes t h e  equitable bill of discoverr and should he 
liberally construed, but the  former practice is  a mater ia l  aid in 
t he  construction of t he  s ta tu te ,  and  the  fundamenla l  requirements 
of tlie s ta tu te  must be compliecl with,  and  the  affidavit supporting 
tlie order must  sufficiently designate the  writ ings sought to be 
inspected and show t h a t  they a r e  material  to the  inquiry, and  where 
t h e  affidavit is  insufficient the  order based thci,eon i s  inralid.  
Dli~rlnl) z'. Gttarant l~  Co., 631. 

'7. Where a n  affidavit filed by a par ty  a s  the  basis for his motion for  
the  irirpection of writ ings s ta tes  t ha t  the  adverse par ty  h a s  in his 
pos~cs- ion  certain papers pertinent antl relative t o  tlie merits  of t h e  
action, and  asks  fo r  the  inspection of certain reports between the  
ndvcrsc par ty  and  his  agent and  certain corresgondence between 
various persons, n i t hou t  any statement of fac ts  showing t h a t  tlie 
p a ~ w r s  were material  o r  any  allegation or proof t h a t  such papers 
existed or t h a t  their  contents were Itnonn. anrl tlic writing- a r e  
not sufficiently described to  enable the court  to determine their  
rclt.rnncg anrl ~na te r i a l i t y  : Held ,  the  nffidarit fai ls  to  comply x i t h  
tllc s ta tu tory  r ~ q u i r e m e n t s  and  the  order of t he  court based thereon 
grant ing  thc  motion i s  insufficient, and on appeal t he  order \rill 
be s ~ t  aside. Ibid.  

nIT.1, O F  PARTICTTARS see I n d i c t m ~ n t  D. 

1. TVhcre tlic crrditor of a corporation accepts i ts  notes endorsed by i t s  
~ t o c l i h o l d e r ~  and directors in settlement of the debt he  extends 
the  matur i ty  of the  debt and  gives up his r ieht  to reduce t l i ~  debt 
to j~ i r lnncnt  until a f t e r  t he  matur i ty  of the  notes, antl t he  enrlorse- 
ment  of such notes by a stockholder and president of the  corpora- 
tiou is  s n p ~ m t e d  by a legal consideration, and  h e  i s  liable thereon 
although a t  the  t ime of the  endorsement Ile did not havc sufficient 
mental  capacity to make t h e  endorscment, tlie p tyee  having no  
notice of such mental  incapacity. Scarcy u. Hammct t ,  42. 

1. Where cndorser does not have sufficient mental  capacity to esecute 
contract  his endorsement is  not binding on h im unless he, indi- 
vidually, received consideration. Searcu v. H a m m e l t ,  42. 



INDEX. 885 

B Negotiability and Transfer. 

c Znstrumcnts Segotiable 

1. A bond which is negotiable in its origin continues to be negotiable 
until i t  is discharged by payment or otherwise, unless there is a 
restrictive endorsement by a holder thereof. C. S., 3028. Thomas 
u. De Jfoss, 646. 

2. Where a bond is a negotiable instrument under the laws of this 
State, C. S., 2982, provisions therein that  the bond should be pay- 
able to bearer, or if registered to the registered holder only, and 
provisions for an extension of time, upon application of the maker, 
in the discretion of trustee in  the deed of trust securing it ,  does 
not change its negotiable character, since a holder in due course 
does not forfeit his rights against the maker by the registration 
of the bond in his option, and unless an extension is granted under 
the terms of tlle bond it  is payable a t  a fixed time according to 
its tenor. Ib id .  

3. Where a bond secured by a deed of trust is in all respects negotiable 
its negotiable character is not affected by provisions in the deed 
of trust incorporated in the bond by reference thereto that sums 
paid by the trustee or holder of the bond for taxes or insurance 
should be deemed principal money and secured by the deed of trust, 
the provisions of the deed of trust stipulating only that  such sums 
should be secured thereby but not added to the amount of the 
bond, and the b ~ n d  is in a sum certain and is negotiable. Ibid. 

O Payment and Discharge. (Eights of sureties to contribution upon pay- 
ment see Contribution h a.)  

a Agreements for Payment from Particular Fund 

1. Where a father conveys his lands to certain of his children who 
execute notes pa3able to a bank secured by a deed of trust on the 
lands in which the president of the bank is trustee, Bnd the pro- 
ceeds of the notes are used to reduce the father's indebtedness a t  
the bank in order to bring it  within the amount the bank could 
loan to one inidiriclual, in a n  action on the notes: Held, parol 
evidence is admissib!e to show that a t  the time of the executioli 
of the notes it  was agreed that they should be paid out of the 
proceeds of the land, it apgearing that the children were acting 
solely for the benefit of their father in the execution of the notes 
and that they received no consideration therefor and had no 
equitable interest in tlle lands, and that the whole transaction 
was iu effect an indirect mortgage by the father negotiated by 
the president of the bank for the protection of the bank and the 
esclusive benefit of the father. Stack w. Stack, 461. 

(a Payment to Collecting Agent 

1. Evidence of payment to collecting agent held sufficient to be sub- 
mitted to jury. Acceptance Corp. v. Fle tcha ,  170; Edmundson 
v. Tl'oote?z, 304. 
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RILLS AR'D XOTES-Co?~tinued. 
H Actions on Notes (Election of remedies between action on account and 

on note given therefor see Election of Remedies A d 1). 

a Presumptions a??& Burdell of Proof 
1. The possession by plaintiff of promissory notes ,,ued on raises a 

presumption that he has the riyht to recover tlereon, rebuttable 
hy the defendant's evidence. Comb, of Banks v. Johnson, 387; 
Thompson ?j. Johnsou, 817. 

2. The burden is on the maker to prove failure of consideration when 
relied on by him in an action by the payee of the. note. Fertilizer 
Co. 2'. Slimmercll, 533. 

b Pleadings 
1. The payee or endorsee of a negotiable instrument if: prima facie the 

holder and owner, and entitled to sue thereon, and  in an action 
by the pnyee, a demurrer on the ground that the complaint failed to 
allege that the plaintiff was the owner or holder of the note is 
properly overruled, it being for the defendant to slion. the contrary 
as  a defensc. Thompson v. Johnson, 817. 

I Checks. 
b Rights and Liabilities of Drawer, Page?, Bank of Deposit, a ~ d  Balrks 

in Course of Collection 
1. A check is only conditional payment, but the payte must esercise 

due diligence in presenting it for payment, and nhere his failure 
to  exercise such diligence causes loss he must suffer it ,  due dili- 
gence being determined in accordance with the facts and circum- 
qtances of each particular case, C. S., 3168, 2978, and nhere upon 
a motion to set aside a judgment for surprise and excusable neglect, 
C. S., 600, it  appears that the movant's neglect war; excusable, and 
that his defense was that  the plaintiff's agent \Tent to the drawee 
bank to cash the defendant's check, saw there was a run on the 
b:l~lli, and stood in line in front of the paying teller's window from 
10:30 a.m. to 1 :00 p.m. without getting the check cashed, that the 
hank did not close until 2 :00 p.m., and i t  is found as  a fact that  
others standing in line behind the plaintiff's agert, and who re- 
mained in line, cashed their checks: Held, an order denying the 
defendant's motion to set aside the judgment on the ground that 
the defendant had not showed a meritorious defense is error. 
Chewolet Co. v. Ingle, 159. 

2. Where the trial court finds upon sufficient evidence that the plaintiff 
ordered the trust d e p a r t m ~ n t  of a bank to purchase certain stock 
for her and that the order was executed by a brokerage company 
a t  the instance of the bank, that upon notification to the bank of 
the execution of the order the bank sent the brokerage company 
a check for the full purchase price and notified it  of the name 
of the purchaser, and immediately charged the check to the plain- 
tiff's account, that the brokerage company deposited the check in 
the same bank and that  the bank credited the account of the 
brokerage company with the amount of the check before the end 
of the day's business and notified the company of 1he deposit, all 
in accordance with the regular course of dealin&: between the 
parties, and that the bank was insolvent and closed its doors the 
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BILLS AN11 NOTES I b-Continued. 
next day:  Held,  the money represented by the check passed from 
the plaintiff to the brokerage company and was subject to its 
orders until the closing of the bank, and the stock so purchased was 
the property of the plaintiff, and where the brokerage company has 
refused to deliver it  and has resold it  and retained the money from 
the resale, it is liable to the plaintiff for the amount of the loss 
sustained by her. Kelley v. Clark Co., 750. 

BLOODHOUR'DS see Criminal Law G o. 

BONDS-Segotiability of see Bills and Notes B c ;  Taxation see Taxation; 
Rights against bonds executed under suspentled sentence see Criminal 
Law K a 1, 2. 

BOUIUDARIES see Deeds and Conveyances D. 

BREACH O F  THE PEACE. 
B Peace Bonds. 

a Procedure 
1. Where a justice of the peace has acquitted the defendant upon a 

warrant charging only a simple assault, he is without authority 
to put the defendant under a peace bond unless the statutory 
procedure relating thereto has been complied with. A. z'. Jf111~rick, 
688. 

BROKERS. 
A Creation and Incidents of the Relationshil). 

c Powers and Authority of Brokfl8 
1. Where, under a n  agreement nit11 the owner, an agent has subdivided 

and sold certain land a t  public auction on certain terms of pay- 
ment, and a purchaser a t  the sale has given notes secured by a 
mortgage payable to the owner, the agent has no authority to agree 
to rescind the sale and cancel the notes upon a conveyance of the 
property to the agent unless the owner cons~nts  to or ratifies 
the transaction, and when this has been done without the owner's 
knowledge he may successfully maintain an action on the notes 
against the purchaser a t  the sale to recover the deficiency after 
foreclosure of the mortgage according to its terms and the applica- 
tion of the proceeds of the sale to the notes. Strowd v. Whitfield, 
732. 

D Right to Compensation. 
b Upon Securing Purchaser: Arbitrary Refusal of Prilzcipal to Bell 

1. Where the plaintiff and defendant have entered into a written con- 
tract for the division of profits from the sale of land owned by 
the defendant if the plaintiff should procure a purchaser a t  a 
reasonable price, the reasonableness of the price is not one to be 
arbitrarily determined by the defendant, and where there is evi- 
dence tending to show that the plaintiB had procured a purchaser 
ready, able and willing to pay a reasonable price, the reasonableness 
of the price offered is to be determined by the jury under proper 
instructions from the court, and the plaintiff may recover his 
commissions if the defendant arbitrarily refused to accept the 
offers procured. lngle u. ween, 116. 
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BROKERS-Cotltiti ucd. 
E Actions for  Commissions. 

d E v i d e w c  
1. I n  a n  action on a contract  providing for  a d i v i ~ i o n  of llrofits from the  

sa le  of land onnetl  by the  defenclant if tlie p la in t i f  should procure 
a purchaser a t  a satisfactory price within a certtrill timc, testimony 
of proposcd purchasers proc'ured by the plaintiff t ha t  they mere 
ready, able and ni l l ing  to  perform their offer of purchase \ \ i thil l  
the  t ime specified is compctellt upon the question of the defendant 's  
a rb i t r a r i~ l e s s  ill refusing to sell. Iuglf c .  Grcct~ .  116. 

2,  Where i t  is  material  upon the tr ial  a s  to whether :I l~nrcllaser of 
lnnds procured by tht' [ l la i~~t i f f  untlw his contract  11 it11 the  defpntl- 
an t ,  offered n reasoiulble llrice for the  T o c ~ s  i n  quo, i t  is  vompetent 
for  n witness having esperience and observatioll -o testify to the 
value of tlie land a t  the  t ime of the  oEer to buy, the l~rolwt ive  
forcr of the testimony b e i ~ ~ g  for  t he  jury. Ibid.  

BCILDISG A S D  L O A S  ASSOCIATIOR'S. 

u Rights atttl Liabilitirs of Bor ro~c ing  Stockholdfr ,~  
1. \Vlwrc ill 311 action by a receiver of' a building ant1 lotul :~sstrcintioli 

the issue is  raised a s  to \ vh r t l~e r  the defeutlai~t had mntlc p:ry- 
meiits in m m t h l y  i~ lu ta l lments  on  the amount 1)orrowrtl from tht' 
associutioi~ or \ ~ h e t h e r  the payments w r r r  i ~ ~ s t n l l m t w t ~  011 stovlc 
purchnseil by h i m :  l lc ld ,  t he  issue should be subn~iPted to  the jury,  
:111(1 if it s l i o ~ l d  find tha t  the defendant \\-as a sl~areliolcler he  i s  
not entitled t o  have the amounts paid by him on his stock cwtlitetl 
to h is  indebtetl~wss to t he  association. I'clctt 1:. K i ~ ~ y l ,  171. 

B C R D E S  O F  P R O O F  see Evidence C, Criminal Law G a .  

L'ANCEr,I,ATIOS A S D  RESCISSIOX O F  IKSTRUfiIESTS. 
A Right of Action a n d  Defenses. 

b F o r  Fruitd 
1. Where, in a n  action for tlie cancellation of certaili deeds on the  

groulid t ha t  their  esecntion was  procured by false and fraudulent 
representations a s  to the value of stock given by tlw granter  to the 
grantor  in consideration of the  deeds, i t  appears tha t  certain of tlie 
deeiis were esecuted sometime a f t e r  the esecution of the first 
deeds, and  tha t  t he  stock in  tlie same c o r p o r a t i o ~ ~  \vas given in 
consitlcration in both trnllsacticlls : Held, the grantor had ample 
opl)ortunity hetneen the  dates  of the  transactions to investigate the  
value of the  stock uninfluenced by the  representations of the  
grantee,  and the  instructions of the  tr ial  c o u ~ t  in a x o r d  with this 
princil~le nil1 not be held for  error.  B r o m  v. Fecttherstow, 360. 

2. While a ccntract  may ordinarily be set aside for fi.auc1, misrty~re- 
sentatioiis of a promissory nature  a r e  not embraced ill the  rule. 

Colt Co. v. *Yortcood, 819. 

13 Proceedings and Relief. 
d Evidence 

1. I n  a n  action for the cancellation of certain deeds upon allegations 
thnt t he  execution of t h e  deeds was  procured by false and f'raudu- 
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l rn t  rrpresentations a s  to  the ~ u l u e  of certain stock given by the  
grantee to the grantor in consideration of the  deeds, e ~ i d e n c e  a s  
to  actb of t he  stockholtlerb of the corlroration relating to the  sale 
uf the corporate property a r e  incoml~etent a s  evidence of the  value 
of the  stock a t  the  t ime of the  t ransfer  when the meeting a t  
\\liic.h iuch action \ \ a s  taken b) the stockholders n a s  held many 
nloriths a f t e r  the  t ransfer  of thc stock to the  plaintiff. B r o t m  V .  

Bec~therstonc, 36'3. 

e Kiylttr and  Stutt tr  of Par t ies  C poi1 Cu~rcc'llutiorl of I ? 1 s t r ~ ) ? ~ ~ ) t t  
1. T h e  object of a judgment rendered in favor of the plaintilt' i11 a11 

actit n fo r  the  canrellation of certain deeds fo r  f r aud  is to put 
the  parties 111 stctiu quo,  and  n h e r e  t he  conqideratiou for the deed 
is  certain stock in :I corporatiou and  the grantor  tenders the  re- 
turn  of the stock to the grantee  \\it11 the  aniount of the  d i l idends  
thereon since the  t ransfer ,  and  there is  no evideuce tha t  the  value 
of the  stock hat1 been decrenqed I)$ an)  ac t  of the grantor  since the  
tmnsfcr ,  the  judgment should order t he  cancellation of the deeds 
a n d  the return of the i twk,  and  n juclgment ordcring the  cancclla- 
t ~ o n  of t he  deeds and or t l r r i~ lg  the  grantor  to 11ay the grJntee  the  
value of the  vtock a t  the  date  of t he  t ransfer  is  erroneous. B r o t c ~ ~  0. 

Feuthef-sto~w, 369. 

CHARACTER EVIDESC'E see Criminal La\\  G c. 

CHATTICL JlORT(:AGES (C'ontlitional Sales see Conditional Sales : contract 
held pledge and not chattel  mortgage s r e  Pledges A d 1; right of mort-  
gagee up011 sale of property for tuxes see Taxation 13 f ) .  

I3 Lien and  Priori ty.  
(1 A s  Algar)tst Other L i ( m  and C'lutins 

1. \\'here the  p u ~ c l l a s r r  of a11 auttrmolrile i igns a title-retaining contract 
to secure t he  halance of the  purcliaw l~r ice ,  and,  pllor to ruakiug 
the  do~\11 11ajnlent and  the  deliver) of t he  car,  executes a chattel  
mortgage theleon t o  a th i rd  perhon to secure money borrowed, and  
the  cllattrl mortgapt. i.; registered prior to t he  ~eg i s t r a t i on  of the  
title-rrtwining contrac t :  Held,  t h e  lien of the  chattel  mortgage is  
su l~er ior  to t h a t  of t he  title-retainirlg contract. C. S., 3311, 3312. 
Jot d a , ~  21. Wrtmtcr, 279. 

CHECKS see Bills and  Kotes I. 

C I T I E S  AKI) TOWKS see  Municipal Corporations. 

CLERKS C)F COGRT. 

C Jurisdiction nud Po\vers (Clerk has  no  authority to receive payment of 
mortgage for  mortgagee see Mortgages G a ) .  

( I  I n  General 
1. Although Art.  I\', see. 17, of the  Constitution of 1868 relating to  t he  

probate jurisdictinrl of the  clerks of the  Superior Courts was  
str icken out  of the  Constitution of 1873, and the  Constitution does 
not now prescribe the  jurisdiction of clerks, t he  clerks now perform 
t h e  duties formerly pertaining to the  office of judges of probate, 
and  such jurisdiction i s  exercised separa te  and dist inct  from 
their  general duties a s  clerks. C. S., 1, 938(14). I)L r e  Esta te  of 
Styers,  715. 
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C0;IIJIOA' IAW. 
d Present Vorce and  ERect. 

n I n  G'cuovl  

1. The contmon law l)revailing before tlie i~do l~ r ion  of our Constitution 
:~nt l  wl~icll  \vns not  destructive of, rty)ugnaiit t2, or iucmsistell t  
\vitli the  freedom and inclepenilencc uf the  S t a t e  und which lins 
not become obsolete is  in full  force in th is  State,  C'. S., 970, unless 
it lias becn reljcalcd, abrogxtecl, or niodifi t~l  by s ta tu te ,  bu t  those 
])arts  of the  comnion law \vliic.ll nre  cmbetltlcd ill our Constitution 
a r c  ncrt su1,jcc.t to r rpeal  or moditicntiou by st>ttu:c. S. r .  Jlifchcll. 
430. 

COJIPI3SSATIOS ACT stLc JInslcr ;nid Servant E'. 

COJII'ROJIISI.: A S D  SETTIXZIEST.  
A Transactions Operating a s  Compromise a i ~ d  Wc'ttlcluent. 

. l w c l ~ f t r ~ ~ c c  of Chcc'li Sfntiiig f o r  F u l l  P a y i n o ~ t  o r  8cttlr.1)zott 
1. IVltcrc :I s t ; ~ t e n ~ c ~ ~ t t  is  sent of n dislm1:rtl i~ccount slio\ving a btilance 

duc in a ccsrtai~i :rnlouilt accoiull:~uicd 1)y :I chtck tliervfor pur- 
lrorting to  be in full  scttlenient, tlic payee by accelltin:: tlie clieck 
and r ece i~ i i i g  tlie money cffccts a settlement and  is bountl thereby 
in  the  absence of f raud,  ctc. I l u r r i s  1 ' .  Iit'~occ~d~~, 4%'. 

2 .  IVlierc a dispute ar ises  between the  l ~ a r t i e s  to ;t :.oiltri~(:t 1111d the  
par ty  to he clinrgetl tenders a clieck 1)nrl)orting to be in full  settle- 
nlent t l~ertwf except for  cnic enumt~ratetl  i tem, tlie accrptnucc of 
tlic clieck constitutes n full  sett lement of the  n .a t ter  except fo r  
the mumerate t l  item, and  wlietl~cr a controversy 11ad arisen before 
the  tender of the cllrck is a n  issue of fac t  for  tlic jury,  but where 
the  testimony of the  ])arty denying such settl~?merit is  to the  
cKec.t t h a t  such dispute h a s  arisen prior to the t e~ lde r  of the  check 
a directed verdict on the  issue i s  not error,  and  1.11e fac t  tha t  t he  
c k d r  la ter  tendered in full  sett lement of the  i tem csce1)tcd in 
t h e  first  \Tas rcfused does not  a l t w  this result. Bradslr.c~c u. 
C O U ~ C I ' ,  796. 

COSDITIOSAL SALES see Sales I. 

COKFESSIOSS see C'riminal L a w  G 1. 

COSSOLIDATED STATUTES A S D  N. C. CODE ( J l i ch i e ) .  ( F o r  convenience 
in annotating.  Construction and  operation of s ta tu tes  secm Sta tu tes . )  

C .  S. (OR CODE) .  
SEC. 

1, 938(14) .  Duties of clerk in appointing and removin;: administrators 
a r e  separate from general  duties. In  r e  Es t a t e  of Styers,  715. 

74, SO. Where personalty i s  insufficient to pay debts of e!;tate realty may  
be sold under order of court ,  and  heirs a t  lalv t ake  realty subject 
to  the  debts. Acwy  v. Guy, 152. 

137. Provision in Compensation Act for  payment of awards  is  s ta tu tory  
modification of distribution s ta tu te .  ITeacner v.  Li'tlcolnton, 400. 

137(6) .  Does not affect fa ther ' s  preferential  r ight to m a i i t a i n  action fo r  
mutilat ion of dead body of child. ij'tephensot~ v. Llulce University, 
624. 
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C. S. (OR ( ' o I ) E ) - C o ~ t t ~ ) t u ~ d .  
SEC. 
160. Only personal ieprrsentative may brmg action for  wroiigful death.  

Urowil v. H R . 2.76. Perhonal representative may insti tute action 
for  drat11 o f  clmplopee pending a u a r d .  I'htfcr c. Berrlt, 355. 

2 1 6 ( n ) .  Definition of "inso1~-encp" of bank held correct. A'. c. Shipma)/ ,  
515. 

218(c ) .  I kpo i i t o r  l~rewrit i l lg check over counter and  obtaining d ra f t  on 
;inother bank held not entitled to preference. Illorecock r. Hood, 
221. Ordinarily onl) issue of fac t  t ha t  may be raised on appeal 
f rom stntutory aicessuient of bank stock i i  the  h u e  of oxnership.  
Corporatio)! C'ommzssto~~ 2.. VcLPun, T i .  

2 1 9 ( a ) .  O n n e r  of s t t ck  is  liable for  statutory a i s e sw~e i i t  and books of 
bank a r e  prima facie evidence of ontlership. Corporation C o m -  
mzssiotl v. UcLc'an, T i .  

220(d ) ,  291 (11). Evidence in th is  case held inuufficient t o  sustain action 
against  ofiicer5 for nrongful  clepletion of assetu. Gordon 2 .  P o ~ d l e -  
tott. 241. 

224(e ) .  Indictment in this case for  making false entries held insufticient. 
S. c .  Cole, 592. 

?L'4(g). Atlmissibility of evidence in  prosecution under  this section. S .  Q. 

Brczca ,  187. 

2%. Irregulari ty in divorce proceedings iz not ground for declaring chil- 
dren by subsequent mar l iage  illegitimate. IZec,d v.  Blair ,  74.3. 

446, 461. Action bp perwnal  representative of deceased employee against  
third person does not aba t e  where insurance carrier is subrogated 
to administrator 's  right of action pending litigation. Phzfer v. 
Berry ,  358. 

473. Order t ha t  jury be d rawn  from body of another county rests in 
discretion of court. S .  2.. Hhtpma~z, 518. 

476, 547. Segligent fa i lure  of clerk t o  sign summons held formal  defect 
remedial by amendment.  Hoolier 2'. Forbes, 364. 

311 (4,  5 ) .  Defect of parties may he taken advantage  of by demurrer n h e n  
defect appeals  on face of complaint and  is  material .  S ims v. 
Dalton,  249. 

615. Plaintiff given right to move to amend af ter  demurrer  is  sustained 
in Supreme Court. VcKeel  2.. Lathma,  319. Where action i s  dis- 
missed fo r  misjoinder of parties and causes the  court  h a s  no 
jurisdiction t o  allow amendment.  Grady v. TYarretz, 638. 

515, 647. Upon receipt of certificate of reversal of judgment overruling de- 
mur re r  lower court  may allow amendment. Comr. of Banks  v. 
Harcey,  380. 

519. Only determinative issues of fac t  arising f rom pleadings and evidence 
must  be submitted to the  jury. Jeffrey8 v. Ins. Co., 368. 

542. Allegation t h a t  libelous mat ter  was  sent  through the  mails on  post 
card  i s  insufficient allegation of publication. McKeel v. Latham, 
319. 
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C. S. (OR CODE)-Continued. 
SEC. 
547, 507. Amendment in this case did not substantially change cause 

alleged and pleadings were not inconsistent. Ed cards Q. Tto'ner, 
628. 

560. JIotion for continuance is addressed 1.0 discretion of court. I n  rc 
B a ~ f k ,  251. 

564. Where charge fails to state evidence of party relative to material 
point a new trial will be anarded.  Vyers v. Foremail, 246. Where 
the court fails to instruct the jury as to application of law to the 
substantial features of the case a new tiial v7ill be awarded. 
Corn) .  of Banks c. J l i l l ~ ,  500. Charge stating facts in clear and 
concise manner and e~pla in ing  law arising therecn meets require- 
ments of the statute. S. 1'. Flenzi~fg, 312; I n  r e  Il i l l  of Beale, 618. 
I n  action to  set asicle deed on ground that  privat~: examination of 
wife had not been taken, instruction that  the statute should be 
abolished and that  a woman would not do anything she did not 
\ \ant  to do held prohibited expression of opinion by court. Aber- 
i t e t h ~  v. Trust Co., 46. 

367. 011 motion of nonsuit all evidence is tu be considered in light most 
favorable to plaintiff'. Pearso~t  v. Sales Co., 1 4 ;  d l m o ~ d  z'. Occola 
Vills, Im, 07. And only evidence favorable to plaintiff nil1 be con- 
sidered. Smith c. Craiiilc Co., 303. Evidence nhich raises mere 
suspicion or conjecture i s  insufticieut. &'uttot~ v. Herri)t, 309. Where 
defendant does not make motions for nonsuit in accordance with 
statutory provisions he waives question of suffici~ncy of evidence. 
Harr is  1;. Buie, 634. After reserving ruling on ro t ion  of nonsuit 
court may not set aside verdict for insuficieney of evidence a s  a 
matter of law. Batsoit 1;. Laundry, 560. 

6W. Motion to set aside must be made within one year and movant must 
show meritorious defense, and court's finding upon conflicting 
evidence that  movant had failed to show meritorious defense is 
conclusive. I'cllos 1;. Alleit, 375. Refusal of motion to set aside 
judgnlent for surprise, etc., held proper. Attderson v. Ins. Co., S 5 .  
Notion to set aside for failure of service properly refused where 
court finds as  fact upon supporting evidence t h ~ t  summons had 
been served. Hooker 1;. Forbes, 364. Upon evidence that  payee 
failed to use due diligence in presenting check finding that  drawer 
did not ha re  meritorious defense held error. Chewolet Co, v. Ingle, 
158. Wife's neglect to file answer upon assurance of husband that  
he would do so held excusable in joint action agajnst them. Bank 
v. Tzmter, 162. 

637. On appeal from order of clerk appointing adminifrtrator Superior 
Court may reverse order but should then remand the case. 
I n  re  Estate  of Styers, 715. 

673, 1637. Plaintiff suggesting fraud in defendant's affida17it of insolvency 
must sufficiently allege and prove fraud. Hayes z; Lancaster, 515. 

677(3, 4 ) .  Execution will not lie against interest of cesr'ui que trust in 
property held by trustee in active trust. Patrick v .  Beattu, 454. 
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C. S. (OR CODE)-Continued. 

SEC. 
711, 712, 719, 667, 668. Supplemental proceedings must be instituted with- 

in three years from issuance of execution. Harvester Co. v. Brock- 
well, 805. 

896. Tender of amount due does not vary rule that  where plaintiff is  
entitled to recover any amount nonsuit may not be entered. Penn 
v. King, 174. 

970, Common law prevailing before adoption of the Constitution is in 
force in this State unless modified by statute. S. v. Mitchell, 440. 

1023, 249. Indictment against State Bank Examiner and members of Cor- 
poration Commission must be found by Wake grand jury. S. v. 
Mitchell, 440. 

1035(2).  Local telephone exchange is subject to control and regulation of 
Corporation Commission, 610. 

1241, 1248. Costs follow judgment and were correctly taxed against plaintiff 
in this case. Bundy v. Credit Co., 604. 

1416. Judgment may be affirmed without extended opinion. Rogen v. Luff, 
819. 

1417. After affirmance of judgment by Supreme Court the Superior Court 
has jurisdiction to hear motion for new trial. S.  v. Cox, 378. 
Upon receipt of certificate of reversal of judgment overruling de- 
murrer the lower court may allow amendment. Comr. of Banks 
v. Hamcy, 380. 

1481, 4215. hlagistrate has exclusive jurisdiction of simple assault. S. v. 
Xyriek, 688. 

1608. Legislature may create courts inferior to Superior Courts if provision 
is made for appeal to Superior Courts. Jonea v. Oil Co., 328. 

1608(cc).  Jurisdiction of Superior Court on appeals from general county 
court is appellate. Baker v. Clayton, 741. 

1609, 1610. Instrument in this case was deed of trust and not assignment 
for benefit of creditors and filing of a n  inventory by trustee was 
not necessary. C m r .  of Banks v. Turnage, 4%. 

1654. Heirs a t  law take only undevised inheritance of which ancestor was 
seized a t  time of death. Gosney v. McCullers, 326. 

1744. Persons not i n  essc, properly represented, are concluded by judgment 
relating to contingent interests. Spencer v, McCteneghan, 662. 

1823. Affidavit for inspection of writings must sufficiently describe papers 
and show their materiality. Dunlap v. Guaranty Co., 651. 

2241, 5039(3).  Writ of habeas corpus for custody of minor child held gov- 
erned by C. S., 2241, and respondent's motion for removal to  
juvenile court was properly refused. In r e  TenHoopen, 223. 

2336: Requirement that  names of witnesses be marked on indictment is  
directory. S. v. Avant, 680. 

2338, 4635. Persons summoned by sheriff in his discretion for special venire 
a re  subject to same challenges for cause a s  tales jurors. S. v. 
Avant, 680. 
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C. 8. (OR CODE)--Continued. 
SEC. 

2438. Notice to owner before payment by him is necessary to lien for ma- 
terial furnished. Brown 2;. Hotel Corp., 82. 

2446. Local statute proriding that provisions of this act should be read 
into bonds for private construction held invalid. Plott v. Ferguson, 
446. Provision that  action on bond should be brought within reason- 
able time held valid. Horne-Wilson Go. v. Surety Co., 73. 

2470. Whether notice of claim of lien was filed within statutory time held 
for jury upon evidence that later work was done under original 
contract. Beaman v. Hotel Corp., 418. 

2621(45, 46, 51, 54, 55) .  Violation of safety statute is negligence per se. 
King v. Pope, 554. 

2621(46). Driver's failure to keep car under control r,o that he could 
observe statute held contributory negligence barring recovery 
against railroad. Hinnant v. R. R., 489. 

2621(46). Does not apply to civil suit  for damages. Piner v. Richter, 573. 

2621(60).. Instruction in this case a s  to right of way a t  street intersection 
held correct. Piner 2;. Richter, 573. 

2707. Assessment for widening street under contract with Highway Com- 
mission without petition of majority of owners held invalid. 
Sechriest v. Thomascille, 108. 

( 2 ) ,  2938(2). Issuance of refunding bonds under provisions of the 
statutes need not be submitted to voters. Bolich 4) .  Winston-Salem, 
786. 

( l b ) .  Governing body of town may fix maturity of refunding bonds. 
Bolich v. Winston-Salem, 786. 

2982. Provisions in bond in this case held not to render i t  nonnegotiable. 
Thomas v.  De Moss, 646. 

3028. Instrument negotiable in  its origin continues negotiable until i ts 
discharge in absence of restrictive endorsement. Thomas v. De 
ilfoss, 646. 

3168, 2978. Check must be presented for payment within reasonable time. 
Checrolet Co. v .  Ingle, 15'8. 

33Ol(a).  Where mortgage is given to secure endorsers on mortgagor's 
separate note to bank, acknowledgment by bank offlcial is valid. 
Watkins v. Simonds, 746. 

3309. Unregistered deed, good as  between the parties, is valid a s  against 
creditors of heirs a t  law of the grantor. Gosney v. McCullera, 
326. 

Where grantor conveys land by registered deed creating easement in 
land reserved by grantor, his grantee is entitled to the easement 
unaffected by an unregistered contract to convey the reserved land 
executed prior to  the deed. Walker v. Phelpa, 344. 

3311. Transaction in this case held to constitute pledge and registration 
was not necessary. Bundy v.  Credit Co., 604. 
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C. S. (OR CODE) -Conti~zued. 

SEC. 
3311, 3312. Prior registered chattel mortgage has priority of lien over 

subsequently registered conditional sales contract. Jo?'dan v. W e t -  
m u r ,  279. 

3312. Subsequent purchaser acquired property free from lien of unregistered 
conditional sales contract. Brolcn v. Hotel  Corp., 82. 

3411(b). Mere possession of whiskey a t  time of accident will not bar re- 
covery under Compensation Act. Jackson v. Creamcrll, 196. 

3663, 3561. Register of deeds is required to properly register all instru- 
ments properly filed for registration and is liable for negligent 
failure to properly index mortgage. Tratkins v. Simonds ,  746. 

3846. Statute applies only ~vhcn  width of street and regular highway are  
the same. Secltricst v. Thomasvil le,  108. 

3846(v). Hcld,  in this action the complaint suficiently alleged that the 
required notice had been given surety. Bank  z'. Slcl'ctg Co., 1-18, 

4100. In  this case husb,and died seized of beneficial interest in lands and 
\vidow was entitled to dower therein. Stack  9 .  S tack ,  462. 

4131. Paper-writing in this case held sufficient in form to constitute a 
holographic will. I n  rc  1l.ill of Ro~r-land,  373. 

4130, 4158. Prtrhnte in common form is ex  parte and co~~clusive until at- 
tacked by caveat proceedi~igs. I n  re  Trill of R O Z C I U U ~ ,  373. 

4166. Lapsed legacy is thro\vn into residuary clause and docs not go to next 
of kin. Stcz'cnson v. Trus t  Co., 92. 

4200. Where all evidence shows that crime was first degree mmder failure 
to instruct as  to less degrees is not error. S .  v. Jfym.8, 361; S. v. 
D@?11ze11, 782. 

4201. Court may fix maximum and minimum sentence within statutory 
limits in his discretion. S .  z'. Fleming, 512. 

4226. Testimony of conversation relative to abortion prior to time in con- 
troversy held incompetent. S .  v. B r o z c ~ ~ ,  220. 

424'7. Evidence held insufficient to he submitted to jury in prosecutiou under 
this section. S .  z'. Church,  692. 

4245. Indictment need not specify anx particular fraudulent purpose for 
burning dwelling-house. S. v. Borr ison ,  60. 

4250. Recent possession of stolen property raises no presumption of guilt 
of receiving stolen property knowing i t  to have been stolen. 8 .  v. 
Best ,  9. 

4270. Definition of "wilfully and corruptly" in instruction in this case held 
correct. S .  z'. Shipman,  518. 

4274(a) .  In  prosecution under the statute fraudulent intent is essential 
element and must be found by jury. S .  2;. Kawls ,  397. 

4276. Essential element of fraudulent intent may be inferred from circum- 
stances. S .  v. Lancaster,  204. 

4309. Evidence held insufficient to show that  defendant set out fire on 
lands without notice to adjoining landowners. Su i ton  v. Herrim, 
599. 
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SEC. 

4339. Subsequent marr iage  does not discharge judgment entered in prose- 
cution for  seduction. S.  2:. ~I l cKay ,  470. 

4600, 4606. Indictment mus t  be found, ordinarily,  by grand jury of county 
wherein offense was  committed. S .  v. Vitchell, 443. 

4610, 46133. Refined technicalities have been abolished. S .  v. Vorvisotl, 60. 

4611. Where bill i s  properly returned in to  court  endorsement thereon a s  
t rue  bill is  not  necessary. S .  v. Aran t ,  6SO. 

4613. Bill of particulars cannot supply essential requirements of indict- 
ment. S. v. Cole, 592. 

4622. Consolidation of action a f t e r  beginning of t r ia l  held prejudicial and  
reversible error.  AS'. c. Rice, 411. 

4623. Does not apply where  indictment is  fundamentally deficient. S .  v. 
Cole, 592. 

4643. U l ~ o n  motion of nonsuit all evidence i s  to  be  considered in light most 
favorable to State.  S .  c. Shipman, 518. 

4640. S t a t e  may  not  appeal from judgment of magistrate acquitt ing de- 
fendant  of simple assault .  S'. c. Vyrick,  688. 

-1659. Judglncnt in this case held sufficient to meet requirements of the 
statutes.  8. c. E d l ~ c u ,  706. 

63S2(e) .  Agrecluen'c for joint control of gunrclianshil) fu:itls by guardian 
and sure ty  will be presumed to come witllin t he  ljrol-isions of 
t he  act. Leotlnrd c. lor ,? ,  704. 

7056. T n s  sale of personal property without notice to  regiljtcred mortgagee 
is  void. V a c h i t ~ c  l l 'orks Y. I f~tbbnr t l ,  723. 

7992, 5010, 8014, S026, 5027. T a x  certificate is  presumptive e~ic lence  of regu- 
la r i ty  uf l~ruceedings. Orn>tgc C o ~ i l ~ t y  v. 1l.ilsot1, 424. 

SWS, 8036. Sui t  i n  na ture  of foreclosure is  esclusire r cme~ ly  on t a s  certifi- 
catt,. 0rat1(je C'orttt tu z'. 117ilso~l. 424. 

6037. I n  prc:ceetlings to foreclose t a s  certificate only l i s tx l  owners, their  
wives or l iusbm~de, must  be served with summons Ornngc Coliirtu 
t-. l l~ i l sou,  424, 

80Sl ( r ) .  Liability of employer under Comljensation Act is esclusive and  he  
may not be held liable a s  joint tw't-fcnsor. Broz r )~  c. I t .  IZ., 236;  
I looccr  v. I n d ~ m ~ r i t y  Co., 653. Insurance carrithr paying a w a r d  
may m a i n t a i ~ ~  action against  th i rd  person. I 'hifw C. Rerru,  388. 

SO81 ( u ) .  Coniyensation Act does not apply to business eml~loying less t han  
five regular workers. S?/cock c. Cooper, 500. \Vhr?re jurisdictional 
findings of Indust r ia l  Commission a re  not  suppo t e d  by evidence 
Superior Court should se t  aside award.  Depe?td~??~ts  of I'oole 1;. 

Aignzo?l, 152. 

6081(1111). Malpractice of physician employed by insurer is  pa r t  of in jury  
nnd i s  compensable a s  suc.11. Hoover c. Ilrdcmnit,l Co., 633. 

6081 ( p p ) .  Jurisdictional findings of fac t  a r e  revienable on appeal. dycocb 
v. Cooper, BOO. 
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CONSPIRACY. 
B Criminal Conspiracy. 

e Elements o f  the  Crime 
1. A criminal conspiracy is the unlawf'ul concurrence of two or more 

persons in a scheme or agreement to do a n  unlanful  act, or to do a 
lawful act in a n  unlawful n a y  or by unlawful means, and does 
not require the accomplishment of the purpose in contemplation 
o r  any overt act in  furtherance thereof. S. v. Shipman, 518. 

b Eaidmwe (Competency of acts or declarations of coconspirators see 
Criminal Lam G k )  

1. The fact of conspiracy to  defraud may be shown by circumstantial 
evidence; in the reception of such evidence upon the trial great 
latitude is alloned. S. v. Shipman, 318. 

2. Evidence of conspiracy to defraud county and misapplication of 
county funds held suficient. Ib fd .  

CONSTITUTIOS. 
ART. 

I ,  secs. 7 and 31. Local statute providing that provisions of C. S., 2446, 
be read into bonds for 1,rivate construction held unconstitutional a s  
creating special privilege and giving exclusive emoluments. Plott 
v. Ferguson, 446. 

I. sec. 12. Person must ansver  charge of crime only upon indictment, 
preientment or impachment ,  and indictment implies a n  indictment 
by grand jury a s  defined by common law. AS, t. Xitchell, 439. 
Superior Court may proceed only upon indictment nhere  magis- 
t ra te  binds defendant over. S .c. Jf~/rfCli. 68% 

I ,  see. 13. Defendant may be convicted only upon unanimous verdict, and 
defendant's motion for poll of jury entitles him to have each 
juror separately questioned as  to his assent. f i .  .c. Boger, 702. 

I ,  see. 36. Where judgment is surpended prolided defendant execute bond 
to secure pajment  of certain w m s  to procecutris, the  judgment 
is not void, but if bond is executed in exchange for prisoner's 
frectlom it  nould Iw invalid. X ~ e r s  c. Bnrtthardt, 40. 

IT,  sec. 2. Legislature may create courts inferior to Superior Courts if 
provision is made for appeal to Sulwior  Courts. Jones v. Oil GO., 
325. 

IT, wcs. 2 ant1 12 Industrial Commi~i ion is administrative agency, and 
Coml~encntion Act i s  constitutional. 1icav)tcr c. Lincol~tton, 400. 

IT ,  sec. 8. On appeal ill'criminal action Supreme Court is limited to matters 
of law or legal inference. S.  t. B m c e r ,  155. 

IT ,  sec. 17. Duties of clerk in appointing or removing administrators a r e  
separate from general duties. I n  re  Esta te  of Xtuers, 715. 

VII, see. 7. Refunding bonds issued in accordance v i t h  Municipal Finance 
Act need not be submitted to voters. Bolich t. TT'fnston-Salem, 
786. Cotton platform held not necessary m u n i c i ~ a l  expense and 
tonn  could not issue bonds thercfor without a rote of i ts electors. 
T17alher 1.. Faison, 601. 
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ART. 
IX .  Whether  local uni t  is administrative agency of S t a t e  is  determinative 

factor of i t s  r ight  to  issue bonds without vote. S~hooZ  Committee 
c. Taxpa!lers, 297, 382. 

CONSTITUTIONAL I,A\T-Constitutirrnnlity of C'oi~il~c~ns:ttioli Act see Master 
and  Servant  5' a 1 ; constitutional requirements in e s t a b l i ~ i h m e ~ ~ t  of courts 
inferior to Sugerior Courts see Courtq B a ;  constitutional requirements 
in taxation see Taxation A :  police p o t ~ e r s  w e  AIunicil~al ('orl)orntions 
H ;  imprisonment for  debt see Criminal LRJV I< b 1, 1); e x c l ~ s i v e  emolu- 
ments  and  monopolies see Principal and Surety A b 1; necessity for ill- 
dictmcnt or presentment see Indictment A ;  Due Process see Taxation 
H b 2. 

COSTRACTS (Sales see Sales ;  specific performance see Specific Perform- 
a n c c ;  Cancellation of, see Cancellation of Instrumenti; :  brokerage con- 
t rac ts  see Brokers ; contracts of executors o r  administr;ltors see Executors 
and  Administrators C c ) .  

B Construction and  Operation. 

1. The  ent i re  writ ten contract  will be construed a s  to i t s  relatcd terms 
and  expressions so a s  to effectuate the intent of the  parties.  Ingle 
c. G r e w ,  116. 

2. I n  construing a deed to the  mineral  r ights in lantl the method of 
mining recognized by the  original part ies beforc differences be- 
tween them may be received in evidence upou the question of the  
intent of tlie par t ies  in this respeclt. Bunks  c. X i u o a l  Corp., 
408. 

c As to Ti7hcfher Contract is E n t i r e  o r  Dicisible 

1. Where the  contract  for  t he  erection of a hotel building provides for  
tlie installation of a heavy screen, requirinq f'ac'ory fabrication, 
orcr a skylight, and  the  building is turned over to the o\\ ner \\ ith- 
out  i ts  installation a n d  thereafter the  owner clen~antls t ha t  i t  be 
installrd uncler the original contract  \vitliout e s t l n  compensation. 
and,  by arbi t ra t ion  under t hc  contract ,  t h e  ma t t e r  is  settled in 
favor of the  owncr :  Held,  t he  installation of th<, screen did not 
constitute a new and independent contract  but \ T X ~ ,  installed uncler 
the  original contract  of construction. Bennla~l  r .  Hofel Gorp., 
41s. 

F Actions on Contracts. 

a Par t i e s  

1. Alt l~ouqh the  promise of each of t he  parties to a contract  to  con- 
tr ibute to a common cause is  sufficient consideration fo r  t he  
promises of the  other parties thereto, where the  contract  i s  be- 
tween the stockholders of a corporation on a n  agreement between 
them to pap certain amounts  on the  corporation's note endorsed 
by them, and  the  creditors of the  cormrat ion  a r e  not  parties to the  
action, the  principle i s  not  germane. Supply Co c. Tvhitehurst, 
413. 



INDEX. 899 

COSTRACTS F-Con t imed .  
c Pleadings, E v i d o ~ c e  a n d  V a ~ i a n c e  

1. Where a n  employee of a da i ry  sues  h is  employer upon the contract  
of cmployrnent and  alleges t ha t  he  was  to  be  paid a fixed sum 
per month plus a division of the  profits when the  dai ry  was brought 
u p  to "A" grade,  the  admission of evidence a s  t o  t he  value of t h e  
services rendered nil1 not be held for  error,  there not  being such 
a rar iance  between allegation and  proof a s  to constitute prejudicial 
e r ror  to  the defendant. I Inr r i s  v. Buie, 634. 

CONTRIBUTIOPI' (Between tort-feasors see Tor t s  B b ;  indemnity contracts 
see I n d e m n i t ~ )  . 

A Right to  Enforce Contribution. 
a P a ~ m e r i f  of 07iligation of P f r s o ? ~  EqunZly Liable 

1. Contribution i s  enforceable only where t he  complaining sureties 
h a r e  made compulboiy ~ a y r n e n t ,  and  where i t  is  not  alleged t h a t  
t he  com1)l:linirig stileties h a r e  paid a n y  pa r t  of t h e  obliqation of 
another surety they a r e  not entitled to contribution f rom him. 
S u p p T ? ~  Co. v. Sl7h~teltrirst, 813. 

COKTROVERST JVITHOUT ACTIOS. 
C Operation and Effect. 

1. Where a defendant agrees t ha t  the  cour t  should render judgment 
according to ; tn agreed statenlcnt of fac ts  submitted to  i t  lie 
thereby waires  a11 defenses sc t  out  in the answer  theretofore filed. 
Guarantg  C O .  .c. Hill, 235. 

CONVICTS-Liahilitx of cmplo,yers of. for  injuries to see Master and  Se r r an t  
C a 1. 2. 

CORPORATIOX CO1\IJIISSIOS (Indictment o f  members w e  Indictment 
A h 2 ) .  

A Juriicliction and Po\\ eis .  
(1 I n  Itegrrrd to Telcpl~o~zc Companies 

1. r,ocal telephone e ~ c l ~ a n g c  is  subject to control and  regulation by 
Corlroiation Commiiiion. Horfolz 1' .  Tc l tpho~ te  Co., 610 

CORPORATIOSS ( A s s e s s ~ ~ e n t  of corporate excess see Taxation C c ;  insolvent 
Ixlnkilig corliori~tions see Ranks  ant1 Banking H ; building and loan asso- 
c i : ~ t i o l ~ s  w e  Iiuiltling ant1 Loan Asso~. i : i t io~m).  

C L)irwtor?: ant1 Officers. 
c L)iitits rind Liabilities 

1. Tlic dirc.ctors and  managing officers of a cor1)oration a r e  not  liable 
in dnma<t3s for  mere er rors  of judgmc~nt or slight omissions i n  
tlic ~ l c r fo rm:~ncc  of their  dutics, hut they a r e  liable in proper cases 
fo r  loss or depletion of the corporation's assets due  to  their  wilful 
or neglixent failure to cscrcise rensonable diligence in the  per- 
forrnancc~ of their  official duties, they hcing regarded a s  i n  the  
na tu rc  of trustees and being required to exercise t ha t  degree of 
care  t h a t  a man  of ordinary prudence would rcnsonably use in t he  
conduct of his 11erson:il business under the  circumstances, a n d  
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CORPORATIONS C +Continued. 
upon a breach of this legal duty the corporation may sue in case 
of solvency, and when insolvent, the receiver may do so. Gordon 
v. Pendletolz, 241. 

2. The directors of a corporation are  neither guarantor<; of the solvency 
of the corporation nor insurers of the hont.sty or integrity of its 
officers or  agents, nor are they required to pers7nally supervise 
all the details of its business transactions. but they are regarded 
a s  trustees or quasi-trustees of the corporate property and a re  
liable for such loss as  is caused by their wilful or negligent failure 
to perforni t h ~ i r  duties, under the rule of that  degree of care 
that  would be exercised by an  ordinarily prudent man under the 
circumstances in tlie transaction of his personal business. Jfinnis 
'L'. Sl~arpe,  300. 

3. Vhere,  in an  action against the directors of a corpor~t ion,  the plain- 
tiff's evidence tends to show that  he had executed a mortgage on 
his property to the corporation and had repaid t i e  greater part 
of the loan, and that  thereafter the general manager of tlie cor- 
poration had informed liirn that  i t  was necessary to refinance 
tlie loan and had induced him to execute another nortgage on the 
same property, but had failed to canc'el the notes secured by the 
original mortgage, which the plailitiff was forced to pay, that  the 
directors had left the corporate management exclusively in the 
hands of its general manager and that like transactions had been 
made by the general manager continuously over a period of years: 
Held, while ordinarily the directors would not be charged n i t h  
notice of single or disconnected acts of mismanagenient, i t  was for 
the jury to find, under the erideiice, nhetlier tlie inismanagement 
or fraud of tlie general manager had been so continuously and 
pcrsistently practiced as  to impute knowledge thereof to the direc- 
tors ant1 fix thein with liability for tlw loss sustained by the 
glaintiff. Tbid. 

E Stockholders. 
d dsszmptio,l of Personal Liabilit l~ for Corporate Dcbt 

1. Where tlie complaint in a n  action by certain stockholders of a cor- 
poration against another stocliholder alleges that  the stockholders 
endorsecl certain notes of the colyoration and agreed to pay thereon 
:I certain amount in proportion to the stock held by them, that  
tlie plaintiffs had paid their proportionate amount and that  the 
defendant had refused to gay his proportionate share:  Held, a 
demurrer thereto on the ground that  the complnint fails to  s ta te  
a cause of action is properly sustained, the creditors of the cor- 
l~oration not being parties to the action, and the equitable doctrines 
of specific performance and contribution not being applicable. 
Supply  Co. v. TVl~itehurst, 413. 

COSTS. 
A Persons Entitled to Recover Costs. 

b Successful Par ty  
1. The cost in a n  action follo\vs the judgment, and where the con- 

t r o ~ e r s y  between the parties narrows itself down t81 the issue of 



INDEX. 

COSTS A b-Continued. 
usury which is  decided in the defendant's favor, a n  order taxing 
the cost against the plaintiff is correct. C. S., 1241, 1248. Bundy 9. 
Credit Co., 604. 

C Tasing of Costs. 
a Final Determination of Cause 

1. An order continuing a receivership involved in an action and taxing 
the defendants with all costs accruing is held premature a s  to the 
taxing of future costs and to that  extent the judgment is modified 
on appeal. Pasquotank County v. Surety Co., 284. 

COUKTIES (Embezzlement by county officers see Embezzlemelit A a 2 ,  B c 2 ;  
sheriffs see Sheriffs). 

E Fiscal Management, Allocation and Sources of Revenue (Taxation see 
Taxation). 

c Allocation of Funds from the State 
1. The provisions of chapter 40, Public Laws of 1929, that a one-cent 

per gallon tax on all gasoline sold within the State be levied and 
collected by the State Commissioner of Revenue and paid to the 
State Treasurcr and separately kept and allocated to the "County 
Aid Road Fund" for the expenses incurred by the several counties 
in keeping up their respective public roads, was espressly repealed 
by chapter 145, Public L a m  of 1931, placing that  duty and expense 
upon the State Highway Commission, with none of the provisions 
of the former statute operative after 1 July, 1931, and Held, none 
of the moneys collected from this source subsequent to 1 July, 1931, 
are available to the respectiye counties. Beaufort County v. High- 
way Commission, 433. 

COURTS (Supreme Court see Appeal and Error;  removal of causes to Fed- 
eral Courts see Removal of Causes). 

A Superior Courts. 
a Original Jurisdiction (Of trusts see Trusts E a 1) 

1. Where the father of a minor child brings a writ of habeas corpus 
in the Superior Court for the custody of the child, the respondent 
being the maternal grandmother of the child in whose care the 
child wns left by its mother, the writ is governed by the provisions 
of C .  S., '"241 mid the Superior Court has original jurisdiction, and 
the respondent's motion to  transfer the hearing from the Superior 
Court to the juvenile court is properly overruled. C. S., 5039(3). 
111 re TenHoopen, 223. 

c Jurisdiction on Appeals from Clerk 
1. The Superior Court has jurisdiction to hear an a p ~ e a l  from the order 

of the clerk appointing an administrator for the estate of a de- 
ceased, but nhere the clerk's order is rererqed the Superior Court 
has no jurisdiction to appoint another administrator, and the case 
should bc remanded to the clerk, and this result is not affected 
by the provisions of C. S., 637, conferring jurisdiction on the 
Superior Court to determine all matters in controversy upon appeal 
from the clerk in any civil action cr  special proceeding, the appoint- 
ment of on administrator being neither a civil action nor a special 
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proceeding. I n  re  Estate  of Wright, 200 N. C., 620, distinguished 
upon principles of the equity jurisdiction of the Superior Courts. 
I n  re  Estate  of S t p r s ,  715. 

B Courts of Record Inferior to Superior Courts. 
a Creation and Val idzt~ 

1. The Superior Court is a court established by the Constitution, Art. 
IV, see. 2, and while the General Assembly has no rower to destroy 
or limit i ts constitutional jurisdiction, i t  may, under the provisions 
of the Constitution, create county courts of concurrent or partly 
concurrent jurisdiction if provision is made for appeal to the 
Superior Court, subject to review by the Supreine Court upon 
further appeal, there being no conflict with other provisions of the 
Constitution, Art. IV, see. 12, and in this action for a negligent 
person31 injury brought in a general county court the constitu- 
tionality of the statute, conferring jurisdiction of this class of 
actions upon it n i t h  provision for appeal to the Superior Court, 
is upheld, and the defendants' plea in abatement on the ground that  
the court did not have jurisdiction was properly oierruled. Chap. 
27, N. C. Code of 1931. J o w s  1.. Oil Co, 328. 

2. TVhere a statute gives a municipal court exclusive original jurisdic- 
tion of a certain class of cases if the plaintiff resides within the 
city limits or within one mile thereof, and provides that  in the 
same class of cases the court should have concurrent jurisdiction 
n i t h  the Superior Court of the county, regardless of the residence 
of the plaintiff, if the defendant lives in any of the other counties 
of the State, with provision for removal if the defendant resides 
outside the city but within the county: Held, to the extent that 
the statute takes from the residents of the city the right to bring 
an  action in the Superior Court, which right is enjoyed by other 
parties litigant, the act is void as  granting a special privilege or 
entailing a discrimination, and nhere  an action in which both 
parties are residents of the city is brought in the Superior Court, 
its judgment disn~issing the action for want of jurisdiction is 
erroneous. Hcndrix 2'. R. R., 579. 

Z, Jurisdictio?~ 
1. Where an  action for a negligent personal injury is brought in a 

general county court, and the defendants file a plea in abatement 
on the ground that the statute giving the general county court 
jurisdiction of this class of actions was unconstitutional and t h ; ~ t  
the court was without jurisdiction of the particular action alleged: 
HcTd, the county court may determine the question of its jurisdic- 
tion in i ts  inherent powers. J o ~ l e s  1;. O i l  Co., 328. 

COVENANTS see Deeds and Conveyances C f,  C g. 

CRIMINAI, I A W  (Particular crimes see Particular Titles of Crimes). 
A R'ature and Elements of Crimes in General. 

c Intent in General ( I n  prosecution for embezzlement see Embezzlement 
A a )  

1. Definition of "wilfully and corruptly" in instructions in this case 
held without error. S. 2;. Shipman, 518. 
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CRIMINAL LAW A h C o n t i n u e d .  
2 Althougli c r in~ ina l  negligence ic: equivalent in I an  to  actual intent, 

criminal negligence implies more than  mere  n a n t  of due care, 
and where the violation of a s ta tu te  enacted for the  safety of the  
general public i \  relied on by the State the Sta te  must prove t h a t  
such violation n a s  intentional or t ha t  the s ta tu te  n a s  vlolated 
nit11 a rechless or varitcm tlisregaid for the cafety of others under 
circumstmlccs from nhich death or bodily harm could have been 
reasonably foreseen S. .c Ag?tcu, 753.  

C Parties ancl Offenses. 

1.  Pa r ty  aiding and  abetting commis<ion of larceny ic guilty a s  prin- 
cipal although not present g h ~ s i c a 1 1 ~  a t  the t ime of the  commission 
of the crime. S. 2;. I ~ l t i t c l ~ ~ t r s t .  631. 

2. Par t ies  present and aiding and abetting commission of felony a re  
guilty a s  principals. S .  2.. Dow?tell, 782. 

D Jurisdiction. 
h Degree of Crime 

1. d n a r r a n t  of a justice of the  peace charging the dcfrndant with an  
assault  upon the  prosecuting \ ~ ~ t n e s c e s  by kicking, chokinq and 
rocking them, without inflicting cerious injury,  is  only for a simple 
assault ,  and the magistrate has  exclusive original jurisdiction 
thereof, and his judgment acquitting the defendant i s  final, Consti- 
tution, Art. IT, cec. 27 ;  C'. S., 1481, 4215, and the  Sta te  may not 
appeal therefrom, C. S., 46-19, and where, upon the defendant's 
appeal from the magistrate's order to give a peace bond, the magis- 
t r a t e  requires the defendant to give bond for  hcr appearance in 
the Sugcrior Court, the defendant's plea of former jeo]~ardj  In 
the la t ter  court is  good, and where the defentlmlt's plen has  been 
overruled and <he has  been convicted of a n  acwul t  \\it11 a deadly 
weapon, the  juclgmcnt nil1 be reversed on ap~wal .  S. P. Jfyrick, 
688. 

F Former Jeopardy. 
c L1fLstriaTs a ? ~ d  Tezu Trials 

1. Where the defendants, under indictment ellalginq them with break- 
ing and entering a s tore  with intent to commit larceny, u i t h  
larceny, and I\ 1t11 recc,l! in- stolen ~ I I O I I P ~  t j  . xrc found guilty on 
the  Ia5t count ancl 011 appe:~l  tlicir rcqnect for n ricn t:i:rl is  
granted:  Held, a l t l ~ o u r l ~  tlleie are  some tecllnlcal diffrrtynces be- 
tn clen :i 1 c n i ~  c (le 1102.0 and a ne\v trial  t h ~ r  both ha\  e the  iame 
result, and upon the sul~seqnrnt  tr ial  the  defentlants' ol~jection to 
a tr ial  upon a neu intlictment containing sul~ct:~ntially the same 
charges a s  the original and their plea of former acquittal  a s  to 
the first t n o  counts cannot be snstained, the  g r m ~ t i n g  of a new 
trial  upon the  defendants' request carrying nit11 i t  a new trial  
upon all  the counts in the indictment. S. 1;. Bcal, 266. 

d Termination of F o r m o  Actioit 
1. Magistrate has  exclusive juricdiction of simple assault  and Sta te  

may not appeal from his judgment of acquittal, and nhe re  appeal 
has  been taken to the Superior Court the defendant's plea of former 
jeopardy should be sustained. S .  c. 3lrlt rck, GF8. 
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G Evidence (Competency in prosecutions for  particular cl imes see Particu- 
l a r  Tit les of Cr imes) .  

a Prcsumptio?ls mid Burden of Proof (see, also, Receiving Stolen Goods, 
Homicide G b )  

1. Where  the  de fendm~t  in a criminal prosecution fo r  e inh~zzlement  does 
not t ake  the  stand, a n  esception to  the statement cf the contentions 
of the  Sta te  t ha t  the defendant did not deny the  alleged shortage 
when accused of i t  a t  the  t ime i t  wns discovered \rill not be held 
for  er ror  a s  violating the  defendant 's  r ight t h a t  no presumption 
against  him should be raised from his fa i lure  to  t-.stify, and if the  
charge was  a misstatement of the  contentions i t  should have been 
called to the tr ial  ccnrt's at tention in a p t  time. S. c. L a w a s t e r ,  
204. 

c Characfcr Ezidcncc 
1. Where the  defendant ill a criminal action puts his character ill 

evidence ant1 testifies i n  h is  own behalf, testimony of his good 
character  may be received in evidence both a s  bearing on his 
credibility a s  a witness a n d  a s  subs tant i re  e r i d e x e  on the issue 
of his guilt, I)ut a requcst for  a n  i i~s t ruct ion  tha t  the  "law presunics 
t h a t  a m a n  of good cllaracter is not only less likely to commit a 
crimc tllan a nlnn of bad character,  but also that a man  of good 
character  is  more t ru thful  and less likely to  testify falsely under 
oa th  tllnn a man whose c-l~arncter is not good" is held properly 
refused, the requested iustruction going beyond t l  a t  to which the 
defendant was  entitled. 6. 2'. Ferwl l ,  475. 

2. T h e  right of a defendant in :I criminal action to  offel. evidence of his 
good cllnrncter d t e s  ~ i o t  tleptwl u l ~ o n  his being a ,ritncss for  l i i~u -  
self. R .  c. Nliipmtrn, 21% 

1. Where several defcntlants a r e  on t r ia l  for  the  same offt~nscs in one 
action, t he  atlmission in evidence of testimony of n t l u ~ i s s i o ~ ~ s  of one 
of tlie clefcndants will not be held for  er ror  upon objcction of the  
other ilefenclants where i t  appears  t ha t  tlie tr ial  court carefully 
instructed the  jurx t11 consider tlie admissions only on the  ques t io i~  
of t h e  guil t  of the deftwdant makiqg them. S. c. L)cal, 266. 

i Exper t  Tcstinzo~~!/ 
1. T h e  entries on t l ~ c  b001is and records cf a baiiltin;. corporation w l ~ c ~ i .  

the  books a r e  relevant to  the  inquiry on the  tr i i  1 of onv of it. 
officers for  embczzlc~~icnt ,  ctc., a r e  not self-c~xpla~in tory, nntl lrnrol 
evidence is  admissible in esldanation thereof by witnesses intro- 
duced a t  the tr ial  who a r e  c o l n ~ e t e n t  to  testify, subject to direct 
and cross-es:lminatioli. S .  c. Iiltodes, 101. 

2. Upon the  tr ial  of a hm16 official under the  provicinns of section 
221(g) ,  X. C. Code (JIichit.). for permitt ing deposits to be taken 
by em1)loyees \\ he11 lw lillt'\V the bank to be insolve i t ,  tcstirnony of 
a certified ~ ~ u b l i c  iiccc~untant \ \ho  liad had e q ~ r i e n c e  in such 
mat ters  and  who had examined the  books of the  bank and had  
obtained from the directors, collectirely and individually, informa- 
tion a s  to the value of i t s  assets including lands and collateral, 
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that the bank was insolvent a t  the time in question is not objec- 
tion:rble and a n  exception thereto by the defendant will not be 
sustained on appeal. S. .c. Brezcer, 187. 

3. IYhetht~r ~vitncss is an  expert is cluestion for the court. Ibitl. 

4. On the trial of a sheriff for embezzlement i t  is competent for a 
witliess who has been qualified ant1 fount1 by the court to be all 
errlxxt in such matters, to testify from his esamination of the 
boolis and records identised as  the pubmlic records of the sheriff's 
oftice, and likewise those in the oftice of the couuty auditor, that  
there was a shortage in the sheriff's accounts and as  to the amount 
appearing to have been collected and uot reported or accounted for 
by the sherift', it b~ i l lg  a matter of cross-examination of the defend- 
ant  a s  to explanation of specific items appearing in the books 
and accouuts from the books introduced in eriderice. S. 1;. Lan- 
caster, 204. 

5. Where the books of the bank are properly identified and introduced 
in evidence i t  is competent for an expert accountant, employed 
by the receiver, to testify from his examination of the books of the 
bauk as  to the solvency of the baiik 011 the date  in question and 
as  to the amount of the county's deposit a t  the time, when relevant 
to the inquiry. S. v. Shipmaw, 518. 

6. Where, in a grosc~ut ion for murdcr in the first degree, the defendant 
pleads mental incapacity to premeditate or deliberate, and intro- 
duces suyl~orting eridence, the question is for the jury to determine, 
and testimony to the eft'ect that  the defendant did hare  mental 
capacity to ~ 1 3 1 1  x murder and carry the pinu into executiou is a n  
invasion of the province of the jury, and its admission over the 
prisoner's escegtion constitutes reversible error, evidence of this 
character being limited to tlle general mental capacity of the de- 
fendaut. As to whether a witness w11o has not qualified ns a n  ex- 
pert may be permitted to give evidence of this character, plcctv'e? 
S .  c. Hauser, 735. 

k Compe tcnc~  of Acts or Decla~ations of Coconspirators 
1. Where upon a trial for conspiracy to defraud, the evidence is SUE- 

cient to establish the conspiracy alitiudc the declarations of the 
parties thereto, cvcrything said, written or done by ally of the 
collsyirators in the esecution or furtherance of tlle common purllose 
to defraud and forming a part of the rcs ge.sta: is competent in 
evidence against them all if made or done before the accomplish- 
ment of the comrnon desipll or before it is finally abandoned, and 
i t  is within the discretion of' the trial judge to admit such er i -  
tleiice before proof of the fact of consgir:rc)-, subject to be stricken 
out if the fact of co11spirac.y is not proveil. 8. 2:. Shipman, 518. 

I Confessions 
1. The prisoner, held for murder, a t  first denied guilt and stated that  

a t  the time the crime was committed he was riding in an  auto- 
mobile with two other men. Upon a search of his home by an  
officer certain articles connected with the crime were discovered, 
nhereupon the prisoner told the oEceri: nhere  the piqtol with 
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CRIMINAL LAW G GCo?lti?lz~cd. 
nhicli  the crime had been committed could be found and  confessed 
to t he  murder  of the  deceased. The  officer to whom the  prisoner 
confewctl testified t h a t  lie neither threatened the  prisoner nor 
offered him any hope of reward but  t h a t  h e  told the  prisoner h e  
had  bctter tell the names of the  two men wi th  w h o ~ n  he  said he was  
riding a t  tlie t ime of t h e  crime so tha t  they might be apprehended, 
and  the  prisoner's brother s u ~ g e s t e d  tha t  "he had better go on and  
tell the  t ru th"  : Hcld, the  statements,  under t he  circtumstances, were 
not  a n  inducement fo r  t he  prisoner to  confess, a r d  t he  admission 
of the  confession in eridcncc n a s  not error.  S. v. , l I~o 's ,  331. 

2. Only l-olunt:lry ~ .o~~feas io i i s  a r e  :~dmiss ib l (~  in e r i ( l t~ l~c r ,  and  a con- 
fession i s  voluntary only when i t  i s  in fact vo1unl:arily made, a n d  
where :lfter tlie ar res t  of tlie tlcfcnclants and t h e  measuring of 
the i r  shoes a ~ i d  t racks  a t  tlitl scc,ne of the  crirre they a r e  told 
t h a t  "it \ ~ o u l d  be lighter on them" to confess and t h a t  "it looks 
l ike  you had about a s  well tell it," whereupon the  defendants con- 
fess to the  crime charged : Hcld, tht,ir confession \\.as inroluntary  
: ~ n d  i t s  atlmission in eritlriice constitntc~s reversible crror.  S. v. 
Lic i?~yston,  80'3. 

o Action of Bloodhorcnds 
1. I n  this case hcld, e r ror  was  committed in c o n n c ~ i o i i  \ ~ i t h  the testi- 

mony rt,lntivc to tlie action of bloodhounds. A', v. XcLcod, 1'36 
N. C., 6Z2. 8. v. CJIZWCIL, G I E .  

1. Where thc 1)rcsitlciit and  former cashier of a closc,d bank is  tried 
for  cml~czzlc~ncnt ,  ~li isnl: l~ropriatio~~i of the  b':lllli's funtls, false 
entries on i t s  books and  records, the  testimony of a n  expert  account- 
a n t  en1l)loyetl to malie a n  ttsaniination thereof tlixt he found tlie 
I~oolta nlltl rcxc*ortls i n  the 11;1111i'$ vilult ~111011 o ~ ~ e i ~ i i i g  i t  wit11 lictys 
furnislirtl by tlie bank's cashier and bool ikec~er ,  is  sufficient cvi- 
dence of their  identific:~tion a s  t he  hooks and  rccords of the ba~i l i ,  
and  thcy a r r  1)roperIy :~ t lmi t ted  in evidence. S. c. Rltotles. 101. 

2. A banli o l~era t ing  under :tnthority of n Sta t e  s ta tu te  is subjcct to 
public supcrl-ision, ant1 i t s  rights, powers and  yririleges a r c  1)re- 
scribed by law, ant1 in the  escrcise thereof i t  is  pi~csumed to licep 
n correct record of i t s  transactions,  and groof of the identity of 
the  books raisc?: t h e  l ) rcsun~l~t ion  that  the records : ~ n d  c ~ ~ ~ t r i e s  thc~y 
contnin \vc.rcl m ; ~ d c  by :~ccretlitcd clcrlis or agents of the cor l~ornt io i~ .  
a ~ ~ d  ill :I l ~ r o s t w ~ t i o n  for  en~bczz lc~uc~ i t ,  ctc., i t  is  not required of 
t h r  Sttlte to 1)rotluc.e a11 the  enildoyc~es a s  n.itnessc,s to the  entries 
thc~rcoii, the  cxntrics co\-cxri~~g :i 11riig lwriod of t ime. Ibitl. 

1. On the  t r ia l  of certain balili officials for conspiracy to defraud a 
county by having the  county issnc i t s  iiotm under ~ 'a lse  represcnta- 
tions t ha t  such \\:IS necessary to maintain t h e  county schools and  
roads, and  to  deposit the  l roceeds  of t he  notes in the  bank when 
the  bank \\-as insolvent, a let ter  published in tlie local newspaper 
purporting to 11:ll-e h e n  wri t ten  and  signed by the  bank officials, 
s ta t ing  tha t  in the opinion of the writers i t  !\as n x e s s a r y  for the  
county to borrow the  money, is  Hcld,  properly admitted in evidence 
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1. Where,  on the  tr ial  of a criminal action, the  t o ~ u t  finds ns a fac t  
t ha t  thc action of tlic dc fcndmt  in a l~ccnt inq  h i m v l f  impeded the  
t ~ i a l ,  and  orders tlic clefer1d:nlt iuto cwstocly, and  finds a s  a f ac t  
t ha t  the  jury (lid not knon of iuch order : IIe7d. under the  circum- 
i t i ~ n t  cs t l i ~  order \I :I< n l t l l in  t hc  I'giti~uate pone r  of the tr ial  
I Y I U I ~  and i i  riot anffic~c~nt !XO~lld i  for a new t t ia l  on appeal. 
S. T. Smrtlt. 581. 

1. Ulron the tr ial  untler a n  ir~tlictmc'nt 1.11:lrgillg the  lirisoner Ivith 
~ u n r t l c ~  of 31. in wl~icli  a c.oiirictini~ of first c leqcc  murder i s  not 
scuglit. i t  i.: rcrersible errcir to the t l c f r ~ ~ d a n t ' s  1)rc.judic.e for the 
tr inl  court  ugon his u\vu m ~ t i o u .  a f ter  a sul~s tant ia l  par t  of the  
~q-iilencc hncl bern intrtrduced to c~~insolidate the action with ml- 
otl1c.r action untler a scil~:trntty indictment c l i n r r i ~ ~ g  the prisonc~r 
\ r i t l ~  a n  assxult  \virli :L tleadly \veayioii upon D. with intent to kill, 
tlic l ) r i s o ~ ~ e r  Iwinf aft'ortled no ol)portunity to Iiass upon the  inl- 
11arti:llity 11f the  jury ul~oli  tllc : ~ s s : ~ a l t  c,lli~rgts or a n  olil)ortuiiity 
t o  11lc~111 to the  c l ~ r g c .  ('. S.. 4622. S. 7.. Rice. 411. 

2. It is  within the  sound dibcrction of t he  t r ia l  court  to unite in one 
action i ~ i d i c t m r ~ i t i  m a i n s t  the officials of a 1)ank 111113 members 
of the luoartl of county commiqsioners and i t s  at torney on charges 
of misapplication of county f ~ i n d s  and conspiracy to  defraud tlle 
county by uqin:. county funds  to a id  t he  bank, the b,lnli being 
insolvent. 8. z.. Sl~iprnan, 518. 

3. \Yhcre tn-o dc fmdan t s  a r e  indictetl jointly, a motion for  severance 
for t r ia l  may bc nmle .  but the  motion is  atltlrtwetl to the sound 
d i s c r e t i o ~ ~  of the tr ial  court, and where 110 abnse  of discretion ap- 
lwars on tlie revortl a n  csccl?tiou to his rcfnsxl of the  motion will 
not  be sustained. S. e. Uo.nnt1ll, 7S2. 

1. -411 inadvertellee in the stnteinent of tlie contentions of t hc  Sta te  in 
:L c r i~n ina l  lrrosccution must  Iw broupllt to  the  trinl court'u attention 
in a y t  time. S. c. Brclc-o., IS7 ; S.  I'. 1177titcl~nrst. (j21. 

2. %here, i n  a  rosecu cut ion for Ilomiciclc, tllc court s ta tes  the cxsential 
evidcnce in the c :~se  in a plain and concise mnnnr~r ,  and e~spl:~ins 
t h e  law a r i s i i~x  thrrcon. tllc instruction meets tlle req~iircincnts of 
C. S., 664, and will not Iit. heltl for error,  there Iwiug r ~ o  recluest 
by the  def'cndant for  .slwi:tl i~istrnctions.  A'. I;. Flcnzing. 512. 

3. Wherc  the  charge of t he  trinl vourt in a criminal 1)rosecution fully 
s t :~ tes  the eritlence in the case and the  law arising thereon. :I par tg  
desiring more particular elaborntion on a s1)ecific point should 
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tender a request for special instructions in apt  time, and where 
this has  not been done an  esception to the chr~rge will not be 
sustained on appeal. S. v. Sllfpman. 518; S .  v. Emith, 581. 

j ATonsuit 
1. Upon a motion as of nonsuit in a criniinal action cnly the evidence 

farorable to the State nil1 be considered, and i t  will be taken in 
the light most favorable to the State, and the State is entitled 
to the benefit of every reasonable intendment thereon and every 
reasonable inference therefrom. C. S., 4643. S. ,). Shipmatt, 618. 

k Verdict, Polling J u r y  
1. The proper method of polling the jury is to  ask 2ach juror, indi- 

vidually, whether he assented to the verdict and still assents thereto, 
and only the judge or the clerk under his supervision may poll the 
jury, and where the defendant in a criminal action makes a motion 
in apt time to have the jury polled, and the court addresses the 
body of the jury and directs those who returned a verdict of guilty 
to stand up, but refuses to poll the jury i n d i ~ i d u ~ ~ l l y ,  a new trial 
will be anarded on the defendant's esception under his constitu- 
tional right to be convicted only upon the unanimous verdict of a 
jury in open court. Art. I, see. 13. S. 1;. Boger, i02. 

1 Sztbmission of Question of Guilt of Lesser Degree of ('rime Charged 
1. Where all evidence shows that crime was first degre? murder failure 

to instruct as  to less degrces is not cwor. S. 2;. Jlye?s, 331; S. 1;. 
Donttell, 783. 

J Mistrial, S e w  Trial, and Arrest of Judgment. 
f Jurisdiction of Superior Court to Hear  Jlotiom for  S e w  Trial 

1. Where the Supreme Court bas affirmed the judgment on an  appeal 
in a criminal case and the judgment has been certified to the 
Superior Court, C. S., 1417, the defendant may a t  the nest succtwl- 
ing criminal term of such Superior Court make a motion for a 
new trial for newly discovered evidence, and tl e judge of the 
Superior Court has the power to hear and determine the motion 
in  his discretion. S. r .  Cox, 378. 

K Judgment and Sentence. 
b Conti~eued and Sttspcndcd Judgmc,its and E x e c u t i o ~ ~ s  

1. The practice of suspending judgments or staying executions in 
criminal 1)rosecutions upon terms that are rrasonable and just 
is establisl~ed as a part of our permissible yroce~lure, and nhile 
the court may direct that  the defen(1:nlt be released fiom custody 
upon the condition that the defeudant esecute a bond securing the 
payment of a certain sum to the prosecutris injured by his criminal 
negligence, the payment of the sum specified may not be enforced 
by the esecution of the prison sentellee on account of the constitu- 
tional provision against imprisonment for debt, but the judgment 
is not void, i t  not being alternative or conditional. JIyers v. B a r ~ t -  
Iiardt, 40. 

2. Where in a criminal prosecution judgment is entered sentencing the 
prisoner to jail for a specified period with the provision that he be 
released from custody upan condition that  he file (I bond securing 
the payment of a certain sum in ~nonthly installments to the 
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prosecutrix injured by his criminal negligence, with a f'urther nn- 
derstanding that the prosecutris should take a nonsuit in a civil 
action for damages then pending: Held, in  a civil action by the 
prosecutrix on the bond, the granting of the defendant's motion 
as  of nonsuit is error, the bond being founded upon a valid judg- 
ment, and is binding if the condition is lawful and the consideration 
is  proper, but it  should be determined whether the bond was given 
as  a ransom for the defendant's freedom, in which case it  could 
not he enforced. A1.t. I,  sec. 36. I b i d .  

e Requisites of Judgme~lts it1 Cupitul C'nscs 
1. I t  is required that the judge upon conviction in a capital case shall 

write his seutence which must be tiled in  the papers of tlie case 
mid a certified copy thereof transmitted by the clerk to the warden 
or the State penitentiary, C. S., 4669, and the judgment in this 
case is held sulficirut to meet the requirements of the statute, and 
is umrmed. h'. T .  E'dney, 706. 

L Appeal in Criminal Cases. 
a I-'rosccutio?i of Appeals Cnder Rules in General 

1. \Vl~ere the prisoner has a g l ~ a l e t l  from a conviction in a capital case 
aud has served his case un alq>eal which has been filed in the 
Supreme Court, but the case on apl~eal contains no assignrneuts of 
error, has not been printed or mimeugraphed, and no briefs have 
been tiled, the appeal rvill be dismissed on motion of the Attorney- 
General for failure of the prisoner to comply with the Rules of 
Court, after a n  esaniinntion of the record for error appearing on its 
face. S. T .  E d ~ c u ,  T O 6  

(1 Record awl Bricfs 
1. On appeal in a criminal action those exceptions which are not 

discussed 1)s thc~ tlefentlant in hi..: brief are tlremed abandoned by 
him. S. c. Smith, 281. 

2. Where a celtilied cop) of the rccord proper has not been filed on 
a ~ ~ e t i l  in a criminal action, the transclipt containing only a 
statement of c a v  on appeal accrpted by the solicitor, nhich fails 
to contain thc indictment or to  show that the trial court had juris- 
diction, the appeal vi l l  be dimissed, Rule 10, no motion for 
cc.rttu7ar~ hu\illg heen made and the Supreme ('ourt riot ordering 
the writ to issue in its discretion. S. T .  Sunmcrsorz, 3,9. 

1. Motion for continuance is addressed to discretion of trial court and 
his refusxl is not ordinarily reviewable. AS. 1,. Rhodes, 101. 

2. The adjudication by the Superior Court that a witness is an expert 
will not be disturbed in the Supreme Court on appeal nhen there 
is com~ietent er-idence to snpport his finding. A'. c. Brew)-, 187. 

3. I t  must appear what excluded testimony n-ould hare been in order 
for exception to be considered on appeal. Ibid. 

4. The Supreme Court on appeal in a criminal action against an officer 
of an insolvent bank for ~ ~ e r m i t t i n g  deposits to have been received 
with knowledge of the bank's insolvency can review only matters 
of law or legal inference. Art. IT, see. 8. Ibid. 
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5. A motion for a new trial for newly discovered evidence, made a t  the 

nest  succeeding term of criminal court after afiirmance of the 
former conviction by the Supreme Court, is addresxed to the discre- 
tion of the judge of the Superior Court and hi:; order granting 
or refusing the motion is not reviewable, and a n  appeal therefrom 
b'y the State will be dismissed. 6.  v. Cox, 378; S .  c. Gri f ln ,  517; 
s. c. Jloore, %l. 

6. Where, in a prosecution for homicide, the prisoner pleads self- 
defense, the exclusion of evidence, over his objecation, tending to 
show the deceased had a grudge against him is not reversible error 
when other evidence to the same effect is admitted a t  the trial 
without objection. S .  G. Fleming, 512. 

7. The question of the imposition of a sentence on the prisoner convicted 
of manslaughter within the maximum and minimum allowed by 
statute, C. S., 4201, is within the discretion of tht trial court and 
is not reviewable on appeal. Ibid.  

8. In  a prosecution of several defendants for the larceny of a cow the 
division of the proceeds from the sale of the cow is  not an element 
of the crime, and on the question of the guilt of' one of the de- 
fendants a charge of the court requiring that  the jury should find 
that he received a part  of the proceeds before convicting him, 
if erroneous because not supported by the evidence, is not prejudi- 
cial to the defendant. S .  v. ?Vhitehzcr.st, 631. 

9. Motion for severance is addressed to discretion of court and refusal 
of motion is not reviewable in absence of abuse. S .  v. Domzell, 
782. 

10. Where there is evidence that the two defendants charged with mur- 
der were present a t  the time of the commission of the crime and 
aided and abetted each other therein, an instruction that it was 
immaterial that the indictment failed to charge conspiracy, but 
that if the jury should find beyond a reasonable doubt that prior 
to the time of the killing of the deceased the defendants entered 
into a conspiracy to rob him, and killed him while attempting to 
effectuate their un la \~fu l  purpose, that the defendants would be 
guilty, will not be held for reversible error, the defendants upon tile 
evidence being equally guilty a s  principals without regard to the 
presence or absence of a conspiracy. Ib id .  

DEAD BODIES (Right to autopsy in compensation proceedings see Master 
and Servant F c 1 ) .  

B Mutilation. 
a Parties Entit led to Bring Action 

1. A father's relation to his minor child and the consequent duties im- 
posed on him by law clothes him with a preferentia right of action 
over the mother of the child to bring an action to recover damages 
for the mutilation of its dead body, and where an action therefor 
is brought by the father and mother jointly, a judgment sustaining 
the defendant's demurrer as  to the mother will be sustained on 
appeal, and the provisions of N. C. Code of 1931, 137(6 ) ,  entitling 
the father and mother to share equally in the estate of a deceased 
child does not affect this result. Stephenson v .  Duke University,  
624. 
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DEATH. 
h Evidence and Proof of Death. 

a Preslcmptron of Lknth After S c z w  17cars rlbsel~ce 
1. The presumption of death after seven years absence without being 

heard from 11s those u h o  might be expected to hear from the 
absent lrerson if he \\ere living does not raise any 1mwimption of 
tleath a t  any ptlrticular tinie, hut that the absent person is drat1 
after the expiration of seven years where there is no other evidence. 
S t e ~ e l m ~ l  c. Trust Co.. 9". 

B Actions for Wrongful Death. 
c Parties, Process, a)id I'leadiwg~ 

1. The right to maintain an action for the wrongful death of a deceased 
rests exclusively ulron our statute, C'. S., 160, which requircs that 
tlie action must be brought \ ~ i t h i n  one year from the date of the 
death by the personal rcl)resentative of the deceased, and th:it the 
recovery thereunder should not be liab~le for the debts of the de- 
ceased but should be distributed to his heirs a t  law as  provided 
therein. Brozmz v. It. R., 256. 

DECLARATIOKS AGAISST IXTEREST see Evidence G. 

DECLARATORY JUDGJII.:ST ACT see Actions B e 

DEDICATIOS. 
A Sature  and Requisites. 

b Offer and Acceptance 
1. I n  order to a dedication of private lxoperty to the public use there 

must be an intention on the part of the owner to dedicate, evidenced 
by an  unequivocal overt act or vvrbal expression, and an accept- 
ance by the town authorities arising in some appropriate manner, 
and where a railroad company has had lands conveyed to i t  for 
use as  a depot, evidence tending to show that the railroad com- 
pany had so used the land without interruption, but had permitted 
tlie public to use a lwrtion thereof as  a street to the extent it did 
not interfere with its use as a del~ot,  and there is no evidence of 
a grant or conveyance to the town, the evidence is insufficient 
either to show a dedication by the raMroatl or acceptance bmy the 
city for street purposes or to operate as  an estoppel of the railroad 
company, and where the town has paved a part of the land for 
use as  a street and has attempted to assess the railroad company 
as  an abutting landowner, the railroad company is entitled to have 
the land condtmned and compensation paid less the amount of the 
assessments against it. R. R. 1;. Ahoskie, 5%. 

2. V'here, in an action to restrain the defendant from obstructing a 
roadnay across his lands, it is not controverted that  the defend- 
ant 's deed referred to an  unregistered plat showing the roadway 
across the lands conveyed and that  a t  the time of and before the 
execution of the defendant's deed the road was used by the public, 
a n  instruction directing an  affirmative verdict upon the issues of 
dedication and acceptance of the road for a public use is not error, 
and the registration of the plat referred to in the deed is not 
necessary. Sonlersette v. Stmalalad, 6%. 
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DEEDS A S D  COSTETASCES (Cancellation of. see ('a~,cc.llntion nf Instru- 
ments; instruments operating as  mortgages and not dwds see Jlortgages 
B a 2 ;  fraudulent conveyances see Fraudulent Conrey:~nccs; conveyance 
of mineral rights see hlinerals). 

B Recording and Registration (Of mortgages see Mortgages C c ) .  

c Rights  of Parties and Creditors Cnder Cnregistcred Deed 

1. Only creditors of the donor, bargainor, or lessor, and purchasers fcr 
value a re  protected against an unregistered deed, contract to con- 
vey, or lease of land for more that1 three years C. s., 3309, and 
such protection does 11ot extend to the creditors ~f an heir a t  Ian 
of a grantor in a deed which has not been registered, the heirs 
a t  law of a deceased taking only the undeviwd inheritance of 
which the ancestor was seized a t  the time of his leath, C. S., 1664. 
G o s n q  v, l icCullers,  326. 

C Construction and Operation. 

c Estates  and Interests Created 

1. Construing a deed in consideration of natural love, and affection to 
the grantor's grandson by name "for life with remainder to his 
bodily heirs by ..................... if any, otherwise to 11.": Held, tlie 
grantee acquired a fee-simple title under the rule in Shelley's case, 
and the limitation over to hI. was defeated by the grantee's having 
living children, the condition not stipulating that the limitation 
over should take effect upon the death of the grantee without bodily 
heirs him surviving. Glenn v. Ashby,  244. 

f Conditions and Covenants 

1. Where the owner of a tract of land lying upon both sides of a 
drainage canal sells the land lying upon one side of the canal by 
deed containing stipulations relating to the granlee's right to use 
and maintain the canal, and requiring the owner of the other land 
not conveyed by the grantor to contribute to the expense of main- 
taining the canal in accordance with provisions therefor in the 
deed: Held, the stipulations a re  covenants running with the land 
and create a right in the nature of a n  easement with respect to 
the land not conveyed by the grantor in the deed, which are binding 
upon the grantor and all persons claiming undel him subsequent 
to  its registration, and where the grantor prior to the execution 
of the deed has executed a contract to sell the land not conveyed 
by the deed to another, which contract also contains stipulations 
relating to the drainage canal, but the contract tc convey is  regis- 
tered subsequent to the registration of the deed, tlie grantee in the 
deed is not affected by the contract, C .  S., 3309, and the person 
claiming title under the unregistered contract holds such title sub- 
ject to the easements created in the deed. Tralk tr  v. Phelps, 344. 

2. A grantee in a deed may not bring a n  action on the covenant of quiet 
enjoyment contained in the deed merely because he has discovered 
that the title to the mineral rights in the land had been reserved 
by his grantor's predecessors in title, an ouster, eviction or adverse 
claim being prerequisite to  the right of action thereon. Guy v. Bank ,  
803. 
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1. Where a subdivision is sold into lots by deeds with covenants restrict- 
ing the use of the land exclusively to dwellings, and the purchasers 
ni~cl their grantees, in relitince on these restrictions and in con- 
formity therewith, build residences of the class designated with 
the belief and understanding that the restrictions wuuld increase 
the value of the lots so purchased : Zseld, the plan is a general 
scheme and each  o or chaser under the restrictive covenants and 
warranties in his deed may restrain the building of a store for 
business purposes by a n  o\vner of a lot in the development, and 
the disregard of the restrictions in a very few instances to 50 slight 
an extent a s  not to ~naterially affect the value of thc other lots, 
under the facts of this case, will not vary the result. F r a ~ ~ k l i ~ l  1.. 

Real ty  Co., 212. 

2. Where lands a re  plotted into lots and sold with covenants restricting 
the buildings thereon to residences of a certain class and the pur- 
chasers have practically complied n i th  the restrictive covenants in 
the deeds, the fact that business buildings were erected before these 
lots were so sold and conveyed on contiguous or adjoining blocbs 
of the city will not alone be suficient to show that business had 
extended to the lots n i th  the restrictions and that  therefore the 
restrictions should not equitably be enforced as  to the onners of 
lots nliich had not j e t  been built on. Zbid. 

3. \There lots in a development are sold and conveyed on a general plan 
restricting the class of buildings therein to residences, which re- 
strictions have been practically observed, a purchaser of a lot 
in the development may not successfullg contend that  the general 
plan is varied by a further clause in the deed permitting a variation 
upon the mutual consent of the original grantor and subsequent 
purchasers under the provisions of the original deed in the develop- 
ment when no such variation has been made, a s  no harm has been 
suffered on account of this clause. Zbid. 

D Boundaries. 
e Burden of Proof, Issues and Verdict 

1. I n  a special proceeding to establish the dividing line between adjoin- 
ing landowners the burden of proving the true boundary is on the 
plaintiff, and where the trial judge inadvertently places the burden 
of the proof on both parties a t  the same time a new trial will be 
awarded, the rule as to the burden of proof constituting a sub- 
stantial right. Boone c. Collins, 12. 

DEMURRER see Pleadings D. 

DESCENT AND DISTRIBUTION. 
B Persons Entitled to Distribution and Their Respective Shares. 

a Children in Gewral 
1. Where in an action for divorce on the grounds of adultery of the 

wife the trial has proceeded upon the issue of abandonment, C. S., 
1659, and on the verdict of the jury on the latter grounds the mar- 
riage has been annulled, the judgment thus rendered is not void, 
and the wife's children by a later marriage will not be declared 
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DESCEST A N D  DISTRIBUTION 13 a-Coi?fi?iucd. 
i l l~pitiniate and thus denied the right to inherit ~'rom their father. 
C. S., 279. In  this case an amendment to the divorce proceedings 
i ~ u i i c  pro tunc  was alloued by the trial judge. ILecd c. Blair,  
743. 

C Ilights ancl Liabilities of Heirs. 

a Dcbts of I x t e s t n f e  a ? ~ d  Encumbrances on Property 

1. IVhere the personal estate of an intestate is insufficient to pay the 
debts of the estate, including the costs of administration, the ad- 
ministrator may apply to the Superior Court f o ~  a n  order to sell 
real estate of the intestate to  make assets, C. S., 74, the heirs of 
the deceased being necessary parties to the procc>edings, C. S., 80, 
the heirs a t  lam taking the land subject to the payment of the 
debts of the estate where the lxrsonalty is insufficient therefor. 
Avcry  v. Guy,  182. 

DISCOVERY see Bill of Discovery. 

DIVOIiCE-Settinq aside decree where servicca by publication was obtained 
by fraud see Judgments K c 2. 

DOWER. 

A Nature, Rights and Incidents. 

b Land or Interest  to W h i c h  Dozcer Attaches 

1. Where a father deeds lands to his children who in turn mortgage the 
property, and the proceeds of the mortgage are  used to pay a n  
individual debt of the father, and during his ife he continues 
to manage and control the lands and after his d{?ath his executor 
does so, and it appears that tlie whole transact on was in effect 
an indirect mortgage on tlie property by tlie father and that the 
children received no consideration and acquired no beneficial in- 
terest in the lands: Held,  the sole beneficial interest in the lands 
was in  the father, and upon his death his widow is entitled to her 
dower rights in the lands. C. S., 4100. Stack  v .  Istack, 461. 

EASEMEXTS-In public highway see Highways D c 1 ; in SI reets see JIunici- 
pal Corporations I a ;  creation of, by dediration see Dedication, by deed 
see Deeds and Conveyances C f 1. 

ELECTION O F  REMEDIES. 

A In  General. 

d B e t w c e ? ~  Original Contract and Later  Security 

1. Where in an action against a husband and wife the plaintiff elects 
to sue on a note given by the husband for the wife's debt due on 
open account with the plaintiff, the plaintiff is estopped by its 
election to maintain the action against the wife on the open ac- 
count, i t  not being in a position upou judgment 0-1 the note to put 
the parties in s ta tu  quo, and its evidence that ir taking the hus- 
band's note i t  did not intend to release the wife from her obligation 
is properly excluded, and a judgment as  of norsuit in favor of 
the wife is properly allowed. Supply  CO. v. D a A s ,  56. 
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ERIEEZZI,E3IE?;T (By partners see Partnership G a ) .  
A Elements of the Crime. 

a I ~ i t c n t  
1. While the irltc*nt to commit the offense of embezzlement is an essen- 

tial ingredient of the crime, the fraudulent intent may be inferred 
by the jur) uiitler exidclite sufficient to shon it, and v l l e r ~  under 
such cvitlence the trial court correctly dcfineq such inteut. C. Y , 
4276, and places thc burden of proof throughout the trial on the 
State to show the intent beyond a reasonable doubt, a11 exception 
that the court failed to i~ls t ruct  the jur j  upon the elemcmt of 
felonioui intent is untenable. S. 1;. Lancastcr, 204. 

2. In  a charge upon the trial of county officials for the misa~~plicatiun 
of county funds under the provisious of C. S., 3270, the definition 
that '.wilfully and corruptl)" meant with "bad faith and without 
rcgard to the rights of others and in the interest of such parties 
for nhom the fuli(1s \\ere held" is not erroneous under the circum- 
stances of this case. S. c. Shipmm, 518. 

B Prosecution and Puniqhment. 
c Ecidencc 

1. Upon the trial of the sheriff of a county for embezzlement of the 
county's funds i t  iq competent for witnesses to testify that  the 
sheriff. nhcn the amount of the alleged shortage was revealed to 
him, stated that it  was more than he had thought, and that, up011 
time to mahe good being given him from time to time, he had 
repeatedly given hi? promise to make a full accounting. 5'. v. 
Luwaater, 204. 

2 .  U ~ ~ o i l  the trial under an indictment against certain officers of a bank 
and county commissioners and the county attorney for conspiracy 
and misap~)llcation of the county funds, there was evidence tending 
to show that the county had funds on deposit in the bank aggre- 
gating about half a million dollars and that  a couilty note in  a 
comparatively small amount n-as shortly to become due, and that 
pui.uant to an agreement among the defendants to aid the bank, 
the countj commissioners passed a resolution and published s 
statement that the county had to borrow money, and iscued the 
countj's note for $100,000, and that the bank purchased the note 
and sometime later sold it  to a third part j ,  and credited the 
county's account therewith, and that a t  the time the bank \\as 
insolvent, and that  the bank and county officials, including the 
county attorney rwre heavy borrowers from the bank, is held, 
sufticient with other incriminating evidence, to  sustain the charge 
of the indictment of conspiracy against the bank officials and the 
charge of conspiracy and misapplication of k n d s  by the commis- 
sioners n h o  participated with knowledge of the facts, but not as  
those n h o  passed the resolution in good faith and without evidence 
fixing them n i th  knowledge, the burden being upon the State to 
establish guilt beyond a reasonable doubt. 8. 2;. Shipman, 516. 

d Instructions 
1. Where on a trial for embezzlement the decisive question is whether 

the defendant embezzled the county's funds after they were de- 
posited in the bank, it  mill not be held for error that the court 
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failed to instruct the jury that  the funds must h~:ve been deposited 
with tlie intent to embezzle and that the funds were deposited 
in tlie defendant's name without his knowledgfb, the contentions 
of the defendant in this respect not being in issue S. v. Smith, 581. 

2 .  Where in a prosecution for embezzlement the trial cmourt instructs the 
jury n i t h  respect to the priucipal items in dispcte and sets forth 
the contentions of the defendant in  regard thercto, his failure to 
give more specific instructions as  to one item wi 1 not be held for 
error when it  appears that the defendant was not prejudiced 
thereby, it  being incumbent on the defendant to request special 
instructions if he desired instructions a s  to any subordinate feature 
of the evidence. Zbid. 

EMIR'EXT DOMAIR' (City must condemn land sought to be used a s  street 
before levying assessments for improvements see Municipal Corporations 
G c 1). 

I) Proceedings to Take Land and Assess Compensation. 
e dbando?~rnetst of P~oceedings 

1. By the express provisions of chapter 48, section 25 of the act of 
1927, the North Carolina Park Commission mEy abandon con- 
demnation proceedings against an owner by filing E L  written election 
to do so before paying the award and by paying the costs, and 
the act is constitutional and valid, and where the State has so 
abandoned certain proceedings and has paid the c x t s  and has not 
exercised any control or domiuion ovw the land the owner has not 
suffered any pecuniary injury thereby. 8. v. Huglles, 763. 

2.  Consent judgment in this case held not to estop Park Commission 
from abandoniug condemnation proceedings. I bid. 

EJIPLOTER AND EMPLOYEE see Master and Servant. 

ESTOPPEL (By award see Arbitration and Award E b) .  
h By Deed. 

a Creation and Operation iu Ge~leral 
1. In  a suit to  restrain the grantee from obstructing; a public road 

that had been platted and referred to in the deed, and which 
road has been used by the public prior to the execution of the 
deed, both the grantor and grantee is mutually e!stopped to deny 
that  the road had been dedicated to the public use. Somersette v. 
Stanaland, 686. 

B By Judgment. 
b Uatters Concluded (Operation of judgments a s  bar to scbsequent action 

see Judgments L b)  
1. The rights of the North Carolina Park Commission t3 elect to aban- 

don proceedings to acquire title to lands for park purposes under 
the provisions of chapter 48, Public Laws of 1927, section 25 is not 
affected by a consent judgment entered i n  the proceedings when 
such judgment was not intended or contemplated as  a final adjudi- 
cation of the rights of the parties and expressly reserves the case 
for the purpose of determining the question of the title to the 
lands in question and the person or  persons to wLom the money 
should be paid. S. v. Hughes, 763. 
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EVIDENCE ( I n  criminal cases see Criminal Law G ;  in particular actions 
see Particular Titles of Actions; reception of evidence see Trial B) .  

C Eurden of Proof ( I n  particular actions or proceedings see Specific 
Heads). 

a General Rules 
1. Instruction held erroneous as  placing burden of proof on the issue 

on both parties a t  the same time. I n  re  W i l l  o$ Stallcup,  6 ;  Boone 
?j. Collins, 12. 

2. Rules governing the burden of proof constitute a substantial right. 
Boone Q. Colli~as, 12. 

c Interveners 
1. The burden is on a n  intervener to establish his claim or title. Jordan 

v. TVetmur, 279. 

D Relevancy, Materiality and Competency in General. 

a Res  Gestce 
1. I n  order for a declaration to  be admissible a s  a part  of the res gestce 

i t  is necessary that the act itself should be admissible apart from 
the declaration that  accompanies it, that the declaration should 
be uttered simultaneously, or almost simultaneously, with the 
occurrence of the act, and that i t  should be in  explanation of the 
act. Staley  v. Park ,  155. 

2. Where the plaintiff is injured by falling down a flight of stairs lead- 
ing to the "ladies rest room" in an amusement park and brings 
action against the owner thereof alleging that the stairs were not 
in a reasonably safe condition, a deposition of the plaintiff to the 
effect that  the one who had given her permission to use the stairs 
had said after the accident that he was sorry and that  they had 
intended to fix the stairs, is improperly admitted in evidence as  a 
part of the res gestce, the act of giving permission not being such 
an act, exercised simultaneously with the injury, a s  the term res  
gestce implies, and the declaration being made after the injury and 
the plaintiff failing to establish that it  was made within the time 
necessary to constitute a part of the re8 gestce, and i t  not being 
of a subsisting fact but a n  expression of a preexisting state of 
mind. Ib id .  

d Test imony of Telephone Concersations 
1. Where a witness is allowd to testify over objection to the substance 

of an alleged telephone conversation with an unknown person for 
the purpose of showing the contents of the conversation which alone 
gave it  pertinency and rendered i t  hurtful, the testimony is in- 
competent as  hearsay, and its admission constitutes reversible 
error. Powers u. Commercial Service Go., 13. 

f Impeaching and Corroboratiue Tes t imony 
1. The testimony of an insurance agent of the renewal of a policy of 

automobile liability insurance, of which he had personal knowledge, 
is held competent a s  corroborative evidence of the plaintiff's con- 
tention that the car causing the injury in suit was the car covered 
in the renewal policy. Rudd v. C m a l t y  CO., 779. 
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EVIDENCE D-Continued. 
h Similar Facts and Tramsuctions 

1. Where a n  employee is injured by the falling of a comb in a cotton 
mill .machine, alleged to have fallen because of a defect therein. 
evidence that the comb had so fallen while the machinery was 
being operated by other employees immediately thereafter is compe- 
tent where there is evidence that no change had taken place, the 
probative force of the evidence being for the jury. Alnzol?d v. 
Oceola Mills, 97. 

G Declarations Against Interest. 
a I n  Gmeral 

1. The power to make declarations against the interest of a company 
cannot be inferred a s  incidental to the duties of' a general agent 
in charge of the current dealings of the business, and where declnra- 
tions of a "person in charge" of the business are sought to be intro- 
duced in evidence and there is no evidence of the scope of the 
agent's authority, the admission of the evidence against the com- 
pany as  a declaration against its interest is reversible error, the 
burden being upon the plaintiff to establish the competency of this 
evidence. Staley v. Park,  155. 

I Documentary Evidence. 
b Accounts, Ledgers, Records and Pricate  Writings 

1. In  an action by the wife against her father-in-law for alienating 
from her the affections of her husband: Held, a letter from the 
plaintiff's attorney to the defendant listing the wrongs alleged 
to have been committed by him is ex parte and self-serving and 
incompetent as  evidence upon the trial. Hankins v. Hankins, 
358. 

J Parol Evidence. 
a Admissibility i n  General 

1. While parol evidence may not be received in evidencsa to add to, vary 
or contradict the written part of a n  instrument, ,where the entire 
contract is not reduced to writing the unwritten part may be shown 
by parol evidence if such evidence does not contrs.dict the written 
terms of the agreement; in this case parol evidence of an agreement 
for a particular mode of payment of notes is held admissible a s  
between the original parties. Stack v. &'tack, 461. 

2. Parol evidence held admissible to show total failure of consideration 
for guaranty of payment. Chemical CO. u. Greens, 812. 

EXECUTION. 
A Levy. 

b Control or Possession of O m e r  
Where a mortgagor pays a certain sum in cash into :he hands of the 

clerk of the Superior Court as  a deposit for a n  ativan'ced bid, for 
the resale of property sold under a mortgage, and the sheriff a t -  
tempts to levy thereon under execution by demanding the sum of 
the clerk and making a notation upon the execution to the effect 
that  he had levied upon the fund, and the clerk retains the fund 
and agrees to apply i t  to the judgment if i t  should subsequently 
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EXECUTION A b-Continued. 
be determined that  the sheriff had a right to levy on the fund, 
and upon knowledge of the transaction the mortgagor claims the 
fund a s  his personal property exemption, and it  appears that the 
sheriff neither touched nor saw any part of the funds in  the 
clerk's hands: Held, there \ \as  no sufficient levy upon the funds 
by the sheriff, and the attempted levy was void. I i z  re Pl~ipps, 
642. 

B Property Subject to Execution. 
c Trust Estates 

1. The interest of a cesfui que trust in real property held by a trustee 
as  an active trust, requiring the trustee to perform certain duties 
in respect thereto until the happening of a certain event, and 
\\here the cestui que trust may not call for a conveyance of the 
legal title, is not subject to eswution in this State. C. S., 677, 
subsecs. 3, 4. Patrich: v. Bcatty, 434. 

J Supplemental Proceedings. 
a Eight to Institute PI-oceedit~ys 

1. Supplemental proceedings are based upon an execution and may not 
be instituted against a defendant \%hen there has been no execution 
issued nithin three years from the institution of such supplemental 
proceedings, C. S., 'ill, 712, 719, and chapter 24, Public L a v s  of 
1'3'27, does not affect this result, the later act having no repleaing 
clause does not apply to supplemental proceedings but applies only 
to strike out the three-)ear limitation in C'. S., 667 and to repeal 
C. S., 668. Hui cester Co. v. Broclxc'ell, 803. 

I< Execution Against the Persou. 
d Uiacl~arye b?/ Insolvent's Oath 

1. TYhere execution against the person of a defenda~lt is made in 
accordance with the judgment against him, C. S., 673, after exccn- 
tion against his property is returned unsatisfied, and the clcfendant 
files a petition for his discharge as an il~solvellt under C. S., l t 3 7  
ct seq., and the plaintiff answers the petition for discharge and 
allc~ges that the defendant had concealed his property and fraudu- 
l e n t ~ ~  made the affidavit that he was without means: H e l d ,  the 
plaintiff must allege the fraud with sufficient fullness :u~d cce- 
taiuty to indicate the charge the defendant must answer, and such 
allegations must be sup~mrted by sufficient evidence, and ~vhere 
the plaintiff has failed to do s u  a judgment dismissing the proceed- 
ings will be attirruecl. H u ~ c s  c. Lancasto-, 513. 

1:XEC'VTORS ASD A1)JIISISTHATOKS (Poner  to al~pomt administrators 
see Clerks of Court C a, C o u ~ t s  A c ;  executor ma1 be made a 11arty in 
Supreme Court sce Appeal and Error A b 1). 

C Control and Management of Estate. 
c Business and  Co)?t t~~cfs  of Executors a i ~ d  Administrators aitd their 

Agents 
1. Where the executors and trustees of an estate appoint the manager 

of certain concerils of the deceased to continue to act in that 
capacity after the death of thc deceased, and thereafter the man- 
ager executes certain notes the proceeds of which are used ex- 
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EXECUTORS A X D  ADhIISISTRATORS C c-Continued. 
clusively for the payment of debts contracted by the deceased before 
his death and to keep up the property of the deceased under his 
management, the executors and trustees a re  thvreafter estopped 
to deny either that the acts of the manager in executing the notes 
were not within the scope of the employment or that they were 
ignorant of the fact that the relation which had esisted between 
the deceased and manager prior to the deceased':: death was that 
of principal and agent and not that of partners. Bank r. Grow, 
144. 

2. Where the general manager of certain concerns of ihe deceased bor- 
rows money on notes from a bank shortly after the death of the 
deceased and the proceeds thereof are  used for the exclusive benefit 
of the deceased's estate, the personal representatives of the deceased 
are liable to the bank therefor in their representative capacity, 
although a t  the time of paying one of the notes they were unaware 
that the relationship between the general manager and the deceased 
was that of principal and agent, the estate having received the 
benefits of the unauthorized acts of the agent and the esecutors 
making no offer of restoration, they mag not remdiate  the acts 
of the agent to the injury of the other party, and having the power 
to make the contracts they also had the power to ratify them. 
Ibid. 

f Nuits to Collect Debts or Claims Due to Esta te  

1. Where, after the death of the intestate a lumber colnpany cuts some 
timber from lands beyond the boundaries described in their timber 
deed from the intestate, and a settlement is  made therefor with the 
adnlinistrator of the estate in accordance with an award made by 
appraisers appointed by the court by agreement of counsel, and it  
appears that the personalty of the intestate was not suacient to 
pay all debts of the estate, and that the heirs a t  lam of the 
intestate, through their guardian, are parties plaintiff and that 
they are  entitled to payment from the administrator, after the 
debts of the estate a r e  paid, of any surplus: Held, a judgment 
as  of nonsuit in  a n  action brought by the guardian of the heirs a t  
law to set aside the award as  not being binding on her will not 
be disturbed on appeal, no harm having resulted to the minor 
heirs a t  law, and the judgment not being prejudicial a s  to them, 
the right of action therefor being outstanding in tl-e administrator 
for the benefit of the estate and heirs. Ace,?/ v. Gull, 132. 

D Allowance and Payment of Claims. 

g Rights and Renzcdies of Creditors 

1. The personal representative of a deceased is a necessary party 
to a suit to recover assets of the estate. and w'lere the holder 
of one of several bonds secured hy a mortgage or the deceased's 
home place brings action against the beneficiary under the de- 
ceased's will to declare the legacy a trust fund for the payment of 
the bond, and it  appears that the bequest is insufficient to pay 
all the bonds and that the executor and other bondtolders have not 
been made parties, the defendant's demurrer is properly sustained. 
Sims v. Dalton,  240. 
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EXECUTORS A N D  ADhlINISTRilTORS-('mtinuPd. 
F Sales Under Order of Court. 

a When Sale  is S e c c s s a r ~  
1. Where personalty i s  insufficient to pay debts of estate, realty may  be 

sold under order of court. k . c c r ~  1'.  Guy,  152. 

E X P E R T  TESTIMOKP see Criminal Law G i 

FEDERAL COURTS see Remoral  of Causes. 

FORBIER JEOPARDY see Criminal Law E'. 

FRAUD (Cancellation of i~ i s t rumen t s  for,  see (.'nilcellation of In s t rume~i t s  
A b ) .  

A Elements and  Essentials vf Right of Action. 
b Deception 

1. A11 prior negotiations a r e  niergcd in the writ ten instrument in  the  
absence of f raud,  mistake o r  other m;rintainal)le equity, and the  law 
presumes tha t  t he  parties to a col~tr:rct have de1ibcr:rtely chosen 
\rords fit and  suitable to express their  meaning and  intent,  and  
~ r l i e r c  a contract for  the cxcha~igtt of real  p ~ ~ y e r t y  between the 
p r t i e s  is  reduced to writ ing and  the con11)lail~ing par ty  1 ~ 1 s  read 
i t  and  deliberated screra l  days  before esecuting i t :  IIeld, 11c may 
nut recorcr against  t he  other par ty  damages causetl by his ignor- 
ance of the  clift'erencc bol\vt%% the legal liabi1ir~- of tnking l ) ro l~er ty  
subjcct to  a mortgage ir i~d :rssuming to 1):ry :I 1110rtgitge debt 
thereon, a11d v11we the  cvitlence t e i ~ d s  only to slio\r ;I niist:rke 
based upoll such ignorance :I motiou a s  of 11o11suit should be 
allowed. 1 ' io.c~ c. Uio')nwl~. 27.S. 

C Actioils f o r  Frautl .  

1. \There riotcXs for tlic l)urch:ise price of lands a r e  ~ n a d e  ~ ) : ~ j a b l e  to the  
g r a ~ ~ t o r ' s  son mitl ~ i o t  to  t h r  grautor,  : I I I ~  : ~ f t e r  the grantor 's  death  
a r e  found ~ ~ i e d g c ~ l  a s  co1lnter:ll for  tlic son's uote i11 n bank, and  
there  i s  ilo ericlence tha t  the son w:rs acting a s  the grantor 's  agent 
or t ha t  :my wnfidential  relation\l~il)  existed b t l t \ v~e i~  the111 o r  all$ 
other t1ridenc.e in cslrlniiatic~n : I I c ' l d ,  the  e r i d e ~ ~ c e  of f r aud  is  in- 
sufficient to be subiiiitted to the  jury in mi nction by the adminis- 
t r a t c r  of t he  grnntor against  the  son to recorer the r a lue  of the  
iiotcs, and his motion a s  of 1101liuit should h : ~ r c  been granted.  
U c a l ~  2'. Uctrn. 3S.S. 

FRAUDS, STATUTE OF. 
A Proniise to  Answer for  Debt or Default of Another. 

a dpplicabilit2/ ant1 Dcf<,?lsc 
1. Where the  fa ther  signs t he  note of his son a s  n guarantor  of pay- 

ment in consitlerntioli of the pnyee's furnishing the son with fert i-  
lizer cn  ol)eii account, 11arol eridcnce of the  total failure of the  
consiclernti~m in t h a t  the payer (lid not so furnish fertilizer i s  
admissible a s  between the  ~xt r t ios  in ;in nction ngaiilst the fa ther  
on the note. Chemica l  Co. 1.. Grif/i?l, 812. 

2 .  The s ta tu te  of f rauds  does not apply to the original ~ ~ r o r n i s e  to  pay 
the  debts of another.  Uccli c. Hullr~cc'll, 840. 
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FRAUDULENT COSYEYAKCES (Rights  of creditors against  grantee i n  
unregistered deed see Deeds and  Conveyances B c ) .  

C Actions t o  Set Aside. 
c Sunciency of Ez-iclence and  Sonsui t  

1. I n  order to set  aside a deed to lands from parents  to their  son i t  is  
required tha t  there be a f raudulent  intent on the  pa r t  of the  
1):ireiits and  a knowledge of f r aud  by t h e  son, and  where all  the  
evidence tends to show t h a t  the  son surrendered notes delivered to  
h i ~ n  by h is  f a the r  for  moliey o\red h im,  and made a cash ~ ~ a y m e n t ,  
\\-liicli, together, constituted a full  consideration for  t he  lands a t  
the t ime of the transnction, and  t h a t  the land cc~nveyecl had been 
conveyed t o  t he  mother by tlie fa ther  in consideratiol~ of her  re- 
liuquisliing her riglit of dower in his other lauds for t he  benefit of 
h is  creditors, and  t h a t  a t  t he  t ime of the  trans:wtion the f a the r  
lind property then more  than suf3cierit to satisfy a11 his debts, a n d  
tha t  none of the  parties had  any  fraudulent in tent  or knowledge 
of any  f r a u d :  Held,  a n  i i~structioii  directing a verdict if the jury 
fourid t he  fac ts  to be in uccordnnce with thc  evidence is  not  
prejudicial. B a ) ~ l i  z-. Finch, 201. 

GIFTS.  
A I l ~ t c r  r'icos. 

n Requisites n ~ t d  I-aridity 

1. Choses in action m a s  now be the subjects of valid gifts  and the i r  
delivery by the  donor i s  sutficient if tlie donor's surrender of t he  
property i s  complete and  his  dominioil and control ( f i t  relinquished, 
but delivery may b~e actual,  constructirc,  or spml~olic, and  no ab- 
solute ru le  a s  to  the  sufficiency of delivery, npl)Iic:~hle to all  cases, 
may  be laid down. !I'ciylor c. C ~ ~ I I ~ I ' I ~ .  31'4. 

B Transoct io i~s  Operntiwg ns G i f t s  
1. Where  a n  administrator of a tlecensed is  suet1 for  the nmonnt of :In 

illsurnnce policy paid into his hands  by tlic itislutkr. the ~rlnintitfs 
claiming t h a t  the policy lintl been given them by the c1ece;tsed \\-it11 
ins t rnct io l~s  to 1)ny tllc> l)rtxniiunis thc?reon a s  t l~ t ' )  ni:~turcyl whir11 
they hacl tlone, and i t  appe:ars t ha t  the  d c w ; ~ s e , l  lintl clel~ositetl 
tlie policy wit11 tlic insurer to secure moncp bo ~ o ~ r c t l  thereon : 
IIt 'ld, the  a d ~ i ~ i ~ ~ i s t r : ~ t c ~ r ' : : s  n1otic.n :is of ~ ~ o i ~ s u i t  \V:LS l ~ r o l ~ c r l y  re- 
fused, since a n  i n s u r a l ~ w  lwlicy may bc gircli :1\\-1y by ~ ~ n r o l  and 
i t s  nctual delivery is  not i l ~ d i s p c ~ ~ s a l ~ l e  to tlw gift. nntl tlie pro- 
visions of the  policy relative to  assignnicnt a r e  for tlie benrfit 
of the illsurer \\-hose rights a r c  not inrolrctl, the :uliount of tlie 
lrolicsy 11:lri11g been alrcady l~airl ,  and  the  court  1)rol)erly subnlitted 
tlie clucstic:n of the  s~ f f i c i (wcy  of tho delivcrp to the  jury under 
illstructions which a r e  f r w  from error.  Tnylor z-. CoBzcr,t, 324. 

GRAKD J U R Y  src  Indictment A b, A (1. 

GUARDIAX AdSD WARD. 
C Custody a n d  Care of Ward's Person and  Estate.  

b Control atrd V n t ~ a g c ? n o ~ t  of Bstnfc ill G t t ~ c r n l  
1. Where  the surety on a guardian's  bond alleges a n  agreement fo r  the  

joint control by the  guardian  and surety of the  guardianship f'unds 
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GUARDIAX AXI)  WARD C 1)-Co~~tinucrl. 
depoiitcd 111 a bank, tlie agreemc.nt ~ 1 1 1  not be held ro id  Upoil a 
d e m u r ~ e l ,  ~t ban;: asburned tha t  the agrecnicnt comes u i th in  tht' 
purview of C. S., G 3 S " ( e ) .  Lcoiiclrd 1 .  l Orli, 704. 

HABEAS COltPUS-Juristlictic n of l)roceetllilg~ see ( 'ourts A a 1 : for custody 
of minor child w e  Pa ren t  a u d  C'hiltl A c 3. 

HIGHWAYS (Bonds of contractors sce Pr inci l~al  and Surety B b 3, 4, 5 )  

A State  I I i p l~way  C'ornmihsiou. 

a TT-idtl~ of Iliyl~zc~a..~/, JIairl tc?~u~zcc.  Xiy~ls, ctc. (JYidening highway 
through city see Muiiicipal Cor~orn t ions  G b 1) 

1. The  crectitm of s i g ~ ~ s  011 :I S ta te  lligli\v:ly ill i~uitatioil  of ofticia1 
high\v:~y sigus in riol:ltio~l of cll;ll)ter 148. stxction ;ti. Public Laws 
uf  1927. is  made a ~nisclenlvallor under section 58, and injunction 
is  not t he  a l ~ l ~ r o l ~ r i a t c  rcme3cly fc.r the e~lforcement of the s ta tu te ,  
and  in ~ x o c e e d i ~ g s  by a lrrivnte 1)erxon a judgment dissolving a 
temlrorary order r ~ ~ s t r a i ~ ~ i ~ l : :  the ~ n i ~ i n t t m : ~ ~ ~ ~ ~  of signs 11.y a private 
owller alleged to b'e in violatioli of t l ~ c  s t :~ tu t e  \rill not be disturbed 
on appeal, i t  furtl1c.r i~l)lr t~aring tha t  t he  allegcd signs \yere 11laced 
on pri\-ate prollerty autl not UIIOII the right of \ ~ : t y  of t he  high- 
way. (Ihnp[~('ll I . .  Vo~r.c.r!l. 584. 

B Use of Highway and Law uf the Iio:~d. 

1. \There the c r ide l~ce  tends ( l i ly  t o  slio\v t h a t  the driver of a n  
nutomolrile in hc3:~vy traffic 011 a 11ig11\\-ay sa \ r  :I truck cuming to- 
w:~rds h im and upon the  suddcn necessity of avoiding a collision 
thr rcwi th ,  swt~rvecl tlie car. cauhiny i t  to ~CL:IVC the  linrd surface 
m ~ d  hit  :I l ~ o s t  :llo~lg the  lliyliway, rt~sultiilg ill the death  of a n  
inr i tcc  riding with h i m :  I l r l d ,  tllc~ act  of rllc t l r iwr  in so sn-erring 
the  ca r  will not be held for negligc~ncc, imd the  in jury  \vas f rom a n  
accicle~it fur n-llicli damages m : ~ y  I I I J ~  be  rea~vere i l  ei ther :rgainst 
the clrirer or the  o\vncr of t he  c2ar. I ' n t t (~ r so ,~  I.. I<itrhicj. 72.5. 

1. The  violation of a s ta tu te  enacted for  the safety of those driving upon 
the  11i41~1aj is  ne~.l igenc~e po. S S P ,  a nd  \\lien <nc411 xioht ion  i . ~  ad-  
mitted o r  estal~lished tlie question of proximatc~ mute is ordinarily 
fo r  the  jury. N. C'. ('ode. 1!)::1 (Michie).  262 l (43 ) ,  2621(46), 
2621 (51) , 2621 (,i4), 2621 (55) .  Kiliq r. Pope, rZ4. 
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HIGHWAYS B-Continued. 
i Contributory Xegligence (Of guest see hereunder k )  

1. Where the  evidence discloses that  the plaintiff, a fourteen-year-old 
boy, was  attacked bs a dog while attempting to cross a hard- 
surfaced highway, and that  t he  boy, while kicking a t  the  dog, re- 
treated towards the  middle of the highway, which was  s t ra ight  for  
more than  a hundred yards,  and t h a t  the  boy did not see the  de- 
fendant 's  automob'ile approaching and was  struck by i t  while in  
the middle of t he  highway: Held,  the question of contributory 
negligence should be submitted to the jury, and the  granting of 
tlw defendant's motion a s  of nonsuit i s  error,  ~ n d  held fur ther ,  
the evidence is sufficient to war ran t  the submission of the issue 
uf the  las t  clear chance. Dotson c. Early,  8. 

X: Chests awl  Passengers 
1. Where a gratuitous passenger or  guest i n  a n  ai~tomobile has  no 

ownership or control over the  car  and is not engaged in  a joint 
enterprise with the  driver or  other occupants, negligence of the 
driver of the  c a r  will not be imputed to the guest, and h e  may 
recover against  a third person for  a negligent injury if tlle negli- 
gence of the  driver is  not the sole proximate cause of the injury.  
Kash v. R. R., 30. 

2. Wherc the  doctrine of being engaged in a joint enterprise i s  relied on 
by the  defendant sued fo r  negligently inflicting :i personal in jury  
in the driving of an  automobile wherein the  plaint lff was a n  invitee, 
i t  must be shown by the defendant tha t  he and the plaintiff had  
such control over the ca r  a s  to be sub,stantially i i  joint possession 
of i t .  Chanock v.  Refrigerating Co., 105. 

3. Although the  negligence of the driver of an  automob,ile will not ordi- 
narily be imputed to a guest therein when the guest h a s  no control 
over the  car  or driver,  the  guest may not recover f rom a thircl per- 
son for injuries suffered in a collision w l ~ c n  the negligence of the 
driver is  the  sole proximate cause of t he  acciilent. Hinnant  1;. 

R. R., 480. 

4. Where the  evidence discloses tha t  the plaintiff w:.s a guest in the  
defendant's car  on a t r ip  to another city and tliat the defendant 
on the return t r ip  was  driving in a reckless manner in violation 
of the speed limit and driving on tlic wrong side of thc road and in 
turning curves a t  a dmgerous  r a t e  of speed, and that  the plaintie 
repeatedly remonstrated with the defendant's driving and tha t  soon 
thereafter the car  turned over while the defendant was  attempting 
to take n curve a t  a dangerous ra te  of ~ p e e d ,  cnu!:ing injury to  tlle 
plaintiff: Held, under the  facts and circumstar~ces of this case 
the  plaintiff's failure to demand that  the defenilant stop the car  
and le t  him out  was  not contributory negligence a s  a matter of 
law, and the issue was  properly submitted to the jury under 
instructions which were free f'rom error,  and he 'd  fur ther ,  if t he  
defendant's conduct was  wilful and wanton the plea of contributory 
negligence could not avail  him. King v. Poljc, Bli4. 

nt Pleadings iw A c t k n  f o r  Damages 
1. I n  a civil action by a n  invitee or  jiueat in an  automobile to recover 

damages against  the owner and  driver thereof, allegations in the 
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complaint t ha t  the car  was  driven negligently and a t  a reckless 
speed resulting in a collision \vith another car  a t  a street  inter- 
section and that  this was  the proximate cause of the  injury in  suit  
is  a sufficient allegation of actionable negligence t o  resist the 
defendant's demurrer t o  the  complaint, t he  allegations being suffi- 
cient according to the  common-law practice, and section 2621(46), 
requiring tha t  the speed of the automobile must be alleged, applies 
to criminal actions only and not to civil actions for  damages. 
Plwr v. Richter, 573. 

o Sziflciency of Ecidence and  h70nsuit 

1. Where, in a n  action to recover damages for  the negligent killing 
of the  plaintiff's intestate, there is  evidence only that  the  intestate 
was  killed while riding a bicycle a t  or near  a street  intersection 
by being struck by an  auto-truck driven by the defendant:  Held, 
the defendant's motion for judgment a s  of nonsuit should be 
allo\ved, the mere fac t  of t he  collision raising n o  presumption of 
negligence, and there being no evidence to support the allegations 
of the complaint a s  to the  negligent driving of the defendant. 
Swainey v. Tea Co., 272. 

D Rights of Persons in Highway Location. 

c Rights of Landowrzers i n  Contiguous Highways After Abandonment b y  
Highway Commission 

1. Where there is evidence t h a t  the road in controversy had been 
used by the public for  about fifty years a s  a main highway between 
two cities, tha t  i t  had been worked and kept up for t ha t  period 
and had been macadamized for about nine years, all  a t  public 
expense, and tha t  thereafter the Sta te  Highway Commission dis- 
ccintinued such road a s  a par t  of the Sta te  highway sy-tem under 
the plenary p o ~ e r  given to i t  by statute,  and built a permanent 
hard-surfaced road in close proximity thereto in order to straighten 
and improve the  highway: Held, the abutting owners along the  
abandoned road have a n  easement therein for ingress and egress 
although the original onne r  may still retain the fee subject to the 
easement, and the road abandoned a s  a par t  of the highway system 
may not he closed hy the owner of the land through nliich i t  lies 
to such abutting o\ \neis  without their consent. Dncis 1;. Alezn)&r, 
130. 

2. Where a highway has  been used by the public for over fifty years 
and has  becn kept u p  and macadamized a t  public expense, and 
thereafter this section of the road is abandoned by the Sta te  High- 
way Commission a s  a par t  of the highway system of the S ta t e :  
Held, an  abutting onne r  i s  entitled to  a permanent injunction 
restraining the on-ncr of the fee in the  land through nhich tlic 
section of abandoned road lies from taking possession of the aban- 
doned road and closing i t  to the  destruction of the abutting owner's 
right of easement thereuver, and  where the  road has  been closed by 
the  onne r  of the fee a mandatory injunction may be issued com- 
manding tha t  the road be reopened. Ibid. 
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HOMICIDE. 

B Murder. 

a Murder in t h e  First  Degree (Expert testimony a s  to mental capacity 
see Criminal Lam G i 6)  

1. Where upon a trial for murder all the evidence and inferences there- 
from unquestionably tend to show that the deceased was killed 
by one lying in wait and for the purpose of robbery, with evidence 
tending to establish that the defendant had perpetrated the crime, 
and there is no evidence in mitigation of the offense, the evidence 
establishes the crime of murder in the first degree, C. S., 4200, 
and a n  instruction to the jury either to convict the defendant of 
murder in the first degree, if the evidence so satisfied them beyond 
a reasonable doubt, or to acquit the defendant is not error. S .  v. 
Myers,  351. 

2. Where all the evidence for the State tends to show that the defend- 
ants killed the deceased while attempting to rob him, the crime 
is murder in the first degree, C. S., 4200, and the failure of the 
trial court to submit the issue of guilt of murder in the second 
degree is  not error. S .  v. Donnell, 782. 

G Evidence. 

a Weight  and, Suficiency 

1. Where in a criminal prosecution the State's evidence tends to show 
that the defendant willingly entered into the fight .,vith the deceased 
and killed him with a deadly weapon, a knife, the defendant's 
motion as  of nonsuit is properly refused, and a verdict of man- 
slaughter will be affirmed on appeal. C. s., 4643. S ,  v. Fewel l ,  
478. 

Z, Presumptious and Burden o f  Proof 

1. Where upon the trial for a homicide the solicitor does not ask for a 
conviction of murder in the first degree but of murder in the second 
degree or manslaughter, and the defendant admits he killed the 
deceased with a pistol but contends that the deceased was attack- 
ing him with a knife, and that the killing was in self-defense, the 
killing with the deadly weapon raises the presumptions of malice 
and that the killing was unlawful, both of which presumptions the 
defendant must rebut by his evidence, and where he rebuts the 
presumption of malice only, the presumption tha: the killing was 
unlawful remains, making the crinle manslaughter. S. v. Fleming, 
512. 

HOSPITALS. 

C Private Hospitals. 

a Liability t o  Patients 

1. A hospital which undertakes to furnish only the facilities for an 
operation or for the treatment of a patient is  not responsible for 
the negligence of a physician chosen by the injured person or by a 
third person for him, and where, in an action against a hospital 
for damages caused by the negligence of a physician, there is no 
allegation that the physician was employed by the hospital or 
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treated the patient as  agent of the hospital, the action is properly 
disnlissed as  to the hospital, there being no cause of action stated 
against it. Gos?icll v. R. E.. 234. 

2. Where an  injury to a patient is not attributable to any negliyence 
of the attending nurqe the owner or leqstx of the hoqpitnl employing 
the nurse cannot be held liable on the doctrine of vcspoildent 
superior. Byrd c. HospitaT, 337. 

D Surses. 
Liability to Patients 
1. Nurses in a hospital in the diwharge of their duties must obey and 

d~ligently execute the orders of the phgsician or surgcon in chxrce 
of the patient, arid they will not be held liable for injury rewltin:: 
to the patient from executing such orders unlcss such orders arc 
so obviously negligent as  to lead any reasonably prudent person to 
anticipate that suhqtantial injury would reiult  to the patient thtsre- 
fiom. Bllrd z.. Hospttal, 337. 

2. Where a family physician diagnoses the condition of his patient and 
prescribes that she be removed to a private hospital and gi\en 
treatment in an  electric heat cabinet, an appliance approved and 
in gcncral use, and is present n i t h  the nurse attending the patient 
and scrs and approves of the n a y  the body of the patient is 
prepared for the treatment and directs that the patient remain in 
the cabinet a certain length of time, and injury results to the 
patient from being burned: I l f ld ,  the injury must ha \e  resulted 
from one of threc causes, and if i t  resulted from the peculiar 
susceptibility of the patient to heat due to her condition it resulted 
from an  error in diagnosis by the physician, or if it resultcd from 
the lcngth of time the patient n a s  kept in the cabinet. thc lenqth 
of time \ \as  exprequly prescribed by the physician, or if it resulted 
from improper preparation of the body of the patient for the trcat- 
mcnt, the physician was present and knew what 1)repar:~tions 
had becn made, and under the circumstances the treatmcnt of the 
nurse \ \ a s  the treatment of the physician, and the nnrw cannot 
be held liable for the injury, i t  not bemq apparent that  suhstmltial 
injury ~ o u l d  result from the execution of the lrhlsician's orders. 
Ibid. 

HUSBAND A S D  WIFE (Keglect of wife to file complaint held excusable 
when husband had promised to do so for her see Judgments I< b 1). 

A Abandonment. 
c Defenses 

1. The false representations of the prosecutrix that  she was pregnant 
before the marriage is no defense in a criminal action against the 
husband for nilful abandonment. S. 2) .  Gibsol~, 108. 

C Separation and Maintenance. 
c Deeds of Separation anddBonds Securing their Performance 

1. In construing a bond given to insure the faithful performance of a 
deed of separation, executed in accordance \\it11 a judgment of the 
court, the intent of the parties must be arrived a t  by taking into 
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consideration all the  paper-writings relating to the controversy, the 
condition of the parties and the purpose of the bond, the family 
relationships and the circumstances existing a t  the  time of i ts 
execution. Pceler 1;. Peeler, 124. 

2. Where in a n  action by a wife against her husband a judgment has 
been entered requiring the defendant to pay the plaintiff a certain 
sum each month for a stated period, and in accordance with the 
judgment a deed of separation is executed to carry into effect the 
provisions of the judgment, the deed of separation providing that  
a bond should bme executed which should be responsible "for 'each 
and every payment until the conditions of the judgment ha re  been 
fully complied with," and a bond in accordance therewith is ese- 
cuted in a certain penal sum, and is conditioned upon the principal's 
performance of the provisions of the judgment: Held, by interpre- 
tation of all  the relative papers the penalty of the  bond is not the 
limit of liability thereon, i t  being collateral to the, purpose of the 
bond and inserted merely for security, and a judgment that  the 
surety should be discharged upon payment into court of the penal 
sum of the bond is erroneous. Ibid. 

E Alienation. 
a Elements ami Essentials of Right of Action 

1. I n  a n  action by a wife to recover damages for the alienation of the 
aft'ections of her husband she must estab,lish by proper evidence 
that  she and her husband were happily married nut1 that  jienuine 
love and aEection existed between them, that  sucll love and aft'ec- 
tion was alienated, and that  the \vrongful and n~alicictus acts of 
thcl defendant brought about such alienation. I I n ~ ~ ~ c i ~ t s  v. I l ( ~ ~ l l i i ) ~ ~ .  
368. 

b Evidel~ce 
1. TVhere, in a n  action by a wife against her father-i 1-1aw to recover 

dnmagcs for the alienation of the husband's affwtions, the evi- 
dence tends to show that  the married couple came to live with tlie 
husband's father on account of their strained financial circum- 
stances: Held, evidence that  the defendant's lioilse was i l l  dis- 
repair and that  the food, \ ~ h i c h  was served to all alilie, was not 
good, that  the defendant opposed the cllurch ant1 held vie\vs of 
contempt for the marriage ceremony is inconipcte~~t,  and the judg- 
ment of the Superior Court granting a new trial in the county 
court ulmn csceptions based ul1o11 the admission of such evidence 
Jvill be affirmed. lIa?lkins v. Ifunl;ins, 338. 

2. I n  a n  action by the wife against her father-in-law to  recover dam- 
ages for the alleged alienation of the affections of the husband 
evidence of the  relationship b,etween tlie parties is competent and 
constitutes a proper and vital subject of inquiiy, but evidence 
of tlie number of parties the  plaintiff had in her own house, o r  of 
the amount of money the defendant gave his dau::hters, or of the 
provision of the  defendant to have his body cremated is incompetent 
and does not come under the rule, such eviden-e being wholly 
foreign to the issue and not being of declaration tending to show 
bias, animus or hostility to the  plaintiff or her marriage. Ibid. 
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IA'DEDISITT. 
I3 Rights and  Liabilities of Parties.  

(1 Xilffo-irrg of Loss b y  Thosf, I)ldcnl)lificd arid t7teir R1rj7rl.s or1 I r~d i 'm i t r f~  
("oirt~rci-t (Riglit of wre t i e s  to  contributio~i frcrn~ other  securities 
see Contribution A a 1) 

1. Where a s h r ~ i f f  in his a l~ l~ l i ca t ion  for a surety boncl olr!igates liiniself 
among other things to indcmuify the surety against  loss arising 
f rom the  e s e c n t i o ~ ~  of t'hr I ~ ~ n t l ,  and  ill a n  action ngni~is t  the 
snrety in tlic Feder:ll Court  ill a n o t l ~ e r  Sta te  a judgment is rcn- 
tl('rcd ag :~ ins t  i t  on the 11o1itl for :1n alleged assault  by the slltsriff's 
t l r l~ut ic~s  on offrntlers against  the laws of this Stntc ~ h o m  the  
dr~putic~s nrrtlstetl thcrc  nntl l~rtruglit bacli h e r e :  IIc'ld, the surr ty  
has  suffc>rcd loss 11). rcason of the e s e c ~ ~ t i o n  o f ' t h r  h n t l  nntl niay 
rc3eoyer the  amount of such loss against  the sheriff on his ngreeruent 
to iliclc~n~liify, thc  nc+ion 1)c.ilig on the  contract of intlrnll~ity ese-  
cutctl here tinel not on the ju(1gmcnt ren(lert'c1 in the  otlier st:tte, 
n ~ ~ t l  thc. princ.iplc tha t  courts of o ~ i e  s ta te  xvill not t:~l;c j u r i sd i c t io~~  
c~f an  action brought on the 1)ourl of a n  offiwr of nuother s t a t e  
has  110 :ilq~lic:~tion to t hc  prcscnt action. O~corccrrt]/ C'o. c. IIill. 
2s. .  

2 ,  n'l~c,re the  entlorsers on :I note dircountt~d a t  a I):~nl< nre givcn R 

col1atcr:il agreement to inilrmnify them a g a i ~ i s t  loss l)y rtvison 
of their cnilorscments, and  thc  collateral sgreenrent is scLcuretl by 
a mortgage 011 Inncls, autl the  cntlorsers have  t:lltrn up  the note 
with money borrowe-tl Prom the bank esclusirely on their ovm uote 
and hnve recr,ived the  original note f rom t h r  1)nuli : Held, the 
cntlorsc~rs llarcl snfl't~rctl loss on account of their  rndc~rrrnlents and 
m:ry p r o c e ~ d  to enforce t l i ~  collateral inilenlnity a g r t ~ n l t ~ ~ l t  and  tlie 
mortgage sc%wril~g it. Il~at1;ins L'. Ninlo?rds, 746. 

1. Wllcrc n surety com11:any 11:w paid the amount  of a bontl inilemnifying 
a c o u ~ ~ t y  against  loss of dclrosits in :I bank, and  the  bond corers  
;I ~ x r r t  of the  :7monnt of t l ~ c  county's tlcposit, and the county 
assigns to the  surcty co i i i l~ ;~~ iy  tlle amount so pait l :  Held, in order 
for  tlie surety coml)m~y or i ts  rlssignec to he entitled to ~rnyrnc~nt 
oil the  assignet1 clnim i t  must he s l ~ o ~ v n  tha t  t h t  county 1i:itl 
recciyeil lrnynicnt of the full  annount of t h e  Imlance of i t s  tlcl~oeit. 
Comr. of I3a~ l i8  c. TT-hite, 311. 

I S D I C T M E S T  A S I )  P R C S E S T M C S T  ( F o r  arson qee Arson C a, for a-nult 
w e  Ascnult :ind Battery I: a 1).  

A Necwcity for  and F~'orn1al I<eqni\ite. of Ind ic tu~en t  o r  Prcqentmcnt. 
(I  Iil G o l o a l  

1. Under tlic Co~i i t i tu t ion ,  1)rcl:irntion of Rightq, section 12, no person 
i? required to answcr n criminal charge but by indictment, 1)rcsent- 
nient or iml)c:ichme~lt, :1nd a11 indic~tment implies a n  iudictmrnt 
by qrand jury a3 definrtl by conimcrn law unless cllanged by s ta tu te .  
N. c. Jfltehell, 430. 

2. 4 justice of tlle peace has  no juristliction of a n  assault  with a 
deadly weapon escrpt  to hind the  defendant over, and  the Superior 
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1. Thc) r c ~ l u i ~ ~ ~ n i e n t  of ('. S., 2:::jG tlint tlir foreman slit.nlt1 mark  tlic 
n t i ~ n t ~ s  of ~ ~ i t n t ~ s s t ~ s  t ~ s : ~ ~ n i n c ~ t l  by the :rant1 jury 1111 the bill of 
i l ~ ~ l i c t n i t ~ n t  is n i t ~ r ~ l y  tlirtWory. and t l ic~w is iro s ta tu te  reclnirillg 
t11;lt tllo for t~mnn rntlorsr t l~rrtvrn wlietl~cr or not i t  is foul111 a 
trnc. 11ill. tlrt> v:~litlity of tllr bill b14ng clctermilrctl 11y the court  
recortls nncl n t ~ t  by t~iitlorscineiit on the bill, ant1 \ ~ l i t w  :I Ilill of 
intlictnit~lrt in i t  cal~i ta l  case lias b c ~ n  duly rctnrntvl into tq1~11 court 
11y tlitl gr:~ntl  jury ot' x majority of thcm a s  :I truv bill, ('. S., 4611, 
:~n t l  the  cwurt in i t s  tliscretion, u p o ~ l  :x later  inrc%tigntion, allows 
tlic foreman in alien court ,  in the  ])rrsrncr of n majority of the  
grnnd jury, to mark  the  ~ i a lnes  of the \ritncsstv t2saminetl on tlie 
bill :~n t l  to txndorse i t  a t rue  hill a s  tlirected by tllc graiicl jury,  
tlit, dt.frntlnnt's uiotic~n to qultsli o r  in nrrest  of judgment is  11rop- 
erly refused. R.  c. d c a x t ,  GSO. 

B Form : ~ n d  suKiciericy of Intlictment. 

b Clinrgc of Crime 

1. The  cliarge i11 the indictment must  be sufficiently specific, both as to 
law and  fact ,  to  adequately inform the defendant o f  the  offense with 
which lie is  charged and  to  enable him to be preywed 011 the t r ia l  
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U Anienclnleiit m c l  Bill of Particulars.  

1.  T h e  11rovisions of our s ta tu te ,  C. S., 4613, enabling a clefendalit in n 
c r imi i~a l  ;~ctitru to call fur  a bill of l~ar t iculars ,  cnimot supply a 
tleticiency in ; I ~ I  iiitlietment n11cli the  language of the indictment 
fails  to acleqr~:~tely vllnryr' the esselltial co~icoinitailts of the oSfcllscx, 
iuitl \\.11~'11 the i i ldict~i~t?nt is  thus defective the tr ial  court  i s  \vithout 
1 1 l i r i t y  to i t  I n l i ~ e ~ t ,  N. 1.. Cff/1e, 292. 

ISFAbS'l'S-Sc3ttillg asi(lt, jutlput~ii t  I!>-, set. Judgments I< c :  Parent  arid C'l~ild 
arc l ' a r e ~ ~ t  and  C'l~ild. 

1% Linbilities 011 Iiijuiiction Bonds. 

1. \Yhere 011 ap1x-d f rom the  grnnting of a temlmrary injunction it 
is held tha t  the  injuliction na s  properly granted r s c e l ~ t  ns  to  
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oiic mn t t r r  tlealiiig with fu ture  transactions, and  in  th is  respect it 
is  niotlifit~l, a motion by a par ty  defendant therein to assess darn- 
:IWS against  tlie injunc~tieln bond is properly dt'nied. Elias v. 
Co))lrs. ( ~ f  I)l i~~conzbc, 731. 

I S S A S E  PERSOXS. 
F Contracts. 

a Validity a11t7 Effect 
1. \\'liere. nt  tlir tinie of the  endorsement,  a n  endorsei  does not have 

suffiricxnt niental capacity to endorse tlie note, arid the endorsement 
is  without coilsideration to t he  endorser, t h e  endori~er i s  not liable 
tlic'rec,n nlthougli tlie 1)ayee of the  not61 is  without notice of such 
melital incapacity, hu t  the  endorser is  liable if lie re8:civecl coiisicler- 
ntion. S'carzy v. Ifamnzett, 42. 

ISSPECTIOX O F  W R I T I S G S  see Bill of Discort>rj- C. 

INSTRUCTIOSS see Tr ia l  E. 

ISSUIIASC'I: (Snrvty  bonds see Principal and Sure ty ) .  
D 1nsurnl)le In ter rs t .  

b I I L  L i f e  of .111otkcr 
1. I~Xccpt \rlicre thcre a r e  ties of blood or marr iage  i t  must  appear 

t ha t  n person would be clanlaged by tlie dent11 of another in some 
way n.hicli can be mcasured by rule of law in order for  him to have 
:1n insurable interest  in tlie l ife of t he  other,  and where the  eridence 
r l i s c l ~ w s  t h a t  tlie beneficiary in a po1ic.y of accislent insurnnce 
npl)licd for  the  policy and  paid all  premiums, that there was  no 
c30ntrnc.tual relationsliip between the  beneficiary and the  insured 
;uid t h a t  t l ~ c r e  \vere 110 ties of blood or marr iage  between tlienl, 
tlw insurance contract  is a mere wagering contract  and is void a t  
i t s  inception, and  a motion a s  of nonsuit should be granted in a n  
action by tlic beneficiary thereon. 81a(7c v. ZHS. Co., 315. 

E The  Contract  i n  Geiirral. 

1. Wllere n ~ o l i c y  of insurance is ambiguous i t  will b: construed in  
favor of tlie insurecl. G'~mw cillc 1'. d s s u r a ) ~ e  Corp., 837. 

H Cancell:~tion, Surrenclcr and  Abandonment. 

1. Tlie local agent of a fire insurance comI)any hns  no authority t o  
cancel a binding policy of fire insurance a t  the  request of t he  
insurer without tlie const'nt of t he  insured and issue another policy 
of t h e  sanie lriiid in another company in i ts  place, and  when h e  
a t tempts  to do so \vitliout t he  knowledge or consent of t he  insured 
the  cancellation is  without d f e c t  e n d  the  original  policy remains 
in force, and  t h e  insured m a r  recover thereon for  loss by fire sus- 
tnined before kno\vledge of t he  agent 's  acts,  there being no evidence 
of ratification by the  insured. Je?.niga)z c. Ins.  Co., 677. 

c Cancellation of Group Ittsuratzce by Emp7oyer 
1. Where  a n  employer's policy of group insurance specifies t h a t  i t  should 

end a s  t o  any  employee upon t h e  termination of th,? employment, 
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or prior thereto UIKIII cancellation by the employer, unless such 
termin:~tion of employment was  caused by disability while the  
1101ic.r n.as in force, and  i t  appears t ha t  the  ernployer had termi- 
nated the  insurance on such employee in accordance with the pro- 
 isi ions of the policy: Held,  in t he  absence of allegation or proof 
t ha t  the c n ~ ~ c ~ * l l : ~ t i o r i  of the policy by t h e  employer was  wrongful 
or illegal such cancellation is  presumed to have  brim lawful,  and 
tho hrnetieinry of t he  e~nployee cannot recover thereon for  the  
death  of the  employee a f t e r  the policy had thus  been c3:tnc~led. 
U t r k o  1.. liis. C'o.. 432. 

J Forfeiture of Pc~licy or Insurance  for  Breach of Covenant o r  Condition. 

c dcldifio~lol Ii~arcrcct~cc o r  E t~c~ in~bmr ic i t i g  P r o l ~ e r t y  

1. The> su lwqnen t  ac t  of the  owner and mortgagor in taking out adtli- 
ticma1 insurance protecting his interest  alone, done withont the  
1;non-lcdgc or consent of the mortgagee, does not, ipxo facto.  rcrluce 
~ ) ~ ~ o l r o ~ ~ t i c ! ~ ~ : ~ t e I y  the amount of prior insurance held by the  mort-  
g ; ~ w c  (111 the same ~ ) r o ~ ~ e r t y  untler a S e w  Tork St:ln(lartl Mort- 
gngc. C'l:ruse. Trr!ilor c. Itis. C'o. .  6.59. 

K Estolrpel, TVairer, o r  Agreements Affecting Right to I k c l a r e  Forfeitlire 
of Policy. 

b Acc~pt to i rc  ot. Rctckitior~ of Premirrms 

1. IYllt~rc~ the executive sccrc,tary of :L mutual  benefit insurance order, 
\\-11o solely is :~utht)rizcd nntlrr tlie constitution of the  o rd r r  to 
rcvvivc :ill money for 1nrm1)rrship clues, and n.ho i s  chnrgctl with 
the  duty  of reporting to  the  order those members in a r r ea r s  and 
notifying snch n~cmber s  of their  standing, fails  to give the rcqnirrtl 
~toticc, to ;I d ( ~ l i n q ~ ~ m t  n ~ e n ~ l ) t ~ r ,  and thereafter accepts the payment 
of t he  delinquent member's dues n i t h  knowledge tha t  the member 
\vas then i i r  c.-c.trc.mis: Held,  the acceptance hy t h e  secretary of the  
t l c l i n q ~ i c ~ ~ ~ t  tlues is  a waiver of the  provisions in thc constitution and 
Isx-laws of thcl order with respect to the  forfeiture of benefits 
for  t l ~ e  nclnlrayment of ducs, tlie tlsecutive secretary being a n  
excxc.utive officer of the  ilr~fenclant with broad ant1 comprehensive 
11o~v~~1.s.  l I i l l  I.. Lr,r i~iyton C'o?c11ci7. 607. 

bI Proof (if I)e:~tli or 1,oss. 

e Ti-nirr'r of Proof 

1. Undcr the  facts of this case and  the theory of tr ial  in the  lower 
court  the  insurer is  held to have waived i t s  r ight to tlcmantl 
proof of loss 1)y thrl insured. Taylor 1;. Ins. Co.. 659. 

N Persons Entit led to Proceeds. 

a Life 1 ? 1 8 u r u ~ c  

1. r)onec of policy held entitled to proceeds a s  against  insured's ad-  
ministrator.  Tnylot- 1;. C'obzmt, 324. 

c .  U n d o  Loss Payable Clauses 

1. The  purchaser of a cotton gin under a title-retaining contract  gave 
notes for the balance of t he  purchase price guaranteeing the  seller 
against  loss by fire. Thereafter,  the  purchaser took out  a policy of 
fire insurance on h is  property n i t h  a loss-payable clause in favor  
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of  the  nlortgagre a s  his i i~ t e r e s t  might allpear, and the  gill \V:IS 

iiicludtd in tlie 1rrolwrt.v covered in the  i11suranc:e policy. Uyoli 
loss by fir? the  insuratic~e company paid the  amount  of t h e  policy 
into court ,  antl tht. controversy depended u l ~ o n  the  respective rights 
of the mortgagee and  the  seller of the  cotton gin : H e l d ,  altliougli 
the  seller had  a n  i i~ su rab le  interest, i n  t he  property destroyed, 
thc. purcliasrr  had ]lot taken out any insurance protecting th is  
interest  and had not made any agreement to do so, but liad given 
only a personal guarantee  against  loss by fire, antl the mortgagee 
named ill t he  loss-l~ayable clause of the  l)olicy wa:; entitled t o  t he  
proccecls tliercof under the  terms of the policy cor. t rac t  ~)rotecti i ig 
his i ~ i t c r r s t  thereill. Jaffrf'.us 2.. I ~ z s . ,  Co., 368. 

2. Hotli tlle mortgagor of property and  his mortgagee l~ilve iin insurable 
interest  therein, aucl where there a r e  sel-era1 uior.gagees and the  
mortgagor talws out a policy of insurance with a loss-payable clause 
to tliem a s  their  in ter rs t  might a p p ~ a r  they a r e  twtit l td to the  
1,rocwxls or' t h r  policy ill l r o l m t i o ~ l  to their  debts if there a r e  no 
1)riorities by registration, agreement,  or otl ier~vise,  but where one 
of t h e  mortgagees i s  not named in  the  loss-lmyal~le clause h e  is  
not enti t led to any  of the  proceeds thereof and  the  mortgagees 
~ ~ a m e d  in  the  policy a r e  entitled to the  esc lus i re  benefit thereof, 
u111rss t h e  mortgagor had agreed to take  ou t  a policy for his 
benefit, ill wliicli case the mortgagee would be entitled to : ~ n  equit- 
:~b le  lien on the proceeds of the policy, a t  least  a s  against  the  
niortgagor. I b i d .  

3. Mortgagee held not entitled to apply proceeds of fire insurance 
to l ~ a y m e n t  of matured notes under mortgage prmision.  Coats  2;. 

Bank- ,  403. 

INTOXIC'ATIS(+ LIQUOR-Mere possession will not prevent award  of com- 
pensatioli see hlaster and  Seivnut  E' b 3. 

INl'ITEES-1,ial)ility of lessee for  injuries to, resulting from condition of 
building see Xegligence A c 2. 

ISSUES ser  Tr ia l  F. 

J O I N T  I~~h'1'E:RPRISI~ see Hrokws. 

JULGES-Court may hear  motion to amend af ter  motion had been refused 
by ariotlier judge a t  prior teriu. R e c i s  v. Ramsel/, 815. 

JU1)GRIESTS (ICsecutioli on, set, Esecut ion;  judgment on pleadings see 
Pleadings I b ) .  

E Constwt Judgments. 

b R e q u i s i t e s  a n d  Va l id i t l l  

1. Where  the  attorneys of record of both parties sign a consent judg- 
ment,  and the  defendant therein i s  advised tha t  tht> consent judg- 
lilent would be entered a n d  does not  make known l o  t h e  court  in 
1)ersoll or by counsel any objection thereto, the  f ac t  I h a t  one of t he  
defendant 's  at torneys of record did not sign the  judgment does 
not affect i t s  validity. L a L o u d e  ?I. H u b b a r d ,  771. 
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c Operufion awd Effect 

1. A con5ent judgment is  in effccat a n r i t t e n  cc~ntrac't between the  
l ~ a r t i e s  l i t iqant enterrd with t he  cunwnt of the  court, and the  
court  ma3 not thereafter set  i t  aiid(' n l t hon t  t he  consent of the  
parties in interc<t 8. c. MtKrry, 470. 

2. A c.onuelit judgment iq binding on the  par t ies  thereto until modi- 
field or cet n4tle by conucnt. or until raca ted  for  f r :~ud or mi<take 
11y judgment i n  a n  indept~nt lmt  action. LaLonde 1'. I11rbl)nr-(1, 

771. 

I? On Tr ia l  of Issues. 
c Collditional o r  .iltfXr-ifatire Judgmeilts 

1. 1Yher.e a par ty  to :1n ac.ticrn cor~sents to the abandonment of :I right 
IIP ha s  thcrcin set up, and this is  donc and thc, juclfmcnt t ~ c ~ ~ ) l ~ t l -  
ingly r t~ l i t le~wl ,  t he  judgmcnt is  not oh,jwtinnnble a s  being n cmtli-  
tioilal judgrnrnt when it is finnl and requircs no fu ture  :lei to IE  
(lono or condititt~i to be ~ ~ c r f o r m e d  11y any of the pal,ticxs. Iiillioi! 1'. 
L'hnir Cu.. 23. 

G Rendition, En t ry ,  Recording a11t1 1)ockcting. 
b Time nild I'ltrrc of Rordifion 

1. Or~l iuar i ly  a judgment (.annot 11t. entered b l  a Superior ( 'ourt judge 
out of tcrrn and out of the  di\ tr ict  n h r ~ r c i n  the  CRIIIC ik l ) ( 3 ~ ~ d i n g  
\ \hen not falling wi thm~ certain exc.c.ptionq \ \here  t h r  j n t l ~ m e n t  
may  be entered ?!I(IIC pro t~inC, hilt tllih rulc docs not a p p l ~  \ \hen 
the  parties to  the, action appear a t  the  t ime of the  rtxntlition 
of the  judgment and consent t h a t  the  judge coniider the mat ter  
ant1 enter the judgment. Klllfa, l  1 .  Chatr C'o.. 23 

2. \Yliilr i t  is  the better practice for  the consent t ha t  judgment 11e ren- 
derctl out of te rm or out of the  county ill \rhich t h r  action \ w s  
pcntliig to 11r ljut in \rr i t ing,  i t  is not essential tha t  this be 
don?, a1111 where the  judgment excel~tctl to s ta tes  a s  :I f a r t  tha t  
such consent was  in fact  given, it is conclnsire upon the parties 
in thc ahsenre of collusion or f raud.  I b i d .  

I< Attack a1111 Sett ing Auide 

1. JYllere a husbaii(l and wife living together a r e  sucd on a joint 
cxuse of action, i ~ n ( l  the  wife, relying on the  assurances of her  
husband tha t  he \rould crnl~loy connsel and  cause a n  t trwrer to be 
filed in hcr t ~ e l ~ a l f .  ~leglects to  file a n  answer within t h t ~  t ime pre- 
scribtd,  aud a jutlginent by default  is  cnlered agninst her,  and  
immediately u11on noticr of the  judgmcnt she employs c,nunscl :md 
mores  to set  aside the  judgment for surprisc and excusable neglcvt. 
C S., 600:  Hel(7, the neglect of !he wife is exc~isable,  and upon 
a proper sliowing of a meritorious defense, her  motion is  properly 
allo\red, the  provisions of t h e  Martin Act, C. S., 2507, not affecting 
the relation of husband and  wife or t he  rights and duties arising 
therefrom. Bank v. Tul-ne?-, 162, 165, 166. 

2. I n  order to set aside a judgment regularly entered, our statute,  
C. S., 600, requires t ha t  the  motion be made within one r e a r  
a f t e r  notice and  t h a t  t he  court  find a s  a fac t  the  existence of 
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mistake,  inatlrc.rtenc.t~, surl,rise or excusable u?glcct. to whic.h 
tht. Auprtmr ('ourt 1 ~ s  :ttltlt~l another conditior, precetlrnt, t ha t  
tht, jntlgcl must fintl t ha t  tht.   no ring pnrty has  :I meritorious clc- 
fensr.  Fellos c.  Allot,  376. 

3. As to \vhctht~r c.sc.cwire damagcs is  n suficient showin:: of a 
meritorious deftlwe, q u a ~ t :  "2 bid .  

c For FIYIM~ 

1. Wht.rr tht. fa ther  of a minor cllild injnrrt l  in 2n au1onloI)ile accident 
reaches a cwrnpromise a g r e r m e ~ ~ t  with t he  n t t o r ~ ~ e y  of t he  insnr- 
:1nw (~)1111mny ca r ry in r  indt~mni ty  i l~i;ur:~nce on tht> ca r  rilusing 
the  accident, and to  effectuate the  compromise agrrcment,  t he  
a t torney for  the  insurance company has  a n e s t  fr iend appointed 
for  the, minor and 1)rings a friendly action, reducing the comgro- 
nlise ngrwment  to jutlgn~twt,  :III(I thert~af ' ter  the fa ther  ant1 mother 
trf the  nlinor have another nes t  fr iend a l ~ p o i n t c ~ l  : ~ n d  seek to have 
the  judgment set aside a s  being contrary to t he  course and practice 
of t h e  courts and for  f r a u d :  Held,  before ordering the  judgmel~ t  
se t  aside the  t r ia l  court  should fintl whethcr thc  t l r i r r r  of the ca r  
was  nt~gligent, which was  denied by the dtAfrntl:~nt. whcthcr t he  
plaintiff was  guilty of rontributory ~ ~ e g l i g c ~ ~ c c ,  i~ l ld  shou1~1 find 
whether the  compro~uise judgment \\-:IS just and  f a i r  a n d  whether 
the  rights of the  minor were ~ r e j u d i c t d ,  m ~ d  w l ~ r r e  the court  has  
failed to find these rlwessary fac ts  t he  case will be remanded. 
I'at~ic'l; 2:. Brya?!, 62. 

2. Where in a n  action for absolute divorce on the grounds of nbxndoil- 
I n w t  ant1 separation fo r  fire gears  service of summons is returned 
"defendant not to be found," etc., and the  plaintiff swears  t o  a n  
affidavit t h a t  t h e  defendant cannot be found in the  S t a t e  a f t e r  
tlue tliligencr, and tht'reupon an  order is  given for  service by 
ltublic-ation, and upon t h e  tr ial  of the  action a tlccrce for  absolute 
di\-orre i s  ent twt l  : Hold, upon eritlence showing t h a t  a t  the t ime 
of the issuance of summons and the  swearing to :he :tWdarit the  
111aintiE knew the whereabouts of t he  defendant in this Sta te  and  
tha t  tlir afficlarit was  fraudulent,  the  defendant'$; motion in the  
o r ig iml  w u s e  to se t  aside the  judgment is proprrly granted,  it 
:11)1)e:iring tha t  the lblaintifl had perpetrated n ' f ra , .~d  on the  court  
whereby i t  falsely appeared t h a t  the  court  had obtained jurisdic- 
tion. H a t l ~  v. H a t k y ,  87'7. 

d Attack fo r  Zrregula?r'ties 
1. A verification of a complaint which is in substantial  compliance 

with t he  law is not a sufficient ground for  sett ing aside a judgment 
entered by de fau l t ;  in th is  case the  plaintiff, v h e n  signing the  com- 
plaint, took the  oath with uplifted hand ra ther  t han  upon the  Bible. 
Fellos v. Allen, 375. 

f Procedure 
1. Where s ~ r v i c e  by publication is  based on f r a u d u k n t  affidavit t h e  

judgment may  be set  aside by motion in the  cause. Hat ley  v. 
Hatley,  577. 

1. A consent judgment may  no t  be collaterally attack"d, the  remedy 
in such case being by independent action to se t  t he  judgment 
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:~citle, antl \ \here  the  judgment is collaterally attacked in a n  
:~c*tion ~nvolving the  same causc of' action coveretl hy the consent 
judement i t  is  not er ror  for  the court  to r e fuw t o  consider 
c~~itlenc.c tentlmq to impeach the  c o n v n t  judgment LrtLo~idr 1.. 

Huh71ard, 771. 

g IZig1if.s of I'nrfics ripon Pctt iirg Asidc Judgmcilt 

1. TVhcre thc, tlcfendants have ]?nit1 a j l~dgrnent renderetl against  them 
in :rn action involving the  qucstion of their actionahlc negligence 
in injuring another.  :~n t l  later this judgment is  set aside for  
f r : ~ u d  o r  a s  being contrayy to the  rourse and 1)ractic2e of the courts. 
t 1 1 ~  ordcr vtlcating the  jncli'ment should provide for a n  accountirlg 
of the moneys rmid by the  ilcfentlant under t hc  jnd-went so 
vxc.:~tcd. Pat r ick  c. Rr!jnil, 62. 

I, Operation of ,Judgment a s  SIar to Subsequent Action (I<>stoppel Iry 
jutli.mrnt st3c E:stopl~I I3 a :  olicr;~titin of award  a s  bar  w e  Arbitration 
and Anart1 E b i .  

1. A% j~ i t l e~ncn t  rec.ov(w11 against  a Iierson negligently ransing a per- 
sonal injury to the  plaintiff will not bar  a n  action by the plaintiff 
i~g i t i l~ s t  ;I 1~1iysic2ian or his executrix for  clarnages ia:rnsctl by the 
i~e,elizcllt trcntmcant of snc,h injuries hy the physician, the two 
c8nnses of nctitm heing s e ~ ~ a r a t e  and (listinct, antl the second :rc.tion 
not arising out of t he  negligence allepcd in the first. Uoaticll z'. 

IZ. R., 034. 

2. A cwnsrnt judgment pu r~o l ' t i l i g  to sett le :all mat ters  in controversy i n  
a n  action involving liability for damages sustained in a collsion of 
two autonlol~ilcs in \vliic.h the  defendant sets up  a cross-action 
ulwn a1lc~g:ltions of negligence on the pa r t  of the glaintiff. is  a 
bar to a n  action by the defendant in the  prior action against  thc 
1,laintiff therein to recover for  the identical negligenrc alleged in 
the  cross-action. LtrLoiidc 2'. Hubbnrd,  771. 

3. The tloctrine of rcn jlrdic,trta does not apply to ordinary motions inci- 
tlrntal to  thc ~ ~ r o g r ~ s s  of the  tr ial  hut only to those involving 
sul~s tant in l  rights. R c ' I : ~ ~  t i .  Rnmscy. 813. 

A1 Conclusivene~s of Adjudication. 

1. \Yhere nnder t he  terms of a will the testator 's  wif r  and children a r e  
made the  beneficiaries of a t rus t  estate with limitation over to  
the c.hiltllwi whew thct yol~ngest  shall a t t a in  the age of forty,  or, 
if not living a t  the, (late specitietl, to their  issue. and in a snit  
rc~g:~rdin:: the  management of t he  t ru s t  estate the  trustee and 
the  testator 's  wife and cliililre~l a r e  parties ant1 the one living 
grandcl~il t l  is made a par ty  defendant and is  r~p rcscn ted  by a 
guardian ad litcm, who also represents a s  a c law the other grantl- 
children not ix cssc: Held, al l  part ies having a11 interest in the  
w t a t e  a r e  properly represented, and the  judgment of the court  
is  binding a s  to all  interests. C. S., 1744. Spencer a. VcCle~~eghnn ,  
662. 
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B Jury  Boxes and Special T'enircs. 

1. The  grant ing  of the solicitor's motion tha t  t he  jury be clrann f rom 
tl113 botlg of n ~ ~ o t l i r r  cwunty l~r'ltl within court's d scretion. C .  S., 
473 :IS : L I I I C I I ~ C ~  by c.llal)tw 308, Public Taws  of 1031. iS. 1.. S h i p -  
nluir. 518. 

JTiSTICGS OF THE PEAC1j:--Jllrisdictiol~ of assault  see Criminal T,n~v D 
b 1, p o w r  to bind defendant over see Indictment A a 2 .  

JUVENILE ( 'OURTS w e  Courts A a 1 .  

TABORERS' A S D  JIATICRIAI.JIl<i\"S LIESS (Contractors '  bonds see Psin- 
cipal ant1 S u r r t g ) .  

H Procetlurc~ to  Perf'ec2t a1111 Form of Clainl of Tiell 
a Time o f  F'ilitlg Sot ice  of Claim of Lirtr 

1. Although the  s t a tu to r j  t ime for filing ,I 1:lborer's oi- materia1mm~'s 
lie11 will not be estendetl where labor i \  done or mater ia l  furnished 
of a t r i ~ i a l  ~lntnrc. a f t e r  substantial  completion of the work, where 
thc contract  for tlie rrert ion of a hotel buildin:. q,pecifirs the in- 
stallat ion of a 11ea~y s c r c t q  requiring factory fabrication, over 
a sky-light, and  the  work under the  contract  i s  su1)stantially com- 
pleted, and the  building turncd over to the owner for  occupancy, 
and thereafter,  ulnm demand of the  owner, the  screen is  installed 
by the  contractor a s  a pa r t  of t he  original contract  a t  a cost of 
$1.167 and a lien filed against  the  building within s ix  months 
t he rea f t e r :  Held. whether the  work was  complzted when the  
building was  turned over to  the owner or when the  screen was  
installed is  for  the  jury under the  evidence on Ihe question of 
whether the  claim was  filed within the s ta tu tory  time, C. S., 2470, 
a n d  a peremptory instruction thereon i s  error.  Bt'aman c. Hotel 
Covp., 418. 
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1. Physical Ilreserice at t ime of cornmission of larc'eny is  tiot Ilc'ccssnry 
to colirictioil of par ty  aiding and  abetting therein, nor is division 
of 1)rcrcecds of theft  :~rnoiir: the 11artirs a n  elemt'nt of thc offerisc. 
S. e. Il-hitch rrt'st. 631. 

A Recluis~tcs and Cbientials of ( ' auw of Artion. 
c I'ublltatron 

1. I n  order to colictitutc ~t publicutiun such a i  will support  a n  actlon 
for  lilwl t h r r c  must  be a commnn~cntion of the def'amatory mat ter  
to iome third person or persons dltIircl  c. LnfRrrm, 318. 

D Actions. 
c I'lcctdi~rgs 

1. TVlicre the' c.orul)laint i n  a n  action fc~r  libel alleqcs t ha t  t he  clefcndant 
befit the l~laiiltiff an open 11ost ca ld  through the  mail\  coritaining 
libelous matter.  v i t hon t  a n  allegation tha t  such mat ter  was read 
by iomc th i rd  person, the allejiatiori of publication i s  insuflicient, 
and t h e  defendant's demurrer  iliould be snstained, with t he  right 
of the   lain in tiff to  move to amend, C. S., 513, it riot being presumed 
that  the  contents of the post card were necessarily communicated 
to the  clerks through nhose  hands i t  p a s ~ e d ,  and presumptions 
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1.1BlS11 A N D  S L A N D E R  I) c-Contitlued. 
of evidence not being available to supply defects of allegation. Al- 
tliougli a general allegation of publication might have been sufficient 
under C. S., 542, its l~rovisions cannot aid the plaintiff in this 
action in vie\\ uf tlie slwcific allegations in the coilplaint. VcKeel 
v. Latham, 318. 

I,ICEI\'SEI.:S-Liability of lessee for injuries to, see Negligence A c 2, 3. 

IJC'ISKSES-Right of counties to allocation of gasoline t r s  see Counties 
E c 1 ; license taxes see Taxation B c. 

I,OSr1' OIi UESTIiOTEI) IKSTRUJIESTS. 
1: Iiight to liecover Thereon. 

u l'rovisio~ls ~ I L  l)~stl .urne?~t for  its lJroduction and Return 
1. Tlie l~rovisioris of a certificate of deposit that  it  s l ~ ~ ~ l d  be payable 

upon denland arid return of the certificate will not prevent a re- 
covery tlirreon against the bank wliere the certificate has been 
lost, the issuance and contents of tlie certificat? not being in 
dispute, nor does the failure of the plniutift' to tencler bond for the 
defe~ldai~t 's  protection prevent such recovery when the defendaut 
lias made no request therefor, and in this case the evidence of tlie 
loss of the instrumrnt was sufficient to be submitml to tlie jury. 
Lee v. Bank,  6.36. 

hIASTEI1 AS11 SERVAST (After hours employee on premises held licensee 
see Negligence A c 3 ) .  

C Master's Liability for Injuries to Servant (Duties and liabilities in 
eml~loying ~lhysician for injured eml~loyee see hereunder F b 6, Physi- 
cian and Surgeon D b 1. 

a 11% Gcncral 
1. The duty of a n  employer to exercise due care to provide his em- 

ployee a reasonably safe place to work and reasonably safe and 
suitable tools and appliances is absolute and may r o t  be delegated 
to another so as to relieve the employer of liabilil-y, and the em- 
1)loyer is ordinarily liable for the negligence of his alter ego which 
causes injury to an employee. Smith v. Granite Go., W8. 

2.  Althougli the relationship of master and servant does not exist in tlie 
strict sense of the term between State convicts and one hiring 
their labor from tlie State, the one hiring such labjr owes certain 
duties to the cc~nvicts incident to the relationship, and in this 
case the evidrnce of the failure of tlie one hiring such convicts to 
exercise due care to p r o ~ i d e  a reasonably safe place to work and 
the negligence of his alter ego causing injury to a prisoner was 
properly submitted to the jury. Ibid. 

Z, Tools, Machinery and Appliarlces und Safe Place to Work 
1. Where, in an action against an employer to recover damages caused 

by his alleged negligence in failing to exercise proper care to 
furnish the plaintiff a reasonably safe place to work and reasonably 
safe and suitable tools therefor, the evidence tends t ' ~  show that the 
employee had to operate a comb in a cotton mill while the ma- 
chinery was running, and that the comb fell on his hand causing 
the injury in suit, that, if the comb had been properly fixed, its 
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ow11 weight would have held i t  back and  prevented i t s  so falling, 
t h a t  the comb under unc11:ingt~l circumstances had thereafter fallen 
wliile otlirr 01wr;ltires were a t  work a t  the  machine, ant1 t h a t  i t  
\vus not  the eml)loytbe's duty  to repair  machinery, but the duty  
of a superintentleut:  Hcld,  t he  evideuce i s  sufticicut to take  the  
case to tlie jury 011 the  issue of the  enll~loyer 's  negligence, a n d  
the  grautiug of i t s  motion us of nousuit was  error. A l r n o ~ d  L.. 

Oceola Jlills, 07. 

3. Where the  plnintiff's eviclencr tends to slio\v tliat tllc tlcifc~utl;~ut l i i r ~ d  
Sta te  col~\-icts t o  ~vor l i  ill liis r o c ~ i  quarry  ant1 11;1tl c .~ut ro l  of the  
colivicts to tlie e s t cu t  of iliclicati~~;: the \vor~; to Iw clullc3 11y l l ie~u,  
tliat the l)l:~intif'f, oue of tlie co~lr-ic.ts so 1iil.cd ou t ,  \vxs t.)ltl by tlie 
tlefc~nclant to shovel ruck t rom ;I 1)iit~ so tha t  i t  cuultl 11c taken out 
1))- ;L drag 11nu wl~icll  was  ~ ~ u l l e d  I)aci;\vartl aud  for\v;~rd 11y ;I cable 
ol~erntetl  1 1 1  :I s team rllgiue, t h a t  the cxblc was  frayed trnd t h a t  
the l~iaiuti tf  h:1d r t , l~ t~atcdly  told the ellgineel', the drfentlant's 
( ~ l t e r  e y o ,  uf i ts  d a ~ ~ g e r o u s  concli t i~~n, tliat a t  the  t ime of tlie iujury 
tlie plaintilY was  not actually under the control bf the 11rison 
authorit ies,  and tha t  the  plaintiff, in the l~erformance of his duties, 
told the engineer to pull t he  drag  1)an forward,  hut  the engineer 
1)ulletl i t  back and tha t  tlie pl;lintift"s clothes cVaught in the frayed 
c a l ~ l r ,  causing the injury in suit ,  is  Hcld,  sutficicut to  be sul~mit ted  
to the jury on the issue of tlie drfc~ntlant's fai lure to exercise due 
care to provide the  plaintiff a reasonalr,ly safc  1)lace to work. 
Smi th  1;. Grar~ i t c  C'o., 305. 

4. I n  this case held: ev~dence  of eml~loyer 's  nrgligence was  insufficient 
to be s u b m ~ t t ( ~ I  to the  jury In action hy foreman to recover for 
injulies sustainecl when worknlan moving heavy barrels under his 
d~ rec t iun  stel~l)ed on his foot. l'oole r.  K. R., M0. 

1. Under the  facts aud circumstances of this case all engineer i n  
charge c~f a lioistirig engine \vas a n  u1tc.r c y o  of tlie defeudant 
mid the refusal  of instructions requested by the dcfenclant relating 
to the fello\v-servarit doctrine was  not error.  Smith  c. G r a n i t e  Co., 
3US. 

1. TVllere the evidence in a n  action by a chauffeur against  liis employer 
tends to show t h a t  the  emplojer several t imes  ordered the  plaintiff 
t o  dr ive  faster,  and  t h a t  the  l~laintiff  at tempted to take  a curve 
a t  a n  excessive r a t e  of speed, and r a n  through a barrier and down 
a n  embankment where t he  road on which he  was  driving ended 
and  was  cut through by a new road :  Held, the defendant's motion 
a s  of nonsuit was  p r o ~ ~ e r l y  granted.  Scott 1;. Telegraph Co., 108 
N. C., '795. Shipes r. Poag, 844. 
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D ;\laster's Liability for Injury to Third Parties. 

b Scope of Emplogment 
1. Where death of a third person is caused by the negligence of an 

employee while acting within tlie scope of his authority the em- 
ployer may be joined as  a defendant under the doctrine of 
respondcat superior. Brown ?;. R. R., 266. 

F North Carolina Workmen's Compensation Act. 

a Validitg, Saturc,  Constl'uctio+~ an& Application 

1. While the Industrial Commission in tlie exercise of its statutory 
authority performs certain duties that a re  judicial in their nature 
it  is primarily a n  adnlinistrative agency of the State in the ad- 
miliistratioli of the Compensation Act and its judicial powers are  
but incidental thereto, and tlie admiuistratiou of the powers con- 
ferred by the statute is not in contravention of Art. IV, secs, 2 and 
12 of the Constitution of North Carolina, nor of any other part 
of our organic law, and objection that the act destroys the ancient 
right of' trial by jury or violates the Due-Process Clause or is an 
unlanful discriniination among employees canliot be sustained. 
I Icuc?to c .  L~NCOIIL~O?L,  400. 

2. Where, in an actiou iristituted in the Superior Court to recover dam- 
ages for tlie negligent injury, the drtendant sets up the defense 
tliat the plaintiff was an employee and that his exclusive remedy 
was under the Workmeu's Compensation Act: Held,  the issue may 
be determined i11 the Superior Court, i ts jurisdiction not being 
ousted by the Compensation Act, and upon conflicting evidence i t  
is properly submitted to tlie jury. Charnock 1;. R<?friyerati~ig Co., 
105. 

3. Tlie remedy under the Worlrmen's Compxisation Act is exclusive 
mid under the express terms of the statute an employer is relieved 
of all further liability for injury to or death of ail employee, and 
where the administrator of a deceased employee brings action 
against third persons for the eniyloyee's wrongful death, C. S., 
160, tlie motion of the defendants tliat the deceased's employer 
be made a party as  a joint tort-fea8or with them siould be denied. 
A'. C. Code of 1'331, see. 80Sl ( r ) .  Brown 1;. It. It., 256. 

4. Where the administrator of a deceased employee sue's a n  engineer of 
a train and tlie railroad company for the decelsed's wrorigful 
death, tlie defendants may not set up tlie defense tliat compensation 
for tlie employee's death had been paid by his employer under the 
provisions of the Workmen's Comyensation Act sir~ce the Compen- 
sation Act provides tliat ul)on the payment of compensation there- 
under for an injury to an em~loyee caused by the negligence of 
a third person the employer or the insurance carrier shall have 
tlie right to maintain an action in the name of the employee and 
shall be entitled to subrogation of the employee's rights to the 
extent of tlie conipensation paid him, the balance of the recovery 
to be paid to the employee or his representative, and C.  S., 160 
provides that  an action for wrongful death can be naintained only 
by the deceased's personal representative, the to,?-feasors being 
liable for their negligence and having no interest in the distribution 
of the recovery under the provisions of the statute. Ib id .  
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10. A n  a\\-ard under tlie Workmen's (:ompensation Act :Is co l~ t rmpla t td  
by section 58 thereof is a prcstwt rleterniin:~tion of :a calailii of nu 
cmployee af ter  a lienring, u11d the  award  n u s t  he in writing ant1 
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be accompanied by a s ta tement  of the findillgs of fac t  a n d  rulings 
of law and  other mat ters  pertinent to  the  question a t  issue, and  
must be filed in the  record of the  proceedings befure t he  Indust r ia l  
Commission, and a n  alleged agreement between the  insurer and a n  
injured employee for  compensation, nll ich agreeEent  has  not  been 
1)assecl u11oll by the  Indust r ia l  Commission, is  not a n  award  under 
the  act ,  and  tlie insurer executing the  agreement i s  not  enti t led to  
subrogation under section 11 of the act  and may r o t  intervene a s  a 
l ~ a r t y  plaiiitiE in tlie employee's action against  a th i rd  person. 
.Ilford c. R. I?.,  71'3. 

1. I11 n l~roceedillg for  coml~ensation under t h e  provisions of tlie Work- 
n ~ e n ' s  Coml)ensatioii Act t he  evidence tended t ) show that  t he  
tlccensetl was  employed to run  a gas  dinkey engin,? for  tlie reinoral 
of l l i ~ c l i  from a tu~il iel ,  t h a t  the  gasoline cngine was  left  running 
ill the tunncl and  generated deadly carbon monoside gas, t h a t  
blasts or' dynamite \rere frequently se t  off in the  tunnel \rhich 
generated deadly nitrous oxide gas,  tliat the  t u l l e 1  liad just beell 
bored t l~rougli  alid tliat, before tlic t ime of the  in jury ,  certain 
nl)l)linnces for venti lat ing the  tunnel had h e n  rtbmorcd, and tha t  
tlw gtlsrs \rould collrct in pockets in t he  muck and dr i f t  to and  
f ro  in the  tunilel, with fur ther  testimony of pli~.sicians \rho liad 
attended t h e  deceased aiid who liad qualified a s  experts, t ha t  the  
decensed had died f rom pt)isonous gas, is  Held,  sufficient to sustain 
the  finding of the  Indust r ia l  Commission tha t  the dent11 of the  
deceased was  directly caused by cnrl)orl monoxide or nitrous oside 
gas,  2nd tliat liis death  was  coml)ensable a s  nrisillg out  of n l~t l  in 
the  course of tlle eml)loyment of the  deceased. Cabc c. IW'lier- 
Gra11an~-Sexton, I ~ i c . ,  176. 

2. Er idence  introduced btxfore the I~i t lus t r ia l  Com~nission tha t  the  
spl ) l ica~i t  fo r  conipcnsation under thr  prorisioils ( f  the Workmen's 
C'oml)ensatioil Act \ w s  e l i l~~loyed to tlelirer milk and  to solic2it 
customers t lur i ig  a 11ric.e war ,  or cclml)ctitioli, and  whose duty  i t  
was  to i 'cturn tlle cIelirt.ry truck a t  t imes a f t e r  regular liours 
o~r i l i g  to the cffort to retain t he  elnyloyer's custoiners, and  t lmt  
tlie e~iil)l(:yce on the occasion ill questiun was  \\.orkill:: a f ter  the  
usu:~l  t ime of rt'turning the  truck aiitl irlcirleiitally a t e  his supper, 
1)layc.tl l~ool  for :I sllcirt time, m ~ d  while engaged ill his duty of 
r e t i~ rn ing  tlit. t ruck to tht. employer's prcmisw met with the  acci- 
(lent in qucs t io~i ,  is I l c l d ,  sufficirnt to sustain t he  fincling of tlie full  
('omniission tliat tlie accident occurred during tile course of t h e  
apl)lic8ant's cnil)loymc~~it nlitl arose out of it. and the  judglilcnt of 
tlic Su1)rrior Court  sns t l in ing the :~w:lrtl \rill he sustaine(1 011 

:111~eal. J(zcl;so~~ 1'.  ('~'t 'n~~rc~r~y, 19G. 
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4. I n  order t h a t  the death  of a n  employee may be compensable under  
the  ~ r u v i s i o t ~ s  of the  77'orkmen's Comper~sat io~l  Act i t  is  necessary 
tliat i t  should h a r e  resulted f rom a n  accident sustained not only in  
the course of the  employment but also arising ou t  trf t he  emyloy- 
merit o r  within the scope of t he  employee's duties ulider a rwson-  
able consideratiu~i of the  circumstances s u r r o u ~ ~ d i n g  the  dratl i ,  illid 
\vllrre tlie eritlence tends to show t h a t  i t  was  the duty of t he  
deceased e~i~l i loyce  to ar r ive  a t  the eml)loyer's l~lari iug mtll ill the 
early morniug ail hour  b,efore tlie other emlAo)-ees ill or(1c.r to f ire  
tile engine to run  the  machinery, and  tha t  the  mill \\:IS : ~ t  :in 
isolated place where lloboes and  others of like character freclurutly 
passed, and tliat the  cml,luyee was  killed and  robbed IIJ' some 
u i ~ k n o \ v ~ i  lterson, it is  snfh(~ie i~t  to  support a filidin:' by tll(1 111- 
t1nstri:il ('ommission tha t  the  (lent11 rt,sulted from a11 accitlc,~rt 
arising out of t he  e m ~ ~ l o y m e ~ i t  : ~ n d  to s u s t a i l ~  a n  a\vnrd of ccimlwli- 
sation. a1111 i t  will i ~ o t  be doc.li~rrtl othcrwisc by the court :IS a 
mat ter  of la\\-. Good~cin  v. Bright,  481. 
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within tlie court 's  discretion whether disinterment will be ordered, 
tlle body then being ~ I L  crcstodia legis. Cube c. l 'arktr-Grahum, 
S e s t o ? ~ ,  Zilc., 1TG. 

g I'o'so~rs Ent i t led  to P n y m o ~ t  of dzc'urd 
I .  The  law regulating the  tlistribution of ~)ersonal  property by descent 

i s  purely statutory,  C. S., 137, mid tlle Workmen's Coml)twsation 
Act g i r ing  tlie nn.ard of col~ll~ensntion for  all in jury  resulting in 
tlc~ntli of the  wife of thc e~i l l~ loyee  esc lus i re  of his motlier (scsc. 7 7 )  
is  also s ta tu tory  ant1 is rnlitl, being n change ~iintle by 21 l a ter  
st:~tutc, of the provisions of n formcr s ta tu te  w'lich falls  ~r i t l i i l l  
the  llo\rer of the  1.t'gislature to tuact .  Ifc'ar'ifc'r 1'.  Lii~cvl~rtoti ,  
400. 

1 Appctrl aitd Recicw 
1. The  findi11,os of fac t  by the  Indust r ia l  Commis.iol~ I r e  conclusive on 

tlie cSolirtc: when sulrported 11y any sufficient comlwtent t'~itlenc'e. 
C'trlicl c. l'trrker--Gr-nlrn~?i-Sc..rtoii, Iirc., 1TG; Grcer c. I,nrordry, 729: 
11 c.bb I.. TomZi)fso~~,  860. 

2. Tllr  tintlings of fac t  of tlie Iiltlustrial Commission in a l l t~ar inp before 
i t  nrc conclusire on tlle courts only when there is  eridcncc in sup- 
port  thereof, and on nypeal to the  Sul~critrr ( 'ourt i t  lins juristlicti~ui 
to rcview thc. ericlcnce in order to : ~ s c r r t a i ~ i  wht~tl ier  the fintli~ics 
c~f tlic Intlustrial  Commission a r c  s ~ i l q ~ o r t e d  t1ielel)y. Ucpc udcirts 
of I'oolc c. Sigmow, 172. 

3. Wl~erc. the fintlings of fnct of the Intlustrinl C'ommii:sio~i tlint tlie clr- 
crnscd w:ls an  en~l)loyre of the defentlant ant1 tha t  thc  tlt~f'entlr~nt 
t~inl~loyed more than fire worlters, X. C. Code of 1!)31, see. SOSl ( n ) .  
n w  not supl~or ted  by i ~ n y  critlence in t h r  hearing I efore it. the tintl- 
incs arc jurisdictionnl, mid upon npl~eal  to the S1111t.rior ( 'c~urt  the 
:~war t l  should be se t  aside and  ~ n c a t c t l .  Iliid. 

3. I n  this case IIc'ld: tlie eritltwce as t o  n-lirtlicr tlic :~cciclcnt rcsultinu 
in the tlrtltli of a n  em1)loyce arose out  c:f alitl ill tli? (~1111~sc~ of his 
c~ml)loyment was  conflicting, ;nid the. finding of thc1 full  Indl~htri i l l  
C ' o n ~ n ~ i s s i ~ n  in n l~cv~r ing  before it tha t  tlie :lciident (lid ~ i o t  n r i w  
cnit of ;mcl in the  course of tlie employment is  ' i n d i n g  and con- 
clusirc (111 the  caourts upon appeal. 1lTi)nbislr v. Dctectirc Co., SOO. 

RIEC'HASICS' 1,II~:SS see 1,nborer's ant1 J In t~ r i a lmen ' s  1.icns 

NES'I'AT, ('APACITT see Iiisanc Persons. Crimiiial Law (: i. 



1. Mineral s u l ~ s t n ~ i c r s  briieath the  surface of t he  ear th  may be con- 
reycxl 11y dtwl distinct from the  title to t he  surface itself. Bntrks 
c. JIitirrccl C'orp.. 4Ob. 

1. \\ 'hew the  yrnntor h : ~ s  nccluire(d by deed the right tcl t l ~ e  f e l t l s lm  
belleat11 tlie surface of the grouud \\-it11 the  right of ingress, ogress 
ill111 regrt2ss, tciyether wit11 the 1)ririlegrs necessary to the mining 
of t he  ortL, 11v III~I). not be held liablc for  damage to the surface  
of the  ground in  extracting the  ore W ~ C I I  the  ~uethot l  ns td  by liiin 
\\-as the  customnry :inel :rl)provecl mc.tllocl of 11ii11i11g this ~1i~rtic11I:lr 
i u i ~ ~ t ' r : ~ l ,  iintl his deetl. by a 11roller wnst ruct ion ,  gave Ililn t he  
riglit to \yolk the  mine 1)y the  metht~tl  usctl. B u ~ r k s  I.. .llii~crtrZ 
C'orp. .  40s. 

I\IC)ltT(:A(:I:S ( S ~ g c ~ t i : ~ b i l i t y  of bonds s c ~ ~ ~ r e d  by, see Bills a ~ l t l  So te s  Li c.;  
rights of murtgtrgce u l~t ler  loss Il;r);tl~lc c.lause s re  I i ~ s u r ; ~ i ~ c e  S c ;  cliattel 
m o ~ ' t ~ ; ~ g e s  stit. ('liattel 3Iortgages I .  

h I{eclui>itcis :all11 Validity. 

1. 111strument ill this case i s  construct1 tu  be a deed of t rus t  arid not 
all assigiimeut for Iwi~efit of creditors. Con~i'. of Bcclr1i.s c. l'uriitr!~c, 
41;;. 



948 INDEX. 

MORTGAGES B +Continued. 
3. Where the wife signs a n  instrument given to secure endorsers on her 

husband's note, and the instrument recites that  she signed i t  for 
tlie purpose of incumbering her equity of redemption, and the 
endorsers a re  therein given the power of selling the property if they 
should sustain "any loss or damage on account of signing the note," 
and the instrument is properly acknowledged by the wife and her 
private examination taken : Held, construing the instrument liber- 
ally with a view to effectuating the intent of tlie varties, i t  is a 
mortgage on the wife's equity of redemption in the property. 
Il'aflii~as c. Simonds, 746. 

C Construction, Operation arid Priorities. 

c~ I t 1  Bc?aeral 

1. The execution of a mortgage does not merge the lrersonal liability 
of the mortgagor on his note secured thereby, and the mortgagee, 
upon default, may sue either ~ I L  poxotlanr 011 tile note in r u n  by 
foreclosure, or may unite both remedies in one ilction. B t , o ~ n  c. 
!llurt~c,r, 227. 

c I Z e g i ~ t ~ ~ ~ t i o n  alld Priorities 

1. h iuortgage is not registered until it lias been prolmly indesed aud 
. cross-iutlexed as  required by statute, and a mt'rtgage that has 

not been properly indexed does not have priorit:: of lien oler  a 
subsequent instrument tliat lias been properly registered. Il'afkitls 
c. Simonds, 746. 

d P ~ v p o ' t ~  Jlortgagcd ant1 Liable for Debt 
1. As be t \~een  the original parties a release of part of the land mort- 

gaged from the mortgage lien does not affect tlie mortgagee's lien 
(111 the remainder, n.11ich is security for tlie whole debt. Brotcrl 
'Y, !Z'UI%CI', 227. 

c Cor~ditiolts a ~ d  Coue?lants 
1. Where ncc30rding to the terms of the instrument the mortgagor is 

required to tillie out insurance on the property covf,rcd tllerrby nucl 
in ciwe i ~ f  clrstruction by fire to apply the 1)rclcetds to the notes 
sccuretl 11y the lil~rtgilgt? ulider the rcgulaticlns of tlie E'cderal 
F:mn I.o:~n l h l r t l  or to rebuild under certain re;;ulatiol~s: Held, 
there bring no l~rorision in the mortgage that the funds realized 
iintlt~r tlir tire insurance policy could be alq~lied to lelinquel~t tases 
ant1 the ~ q w l a t i o n s  of the Farm I m n  Board stil)ul;~tilig tliat i t  
could be nl)l)liecl only to the ullniaturetl principal, an  ortler rertrnin- 
ilig the foreclosure ulmn tlie ground that the mortgagor had a 
right to apllly it to the ptyment of delinquent t i ~ s e s  aud to the 
niatured notes is erroneuus. Coc?ts 2;. Bn~ili, 403. 

5' Transfer of Equity of Redemption. 

1. Where land subject to a mortgage i s  sold succes\ir?ly by drecls in 
which the grantees assume tlie mortgage indebtedliess, and there- 
after the mortgagee relc.aqes a part of the land fro111 tlie mortgng? 
lien by ngreemr~it v i t h  a sulwquent 1)urchafer n i t  lout tlie kno\\l- 
edge or consent of the mortgagor: Held, the ~ r i m a r y  liability of 
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t h e  mortgagor to the  mortgagee i s  not affected by the  release, and 
the  mortgagee may recover against  the  mortgagor on a note ese-  
cuted by h im and secured by the  mortgage. Hrowtl v.  T u r n e r ,  227. 

1. Payment  of amount  of mortgage debt to clerk i s  not  payment to the  
mortgagee, there being no  .statutory author i ty  therefor. X a c k a y  
V. J l w ~ ~ d t f h ,  639. 

H Foreclosure. 
b I\'iylrt t o  J'orcclosurc atid LWfr ~ s t s  

1. \There land embraced in a deed of trupt has  been ordered sold by 
final judgment the  fac t  t h a t  it \ \ a s  under lease will not prevent 
t l ~ c  dihw)lution of R rc<trainin:: order, tlie sale Iwing subject to  
confirmance 117 the cwurt, tht. remedy of t he  plaintiffs, if they a r e  
(sntitlcd to any. I)clin:: by cmler i n  the  original cause. Snzitlt r .  
B u ?  rthurdt.  106. 

2. hlortgnfor heid not entitlctl to restrain foreclosure on ground tha t  
~ I O C C C ~ S  of fire in.snrance policy 1111 l)ro]ierty sllould be Ztpl~lied 
to matured ~ ~ o t e s .  ('oats 1'. Barrk, 403. 

3. Mere nllrfaticnis of gcneral finallcia1 del~rrssitrn, stagnation of the  real  
estnte market  and scarcity of mollex fo r  o r t l i n a r ~  business trans- 
ac t io~ i s  a r e  not sufficient fo r  a court  of equity to enjoin the fore- 
closure of n deed of t ru s t  according to i t s  tenor, t he  courts of 
cyluity usnnlly esercisiug their  power t o  enjoin foreclosure upon 
all t~gations of f raud,  restraint ,  oy~~res s ion ,  usury,  mistake, etc. 
Bulicsk 1.. I n s .  C'u., 78'3. 

4. \Y11er~x :I mortgagor has  transferred his equity of redemption to a 
holding corl~orntion,  and tlierwfter the  11o!ding coryor;~tic~n hecc:mes 
insolvent ant1 is placed in the  Ilmltls of a rec2eivcr, the j~roper ty  i s  in 
c .1 t8 lo t l i rc  lcyis. I ~ n t  a court of equity has  thr. power, in its d i s c r e t i o ~ ~ ,  
to ort1c.r the  1t111tl sold, i t  not 1wi11g required to  retain control of 
tlie l i ro j~rr ty  n.11rn i t  would be i~ l t~qui table  to do so, ant1 a n  order 
~acat i~l : :  a11 in ju~lc t ion  ~ ~ ~ s t ~ . : ~ i n i n y  the sale under tllc mortgnge 
is < q u i ~ a l r ~ l t  to I r n w  to procaeecl in the  r s n c i s e  of the  lrolver of sale 
conta ine~i  t h v r e i ~ ~ .  1 bid. 

5. Tl-liere the grzilltee csecutes a tlcetl of t ru s t  to se ture  the  balance of 
the  purchase price due  h is  grantor ,  the  frail tee,  in a n  action agaiust  
the  trustee. is  not enti t led to injunctive relief against  the  forc- 
closure of the  cleetl of t ru s t  trccording t o  i t s  te rms merely upon 
a l l e g a t i o ~ ~ s  tha t  h is  grantor 's  predectwor in t i t le had reserved the  
millera1 rights in the  l m ~ d ,  there being no allegations of ouster, c3vic.- 
tic;n o r  adverse claim giving the grantee a riglit of action of tlie 
coyenant of quiet  e~l joyment ,  o r  tha t  the  grantor  was  unable to  
respond in damages, o r  tha t  there was  n o  adequate remedy a t  lam. 
G u y  v. B m k ,  803. 

o Dcposi ts  utid Rcsn les  
1. Where a mortgagor pays the  sum necessary for a n  advance hid 011 

l~roper ty  sold under a mortgage, and the sheriff a t tempts  to  levy 
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thereon under a n  execution against  the  mortgagor, but i t  appears  
t h a t  the  attempted levy was  void, t he  mortgagor h a s  t he  r ight  to  
use the  money a s  a n  advance bid and  i t  is  the  du ly  of the clerk t o  
order a resale, and  a judgment t ha t  no advance bid had been made 
and  ordering the  t rus tee  to  make deed to the  l~u rchase r  a t  the  
sale will be reversed. I n  ve PAipps, 642. 

MUSICIPAI,  CORPORATIOSS (Acquisition of prescriptive rights by, see 
Adverse Possession I ) :  right to issue bonds see Tasa t i cn  A ) .  

A Creation. Alterittion and Dissolution. 
b Terri torial  E.rte,tt and .Inncxation 

1. There a r e  no constitutional limitations on the Dower of the  General 
Assrmhlg to provide by s ta tu te  for  the extension of the  corporate 
l imi ts  of q munici l~al  corporation c r  for  t h e  repeal of a s ta tu te  
u ~ ~ d t ' r  n h i c h  a municipal corporation was  organized, and  a s ta tu te  
~)ror i t l inu  for  the  revocation of the  char ters  of two towns, and  
t h r  estension of the l imits of a city to take  in the  contiguous 
tc'rritorg foriueriy included within t he  l imits of t h ?  towns is valid. 
El~ghlairds c. IIic!ior!/, 167 ; Has tu  I?. Southern Pines, 169. 

IC Torts  of J lunic i lx~l  Corlmrntions. 

1. Ilclrl: on n r r  of' adjacent land had easement in street  and could 
r ecowr  slwcial damage caused by obstruction. Elizabeth Citu 
c. Grcyor!~, 759. 

1. 111 a n  action against  n city for damages  caused the plaintiff's land 
by i t s  s e w w e  disposal plant,  esclusion of evidence a s  to t he  value 
of tlic plaintiff's land n-ithout t he  plant will not b~x held for  error,  
the  ~ r o l m m l  tt'stimony being to  the  value of t h e  land under condi- 
tions w l ~ i ~ l i  (lid not exist ,  and the  jury being spec2ially instructed 
tha t  the  defentlant had a rir l i t  to erect and  operate the  plant a t  t he  
I( cation c h o s ~ n .  Joilcs c. High Point,  721. 

2.  I n  a n  action nlrninst a city to recover damages  cnusr~d by i t s  sewage 
disl~osnl plant a n  instruction tha t  the jury might t ake  into con- 
sideration the  decreased market  value of the plaintiff's land which 
was  caused hy the  erection, maintenance and o r r r a t i on  of t he  
plant will I)r taken in connection with the  esglanatory instructions 
t ha t  the slwcitic qurstion was  whether the  l~laintiff 's  land had been 
dnrnnp~cl I1y ~ c n s o n  of otlors emanating f rom the  plant,  and  tha t  t he  
c l ~ ~ f t w l a n t  had  a riglit to erect  and  operate the p l ~ n t  a t  t ha t  si te 
nc :I ,cort~~mmrnt:il function, and  the charge will uot he  held for  
vrror nut1 i.: n t ~ t  suhject to  t h e  criticism tha t  i t  is  i~npossihle to say  
n l~oi i  whnt pa r t  of the  charge the  rertlict was  hnsed. Ib ir l .  

G Public 1m~)roveincnts.  
b Pt'elinlitrnt.,tl IJroccediligs altd Lecu of Sssessnmits  

1. \T'herr, in constructing a highway through a city, the Sta te  Highway 
('ommission contracts ~ i t h  t h e  city to construct t h e  highway 
through the  city with a v i d t h  of five feet  on each side in escess 
of t l l ~  width of the  highway beyond t h e  city limits, the  town 
to  11ay the cost of the  ex t r a  five feet on each side, and the  city 
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S I C ( ~ I , I ( ~ I ~ : S ( ' I . :  (Ac.tions for \ ~ ~ , o l i g f u l  tlt,utll sce 1)t':rtll ; ~lcglig:~ic.e of 1 1 e 1 ~ 1 l s  
in l~ ; l r t i (wl :~r  r v l : ~ t i o ~ ~ s  SCY, Alasttlr n ~ i d  S ~ ~ r v a ~ ~ t  C,  b', I.'l~ysici:~ns ancl 
Surgcol~s.  I I ~ ~ s l ~ i t t ~ l s :  ~~c,~l igc l lcc '  in 1rurticnl:ir c.irc~~nli;t;l~lct~.: scc2 I<:~ilro:~d.; 
1 ), lI igh\v:~ys I<, J l i ~ ~ c ~ r : ~ l s  C '  c I ,  

A Acts nut1 Onlissiolls C'ol~stitntin.~: S e g l i g n ~ c t ~ .  

1. \.iolirtiim of safety s tn tn te  is nc~ligenc'  prr v r  and qnt~htion of 
l ~ r i ~ x i n ~ a t e  cnusv is  ordinarily for jury. h'ijrg c. I'op~>. 55-1. 
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1. IYlicre ill :ill action to r c~*u \ - t~ r  I)rell)r3rty t1a111ngt.s alleged to have 11wn 
canscd 11y the ac t  of the dcftmdaut or his t.rn11loytw or agt'nts i n  
intc>iltiol~ally w t t ing  out  fire ~ I I  his OWII  lalid \vitliuut giviug notice 
to trtljoining la~i t lo \vntw as roquirrd I)y s ta tu te ,  S. ('. ('ode of 19:jl. 
C. S., 43U9, the  evidence tends  o11Iy to s l~o\v  t h t  the fire startc'tl 
on defcnda~i t ' s  land and  s ] ) r~a ( I  t o  the  plaintiff's land. I ~ u t  t l ~ t  the  
de fe i~dan t  had ordered his ernl)loyees not to s r t  out ;I fire on a c c ~ u n t  
of the d ry  ctrl~tlitiorls, autl tliere is  r~ei t lwr  direct  nor vircumstn~ltial  



1. Drxnurrcr ill this case held ~ r o p e r l y  overruled siilce defendant might 
be found liable on doctrine of l n b t  clear chance. Cnudlc t'. R. R., 
404. 
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1. Wllercl tllc cause of action does not fall  Ivit l~in the  provisions of the 
Fetlcr:~l  1~:mploprs '  Liability Act or ('. S., 3467, but is  ;ln action 
11y a n  inclivitlnill not a n  employee, to rt'cover da r . ages  for  a negli- 
pcnt injury,  the doi~trinc of comparative negligence js not app l i cah l~ ,  
ant1 rill i l~s t ruct ion  for  the  jury to answer the issue a s  to contribu- 
tory negligence in tllrt nrgntive if they fountl f l o m  the  evidence 
t11:1t defentl:~nt's i~c~gligcnct~ was  the  1)rosini:ltc ci111se of the in jury  
\ v h ~ ~ n  ~ Y I I I I ~ : I I . ~ J ~ ~  \\.it11 the  n r g l i g c ~ ~ c e  of the  p la i~~t i f t '  i s  reversible 
vrror. ('ccshcctt 1 . .  h't2(~d Co., 383. 

3 .  \Vhe~.c, in :III :~c t ion  to r c c o v ~ r  tlanl:ipc~s s ~ ~ s t : ~ i n ~ d  in a n  :lntomol)ile 
clc~llision, n j l~dpn~(> l l t  a s  uf no11~11it is  o n t t w ~ l  111 the  l ~ l a i n t i f ' s  
:~cTion. : I I I ( ~  on tlir tl(.ft~ntl:~nt'a crops-action the jury answers t he  
issnc ys to tlit' 111:~intiff's nrpligence "ycls," ant1 finds t ha t  the  dc- 
f cwl t~n t  w s  lwt guilty of ~wgl igenw and n\vard:: tI:~rn:~ges: f f d d ,  
u11o11 thc plaintiff's :11)p?;11 from the  judglncnt 1s of nonsuit on 
his action the  finding of t he  jury t h a t  the  plainlift' \\-:IS nrgliqt>nt 
\voultl bz~r  I l k  ~wovcr ,v ,  ant1 the  jndgmctl~t nil1 be sustained. 
Jlarrgtc~rl I . .  1l7irrstfrrtl, 252. 

2 .  1~:vidcnce tending to sl lo~v t lmt tlic olvner of mi automobile \vhen 
t ' l~il l~gi~~::  a fir? 111)011 the  highway offcrc1d to Ilay ;I colored boy to  
Iicll) liim m d  told the  boy to get  under the  c:tr ant l jack i t  up  a t  the 
a s l r .  t h a t  tllc j;~clc u s c ~ l  \\.as tlcfcctive and t lmt \vhcn the  owner 
pnllctl off the  t i re  sought to lw changed the  jn:$k under the  ca r  
slilrl)etl, csa~~sing thc  :~utomol)ile to  fall  on t h e  c-~lorcd boy to  his 
in jury  i s  R c l d ,  sutficicnt upon the issue of action,lhle nr,digence of 
the  owner of the  car.  M i l c s  c. Jlclccv,  2%. 

1. Instrnctions in thi': C:ISC held to bc erroneous a s  submitt ing doctrine 
of comparcltivc negliccnce. Cnshntt c. Sfcd Co. 383. 

KEW TIiIi\T.-3I~~ti0ns for,  in t r ia l  court  see Criminal Law J f. 

KOSSUIT  see Tr ia l  1) a. 

NORTH CAItOI.ISA \\'ORI<AII.:S'S COJIPESSATIOS ACT see Master and  
Se r r an t  F. 

KUIiSES see Hospitals D. 

OPTIONS see Principal and Agent A b 1. 

ORDINASCES see Rlunicipal Corporations H. 
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P A R E S T  A S D  CHILI) ( F a c t  t h a t  purchase price notes mere payable t o  
grantor 's  son held no evidence of f raud see F raud  C c 1: deed f r o m  
parent to child a?  frautlulrnt  w e  Fraudulent  Conveyances C e 1; child's 
r ight of ncation against  bond securing deed of separation see Husband a n d  
Wife  C c 1, 2 ) .  

A R i d ~ t s  and T,ial)ilities of Parents  (Right  to sue for  mutilat ion of child's 
dent1 body fee  Dead Bodies).  

c C~rvtorlrj nild C'o?ztrol of Chi7d 

1. The fntlier of a minor child is  i t s  na tura l  guardian,  and  his r ights of 
cc~ntrol o w r  the  child is superior to t ha t  of the  mother. Pa t r i ck  
r.  II~.,ynu, 62. 

2. I t  i> t he  nlolnl and  legal duty  of a fa ther  to support  and  educate h i s  
t l ~ i l t l r ~ n ,  and, a s  a general ~ u l e ,  11e is  the  natur :~l  guardian of h is  
t liiltlrcn and is  entitlcd to t he  cuutotly and  control of his children 
:r:ain\t al l  the norlii. I H  rc TorHoope??, 223. 

3. '\There :I ininor clliltl is left  in t he  care of i t s  maternal  grandmother 
11y i t s  mc~tlicr while sh r  went to another s t a t e  i n  order to catablish 
~ w i ( l c ~ ~ ~ c . t i  fclr I)ringin:' divorce l~rocredings,  am1 t h r  futher of t he  
c,l~iltl hrinzs a w . i t  of hahcns corpus against  the grandmother fo r  
tlie custody of tht: chi ld :  IIcld, the contest i s  to a11 intents and  
~ n ~ l ' l ~ c w s  I~c,t\vepn tlie linsb:n~d and  wife for  tlie custotly of the child 
ant1 tht' \w i t  conir~s within the  spiri t  and letter  of ('. S., 2.741, giying 
tlits Sulwrior ( 'nur t  jurisclictioli to : i \ ~ a r d  the  custody of t he  c.liild 
untlcr tlic. lnmvisiolis of the statute.  I b i d .  

PARTIES-r)el~nrl.rl. for defect of, see Pl(.adings L) b ;  who may sue  fo r  
\ ~ r o n g f u l  tle:~tli sce 1)entli F3 c ;  ~ v h o  may sue on contract  are Contracts 
I.' a : ('omniissionc.r of Banks must  sue in own name see Ranks  and Unnk- 
ing I1 c 7 :  ptxrs~)n.: not in. csxc c o n ~ I i i d ( ~ 1  by judgment when represented 
11?; gu:wtlian sce Judgments  11 11. 

G Criminal I.ia11ility of Par tners .  

rc . lpprop~'intin~i of I'nrt,/o-sAip Funds  

1. S. ('. ('otlc of 1931, src. 4 2 i 4 i a ) ,  relating to appropriation of par tner-  
s l i i l~  funds  by onc of the ptrt l lers.  provides tha t  fraudulent intent to  
tlel~rivt, his copartners of the use of the  funds  is  a n  ingredient of 
the oR'f'c>nse, and such f r audu l t~n t  intent is  a n  essential clement of 
the crime ant1 must be proved by the  State,  and  in a 1,rosecution 
untlcr the  s ta tu te  a n  iiistruction tha t  the  jury should re turn  a 
vertlict of guilty if they found beyond a reasonable douht the  
facts to be a s  the  evidence tentied t o  show, is error,  the  question 
of Anutlulent intent being n question for  the  jury to determine 
from the  rvitlence. 8. c. l?azcls, 397. 

C Acts Constituting Payment  (Compromise operating a s  full  p a ~ . m e n t  see 
Compromise and Set t lement) .  

a P a p w n t  b y  Sotc. Chpch. o r  Dra f t  
1. The  effect of taking a promissory note f rom the  husband f o r  t h e  

separa te  obligation of the  wife due  on open account is  to postpone 
the  matur i ty  of t he  \\'ife's debt t o  the  due  da t e  of the  note, bu t  if 
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the note is not paid a t  maturity the richts of t h ~  creditor on the 
open account are revired and he may sue either o I the note or the 
account. Supply Co. v. Dacis. 56. 

2. Acccpt~nce of draf t  by contractor does not ordinar11.v bar action on 
surety bond for materials for which draft was d rann .  Bank 9. 
&'uvet!/ Co., 148. 

3. A chrck i s  only conditional payment, hut nhere check is not paid 
hecause of neelieence of payee in presenting it ,  the payee must 
suffer the loss. Cherrolet Co, v. Iilyle, 158. 

4. Hcld: endorsers paid note by executing their individual note and 
could recover on maker's indemnity contract. lVnfki?ts c .  Simonds, 
746. 

5. Where hanlr charges drawer's account and credits payee's account 
wit11 amount of check on day before bank's insolr-ency i t  operates 
as  payment by drawer. Kellql c. CTal'k Co.. 75C. 

1. Eridence of payment of note to gayer's collecting agent held sufi- 
cient. .Ieccptnwre Corp. ?.. Fletcher, 170: Edmioldson Z.. IT'ooten, 
304. 

2. Wlierc in a suit to restrain the foreclnwre of a mortgage a con- 
t ro r twy  arises between the mortgagor and the nmtgagee as  to the 
amount due thrreunder, and the rnortcagnr deposits the amount 
claimed to be due by him with tht> clerk of t h ?  Superior Court 
and has notice to be served on the mortgagee that  the amount 
would be paid to him upon surrender and cancellation of the note 
and mortqaee, and the issue as  to the amount of the debt is 
answered in favor of the mir tpagor:  Held, a jndement o~der ing  
the cancellation of the note and mortgage and pe-manently enjoin- 
ing the foreclosure of the instrument is erroneou'z, the payment to 
the clerk not being payment to the mortgagee, the clerk heing the 
agent of the mortgagor and not the mortgagee and there being no 
statutory authority for such payment to the clerk. JIacka]l 1;. 

dlercdith, 639. 

PEACE BONDS see Breach of the Peace B. 

PHPSICIASS AND SVRGEOSS (Liability of Hospitals see Hospitals). 

D Tiability of Third Person Employing Physician to Treat Injured Party. 

h Duties and Liabilities of Thivd Person to Patient 

1. Where an employer, in recognition of his legal or moral duty, cm- 
ploys a physician or surgeon to attend an  injured employee, the 
only duty wl~ich the employer owes the employw in this respect 
is to exercise reasonable care in the selection of the physician or 
surgeon, and nhere, in an  action by the employee against the 
employer to recorer damages for the negligent treatment of th6 
employee by the physician selected by the employer, there is no 
allegation that  employer failed to exercise reasonable care in the 
selection of the physician, a judgment dismissing the action as to 
such employer is correct. CfosneZl ,a. R. R., 234. 
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PLEADINGS E a-Contlmted. 
2. Where an action has been dismissed for misjoinde. of parties and 

causes the action is not pending and the court lins no power to 
nllow a motion to amend the pleadings under t'le pro~iuions of 
C. S., 515. Grndy  v. Ti70rren. 638. 

I llotions. 
b Xotiona for Judqment on Pleadiugs 

1. Where plendinqs do not raise any ileterminatiye iwues court may 
render judgment on the pleadings. Jcffrells 1' .  I)!*. Co.. 368 

2 .  B n ~ w e r  denying plnintiff'q title to notes sued on ~nisec: iqwe of fact 
and judgment on pleadings is error. Contr. of Bmiks 1'. Joll~inon, 
387. 

PLEDGES. 
A Sa ture  and Essentials. 

n I n  General 
1. In order to a valid pledge of property the possesc;ion thereof niust be 

given the pledgee, and if possession is returned lo the pledgor it  
must be kept separate and distinct from other l~roperty and the 
pIedgor must hold i t  as  agent of the pledgee, and where the prop- 
erty consists of notes which a re  returned to the plcdzor for col- 
lection, the proceeds must be kept separate, d i s h c t  and intact. 
Btlndf/ C. Credit Co., CM. 

d ~rotinocjions Opwativg as Pledges 
1. Where. under an agreement between a business concbern and a credit 

company, the former sends notes made to it  by its customers to 
the credit company, which immediately remits a certain per cent 
of their face value and ~?eturns the notes to the business concern for 
collection upon maturity, and the credit company requires that the 
proceeds frcnl collection be kept separate and intact and sent to it  
for its check and approval and requires the business concern to 
"buy the notes back" if not paid within a certain time: Held, 
the transaction is in effect a pledge of security for borrowed money, 
and is not a chattel mortgage requiring registration a s  against 
creditors and third persons, C. S., 3311, and the pledgee has a lien 
on the notes in the hands of the business concerli or its receiver, 
the latter's possession being a s  agent for the credit company, and 
the fact that the makers of the collateral notes were not notified 
of the collateral pledge is not important. B u t ~ d ~  v. '??'edit Go.. 
604. 

POLICE POWERS see Municipal Corporations H. 

PRESUMPTIONS see Death A a,  Homicide G b, Criminal Law G a ,  Receiving 
Stolen Goods D b 1; presumptions on appeal see Appeal and Error J d. 

PRINCIPAL AND AGER'T (Real estate agents see Brokers, insurance agents 
see Insurance). 

A The Relation. 
a Creation and Existence 

1. Where there is evidence that a n  alleged agent has repeatedly col- 
lected money owed to the alleged principal, and that the alleged 
principal has received the money and applied i t  to the debts, i t  is  
sufficient to  make out a prima facie case of agency, and where, in 
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a n  action by a credit  company on a note transferred to  i t ,  t he  
clefentlant offers ericlelice of payment to t he  autr~mcrl~ile de;rlpr \rho 
had t r amfe r r ed  the  note to the lllaintiff. together \\-it11 such cvidence 
of :lrt3ncg, nntl t h r  jury finds t he  fac t  of age1lc.y ill favor of t he  
t l t ~ f e i ~ t l a l ~ t :  IIcIrl, n jndgmcwt el~trrecl tlic.rron t h t  the l ~ l a i n t i d  
rec.ovtar notl l i~ig 011 the I I I I ~ C  i s  correct. .Icccptrcircc Corp.  7'. l,'lctchcr, 
170. 

2. Evitlcncc, tliat the  n~nl ic~r  of a I I O ~ P  llnitl tlie amount thcrec~f to the  
~rnyce's :lgc3nt, t h a t  the ;ii.eut had possession of the  note a11d 
t1c~lirerc.d i t  to tlie rnnkc~r marked paid. t ha t  the  agent dc.posited 
the  : ~ ~ n o n n t  in a bank to thcl 11:rj-ee's credit  a l ~ i l  sent the pryee  :I 

dc>l)osit slip in aworc1:lni~c with his instructions. and tliat tliere- 
a f t c~ r  the  I,allli of de1)osit became insolrtwt : ~ n d  the 11a-ce iiletl n 
cl:rim for  the amount  ngainst the reccirrr  thereof, is ltcld, snffictient 
to I I ~  sulmiittcd t o  the jury on the issue of lx~; \n~t ,n t  t o  the duly 
n~ithorizc'tl agtsl~t of the  pager. 13dnzrri1d.~oiz I . .  Il7oot( , i~,  :304. 

1. Although, ordiliarily, death  t ~ r m i n a t e s  t he  rclationshil~ of l ~ r i r l c i ~ a l  
ant1 agc,nt, n - I I P ~  lhi, agr.rlt a f ter  the  death  of the ~ ) r i n c i ~ n I  
esccnt rs  n c ~ t t ~ ,  the  proc,ec>tls of ~rliic.11 a r e  used for the t s c l w i r c  
benefit of tlic catntc', the estate is liable therefor 111m11 the  princil~!e 
tha t  w l ~ e r e  the  prillcipal rcxc,t'ires the? benefits of a n  unauthorized 
act  of t h e  agent he  will be, tlee~mtd to have ratifird the act  a s  he  
will not I)c allowed to accelbt the benefits withciut bearing the  
burtlens, the  executors a i ~ d  trustc'es rc3taininp the Ilcncfit of tlie 
notes for  t he  estate having had the author i ty  to make and csecute 
the notes in the first instance. B a l ~ k  z'. Groce. 144. 
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PRISCIPAI.  A S I )  ,I(:I:ST-('oitfiiilctd. 
C Rights and Liabilities a s  to Third  Persons. 

1. IYllile thc. l~rorisiolis  of C. S . ,  2445, requiring n bond to be executed 
11p a co~i t rnctor  for  work oil public buildings for  the benefit of 
laborers rind n~nterialnicn,  :ire n.; hilitling nq if ~ r i t t c n  illto the  
bontl, antl the e s lxes s  rcquiremc~l ts  uf t he  st:ltute may not be 
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varied. tlie s ta tu te  does ntrt f i~rl~icl  a n  agreement to be n-rittrn 
in to  the  bond requiriiig t h a t  all!. action therron 11c I~rought  within 
n rt%son:rl~le t ime, :~n t l  ill this case IIcld: i t  :11111e:lring from the  
conil~lnint t ha t  thc 11ontl s t i ~ n ~ l a t c d  t h a t  a n y  :rc.tion thereon must 
Iw b r c ~ n ~ h t  ~vit l i in t~r 'elve nlollths from the  t h t e  tlie last  instnllment 
JY:W due tilt, con t lw to r  nud tha t  the action \\.as not l~egun  witliin 
the  t ime prescrihtd, the  demurrcr  of t he  surety 1.n the  ccmtrnctor's 
l~onil should II:IT-O bczcw sus t :~ in id ,  H o r ~ ~ ~ ~ - ~ \ ~ i / , s o i f ,  I I IC , ,  r .  &'11i-(~i!/ (,'o,. 
73. 

2. The 1:lborers arid materialmcn fur a public school I~ui ld ing take  thc>ir 
r ights u n d ~ r  the  contracfor's i l~denlnity hond a s  i t  is  writ ten.  and 
a r e  Ilound 11y a ~ a l i d  ltrovisioii thcrein t h a t  any action thereon 
sliould 11e brought within a s tn t rd ,  re;~sonable time. Ibid.  

3. TT'lierc the  ctr~ulrlaint i n  an  :~ction on the  bond given hy a contractor 
for  c~ )ns t ruc t i t~n  of ;I higlin.:~y a1legt)s t h a t  a statement of t he  claim 
n w i n s t  the  sure ty  on the I~ontl \ Y : I ~  filul ~ i t h  thf~  t lefc~ldant surety 
cctml)any v i th in  s ix  months :rfter the p r o j ~ ~ ' t  was  completed, i t  is  
:I slitticient allvgation of comgliance with t he  pror is io l~s  of S. C'. 
('otle, :3S46(\-) requiring such notice be filed with the  general w m t  
of tlics surety in this State,  311d the  defendant surety 's  r l e m u r r ~ r  
1111 the ground tha t  t h r  ccm~rla in t  fnileil t o  s t a t e  :I cause of art ion 
b~~c:rnse i t  fitiletl to sufficiently :rllrgc compliance n-it11 the s ta tu te  
c;iiiliot be sustained. Btr111i I ' .  S'~o-ct!/ Co., 148. 

4. TThercb n mnterialmau f u r ~ ~ i s h e s  crushed stone used I)g a contrnrtor 
in the  c o n s t ~ ~ i c t i o n  of n liich\ray, and d raws  d ra f t s  on the contrac- 
tor with tlie I~i l l  of l nd i~ ig  a t tached for  t he  amount  thereof. and 
the  rontractor acce1,ts t h e  draf ts ,  bnt  fails  to llay the  d ra f t s  upon 
m a t u r i t y :  IIr711, the  ncceytance of the d ra f t s  by the contractor 
will not bar a n  :rction by the  ma te r i a lma~ l  o r  h i s  assignee on the 
I~ontl of the  contractor filed with the  Sta te  I-Iighway Commission 
a s  proricltd 11y s ta tu te ,  where there i s  no  agreement hct\vcen the  
caolitlxctor arid the  11r;iwer t ha t  acceptance should c,onstitnte pay- 
ment.  Ibid.  

5. The assignment of ri debt caarries with i t  the  security tlie assignor 
has  for  the  payment of the tleht, and  where  a materialman 
furnishes material  to  a contrac3tor which is  used in the construc- 
tion of a public highway, and draws d r a f t s  on the  contractor for  
the  amount clue therefor which a r e  assigned and negctiated to a 
1)ank. :rllil the caontrnc.tor :~c~cel)ts t he  d ra f t s  but fails  t o  pay tlieln 
a t  tllczir ma tu r i t y :  Held. the bank may maintain an  :rction on the  
contractor's b~ond for  thc~ amount  clue therron. arid the surety 's  
d e ~ n n r r e r  on thc  ground t h a t  the  complaint failed to :rllege tha t .  
a t  the  timtl of tlie assignment and  negotiation of the  draf ts ,  the  
accounts of the  mater ia lman were  also assigned cannot he .sus- 
tained. Ihid.  

6. Where a county board of education fails  to retain tlie full per- 
centage of the contract  price of a school I~uilcling a s  required by the  
surety lrond of the  contractor, and thereafter the  contractor 
defaults  and fails  to complete the building, and,  upon the surety 's  
waiver of i ts  option t o  do so, the county board completes the  build- 
ing with money i ~ i  i t s  hands  applicable to the  contract price:  Held ,  
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the  surety is  entitled to recover against  the  county board of educa- 
tion the  loss sustained b j  reason of tlie board's failure to retain 
tlie required percentage, but the  county board of education had  
tlie l ight  t o  complete the  builtling nit11 the nionep on hand, and  
tlie surety i s  enti t led to rocover on13 tlie difference between the  
amount  the  board vou ld  have  had on hand if the  required per- 
centage had been retained and  the amount necessary to complete 
the  building, and the  fnct  t ha t  t he  board had paic a certain sum 
t o  tlie contractor a f t e r  notice of ou t s tm~d ing  c!aims against  the  
contractor imlroses n o  fu r the r  liability ulron tlie ~ o a r d  upon the  
fac ts  disclosed by tlie record. E'rdclzt~ Co. v. Board  of Edz~catio)i, 
334. 

7. A sure ty  on the  bond of a contractor in tlie erect on of a school 
building who has  suffc~retl loss by reason of the  fa i lure  of the  
county board of education to retain tlie required l~ttrcentnge of tlie 
et11itr;~ct l ~ r i c e  miry not recover against  the  il~clivitlual menibers 
of tlie board for  sucli failure. Zbid. 

d Bonds of P r i r a t c  o r  Corporate Oflicers o r  Age~cts 

1. Wlicrc i n  a n  acticni by a bauk against  the  sure ty  on the  cashier's 
bond tlir cvitlence tends only to shmv t h a t  the  cashier, acting in 
g o ~ d  fa i th  ant1 in his judgment for  the  benefit of the bank, had  
credited the  nccount of a depositor with d r a f t s  d rawn  by the  
clty~usitor oli others,  and l ~ r r m i t t e d  the depositor t81 check against  
tlie d ra f t s  bsefore they were collected and  paid, causing a n  over- 
d ra f t  uf the  clel~ositor's account  lien the  d ra f t s  \vere returned, 
thel'c is  not sufficient evidence to suIllxrrt an a1le;:atiou of f r aud  
and  collusioii between the  del~ositor ant1 the cashier who had 
cretlitctl tlie de1)ositor's account, and  a recovery may not be liad 
by tlie bnnli against  the  sure ty  on the  cashier's bond which provided 
fo r  liability only in the  ereli t  of f raud,  dishonesty, larceny, theft, 
etc., or some dishonest or criminal ac t  on the pa r t  of the  cashier, 
and  tlie defendant 's  surety 's  motion a s  of nonsuit slioulcl have been 
allo\vecl. Bank  v. Fai r leu ,  136. 

B Service of I'rocess ( I n  t a x  foreclosure proceedings see Taxation H b 2 ) .  
f Proof of Scl vice 

1. d slieiiff's return noted on a sulnmons in a civil action tliat tlie sum- 
nions liad beell properly served prima facie establislles sucli service, 
and  tlie burden is  on the par ty  claiming tliat service had  not in 
fac t  been matle to prove want  of service by clear ;~ncl unequirocal 
evidence. Hooker c. E'erbrs, 364. 

C Defcctivc Service. 
c Dcfccts Remedial  by - 4 n ~ o ~ d n ~ c 1 t t  

1. Untler t he  provisio~is of C.  S., 476 t ha t  process must he signed by the  
clerk of the  Superior Court  having jurisdiction of the  action con- 
s t rued with tlie p r o v i s i o ~ ~ s  of C. s., 347, the  negligent failure of the  
clerli to sign his name t o  the  summons in a civil acbion i s  a formal  
defect and  one tha t  would be waived by a general appearance, and  
i t  is  within the  author i ty  of tlie tr ial  judge to permit  a correction 
by amendment liiotc pro tune. Hooker c. Forbes, 261. 



INDEX. 965 

PUBT,I(' OFEII('ERS-Ju~,iutlictio~l of grand jury to find indictment against  
see Indic+nient A b 2 ; rrntrc~zzletnent of, see Embezzlement. 

ILkILROAL)S (dCQuisiti0ll of ~~l .escr ip t i re  r ights against  see Adverse Pos- 
session I) a ) .  

U Olwration (1,iubilitg of owner of private railroad for  in jur i rs  see 
Keyligence A c 3 ) .  

1. In  a n  action for tlanlt~ges resulting in a collision a t  a grade crossing 
tlie eritl(,i~ce teridctl to show tha t  two t racks  of the defendant 
c ~ . o s s t ~ l  tlie ro:rtl, t ha t  t he  plaintiff was  thoroughly familiar with 
tlic crossirig, and tha t  before attempting to cross he stopped 45 
or 50 fect  therefrom \rhcre his vision was  ob,structed by trees 
gruniny off the right of \yay, and looked and  listened without 
tliscovering defendi~rit 's agproachirlg train,  t h a t  he did not again  
still) al thuugh a t  fifteen feet from the  crossing h i s  vision was  
u~~o l ) s t ruc t ed  ill the  direction from \rhicli the  t ra in  was corning 
for  1\10 lluntlred yards,  tha t  he  sn\v tlie t ra in  when his f ront  wheels 
\vcLrc upon the first track aud went on across although the  t ra in  
n.;ts coming uprn  tlie second t r a c k :  Hcld ,  tlie evidence was  in- 
sufficient to be sull~riittetl to tlie jury arid t he  railroad company's 
motion a s  of nonsuit was  1)rol~erly allo\red. The evidence a s  to 
runs11 1)l:rces in the  crossing is immaterial  a s  nothing indicated tha t  
surh  \vns i r  cause of the  injury in suit .  Codwin v. K. I?., 1. 

2 ,  T11r l~laintiff 's  intcstnte was  killed in a n  accident a t  a grade crossing 
of a r:~ilrc:ntl c~om11any wliile the  intestate was  riding a s  a guest in 
a n  nutomohile o\v~ied and  q w r a t e d  by another.  I n  an  action by her 
adnlinistrntris  against  the railroad company the  evidence tended 
to show tha t  the  intestate had no control over t he  driver of the 
car ,  ant1 \ ras  I I O ~  engaged in a joint enterprise a t  the  time of the 
uccidcnt, t ha t  110 signal was  given by the approaching train,  t h a t  
the view a t  the  crossing was  partially obstructed by a loading 
platform and t r t w  ulmn the right of way, ilud by other ca r s  parked 
urnr  tlie tracks,  t ha t  the  crossing was  in a n  incoryoruted town 
and n.as much usctl, t ha t  the accident occurred a t  fire o'clock in 
the  afternoon whrm traffic was  heaviest, and t h a t  the railroad 
coml~any keld no \ratrlirnan or signaling device a t  the crossing: 
Ht'ltl, tlie cvidrnce \\-as sufficient to be submitted to the  jury, and  
the dcfe l~dant ' s  mution a s  of nonsuit was  properly denied. Nash 
z. I?. If., YO. 

3. \Vlierc in an  actiou lry an  eleven-year-old boy, brought by his next 
f r i t~nd,  to rrcorer for a n  in jury  received by the plaintiff in a n  acci- 
dent a1 a railroad cr'clssing, t he  plaintiff' introduces some evidence 
of the  tlcfendant's ncxligcnce in failing to give the  proper signals 
and  walmings of i t s  appt,oacliing t ra in ,  etc., but considering only 
the  eridence most f t~ ro rab le  to the plaintiff, i t  tends t o  show t h a t  he  
attempted to walk ac4ross the  defendant's t racks  a t  a grade crossing, 
tha t  tlicre was  a n  open space of about twenty feet  between a t rack  
on which some box ca r s  were  standing and the  t rack  on which 
the  t ra in  was  apllroaching, t ha t  the t rack  was  s t ra ight  fo r  some 
distance and tha t  the  defendant's t ra in  could have been seen and  
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I i t w d ,  that the plaintiff failed to we  the train until it was almost 
upon him. when lie started to run, f'ell, and was struck and in- 
jured. but that he was normnllg alert ant1 int~lligt,rit for his age : 
Hcld ,  the evidenctx discloses contributory negligence barring re- 
c70verg as  a matter of law, and the defendant's motion as  of nonsuit 
should have been allowed, the law not extending its protection to 
those who can see and hrar  and will not do so. Turf  1'. R. R.,  62. 

4. Where the conlplaint in an action to recover damages against a rail- 
road company alleges that the plaintiff's intestate n a s  twelre years 
old, and that, while attempting to cross the defendant's tracks a t  
n lratli liabitually used by the public, his attention was attracted 
by a rapidly moving freight train on one of the tracks, and that 
wllile watching the freight train he was struck by the defendant's 
engine on another track, and that the defendant failed to keep 
a proper lookout and failed to give any warning of the approach 
of the said ~ n g i n e :  Held ,  a demurrer to the con~l~laint  was prolrerlg 
overruled, since the defendant would be liable on the doctrine of 
the last clear chance if the jury should answer that issue in his 
favor upon proper evidence. Caztdle v. R. R., 404. 

6. Where the evidence tends to show that the view of the tlefendant's 
tracks a t  a grade crossing in a city waq obstructed on the left, as  
the plaintiff approached the crossing, by a curve a ~ ~ d  embankment, 
and that the plaintiff upon approaching the crossirg looked to the 
right where the view was unobstructed for about 200 feet and did 
not see the defendant's engine, and then looked to the left, and 
that when he again looked to the right the wheels of his automobi!rh 
were u ~ m i  the rails of the first track and that he saw the de- 
fendant's train almost upon him approaching from the right on 
the second track, and that in attempting to speed u]r and get across 
the crossing the plaintiff was struck and injured: Held, the plain- 
tiff's act in giving more attention to the direction where the 
probability of danger was qreatest and his attempt to get across 
the crossing in front of the train will not bar his recovery as  a 
matter of law, and the defendant's motion as  of nonsuit on the 
ground of contributory negligence should have been overruled, the 
question of ~ontr ibutory negligence being for the jury under the 
standard of reasonable prudence. Baker v. R. R., 478. 

6. Where, in an action against the driver of an automclbile and a rail- 
road company to recover damages received by the plaintiff in a 
collision a t  a grade crossing, the complaint alleges that the plaintiff' 
was a guest in the automobile and that he had no -ontrol over the 
driver of the car, and that the accident was caused by the negligence 
of the railroad company in failing to give any warning of the a p  
proach of its train a t  a n  obstructed grade crcssing, and the negli- 
gence of the drirer of the car in failing to keep his car under 
control so that he could observe the lam in rega-d to the speed 
limit a t  fifty feet of the crossing and the requirement that the 
driver should be able to stop the car before attempting to cross. 
C. S., 2621(46),  under the conditions of the road c t the time, and 
that the train came into view when the car was nithin 69 feet of 
the crossing but that the driver could not stop the car and that it 
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RAILROADS D b-Continued. 
h i t  the  first o r  second box ca r  af ter  the  engine, causing in jury  to 
the  plaintift': Held,  upon the  allegatiol~ of the  complaint the negli- 
gence of the driver of the  ca r  could not  have been reasonably 
foresecn by the engineer of the  t ra in  and such negligence on the 
pn ' t  of thrl driver was  a n  intervening, proximate cause of the  
accident insulating the  negligcmcc of the railroad company a s  a 
mat ter  of law, and the ~xilroacl company's tlemurrer shonltl have 
been sustained. H i ~ r i r u ~ i t  c. R. Is., M!). 

c I?zjuries to Persons o ? ~  o r  S e a r  Traclis 

1. \There in a n  action against  a railroad company there is txvidtmct, 
tha t  the  plaintiff \\-as hit  in the eye by a loose rock thrown by the  
\vheels of a truck while crossing the  right of way of t he  defendant 
railroad coml)auy a t  a ~ ~ u l ~ l i c  crossing, tha t  the  loose rock a t  the  
crossing had bet311 put  there hy a n  independcrlt contractor of the  
tlefentla~it rai lroad company, ;I c,tiarge presr>nting for t he  tletermina- 
ti011 c~f the jury the questions of intervening negligence and whether 
the in jury  could haye  b~een t~nticipated and  correctly giving the  
1a\v  rising uIx)n the  lixbility of the defentlant for  the acts of the 
i ~ ~ t l e ~ ~ ' n t l e ~ ~ t  contrac.tor \vho hat1 completed the  work before the 
occurrence of the  injury,  is Held  not to be erroneous ~ tn t l r r  the 
f i ~ c t s  of th is  case. Nt(iw(o.t v. Ii. h)., 288. 

1IEC'EIYl~:KS (C'o~nmissioner of I3anks 21s r e c e i ~ e r  see Banks  and  Banking H ; 
court may order foreclosure of property in custodia. legis  see 3Ior'tgages 
H b 4 ) .  

E' Actions 

1. Jvintl<'r of rrceivet~s a s  ~mf ic . s  defendant Ilc,ltl proper tvhcw receivers 
\vrre upl~ointetl a f ter  institution of action. dlfort l  c. H. A'., 719. 

D Trial  

1. Nevent 11ossessio11 of stolcn I)l'orrc'rty, without mow. is insuflicie~lt to 
~ x i s e  a l~rcsumlrtion t h i ~ t  thosc in whose ~ v w c s s i o n  the property 
was  found i n ~ m ~ l i : ~ t e l y  af ter  thc larceny wcLre guilty of rewiving 
htolen 11ro1)crty lino\ving a t  the  time of thc recciivil~g tha t  it was 
stolen. :rut1 \vliei.c~. in ;I ~~ rc i secu t io l~  for  larci'ny ant1 rrrciving, the  
judge charges t ha t  the  Sta te  contentled tha t  such rc'c*(,r~t pousrssion 
ought to siitisfy the jul'y t ha t  the tlefeudants either stolr the goods 
or rccrivrtl th(~111 knowi t~g  them to 11:~vc 1)ren stolen, wliereupc~n 
the  jury brings in :I verdict of guilty tm the second murrt only, 
;I new trinl \\.ill Iw : ~ n . : ~ ~ ~ t l ~ ~ t l .  C'. S., 4250. S. 2.. Best. 9. 

C Report  and  Fiudings. 
b Esceptio?ts to Report  

1. Where a 11arly in a n  action n h i t h  has  hcrn r e f c r ~ w l  to ;I ref ere^ 
mahe.: no  excel~tion to the  referee's report  he  is rntitletl to judgment 
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cnly in accortlance with the  r c ~ ~ o r t ,  and  a correct jutlgint'l~t entered 
thereon \\ill be aflirnwd, and he may not ct ntend tha t  he  is rnti t led 
to R re!ief \I hich is  not ~uppor t e t l  11y the findings of fac t  o r  the con- 
clusions of la\\ of thc refcrec. L u m b ( r  Co. ?.. . l i iPnlnth!~.  21:). 

REGISTERS 0 B '  DEEDS. 
I3 Rights, I'owrrs, Duties ant1 Ihb i l i t i c s .  

b Registrat ion of Instrumentn 

e Liabilities 



tnined. and  the  motion of the nonresident defendant for rrmoval 
to the  E'culeral Court  i q  properly allowed. Runcombt Couttt?/ v 
Cosnr. of Bat17is. $02, $93. 

R E S  IPSA I,OQtlITUr\ see Scpligcnce A r .  

1. \There the j~nrc.hnscr \ v r ~ ~ n ~ . f n I l y  refuses to ~ .eccivr  sh i lment  (IS goods 
nlitlel. a writtc~n c.ontr:lc.t the seller is  not hound to trndcr further 
pctrformnnc.c> if IIV i.: :rl~lc,, r rndp ant1 bvilling to make delivery, and 
\vl~tlre t he  evitlence i s  conflicting a s  t o  whether the refusal was 
wrongful, an  issucx of f i ~ c t  is  r :~ is td  f o ~  the determination of the 
jury. ('oft011 Xi118 2 ' .  G o l t l O r r ~ ~ .  ,706. 

I ('otl11ition:rl Sales (I'rioritp of cht tc l l  rnortgagt, orcr ,  w e  C'h:rttrl Mort 
gngcs I<  n 1). 

1. TVllc~r(~. in :rn action ngninst ;I hotcl corl~c~l,atic~n to recwvcr t h r  hal- 
:Inre dilc on a rt~friger:rtinz pl:tnt or to rc,c.orc1r possessioll thercof, 
t l i ~  cyitlciic*c tlisc,losc~ t11;rt the  plant was  sol11 to the hc~tcl corpora- 
tion's l tweo nntlcr n t i t l c - r e t : ~ i n i n  cwntrnvt, ant1 tha t  the hotel 
corlwr;ition hnd purc*h:rsc~l it f rom its  lessc~c, giving :I c r r t :~ in  num- 
Iwr of s l ~ : r ~ . t ~ s  of i t s  capital stock in p:ryrnc~nt. :l1111 tha t  ill the  time 
of tlie l~n rchase  11s the hotel corporation from its  lessee tile condi- 
t ir~nnl snles contr:rct hncl not 11wn rc'gistc.rctl, ('. S., 3312: I l c l d ,  no 
notice linwcrer full :rnd formal can s n ~ ~ p l p  11otic.e 1)y registr:ltion, 
:1ni1 cvidcnc.e of knowledgc~ of the hotcl cwqlo1,:rtitrn tha t  the full 
~rnrcli :~se price hnd not been 11:rid is imm:~tcri :~l ,  and  the hotel 
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cor l~ora t ion  acquirt~tl the  title to  tlie l r o ~ e r t y  by i t s  purchase f rom 
i t s  Irsse? free troui t h t ~  l irn of the  c-ontlitional qales contract ,  and  
i t s  motion a s  of nousuit \hould h a r e  been allowed. 1jrozc.if I;. 
IIofcl  Corp., 8". 

SCHOOLS A S D  SCHOOL DISTRICTS-('ontrn(8tor1's bolltl see Principal and  
Surety B b 1, 2 ;  bonds for  w e  Tasat ion  A n 1. 

s EDUCTION. 
13 Prosecutioll and  Pur i i sh~ i~ rn t .  

(' &'ztbscquc)if ~llurricrge us 1)cfcmc 
1. A nolo co~rt( ' ) id(~rc l,artalics of a co~ifession of the  offense charged in 

a c r i~u ina l  action, n i ~ d  \\.here in a prosecution for  seductiou wider 
prori~ise of marriage, tlic defendant tsnters a plea of ?tolo co~ltelrdo?, 
ant1 n judgrnollt is  r l i t r r t~d u n d t ~ r  :lgrecmcnt between the  prosecu- 
t r ix ,  the tlefontlant, and the  solicitor, \vhich p.:orides for  , t h e  
1)xyluellt of :I ceriaili amount  to the  lxosecutrix in monthly in- 
stallnic~nts t o  Iw socurcd by bor~tl, etc., and the  defeildnnt tllercnfter 
]jays tlie :iuioulit :~grc'ctl ullon to the da t e  of making n motiou to  
discharge tlio h n d  on the  ground tha t  his subsequ?nt marr iage  to 
the  l~ rosc~c~n t r i s  tlisc1l:rrgcd tht. judgment : I i c l d ,  ularringe a f t e r  
verdict of guilty t l o t ~  11ot :rEcct n judg~nent  in a 1)rosecution fo r  
seduction, nntl the tlt.friitlaut's ~uotioli  slioultl be orerrnletl. C'. S., 
4330, 65'. v, N(sl~tr!i. 470. 

SERVICE sec Process 11. 

SH1i:RIFFS-l~~mbezzlrmr~l~t by i ec  l ~ h l ~ e z z l e m e n t  A a 1, I1 (a 1: whether 
tlcputy is  cln1)loyee under comlwl~satiori ac t  s re  Master ant1 Se r r an t  F a 
8, F b 5.  

STANIIER see Libel arid Slauder.  

B Contracts Specifically I~hforceable .  

1. \Vhcre a contrncl does not relate to tlw trausfer of property, and 
d:~magcls for  i ts  breach \\ ould be suec i en t  comlmisatio~i,  aud  i t  does 
not c40mt. u i t l ~ i u  ally t~xcel)t io~is to the general rule, specific per- 
formalic4e ni:ry not ltc ulaintainrtl tlicreon. Supplf/  Co. ?;. I T  hitc- 
Itrcrsf, 413. 

STATES. 
A Relation Between St:ites. 

a Lalo of the Foi.u??t a ~ r d  Co~rflict of Laws 
1. I n  ;in action inrol\-in:: tlie questiou a s  to whether a coutract was  

made  in  another s t a t e  in bad fa i th  to  avoid the  usury s t a tu t e  of 
North Carol ina :  ITcltl, the  defiuition of tlie \vords "bad faith" 
depcnds largely U ~ I O I I  tlie fac ts  of each particular case and  is  not 
capn l~ l r  of tlrfinite definition, arid a charge in this case i s  not 
erroueous \~li icl i  sul~stari t ial ly instructs tlie jury t h a t  "bad faith" 
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ST.iTI.'I'I:S (S t :~ tu t e s  c.c~rlstl.uc~tl st7r) ( ' I  i~s:)li(I:rt('d S t : ~ t ~ i t ~ ' s :  S t i ~ t l ~ t o  of F r ;~n t l s  
scv' 1~'r;rlicls. S ta tn tc  o f ) .  

R ('1111strlic.ticm of Statutcxs. 

ThS.\'l'IOS (Alloc~;rtion of qnsolincl i n s  to v o ~ ~ n t i f ' s  ('oimtitw E: (. 1 I .  

A Yalitlit:; of I.clry aild ('onstit 11tior1a1 I<cclliii.c~mctlt s ;rtrtl I{c3~t ric.tic~r~s. 

tr 3-c(~cssit!j of 1-ofc t o  Issitcriicc of Hoirds 

1. \Vhcre the  school c~mnnitt tw of :I s lwchl c11>11,t(>r school clistric.1 
I~r ings  :I pmccctling to  rest thc virlitlily of cc1rt:lill hor~tls  11roposecl 
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to be issued \vitl!out a ro t e  of the  qualified electors of t he  district 
under c l ia l~tcr  180, Public Laws  11\::1, m ~ d  a n  a:reed s tn t t~ment  
of fac ts  is ( I ~ : I \ ~ I I  up  and  sul~mittc.tl, si,:ned by ans\rering dofend- 
a n t s  and by tlefendnnts making a sl~cc.ial appearance and    no ring 
to dismiss Iwcausc they wcre not l ~ r o l ~ e r l y  s e r r rd  with summons: 
Held, wlietht~r the plaintiff is a locnl m~mic ipa l  corporation organ- 
ized eslrrc~sslg fnr the  ~ )u rposc  of' o11cr:lt illy and  maintaining schools 
in the  tlist1,ict or \vht-tllcr i t  is   ti :r t ln~il~istrntivc agency of tlie 
S t a t e  for thcs 11uqwsc~ of ~ r r o r i c l i ~ ~ g  Ill(, rollstitutional six-moi~tl is  
school. ( 'o~rs t i tn t iu l~ .  Ar t .  IS, is  :I t l ( . t c r n ~ i ~ ~ i g  fnctor, and \vIlt1re 
the rccwrtl is s i l (b~~t  011 this point a j ~ ~ d g m e n t  sus ta i~l inq  the validity 
of the  I)ouds is ~ ~ I Y I I I ~ ~ I I S .  AS to \vlictlier a judgment rentlerctl in  
sucli l ~ r o c c w l i ~ ~ ~ s  \voultl bc bintling on :ill tnspayer!; in tlie distr ict ,  
:1I1 the tnsl~nyc'rs not having ngrtwl to the fac ts  submittcxl, q ~ t n ~ r c i '  
Ncl~ool Co?nnzittc'c 2.. Illct.rpa!lcrs, 297. 
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valid, hut  the proceeds of the  bonds and  bond anticipation notes 
muct be uwcl exclusively to the  payment of the  bonds to  be refunded 
thereby. Ibrd .  

f Form,  Iirtercst, J f t r t lcr i t~  axd Derlorniizafio~rs of Boird Insfces 
1. I t  i s  not necessary tha t  r e f ' uud i~~g  boncls issued in accordnnce with 

t he  JInnici1)al Finance Act, :IS ame~icletl. slionld not bear cr greater 
r a t e  of interest  tlian the  bonds to I1c3 refu~idctl  so long a s  the re- 
fniitliii:: bonds do not bear n xrcLiiter i , i~ t e  of interest  t l ~ n ~ i  the  
htatntory liiuitation of six per cent. A'. ('. ('ode of 1!l:<1. s :~ . .  2951, 
rl~c. rntv of intcrtvt  within the  stntutory l inii tat io~l 11ci11g \r i thin 
t he  tliscrt'tiol~ of t he  govcrlii~i:: bcrtly of the city i ssui i~g them. 
Uolicli 1. .  1l7ii~sto~l-Sctlcm, 780. 

2. U11dt.r the prorisions of c l i a l~ t t~ r  344, PubIic L a w  of 10%. secs. 600, 
603, l h r  valuation of the cc~rporate t3xct'ss of :I c o q ~ ~ r a t i c ~ i  for tlie 
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TAXATION C o c o n t i t t u e d .  
purpose of taxation by the  counties is  fised a s  of 1 April, and  taxes  
must  be paid by the corporation upon the  valuation then so fised 
unless modified by the S t a t e  Board  of Assessment i n  accordance 
with the prescribed s ta tu tory  procedure, and  where the  assessment 
of a b,ankmg corporation i s  regularly made by the Eta te  board from 
which no appeal is  taken, tlie subsequent insolvency of t he  bank 
c.aimot aft'ect the assessment made in accordance with the  s ta tu tory  
1)rocedure. 1 bid. 

1.: Collection and  lieniedies for  W r m g f u l  Collection o r  Lel~y.  
b E>rjoirri~ig Lccu, Collection o r  Enforcement 

1. Where, in a su i t  by a taxpayer to restrain the  collection of t a se s  
on h i s  land by a county, i t  appears tha t  the commissioners si t t ing 
a s  a Uo t~ rd  of Equalization a n d  Heview pursuant  t ' ~  s t a tu t e  passed 
upon lAaintiff's yetition fo r  a reduction of valuation assessed on h i s  
lands along \v i t l~  others and  found the value fixed a proper one, 
mid the  values of the property were equalized and  upon appeal 
to the  Sta te  Uoard of Assessments the valuation was  upheld, and  
later tlic value thus  assessed was  reduced with t h a t  of other prop- 
er ty  in the couuty by 10 per cent, the t a s  so levied being within 
tlie constitutional limitation : H e l d ,  the plaintiff had no  equitable 
right t ha t  would enti t le him to a n  injunction. The  r ( m e d y  suggested 
in I'titcw Co.  c. Bltrlic Ctiu)btl/, 201 N. C., 818, was not follo\wd ill 
this case. l i o o k o  u. lJitt C o z t r ~ t ~ ,  4. 

H T a x  Sales and  Foreclosures. 

1. I t  is  tlie duty  of the sherift' to collect al l  t a se s  on 1)'cpel.ty tha t  a r e  
due and  uupaicl and,  \\.lieu necessary, to  sell the  land for  delinquent 
taxes a f t e r  due  aclrertisenient, mid to issue a certificate of purchase, 
wliicli certificate i s  1~resumpt i re  evidence of the regulari ty of al l  
prior proceedings incideut to  the sale and  purchase, and  of t he  
performance of all  tliings twen t i a l  to the  validity of t h e  proceed- 
ings. S.  C. Code, 1'381, secs. 7'3'32, X010, SW!, 8014, 8026, 8027. 
Vi~z~ryc  C o ~ c ~ t u  1;. J o t k i ~ l s ,  424. 

1. The l~urcliaser of n certiticate a t  a sheriff's sa le  of lands for  t a se s  
is  yircn a lien for  the amount  paid with interest  and  costs, etc., 
alid is  subrogated to the rights of the cou~ i ty  for  the  tases ,  and 
has  the sole rcluedy of proceedings ill rcm by civil action to fore- 
close h is  certiticate ;IS w a r l y  a s  may be a s  in case of foreclosure 
of ;I mortgage, and tlie purchaser a t  the sale in conformity \\.it11 the 
s ta tu tory  ~)roceecliligs is  entitled t o  a tlced conveying the  fee-siulple 
title to the locus iir quo .  S. C. Code, 1'331, secs. 80", 8086. Vrcl~lge 
Corcirt~ (;. Il'ilso~r, 424. 

'1. 111 a sui t  to foreclose 1311ds to enforce the  lien acq l i red  1,y a 1)ur- 
~1111~~1 .  of ;L t a x  certificate the  only parties u l ~ o n  v.11ow service of 
summolls is  necessary a r e  tlicxe ill wliusc name the real  estate is  
listed. mid, in cnse they a r e  married,  uptni their  w i ~ e s  or liusbands, 
aiitl service on tliose otlier\rise interested may be hall by yublication 
us 1)rescribed by tlie s ta tu tc .  N. C. Code, see. 8037, a i ~ d  such  public;^. 
tion is  sutficitsnt notice to constitute due process of law, the pro- 
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ccedings being in  rmz in which the S t a t e  seeks. directly o r  by 
authorization,  to sell land for  taxes  by the  enforcement of t he  
s ta tu tory  lien. Ibid. 

c Attack and Scftiug Aside  Foreclosllre of T a x  Ccrtifitafc 

1. Tlic, rc'qniwnrrnts of our s ta tu te  ('. 9.. $!IS6 tha t  tlic, sllcriff of the 
co lu~ ty  give tlic mort:nqee of l~ersol i ;~ l  llroprrty tc11 (lays no tic.^ of 
3 sale of the mortg:ig_lrtl prolwrty for taxes untler a lery  is  man(1:i- 
tory a n d  iiot merrly clircc.tory. ant1 whc~re no nutice of the  t a r  sale 
has  been given the  niortgagee of a tluly registrrctl niortg:l-el. his 
riglit to  the ],ossrssion of the  property is  superior to tlmt of the  
l ~ u r c h a s ~ r  a t  t he  t ax  s:rle, but his lwssession is  solely f11r the Inn-  
IIOW of filrc>closing the  mortgage IIJ- sale of the  l ~ r o p t ~ t y ,  a n d :  
St.mblc, the 1)rocceds from the  forec.lusurc sale should be applied 
to  r t~imbul,se the  11urchnscr at the  tax sale for  the. a m u u i ~ t  of t a m s  
lraid by l~ i in  before they a r e  a l~pl ied  (in the  mortgage debt. Jlachiiw 
11-or7;s 2'. Htt 71 bard ,  $23. 

r 7  I I~LEPHOSE 7 C'OJIPANIES (Admissibility of t w t i m o i ~ y  of trlephorie con\ er- 
sations see Evidence D d). 

A Regulation and  Operation. 

1. A loc,al telel)hone company having a n  arrangemelit for the transmis- 
sion of l o x  tlistance messages over t h r  lines of another coml)any 
f ~ ~ r  lmy. ant1 ha r ing  facilities for  lmo\vi~lp whii2h of i t s  custornt,rs 
n~alic. long tlistmlce calls  and for  collecting the  tolls from t11t.m on 
i t s  own resl~onsil~il i ty,  ptc., is  a 11ulrlic-service cor~wrat i in i  and eomc~s 
within the l~ror is ions  of C. S., 10:3.7(2) g iv i~lg  jnristlic4tion over i t  
to t he  Corlmr:ltion Comrnissii~n, ant1 surh  company may not tlia- 
criniiiiatc among i t s  subscribers as to the  conditioiis upon which 
i t  will render service to them. I I o r t o ~  c. T('1. C'O..  610. 

1. \Vhere a person a1111lies to :r local telephone coml~any  for  serviw ant1 
pa3s the  usual ir lstal lat ioi~ fee n ~ i d  complies n i t h  tlie general 
requirements of t he  c o m p a ~ ~ y  for the  inst:~llation of such servicr, 
arid the  telel~hone company, a f t e r  giving i t s  rrceipt for the installa- 
tion charges, demands tha t  the  ayp1ic:mt makc a drposit in a certain 
amount a s  :i guarantee  fo r  p a y m ~ n t  of fu tu re  herlice, :tnd i t  
appeals tliat thc  tlernantl for  suc811 del~osi t  \ \ a s  made nrlder :i rule 
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of t he  management t h a t  the  deposit should he r'?quired of those 
considcrc.d bad cr rd i t  r isks,  and  tha t  the  rule had never been 
nnthorizetl by tlic directors of the  corporation, and  \\.as m:nde 
without the linowlt>dgc o r  coilsent of t he  Corlrorntioli Com~nission,  
ant1 tlint i t  lind been cliforcwl against  olily :n few in t l i~ idun l s  c ~ u t  
of the compal~y's mmiy subscribers : I l t l d ,  the rule is  a n  unlawful 
d iscr in~ir i :~ t io i~  among i t s  cli*tomc3rs 11y ;I l~ublic-service corporation, 
:iud m:~ntlamus will lie to  eomlwl the  cumpan)' to install i t s  service 
u.i t l~ont the  p ; ~ y n ~ e n t  of suc.11 tlt9posit. Ilorfo?t r .  Tc 7. CO., 610. 

TORTS (Of  ;\lunicsil):ll Corporations see Jlunicipnl C o r ~ o r : n t i o ~ ~ s  E :  l~a r t i cu ln r  
tor ts  sc1c Srgligc~ncc, I{ailroatls. Pliysicians and Surgeons:, n ~ i d  1)articulnr 
titles of t o r t s ) .  

13 Joint  Torts.  
1) Litrbilit!/ of I'cct'tics atltl Iliglrt fo Conf~,ibulio,r 
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TRLLL-Continued. 

D Taking (lase o r  Question f rom Jury .  

n Sousit i t  (111 action for  injurics i n  accitlrrit a t  crossing see Rai l roa~ls  
L, b 1 ; in action for  t lun~ngt~s  from automobile collisio~i see Higl~\v:tys 
Li o : in criminal 1 . a ~  I j ; in negligrnce actions see Sogligenee D c )  

1. Upon a motion a s  of nonsuit al l  the eviclence, ~\.hrtlic.r oEr r t4  by \.lie 
l~laintiff  or elieitcd from clefrnd:~nt's witncwes,  is  to 1 ~ e  c ~ ~ n s i d e r t ~ l  
in the  liglit most favor:~blc to the l~lniiitiff, autl lie is  oi~titlctl to  
tXvcbry rt~:~sonal)lc~ intc~ntl~nt~rit  t l iereo~i and  every r r a w n n l ~ l o  i n f t ~ r w c e  
thrrcf'rom. (I. S.. 567. I'c'nrson 1;. Snlcs Co.. 1 4 :  .1Iini111d .I-. Oc('(11a 
Jlills, I?lc., 97 ; r ~ u t t o t ~ - % .  H o T i n ,  599. 

2. On motion of nonsuit only cvidenct? favorable to t l ~ c  l~ltlintii'f will 
be considered. Smith  ?.. G'ru?titt. C'O., 305. 

3. I\-lierc tht. eritlcric2e raisos only a mere snsl~ic~ion or conjcclurc uf the  
issue to  I)?  1)rovtd i t  is  irisntfic.ic~nt to 11e subrnittcd to tlie jiii,y. 
C'. $., 307. Stctto~l v. Iieri , i~!,  ,3!)!J. 

4. The 1)rincilrle 111)1111 which a par ty  may not tnke a volu11ta1.y no~isni t  
wlierc, ;r c~~un tc~rc~ la im 1 ~ 1 s  1 ~ ~ 1  tilrtl does not ar i s~s  nntl(~r the‘ fac,ts 
of this c.ase. h-illirrn 1 . .  C'htrir C'o., 3. 

5. IY11c.l.e on t l ir  atlmissicnls ill the pleadings tlic 1)l:riiitiil' i.i. 1511titird to 
rt3c%r-cxr :ill$ amourit i t  is tbrror for  the  tr ial  court 11, tlis;iiiss 111(, 
;r~.tion 11s iir c:rw uf  11(1nsuit. ;ill11 tlie fac,t thilt tlic t l ~ ~ t ' t ~ u ~ l a t ~ t  11;teI 
tc.ntl(yrccl the  :lnionnt aclmittt'tl to lie due \vith intc>resl a ~ ~ t l  covt to 
t11e t i ~ i i t ~  of iiliug ai~sivt)r ,  ( ' .  S.. S!)K ancl 1 ~ 1 1  11:1i11 it into ( .OI IY~  
sul~jcc t  to the plaintiff's ordc~r clocm iiot vary this l w n l t .  I>( 'III!  r .  
K i n g ,  174. 

6. \Vlic.re tlie tlefentlant mo\-c's f ( ~ r  judglncwt a s  of non>uit a t  tlic c:osc. 
01' the, l)!;ii~itift"s t'vitlencc :illel a t  tlic~ close of ; ~ l l  thc~ c~vitlrli~c.c>. :t~lel 
thcl ( ~ t n r t  resorvc's his r u l i l ~ ~ s  1111 tllc. motion?: until :~f t t l r  wrtl icl ,  
ul)1,11 the  rc,~itlition of n rcxrtlict ill thc  l~l:~i~rti t l"s f : lv~!r tlic, (~111i.t id 
\ v i t l i~~u t  authority to set  asitle the  vert1ic.t for  insn1fic.ic~1ic.y.1.C tlir, 
c\.itl~.~ic,e a s  :I 11i;itter of la\\., nntl :r:l~it the i no r i~~ i i  for jiltlgi?l: '~~t 11s 
of 111 iisiiit I I I ~ I ~ V  a t  tlica e*low of all  tllc t~vitlonc~c~. ( I .  S.. Xi'. l<rrtsoi~ 
1 . .  I. (1 11 11 tl,!/. 360. 

7. \ V l i t ~ ~ x ~  tlic d( 'fe~it l :~nt in :I vivil a c t io l~  docs 11ot c , o m l ~ l ~  \\it11 tlir) Ill'()- 
visio~!.; of ('. S., Xi7, in making a n~o t ion  for  jntl-.n~c,~it ;IS of ~ i o ~ ~ s u i t  
li(1 n.;~ivc>s the c lu r s t i~~n  of t l ir  snfficiency of the  c,vitle~lcc. I I ~ l r r i s  c. 
B 11 ic, 624. 

b UirecfmJ T7wdict 

1. IYhcxre tlie (XI-itlence i s  conflicting tlie court  may not direct ;t vcr~l ic t  
in f : ~ r o r  of t he  party l i : ~ r i ~ ~ g  the  liurtle~i u f   roof. IInt TI- l ic~c~ the 
ft1c.t~ arts  atlniitlc~tl or c~st:tl~lislietl, nlid only onc i n f ( ~ r t ~ n ( x ~  (.:in 1111 

tlr:rn.i1 tlic~rt,from. :I tli~w.tt)tl vel't1ic.t may Ile y i ~ e ~ i .  h ' o ~ i ~ o ~ . ~ ( , t t ( ~  l.. 

Sttr~rirltri~d, G8;i. 

c Issccc's of 1-'cfc't i j i  U('notr1 

1. IYl~crt, the it1t)ntity of an  nutc~mclbile in a collision :IS the one c.o\-t~rt.tl 
11y :rn :ircident intlemriity 1111licy is  the  dcterniiiiativc clottstio~~ in- 
volvctl a t  the tr ial .  the  issue is  for the  jury uiitle~, t*(~nflict i~ifi  
c~videric.r, and  i t s  verdict tlicrcon is  detcrminatirc'. 11'ctdd 1.. C'ctsrc(~lt!/ 
C'O.. 779. 
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1. \Vht>rct, in a n  action by ::I marr ied  \\-oman to set  asitle a deed of 
t ru s t  (111 t he  ground tha t  hcr  l ~ r i v a t e  t~s:~nlinaticln 11:ltl 11ot been 
tnl;csn to t l ~ c  clwd. the tr inl  court  instructs the j u r r  t ha t  tlle s ta tu te  
rcquil.ing her  private c san~ inn t ion  "sl~ould be :~bolisl~ctl ,  I~c~causr  i t  
i s  not n e c e s k r y  now. A woni;in \I-ould not do : n j t l i i l~g  hllc (lid 
not \\-:111t to  do" : Ilc'ld, tlic instructitrn coli t : l i~~s such all c ~ s l ~ ~ ~ w i o n  
of illril~ion by the  court  ;IS to a n  essential fac t  inr-ol\wl :IS tcl be 
c c ~ ~ ~ t l ( ~ ~ ~ ~ l ~ e t l . b y  C. S., 564, mcl a lie\\- tr ial  \\-ill bi' gralitctl. .Il~t'i~c'flr!/ 
1..  !L'i.ttst Co., 46. 

3. TVl~ew the t r ia l  cour t  in h i s  c l ~ a r g e  t o  the jurv cspl:lins t he  1:11r- 
al~l~lic:~lvlc and  gives the  co~itc,ntion of t h e  l~irrtic's. but fa i l s  to  
instruct  the jury :IS to the trl11)lic;ltion of the 1:1\r- to Ihc~ s n b s t : ~ ~ ~ r i ; i l  
fea tures  crf tlit? case, t h e  c1i;lrge is  insufficient to  nit'et the rccluirc- 

n i t  I . S., 4 I 1 1 1  t i  i l l  1 )  : r e 1  Canzr. of 
Ba~rl,,s I . .  X i l l s ,  3U9. 

F Issues. 

1. E r ro r  will nclt be found on appt,al to issues submitted to the jury by 
the  t r ia l  court  \r-lien tliclr lrrcsenl to the jury 1krq)er inyniries as 
to a11 the  esscsntial or tlcTcrmin:~tire m : ~ t t r r s  in dispute, mid \\-here 
a 11nrty contends t h a t  the issues submitted \\-ere imj)ropcr he  should 
tclider other issucs for  the  co114tl(~ration of the t ~ i a l  court. Itrylc 
1 . .  GrlY~tl, 116. 

2. 0111y issues of fac t  arising 111)011 the p1rntlin:s \\-liicl~ a r e  determinn- 
tive of the  rights of the parties must be submitl-etl to the jury. 
C. S., 319, and  iv l~ere  the> only c~.ntro\-c'rtrc1 fac t  1i:ts no I)c,;~ring 
on the  rights of the  parties,  j ~ ~ d g m c ~ u t  may I)e ~ ~ n ~ l v r t ~ l  (111 the 
~rlt~atl ings upon the fac ts  admit t td .  J('fO'c'!/s 1 . .  Itcs. Co.. 36s. 
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G Verdict ( I n  criminal cases see Criminal Law I k ) .  

1. After  rrserving ruliugs on motions of nonsuit  court  may not set  
aside rertlict for insufficiency of evidence a s  a n la t t r r  of law. 
Batsox 1.. L n l o ~ d t y ,  660. 

I .  A rcrclict will bc liberally construed in cc~lnectioii with the plc:rd- 
inzs. tlie c~iclence and  the  charge of t h e  court  with :I view of 
sn r t a i~~ i i~ : :  i t  if this can  lie done by a reason:~ble i~ l terpre tn t io l~ .  
GUU r. Gould ,  727. 

1. I t  i s  tlie du ty  of the  t r ia l  jutlgc to receive the  rCrtlict of the jury 
tlnly rcturiietl illto court  :inti to grant  a motion a l ~ t l y  made to  1,011 
the jury. but the  jury must bc l~ollecl by the  judge liimzelf o r  the 
c,lerli u~itltir his supervision, ant1 tlict only cluesti~ms tha t  may  bc 
:~zl;ed a r c  n-hetl!er each juror :r,wcntcd to t he  rertlict an11 still 
: ~ s s c ~ ~ i t r d  tlie,reto. ant1 wllcre a n  attorney has  1)een alio\ve(l to poll 
t he  jurx  and to a sk  cluestions beyolitl t h e  p ro l~e r  scope of su~tll  
i~ lqui r j -  :I. iuot io~l  for  juclgmc>nt :~ccording to the  verdict \\liic,li hat1 
lreen duly returned into court  as n uli;~iliruous vc~rtlici ~11o11111 \ I ( %  

allo\vecl. O i l  C'o. 1'. JIoorc,  TOS. 

TI tUdTS (Trus t  w tn t e  lint subject to csecution see I.:sccution K (.; t r u s t  
e,st:rtc.s (,rented by will see Wills E 11). 

1.: E s c c ~ ~ t i o i i  of Trusts.  

USUItT-('cn~tr~rcTs \vitliin usury l i ~ ~ v s  of s ta te  in which esecntetl see St:ltt5s 
A a 1. 

\V.iItI:H(OUSEBIES. 

I3 Duties ant1 Liabilitici. 

u Uclrt cr C P O I L  Lkt)zutrd 
1. Where, in a n  actic111 against  a  areho house compally to recover t h e  

value of 'otton stored therein by tlie plaintiff \vliich the defendant 
had ~ e f u v e d  to  give u p  on demand, there is elidenee tha t  a th i rd  
1)erson had a lien thereon and  that t he  warehouse r e c e i ~ t  n a s  ~ s i u e d  
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WAREHOUSE>lES B a-Co~~t inued.  
i n  tlie name of and delivered to the  lienor, tlie pla:.ntiff contending 
t h a t  the  receipt should have been issued in h is  name and  delivered 
to  tlie lienor for  safekeeping:  Held ,  t he  csclusicn of the  ware- 
house receipt tendered in evidence by the defendant was  error,  t he  
recci l~ ts  beiug competent to show plaintiff's ina l~i l i ty  to obtain 
t he  cotton upon demand,  chapter 168, Public JAaws of 1019. and i t  
\ronltl seem in tlie ins tant  case t h a t  should the  :)laintiff recover 
the  amount  of damngcs should be reduced by the  ; ~ i n o u l ~ t  credited 
to his account by the  lienor. So~ t l i c z i t t  7'. 117cc~'c'110~ct~c Co., 6.57. 

WILLS. 
C lkqu i s i t c s  and Talidity.  

d I lolo~rrcphic I17ills 
1. A lml~cr-writ ing in tlie testator 's  handwrit ing,  dispositive on i t s  face, 

\ r i th  the  name of the  testator inserted tlicrein in his own hanil- 
\rr i t ing fo l lo~red by the  words "this being my \\-ill" is suflicicnt 
i n  form to consti tute a l io logra l~l~ic  will, C. S., 4133. I11 1.c l17ill o f  
Kozclnud. 373. 

- D Probate  and  Caveat. 

a IVolmtc aud Carcat in Gc?~fral  

1. Cit:ltiol~ to those in interest  is  not necessary to  tlic probate of a will 
ill colilmon form, the  proccrdilig bcing c.r pnrtc, C. S., 4139 et seq., 
and  \\-hell probated tlie lml jer -~rr i t ing  is  r a l i d  and operative a s  a 
\\-ill mid may not be attacked collaterally, but any lwrson intercs:cd 
in tlw rs ta tc  or cntitlctl under  the  will n i~ ly  insti tute caveat pro- 
cwtlings to  declare the  pnlwr-writing inra l id .  C, !:., 4158 et wq., 
:1i1(1 \\-here a ~japcr-writ ing is  oficrcd for  ljrobnte and  is  sufficinlt 
in forin to colistitute a will i t  is  error for  the, elc'rli to refuse to 
:rdmit i t  to probate on t h a t  ground. I n  r c  l l ' i l l  o j  l<ozrla~zd, 373. 

c Ulll.t1~?1, of I'roof 
1. I n  a c:ivcnt procrctling the  tr inl  court instruc'tctl t:ie jury  tha t  if 

tlicy should find by tlie greater weight of thv el- tlencc tha t  the  
tcstntor liacl snfficicnt mcllitnl capacity a t  t l i ~  tinw of esecuting 
the  11nlwr-writing to understand tlie ilatnrc :r11t1 (. iarncter of the  
1)ropcrty dislrc.scd of, \rho were the  objects (15 h is  I)ounty, ctc., they 
? l~on ld  ;uis\\-er tlie issuc in the  affirmatirc,  but if tlicy found f rom 
tlic grcnter weight of the  eridcnce tha t  the  contrnr;; was  t rue  tha t  
t l ~ c y  sliould answer the  issue in the  ncga t iw  : Hcld,  the instruction 
l~lnccd tl1e burdell of proof on the  one i s m c  on b'otli p r t i e s  
siinult:~nconsly, ant1 a new t r ia l  is  ordcrrd.  T h e  advisnbility of 
scy)nratil~g the  issues when unduc influcnc2e :ml mctntal iilcal~acity 
a r c  nllrged is  pointed out. I I ~  l'c Tl.ill of Stallcup,  G .  

11 Er idwcc  
1. Wlicrc tlic rnlidity o f  a will is attackt>cl on the  grounds of \ indue 

influence and  f r aud  sucli grounds may be established by circnm- 
stantinl  cvidcncc, a n d  although tlie unn:itnral disposition of h is  
l~ rope r ty  by tlie testator i s  not alone sutticient evidence of f r aud  
ant1 undue influcntc to be sabmit t rd  to the  jury. where there is  
other sufficie~it  circumstnntinl eriilence, i t  is a ronlpetmt  circum- 
stance to be  considered by the jury,  tlie probative force being for  
them. I n  re T i l l  o f  Bea7e, 618. 
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2. IVhcre tlir testatrix,  being married,  devised all  her 1)rol)erty t o  her  
n~otliclr and brother to the  exclusion of her husband and  daughter,  
cvitlenc.c tel~cling to show tha t  the brother employed n l awje r  to  
tlrnft tlir~ paper-writing, t ha t  she thonght she was  signing papers 
rc,l:lting to p;lving :~ssessments,  t ha t  he claimed she liad con- 
rcyetl tht, l~ rope r ty  to  h im \\-liich she denied, and  stated several 
timos tliat she \\-anted her  cl:~ughtrr to hnvc her property a t  her  
cle:rtll, t l l :~t  11t.r Ilnsl)and, rlanlccl a s  executor iu the  n.ill, did not 
knon. of s l ~ t ~ h  i i~s t rumen t  unti l  a f t r r  her  cleath, and  tha t  tlic I~ ro the r  
oft'c~red t l ~ e  will for probate I\-ithout his knon-leclgc : is  Hclrl, suffi- 
cicut evit1enc.r. to t ake  the  case to  t l ~ c  jury on the. isslie of f'rnntl 
ant1 undue influence. I11id. 

'1. IV11erc a testator prorides tha t  : ~ f t e r  the  termination of n life estate 
t ha t  the \vhole estate be reduced to cnsh and, a f t e r  the l~aymt'nt  
of ct'rtain specific legacirs, tliritlt~tl :illlong his brothers mltl sistors 
:111cl the  brothers and  sisters of his wifr ,  if living, arid if not living 
to thcir legal rcl~resentntives : IIelrl, construing the contest  of the 
entire instrument,  the  meaning of the words "legal represrntatires" 
is "children" or "issue," ant1 \\.11t31~ olie of the  class is g re suu~ed  
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to be dead a f t e r  absence of seven years, ant1 l e :~v r s  no children. 
the  legacy to her lapses. and  the  amount thereof i s  thrown into 
the  fund fo r  distribution among the members of the  cala~s specified. 
I b i d .  

h Estates in  Trus t  
1. Where  a n i l l  creates a t ru s t  for the  bellefit of the tes t i~ tor ' s  wife 

nild directs t h a t  the  t rus tee  shall  pay h r r  dur ing Iier life a certain 
sum per inontll out  of' the r m t s  and ~ ~ r o f i t s ,  or if the  rents nut1 
1,rofits a r e  illsufficient therefor t h a t  11r sell so much of the estatv 
a s  is  necessary to make such monthly payments, and  directs t ha t  
a f t e r  her death  tlic rents  i111d profits he paid to  h is  chiltlrrn equally 
until the  youngest sliall a t ta i l )  t he  age of forty,  a111 tl~c,ll the est:ite 
to 1)e equnlly tiirided bet\vcrn them, or if not living a t  t ha t  time. 
to tllcir issuc, nlid the  rcwts a ~ i d  profits a r e  11t:t intlicient for the  
monthly ~)ayi i l rn ts ,  aild ill a sui t  tllereunder all I X ~ O I ~ F  interrstetl 
in tlic es ta te  a r e  made p;trties, and the  ronti~lgrllr  rnuaindcrmcn 
11ot i lr  cvnc a r e  pro1)erly rcy)resented by a gnnrdi:in crd Titem: H c l d ,  
tlic court llns jurisdiction t o  pass up011 the qwstiori  of t hc  acaccpt- 
allre by thc  t rus tee  of a c'o11trac.t tendered hy the  \vitlo\v in \vliich 
she  iti'rces to accept a monthly payment in :I smil lcss t11:ln tha t  
st ipnlatcd in the will I I ~ X J I I  t he  payment of  a ct'rtiii~i sum ill cash. 
: r ~ ~ t l  i ts  ju t lgmt~~i t  directiug thv trustee to iIccvellt tlic. c c ~ l ~ t l ~ l c ~ t  t o  
pwscrvc. the  co r l~us  of the  eatat(, for  tlit. ac lmi~i is t ra t io~i  of tllc 
tru.st is  :~ffirmed on :ipl~enl. NPc'tlcc't. I:. Jfc('lf2rrc'{/lrf~ 1 1 .  862. 

E' Rights :rnd 1,iabilities of L)rvisws irntl r,egatccw. 
(1 Ge?irrtrl n11d Rprcific l jcq~if 's t s  

1. A gtmer:rl Icgnry is  on(. whir11 is chargtmblc grnt~ra l ly  upon the  
tt1stntor's p e r s o ~ ~ a l  es ta te  ant1 \vliicli ilocs 11ot amount  to $1 b e q u ~ s t  
of any specific pa r t  of the estate,  while a specific Irgncy is  a bequcst 
of a particular thing or mollcy specified antl di~ting:uisheil from all  
of tlic s ame  ltind, i t  being nwessary  t o  a s~ec i f i c  t~cqur s t  t ha t  t h r  
tcstator described the  property as  helongil~g to him. Bost r .  Jforris, 
34. 

2. T l ~ c ~  will of the  testator bcqueathetl to a ~ i a n ~ r ~ d  Icgatce "trn thousand 
dollars in stocks in a n  incorporated company o r  tolnpanies to  btl 
selected by her,  a t  i t s  then par  value" antl a I a tw  iteni rrfrrrcyi to 
tlie "rest and  residue of my estate" pics. : H e l d ,  ronstrning the n i l l  
a s  a n-hole tllc testator unerlnivoc~lly illditaated his ownership of all 
t he  lnwl)erty, i ~ n d  manifested his intentiori t ha t  the  stock should 
IIP srlrctetl out of those o\vned I ~ s  hiin arid not to be purchased 
on t h e  open market  "at  their  m t ~ r k e t  v a l u ~ , "  and ullon the  escrcise 
of t he  power of selrction o f  tlie stock hy the  l ~ g a t e r  the bequest 
\v:rs rel1derc.d specific ant1 the  legatee was  entitled 1.0 all dividends 
drclaretl tllereon f rom the  da t e  of the testator 's  Ceath, and  held 
frrt'thcr, the amount of t h e  tlividends in the executor's hands  b ~ ~ i n g  
ill excess of the  in11erit:lnce tax ,  his assent to  the  legacy need ]lot 
be p o s t ~ o n e d  unti l  t h e  t a x  is  paid by tlie legatee. I b i d .  

b X a t u r c  of Rights und  Titles it1 Cc?reral 
1. Action by bondholder to  impress legacy with t rus t  for  payment of 

bond held properly dismissed, esecntor not being a party.  Sims 1.. 
Daltotl, 249. 
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c Right  of Deuisee t o  Cowccy P r o p e r t ~  

1. TVhere a will derises a l l  the  testator 's  property to a trustee to be held 
by her unti l  his youngest child should a t t a in  the  age of twenty-one, 
a n d  d i r w t s  t ha t  the  property should then be dirided om-thi rd  to  
each of his two children in fee and one-third to his wife for l ife 
wit11 remaii~clw over to tlle children and another devisce : Held, the  
testator 's  children take  a Tested illtcrest in t h e  lands derised wllic~ll 
they could convey 1 ) ~  their  dcecl nndr r  our ru lc  t ha t  mly in ter rs t  
i n  land may h t ~  convr~getl i~lclutling (wntii~gent intc'rt~rts ailtl esecu- 
tory devises a s  dist i i~guished fronl mt3re rights,  cs~iec t i~ncies  or 
possibilitic~s. I'cltrick e. B e a t t ~ ,  1.74. 

h Lapscd n)zd Toid Legacies 
1. Where a testator l r a r e s  all  h is  1)rollcrty rcal  and l~ersonal  to h is  

wife fo r  life, and ilirects t ha t  a f ter  11t%r t l c i ~ t l ~  tllat the \vllole es ta te  
sl~oultl  be reduced t o  cash a i ~ d .  :rftt?r 1)nyinent vf  c.ert:iiil s~wviiic 
bequests, distributed :rrnon;l his b r o t l ~ c l ~  and sisters and t l ir  broth- 
ers  ant1 sisters of his wife, if l i r i ~ ~ g .  :mtl if not l i ~ i n p ,  to  their legal 
relire$entatires : Hcld ,  where cme of tht, brothers :111d the  wife of 
such brother cliv lwior t o  tllr dent11 of tlle testator,  and l ea re  no 
childrer~ them surviring.  t he  1eg:lcy as to them lalises they l~arirl:: 
acquired no interest  uritler the will. S t t . r ( ' ~ ~ o t i  c. l ' t~list  CO. ,  92. 

ITITNESSES (Character  evidence see ( ' r i m i ~ ~ n l  1 ,an  G c ;  iniprachiug and  
corroborating see Evidence D f ) .  

B Examination.  
u I n  General 

1. I t  is  a mat ter  within the discretioil of the tr ial  court  iri n criminal 
prosecution to  permit  the  S t a t e  t o  c.:~ll and esamine  \vitnesses 
subpcenaed by the defendant. S. 1 ' .  Lulrcasfer, 204. 

WORKMEX'S COMPESSATION ACT sec hlastcr a r ~ d  Servant I.' 

WROSGFUL DEATH see Death  B. 




