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CITATION OF REPORTS 

Rule 46 of the Supreme Court is  a s  follows : 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name s~f the Reporter, 
counsel will cite the volumes prior to 63 N. C., a s  follows: 

1 and 2 Martin, .............. a s  1 N. C. 

1 Haywood ............................ " 2 " 
2 " ............................ ' 3 " 
1 and 2 Car. Law Re- ., 4 ‘ 6  

pository & N. C. Term 1 "' 
1 Murphey " 5 " ............................ 
2 " ............................ 6 '  6 " 

3 " ' 6  7 " ............................ 
1 Hawks ................................ " 8 " 

................................ 2 " " 9 "  

.................... 3 " .. ....... " 10 " 

4 " ..................... .. ..... " 1 1 "  
1 Devereux Law .................... " 12 " 

2 " '. .................... " 13 " 

3 " " 14 " ...................... 
4 " " .................... " 15 " 

..................... 1 " Eq " 1 6 "  
2 " " .................... " 17 " 
1 Dev. & Bat. I.aw ................ " 18 " 

2 " ' ................ " 10 " 

3824" ' ................ " 20 ' 
l D e v . & B a t . E q  ................... "" 21 " 

2 " .................. " 2 2 "  
1 Iredell 1.nw ................... ....." 23 " 

2 " " ........................ " 24 " 
3 " " ........................ " 25 " 
4 " " ........................ " 26 " 

5 " ........................ " " 27 " 

6 " ..................... 28 ' 
7 " ........................ " " " 

........................ 8 " 3 

9 Iredell Law ........................ 31 N. C. 
10 " " ...................... " 32 " 
11 " ....................... " 33 " 

...................... 12 " " " 34 " 
13 " a 6  ..................... " 35 " 

...................... 1 " Eq. " 36 " 

" ...................... " 37 " 2 
...................... 3 " '. " 38 " 

4 " '. ...................... " 39 " 

6 " ........................ " 40 " 

...................... d " " 41 " 

..................... - " 
" " 42 " 

..................... 8 " " " 43 " 
Busbee Law ......................... " 44 " 

......................... '' Eq. " 45 " 
....................... 1 Jones Law " 46 " 
....................... 2 " " " 47 " 
....................... 3 " " " 48 " 
........................ 4 " " " 49 " 
....................... 5 " " " 50 " 
..................... 6 " " " 51 " 

........................ 7 " " " 52 " 

....................... 8 " " " 53 " 

........................ 1 " I l t l .  " 64 " 

........................ 2 " " " 55 " 
3 " .......................... " 56 " 

....................... 4 " " " 57 " 

........................ 5 " " " 58 " 

...................... . 6 " " " 59 " 

. . . . . . . . . . . . . . . . . .  1 and 2 Winston " 60 " 
..................... Phillips Law " 61 " 
....................... , " Eq. " 62 " 

t T  In quoting from the reprinted Reports. counsel will cite always the 
marginal ( i .  e.. the original) paging. except 1 N. C. and 20 Iri. C., which have 
hwn repafed throughout n-ithout marginal paging. 

The opinions published in the first six volumes of the r e p ~ r t s  were written 
hy the "Court of Conference" and the Supreme Court prior lo 1819. 

From the 7th to the 62nd volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for t h ~ ?  first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63rd to the 79th, both inclusive. From the 80th to the 
100th volumes, both inclusive, will be found the opinions csf the Court, Con- 
sisting of three members, from 1879 to 1889. The remainin!: volumes contain 
the opinions of the Court, consisting of five members, since that  time Or 
since 1889. 
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J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1932. 

FAT.1, TERM. 1932. 

CHIEF JUSTICE : 

W. P. STACY 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTORNET-GENERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORNEYS-GENERAL : 

A. A. F. SEAWELL, 
WALTER D. SILER. 

SUPREME COURT REPORTER : 

ROBERT C. STRONG. 

CLEIIK OF T H E  SUPREME COURT 

EDWARD MCRRAY. 

LIBRARIAN : 

JOHN A. LIVINGSTONE. 



J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

LV anw District Addresa 
................................. WALTEB L. SMALI ....................................... s t  Elizabeth City. 

............................ M. V. BUNHILL ........................................... Second Rocky Mount. 
G. E. ~IIDYETTE .............................................. T i  ........................... Jackson. 
F. A. DANIELS ............................................. Fourth ............................. Goldshorn 
J. PAUL F R I ~ ~ E L I . E  ....................................... i f  .......................... Snow Hill. 

.......................... HENRY A. GRADY ........................................ S s t h  .Clinton. 
........................... W. C. HARRIS ........................................ Seventh Raleigh. 

E. H. CRANMER ............................................ Eighth .............................. Southport. 
............................ N. A. SINCLAIR ........... .. ...................... i n  3ayet tevi l le .  

.................................. 177. A. DEVIN w. 

SPECIAL JUDGES 
CLAYTON MOORE .................................................................................... ..RTilliamston. 

............................................................ G. V. COWPER ...................... .. IGnston. 

WESTERN DIVISION 

.......................... JOHN H. CLEMENT ....................................... Eleventh Winston-Salem 
........................................... H. HOYLE SINK Twelfth ........................ Lexin gton. 

A. M. STACK .................................................. Thirteenth ...................... Monroe. 
W. F. HARDINQ ............................................. Fourteenth .................... Charlotte. 
JOHN M. OQLESBY ........................................ miteen th  ................. .....Concord. 

........................ WILSON WABLICK ....................................... Sixteenth Newton. 
.................. .................................................. T. B. FINLEY Seventeenth Wilkesboro. 

...................... MICHAEL SCHENCK ..................................... Eighteenth Hendersonville. 
P. A. MCELROY ............................................. Nineteenth ...................... hf arshall. 

..................... \\.ALTER E. MOORE* Twentieth ..SSlva. 

SPECIAL JUDGE 

L'RASK S. HIM ...................................................................................... h I u r l ) I ~ ~ .  

EMERGENCY JUDGE 
......................................................................................  THO^. J. SHAW Greensboro. 



SOLIClTORS 

EASTERN DIVISION 

Name District Address 
HERBERT R. LEARY .............................. . . .  First ................ .. ............ Edenton. 
DONNELL GILLIAM ................................. Second ............. .......... Tarboro. 

............................... R. H. PARKER .......................................... Third Henderson. 
CLAWSON L. WILLIAMS ........................... Fourth ......................... Sanford. 
D. M. CLARK ............................................ Fifth ............................. Greenville. 
JAMES A. POWERS ..................................... S i x t h  ............................ Kinston. 
J. C. L I ~ E .  ................................................. Seventh .................... Raleigh. 

....... .............................. WOODUS KELLUM ........................... .. Eighth Wilmington. 
. T. A. MCNEILL ........................................ Ninth ............................ ....Lumberton 

........ IT'. B. U ~ ~ S T E A D *  ........................................... Tenth ............... ... Durham. 

WESTERN DIVISION 

CARLYLE HIGOINS .................................... Eleventh ..................... Sparta. 
H. L. KOONTZ .............................................. Twelfth ............................ Greensboro. 
F. D. PHILLIPS .............................. 4 t h  . . . . . . . . . . . . . . .  Rockingham. 
JOHN G. CARPENTER .............................. Fourteenth .................. ..,.Gastonia. 
ZER. V. LONG .............................................. Fifteenth ........................ Statesville. 
L. SPURGEON SPURLISG .................. ... ..... Sixteenth ........................ Lenoir. 
JNO. R. JONES ........................................... Seventeenth ................ N. Wilkesboro 

...... J. W. P L E S ~ .  J R  ......................... ............. . . .  Eighteenth ........... .. Marion. 
Z. V. N E ~ E S  .......................................... Nineteenth ...................... Asheville 
JOHN M. QUEEN ................................. W e s v i l l e .  



LICENSED ATTORNEYS 
FALL TERM, 1932. 

List of applicants to whom license to practice law in Kortli Carolina was  
granted by Supreme Court a t  Fal l  Term,  1932: 

.............................. ......................... ADAMS, &'RASKLIX LEVERSE .. Rowlaud. 
....................................................... ADAMS, T ~ I I L I A M  JACKSON, JH G r t h a g e .  

................. ........................................... AI.I,ES. ARCII TURNEH, JH .. Rxleigh. 
................................ ALI.ISON. AXUHEW VANUHOL .................. ............. Statesville. 

...................................................... ALI.SIIHOOL;. \VILI.IAM BERNARD Scotland Seck. 
.......................................................... AHBUCI<I.E, HOWARD BEIL, J R  D:ivi&011. 

..................... ............................... ]S.\II.EY, KISCHEX ~ ' U H X E R  .......... R(?nly. 
]:EST, \\III,I-IAM HISTON, JR ............................................................. Goldsboru. 

. I<I.ASICESSIIII,. JIEIICEII .TF:FFEHSOS ................................... .. .......... ....Cl~arlotte 
ISOI.IEK, LEO I'll< SEST .......... .... ..................................................... H ~ckory. 
HOST, EUGERE ~'IIOMPSON, JH .................. .. .................................. Concord. 
BOSWELI., ('ASWELL ANDERSOS ....................................................... IYi l~on.  

............................................ BL~LLUCK, EI.MOHE CARSON ............ ...  rock^^ hIount. 
I<UTI,EH, ICDWIX I<:LI.IOTTE ........ ....... ............................................ Clinton. 
( 'AMEHOS. (MISS) JOIISSIE OLEXS ................ .. .......................... R o c k i n g h i ~ ~ ~ ~ .  
('AMPHEI.~,, FHASK BAIXBRIDGE ...... .... ...................................... Chapel Hill. 
( 'AXNOX, JOSEPIT ARCHIBALD, JH .................... ... .......................... C'( ncor(1. 
C'.\HH, FHEDEHICK LOUIS, JR ................. .. ....................................... IYilson. 
('AHHUTHEHS, JOSEPH TINNIE, JH ................................................ G~eensboro. 
C(IIAMHEHI.AIS, HICIIAHD R~ITCIIEI.I ................................................ 17 i ~ ~ s t o n - S n l t ~ m .  
('01.~. AHTIIC-K YASCB ........................ .......... .................................... D lrham. 

....................... ('KTSE, ~ E I < N A H U  7y1~~1.Lbl ....-, 
])ARDEN, \VII,IWH ~IATTINGLY .................................................... Plymoutll. 
I)ODGE, JAMES PHII,ASDEI{ ............. ............... ................................... Ii , l lr ipl~.  
I )OUGI.ASS, JOSEIVI C'AMI~IIEI.~ ........... .... .................................. R.11eigh. 
]':ASON, HUIIEHT ................................................................................. (; :~tes~ille.  
FARMER, WILLIAM IVEY .............. .. ............................................... R,lleigh. 

................... ............ E'AKHIS. R.IY SIMPSOX .. 
E'EIMSTEH. ~\LARSIIAI.L YOVST ............................................................ X~?wton. 
&3sc11. FOSTER I)AVIS ............. .. .................. Ztbbulon. 
FLOYI), E'KAKCIS WATI.ASD ............... .. ......... .. ........................ Fairmont.  
E'LYTIIE, AHTHVR PRESTON ......................................................... J ~ . C ~ S O I I .  
( ;.LMRILI., SIDSEY BHANSCOME ................. .. ........................ .. ..... ( ' ivnpler .  
<;.\M~ILI., ZER YAsCE ............. .. .................................................. \Test Jefferson. 
( :RAHAM, ROREHT LEE, J R  ................................................................ ('1lnl.lotte. 
(:HEEX, ~YII.I .IA~I OLIVE ................... .............. .................................... \Yilmington. 
H A M  MOSI), IAWRENCE TOWXI.EY .............................................. .4 shehoro. 
I~AKKII.I.. JAKE WILLIAM ................ .. ........................................... 13 Istic. 
IIEAFSER, BRIT( E FRASI<I.IS .............. ... ................................... .OUSC~. 

............................................. IIEGN, (MISS) IIUTII .................... ... \ \ ~ i ~ ~ s t o ~ ~ - S a l e ~ i i .  
I ~ I I . ~ . ,  THOMAS &'I'I.LER ............ ... .................................................. I)llrhr?m. 
HOI.IASD. OTIIO CI.AHESCE ................................................................. Jlidtileses. 

.... ......................... HOVIS, R O I ~ R T  ALEXAXDER ................... .. ... Charlotte. 
.............................................. I-Iowr,asn. 1 T r r . 1 . r ~ ~  FR.INICI.IX, .TR Henderson. 

HUSTI.EY, IXSLIE JOHS. JR ....................................................... If'adesboro. 
I1 rTs r t r~s ,  .Torxs FRANK .................................................................. R . l rns~i l le .  
.JESKISS. I)OUGI,A~ CARLTOS ...................................................... Jlullins, S. C. 

............... ........................................ .Toaxsos, WILLIAM WESLEY .. Ylr iaa .  
.......... . . . . . . .  ................ .TOI-INSTOS. WAI.TER EUGESE, J I ~  ... .. m'inston-Salem. 

v i 



LICENSED ATTORNEYS. vii 

- 

KIRKPATRICK, ~ ' H O M A S  LEROY, JR .................. .. ................... Charlotte. 
..................................................................... KNIGHT, ALTON JEROME Durham. 

LANOSTON, WILLIAM DORTCH ............................... -ro. 
LASSITER, WILLIAM CARROLL ........................................................... .Smithfield. 
IJTTLE, JAMES MILLARD, JR .................. .. .................................... ..Winston-Salem. 
IILEWELLY N, ROBERT JAMES ............................................................ Stoneville. 
LYON, HOMER LEGRAND, JR ............................................................. Whiteville. 
MCCLUER, FRANK WILSON, JR ................................................... .. ... ~ b e r d e e n .  
MCCLURE, RALPH STROH .............. .. ................................................. Charlotte. 
MCCONNELL, JOSEPH HOWARD ............................ ..... d v i d s o n .  

...................... AMCCOTTER, DEWITT CLINTON, JR ..................... ...... New Bern. 
MASON, JOHN LOFTON ........................................................................ Brasstown. 
MAY, HUBERT ELWOOD ........................................................................ Castalia. 
MEDFORD, WILLLAM CLINTON ............................................................. Rainbow Springs. 
MERRELL, HERMAN  TROUPE ........................................................... Fairview. 
NETZ, JUNIUS DAVIS ............... ... ................................................ Chapel Hill. 

........ .................... ........................... OWEN, JOHN FLETCHER .. .. Raleigh. 
PARKER, WILLIAM CAREY ................................................................. Raleigh. 
PATE, CECIL PEARCE .......................................................................... Charlotte. 
PEARCE, -ED DAY ............................................................................. Wake Forest. 
PHILLIPS, ATHEL PAUL .................. .. ............................................. Oral. 
RAMSET, MACK ENGLISH ........... .... .............................................. Marshall. 
IIASDOLITI, ERNEST ANDREW ................ .. ......................................... Raleigh. 
RAY, HORACE TRUMAN .............. .. ...................................................... Faison. 
REYNOLDS, RUFUS WILEY. ................... .... ...................................... Hemp. 

................. ................................. HHODES, WILLIAM KENDRICK, JR .... Wilmington. 
RIDDLE, EUGENE NEESE ....................................................................... Roper. 
I ~ N E R ,  EMZY EATOX ............................................ Southern Pines. 

.................. ROBBIXS, HENRY HAYWOOD, J R  .................. .................... Durham. 
SEMBOWER, JOHN HENHY .............. ....... ..................................... charlotte. 
SHERROD, WILLIAM JERRY ....................... ... ................................... Greensboro. 
SIMON, ~lT1~I,IAM ALEXANDER, JR ............................ ......... .....wiimington . 
SKARREN, CHARLES LAMBERT, JR ..................................................... ~ e a u f o r t .  
SNIPES, ROBERT GLENN ................ ....... .................................... Asheville. 
SPBUILL, FRANK PARKER, JR .................. .. ...................................... ~ o c k y  hlount. 
STOXE. WILIJAM F R A N C I S  ................................................................ Stoneville. 
STRANGE, ~\'II.LIAM CLATTIS .................. ...... .................................. Heiiderson. 
STUBBS, ALLSTON JULIUS ............. ... .............................................. Durham. 
STUHL, GEORGE ZACIIARIAH ......... ........ ...................................... Durham. 
SWANN, EDGAR IAOCKE ......................................................................... T\Teaver~ille. 
TAYLOR, JONAII COLLINS .............................................. .................... Louisburp. 
THORNTON, THOMAS S~nU11.1 ............ .. ............................................. Durham. 
~VALTERS, JOHN DANIE I* ................. .. ............................................... Oxford. 
WEBB, JAMES ELSIE .............. ....... .......... .. ................................. Ellerbe. 
WIIEDBEE, CHARLES HARRY .............................................................. Greenville. 
W I L ~ ~ U G I I B ~ ,  JOHS HENRY ................. .... ................................ Ahoskie. 
WISSTEAD, SAMUEL GARLAND ........... .... ..................................... Roxboro. 
~\Too~sOn,  HORATIO NELSON ................. ................ . . . . . . . . . . . . . . . . . . . . . .  Salisbury. 
YARBOBOUGH, WILLIAM HENRY, J R  ................................................... T.ouisburg. 
YOVXG, MRS. HAZEL FETNER ................ .. ................................. Dunn. 

COMITY APPLICANTS. 

T,EE, IAURER'CE FREDRICK ................................................................... e Jlesico. 
WHALEY, RUTH WHITEHEAD ...................................................... Sew York. 



SUPERIOR COURTS, SPRING TERM, 1933 

The parenthesis numerals following the  date  of a term indicate the num- 
ber of weeks during which the term may be held. 

THIS CALENDAR IS UNOFFICIAL 

EASTERN DIVISION 

F I R S T  JUDI('I:\I. DISTRICT 

Spr ing  Term.  1933-lu(lge Barnhi l l .  
17. .~h<'uotank-Jan. . 9 t ;  Feb.  1 3 t ;  Feb .  

20 '  ( A l ;  Mar. 2 0 t :  May S t  ( A )  ( 2 ) :  J u n r  
5 ' ;  J u n e  I ? t  1 2 1 .  

Eeaufort-.Jan. 1 6 ' ;  I'eh 2 0 t  ( 2 ) ;  April 
3 1 ;  May S t ;  > lay  15' .  

('urrituck-Mar. (i: >lay I t .  
('amden-Alar. 1 3 .  
I;,ltes-Xar. ? i .  
l 'ho\\an-April 1 0 .  
I'rrquimalls-April 1 7 .  
'I'\ 1.1.t 11-.\pril 24 .  
H?<It -\lay 22. 
I),tr?-.ll~1? 29.  

SFK'OSD JUDICIAL DISTRICT 

Sprinu. T e r m ,  1933-Jodge Parker .  
\V.ishington-Jan. 9  ( 2 )  : April l i t .  
TC<leet.i>rnbe-Ja11. 2 3 ;  >l:rr. 6 ;  April 3 t  - .. ~ 

( 2 ) ;  J u n ?  5 ( 8 ) .  
Sash-.J;in. 3 0 :  F f  b. ? O t  ( 2 1  ; liar. 1 3 ;  

~ p r ~ l  2 4 t  ( 2 1 :  J lay  8 9 .  
\Vilson-Feh. G * :  E'eb. 1 3 t ;  J lay  I.-,*: 

'THIRI) .JUI>lCI.\L 1)lSTRlCT 

Spving T e r m ,  1938-Judge Daniels. 
\';ini.<,-J:rn. 9'; Mar. 6 * :  Mar. l . : t :  

J u n r  IH*: . lone '(if. 
\Varr+~~- .Ja l~ .  l t i  ( ' 2 1 :  31:~s 2 2  ( 2 1 .  
Halifax-.Jan. 3 0  ( 2 ) :  Mar. ?Of ( 2 ) :  

l\l;r?; 1.. J u n e  .i; J u n e  1". 
Hertie-Fei~. 1 3 :  May S  ( 2 ) .  

F O U R T H  J C1)ICIAL 1)ISTRICT 

Spr ing  Term.  1933-7uclge Frizzelle. 
H;c1.nrtt-J;$n !I*: Fcl,. 6 t  ( 2 ) :  April 

3 f  (.\) 1 2 ) ;  11;i)- h t .  Ma? 2 2 * :  J u n e  1 2 t  

May 1 3 .  
\T-;iyne-.Tan. 2 3 ;  J a n .  3 0 t ;  J la r .  d t  ( A )  

( 2 1 ;  April 1 0 ;  April l i t ;  N a y  2 9 ;  J u n e  
7 A 
<3 , . 

I.,t.-Jan. 2 0 t  I A I  ( 2 ) :  Afar. ? i  ( 2 ) .  
.Johnston-Feb. 2 0 t  ( 2 1 ;  Mar. 6' i d ) ;  

31,ir. 1 3 ,  April  2 4 t  1 2 1  ; J u n e  ?I;*. 

F I F T H  JUDICI.\L DISTRICT 

Spr ing  T e r m ,  l'33:3 J u d g e  Grady. 
('raven-Jan. ?I*: J a n .  3 0 t  ( 3 ) :  April 

1 0 ' ;  31ay 1 s t ;  J u n e  5'. 
Pitt-Jan. 1 s t ;  J a n .  2 3 ;  F r h .  ? O f ;  Mar. 

3 (3  ; April  1; ( 2 )  ; JIny 8  ( A ) ;  31:~) 2 2 7  

('artzret-Mar. 1 3 ;  J u n e  1 2  ( 2 )  
Jones-April 3. 
Pamlico-May 1 ( 2 1 .  

S I X T H  J U D I C I A I ,  DISTRICT 

Spr ing  Term,  1933 J u d g e  Harr i s .  
Duplin-Jan. 9 7  ( 2 )  J a n .  3 0 * ;  Mar. 

? i t  ( 2 ) :  31ay 2 9 ;  J u n e  5 t .  
Lrnoir-Jan. 23.; Feb.  2 0 1  ( 2 ) ;  April 

1 0 ;  May 1s t  ( 2 ) ;  J u r e  1 2 7  ( 2 ) ;  J u n c  
26'.  

Sampson-Feb. 6  ( 2 1 :  Mar. 1 3 t  ( 2 ) ;  
May 1 ( 2 1 .  

Onslow-Mar. 6 :  Apr 1 l i t  ( 2 ) .  

S E V E K T H  J U D I C I  \L DISTRICT 

Spr ing  T e r m ,  19 $3-Judge Cranmer .  
\ \ 'ake-,Jan.  3 ' ;  J a n .  3 0 t ;  Feb.  6 . ;  

Feb. 1:i t ;  filar. 6'; n l w  1 S t  ( 2 ) ;  Mar. 
Z i t  ( 2 ) ;  April  1 0 ' ;  A l ~ r i l  l i t  ( 2 ) ;  May 
I t :  May 8 1 ;  May 2 2 t  ( 2 ) ;  J u n e  5': J u n e  
l ' > t  1 9 )  - - ,  \ - , .  

Franklin-Jan. l l i  (!I: Feb. 2 0 t  ( 2 ) ;  
May 1 5 .  

E I G H T H  JUDICIl r I ,  DISTRICT 

Spr ing  T e r m ,  1 9 3 5 4 ~  l g e  Sinelair. 
Brunswick  - J a n .  ! t ;  April 1 0 ;  J u n e  

1 9 t .  
Nrn. Hanover--.Tan. l l i * :  Feb.  6 t  ( 3 ) :  . . --. ~ 

liar. 6 t  ( 2 ) ;  liar. ? O a ;  April l i t  ( 2 ) ;  
May 1 5 ' ;  May 2 9 t  ( 2  : J u n e  12'. 

Pender-Jan. 2 3 ;  Mar. t 7 t  ( 2 ) ;  May 
? 2. 

('olurnbus-Jan. 3 0 ;  Feb.  2 0 1  ( 2 ) ;  X a ?  
1 ( 3 ;  J u n e  26'. 

S I X T H  .JUI)ICId I, I)ISTRICrT 

Spr ing  T e r m ,  1933-Judge 1)evilr. 
Rladen-Jan. 9 ;  Mar. 13 ' ;  3Iay I t .  
Curnberlanc:-Jdn. l f i * :  Feb .  1 3 f  ( 2 ) ;  

31ar. 6 '  ( A ) :  I Ia r .  2 i l  ( 2 ) :  May X t  ( 2 ) ;  
June  5'. 

Hoke-Jan. 2 3 :  Zlsril 2 4 .  
Robeson-.Jan. 30 .  , " I ;  Feb. ? i t  ( 2 ) ;  

A ~ r i l  l o t ;  April  l i * :  May 2 2 f  ( 2 ) ;  J u n e  
1 2 t ;  J u n e  19 ' .  

T E N T H  JUr)ICI.LL DISTRICT 

S p i n g  T e r m ,  19:33-11ldge Small .  
Durham-Jan. 9 t  ( 3 ) ;  Feh. ? 0 * :  Feh.  

2 i t  ( A ) ;  Mar. f i t  ( 2 ) ;  Mar.  2 0 t  ( A ) ;  Mar. 
t i * ;  April 2 4 7  ( A ) ;  1I:ry I t  I ? ) ;  May 2 2 ' ;  
May 291 ( A )  ( 3 ) ;  Ju l ie  26'. 

Person-Jan. 2 3  ( A ) ;  J a n .  3 0 t :  April 
21 .  

Alanlance-Jan.  3 0 t  ( A ) :  Feb. Z i * ;  
April 3 7 :  Ma) 15 .  ( A :  J l a y  2 9 t  ( 2 ) .  

Cranx-ille-Feb. 6  ( : ) :  Apr. 1 0  ( 2 ) .  
Orange-Jlar. 2 0 ;  \ l ay  I:?; .June 1 2 ;  

J u n e  1 9 .  

v i i i  



COURT CALENDAR. 

WESTERN DIVISION 

E L E V E S T H  J U D I C I A L  D I S T R I C T  

S lwlna  'Term, 1 9 3 3 J u d g e  S ink .  
Forsyth-Jan.  9 ( 2 ) ;  F e b .  1 3 t  

Feb .  2 7  ( A )  ( 2 ) :  Mar .  1 3 t  ( 2 ) ;  M a r .  
J l a s  22'  ( 2 ) :  J u n e  5 t  ( 2 ) :  J u n e  3 6 t  

Surry-Jan.  1 6 t  ( A )  ( 2 ) :  Feb .  6 :  
1 3  ( A ) :  Xlar ZOt I l l  ( 2 1 .  A n r i l  ' I d  ~- - ,  ,-, , -. 

Rockin  
> l a y  1 5 ;  J u n e  1 
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April and  October; civil te rm,  second Monday in March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, th i rd  hfonday in  March and September. ELSIE CAMERON 
THOMPSON, Deputy Clerk. 
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J. Y. JORDAN, Clerk United States District Court, Ashevillc. 
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BERRY-FORTUKE COSSTRUCTION COMPANY v. F. P. BACON. 

(Filed 15 June, 1932.) 

Contracts F c-Where plaintiff fails to esiablish contract sued on a non- 
suit is  proper. 

Where the plaintiff seeks to recover on a contract alleged to have been 
executed between a third party and the defendant for the plaintiff's 
benefit, but the evidence fails to establish the alleged contract, a motion 
as of nonsuit is properly granted, and in this case it mould seem that 
the defendant's plea of res judicata on the ground that the matter had 
been determined in an action brought in another state is also well founded. 

APPEAL by plaintiff from Sink, J., a t  September-October Term, 1931, 
of POLK. 

Civil action to recover on contract between defendant and the Tryon 
Development Company, alleged to have been made for the benefit of the 
plaintiff. 

On 21 April, 1926, the plaintiff entered into a contract with the Tryon 
Development Company to rebuild a large dam a t  Lake Lanier. I t  i s  
alleged that  the defendant agreed with the Tryon Development Company 
to furnish i t  "an amount sufficient to  construct the dam a t  Lake Lanier." 
T h e  balance due the  plaintiff on its contract a t  the time of the com- 
pletion of the work was $26,096.09. A mechanic's lien was filed by 
plaintiff and $17,311.19 realized therefrom, leaving a balance as of 15 
August, 1927, of $8,784.90 due and unpaid. 
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I n  October, 1927, the plaintiff instituted a suit against the defendant 
i n  Spartanburg County, S. C., to recover this unpaid balance, alleging 
an original promise on the part  of the defendant to pay the same. This 
action terminated in  faror  of the defendant. 

The plaintiff now brings the present suit alleging tha t  the contract 
between defendant and the Tryon Development Compmy to furnish 
the latter "an amount sufficient to construct the dam a*, Lake Lanier" 
was made for i ts  benefit, and that  plaintiff is  entitled to recbver 
thereon. 

The defendant pleads res judicata and the statute of fr luds.  
From a judgment of nonsuit entered a t  the close of plaintiff's evi- 

dence, i t  appeals, assigning errors. 

Self, Bagby, Aiken & Patrick for plaintiff. 
Massemburg & McCown, J .  Hertz Brown and Shipman & Arledge 

for defendanf. 

STACY, C. J. Plaintiff seeks to enforce a derivative right, but its 
evidence falls short of proving the basic contract as alleged between 
defendant and the Tryon Development Company. Gorrell v. Water Co., 
124 N. C., 328, 32 S. E., 720; 6 R. C. L., 886. F o r  this reason, the 
judgment of nonsuit is  correct. 

Bu t  going further, it  would seem that  the defendart's plea of res 
judicata is also well founded. Distributing Co. v. Carrazuay, 196 N .  C., 
58, 144 S. E., 535. 

Affirmed. 

LON POWERS v. CITY O F  ASHEVILLE ET AL.  

(Filed 15 June, 1932.) 

1. Municipal Corporations D a-Plaintiff failed to show c,lear legal right 
to reinstatement on police force, and mandamus wa8 l ~ o p e r l y  denied. 

Where, under a private law authorizing the governing body of a city 
to curtail expenses and effect economies as they deem necessary and 
expressly repealing anything to the contrary in the existing charter, the 
governing body dismisses an officer who had been employed on the police 
force for several years solely on the grounds of economy, although 
several officers his junior in service had been retained: Held, there being 
nothing in the act requiring the application of the rule of seniority in 
effecting the economies, the officer has failed to show a clear legal right 
entitling him to mandamus for reinstatement, and a charter provision 
that officers holding the position for twelve months shxll be deemed to 
hold under classified service and should be subject to lay off only as 
provided for therein does not affect this result. 
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2. Mandamus A ?.+-Mandamus lies only to enforce a clear legal right. 
Mandamus lies only to enforce a clear legal right, and where the appli- 

cation therefor fails to establish such right, the writ is properly refused. 

APPEAL by plaintiff from Sink, J., at March Term, 1932, of BUN- 
COMBE. 

Application for writ of mandamus to compel plaintiff's reinstate- 
ment as a member of the police force of the city of Asheville and to 
recover pay for time lost. 

Writ denied on following finding of facts by the court: 
I n  order to reduce operating expenses and to keep within the budget 

for police operation, and for reasons of economy, the plaintiff who had 
been a member of the police force of the city of Asheville for seven 
years, along with others, was, on 2 November, 1931, laid off duty, not 
on account of any charges preferred, but in good faith on the part of 
the defendants to effect economies, and was given a check for the full 
amount of his salary up to and including 15 November, which check he 
duly accepted and cashed. At least two others were retained in the 
service who had not been members of the force for as long a period as 
the plaintiff, nor even as long as twelve months. 

Plaintiff says his discharge was unlawful, and bases his right to a 
mandamus on Article X, sec. 63, of the city charter, chapter 121, Private 
Laws 1931, which provides that any chief or head of the police service 
and all employees of said service, who shall have been such officer or 
employee for a term of twelve months, shall, without test, certification 
or reappointment, "be deemed to hold and occupy such office or position 
as an officer or employee of the classified service of the city as the case 
may be and shall only be subject to lay-off, suspension or removal there- 
from as provided in  this act." 

By chapter 125, Private Laws 1931, the governing authorities of the 
city of Asheville are authorized to curtail expenses and to effect such re- 
ductions in any department as may be deemed necessary "anything in the 
charter of said city to the contrary notwithstanding." 

From an order denying the writ, plaintiff appeals, assigning error. 

James S. Howell and Sale, Pmnell & Pmnell for plaintiff. 
J. G. Merrirnon and DeVere C. Lentz for defendants. 

STACY, C. J. The action of the city authorities in effecting such 
economies as they deemed necessary, and in the manner selected, is fully 
warranted by chapter 125, Private Laws 1931, if not by chapter 121. 
5 R. C. L., 614. 
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Bu t  the plaintiff contends that  i n  reducing the number of employees 
in  "the classified service," seniority ought to be obse r rd ,  and, in the 
absence of charges preferred, those longest in the ser r iw should be re- 
tained over their juniors. Notes, 1 Ann. Gas., 292; Ann. Cas. 1913B, 
1012. 

This practice may prevail under other statutes ( 5  R. (2. L., 614) and 
in the Federal Civil Service (U. S. v. Wickersham, 201 IT. S., 394), but 
we find no provision in the charter of the city of Asherille which 
entitles the plaintiff, as a matter of right, to require the defendants to 
observe the rule of seniority in  effecting economies or reducing forces as 
authorized by chapter 125, supra. 

TTrithout undertaking a minute analysis of the statu-ory prorisions 
pertinent to the case, i t  is  sufficient to say that  the application for writ 
of mandamus was properly denied for want of a clear s,howing on the 
part  of the plaintiff to  demand it. Braddy v. Winston-Sa'em, 201 N. C., 
301, 159 S. E., 310; Hayes v. Benton, 193 N. C., 3'79, 137 S. E., 169. 
Mandamus lies only to enforce a clear legal right. Barham c. Sawyer, 
201 N. C., 498; Cody v. Barrett, 200 N .  C., 43, 156 S. E., 146; 
Urnstead v. Board of Elections, 192 N. C., 139, 134 S. E., 409; Person v. 
Doughton, 186 K. C., 723, 120 S. E., 481. 

Affirmed. 

STATE v. BEN POSEY. 

(Filed 15 June, 1933.) 

Homicide G d-Evidence held competent on question of premeditation 
and deliberation. 

In a prosecution for murder evidence that the defendanl, his father, and 
another, all armed, went to the house of the deceased, and that the father 
told the deceased's wife that they were and had been hun;ing "them men" 
is held competent on the issue of premeditation and deliberation, the d e  
fendant being present and acquiescing therein, and there being other 
evidence that a feud existed between the families of the deceased and 
the defendant and that other threats had been made, and further, upon 
a verdict of the jury of guilty of second degree murder the admission 
of the evidence, if  error, would not be prejudicial. 

APPEAL by defendant from Harding, J., at  October-November Term, 
1931, of SWAIN. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one J u d  Pilkey. 

Verdict: Guilty of murder in the second degree. 
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Judgment:  Imprisonment in the State's prison a t  hard labor for a 
term of 20 years. 

Defendant appeals, assigning errors. 

Attorney-General Bmmmitt and Assistant Attorne y-General Seawell 
for the State. 

Alley & Alley and Edwards & Leatherzcood for defendant. 

STACY, C. J. T h e  evidence on behalf of the Sta te  tends to show that  
around noon, 11 July,  1931, the defendant, Ben Posey, ambushed him- 
self near the Pilkey Creek road in  Swain County and shot and killed 
J u d  Pilkey as  the latter came along with his brother on a wagon. They 
had been hauling logs from the woods to the railroad station and were 
returning home in the heat of the day when they stopped a t  the hill to 
let the horses cool. ('I sat down on the bank by the side of the road," 
Andy Pilkey testifying, "and m y  brother was still on the wagon. We 
heard something Pop, pop, right over us, and my brother looked u p  
and said:  'Lord have mercy, there he  is,' and I looked u p  and saw Ben 
Posey with his  gun presented on my brother." T h e  deceased fired his 
shot gun in the direction of the defendant and r an  down the road. The 
defendant returned the fire with a rifle shot which hit  the deceased 
on the left side of his head, pretty close to  the forehead, and killed 
him. 

The defendant says that  when he  saw the deceased and his brother 
resting in the road, he  went around up on the bank in order to keep 
from meeting or coming in contact with them, and there stepped on a 
bush which broke with a loud noise and attracted the attention of the 
deceased and his  brother, and that  he only returned the fire i n  self- 
defense. 

A feud had existed between the Pilkeys and the Poseys and members 
of both families had armed themselres i n  anticipation of an open engage- 
ment a t  any time. 

I n  fact, about eleven days prior to the homicide the defendant, his 
father, and another, all armed, went to the home of the deceased and 
called for him. H e  was away a t  the time. Mrs. Pilkey asked them not 
to come into the house; whereupon the father, i n  the presence of the 
defendant, said:  "We are hunting for them men and their weapons. We 
have been hunting for them all day and we mean to have them." (Ob- 
jection; exception.) 

The defendant's principal exception is to the admission of this evi- 
dence. T h e  exception is without merit. The father of the defendant mas 
not speaking for himself alone. The others were present acquiescing and 
6' consenting unto the wrong." Only two days before the defendant had 
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met Mrs. Pilkey in  the road and asked her where her hwband was. On  
receiving no reply, he remarked : "I am going t o  kill the e-o--b when I 
see him." Furthermore, this evidence was offered on the  question of 
premeditation and deliberation, to  show threats, and as the defendant 
was acquitted of the capital offense, its admission, if erroneous, in no 
event could be held for reversible error. 

The jury was fully justified in  returning a verdict of murder in the 
second degree. 

N o  error. 

HUSKE HARDWARE HOUSE V. MRS. ELLA T. PERCIVAL AR'D 

G. E. BETTS. 

(Filed 16 June, 1932.) 

Laborers' and Materialmen's Liens 13 c-Letter in tlus case held not suf- 
ficient to constitute statutory notice to owner by materialman. 

A letter to the owner setting forth the amount of  he account for 
materials furnished the contractor and stating that other items were 
being purchased on the account, and offering to firnish an itemized 
statement upon request is not a sufticient notice upon which to base a 
materialman's lien, C. S., 2438, 2439, 2440, 2441, the statute requiring 
that an itemized statement be furnished the owner unless the contract 
is entire, in which case such particularity is not essential. 

CLARKSON, J., dissents. 

CIVIL ACTION, before Midyette, J., a t  Spring Term, 1922, of CUMBER- 
LAND. 

On or about 1 July,  1929, the defendant, Betts, a contractor, entered 
into an  agreement with his  codefendant, Mrs. Ella T .  I'ercival, agree- 
ing to build a dwelling-house upon a certain lot of land owned by Mrs. 
Percival. The  plaintiff began furnishing certain material to the cou- 
tractor on 1 July,  1929, continuing through 19 November, 1939, which 
said materials were duly used in the construction of the building. The  
contract price was $4,350. On  23 November, 1929, the plaintiff wrote 
a letter to the owner, Mrs. Percival, as follows: "This letter is to notify 
you that  we have furnished and are furnishing goods to Mr. G. E .  
Betts, contractor, for the use in the  construction of the building for you 
on Russell Street, in this city. T h e  bill now amounts to $636.06, and 
he is still purchasing a few items on the account. We shall be glad to  
furnish you with itemized statement covering the account. We thus 
notify you in compliance with the laws of this State vhich  make it 
incumbent upon us to thus advise you and requires you Lo see that our 
bill is paid before any payments are made to the contractor." There 
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was evidence tending to show that, at the time the letter was written 
by the plaintiff and received by the defendant, Mrs. Percival, she had 
in her hands approximately $1,100 due the contractor. I t  was alleged 
that on 5 February, 1930, the plaintiff filed a notice and claim of lien 
in the office of the clerk of the Superior Court of Cumberland County. 
The summons was issued on 4 April, 1930, and served on 6 April, 1930. 

The following issue was submitted to the jury: "Did the plaintiff, in 
due time, and before settlement by defendant owner with the defendant 
contractor, notify the defendant, Mrs. Ella T. Percival, of the amount 
due and unpaid it by said contractor, according to law, as alleged in 
the complaint 1" 

The trial judge instructed the jury to answer said issue 
From judgment upon the verdict the plaintiff appealed. 

Cook & Cook for plaintiff. 
Dye & ChrE for defendant, Ella T .  Percival. 

BROQDEN, J. Was the letter of 23 November, 1929, sufficient "notice" 
to the owner to support a lien upon her land? 
A lien upon a building is a creature of statute, and the right thereto 

is based upon notice to the owner before settlement is made. The nature 
of the notice contemplated by the pertinent statutes is described in Con- 
struction Co. v. Journal, 198 N. C., 273, 151 S. E., 631. The Court, 
after referring to certain decisions upon the subject, declared: "These 
decisions, in substance, require that the notice or itemized statement 
must be filed in detail, specifying the materials furnished or labor 
performed and the time thereof. Such notice or itemized statement 
must show substantial compliance with the statute. Hoxever, if it is an 
entire contract for a gross sum the particularity otherwise required is 
not essential." Manifestly, C. S., sections 2438, 2439, 2440, 2441, and 
2442 must be construed together. 

The plaintiff relies upon Bain v. Lamb, 167 N. C., 304, 53 S. E., 
466, and Hardware Co. v. Burtner, 199 N.  C., 743, 155 S. E., 733. I n  
the Bain case, supra, the acknowledgment of the receipt of a letter 
exprassly promising to pay the amount of the claim filed, was held to 
constitute a waiver of the failure to submit an itemized statement. More- 
over, in the Burtner case, supra, the original record discloses that an 
itemized statement was furnished the owner by the materialmen. Conse- 
quently, the Court is of the opinion that the ruling of the trial judge was 
correct. 

Affirmed. 

CLARKSON, J., dissents. 
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STATE v. THOMAS MYRICK. 

(Filed 16 June, 1932.) 

Criminal Law I k-Verdict of -ilty of disorderly conduct but not of 
drunkenness will not support conviction for drunken and disorderly 
conduct. 

Where in a prosecution under 3 C. S., 4457(a), making it a misde- 
meanor for "any person to be drunk and disorderly in any public place. 
. . ." the jury returns a verdict of guilty of disorderly conduct but not 
guilty of being intosicated : Held, the statute contemplates a pronounce- 
ment against a person who is both drunk and disorderly, and the defend- 
ant is entitled to be discharged. 

APPEAL by defendant from Jfoore, J., a t  December Term, 1931, of 
BURKE. 

Crimiilal prosecution tried upon a magistrate's warrant  charging the 
defendant with being drunk and disorderly oil a public road in violation 
of 3 C. S., 4 4 3 ( a ) .  

Verdict: "Guilty of disorderly coilduct on a public road, but not 
guilty of being intoxicated." 

Judgmeut:  "That the defendant pay a fine of $60 and the costs and 
be confined in the  conmoil jail of Burke County for 30 days and give a 
bond with sureties in the sum of $250 to keep the peacrl." 

Defendant appeals, assigiiing errors. 

, l t fomcy-Gene~al  Brumnzitt and Assistant Attorney-General Seaxell  
for the State.  

S. J .  E r c i n  and S. J .  E ~ u i n ,  JT., for defendant. 

STACY, C. J. The defendant is indicted under 3 C. S., 44:7(a), which 
makes it a misden~eaiior for "any person to be drunk and disorderly 
in any public place or on any public road or street,'' and provides that 
upon conviction the accused shall be fined not exceedi~g $50 or im- 
prisoned not exceeding 30 days in the discretion of the court. 

I t  is conceded by the Attorney-General that  the case should be re- 
maiided for proper judgmeiit, the seiitence being exceslive under the 
statute (S. v .  Taylor,  124 S. C., 803, 32 S. E., 545), unless the verdict 
aniounts to an acquittal. 

The case is not like S. v. Barbee, 197 N .  C., 245, 145 S. E., 249, or 
S .  T .  Shew,  194 S. C., 690, 140 S. E., 621, where the ~ e r d i c t  was 
defective or insufficient and a v e n i ~ e  de novo was ordered, for here the 
jury specifically finds the defendant not guilty of being drunk, and it 
would seem that  the statute only contemplates a pronouncement against 
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a person who is  both drunk and disorderly in  a public place, road or 
street. Drunkenness may be a species of disorderliness, but disorderli- 
ness is not necessarily drunkenness. We are, therefore, constrained to 
hold that  on the record, as presented, the defendant is entitled to be dis- 
charged. S. v. Xull, 193 X. C., 668, 137 S. E., 866. 

We are not called upon to say whether the defendant could be held 
for an  indictable nuisance or other offense forbidden by the general law 
of the State. S. v. Sherrard, 117 N. C., 716, 23 8. E., 157. 

Kor  are we presently under the  necessity of deciding when, as a mat- 
ter of law, a person may be said to be drunk. I n  other days, Dean 
Mordecai was wont to  give his students the following definition: 

S o t  drunk is he who from the floor 
Can rise again or drink once more: 

Bu t  drunk is  he  who prostrate lies 
And cannot either drink or rise ! 

But  the word, we apprehend, is used in the statute in a freer or more 
liberal sense. S. v. ,llcSinclz, 87 3. C., 567; S. v. XcDaniel, 115 Ore., 
187, 237 Pac., 373; Law Notes, September, 1931, page 112. 

Reversed. 

STATE v. WILL RECTOR. 

(Filed 16 June, 1932.) 

Criminal Lam L a-Defendant failed to prosecute appeal and it is dis- 
missed. 

Khere the defendant, convicted of a capital offense, is given leave 
to apl~eal i n  fornta pauperis  but nothing is done to perfect the appeal and 
the case is not docketed within the time required or motion for certiorari 
made, the appeal will he docketed and clismissed on motion of the 
Attorney-General, no error appearing upon the face of the record. 

MOTION by State to docket and dismiss appeal. 

dfforney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

STACY, C. J. At  the August Term, 1931, Burke Superior Court, the 
defendant herein, Will Rector, was tried upon a n  indictment charging 
him with rape, which resulted in a conriction and sentence of death. 
From the judgment thus entered, the prisoner gave notice of appeal 
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to the Supreme Court, and was allowed 60 days from the adjournment 
of the trial term of court within which to make out and serve state- 
ment of case on appeal, and the solicitor was given 30 days thereafter 
to prepare and file exceptions or counter case, but nothing has been done 
towards perfecting the appeal. 

The case was not docketed here until 12 May, 1932, and there was 
no application for writ of certiorari at the next succeeding term of the 
Supreme Court commencing after the rendition of the judgment in the 
Superior Court, the term to which the appeal should hale been brought. 
S. v. Harris, 199 N. C., 377, 154 S. E., 628; S. v. Fanner, 188 N. C., 
243, 124 S. E., 562. Nor was the Attorney-General notified of the ap- 
peal, and stay of execution, as required by C. S., 4654; albeit the clerk 
of the Superior Court, whose duty it was to act in the matter, signed 
the order authorizing an appeal i n  foma pauperis. .[n extenuation, 
however, perhaps it should be said that ordinarily appeals in such cases 
are perfected by counsel employed or assigned. 

The prisoner having failed to prosecute his appeal, or to comply 
with the rules governing such procedure, the motion of the Attorney- 
General to docket and dismiss must be allowed. S. v. Massey, 199 
N .  C., 601, 158 S. E., 255; S. v. Taylor, 194 N .  C., 738, 140 S. E., 
728. 

No error appears on the face of the record. S. v. Edney, 202 N.  C., 
706. 

Appeal dismissed. 

BETHLEHEM STEEL AND IROS COMPANY, INCORPOR.PTED, V. JERRY 
LINER-JUNALUSKA SUPPLY COMPANY. 

(Filed 15 June, 1032.) 

Bills and Notes H c-Evidence held to establish prima facie ownership 
of note by plaintiff. 

Where the plaintiff in an action on a note introduces evidence that the 
note was negotiable, duly endorsed by the payee and held by the plaintiff, 
the evidence is sufficient to establish prima facie ownership of the note 
by the plaintiff, and the defendant's demurrer to the evidence is properly 
overruled. 

APPEAL by defendant from Sink, J., at February Term, 1932, of 
BUNCOMBE. 

Civil action to recover on defendant's promissory note of $1,200, given 
to Chandlee Steel and Iron Company, endorsed by said payee and de- 
livered to the plaintiff for value. 
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From a verdict and judgment in favor of the plaintiff in the General 
County Court of Buncombe County, the defendant appealed to the 
Superior Court where the judgment of the county court was affirmed. 

Defendant appeals, assigning errors. 

Bourne, Park@, Arldge & DuBose for plaintiff. 
Joseph W .  Little for defendant. 

STACY, C. J. The only question presented by the appeal is the suffi- 
ciency of the evidence to establish plaintiff's ownership of the note 
in suit, which was admittedly executed by the defendant and delivered 
to Chandlee Steel and Iron Company, the payee named therein. The 
evidence shows that the note is  negotiable, duly endorsed by the payee, 
and held by the plaintiff. This made out a prima facie case. Bank v. 
Rockamora, 193 N.  C., 1, 136 S. E., 259; Clark v. Laurel Park Estates, 
196 N. C., 624, 146 S. E., 584. 

Moreover, if it be conceded that plaintiff took the note in question 
after maturity, no equities are pleaded, hence the only question is one 
of fact, the plaintiff's alleged ownership of the note. The demurrer to 
the evidence was properly overruled. 

Affirmed. 

STATE v. MRS. JOHN TURPIN AND FRANK SHERRILL. 

(Filed 15 June, 1932.) 

Criminal Law G +Evidence of reputation of defendant's garage for 
selling liquor held incompetent as hearsay evidence. 

In a prosecution for violation of the prohibition laws evidence that the 
defendant's garage had the reputation of selling liquor is incompetent as 
hearsay evidence. 

APPEAL by defendant, Mrs. John Turpin, from Harding, J., at July- 
Sugust Term, 1931, of SWAIN. 

Criminal prosecution tried upon indictment charging the defendant, 
and another, with violations of the prohibition laws. 

Lee Birchfield, a character witness for Mrs. Turpin, was asked on 
cross-examination the following question : 

"Q. What is the reputation of the defendant's home in regard to 
selling liquor? (Objection; overruled; exception.) A. That is the repu- 
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tation of that  filling station, i t  has been liquor. I don't know I could 
buy whiskey there for sure, but I have got some reports on the filling 
station." 

From an  adverse verdict and judgment of six months i n  jail, the 
defendant appeals, assigning errors. 

Attorney-General Brummitt and Assistant Attorney-Gmeral Seawell 
for the State. 

I .  C. Crawford and Edwards (e. Leafherwood for defendant. 

STACY, C. J. The  evidence respecting the reputation of defendant's 
garage for selling liquor was hearsay and should have been excluded. 
8. v. Springs, 181  N. C., 768, 114 S. E., 851; S. v. ~lIiUs, 154 N. C., 
694, 114 S. E., 314. The identical question was before the Court in the 
two cases just cited. Fur ther  discussion would only call for a repetition 
of what was said in  these cases. 

New trial. 

THE HARRIS CLAY COMPANY o. CAROLINA CHINA CLAP 
COBIPdKY ET AL. 

(Filed 16 June, 1032.) 

Tenue d c-Cause of action in this case held transitory, and motion for 
change of venue as a matter of right was properly denied. 

An action for damages caused by the pollution of a stream resulting 
in forcing the plaintiff to shut down his clay mining p ant lower down 
along the stream is transitory, and where the plaintiff brings suit in the 
county in which its principal office is located, the defendant's motion for 
a change of rcnue to the county wherein the land is situate, made as a 
matter of right, is properly refused. C. S., 463. 

APPEAL by defendants from iuoore, J., a t  Chamber:;, Asheville, 21 
January,  1932. From J a c ~ s o x .  

Civil action to recover damages for breach of contract and for tort. 
On 23 February, 1921, the plaintiff, a Jackson Coul ty corporation, 

leased from the i n d i ~ i d u a l  defendants certain mining rights i n  lands 
located in Nitchell County. 

Immediately follo~ring, the plaintiff took possession of said lands, 
installed equipment and started the operation of i ts  mining plant. 

I t  is alleged that  sometime thereafter, the defendants erected a 
similar plant about two miles above plaintiff's locatim, and has so 
polluted the waters of Big  Bear Creek as to force the plaintiff to shut 
doxvn i ts  plant. 
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T h i s  action f o r  damages was instituted i n  Jackson County, t h e  county 
of plaintiff's pr incipal  place of business, on 20 November, 1931. I n  a p t  
time, t h e  defendants lodged a motion for  change of venue t o  Mitchell 
County as  a mat te r  of right.  Motion overruled, and  defendants appeal.  

E. P. Stillzcell, Alley & Alley, AIcBee & XcBee,  Dan K. Xoore and 
Edwards & Leafherzcood for plainti f .  

Berry & Green, C.  C. Buchanan, ,lforgan d? Gardner and Carter & 
Carter for defendants. 

STACY, C. J. T h e  case t u r n s  on whether t h e  action is  local o r  transi- 
tory i n  i ts  nature.  I f  local, the  defendants a r e  entitled t o  have the cause 
moved t o  Xitchel l  County f o r  t r i a l  as a matter  of right.  C. S., 463. I f  
transitory, the  motion f o r  change of r e n u e  was properly o~errulecl .  
Causey z.. Vorr i s ,  195 K. C., 532, 142 S. E., 783. 

T h e  action is  f o r  t h e  recovery of damages and appears  to  be a transi- 
tory one. I t  sounds i n  neither ejectment nor  replevin;  nor  is  i t  a n  action 
f o r  i n j u r y  to real  property, such as  contemplated by  t h e  s tatute  above 
cited. Eames v. Armstrong, 136 S. C., 392, 48 S. E., 769;  hIcIntosh, 
N. C. Prac t ice  & Procedure, 258. 

Affirmed. 

STATE r .  WALLACE B. DAVIS, LUKE LE-4 AND LUKE LEA, JR. 

(Filed 15 June, 1932.) 

1. Criminal Law L +Refusal of motion for continuance is not subject to 
review in absence of manifest abuse of discretion. 

A motion for a continuance is addressed to the sound discretion of the 
trial court, and his refusal to grant the motion is not subject to reriew 
in the absence of manifest abuse, and such abuse was not made to appear 
in this case. 

2. Criminal Law L d-Where exceptions are not discussed in briefs they 
are deemed abandoned. 

Exceptions which are  not brought forward and discussed by the ap- 
pellant in his brief a re  deemed abandoned under Rule of Practice in the 
Supreme Court, 28. 

3. Criminal Law D a-County in which agreement was made or any overt 
act done in furtherance thereof has jurisdiction of conspiracy. 

An indictment for conspiracy may be laid in the county where the 
unlawful agreement was entered into or in which any overt act was done 
by any of the conspirators in furtherance of their common design. 
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4. Same--Where jurisdiction of court  is no t  ousted o n  face, of indictment 
plea i n  abatement  to  jurisdiction is bad. 

Where the jurisdiction of the court is not ousted on 1-he face of the 
indictment the position that the court does not have jurisdiction is not 
available on a plea in abatement, C. S., 4628, i t  being a :natter of proof 
upon the trial with the presumption in favor of jurisdicti~m and the bur- 
den upon the defendant. 

6. Criminal Law L -Motion for  change of venue is  ad~l ressed  t o  dis- 
cretion of court  a n d  his  o rder  is not  reviewable i n  absence of abuse. 

A motion for change of venue in a criminal action on the ground of 
local prejudice and for the purpose of securing a fair  trial, C. S., 471, 
is a matter resting within the sound legal discretion of the trial judge 
and not subject to review on appeal in the absence of gro,ss abuse of this 
discretion. 

6. Courts A f-Where special session has been duly called and trial judge 
holds valid commission plea to jurisdiction is W. 

Where a criminal action is tried a t  a special term of the court duly 
called and the trial judge holds a valid commission from the Governor 
a plea to the jurisdiction of the court is properly refused 

7. Criminal Law I c-Appearance of ontside counsel f o r  prosecution is 
a mat te r  under  supervision of t h e  t r ia l  court. 

I n  this case the appearance of counsel for the prosea tion other than 
the solicitor of the district is held a matter in the corltrol and sound 
discretion of the trial court, i t  appearing that the solicitor remained in 
control of the trial, and i t  not appearing that the solicitor did not request 
o r  welcome the assistance of other counsel. 

8. Indictment G *An indictment will not  be quashed for  mere  in- 
formality or refinement. 

An indictment will not be quashed for mere informality or refinement, 
C. S., 4623, and where the indictment contaim sufficient matter to enable 
the court to proceed to judgment a motion to quash for duplicity or in- 
definiteness is properly refused, and a motion to quash for redundancy 
or inartificiality is addressed to the sound discretion of the trial court. 

9. Conspiracy B *It is no t  necessary that defendant b e  capable of com- 
mit t ing t h e  cr ime i n  order  t o  convict him of conspiracy to commit it. 

A conspiracy is  a n  agreement to do an unlwful thing or to do a lawful 
thing in an unlawful way or by unlawful means, this being the crime and 
not its execution, and it  is not necessary that all of the conspirators be 
physically able to carry the conspiracy into esecution if one or more of 
them is able to do so, and i t  is not necessarr for a n  ind ctment charging 
a conspiracy to violate the provisions of N. C. Code, 224(e), to  allege 
that all of the defendants were officers or employees of the bank, although 
the statute applies only to misapplication, embezzlement, etc., by officers, 
employees, agents or directors of a bank with intent to  i i ju re  or defraud 
it, the indictment being sufficient if i t  alleges that some c9 the defendants 
were officers or employees of the bank and that the other defendants 
conspired with them to do the unlawfbl act. 
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Conspiracy B &Declaration of conspirator made in furtherance of 
common design is  competent against co-conspirators. 

Upon a showing of the existence of a conspiracy, or facts from which .a 
conspiracy may be inferred, the acts and declarations of each conspirator 
done or uttered in furtherance of the common design are  admissible in 
evidence against them all. 

Criminal Law G s-Authenticity of letters may be proven by cir- 
cumstantial evidence. 

Where letters, typewritten or otherwise, a re  competent a s  evidence 
upon the trial their authenticity may be proven by circumstantial 
evidence. 

Criminal Law L e-The burden is upon appellant to show error. 
The burden of showing error on appeal is on the appellant, as  the pre- 

sumption is against him. 

Sane-In this case held: fatal error was not made to appear in 
the admission of evidence outside bill of particulars. 

Although the State is restricted in its proof to the items set down in a 
bill of particulars, where, in a trial for misapplication of funds pursuant 
to an unlawful conspiracy, extending over a considerable period of time 
the defendants' motion for a bill of particulars is "partially denied" and 
evidence is admitted regarding items not included in the bill of particu- 
lars, but upon request of defendants' counsel the trial court instructs the 
jury to consider this evidence only as  circumstances bearing out the 
particular items included in the bill, i t  will be deemed that there was a n  
understanding, acquiesced in by all, that the solicitor should furnish the 
defendants a list of the items upon which he expected to press for con- 
viction but was not to be confined to this list in the introduction of 
evidence, and the admission of such evidence will not be held a s  fatal  
error upon the defendants' exceptions, the defendants having failed to 
overcome the presumption against error. 

Conspiracy B &Criminal conspiracy may be shown by circumstantial 
evidence. 

The criminal offense of unlawful conspiracy may be shown by cir- 
cumstantial evidence. 

Same-Evidence of criminal conspiracy held sufficient in this case. 
Where there is evidence that four or five men, some of them high 

officials of a bank, have acted in concert and have obtained wide access 
to the assets of the bank contrary to the ordinary rules of prudence and 
in violation of the banking laws of the State, and that their acts caused 
loss to the bank, the evidence is sufficient to be submitted to the jury on 
a charge of conspiracy to violate the provisions of PIT. C. Code, 224(e), 
and misapplication pursuant to the conspiracy, and to overrule the de- 
fendants' demurrer to  the evidence, C. S., 4643, the question of intent to  
injure the bank being for the jury under conflicting evidence, and the 
fact that some of the funds were returned to the bank without immediate 
loss to it not affecting the character of the act a t  its inception. 
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16. Criminal Law D +Where evidence shows that  overt act in further- 
alwe of conspiracy was done in this State our coui-tc; have jurisdic- 
tion. 

I'i'liere the cvidence discloses that  overt acts in furtherance of a 
criminal conspiracy were done in this State the Superior Court of the 
county in nh1c.11 such o\ert acts nere  done has jurisdic.tiun of the crime 
mid all the consliirators thereto, and the contention of sonic of the defend- 
ants that the action should be dismissed because the ~evidcl~ce slion etl 
that  they nere nonresidents ant1 that they did not participate in any 
activity in this State cannot be maintained. 

17. Criminal Lam L e-In this case exceptions relating to  one count need 
not be considered, conviction on other counts being upheld. 

T'i'l~cre a conviction 011 several counts in an indictmtnt is ul)licld 011 

appeal, the defendants' exceptions rclatiny to another count need not be 
considered when the sentence on such count runs concui~relitly with am1 
does not exceed the seutcncc upon the counts upon nllith the cunviction 
is sustained. 

18. BRnks and Banliing I c-On charge of misapplication of funds of 
bank pursuant to conspiracy proof of any item is sufficient for con- 
viction. 

Upon a charge of misapplication of f'unils of a bank pursuant to a con- 
spiracy, proof of misz~pplication of any item charged is suificient to sup- 
port a conviction. 

19. Criminal Law I e-Esceptions to irmnrks of counsel should be takcn 
before verdict. 

Exceptions to the remarks of counscI should be taken before verdict. 

20. Criminal Law I g-Misstatement of contentions inllst be called to 
court's attention in apt time. 

Exceptions to the statement of the contentions of a party in the judge's 
charge to the jury will not be considered whe11 the allegzd misstatemcuts 
Xwre not called to the court's attention in apt  time to afford an oppor- 
tunity to correct them, if erroneous, and the charge in this case is he ld  
not to contain reversible error. 

21. Criminal Law L d-The record and brief on appeal should be nnr- 
rowed to mattcrs of substance and moment. 

I t  is required that  an appellnnt should show with c~~nciseness in the 
record and his brief the material esceptious nccessarg to be considered 
in the decision of the case, C. S., 643, arid all exce~~iions taken upon 
counts upon nliich no conrictiou was had should be elirniimted, and the 
rc'cvrd nrid brief should 11e nnr ro \~cd  to m:~tterc of cubst:~nc.c a u d  inoment 
by the elimination of im~naterial excel~tion.: talic,n nl)on the trial t l~ rougl~  
abundance of precaution. 

,IPPEAL by defendants f r o m  Burnh i l l ,  J., a t  July-,Iugust Special 

Cr imina l  Term, 1931, of Bun-CONBE. 

Cr imina l  prosecution tried upon the following indictments:  
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I n  this count the defendants are charged with conspiracy, in that, i t  
is alleged they feloniously agreed, conspired and confederated among 
themselves and with J. Charles Bradford and others, Wallace B. Davis 
being an  officer, director and employee of the Central Bank and Trust 
Company, to cheat, defraud or injure the said Central Bank and Trust  
Company and to misapply its moneys, funds and credits to the amount 
of $300,000 on or about 8 October, 1930, contrary to  the form of the 
statute in such case made and provided and against the peace and 
dignity of the State. 

(There was a verdict of not guilty as to all the defendants on the 
second and third counts in  said bill, while the fourth count was not 
submitted to the jury (because included in the fifth), and the verdict on 
the sixth count was set aside. 911 of these counts are of the same tenor 
as the first, except they differ in amounts and dates, and cover the 
period from 10 X a y  to 23 October, 1930.) 

In this count the defendants are charged with conspiracy, in that, i t  
is alleged they feloniously agreed, conspired and confederated anlong 
themselves and with J. Charles Bradford and others, Wallace B. Davis 
being a n  officer, director and employee of the Central Bank and Trust  
Company, to cheat, defraud or injure the said Central Bank and Trust 
Company, and to misapply its moneys, funds and credits to the amount 
of $100,000 on or about 8 October, 1930, contrary to the form of the 
statute in  such case made and provided and against the peace and 
dignity of the State. 

I11 this count (single count bill), the defendants and J. Charles Brad- 
ford-Wallace B. Davis and J. Charles Bradford being officers and 
directors of the Central Bank and Trust Company-are charged, pur- 
suant to a criminal conspiracy, with the fraudulent and felonious mls- 
application of more than a million dollars of the funds, credits and 
property of the said Central Bank and Trust Company on or about 19 
November, 1930, contrary to the form of the statute in  such case made 
and provided and against the peace and dignity of the State. 

STATEIIEXT O F  THE CASE. 

Preliminarily, i t  may be stated that, at  the times material to the 
charges laid in the indictments, Wallace B. Davis and J. Charles Brad- 
ford were president and cashier respectively, as well as directors, of the 
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Central Bank and Trust Company, a banking corporation chartered un- 
der the laws of this State with its principal place of business at  Ashe- 
ville, N. C. The said Davis was also president of the Central Securities 
Company of Asheville, a company affiliated n i t h  the bank. The defend- 
ants, Luke Lea, Luke Lea, Jr . ,  and E. P. Charlet, were residents of 
Nashville, Tenn., and interested, as officers, agents, employees, or other- 
wise, i n  a number of business enterprises in that  State, including banks, 
newspapers, brokerage and insurance firms. 

The Central Bank and Trust  Company was in  need of noney. I t  was 
the thought of Luke Lea, expressed as early as 5 May, 1930, in a letter 
to Wallace B. Davis, that the "North Carolina situation" could be taken 
care of by the merger of a number of banks and increasing the original 
capital assets from time to time by the "Holding Company purchasing 
the increased capitalization of the Central Bank in North Carolina so 
as to acquire other attractive banking situations." The details of the 
proposed organization are not disclosed by the record, but i t  does appear 
that  transactions of considerable magnitude were contemplated. On 16 
May, Lea again wrote Davis, thanking him for booklet containing the 
"Banlring Law of North Carolina" and enclosed two consolidated state- 
ments of "the North Carolina banks," evidently those under considera- 
tion for the merger. 

Davis confided to W. D. Harris, manager of the bond department of 
the Central Bank and vice-president of the Central Secur lties Company, 
that "he hoped to work out some matters in  cooperation with Col. Lea." 
Hi s  statement was, that  he thought it would be to the advantage of both 
himself and Lea to cooperate on certain matters in New York, and 
hoped their plans would be successful. That he, Davis, was interested 
in  commercial banking and would follow that ;  that Col. Lea was inter- 
ested in  newspaper publishing and would follow tha t ;  and that Mr. 
Caldwell (meaning Rogers Caldwell) would run the inve~tment banking 
side of their enterprise. 

A number of firms, in  which the Leas were interested, opened ac- 
counts with the Central Bank and Trust  Company and obtained banking 
accommodations, as did the Leas personally. Later, all l~ecame heavily 
indebted to the bank. 

On 2 September, Lea wrote Davis that Rogers Caldwell would handle 
certain bonds, and by October, 1930, the general plan of the defendants 
had broadened out so as to include various interests in Kentucky. By  
,this time, Luke Lea, Jr.,  i s  writing to Davis and sugge3ting that they 
could buy controlling interest i n  a bank in  Kentucky fclr $60,000, pay 
a 300% cash dividend, sell a good part  of nearly one million in bonds 
owned by the bank and substitute "our issues instead." 
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The character of the transactions carried on by the defendants is dis- 
closed by the following excerpt from a letter written by Luke Lea, Jr., 
under date of 10 October, 1930, to J. C. Bradford, cashier of the Cen- 
tral Bank and Trust Company: 

"We have the $100,000 cashier checks Mr. Davis sent Colonel Lea. 
These cashier checks have the following endorsements on the back: 
$25,000-Tennessee Hermitage, $45,000-Commerce Union, $30,000- 
Commerce Union. This, according to our figures, would leave an over- 
draft on Tuesday night of $70,000. 

"Wednesday, 1 October, we deposited $76,000 to your account which 
leaves us a balance of $6,100. Friday, 3 October, we deposited $50,000 
of cashier checks which left us overdrawn $44,000 and gave cashier 
checks to E .  A. Lindsey, trustee, for $50,000, which makes us overdrawn 
$94,000 on 2 October. On 3 October, we transferred $50,000 by wire to 
New York and on Saturday, 4 October, gave a check for $?0,000 on 
Central Bank and Trust Company, and payable to Central Bank and 
Trust Company and checked $10,000 direct on Central Bank and Trust 
Company, making a total of $30,000 which would leave us overdrawn 
$74,000. Deposited check on New York for $50,615.86, which l e a ~ e s  
us overdrawn $125,515.86. 

"On 9 October, we drew a draft on you for $80,000, making a total 
overdraft of $204,515.86, less deposit today of $60,500, total overdraft 
$144,015.86. This does not include any cashier checks except those I 
have outlined above, nor does it include any certificates of deposit, ex- 
cept the $80,000 which you originally sent us. 

"Therefore, I am enclosing you deposit slip for $25,000, which you 
sent me as it does not check with our records. I f  you will send me 
statement of the Commercial Appeal's account, I will immediately work 
this out, as I deposited $90,000 to their credit today. 

"We have to account to you for additional certificates of deposit of 
$100,000." 

I n  all, the record discloses that the Leas and the companies in which 
they were interested borrowed from the Central Bank and Trust Com- 
pany a total of $875,000; that, in the short period from 15 September 
to 1 November approximately $780,000 in certificates of deposit were 
issued and handled by the defendants; and that during the period cov- 
ered by the evidence, from May to November, more than a million 
dollars in cashier's checks and drafts were issued and handled by the 
defendants. I n  addition, the Leas had in their possession bonds of the 
Central Securities Company and the Universal Mortgage Company, 
which they obtained from the Central Bank and Trust Company with- 
out paying for them, and a part of which they were able to use for credit 
purposes. During all this time, the cash reserve of the Central Bank 
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and Trust  Company was not only deficient, prohibiting such loans under 
the la~v,  but the evidence tends to sho~v that  the bank was thon insolvent. 
Luke Lea's personal account v a s  overclraxvn much of tl e time, a t  one 
time as nlucll as  $90,000. The Ceiitrnl Bank and Trust  C'onipany closed 
its doors 11 November, 1930. 

I'rior to entering upon the t r ia l  of the cause, the  defendants asked 
for a continuance, principally upon the ground of the sudden illness of 
L. E. G~vinn,  one of defense counsel, ~vhich,  i t  is  alleged, resulted in 
defendants' unpreparedness to go to trial. Overruled; exception. 

The  nlotiotls for continualice having been denied, the nonresident de- 
feilciants filed pleas in  abateilmit on tlle grounds that  there was no 
evidence before the grand jury except hearsay evidence. and that  said 
defendaids >?-ere noither actually nor constructively present within the 
State of Nortll Carolina a t  the time or times of the coniniissioii of  the 
several offenses set out i n  the indictment. Overruled; ex1:eption. 

Tho defendants then lodged a motion for change of renue, alleging 
that a fa i r  and impart ial  t r ial  could not be had a t  that term of court 
i n  Bunconibe County. Overruled ; exception. 

Objection was thereupon entered to the jurisdiction of the court, it  
being alleged tliat no warrant  of law existed for the calling of said 
Special Term. Overruled; exception. 

Objection was next interposed to the appearance of c~ounsel for the 
prosecution other than the solicitor of the district. Overruled; exception. 
Thomas 1;. Johnson of Bsheville and L. P. XcLendon of Durham ap- 
peared with the solicitor in the tr ial  of tlle cause. They were employed 
at the instance of the Banking Departinent of the State, and through 
authority of the Governor, to aid in the prosecution of the defendants. 

Finally, the defendants moved to quash the indictments on the  grounds 
of uiicertainty and duplicity, and for the further reason, it was riot 
alleged that  the nonresident defendants vTere officers, agents or employees 
of the Central Bank a d  Trust  Company. Overruled; erception. 

I n  support of the first count in the indictment, the evidence tends 
to shorn tliat on 8 October, 1930, certificates of deposit, six in number 
aggregating $300,000, and all payable to the Bank of T'ennessee, were 
issued by tlle Central Bank and Trust  Company and delivered to the 
defendant, Wallace B. Davis, on instructions from him. As the Bank 
nf Tenneqsee had no account with the Central Bank a ld Trust Com- 
pany, C. J. Hawkins, assistant cashier, who issued them, could not 
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understand the charge against the Bank of Tennessee, but upon in- 
quiry, his first instructions were confirmed. No  money, checks or bills 
of exchange mere received for these certificates of deposit-"just used 
the debit ticket in paying for them." Hawkins was instructed by Davis 
to carry these certificates of deposit to the office of Luke Lea in Nash- 
ville, Tenn., which he did. "I delivered the bonds and these certificates 
of deposit to Mr. Charlet, who is in the office there. I got a receipt 
for the bonds; that is all." 

On 13 October, these same certificates were returned to the Central 
Bank and Trust Company unendorsed by the payee and apparently un- 
used. "Mr. Bradford told me," William McCants testifying, '(to run 
'these items through the records as having been returned to the bank and 
supposedly having been brought by Mr. Charlet." They were canceled 
14 October. 

On 23 October, certificates of deposit in the same denominations and 
amounts, all payable to the Bank of Tennessee, were issued by J. E 
Reister, assistant cashier, on instructions from J. Charles Bradford, tht 
cashier. They were all dated 8 October, on instructions from Bradford. 
For these certificates of deposit, a cash item against the Bank of Tenn- 
essee went into the window of C. J. Hawkins, and on 3 Kovember he 
was instructed to charge the certificates to stocks and bonds. I n  the 
meantime, Hawkins spoke to Davis and Bradford about the matter a 
number of times. Davis referred to a telephone conversation, and Brad- 
ford said at  one time that he was expecting to receive something from 
Tennessee through the mail. These certificates of deposit, aggregating 
$300,000, mere placed with the Fourth and First National Bank of 
Tennessee, secured by bonds ostensibly purchased from Caldwell and 
Company under a "repurchase-sales agreement." 

I n  the meantime, 22 October, on instructions from the defendant 
Davis, who was then in New York, the witness Harris called a meeting 
of the executive committee of the Central Securities Company and had 
a resolution passed authorizing the sale of certain bonds to Col. Luke 
Lea or to one of his companies. Shortly thereafter, E. P. Charlet ap- 
peared in  Asheville, on Sunday, and caused the witness Taylor to sign 
a false set of minutes, in  which it was made to appear that said bonds 
might be purchased by the substitution or exchange of other bonds. 

On 8 October, 1930, ten cashier's checks of $10,000 each, aggregating 
$100,000, were issued by the Central Bank and Trust Company, with- 
out receiving therefor anything of value at the time. These mere carried 
in the cage of the head bookkeeper (Mr. Blackwell) as a "debit ticket" 
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or cash item until their return. "Q. Mr. McCants, do you know where 
those cashier's checks had been between the date of issue and the date 
Mr. Bradford handed them to you? A. Nothing except that receipt 
from Charlet." Apparently these checks were originally issued in blank. 
When returned "Ourselves" had been inserted as payee in some and 
"Luke Lea" in others. One bore the endorsement, "Pay to order of 
Memphis Commercial Appeal, Luke Lea; Luke Lea, Jr., attorney in 
fact"; another, "Pay to order of Memphis Commercial Appeal, Inc., 
National Investment Trust, Inc., E. P. Charlet, treauurer." At the 
same time an additional item of $100,000 in New York drafts was be- 
ing carried in the cage of the head bookkeeper as a cash item, the 
subject of the sixth count in the bill of indictment. Some of these 
cashier's checks were returned unused, others were charmged to the per- 
sonal account of Luke Lea, at  that time overdrawn, 1,hough through 
error perhaps. "The accounts were very much confused. I t  was difficult 
to find out what the true balance and the true overdrafts were." On 
11 October, Luke Lea, Jr., wrote the defendant Davis that he was using 
three of these cashier's checks, and the record shows that four were 
actually paid, one on 13 October, one on 14 October, and two on 15 
October. The others were returned without being used. 

On 23 October, M. R. Blackwell, acting for the Central Bank and 
Trust Company, at  the direction of its cashier, J. Charles Bradford, 
took $305,000 tax anticipation notes of the city of Asheville, going in 
great haste by airplane, and delivered them to Col. Lea in Nashville, 
Tenn. While out of the possession of the bank, no entry was made as 
to their disposition, until 19 November, the day the bank closed, when 
the defendant Davis signed a memorandum directing that the books of 
the bank be balanced by charging the account of "stocks rind bonds" with 
the sum of $55,000. When the bank closed $45,000 of these notes re- 
mained unaccounted for, and they were not in the pmsession of the 
Central Bank and Trust Company. 

The record contains a mass of evidence relative to other items covered 
by this count, but the above will suffice from the view we take of the 
case. 

OBJECTIONS TO EVIDENCE. 

Numerous objections were interposed to the introduction of evidence, 
the principal ones being (1)  to statements of alleged coconspirators not 
made in furtherance of the common design, ( 2 )  to certain letters, on 
the ground that their genuineness had not been established, and (3 )  to 
items not enumerated in the bill of particulars. 
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DEMURRER TO EVIDENCE. 

At the close of the State's evidence, the defendants, and each of them, 
entered a demurrer and moved for judgment as in case of nonsuit. 
Overruled ; exception. 

The defendants rested their case without offering any evidence. 

The entire argument of counsel for the State appears in the record. 
This is prefaced with the observation: '(Except as otherwise expressly 
shown, exceptions to arguments were made after verdict." The argu- 
ments are interspersed with numerous objections, but without differentia- 
tion as to exceptions taken before and after verdict. 

The charge is replete with exceptions ranging from substance to form. 

VERDICT ON FIRST COUNT. 

Guilty as to Wallace B. Davis, Luke Lea and Luke Lea, J r .  Xot 
guilty as to E. P. Charlet. 

JUDGMENT ON FIRST COUNT. 

Wallace B. Davis: Imprisonment in the State's prison for a term 
of not less than 2 nor more than 3 years. 

Luke Lea: Imprisonment in the State's prison for a term of not 
less than 3 nor more than 5 years. 

Luke Lea, J r . :  Imprisonment in the State's prison for a term of not 
less than one nor more than 3 years. Judgment to be suspended upon 
the payment of a fine of $10,000. 

VE~DICT ON FIFTH COUNT. 

Guilty as to Wallace B. Davis, Luke Lea and Luke Lea, J r .  Kot 
guilty as to E. P. Charlet. 

JUDGMENT ON FIFTH COUNT. 

Wallace B. Davis: Imprisonment in  the State's prison for a term of 
not less than 2 nor more than 3 years, to begin at  expiration of sen- 
tence imposed on first count. 

Luke Lea: Imprisonment in the State's prison for a term of not less 
than 3 nor more than 5 years, to begin at  expiration of sentence imposed 
on first count. 
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Luke Lea, J r . :  Inlprisonment in  the State's prison for a term of not 
less than  one nor more than 3 years, to begin a t  expirafion of sentmce 
imposed on first count. Judgment to  be suspended u ~ o n  paynlent to 
Buiicombe County of $5,000 '(to be applied to the payment of the costs 
of this term of court." 

Guilty as  to Wallace B .  Davis, Luke Lea and Luke Lea, J r .  Not 
guilty a s  to E. P. Charlet. J. Cliarles Bradford was not on trial. 

Wallace B. Davis:  Imprisonment in  the State's prison of not less 
than 4 nor more than 6 years. "Sentence to run  concurr~~nt ly  with those 
heretofore imposed." 

Luke Lea : Imprisonment in the State's prison for a term of not less 
than 6 nor more than 10 years. "Sentence to run  eo lcurrently t i i th 
sentences heretofore imposed." 

Luke Lea, J r . :  Imprisonme~lt  in the State's prison for a term of not 
less than 2 nor more than 4 years. "Sentence to r u n  concurrently with 
sentences pronounced on the first and fifth counts." ,Judgment to  be 
suspended upon the p a ~ m e n t  of a fine of $5,000 and the, payment of an  
additional sum of $5,000 to Buncombe County "to be applied to the 
costs of this term of the court." 

Uefendants appeal, assigiiing errors. 

Attorney-General Brummif t  and Assistant dttorney-17eneral Seawell 
for fhe State. 

R. R. Williams for defendant, Wallace B. Dacis. 
Albert L. Cox and L. E. Gusinn, for defendants, L u k ~  Lea and Luke 

Lea, Jr .  

STACY, C. J., after stating the case: Going directly to the exceptions, 
and considering them in the order above set out, we may say that the 
refusal of the tr ial  court to grant  the defendants' request for a continu- 
ance on account of the illness of counsel, was a matter resting i n  his  
sound discretion and is not subject to review on appeal, except in case 
of manifest abuse. I n  re Bank, 202 N. C., 251; S.  v. Rhodes, 202 N .  C., 
101; S. v. Sauls, 190 N. C., 810, 130 S. E., 848. KO abuse of discretion 
has been made to  appear on the present record. S .  v. $!iley, 188 N .  C., 
72, 123 S. E., 303. True, the right of confrontation carries with it the 
right of a fa i r  opportunity to  present one's defense. S .  v. Ross, 193 
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N. C., 25, 136 s. E., 193; 8. v. Hardy, 189 N. C., $99, 128 S. E., 152. 
But the defendants seem to hare been abundantly represented by other 
counsel. 

Assignments based on defendants' exceptions to the rulings of the 
court on their pleas in abatement, so far  as they relate to the action of 
the grand jury, do not appear to have been brought forward and dis- 
cussed in appellants' brief. They are, therefore, deemed to be abandoned. 
Piner v. Richter, 202 K. C., 573; Cole v. Boyd, 175 il'. C., 555, 95 S. E., 
778; Gray v. Cartwright, 174 il'. C., 49, 93 S. E., 432. "Exceptions in 
the record not set out in appellant's brief, or in support of which no 
reason or argument is stated or authority cited, will be taken as aban- 
doned." Rule 28; I n  re Beard, 202 S. C., 661. The relation between 
appellants' brief and the record in this respect has not been discovered 
even after a royage of exploration, which we do not ordinarily make 
without guides. Cecil v. Lumber Co., 197 N. C., 81, 147 S. E., 735. The 
defendants may have concluded that these exceptions, in so far as they 
challenge the action of the grand jury, are without merit in view of 
what was said in 8. v. Levy, 200 N. C., 586, 158 S. E., 94. 

With respect to the venue of the offenses, i t  is sufficient to say that 
the indictments properly bring the case within the jurisdiction of the 
Superior Court of Buncombe County. U. S. v. Wells, 192 Fed., 870. "If 
the conspiracy be entered into within the jurisdiction of the trial court, 
the indictment will lie there, though the overt act is shown to have been 
committed in another jurisdiction, or even in a foreign country." Hyde 
v. Shine, 199 U.  S., 62. 

I t  is generally held that the venue in an indictment for conspiracy 
may be laid in  the county where the agreement was entered into, or in 
any county in which an overt act was done by any of the conspirators 
in furtherance of their common design. For example, where a con- 
spiracy is formed at sea, the venue may be laid in any county in mhich 
an overt act is committed by one of the conspirators on land. People v. 
Mather, 4 Wendell, 229, 21 Am. Dec., 122. The fact that the operations 
take place in different states, as the necessities of the conspirators may 
require, does not affect the jurisdiction of the state in which any or all 
of them reside, since "otherwise the offense would be committed with 
impunity.'' Bloomer v. State, 48 Md., 521. 

Furthermore, this position is not available to the defendants on 
their pleas in abatement, the jurisdiction of the court not being ousted 
on the face of the indictments. C. S., 4625. "If the defendant wishes 
to rely u p o ~  the fact that the offense was committed outside the State, 
he cannot' move to quash or in arrest, but must prove the fact in defense 
under his plea of not guilty." S. v. Long, 143 N. C., 671, 57 S. E., 349. 
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Jurisdiction would be ousted upon showing that the offense was com- 
mitted out of the State. S. v. Buchanun, 130 N.  C., 660, 41 S. E., 107. 
But the presumption is in favor of jurisdiction, and the burden is on 
the defendants. S. v. 'Barrington, 141 N .  C., 820, 53 S E., 663; S. v. 
Mitchell, 83 N .  C., 674. 

The motion for change of venue on the ground of local prejudice and 
to secure a fair trial, was also a matter resting in the sound discretion 
of the trial court. C. S., 471; Stroud v. U. S., 251 U. S., 15. The de- 
fendants have no just cause to complain at  the action of the judge in 
this respect, for he did yield to their request to the extent of ordering a 
jury from another county. C. S., 473; S. v. Ximaid, 183 N .  C., 709, 
110 S. E., 612. 

The plea to the jurisdiction of the court was likewiso properly over- 
ruled. The special term had been duly called and the judge held a 
valid commission from the Governor. This was sufficienl, for him. S. v. 
Watson, 75 N. C., 136; S. v. Lewk, 107 N. C., 967, 12 S. E., 457; 
S. v. Turner, 119 N. C., 841, 25 S. E., 810; 8. v. Wood, 175 N .  C., 
809, 95 S. E., 1050. Besides, the assignment of error b,ised on this ex- 
ception does not seem to be discussed in appellants' brief. Doubtless 
after reading the authorities, it was decided to abandon the exception. 

The appearance of counsel for the prosecution, other than the solicitor 
of the district, was a matter which the trial court necessarily had under 
its supervision. The solicitor at  no time relinquished control of the 
case, nor does it appear that the assistance of other counsel was not 
requested or welcomed by him. But without regard to situations, 
different from the one now in hand, we hold that on the present record, 
the matter was in the control and sound discretion of the presiding 
judge. (This assignment of error, No. 7 in the record, is erroneously 
designated "Sixth" in appellants' brief. We are then referred to the 
brief in another case for the argument on the point, but we are not 
able to find the argument in that brief.) 

The defendants' final objection before going to trial was motion to 
quash the indictments on the grounds of uncertainty, duplicity and 
failure to aver that the nonresident defendants were officers, agents or 
employees of the Central Bank and Trust Company. Motions of this 
kind are not favored. 8. v. Knotts, 168 N. C., 173, 83 S. E., 972. '(The 
courts usually refuse to quash on the application of the defendant where 
the indictment is for a serious offense, unless upon t ~ e  plainest and 
clearest grounds; but will drive the party to a demurrer, or motion in 
arrest of judgment, or writ of error," as the case may require, or as 
the defendant may be advised. S. v. Colbc~t, 75 N .  C., 368; Chitty's 
Crim. Law, 300. 
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STATE v. LEA. 

The statute, C. S., 4623, provides against quashal for mere informality 
or refinement, and judgments are no longer stayed or reversed for non- 
essential or minor defects. C. S., 4625; S. v. Beal, 199 N.  C., 278, 154 
S. E., 604. The modern tendency is against technical objections which 
do not affect the merits of the case. S. v. Hardee, 192 N.  C., 533, 135 
S. E., 345; Rudd v. Casualty Co., 202 N .  C., 779. I f  the bill or pro- 
ceeding contain sufficient matter to enable the court to proceed to judg- 
ment, the motion to quash for redundancy or inartificiality in statement 
is addressed to the sound discretion of the court. S. v. Knotts, supra. 
There was no error in refusing to quash the indictments on the grounds 
of duplicity and indefiniteness. S. v. Beal, supra. 

The failure to aver that the nonresident defendants were officers, 
agents or employees of the Central Bank and Trust Company, if such 
be essential, would properly arise on demurrer or motion in arrest of 
judgment. S. v. illitchem, 188 N. C., 608, 125 S. E., 190. But it is not 
conceded that such averment is necessary to the charge of conspiracy. 
A person may be held liable as a conspirator, even though he be in- 
capable of committing the crime which is the object of the conspiracy, 
if it appear that one or more of his coconspirators has the capacity to 
commit the offense. S. v. Switzer, 187 N. C., 88, 121 S. E., 43; S.  v. 
Dowell, 106 N. C., 722, 11 S. E., 525; S. v. Jones, 83 N .  C., 605; 5 
R. C. L., 1063. 

True, the statute, N. C. Code, 224(e), provides that:  "Whoever being 
an officer, employee, agent or director of a bank, with intent to defraud 
or injure the bank, . . . embezzles, abstracts, or misapplies any of 
the money, funds, credit, or property of such bank . . . shall be 
guilty of a felony," etc. But on a charge of conspiracy to violate this 
statute, the position of the nonresidents would seam to be untenable. 
The gist of a conspiracy is the unlawful concurrence of two or more 
persons in a wicked s c h e m e t h e  combination or agreement to do an 
unlawful thing or to do a lawful thing in an unlawful way or by un- 
lawful means. 8. v. Ritter, 197 N.  C., 113, 147 S. E., 733. Indeed, the 
conspiracy is the crime and not its execution. S. v. Wrenn, 198 N.  C., 
260, 151 S. E., 261. Compare Hyde v. U. S., 225 U. S., 347. ",4s 
soon as the union of wills for the unlawful purpose is perfected, the 
offense of conspiracy is completed.'' S. v. Knotts, supra. 

There is a distinction between the offense to be committed and the 
conspiracy to commit the offense. S. v. Brudy, 107 N. C., 822, 12 S. E., 
325. I n  the one, the corpus delicti is the act itself. I n  the other, it is 
the conspiracy to do the act. Note, 14 Ann. Gas., 156. 

I n  People v. McKane, 143 N. Y., 455, 38 N. E., 950, the defendant 
was tried separately and convicted of an offense under the New York 
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Penal Code similar in its essential features to the offense of conspiracy, 
upon allegation and proof that the defendant, who lyas not an election 
official, had conspired with certain election officers to commit the offense, 
the Court, in affirming the conviction, said: "The fact that he may, for 
some reason, be incapable of committing the same offensc: himself is not 
material so long as it can be traced to him as the moving cause by insti- 
gating others to do  hat he could not do himself. Th  s was the rule 
of the common law, and it has been applied to offenses like this under 
special statutes." 

The general rule is, that an indictment for conspiracy mill lie if one 
or more of the conspirators be capable of committing the offense which 
is the object of the conspiracy, albeit some of the conspii.ators, standing 
alone, may be incapable of its commission. Gallagher v. People, 211 
Ill., 158, 71 N. E., 842; S. v. Huegin, 110 Wis., 189, 85 X. W., 1046, 
62 L. R. A., 700. 

Little need be said about the objections to  statement,^ of alleged co- 
conspirators not made in furtherance of the common purpose. The rule 
is well established that upon showing the existence of a conspiracy, or 
facts from which it may be inferred, the acts and declarations of each 
conspirator, done or uttered in furtherancrl of the illegal design, are 
admissible in evidence against all. S. v. Turner, supra; People v. Cory, 
148 Pac. (Cal.), 532. "Every one who enters into a common purpose or 
design is equally deemed in law a party to every act which had before 
been done by the others, and a party to every act which may afterwards 
be done by any of the others, in furtherance of such common design." 
8. v. Jackson, 82 N .  C., 565. Indeed, when a con~pirac~y is established, 
everything said, done or written by any one of the conspirators, in 
execution or furtherance of the common purpose, is deemed to have been 
said, done, or written by each and all of them, and may be proved 
against any or all. 5 R. C. L., 1089. 

But declarations of one of the alleged conspirators, n3t made in fur- 
therance of the common design, would not be competent against the 
others. S. v. Ritfer,  supra; S. v. Dean, 35 N.  C., 63. We do not find 
that the rulings on evidence in  any way violated these principles. 

Complaint is also made to the rulings of the court in admitting cer- 
tain letters, the authenticity of which is challenged. That the author- 
ship and genuineness of letters, typewritten or other, m:Ly be proved by 
circun~stantial evidence, is fully established by the decisions. Hedgepeth 
v. Colenurn, 183 N.  C., 309, 111 S. E., 517 (anonymms typewritten 
communication). The action of the court in admitting the letters in 
question was well within the rules of evidence. 
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The most serious assignments, thus far  considered, are those directed 
against the introduction of testimony concerning items not mentioned 
in the bill of particulars. I t  is the holding with us that when the 
solicitor files a bill of particulars, either at  the request of the defendant 
or on order of the court, the State is restricted in its proof "to the 
items therein set down." 8. v. Wadford, 194 K. C., 336, 139 S. E., 608. 
The function of a bill of particulars is (1) to inform the defense of the 
specific occurrences intended to be investigated on the trial, and (2)  to 
limit the course of the evidence to the particular scope of inquiry. 
Gruber v. Ewbanks, 199 N. C., 335, 154 S. E., 318; S. v. Brady, supra. 
That the judge was inattentive to this rule is pressed with vigor and 
stressfully contended for by the defendants. I t  could be wished that the 
record were clearer or that the ambiguity on this point might have been 
clarified when the case on appeal was settled. 

However, there are several reasons why we cannot hold that the de- 
fendants have successfully handled the laboring oar on these exceptions: 
I t  is suggested by the Attorney-General that the items mentioned by the 
witnesses were but prodigal, included in totals, and necessarily had to 
be mentioned in order to eliminate them. And further that said items 
could, in no event, have had any appreciable effect upon the result. 

The defendants filed two separate requests in writing for a bill of 
particulars. At the end of each request, this notation appears : "Notion 
partially denied." The solicitor thereupon furnished '(a list of the 
amounts of money, property and credits of the Central Bank and Trust 
Company alleged to have been abstracted, embezzled and misapplied by 
the defendants.'' 

From the testimony of the bookkeeper, S. H. Payne, a witness for the 
State, the following may be taken as typical of the record: 

"Witness: N y  attention has been directed to a particular item. I t  is 
a total on the cash book that includes a cashier's check payable to the 
Memphis Conzmercial Appeal in the sum of $50,000, 

"Q. On the same date please state if included in the total of your 
cash book is another cashier's check payable to Luke Lea in the sum of 
$50,000? (Objection; overruled; exception.) A. yes sir. 

"The defendants move the court to instruct the jury that the fore- 
going cannot be considered as evidence of guilt against the defendants 
in the case in which they are being tried. 

"The court: Evidence about any transaction not included in  the bill 
of particulars-you cannot return a verdict of guilty from whatever you 
may find, from this particular instance, but you may consider them as 
circumstances bearing out the particular counts included in the bill of 
particulars." 
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The meaning of this portion of the record is not altogether clear, but 
considering it in the light of the court's rulings, the ~ tques t s  of the 
defendants for limitation of the effect of the evidence, and the further 
fact that in the seventh count the defendants are charged with misappli- 
cations, pursuant to an unlawful conspiracy extending over a consider- 
able period of time, it seems reasonable to conclude the understanding 
on all hands at the trial, acquiesced in by all, was that the solicitor 
should furnish the defendants a list of the items upon which he expected 
to press for conviction, but in undertaking to establish the alleged con- 
spiracies, this list was not to be regarded as controlling in the intro- 
duction of the State's evidence. This interpretation accords with the 
"partial denial" of defendants' motions for bill of particulars, with the 
requests and rulings limiting the effect of the evidence, r.nd harmonizes 
the record with the decisions. We, therefore, conclude, without im- 
pinging upon the rule announced in Wadford's case, that fatal error has 
not been made to appear in these exceptions. The burden is on appellants 
to show error, and they must make it appear plainly, as the presumption 
is against them. Poindester v. R. R., 201 N. C., 833, I60 S. E., 767; 
I n  re Ross, 182 N. C., 477, 109 S. E., 365. 

The defendants put their greatest trust in the demurrers interposed 
under C. S., 4643, at  the close of the State's e~~idence. Thcy were content 
to rest their defense upon the protection which silence affords them; 
and i t  is conceded that if the prosecution has failed to prove its case, 
or if the gravamen of the offense has been made to rest only in the field 
of speculation, no crime has been established and the defendants are 
entitled to be discharged. S.  v. Johnson, 199 N .  C., 429, 154 S. E., 
730; S.  v. Swimon, 196 N.  C., 100, 144 S. E., 555; S. v. Montague, 
195 N .  C., 20, 141 S. E., 285; S. v. Brackville, 106 N. C., 701, 11 S. E., 
284. But if there be any evidence sufficient to prove ths fact in issue, 
or to sustain the allegations of the indictment, the case is one for the 
jury. S.  v. Carlson, 171 N. C., 818, 89 S. E., 30. 

While terribly simple and quite elementary, it may 11ot be amiss to 
observe that conspiracies, like other crimes involving fraud and deceit, 
may be proved by circumstantial evidence. S.  v. Martin, 191 N .  C., 
404, 132 S. E., 16. Direct proof of the charges is not essential, for such 
is rarely obtainable, but they may be, and generally are, established by 
a number of indefinite acts, each of which standing alone, might have 
little weight but taken collectively, they point unerringly to the exist- 
ence of a conspiracy. S. v. Wrenn, supra. When res0rt.d to by adroit 
and crafty persons, the presence of a common design often becomes ex- 
ceedingly difficult to detect. Indeed, the more skillful slid cunning the 
accused, the less plainly defined are the badges which usually denote their 
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real purpose. Under such conditions, the results accomplished, the 
divergence of those results from the  course which would ordinarily be 
expected, the situation of the parties and their antecedent relations to 
each other, together with the surrounding circumstances, and the infer- 
ences legitimately deducible therefrom, furnish, i n  the absence of direct 
proof, and often in  the teeth of positive testimony to the contrary, ample 
ground for concluding that a conspiracy exists. 5 R. C. L., 1088. 

I f  four men should meet upon a desert, all coming from different 
points of the compass, and each carrying upon his shoulder a plank, 
which exactly fitted and dovetailed with the others so as to form a 
perfect square, i t  mould be difficult to believe they had not previously 
been together. At least i t  would be some evidence tending to support the 
inference. 

So in the instant case, when i t  is shown that four or five men, moving 
together, are given wide access to the  assets and credits of a bank, in 
derogation of the ordinary rules of prudence, and in violation of the 
banking laws of the State, i t  affords more than a scintilla of proof that 
they were not acting in concord by accident. S. v. Shipman, 202 N. C., 
518. 

But  it is said their purpose was to aid the bank rather than to injure 
it, and more or less plausible explanations a re  suggested in their behalf. 
On the other hand the evidence is susceptible of a different interpreta- 
tion, and the jury has so decided after having heard fully the conten- 
tions of both sides. I t  is in evidence that the defendants had in mind 
a gigantic scheme for taking care of the T o r t h  Carolina situation." 
Their method of operation is graphically described by Luke Lea, Jr . ,  
in a letter to the defendant Davis under date of 2 September, 1930, in 
which he suggests that they can purchase controlling interest in a 
Kentucky bank for $60,000, pay a 300% cash dividend, take the bonds 
of that bank and substitute "our issues instead." 

And so the prosecution contends that  the same method of procedure 
was pursued in connection with the assets and credits of the Central 
Bank and Trust  Company. They say that  while ostensibly bona fide 
purchases of stocks and bonds may appear to have been made from 
Caldwell and Company, the real and ultimate purpose of the defendants 
mas to take the certificates of deposits, cashier's checks and other assets 
of the Central Bank and Trust  Company, and to substitute therefor 
"our issues." The fact that  the original issue of $300,000 certificates of - 
deposit, the subject of the first count, was returned without immediate 
loss to the bank, and certificates of like denominations and amounts 
were later issued and dated back to correspond with the first, does not 
perforce affect the  quality of the act in its inception, nor does i t  ex- 
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culpate the defendants from all intentional wrong. That  the credit of 
the bank was u n l a ~ f u l l y  used, and to its hurt ,  and tha t  the defendants 
conspired so to  use it, is a permissible inference from all the evidence 
on the record. 

Jus t  here, however, the defendants, Luke Lea and Luke Lea, Jr . ,  
stressfully contend that  whatever inculpatory inferencc~s may be per- 
nlissible from the State's eridence as  against tliern, thc same evidence, 
wit11 equal clearness, excludes any suggestion of participation or activity 
on their par t  within the State of North Carolina. Ali that  they did 
was done in  the State of Tennessee. Hence, upon this showing, they 
contend that  thc jurisdiction of the court was ousted and the case should 
have been dismissed as to them. S. v. Buchaizan, supra. 

A criminal conspiracy may be formed in one jurisdiction and executed 
in another, in which e~-ent ,  under the common-law procmedure, prosecu- 
tion may be had in  either jurisdiction. G. S. v. ST'ells, supra; 5 R. C. L., 
1076. Wherever the  conspirators enter into the illegal agreement, there 
the offense is perpetrated, and they may be immcdiaiely prosecuted. 
Il'hompson v. State, 106 Ala., 67. B u t  if,  after forming the  illegal 
confederation, t l i q  go into another jurisdichon to execute their plans 
and there commit an  overt act, they may be prosecuted in  the latter 
jurisdiction without any evidence of an  express renewal of their agree- 
ment, for the law considers wherever they act, there t l y ~  renew, or per- 
haps, to speak more properly, there they continue their agreement, and 
this agreement is  renewed or continued as to all whencrer any one of 
tliein does an  act i n  furtherance of their corninon design. Qui faci t  per 
alium facit per se. People v. Mather, supra. I n  this connection, i t  was 
remarked in  Price v. IIenkel, 216 U .  S.,  493, that  one might be a party 
to the formation of a conspiracy within a jurisdictioi without being 
himself physically present therein. 

I t  is well settled that  a prosecution for c~ i in ina l  conspiracy may be 
had in any jurisdiction where an  overt act is committed by any one of 
tlie conspirators i n  furtherance of the common design, though the other 
conspirators may never have been present therein. Hyrle v. U. S., 225 
T_T. S., 347, Ann. Cas., 1911,1, 614, and note; 8. v. Turner, supra. 

I n  the instant case, the evidence tends to show that  ocert acts in fur-  
therance of the alleged conspiracy were committed by Ilavis and Brad- 
ford, two of the alleged conspirators, i n  Buncombe County, this State, 
thus giving to the Superior Court of that county jurisdiction of the 
alleged offenses. 

That  the cashier's checks, the subject of tlie fifth connt, were issued 
when the bank was insolrent and ~vi thout  presently receiving therefor 
anything of value, is not seriously questioned. Bu t  it is  contended no 
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ultimate harm came to the bank and therefore this count should be 
dismissed. Men of reasonable minds might easily draw different conclu- 
sions from the evidence, hence the fact in issue was one for the jury. 

The  m o d u s  operandi,  or method pursued by the defendants i n  carrying 
on their many business transactions, is more or less clouded in mystery. 
One of their own counsel, in criticising the State's evidence, said it was 
"clear as mud." But  the State's case is only a picture of what was 
found in  the bank after the crash. The  State did not make the picture. 
I f  the indicia of wrongdoing be unjust to the defendants, which could 
easily have been explained, it is unfortunate that  this was not done. 
The defendants had the right to  remain silent, but this also involved the 
risk of an adverse verdict, where the evidence is sufficient to go to the 
jury. 8. C. T u c k e r ,  190 N .  C., 708, 130 S. E., 720. The evidence was 
amply sufficient to go to the jury on the first and fifth counts as to all 
of the defendants. 

With  respect t o  the seventh count, i t  is unnecessary to consider the 
exceptions directed thereto seriatim, for, as  to each of the defendants, 
the sentence on this count is made to run  concurrently with the sentences 
imposed on the first and fifth counts, and in no instance does the sentence 
imposed on the seventh count exceed the sentences on the first and fifth 
counts. So, even if error mere committed with respect t o  the seventh 
count, which has not been made to appear, i t  could avail the defendants 
nothing, for this would not affect the validity of the tr ial  on the other 
counts. S. u. Beal, supra. 

On this seventh count the State was not required to prove all of the 
misapplications alleged. Proof of any one, which clearly appears from 
the e~ idence  above set out, suffices to support a conviction. People v. 
Cory ,  148 Pac.  (Cal.) ,  532. 

Toucliing the exceptions to the remarks of counsel, i t  is sufficient to 
say that  those entered after verdict were not seasonably taken. S. v. 
T y s o n ,  133 S. C., 692, 45 S. E., 838. And we have been unable to  
determine, ~ v i t h  the aid of appellants' brief or otherwise, which excep- 
tions mere taken in apt time. Nevertheless, they have all been examined 
and none discovered of sufficient merit to warrant  extended consideration 
in  a written opinion. 

Practically the entire charge of the court has been made the subject of 
exception, but a careful perusal of i t  leaves us with the impression that  
the defendants have no just cause to complain either at its content or  
form. A detailed consideratiori of the exceptions would only call for a 
repetition of familiar principles. Many of the assignments are directed 
to  instructions on the second, third and sixth counts, upon which no 
verdict was had or allowed to stand against the defendants. They are, 
thewfore, necessarily excluded from consideration on appeal. Plemmons  
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v. N u r p h y ,  176 N. C., 671, 97 S. E., 648; Cobb v. R. R., 175 N. C., 
130, 95 S. E., 92; Warehouse Co. v. Chemical Co., 176 N. C., 509, 97 
S. E., 472. Others are taken to the statement of contentions, but as the 
judge was not given an  opportunity to correct them, if erroneous, by 
having them called to  his attention a t  the time, they  re likewise in- 
effectual on appeal. Mfg. Co. v. Bui ld ing  Co., 177 h'. C., 103, 97 S. E., 
718; S. v. Lit t le ,  174 N .  C., 800, 94 S. E., 1 ;  S. v. Foster, 172 K. C., 
960, 90 S. E., 785; S. v. Sloan,  199 N .  C., 598. 

Taken as a whole, the charge is in substantial accord with the de- 
cisions on the subjects presented by the exceptions. 

The  instant record falls short of complying with the rules established 
for the preparation of cases on appeal. I t  is unnecessardy voluminous, 
1,221 pages, and contains much that  might have been omitted. S i g m n  
v. R. R., 135 N. C., 181, 47 S. E., 420. Clarity and succiiictness are 
riot its virtues. The defendants were corivicted on th-ee counts and 
acquitted on four, yet many of the exceptions are directed to the counts 
on which no conviction was had. A reformation of th: record might 
well have been ordered. We are i n ~ i t e d  to consider 300 exceptions and 
assignnlerits of error. I n  Pretz fe lder  c .  Ins. Co., 123 N .  C., 164, 31 
S. E., 470, Clark,  J., said:  "Certainly it can never be necessary to at- 
tempt to convince an  appellate court that  64 fatal errors, each justifying 
a new trial (and none other should be presented here), hare been com- 
mitted below." And in T i l g h m a n  v. R. R., 171 N. C., 652, 89 S. E., 71, 
Allen,  J., remarked: "It is not to be expected that  we should discuss all 
of the assignments of error, ninety-four in number, a i d  it is not con- 
ceivable that  a judge commissioned to hold the courts of the State should 
hare  committed so many errors in the trial of an  aclion to rccoTrer 
damages for negligence." I f  94 exceptions be regarded 1s too many in 
a negligence case and 64 as excessive in an action to recorer on a con- 
tract of insurance, what shall be said of 300 in a prosecution for con- 
spiracy and nlisapplication ? Obviously they cannot be tr t  ated separately 
in  an  opinion without extending it to a "burdensome and intolcrable 
length." It'~7lis 1.. A7ew Bern ,  191 N .  C., 507. 

I t  is quite natural  that in the progress of a long nisi prius trial, many 
exceptions should be taken out of the abundance of precantion, but when 
coui~sel come to prepare the  statement of rase on appc>al, conciseness 
is a requirement of the statute, C. S., 643, and both revord and briefs 
should be narrowed to matters of substance and moment. 311 exceptions 
found to be trivial or untenable should be sifted out anc abandoned, to 
the end that  the questions seriously debated may be clearly presented 
and the attention of the Court focused on them. B a k e r  u.  Clayton,  202 
N.  C., 741. "Never run  rabbits while chasing the fox," is a rule of the 
sportsman equally worthy of observance in the tr ial  of causes as on the 
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hunt. The  original brief of the defendant contains 284 pages, and in  
addition, a supplemental brief of 35 pages has been filed in the cause. 

As the privilege was extended to  counsel from another state to argue 
the case, and mitigating circumstances have been made to appear on 
behalf of resident counsel, we are  disposed t o  look upon these matters 
with an  indulgent eye, but in so doing, the labors of the Court have been 
increased manifold. 

N o  error. 

STATE v. WALLACE B. DAVIS, LUKE LEA AND LUKE LEA, JR. 

(Filed 29 June, 1932.) 

Criminal Law L h-Petition to reconsider decision is available only in 
exceptional cases to correct patent error or prevent clear injustice. 

A summary motion to reconsider an opinion filed in a case before it is 
certified down to the Superior Court is not available in ordinary cases 
and will be allowed only for the purpose of correcting some patent error 
or to prevent a clear miscarriage of justice, and the motion is not avail- 
able as a substitute for a rehearing, and a petition to reconsider which 
is but a reargument of the case and a criticism of the decision will be 
dismissed, the Court having been fully advertent to the questions pre- 
sented by all of the assignments of error a t  the time of rendering the 
decision, and its failure to specifically mention some of the assignments 
in the opinion does not deprive the appellant of any rights thereunder, 
such exceptions being necessarily overruled, but each of them being 
considered in the determination of the case. 

, ~ P P E A L  by defendants from Barmhill, J., a t  July-August Special 
Criminal Term, 1931, of BUNCOMBE. 

Petition to review the record and to reconsider the opinion filed herein 
1 5  June, 1932, ante, 13. 

Albert L. Cox,  R. R. Wi l l iams  and L. E .  G w i n n  for petitioners and 
Clyde R. H o e y  also of counsel. 

STACY, C. J. This is a summary motion made under authority of 
S. v. I c e  Co., 166 N.  C., 403, 81  S. E., 956, t o  reconsider the opinion 
filed in this case before i t  is  certified down, and to order a reargument 
or to reverse the decision. 

Counsel have misconceived the scope and purpose of the decision in 
the Ice Company  case. I t  was not there intended to authorize such a 
motion as a substitute for a rehearing, or an  appeal from this Court to 
itself, but only to  correct some patent error, or to prevent a clear mis- 
carriage of justice. Tee ter  v. E x p ~ e s s  Co., 172 N .  C., 620, 90 S. E., 
927. 
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True, if by inadvertence the opinion of the Court should close with 
the entry "affirmed" when it was clearly intended to bc, "reversed," or 
vice versa, or in  case of a mistake of like character, the Court, on mo- 
tion, will correct the judgment to correspond with the opinion. Bern- 
hai-dt u. Brown, 118 K. C., 701, 24 S. E., 527. Eniries have been 
changed from "rerersed" to "affirmed," from "new trial" to  "remanded," 
and other modifications ordered so as to make the judgments correspond 
with what the Court actually decided. Cook v. Xoore, 100 W. C., 294, 
6 S. E., 795; Summerlin, v. Cowles, 107 X. C., 459, 12 S. E., 634; 
Solomon v. Bates, 118 K.  C., 321, 24 S. E., 746. I n  most if not all of 
these cases, i t  was held that  the Court might proceed ex nze~-o mofu, 
but in Durham c. Cotton Xills, 144 K .  C., 705, 57 S. E., 465, it was 
suggested, as the better practice, to do so only after not:ce to the party 
to be affected by the correction, especially if the change be material. 
Summerlin, v. Cowles, supra. 

This summary method of procedure is not available in ordinary 
c a m ,  but only in  rare  and exceptional instances, just I- s a motion for 
nc\v tr ial  on the ground of newly discovered evidence made in the 
Superior Court a t  the next succeeding term following affirmance of 
judgment on appeal (Allen 1 ) .  Gooding, 174 N .  C., 271, 93 S. E., 740, 
S. v. C a s ~ y ,  201 N. C., 620, 161 S. E. ,  81), would prove fruitless in the 
ordinary case, and may not be extended to permit a defendant, who has 
offered no eridence, to change his mind after losing, and thus seek to 
retrieve his supposed error by opportunity of another liearing. Both 
counsel and litigants are presumed to have been prop2rly advised i n  
preparing for trial, and i t  is only in  the unusual case that  this presump- 
tion will be overthrown. N o  court wishes to close the door against 
possible error occurring during the ordinary course of procedure, hut 
the means enlployed to accomplish this end are safeguards against 
fallibility, and are not to he resorted to in every case. C'ool; c. J f o o ~ e ,  
supra. 

I f  this sliorthand method of reexamining our opinions were permitted 
on debatable clurstions of lav-, it would be most unfair  to the opposite 
side, for the motion is lodged without notice to opposing counsel and 
~i i t l iout  certificate of error save from counsel representing the morants. 
Ru@n v. Ilarrison, 91 ;P\T. C., 398. 

The present petition is  but a reargument of the case and a criticism 
of the decision. The  Court was fully advertent to the qurstions pre- 
sented hy the many assignments of error a t  tlic tinit. tlic case was 
decided. Exceptions not specifically mention~ti  in thc opinion vere  
neccsarily overruled, and the defendants hare  lost no rights by our 
failure to discuss them or to animadvert t h ~ r e o n .  
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The defendants themselves could hard ly  have thought  tha t  300 f a t a l  
errors  were committed on t h e  t r ia l ,  and  we were lef t  to select the  more  
impor tan t  exceptions f o r  consideration i n  the  opinion. B u t  al l  t h e  
assignments of e r ror  were considered. S o n e  was overlooked. 

I f  slight inaccuracies a s  to  dates of letters appear  i n  t h e  statemeut 
of t h e  case, they a r e  not regarded a s  material,  and, in no event, could 
they have  changed the  result. 

Pe t i t ion  dismissed. 

E. P. ANDERSON ET AL., TRUSTEES, A N D  LAKE JUNALUSKA METHODIST 
ASSEMBLY, INCORPORATED, v. THE TOWN O F  R7AYNESVILLE, THE 
TOWN OF HAZELWOOD, AND ENGLAND WALTON AXD coivpmr, 
A CORPOFL~TION. 

(Filed 15 June, 1932.) 

1. Appeal and  E r r o r  F a-Only exceptive assignments of e r ror  will be 
considered o n  appeal. 

An assignment of error to the trial court's failure to find additional 
facts is without merit when not based upon an exception talien during 
the trial, i t  being required that the appellant request such additional 
findings and except to the court's refusal of the request. 

2. Municipal Corporations E f-Where municipal sewage causes irrepara- 
ble injury and  exigencies do not  prevent abatement, injunction may 
lie. 

T h e r e  there is evidence that an incorporated town emptied raw sewage 
into a stream which resulted in polluting a lake upon nhicll another town 
had been located, rendering the lake unfit for bathing by causing its 
waters to carry a high bacterial count dangerous to health and to give 
off objectionable odors, and causing depreciation of values of business and 
residential property in the loner town by reason of such odors, and that 
the lower town, besides having a few permanent residents, entertained 
several thousand summer visitors and was used as  a health resort and 
as  headquarters of a religious denomination, and that the sewage dis1)osal 
of the upper town was defeating the objects for which the lower town 
n as incorporated : Held, the evidence tends to show irreparable damage 
from a civil wrong causing annoyance in the enjoyment of the legal rights 
of the residents and visitors of the lower town to the use and privileges 
of the water of the lake without interference with their health and com- 
fort, and where the esigencies of the upper town do not preclude the abate- 
ment of the nuisance, an injunction may be issued in the suit of the lower 
town upon a sustaining verdict of a jury, and the right to abatement 
may not be defeated by a demand that  permanent damages be assessed. 

3. Same--In this case held: plaintiffs were not  barred by laches from 
asserting their  r ight  t o  abatement  of nuisance from sewage. 

Where, before the erection of a dam for a lake, a town located farther 
up along the stream contracts in writing to satisfactorily dispose of its 
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sewage, which i t  failed to do although a bond issue for );his purpose was 
authorized by popular vote, and fourteen years thereafter the sewage from 
the upper town began to cause appreciable damage to 1he town located 
a t  the lake, and thereupon the parties sought to establish a sanitary 
district, and upon failure of their efforts to do so, brought suit for the 
abatement of the nuisance three years after appreciable damage from 
the sewage: Held,  the lower town was not barred by laches from assert- 
ing its right to abatement, the evidence tending to disprove acquiescence 
in the trespass, and the upper town not having acquired title by pre- 
scriptive use. 

4. Equity B a-Laches will no t  defeat r igh t  t o  abatement  of nuisance 
unt i l  r ight  t o  maintain nuisance has been acquired by prescription. 

Ordinarily, an action will not be Parred by laches unless the legal right 
has been lost by delay, and injury to land caused by the maintenance 
of a nuisance gives rise to successive causes of actions, and the right to 
abatement thereof will npt be defeated unless the nuisanc? has been main- 
tained long enough to effect a change of title by prescription. 

5. Eminent  Domain A &Power of eminent  domain does no t  extend t o  
condemnation f o r  maintenance of private nuisance. 

The power of eminent domain does not extend to condemnation of 
property for unlawful purposes, such a s  the creation of private nuisances, 
which in proper instances are  subject to equitable restraint. 

6. Actions C b L 4 c t i o n  f o r  prior damages may be joined with sui t  for  
injunction. 

The right to recover damages for prior injury is nc~t essentially in- 
cousistent with injunctive relief to prevent future injury. 

7. Rfunicipal Corporations E f-Sewer system i n  this  case held not of 
such exigent na ture  a s  t o  prevent relief by abatement. 

A municipal system which discharges raw and untreated sewage into 
waters used by a multitude of people, causing irreparable, damage, is held 
not of such exigent nature as  to deny relief by abatement. 

8. Injunctions D -Whether plaintiff came t o  nuisance held important 
on  t h e  question of issuing preliminary mandatory injunction. 

The granting of preliminary mandatory injunctions is within jurisdic- 
tion of courts of equity, but they a r e  usually granted with caution, their 
purpose being to restrain the defendant from permitting his previous act 
to operate, or to restore conditions existing before the commission of a 
wrong, or to preserve the status quo, until a final de:erminatiou, and 
Held,  whether the plaintiff "came to the nuisance" h:ts an important 
bearing upon the question of whether a preliminary mmdatory injunc- 
tion should issue in a suit for abatement, although the right to permanent 
abatement would not be denied for this reason. 

9. Injunctions E +Absolute o rder  f o r  abatement  of alleged nuisance 
without a finding by a jury held erroneous. 

An absolute order for the abatement of an alleged nuisance without a 
finding by the jury that such nuisance existed is error, the question of 
the existence of the nuisance being the principal matter in dispute with 
the burden of proof on the plaintiff. 
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APPEAL by defendants from Harwood, Special Judge, at  Chambers, 
1 6  May, 1931. From HAYWOOD. Er ro r  and remanded. 

This is  an action to recorer damages for a nuisance alleged to have 
been caused by the defendants' discharge of raw and untreated sewage 
arid tannery refuse into Richland Creek from which i t  is carried into 
Lake Junaluska, the property of the plaintiffs. The  plaintiffs seek also 
a mandatory injunction to abate the nuisance and a prohibitory in- 
junction to prevent its recurrence. 

F p o n  consideration of the  pleadings, affidavits, oral testimony, and 
other evidence the court found the following facts:  

1. That  the properties known as the Southern Assembly Grounds are 
owned and possessed by the plaintiffs herein, for the uses arid purposes 
of the Methodist Episcopal Church, South. 

2. That  said properties consist of a lake, formed by means of a 
concrete dam across Richland Creek, built a t  a cost of $110,000, beiug 
a depth of from two to three feet to a depth of about forty feet, and 
corering an area of some two hundred and fifty acres of land;  a tract 
of land dirided into about twenty-four hundred building lots; areraging 
60 x 150 feet;  a nine-hole golf course; a commodious and capacious 
auditorium, with a seating capacity of thirty-five hundred;  an office 
building, housing the several administratire offices of the plaintiffs; a 
drug store and photograph shop; a boat house, containing a tea room, 
gift shop and barber shop; one hotel known as the Terrace Hotel, con- 
taining one hundred and thirty-five rooms, neatly and comfortably 
furnished; a bath house and piers; a postoffice building; a fully equip- 
ped children's playground; sites for t a o  camps for hoys and girls corn- 
pletely equipped arid arinually conducted as fo l lo~rs :  Camp Junaluska 
and Camp Cliconda, all of which has a value of $800,000. 

3. That  the plaintiffs, since said project commenced, hare  sold for 
residential and other purposes, approximately five hundred lots, upon 
part  of which there ha re  been built and coristructed one hundred and 
fifty prirately owned homes, and ten hotels and boarding houses within 
the boundaries of plaintiffs' properties. 

4. That  the Southern Assembly was chartered and organized for the 
purpose of establishing and maintaining in  Haywood County, North 
Carolina, a municipality of the Methodist Episcopal Church, assemblies, 
conferences, conventions, public worship, missionary and Sunday school 
work, orphau homes, manual trades, t raining and other operations aux- 
iliary and incidental thereto; and also a religious resort for health, rest, 
recreation, Christian work and fellowship, to the end that  those who 
from time to time might desire to secure an enlargement of vision con- 
cerning the needs of the world and the relations of the church thereto; 
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to learn by study and discussion the details of the policies by which 
such needs are to he met, and the most cfficierit methods of church work; 
to obtain inspirational and spiritual illuniiiiation for righteous and up- 
riglit living, to the clld that  those availing thcnisel~es 01' the privileges 
and ,~(Ivalitages so ofl'ered, might rcturn to their respectir. congregations 
and callillgs better prepared spiritually and intellectually to aid the 
~ o r l i  aud objects of the church in i ts  moral life as well as ill its func- 
tional a c t i ~  ities. 

5. That  the Soutliern -Issembly, the predecessor in title of the plain- 
tiffs herein, n a s  duly incorporated under c*liapter 419 of tlie Public 
L a n s  of 1909, and the plaiiltiffs h a l e  succeeded to all of the r igl~ts,  
p r ideges ,  iniinunities, ad\ antages and properties fornirrly owl~ed by 
the said Soutllern Assenibly. 

6. That  one of the primary a d  principal objects, pmposes aud ill- 
duccnlents of the plaintiffs, ant1 their predecessors, in tlie selection of the 
site of their plaut was the :~ t t r :~c t i \e  climate, the sceilic beauties of said 
location, and tlie fact that Itichlaild Creek runs tlirough ,;aid properties, 
vliicll creek has its source only six or eight miles away from said 
plant in the l l a l san~  Xoui~taiiis, at ail altitude of sonit> f i le  thvusaiid 
feet, furnisl~iilg to said plant and its surroul~cliligs na t e r  of unusual 
clearness, puri ty and beauty. 

7 .  That  tlle lake groulitls and properties of the plaintifis have all all- 
ycar-round pernialieut populatioil of tnenty-oi~e adults mtl seven chil- 
dren;  but each scasoii since snit1 plant was constructed and developed, 
prior to the institution of this actioi~, there have beell a t  Iiake Junaluska 
each year students, teachers, nlinisters arid ~ i s i t o r s  to the number of 
about 10,000 each year. 

8. That  tlie town of Wayuesrille is  a nlunicipal co-poration, duly 
iilcorporated, organized and esist i i~g under mid by virtu. of chapter 31 
of tlie Pr iva te  L a v s  of tlie State of North Carolina of I t  71, as arnwdcd 
b -  chapter 1 2 7  of the Private Laws of 1585, and other subsequelit 
amentliue~lts. Tliat said t o l ~ i i  of Waynesvilltl is a growii~g t o ~ v i ~ ,  rvitli a 
population of some 2,500 to .3,>00 pernial~cnt residents, and being a 
resort town during the several seaqoris of the year has and e l~ te r t a i l~s  a 
large number of visitors anlounting in the aggregate to some 10,000 
people alirlually, the said ton11 being situated about t t o  miles a b o ~ e  
Lake Junaluska. 

9. Tliat tlic t onn  of Hazelwood is a muriicipal co-poration, duly 
chartered, organized and existing by chapter 91 of the I 'rirate Laws of 
1905. That  the said tow11 of Hazelwood is a growing low11 and has a 
population of from 1,500 to 2.000 permane~it  residents, arid is situated 
about three miles above Lake Junaluska. 
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10. That  about the year 1901 the town of Waynesville established 
a sex-erage system for the use of its inhabitants, extending the out- 
falls of said system into Richland Creek, and thereafter, to wit, some- 
time after the  year 1921 greatly enlarged said system for the use of its 
inhabitants, and from the time said system was established up unti l  the 
present time the seyage from said town in i ts  raw state empties and runs  
into Richland Creek above the plaintiffs' lake and properties, and the 
said town of Waynesville threatens and purposes to continue to empty, 
discharge, and run  its sewage into said Richland Creek without provid- 
ing  septic tanks, disposal plants or any other methods approved and in 
general use for treating and purifying the same. 

11. That  in the year 1914 the town of Hazelwood constructed a 
sewerage system and since the construction thereof has discharged its 
sewage in a raw state into Richland Creek above the plaintiffs' lake 
and properties, and the said sewage passes through a populous part  of 
the adjoining town of Waynesville for a distance of about one and one- 
half miles. N o  complaint has ever been made by the inhabitants of 
Raynesri l le  or by the inhabitants residing near said Richland Creek 
with reference to the sewage discharged into said creek by the town 
of Hazelwood. N o  objectionable odors arise from Richland Creek as  
it passes Waynesville. S o  bacterial count of the water between Hazel- 
wood and Waynesville has been made, but it is admitted that  said creek 
is polluted to a certain extent by the sexage so discharged by the town 
of Hazelwood. KO case of infectious disease by persons residing on 
said creek has ever been brought to the attention of the authorities of 
the town of Hazelwood. That  Richland Creek, after i t  leaves the town 
of Hazelwood passes through the town of Waynesville, is about two and 
one-half feet deep and about tventy  feet wide, and runs over a rocky 
bottom composed of varying sized stones which h a r e  been washed down 
from the  upper reaches of the xvatershed. And the said town of Hazel- 
nood threatens and purposes to continue to empty, discharge. and run 
its said sewage into said Richland Creek ~ r i thou t  providing septic tanks, 
disposal plants or any other methods approred and in general use for 
treating and purifying the same. 

12. That  the aforesaid raw and untreated sewage from the said towns 
of TTaynesville and Hazelwood, combining, concurring, uniting and 
i n i s i ~ ~ g  in the ~ v a t ~ r s  of said Richland Creek, run and flow into Lake 
Junaluska, therebj- greatly polluting, contaminating and corrupting the 
waters of said creek and lake, causing the same to become filled and 
impregnated with divers noxious, poisonous, and unwholesome smells, 
fumes, vapors, odors, and stenches, and by reason thereof an offensive, 
harmful and dangerous nuisance has been created and remains in said 
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Lake Junaluska, and by reason thereof some people who have heretofore 
been in the habit of visiting Lake Junaluska and availing themselves 
of the advantages there offered have avowed their purpose to no longer 
visit said lake on account of the aforesaid unwholesome and dangerous 
conditions. 

13. Tha t  the waters of Lake Junaluska are not injurious to health 
except when used for bathing purposes, or to persons taking the same 
into his or her system; but on the  hearing evidence of medical experts 
was offered tending to show that  several persons residing and visiting 
at  said lake during the year 1930 developed skin disea3es, which was 
attributed by their attending physician to bathing in the waters of said 
lake, and on the hearing there was evidence of medical experts offered 
tending to show, that  the aforesaid conditions in  said lake greatly menace 
and endanger the health of the people residing at  and in  the vicinity of 
said lake, and there is great danger that  said condition will cause the 
spread of disease, and particularly typhoid fever. 

14. That  neither the plaintiffs nor their predecessors in title have ever 
installed a sewerage system for their own use and the use of the people 
residing at  Lake Junaluska, but have installed a system of septic tanks 
by and with the consent and approval of the State Boiird of Heal th ;  
and the court finds as a fact that  the  waters of Lake Junaluska are 
seriously contaminated and polluted by reason of the emptying of sewage 
and other waste matter therein, to which persons not parties to this 
action contribute in some degree. 

15. Tha t  where the waters of Richland Cheek flow into Lake Juna-  
luska a total bacterial count of 10,000 in  one one-hundwdth of a cubic 
centimeter is found, showing a high degree of pollution at  this point. 
Tha t  a test of water taken from the center of the lake shows a total 
bacterial count of 600 colon bacilli in one one-tenth cubic centimeter. 
Tha t  water taken from a point near one of the septic tanks of the 
plaintiffs is located on said lake shows a bacterial count of 700 colon 
bacilli in one one-tenth cubic centimeters. That  a late]. test taken on 
11 May, 1931, of a sample of water taken at  a point about four feet 
below the surface of the lake in  the immediate vicinity of the public 
bathing beach, after a bacteriological analysis shows the presence of 
colon bacilli i n  one one-hundredth of a cubic centimeter and a total 
bacterial count of 800. 

16. Tha t  prior to the year 1927 no offensive odors, fumes or smells 
were ever obserred arising from said lake, but thereafter, to wit, since 
the summer of 1927, at  all seasons of the year, and especially during 
the summer season, and more especially in  very hot weather, the odors, 
smells and stenches arising from the waters of said lake are  constant and 
are of an  extremely offensive character. 
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17. That  by reason of said offensive harmful and dangerous nuisance, 
the aforesaid noxious, poisonous, offensive and unwholesome smells, 
fumes, vapors, odors and stenches continuously ascend, and go into the 
homes, dwellings and business houses of the people aforesaid, thereby 
greatly impairing the use and quiet and peaceable possession and enjoy- 
ment of said property, and also thereby rendering said homes, hotels 
and boarding houses uninhabitable, and greatly menacing, impairing, 
injuring and destroying the health of the people residing in  said homes 
and buildings. 

18. That  the condition of the waters of said lake is  such that  the 
representatives of the State Board of Health have advised, and one of 
such representatives testified in this cause, that if said lake was to be 
continued to be used for bathing purposes i t  would become the duty of 
and i t  would be necessary for the State Board of Health to prohibit the 
use of said lake for bathing purposes. 

19. That  beginning in  the year 1912, the Southern Assembly, plain- 
tiffs' predecessor in title, commenced the construction of a concrete 
dam across Richland Creek approximately forty feet high, naar the 
present station of the Southern Railway Company a t  Lake Junaluska, 
and completed the same during the year 1913, a t  a cost of $110,000. 

20. That  prior to the creation of t he  aforesaid nuisance the waters 
of said lake were pure, clear and wholesome; that  by reason of the 
nuisance aforesaid the said waters have now become highly discolored 
and have a foul and unsightly appearance, and a loathsome and dis- 
tasteful quality, a greenish and greasy appearing scum having formed 
thereon, which when disturbed permits to arise therefrom a mist and 
steam of offensive smell and odor. 

21. The  court finds that  the necessary effect of the nuisance so created, 
if permitted to continue, will be to seriously impair the properties, and 
ultimately to totally destroy the objects, aims, purposes and projects of 
the plaintiffs, and to cause them and persons interested in said projects 
to suffer great and irreparable loss and damage. 

22. The  court further finds that  if the nuisance so created by the 
defendants, as aforesaid, is permitted to continue, it will necessarily give 
rise to a multiplicity of vexatious actions and a series of litigations. 

Upon these findings the court adjudged that  the town of Waynesville 
and the town of Hazelwood within twelve months from the signing of 
the decree fully, entirely, and completely abate and remove the nuisance; 
that  they thereafter be enjoined from emptying sewage into or other- 
wise polluting and contaminating the waters of Richland Creek above 
the property of the plaintiffs; and that  upon the installation by the 
defendants of a sewerage system by and beyond Lake Junaluska the 
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plaintiffs shall have the right or option to connect therewith without 
expense to the defendants and upon payment to them of such reasonable 
charge as may be agreed upon by the parties or their succmessors. 

The  town of Waynesville and the town of IIazelwood excepted and 
appealed. -1s to England Walt011 arid Conlpany the cause was continued 
by consent. 

T .  D. B r y s o n  a n d  A l l e y  42 A l l e y  for plaintif fs.  
X o r g a n ,  S t a m e y  CE Tl'ard for both  appe l lan f s .  
J o e  E.  Johnson  for tolcn of l ~ a z e l u ~ o o d .  

-Inaim, J. Conceding the practice that  findings of fact by the tr ial  
court, if supported by evidence, a re  not likely to  be questioned on appeal, 
tlie defe~idants say they " d l  spend no time in debatirg the correct- 
ness of the facts"; but they suggest error i n  the court's failure to find 
the facts n i t h  respect to some of their contei~tions. 

This assignment of error is  without merit. The  recold contains no 
entry of a request for the finding of additional facts and necessarily 
110 exception to the action of the court in this respect. The  request must 
have been made and refused and all assignment of error raust have been 
based upon an  exception taken during tlie trial. ;IIcLeod v. G o o t h ,  
162 N. C., 122; School  v. Peirce ,  163 S. C., 424. 

The appellaiits argue that  upon the facts as developed ,he relief to be 
given the plaintiffs, if any, must be restricted to the recovery of pecu- 
niary damages in a court of law. They contend, first, that  the individual 
plaiiitiffs sustain toward the corporate plaintiff a relation similar to  
that of a board of directors and tha t  the corporation has suffered no 
damage tha t  cannot be compensated in money. This view is inconsistent 
with the facts. The  plaintiffs have produced evidence t l a t  the defcnd- 
ants have perpetrated a civil w o n g  which annoys in the erijoyment of 
their legal rights those whorn the plaintiffs represent-not only those 
whose permanent home, though comparatively few in number, is at the 
lake, but several thousands of people who spend the sun~mer  there and 
who are entitled to the use and privilege of the water without inter- 
ference with their health and comfort. 

I t  is urged, in the second place, that  the plaintiffs have been negligent 
in the assertion of their rights and tha t  their laches re'stricts them to 
cornpensation in money. W e  do not concur in this conclusion. Let us 
concede that  the lake was built in 1913 and that  until the present action 
was instituted the plaintiffs took no legal action. Before the dam at  the 
lake was begun the town of Vaynesville contracted in writing to connect 
its sewerage system with the upper edge of the lake, or otherwise satis- 
factorily to arrange the Waynesville sewerage. I n  1913 the town mas 
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authorized by popular vote to issue $20,000 dollars for the purpose of 
complying with its contract, but the bonds have never been issued. The  
deleterious effect of the sewage on the waters of the lake became appre- 
ciable in  1927 and thereafter the  parties in several conferences tried to 
adjust their differences by establishing a sanitary district. I t  was not 
until these efforts had failed that  the plaintiffs brought this suit. 

'Ils we understand, the courts generally enforce the rule that  a plaintiff 
does riot lose his remedy by mere laches unless by delay his legal rights 
also are lost and the defendant acquires by prescription a right to com- 
mit the nuisance. The  evidence tends to  disprove acquiescence i11 the 
'admitted trespass. The in jury  resulting from a nuisance or a trespass 
upon real property is continuous in  its nature and gires successive causes 
of action as successire injuries are perpetrated. Continuous injuries 
caused by the maintenance of a nuisance are barred only by the running 
of the statute against the recurrent trespasses; and mere inaction on the 
par t  of the plaintiff will not defeat his right uilless it has continued 
long enough to effect a change of title. Galway v .  Xe tropol i tan  R. C'o., 
13  1;. R. A. (N. Y.), 788; 1 Ames, Equity Jurisdiction Cases, 600; 
S o r f h e r r ~  Pac. R. Co. v. B o y d ,  228 U .  S.,  482, 57 1;. Ed., 931. I n  
S o u f h e m  Y a c ~ f i c  Company r.. Bogert,  250 U .  S., 483, 63 L. Ed., 1099, 
the Supreme Court of the United States said this in reference to the 
doctrine of laches: "More than twenty-two years had thus elapsed since 
the nrong complained of was committed. But  the essence of laches is 
not merely lapse of time. I t  is  essential that there be also acquiescence 
in the alleged wrong, or lack of diligence in  seeking a remedy." The 
claim that  the plaintiffs by reason of laches can recover nothing more 
than pecuniary compensation is in our opinion altogether untenable. 

Fo r  these and other reasons the de fe~dan t s  ha re  acquired no prescrip- 
tive right to pollute the waters of the lake. The negotiations between 
the parties are inconsistent with the notion of adverse user for the  re- 
quired period. 20 R. C. L., 499. 

The appellants next contend that  the object of the action is the re- 
covery of damages, that they requested a n  assessment of permanent 
damages, and that  in consequence the plaintiffs' right to call for an  
abatement of the nuisance is lost. T o  sustain this proposition they cite 
Rhodes v. D u r h a m ,  165 N. C., 679 and W a g n e r  v. Conover, 200 N .  C., 
82. These cases are  not decisive of the question. I n  like manner with 
several others they apply to a n  award of damages for in jury  to  land, in 
which the measure of damages is the impaired value of the property. 
Such injury is compensable in money. I n  the former case the Court 
expressed the determinative proposition as follows: "Our decisions are 
also in support of the proposition that  where the injuries are by reason 
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of structures or conditions permanent in their nature, and their exist- 
ence and maintenance is guaranteed or protected by the power of emi- 
nent domain or because the interest of the public therein is of such an  
exigent nature t h a t  t h e  right of abatement  at  the instance of an  indi- 
vidual is of necessity denied, i t  is open to either plaintiif or defendant 
to demand that  permanent damages be awarded." 

T h e  power of eminent domain does not imply the pover to condemn 
property for unlawful purposes, such as the creation of private nuis- 
ances. Such an undertaking is subject in proper caws to equitable 
restraint. Joyce on Nuisances, 273, sec. 284. 

I t  will be observed that  the relief prayed for includes damages, and 
mandatory and preventive injunctions. A right to recowr damages for 
in jury  done prior to  the beginning of an  action is  not essentially in- 
consistent with a subsequent injunction. "A nuisance may be abated in  
the same action in which damages are recovered." Ha le  on Torts, 446. 

A system of drainage which discharges raw and untreated sewage into 
water used by a multitude of people even for a limited period caniiot 
be regarded of such an exigent nature as to deny relief' by abatement 
when irreparable damage i s  done. The  plaintiffs, therefore, ha re  not 
lost their right to insist upon an abatement of the allegcbd nuisance. 

The appellants present a more serious question in their exception to 
that  par t  of the decree which orders a permanent mandatory injunction 
without a finding by a jury that the discharge of sewage into the crcek 
pollutes the waters of the lake so a s  to create a nuisance. 

The  grant  of a preliminary mandatory injunction is, of course, 
within the prerogative jurisdiction of courts of equity. The  injunction 
is  generally framed so as to restrain the defendant from permitting his 
previous act to operate, or to restore conditions that  existed before 
the wrong complained of was committed. I t  is  sometimes issued to  
preserve the status quo  until, upon the final hearing, the court may 
grant full relief; but i t  is  usually granted with caution. Bispham's 
Principles of Equity, 558. Instances of its application niay be found in  
Te lephone  C o m p a n y  v. Te lephone  C o m p a n y ,  159 N.  C., 9, in which a 
severed telephone connection was restored pending further proceedings; 
i n  K e y s  v. All igood,  178 N .  C., 16, i n  which the deferadants who had 
disregarded an  order of court were required to restore :i ditch bank to 
its previous place; and in W o o l e n  Mi l l s  c. Land C o m p a n y ,  183 N.  C., 
511, in which the defendants who ignored orders made by a board of 
commissioners undertook by force to accomplish a n  object which they 
could not at tain by law. 

I n  each of these cases the defendant proceeded knowingly in  breach 
of a contract or wilfully in  disregard of an order of co.lrt. Bu t  i n  the 
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case before us a t  least one of the defendants emptied sewage into the 
creek before the lake was built and apparently not to evade an antici- 
pated order or judgment. The  defendants say that  the plaintiffs "came 
to the nuisance" if a nuisance exists. I f  so, the plaintiffs would not for 
this reason be denied relief by abatement, but the fact would have an  
important bearing on the question whether a preliminary mandatory 
injunction should be issued. U .  S. v. h c e ,  141 Fed., 410. 

However, in this case such an  injunction was not issued, and, i t  seems, 
was not applied for. Instead, the court embraced in  its decree an  order, 
absolute in its terms, that  the defendants within twelve months should 
"fully, entirely, and completely abate and remove the aforesaid danger- 
ous nuisance," thereby adjudging without the aid of a jury the existence 
of a nuisance, which was the principal matter i n  dispute. I n  this there 
is  error. I t  is incumbent upon the plaintiffs to establish both a right 
to be protected and an infringement of their right. Vickers v. Durham, 
132 N. C., 880; Durham v. Cotton Xills, 141 N. C., 615; Li t t le  v. 
Lenoir, 151 N. C., 415. 

There is error. The  cause is remanded for further proceedings in ac- 
cordance with this opinion. 

E r ro r  and remanded. 

STATE v. WALLACE B. DAVIS. 

(filed 15 June, 1932.) 

1. Indictment A b G r a n d  jury held properly constituted in this case 
and motion to  quash indictment was properly refused. 

Chapter 321, see. 1, Public-Local L a m  of 1919, providing that grand 
juries for Buncombe County should be drawn in July and January of 
each year for the fall and spring terms of that county and that no other 
grand juries should be drawn, is in full force and effect, C. S., 8106 
(1919), not repealing the local statute either expressly or by implication, 
and a motion, aptly made, to quash indictments on the ground that the 
grand jury was not properly constituted, in that the indictment was 
returned by the grand jury a t  terms of court subsequent to the term a t  
which it was drawn, is properly refused. 

2. Statutes C &Repeal of statutes by implication is not favored. 
The repeal of a statute by implication is not favored by the law, and a 

later statute will not be construed as repealing a former statute unless 
the repugnancy between them is irreconcilable. 

3. Indictment A d-Motion to quash on ground that  there was no evidence 
at hearing before grand jury held properly denied. 

I t  is not error for the trial judge to permit the foreman of the grand 
jury, a t  his request, to indicate by a cross-mark against the name of the 
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witness endorsed on the indictment that the witness had becn sworn and 
examined before the grand jury, and nhere the indictnient a s  returned 
and entered upon the records shows that there was evidmce a t  the hear- 
ing by the grand jury, and the defendant offers no evidence to the con- 
trary, his motion to quash on the grounds that therc was no evidence 
presented in the hearing before the grand jury is proper y denied. 

4. Indictment 0 b - Motion to quash intlictnient for duplicity held 
properly denied in this case. 

In a prosecution for making and publishing false reports of the condi- 
tion of a bank in violation of N. C. Code, 1931, sec. 2 2 4 ( ~ ) ,  an indictment 
which charges the offenses in the language of the' statute is not bad for 
duplicity, and where i t  charges the offense in a plain, intelligent and 
explicit manner it is sufficient. C. S., 4623. 

5. Criminal Law L d-Exceptions relating to count on which defendant 
was acquitted are improperly included in the record on appeal. 

Where the defendant has been acquitted on one count in the bill of 
indictment, exceptions relating thereto arc improperly included in the 
case on apwal ,  and will not be considered except in so fa r  as  they relate 
to the count upon which the defendant was convicted. 

6. Banks and J3anking I d-Proof that item of bank statement was 
false and published with knowledge and unlawful intent is suf- 
ficient. 

I11 a prosecution of an oEcer of a bank for publishing a f'alse report 
of the bank's condition in riolation of S. C. Code, 1031, see. 224(e) ,  a 
variance between the allegations and proof as to some of the items of the 
report will not be fatal nhen there is no variance with iwpect to a11 the 
items, it  being sufficient for conviction if the report as  purlished was false 
in any particular as  alleged in the indictment and wav published with 
knowledge of such falsity and v i t h  a wrongful or unlawful intent, and 
held further,  there was no crror in the trial on the courlt relating to the 
publishing of such false report and the conviction of the defendant on that 
count is upheld on appeal. 

7. Same--Rank officer verifying report must do so upon his own knowl- 
edge and not upon statements of other employees. 

The rerification of a report of the condition of a bank made by certain 
officers or directors to tlie Corporation Commission in response to a n  
official call is required to be made upon tlie knowledge of those signing 
the report and not merely upon the statements by other employees of the 
bank, and in a prosecution for publishing a false report in a newspaper 
a defendant bank official who had verified the report may not escape crim- 
inal liability upon the grounds that  he was busily engaged with other 
matters of the bank's business a t  the time of signing i t  and relied upon 
the assertions made to him by other employees a s  to its correctness, and 
signed it  without knowledge of its falsity. 

BROGDEN, J., dissenting. CLARKSON, J., concurring. 

APPEAL by defendant f r o m  Barnhill, J . ,  at Apr i l  Special  Term,  1931, 
of BUNCOMBE. NO error .  
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The defendant, Wallace B. Davis, the president, and J. A. Sinclair 
and C, i\'. Brown, directors of the Central Bank and Trust  Company, 
of dsheville, N. C., were tried a t  April Special Term, 1931, of the 
Superior Court of Buncombe County, on indictment for violations of the 
banking laws of this State. The  indictments were returned at March 
Term, 1931, and April  Term, 1931, of eaid court, respectively. Each 
indictment contains two counts, which are substantially identical, re- 
spectively, in words and in legal effect. The indictments were consoli- 
dated by order of the tr ial  court. The  defendants were tried on their 
plea of "not guilty," to the consolidated indictment. 

I n  the first count i n  the consolidated indictment, it  is charged that  
defendants ''being officers and/or directors of the Central Bank and 
Trust  Company, a banking corporation organized and existing under the 
banking laws of the State of Kor th  Carolina, with its banking house a t  
Asheville, K. C., and a t  said date receiring deposits of money, with 
force and arms a t  and in  said county and State, with intent to defraud 
or injure said bank and with the intent and purpose to deceive the 
Corporation Commission of North Carolina, its examiners and agents 
appointed to  examine the affairs of said bank, and other corporations 
and persons dealing with said bank, with respect to the true financial 
condition of said bank, on or about 18  October, 1930, unlawfully, wil- 
fully, knowingly, fraudulently and feloniously, in response to an official 
call from said Corporation Commission of Kor th  Carolina, for a re- 
port of the condition of said bank as of 24 September, 1930, did make 
(and knowingly permit to be made) a false report to said Corporation 
Commission of North Carolina, with respect to the financial condition 
of the aforesaid bank, and did knowingly, falsely, fraudulently and 
feloniously report t o  said Corporation Commission of North Carolina 
that  the overdrafts of said bank on 24 September, 1930, amounted to 
$71,704.92, when in  truth and in fact the said overdrafts on said date 
amounted to $181,840.68, and did also on said date falsely, knowingly, 
fraudulently and feloniously report to the said Corporation Commission 
of North Carolina that  the deposits due public officials on said 24 Sep- 
tember, 1930, were $5,432,039.69, when in t ru th  and in fact the deposits 
due public officials on said 24 September, 1930, were $7,294,352.98; and 
did further on said date knowingly, falsely, fraudulently and feloniously 
report to the said Corporation Commission of North Carolina tha t  the 
amount due from approved depository banks on the said 24 September, 
1930, was $2,325,382.99, when in  t ru th  and in fact the correct amount 
due from approved depository banks on said date was $153,684.10, 
contrary to  the form of the statute in such cases made and provided 
and against the peace and dignity of the State." 
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I n  the second count in the consolidated indictment, i t  is  charged that  
the said defendants, "being officers and/or directors of the Central Bank 
and Trust  Company, a banking corporation organized under the lams of 
the State of North Carolina, with its banking house a t  A:,heville, N. C., 
and on said date receiving deposits of money, with fore? and arms a t  
and in the said county and State, with intent to defraud or injure said 
bank and with the intent and purpose to deceive the Corporation Com- 
mission of North Carolina, its examiners and agents appointed to ex- 
amine the affairs of said bank and other persons and corporations deal- 
ing v i t h  said bank, on or about 18 October, 1930, unlawfully, wilfully, 
knowingly, fraudulently and feloniously did make, utter and publish 
(and knowingly permit to be made, uttered and published) in the Ashe- 
ville Times, a newspaper published in the aforesaid countj  of Buncombe, 
a false report and statement with respect to  the financial condition of 
the aforesaid bank as of 24 September, 1930, which said j'alse statement 
so published as aforesaid was to the effect that  the overdrafts in said 
bank on the said 24 September, 1930, amounted to $71,704.92, when in 
truth and in fact said overdrafts on the said date amounted to $181,- 
840.68; that  the deposits due public officials on 24 September, 1930, 
were $5,432,039.69, when in t ru th  and in  fact deposits due public offi- 
cials on said date were $7,294,352.90; that  the amount due said bank 
from approved depository banks on the said 24 September, 1930, was 
$2,325,382.99, when in  truth and in fact the correct a m o ~ n t  due on said 
date from approved depository banks was $153,684.10, and (that  the 
amount of deposits subject to check, for which the said bank was liable 
was $5,382,672.77, when in  t ru th  and in fact said amount was $2,037,- 
909.89)) contrary to  the form of the statute in such c,tses made and 
provided, and against the peace and dignity of the State." 

Certain items with respect to which i t  was charged in  the indictment 
that the  reports made to the Corporation C:ommission, and published 
in the Askeville Times, respectively, were false and fraudulent were 
climinated from the consideration of the jury, as the result of rulings 
made by the court, on motions of defendants, during the progress of the 
trial. 

The  verdict returned by the jury was as follows: 
"Not guilty, as to defendants, J. A. Sinclair and C. N. Brown; not 

guilty as to defendant, Wallace B. Davis, on the first count, but guilty 
on the second count." 

The record shows that  on the return of the verdict, questions were 
addressed to the jury by the court and answered as follows: 
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"Q. That is, guilty of unlawfully making, uttering and publishing a 
false report and statement with respect to the financial condition of the 
bank, with the intent as specified and charged in the second count? A. 
Yes, sir. 

Q. I s  this your verdict? A. Yes, sir. 
Q. So say you a l l?  A. Yes, sir." 
The verdict was thereupon recorded as returned by the jury. 
From judgment that the defendant, Wallace B. Davis, be confined in 

the State's prison for a term of not less than five or more than seven 
years, the said defendant appealed to the  Supreme Court. 

Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

R. R. Williams, A. Hall Johmton and Geo. 31. Pritchard for de- 
f endant. 

CONNOR, J. The defendant, Wallace B. Davis, before pleading to the 
indictments which were thereafter consolidated by order of the court, as 
authorized by statute (C. S., 4622), challenged their legal sufficiency by 
motions to quash. These motions were made in apt  time (8. v. Barkley, 
198 N .  C., 349, 151 S. E., 733, and S. c. Paramore, 146 N .  C., 604, 
60 S. E., 502), and properly presented t o  the court defendant's conten- 
tion that the indictments were not legally sufficient (1)  because neither 
of the indictments was returned by a duly constituted grand jury;  (2 )  
because no evidence was presented to the grand jury at  the hearing of 
the bills of indictment which were returned as '(true bills"; and (3 )  
because the counts in both indictments were bad for duplicity. The 
motions to quash were denied, ahd defendant duly excepted. On his 
appeal to this Court, defendant contends that there was error in the 
denial of his motions to quash the indictments. These contentions can- 
not be sustained. 

The question presented by defendant's first motion to quash is whether 
the grand jury which was duly drawn, sworn, and empaneled a t  the 
January  Term, 1931, of the Superior Court of Buncombe County, was 
a duly constituted grand jury a t  the March Term, 1931, and a t  the 
Bpril  Term, 1931, of said court. The indictments show on their face 
that they were returned by the  grand jury a t  these terms, respectively. 
I t  was admitted that  no grand jury was drawn, sworn or empaneled at  
either of said terms, and that both the indictments were returned at  
said terms by the grand jury which was drawn, sworn and empaneled 
at  January  Term, 1931. 

I t  is provided by section 1 of chapter 321 of the Public-Local Laws 
of North Carolina, 1919, that "the grand juries drawn in the Superior 
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Court for the county of Buncombe in J u l y  and Janua ry  of each and 
every year hereafter shall be and constitute the grand jury for each and 
every term of the Superior Courts where a grand jury is authorized by 
the law for the fall and spring terms held i11 said county, and no other 
grand jury shall be d r a n n  during said fall and spring terms." This  
public-local statute, applicable by i ts  terms only to Buncombe County, 
was ratified on 4 March, 1919, and became effective from and after its 
ratification. The  statute has not been repealed or modified, and is now 
in full force and effect. The contention that  the statute was repealed 
by section 8106 of the Consolidated Statutes of North Carolina, 1919, 
cannot be sustained. The language of said section doe3 not show ex- 
pressly or by necessary implication, that  i t  was the ir~tention of the 
General Assembly to repeal the statute. I t  shows the contrary. Repeals 
by implication are not favored by the law, and i t  i s  the policy of the 
courts to aroid such construction unless repugnancy between a subse- 
quent statute and one of prior date be irreconcilable. Lumhrr ( ' 0 .  1 % .  

Welch, 197 N. C., 249, 148 S. E., 250. 
There was no error in the action of the court in permitting the fore- 

man of the grand jury, a t  his  request, after the return of the indictment 
a t  April Term, 1931, to indicate by a cross-mark against the name of 
the witness endorsed on the indictment that  said witness l ad  been sworn 
and examined before the grand jury. S. v. Avant, 202 3-. C., 680. The  
indictment as returned and entered upon the records of tke court showed 
that  there was evidence a t  the hearing of the bill by the  grand jury, upon 
which the bill was returned as a "true bill." Defendant offered no 
evidence to the contrary, nor did he  contend that  the witness whose 
testimony was received by the grand j u r y  as evidence was disqualified. 
S. T .  Sultan, 142 N .  C., 569, 64 S. E., 841; S. v. L e v y ,  200 N.  C., 
586, 158 S. E., 94. 

The crime charged in the second count of the conso1id:~ted indictment 
upon which the defendant was convicted, is defined by statute. N.  C. 
Code, 1931, sec. 224(e). The  language of these counts is i he  language of 
the statute. F o r  this reason the indictments are not bad for duplicity. 
S. v. Leeper ,  146 N.  C., 655, 61 S. E., 585. The charmge against the 
defendant which he was required,  to  answer by plea, was stated in  a 
plain, intelligible and explicit manner. This was sufficient under the 
statute. C. S., 4623. 

The issue between the State and the defendant involving the guilt or 
innocence of the defendant of the crimes charged in  the indictment, was 
properly raised by defendant's plea of "not guilty," after h is  motions 
to quash, and his  motions addressed to  the discretion of the court, had 
been denied. This issue was submitted to the jury  upon evidence which 
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tended to sustain the contention of the State that defendant is guilty 
on both counts contained in  the consolidated indictment. The jury 
acquitted the defendant of the charge made in  the first count, and con- 
victed him of the charge made in the second count. Exceptions by the 
defendant to the admission of evidence and to instructions of the court 
to the jury, pertinent only to the tr ial  on the first count, were im- 
properly included in the case on appeal, and have not been considered 
on this appeal except in so f a r  as they are directed to matters which 
have some relevancy to the trial of the charge contained i n  the second 
count. These exceptions, when thus considered, and the exceptions 
which are directly pertinent to matters involved in the  trial of the charge 
contained in the second count, are overruled. I t  is needless to discuss 
them. We find no error in the trial for which the defendant is entitled 
to a reversal of the judgment, or to  a new trial. There was evidence, 
competent and admitted without objection, tending to show that the 
defendant, with a wrongful and unlawful intent, published and per- 
mitted to be published in the Asheville Times a false and fraudulent 
statement of the financial condition of the Central Bank and Trust 
Company, of which he  was president. This under the law of this State 
is a felony. Conceding but not deciding that  there was a variance be- 
tween the allegations in the indictment and the proof, mith respect to 
some of the items as alleged in the second count of the indictment, such 
variance was not fatal, for the reason that there was no variance be- 
tween the allegations in the indictment and the proof with respect to all 
the items. The court correctly instructed the jury that if they should 
find beyond a reasonable doubt that the statement of the financial condi- 
tion of the bank as published in the Asheville Times by the defendants, 
was to their knowledge false in  any particular as alleged in  the indict- 
ment, and was published with a wrongful and unlawful intent, as the 
court had instructed the jury, they should return a verdict of guilty on 
the second count; otherwise, not guilty. 

The defendant as a witness in  his own behalf testified as follows, mith 
respect to the reports made by him to the  Corporation Commission and 
published in the Asheville Times: 

"That is my signature on the report referred to in this trial as Ex- 
hibit P-86. The first time I ever saw that report was on the morning 
of 1 7  October, 1930. I saw it and heard i t  read in the directors' room 
in the bank. I went from my office to the bank not knowing that the 
report was coming up  at  that  time. I went in and sat down. I noticed 
that they were reading the report. I was called out to answer a tele- 
phone call. When I returned, the report had been read, and turned 
over to the secretary of the committee. Tha t  i s  the first time I eyer 
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saw the report. I hardly read the report a t  all. I just barely said 
good morning to the gentlemen in the room when I entered. I was 
called out, and did not know that  Dr.  Sinclair and Mr. Brown had 
signed the report. I never a t  any time discussed the report with either 
of them. Neither was present when I signed the report. The  next time 
I saw the report was on the morning of 18 October. Mr. McCants 
brought i t  to me on the morning of the 18th and apologized for bring- 
ing it to me. H e  said Mr. Bradford, the cashier, was not available, and 
that they had to get the report published in the Ashel-ille T~mes,  as 
the Corporation Commission had wired from Raleigh, jacking us u p  for 
not filing and publishing the report. I said to Mr. McCants, 'Give it 
to me, and let me sign it.' I signed the report and handed i t  back to 
him. I did not read one item of the  report. I was busy. I relied on 
Mr.  McCaiits, the auditor of the bank." 

Attached to the report as published in  the Bshe~il l~? Times is an  
affidavit signed by the defendant, i n  which he says under oath, that  the 
report i s  t rue  to the  best of his knowledge and belief. 

The defendant's testimony, as a witness in  his own behalf, shows 
a t  least that  he did not know whether the report which he verified by 
his oath was true or not;  tha t  all that  he knew mas that  an  employee 
of the bank stated to him that  it was a true report oE the financial 
condition of the bank as of 24 September, 1930, as shown by its records. 
The  statute requires that  reports made by a bank to the Corporation 
Commission of its financial condition, i n  response to offi14al calls, shall 
be verified by the oath of its president, vice-president, cashier, secretary 
or treasurer, and in addition thereto by the oaths of two directors, and 
that  summaries of such reports, so verified, shall be published in a 
newspaper published in the place where the bank is locatcd. Section 61, 
chap. 4, Public Laws of North Carolina, 1921, as amended. N.  C. 
Code of 1931, see. 228(b). T h e  statute clearly contemplates that  the 
officer of the bank who verifies the report shall do so upon his o~i-n 
knowledge, and not merely upon a statement made to kim by an em- 
ployee of the bank, that  the report is t rue according to the records of the 
bank made by other employees. I n  the instant case, there was evidence 
tending to show that  the records of the bank were false, not only to 
the knowledge of the defendant, but also because of his express direc- 
tions to employees of the bank to that  effect. 

There was no error in the tr ial  of this action, resulting in the con- 
viction of the defendant on the second count. H e  does iiot complain, of 
course, that  the jury acquitted him on the first count. The  judgment is 
supported by the verdict of guilty on the second count and is affirmed. 

N o  error. 
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BROGDEP;, J., dissenting: C. S., 222(b) requires the proper officers 
of a bank to file a report with the Corporation Commission on a form 
prescribed by the Commission, showing "under appropriate heads the 
resources, assets and liabilities of such bank" and "in a form prescribed 
by said Corporation Commission a summary of such report shall be 
published in  a newspaper." Thus, i t  is to be observed that  the statute 
does not require two reports, one for the Corporation Commission and 
the other for a newspaper, but only one report. The "summary" to  
be published in a newspaper is the same report that is made to the 
Corporation Commission. Obriously a false statement or report cannot 
be published in a newspaper unless and until a false statement or report 
has been made. 

The  defendant was indicted upon two counts, one for making a false 
statement or report with intent to deceive the Corporation Commission 
and other corporations and persons dealing with the bank, the other 
for publishing in a newspaper in dsheville a false report for the purpose 
of deceiving the identical parties named in the first count. The  jury said 
by its verdict that  the defendant was not guilty upon the first count but 
guilty upon the second count. I n  other words, the verdict declared 
that the defendant had not made a false report to the Corporation Com- 
mission, but that  when the "summary" of said report had been published 
in a newspaper, he was guilty of a felony. To state the proposition 
baldly, the publication of a true report lands the defendant in the peni- 
tentiary for a substantial period of time. 

The verdict was wholly a t  variance and expressly contrary to the 
following instruction of the tr ial  judge: "If you should find the de- 
fendant not guilty as  to the making of said report, in the way and 
manner charged in  the bill of indictment, then, they would not be guilty 
of publishing or permitting it to be published for they would have no 
knowledge of its falsity." That  is to say, the judge expressly and 
unequivocally charged the jury tha t  if the defendant should be found 
not guilty on the first count, he would therefore not be guilty on the 
second count. I t  is  t rue that  in subsequent instructions to  the jury a 
different and contrary charge was given. Which of the conflicting and 
antagonistic instructions did the jury follow in  its deliberations? I f  
they followed the first instruction above quoted, i t  mas the duty of the 
trial judge to discharge the defendant upon the rendition of the verdict 
of not guilty on the first count. I f  they followed subsequent instructions, 
the verdict can be upheld. However, this ~ o s i t i o n  does not help the 
State for the reason that this Court has held in an unbroken line of de- 
cisions that  a jury is  not required to steer a boat through the troubled 
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waters of conflicting and contrary instructions, or to lapse into the 
language of theology: "to separate the sheep from the goats." 

The case has been thoroughly debated and considered, and it would 
serve no useful purpose to draw out the discussion, but I am still 
wondering how i t  comes about that  a citizen can be sent to the peni- 
tentiary for causing t o  be published in a newspaper in  3sheville a false 
report that  was never made or become a felon for publishing in a news- 
paper a report which a jury has found by its ~ e r d i c t  to be true, after a 
long and tedious trial. 

CLARKSOK, J., concurring: I concur in the able opinion of N r .  
Jusfice Connor. I n  answer to the material part  of the dizsenting opinion 
of JIr. Justice Brogden, I may say that  this matter has recently been 
discussed by the Supreme Court of the United States by X r .  Justwe 
Holmes i n  Durn 2'. C. S., 32 Sup. Ct., 189. I n  that  opin on X r .  Holrnes 
declared that  "Consistency in the verdict is not necessai'y. Each count 
is ail indictment, lie said, ill regard as if it  were a sepalsate indictmelit. 
I f  separate indictments had been presented against tlw defentlant for 
possession, for sale, and for nlaintcnance of a nuisancc~ and had bcen 
separately tried, the same evidence being offered in supl)ort of each, an  
acquittal oil one could not be pleaded as r e s  judicata. Where the offenses 
are separately charged in the counts of a sil~gle indictment, it was said, 
the same rule must hold, nor can it he inferred that  the jury was not 
conviliced of the defendant's guilt,  because it reached different verdicts 
on different counts. That  the verdict may have been thr, result of com- 
promise or a mistake on the part  of the jury, said X r .  Holmes, mas 
possible. But, he held, nevertheless, that  verdicts cam ot be upset by 
speculation or conjecture, or inquiry into matters of the character 
desc.rihecLn United States Law Review, April, 193" 11. 215; S.  v. ii'isk, 
183 N. C., 696. 

L. S. BLADES, JR., V.  GCRSET P. HOOD. C O M I ~ I ~ S I O X E R  0 7  BAXKS,  OX RE- 
LATION OF SAVINGS BANK ASD TRUST COAIPANP OF ELIZABETH 
CITY, AND W. 0. CRURIP, LIQUIDATIXG AGEST. 

(Filed 16 June, 1932.) 

1. Receivers A *Equity has original power to appoint and instruct 
receivers. 

Courts of equity h a w  original power to appoint recei~ers for insolvent 
corporations, and to instruct the receivers in the performance of their 
duties, and the custody of the receiver is the custody of the lam. 
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2. Banks a n d  Banking H c-Commissioner of Banks is  statutory re- 
ceiver a n d  may be allowed to exercisc certain powers not  s ta ted i n  
statute. 

The Commissioner of Banks, a s  successor to the Corporation Commis- 
sion in the liquidation of insolvent banks, is a statutory receiver, and 
chapter 215, Public Lava  of 1931, provides that  C. S., 1208, relating to  
receivers shall apply to the liquidation of insolvent banks when not incou- 
sistent with section 218(c), and upon the insolvency of a bank the Com- 
missioner of Banks is given possession and the right to possessiou of all 
prowrty, rights, etc., with certain enumerated powers together with such 
incidental powers as  are necessary to a sale of the insolvent bank's assets, 
3 C.. S., secs. 218(c), ( e ) ,  but the functions of the Commissioner of Banks 
a re  not limited to the yrovisions of section 218(c), and the courts of 
equity have inherent power to permit the Commissioner of Banks to 
exercise the functions of a chancery receiver in matters which are  not 
inconsistent with his statutory duties. 

3. Same-Courts of equity nhiy allow Commissioner of Banks t o  pledge 
bank's assets fo r  loan from Reconstruction Finance Corporation. 

The effort of the Federal Congress to aid closed banks in time of 
financial stringency has glven rise to an emergency not foreseen when 
our State banking la\\s were revised, and a court of equity has inherent 
yo\+er to permit the Comrnissiouer of Banks to pledge the assets of an 
insol\ent banli to secuie a loan from the Federal Reconstruction Flnancc 
C o r ~ ~ r a t i o n ,  but the right to so borrow money and pledge the assets is not 
absolute, but must be determined by the court uIxn inquiry into all the 
facts, including those relating to the condition of the banli and the terms 
imposed for the gropoaed loan' iri tlic court's administration of justice 
among thobe having a l~ecuniary interest in the aft'airs of the bank, the 
court letaining control m d  supervisio11 of the Conimisbioner 11 ith respect 
to all matters involved in the loan. 

APPEAL by defendants f r o m  Small, J., a t  Chambers  i n  El izabeth City, 
3 May, 1936. F r o m  P a s ~ u o ~ a x r c .  Reversed and  remanded. 

T h i s  is  a n  action t o  enjoin the defendants f r o m  borrowing money f r o m  
t h e  Recoristructiori F inance  Corporat ion arid pledgiiig assets f o r  t h e  
purpose of hastening t h e  payment  of dividends to  the  creditors and 
depositors of the Savings B a n k  and  Trus t  Company of El izabeth City. 

T h e  plaiiitiff alleges t h a t  pr ior  to  19 December, 1930, the  Savings 
B a n k  and  T r u s t  Company was a n  active banking inst i tut ion organized 
and  existing under  the  l a ~ ~ s  of N o r t h  Caro l ina ;  t h a t  he  owns fifteen - 
shares of t h e  capi tal  stock, each of the  p a r  value of fifteen hundred 
dol lars ;  t h a t  on the date  above given t h e  bank mas closed and taken 
over by t h e  Corporat ion Commission f o r  t h e  purpose of l iquidat ion;  
t h a t  i t  h a s  since been i n  process of liquidation and  is  now i n  the 

possession a n d  under  the  control of the  Commissioner of Banks, suc- 
cessor t o  the Corporat ion Commission, who intends and  th rea te l~s  to  

borrow $350,000 f rom the  Reconstruction Fiilance Corporat ion and  
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to pledge all or a large par t  of the assets of the bank as security for 
the loan;  that  there is no authority in law to procure the loan or to 
pledge the assets; and that  if the defendants accomplish their purpose 
the plaintiff and other stockholders will be irreparably damaged. 

The defendants filed an  answer admitting their purpose to borrow 
the money and to pledge the assets of the bank and asserting that  this 
course is an  appropriate and needful par t  of their duties in the adminis- 
tration of their trust. They allege that  they have complied with the 
requirements of the Act of Congress, and that  the loan of the  proposed 
amount or of such amount as the corporation will lend, instead of 
injuring the plaintiff and other stockholders, will afford relief to those 
whose money and investments are now in  assets which cannot imme- 
diately be liquidated. 

The tr ial  court enjoined the defendants from borrowing the money 
and from pledging the assets of the bank, and the defendants excepted 
and appealed. 

Il'orth $ f lorner for plaintiff .  
T h o m p s o n  & W i l s o n  and Connor & Hill for defendants.  

ADAMS, J. On  22 January,  1932, the Congress of the United States 
approved "An act to provide emergency financing facilities for financial 
institutions, to aid in financing agriculture, commerce a n l  industry, and 
for other purposes." The act created a body corporate under the name 
of "Reconstruction Finance Corporation," upon which i t  conferred 
power to make loans to banks, including loans secured hy the assets of 
any bank that  is closed or in process of liquidation, and to aid in such 
liquidation upon application of the receiver or liquidating agent. All 
loans must be adequately secured, and the corporation may take over 
or p r o ~ i d e  for the administration and liquidation of any collateral 
accepted by i t  as security for loans. 

The right of the corporation to lend money to those who are in charge 
of a closed bank is not i n  controversy; the contested point is whether 
the defendants have the legal right to borrow money from the corpora- 
tion and to secure payment by pledging the assets of the bank. 

Persons, companies and corporations transacting the business of bank- 
ing within this State pursuant to its laws were formerly under the super- 
vision of the Corporation Commission. I t  was the duty cf this Commis- 
sion through the Chief State Bank Examiner and other agents to enforce 
and execute all State laws relating to banks; and to  this end i t  was em- 
powered to promulgate appropriate rules, regulations, and instructions. 
I t  was authorized to take possession of the business and property of 
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any bank that disregarded prescribed statutory requirements, and in such 
case, or in  the event of insolvency, to apply to the courts for the appoint- 
ment of a receiver whenever the interests of creditors, depositors, or 
stockholders called for such appointment. Under the direction and or- 
ders of the court the receiver took over the assets, made collections, 
disposed of or compounded doubtful debts, sold real and personal prop- 
erty, paid dividends, and when necessary enforced the personal liability 
of stockholders. The bank remained under the supervision of the Cor- 
poration Commission, but the receiver was subject to the orders of the 
court. Pub. Laws 1921, chap. 4, secs. 16, 17. 

There are numerous cases in  which courts of competent jurisdiction 
apply equitable remedies which have for their object the  prevention, 
rather than the redress, of injuries. One of the familiar cases is that  
of an  insolvent corporation, the title to whose property rests in the 
receiver, when appointed, for the purpose of executing the trust. Pants 
Co. v. Ins. Co., 159 N. C., 78. The receiver is an  officer of the court 
and is amenable to its instruction in  the performance of his duties; 
and the custody of the receiver is the custody of the law. Simmons  v. 
Allison, 118 N.  C., 761; Pelletier v. Lumber Co., 123 K. C., 596; 
Greenlief v. Land Co., 146 N .  C., 505. Courts of equity have original 
power to appoint receivers and to make such orders and decrees with 
respect to the discharge of their trust as justice and equity may require. 
Skinner v. i2laxwel1, 66 hT. C., 45; Lasley v. Scales, 179 N. C., 578. 

I t  was presumably upon this theory that the Legislature provided in 
the Public Laws of 1921, chapter 4, section 19, "That article ten, chap- 
ter twenty-two, of the Consolidated Statutes relating to receivers (C. s., 
1208), when not inconsistent with this act, shall apply to receivers 
appointed hereundern--i. e. the receivers referred to in chapter 4, sec- 
tion 17 of the act of 1921. 

At the session of 1927 the General Assembly amended section 17 of 
the act of 1921 by providing that whenever a bank became insolvent the 
Corporation Commission should take charge of the business and assets 
for the purpose of liquidation. The provision for the appointment of a 
receiver was repealed. Pub. Laws 1927, chap. 113. But section 19, 
supra, which retains Article 10, chapter 22, was neither repealed nor 
materially modified. 

I n  1930 all the powers vested in the Corporation Commission with 
respect to banks were transferred to the Commissioner of Banks, and 
former laws relating to banks and banking were conformably amended. 
Pub. Laws 1931, chap. 243. KO provision is made for the appointment of 
a receiver, but section 19, above cited, Laws 1921, chap. 4, 3 C. S., see. 
218(e), was stricken out and reenacted in the following words: "Article 
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ten, chapter twenty-two of the Consolidated Statutes relating to re- 
ceivers, when not inconsistent with the provisions of section 218(c), 
shall apply to the liquidation of insolvent banks." Pub.  Laws 1931, 
chap. 215. 

Section 218(c), prescribes certain rules by which the  liquidation of 
insolvent banks is to be effected. The  Commissioner of Eanks  shall take 
possession of the bank, its assets and its business, and shall retain 
possession until the bank is authorized to resume busin~ss,  or until its 
affairs a re  liquidated, or unti l  the surrender of possession is ordered 
by a judge of the Superior Court under the provisions of this section. 
Any bank may place its assets and business under the control of the 
Commissioner of Banks for  liquidation, but no bank ishall make any 
general assignment for the benefit of its creditors save by turning over 
i ts  assets to the Commissioner. 

After he takes possession of a bank the Clommissionei. must file with 
the clerk of the Superior Court a notice of his action and his reason 
thercfor, a i d  this notice shall be equivalent to a summons and com- 
plaint against the bank in  an  action in the Superior Court. H i s  pos- 
session of the bank shall operate as a bar to any attachment or other 
legal proceeding against the bank or i ts  assets; no lien oil its assets shall 
be acquired; and every transfer or assignment thereaftsr made by the 
bank shall be roid. Any bank deeming itself to be aggr i3~ed may apply 
for an injunction, and the judge may dismiss the appliration or enjoin 
further proceedings. Permission to resume business n a y  be allowed 
by the Commissioner on approred conditions. 

The Commissioner is given the possession and the right to the posses- 
sion of all tlle property, rights, and pririleges of the bank for liquidation 
and sale, togethcr with such incidental po\\ers as  are necessary to a 
sale. H e  must give bond, file an inventory, notify claimants, accept or 
reject claims, file reports, provide for unpaid and unclaimed deposits, 
and finally make a full settlement of his trust. 

Subsection 7 of section 218(c) in par t  provides: "Upon taking posses- 
sion of the assets and business of any bank by the Conlnlissioner of 
Banks, the Conlmissioner of Banks, or the duly appointed agent, is  
authorized to collect all moneys due such bank, and to do such other acts 
as are necessary to conserve its assets and property, and shall proceed to 
liquidate the affairs thereof, as hereinafter provided. The Commissioner 
of Banks, or the duly appointed agent, shall collect a1 debts due and 
claims belouging to such bank, by suit, if necessary; and, by motion in  
the pending action, and upon authority of an order of the presiding 
or resident judge of the district may sell, conlpromise or. compound any 
bad or doubtful debt or claim, and may upon such order, sell the real 
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and personal property of such bank on such terms as the order may 
provide or direct, except that, where the sale is made under power 
contained in any mortgage or lien bond or other paper wherein the 
title is retained for sale and the terms of sale set out, sale may be 
made under said authority. Upon the motion made, the bank or any 
person interested may be heard, but the judge hearing the motion shall 
enter such order as in his discretion will best serve the parties in- 
terested." 

From the foregoing synopsis of section 218(c) the plaintiff deduces 
the conclusion that  the Commissioner of Banks is not an  officer of any 
court; that  his duties are imposed and his  powers are  prescribed by 
the Legislature; that  he exercises functions independently of the courts 
and is subject to judicial supervision only in  the few instances set 
forth in  this section. I t  is  contended that the powers enumerated in 
subsection 7 do not include the right to borrow money or to pledge 
the assets of the bank. 

I t  may be granted that  there is authority in support of the plaintiff's 
position if the functions of the Comnlis6oner of Banks are  restricted 
to the provisions of section 218(c). I n  an  opinion delirered on 26 
April, 1932, the Supreme Court of Utah considered the question whether 
under the laws of that  State the Commissioner of Banks was authorized 
to borrow money from the Reconstruction Finance Corporation and to 
mortgage or pledge the assets of the bank as security for the loan. Riches 
v. Hadlock, e t  al., Pac.  (2nd),  . The decision of the Court is faror-  
able to the argument made by the plaintiff in the case before us;  but 
while the powers conferred upon the Commissioner of Banks in the two 
states are in several respects impressively similar there is a marked 
divergence with respect to an important fact. The laws of Utah pro- 
vided in express terms that  no receirer should be appointed by any court, 
and in its opinion the Supreme Court of Utah observed: "By the statute 
referred to it is clear that as to banks and banking institutions the 
Legislature in such case took from the courts or attempted to do so, 
their time-honored equity or chancery prerogatives in the appointment 
of receivers and in directing and controlling them as officers of the 
court." Also i t  was remarked that the commissioner's custody of the 
property was not, as is the custody of a receiver appointed by the court, 
the custody of the court. 

I n  enacting the banking laws of North Carolina the General Assem- 
bly declined to interfere with the "chancery prerogatives" of the courts 
and retained Article 10, chapter 22, C. S., 1208, relating to the appoint- 
ment of receivers, making i t  applicable to the liquidation of insolvent 
banks when not inconsistent with the provisions of section 218(c). 
Code, 1931, see. 218(e). 
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Under our laws the Commissioner of Banks exercises functions form- 
erly exercised by a receiver appointed by a court of equity. I n  a case 
recently decided his predecessor, the Corporation Commission, was held 
to be a statutory receiver. I n  re l 'ms t  Co., 198 N. C., 583. We do not 
conceive i t  to have been the intention of the Legislature to take from 
courts of equity their inherent power to pcrmit the Commissioner of 
Banks to exercise the functions of a chancery receiver in matters which 
are not inconsistent with his statutory duties. The  present is  a case 
calling for the exercise of equitable jurisdiction. An emergency has 
arisen which was not foreseen or i n  the contemplation of the General 
Assembly when our banking laws were revised. The  emergency has its 
origin in an  effort of the Federal Congress to aid closed hanks in a time 
of financial stringency; and we are  unable to perceive any adequate 
reason for denying the defendants an  opportunity to apply to the proper 
court for  the proffered relief. The right to borrow money and to pledge 
the assets is not absolute; i t  must be determined by a sourt of equity 
in  its administration of justice among those who have rt pecuniary in- 
terest in the affairs of the bank. The court may i n q u ~ r e  into all the 
facts, including those relating to the condition of the bank and the terms 
imposed by the corporation for the proposed loan, retaining the control 
and supervision of the Commissioner with respect to all matters in- 
volved in the loan as in like manner with any other chrmcery receiver. 
The  whole matter may  be inquired of in the pending action and upon 
such amendments to  the pleadings, if any, as  may be necessary or 
expedient. The  judgment of the Superior Court is reversed and the 
cause is remanded. 

Reversed and remanded. 

HENRY B. PRIDGEN ARD UNITED STATES FIDELITY AND GUARANTY 
COMPANY v. ATLANTIC COAST LINE RAILROAD COMPANY AND 

CAROLINA DELIVERY SERVICE COMPANY V. ATLANTIC COAST 
LINE RAILROAD COMPANY. 

(Filed 15 June, 1932.) 

1. Master and Servant F *Insurer is subrogated in amount of award in 
recovery against tort-feasor and employee is entitled to  excess. 

An insurance carrier who has paid and is continuing t o  pay the award 
to an employee under the provisions of the Workmen's Compensation 
Act is entitled to be subrogated to the rights of the ~,mployee against 
the tort-feasor whose negligence caused the injury to the extent of the 
amount paid under the award, and an action against such tort-feasor 
is maintained primarily for the benefit of the insurance carrier and the 
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amount of the recovery should be applied first to the reimbursement of 
the insurance carrier and the excess, if any, should be paid the injured 
employee. 

2. Same--Tofifeasor by answering complaint adopted theory of recovery 
alleged i n  action by employee a n d  insurance carrier. 

Where an action is brought against a tort-feasor in the name of an 
injured employee and the insurance carrier who had paid and was con- 
tinuing to pay the award under the Compensation Act, and the complaint 
alleges in effect that recovery is sought by the insurance carrier for its 
own benefit only to the amount of the award, and by the employee for 
the excess, if any, and the defendant tort-feasor does not demur to the 
complaint but calls upon the insurance carrier to disclose the amount 
i t  has paid: Held., the defendant is deemed to acquiesce in and adopt 
the theory of liability set up in the complaint. 

3. Trial  C -Consolidation of actions held not  e r ror  i n  this  case. 
The consolidation of an action by an employee to recorer for personal 

injuries sustained in a collision between the truck he was driring and the 
defendant's railroad train with an action by the employer for damages 
to the truck is held not error, the two cases h a ~ ~ i n g  arisen from the same 
injury and practically the same defenses having been interposed. 

4. Railroads D +Evidence of negligence of railroad company held suf- 
ficient i n  this  action for  damages from collision at crossing. 

Where the evidence tends to show that a railroad company backed cars 
over a crossing a t  night without a light thereon, or a flagman a t  the 
crossing, and that  the cars were moving a t  a speed in excess of that  
allowed by the town ordinance and struck and injured the plaintiff, and 
that no warning by signal or bell was given, it  is sufficient to be submitted 
to the jury on the issue of the railroad company's negligence, although 
the plaintiff could have seen the approaching cars in ample time to have 
avoided the injury had i t  been light. 

5. Trial C a-Exceptions t o  remarks of counsel held untenable i n  this  
case. 

In an action against a tort-feasor to recover damages sustained by an 
employee who had been compensated therefor under the provisions of the 
Compensation Act, a n  exception to remarks of plaintiff's counsel that 
the employee would receive all amounts recovered over the amount of the 
award paid by the insurance carrier will not be sustained when such 
remarks were made in answer to remarks of the defendant's counsel that 
the insurance carrier was the party really interested and was thtb (11le 
pushing the suit. 

6. Appeal and  E r r o r  K c-Petition f o r  new trial for  newly discovered 
evidence is  refused i n  this  case. 

Newly discovered evidence on appeal is not sufficient for the granting 
of a petition for a new trial when such evidence tends only to establish 
a contradiction by a witness of his own testimony given upon the trial 
and there is other testimony to the same effect from other witnesses. 

STACY, C. J., took no part in  the consideration or decision of this case. 
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CIVIL B C T I O S ,  before Swlall, J., at  J u n e  Term, 1931, of LEXOIR. 
I n  the Pridgen case it \I as alleged that  I'ridgen, a young man in the 

eniploy of tlie Carolina Ilelirery Scrrice Coinpany, was seriously and 
pcrniane~itly i ~ i j m e d  on d l  December, 1919, resulting from a collisioil 
between a truck dr i rcn  by him and the train of drfend:nt railroad. I t  
XI-as further alleged that  the illjury occurred in the city of' ICinston n h t x  
the track of defendaiit crosscd at grade Tcrnon Arenue in said city. 
I t  n a s  further alleged that  the in jury  ocrurred a t  6 3 0  o 'clo~k in  the 
morni i~g when i t  was dark, and that the defendaiit backed a train orer 
said crossing n-itliout a natcliman or light upon the train or box ear, 
and a t  n rate of speed in escess of fire miles per hour in riolation of an 
ordiila~ice of the city of ICinston. I11 the ilmtll parngrcpll of the com- 
plaint the coplaintiff, United States Fidelity and Guaranty Company, 
alleges that  it i l l su rd  the Carolina Delivery Service C'oulpany, the cm- 
ployer of Pr idge~l ,  "against liability for cornpe~lsation to its employees, 
and as insurance carrier of said employee under the prxis ions  of said 
Compensation , k t  lias paid the plailltiff I'ridgen, and is now payilig the 
plaiiltiff Pridgen, compeilsatioii for loss of services in coniplialice wit11 
said act. That  by virtue of said act, and ebpecially seciion 11 thereof, 
saitl Ciiited States Fidelity and Guaranty ('onipany ha:; bccome subro- 
gatcd to the right of recovery of the plaintiff Pridgen against the de- 
fenclant for damages, as hereinhefore alleged, until saitl United States 
Fidelity and Guaranty Company shall be repaid nhaterer  amount. to- 
gctlicr n i t h  attorney fees and costs, to he fised by tllc Compensatioli 
Commission as  provided by said act, as it sllnll have paid out on accou~it 
of injuries sustained by said Pridgen-and said Pridgen is entitled to 
wliatcver amount he may recover in this action over and above what is 
to  he paid saitl United States Fidelity and Guaranty C ompaiiy." 

The defendant filed an answer denying any and all acts of licgligence 
and pleading contributory ilcgligence. 

i2nswering the allegations of tlie complaint with wference to the 
rights of tlie United States Fidelity and Guaranty Comp:my, the defend- 
ant says: " I t  has not sufficient knowledge or information to form a 
helief except as alleged by the plaintiff, and the defentlant calls upon 
the plaintiffs to make due proof of the relation of the plaintiff, United 
States Fidelity and Guaranty Company, to the plaintiff, Henry Pridgen, 
in respect to the matters complained of in this action; and further, to  
disclose to the court the amount that  it is now paying the plaintiff, 
Henry  Pridgen, in compensation for loss of services and the total amount 
of compensation which i t  is legally required to pay." I n  the second 
action the Carolina Delivery S e n i c e  Company alleged that  i t  owned 
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the truck in which tlie plaintiff, Pridgen, was riding a t  the t ime of the 
injury, and tliat said truck was totally.destroyed by the negligence of 
defendant, and prayed damages in the sum of $1,150. The defendant 
filed an answer denying all allegations of negligence. 

The  cases were consolidated a t  the trial, and issues of negligence, 
contributory negligence and damages were submitted in the two cases. 
The  jury awarded Pritlgen tlie sum of $13,083.33, and also awarded the 
Ik l ivery  Serr-ice Company the sun1 of $300 for damage to the truck. 

I n  the Pridgrn case it was adjudged: " I t  further appearing to the 
court tliat the plaintiff, United States Fidelity and Guaranty Company, 
has made payment to the plaintiff, Henry B. Pridgen, pursuant to the 
aforesaid ana rd  of tlie Iiidustrial Commission; and, i t  further appear- 
ing to the court that under the provisions of section 11 of the TTork- 
men's Compensation Act the plaintiff, United States Fidelity and 
Guaranty Conipany, insurance carrier for the said employer of the 
plaintiff, Henry  Pridgen, is subrogated to the rights of said plaintiff 
and his employer, Carolina Delivery Service Company, to the extent of 
such amount as it shall l i a ~ e  paid or d l  pap under the said award 
of the Industrial Commission of Sor t l i  Carolina, to the plaintiff, Henry  
I3. Pridgen, including tlie amount of any hospital bill, medical or other 
expenses, as set out in said award and as  provided by the aforesaid 
T\'orkmen's Compensation Act. I t  is, therefore, ordered and adjudged 
tliat the iuterwt of the plaintiffs, United States Fidelity and Guaranty 
Company aild Henry  13. Pridgen, as betneen themselves in and to this 
judgnlent shall be as follows: That  said United States Fidelity and 
Guaranty Company shall be entitled, out of the proceeds of this judg- 
m ~ n t  1v1ie1l collected, first to be reimbursed for any and all sums and 
amounts ~vhicll it  map h a r e  paid out to the said Henry  B. Pridgen, or 
for his benefit. uilrler and pursuant to any award of the Industrial 
Commission, including the final a v a r d  in said case, plus such amounts 
as are paid by it for reasonable expenses and attorneys' fees, wlien 
approved by the Commission, and the said Henry  B. Pridgen shall be 
entitled to the balance of said judgment, when collected." 

The evidence tended to show that  on 21 December, 1929, the plaintiff 
was working for the Carolina Delivery Service Company and eugaged in  
hauling by truck moring picture films from Beaufort to Raleigh. The  
tracks of defendant cross Vernon Avenue in Kinston a t  grade. On each 
side of Vernon Avenue, but not on the right of way of defendant, are 
certain factory and other buildings. The  plaintiff, Pridgen, driving the 
truck and t r a d i n g  eastwardly, approached said crossing. H e  said:  "I 
slowed down to a standstill and looked both ways to  my right and left, 
and then I just did creep on until I was struck by the train. . . . I 
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(lid not see the train until after I was struck. I did not hear any bell 
ring nor any wl~ist le blow. I did listen and I looked. . . . I think 
i t  was a box car that  struck me. There mas no light on the box car. It 
was a shifting train. My  lights on the truck were burning. I did not 
observc any ~ ra t chman  at a11 a t  the crossing, and there was no n atchrnaii 
there. N o  oiie a t  all gave me any warning of the shifting train. I did 
~ i o t  see any light on the train or in the hands of any oncl before or after 
I was injured." Pridgen further testified that  i11 his o ~ i n i o n  the train 
was moring over the crossing between fifteen and twenty miles an  hour. 
H e  further testified that  i t  was dark a t  the time lie approached the cross- 
ing. Al witness for plaintiff, Pridgen, testified that the first track a t  the 
crossing, t rawl ing east. is a sidetrack, and that it is about 5 5  feet from 
the cet~ter  of tlie sitle track to the center of the main line track. H e  
said:  "If you sliould look north when you get in the open space be- 
tween the first side track and the main line track you could observe a 
train all right and be able to stop if xou had good brakes if t rawling a t  
:I reasoilable rat? of speed before you reached the main line track. I 
tliiiik you could observe a train a t  that poi i~ t  between the first sitle 
track and the main line track a t  least a mile up  the track looking north." 
The plaintiff was injured on the rnain line track. There mnq other 
testimony from vitness for plaintiff that  it  is about 50 or 60 feet from 
tlie first side track to the main line track. A h o t h e r  witneys for plailitiff 
testified that  "after you approached this crossing going east, ~rhei i  you 
are within ten feet of the first side track, you can see 200 feet to tlie 
north u p  the main line, and on the right you can see all the way down 
about a quarter of a mile." 

The defendant offercd evidence tending to show that  it was guilty of 
110 negligence, arid that  the real cause of the in jury  x a s  the contribntory 
negligence and recklessness of the plaintiff, Pridgen. 

From the j u d g m e ~ ~ t  rcndered the defendant appealed. 

Tl'hifaXer d A l l e n ,  R. G. m'atl ,~+ns and W a l l a c e  cf? TYhi'e for  p l a i ~ ~ f l ~ f ~ .  
Rouse  K- Roztse fo7- d e f ~ n r l a ~ t  f .  

B ~ o c n h a ,  J .  S e ~ e r a l  questions of law arc presented by this nppcal, 
to wit : 

1. Can mt ilijurctl employee, after receiring an award for hue11 in- 
jury from the Industrial Commission, and an insurance carrier paying 
such award, maintain all action for damages against :in alleged fort- 
feasor? 

2. Were the cases properly consolidated ? 
3. Should the actions ha re  been nonsuited? 
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4. Did the trial judge commit error in  permittiiig counsel for plain- 
tiff to argue to the jury that the plaintiff, Pridgen, would receive noth- 
ing unless the verdict awarded damages in excess of the amount paid by 
the insurance carrier ? 

The first question must be answered in the affirmative. B r o w n  v. 
R. R., 202 N. C., 236; Phifer v. Berry, 202 N .  C., 388. I n  the Brown 
case, s u p m ,  the Court said: "It  is also provided by the statute that  
where a n  insurance carrier has paid the conlpensation awarded to the 
injured employee, or to his personal representative, the insurance car- 
rier shall hare  the same right to maintain an  action against the third 
person, as that conferred by the statute on the employer. I n  either 
case, the action is prosecuted not in behalf of the injured employee, or 
of the persons who are designated as beneficiaries of the recovery, under 
C. S., 160, but in behalf, primarily, of the employer or of the insurance 
carrier. The amount recovered is applied first to the reimbursement 
of the employer or of the insurance carrier for such sums as may have 
been paid by either of them to the employee or in case of his death 
to his personal representative. Only the excess, if any, is payable to 
the injured employee, or to such persons as may be entitled thereto." 
Tha t  is to say, the injured employee has no cause of action for the 
identical amount awarded and paid to him hy the employer or insurance 
carrier, but if the damages exceed the identical amount so paid, the 
injured employee, or his personal representative ill the event of death, 
is entitled to receive the excess. Moreover, in the case a t  bar in the 
ninth paragraph of the complaint the carrier alleged that  it was only 
entitled to recover the amount actually paid by virtue of the award, 
and that ally excess shculd be paid to the plaintiff, Pridgen. I11 effect, 
such allegation declares that the carrier is bringing the suit for its own 
benefit for the amount expended by it under the award and for the 
benefit of Pridgen for the excess. The defendant does not demur to the 
complaint or to said allegation, but calls upon the plaintiff in the action 
"to disclose to the court the amount that it is now paying the plaintiff, 
Henry Pridgen, in compensation for loss of services and the total amount 
of compensation which i t  is legally required to pay." Consequently, the 
defendant acquiesced in and adopted the theory of liability set up in the 
complaint. 

The second question is also answered in the affirmative. Both cases 
grew out of the same injury and practically the same defenses were in- 
terposed. The general subject of consolidation is discussed by McIntosh 
Xorth Carolina Practice and Procedure, pp. 536 and 539. I n  illustrating 
the application of the principle of consolidation, the author says: 
"When two or more plaintiffs brought different actions against a rail- 
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road for damages growii~g out of the same ilegligclit act, tlie actions were 
consolidated for coilvenience of trial," etc. 

I'llc third question must be answered in the ~ ~ c g a t i r c .  'Tlic tlt .ft.l~~lui~t 
iusists that  the evitleiice of the plaintiff diwloses b q o ~ ~ c l  que.tio11 tlltrt 

11isii the plaintiff reached the side track 11e had all u~lobstructed 1 isioi~ 
of more t l~a i i  a mile, and tha t  i iot~\i thstandiug such u~iol)structetl visiou, 
he riloled on across the track for inore tllari fifty feet to tlie riiaii~ l i i ~ e  
trxrk where tlie in jury  occurrid. I f  i io t l~ i i~g else appeared, the position 
of dcfelltlailt noulcl be souiicl arid the plaintiffs ought to go out of court 
by virtue of application of the principles a~inouncetl ill E l l e ~  v. R. R., 
200 N. C., >27, 157 S. E., 800, a i d  tlie line of cases of nhich that case 
is typical. But  son~ctl i i l~g clw does appear. There 1s el i de lm that  the 
clcfcwtlai~t as backii~g cars over the crossiug ill the iiiglit time n i t l ~ o u t  a 
light t l i e r e o ~ ~  or a nntcliman or flag1ri:iii to g i ~ e  w:~ri~ing.  Morco~er  
there n a s  evidei~ce that  tlic train n as being opcratrtl :it n 5peocl in cs- 
cess of that  prescribed by a valid ordinai~cc of the c ty of Kiusto~l,  
and that  no signal by bell or nhist le n a s  gi-\ ell by tllc approachiiip 
train. I t  has been llcld in illany cuses in  this State t l ~ n t  it is  a rlegligent 
; ~ c t  to back a train over n crossing "witllout a light if it  n a s  dark, or 
vitliout :I f lng~i~all  if it  lras  lot." Y a i X c v  c. R. R., 181 S. C., 95, 106 
s. H., 755. 

,, l l lc  f o u r t l ~  i-hw il~uht be a ~ ~ s \ w r e d  ill tllc ueguti\e. Tlie recwrtl b? 
I\ l~icl i  appellate. courts arc, bound shows the follon i i ~ g  : "During tlw 
course of nrguilleiit . . . by couilsel for defendant, ~:ounsel . . . 
argued that  tlie plaiiltiif, Pridgeil, was not the real ii~tcrested par ty :  
tliat Pritigcii 7vas paid by the insural~ce coinpuny uuder tlie Workmcri's 
('onipcilsatioll ALct, a i ~ d  that the iiisurallce comp:ii~y wa: tlie rclal inter- 
wted party :iiid tl~cx one pushing this suit. Tlie abo\ e argu~i ie i~t  by coun- 
v l  for defc~ldant illatlc ~ ~ i t h o u t  objection of couui-1 for plaintifi. 
That  thereafter in Y C ~ ~ ~ O I I S C  to :rrgumeiit by counsel for defend:tiit, 
. . . cou~isel for Pridgc~il, over the objectioii and excrptioi~ of counsel 
for dcfcntlant, r c d  to tlw jury . iect io~~s 30 and 41 of tllr TVorkrnei~'. 
Conlpe~isation Act, a d  stated to the jury that under the law that  the 
il~surailcc~ coiilpally uoul(1 not 1~ i~~ tc re s t ed  to a greatel. esteiit than a 
iliasirnuin sum of $6,000, . . . and that the insurance comlmny conltl 
onlj- he subrogateti to :I i~iasirliuiii of said amoulit, . . . and tliat 
:~iiything recovered ox er  $6,000 would not go to tllc ilisurancp iXompaiiy, 
and that ai~ytl i ing recovered over a 1 ~ 1  ahole the amount pait1 by the 
ilisurailcc coiiipaiiy under the 1:iw m s  the property of pl: intiff, Pr idgel~ .  
Coui~sel argued that plai~it iff ,  Pridgen, mas an iiitercsted party and all 
actual party, ancl n a s  entitled to recowr anlytliillg in escess of what 
tlie insuraiice conlpaljy paid Pridgeii, a~l t l  reccire notlling if nothing 



N. C.] S P R I X G  TERN, 1932. 6 9 

i11 excess of what the iilsurance company had paid Tvas recovere~i." I t  is 
manifest that  counsel for  all parties were debating before the jury the 
distribution of the proceeds of the recovery if damages were a~varded, 
and the argument of counsel for plaintiff was in the nature of a reply 
to an argument proffered by the defendant. Consequently the cit~fendm~t 
has no j'ust ground for complaint. 

There are certain other exceptions which have not been overlookc~l, 
but they do not warrant  an upset of the judgment. 

The defendant files a petition for a new tr ial  for newly  disco^-ered 
evidehce. I n  substance the newly discorered evidence is contained in 
the affidavit of G. W. Bray. This  man n a s  a witness for the plaintiff 
at the tr ial  and testified unequivocally that  the plaintiff Pridgen "worketl 
for the Service Company at the same time I was. I know his reputatiou 
and it is  good. . . . I know that  the company employed X r .  Pridgen 
through me." I n  all affidavit filed 28 February, 1932, Bray swore "that 
at no time was Henry  B. Pridgen so employed and he was never paid 
any sum whatsoever by this affiant or the company for services." I t  is 
obvious that  the witness Bray in substance declares that  his .nor11 
testimony a t  the trial was false. The  standards prescribed for tleter- 
mining whether the proposed newly discovered e d e n c e  will ~i arrant  a 
new trial are contained in Brown v. Sheets, 197 N. C., 268, 148 S. E., 
233. The proposed evidence tends only to coritradict or impeach or 
discredit a former xitness a t  the trial, and hence such evitlence does 
not meet the test prescribed by law. I f  the alleged false testimony was 
the only evidence of the employment or the sole evidence supporting the 
cause of action, a different question would be presented. Sce XcCot l  c .  
Jus t i ce ,  199 N. C., 602, 195 S .  E., 452. 

No error. 

STACY, C. J., took no part  in the consideration or decision of this case. 

STATE v. R. H. STANSELL. 

(Filed 15 June, 1932.) 

1. Homicide C +Mere violetion of safety statute through want of due 
care is not culpable negligence when not likely to result in death. 

The breach of a statute enacted for the safety of the public is negli- 
fienee per se, but culpable negligence implies more than a lack of precau- 
tion or the exercise of ordinary care, and in a prosecution for man- 
slaughter an observance must be made between the intentional violation 
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of a safety statute and negligent failure to observe its provisions, a person 
intentionally violating such statute resulting in death to another being 
quilty of ulanslaughter a t  least, or if he violates such xa tu te  with reck- 
less disregard of the consequences or with heedless in(liff'erence to the 
rights of others, when injury to  others might have ber,n foreseen as  a 
probable result, such violation would constitute culpable negligence, but 
where the statute is violated merely from want of clue care and the viola- 
tion under the circumstances is not likely to result in death or bodily 
harm, such \%lation would not constitute culpable neg1i;:ence. 

2. Samt-Inst~~urtion i n  this case as t o  culpable negligcr~ce held erronc- 
OUS. 

Where tlie driver of a n  automobile exceeds the speed limit or drives on 
the wrolig side of the road, not intentionally or recklessly, but merely 
through failure to esercise due care, and thereby prosinately causes the 
death of another, he would not be culpably negligent unless in the light 
of the attendant circumstancrs his neqligence was likely to result in death 
or bodily harm, and where in a prosecution for manslaughter there is 
evidence of violation of statutes regulating such matters, N. C. Code, 2617, 
2618, and that  the violation proximately caused the death of another, an 
instruction which is suscrptible of the construction that the mere viola- 
tion of tlie statutes would be sufficient for conviction f such violation 
proximatelj caused death, is erroneous, and a new trial will be awarded 
on appeal, but if the defendant was driving while intcsicated or reck- 
lessly, N. C. Code, 2 6 1 ( 4 4 ) ,  (45), ( 4 6 ) ,  such violation in itself would 
constitute culpable negligence. 

A P I ~ I ~ L ~ L  by tlefeiidant f r o m  Stack, J., a t  Sovember-llecenlher Term,  
1931, of l 3 r  s c o m m .  

Thr. defendant was indicted f o r  tlie ~ n u r d e r  of -11111 Smi th ,  her  death 
resultiiig f r o m  the  collisiorl of 'automobiles on a highway, but  he  was 
prosecuted only on a charge of manslaughter .  H e  w ~ s  convicted of 
manslaughter and f r o m  t h e  judgment pronounced lie appealed up011 
assigned error .  

T h e  State's evideiice tended to establish the following circumstances. 
T h e  collision occurred a mile  o r  more f rom Asherille on tlie highway 
between Asherille and  Hendersonville. E a r l e  Campbell,  J o e  McCormick, 
Miss Plemmoas,  and  Mrs.  S m i t h  mere i n  a P lymouth  coupe, n h i c h  had  
only one seat. McCormiek was driving, t h e  deceased a t  h i s  sidt>, Camp-  
bell a t  her  r igh t  wi th  the  Pleminons g i r l  i n  h i s  l ap .  At 30 :30 a t  night  
they lef t  ,lslieville going i n  t h e  directioll of Henderso~~ville-"Just 
dril-ing around." T h e i r  speed was between th i r ty  and t hirty-fire miles 
a n  liour aiid they were on the  r igh t  side of t h e  road. T h e y  heard  t h e  
defendant's car,  a n  Oldsmobile, coming f rom t h e  direct Lon of Hender-  
sonrille t ravel ing a t  the  r a t e  of fifty or s ixty miles a n  liour. McCormick 
turned t o  t h e  r ight ,  t h e  r igh t  f r o n t  wheel of t h e  coup(. being off t h e  
parement .  T h e  defendant's ca r  struck the  coupe a t  01. near  the l ~ f t  
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door, turned it over, and stopped thirty-five steps a m y .  The door flex 
open, Campbell slid the Plemmons girl fell out, and XcCormick and 
the deceased were thrown out. The deceased lived twenty or thirty 
minutes after the collision. 

The paved part of the road is twenty feet in width with a black 1i11e 
in the middle. A wheel of the defendant's car broke down and there 
mas a "scratched mark on the pavement" on the defei~dant's left side of 
the black mark. 

For  the defendant there was evidence tendiug to show that  the facts 
were as follo~m. H e  was returning from Greenville, S. C., to Asherille 
with his wife and baby. The lights of the  coupe were appareiitly on his 
side of the road and his car was on the right side of the line. The cars 
came together; one of the front wheels of the defendant's car came off, 
the brakes were knocked loose, and the car made a quick swerve to the 
left, causing the "scratch" on the road. H e  mas not driving more than 
thirty-five miles an  hour;  the coupe was running "quite fast." H e  pulled 
as f a r  to the right as he could without going into the ditch, and after 
the impact mas unable to stop his car because the brakes had been 
broken. 

There mas e~idence  that  UcCormick "acted like a man that was 
drunk," and that he and Campbell had been convicted of a breach of 
the liquor law; also that the defendant did not seem to be ~ ~ o r m a l .  

Ilttorney-General Brumrt~itt and Assistant Attorney-General Seawell 
for the State. 

Charles B. XacRae, Johnston d Homer and Robert R.  I?c!ptolcls for 
defendant. 

E DAMS, J. ?'lie conimon-law definition of involulltary nialislaughter 
includes unintentional homicide resulting from the performance of an 
unlawful act, from the performance of a lawful act done in a culpably 
negligent manner, and from the negligent failure to perform a legal 
duty. 8. v. Satterfield, 198 N.  C., 682. The definition is material in 
its bearing upon the criminal responsibility of a person who kills another 
in the breach of a statute intended and designed to prevent the infliction 
of personal injury, as may be seen by reference to some of the more 
recent decisions. 

The case of S. v. Tankersley, 172 N .  C., 955, presented the question of 
liability for involuntary manslaughter at  common law-unintentional 
homicide following a negligent omission of duty. I n  that case it was 
said that in order to hold one a criminal there must be a higher degree 
of negligence than is required to establish negligent default on a mere 
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c i ~ i l  isbue. ;1nd that in order to a corivictioii of iliroluntary man- 
slaugllter, attributable to a negligent omission of duty w21eii tiigaged 
111 a la~vful  act, it  innst be shown tha t  a homicide was not improbable 
u n t l ( ~  all the facts esiste~it  a t  the time aild which should reasonably 
hnvc an iiiflunlce aiicl effect 011 the coilduct of the person charged. 

The la\\ of inroluiltary ~ilal~slnugliter has been applied to cases ill 
vliicli 111juy or dcatli rcsultcd froin the rollision of niotor ~ e h i c l e s  
operatcd ill ~ ~ o l a t i o l l  of a statute desigilecl to secure personal safety. 
Oilc of tlie f i n t  is S. 2 % .  X c I c c t . ,  17.5 X. C., 761. I t  is there held that  if 
t l ~  act 1s ;L T 101atio11 of a statute i~~teiitlctl and desigliec! to prevent in- 
jury to thc person alitl is  111 itsclf dangerouq, and d e , ~ t h  cnsues, the 
1)(~rmu violating tlie statute is guilty of riial~slaugliter, alltl that  while 
the ~ ~ c g l i g c ~ ~ c e  l l~ust  be sonietl~ing more thau is required in a civil action 
tllc qncstioi~ of linbility should bc subnlittcd to a jur? in a c r i ~ n i i ~ a l  
1)robwution if tllc ~icgligcxnt act n as likely to lrotlucc dcatli or great 
bodil- harm. 

111 A'. 1 .  G't t r y ,  I50  F. C., 697, it is said:  "Tlw pri i~ciple is g e n c r a l l ~  
statrd ill tlie textbooks that  'if onc persol1 causes the d w t h  of m~other  
by an  act nllich is  ill riolation of l a n ,  it IT ill be inanslaughter, although 
liot bllowli to be n i l fu l  01. ii~teiitiolial' (McClnil~ Cr. L., Vol. I, sec. 
N;), or tliat wlien life 11:is been takcli 111 the perpetratio11 of any wroilg- 
ful or uiil;~\\ ful  act, the s l a ~ e r  nil1 be deemed guilty of one of the grade< 
of cdpable  liornicidt, ~~o tn i th s t and ing  the fact that d1~at21 was unin- 
tcutio~lal :111tl collateral to the act done (33 R. ('. L.. 543) ; but on 
c,lo;ci, c ~ a ~ ~ i i ~ l : ~ t i o ~ l  of the authority, it  will be stvm tlil t the respoiisi- 
I~illty for a death is sometimes made to t1cl)eiltl 011 w h e t h , ~  the u~ l lnn fn l  
a r t  i, ~tzrrlzr~i~ i ~ z  sr  or malurn 1rrohi l i l fum,  a disti~ictioli ~iotcd and dis- 
cubwd in h'. c. I J o ~ ~ u ~ ,  139 N. e., 5%. I t  is? h o ~ v e ~ w ?  practically 
: ~ g ~ ~ c . d ,  nitllout regard to thir distinction, that if the act is a violatioli 
of a statute i~ltc~itlctl alld tlesigned to preT crlt in jury  to lie pc2rson, and 
iq ill itsrlf cl:~~igerous, and cleat11 elisucs, the persoii r io la ' i~ ig  the statute 
i, guilty of mans1:iugllter a t  least, and under some circumstaiicrs of inur- 
tlw. The principle is  rccoguized in S. 1 % .  1101f012, ~ICJJIX,  a~l t l  i n  8. c. 
Il'urncrge, 138 N. C., 5G9; AS'. 1.. L i m ~ ~ ~ t l ~ .  146 K. C., 650, aud S. 1 . .  

7 '7dl i t zger ,  162 S. C., 620, and has brwi clircctly applied to death< 
cnubed I)y ru~ in ing  ~utomobiles at  all uiilanful speed. 111 2 R. CI. L.. 
1 2 l 2 ,  tlie author c2itc.s sereral authorities in support of the tcxt tliat O I H ~  

~ ~ l i o  nilfully or ncgl ige~~t lg  drives an  auton~obilc on a ljnblic street a t  
:I proliibitetl rate of speed, or in a niamier expressly forbidden by statute, 
: I I I ~  illereby causes the dcatli of another, niay bc guilt,g of homicide; 
ant1 this is true, although the pcrsoli n h o  is recklessly c r i ~ i n g  the nin- 
chine uses, as soon as  lie sces a pedestrian in danger, e ~ e y v  effort to 
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avoid injuring him, provided that  the operator's prior recklessness was 
responsible for his inability to control the car and prevent the accident 
which resulted in  the death of the pedestrian." 

The  case is  cited in S. v. Rountree, 181 N .  C., 535, ill which it is 
remarked tha t  culpable negligence under the criminal law is such reek- 
lessness or carelessness, resulting i n  injury or death, as imports a 
thoughtless disregard of consequences or a heedless indifference to the 
safety and rights of others; also that  if one is engaged in an unlawful 
and dangerous act, which is  itself in violation of a statute designed 
to prevent in jury  to the person, and death ensues, the actor will be 
guilty of manslaughter a t  least. The  principle i s  restated in several 
subsequent decisions. S. z'. Jesszip, 183 N. C., 771; 8. z'. Suclderfit ,  
184 S. C., 753; S. v. C'rutchfield, 187 N .  C., 607;  S. z.. Leonard, 195 
S. C., 242;  S. v. Palmer, 197 S. C., 135. 

The  difficulty of attaining perfection in defining "culpable negligence" 
is apparent, but it is agreed that  the  words necessarily imply something 
more than a lack of precaution or the exercise of ordinary care. An 
instruction to the jury merely in  the words of the latter proposition is  
not sufficient; i t  should explain wherein the distinction consists. Ordi- 
nary negligence is based on the theory that  a person charged with negli- 
gent conduct should have known the probable consequenres of his ac t ;  
culpable negligence rests on the assumption that  he knew the probable 
consequences but was intentionally, recklessly, or wantonly indifferent 
to  the results. With  respect to the breach of a statute enacted in  the 
interest of public safety a basic concept may involve the di~tinctioil 
between the intentional violation of the statute and the negligent failure 
to  observe its provisions. I f  a person driving a motor vehicle upon a 
highway intentionally violates the prorisions of statutes regulating the 
operation of motor vehicles upon the public highways of the State and 
thereby proximately causes personal injury or death he is deemed to be 
criminally culpable and in the one case is guilty of assault and battery 
and in the other manslaughter. I f  he acts in violation of a positive 
statute and his violation is the direct cause of the injury or death, the 
intent may be implied, although it is ultimately a matter for the jury 
to determine under instructions given by the court. Such person would 
likewise be criminally culpable if he operated a motor vehicle upon 
a public highway in violation of the statutes and such violation dis- 
closed a reckless disregard of consequences or a heedless indifference to  
the rights and safety of others and reasonable foresight that  injury would 
probably result. S. 2'. Agnew, 202 N .  C., 755. Bu t  if he did not violate 
any of these statutory provisions intentionally or recklessly but failed to 
observe them merely through a want of ordinary care he would not 
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be held to culpable negligence unless the prohibited act was in itself 
daligerous-i. e. likely under the circumstances to result in death or 
bodily liilrm. S. v. ,llcIcer, supra; S. v. Gray, supra. T h e  instruction 
in  rrference to driving a t  excessive speed which was approved in S. v. 
G a d ,  177 X. C., 595, must be considered i11 co~mectioll with evidence 
teiidii~g to show intent and recklessness. 

The statute provides that  when one motor vehicle shall rueet another 
on the public highway the driver of each of them shall reasonably turn  
to the right of the center of the highway bo as to pas; without inter- 
f e r ~ n c e ;  that  in no event shall the speed exccled forty-fivcb miles an hour ;  
tliat i t  shall be unlawful for any person \ ~ h i l e  under the influence of 
intoxicating liquor to drive any vehicle upon the highways of the State, 
or for any ~ C ~ S O I I  to clrire a motor reliiclr upon the lligli~vays recklessly 
or a t  n rate of speed greater than  i s  yeasonable and proper. S. C. Code, 
1931, secs. 2617, 2618, 2621(44), 2621(46). ,I violation of these pro- 
1 isioris is a niisdenleaiior. Section 2599. 

Alfter  rcferriilg to evidei~ce tending to show the defei~clant's violatioil 
of these sections tlie court gave the followiug instruction to which the 
defelidant excepted: "The charge is that  he was violatjilg one or niore 
of these provisions of the law of North Carolina tliat were passed for 
the benefit and protection of the traveling public. To violate any of 
then1 is made criminal, ant1 therefore it is culpable or criminal negli- 
gence for ailyolie to violate any of those laws of the highway. Xow, in 
this case if you find froin the evidence beyond a reasonable doubt tha t  
tlie defendant was violat i i~g either or any of these provisions of law that  
1 have called to your attention a t  the time of the collisioii and that  such 
riolation of law on his part  caused the collision and thereby caused the 
death of Mrs. Smith, then he would be guilty of manslaughter a t  least." 

The collision occurred on a public highway. I f  tlic defendant a t  that  
time, in violation of law, was operating his car recklessly, as recklessness 
is  defined a t  common law or by statute, Laws 192i,  chap. 148, sec. 3, 
Code, 1931, see. 2621(45), or was operating his car while under the 
influence of intoxicating liquor, and rail irito the other car and thereby 
proximately caused the death of one of rhe occupants, 11e was guilty of 
manslaughter a t  least. But  if he exceeded the speed limit, or drove' on 
the wrong side of the riiarked line, not intrntionally ol recklessly, but 
merely through a failure to exercise due care and thereby proximately 
caused the death lie would riot be culpably negligent unless in the light of 
the attendant circumstances his negligent act was likely to result in death 
or bodily harm. This, as we read the record, is one of the positions 
taken by the defendant and there are phases of the evidence which tend 
to support his theory. The  court, it  is true, informed the jury that  the 
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act must be "more than an  ordinary matter of neglect, more than an 
ordinary tort"; but without further expIanation the charge was open 
to the construction that  a slightly negligent act might be deemed culpable 
in the discretion of the jury, or that  negligence simpliciter met the 
test of criminal responsibility. We arevof opinion that  the defendant is 
entitled to  a 

New trial. 

I N  THE MATTER O F  DOROTHY JEAN SHELTOX. 

(Filed 15 June, 1932.) 

1. Adoption A -Where mother of minor child is not a party to adop- 
tion proceedings order of adoption is void as to  her. 

An order of adoption of a minor child when the mother of the child is 
not a party to the proceeding is void as to such mother notwithstanding 
the amendment to C. S., 185 by chap. 171, Public Laws of 1927. 

2. Parent and Child A c-In this case held: mother of illegitimate cluld 
was entitled to its custody as against respondents. 

The parents of a child have a natural right to its custody and control, 
but this right is not absolute and is subject to modification where the 
interests of the child clearly requires it, but the mother of an illegitimate 
child, if a suitable person, is entitled to the custody of the child even 
though there be others more suitable, and where, in a habeas corpus 
proceeding brought by the mother of an illegitimate child for its custody, 
the court finds that such mother is a person of good character and has 
since married, but that her husband was not the father of the child, and 
that the mother and her husband are willing and able to take care of the 
child, and that the order of adoption secured by the respondents was 
void as to the mother because she was not a party to the proceedings, and 
there is no finding that the mother had forfeited her rights by abandoning 
the child or was not a suitable person for its custody: Held,  an order 
granting the custody of the child to the respondents is error and will be 
reversed on appeal, the finding of the court that it was to the best in- 
terests of the child that it remain with the respondents not being con- 
trolling in view of the other findings. 

APPEAL by Effa Burnette, petitioner, from ,Stack, J., at  J anua ry  
Term, 1932, of HAYWOOD. Reversed. 

This  is a proceeding on the return to a writ of habeas corpus  issued 
upon the petition of Effa Burnette. 

The  petitioner is the mother of Dorothy Jean  Shelton, who is now 
about three years of age. She was born in the city of Asheville, N. C., 
on 28 February, 1929. At  the date of her birth, her mother, the peti- 
tioner, was not married. Soon after her birth, the petitioner with her 
infant child went to the home of the respondents, E. P. H a y n e ~  and 
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his wife, ,1111y Haynes, im the town of Callton, X. C., where she and 
the said child remained until the child was about s i s  months of age. 
During this time, the petitioner by her services ill the home of re- 
spondents, earned her board and lodging for herself a d  child. -it the 
end of six months, tlie petitioner left tlie home of tlie respondents and 
returned to the city of   she^-ille, where she has since resided. She  left 
her infant child in  the custody of respondents, because a t  that  time she 
had 110 home into which she could take the cl~ild.  From time to time she 
visited the child in tlie home of the respondents, and at all times has 
manifested her interest and affection for her. 011 12 September, 1931, 
the petitioiler n as married to Harold Burnette, in the cil y of Asheville, 
and lion- resides in  said citv with her husbaild. Both she and her 
husband, n.110 is not the father of Dorothy Jean  Sheltoil, a re  able and 
rilliiig to provide a suitable hoiiie for tlie child, where she will be under 
the care and in the custody of her mother, the petitionel. 

The respondents have refused to surrender tlie child to the petitioner, 
coiitei~ding that t h ~ y  have the right to her custody undei~ and by virtue 
of an order of adoption, made by the clerk of the Superior Court of 
Hay~vood County, on 4 June,  1929, in a proceeding instituted before 
said clerk by the respondents for tlie adoptioii by them of said child. 
The  petitioner, the mother of said child, ~v\-r~s not a party to said pro- 
ceeding, and alleges in her petition that  for that reason the order under 
~vhich the respondents claim the right to t h ~ ?  custody of Dorothy Jean  
Shelton, is yoid. 

The respondents in their answer to the petition, admit, tha t  the peti- 
tioner v a s  not a party to the proceedings in ~vhich  the ostler of ado*tion 
undcr which they claim the right to the custody of the child, mas made, 
but allege that  said proceeding was instituted a t  the request and said 
order v a s  made with the consent of tlie petitioner. Tlley allege that  
relying upon said order, they have had tlie care and custody of said 
child, and that  both the respondents are now greatly attached to her, and 
desire to retain her in their custody, that  they may fully perform their 
duty to said child. 

After hearing the evidence offered by both the petitioner and the 
respondents, the court rendered judgment as follows : 

"This cause coming 011 to be heard before his Honor A. 31. Stack, 
judge presiding, and holding said term of court, and the  same being 
heard upon the petition filed by E f f a  Burr~et te  for the possession of 
Dorothy Jean  Shelton, under a writ of habeas corpus issued, in said 
cause, and upon the answer filed by the respondents, E. :P. Haynes and 
Amy Haynes, and after hearing the petition and answw, and all the  
evidence offered by both the petitioner and the respondents, the court 
finds the following facts, to wit :  
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"That in the month of February, 1929, petitioner gave birth to an 
illegitimate child, the same being the child in  question, i n  the Xission 
Hospital i n  the city of dsheville; that  thereafter, the said mother and 
child were brought to the home of respondents in the town of Canton, 
when the child was about a month old; that petitioner gave her name a t  
said time as Mrs. Shelton, but later it was ascertained that  her true 
name was Effa Metcalf; that  said Effa Metcalf remained in the home 
of said respondents most of the time until August, 1929, when she went 
away and left the child in the care, control and custody of the respond- 
ents; and that  since said date, the said Effa Metcalf, now Mrs. E f fa  
Burnette, has not contributed anything to the support and maintenance 
of said child, except a few clothes and some presents. 

"That on 12 September, 1931, the said Effa Metcalf married Harold 
Burnette who is not the  father of said child; that  she and her said 
husband are now residing in  West Asherille; that  her said husband has 
regular employment with Allport Storage Company, and makes ap- 
proximately $25.00 per week; that  the petitioner has employnient, and 
is making $12.50 per week; that  the said petitioner and her husband 
have no property except about $50.00 in moiler. The  court finds as a 
fact that  the said Effa Burnette is a woman of good character a t  this 
time, and also that her said husband is a man of good character, mld 
that  both said parties are regular churcli attendants. 

"The court further finds as a fact that  the said E. P. Haylies and his 
\life, -1111~7 Haynes, are people of excellelit character; that  they live in 
the town of Canton, K. C., and are worth approximately the sun1 of four 
to fire thousand dollars; that  they have a good home and l i ~ e  near good 
schools and churches. The court finds as a fact that for almost three 
years the said respondents have taken care of, provided for, lookel after 
and rendered everything necessary to the conlfort, healtli and happiness 
of the said Dorothy Jean  Shelton. 

"The court further finds as a fact that the said 1\11.. alid Mrs. E. 1'. 
Haynes have been married about 65 years, a i d  h a w  110 childre11 of 
their own; that they are very fond of said child, and love it as if it 
were their own, and the court finds as a fact that  they arc well qualified 
both morally and financially to have the pernia i~el~t  care, tuition a i ~ l  
control of the said Dorotliy Jean  Shelton. 

'(The court further finds as a fact that  the said E. I'. Haynes and his 
wife, Amy Haynes, instituted a proceeding ill tlie Superior C'ourt of 
Hnywood County on 4 June, 1929, for the adoption of said child, but 
the said inother of said child was not made a party to said proceeding; 
the court finds as a fact that said mother was not made a party to said 
proceeding because she did not want her identity known, and did not 
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want her parents to know that she had given birth to an illegitimate 
child, but that she did have knowledge that said proceedings was 
brought, and that the child had been adopted by an order of the clerk 
of the Superior Court of Haywood County, on 4 June, 1929. 

"The court finds that said proceeding was void and uot bindiug 011 

the petitioner, she not being made a party to the same, although she 
had actual notice of same and made no objection at the time. 

"The court further finds as a fact that the mother of said child, and 
her husband, have not contributed anything to the support and main- 
tenance of said child; that the mother of said child, the petitioner, left 
the said child i11 the care and control of the respondents when the child 
was about six months of age; the court further finds that said child was 
sick a great deal of the time for the first two years of its life, and that 
the respondents took the best of care of said child. 

"The court finds as a fact that it is to tht. best interest of said child 
that it remain in the home of the respoildents and that ihe respondents 
are better prepared to care for, educate and maintain said child. 

('It is therefore ordered, adjudged and decreed by the court that said 
child remain in the custody and management of said respondents, until 
the further orders of this court, and that the mother of said child be 
permitted to visit said child in the home of said E. P. IIaynes without 
being molested." 

From this judgment, the petitioner, Effa Bunlette, appealed to the 
Supreme Court. 

Jones d Ward for petitioner. 
Grover G. Davis for respondents. 

CONNOR, J. The law in this State recognizes the natural right of 
parents to the custody and control of their child or children during 
infancy. Thus in Brickell v. Hines, 179 K. C., 254, 102 S. E., 309, 
Hoke, J., says: "It has been held in several recent decisions, where the 
question was directly considered, that parwts have prima facie the 
right to the custody and control of their infant children, and that the 
same being a natural and substantive right, may not be lightly denied, 
or interfered with by action of the courts. I t  is further held in these 
and other cases that this right of the parents is not universal and 
absolute, but that the same may be modified and disregarded when it i s  
made to appear that the welfare of the child clearly requires it. In  ye 
Warren, 178 N.  C., 43, 100 S. E., 76; In re Xeans, 176 N .  C., 307, 
97 S. E., 39; Atkinson v. Downing, 175 N .  C., 244, 95 S. E., 987, the 
last case citing among others In  re Fain, 172 K. C., 790, 90 S. E., 928; 
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I n  re Mary Jane Jones, 153 N.  C., 312, 69 S .  E., 217 ; Sewsome v. 
Bunch, 144 N. C., 15, 56 S. E., 501; I n  re Alderman, 157 N.  C., 507, 
73 S. E., 126; I n  re Turner, 151 N. C., 474, 66 S. E., 431; I n  re Samuel 
Parker, 144 N. C., 170, 56 S. E., 878. I t  is  also the accepted position, 
as pertinent to the facts of this record, that, when an  infalit child has 
been duly adopted, pursuant to  legislative provision and before a court 
having jurisdiction of the cause and the parties, this right of the natural  
parent, under the regulations usually prevailing in  such cases, as to the 
care, custody and control of the child, is  thereby transferred to the 
adopting parents, and the force and effect of the proceeclings and decree 
will follow the parties on a change of domicile and control the personal 
relationship existent between them. The right of the adopting parents, 
however, is  usually no greater than that of the natural, and as said in  
Downing's case, 'Here, too, the welfare of the child is entitled to full 
consideration, and on special facts, may become controlling in the dis- 
position of its custody.' " I n  that  case judgment awarding the custody 
of her illegitimate child to the mother, who had married since its birth, 
and was found by the court to be a suitable person to have its custody 
and control, was affirmed, although the respondent had adopted the child 
pursuant to an order entered in a proceeding to which the mother was 
a party. The  court found that  it was to the best interest of the infant 
child that  she be placed in the custody of her natural parents, and that  
her future welfare will be thereby materially promoted. 

I n  the instant case, the court found that the order of adoption under 
which respondents claim the right to the custody of the infant child 
of the petitioner, is roid, for the reason that petitioner was not a party 
to the proceeding in which the order was made. T13uelove v. Parker, 
191 N. C., 430, 123 S. E., 295. Notwithstanding the amendment to 
C. S., 185, by chapter 171, Public Laws 1927, the order is w i t 1  as to 
the petitioner, the mother of the child. I n  view of this finding to which 
there was no exc~ptioii,  the respondents hare  no legal right to the custody 
of the child, and in the absence of a finding by the court that  the peti- 
tioner had wilfully abandoned her child, the petitioner has not forfeited 
her legal right to such custody. F o r  this reasou, the finding by the 
court that it  is to the best interest of the child that  she remain in the 
home of the respondents, and in their custody, is liot controlling. As 
there was no finding of fact that  the petitioner is not a suitable person 
to have the custody and control of her child, she has not forfeited her 
natural and legal right to such custody and control. I t  is well settled as 
the law of this State that  the mother of an  illegitimate child, if a 
suitable person, is  entitled to the care and custody of the child, even 
though there be others who are more suitable. Ashby T. Page, 106 
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N. C., 328, 11 S. E., 283. A s  i t  appears  f r o m  t h e  findings of fact  made  

by  the court  t h a t  the  petitioner h a s  not been deprivtd of her  legal r igh t  

to  t h e  custody of her child by n valid order  of adoption hy the  respond- 

ents, a d  has  not forfeited such r ight  by a wilful  :lbandol~liient of the  

child, and  is  a suitable persou to have i t s  care  a n d  custody, there  is e r ror  

i n  the judgment anard i i ig  the  custody of the child to  ihc  respoudellts. 

T o  the  end t h a t  judgment m a y  be eiitercd an.ardiiig tlic rustody of 

the  child to  t h e  petitioner, the judgment i s  
Reversed. 

GEO. P. S T R E E T  AXD I N T E R S T A T E  BOKD CObZPXXY v. 1'. GORDOS 
McCABE AiYD WIFE, FIZANCES S. N c C A B E ;  HESIZIE'L'TA C. BRYAN, 
AND PEOPLES S T A T E  BANK O F  SOUTH CAKOLIKA, COMMITTEE OR 

GUARDIAN OF TIIE ESTATE OF H E N R I E T T A  C. B R T A S  

(Filed 15 June, 193'2.) 

1. Pleadings E a-dllomance of amendment to complaint bx changing 
name of plaintiff held riot error undcr the facts of this case. 

While it  is  not permiseib,le for the trinl judge, over t11'2 defendant's ob- 
jection, to allow another party who is  a stranger to the action and \ ~ h o  
is solely interested as plaintiff therein to bc substituted for the one orig- 
inally bri~iging tlic action so as to suhsti~ntinlly c,lia~~::c. tlie vhurac2tc~r 
or nature of the action, where it  appears tliat the action was brought 
in the name of the president of a company and tliat lie had paid the 
moncy for the tax certificate sued on, and that the certificate had been 
issued to tlie company as  trustee of the president, and that the action 
n a s  instituted in the name of tlie president through illadvertence or 
mistake, the trial judge has tlie power to allow the substitution of the 
company as  the party plaintiff undcr the provisions of C. S., 547, the 
character or nature of the action not being substantially changed thereby. 

2. Taxation H d-Contentions of plaintiff in rega~d  to intwvst on tax 
certificate and apportionment of costs are not sustailicd. 

Where the court has properly allowed a11 amendment to the complaint 
in a n  action on a t a s  sale certificate, the amended action is a continu- 
ation of the oriqinal action, and nliere the original action n a s  com- 
menced before the expiration of eighteen months after the date of the  
first certificate of sale, the contentions of the defendant that  the plaintiff, 
under the statute then in force, uac: not rntitled to more than six per 
cent on the certificate after the expiration of the eightern months be- 
cause of failure to bring action nitliin tliat time cannot be sustained. 
and, furthermore, tlie clause relating to interest has been superseded by 
chapter 260, section 3, Public IAWS of 1'331, and 1tr'Td f rrther, the costs 
and attorney's fee will not be apportioned. 
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3. Appeal and Error E h-Where contention is not supported by finding 
of court or jury or record evidence it will not be considered. 

In this case the contention of the appellant in regard to the legal tender 
of delinquent taxes within the time agreed upon with the tax collector 
was not supported by a finding of the court or jury, and no evidence 
thereof appeared from the record, and the appellant's contention in this 
respect is not considered on appeal. 

4. Taxation H ~ b l l c g e d  irregularities in sale of land for taxes held 
not fatal in this case. 

The statutory requirements in selling land for tares should be observed, 
but all irregularities are not fatal, and in this case the alleged irregu- 
larities as to the advertisement and sale are held not to entitle the 
appellant to judgment invalidating the sale in view of the statutes eu- 
acted to cure immaterial irregularities, N. C. Code, 8020, 8021, and the 
changed mode of procedure in the sale of land for taxes. 

APPEAL by defendants from Sink, J., a t  November Term, 1931, of 
HENDERSON. 

Action to foreclose a tax  certificate. 011 8 Sovember, 1929, a summons 
in the cause mas issued in the name of George P. Street, as plaintiff 
against W. Gordon McCabe and his wife, and a complaint was filed ill 
which the plaintiff Street alleged that  J. W. Bayne, tax collector, had 
sold tho land in question on 25 June,  1923, for the nonpayment of 
taxes for 1927 and that  the county had become the purchaser and had 
transferred to him the certificate of sale. NcCabe and wife filed ail 
answer. The county had in fact assigned the certificate of sale to the 
Empire Trust  Company, trustee, and the trustee had assigned it to the 
Interstate Bond Company. The Bond Company was made a party 
plaintiff a t  the J u n e  Term, 1931, of the Superior Court. Henrietta 
Bryan held a lien upon the land and on 15 June,  1931, an  order viae 
made for service of sumnions upon her and her guardian. On 15 June,  
1931, an  amended complaint was filed by Street and the Interstate Bond 
Company as plaintiffs against McCabe and wife and Henrietta C. Bryan 
and her guardian, in which i t  was alleged that the land in con t rove r s~  
had been sold on 25 June,  1928, for taxes for the year 1927, and that  the 
tax collector had issued a certificate of sale to the Empire Trust  Com- 
pany, trustee, and that  said trustee had assigned the certificate to the 
Interstate Bond Company, one of the plaintiffs; also that  Street was the 
president of the Interstate Bond Company. The plaintiffs demantled 
judgment for $1,766.18, with interest and penalties. 

George P. Street is a citizen and resident of Atlanta, Georgia; the 
Interstate Bond Company is a corporation, having its principal office 
in Atlanta;  the defendants are citizens and residents of Charleston, 
South Carolina. 
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W. Gordon McCabe listed for 1927 three tracts of improved inoun- 
tail1 land and a vacant lot a t  Highland Lake valued a t  $93,150. 

The defendant filed an  answer to the amended comp1:tint and a t  the 
trial the jury returned the following verdict : 

1. Was the land described in the complaint advertised and sold for 
lionpayment of 1927 taxes in the manner provided by law for the same, 
as alleged in the complaint ? Answer : Yes. 

2. I s  the  plaintiff, the Interstate Bond Company, 1,he owner and 
holder of the tax sale certificate described and referred to in the com- 
plaint, as  therein alleged ? Answer : Yes. 

3. What  amount is the plaintiff entitled to recover on account of said 
t a s  sale certificate? Answer: $1,766.18 with interest provided by law. 

4. I s  the said amount a first and prior lien on the lands described in  
the complaiiit, as therein alleged? Answer: Yes. 

Judgment for plaintiff and a p p ~ a l  by defendants on assigned error. 

E u b a d i  d W e e k s  for plaintiffs.  
15'. C. J f e e k i n s  for defendants.  

,lu.i~rs, J .  Tlie action was brought on 8 November, 1929, in the 
name of George P. Street, who claimed to be the assignee and holder 
of the certificate of sale. I t  was afterwards discovered that  the certifi- 
cate had been issued to the Empire Trust  Company, trusttxe, and that the  
Trust Company had assigned it to the Interstate Bond Company, who 
was made a party plaintiff a t  the J u n e  Term, 1931, of the Superior 
Court. At  the close of the plaintiffs' evidenre the action was dismissed 
as to  George P. Street;  and the defendants contend that  as he had no 
interest ill the colltroversy and could not maintain the action the Inter-  
state Bond Company cannot proceed to judgment by ingrafting in the 
original suit a new and indepeildent cause of action. 

Wheneyer objection is  made the court has no authorily to convert a 
lwnding action which callnot be maintained into a new and independent 
action by admitting a party who is  solely interested as plaintiff. I t  is 
not p~rnlissible, except by consent, to change the character of the action 
by the substitution of one that  is entirely different. X e w i l l  v. i l lerrill ,  
92 N.  C., 65;; Glendenin v. T u r n e r ,  96 K. C., 416; Hal l  v. R. R., 146 
X. C., 345; Benne t t  ?;. R. R., 159 S. C., 345; Reynolds  v. C o f t o n  Mil ls ,  
I ii Pu'. C., 412 ; Jones v. Vans tory ,  200 N. C,  582. 

We have no disposition to  impair  or interfere with this settled prin- 
ciple. Bu t  as a rule amendments which are  not i n  conflict with it are 
liberally allowed pursuant to statutes by which the polver is broadly 
conferred. L d c r  r 9 .  Lane, 170 N. C., 181. It is  provided tha t  the judge 
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or court may in furtherance of justice amend any f lea ding, process, or 
~roceeding by adding or striking out the name of any party; by cor- 
recting a mistake in  the name of the party, or a mistake made in any 
other respect; by inserting other material allegations; and by conform- 
ing the pleadings to the facts proved if the amendment does not sub- 
stantially change the claim or the defense. C. s., 547. 

With these facts in mind we are essentially concerned with the rela- 
tion that existed between George P. Street and the Interstate Bond 
Company at the beginning of the action and at  the time the Bond Com- 
pany was made a party plaintiff. Was this company a disinterested 
stranger to the litigation between Street and the defendants, an3 ad- 
mitted as a plaintiff to set up and prosecute a new cause of action? The 
plaintiffs say i t  was not. 

The tax collector testified that he sold the land to the Empire Trust 
Company, trustee for George P. Street. There is evidence that Street 
paid the money for the certificate, and in the Bond Company's applica- 
tion to be made a plaintiff he is represented to be the company's presi- 
dent. Street, the Empire Trust Company, and the Bond Company were 
interested in the same subject-matter and in the achievement of a com- 
mon purpose. I t  is said also that some of the certificates owned by the 
Bond Company were held by Street and that the institution of the action 
in his name and not in the name of the company was an inadvertence 
or mistake. I n  reference to these things there are no express findings 
of fact; but the order making the Bond Company a party to the action 
is based upon its petition, and the allegations therein set forth may be 
accepted as an implied finding of fact to this effect. 

I n  the two complaints the causes of action are identical-the fore- 
closure of a certificate of sale; and to hold under the circumstances that 
because a mistake was made in naming the plaintiff the admission of the 
Bond Company as a party changed the character of the pending action 
and required its dismissal would amount to such a literal and strict 
construction as would impede and not promote the "furtherance of 
justice." Relief against "a mistake in the name of a party" is one of 
the special objects of the statute. C. S., 547. 

The statute in effect at the time of the sale provided that the certifi- 
cate of sale should bear interest at  the rate of 20% for a period of 
twelve months from the date of sale and thereafter at  the rate of 10% 
until payment was made or final judgment was rendered, but that the 
holder of a certificate other than a county, municipal corporation, or 
other political subdivision should receive only six per cent after the 
expiration of eighteen months if the action was not instituted within 
eighteen months from the date of the first certificate. Pub. Laws 1927, 
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chap. 2.21, sec. 1, subsec. 8037. I t  is contended by the defendants that  
the Bond Company's cause of action accrued in June,  1931, when the 
a ~ i i c ~ ~ d e d  complaint n a s  filed, and more than eighteen months after the 
hale. W c  have already i ~ d i c a t e d  that  the amended complaint made no 
eubbta~itial departure from the demand originally stated but, with a 
change in the ~ ian le  of the purchaser arid an  addition to the  description 
of Inntl, i n  effect restated the identical cause alleged in the first com- 
plaint. Furtherniore, the clause referred to lias been superseded by the 
p r o ~ i s i o i ~ s  of chapter 260, wc. 3, of the Public Laws of 1931. 

r 3 l l i e  subs t a~~ce  of one colnplaint is that  of the other, and we see no 
:lclqu:ite reason to apport~oning thc costs or the attorney's fee. 

The defendants offrred CT itlence that  ill the early part  of the sunimer 
of 192,s thc~ tax collector told XcCabc that  if he would pay the taxes 
for 1927 oil or before 1 5  August, 1923, he -\\auld incur neither "penalty 
nor prejudice," mid that oil that  day McCabe tendered payment of the 
: ~ n ~ o u n t  assessed hut was informed that  the certificate had been assigned. 
The tax collector cleiiied that  tlie tci~der had been made. There is no 
finding by the court or the j u r ~  and n e  h a l e  discovered 110 evidence 
that :I lcgal te i~der  of p a p e n t  n a s  made witliil~ tlie tinie proscribed. 

I t  is wid  that t l ~ e  sale n a s  irregular. 1 1 1  selling land for taxes officers 
should o b s e r ~ e  the statutory requirements; but all in-egularities are 
]lot f a t d .  LTiitler the formcr Ian nhen strict compliance with all salient 
lworisio~is wns dcma~~t led  it \ \as  not casy to make a mlr b -  ~ l i i c h  title 
to real estate u as coiir eyed. -1 large proportion of the lases was never 
c*ollt~tctl, :~nd  a niore liberal system of sales becalne a i ~ e c e s s i t ~ .  Pro- 
vision n n s  ~iilidc for certificates of sale by ~vliicll the holder acquired 
.'the right of lien" as in case of a mortgage. The  relief given him v7ai 
i l l  the ~iaturt '  of all actiou to forwlose ant1 the rclief gircn the owner 
~ v a i  t l i ~  riglit of reticn~ption. Statutes ncre  enacted to cure immaterial 
irregularities, inclutling any irregularity or inforn~al i ty  in tlie mariner 
or order i n  nliich ally real estate may be offered for sale 1nd any irregu- 
larity in  any proceeding or requirement of the Ian-. S. C. Code, 1927, 
w c 2 ; .  8020, 5021. These provisions and the I-hanged mode of procedure 
ill the sal(1 of 1a11d for taxes lead us to the conclusion that the alleged 
~rregnlari t ici  as to the ad~ert isemcii t  and sale do not cntitlc tile tlc- 
fcndants to a j u d g n ~ c i ~ t  inra l ida t i~ ig  the procedure. 

The exceptions relating to the motion for nonsuit, t l ~  dcscription of 
the. laid in  tlic sales list, and the T erification of the coniltlnint are with- 
out iubstanti:~l nierit. TVc f i i~d  

S o  error. 
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HORKE-WILSOS, ISCORPORATED (FORYEKLT BIOTT SOUTHERN COMPAST), 
v. FVIGGINS BROTHERS, ISCORPORATED, G. T. CARSWELL, TRUSTEE, 
T. D. KELLY, A K D  FIDELITY AND DEPOSIT COMPAST O F  MART- 
LAND. 

(Filed 15 June, 1932.) 

1. Assi-gunents A a-Statutory lien of laborer o r  materialman is  assign- 
able. 

The statutory lien of a laborer or materialman under the provisions of 
C. S., 2440, is assignable a s  in case of ordinary business contracts, C. S.. 
446, and where the debt has  been assigned i t  establishes the relation of 
debtor and creditor between the owner of the building and the assignee 
of the debt, and the assignment of the debt carries with i t  the security 
therefor, and the assignee may enforce the statutory lien in an action 
brought in his own name. 

2. Mortgages H 1-Complaint not  alleging t h a t  notice of lien was given 
trustee prior t o  disbursement does not  s ta te  cause against him. 

I n  an action to enforce the statutory lien of a materialman on property 
which had been sold under a deed of trust executed prior to the date on 
which the materialman had begun furnishing material, the complaint 
states no cause of action against the trustee in the deed of trust when 
there is no allegation that notice of the claim of lien had been given 
the trustee prior to the disbursebent of the proceeds of the sale. 

3. Laborer 's a n d  Materialmen's lien D a-Laborer's l ien relates back t o  
commencement of work and  is superior t o  liens created thereafter.  

The notice given the owner of a building for material finmished there- 
for and labor done thereon is alone suficient for the creation of the 
statutory lien, and when the lien has been perfected under the statutory 
lxovisions the lien relates back to the time of the beginning of the 
furnishing the material or doing the work upon the building, and is 
superior to the lien or a mortgage executed thereafter. 

4. Laborers' a n d  Materialmen's Liens D c-Independent action on  lien 
will lie t o  reach surplus a f te r  foreclosure of prior mortgage. 

The assignee of a valid laborer's or materialman's lien on property 
which has been sold under a superior lien of a deed of trust thereon may 
in his own name bring an independent action to reach the surplus pro- 
ceeds brought by the sale under the mortgage. 

CIVIL ACTIOX, before F i d e y ,  J., a t  February  Term,  1932, of MECK- 
LENBI-R6. 

T h e  plaintiff alleged t h a t  T. D. Kelly was the owner of certain real 
estate, and  tha t  on 24 October, 1928, h e  executed and  deliyered to G. T. 
cars well^ trustee, a certain deed of t rust  securing a note f o r  $3,000, 

payable to  Wiggins Brothers. Thereafter  the  said Kelly, on7ner of said 

lands, duly made  a contract with H. B. Car r igan  t o  fu rn i sh  certain labor 
and mater ials  fo r  improvements upon said property fo r  the  fixed sum of 
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$1,400. Carrigan began work and furnishing materials on 24 November, 
1928. The  last work and materials were furnished and p13rformed during 
the month of January,  1929. After Carrigan had begun work and 
furnishing materials to the project, to wit, 26 December, 1925, Kelly, 
tho owner, executed and delivered a second deed of trust i o said Carswell, 
trustee, to secure a note of $1,250 due Wiggins Brothws. Thereafter, 
in June ,  1929, Carswell, trustee, sold the property undw the first deed 
of trust and T .  J. Wiggins became the purchaser thereo' for  the sum of 
$4,520. After paying the expenses of sale and the note secured by the 
first deed of trust, i t  is  alleged that there rcmained in the hands of the 
trustee, Carswell, the sum of $1,384.20. I t  was further alleged thnt the 
said trustee, after requiring an indemnity bond executed by the Fidelity 
and Deposit Company of Maryland, paid the said Wigg ns Brothers the 
surplus of $1,384.20. I t  was further alleged that  the defendant, Wig- 
gins Brothers, a t  the time of obtaining the said sum of $1,384.20 to be 
credited upon the second deed of trust, represented to the trustee that  
the said second deed of trust mas "prior and superior to the rlaim of 
plaintiff, and that  the said deed of trust had been exccuted and duly 
filed prior to the doing of the work or the furnishing of materials men- 
tioned in the aforesaid judgment and complaint." The plaintiff insti- 
tuted a n  action entitled Xo t t  Southern Company and H. B .  Carrigan 
v. T. D. Kelly to recover the sum of $1,400 for labor. and materials 
furnished upon the property of said Kelly, and tlicreafter on 20 Sep- 
tember, 1929, a judgment was duly eiitcred by the clerk of the Superior 
Court of Mccklcnburg County decreeing that the plaintiffs had a lien 
upon the property of said Kelly for the sum of $1,400 "effective on 
and from 28 Korember, 1928." The judgment of the clerk was attached 
as an exhibit to the complaint. Thereafter on 7 January,  1932, the 
plaintiff by motion and order duly made the Fidelity an 1 Deposit Com- 
pany of Maryland a party to this suit. 

T h e  defendants demurred to the complaint upon the ground tha t  as 
i t  appeared that  materials and labor for the project had been furnished 
by Carrigan "that the alleged claim of lien is personal to said H. B. 
Carrigan and is  statutory and is  not the subject of assignment, and 
that  said plaintiff has not legal capacity to institute said action." The 
defendant further demurred up011 the ground of misjoinder of parties 
and causes of action asserting that  the Fidelity and Deposit Company 
of Maryland was an unnecessary and improper party, and also upon 
the ground that  the cause of action attempted to be set up against said 
Deposit Company of Maryland was not connected ~ i t h  any cause of 
action alleged against the other defendants. 
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At the hearing, the plaintiff took a voluntary nonsbit as to the 
Fidelity and Deposit Company of Maryland, and thereupon the trial 
judge overruled the demurrers of the other defendants, from which 
judgment said defendants appealed to the Supreme Court. 

C. H.  G o u e ~  and Ttrilliarn I'. Covington, JT., f o ~  plaintiff. 
11. L. Taylor and J .  TI'. Shannonhoeise for de f~ndanfs ,  other than  

2'. D. Kelly. 

BROGDEX, J. 1. Can the assignee of a valid claim of a laborer and 
materialman file, perfect and enforce a lien upon the land upon which 
said labor and material was performed and furnished? 

2. Does the complaint state a cause of action against the trustee in 
th6 deed of trust and the purchaser at  the sale thereunder? 

C. S., 2440, provides that any laborer or materialman may furnish 
to the owner "an itemized statement of amount owing to such laborer 
. . . and any person may furnish to such owner . . . an item- 
ized statement of the amount due him for materials furnished for such 
purposes. Upon the delivery of such notice to such owner or his agent 
the person giving such notice is entitled to all the liens and benefits 
conferred by law," etc. C. S., 2441, provides that  all sums due to a 
laborer or materialman, '(as shown in the itemized statement rendered 
to the owner, shall be a lien on the building . . . without any lien 
being filed before a justice of the peace or the Suprrior Court." 

I n  the case at  bar the complaint and the exhibit declares that Carri- 
gan, the materialman had an  entire contract for the fixed suln of $1,400 
for work and labor, and that "said claim was duly assigned to the plain- 
tiff." The demurrer, of course, admits this allegation, but challenges 
the legal sufficiency of the assignment upon the ground that only Carri- 
gan, the materialman, could perfect the lien upon the premises, as the 
lien was personal to the laborer or materialman and could not be pcr- 
fected or enforced by his assignee. 

The general trend and policy of the law, as interpreted a i d  pro- 
nounced in this State, has recognized and sanctioned the assignments of 
all ordinary business contracts. The legislative sanction for such assign- 
ments is contained in  C. s., 446. Commenting upon said statute, &In- 
tosh, North Carolina Practice & Procedure, p. 199, says: ",Is a general 
rule, all ordinary business contracts are assignable, and actions for the 
breach may be in the name of the assignee, unless such assignment is 
prohibited by law, or would be in  contravention of some principle of 
public policy, or the performance of the contract involved the element 
of personal skill or credit. The general test of assignability has been 
given, as to whether the claim mould survive to or against the personal 
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representative of the decedent." C a d e t  Co. v. Wheeler ,  182 3'. C., 459, 
109 S. E., 378. hIanifestly, the contract betn-een Carrigan and Kelly 
or the valid claim that  Carrigan held against Kelly for labor and 
material was assignable, and by virtue thereof, the relat imship of debtor 
and creditor was established be twen  tlie plaintiff and Kelly. The  recent 
decisions of this Court interpret a lien for labor and material as a sort 
of statutory security for the payment of a debt. Thus  in  T r u s t  Co.  1.. 

Porter, 191 N. C., 672, 132 S .  E., 806, the Court said:  "The general 
rule is that  the assignment of a debt carries with i t  the security." Tha t  
case was dealing ~ v i t h  rights of the assignee of the claims of laborers and 
nlaterialmen to recover upon a surety bond. The Court said: "Undoubt- 
edly, the laborers, had they not assigiied their claims, ~,;ould have becn 
entitled to maintain an actioii on said bond, and we t 4 n k  it must be 
held, i n  keeping with the general trend of authorities on the subject, that  
the claims of laborers and materialinen may be assigned without losiiig 
the protection of the bond given and intended for th& benefit." I n  
like manlier a statutory licn is designed and intended for the benefit of 
laborers and materialmen, and hence it is hardly conc~4\-able that the 
law ~voulrl peilalize the right of assignment by withdrawing the security 
and protection set up  and established for the payment of the debt so 
assigned. 

The  defendants rely upon Z a c h a ~ y  v. Perl-y, 130 N .  C. ,  289, 41 S. E., 
333. The Court said:  "Only Robinson, the origiilal contractor, could 
file the notice of lien, and then only after he had completed the work 
a i d  cornple~ted his coiltract, aiid within the time provided by law. Bu t  
he abandoned his contract, and therefore hiinself could iile no lien." 111 
arriving at the meailiilg of the Zachary caw it  must be observed that  it 
involved trailsactiom occurring prior to the enactment of the statute 
authorizing the filing of liens upon the property of a married woman. 
The point in the case is that the acceptance of the order by the feme 
covert did not bind her land, and hence no lien could bc asserted or en- 
forced. Consequently, as tlie married woman had contracted no valid 
debt, the lien was not available. AIoreover, the in t imat im that  the lien 
was wholly and exclusiwly personal to the contractor, n . 1~  not pertinent 
to the proposition of law upon which the decision rested. 

The decision in T r u s t  Co. c. P o r f e r ,  supra, to the effect that  a lien is 
security for a debt, and that  the assignment thereof carrics the security 
wit11 it, is supported by the orer~vhelming weight of au  hority in other 
jurisdictions, notably: Minnesota, Xichigan, South Dakota, New Jersey 
and Massachusetts. See K i n n e y  v. Duluth Ore Co., 60 N. W., 23;  
Sanduskey Grain Co. zq. Rorden Condensed Xilk Po., 153 N. W., 218; 
Rill v. Alliance Building Co., 60 K. W., 7 5 2 ;  W e s t  Jersey Homopathic  
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Hospital v. Gibbs, 143 Atl., 316; 1 W e y  v. Connplly, 60 S. E., $84. The 
contrary view is asserted by the Kebraska Court in So17 c. Kennedy .  56 
N. W., 722, and W e s t  c. Detroit Fidel i ty  & S u r e t y  C'o., 225 S. W., 
673. I t  is to be observed, however, that  in Nebraska the statute requires 
the claimant to file his claim in the office of the register of deeds and 
until and unless this is  done the "right to a lien is  lost." Our statute 
confers the lien immediately upon the filing of notice of claim with the 
owner. Hence the difference in statutory regulation pcrhaps explain< 
the divergence of judicial ruling. 

Manifestly, no cause of action is stated in the complaint agai~ist  
Carswell, trustee. There is no allegation in the complaint that notice was 
given to him before the fund was disbursed. 1-orman z'. I-lallsey, 132 
N .  C., 6, 43 S. E., 473; Harr i s  c. Cheshire, 189 N. C., 219, 126 S .  E., 
593. However, a cause of action is stated against the defendant, V i g -  
gins Brothers, Incorporated. Carrigan began furnishing labor and ma- 
terial before the second deed of trust was registered. Therefore, n hen 
his assignee, in apt  time, duly filed a lien, as the court says, the "lien 
relates back to the time the work was commenced or the materials were 
furnished and does not impair or affect encumbrances existing prior to 
that  time, but only those subsequently created." Burr 2.. , lIuulfsb~j. 
99 N.  C., 263; J I c d d a m s  c. T r u s t  Co., 167 S. C., 494, 83 S. E., 623; 
Harr i s  v. Cheshire, 189 K. C., 219, 126 S. E., 593. Consequ~ntly thc 
plaintiff under approved principles of procedure v a s  entitled to bring 
an independent action in the Superior Court to reach the surplus pro- 
ceeds arising from the sale of property under power contained in tht' 
first deed of trust. Sk inner  c. Coward, 197 N. C., 466, 149 S. E., 632. 

The  other questions raised by the demurrer are not sustaiuerl, and 
the judgment as rendered is 

,lffirmecl. 

MATTIF: MILLARD PREVETTE r. VIOLA B. PREVIGTTE ET AI.. 

(Filed 29 June, 1932.) 

I .  Executors and Administrators E b--Doctrine of adrancen~ents arises 
only in administration of estates of intestates. 

Where the deceased leaves a will disposing of his estate the doctrine 
of advancements to his child or children has no application. C. S., 
1654 ( 2 ) .  

2. Wills F +Where specific bequests are made charge on land derisres 
take subject thereto if personalty is insufficient. 

Where a will directs that each of the testator's children should receive 
a certain sum in money upon attaining the age of tn-enty-one, and that 
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if the lrersonal property should be insufficient to pay each child the 
stated sum that  i t  should be made up in the division of the real estate: 
Held, the devisees take the land subject to the charge of the specific 
bequests in case the personalty is insufficient to pay each legatee the sum 
stated. 

3. Same: Executors a n d  Aklministl.ators E +Notes executed by devisee 
t o  executrix held not  a lien on  land devised as against  transferee. 

A promissory note given by a son to the executrix of his father for 
money borrowed from the estate long after the death of the testator are  
not advancements, but are  binding upon the son, nothing else appearing, 
as  his personal obligations to the estate, but such notes, although reciting 
that they should be regarded as  advancements and should be accounted 
for out of the devisee's interest in  the estate, do not constitute a lien 
on the land devised as against the devisee's transferee in the absence of 
registration. 

1. Same--Oontract of devisees f o r  payment of i tem out of estate  did not  
impose personal liability o n  t h e m  therefor. 

\There, after the death of the testator, all of the benefia-iaries under the 
\\i l l  enter into a nritten agreement that a certain sum should be set aside 
for a tombstone and to pay funeral expenses of their mother, the testa- 
tor's wife: Held, the agreement does not amount to an express promise 
by the beneficiaries to pay the sum if the estate was not, sufficient there- 
for, and in the absence of such express agreement the beneficiaries would 
not be personally liable therefor, and the agreement do(?s not constitute 
a lien on the lands of one of the devisees in  the hands of his transferee. 

5. Wills F c-Transfrree of devisee held t o  have acquired t i t le  subject 
only t o  testator 's debts a n d  specific bequests made a charge thereon. 

\There a devisee conveys his interest under the will to his wife the wife 
takes such lands subject to the debts of the testator and subject to the 
l~ayment of certain specific bequests made a charge u ] o n  the land by 
the will in case the personalty was insufficient therefor, but the lands in 
the wife's hands is not subject, in the ab'sence of registr:.tion, to personal 
notes given by her transferor to the testator's csecutr i :~ nor for a con- 
tract between the devisees for the payment of a certain item out of the 
estatc  lien the devisees incurred no personal liability therefor. 

6. Costs B +Plaintiff i n  partition l>roceedings denying r ight  of lien 
on  property i n  favor of other  tenants  held not  liable fo r  entire 
costs. 

\There a transferee of a d e ~ i s e e  asserts her light to hold the lands 
tlevlsed in severalty instead of a s  a tenant in common n i t h  other dev- 
isees, and ~uccessfully resists the claim of the other devisees that  her 
land be charged with personal notes esecuted by her transferor to the 
executrix of the estate: Held, an order taxing the entire costs in  the 
Superior Court against the transferee is erroneous. 

( ' I ~ I L  LCTIO\ ,  before C l e m e n f ,  J., a t  October Term,  1931, of WILI~ES. 
Iredel l  T. P r e w t t e  died on 2 1  December, 1898, l e a ~ i u g  a last will 

:~lld testament. He also lef t  h i m  surviving R  idon on, X r s .  Alice A. 
l'revette, n h o  is iininetl executrix in  the  will, a n d  n ho died on 24 Junc,  
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1928. Iredell T.  P r e ~ e t t e  left eleven children, all of said children 
surviving their mother, Alice A. Prevette, but Roscoe Prevette has 
since died leaving him surviving a widow and one son. 

The  will of Iredell T.  Prevette devised several hundred acres of land 
and bequeathed his personal property t o  his wife, dlice A. Prevette, and 
to his eleven children as tenants in  common. I tem 10 of his will is as 
follows: "It  is my will and desire and I so direct, that in the event that 
my personal estate is not sufficient to pay each of my children five 
hundred dollars, as each becomes 21 years old, then I direct that such 
child as may fail  to receive the five hundred dollars, out of said personal 
estate, that  the same be made up to said child in the division of the  real 
estate." 

Buell L. Prevette was a son of Iredell Prevette, who married the 
plaintiff, Mattie Millard Prevette, about 1909. On 27 July, 1915, Uuell 
L. Prevette, then about twenty-seven years of age, conveyed to the plain- 
tiff, his wife, by deed "all of my right, title and interest in the estate 
of my father, Iredell T. Prevette." This deed was recorded on 21 Au- 
gust, 1915. Not more than three months thereafter Buell L. Prevette 
was adjudged a bankrupt. 

On 19 August, 1910, Buell L. Prevette borrowed $100 from his mother, 
d l ice  A. Prerette, executrix of Iredell T .  Prerette, and executed a 
promissory note therefor. On 21 August, 1913, Buell I;. Prevette executed 
and delivered to his mother, Mrs. Alice 8. Prevette, executrix of Iredell 
T. Prevette, a promissory note for the sum of $700, containing the 
following clause: "If not paid by me, the amount shall be considered 
as an advancement to me and shall be accounted for by me out of my 
interest in my father's estate." Buell L. Prerette did not list in his 
bankruptcy schedules the land which he had theretofore conveyed to his 
wife, nor did he list either of the notes aforesaid. The only evidence 
bearing upon the proof of the notes in the bankruptcy proceeding was 
the testimony of said Buell L. Prevette, as follows : "The bankruptcy 
was advertised and my mother knew it. She was in Hickory and I told 
her." Buell L. Prevette was duly discharged in bankruptcy on 25 Janu-  
ary, 1916. 

On 12 August, 1929, the plaintiff, Mattie Millard Prevette, instituted 
against all the other heirs at law of Iredell T.  Prevette except her 
husband, Buell L. Prerette, a proceeding to partition the land of I r~clc l l  
Prevette, and alleging that she and the defendants were tenants ill 
common of said land, and that by virtue of the deed from her husband 
she was entitled to a one-eleventh undivided interest in said property 
and desired to hold her share in severalty. The defendants filed an 
answer denying that the plaintiff was entitled to one-elmenth of said 
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la~ltl.  :~l lcgii~g tliat lier deed was illvalid and that  tlie notes of $100 and 
$700, g i ~ e u  by Buell L. l'revette, constituted adrancernents to be ac- 
vonntetl for ill the dirision of the estate, and that  all the heirs at l a x  
of -1lice A. P r e ~ e t t e ,  after lier deatli, l i d  signed a paper-writiiig setting 
apart  $1,250 to pay the funeral expenses of said Alice ,\.. Prevette, a i d  
11i:lt certain of defendants l ~ a d  not received $500 specified in the nil1 of 
Iretlell T. l ' re~et te .  Tlie defeudar~ts furtlier requested tliat Buell L. 
l'reretto, the 1lusb:liid. of l)lniiitiff, be niatlc :t party defendant, and that  
the interest of the plaintiff i n  said land sliould be specifically charged 
\\it11 the $100 notc, the $700 note, aud her part of the burial cxpcsnse\ 
aforesaid. 

Tliere w:~s an  order of referelice and to tlie report of the referee ex- 
c~y t ions  mere duly filed both to the findings of fact ailc conclusions of 
Ian. Subsccjuc~~tlg the question came on for liearing before the judge of 
the Superior Court a t  tlie October Term, 1031, nlio modified the report 
of tlie rcfcrce by certain fiudings of fact and certain coiiclusions of law. 
H c  f o u ~ c l  that ccrtaiii sums of money had been ~tlvanced to the childre11 
of the tlece:lsetl, i11c1utlin.g tlie $100 iiote ant1 the $700 I otc to Buell L. 
l 'rcwtte. He furtlier found that all of the defendants except Buell L. 
I ' re~ct tc ,  husba~ld of plaintiff, had brought in all the no es representing 
funds tlicy had borroned froiii the estate after tlie cleat11 of their father 
"ant1 lw'cwited the saillo in llotcli pot" as required by law, and tliat the 
l)lai~lti.f ant1 lier 1iusb:iiid had failed and rcfused "to bring into hotch 
pot the $100 note aud the $700 note," etc. Tlie judge concluded, as a 
n~n t t c r  of Ian : ( a )  'l'liat since Buell L. Prcxettc failed to list tlie real 
(,state coli~cyed to the plaintiff, his wife, ill the bankrustcg proceeding 
: I I I ~  hat1 failed to list t l ~ c  $100 iiote or the $700 note that  mid bankruptcy 
(lid ilot r e l i e ~ c  l ~ i n i  of nccounting for said notes. (b )  That  Mrs. Pear l  
I ) u i ~ c a i ~ ,  Mrs. Xa t t i e  Eudaily and Xiss  AIn~i ic  T. l'rcrcxtte lxrtl not re- 
vci~ctl  ill full tlie $500 payillelits specified i11 I teni  10 of the \\ill  of 
lretlell T. l'rerettc. (c)  That  nhen  the petitioner, Mattie Xil lard Pre- 
rcttc, hat1 accou~~ted  to said estate for the note of her husband for $100, 
tlatcd 10 -\ugust, 1910, nit11 interest tlicwoii until paid, and to hlisi  
\-iol:~ B.  Pre le t te  for $700 with interest from 21 August, 1013, subject 
to all p a p i e ~ i t s  upon tlie same, . . . and after the burial fund of 
$1,260 lias becn paid . . . and tlie 1eg:rcies to  Xrs .  Duncau, Mrs. 
Eutlnily :n~tl llniiic T. Prerct te . . . slic is entitled to one-elf1 elitli 
of tlic rcal ('state described in  tho petition to this action t3  be partitioricd 
to  11or mid liclcl ill seleralty by her. 

The court being of the opinion that  the petitioner's '(refusal to account 
for said uotes 11ns ni:rde it necessary for this proceeding to be brought 
~ n t o  S u p r i o r  Court . . . that  plaintiff should be taxed with all 
the costs of the Superior Court," and that  the costs b c f x e  the clerk of 
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this court and the partition hereinbefore provided for, should he based 
equally between all the legatees of said will. 

From the judgment rendered all parties appealed. 
The defendants appealed upon the following ground: 
1. Because the judge failed to dismiss the proceedings because plaili- 

tiff refused to  permit the notes for $100 and $700 to be brought into 
hotch pot. 

2. For  that  the court failed to find that  the deed from Buell L. Pre- 
vette to the plaintiff was fraudulent and constituted a cloud upon the 
title of the defendants. 

C .  L. Whitener and E.  B. Cline for plaintifl 
Charles G. Gilreath for defendants. 

BROGDEN, J .  The doctrine of advancements arises under our statute in 
the administration of estates of intestates. C. S., 1634, Rule 2 ;  Morde- 
cai's Lam Lectures, Vol. 2, page 1346. Iredell T. Prevette did not die 
intestate, but left a will which provided in I tem 10 that each of his 
children was to haye $500 from his personal estate upon arriving at the 
age of 21 years, and if such personal estate was not sufficient to pay 
said amounts "that the same be made up to said children in the divisio~l 
of the real estate." I t  was found as a fact by the trial judge, and t l ~ r r c  
is evidence to support such finding, that Pearl  Duncan, Xatt ie Eudaily 
and Annie T.  Prevette, children of testator, have not received the sun13 
of money specified in the will. Consequently, the real estate devised 
by the intestate remains liable for such portion of said sums a. thc  
personal estate shall be insufficient to discharge. 

The $100 note and the $700 note, executed by Buell L. Prevette, r q r e -  
sented funds borrowed from the executrix long after the death of the 
testator. These sums are not advancements as contemplated by law. The 
$700 note contains a recital that the asmount thereof "shall be considered 
as an  advancement to me and shall be accounted for by me out of 111y 
interest i n  my father's estate." This note was signed by Buell L. Pre- 
vette, and, of course, is binding upon him, nothing else appearing, but 
the mere recital in the note would not constitute a lien upon land onnetl 
by the plaintiff, his wife, i n  the absence of registration of the instrumcnt, 
even assuming that  said instrument is eligible to registration. The 
plaintiff, together with the other heirs at  law of Iredell T .  Prevette. 
signed a contract on 27 June, 1928, agreeing ((to set aside the sun1 of 
$1,250 for the purpose of paying all burial expenses and placing a 
monument to  the grave of his wife, Alice A. Prwette,  deceased." The 
wording of this agreement does not amount to an express promise to - - 

pay so as to impose a personal liability upon the makers. Apparently, 
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i t  was an agreement by tho heirs a t  law, iilcludirig the plaintiff, that  
$1,250 belonging to the estate, might be used for the purpose specified, 
but there is no provision that  if the estate does not hare  such sum that 
the parties signing the agreement would be personally liable for pay- 
ment thereof. 1Zt all events the agreement would not coiistitute a lie11 
upon plaintiff's land. I n  the last analysis the plaintiff owns a one- 
clerenth interest in the real estate of Iredc>ll T. Prerette, subject, of 
course, to the payment of his debts and such other sums of money as may 
be necessary to pay in  full the $500 to each child speciiied in I t em 10 
of the will. T h e  land of the plaintiff is not burdened wii h the payment 
of the $100 note or the $700 note, nor of any par t  of the sum of $1,230 
"set aside for burial expenses" of the wife of the testator. Nor  is  the 
plaintiff upon the facts in this case, to  be penalized with the entire cost 
of the Superior Court because she asserts her right undw the law as a 
tenant in common to hold her share of the land in  severalty and for 
fai lure or refusal to account for the notes of her husband heretofore 
referred to. 

The  defendants by the exceptions filed by them in this record chal- 
lenge the judgment rendered chiefly upon the ground that failure of 
plaintiff to account for her husband's notes aforesaid debar her from 
any interest in the land, and that  her deed was fraudulent as it was 
executed and delivered within four months of the time of filing of a 
petition in bankruptcy by her husband, the grantor. The merit of these 
exceptions has been determined by the discussion of the principles of 
lam involved in plaintiff's appeal. 

Plaintiff's appeal, reversed. 
Defendant's appeal, affirmed. 

J. COLEMAN QUEEN. DECEASED, ROXANNA HENSON QUEEX, DECEASED 
WIDOW OF J. COLEMAN QUEEN, AND W. N. HENSON, ADMINISTRATOR 
OF THE ESTATE OF ROXANNA HENSON QUEEN, v. THE CHAMPIOX 
FIBRE COMPANY, EMPLOYER, A K D  THE GLOBE INDEMNITY COM- 
PANY, CARRIER. 

(Filed 29 June, 1932.) 

Master and Servant P g-Upon death of claimant soon after award is 
made to her as sole dependent, her  administrator is lentitled to  bal- 
ance thereof. 

Where compensation under the Workmen's Compensation Act is awarded 
the widow of the deceased employee as his sole dependent, and the widow 
dies within a few months after the award is made: Held, under a liberal 
interpretation of the relevant provisions of the Compciisation Act the 
administrator of the widow is entitled to the balance of the award. 
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APPEAL by defendants from Stack, J., at January Term, 1932, of 
HAYWOOD. Affirmed. 

The judgment of the court below is as follows: 
"This cause coming on to be heard and being heard at  this the Janu- 

ary Term, 1932, of Haywood Superior Court, before his Honor, ,I. 31. 
Stack, judge presiding, upon the appeal of the Champion Fibre Com- 
pany and the Globe Indemnity Company from the judgment rendered by 
the North Carolina Industrial Commission, the court finds the f o l l o ~ ~  
ing facts: 

That J. Coleman Queen was an employee of the Champion Fibre 
Company at Canton, N. C., and that he lost his life as an employee of 
the Champion Fibre Company while in the discharge of his duties as 
such employee. That thereafter Roxanna Henson Queen, his widow, 
was found by the Commission his sole dependent and was awarded 
compensation at  the rate of $13.41 per week for a period of 350 weeks. 

The court further finds as a fact, from the record and the admission 
of the parties, that the said J. Coleman Queen left surviving him his 
widow, Roxanna Henson Queen and several children, that the award 
and allowance was made to Roxanna Henson Queen. The court further 
finds as a fact that soon after the award, to wit:  on 6 March, 1931, 
Roxanna Henson Queen, widow as aforesaid, died intestate in Haywood 
County, North Carolina. 

The court further finds as a fact that W. M. Henson is the duly 
named and appointed* administrator of the estate of Roxanna Henson 
Queen, deceased, and as such administrator has been made a party hereto 
in proper form. 

The court further finds that on 10 July, 1931, this matter came on 
to be heard before the Hon. T.  A. Wilson, one of the members of the 
North Carolina Industrial Commission, and that after hearing all the 
evidence in said case the said T.  A. Wilson, Commissioner, found the 
facts and rendered judgment to the effect that W. M. Henson, adininis- 
trator of Roxanna Henson Queen, deceased, was entitled to recover of 
the Champion Fibre Company and the Globe Indemnity Company, 
carrier, the weekly payments of $13.41 per week for the remainder of 
said period of 350 weeks. 

The court further finds as a fact that on appeal from the said T. A. 
Wilson, Commissioner, said cause was heard before the North Carolina 
Industrial Cornmission, as a whole, and that on 29 October, 1931, the 
Industrial Commission rendered judgment adopting the findings of fact 
and conclusions of law as set forth in the opinion of the Hon. T. A. 
Wilson, Commissioner, and from the hearing before the full Commission, 
the defendants, Champion Fibre Cornparly and Globe Indemnity Com- 
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pany appealed to this court, aiid after hearing tlie same aud argument 
of counsel the court l~ereby adopts the findings of fact antl conclusions of 
law as set forth in the opinion rendered by 7'. A. Wilson, Commissioner 
under date of 10 July,  1931, a11t1 further adopts the firitlings of fact and 
c~onclusions of law as set fort11 ill tlic ful l  Cominissio~i's report bearing 
date 29 October, 1031, and judgment is hereby r c i i c l e~d  against the 
C'liampion Fibre  Colripaliy and Globe Indcn~i i i ty  C70n~p:my for the un- 
paid comperisatioii untlcr the agreement :nrd judgnic~it I~eretofore ap- 
1)roved antl rendered in this cause. 

I t  is  further considered, ordered and adjudged by tlic court, that the 
Cliampion Fibre Cornpamy and the Globe Irideninity Company pay the 
caosts incurred on this appeal." 

r .  l h e  defentlants excepted and assigned error to tlic judgment as signed, 
nntl appealed to the Suprcnie Court. 

Jones d W a r d  for p la in t i f .  
/ I e a z e l ,  ,br'hz/ford iC. H n r f s h o r n  f o ~  t lefent la~~ts.  

CI,.IRI~SOA, J. Tli(1 questioll i n~o lved  in this raubcL: Where a11 e m  
ployee has lost liis life ill the course of liis employme~~t  mid thereafter 
ail an:irtl has beell made by the Industrial  Conlmissiorl to his widow, as 
his sole clependcnt, and nitllin a few nlontlls after the award is made his 
nidou- died intestate, is her administrator entitled to tlie benefits of tlie 
itnard as made to her ! TVe thilili so. 

111 coiistruiiig the nlany statutes on this bubject the decisions of tlie 
tliffvrelit states are conflicting. I t  seems that there is  no straight line 011 

tlip subject. 111 this S ta te  tlie follo~ving statutes have some bearing: 
Section 40 of the Cornpcilsation Llct reads as fo l lo \~s  (ellap. 120, Laws 

of 1020) : '(If the deceased employee leaves no depcntlnlts, tlie employer 
.;hall pay to the persoiial representative of the deceascd, the coinmuted 
:rluoulit provided for under section 38 of this act, less the burial ex- 
pe~ises which shall be deducted therefrom." 

Section 40 above, of the original act v a s  amended by t l ~ e  1931 General 
Alsscmbly by striking out all of said section and adding in lieu thereof, 
the following (chap. 274, see. 5 )  : "If the deceased enlployee leaves no 
tlcpclidents, the employer shall pay to tlie next of kin, as herein defined, 
the cornmuted amount provided for uiider section 38 ,f this act for 
n l ~ o l e  dependents; but if the deceased loft no next of kin, as herein 
tlefiiid then one-half of said cornniuted amount shall he paid to the I n -  
tluetrial Commission to be held and disbursed by i t  in the manner here- 
inafter provided; one-half of said commuted amount sl all be retained 
bp the Industrial  Commission anti the other one-half paid to the per- 
wnal representatiw of the deceased, to be by him distributed to the next 
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of kin as defined in the statutes of distribution; but if there be no next 
of kin as defined in the statutes of distribution, then the personal repre- 
sentative shall pay the same to the Industrial Commission after pay- 
ment of costs of administration," etc. 

Section 38 of the original act, provides: ". . . that  the employer 
shall pay . . . in one of the methods hereinafter provided, to the 
dependents of the employee wholly dependent upon his earnings for 
support, a t  the time of the accident, a weekly payment equal to sixty 
per centum of his average weekly wages, but not more than eighteen 
dollars nor less than seven dollars a week for a period of three hundred 
fifty weeks from the date of the injury," etc. 

The  insurance carrier received a premium to cover the liability in  
question. J. Coleman Queen, lost his life in  the performance of duty 
and a t  the time an employee of the Champion Fibre Company. H e  left 
a widow, Roxanna Henson Queen, wholly dependent. The Industrial 
Commission fixed the award that she should be paid. The widow died 
a few months after the award had been made to her. Plaintiff adminis- 
trator of Roxanna Henson Queen, claims the balance of the award. 
Giving a liberal construction to the act, we think the administrator is 
entitled to it. We can see no reason why the Globe Indemnity Company, 
defendant, the insurer, is interested in  the matter. With knowledge of 
the law i t  took the premium to carry the liability. Suppose the widow 
died an  hour after her husband, would it have been conscionable, for the 
insurance carrier that had received the premium, to pay no compensa- 
t ion? We think not. The carrier is not hurt  in this particular situation, 
now presented. We do not pass upon the question that  might arise in  
cases where there are several dependents and there is death among them 
after the award is  made. The judgment below is 

Affirmed. 

MRS. CANCEL W. BROWK, WIDOW OF CANCEL W. BROWN, DECEASED 
EMPLOYEE, V. ASHEVILLE ICE COMPANY, EMPLOYER, AND MARYLAND 
CASUALTY COMPANY, INSURANCE CARRIER. 

(Filed 29 June, 1932.) 

1. Master and Servant F i-Findings of fact of Industrial Commission 
upon competent evidence are conclusive. 

Where the Industrial Commission finds as a fact that the death of an 
employee was not caused by an accident arisini. out of and in the course 
of his employment, and there is competent e~iclence to support such find- 
ing it is conclusive on the courts upon appwl, and the conclusiveness of 
such finding is not affected by the fact that the award stated that the 
claimant had failed to sustain the burden of making out his case. 
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2. Master and Servant F +Hearsay evidence is  incompetent to estab- 
lish fact of accident to employee. 

The fact of an injury to an employee may be proven by circumstantial 
evidence, but mere hearsay evidence is incompetent to prove such fact, 
and the Industrial Commission may not consider incompetent testimony 
of declarations of a deceased emp:oyee in passing upon the question. 

CIVIL ACTION, before Sink, J., at January Term, 1932, of BUNCOMBE. 
Cancel W. Brown died 21 May, 1931. H e  had been working for the 

Asheville Ice Company for about twelve months prior to his death and 
was engaged in driving a delivery truck for delivering ice. On Friday, 
15 May, when he came home he complained that his back was hurting. 
H e  went to work the next day and when he quit work Saturday night he 
complained that his head was hurting. H e  was very restless Saturday 
night, and when he got up Sunday morning he did not want anything to 
eat and still complained of pain. At times he was unconscious. A physi- 
cian was called Sunday morning. The deceased had no fever at that 
time. His  wife testified that her husband, the deceased, told her Monday 
morning that he got hurt on Friday, but that he did not tell her anything 
about how he got hurt. On Saturday there was a breaking out on his 
body and several physicians were called to treat him. There was no 
evidence of any break or abrasion on his body. There was evidence 
that he was delivering ice in blocks of one hundred pounds each and 
that he would place a block upon his back and slide it down into the 
ice box at the dairy. A witness testified that on the day of his injury 
the deceased told him that "he was laying ice down in the box or had 
started to do so, and that he slipped or that the ice slipped, and that 
in order to catch it was caught in a strain and hurt his back." Another 
witness testified that the deceased said: "I slipped out at Baird's Dairy 
when I put ice in the box." On Saturday afternoon the deceased said he 
thought he had measles, as there was a breaking out upon his body. 
Another witness testified that deceased said that "the ice slipped and 
pulled him back and threw him in a strain." Several physicians testi- 
fied, but they had no definite opinion as to the cause of the death. 

The hearing Commissioner, among other findings, found as a fact that 
"the deceased did not suffer an injury by accident while employed by the 
Asheville Ice Company, causing his death." The conclusions of law are 
as follows: "The attending physicians are some three or four in number 
that attended the deceased in his last illness. They were unable, on the 
witness stand, to say what caused the death of the deceased. They all 
agreed that some kind of infection was probably the cause of it. There 
is some hearsay evidence in the record to the effect that the claimant, 
while putting a block of ice in the refrigerator of one of the customers 
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of the Asheville Ice  Company, hurt himself. On the day of the alleged 
accident, however, the deceased complained to his employer that he was 
feeling badly. H e  was broken out with a rash of some kind that three 
or four fellows thought was probably the measles and one doctor diag- 
nosed the trouble as measles. During the time that the deceased was 
complaining about the measles and feeling bad he made no mention to 
his employer about any accident he might have suffered. From the evi- 
dence in the record the Commission is  certainly not able to say that the 
deceased suffered any injury by accident which caused his death. From 
this evidence we are unable to say more than the attending physicians 
have said and they all have testified that they did not know what caused 
the death of the deceased and all agreed that i t  was some kind of infec- 
tion. None of the attending physicians found any evidence of trauma 
on the body of the deceased. The Commissioner does not believe that the 
burden placed upon the claimant to make out a case has been sustained. 
Compensation must, therefore, be denied, and it is so ordered. .Con- 
cerning the costs in this matter, let each side pay its own." 

There was an appeal to the full Commission which adopted the find- 
ings of fact and conclusions of law of the hearing Commissioner, and 
thereupon the plaintiff appealed to the Superior Court. 

The judgment of the Superior Court contains the following clauses: 
"And i t  appearing to the court that the Industrial Commission made 
further findings that the cause of the death of said Cancel W. Brown 
is unknown, and that he did not suffer an injury by accident while em- 
ployed by the Asheville Ice Company, causing his death, and it appear- 
ing that these findings are all negative and are dependent upon and 
include the conclusions that the plaintiff has not sustained the burden 
placed upon her to make out a case, and that the evidence is insufficient, 
and the court being of the opinion that these findings set out in the 
opinion of the Industrial Commission . . . are mixed questions of 
law and fact, involving the question of the sufficiency of the evidence 
and are, therefore, not binding upon this court upon appeal; and the 
court being of the opinion, after considering all the evidence, that the 
same is sufficient to make out a prima facie case for the plaintiff. . . . 
I t  is . . . decreed that the award heretofore made be, and it hereby 
is, set aside, and that this cause be and the same hereby is remanded to 
the North Carolina Industrial Commission, and i t  is ordered that said 
Commission shall reconsider this cause and make an award herein 
conformably with this judgment." 

From the foregoing judgment the defendant appealed. 

Thomas A. Jones, Jr., and Heazel, Shuford & Hartshorn for plaintiff. 
Uhlman S. Alexander and W .  C. Ginter for defendant. 
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BROGDEN, J. The  Industrial  Commission found as  a fact that  "the 
deceased did not suffer an  in jury  by accident while ernployed by the 
llslicrille Ice  Company, causing his death." There was competent evi- 
dence to support such finding, and consequently the a p p d a t e  court was 
thereby concluded. I t  is t rue tha t  the hearing Commissi~mer stated that  
lie did "not beliere that  the burdtn  placed upon the claimant to make 
out a case has been sustained. Conipensatioii must, thcrl;fore, be denied 
and i t  is so ordered." The  full Commission adopted the findings of fact 
and coliclusio~is of law contained in t h e  opinioii of the hearing Commis- 
sioner and furtlirr declared : "Upon the finding that  tlle death of de- 
ceased was not tlle result of an  in jury  by accident a rk ing out of and 
iu thc course of cniployment, the clainlant's compensation is denied and 
tlle case dismissed." The expression used by the hearing Commissioner 
wferrilig to burtlen of proof or prima facic case has 110 determinative 
hearing. When the Conimission finds the essential facts the award, as 
a matter of Ian-, must abide such finding. Obriously, if all the testimony 
offered by a claimant, tcnding to show an injury sustained in  the course 
of his employment, was hearsay and inconlpetei~t, no finding based upoil 
such testimony could be upheld. The  fact of an accident, of course, 
may be established by circumstaiitial eridence, but i11 the present case 
the only evidence of injury to the back of deceased mas his declaration 
matlc to various parties who testified a t  the hearing. Manifestly, such 
evidence was wholly incompetent. I f  the deceased did not suffer an 
illjury by accident causing his death, his dependents :we not entitled 
to recover. Such was the finding of the Commission, supported by 
competent evidence, and, therefore, the tr ial  judge was without power 
to decree "that said Conimission shall reconsider this cause and make a11 
award herein conformably with this judgmcwt." 

Reversed. 

HANK O F  F R E N C H  B R O A D  v. CATAWBA CONSTRUCTION COMPANY, 
.JOHN N. BOHANNON,  C I T Y  O F  H I C K O R Y ,  AND S A M U E L  E. FINLEY.  

(Filed 29 June, 1932.) 

1. Evidence C a-Burden is on plaintiff to establish his case. 
The burden is 011 the plaintiff to offer evidence in support of all 

essential and material elements of its cause of action. 
2. Assignments C a-Action on assignment by third person, the assignee 

not being a party, held properly nonsuited in this case. 
Where a contractor assigns all moneys to become clue under his con- 

tract for certain municipal construction to a bank to secure loans made 



N. C.] S P R I N G  T E R M ,  1932. 101 

BANK 9. CO~VSTRUCTION CO. 

to him, and directs that out uf the funds the bank should tirst repay 
itself and then pay another bank the balance to the extent of the con- 
tractor's loans from such other bank, and thc governing body of the city, 
upon the request of the contractor, orders the city manag~r  to forward 
all checks due the contractor to the assignee bank for deposit to thv 
credit of the contractor: Held, the acceptance of the assignment by the 
city did not constitute an unconditional promise to pay the assignee the 
total contract price, and upon default by the contractor and the comple- 
tion of the work by another an action on the assignment by the second 
bank is properly nonsuited, it not appearing that the assignee bank had 
failed to receive an amount sufficient to repay itself and the plaintiff 
bank, and the assignee bank not being a party to the action. 

CIVIL ACTIOX, before XacRae, Special J u d g r ,  a t  December Term, 
1931, of CATAWBA. 

On  or about 6 September, 1927, the city of Hickory awarded a paving 
contract to the Catawba Construction Company. John  S. Bohanno~l 
was the president of the company and owned a large majority of the 
stock. The Sat ional  Surety Compauy executed a surety bond for the 
faithful performance of the contract, but neither the contract nor the 
bond appears in the record. On 1 2  October, the Catawba Construction 
Company made an  agreement with the Wachovia Bank and Trust Com- 
pany, reciting the contract, and that  the Construction Company "in 
order to carry out said contract has applied to the party of the second 
part  (Wachovia Bank and Trust  Company) for loans to be made from 
time to time as said work progresses." Said agreement further provides 
"in order to secure the payment of said loan it is  agreed that all moneys 
clue the party of the first part  (Construction Company) by the city of 
Hickory, upon the moiitl~ly estimates for n ork done and completed, shall 
be paid to the party of the secolid part, and out of the nloneys so paid 
the party of the second part  is hereby authorized and directed to first 
repay itself any and all moneys due it for money borrowed by the party 
of the first part, and then to pay to the Bank of French Broad ht  
Narshall, Kor th  Carolina, each month the sum of $1,000 on the notes 
of the party of the first part  executed to said Bank of French Broad 
until the sum of $9,500 shall be paid, with interest. After paying the 
money due the party of the secolitl part  on account of ally loan and the 
$1,000 authorized to be paid to the Bank of Frencli Broad, the balance 
of said fund from said estimate shall be left on deposit to the credit of 
the party of the first part, to be used by i t  as  it sees fit. . . . I11 

order to secure the said Wachovia Bauk rind Trust  Compmiy for ally 

loans made or to be made the party of the first part does hereby transfer. 
assign and set over to the party of the second par t  all its right, title 
and interest ill the money due or that may become due under said con- 
tract by the city of Hickory and hereby directs the city of IIickory to 
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pay any and all moneys due or to  become due under said contract to 
said Wachovia Bank and Trust  Company to  be distributed as  above 
provided." 

On  15 October, 1927, the city council of the city of Eickory passed 
the following resolution : "Catawba Construction Company, tlie coil- 
tractor of paving work in progress i11 the city, having so requested, it is 
. . . ordered tha t  the city manager forward all checks on estimates 
due to Catawba Construction Company, to the Wachovia Bank a i d  
Trust  Conipany, of Ashcville, for deposit to the account of tlie Catawba 
Construction Company." 

attorney for the Wachovia Bank and Trust  Uompaiiy appeared 
a t  the meeting of tlie city council and notified the members of the assigii- 
inent by the Construction Conlpany to the Wachovia Bank and Trust  
Company. The witness testified: "I drew a resolution, in which tlie city 
of Hickory was to rat ify and accept this contract, a i d  agree to  makc 
the payments as provided therein, and, as I recall, I carried that  resolu- 
tion to Hickory when I appeared before the city council, and asked them 
to pass that  resolution, and I think I left one or two coples of that  reso- 
lution, they did not pass the resolution as I had it prepared, but passed 
the one which you ha re  in  your pleadings." 

Thereafter checks issued u p  to  1 April, 1968, were r ~ d e  payable tu 
the Catawba Construction Company but forwarded to the Wachol-ia 
Bank and Trust  Comlxiiiy. I n  April,  1925, the Catawlla Constructioii 
Company assigned the contract to the defendant, Samuel E. Finlcy. 
Tlie Construction Company apparently defaultcd prior to 3 May, 1928, 
because on that  date the Uoiistruction Cornpany acknolvledged the re- 
ceipt of a resolution passed by the city counril, notifying said Construc- 
tion Company that  it had defaulted. The  evidence tentltd to show that  
in April, 1925, the city of Hickory was owing for paving work a sun1 
in excess of $60,000. 

The plaintiff Bank of French Broad instituted the present actiol~ 
against the Catawba Construction Compaiiy and John N. Bohannor~, 
city of Hickory and Samuel E. Finley, alleging that "th,; said construc- 
tion program had beell completed and that  the defendant, city of Hick- 
ory, has, notwithstanding i ts  knowledge of the claims and rights of this 
plaintiff, made full settlement with the said Samuel E. Finley, and that 
the said Samuel E. Finley has failed arid refused, and still fails and 
refuses to make settlement with his codefendant, Catawha Construction 
Company, and John N. Bohannon, and that  on 6 April ,  1928, the c i t ~  
of Hickory wilfully, wrongfully and unlaufully ceased payment of the 
estimate on account of street pariiig contract with defendant, Construc- 
tion Company, and . . . wrongfully and unlawfully refused to pay 
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certain moneys accruing under said contract and owing to defendant, 
Catawba Construction Company, . . . and wrongfully and unlaw- 
fully refused to  make further remittances to the Wachovia Bank and 
Trust  Company under and in  accordance with the contract and assign- 
ment," etc. 

At  the  conclusioll of plaintiff's evidence a judgment of nonsuit was 
entered, from which judgment plaintiff appealed. 

Louis A. Whitellel., Guy Weaver and Xanly, Hewhen & Womble for 
plaintiff. 

Self, Bagby, 8 5 e n  & Patrick and R. H .  Shuford for defendant. 

BROQDEN, J. The law iniposed upon the plaintiff the burden of offer- 
ing evidence to support all the essential and material elements of its 
cause of action. I n  substance the evidence tended to show that  the Con- 
struction Company assigned all payments due and to become due to the 
Wachovia Bank and Trust  Company by virtue of a written contract be- 
tween the Construction Company and said bank. The Wachovia Bank 
and Trust  Company was directed in  the assignment of the contract "to 
first repay itself any and all moneys due it for money borrowed . . . 
and to pay to the Bank of French Broad each month the sum of $1,000 
on the notes of the party of the first part (Construction Company) 
executed to said bank." 

There was further evidence offered by the plaintiff tha t  for some 
reason the city of Hickory declared the contract of the Construction 
Company in default. I t  was admitted in  the answer that  the work had 
been completed and paid for, but i t  does not appear who completed the 
work. There is evidence that ill May, 1928, there was an amount of 
approximately $65,000 due somebody by the city of Hickory, and that 
this amount was not paid to the Wachovia Bank and Trust  Company 
under the assignment agreement. The Wachovia Bank and Trust  Com- 
pany, the assignee, is not a party to the suit, and i t  appears that  on 
16 April, the Construction Company owed the Wachovia Bank and 
Trust Company between $21,000 and $22,000. I t  appears that  checks 
issued by the city of Hickory totaling approximately $63,000, were 
issued for "deposit in the Wachovia Bank and Trust  Company, Ashe- 
d l e ,  North Carolina, to the account of Catawba Construction Com- 
pany." Whether said amounts were sufficient to pay all sums due by the 
Construction Company to the Wachovia Bank and Trust  Company and 
the plaintiff during the periods when said payments were being made 
does not appear. Indeed, the evidence is confusing in several particulars. 
Fo r  instance, there is much evidence offered by the plaintiff relating 
to some sort of suit between the parties in the Federal Court. 
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111 the last analysis, the case was tried upon the theory that  the wso- 
lution adopted by the city couricil on 15 October, 19di,  111 which it was 
"ordered that the city manager forward a11 checks on estimates due to 
Catan ba Co~~structioi i  Conipany to tlie W a c l ~ o ~  ia  Bank c 11d Trust  Con-  
pany of Asheville for deposit to the accou~it of the @at,rmba Construc- 
tion Company," imposed upon the city of Hickory the duty and obliga- 
tion of paymaster to tlie plai~itiff by virtu(. of the apl~lication of tlie 
principle announced ill RnnX: 1 ' .  ,lIcC'nnless, 199 N .  C., 360, 154 S. E., 
621. This position, howcrer, is not sustained by that  cac:e. The  accept- 
ance of the assigmlcnt by the city of Hickory did not constitute all u11- 
rontlitional pronliee "to pay the assignee all funds coming into the 
hands of the contractor." See, also, T ~ x s f  Co. v. Const i .ucf~on Co., 
191 N. C., 664, 132 S. E., 804; Stzc lson  v .  lIil1, 196 T i .  C., 494, 146 
S. E., 135; i l ' ? ~ r s f  ('(1. I.. C ' o ~ c f n c c f c o n  ( 'u . ,  200 P\'. C., 304, 156 8. E., 491. 

2\ffirmed. 

STATE 0fi' X O I I T H  CAIIO1,IXA ox ~ C ~ L A I I O A  OF VELMA BANlC, SYUII, 
NICHOLSOX,  Z. A. NICIIOLSON,  J H ,  C1,IFTOS NICHO12SON, AIVA 
XICHOLSON,  GEORGE IUICHOI,SON, I 'HII , I , IS  S I d H O I . S O X ,  A S D  

P R E S T O S  T\'ICHOI,SOX. ALL MIAORS, A21) ~ ~ l ~ ~ l < E b ~ h l t ~  I N  T H I S  ~ C T I O . \  

lil TI IEIK ~ E X T  FRI&AD, IT'. 1'. u , i x I > ,  v. EI2LVh K I C H O I I s O N ,  A \ D  

AIARTLANI) CASUALTY COhIPriNY. 

(Filed 20 Jurle, 1982.) 

Guardian ancl Ward H b-Gui~rdiansliip bond is linblc for loss caused by 
deposit as permanent investment in savings account without security. 

IVllcre n guari1i:in de1.1nsits the entire estate of his n.nrd in the savings 
ilepnrtmcnt of n bank a t  6 per cent interest, :lnd sucu tlelmit is not 
made pelidin:: investment of the funds or for currcnt ~isc, but is made 
>IS a lwrmalieut i~ivestmelit without rrquil,ing the bank to give security 
thewfor: I l c s d ,  the dcl)osit in legal contemplntiun is a loan to the bank 
withcrut security mid the guardian m~tl his bond arc liable for the loss 
occasioned by tlic insolvency of the bank n number of ~nontlis after tlir 
clel~c~sit n x s  made altliou:.li the gunrdim acted in good fnith in m~liiri:. 
such illvestment. C. S., 2308. 

*~PPE. \L  by tlcfcl~tlauta from C'let t~c~rf ,  J . ,  at  J anua ry  rI ' ( ' r~l~,  1932, of 
H h ~ u a ~ s o r ; .  Ko error. 

Tl1i5 mas all actioli brought by  plaintiff^ against tlefcl~dn~its to rc- 
c.o\er for breach of guardian bond. The bond n a s  111adc b,r Bclva Kirhol- 
son ant1 tlie AIaryl;ai~~l Casualty ( ' o l n p a ~ ~ y ,  1 1 ~ r  surety. The  1~11:llty of 
the hond was $16,802. 

The plaintiffs co~itc~lt l  t l ~ a t  i l e f ~ w d i ~ ~ ~ t  Belva Nicliolson, guardian, ill- 
stead of 1e11di11g this lno~lcy on real estate or on bonds, or on sonlc proper 
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loan, and taking security for it, the guardian loaned the money to the 
Citizens Sa t iona l  Bank of Hendersonville, N. C., agreed to leave it 
in this bank for no definite time, but made a loan to the bank, made 
arrangements with the bank to take the guardianship funds and pay 
them 6% interest; that  the guardian took no security for it and, there- 
fore, was making a loan of the wards' money to some one, to wit, the 
bank, and that  no security mas taken for it, and that  mas a violation 
of the law. On the contrary, the defendants conteild that  the guardiau 
acted i11 good f a i th ;  that, it  was not a loan; that  i t  was a deposit, and 
the mere fact that  the bank agreed to pay 6% did not make it a loan, 
but that  i t  was a deposit, and coi~tend the guardian acted in good fai th 
and if a loss did occur, the guardian would not be liable. 

T h e  court below charged the jury that "I t  is the opinion of the court 
and i t  SO charges you, that  this i n  substance was a loan to the hank, 
and the fact that  the guardian did not take any security would be a 
breach of the guardian's duty, and that the guardian and bondsrr~all 
would be liable." 

The  issues submitted to the jury were : 
(1)  Did the defendant, Belva Nicholson, breach the guardin11 bond 

sued on in this action, as alleged in the complaint ? The  court charged 
the jury:  "If you believe the evidence, and are satisfied by the greater 
weight of the evidence of this fact, you will answer this issue, Yes. The 
court instructs you upon all the evidence in  this case, if believed by 
you, and found by you to  be true, that  you will answer the first i s s u ~ ,  
Yes. 

( 2 )  What daiuage, if any, are the relators entitled to recoyer of the 
tlrfendants? The court instructs you upon all the evidence in this case. 
if believed by you, and found by you to be true, you nil1 answer the 
second issue $6,77238, with i n t e r ~ s t  thereon a t  670 from 20 Sorembcr.  
1030." 

The jury answered the issues according to the court's instructions. 
'The court rendered judgment on the verdict. Defendants made numerous 
exceptions and assignments of error and appealed to the Supreme Court. 

Shipman & Arledge and Carter & Carter for  p l a i n f i f s .  
Jferrimon, Adams & .ldam,q for defendants. 

C L A R I ~ ~ O K ,  J. The  question involved: I s  it a breach of a guardian's 
bond for the guardian to place the entire trust fund, in the amount of 
$8,401.01, on permanent (savings account) deposit i n  a commercial 
bank, without security, under an agreement that  the bank x~ould pay 
six per cent interest thereon, said arrangement being a l lowd  to stand 
until the failure of the  bank, more than nine months after the deposit; 
the guardian so acting voluntarily, in the utmost good faith, and with 
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the express approval of her bondsman, but with the result of the loss 
of the greater part  of the fund in consequence of the insolvency of the 
bank? W e  think so. 

C. S., 2308 is as follows: "Guardians shall have power to lend any 
portion of the estate of their wards upon bond with sufficient security, 
to be repaid with interest annually, and all the bonds, notes or other 
obligations which he shall take as guardian shall bear compound in- 
terest, for which he  must account, and he rnay assign the same to  the 
ward on settlement with him." A guardian will be held liable for any 
loss resulting from a loan made without taking any secwrity, however 
solvent the debtor may have been when the loan was made. Collins v. 
Gooch, 97 N. C., 186;  Cobb v. Fountain, 187 N .  C., 335; Roebuck v. 
Surety Co.. 200 N .  C., 196; Bank 1 % .  Corporation Commission, 201 
N. C . ,  381. 

In 12 R. C. L., a t  p. 1133, part  sec. 30, we find: "The deposit of 
funds in an incorporated bank of good reputation temporarily, while 
they are awaiting investment or needed for current use, is  proper; but 
a deposit in bank for :L fixed period of time has been held to be a loan 
without security and to  render the guardian responsible for any ~ o s R . ~ )  
The case of Pierce 11. P i r r c ~ ,  197 N .  C., 348, is distinguishable. Tn the 
judgment of the court bclom. we find 

N o  error. 

ADA STORY HUNT, ADMINISTRATRIX OF E. W. HUNT, v. SEABOARD AIR 
LINE RAILWAY COMPANY. 

(Filed 29 June, 1932.) 

1. Death B d-Evidence that  death resulted from negligence of defendant 
held sufficient to be submitted to  the jury. 

Where there is evidence that a mail crane used to take bags of mail 
aboard train without its stopping had been allowed lo become in a 
state of disrepair, causing a mail clerk to fall therefrom while performing 
his duties, and there is evidence that the clerk's health uas  good thereto- 
fore but  that subsequently he was not able to work and that he died 
several months thereafter, and declarations of the clerk made after the 
accident that his fall had injured his back are admitted in evidence: 
Held, i n  an action against the railroad company owning the mail crane, 
the evidence is sufficient to be submitted to the jury although there was 
evidence contra that the clerk died of pellagra and t h ~ t  his back was 
not injured in the fall. 

2. Appeal and Error  F a-Where ruling of court is not assigned as error 
the question mill not be considered on appeal. 

The refusal of the court to strike out evidence admitbed on the trial 
will not be considered on appeal where the refusal to grant the motion 
to strike out has not been assigned as error by the appellant. 
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CIVIL ACTION, before Harris, J., a t  October Term, 1931, of VANCE. 
The plaintiff alleged and offered evidence tending to show that E. W. 

Hunt was employed by the United States Government to carry mail from 
the post office at Greystone, North Carolina, to a rnail crane owned and 
operated by the defendant. The mail crane is operated by two levers. 
A person desiring to operate the crane stood on a platform and took 
hold of the lever arm and raised it up. The two arms are connected so 
that when you raise one you pull the other one down. A witness said: 
"You hitch the mail on the top one aiid pull it down and hook the sack 
on the bottom one." The platform is about five feet from the ground 
and is made of casting and is about 8% by 14 inches. The platform 
had no railing and was fastened to a wooden base by bolts. On 30 July, 
1929, the deceased took the mail and carried it to this crane for the 
purpose of placing it there so that the mail train of defendant could 
take the mail sack from the crane without stopping the train. 9 witness 
testified: "When you step on the platform i t  would tilt toward thc 
track, and when you pulled the arm down it would tilt more. . . . 
On 30 July, 1929, it was in exactly the same condition it had been in for 
several months. I had been using it off and on during that time. . . . 
Anybody that got up on it could notice the tilting-that it leaned a 
little bit." Another witness said: "The platform had been in a rickety 
condition for sometime. The bolts were loose in the platform and it 
was cracked. The platform was cracked or broken. . . . Anybody 
could see it would tilt if he got on it. . . . The platform was 
broken aiid bolts loose and shackly too." The evidence tended to show 
that the plaintiff fell from the platform upon the track below. When 
he was brought home immediately after falling the deceased said to his 
wife: "This has got me. I u7ill never get over it. I am going to die." 
When asked what he was talking about, he said: "he fell, that he was 
hanging the mail on the crane and hooked it at  the top, and the platform 
tilted, the lever jerked out of his hand, and he fell across the railroad 
irons kinder sideways and hurt his back, and he could not walk." 

There was evidence that prior to the injury plaintiff was a steady 
worker and in good health, and that after the injury he was never able 
to work or to walk. He  died on 16 December, 1929. There was evidence 
offered by the defendant tending to show that there was no injury to 
plaintiff's back and that he died of pellagra. 

At the close of all the evidence a motion for nonsuit was sustained 
and the plaintiff appealed. 

Charles B. Aycock, X. C. Pearce and Thos. W .  Ru,fin for plaintiff. 
Murray Allen for defendant. 
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BROODEX, J. There was evidence tending to show : (1) that  the plain- 
tiff in the discharge of contractual duties fell from the platform of 
defendant while thereupon for the purpose of attaching a mail sack to 
the crane provided for sucli purpose; (2 )  that  the platform was de- 
fective in that the bolts  ere loose causing it to tilt, and that  such defec- 
tive condition had existed for a substantial period of t ims;  ( 3 )  that  the 
fall from the platform occasioned injury to the plaintiff; (4) that  prior 
to the fall plaintiff was in good health, and subsequeqt thereto was 
never able to walk or work. 

The only evidence terldiilg to show that the plaintiff fell from the  
platform x i s  his declaration when he mas carried home. H e  lived 
several nionths after the declaration. There x a s  uncontradicted evidence 
to the effwt that  his back was not injured. H i s  declaration was ad- 
mitted pres~unably upon the theory tha t  i t  mas a dying declaration. 
While the record shows that there was a motion to strike out the declara- 
tion and surh motiou n a s  o\-errulecl, there is no assignment of error for 
sucli ruling, and, tliercforc, the same is not coilsidered. ;See Hozuciid c .  
Wright ,  I73  N. C., 339, 91 S. E., 1032. 

The eridence, viewed with that  liberality which the lam requires upon 
motions of nolisuit, mas sufficient to be submitted to the jury, and as a 
iiev tr ial  will result, i t  is  deemed inadvisable to discuss the various 
questions debated in the brief$. 

Re\-ersed. 

A. hl. R E S A K  v. DUPLIN iVOTO1t COBIPANY AXD OSBORNE LUMBER 
COhlPAST,  A ~ D  GENERAL ,4CClUEh'T FIRE AND LIFE ASSURANCE 
CORPORATION. 

(Filed 29 June, 1932.) 

1. Master and Servant F e-Policy of insurance carrier will be construed 
in favor of injured employee when the policy is ambiguous. 

Where the policy contract of an insurance carrier issued in accordance 
with the prorisions of the Worltrncn's Compensation Act is ambiguous 
the doubt will be resolved in favor of thost: insured thereunder, having 
regard to the ascertainment of the intent of the parties an gathered from 
the instrument as a whole. 

2. Master and Servant F i-Findings of fact of Industrial Commission 
are conclusive when supportrd by competent evidence. 

The findings of fact by the Industrial Cornmission in a hearing before 
it are conclnsire on the courts nhrn supported by any competent evidence. 
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3. Master and Servant P o--Policy held to cover injury to  employee while 
engaged in job incidental to regular business of employer. 

Under the provisions of a policy of an insurance carrier insuring sales- 
men, drivers, and helpers and all other eniployees of a motor sales company 
wherever engaged, whether working at certain places defined or elsewhere 
in co~inection with or in relation to such work or places: Held,  evidence 
that an employee was engaged at the time of the accident in the inci- 
dtntal business of his employer in unloading logs from a truck, and was 
working under the orders of his employer as a part of his duties is 
suflicient to sustain a finding of the Industrial Commission that the policy 
contract covered the injury. 

APPEAL by General Accident F i r e  i~11tl Life Assura~lce Corpuriltioil, 
from B e v i ? ~ ,  J. ,  at August Ciri l  Term, 1931, of UUPLIS. Aif-firnietl. 

This is an  action brought by plaintiff under the Xortli Caroliila 
Workmen's C o m ~ m ~ s a t i o n  Act in which he seeks compei~satioil for ail 
"injury by accident arising out of and in the course of the eniployiiie~it." 
S. U. Code of 1931 (Michie), see. 8O8l(f) .  

The defendant, appellant insurance carrier, denies that the illjury was 
so sustained. The hearing Commissioner and the full C'orninissio~i sus- 
tained plaintiff's contention, and conlpei~xatioii was awarded him, :d 
on appeal by the carrier to the Superior Court tlie a~vartl \ \as  sustaiiied. 
The insurance carrier excepted and assig~letl crror and appc~alcd to the 
Supreme Court. 

C ~ a a x s o ~ ,  J. The Duplin Motor Oorrlpaiiy's liability policy contaii~b 
the following classifications of operation: "1. ( a )  Automobile salesi~iei~;  
(b)  All o f h e r  employees;  2. Clerical office employees; 3. ( a )  Uialcei-s 
and drzvers' helpers ( 7 f  not  zn 1 )  wherevei- engaged; ( b )  Chauffeurs and 
chauffeurs' helpers (if not included in I )  vherever engaged." Also 
" (6 )  This agreement shall apply to such injuries so sustained by rc:lsoil 
of the business operations described in said declarations nllich, for 
the purpose of this insurance shall include all opei~itions necesbnry, 
incident or appurtei~ant thereto, or coi~nected there\~itli,  zvhefher sud l  
operations are  conducted at the  u ,ork  places defined a n d  described in 
sazcl declaraf ions  or e l s ~ w h e r e  z n  c o n n c t f i o n  w i f h ,  0 7 .  i n  r r la f ion  f o .  

such work  places." (Italics ours.) 
There are two q u e 4 o n s  inrolved in this case: (1)  As to \\hether the 

policy written by General Accident F i r e  and Life Assurance Corpora- 
tion to coxer compensation liability of Duplin Uotor Company co\ ers 
the particular type of work plaintiff was engaged ill on 11 February, 
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1930; (2) As to whether plaintiff was a regular employe3 of the Dupli11 
Motor Company. 

The Commission found: "That the plaintiff was a regular employee 
of the Duplin Motor Company, earning an average of twenty dollars 
per week. That plaintiff was injured by accident arising out of and in 
the course of his regular employment by the Duplin Motor Company oil 
11 February, 1930, while unloading logs; that plaintiff's work was truck 
chauffeur; that defendant Motor Company mas not engaged in logging 
and lumber business but hauling logs mas incident and appurtenant to 
the regular business of the Duplin Motor Company, as described in the 
insurance policy issued by the General Accident Fire  and Life Bssur- 
ance Corporation to the Duplin Motor Conlpany, 1 July, 1929." The 
policy uses the broad language "all other employees," etc. 

"If the clause in question is ambiguously worded, so that there is 
any uncertainty as to its right interpretation, or if for any reason there 
is doubt in our minds concerning its true meaning, we t,hould construe 
i t  rather against the defendant, who mas its author, than against the 
plaintiffs, and any such doubt should be r e s o l d  in favor of the latter, 
giving, of course, legal effect to the intention, if i t  can be ascertained, 
although it may have bee11 imperfectly or obscurely expressed." Walker, 
J., in Bray v. Ins. CO., 139 N. C., at p. 393; Allgood 1 1 .  Ins. Co., 
186 N. C., at pp. 420-21. 

I t  is well settled that if there is any conlpetent evidence to support 
the findings of fact of the Industrial Commission, although this Court 
may disagree with such findil~gs, this Court will susta~n the findings 
of fact made by the Commission. We think there was e~icience to sustain 
the findings of the Commission. The judgment of the conrt below is 

Affirmed. 

J. A. MINNIS, ADMINISTRATOR OF C. E. SHBRPE,  DECE~SED, V. W. E. 
SHARPE,  J. L. SCOTT, JOHN M. F I X ,  J. C. STALET, MRS. MAUD G .  
HOLT, EXECUTRIX OF K I R K  HOLT, DECEASED, JAMES N. WILLIAMSON, 
JR., S. G.  MOORE AND C. V. SHARPE.  

(Filed 29 June, 1932.) 

1. Corporations C c-In absence of evidence of causal conr~ection between 
negligence of director and damage, a nonsuit is proper. 

I n  an action against the directors of a corporation to recover the loss 
sustained by the plaintiff by reason of the directors' negligence in the 
performance of their duties, a motion as of nonsuit by one of the direc- 
tors should be allowed where there is no evidence of a causal connection 
between his negligence and the damage to the plaintiff, such damage 
being sustained after the movant had ceased to be a director. 
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2. Appeal and Error I a-Petition to rehear is alloffed in this case. 
Where an examination of the evidence set out in the case on appeal 

sustains the petitioner's contention that the Court inadvertently over- 
looked in deciding the case the contentions presented by his petition, his 
petition to rehear will be allowed. 

THE above entitled action was tried before Devin, J., and a jury at 
*Ipri l  Term, 1931, of ALAMARCE. 

The defendants appealed from the judgmeiit of the Superior Court 
to the Supreme Court. Upon the hearing of their appeal, the judgment 
of the Superior Court was affirmed in  accordance with the opinion filed 
in the Supreme Court on 24 February, 1932. See 202 N. C., 300, 162 
S. E., 606. 

On 31 March, 1932, the defendant, Jarnes S. Willia~nson, J r . ,  filed 
iu the Supreme Court his petition for a rehearing of his appeal from 
the judgment of the Superior Court. Rule 44, Rules of Practice in the 
Supreme Court. 200 N. C., 838. A rehearing was ordered on 9 May, 
1932, and has been had since that date. 

I t  appears from the uncontradicted evidence a t  the tr ial  of this action 
in the Superior Court, that  the loss sustained by plaintiff's intestate by 
reason of the negligence of the directors of the dlamance Insurance and 
Real Estate Company occurred after 27 November, 1927, and that  the 
defendant, James h'. Williamson, J r . ,  was not a director of the said 
company, either de jure or de facto on or after said date. H e  was not 
reelected as a director in the annual nieeting of the stockholders of the 
company in January,  1927. 

The defendant, James N.  Williamson, Jr . ,  excepted to the refusal of 
the tr ial  court to allow his  motion for judgment as of nonsuit at the 
close of all the evidence and on his appeal to the Supreme Court assigned 
such refusal as error. This assignmelit of error was not sustained a t  
the hearing of the appeal by the Supreme Court. I n  his petition for a 
rehearing of his appeal, the defendant suggests that  the Supreme Court 
was inadvertent to his contention that  there was no evidence a t  the trial 
in the Superior Court tending to show a causal connection between an1  
uegligence on his part as a director of the Alamance Insurance and Real 
Estate Company and the loss sustained by plaintiff's intestate. 

Cooper A. Hall and Shuping & Hampton for plaii~fifl 
Brooks, Parker, Smith & Wharton for defendanf. 

CONNOR, J. I n  the absence of evidence tending to  show a causal con- 
nection between the negligence of the defendant, James  N. Williamson, 
Jr . ,  while serving as a director of the Alamance Insurance and Rcal 
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Estate Company, and the loss sustained by ldaintiff's intestate by reasoil 
of the negligence of the directors of said company, after the defendant 
had ceased to be a director, i t  was error to refuse defendlnt's inotion f o ~  
judgment as of noiisuit a t  the close of a11 the evidence. Burlie v. C'oack 
Co., 198 K. C., 8, 130 S. E., 636, I17hifakcr P. C a r  Co. 197 N .  C., 83, 
147 S .  E., 720, Peters  v. T e a  Co., 19.1 N. C., 172, 138 S.  E., 503, Gilli\ 
v. Trans i t  Corpoi-afion, 193 X. C., 3.16, 137 S. E., 1b3, Ledbetter c. 
Englzsh, 166 N. C., 125, 181 S. E., 1066. 

An examillation of the evitlcilee set out in the ease on appeal sustain, 
the petitioner's conteiitioli that  the court inadrertently o\crlooked hi< 
 ont tent ion presented by his petition for a rcliearing. 

The judgnient of the Superior C1ourt against the defendant, James IT. 
Williamson, Jr . ,  i s  reversed. 

Petition allou ed. 

B. G. THOMPSON v. L. E'. HERRING ASD MRS. ELMET!l?A HERRING. 

(Filed 29 June, 1932.1 

Abatement and Revival B b-Actions and parties held nck the same and 
plea in abatement in second action was bad. 

An action by the maker to recover for the wrongf'ul sale of certain 
cotton hypothecated as collateral for a nole will not support a plea in 
abatement in an action instituted by the payee against the maher and 
guarantor to recover on the note and the letter of h~pothecation, the 
parties not being the same and the causes of action being different. 

APPEAL by defendants from Cowpel-, S p w i a l  Judge, a t  l l a r c h  Term, 
1932, of WAYXE. 

Ciri l  action to recorer on promissory note and lettcr of hypothecation. 
On 14  January ,  1931, L. F. Herr ing  instituted an  action in Greene 

County against B. G. Thonipson to recover d:~magcs for n rongful sale of 
certain cotton hypothecated as collateral to I-Ierring's note. Summons 
Jras served 16 January ,  and complaint filed 20 Januarjr. 

On 15 January,  1931, B. G. Thornpson instituted this ac-tion in Wayne 
County against L. F. Herring and Mrs. Elnwtta Herr ing  to recover on 
promissory note and letter of hypo t l~eca t io i~  Duly rer~f ied  complaint 
was filed with issuance of suinnioiis and both serrcd on dcfendaiits I f  
January.  

Plea in abatement is  filed by the defendants on the ground that  the 
same subject-matter is involved in the action instituted in  Greene County 
by L. F. Herring against B. G. Thompson. 
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F r o m  t h e  orerrul ing of t h e  plea i n  abatement, the  defeildauts appeal,  
assigning errors. 

Dickinson d? Freeman for plaint i f .  
J .  Faison Thornson, Walter G. Shepad und Hugh Brolrsn Ca~r~phrll 

f o ~  defendants. 

STACY, C. J., af te r  s ta t ing the  case: T h e  plea i11 abatement was prop- 
er ly overruled. Brown v. Polli, 201 N. C., 375, 160  S. E., 337. T h e  
part ies  a r e  not t h e  same and  t h e  causes of action a r e  different i n  t h ~  
two suits. A final judgment in the  action brought i n  Greene County by 
I,. F. H e r r i n g  against B. G. Thompson would not support  a plea of 
7.es judicata i n  t h e  present action instituted i n  W a y n e  County. T h i s  is 
one of t h e  tests of identity. Bank v. Broadhzrrsf, 197 N. C., 363, 14s 
S. E. ,  452. 

Affirmed. 

(Filed 29 June, 1932. ) 

1. Evidence F d-Letter containing admission by attorney acting within 
scope of authority held competent against client. 

An attorney employed to check over the accounts of his client in 
order to ascertain its correctness acts within his implied authority, a t  
least, a s  an agent in writing a letter to the creditor the day following 
his examination and investigation of the books, admitting the correct- 
ness of a certain item and denying the correctness of others, and the 
letter is admissible against the client in a n  action in which the item 
admitted to be correct by the attorney is disputed. 

2. Same--Admission of attorney employed to check account stands upon 
the same footing as admissions of any other authorized agent. 

Where an attorney writes a letter in the course of his employment 
aclrnowledging for his client the correctness of a certain item as it  
appeared upon the creditor's books, the letter is competent upon the trial 
as  an admission of an agent on the question of the correctness of the 
item, but it  does not hare the effect of a solemn admission i i z  judicio 
but stands upon the same footing as  an admission of any other authorized 
agent. 

3. Account Stated A a-Lapse of time before objecting to account held 
not to render it an account stated. 

In  this case there was a long delay by the debtor giving a note secured 
by mortgage on lands in settlement of a n  account in disputing the validity 
of the note and mortgage for want of consideration upon the contention 
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that the note was given for land never conveyed: Ht:ld, the lapse of 
time and the giving of note did not bar the maker from establishing 
by his evidence his matter in defense. 

4. Cancellation of Instruments A +Fact that  son of mortgagee bid in 
property and sold it to cousin held not evidence of fraud. 

The fact that one member of a family conveys land to another or bor- 
rows money from another member is not evidence of fmud or bad faith 
in the transactions. 

3. Principal and Agent C c-Knowledge of agent will not be imputed to 
principal where agent is  acting for own benefit. 

Where a member of a loan committee of a bank passes favorably 
upon a loan for the payment of the purchase price of lands, and he has 
an interest in the transaction and works for his individual pecuniary 
benefit his knowledge of fraud or of outstanding equities against the land 
will not be imputed to the bank, but if the committeeman was acting for 
the benefit of some other person and not for his own benefit, such 
knowledge would be imputed to thc bank. 

CIVIL A ~ T I O S ,  before Noore ,  Special Judge, a t  Fa l l  Term, 1931, of 
FRANKLIN. N. B .  Finch nnd the Citizens Bank of Spr ing  Hope were 
made parties to  the suit. 

On 5 March, 1924, the defendant, Cullen Satterwhite, and his wife 
executed and delivered a mortgage to N. 13. Finch, t r , ~ d i n g  as N. B.  
Finch and Company, upon a tract of land in Franklin County, to secure 
a note in the sum of $4,011.73. Satterwhite is a colored man more than 
70 years of age, and alleged that  h e  mas illiterate. 011 20 February, 
1928, the said land was sold and purchased by 3'. D. Finch for the sun1 
of $2,500. On 27 April, 1928, F. D. Finch and wife conveyed the land 
to the plaintiff, Clement Richardson. On  the same date, to wit, 27 April,  
1928, Clement Richardson and wife borrowed from the Citizens Bank 
of Spring Hope the sum of $3,500 and executed a promissory note to 
said bank and secured the same by deed of trust upon the property to ' 

0. B. Moss, trustee, which deed of trust was duly recorded on 16 May, 
1928. 

The defendant, Satterwhite, remained in  possession of the land, and 
on 24 November, 1928, the plaintiff instituted the present action against 
the defendant Satterwhite, to recorer possession of the land. Satterwhite 
filed an  answer alleging in substance that  he had been dealing with N. B. 
Finch, a general merchant, for many years; that  he was illiterate and 
(lid not understand the nature of business transactions, and that  when 
he executed and delivered the mortgage on 5 March, 1924, to secure 
the note for $4,011.73 he was not indebted to N. B. Finch and Company 
in any amount whatever. H e  further alleged tha t  N. B. Finch, the 
inortgagee, was president of the Citizens Bank of Spr ing  Hope a t  the 
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time of the sale of said land, and at  the time the plaintiff, Richardson, 
purchased from F. D. Finch and executed the said $3,500 note. He  
further alleged that F. D. Finch, the purchaser of the land at the mort- 
gage sale, was the son of N. B. Finch; that the plaintiff was a nephew 
of said Finch, and that by reason of the further fact that the said 
N. B. Finch was a member of the loan committee of said bank which 
loaned to the plaintiff the sum of $3,500, that the bank was charged 
with notice of the failure of consideratioil of the mortgage given by 
the defendant on 5 March, 1924, and hence that the bank was not ail 
innocent holder of said $3,500 note. 

The evidence for the plaintiff tended to show that the defendant, 
Satterwhite, had been dealing with N. B. Finch, trading as N. B. Finch 
and Company, for many years, and that he had executed to said Finch 
from time to time various liens and deeds of trust upon said land to 
secure the payment of advances made to him, and that the defendant 
made no complaint about the correctness of the account until the land 
was first advertised for sale in November, 1926. 

The defendant, Satterwhite, offered evidence tending to show that the 
defendant, N. B. Finch, offered to loan him $4,000 to buy an additional 
tract of land, and that he executed a mortgage for that amount, but that 
the seller of the land declined to make a deed, and he then made demand 
upon N. B. Finch to return the papers to him. This was never done. 

The following issues were submitted to the jury: 
1. "Was the defendant indebted to N. B. Finch and Company on ac- 

count of the indebtedness recited in the mortgage deed referred to in 
the pleadings and at the time of the attempted foreclosure of said 
mortgage deed, and, if so, in what amount?" 

2. '(Was the plaintiff purchaser for value of the lands in question and 
without notice of the equities of the defendant, as alleged in the an- 
swer ?" 

3. "Did the Citizens Bank of Spring Hope, N. C., take its deed of 
trust upon said lands for value and without notice of the equities of the 
defendant, as alleged in the answer?" 

The jury answered the first issue "Nothing" ; the second issue ((NO,)' 
and the third issue "No." 

Upon the verdict judgment was entered decreeing that the plaintiff is 
not the owner nor entitled to the possession of the land described in the 
complaint. I t  was further ordered that the mortgage deed from Cullen 
Satterwhite and wife to W. B. Finch and Company, dated 25 March, 
1924, be adjudged to be "void and of no effect," and the clerk of the 
Superior Court of Franklin County is directed to cancel the same upon 
the records of said county," etc. 
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BROGUE 3, J .  On 20 August, 1925, the defcildimt, Sattern hite, went to 
the placc of busir~ess of N. B. Finch and Company, mortgagee, for the 
p ~ ~ r p o w  oof examining tlie status of the account. The  defendant ilar- 
rated the transaction as follows: "Mr. Ruffin was my l:ln yer before ho 
tlietl. H e  went do~vu there mid went over these accounts. H e  came by 
111y house arid got mc. H e  came soniewlierc~ close aboui tell ~ ' c l ~ c l i .  I 
don't lcno~v \ ~ ~ l ~ n t  time, but . . . 1 got back home that  night. H e  
mine up here :1nd checked u p  everything. W l ~ e n  U r .  Ruffin checked up 
ever-thing 1 got up  here about eleve11 o'clock and Mr. Ruffin had me 
goi~c.  nay from here about two hours by sun. I I e  and 1 went d o ~ w  
tliercx that  day, arid ~vhen  we were coming back he  said: "Sntterwhite, 
they h a l e  got you in  debt." . . . H e  said something was mighty 
wrong, anti Mr.  Finch told me himself that  somethi ~g was mighty 
wrong about u ~ y  account. . . . When I got down there I went over 
thc bool's with X r .  Roebuck. 1 can read figures, but I can't read writing. 
. . . We nc re  going o ~ c r  all tho accounts. . . . 1 didn't get a 
dollar of ii~oney." 

On tlie next day, to  wit, 21 August, 1925, William 11. Ruffin, now 
cicccased. arid an eminent lauyer,  nro te  a letter to N. B. Finch and 
Company. The letter begins as follows: Louisburg, Yor th  Carolina, 
d l  August, 1925. Messrs. N. B. Fiilcli and Company Spring Hope, 
S. C. Geiitlcmen: I n  ye: C. C. Satternllite note adjustment. Mr. Las- 
siter and I, with Cullcn's assistance, finished up our inves t iga t io~~ of your 
books late yesterday evening, and checking over my ~vo1.k this niornii~g 
L find that the only items now in question between us are clieclis made 
to  your order as follows: 1013: 17  February, $5.00; 22 February, $5.00; 
22 3Iarcl1, paid through Henry  Sattcrn hite, $5.00; 6 September, $2.25; 
9 September, $5.00. 1915 : 20 May, $10.00; 12 June ,  $10.00. 1916: 
29 AIay, $5.60. 1917: 13 January,  $6.30. 1919: 21 April, $10.00; 28 
April, $5.00; 19 *Ipril, $4.00; 16  May, $10.00; 8 July,  $8.80; 26 Sep- 
tmiber, $31.68; 2 December, $6.60. These checks total $130.32. H e  
vo~iteuds, as you know, that these were payments on account and not 
merely checks caslicd for his accommodation. Possiblj your cash ac- 
c20unt for these dates might throw sorne light on this question. . . . 
1 t.ould not always check up on your renewal notes, but from the best 
i ~ ~ f o r m a t i o n  I could get the last note, dated 5 March, 192 i, for $4,011.73, 

correct, and we raise no further question about the same. . . . I 
:IUI advising Cullell to make rxvery effort to pay this down out of the 
192a c r o p  to $3,000 or ~ C S S ,  a i d  if IIP will do this I believe I can rein- 
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state his land bank loan and get him the anlount appraised which is, 
:is I recollect, $3,776.51. I f  you will make this adjustment with him a t  
once it will encourage him to make stronger efforts to pay you and get 
this matter settled. I found Mr. Lassiter a most agreeable gentleman, 
quite competent and yery courteous and obliging in checking oyer this 
matter with me under adrerse circumstances. Very truly yours, Wm. H. 
Ruffin." 

The plaintiff offered the foregoing letter in evidence, but the same 
was excluded by the tr ial  judge. Consequently, the legal question arising 
is : Was the letter competent? 

Wigmore, Vol. 2 (Second Edition), section 1078, states the general 
rule applicable to the facts as follows: "He who sets another person 
to do an act in his stead as agent is chargeable by such acts as arc. 
done under that  authority, and so too, properly enough, is affected by 
admissions made by the agent in tho course of exercising that authority. 
This question, frequently enough a difficult one, depends upon the 
doctrine of agency applied to the circumstances of the case, and not 
upon any rule of evidence." To like effect is the declaration of this 
Court in B a n k  v. XcEwen, 160 N.  C., 414, 76 S. E., 222. ('Where the 
relation of attorney and client exists the law of principal and agent is 
geuerally applicable, and a client is bound according to the ordinary 
rules of agency by the acts of his attorney within the scope of his 
authority." See, also, West v. Grocery C'o., 138 N.  C., 165, 50 S. E. .  
S G 3 ;  B a n k  u.  Xiles C o m p a n y ,  177 S. C., 284, 98 S .  E., 769; Llizzt~ll  
11. Equipment Co.,  182 N .  C., 98, 108 S .  E., 439, and Xyem P .  K i r k ,  
192 N. C., 700, 135 S. E., 788. Manifestly, if Satterwhite had examined 
the books of account of N. B. Finch and Company and had written a 
letter of like tenor, it  could not be doubted that  such letter mas adrnis- 
bible in evidence. Consequently, if Mr. Ruffin mas employed by the de- 
fendant to adjust the account and in the process of adjustment he mntle 
an examination of the books and immediately wrote a letter setting 
forth additional credits that should be allowed to his client, and under- 
taking to arrive a t  the amount which his investigation disclosed to bc 
due, there is no sound reason or principle of law which vould render 
the letter incompetent and inadmissible as evidence in the trial. The  
defendant testified that  Mr. Ruffin was employed to examine and check 
the account. Hence i t  i s  apparent from the testimony of the defendant 
that the letter was written with the implied authority of defendant, a t  
least, and certainly within the scope of the employment. 

N o  case has been cited from this State discussing the admissibility of 
letters written by attorneys within the scope of the employment. The 
question, however, has been considered by courts in other jurisdictions, 
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and such letters ha re  been geiierally held to be adniissible. The  follon- 
ing cases are  in point:  .iTlcA7amara v. Douglas, 61 ,ltl., 365;  James 1,. 

Boston Electric Ry. Co., 87 N .  E., 474; Burrasfon. v .  First Sat ' l .  Bank ,  
62 Pac., 425; Loomis v. S. Y., IY. H.  & 13. R y .  Co., 34 N. E. 8 2 ;  I n  ve 
Rhinehardt's Estate, 160 N .  Y .  S., 828. The principle is tersely statcd 
in  the headnote of the ,IfcSamnura case, supra, as follows: "Where, in 
an action on a note given for plumbers' services, defendant claimed that 
she had been induced to give the note by fraud and duress, and that  the 
work and materials furnished were of no value, i t  was e n o r  for the 
court to exclude a letter written by defendant's attorney in response to a 
hill for the work, in which the attorney requested an itemized bill of 
the materials used in  the job, and stated that  the defendant mould pay 
the bill as soon as  satisfied of its correctness; such letter being prima 
facie within the attorney's authority." The opinion of the Court says: 
"This letter was improperly excluded. I t  tended to show that  u p  to  
the time of its date the defendant made no claim of fraud, or that  the 
work and materials furnished were of no value. H a d  it bee11 admitted, 
the defendant would ha re  been a t  liberty to show, if she could, that  her 
attorney, in writing it,  went beyond his authority. P r i  na  facie i t  wai 
within it." 

While the letter in the case a t  bar, is  admissible in evidence, i t  of 
course does not conclusively bind the defendant or  g i re  it the effect of a 
solemn admission in  judicio. I t  would merely stand upon the same 
footing as the declaration of any other authorized agent 

The plaintiff contends that the giving of the note and mortgage by 
the defendant and the lapse of time before there was any challenge of 
the correctness of the amount due, constitutes an  account stated. This 
contention is not sustained. The case of Gooch v. Vau;ghan, 92 N .  C., 
610, is directly in point. T h e  Court says: "The account rendered, and 
the long delay in objecting to i t  on account of suggested errors therein, 
do not necessarily conclude Gooch. The strong presumption i s  that  he 
examined and accepted it as correct, and he is bound by it, and it ought 
not to be disturbed, unless he shall allege and prove some substantial 
error, mistake, omission, or fraud, vitiating it. This he has the right to 
do, if he can, and in  case of success, to have the just correction made. 
T h e  burden is on him to prove such allegation." Davis v. Stephemon, 
149 N. C., 113, 62 S. E., 900. 

Plaintiff contends that  there was no evidence that  the Citizens Bank 
of Spr ing  Hope was not an innocent holder of the $3,500 note executed 
and delivered to it by the plaintiff. T h e  plaintiff requesxed the court in 
apt  t ime to  instruct the jury to answer the second ~ssi le "Yes." The 
evidence bearing upon the execution of the $3,500 note is substantially 
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as follows: N. B. Finch, the mortgagee, was president of the bank and 
a member of the loan committee. H e  sold the land to his son, F. I). 
Finch. The son, F. D. Finch, conveyed the land to the plaintiff, who 
is a nephcn of the mortgagee. Obviously, the fact that  one member 
of a family conveys land t o  another or borrows money from another 
is no evidence of fraud or bad faith, for there is  no lam which forbids 
kinsrrien to deal with each other, and no court has ever held that  such 
dealing in itself was a badge of fraud or bad faith. N. B. Finch, 
nlortgagee and president of the bank, as a member of the loan com- 
mittee, approved the loan for $3,500, and testified that  the money was 
"paid over to me" on the amount his son, F. D. Finch, owed him. The 
tr ial  judge instructed the jury that  if N. B. Finch "negotiated this 
loan for his own benefit, that  is, if he negotiated this loan in the bank 
for his olvn benefit, then such knowledge as he had would not be im- 
puted to the bank, but if for some other person, and not for his  own 
benefit, then i t  would be imputed to the bank; that  is if it  mas his 
transaction and not for some other person, then the bank would not be 
charged with the knowledge in  dealing for himself, but if he had 
knowledge of these equities, and the transaction was for someone else, 
then this knowledge would be imputed to the bank." This  instructiou 
is in accordance with accepted principles of law announced in Bank c. 
Wells, 187 X. C., 515, 122 S. E., 14 ;  Bank v. ITo~uard, 188 N. C., 543. 
125 S. E., 123; T ~ ~ r s t  Co. v. Anagnos, 196 X. C., 327, 14.5 S. E., 924. 

XCW trial. 

GURNEY P. HOOD, COMMISSIOXER OF BASKS, EX REL. CEiYTRAL BANK 
AKD TRUST COMPANY v. BOARD O F  FINANCIAL CONTROL ASD 

COUNTY O F  BUNCOMBE, A N D  GURNEY P. HOOD, COM~~ISSIOSER OF 

BANKS, EX REL. CENTRAL BANK AND TRUST COMPANY V. BOARD 
O F  FINAXCIAL CONTROL AND CITY O F  ASHEVILLE. 

(Filed 29 June, 1932.) 

1. Banks and Banking H oCommiss ioner  of Banks is entitled to posses- 
sion of all assets of insolvent bank taken over by him. 

The Commissioner of Banks taking over the assets of an insolvent 
bank as successor to the Corporation Commission, is entitled to the 
possession of all the assets of such insolvent bank for the purposes of 
liquidation. 

2. Banks and Banking C d: Pledges A -Where bonds given to secure 
deposit are placed in safety deposit box the delivery is sutllcient for 
pledge. 

Where a bank delivers certain of its bonds and securities to a municipal 
depositor in order to secure deposits, made from time to time, and the 
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bonds and securities are  delivered to the depositor by tlle bank's authoi- 
ized otficers or employees and placed in a safety deposi; box in the banh 
by such depositor in the presence of the bank otficers or emplojees, thtt 
depositor having an individual key and the barik a 1n:~ster key and the 
simultaneous use of both ke j s  being necessary to open he safet j  deposit 
box: Held ,  after the placing of such securities in tlle depositor's safetj 
deposit box they could not be removed therefrom by the barik or its 
ofhcials, arid the delivery to the depositor was uncontlitional and sutfi 
cient to constitute a valid pl~xige. 

3. Sam-Fraudulent C o n v e ~ a n c r s  A c-Where pledgee has no knowledge 
of debtor's insolvency t h e  pledge may not  be  set  aside fo r  fraud. 

Where a city and county deposit public funds in a bank and take from 
the bank as  security for the deposit certain bonds, notes, etc., and there 
is evidence that the city arid county, relying on the plcdged security. 
made large deposits in the bank and drew thereon and that their chrcks 
nerc honored until a fcw d a ~ s  before the barik closed its doors, and there 
is no evidence tending to show that the city or countj knew of or had 
reasonable grounds to believe that  the bank was insolvent a t  the time 
the securities were pledged: Held,  the evidence is insutficient to support 
a finding by the trial judge that the pledge of the securities by the bank 
constituted a n  unlawful preference and n a s  a fraud om other creditors 
of the bank, and his judgment that the Commissioner of Banks was 
entitled to recover the pledged assets will be reversed, and tlle fact 
that  the bank was insolvent a t  the time and that its oacials knew or 
should have knonn of i ts  insolvency would not affect this result, and the 
fact of continued deposits by the collnty and city is not evidence of 
fraud on their part. 

4. Banks and  Banking C cl-Ihnlc has  authority t o  pledge assets t o  secure 
deposits by cities and count.ies. 

A bank has power to pledge its notes, bonds and securities to secure 
deposits by a city or county, and where the power has been proper l~  
exercised and is not fraudulent as to other depositors and creditors the 
pledge is ralid and will be upheld a s  against the Commissioner of Banks 
taking over its assets upon its later insolvency. 

. ~ P P E A L  by  defendants f r o m  Sink, J., a t  J a n u a r y  Term, 1932, of Bun-- 
COMBE. Reversed i n  both appeals. 

T h e  above entitled actions were begun i n  t h e  Superior  Cour t  of B u n -  
combe County  on  23 J u l y ,  1931. 

I n  each of said actions, the  plaintiff alleges t h a t  h e  is  t h e  owner and  
i s  entitled t o  t h e  possession of cer tain notes, bonds and securities, which 
a r e  described i n  h i s  complaint i n  said action, and  w h i c l ~  a r e  now i n  the  
possession of the  defendants therein. H e  prays  judgment i n  each action 
t h a t  he  recover of the  defendants the notes, bonds a n d  securities described 
in t h e  complaint therein. 

T h e  defendants i n  each action deriy tha t  t h e  plaintlff i s  t h e  oloner 
and  is  entitled to  the  possession of the  notes, bonds, and  securities de- 
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scribed in the complaint therein, and allege that  they are the owners and 
are entitled to the said notes, bonds and securities. They pray judgment 
that the plaintiff recover nothing of the defendants in said action, and 
that  defendants go without day and recover of the plaintiff their costs. 

When the actions were called for tr ial  at the Janua ry  Term, 1932, of 
the Superior Court of Buncombe County, they mere consolidated, by 
consent, for purposes of trial. A tr ial  by jury was expressly waived, and 
it was agreed that  the judge should hear the evidence, find the facts 
therefrom, and on the facts found by him, render judgment in each of 
said actions. The  actions were thereupon tried in  accordance with thib 
agreement. 

On the facts found by the judge, and in accordance mith his conclu- 
sions of law, it was ordered, considered and adjudged by the court that  
the plaintiff is the owner and is entitled to the possession of the notes. 
bonds and securities described in the complaint in each of said actions, 
and that  he recover of the defendants therein the said notes, bonds and 
securities, together with his costs i n  said actions. 

From the judgment in  each of said actions, the defendants thereiii 
appealed to the Supreme Court, assigning errors in the findings of fact 
and in the conclusions of lam on which said judgment was rendered. 

Johnson, Smathers & Rollins, T ~ I O S .  D. Johnson and Alfred S.  Bar- 
nard for plaintiff. 

Jones & Ward, C'. R. Hughes and Merrirnon, A d a m  d Adams for 
defendants. 

CONRTOR, J. The Central Bank and Trust  Company is  a corporation 
organized under the laws of the State of North Carolina. Fo r  many 
years prior to the date on which the said corporation closed its doors, 
and ceased to do business, because of its insolvency, to wit, 19 November, 
1930, i t  was engaged in a general banking business, as authorized by 
the laws of this State, in the city of Asheville, in the county of Bun- 
combe, and State of North Carolina. While i t  was engaged in such 
business, the said corporation mas under the general supervision of the 
Corporation Commission of North Carolina, and mas subject to ex- 
amination, from time to time, by said Commission, mith respect to the 
conduct of its business. After the Central Bank and Trust  Company 
admitted i ts  insolvency, and for that  reason suspended business on 19 
November, 1930, the Corporation Commission took charge of its affairs, 
and proceeded to liquidate its assets, as authorized by chapter 113, 
Public Laws of North Carolina, 1927. Since the amendment of said 
statute by chapter 385, Public Laws of North Carolina, 1931, the title 
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to all the assets of the Central Bank and Trust  Compaily has vested i n  
the plaintiff, Gurney P. Hood, Commissioner of Banks, as the statutory 
successor of the Corporation Commission. The  plaintiff is now entitled 
to the possession of all the assets of the Central Bank and Trust  Com- 
pany for purposes of liquidation and distribution among the depositors 
and other creditors of said corporation. 

The notes, bonds and securities, which are the subject-matter of t he  
above entitled actions, were deposited from time to time, prior to  1 9  
November, 1930, in safety deposit boxes in the vault of said company. 
Pr ior  to said deposits, the said notes, bonds and securities were owned 
by the Central Bank and Trust  Company and constituted a part  of 
its general assets. They were deposited in said safety deposit boxes, 
pursuant to agreements in writing entered into by and between the  
Central Bank and Trust  Company, and the county of Buncombe and 
the city of Asheville, on 2 February, 1928, and 1 August, 1929, re- 
spectively, as security for deposits of money made from time to time, 
by the said county and city with the Central Bank and Trust  Conlpany. 
After the Central Bank and Trus t  Company suspended business, be- 
cause of its insolvency, on 19 November, 1930, and after its affairs had 
been taken in charge by the Corporation Coirinlission of North Carolina, 
officials of the county of Buncombe and of the city of Ilslieville, with t h ~  
consmt of the liquidating agent of the said Corporation Commission, 
removed from the safety deposit boxes assigned to said county and to 
said city, respectively, the notes, bonds and securities, described in the 
(*omplaints in these actions, and subsequently delivered the same to the 
defendant Board of Financial Control, which now holds said notes, 
bonds and securities, for collection, under and pursuant to the provisions 
of chapter 253, Public-Local Laws of North Carolina', 1931. The Cen- 
tral Bank and Trus t  Company, a t  the time it suspended business, because 
of its insolvency, had on deposit to the credit of the county of Buncombe 
and to the city of Asheville, respectively, large sums of money, which 
have not been paid, and which are  now due by the C ~ I  t ra l  Bank a1111 
Trust  Conlpany to said county and to the said city. 

On the facts found by him in each of the above entitled actions, the 
judge concluded, as matters of law: 

"1. Tha t  there was not such unconditional deliwry of said collatrrals 
21s to constitute a valid pledge; 

2. That  the attempt to pledge said collaterals, under the circumstancci 
disclosed by the evidence, constituted an unlawful preference; 

3. That  the attempted pledge of said collaterals, under the circuni- 
stances disclosed by the evidence, was a fraud upon the other creditors 
of the Central Bank and Trust  Company." 
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There is no evidence on the record in this appeal to support the find- 
ings of fact on which the judge concluded as a matter of law that there 
was not such an unconditional delivery of the notes. bonds and securities 
which were deposited in the safety deposit boxes in the vault of the 
Central Bank and Trust Company, and which were in said boxes when " ,  

said company suspended business, because -of its insolvency, as to consti- 
tute a valid pledge of said notes, bonds and securities, to the county of 
Buncombe and to the city of Asheville, respectively, as security for their 
deposits with the Central Bank and Trust Company, at the date of its 
admitted insolvency. 

A11 the evidence is to the effect that said notes, bonds and securities 
were segregated, from time to time, from other assets of the Central 
Bank and Trust Company, by one of its officers or employees, acting in 
its behalf, and after the specific approval of officials of the county or 
of the city, as the case might be, were deposited in safety deposit boxes 
assigned by the company to the county or to the city, respectively, in 
the presence of such officials. After notes, bonds and securities had been 
deposited in said safety deposit boxes, they could not be removed there- 
from by the company, or by any of its officers or employees; they 
could be removed only by officials of the county or of the city, as the 
case might be, who had-been specifically designated by the governing 
body of the county or of the city for that purpose. The safety deposit 
box& were so constructed that each box could be opened only by the 
simultaneous use of the master key, which was retained by the company, 
and the individual key, which was at  all times in the possession of the 
county or of the city. The procedure for the opening of the safety 
deposit boxes which were assigned to the county and to the city, was 
identical with that by which other customers of the company, who 
rented safety deposit boxes from it, opened their boxes, and thereby had 
access to their contents. 

I n  Morgan v. Bank, 190 N. C., 209, 129 S. E., 585, it is said: 
"The decided weight of authority is to the effect that the relationship 

between a bank and its customer, resulting from the rental by the former 
to the latter of a safety deposit box, with respect to the contents of said 
box, placed therein for safe-keeping, is that of bailor and bailee, the bail- 
ment being for hire or mutual benefit. Trustees v. Banking Co., 182 
N. C., 298, 109 S. E., 6, 17  A. L. R., 1205; the fact that the safety 
deposit box can be unlocked and opened, and access had to its contents 
only hy the joint action of the customer, who has possession of the indi- 
vidual key, and of the bank, which has possessjon of the master key, 
does not affect the character of the relationship. The ownership of the 
property deposited in t>he safety deposit box remains in the customer; 
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under the contract i t  must be kept in the place designated and agreed 
upon by the parties, to which access can be had only by their joint 
action. The  place in  which the property shall be kept is not to br 
(letermined solely by the bank." 

111 the instant case all the evidence shows that  there was a delivery of 
the notes, bonds and securities described in the complaints in these ac- 
tions, after they had been segregated from other assets of the Central 
Bank and Trust  Company, and after they had been endorsed in  blank 
by said company, to officials of the county of Buucombe and of the city 
of ,Islierille, and tha t  after such delivery the said notes, bonds and 
securities were deposited in safety deposit boxes in tlie vault of the Cen- 
tral Bank and Trust  Company in  the presence of one of the officials 
or e inploym of the company, and in  the presence of officials of the 
rou~ i ty  or of tlie city. h'either the  county nor the city forfeited its rights 
to said notes, bonds and securities, by reason of such deposit.  the^ 
remained in said safety deposit boxes a t  all times after they were de- 
posited therein, until they were removed therefrom by officials of the 
caounty and of the city, after the Central Bank and Trust  Company 
suspended business because of its insolvency. Nothing else appearing, 
the defendauts are now the owners and entitled to the possession of said 
notes, bonds and securities. Bundy v. Credrt Po., 202 IT. C., 604, 163 
S. E., 676. 

The coiitcntions of tlie defendants on their appeal to  this Court that 
there was no evidence a t  the tr ial  of these actions to support the findings 
of fact on which the judge concluded as matters of law that  the pledge 
of the notes, bonds and securities, which are the subject-matter of these 
actio~is, to the county of Buncombe and to the city of Asheville, consti- 
tuted an  unlawful preference, and was a fraud on other creditors of the 
Central Bank and Trust  Company, are sustained. 

I t  may be conceded that  there mas evidence tending to show that  
the Central Bank and Trust Company was insolvent, w ~ t h i n  the statu- 
tory definition of that  term (C.  S., 216(a), at the dates on which the 
notcs, bonds and securities were pledged, and that there was also evidence 
tending to show that  officials of said company knew of' i ts  insolvency 
a t  said dates. This evidence alone is not sufficient to support the findings 
of fact on which the judge concluded as matters of law that  the pledges 
were made in order to give the county of Buncombe 2nd the city of 
.lsheville an  unlawful preference, or that  the pledges were frauds 011 

other creditors of the company. A11 the evidence show3 that  both the 
county of Buncombe and the city of Asheville, relying upon the pledges, 
maintained large deposits with the Central Bank and Trust  Company, 
which enabled the said company to continue in business, and meet the 
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demands of other depositors and creditors. There was no evideiice which 
showed or tended to show that  the governing body of the county of Bun- 
combe, or the governing body of the city of Asheville knew or had 
reasonable grounds to believe that  the said company was insolvent, a t  
the dates on which the said governing bodies accepted the notes, bonds 
and securities as security for their deposits with the Central Bank and 
Trust Company, or a t  the dates when they made such deposits with said 
company. All the evidence shows that  every check drawn on the Central 
Bank and Trust  Company by the county of Buncombe or by the city of 
,lsheville was paid upon presentation, until a few days before the Cell- 
tral Bank and Trust  Company suspended business. The  colitiilued de- 
posits of money derived from the collection of taxes, and from the sale 
of tax anticipation notes, issued by the said county and the said city, 
under statutory authority, was no evidence of fraud on the part of said 
county or of said city. I n  the absence of knowledge on the part of the 
governing body of the county of Buncombe, or of the governing body of 
the city of Asheville, that  the Central Bank and Trust  Company was 
insolvent, a t  the dates said governing bodies accepted the pledge of tlic 
notes, bonds and securities deposited i11 the safety deposit boxes, there 
was no fraud on the part  of said county or of said city which rencleretl 
such pledges void. 

There was no con ten ti ox^ by the plaintiff in these actions that  the 
Central Bank and Trust Company was without power to pledge notes, 
bonds and securities owned by said company, and constituting part  of 
its general assets, as security for deposits of money made with said 
company, from time to time, by the county of Buncombe or by the city 
of Asheville. This  power is conceded. Tws t  Co. v. Rose, 192 N.  C., 
673, 135 S. E., 793. I t  was expressly conferred by statute (chapter 
480, Public-Local Laws of S o r t h  Carolina, 1927),  and was recognized 
by the General Assembly of this State i n  the enactment of chapter 253. 
Public-Local Laws of North Carolina, 1931. The contention of the 
plaintiff is  that  the power was not exercised with respect to the notes, 
bonds and securities which are the subject-matter of these actions; 
or if so, that  it  was exercised fraudulently, and with the purpose that  
the county of Buncombe and the city of Asheville should ha re  an un- 
lawful preference over other creditors of the Central Bank and Trust  
Company. 

As neither of these contentions can be sustained upon the facts dis- 
closed by all the evidence, the judgment in each action must be 

Reversed. 
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I N V E S T M E N T  SECURITIES COMPANY v. G E O R G E  d G A S H  A Y D  

N A K N I E  I,. GASH.  

(Filed 20 June, 1932.) 

1. Subrogation A +Lender of money used to pay off prior valid mortgage 
held entitled t o  snbrogation upon invalidity of second mortgage. 

Where money is borrowed and used for the purpose of paying off a 
prior mortgage on lands, and the money so borrowed is secured by a mort- 
gage on the same lands which is executed and registered on the same 
day that the first mortgage is paid, and the lender holds the first mort- 
gage a s  additional security, and the second mortgage is invalid because 
of defective acknowledgment : H e l d ,  the second mortgage is considered a s  
merely an assignment of the first, valid mortgage, or the first mortgage 
itself in a different form, and the lender of the money so used is entitled 
upon default to foreclose under an equitable lien bast3d on the valid 
first mortgage, and is entitled to have the cancellation of the first mort- 
gage stricken from the records. 

2. Pleadings E +In this  case t rustee could be made s party by amend- 
ment. 

Where money is borrowed to pay off a prior mortgage and the lender 
takes another mortgage to secure the money so borrowed which is later 
declared invalid for improper acknowledgment, and the lender brings 
action to foreclose under the first mortgage under the doctrine of equi- 
table subrogatiou : Held ,  the trustee can be made a party by amendment 
if i t  should be necessary. C. S., 547. 

AITEAL by plaintiff f r o m  Sink, J., a t  March  Term,  1932, of BCN- 
COMBE. Reversed. 

T h i s  is  a n  action f o r  the  possession of cer tain propel-ty brought by  
plaintiff against t h e  defendant before Weaver, J., in t h e  General  County 
Cour t  of Buncombe County. 

T h e  judgment  of t h a t  court  is  a s  follows: 
"This cause coming on t o  be heard and  being heard  a t  t h e  regular  

October Terni,  1931, of the General  County Cour t  of Buncombe County, 
N. C., before h i s  Honor ,  G u y  Weaver, judge presiding, and a j u r y  duly 
cmpalieled, aild t h e  j u r y  h a l i n g  a~lswered the  issues as  appear  of record, 
and a s  follows: 

'(1) W a s  t h e  acknowledgmmt a n d  pr ivy  examination of N a n n i e  L. 
Gash,  on the deed of t rust ,  dated 1 2  J u n e ,  1925, to  George H. Wrigh t ,  
trustee fo r  Ruffner  Campbell, attorney, taken according to l a w ?  Answer :  
s o .  

( 2 )  D i d  Ruffner  Can~pbel l ,  attorney, pay  off o r  cause to  be paid off 
the i n d ~ b t e d n ~ s s  due under  the  Raunlgardner  dred of t rust ,  a s  alleged 
in  the reply ? A\nswer : Yes.' 
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And from the finding of the jury under the second issue, a i d  up011 
the admissions in  the pleadings, the court being of the opinion that  the 
plaintiff is rightly in possession of. and the holder of the first deed of 
trust executed by the defendants on 27 September, 1921, to James J. 
Britt,  trustee, said deed of trust being called the Baumgardner deed of 
trust, and that  said plaintiff in equity and substance is subrogated to 
all of the rights of the original beneficiary named therein, and that  said 
plaintiff is entitled to the foreclosure of the property set out in the com- 
plaint under said deed of t rus t ;  

And the court being further of the opinion that  under the finding of 
the jury and the admissions of record that  the plaintiff is  entitled to 
have stricken from the records of the register of deeds and purported 
cancellation of said deed of t rus t ;  

And the court being further of the opinion that  the plaintiff under 
the law, admissions and evidence, is entitled to have a receiwr appointed 
pending the foreclosure hereafter decreed. 

Now therefore, i t  is hereby ordered and adjudged: 
(1) That  A. C. hvery  be, and he hereby is, appointed coi~~n~iss ioner  

to foreclose the property described in the complaint under the deed of 
trust, dated 27 September, 1921, from George A. Gash and Nannie L. 
Gash, to James J. Britt,  trustee, securing a note to Hat t ie  L. Baum- 
gardner in the amount of twenty-five hundretl dollars ($2,600). 

(2)  That  the said A. C. be, and he hereby is, authorized and 
directed to proceed to sell the same to the highest bidder for cash, after 
first advertising the property once a week for four successive weeks, and 
as otherwise provided by law. 

I t  is further ordered and adjudged, that  J. Frazier Glenn, Sr., be. 
and he is hereby appointed receiver, to take charge of the property pend- 
ing the foreclosure and sale above decreed, and the defendants, George A. 
Gash and Nannie L. Gash, are ordered to deliver immediate possession 
to the said receiver, and the said George A. Gash and Nannie L. Gash, 
and all other parties, are hereby enjoined from i n t e r f ~ r i n g  with thc 
possession of said receiver. 

I t  is further ordered and adjudged, that  the commissioner, A. C. 
Avery, immediately, upon the sale of the property, report the same to 
this court and file herein with the clerk a copy of said report, which 
shall be notice to all the parties that a hearing for confirmation of said 
sale be held ten days thereafter. 

I t  is  further ordered and adjudged, that George A. Diggs, register of 
deeds for Buncombe County, North Carolina, be and he hereby is 
authorized and directed to strike from the records by running a line 
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tlierethrough, and marking void, the purported cancellat on of the deed 
of trust from George A. Gash and wife, Nannie L. Gash, to James J. 
Brit t ,  trustee for Hat t ie  L. Baumgardner, as entered in the records of 
the register of deeds in  Book KO. 142, page 127, entered by James J. 
Rritt,  trustee, by 0. K. Bennett, agent and attorney in fact. 

This the 14th day of October, 1031. 
G L  r WE \VEX, J u d g e  Presiding." 

The  dcfentiants n~at le  numerous exceptions and assignments of error 
;111d appealed to the Superior Court. The  Superior Court sustained the 
cxcrytions ailti assignments of error and relidered the following judg- 
111ent: "It is therefore considered, ordered and adjudged that  the judg- 
nlent of the General Coul~ty  Court be and the same is hereby reversed." 
The plaintiff made numerous exccptions and ass ignine~ts  of error and 
appealed to t h  Supreme Court. 

,I. F r a z i r r  Glcim, Jr. ,  and L l r a z t o r ~  J l i l l e i -  f o r  plaintif). 
0 .  K .  Bcnnet f  for. tlefendanfs. 

C'ILIRICSON, J. This  was an action in ejectment instituted by the plain- 
tiff appellant against the defendants, and tried in the General County 
Court of Buncombe County, N. C., a t  October Term, 1931. The  de- 
scriptiol~ of the property is not in question. The plaintilf claimed title 
under a trustee'b deed, dated 6 January ,  1931, from George H. Wright,  
rruqtee, nliich was liacl under the foreclosure of a deed of trust dated 
12 January ,  1923, cxecuted by tlie defendants to  George H. Wright, 
trustee, eec~lring to Ruffner Campbell, attorney, one note in the amollnt 
of $3,500 due two years after date. 

The dcfei~se relied on in the answer was that the p i r a t e  acknowledg- 
~ n e ~ i t  of tlie defendant, Nannie I;. Gash, wife of tlie ctefenclant George 12. 
G:lsli, in the dccd of trust, was taken, if a t  all, over the telephone and 
\ \as  inr.alid. Plaintiff replied, denying and demanding strict proof that 
the private examination of the defendant, Naimie L. Gash, hnd not 
lwen talrtn, and setting up as a further defense to the rnatter alleged in 
tlie further allsver, that, in substance, tlie proceeds secured undcr the 
Campbell deed of trust were procured and used for the purpose of paying 
off a prior deed of trust, datcd 27 September. 1921, esecuted by the de- 
fend:liit apprllees to James J. Brit t ,  trustee, securing one promissory 
~ ~ o t e  in thc. sniount of $2,500, payable to Hat t ie  L. Baumgardner, or 
ortlcr, and due one year after date. That  the proceeds f r x n  the Camp- 
brll tleed of trust were used directly by Ruffner Can~pbell, attorney, a t  
the r ~ q u e s t  of the defendants to pay off the indebtedness under the 
Thwngardner deed of trust on the same t h y  that  the loan was made, 
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and that  a t  the time the said Ruffner Campbell, attorney, took posses- 
sion of the Baumgardner deed of trust and the note secured thereby 
cndorsed in blank, plaintiff contends that  he held same for the protection 
of the second mortgage, the Campbell deed of trust, and that  in effect 
and in equity, the Campbell deed of trust was but a continuance of the 
old loan known as the Baumgardner deed of trust, and prayed for an  
equitable lien based on the Baumgardner deed of trust and foreclosure 
by a commissioner. 

The  question involved: Where the owner of land executes a new mort- 
gage to a person who pays off, and holds as additional protection, a prior 
first mortgage, the transaction taking place on the same day, and the new 
mortgage being invalid by reason of an  improper acknowledgment, 
which is perfect and valid on its face, in equity, is not the invalid second 
mortgage considered as merely an assignment of the old valid mortgage, 
or the old mortgage itself under a different form, so that  a purchaser 
under the same would take good title, or, a t  least, be entitled to a right 
to foreclose under an equitable lien based on the valid first mortgage? 
We think so. 

The  principle involved in this cause is thus stated in 25 R .  C. L., pp. 
1338-9, as follows: "So i t  has been held that  the execution by the 
owner of land of a new mortgage to persons who pay off prior mortgages 
upon their being released, such execution and release taking place on 
the same day, operates in equity as an assignment of the old mortgages 
in consideration of the money advanced by the second mortgagws, and 
is not the creation of a iiew encumbrance, but changing the form of the 
old. Therefore, if after the execution of the first mortgage, but before 
executing the second, tlie mortgagor married, and the second mortgage 
n a s  not signed by his wifc, neither he nor his grantor, after his  wife's 
death, can claim and hold the property free of the second mortgage, on 
tlie ground that  the property became homestead property on the mort- 
gagor's marriage, and not subject to be encumbered by such second mort- 
gage. The  last mortgagees would be, in equity, assignees of the debts 
they paid, and be subrogated to the rights of their assignnrs; for in 
equity the substance of the transaction would be an assignment of the old 
mortgages in consideration of the money advanced." Tiffany on Real 
Property, p. 1248-9; Hyman v. Devereux, 63 N .  C., 624, at p. 627 ;  
TBilkes v. Miller, 156 K. C., at p. 431 ; Grantham v. hTunn, 187 N. C., 
394. 

Ruffner Campbell testified, in p a r t :  "I have never received any pay- 
ments on principal of the note executed by Mr.  Gash to me in Jnrie or 
Ju ly ,  1925; I did receive several interest payments. The deed of trust 
executed in J u n e  of 1925, to George Wright, trustee, securing this in- 
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debtedness to me, was delivered to me by Mr. Gash. 1 relied on Mr.  
Gash to see to  and properly execute it,  and of course, relied on the 
certificate of the notary public, an  officer of the State (sf Nor th  Caro- 
lina. T h e  notation on the back of plaintiff's 'Exhibit 2' being the Baum- 
gardner deed of trust, is  in my handwriting; I made that  notation on 
or about the time the deed of trust  was taken. (Mr.  Miller.) W e  
particularly offer in evidence the following words, for  the purpose of 
corroboration only, written on the back of plaintiff's 'Exhibit 2,' being 
the Baumgardner deed of trust-'Held for protection.' I have delivered 
this note--Baumgardner n o t e a n d  deed of trust to Investment Securi- 
ties Company." 

The power of attorney by James J. Brit t  to 0. K. Bennett, trustee, 
long years after, 2 September, 1931, to cancel the deed of trust made to 
him as trustee for Harriet t  Baumgardner, dated 27 September, 1921, 
and the cancellation by 0. K. Bennett is  inoperative. 

This  principle contended for by p l a i n t 3  is settled n its favdr by 
the case of Edu~urds v. Turner, 202 N. C., 628. On the evidence as  a 
whole, the judgment of the county court is sustained. The  question of 
making the trustee a party (Alexander v. Bunk, 201 N. C., 449), under 
the facts and circumstances of this cause, can be now allowed by amencl- 
ment if it  be found necessary. C. S., 547. The judgment below is 

Reversed. 

DAVID A. McLEOD v. DR. V. &I. HICKS. 

(Filed 29 June, 1932.) 

1. Evidence K +Layman may testify to fact of incision in eyeball. 
A layman or nonexpert witness may testify to the fact and location of 

an incision or mound in the exterior of the body, including the eyeball. 
2. Physicians and Surgeons C &Where operation is performed in proper 

manner with required skill damages may not be recovered therefor. 
Where an incision for the removal of a cataract is made at the proper 

place and in the proper manner with the required skill and care according 
to all the expert testimony relating thereto, a patient later losing his 
eye after such operation may not recover damage resulting from the 
operation thus properly performed. 

3. S a m e w h e r e  loss of eye is result of disease not aided o r  augmented 
by operation surgeon is not liable therefor. 

Where a patient loses an eye as  the result of disease and there is no 
evidence that an operation tlierenn for cataract aided, increased or accel- 
erated the course of the dis~ase the patient may not recover of the sur- 
geon performing the operation for the loss of the eye. 
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4. Evidence K &Whether delicate operation was performed in correct 
manner with required skill is exclusively a matter of expert testi- 
mony. 

Whether an operation for the removal of a cataract was performed 
in the correct manner by a proper incision a t  the correct place and with 
the skill required by law is exclusively a matter of expert testimony. 

3. Physicians and Surgeons C +Where there is no evidence that alleged 
improper incision caused injury nonsuit is proper. 

Where a patient brings action for the loss of his eye after an operation 
thereon for cataract, and the evidence discl~ses that the defendant 
surgeon possessed the required skill and care, but the patient seem to 
recover on the ground that in performing the operation the surgeon 
negligently inflicted an incision in the eyeball, but oEers no evidence that 
such illcision caused the loss of the eye, and there is evidence that the 
oyelatlon had been properly and s~illlully dune and that the loss of the 
eye resulted from other causes, the surgeons motion as of nonsuit is 
properly allowed. 

6. Evidence P +Declarations and exclamations of defendant held not 
to constitute admission of liability. 

Certain declaraticns and exclamations made by the defendant in this 
case are held not to constitute an admission of liability. 

CIVIL ACTION, before Small, J., a t  December Term, 1931, of WAKE. 
The  plaintiff instituted this action against the defendant to recover 

damages for negligence in performing a cataract operation. The  evidence 
for plaintiff tended to show that  he had been sulfering with a cataract 
on his left eye for more than twenty years and had been treated by 
the late Dr .  Lewis. The  defendant became associated with Dr. Lewis 
and examined the plaintiff during the year 1922. On  4 September, 1926, 
the plaintiff decided to undergo a cataract operation. This operation was 
performed in two stages. The  first stage operation was performed by the 
defendant on or about 4 September, 1926. There is no question but that  
plaintiff received proper treatment a t  this time. H e  testified that  there- 
after he could count the spokes in  an  automobile across the street and 
could distinguish faces of his friends, and see the straps on the slippers 
of his wife. On  27 September, 1926, the plaintiff returned to the hospital 
in order for the defendant to perform the final cataract operation. The  
operation was performed on said date by the defendant assisted by Dr. 
Wilkins. The  narrative given by the plaintiff is  as  follows : "They pre- 
pared the left eye for the operation . . . and I could feel the sting 
of the instrument. Suddenly I felt a sharp pain which I remember was 
very painful and I drew u p  and the doctor said : 'Oh, isn't that a pity 2' 
and he  made a kinder little noise and something made a sound on the 
floor." Plaintiff testified that  after the operation he was returned to his 
room in the hospital and suffered great pain, and that  he  remained in 



132 I N  THE SUPREME COURT. [SO3 

the hospital about nine days. Four  or fire days after he returned from 
the hospital he requested his  wife to l if t  the bandage from his eye "and 
found a gash in the eyeball just off to the edge of the sight. I iilean 
the colored par t  of tlie eye. I saw that  myself. The  gash was just off 
the colored par t  of the eye, the upper part. I t  looked to me that the 
opening was about the size of the end of the wooden part  of an  ordinary 
match. . . . I t  was on the white part." The  wife of plaintiff tosti- 
fied that  she saw a gash in the eye "just above the dark par t  . . . 
about an eighth of an  inch or a quarter of an inch. . . . There was 
something running out of that  gash. H e  wore a kinder black patch over 
tlie top. I had to take that  off arid there was cotton packed uiiderneatli 
that. I could see on that  something that  seemed to be kinder gummy, 
sticky, jelly form. . . . I t  was whitish looking." Two sons of plain- 
tiff also testified that  they saw the gash which they deszribed as being 
"a quarter of an inch from the blue par t  of the eye, . . . and there 
secn~ed to be somc liind of substance running out of it-a white mucous, 
jclly like substance." Two friends of plaiutiff also testified a s  to the 
gash or cut ill the white par t  of the eye. Plaintiff c o ~ ~ t i n u e d  to visit 
tlie defendant for treatment unti l  February, 1927. He testified that  th(> 
defendant told him from time to time that  the eye x a s  "hemorrhaging 
itself to death." I n  February, 1927, plaintiff testified that  he asked 
tlie defendant: "Doctor, tell me if you didn't puncture that  eyeball?" 
Thercupoii tlie defendant turned a x a y  from him, walked to the windon. 
lookcd out, turned back and said:  "1 did, I 'm sorry." The plaintiff's 
eye was romoved about three years after the operation. 

The  defendant and Dr.  Wilkins, who assisted in the operation, testl- 
ficd that  the incision was made in the plaintiff's eye a t  the cornca 
scleral juiiction and not in tlie white part  of the eye. The  defendant 
testified: ('I cut a little flap of the conjunctira a t  that  lime. The con- 
junctiva is  tlie membrane that  corers the white par t  of the eye that 
goes on back and is reflected under the lid. I t  is com~ara t ive ly  t h i ~ l .  
. . . mucous membrane. . . . I t  might appear a:: a cut . . . 
ill tlie white part  of the eye." All the physicians and surgeons who 
esamiiietl the cye a f t ~ r  tlie operation, testified that  tlie m&od of oper:r- 
tion described by the defendant was the proper method of perforniiiig ;i 

cataract operation, and that  the scar was a t  the cornea sl-leral junctioii. 
and that there was no cut, gash or incision in tlie nh i t c  part  of plain- 
tiff's cye. Tlicy further testified that  a cataract could not be removed 
from tlie cut described by the plaintiff in the nh i to  of his eye, for thv 
reapon that  such incision would not be large enough, and that  i t  would 
be impossible to remore a cataract from such a cut. Some of the 
phys i i ca~~s  t~stifictl i n  rpsponse to hypothetical question:: that a rut  i n  
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the white part of tlie eye of the nature described by tlie plaintiff wonl(1 
not hare  been a proper operation for a cataract. 

At the conclusion of all the evidence the tr ial  judge sustained a ino- 
ti011 of nonsuit and the plaintiff appealed. 

D u ~ ~ e e  & St~icklaizd,  L. Bruce G u n f e r  and  J o h n  IT'. HinstJale fo,. 
plainti#. 

Oscur  Leach and  J o n e s  d: B~ass f ie ld  for  de f endan t .  

B ~ o t , u ~ l v ,  J. There is  nluch tecliaical testilno~ly in the record involv- 
ing the complicated structure of tlle h u n ~ a r ~  eye and its fuiictio~ls. The 
law of the case is simple and well settled. The  legal duty imposed by 
law upon physicians and surgeons has been declared in detail in tlie 
caws of S a s h  P.  Xoybfe~., 189 S. C., 408, 127 S. E., 356;  Snz(t1~ r .  
AlicCLung, 201 S. C., 648. I t  is to be further rioted that  res ipsa ~ O ~ Z L L ~ U I .  

cloes not apply to the facts in this case. S p r i n g  v. B o l l ,  197 S. C., 240, 
148 S. E., 2.51; Smith L?. X c C l u n g ,  201 PI'. C., 648. 

Tlwro are certain facts ~ v h i r h  are uncontrorerted, n h i c l ~  may be 
stated as follo~5 s : 

1. The plaintiff had a cataract in his left cye ~vhicli had been in cs- 
istcnce more than t w ~ i t y  years. 

2. The  preliminary or first stage operation for the removal thereof 
was properly done. 

3. The cataract \ \as actually removed oil or ahout 67 September, 
1926. 

4. The tlefenda~it possessed tlie degree of learning, skill and surgical 
ability required by law. 

5 .  A proper incision, a t  a proper place, and with the exercise of 
proper tech~iique for tlie removal of tlle cataract hat1 actually becli made 
in the eye. 

6. Plaintiff sufiered pain after the operation and fillally lost the q c  
twtirely by renioval about three Fears thereafter. 

The plaintiff, ~~otwithstai lding the fact that  all the evidence disclow1 
that the defeiidant possessed the requisite degree of skill and ability, 
contcnds that the dcft~ndant did i ~ o t  actually apply such skill in per- 
forming tlie operation for the reason that an incisioii was made in the 
white part of the eye penetrating the posterior chamber, thereby c a u h l g  
the loss of tlic 1-itreous humor therein ant1 the consequent destruction 
of the eye. The tlefer~dant, upou the other l m d ,  by the u~lco~itrovertccl 
testimony of experts, shons that an incisioii was properly rnade at the 
cornea scleral juiiction, and that nhen the cataract was reniovcd it waq 
discovr~ed that  the eye was practically destroyed by disease, arid particu- 
larly that the vitreous humor had greatly deteriorated. 
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Upon these contentions the first question to arise i s :  Was  there an 
incision in  the white of the eye, a quarter, an  eighth or a sixteenth of an 
inch above the colored portion? The plaintiff, who is a layman, and 
certain members of his family and friends, who are also hymen, testified 
that  there was such an  incision in the white of his eye. A11 the medical 
experts, who examined the eye, testified that  there was no such incision 
in the white of his eye, but that  the incision was in the cornea scleral 
junction. I t  is  urged by the defendant that  the determinai ion of whether 
there was a cut i n  the white of the eye is exclusively a technical ques- 
tion involving exclusive questions of science, and that, therefore, lay 
testimony would not be competent or permitted to be given determinative 
weight. This contention cannot be sustained for the reason tha t  it can- 
not be said as  a matter of law that  a layman cannot testify as to the 
location of a knife incision or wound upon the exterior of the body, or 
that such testimony should not be entitled to the same weight as that 
of an expert witness. Therefore, in passing upon a judgment of nonsuit, 
i t  must be assumed that  there was a cut or incision in the white portion 
of the eye. 

T h e  uncontroverted testimony also discloses that  thert: was a cut or 
incision in the cornea scleral junction through which the cataract was 
actually removed. The plaintiff is  not entitled to recover for any injury 
or damage occasioilecl by the incision in the cornea scler,d junction for 
the reason that  all of the expert testimony is to the effect that  said in- 
cision was properly made in the exercise of the requisite degree of skill, 
and that  i n  fact the  cataract could not have been removed in  any other 
way or manner;  that  is to say, the evidence fails to disclose any negli- 
gence whatever traceable to the incision made by the defendant a t  the 
cornea scleral junction. Bu t  the plaintiff asserts that  the destruction of 
his eye was the proximate result of the cut, gash or incision in the 
white par t  thereof. He proceeds upon the theory that  the incision or 
gash in the white par t  penetrated to the posterior cham13er of the eye, 
severing the membranes therein and causing the escape clf the vitreous, 
which oozed and exuded through said incision as  testified to by himself 
and his lay witnesses. The  defendant combats this theory upon thc 
ground that  the jelly like fluid exuding from the incision testified to by 
plaintiff was the ordinary result of the conjunctival incision. Moreover, 
there was testimony that if the posterior chamber of the eye had been 
penetrated, the vitreous humor would have escaped immediately. 

I n  the final analysis the plaintiff sues to recover damage for the loss 
of his eye, which he  asserts was proximately caused and brought about 
by the negligence of the defendant in performing the operation com- 
plained of. 
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The evidence discloses three and only three possible causes for the lob.: 
of the eye. 

The first is, that the eye was destroyed by the ravages of disease, long 
existent and progressive in nature, and that the operation merely dis- 
closed the deterioration already accomplished. Obviously, in the ah- 
sence of evidence that the operation aided, increased or accelerated the 
course and morement of natural causes, the defendant mould not bc 
liable in damages. 

The second is, that the operation performed by making an  incision at 
the cornea scleral junction and removing the cataract was negligently 
done resulting in total loss of the eye and consequent damage. 

But  all the testimony is to the effect that the cataract was actually 
removed and the testimony of all the experts discloses clearly and un- 
equivocally that said cataract was properly removed, by a proper in- 
cision a t  the cornea scleral junction, in the exercise of that technique and 
skill required by law. Manifestly the proper skill and technique re- 
quired and employed for such a delicate operation is exclusively a 
question of surgical science and care, and hence to be ultimately de- 
termined by expert testimony. Moreover, there is no evidence that  the 
cornea scleral junction incision or the removal of the cataract was 
negligently made or performed. 

The third cause for the loss of the eye and the one relied upon by the 
plaintiff is that the cut or gash in the white portion of the eye was the 
proximate cause of the injury. I n  support of this position, he calla 
attention to the testimony tending to show that after the preliminary 
operation, his vision improved so that he could see the spokes in all 
automobile wheel and the straps upon the shoes of his wife. 

But  did the injury result from disease? Did i t  result from the cornea 
scleral junction incision, or did it result from the cut in the white por- 
t ion? Assuming that the cut in the white was negligently made, there 
is no evidence that such incision caused the loss of the eye, and without 
such evidence the plaintiff is not entitled to recorer. 

The plaintiff relies upon certain exclamations or declarations made 
by the defendant at  the time of the operation and later at  a conference 
in his office. The defendant denies the making of such exclamations or 
declarations, but assuming they were made, they do not constitute an 
admission of liability. 

Affirmed. 
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(Filed 29 June, 10:X.) 

1. Torts B b - Solvent tort-feasor and sureties on supersedeas bonds 
held not entitled to stay of execution upon insolvency of one tort- 
fcasor. 

Where two joint tort- feasors appeal frorn judgment rendered against 
them in the Sulrerior Court and give supersedeas bonds executed by two 
surety companies respectively, and pending the appeal o m  of tlic defend- 
ants  becomes insolvent, arid tlie judgment appealed from is affirmed by 
the Supreme Court and writ of certiorari to the Suljreine Court of the 
Uriitcd States is denied, and the judge of the Superior Court, uljon rtB- 
ceil~t of tlie certificate of the opinion of the Supreu~e Court, renders 
judgment against tlir sureties on the bonds and orders execution to issue 
against the defrndants and tlieir sureties in accordance with C'. S., 639 : 
Held ,  neither tlie solvent defendant nor either of tlie sureties is entitled 
to a stay of execution upon payment of one-half of t1182 judgment into 
court by the solveut defendant, the solvent defendant being cntitled to a 
transfer of tlie judgment to :I trustee for its bencfit upon tlie yayrnent of 
the full amount thereof, C. S., 618, and the sureties k i n g  ~ O U I I ~  by the 
judgment on their bonds. 

2. Supersedeas B ibsuret ics  on supersedeas bonds of joint tort-feasors 
hrld not entitled to stay of eawutiou as against judgnlcnt creditor. 

\There judqme~it aqainst t n o  joint tort-fccfsors is affilmed by the Su- 
prcme Court and judgment against the sureties on their ~re<l)ect~rc suyer- 
\edenr h n d s  is rcnder'd ill the Superior Court uljon certific:~tion of the 
ol~iiiion of the Su1)reme Court, and e~ecu t ion  ag;linst the defendants and 
tlieir suretics iz ordeled: IIeltl. neitl~er of the surcties is entitled to a 
stay of exwution on the ground that one of tlie dpfcndants liad hrcomt3 
inrcilvent and placed in receivership pending tlle appeal, the sureties 
twin:: bountl by tlic judgment and liable to the amount of their respectire 
bonds, C. S., 650, and tllc surrty ( n  the insolvent defelida,it's bond cannot 
raise the qucstitm as against the judgment creditor of its liability to the 
solvelit defendarit upon paylnent of the fhll aluourit of tlle judymerlt by the 
ao.vent clefendant :md the transfer of the judgment to ;I truqtec for it< 
benefit. 

Sr.wr, C. J., took no part in the consideration or tl t .risic~~~ of tlii.; c:iv). 

AYPEAI, by plaintiff f rom Nrrzall, J., a t  December Y't~ri~r. 1931, of 
WAKE. Rererseti .  

T h i s  was a n  actioll f o r  actiormble negligelice, t r ied , ~ t  S ( ~ o ~ l t l  S o -  
\ciliber Tcrni ,  1029, Wake County  Super io r  Court .  ,111 the issues sub- 
ulitted to the  j u r y  were a n s ~ w r c d  i n  favor  of plaintiff,  and juclgir~clit 
rendered as follows : " O r d e r d ,  adjudged nnd decreed, t h a t  tlie p l a i ~ ~ t i f f ,  - 

R. A. IEamilton, recorer of tlle defendmlts, Soutliern Ra i lway  Conip:ti~> 
and  Seaboard A i r  L i u c  Ra i lway  Company  tlie s u m  of thir ty- three thou-  
sand eight liulidretl ant1 s t l ~ c l l t ~ - f i v e  dollar.; ($33,87.5), with i ~ r t c ~ w t  
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from 25 November, 1929, until paid, and the cost of this action to be 
taxed by the clerk." 

The  defendants appealed to the Supreine Court and this Court fouiicl 
110 error ill the judgmei~t of the court below. l l a m i l f o n  0.  R. R., 200 
S. C., 543 (filed 1 April, 1931). 

(1 )  The  Seaboard Air  Line Railway Company on appeal from the 
Superior Court to the Supreme Court of North Carolina, gave super- 
sedeas bond with the Sa t iona l  Surety Company, as surety in the sum of 
$36,000. The provision is as follows: "Now, if the said clefeiidai~ts, 
or either of them, shall pay to the said plaintiff the amount directed 
to be paid by said judgn~ent, or the part of such amount as to which 
the judgment shall be affirmed, if i t  bo affirmed o i~ ly  in part, and all 
damages and costs which shall be awarded against the said appellantb 
upon said appeal, this obligation to be ilull and void; otherwise to be 
and remain in full force a i d  effect." 

(2)  The Southern Railway Company, 011 appeal to the Suprcine 
Court of North Carolina, gave supersedeas bo11d n i t h  the United States 
Fidelity and Guaranty Compal~y, as surety in the sum of $36,000. The 
provision is  as follo~vs : "Now if the said Southern Railway Company 
shall pay the amount i t  is directed to pay by the said judgmei~t, if 
affirmed or appeal dismissed, or that  part  of the said judgment that 
may be affirmed, and all damages, which may be awarded against the 
appellai~t  upon said appeal, then this obligation to be void; otherwise 
to remain and be in full force aud virtue in law." A petition for writ 
of c e ~ t i o m ~ i  to the Supreme Court of the United States was denied on 
19 October, 1931. 

After judgment n a s  reiidered against the Seaboard Air  Liue Railway 
Company, on appeal by it to the Supreme Court of Sort11 Carolina, and 
before decision was rendered, it became insolvent and receirers were 
appointed for it on 23 December, 1930, in the United States District 
Court for the Eastern District of Virginia. 

The Southern Railway Company paid into court one-half of the 
amount of the judgment rendered. The  Southern Railway, after setting 
forth certain alleged equitable rights in reference to (1 )  contribution 
between joint t o r t - f e a s o r s  ( 2 )  because appointment of receiver for Sea- 
board ,Iir Line Railu-ay Company, plaintiff, may not now issue execution 
and levy upon the property of Seaboard Air  Linc Railway Company, 
etc. 

T h e  petitioner, Southern Railway Company, prays that  this Court 
direct that  the one-half of said judgment tendered by this petitioner be 
received, that  parties to this action and clerk of Superior Court of 
Wake County and the sheriff of Wake County be directed and ordered 
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to refrain and desist from causing to issue any execution or from issuing 
any execution against the Southern Railway Company or against the 
sureties on either of the supersedeas bonds given by the Southern Rail- 
way Company and to refrain and desist from levying upon any of the 
property of the Southern Railway Company or any of the property of 
the sureties on either of the supersedeas bonds given by the Southern 
for a period of ninety days and thereafter unless and until the plaintiff 
shall show to this Court that  execution against the Jrat ional  Surety 
Company, surety on the Seaboard's supersedeas bond, has been returned 
uiisatisfied and that  the plaintiff has  made reasonable effort to locate 
property of said National Surety Company to satisfy saill judgment and 
that plaintiff has made reasonable effort to collect f row the receivers 
of the Seaboard Air  Line Railway Company the balance of said judg- 
ment. 

The judgment of the court below, in part, is as follows: 
"That a stay of execution against Southern Railway Company and 

United States Fidelity and Guaranty Company for a reasonable period 
of time will not prejudice plaintiff or endanger his rights under the 
judgment heretofore signed against Southern Railway Company, Sea- 
hoard Air  Line Railway Company, National Surety Company, and 
united States Fidelity and Guaranty Company and that  the ultimate 
collection of the judgment in full with interest and costs, is  adequately 
secured. 

Kow therefore, the court, in its discretion, in order to prevent gross 
inequity and inequality, here and now, orders: 

I. Tha t  each and every party to this action, the clerk of the Superior 
Court of Wake County, the sheriff of Wake County, and all other per- 
sons, firms and corporations, be and they are hereby ordered and directed 
to refrain and desist from causing to issue or from issuing any execution 
under this judgment against the Southern Railway Company or against 
the United States Fidelity and Guaranty Company until 20 May, 1932. 
The  said persons aforementioned are further ordered ,and directed to 
refrain arid desist from levying, pursuant to judgment hwetofore signed 
in this causc, upoil any of the property of the Southern Railway Com- 
pany or any of the property of the United States Fidelity and Guaranty 
Company until 2 0  May, 1932. 

2. The right of the plaintiff to cause to be issued exec~ution or execu- 
tions against the defendant, Seaboard Air  Line Railway Company, 
and/or the defendant National Surety Company, and to have same 
levied upon the property and assets of said defendants, Seaboard Air  
Line Railway Company and National Surety Company, or either of 
them, shall he ill nowise prejudiced by this order." Plaintiff excepted 
to  the judgmrnt as  signed and appealed to the Supreme Court. 
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Clyde A. Douglass and Robt. 3. S imms  for plaintiff. 
S .  Brown Shepherd for Xational Surety Company. 
Murray Allen for Seaboard A i r  Lzne Railway Company. 
Smi th  & Joyner for Southern Railway Company. 
P. H.  Busbee for Fidelity and Guaranty Company. 

CLARKSON, J. The questions involved on this appeal are:  (1) As to 
whether or not the Southern Railway Company was entitled to an order 
staying execution against it. (2)  As to whether or not the United States 
Fidelity and Guaranty Co., surety upon the supersedeas bond of said 
Southern Railway Company, was entitled to an order staying issuance of 
execution against it. (3) As to whether or not the National Surety 
Company, surety upou the supersedeas bond of Seaboard Air Line 
Railway Company, was entitled to a stay of execution against it. ,111 
the questions must be answered in the negative. 

C. S., 659, is as follows: "In civil cases, at  the first term of the 
Superior Court after a certificate of the determination of an appeal is 
received, if the judgment is affirmed the court below shall direct the 
execution thereof to proceed, and if the judgment is modified, shall direct 
its modification and performance. I f  a new trial is ordered the cause 
stands in its regular order on the docket for trial at  such first term after 
the receipt of the certificate from the Supreme Court." 

I n  the judgment entered by Judge Small on 18 December, 1931, in 
conformity with the opinion and judgment of the Supreme Court, the 
Court declared: "Now, therefore, in conformity with the opinion and 
judgment of the Supreme Court of North Carolina, it is ordered and 
adjudged that the judgment heretofore entered herein at  the Second 
November Term, 1929, of this court is affirmed, and that execution issue 
thereon." And then, after entering judgment against the sureties in 
accordance with law, the court concludes the judgment, just before its 
date, with the language "let execution proceed hereon." 

I n  view of the statute, under the facts and circumstances of this case, 
this was the only judgment the court below could have entered, and 
having entered it on 18 December, 1931, the court below, in accordance 
with the statute, was without power or authority to enter the order 
which i t  undertook to enter on 19 December, 1931, staying execution 
against the Southern Railway Company and its surety, the United 
States Fidelity and Guaranty Company. 

I t  goes without saying that the National Surety Company is bound 
by the judgment against it and should pay its proportionate part  of the 
judgment and fulfil the obligation of its bond. C. S., 650, illuwa?y I *  

Bass, 184 N. C., 318. The judgment signed by Small, J., in conformity 
with the opinion of the Supreme Court was against the Southern and 
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Seaboard Air  Line Railway Companies, and their sureties. All are 
bound to plaintiff and the joint defendants, tol-t-feasors, must contribute. 

C. S., 618 provides that  when payment is made by one of several joint 
tort-fcasom, then transfer is to be made to a trustee for payor, etc. 

We can see no reason for holding u p  the collection of plaintiff's judg- 
meilt while the defendants, joint tort-feasors,  litigate between them- 
relves. B y  paying the whole judgment, the Southern Railway Company, 
under C. S., 618, can lose no right i t  has against the Seaboard Air  Line 
Railway Company, or its surety, the National Surety C!ompany. The 
surety, the National Surety Company, is  a party to the judgment and 
bound thereby and cannot now raise the question of its liability to the 
defendant Southern Railway Company, when i t  pays said judgment in 
full and requires the transfer of said judgment of plaintiff to a trustee 
by ~ i r t u e  of the provision of C. S., 618. The judgment below is 

Reversed. 
STACY, C. J., took no part  in the consideration or dlxision of this 

case. 

I{. A .  HARIILTON r. SOUTHERN I iAILWAP COJIPAKY A V D  SEABOARD 
AIR LINE RAILWAY COMPANY. 

(Filed 29 June, 1932.) 

(For digest see Hamil ton  v. R. R., ante, 136.) 

 TEAL by National Surety Colnpany from Small, J . ,  a t  December 
Term, 1931, of WAKE. Reversed. 

Clyde A. Douglass a n d  R. S. S i m m s  for plainti#. 
8. B r o w n  S h e p h e r d  f o ~  X a t i o n a l  Surety C o m p a n y .  

CLARKSON, J. For  the reasons given in the opinion i n  B a r n i l f o n  v. 
R. R., a n t e ,  136, the judgment of the court below is  

Reversed. 

R. A .  HIIJII1,TOK v. S O U T H E R S  I{AILWAl' COMPANY A N D  SEAKOARI) 
AIR T J S E  RAII,WAY COMPANY. 

(Filed 29 June, 1932.) 

(For digest see Hamil ton  v. R. R., ante,  136.) 

APPEAL by defendant, Seaboard Air  Line Railway (3ompany from 
S m a l l ,  ,T., a t  December Term, 1931, of WAKE. 
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C'lyde A. Douglass and R. S. Simms for p l a i n t i f .  
J lurray  Al len for S e a b o a ~ d  Air Line Railzcay C o m p a n y .  

CLARIC~OS, J .  Fos  the seasons given ill the opinion in l lrcmlltot~ u .  
K.  K., ante, 136, the judgment of the court below is 

Reversed. 

J. hf. OLDHARI AAD \VIFE, MARY A. OLDHAM, J.  LEAK SPENCER, A. 
BURWELL, LEE A. FOLOER, G. G. GALLOWAY A N D  WIPE, CAliIiIE 
hIARSHALL GAILOWAY, W. J. BROWS, ADOLPH &I. YOUNG A N D  

WIFE, SANCY YOUNG, E. C. S\lTEENEY ASD WIFE, L. IT. STA'EESIGY, 
C. W. JOHSSTON, J. A. C. WADSWORTH, hl. L. CANNON, EDWIS L. 
.JONES AXD WIFE, AhI'ABEI,LE IAhlBETH JONES, STEIiI.INO BRAY- 
DOS, H. A. LONDON, IVM. H. PORCHER ASD WIFE, ACTOS IATTA 
I'ORCHER, FRAXIi 0. SHEI<IiII,I, ASD WIFE, RUTH J. SHERRILL, 
E'. 31. RREDD AND CHARLOTTE COXSOLIDATED COSSTRUCTIOS 
COJtP-iNY, A CORPORATIOX, IN BEHALF O F  TIIEMSEL~ES A S D  ALL OTHER 
PERSOXS OWNING LOTS IN THE SUBDIVISION OF DILWORTH, HEREINAFTER 
REFERRED TO, WHO ~ I A P  COME I N  A S D  MAKE THEMSELVES PARTIES PLAIX- 
TIFF IT THIS ACTIOS, T. T. S. MtPHEETERS .\SD JOHN CROSIASI). 

(Filed 29 June, 1932.) 

Deeds and Conveyances C g-Refusal of injunction against violation of 
restrictive covenants i s  upheld in this case. 

An order denying a motion for injunction against the violation of re- 
strictive covenants in a deed by the grantee's successor in title, based 
upon findings that the nature of the development had so substantially 
changed as to render the enforcement of the restriction inequitable, is 
affirmed in this case. 

, ~ P ~ E A L  by plaintiffs from Cowper,  Special Judge ,  at October Special 
Term, 1931, of MECI<LENBURO. Affirmed. 

This is an  action brought by plaintiffs against the defendants in which 
"plaintiffs pray that  the defendants, and each of them, their servants, 
agents and representatives, be perpetually enjoined from erecting or 
mailitailling upon the defendant's said property any filling station, 
stores, buildings or structures other than those permitted by the deed 
conveying said property. . , . Arid that  they be perpetually en- 
joined and restrained from violating in  any particular the conditions 
and restrictions mentioned i n  this complaint, and for such other and 
further relief as the plaintiff may be entitled to in the premises." 

A jury tr ial  was waived by the parties and it was agreed that  his  

Honor, Judge G. V. Cowper, should hear the cause and decide the issues 
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and questions of fact as well as law. After finding the facts, the court 
below held: "That by the changes hereinbefore enumeraled which have 
taken place in the vicinity of the defendant's property siwe the restric- 
tions were placed on same, his property and the property in the vicinity 
thereof has undergone radical and fundamental change of character as 
to render it wholly unfit and unsuitable for use for residence purposes, 
and that if the said property were now restricted to residential use 
it would be a great hardship on the defendants and of no material 
benefit to the plaintiffs, and that it would be against equity to enforce 
the restriction complained of and to issue the injunction prayed by 
the in this case. Now, therefore, the court having found the 
facts and the law to be as set out above, it is, upon motion of the 
attorneys for defendants, considered, ordered and adjudged that the 
relief demanded by the plaintiffs be and the same is hereby denied." 

The plaintiffs made numerous exceptions and assigninents of error 
and appealed to the Supreme Court. 

Cochran & iIi?cCJenneghan, J o h n  41. Robinson and Hunter  Ai?. Jonrs 
for plaintiffs. 

Whit lock,  Dockery & Shaw for defendanfs. 

PER C r n ~ ~ x .  This is the same lot with the same restrictions which 
was passed upon in Higgins v. Hough,  195 N. C., 652. That case mas 
heard before Harding, J. After setting out the various v olations of the 
restrictions, the court further found: "Thr court further finds as a. 
fact that the charact'er of the community has been changed by the ex- 
pansion of the city and the spread of industry and other causes resulting 
in a substantial subversion or fundamental change in the essential char- 
acter of the property herein referred to. That changed conditions 
resulting from the natural growth of the city bringing industry, traffic 
and apartment houses, clubs, mosques, and churches into such close 
proximity to the restricted area or property herein descriked as to render 
it undesirable for the purpose to which it is restricted. 'Chat violations 
of the restrictions have been so general as to indicate imd in fact do 
indicate the purpose and intention on the part of the residents of the 
community to abandon the general scheme or purpose in this immediate 
section. . . . The court further finds as a fact that it is inequitable 
and unjust to require the enforcement of the restrictions and that it is 
detrimental and injurious to the market value of the property, and if 
said restrictions are permitted to continue that it will retard the advance- 
ment and upbuilding of the property for the purpose for which it can be 
best used." 
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On appeal to this Court, the judgment was affirined. The facts in the 
above action were agreed upon, but the plaintiffs were not parties to the 
action and therefore not bound by same. 

The defendants contend that  "This is an appeal by the plaintiffs fro111 
:I judgment in the lower court denying a mandatory injunction to re- 
quire the defendants to tear down and remove four stores from the lot 
on account of an alleged violation of the building restrictions. . . . 
The defendants in this case are the successors in title of the defendant 
in the Higgr'ns cuse, supra. They were not parties to that  case, but 
acquired their title after it was decided, and built their stores in reliance 
upon that  decision.'' 

From a careful r e ~ i e w  of the record and able briefs of plaintiffs in this 
action, we see no prejudicial or reversible error in the judgment of the 
court below. The judgment of the court below is 

-1ffirmed. 

-I. . J .  MAS\I'EI,I,, BASTER l)UHHARl, CHAIiLES ill. JOHNSON, ,JOHN P. 
STEDMAN, I(. 0. BURGWIN, W. G. GAITHER, E. B. HORNER, H.  E. 
RUFTY, A H D  J. W. WINBORNE, AS MEMBERS OF THE LOCAL GOVERN- 
MENT COhMISSION, ASD WIT~SON COUR'TT, r. BRANCH BANKISG 
AND TRUST COMPANY. 

Taxation A +Proposed issue of refunding bonds held valid in this case. 
Judgment that proposed bond issue of county for purpose of refunding 

bonds issued prior to 1 July, 1931, would be valid is sustained in this 
case. 

I ~ P P E A L  by defendant from Brizzelle, J., 26 May, 1932. From WILSOK. 
-1ffirmed. 

The  following judgment was rendered by the court below: 

'(The above entitled civil action was heard before the Honorable 
J. Pau l  Frizzelle, judge holding the courts of the Second Judicial Dis- 
trict, a t  Snow Hill, on 26 May, 1932, out of term and prior to the 
expiration of the return day by consent of plaintiffs and defendant, and 
a.as heard upon the complaint, exhibits and answer. The  plaintiffs 
moved for judgment as prayed for in the complaint. T h e  defendant 
moved for judgment dismissing the action. 

After hearing argument and after consideration, the court being of 
t h ~  opinion: (a) That the assumption of the county of Wilson of thr 
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payment of bonds heretofore issued by various school districts in TVilsoll 
County, for the purpose of erecting and equipping school buildings 
necessary for the six months' school term required by tlle Constitutioll 
of Kor th  Carolina, was not i n  violati011 of section '7 of Article V I I  of 
the Constitution, nor in violation of any otlier prorisioi of the Coiisti- 
tution or statutes of the State. (b)  That  the contract of sale of the 
bonds is not i r ~  violation of section 19 of the Local Government Act 
of 1931, and that  the said sale was a sale a t  par. (c )  That  the sale of 
bonds of tlie county of Wilsoil for the purpose of refunding or paying 
interest on bonds lawfully issued prior to 1 July,  1931, wliich interest 
accrued after I July,  1931, is not in violation of the Locaal Government 
Act or any other act of the Geueral Assembly. ( d )  Tha t  the assignment 
by the county of Wilson of the payments due under tlie contract between 
the Nor th  Carolina Sta te  Highway Comniission and the county of 
Wilson, to secure the p~ynler l t  of the boiids authorized to be issued, i s  
a d i d ,  legal and irrevorablc assignment of' such payments clue under 
said contract. (e )  Tha t  the bonds authorized to be issued are valid, legal 
obligations of the county of TVilson, and all constitutionzl and statutory 
requirements relating to the issualicc and sale of said borids have been 
complied with. Arid the court being further of the opinion that  the 
plaintiffs herein may maintain an action for specific performance 1,- 
the tlefeutlal~t of the contract of sale and purchase of !he said bonds; 
I t  is therefore, ordered, decreed and adjudged that the defendant complj- 
with its coutract of sale, accept tlie said bonds a i d  pay the agreed pur- 
chase price. The costs of this action will be taxed againsl the drfendal~t .  

J. PAUL FRIZZELLE, 
J u d g c  holding the courts of f h c  S ~ c o n d  Judicicrl District." 

Snow Hill,  N. C., 26 May, 1932. 

From the judgment as rendered, the defendant excepted, assigned 
orror and appealed to  the Supreme Court. 

Sttome;/-General  Brumnzitf and Connor CG tiill for plccinfilf' 
Finch, Rand c6 Finch for defendanfs .  

CLARKSON, J. We have examined the record arid briefs of the parties 
with care. Interpreting the record in this case, with reference to the 
pertinent decisions, we think the judgment of the court Elelow is correct. 

Affirmed. 
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N. W. BOYETTIG ET AL. v. A. S. BARSIM, I~:XECUTOK OF ALICE COLE, L)E- 
CEASED, AXD T H E  METHODIST OIIPEIASAGE OF RAI>ICIGH. S O R T H  
CAROLINA. 

(Filed 20 June, 1032.) 

Appeal and Error L c-Where rights under a will have been adjudicated 
the decision becomes rule of property and is conclusive. 

Where the rights of a devisee under a will have been determined in a 
former appeal to the Supreme Court, the decision becomes a rule of 
property and is determinative of the rights of the parties, and in a 
later action brought by those claiming under the parties to the former 
action the former judgment is conclusive. 

CIVIL ACTIOK, before Cowper ,  Special J u d g e ,  at  January  Special 
Term, 1932, of JOHNSTOX. Judgment mas rendered upon "an agrcetl 
statement of facts." 

William G. Yelvington died in 1907, leaving a last will and testa- 
ment. At  the time of his death he was the owner in fee simple of the 
lands in controversy. H e  left a wife, Mary J. Yelvington, and one 
daughter, Alice Yelvington, who married W. W. Cole. I n  items 4 and 
7 of the will of William G. Yelvington he devised the land in controversy 
to his  wife, Mary J .  Yelvington, during her natural life and then to 
his daughter, Alice. I t em 7 is  as follo~vs: "I give and devise all the 
reniaindrr of my real estate wherever situate, to my wife Mary J. Yel- 
~ i n g t o n  during her natural life, then to my daughter ,ilice and her chil- 
clren, if any, but if my daughter Alice die leaving no living issue the11 
to the heirs a t  law of my wife Mary J .  Yelrington in fee." Mary J. 
Yelvington died in 1920, and the plaintiffs are her brothers and sisters, 
and the children of a deceased sister who died intestate. Alice Yelving- 
ton Cole died on 15 May, 1931, leaving a last will and testament in 
which she devised in item 7 thereof all of her real estate to the defend- 
ant, Methodist Orphanage a t  Raleigh, Xorth Carolina. The plaintiffs 
claiming to be the heirs a t  law of Mary J. Yelvington under the will of 
William G. Yelvington, instituted an  action against the Orphanage, 
alleging that  they were the owners in fee of the land described in the  
complaint. T h e  defendant, Orphanage, claimed the land under the will 
of Alice Yelvington Cole. 

The tr ial  judge decreed that  the defendant Orphanage was the owner 
of all the land in controversy in fee and entitled to the immediate pos- 
session thereof, from which judgment the plaintiff appealed. 

d b e l l  & Shepherd  and  Geo. K.  Freeman  f o ~  p la in f i f s .  
Biggs  & H ~ * o z ~ g l t f o n  for defendants .  



146 I N  T H E  S U P R E M E  COURT. [203 

PER CURIAM. The will of W. G. Yelvington was construed by this 
Court in an  opinion filed 29 September, 1920, i n  the case of Cole 21. 

Thornton, 180 N. C., 90. I n  disposing of the question the Court said:  
"This being the correct rule of construction, and i t  being kept in mind 
that  the life tenant, Mary J. Yelvington, is dead, and that  no children 
h a w  ever been born to the daughter Alice, the devise would read 'to 
my  daughter Alice in fee, but if she die leaving no living issue, then 
to the heirs a t  law of my wife, Mary J. Yelvington,' and, if so, if 
children are born, she has the fee, and if there are  no children, she 
would still be the owner in fee as the only heir of Mary J. Yelvingtou, 
and, in either event, can convey in fee." 

The original record in Cole v. Thornton, supra, discloses that  i t  was 
contended that W. G. Yelvington did not intend to convey to his  daugh- 
ter  Alice a fee simple but only a life estate, "or a t  most an  estate in 
common with her children, if any, which would make her present estate 
contingent upon her dying without leaving living issue.'' Consequently, 
i t  is clear t ha t  the identical proposition now in  controversy was ex- 
pressly adjudicated in the case of Cole v. Thornton, supra. I f  the con- 
struction of the will of William G. Yelvington were an  open question, 
there might be a sharp division of opinion upon the merits of the 
controversy, but the former opinion of the Court i n  Cole v. Thornton 
has become a rule of property and determinative of the rights of the 
parties. 

Affirmed. 

HENRY SIMONS, ADMIXISTRATOR OF BETTIE A. SIMONS, DECEASED, v. 
SOUTHERN HOME INSURANCE COMPANY, NORTH CAROIJNA 
JOINT STOCK LAND BANK O F  DURHAM, AND THE RECEIVER OF THE 

FIRST NATIONAL TRUST COMPANY, TRUSTEE. 

(Filed 29 June, 1932.) 

Insurance P &Demurrer to  complaint in this action on iinsurance policy 
held properly sustained. 

Where in an action on an insurance policy the policy is not attached to 
the complaint and there is no allegation tending to show the relationship 
of the plaintiffs to the cause of action or that  they are the real parties 
in interest, and the action is for reformation of the policy and for s!ander : 
Held,  the defendant's demurrer on the ground of misjoinder of parties and 
causes is properly sustained. 

CIVIL ACTION, before Sinclair, J., at  November Term, 1931, of PITT. 
Plaintiff alleged that  the defendant, Southern Home 1:nsurance Com- 

pany, "issued i ts  fire insurance contract upon one of the buildings of 
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plaintiff. . . for the sum of $400, and that said policy by mutual 
mistake named the North Carolina Joint Stock Land Bank of Durham, 
North Carolina, beneficiary in the policy, whereas it was intended that 
the Atlantic Joint Stock Land Bank of Raleigh should have been named 
beneficiary in said policy as the plaintiffs were indebted to said bank 
in Raleigh and not to the bank in Durham. . . . That a pack barn 
was burned on 29 August, 1930, and that the defendant company had 
refused to settle the claim." 

I t  was further alleged that the agents of defendant Insurance Com- 
pany had wrongfully attempted to settle the claim without the knowl- 
edge of plaintiffs, and that said agents of defendant "have otherwise 
tried to injure and slander the plaintiffs and their good names and 
reputation in the community where they live and elsewhere by circu- 
lating slanderous reports,'' etc. I t  is further alleged that the plaintiffs 
have been damaged in the sum of $100 "on account of expense and 
trouble that the plaintiffs have had to go to and expend on account of 
said breach . . . all on account of the carelessness and the common 
and dishonest business methods and conduct of the defendants," etc. 

The defendants demurred to the complaint upon the following 
grounds : 

1. That there was a defect of parties plaintiffs in that the Atlantic 
Joint S t o h  Land Bank of Raleigh should have been made a party 
to the action, and that the plaintiff administrator was not the real party 
in interest. 

2. That there was a misjoinder of causes of action. 
3. That the complaint does not set out a cause of action. 
The demurrer was sustained and the plaintiff appealed. 

P. R. Hines for plaintiff. 
Charles P. Gaybor and Kenmeth C. Royal1 for defendants. 

PER CURIAM. N O  copy of the insurance policy was attached to the 
complaint, and there is no allegation tending to show the relationship 
of the plaintiffs to the cause of action or that they are the real parties 
in interest. The plaintiff, Henry Simons, sues as administrator of Bettie 
A. Simons. I t  does not appear that he was ever qualified as administra- 
tor or what connection Bettie A. Simons had with the case. Moreover, 
causes of action to reform an insurance contract and recover thereon is 
joined with allegations of slander and careless business methods. 

An inspection of the complaint warrants the judgment sustaining 
the demurrer. 

Affirmed. 
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,ISXIE CAIiROLL GAIZRISS, A i ~ ~ ~ x ~ ~ r T l c A ~ ~ ~ x  OF JOHNR'Ih  CARROLL, aau 
ANNIE  CARROLL GAHRISS, DEPENDEXT BIOTIIER OF J O H N N I E  CAR- 
ROLL, DECEASED, v. H I N E S  B R O T H E R S  LUMBER CORIPAR'Y AND 

P H I L L I P  IiANIER. 
(Filed 29 June, 1932.) 

1. Master and Servant F i-Findings of fact by Industrial Commission 
upon conflicting evidence are conclusive. 

The findings of fact bx the Industrial Comruission in a hearing before 
it are conclusive on a ~ p e a l  when supported by any competent evidence. 

2. Appeal and Error K c-Xew trial will not be granted in the Supreme 
Court for newly discovered evidence that is merely corroborative. 

A petition for a new trial for newly discovered evidence will not be 
granted where the evidence is merely corroborative of plaintiff's wit- 
nesses and contradictory of defendant's testimony. 

CIVIL ACTIOX, before Sinclair ,  J., at  December Term, 1931, of GREENE. 
The plaintiff applied to the Industrial  Comnlission for a n  award 

for the death of her son, who was killed on 22 August, 1929, while riding 
on a truck from a logging camp in  Greenc County to the city of Kinston. 
At the hearing the Commission found "as a fact that  the death of 
deceased, Johnnie Carroll, was not the result of an  accident which arose 
out of and in the course of his employment." Thereupon compensation 
was denied. An  appeal was taken by the plaintiff to the full  Com- 
mission and the following order entered : '(Upon the erideiice the full 
Commission affirms the findings of fact and award of Chairman Allen 
and adopts them as  the finding of fact and award of the full Com- 
mission." 

The plaintiff appealed to  the Superior Court, and i t  was decreed "that 
the judgment, findings and conclusion of the Nor th  Carolina Industrial  
Commission be, arid the same are hereby in all respects confirmed." 

From the judgment so entered the plaintiff appealed. 

1'. R. H i n e s  for plaintiff .  
Dawson CE Jones  for defendunfs .  

PER CURIAM. The  evidence was conflicting. The  law has established 
the Industrial  Commission as a tribunal to find the facts i n  compensa- 
ti011 cases. This Court has consistently held in  accordance with the 
statute that, if there is  any competent evidence to support the findings 
of fact made by the Commission, such findings are binding upon the 
appellate courts. Consequently the judgment is  affirmed. 
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I n  May, 1932, the plaintiff filed a petition for a new trial for newly 
discovered evidence. An examination of the proposed evidence, homerer, 
discloses that it corroborates certain witnesses for the plaintiff and con- 
tradicts certain other testimony. Hence the petition for a new trial does 
not meet the tests prescribed by law in such cases. Pridgm v. R. R., 
ante, 62 .  

Petition for uew trial, denied. 
Judgment of the Superior Court, affirmed. 
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I,ILI,IKGTON STONE COMPANY v. A. J. MAXWELL, COMMISSIOSEH. 

(Filed 14 September, 1932.) 

Taxation B b-Dig@ng gravel is not mining within meaning of statute 
allowing reimbursement of tax on gasoline used for mining. 

Digging gravel from a pit for commercial purposes is not mining within 
the meaning of chapter 145, Public Laws of 1931, as amended by chapter 
304, and one paying the tax on gasoline used in digging gravel is not 
entitled to reimbursement of the tax under the provisions of the statute, 
gravel not being regarded as a mineral under the mining laws. 

CLARKSON, J., concurring in result. 

APPEAL by defendant from Devin, J., at  March Term, 1932, of 
WAKE. 

Civil action for refund of tax on gasoline alleged to have been pur- 
chased by plaintiff and used exclusively in mining grarel, heard upon 
demurrer. 

The  complaint alleges : 
1. That  the plaintiff is  engaged in the business of operating mining 

machinery consisting principally of hoists, pumps and excavators used 
exclusively for mining gravel from veins and pockets deposited below 
the surface of the earth and extending downward from a few feet to a 
depth of thirty or forty feet. 
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2. Tliat plaintiff is entitled to a refund of $1,138.70 taxes paid by 
i t  on gasoline used in such operation uilder the followi1,g provisions of 
chapter 14.5, Public L a m  1931, as amenckd 1)y chapter 304, same 
session : 

" L h y  persoil, association, firm or corporatioli who shall buy ill 
quantities of ten gallons or more a t  any one time any motor fuel, as 
defined in this act, for the purpose of and the same is actually used 
in the operatioil of . . . (2fi2) mining machinery consisting princi- 
pally of air  compressors, hoists, pumps, and excavators used exclusively 
for mining purposes, . . . on which motor fuels the tax or taxei 
imposed by this act shall have been paid, shall he reinlbursed and re- 
paid the aniount of such tax or taxes," upon proper application being 
made therefor. 

3. That  plaintiff lias complied with the colditions precedent to  it, 
right to recover the taxes in question from the defendant, Commissionc>r 
of Revenue. 

Demurrer iliterposed upoil the groui~d that tlir complaint does not 
state facts sufficient to constitute a cause of action, ill tliat, the operati011 
allegecl constitutes no more than the excavation of g r l 1 ~ ~ 1  from a p i t  
which defendant col~tends is not ~ n i n i ~ i g  within the meaning of th(> 
statute. 

From a judgment 01 erruliiig the clenlurrcr, the tlcfw~tlai~t aypcalz. 

ayeill  X c X .  S a l m o n  for plainti#. 
I f torney-General Brurnini t f  and Ass i s fun t  A f f o r  tccjls-Gei~tv-a1 S ~ c c -  

i r c l l  and Si ler  fov defendant.  

STACY, C. J. I s  digging graxel from a pit for con~n~erc ia l  purposes 
mining within the meaning of chapter 145, I'uhlic Laws 19312 TVi l  
think not. 

True the term "miniilg" lias accommodated itself lo a variety of 
situations. Annotation 17, A. L. R., 156. Originally it conveyed the 
idea of extracting minerals from beneath ihe surface of the earth by 
means of tunneling and sliafting. Rock  House E'ord Lam7 Co. 21. Raleigh 
Br ick  and T i l e  Co., 83 W .  Va., 20, 97 S. E.. 681, 17  A. L. R., 14-1. Ru t  
in later times it has assumed a broader signification, and is not no\\ 
confined in its meaning to the method of excavation. ATephi P l m f e r  and 
Z f g .  Co. v. J u a b  C'ounty, 33 Utah, 114, 93 Pac., .53, 14  1. R. A. (S. S.), 
1043; Kote, Ann. Cas., 19121\, 1302. 

It is  limited in its meaning, homerer, to the extraction of mineral5 
from the earth, and while commercial gravel belongs to the mineral 
kingdom in that  i t  is inorganic and formed by nature alone, i t  is not 
regarded as a mineral under the mining l a m .  40 C. J., 738. 
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Speaking to  the subject in U. 8. v. Aitken, 25 Philippine, 7, the 
Court  said:  "It is t rue that  commercial gravel belongs to the mineral 
kingdom in that  it is inorganic and that  i t  is formed by nature alone. 
But  there is an  important distinction between it and any of the so- 
called minerals as recognized by the authorities. Practically speaking, 
all the definitions of the word 'mineral' agree that  such a substance must 
always have a definite chemical composition by which i t  can he easily 
recognized, in whatever part of the earth it may be found. There can 
be no such unifornlity in the chenlical content of gravel deposits, for 
the reason that  this depends entirely upon the character of the mineral 
deposits which have contributed to their formation. And upon tlw 
character, quantity, and proximity of the minerals to the gravel de- 
posit, their susceptibility to erosion, the riolence with which the erosioi~ 
is accompanied, the duration of the eroding process, as well as various 
other facts, depends the size of the pebbles and the quality of the 
deposit as commercial gravel. There is  nothing constant in the char- 
acter of commercial g r a d  by which to indentify i t  as a mineral, except 
that  it consists of broke11 fragments of rock mingled with finer material, 
such as sand and clay. Xothing definite can be said of i ts  cliemical 
composition as  can be said of the min~ra l s .  Commcrcial gravel is 
simply a jumbled mass of fragments of various minerals (rocks). 
Science, a t  least, cannot accept as a distinct subdivision of the nlirleral 
kingdom any substance wl~ose character and attributes are so composite 
m d  fluctuating. I t  is t rue  that beds of sandstone arid limestone may 
pomibly owe their origin ill some instances to deposits of ordinary 
gravel. (Barringer and Adanls on The Law of Mines and RIining in the 
[Jnited States; Enc.  Bri t .  11th ed., Title 'Gravel.') But commercial 
gravel has not r e t  reached that stage. So  f a r  as sciel~tific classificatioil 
gocs, then, commercial gravel cannot be considered as a mineral." 1 1 1  

this view of the case, the dtmurrcr should have been sustained. 
Reversed. 

CLARI~OS,  J., col~curriug ill the result: The  caption of the act, 
vhapter 145, Public Laws 1931, is as follows: "An act to amend chapter 
tvo,  Public Laws of one thousand nine hundred and twenty-onc, and 
act? amendatory thereof and additional thereto, relating to the State 
highway system and public roads of the State, and to proride for thc 
maintenance thereof ." 

Section 24, subsection 1.3, of said act, is as follows: "Any person, 
association, firm or corporation ~ h o  shall buy in quantity of ten gallons 
or more a t  any one time any motor fuels as defined in this act for the 
purpose of, and the samc ic: actually used in  the operation of (1) farm 
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tractor used principally for agricultural purposes, ( 2 )  m2tor boat used 
principally for fishing purposes (see amendment be low:^, and/or (3)  
manufacturing processes in  which such motor fuel is used as an  in- 
gredient, solvent or  vehicle in the process, on which motor fuels the 
tax or taxes imposed by this act shall hare  been paid, shall be reim- 
lmrsed and repaid the amount of such tax or taxes paid under this act 
upon the following conditions and in  the following manner," etc. 

Said act was amended, chapter 304, par t  section 1, by inserting be- 
tween the words "fishing purposes" and the word "and" in line 6 of 
above subsection, the following: '(Mining machinery, consisting princi- 
pally of a i r  compressors, hoists, pumps, and txcarators used exclusively 
for mining purposes." 

I t  is a matter of common knowledge that  this amendmwt was passed 
to corer the type of mining done in the western part  of the State, and 
to take care of the mining of feldspar, mica, etc. I do not think i t  was 
the intention of the General Assembly to corer digging gravel, which 
this controversy is about. 

h1HS. MARY H. TUTTLE v. J. W. BELL AND MARVIN (:. PORTER. 

(Filed 14 September, 1932.) 

1. Trial 1) a 4 n  motion of nonsuit all evidence is to be considered in 
light most favorable to plaintifP. 

On a motion as of nonsuit all the evidence, whether offered by the 
plaintiff or elicited from the defendant's witnesses, is to be considered 
in the light most favorable to the p:aintiff, and he is entitled to every 
reasonable intendment thereon and every reasonable inference therefrom. 
C. S., 567. 

2. Highways B k-Nonsuit in guest's action is proper when evidence 
shows that  injury was proximately caused by negligence of third 
person. 

Where, in an action by a guest in an automobile to recover damages 
from the owner thereof, the evidence tends to show that the accident 
in suit occurred when the defendant's car was a little beyond the middle 
of the intersection of two streets and that the accident was proximately 
caused by the negligence of the driver of another car in greatly exceeding 
the speed limit at the intersection and hitting the defendant's car from 
the right, and that the defendant's car was being driven at a moderate 
speed, is held insuficient to be submitted to the jury, and evidence that 
the one driving the defendant's car with his permission slowed down 
immediately before the impact and that the driver of the other car at- 
tempted to avoid the collision by bearing to the right is insufficient to 
alter this result. 
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5. Trial D -Mere scintilla of evidence, raising only suspicion or con- 
jecture, is insufRcient to be submitted to the jury. 

A mere scintilla of evidence, raising only a suspicion, conjecture, guess, 
or speculation as to the issue to be proven is insuacient to take the case 
to the jury. 

4. Appeal and Error J  exclusion of cvidence will not be held for 
reversible error when evidence is insnfecient to overrule nonsuit. 

The exclusion of evidence which, if competent, would not be sul3cient 
to take the case to the jury when considered with the other evidence in 
the case, will not be held for error. 

APPEAL by plaintiff from Sinclair, J., at January Term, 1932, of 
PASQUOTANK. Affirmed. 

The following judgment was rendered in the court below: "This 
cause coming on to be heard, and being heard by the court and a jury, 
and the defendant Marvin G. Porter, having moved, when plaintiff 
rested her case, for judgment as of nonsuit, and the same having been 
overruled, and the said Marvin G. Porter at  the conclusion of all the 
testimony, having again moved for judgment as of nonsuit, and the 
court being of the opinion that the said defendant, Marvin G. Porter, 
is entitled thereto, i t  is-Ordered, decreed and adjudged that judgment 
of nonsuit against the plaintiff, and in favor of the said Marvin G. 
Porter be, and the same is hereby, entered and judgment given in favor 
of said Marvin G. Porter, and against the said Mary H. Tuttle, and 
the surety on her prosecution bond, G. F. Horner, for his costs in this 
action, to be taxed by the clerk. Judgment is hereby entered accordingly. 
-1 judgment by default and inquiry having been heretofore entered in 
this cause against defendant, J. W. Bell, for want of an answer to the 
duly verified and filed complaint, the court proceeded to submit the in- 
quiry to the jury who made answer thereto as follows: Issue: What 
damage, if any, is plaintiff entitled to recover? Answer: $30,000. I t  is 
further considered and adjudged that plaintiff recover against defend- 
ant, J. W. Bell, $30,000, and the costs of this action to be taxed by the 
clerk of this court." 

To the foregoing judgment of nonsuit as to the defendant Marvin G. 
Porter, the plaintiff excepted, assigned error and appealed to the 
Supreme Court. 

Ehringhaus & Hall for plaintif. 
Hughes, Little & Seawell and Worth & Horner for defendant. 

CLARKSON, J. The questions presented on this appeal : (1) Was there 
sufficient evidence of actionable negligence as to defendant Porter? (2) 
Did the court err in excluding certain testimony offered by plaintiff 



156 I N  T H E  S U P R E M E  COURT. [203 

as a witness in  her owl1 behalf? Both questions must he answered in 
the negative. 

This automobile collision was before this Court in the case of jacks or^ 

c. Bel l ,  201 N. C., 336. I n  that  case this Court said:  "Without de- 
tailing the evidence i t  is sufficient to say that  i t  falls short of making 
out a case against the defendant Porter. At  least, the appellant, who 
is required to handle the laboring oar, has failed to  overcome the pre- 
suinption against error. Bailey v. X c R a y ,  198 N .  C., 638, 152 S. E., 
893." 

Plaintiff coutends that in this action there is sufficient evideilee of 
actionable negligei~ce. From a careful review of the evidence we cannot 
so hold. 

I t  is the well settled rule of practice aud accepted position in this 
jurisdiction that, on a motion to nonsuit, the evidence which makes 
for the plaintiff's claim and which tends to support his cause of action, 
n-hcther offered by the plaintiff or elicited from the defendant's wit- 
Ilesses, will be taken and considered in its most favorable light for the 
plaii~tiff, and he is entitled to the benefit of every reasonable intendment 
npoll the evidence, and every reasonable inference to bt> drawn there- 
f ron~ .  

The cvideiicc 011 the part  of plaintiff mas tu thc effect that  defendant, 
JZarvin G. Porter, was the owner of a Pontiac roadster which had the 
top tlo~vn, a11t1 it had a rumble seat. I t  mas about 12 feet long. I t  was 
being driven by Beverly Woolard, with Porter's permission. Woo1:trtl 
was at the vheel, Vcrdie Heath  was next to Woolard and Grover Joney 
\ \as uext to her, all 011 the front  seat. I'laintiff was sitting in the 
ruinble scat on thc riglit-hand side and the defendant was sitting beside 
her on the left-hand side. On Sunday erening, about jive o'clock, 2 2  
Xay,  1930, the plaintiff, Mary  H. Tutt le was walking clown the street 
in Elizabeth City, X. C., with Verdie Hoatli and t h ~ y  were asked 
to go riding, in defendant Porter's car, which they did, and were 
riding around for pleasure. Cllurcli Street r u m  east and west and 
Selden Street runs north a i d  south and crosses Church Street at 
right angles, Scldeii and Church streets a t  the intersection are about 3b 
feet froin curb to curb. The  car, driven hy Woolard, was traveling 
south oil Sclden Street to Church Street. Plaiutiff testified: "Thcl 
;lutomohile collision n e  are inquiring into occurred a l i i i le  beyond fhc,  
~ ( ~ i ~ f ~ i .  of C l ~ t 1 ~ 1 l  S f r e e f ,  at  its intersection with Selden Street. . . . 
\Vhw Woolard drove into Church Street the tlefelidant, Porter, told 
))LC t o  2001; a t  t h a t  fool and  pointed h i s  finger a t  t h e  o ? ~ c o m i n g  Bel l  car.  
1 turned around and looked and saw him coming a t  a terrif ic rate  of 
speed dozril Chzirch S t ree t ,  he was coming on his right 3ide of Church 
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Street. When I looked the car in which I was riding sort of slowed " 
down. H e  was going slow, anyway ,  and he slowed down and the car 
hit us. I don't remember our car coming to a complete stop. The 
right-hand side of the car in which I was riding mas struck by the 
Bell car. That  was the side I was sitting on. . . . Bell's car was 
hearing to the right a t  the time he struck us. . . . W e  were in 
the intersection when Porter  said 'Look a t  that fool.' Jus t  when he 
spoke these words and when we were in the intersection was when I 
noticed the car in which I was riding slowing down. . . . I t  mas 
iiot going fast to start with, it  was going about 20 miles an hour, and 
that is not a fast rate of speed. That  i s  slow driving. . . . I first 
qaw the Bell car when me were about in the center of the street, when 
Marvin told me to look a t  that fool. Pr ior  to that  I had not seen it.  
. . . What I could have seen if I had been looking is more than - 
I know, because I did not have any idea. We had gotten about in the 
middle of Church Street, as near as I remember, xvhen we saw the Bell 
car comiug. Recerly  15'007ard z ~ ~ a s  driving slotcly. I felt a slackening 
of our car just for an instant. When it slackened v-e were hit. We were 
hit almost instantly. . . . The Bell car was a Ford roadster and 
the top was dowli and I would say it was coming at least f o ~ f y  miles an  
hour. . . . I went across on the  southeast side of Church Street 
and Selden Street and looked a t  those telephone poles. I saw a scar 
oil the telepholie poles, but what made it-I could imagivc f h a f  our car 
did it in the wreck. I don't know." 

From a careful review of the evidence, we think the sole proximate 
cause of plaintiff's in jury  was the Bell car, runninig at least 40 miles 
an hour, striking the Porter  car. The plaintiff's evidence in a "nut 
shell" was that "Beverly Woolard was dririiig slowly." The "fool," as 
the driver of the Bell car was termed, according to plaintiff's testimony, 
was "coming a t  a terrific rate of speed don-n Church Street . . . At 
least 40 miles an hour." 

"Mere scintilla of evidence, or evidence arising o d y  on suspicion, coli- 
jecture, guess, surmise or speculation, is insufficient to take a case to the 
jury." Shuford  v. Brown,  201 N .  C., at  p. 25. 

From the view we take of this case, the evidence excluded and for 
which exceptions and assignnlents of error were made, if competelit, 
would be insufficient with the other evidence in this case to take the case 
to the jury. For  the reasons given, the judgnlent of the court below is 

Affirmed. 
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STATE v. S. W. BRIGGS AND COLUMBIAN PEANUT ICOMPANT. 

(Filed 14 September, 1932.) 

1. Penalties A a-Statute in  this cnse held to impose penalty recoverable 
solely by civil action. 

The provisions of chapter 449, section 5, Public Laws of 1891, "that no 
other person than said weighers shall weigh cotton or peanuts sold in 
said town or township under penalty of $10.00" the pena;ty to be paid 
by the buyer and applied to the school fund upon conviction before any 
justice of the peace, construed with C. S., 447, does not create a criminal 
offense, and a penalty alone can be imposed and enforced in a civil action 
and the use of the word "conviction" in the act does not alter this result. 

2. Statutes B c-Criminal statutes should be strictly ~on~strued.  
Criminal statutes should be strictly construed, and in case of sub- 

stantial doubt that construction should be adopted which is the least 
severe. 

APPEAL by defendants from Frizzelle, J., and a jur-y, a t  J anua ry  
Term, 1932, of EDGECOMBE. Reversed. 

This is  a criminal action instituted in the recorder's court of Edge- 
combe County and by appeal tried in the Superior Court of Edgecombe 
County, a t  the Janua ry  Term, 1932, before his Honor, J. Pau l  Friz-  
zelle, judge presiding, in which the defendants were charged with buy- 
ing 2,000 bags of peanuts in the town of Tarboro, and weighing the 
same, contrary to the provisions of chapter 449, Public Laws of 1891. 
The defendants were found guilty, and the following judgment ren- 
dered by the court below : 

"Upon the verdict of the jury finding both defendantl3 guilty of the 
violation of said act, the court entered judgment against each of said 
defendants wherein each was required to pay a fine of ten dollars and 
the cost of the action, said fine being the fine stipulatecl in the act i n  
question." 

The  defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. 

Attorney-General Brummitf and Assistant Attorney-General Seawell 
for the State. 

Henry C .  Bourne for defendants. 

CLARKSOPI', J. The defendants excepted and assigned ei-ror to the fol- 
lowing instruction given by the court below: "The court instructs you, 
gentlemen, that if you believe the evidence in this case and find the facts 
to be as testified, you would render a verdict of guilty as against both 
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the defendants, otherwise you would render a verdict of not guilty." 
We think the assignment of error should be sustained. 

The statute, section 5, chapter 449, Public Laws of 1891, under which 
the defendants were tried, convicted and judgment rendered reads as 
follows: "That no other person than said weighers shall weigh cotton 
or peanuts sold in said town or township, under a penalty of $10.00 for 
each and every offense, said penalty to be paid by the buyer and applied 
to the school fund of said county, upon connection (conviction), of the 
offender before any justice of the peace of said county." 

The defendants contend that  said act, under which these defendai~ts 
were indicted, tried and convicted, does not prescribe and set out a 
criminal act triable in the criminal courts of the State, but in specific 
words prescribes a penalty. We think defendants' contention correct 
and there was error in the charge of the court below. 

I n  S. v. Snuggs, 85 N.  C., a t  p. 543, speaking to the subject, we find: 
"The statute not only creates the offense but fixes the penalty that  at- 
taches to it, and prescribes the method of enforcing it, and the rule of 
law is that  wherever a statute does this, no other remedy exists than 
the one expressly given, and no other method of enforcement can bv 
pursued than the one prescribed. The mention of a particular mode of 
proceeding excludes that by indictment, and no other penalty than the 
one denounced can be inflicted. 1 Russell on Crimes, 49; S. v. Loftin, 
2 Dev. & Bat., 31." flance v. Fertilizer Co., 200 N .  C., a t  p. 707. 

I n  suits on penalties, the law is as follows: C. S., 447. "Where a 
penalty is imposed by any law, and i t  is not provided to what person 
the penalty is given, it may be recovered, for his own use, by any one 
who sues for it. When a penalty is allowed by statute, and it is not pre- 
scribed in whose name suit therefor may be commenced, suit must be 
brought in the name of the State." 

We think that  in construing the statute under which defendants were 
indicted, with C. S., 447, supra, a penalty alone can be imposed and en- 
forced in a civil action. T h e  word '(conviction" in the statute does not 
change the specific language that a penalty is imposed and how the 
fund is applied. Then again, the humanities of the law require criminal 
statutes to be strictly construed. 

"And in case of a substantial doubt as to what the Legislature really 
meant, that  construction should be adopted which is  the least severe." 
Black on Interpretation of Laws (2d ed.), pp. 455-6. The  judgment of 
the court below is  

Reversed. 
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GEORGE IT. BRAT, C L A I M A ~ T ,  v. W. H. WEATHERLY A h D  COMPANY. 
EMPIOYER, AKD LIBERTY RIUTUAL INSURANCE COMPAXY, ISSURER. 

(Filed 14 September, 1932.) 

1. Mastel. and Servant E' H r d i n a r i l y ,  injury to employee while going 
to or retluming from work does not arise in course of employment. 

As a general rule a n  in jury  suffered by a n  employee while going to or  
returning from his work does not arise out of and in t h ~ ?  course of his 
mp:oymcnt ,  and nhe re  in a hearing under the  Workmen'r; Compensation 
Act the admitted facts a r e  that  the  employee \ \ a s  employed solely a s  a 
t iuck driver, and that  he  went to his em~t lo j e r ' s  rcsidenct> each morning 
to get the  truck he was employed to  drive in  order to take  i t  to his 
employer's store, and that  he wa3 injured in a n  accident occurring while 
on his way f rom his home to the  employer's residence for t ~ e  t ruck:  Held, 
the injury \ \ a s  not from a n  accident arising out of and in the  course 
of his employment, and compensation was  properly denied by the Indus- 
tr ial  Commission, and the fact t ha t  the employee passed the  store on his 
n a y  f rom his home to the employer's residence is immaterial ,  his duties a t  
the store not commencing until he had returned there with the  truck. 
N. C. Code, 1931, see. 6 0 S l ( i ) ,  subsec. ( f ) .  

2. Mnster and Servant A &Relation of master and servant is usually 
suspended when servant leaves place of employment. 

The relation of e m p l o ~ e r  and employee i s  usually suspended when the 
employee leaves the place of his actual employment atid i s  resumed 
n h m  he  puts himself in a position when he  can again do the work 
a t  the placc n h e r e  i t  is to be performed. 

APPEAL by plaintiff from Daniels, J . ,  at March Term, 1932, of 
P ~ s y r . o ~ a x r c .  ,\firmed. 

This is a proceeding begun before the  Xortli Carolina Iiiclustrial 
Coninii~siori and heard or1 appeal to the Superior Court from an order 
of the full Conimission made on 21  September, 1931, affirming an 
order of T. A. Wilson, commissioner, denying cornlmlsation. 

Tlic plaintiff was a truck drirer  in the employ of W. H. Weathcrly 
and Company, who were engaged in the \I-holesale grocei-y business in 
Elizabeth City. H i s  home was on East  Cypress Street in the northern 
part of tlw city, and the truck was kept a t  night in a garsge a t  TIreath- 
erly's residence on Rirerside ,\renue, in the southern palat of the city. 
The store is on Water Street, between these two places, and in going 
to the garage the plaintiff usually passed the store. I t  n a s  his custom 
to ri(le to the garage on his bicycle; to '(report a t  Mr. Weatherly's," 
that is, "just to go and get the truck"; to dr i re  i t  to the store about 
7 o'clock in the morning and a t  the close of the day's work to take it 
back to the garage, going home on the bicycle, which meanwhile had 
been left at Weatherly's. H e  testifird : "I report a t  Mr.  Wratherlp's 
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every morning and get the truck and then go back to  the store. The  
truck is  kept a t  the residence. I suppose it is nearly a mile from the 
store." 

I n  the early morning of 28 March, 1931, the plaintiff started from 
home to the garage on his bicycle. H e  had passed the store without 
stopping there, but had not arrived a t  the garage, when an  automobile 
coming from an intersecting street struck the bicycle and injured the 
plaintiff, who was thereby disabled for two weeks. H e  could have gone 
to the garage without passing the store. H e  brought this proceeding for 
compensation under the Workmen's Compensation Act against the em- 
ployer and the Liberty Mutual  Insurance Company, carrier, and com- 
pensation was denied. On appeal to the Superior Court the judgment 
of the full Commission was affirmed. The plaintiff then appealed to the 
Supreme Court. 

l'hompson Le. Wilson f o r  plaintiff. 
Smith Le. Joyner and John Ii. Anderson, Jr., for defendants. 

A ~ s a r f ,  J. Tlie statement of facts is derived from the admission of 
the parties and the testimony of the plaintiff, the only witness examined 
at the hearing. The  determinative facts are therefore admitted. The  
plaintiff was employed to  drive a truck. H i s  services in  this capacity 
indicated his sole relation to the business of his employer. H i s  "re- 
porting" a t  Weatherlp's garage he explained to be the mere act of going 
there and getting the truck. H e  stored his  bicycle a t  the garage and 
drove the truck to the store; when the day's work was done he returned 
the truck to the garage and rode home on h is  two-wheeled vehicle. 
The fact that  he passed the store in the morning is insignificant; his 
service imposed no duty there until he had arrived with the truck. I n  
fact, two equally accessible ways were open to him in going from his 
home to the garage. 

As used in the Workmen's Compensation Act "injury and personal 
illjury" mean injury by accident arising out of and in the course of the 
employnient. Code, 1931, section 8081(i), subsection ( f ) .  We have held 
that as a general rule an in jury  suffered by an employee while going 
to or returning from his employer's premises where he is  to begin his  
work does not arise out of and in the course of his employment. Wilkie 
r 3 .  Sfancil, 196 N .  C., 794; Conrad v. Foundry Co., 198 N.  C., 723; 
Uarden v. Furniture Co., 199 N .  C., 733; Davis v. Veneer Co., 200 
N. C., 263; Hunt v. State, 201 K. C., 707. The facts are not within any 
exception to the general rule. Dependents of Phifer v. Dairy, 200 
N. C.. 65. 
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T h e  relation of employer a n d  employee is  usually suspended when 
the servant  leaves t h e  place of h i s  actual  employment and is  resumed 
v h e n  h e  pu ts  himself i n  a position when he  c a n  aga in  d o  the  work a t  
the place where i t  is  to  be performed. Ibid. A t  t h e  t ime of his  i n j u r y  
the  plaintiff was on his way  to t h e  garage  where h e  was t o  resume his  
accustonied duties, but  he  h a d  not reached the  premises o r  begun t h e  
service; hence, under  the authori t ies  cited he  is not entitled to  compen- 
sation. T h e  distinction between actual  a n d  prospective service m a y  be 
seen by comparing Baker u. State, 200 N .  C., 232 wi th  Hunt v. State, 
which is hercin cited. J u d g m e n t  

Affirmed. 

STATE Ex REL. MRS. J. H. QUINTON, NATURAL GUARDIAN A N D  NEXT FRIEND 
OF J O H N  MORRIS QUINTON, MINOR, V. J. B. CAIN, CLERIC SUPERIOR 
COURT BUNCOMBE COUNTY, NORTH CAROLINA, lTIDEIAITY AND 
CASUA1,TY COMPANY, NEW YORK, CENTURY INIbEMNITY COM- 
PANY, HARTFORD, CONKECTICUT, G. N. HENSON, LIQUIDATING 
AGEAT OF CEKTRAI, BANK AKD TRUST COMPANY, GURSEY P. 
HOOD, COMMIS~IOXER OF BANKS FOR NORTH CAROLINA, A N D  CEIU- 
TRAL BAXR AND TRUST COMPANY, A CORPORATION. 

(Filed 14 September, 1032.) 

Guardian and  Ward  H a :  Clcrks of Court B +Clerk n w d  not  require 
corporation licensed by Insurance Commissioner t o  give guardianship 
bond. 

Under the provisions of C. S., 6376, 6377, a corporation licensed by the 
Insurance Commissioner and having charter authority to act as  guardian, 
may be appointed guardian without giving the statutory bond usually 
required, C. S., 2161, 2162, and nhere the clerk of the Superior Court 
pays to a bank so licensed and having charter authority to act a s  
guardian, money belonging to the estate of a minor and does not lequire 
the bank to give guardianship bond, neither the clerk nor the sureties 
on his official bond are liable for fai ure to require the bond, althougli 
the ~ a l d ' s  estate suffered loss by reason of the bank's fai.ure to keep 
the funds separate from its regular deposits, the hank later becoming 
insolvent. 

A ~ T E A L  by plaintiff f r o m  Sink, J., a t  F e b r u a r y  Term,  1932, of Bvs- 
coarm. i2ffirmed. 

T h e  agreed statenlent of facts  between the  part ies  to this  controversy 
is as  follows: 

"The  plaintiff and  defendants agree t h a t  the  following constitute 
t h e  facts  in  the  above entitled cause and tha t  no evidence need hc 
offered by either p a r t y  to said controversy to  establish same:  
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(1) That  the plaintiff is a resident of Buncombe County, North 
Carolina, and is the mother of John  Morris Quinton, who is a minor, 
15 years of age, said minor residing with his mother, the plaintiff 
in this case. 

(2)  That  J. B .  Cain is  clerk of the Superior Court of Buncombe 
County, North Carolina, and has been such officer since the first Mon- 
day in December, 1926, and that his term of office lasted four years 
from and after said date. 

(3 )  That  J. R. Quinton, husband of plaintiff, died 31 January,  1930, 
in Buncombe County, North Carolina, leaving a life insurance policy 
in the sum of $1,000, payable to the above minor, John Morris Quinton. 

(4)  That  J. B. Cain, clerk of Superior Court of Buncombe County, 
North Carolina, on 6 December, 1926, entered into a bond in the sum of 
$10,000 with the defendant, Fidelity and Casualty Company of New 
York, as  surety, a copy of said bond being attached to complaint and . marked 'A' and same is made a part  of these agreed facts. 

(5 )  Tha t  on 13  December, 1929, J. B. Cain, clerk of the Superior 
Court of Buncombe County, North Carolina, entered into an additional 
bond in the sum of $10,000, with the Century Indemnity Company of 
Hartford,  Connecticut, as surety, a copy of said bond being attached 
to the complaint and marked 'B' and made a par t  of these agreed 
facts. 

(6 )  That  on 15 February, 1930, the sum of $1,000, the proceeds of 
the life insurance policy on the life of John R. Quinton, deceased, was 
turned over to  J. B. Cain in his official capacity as clerk of the Superior 
Court of Buncombe County, North Carolina, and the same was received 
by him by virtue of the color of his office, said sum being the property 
of the above named minor, John Morris Quinton. 

( 7 )  That  about 15  February, 1930, the said sum of $1,000, was turned 
over by J. B. Cain, clerk of the Superior Court of Buncombe County, 
North Carolina, to the defendant, Central Bank and Trust  Company, 
of Asheville, North Carolina, as guardian for John  Morris Quintin,  
minor, and no guardian bond was required of or given by said Central 
Bank and Trust  Company, but i t  was allowed to take and handle said 
funds of said minor without giving bond. 

(8) That  the charter of Central Bank and Trust  Company authorized 
it to do a fiduciary trust business and an indemnity and surety business 
and was so licensed by the Insurance Commissioner. 

(9 )  That  since said sum of $1,000 was turned over by J. B. Cain to 
the Central Bank and Trust  Company, there has been paid out by it, 
as guardian for said minor, the sum of $400. 



164 I N  THE: S U P R E M E  COURT. [203 

(10) That  said Central Bank and Trust  Company, failed oil 19 
Noriwlber, 1930, and since said date has been in charge of the liqui- 
tlating agent, who is  attempting to wind up its affairs. 

(11) That  denlands have been made upon the Central Bank and 
Trust  Company, as guardian and upon the defendant, J. B. Cain, 
clerk of the Superior Court of Buncombe County, North Carolina, by 
the plaintiff in this case, for the payment of the moneys and interest 
due said minor on account of the $1,000, but same has not been paid. 

( I d )  Tha t  there is now due to said minor, John Morris Quinton, the 
prinripal sun1 of $600 together with such interest as is  provided by the 
statute in respect to guardians and wards." 

This case was instituted in the General Couiity Court of Buiicon~be 
County, North Carolina, and heard before his Honor, Guy Wearer, 
judge of said court, who rendered the following judgment: "It is there- 
fore ordered, adjudged and decreed that  the plaintiff have and recover 
jutlgnient against the defendant, J. B. Cain, clerk of the Superior Court 
of I3uncombe County, North Carolina, and Fidelity and 13asualty Corn- 
paiiy of n'ew York, in the sum of $10,000, and against J. B. Cain, clerk 
of the Superior Court of Buncombe County, Xor th  Carolina, arid the. 
Century Indemnity Company of Hartford,  Connecticut, i n  the s u ~ n  
of $10,000, each and both of said bonds and each and both of said 
clefendailts, surety companies and their principal, the defendant, J. B. 
Cain, clerk, to be discharged upon payment to the plaintiff' of the sum of 
$600 principal and tlie further sum of $108 as interest on said principal. 
or a total of $708, together with interest on said sum of $708 a t  the 
rate of 6 per cent from this date until paid. Tha t  the defendants pay 
the cost of this action." 

The  defendants excepted and assigned error to the above judgment and 
appealed to the Superior Court, and the following judgment mas ren- 
dered : 

"The above entitled cause coming on to be heard upon the appeal 
of the defenclants from a judgment of the Buncombe County General 
Court, before his Honor, H. Hoyle Sink, judge presidiiq;, and holdiiig 
tlie courts of the Kineteenth Judicial District, and a f t w  hearing the 
appeal, thc court being of thc opinion that  the plaintiff is not entitled 
to recowr of the defendaiit: I t  is therefore ordered and adjudged that 
this casc bc reinaiiclcd to the Bullcoinbe County General Court for n 

nc~v  trial, and thereupon enter judgment that the plaintiff hare  and 
recover nothing of the defendauts." 

From the above judgment the plaintiff excepted, assigned error and 
appealed to the Supreme Court. 
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Welch  Galloway for plaintiff. 
J o h n  8. Cathey and Lucile X c I n f u r p j  f o r  defendant J .  B. Cain,  clcrX 

and Fide l i t y  and Casualty Company .  
Sale ,  Pennell & Pennell for Century  I n d e m n i t y  Company.  
Johnson, S m u t h e m  (e. Rollins for G. S. l i enson ,  liquidating agent and 

Gurney 1'. Hood, Comn~issioner of Banks  and Crntral B a n k  and T r u a f  
Company .  

CLARKSON, J. The plaintiff contends that she is entitled to recover of 
the defendant J. B. Cain, clerk of the  Superior Court of Buncombe 
County, North Carolina, and the sureties on his  official bond, for breach 
of duty, in turning over to the Central Bank and Trust  Company, a 
corporation, as guardian, the funds in his hands of John  Morris Quin- 
ton, minor, and not requiring said bank as guardian to give bond. We 
cannot so hold. 

This brings us to  consider the statutes on the subject: 
C. S., 2161, is as follows: "KO guardian appointed for an infant. 

idiot, lunatic, insane person or inebriate, shall be permitted to receive 
property of the infant, idiot, lunatic, insane person or inebriate until 
he shall have given sufficient security, approved by a judge, or the 
court, to account for and apply same under the direction of the court." 

C. S., 2162, in part, is as follows: "Every guardian of the estate, 
before letters of appointment are  issued to him, must give a bond 
payable to the State, with two or more sufficient sureties, to be acknowl- 
edged before and approved by the clerk of the Superior Court and 
to be jointly and severally bound. The penalty in such bond must be 
double, a t  least, the value of all personal property and the rents and 
profits issuing from the real estate of the infant, . . . The bond 
must be conditioned that  such guardian shall faithfully execute the trust 
reposed in him as  such, and obey all lawful orders of the clerk or 
judge touching the guardianship of the estate committed to him," etc. 

As to giving bond in a surety company, see C. S., 339. As to giving 
mortgage in lieu of bond, see C. S., 346. I f  these were the only statutes 
on the subject plaintiff's contention mould be correct. We have another 
statute dealing with this subject-C. S., 6376, which is as follows: "Any 
corporation licensed by the insurance commissioner, where such powers 
or privileges are granted i t  in its charter, may be guardian, trustee, 
assignee, receiver, executor or administrator in this State without giv- 
ing any bond; and the clerks of the Superior Courts or other officers 
charged with the duty, or clothed with the power of making such ap- 
pointments, are authorized to appoint such corporation to any such 
office, whether the corporation is a resident of this State or not." 
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'111eSS. C. S., 6377, provides how such corporation is licensed to do bur' 
C. S., 6378, provides that  tlie Insurance Comnlissio~ler shall make ex- 
amination as  to solvency. C. S., 6379, the certificate of Insurance Com- 
inissioner as to solvency equivalent to justification. C. S., 6380, proridcs 
that  Insuraiice Conlmissioner notify clerk of Superior Court of license 
and revocation. 

The  agreed facts bearing on the subject, are as  follows: "That about 
15 February, 1930, the said sum of $1,000 was turned lmer by J. B. 
Cain, clerk of the Superior Court of Buricombe County, N x t h  Caroliua, 
to the defendant, Central Bank and Trust  Company, of Asherille, N. C., 
as guardian for John  Morris Quinton, minor, and no guartliari bond was 
required of or given by said Central Bank arid Trust  Company, but it 
was allowcd to take and handle said funds of said minor witliout giving 
bond. That  the charter of Central Bank and Trust  Company, authorize11 
it to do a fiduciary business and an iridemnity and surctj  busincw and 
was so licerised by the Insurance Commissioner." 

C. S., 6376, seems to be a special privilege allowed certaiii banks 
when its charter permits it to act as guardian. Whatevtr  may be the 
criticism of C. S., 6376, et  seq., i t  is a legislative matter and not for this 
Court. The  law-making branch of tlie government has passed the act, 
and if constitutional it is the duty of this ('ourt to upllolcl same, no 
attack is made on its constitutionality. I f  thc Central Bank and Trust 
Company, interiningled this guardian furid with other furids of the 
bank, i t  and i ts  surety mould be liable to plaintiff. 

I n  Roebuck c. Surety Co., 200 N .  C., a t  p. 202, thc~ folloning is 
stated as the law:  "The bank, as guardian, iri not investing the fun& 
of its ward, but intermirlgling it with other funds of its bank, was 
faithless to the trust reposed in i t ;  and its bondsman, the defendant, 
must suffer the loss for such faithlessness." IlanX: v. Corporation Com- 
mission, 201 N. C., 381; Bane'v. Xieholson, ant?, 104. For  the reasons 
given, the judgment of the court below is 

Affirmed. 

BESSIE W. GOLDSTEIN v. ATLANTIC COAST LINE RAILROAD 
COMPANY AND HARRY GOLDSTEIN. 

(Filed 14  September, 1932.) 

1. Railroads D +Railroad held not required to  maintain watchman or 
signals a t  crossing in this case. 

Where the evidence disclcses that no regular trains were operated over 
a railroad track a t  a grade crossing or regular shifting done a t  this 
point, that the highway was straight and there were no obstructions a t  
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the crossing: Held ,  the evidence is insufficient as a matter of law to 
require the railroad company to maintain a watchman or signaling 
device before the crossing. 

2. Same-Plaintiff has burden of proving violation of city ordinance 
relating to  crossing when relied on by him in negligence action. 

Where the plaintiff in an action to recover damages sustained in a 
collisiou a t  a railroad crossing relies on the violation by the raiiroad of a 
city ordinance prchibiting the bLocking of a crosslng in the city by a 
railroad company for more than three minutes at a time, the plaintib 
has the burden of proving that the crossing in question was inside the 
city limits and that the railroad car illto which the automobile collided 
had been blocking the crosslng for more than three minutes, and where 
the plaintib's evidence is not of suflicient prbbative force to be submitted 
to the jury on these questions a nunsuit is proper. 

3. C'ustoms and Usages A a: B a-Evidence held insufficient to establish 
custom or that plaintiff relied thereon. 

Evidence in this case held insutticient to establish a custom of a rail- 
road company to keep a watchman at a certain crossing, and there being 
no evidence that the plaintiff relied on such alleged custom in using the 
crossing, the exciusion of testimony of such custom was proper. 

CLARKSON, J., dissents. 

CIVIL ACTIOK, before Barnhill, J., at  October Term, 1931, of NEW 
HAKOVER. 

On 28 May, 1930, the plaintiff was a passenger in an  automobile 
owned and operated by her husband, the defendant, H a r r y  Goldstein. 
They were returning to Wilmington from Wrightsville a t  about eight 
o'clock a t  night. The road was straight and the car was traveling about 
twenty-fire or thir ty miles an  hour. The  tracks of defendant railroad 
crossed the Wilmington to Wrightsville highway a t  grade. At  or near 
the junction of the county line and city limits of Wilmington the said 
defendant maintains a belt line and was engaged in shifting cars a t  
or about the crossing. A gondola car blocked the crossing and the de- 
fendant, H a r r y  Goldstein drove the automobile into said gondola car, 
inflicting injuries upon his wife, the plaintiff. There mas neither 
watchman nor light a t  the crossing. The  plaintiff introduced in evidence 
two ordinances of the city of Wilmington. The first ordinance required 
the defendant, Railroad Company, to ring the bell of the engine when- 
ever the engine was moving across any street or  highway within the 
limits of the city. The other ordinance. made it unlawful for "any rail- 
road company, its agents or  employees to stop, place or leave standing 
for a period exceeding three minutes, a t  any one time, any engine or 
locomotive, or car of any description, across or along any street within 
the city limits in such a manner as to prevent the free passage of 
pedestrians, carts, drays or other vehicles along such street. I n  all 
cases where engine, car or cars are placed and left across any street 
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or portion thereof, an  opening or space, of not less than  twenty-fire 
feet a t  or near the center of the street, shall be kept clear for travel." 

The  home of the Evans family was about fifteen feet from the cross- 
ing. Mr. E r a n s  testified that  he was in his house assisting one of llii 
children in preparing lessons. He said:  "The train coine u p  and madc 
some noise, and my sniallest child, a knee-liigh baby, got n p  and went to 
the window and said:  'You hear the ding dong,' and I was still teach- 
ing the child his lessoil, and I will say four or f i ~ e  minutes after tlir 
kid went to the nindow I heard the crash. . . . I could not say if 
it was standing still or moring from the time I heard the b(1ll. I t  n n s  

across tlie crossing for four or fire minutes, it  seemed right u p  to 1 1 1 ~  

\rindow. The  trail1 must ha re  been blocking the 1ligliw:iy for four or 
f i le  minutes, because the cars were across the road. I heard the trail1 
nhcil it  backed up tlicrc and stopped and I lieartl the train bell ring 
:tnd I heard her blow. . . . I could not sag tlw t r a ~ n  Tras moving 
at the tinlc I heard the whistle auil bell; I didn't we it. . . . 1 do 
]lot know just nlien the train went on the sidetrack fro111 the belt liii?. 
but 1 nould Fay it had been there four or fire minutes. I imagii~c tlic! 
t rain was coupliug like they uiually do from the tinw I first heard it 
blow until I sav the accident. I t  n a s  also s~vitching, 1 S I I ~ ~ O S C . "  Tllii 
witness testified that after he hearc1 the crash he o1)cnctl tlic door and rail 
out barefooted. 

Mrs. Lula ET nus, n i f e  of J. IFT. Evaiis, s a ~ d  : "I nab sitting in tlic. 
kitchen around the table with my liusband l ea r~~ i i lg  the cliiltlrcn their 
lessotis. I l l~a r t l  t l i ~  trail1 as it camc up011 thc spur track a i d  stopped. 
I liearcl it  stop. I aftern nrtls lieartl the crasli. I t  T\ as aElout f i ~  e or s i ~  
lninutcs after I heard the train stop. . . . I heard he train coruc. 
up. I iinagine it had stopped fire or six or seven mi lutes beforc 1 
heart1 the crash. H o n  loug it stood still I cannot say. I don't hare  a 
clock or natcll in the room, but it was some time. I n a j  in the house. 
. . . This  gondola car had been across the crossiilg for five or six 
or seven minutcs before Mr.  Goldstein hit it. I imagine it \z as on therc. 
I t  n a s  standing there some time. -1s to swearirig it n:rs stalitlilig oil 
the crossing, I could not tell you until after I heard it crasli. I t  wak 
found on the crossing. I never saw it on the crossing until I went out." 

At the conclusion of the evidence of plaintiif, the tr ial  judge sustai~ietl 
the motion of nonsuit as to the defendant, Atlantic Coast Line Railroad 
Company, from wllich judgment the plaintiff appcaled. 

X e l c m a n  cC. S ine la i r ,  J o h n  A .  Stevens artd B r y a n  CE C'ampbell for 
p l a i d  iff. 

T h o m a s  18. D a v i s  and C'arr, Poisson c f  J a m e s  for B t l a n f i c  Coast Line 
Railroad C o m p a n y .  
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BROGDEN, J. The plaintiff bases her right to recovery upon the fol- 
lowing elements of negligelice : 

1. That  the railroad company failed to provide a watchman or signal- 
ing device a t  the crossing. 

2. That  the company, in violation of the ordinance of the city of 
Wilmington, permitted a gondola car to remain over the crossing more 
than three minutes. 

There was some contention about the failure of the railroad compauy 
to maintain a stop sign a t  the crossing, but there is no specific allega- 
tion in the complaint alleging the absence of a stop sign as  an element 
of negligence. The  evidence disclosed that no regular train was operated 
a t  this point and that no shifting was done a t  regular intervals. The  
highway was straight and there is no evidence of such obstruction as to 
require, as a matter of law, the maintenance of watchmen or signaling 
devices. Upon this aspect the  case falls within the line designated arid 
marked out i n  Eller z.. R. R., 200 N. C., 527, I57 S. E., 800. See, also, 
Ilatchelor v. a. R., 106 X. C., 84, 144 S .  E., 542. 

The effectiveness of the contention that  the railroad compaily was 
violating the ordinance of the city of Wilmington must be determined 
by the answer to two preliminary questions. 

1. Did the accident happen within the corporate limits of the city of 
Wilmington 1 

2. Was there any competent evidence that  the flat car or gondola car 
had remained across the highway more than three minutes? 

The only evidence relating to the locus of the collision is the testi- 
mony of City Engineer Maffitt, who said:  "Mr. Sinclair understood me 
to say the accident took place inside of the city. I said:  'I do not see 
how it could have taken place inside of the city because the evidence 
showed the accident occurred on the opposite side of the city.' " The 
burden was upon the plaintiff to offer evidence tending to show that  
the collision took place within the city limits, and therefore subject to 
the restrictions contained in  the ordinance. I t  is obvious that the evi- 
dence relied upon fails to show that  the accident happened within the 
city limits. Indeed, it tends to show the contrary. The ordinance by 
express language applies to "any street within the city," etc. However, 
if i t  be conceded that the ordinance applied to a portion of a street 
within the city and that  the point of collision was partially within the 
city limits, then in such erent the law imposed upon the plaintiff the 
burden of offering eridence that  the crossing had been blocked more 
than three minutes. The only witnesses offering testimony as to the 
length of time the crossing had been blocked, were in the house with the 
doors closed until the crash. They do not undertake to say, as a matter 
of fact, how long the crossing had been blocked, but they do give certain 



170 1 N  THE S U P R E M E  COUZZT. [203 

conclusions which they drew from the noise and operation of the train 
in the vicinity. This is not sufficient to meet the burclcn cast by thc lam 
upon the complaining party. 

The  plaintiff excepts to the exclusion of certain evidmce to the effect 
that it  was a custom of the railroad company to place a watchman a t  the 
crossing when it was blocked. The exclusion of the testimony was proper. 
The  evidence of custom was insufficient in character and probative 
quality; riotwithstanding even if it  be conceded that  there was competent 
evidence of custom, there is no evidence that the driver of the car or the 
plaintiff either knew of or relied upon its existence. I'enland v. Ingle ,  
138 N .  C., 456, 50 S. E., 850; C r o w n  Co. 21. Jones, 196 N .  C., 208, 145 
S. E., 5 ;  i l lcLellan v. R. R., 155 N. C., 1, 70 S. E., 1066. 

Affirmed. 

C 'LARKS~N, J., dissents. 

COUNTY OF' BUNCOMBE v. BEVERLY HILLS, INCORPORATED. 

(Filed 14 September, 1932.) 

Taxation C d-Review and reassessment of value of property in this 
case held valid. 

Where the value of lands listed by the taxpayer has been increased, 
and the taxpayer duly files complaint before the board of county com- 
missioners sitting as a board of equalization and review, and the matter 
of reassessment is referred to the county tax supervilsor who makes a 
reduction of the tax value, and his reassessment is approved by the 
county commissioners a t  a regular meeting a little after the date pre- 
scribed by statute for action thereon : Held, although the statutory pro- 
cedure should be followed, the approval of the reassessment is not void 
in this case, the taxpayer having ~ c t e d  in good faith without laches, 
and, the county commissioners having ratified the reduced assessment, 
the county may not take advantage of its failure t'3 act within the 
statutory time, and the taxpayer is entitled to the benefit of the reduced 
assessment. 

APPEAL by defendant from Sink,  J., at March Term, 1932, of Rvx- 
COMBE. Reversed. 

Don. C .  Y o u n g  and Clinton K.  Hughes  f o ~  plainfiff .  
George W .  Craig and Heazel,  Shu ford  d Hartshorn  fw- defendant. 

CLARKSON, J. This  is an action brought by plaintiff against defendant 
to foreclose a certificate of tax sale on defendant's property for default 
in the payment of 1927 taxes assessed against its property. 
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The defendant, in answer, says: "That all of its property was listed 
ill the name of Beverly Hills, Incorporated, and that the assessments as 
set forth for the lots described in said complaint are not true according 
to the values and exemptions as allowed this defendant, which credits 
and exemptions this defendant specifically pleads." 

By consent the matter was referred to Alvin S. Kartus, referee, who 
found the facts and on the facts so found based his conclusions of law. 

All the eridence is to the effect that defendant at  the time provided 
by the statute in  1927, through its secretary and treasurer, listed its 
property on the basis of acreage. Subsequent thereto, but within the 
time prescribed by law, a new and different listing for the same year 
was made by the "board of list takers and assessors." The land was 
listed and assessed by them on the basis of a lot development, and each 
respective assessmelit placed opposite each lot listed. Defendant made 
application for reassessment, as required by law (see chapter 71, Act of 
1927, sections 50, 71, 108, and 109). The board of county commissioners, 
on 11 July,  1927, met and sat as a board of equalization and review, 
for the purpose of equalizing tax values of property within the county. 
The minutes of said meeting were filed, among others, the complaint of 
Beverly Hills, Incorporated, against its assessment for the said year 
and its request for a reassessment. The said board of county commis- 
sioners, sitting as a board of equalization and review, at  said meeting 
passed the following resolution: "On motion duly made and seconded, 
it was decided that the board of county commissioners should make a 
careful examination of the complaint so entered, in  order that the true 
value of the said property might be determined, and that a report of 
same should be made at  the earliest convenient date." 

I t  is contended by defendant that  thereafter the assessment was re- 
duced to $175,000. The plaintiff contends that if this was done i t  was 
not done in strict compliance with the  statute. The  defendant contends 
that the statute under all the undisputed evidence was substantially 
complied with or the continuance "for careful examination" a waiver, 
and the  amount finally assessed ($175,000) was the amount i t  should 
pay tax on, and the amount by the list takers and assessors was "exces- 
sive" and exorbitant "valuation." 

After setting forth the material facts found by him, the referee set 
forth his conclusions of law, as follows: 

"(2) Tha t  the defendant regularly and properly filed with the board 
of equalization and review its complaint against the said assessed valua- 
tion of its property pursuant to and in accordance with provisions of 
chapter 71 . . . Public Laws of 1927. 
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( 3 )  Tha t  the action of the board of equalization and review, in re- 
ferring said complaint to the county tax supervisor, was proper and 
legal; that  the acts of the said tax supervisor i n  reviewing defendant's 
assessment and recommending change thereof, were proper and legal, 
and that  when the said board of county commissioners ratified said act 
of the said tax supervisor in reducing said assessment to $175,000, 
the same became binding upon the plaintiff as if it had, itself, done these 
acts and the raluation thus placed upon the defendant's property became 
the true and proper assessed valuation of same, notwithstanding the fact 
that said ratification was consummated a t  a regular meeting of the board 
of county commissioners and subsequent to the first Monday i n  August, 
1927, the time by which the board of county con~missioners is  directed 
by chapter 71, section 50, Public Laws of 1927, t o  conclude all i ts  work 
involring tax equalization matters. 

(4) The  referee, therefore, concludes as a matter of law, that  t he  
true assessed valuation of the defendant's property for the year 1927 
was $175,000." 

The plaintiff excepted and assigned error to the mate4al  findings of 
fact by the referee and the conclusions of lam found by him as above 
.ct forth, and appealed to the Superior Court. The  court below ruled: 
"The conclusions of law of the referee are all approved and affirmed 
n i th  the exception of the conclusions of law contained in paragraphs 
3 and 4 of the conclusions of lam set out in the referee5 report, which 
paragraphs 3 and 4 of the conclusions of law are  excepted to by the 
plaintiff, and the court overrules and rejects the conclusions of law 
co~itained in said paragraphs 3 and 4 of the referee's conclusions of law 
for that  the court i s  of the opinion and so holds that  what took place 
a t  the meeting of the board of county commissioners when said ratifica- 
tion is alleged to have been made did not constitute a ratification by the 
board of county commissioners as such, or as a board of equalization and 
review of the acts and recommendations and agreemeit of said tax 
supervisor in regard to  reducing the assessed valuation of said property 
to $175,000." 

Defendant excepted and assigned error to the ruling of the court below 
and appealed to the Supreme Court. All the evidence shows that  the  
application by defendant for reduction of the tax assessment was filed 
according to law and the entire transactions in the matter thereafter was 
done in good faith, no fraud or collusion. That  defendant filed its com- 
plaint as to excessive and exorbitant assessment with plaintiff a t  the 
time and in the manner and method required by law, and that  through 
its officer and agent it followed u p  i ts  complaint with due diligence. 
The  chairnlan of the county commissioners gave defendant's officer and 
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agent every assurance t h a t  the assessment would be reduced i n  accord- 
ance with the t a x  supervisor's finding i n  the matter ,  and  the  evidence i s  
uilcoritradicted tha t  i n  a meeting of plaintiff's board t h e  reduced assess- 
ment was agreed to and  the cha i rman of plaintiff's board i n  al l  matters  
corroborated defendant's contention, and  no member of plaintiff's board 
denied the facts  a s  found by the  referee. Although t i m e  l imits  i n  mat -  
ters of th i s  kind a r e  fixed by s tatute  and  should usually bc complied 
with, i t  cannot  be taken advantage of where defendant, as  i n  this  case, 
has  been gui l ty  of no laches, and  the  plaintiff is directed to  perform 
its d u t y  i n  the t ime limit.  Plaintiff cannot take advantage of i ts  fa i lure  
i n  this  respect. T h e  spir i t  of the  act  i n  controversy never intended, 
under  t h e  facts  in this case, to  confiscate i n  p a r t  defendant's property 
by a n  exorbitant and excessive tax, when i t  used due  diligence and  relied 
on plaintiff's chairman,  whose act  was af terwards ratified by plaintiff 
corporation. T h e  provisions of t h e  s tatute  relied on by plaintiff is not 
like t h e  "law of the Medes and  Persians,  which altereth not.') T h e  judg- 
ment  of the  court below i s  

Reversed. 

00111~Oh' S. EAVES, BY HIS NEXT FRIEIUD, G. E. EAVES, V. T. C. COXE 
A X D  BILLY COXE. 

(Filed 21 September, 1932.) 

1. Jury B b-After granting motion for ~u~moval for convenience of wit- 
nesses court may not order that jury be drawn froin another county. 

Where the court grants defendant's motion for removal of the action 
from the county of the plaintiff's residence to the county in which the 
personal injury occurred for the convenience of witnesses, C. S., 470, the 
answer not having been filed and no issues having been joined, the court 
has no further discretionary power and may not enter a further order 
that the jury be drawn from another county. 

2. Parent and Child A +Evidence that car other than one in question 
was family car held incompetent on issue of father's liability. 

In an action against a father to recover damages for a personal injury 
alleged to hare been caused by the negligence of his son while driving a 
family car, testimony tending to show that another car owned by the 
father other than the one in question was a family car has no probative 
force and is irrelevant to the issue. 

5. Highways B n-Evidence that road was dusty a.nd driver's vision 
obscured thereby held competent in pedestrian's action for damages. 

In an action to r s o v e r  damages for a personal injury sustained by the 
plaintiff, a minor, when he was struck by an automobile driven by the 
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defendant, evidence of the dusty condition of the highway a t  the place 
and time of the injury and that the vision of the driver was much ob- 
scured thereby is competent, and its exclusion is reversible error. 

4. Appeal and Error J e--Exclusion of competent testimony is not cured 
by h i s s i o n  of testimony of other witnesses to same effect. 

Where the trial judge excludes competent testimony of a witness the 
admission, without objection, of testimony of other witnesses to the same 
effect does not cure the error, the excepting party having the right to 
have the jury pass upon the weight and credibility of the testimony of 
the particular witness. The distinction is noted where the same witness 
is later allowed to testify to the same import as the excluded testimony. 

ADAMS, J., not sitting. 

CIVIL ACTION, before E'inley, J., a t  September Term, 1931, of A ~ s o a .  
This action was instituted in  the Superior Court of Necklenburg 

County on 7 August, 1930. 
The plaintiff is a minor and through his father as next friend, alleged 

and offered evidence tending to show that on or about L March, 1923, 
the plaintiff, who was five years of age, was run  over and injured by th r  
defendant, Billy Coxe, who mas negligciitly and reck1e:sly driving ail 
automobile owned by his father, T .  C. Coxe. The in jury  occurred at 
about 6 :30 in the afternoon. The defendant, T .  C. Coxe, lived in Wades- 
boro, and a t  the time of the in jury  owned two automol~iles. One was 
a Buick sedan, which was admitted to be a family car. On 4 December, 
1922, the defendant, T .  C. Coxe, purchawd a Buick roadster. The  
testimony tended to show that  this Buick roadster was used by the 
defendant, T. C. Coxe, in the prosecution of his bus incs  and was not 
a family car. The  defendant, Billy Coxe, son of the drfendant, T. C. 
Coxe, was a student a t  the University of North Carolina. H e  came 
home to spend the Easter holidays in March, 1923, and it was while 
he was a t  home from school that  he took his father's roadster t o  the 
depot to meet a friend. Upon the return from the depot he struck the 
plaintiff. 

There was evidence tending to show that  the road was very dusty, and 
that  the plaintiff was crossing the street and could not be seen in the 
exercise of reasonable care until he was within two fer>t of the auto- 
mobile. The  defendant, T.  C. Coxe, testified that  he ~ s e d  the Buick 
roadster for his own business, and that  he was out of town on the day 
of the accident and did not know that  his son mas using the car until 
his  return. He also testified that  he had never authorized his  son or 
any other member of the family to use the roadster. He further testi- 
fied: "The family was prohibited from driving i t  without my  knowledge 
and consent. They understood tha t  they were restrained from using it. 
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. . . I know he didn't drive it with my permission unless he was 
with me. H e  possibly might have carried me to the train and come 
back by himself. I do not recall." The  defendant, Billy Coxe, testified : 
"I came home on 28 March, 1923. My father was not a t  home when 
I got it.  H e  had gone to Strother, South Carolina. I had a Ford sedan 
a t  that  time and my  father had a Buick car. I used the Buick car the 
llight this accident occurred. My father did not give me permission to 
use i t  and did not permit me to use it. I just went in the garage and 
got it. I didn't say anything to anybody about getting it. My mother 
had gone to Charlotte that clay to see my aunt. I didn't use the Ford 
because this was a new looking car, and naturally I wanted to take it. 
I was down town to get a girl a t  that  time." 

There was testimony on behalf of plaintiff tending to show that the 
tlefendant, Billy Coxe, had driven the Buick roadster prior to the date 
of the injury, and also that  he had been seen driving i t  during the 
Christmas holidays of 1923, subsequent to the date of the injury. 

Issues were submitted to the jury as to whether the plaintiff was in- 
jured by the negligence of Billy Coxe and by the negligence of thc 
father, T .  C. Coxe. The jury answered the issue of negligence against 
the defendant, Billy Coxe, but in favor of defendant, T .  C. Coxe. Judg- 
ment for $5,000 upon the verdict was entered against the defendant, 
Billy Coxe, from which judgment both parties appealed. The  plaintiff 
appealed by virtue of the fact that  the jury answered the issue of negli- 
gence in favor of defendant, T. C. Coxe, the owner of the car, and the 
defendant, Billy Coxe, appealed from the judgment against him. 

G. T .  Carstoell and  J o e  W .  E ~ u i n  for p l a i n t i f .  
Fred J .  Coxe  a n d  h l c L e n d o n  & Coving ton  for defendants .  

BROGDEK, J. After the injury the plaintiff and his family moved to 
Mecklenburg County, and this action was instituted in the Superior 
Court of said county on 7 August, 1930. The defendants lived in Anson 
County, where the injury occurred and cause of action arose. I n  apt  
time the defendants made a motion before Judge Harwood to remove 
the cause for trial to Anson County upon the ground of convenience of 
witnesses. At the hearing upon the motion for removal it was ordered 
that the cause be removed from the Superior Court of Mecklenburg 
County to the Superior Court of Anson County for tr ial  as provided 
by C. S., 474. I t  was further ordered "that eighteen men duly qualified 
to act as jurors be drawn from Union County, from which the jury to 
t ry  this case shall be selected, the said jury to be drawn from the 
jury box of said county of Union as  provided by law in such cases." 
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The defendants were given thir ty days thereafter in which to file all 
answer. Thereafter, a t  the September Term, 1931, of the Superior 
Court of Anson County the plaintiff mored "that a jury be ordered from 
Union County for the tr ial  of this cause in accordance with the ordel. 
of Judge Harwood." The trial judge denied the motion and the plaintiff 
excepted. Thereupon the cause was regulimly tried in , h s o n  County 
by a jury duly drawn in said county. 

The  question of law presented upon this aspect of the case i s :  Was 
Judge Finley, the trial judge in Alison County, bound by the order of 
Judge IIarwood theretofore made in remoring the caw from Necklen- 
burg County? C. S., 470, authorizes a judge "to change the place of 
trial . . . when the convenience of witnesses and the ends of justice 
would be promoted by tlie change." When the motion for removal was 
made before Judge Harwood in  Neckleuburg County the cause was not 
a t  issue, as  the time for answering had not expired, and, therefore, the 
sole arid exclusire questiou before the judge \\as tlie preliminary motion 
of removal. The  statute authorized the judge to "change the place of 
trial" in the exercise of his soulid discretion, but nhcn  the "place of 
trial" mas changed, the statutory power of the judge was thereby ex- 
liaustetl and he \%as not authorized to exerrise further control over the 
trial of the cause in  the county to which i t  was rernclred. XcInto&, 
North Carolina Practice and Procedure, page 284. See, also, Bisanar  v. 
S u f t l e m y r e ,  193 N. C., 711, 138 S. E., 1 ;  ' l 'urnage c.  Dnnn ,  196 N. P., 
105, 144 S. E., 521. 

The  plaintiff's appeal is bnstd upon an atl\ crw \ ertlicl as to the negli- 
genrc of T. C. Coxe. Exception was taken to the exc1u;ion of eridence 
tending to show that  tlie defeildant, Billy Coxe, had tlriren otlier cars 
owned by the defendant, T. C. Coxe, prior to the illjury. T. C. Coxe 
admitted that  the otlier car owned by him n a s  a family car, and his  
defense was based entirely upon the proposifion that  the Buick roadster, 
which his  son was driving a t  the time of the injury, was not a family 
car. Manifestly, the use of a car admitted to be a family car, would have 
no p r o b a t i ~ e  value in establishing the fact that  another car not being 
used a t  the time was also a family car. Certain exceptions mere taken 
to the charge. A11 examination of the charge discloses that  the trial 
judge instructed the jury correctly upon tlie use of the Buick roadster 
by Billy Cose as such use related to the liability of his father, T .  C. 
Coxe. Indeed, upon this aspect of the clzsr, almost the exact language 
of Wallace v. Squ i res ,  186 N. C., 339, 119 S. E., 569, nras used with 
reference to the liability of defendant, T .  C. Coxe. 

The  defendant, Billy Coxe, excepted to the exclusic~n of testimony 
with reference to tlie dusty condition of the road a t  the t ime of the'injury. 
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-4 witness for defendant was asked: '(State i n  your opinion, on that  
particular night, in the condition the road was, the dust, could you have 
seen a child in front of the car standing still 2" H e  was further asked : 
"What were the conditions along there?" The witness would have an- 
swered: "Mighty bad, couldn't hardly see a t  all for the dust." .'lgaiu 
he was asked: "Could you tell from where you were a t  the depot any- 
thing about the dust in front of the Eaves house before you left the 
depot?" The witness would have answered: "It was awful dusty. I 
had to stop to let i t  settle down before I could go on. I t  was awful 
dusty there in front of the Eaves house. The road was not paved therc 
and as well as I remember i t  had been ploughed u p  recently and there 
was about two inches of dust." A motion was made to strike out the 
foregoing testimony as to the condition of the road. The  motion was 
allowed and the testimony was stricken out, and the defendant excepted. 
Manifestly the evidence descriptive of the physical condition of the road 
a t  the time of the injury was competent. The  plaintiff however, earnestly 
insists that  other witnesses, both for the plaintiff and the defendants, 
testified with respect to the  dusty condition of the road without objec- 
tion, and that, therefore, the defendant had the benefit of such testimony. 
Consequently the question of law is :  I f  competent testimony of a wit- 
ness is excluded by the tr ial  judge, does the fact that similar testimony 
from other witnesses is admitted in evidence, render the ruling harnilcss 

I t  is  clear that  this Court will not grant a new tr ial  for excluding 
c20rnpetent testimony of a tvitncss when it appears that the same witness 
gave substantially the same testimony without objection in o t h e ~  por- 
tions of the examination. Baynes v. Harris, 160 K. C., 307, 76 S. E., 
230. There is an  expression in Davis v. l'homburg, 149 N .  C., 833, 
62 S. E. ,  1085, as follows: "Such question was undeniably proper, but 
we think the plaintiff received the full benefit of such evidence in the 
subsequent uncontradicted testimony which proved that  his mare was 
an animal of gentle quality." Apparently this excerpt supports the con- 
tention of plaintiff, but an examination of the original record discloses 
that the "subsequent uncontradicted testimony" referred to came from 
the same witness and not from other witnesses. See, also, Burns v. R. R., 
125 N. C., 304, 34 S. E., 495, and Ledford v. Lumber Co., 183 N .  C., 
614, 112 S. E., 421, dealing with the admission of improper evidence. 
Obviously if a party offers the competent testimony of a giren number 
of witnesses, but the court excludes the testimony of one, even though 
the testimony of the others is admitted without objection, notmithstand- 
ing the offering party is entitled to the credibility and weight of testi- 
mony of the excluded ~vitness. Otherwise the total weight and credibility 
of the testimony would be reduced for the reason that a jury might have 
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beliercd the  tcstirnouy of witness whose evitiei~ce was excluded aid f o r  
oue reason or  another  might  not believe the  testimony of the  witnesses 
whose testimony was received without  objection. Hence  il cannot  be said 
:IS a mat te r  of law tha t  the exclusion of such testimony was harmless 
error .  

T h i s  coilclusioii is  supported by decisions ill othei. jurisdictions, 
~ ~ o t a b l y :  illohrenstecher z.. Westervelt, 87 Fed., 157;  Bibbins v.  City of 
Chicago, 61 N. E., 1030; Chicago Union Traction Co. v. Miller, 72 
N. E., 25;  XcDonough u. Il'illiams, 112  S .  W.,  164;  X o s s  11. 1TTella, 
649 S. W., 411; Jenson v. Sorensen, 283 N. W., 717. 

Plaintiff 's appea l :  Affirmed. 
Defendants'  appeal  : N c n  tr ia l .  

A \ ~ ~ a r s ,  J., not sittiug. 

C .  W. WELLONS v .  C. L. WARREN, A. D. BIOWLKES, W. J. MAYO, AND 
N. B. DAWSON. 

(Filed 21 September, 1932.) 

1. Bills and Notes C d-Definition of holder in due course. 

A holder in due course is one who holds a negoti:ible instrumeut, 
complete and regular upon its face, before maturity without notice of 
previous dishonor, and who acquired it  in good faith fc~r  value without 
notice of any infirmity in the instrument or defect in the title of his 
endorser. C. S., 3033. 

2. Appeal and Error L c-Where new trial is granted on one exception 
contentions relating to another can be prcsented at later trial. 

Where, in an action on a note, the defendant sets up the defense that 
the plaintiff acquired the note as  agent and could not maintain the action, 
and the defendant contends that nevertheless, under the statutes, he 
could maintain the action in his own name, C. S., 2976, 3015, 3032, 446, 
and seeks to present his contention by a n  exception to the refusal of the 
trial judge to direct a verdict on one of the issues: Held ,  although the 
court's refusal to direct a verdict on the issue was not erroneous under 
the evidence, a new trial being granted for error in another part of the 
charge, the defendant will have opportunity to present his contentions 
upon the subsequent trial. 

S .  Bills and Notes C e--Purclmser from holder in due course takes note 
free from equities when not a party to fraud or illegarlity. 

A purchaser of a negotiable note from a holder in due course takes 
the note free from equities which would prevent recovery by the payee 
if he was not a party to the fraud or illegality affecting the note, although 
he had notice of such equities a t  the time of his purchase. C. S., 3039. 
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4. Trial E g-Where charge is conflicting on material point a new trial 
will be awarded. 

Where the charge of the trial court is erroneous on a material point the 
error will not be held harmless because in another part of the charge the 
law is correctly stated or the error minimized, the charge tending to 
confuse the jury. 

 PEAL by plaiutiff from E'rizzelle, J., at *Ipril Term, 1932, of Euoa- 
COMBE. New trial. 

This is an action to recover of the maker and the endorsers $1,800 
and interest, the amount alleged to be due on three promissory notes. 
The first is as follows: 

"$600. Conetoe, N. C., 4 December, 1926. 
One year after date, I promise to pay to the order of A. D. Fowlkes, 

W. J. Mayo and N. B. Dawson, trustees, six hundred and no/100 
dollars, with interest from date at  six per cent per annum, payable 
annually. Value received. C. L. Warren." 

The other two of the same tenor are  dated 4 December, 1925, one 
payable two years after date and the other three years after date. The 
note executed on 4 December, 1926, is one of a series of notes which had 
been renewed, the renewal accounting for the later date. Neither note 
indicates for whom or in  whose behalf the trustees were acting, but 
each one was endorsed by N. B. Dawson, trustee, W. J. Mayo, trustee, 
and A. D. Fowlkes, trustee. 

The original notes, including the one for which the renewal note was 
given, were negotiated and transferred by endorsement to the First  
National Bank of Tarboro in  January,  1926. The plaintiff testified 
that he purchased the notes for value at  a sale made by the bank on 
29 September, 1928, and that  he was the holder and owner of then1 
at  the time of the trial. The defendants denied the plaintiff's title, 
alleging that he had purchased the notes as agent of another person. 

Upon the issue submitted, the jury found that the plaintiff is not 
the owner in due course of the notes sued on, and upon the verdict 
judgment was given for the defendants. The plaintiff excepted and 
appealed. 

H. H.  Phillips for plaintiffs. 
George M .  Fountain and C.  H .  Leggett for defendants. 

ADAMS, J. I n  the Negotiable Instruments Law a holder in  due course 
is one who has taken the' instrument under the following conditions : 
"(1) Tha t  the instrument is complete and regular upon its face; (2) 
that he became the holder of i t  before i t  was overdue and without notice 
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that it has been previously dishonored, if such was the fact ; (3 )  that  he 
took it for good fai th and value; (4)  that  a t  the time i t  was negotiated 
to him he had no notice of any infirmity in the instrument or defect 
ill tlle title of the person negotiating it." C. S., 3033. I t  is admitted 
tliat the notes in suit are negotiable. 

The  tr ial  court instructed the jury that  according to all tlle evidence, 
if belicred, the First  National Bank of Tarboro was a holder of the 
11otes in due course. This position, it seems, is  not questioned. The 
plaintiff's testimony is that  lie purcl~ased tlic notes from the bank on 
29 September, 1928, and paid value for thrm. T o  bar recovery the tle- 
fendants interposed tliese defmses: (1 )  tlw execution of the notes was 
fraudulciltly procured; (2 )  t h r  plaintiff, if in reality thc purchaser, took 
the notes subject to the dcfe~ltiant's equities; (3 )  the plaintiff acquired 
possession of the notes as  au  agent. 

111 response to the defendants' col~tentioii that  the plaintiff acquiretl 
the notes as agent and therefore cannot maintain the action, the plain- 
tiff insists tliat by virtue of section 2976, 3016, and 30313 of tlie Consoli- 
dated Statutes, tlie holder of a negotiablc in s t run~en- i .  c., the payee, 
rmdorsec, or bearer-may sue thereon in his own name, that  payment to 
him discharges the instrument, and that  i n  coilsequence he  may prosecute 
the present action without regard to the  question whether he holds the 
notes in his olln right or as agent for another. I t  has beell held, not-' 
withstaidilig these sections, that  the holder of a note '(for collection" 
is not the real party in interest. C. S., 446; Bank 21. Ezum, 163 K. C., 
199; Bank v. Rochamora, 193 K. C., 1. I n  tlie oral a gument the ap- 
pellant insisted that these cases are not controlling hei-e because there 
is no evidence that  tlie plaiiitiff received the notes for collection. The 
point, if presented a t  all, is embraced in the requested instruction 
(vhicli was not given) tliat if the jury believed all t l  e evidence they 
should answer the first issue in the affirmative. We caniiot hold that  thc 
court erroneously declined to give the instruction; but as a new tr ial  
is given the plaintiff will have an opportuuity definitely to  present his 
roi~ception of the law on the controverted question. 

The graver exceptions are addressed to thrl second ground of defense- 
n-l~cdier the plaintiff liolds the notes subject to  the a l l egd  equities of 
the defendants. 

The  Negotiable I l~s t ruments  Law contains the following section : "In 
tlie haiids of ally holder other than  a holder in due course a negotiablc 
ii~strunient is  subject to the same defenses as if i t  wer,? nonnegotiable. 
But a holder who derives his title through a holder i n  due course and 
who is not himself a party to any fraud or illegality affel-ting the instru- 
liieiit has all the rights of sucli former liol~ler in respe~.t of all parties 
prior to the latter." C. S., 3039. 
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The latter clause makes clear reference (1) to a holder in due course, 
and ( 2 )  to a holder who derived his title froin a holder in due course 
and ( 3 )  who v a s  not a party to any fraud or illegality affecting the 
instrunient. I n  P i r r c e  2.. C a d t o n ,  184 S. C., 17.5, the Court approTed 
the principle that as a rule one who acquires title from a holder in 
tlue course may recover though he himself may have had notice of the 
infirmity when lie acquired the instrument from such holder-the 
specific questioii being, not whether he had notice of any infirmity a t  
that time, but whether he had been a party to any fraud or illegality 
affecting the instrunient. d holder in due course may transfer a com- 
plete title to a third person although the latter when he  takes the paper 
has knowledge of facts which would defeat recovery by the payee. 
.Lcugon Cof fee  Co. v. Rogers ,  105 Va., 51, 52 S. E., 843. 

With  respect to the question whether the plaintiff holds the notes 
subject to the alleged equities the court gave certain instructions, to 
which the appellant recorded exceptions which i n  our opinion are meri- 
torious. The  charge is clearly susceptible of the construction that if the 
plaintiff acquired title to the notes through a holder i n  due course, the 
fact that, when he purchased the notes, he had knonledge of the defend- 
ants' contelltion that there was a defect in the title of the trustees, 
his k~iowledge of such infirmity would not be available as a defense or 
iuake the plaintiff a holder other than a holder in due course "unless 
[lie jury should find from tlie evidence that he did in fact have knowl- 
edge of the illfirmities ill the notes and defect in the title of the trustees 
nf tlte t i m e  t h e  notes  were  or ig inal ly  executed a n d  negotiated." 

To this instruction several objections are interposed. Whetlicr tlie 
1)laintiff had kno~iledge of the alleged infirmity a t  tlie time the notes 
were executed was a question left to the deternlination of the jury when 
there was no evidence to this effect; and knowledge of such infirmity 
\r.ould not necessarily imply that  the plaintiff was a party to any fraud 
or illegality affecting tlie instrument. I t  is t rue that  in another part 
of the charge the court remarked that  there was no evidence tending 
to fix the plaintiff with knowledge of "facts or circumstances surround- 
ing tlie execution of the notes and the delivery thereof to the trustees"; 
but tlie subsequent submission of the question to the jury tended to con- 
fusioii of the facts and misconception of the lam. 

I f  the First  Xational Bank of Tarboro mas a holder i n  due course and 
tlie plaintiff derived his title from the bank and was not a party to any 
fraud or illegality affecting the notes, prima facie he would be entitled 
to judgment, learing for determination the further questions mhether the 
plaintiff acquired the notes as the agent of Bridgers and, if so, mhether 
lie may not' maintain the action in his own name. 

New trial. 
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TIDEWATER BROKERAGE COMPANY v. SOUTHEIIN T'RUST COMPANY 
AND CLARKE PEANUT COhfPANT. 

(Filed 21 September, 1932.) 

1.  Mortgages H n-Where clcrli ordrrs resale he may order allowance 
to trustee, and where he has approved accounting such order is 
presumed. 

Where the trustee in a deed of trust has foreclose$ the instrument 
under the power of sale cc~ntained therein, and an advmce bid has been 
made and a resale ordered by the clerk in accordance with the provisions 
of C. S., 2391, the clerk may order an allowance to the trustee for con- 
ducting the sale, and where the trustee has filed an accounting showing 
the distribution of the proceeds of the sale including a commission in a 
certain per cent retained by the trustee, the presumption is that the clerk 
has approved the commission so retained, in this case the per cent speci- 
fied in the deed of trust. 

2. -Clerk's order allowing commissions to trustee is not subject 
to collateral attack. 

Where the clerk of the court lias esl)ressl~ or l)resu~~~ptively aplwoved 
the commissions to be allowed the trustee for making the resale of the 
mortgaged premises under the statutory power given him, the procedure to 
question the reasonableness of the amount is by exception and appeal to 
the judge from whose decision an appeal will lie to th,? Supreme Court. 
and the matter may not be attacked collaterally, the allowance made, 
by the clerk being final in the absence of esception and appeal. 

Ar~sa r ,  by defendant, Souther11 Trust  Company, f rcm F ~ h z e l l e .  J., 
a t  April Term, 1932, of WASHINGTON. Reversed. 

On  30 May, 1927, the defendant, Southern Trus t  Company, as trustee, 
duly foreclosed a deed of trust executed by its codefendant, Clarke Pea- 
nut Company, by selling the land conveyed thereby under the power of 
sale contained in  the  deed of trust, as ordered by the clerk of the 
Superior Court of Washington County. The said trustee collected from 
the purchaser a t  said sale the amount of his bid, to wit, $35,000, and 
upon the confirmation of the sale, con~eyed the land described in the 
deed of trust to the purchaser. The  sale was made by the trustee pur- 
suant to  the order of the clerk of the Superior Court, f o p  a resale of the 
land upon a raised bid made pursuant to the provisions of C. S., 2591. 
The trustee thereafter filed with the clerk of the Superior Court a 
statement of his final account, showing its receipts and disbursements. 
This  statement was duly recorded by the clerk in his office. I t  appears 
from this statement that  the defendant, Southern Trust  Company, as 
trustee, retained as its commissions for foreclosing the deed of trust, 
the sum of $1,750-5 per cent of the sum received by it for the land, 
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:IS it  was expressly authorized to do by a provision in  the deed of trust. 
There was no contention that the sum received by the trustee was not 
properly disbursed. 

On 8 October, 1928, the plaintiff, Tidewater Brokerage Company, re- 
covered a judgment against the defendant, Clarke Peanut Company, for 
tlie sum of $212.65, with interest and costs; this judgment was duly 
tlocketetl in the office of the clerk of the Superior Court of Washington 
County. The judgment has not been paid. 

This action mas begun on 1.5 May, 1930, to recover of the defendant, 
Southern Trust Company, the amount now due on said judgment, upon 
the allegation that the amount retained by said company as commissions 
for foreclosing the deed of trust executed by its codefendant, Clarke 
Peanut Company, was excessive, and therefore unlawful, and that plain- 
tiff, for that reason, is entitled to recover of the said company the 
amount due OII its judgment against thr  defendant, Clarke Peanut 
Company. 

The court was of opinion that tlie amount retained by the defendant, 
Southern Trust Company, as commissions for foreclosing the deed of 
trust, mas excessive, and therefore unlawful, in the sum of $298.82. 

From judgment that plaintiff recover of the defendant, Souther11 
Trust Company, to be applied on its judgment against the defendant, 
Clarke Peanut Company, the sum of $298.82, the defendant, Southern 
Trust Company, appealed to the Supreme Court. 

%eb 1-ance S o ~ m a n  fov plainti f .  
IT'orfh & TIorner for de fendan t .  

( ' U S ~ O R ,  J. Where land coureyed by a mortgage or deed of trust has 
been sold by the mortgagee or trustee, for the purpose of foreclosure, 
under the power of sale contained in the mortgage or deed of trust, pur- 
.uant to all order of the clerk of the Superior Court of the county in 
which the land is situate, under the provisions of C. S., 2591, the clerk 
has the power to make all such orders as may be just and necessary to 
bafeguard tlie interests of all parties. By virtue of this statutory au- 
thority, the clerk has the power to make an allowance to the mortgagee 
or  trustee for his services in making the sale, to be retained by him 
from the proceeds of the sale. From an order making such allowance, 
:I party interested in the land or in the proceeds of the'sale, may appeal 
to the judge, who upon such appeal may affirm, reverse or modify the 
order of the clerk; in the absence of such appeal, the order of the 
clerk is final and conclusive. I n  re Jernigan, 200 N. C., 636, 156 S. E., 
96; I n  re Ho17owe71, 194 N. C., 222, 139 S. E., 169. 
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I n  t h e  foreclosure involved in t h e  ins tan t  case, there was 110 for lnal  
order of the  clerk of t h e  Super ior  Court ,  making  a n  ~ l l o w a n c e  to t h e  
t rustee;  but  i n  the  absence of a n y  objection t o  t h e  amount  retained 
by the  trustee as  i t s  commissions, as  shown by  the statement of i t >  
final account, which was recorded by the  clerk, i t  will b3 presumed tha t  
the clerk approved t h e  amount  retained. There  was no objection by a n y  
p a r t y  interested in  t h e  land or  i n  the  proceeds of the  sale, and  therefor(. 
no appeal  to  the  judge. 

T h e  final account of the  trustee cannot be attacked collaterally, n; 
the plaintiff h a s  sought t o  do i n  the instant  case. T h e  judge was mith- 
out  power, upon  t h e  facts  found  by him, to  render  j ~ i d g m ~ n t  ilk thi:, 
action, ancl f o r  tha t  reason the judgment is 

Reversed. 

HERSHEY CORPORATIOX v. ATLASTIC COAST LINE RAILROAD COX- 
PANY; ATLANTIC ASD YBDRIN RAILROAD CONF'ANY, AKD NOR- 
FOLK AXD SOUTHERN RAILROAD COMPANY. 

(Filed 21 September, 1932.) 

1. Process I3 a: B d-Statutory provisions relating t o  sclvice of procens 
on  corporations mus t  be strictly followed. 

For a valid service of summons on a corporation operating and doing 
business in this State, foreign or domestic, the provisions of C. S., 483 
must be strictly followed, and a separate copy of the sdmmons must be 
served on and left with the agent for each corporate defendant. 

2. Judgments  K +Held: excusable neglect was shown by defendant in 
t h a t  process had  not been properly served o n  it. 

Where, on a motion to set aside a judgment by default, the trial court 
finds upon supporting evidence that  two railroad companies, defendants 
in the action, maintained a common agent upon whom service of summons 
might be made under C. S., 483, and that the sheriff served the process 
upon the agent by leaving one copy of the summons and complaint with- 
out informing the agent that the service was for both companies, leaving 
the clear inference that it was for one only: Held, the court's order 
setting aside the judgment by default against the corporation that had not 
been properly served mith summons on the ground of c!xcusable neglect 
was not error, the motion having been made in apt time and a meritorious 
defense also being found as  a fact upon supporting ericence. C. S., 600. 

 PEAL by plaintiff f r o m  Grady, J. ,  a t  J u l y  Term,  1932, of h ~ .  
Affirmed. 

T h i s  is a n  action f o r  actionable negligence brought  b y  plaintiff 
against defendant corporations, f o r  damage to a cer tain lot of sugar  
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while in f runsi tu .  ,I judgment by default and inquiry mas rendered ill 
the above elititled cause against the Atlantic a i d  Yadkin Railroad Coni- 
pany, on 28 September, 1931. On 20 July,  1932, a motion was made 
by the said defendant to set aside the judgment by default and inquiry 
on the ground of excusable neglect and alleging it had a good and 
meritorious defense to the action. At Ju ly  Term, 1932, the following 
order mas rendered : 

"This cause coniilig on to be heard a t  Ju ly  Term, 1938, of Lee Countx 
Superior Court, before IIon. Henry  A. Grady, judge presiding, upon 
motion of defendant, .ltlantic and Padkin  Railroad Company, to set 
aside the judgment by default and inquiry heretofore entered in said 
cause against the said Atlantic and Yadkin Railroad Company upoli 
the ground of excusable neglect, and the court being of the opinion aiid 
finding that the facts as set out in the motion and the accompanying 
affidavits are true aiid co~istitutp excusable neglect; I t  is thereupon 
orciered that  said motion to set aside said judgment by default and in- 
quiry be and it is hereby granted and allowed, and said defendant, At- 
lantic and Yadkin Railway Company, is hereby allowed to file its 
'iusmer at this term of the court." 

The  plaintiff excepted to the judgn~ent as signed, assigned error ant1 
appealed to the Supreme Court. 

1'. J .  X c P h e r s o n  arid K.  R. N o y l e  for p l a i n t i f .  
F r a n k  P. IIobgood for defendant  A t l a n f i c  and Z'adX,in Railroad 

C'ompany. 

~ L A R I < S ~ S ,  J. The suiiiiiior~s against the defeudaut corporations \ m a  

~la ted  12 December, 1930. 
C'. S., 483, in part, is as follows: "The suinnions shall be served by 

tlclivering a copy thereof in the followi~ig cases: (1) I f  the action is 
 g gain st a corporation, to the president or other head of the corporation, 
wcretary, cashier, treasurer, director, managing or local agent thereof. 

person receiving or collecting money in this State for a corporation 
of this or any other State or go~ernmen t  is a local agrnt for the pur- 
pose of this section," etc. This requirement as to the inode of service on 
c.orporations must be strictly observed. H a t c h  v. R. R . ,  183 S. C., 61'7. 

The  court below (and there are facts to sustain same) found: "The 
eourt being of the opinion and finding that the facts as set out in the 
motion aiid the accompanying affidavits a re  true and constitute ex- 
cxusable neglect; I t  is thereupon ordered that said motion to set aside 
judgment by default and inquiry be and i t  is hereby granted and 
allowed, and said defendant, Atlantic and Yadkin Railway Company, is 
hereby allowed to file its answer at this term of the court." 



186 I N  THE S U P R E M E  COURT. [203 

F. B. VanSant was the local agent of both defendants. H i s  affidavit 
is as follows: "That about 10 :30 o'clock on the night of 22 December, 
1930, during a mild snowstorm, -1. R.  Rires, sheriff of Lee County, 
called a t  deponent's residence in the town of Sanford, a t  which t ime 
dcponent was partially undressed preparatory to retiring for the night: 
that said ,I. R. Rives, with whom dcponent is well acquainted and on 
friendly relations, told deponent that he had a paper to sclrve on him for 
the 'Coast Line'; that  said Rives then handed deponent orre set of paper> 
containing a summons and a complaint in the above entitled cause. N o  
mention was made by said Rives of the Atlantic and Yadkin Railway 
Company, and, since only one set of papers was handed to deponent, 
he understood that  service was being made upon him solely for the 
.Itlantic Coast Line Railroad Company, and that, if service was to be 
made upon the Atlantic and Yadkin Rai lnay Company, it would be 
made upon some other agent. Deponent noted upon the papers the time 
at nhich  tllcy were served upon him and the following nloruing ~i~ailtjtl  
them to officials of the Atlantic Coast Line Railroad Company." 

A. R. Rives, the sheriff of tlie county, testified, in pa r t :  "I left only 
one copy of the sumi~ions and complaint with Mr. VanSant, and have no 
recollection of telling him for which company i t  was inlended. I t  way 
.;no\iing slightly tha t  night when we arrived at Mr. VariSant's house." 

Tlierc is other evidence of excusable neglect rrot ncccssarg to be set 
out. 

C. S., 600, in part, is as follows: "The judge shall, upon such term. 
;IS may be just, at any time within one year after notice thereof, relieve 
i i  party from a judgment, order, verdict or other proceeding taken 
agaiilst him through his mistake, inadvertence, surprisc or rxcusahlc 
~reglcct, and may supply an  omission in any proceeding," etc. 

The plaintiff omitted to prepare a copy of the sumino~is and ir1struc.t 
the sheriff to deliver same to the agent of the Atlantic and Yadkin 
Railroad Coinpany, a corporation (as required by the statute) as n.a\ 
tlorlc for tlie Atlantic Coast Line Railroad Company. This omission wa, 
a primary cause of the agent's not knowing of the action bring brought 
ngainst tlie Lit lar~tic and Yadkin Railroad Company, and naturally 
threw him off his guard. The  statute requiring a deli\ery of a copy 
of the sumn~ons  ~ilust  be strictly obserred-it x i s  110 doubt passed to 
p re~e i i t  the w r y  thing that took place in this tranraction. We think. 
on tlle facts as found by the court below, there was escwsable neglect 
on tlie part  of the Atlantic and Yadkin Railroad Coniraiiy. Thc  evi- 
dence in the record-found to be true-was to the effect that  thr  Atlantic 
and Yadkin Railroad Coinpany had a meritorious tlefense. For  the 
reasons g i~e i l ,  the judgme~lt of the court below is 

.lffirmed. 
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GEORGE W. HARDISON, EMPLOYEE, V. W. H. HAMPTON AND SON, EM- 
PLOYER, AKD EMPLOYERS' LIABILITY ASSURANCE CORPORATION, 
LIMITED, OF LONDON, ENGLAKD, CARRIER. 

(Filed 21 September, 1932.) 

Master and  Servant P c-Where employer Ales claim within statutory 
t ime the  claim will not be barred under  sec. 8081 (ff). 

There is no provision in the North Carolina Workmen's Compensation 
Act requiring an injured employee to file a claim for compensation with 
the Industrial Commission, but he is required to notify his employer 
only, and the employer is required by the statute to report the accident 
and claim to the Commission, which is sufiicient under the statute and 
gives the Commission jurisdiction, and the Commission must aljprore a 
settlement between the parties or, if no agreement is reached, must pass 
upon the claim in a hearing before it, and nhere the claim has been 
thus reported by the employer to the Commission on the form provided 
by it and within the statutory time, the employee's right to compensa- 
tion is not barred although more than one year elapses from the date 
of the accident to the date a hearing is requested by the employee upon 
disagreement of the parties. 

APPEAL by defendants f r o m  Frizzelle, J., a t  Apr i l  Term, 1932, of 
WASHIXGTOK. Affirmed. 

O n  27 March,  1930, George W. Hard ison  was a n  employee of W. H. 
H a m p t o n  and  Son. Both  the employee and  the  employer were residents 
of the  town of Plymouth,  Washington County, N o r t h  Carolina, and  were 
subject to the  provisioiis of t h e  N o r t h  Carol ina Workmen's Compensa- 
tion ,Act. T h e  Employers'  Liabi l i ty  Assurance Corporation, Limited, of 
London, England,  was the  insurance carr ier  of the  employer. O n  said 
clay, George W. Hardison  was injured by a n  accident which arose out 
of and  i n  the course of h i s  employment. T h e  i n j u r y  resulted i n  a 
hernia, and  upon the facts  found by the  N o r t h  Carol ina Indus t r ia l  
Commission was conlpensable under  the provisions of the  N o r t h  Caro-  
l ina Workmen's Compensation Act. 

A t  the  hearing before the  Commission i t  was contended on behalf 
of t h e  employer and  t h e  insurance carr ier  t h a t  the  employee's r ight  t o  
compensation f o r  his  i n j u r y  was forever barred f o r  t h e  reason t h a t  no 
claim f o r  compensation was filed with the  Commission within one year 
f rom the date  of the accident. N. C. Code of 1931, 8081(ff),  see. 24, 
chap. 120, Publ ic  Laws 1929. 

T h e  employee was injured on 27 March,  1930. H e  gave notice i n  
wri t ing to  his  employer of t h e  accident and  resulting i n j u r y  on 25 
March,  1930. H e  advised his  employer i n  said notice t h a t  a t  i ts  date  he  
did not consider his i n j u r y  serious, but  was advised tha t  t h e  i n j u r y  might  
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t t~ii i i i iate ill a pernianent rupture. This iiotice was in corlipliance with 
,cction 26, chapter 120, Public L a w  1929. On 25 A u p s t .  1930, the  
employer advised the carrier of the claim of the employee for corn- 
pcnsation, and thereafter at the request of the carrier reported the acci- 
dent and claim for comprnsation to the Nortli Caroli i~a Industrial  
('oinniission on form No. 1'3, as prescribed by tlie Conirnission. Thi, 
report was acknonletlged by the Cornniission and filed oil 9 September, 
1930. Ncgotiatioiis were entered into by a11t1 l)(lt~i-een the carrier and 
the eniployee for a settlemelit of tlie claim, and on 12 November, 1930. 
in response to a letter receil-etl by it from the Comn~ission, the carriel. 
illformed thc Coniniission that  no settlenient had beel agreed upoii, 
and advised tlic C'onin~ission that  in view of the attitude of the employee, 
;uid of tlic i ~ ~ f o r m a t i o n  which it had of the matter, it  sax,. nothing to (lo 
but to lial-c a lienring in order that  the Coinnlission might decide xliat  
t~ompcnsation thc employee n a s  entitled to. No hearing was ordered by 
tlie C'onirnission, u t i l  a request was made by the eniployee. More than 
:I year elapsed from tlie date of the accident to the date of the r ~ q u e s t  
of the cmployce for a hearing. 

,\t the hearing, the Commission was of the ol)inion tk at the riglit of 
the cinploycc to coml~ensation for his injury was not baired, and there- 
upon matic an :in art1 of coiiipensation to the employee. From tliih 
;~wartl the ril~ployer and the carrier appealed to the judge of the Superior 
Court of Wasliii~gtoii County. At  the hearing of this appc~al, the award 
of t h r  Colnmissioi~ was approved and affirmetl, and the r m p l o y ~ r  an(l 
the carrier appealed to the Supreme Court. 

Coxsox,  J. There is no provision in tlie North Carolina Workmen'- 
C'onipensation ,\ct requiring an  injured eniployee to file a claim for 
compensation for liis injury with the North Carolina Industrial Coi11- 
niission. The  iiljurctl crnployce is  rcquirrd by wction 22 of the act yo 
gi\ e notice to hi.; employer of tlie accident nhicli rrsulte,t in liis injury. 
Tlicrcafter, the eniploycr is required to report the :1ccide7t and claim of 
the employee for compensation to the Comniission on form 19, as pro- 
.;cribeil by the Coniniission. N o  scttlemcant of the claim ('an be made by 
the clnployer a11c1 thr. miployee nithout the approral  of tile Commissioi~. 
Section IS. I f  tlicy fail to reach a11 agreement in regard to the compen- 
sation to which the injured eniployee is entitled, then either party may 
make application to the Commission for a hearing in regard to the 
l~iat ters  a t  issuc, and for a ruling thereon. Section 5 7 .  When the em- 
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ployer has filed with the Commission a report of the accident and claini 
of the injured employee, the Commissioii lias jurisdiction of the matter, 
and the claim is filed with the Commission within the meaning of 
section 24. 

I n  the instalit case, the claim of the injured employee mas filed with 
the Industrial  Conlmission within one year aftcr the accident, and for 
that  reason the employee was not barred of his right to compensation. 
There is no error in the judgment. I t  is 

Affirmed. 

HELEN EDWARDS, WIDOW OF ALBERT EDWARDS, r. T. A. LOV VG 
COMPANY; AMERICAN CASUALTY COMPANY, AXD THE FIDELITY 
AND CASUALTY COMPANY, OF NEW YORK. 

(Filed 21 September, 1932.) 

Master and Servant F +Accident occurring while employee is riding 
to work in conveyance furnished by employer under the contract is 
compensable. 

Where an employee is killed in an accident occurring while he was 
riding to work in a conveyance furnished by the employer under the 
contract of employment, his death is compensable under the provisions 
of the Workmen's Compensation Act as an injury arising out of and in 
the course of the employment. 

APPEAL by defendant, dinerican Casualty Oompany, from Frizzelle, 
J., at  May Term, 1932, of WILSOK. Affirmed. 

Connor & 1141 for 7'. A. Loving Company. 
W .  S. Wilkinson for Am~1sican Casualty Company. 

CLARKSON, J. The questions involved in this appeal a r e :  (1 )  Was 
the American Casualty Company the insurance carrier of the compensa- 
tion risk of T .  A. Loving Company on its Lillington, N.  C., project? We 
think so. (2)  Was  Albert Edwards an  employee of T. A. Loving Com- 
pany on its Lillington project a t  the time of the occurrence of the acci- 
dent which resulted in his death? We think so. 

The Industrial  Commissioner, J. Dewey Dorsett, found the facts, and 
there is evidence in the record to sustain them, and upon the findings 
of facts based his conclusions of law; and on appeal to the full Commis- 
sion the findings of fact and conclusions of law were sustained. An 
appeal was taken to the Superior Court and the court below rendered 
the following judgment: "Now, therefore, the court hereby adopts the 
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findings of fact and the opinion of the full Commission herein and finds 
as a fact that  such facts as were found by the Commission were founded 
up011 and supported by tlie evidence adduced herein a i d  i t  is further 
ordered, adjudged and decreed that  the action by the said Kor th  Caro- 
lina Industrial  Commission and the opinion of the full Commission 
rendered herein, be and the same are hereby in all respects affirmed." 
From the judgment an appeal was taken to the Supreme Court. 

The eridence was to the effcct, and so found: That  Albert Edwards 
Tvas upon a conveyance to go to his place of work, which was provided 
by his employer for the sole use of his employees and 3,vhich the em- 
ployees n e r e  requircd or elititled to use by virtue of the contract of 
employment. H e  was injured while riding to his work in a conveyance 
owned and operated by his employer for the purpose of transporting 
the crnployees to tlie place of work. 

The principle of lam is well stated, and numerous aulhorities cited, 
in D ~ p ~ n c k r l f s  of P h i f e r  v .  Dairy ,  200 N. C., a t  pp. 66 arid 67, as fol- 
lows: '(While there is diversity of opinion on the question, the weight 
of authority sustains the conclusion that  if an employer furnishes trans- 
portation for his employees as an incident of the employment, or as a 
part of the contract of employment, an  injury suffered by the employee 
while going to or returning from the place of employment in the vehicle 
furnished by the employer and under his control arises out of and in 
the course of the employment." Fo r  the reason given, the judgment of 
the court below is . 

Alffirmed. 

J. M. GAINEY v. J. C. GAINEY ET AL. 

(Filed 21 September, 1932.) 

dplwal and Error J d-Burden of showing error is on appellant. 
Where the plaintiff's claim for a crop lien for labor done in its produc- 

ticn is denied in the Superior Court on the ground that the claim of 
lien was not sufficiently specific in regard to the wages to be paid and 
the time and amount of work, etc., C. S., 2469, and or1 appeal to the 
Supreme Court it is not made to appear that there was error in the 
ruling, the judgment will be affirmed, the burden of showing error being 
on the appellant. 

APPEAL by plaintiff from Cowper,  Special Judge, a t  April Term, 1932, 
of HARNETT. 

Civil action for debt and to enforce laborer's lien on {crops. 
The plaintiff alleges that  he worked for his brother, J. C. Gainey, 

during the year 1931 as a f a rm laborer; that they cultivated 37 acres 
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of cotton, 5 acres of corn and one acre in other crops on the lands of 
Jesse B. Lee and Mrs. Martha Lee in Harnett  County; that  his brother 
is indebted to him in the sum of $195.00 for work done and labor per- 
formed on said crops from 1 January ,  1931, to 15 August, 1931; that 
the plaintiff filed lien with G. F. Owen, a justice of the peace, on 17 
October, 1931; that  the crops in question have been taken by the land- 
lord, Jesse B. Lee. Wherefore, plaintiff asks judgment for his debt, and 
for a lien upoil said crops. 

Judgment by confession against J. C. Gainey for the amount of plain- 
tiff's claim; action disinissed as to Jesse R. Lee and claim for lie11 
denied. 

Plaintiff appeals, assigning error. 

James  Best  for p l a i n t i f .  
Clifford d W i l l i a m s  for defendant, Jesse B. Lee. 

STACY, C. J. The plaiiltiff recovered in the justice's court, but, on 
appeal to the Superior Court, his claim for lien was denied and the 
action dismissed as to the landlord, Jesse B. Lee. H i s  Honor mas of 
opinion that, under the decision in Cook v. Cobb, 101 N .  C., 65, 7 S. E., 
700, the plaintiff's claim, or notice of lien, was not made out in sufficient 
detail, "specifying the . . . labor performed, and the time thereof," 
the wages he was to receive, how and when payable, etc. And further, 
it was not made to appear that said purported notice of claim mas fileti 
"in the office of the nearest justice of peace" as required by C. S., 2469. 

We cannot say there was error in the ruling. Hdw. House v. Percival,  
ante, 6 ;  Construction Co. v. Journal ,  198 W. C., 273, 151 S. E., 631. At 
least it  has riot been made to appear, and the burden is on appellant to 
show error. King v. El l io t t ,  197 N. C., 93, 147 S. E., 701, is not in 
conflict with Cook v. Cobb, supra, nor with our present holding. 

&\ffirmed. 

SAVANNAH RIGGAN, ADMINISTRATRIX, V. C. H. HARRISON ET AL. 

(Filed 21 September, 1932.) 

1. Appeal and Error E a--Tha issues upon which a case is  tried are a 
necessary part of the record proper. 

The pleadings on which a case is tried, the issues, and the judgment 
appealed from are necessary parts of the record, Rule 19, sec. 1, and 
where the record does not contain these necessary parts the appeal will 
be dismissed. 
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2. Appeal and Error G b--Euceptions not discussed in brief are aban- 
doned. 

Exceptions which are not brought forward and discussed in appellant's 
brief are deemed abandoned. Rule 28. 

3. Appeal and Error F g-Affidavit for appeal in forma pauperis must 
contain averment that counsrl has ndvjscd that there is  error. 

The affidavit for appeal in forma pnuperis must contain an averment 
that appellaut is advised by counsel that there is error of law in the 
decision appealed from, C. S., 6-49, and the matter is juiisdictional and 
may not be cured by consent of counsel. 

APPEAL by plaintiff from Cowper,  Special J u d g e ,  at  April Term, 1932, 
of HARNETT. 

C i ~ i l  action to ~.ecorer damages for an alleged wrongful death, occa- 
sioned by an automobile accident. 

I t  appears from the charge of the court that  the usual issues of 
negligence, contributory negligence and damages were sul~mitted to the 
jury, and it was stated on the argument that  the first two issues were 
answered in the afirmati \  c. The judgment recites they lrere answered 
in favor of tllc defendants. 

The plaintiff appeals, assigning errors. 

1.o~ing & Y o u n g  fov p l a i n t i f .  
Thos .  TI'. Ru,fln for defendants .  

STACY, C. J. W e  have examined the sevcm assignments of error ap- 
pearing on the record and find none of sufficient merit to warrant a new 
trial. 

Rut for other reasons, the appeal must be dismissed. 
1.  Rule 19, see. 1, provides tha t  "the pleadings on w h ~ c h  the case is 

tried, the issues, and the judgment appealed from shall bck a par t  of the 
transcript in all cases." The issues upon which the case was tried are 
not in the record. I t  is the uniform practice to dismiss the appeal for 
failure to send up necessary parts  of the record proper. Pvui t t  v. W o o d ,  
199 N. C., 788, 136 S. E., 126;  W a t e r s  11.  Wafers, ibid.,  667, 155 S. E. ,  
5 64. 

2. None of the assignments of error is brought forward and discussed 
in appellant's brief. They are, therefore, deemed to be abandoned. S. v. 
Lea, anfe, 13. "Exceptions in the record not set out in appellant's brief, 
or in support of which no reason or argument is stated or authority 
cited, will be taken as abandoned." Rule 28; I n  r e  Beard ,  202 N .  C., 
661, 163 S. E., 748. 
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3. T h e  appea l  is  in forma pauperis, and  the  affidarit is  defective i n  
t h a t  i t  does not contain the  a re rment  as  required by C. S., 649, t h a t  
appel lant  "is advised by  counsel learned i n  the  l aw t h a t  there i s  e r ror  
of l aw i n  the  decision of t h e  Super ior  Cour t  i n  said action." T h i s  is  a 
jurisdictional matter .  Honeycutt  v. TYatkins, 1 5 1  N. C., 652, 65 S. E., 
i62. 

Following the elltry of appeal  i s  t h e  no ta t ion :  "Appeal in forma 
p u p e r i s  by consent." This, of course, is  unavailing. 7 R. C. L., 1039. 

Appea l  dismissed. 

MRS. N E T T I E  J. IiANSORI AND MARTHA E. RANSOM v. E A S T E R S  
COTTON O I L  COMPANY. 

(Filed 21 September, 1932.) 

Agriculture D b-Wherc landlord becomes responsible for  supplies fo r  
crop and  conforms t o  C. S., 2488 he has superior lien on  crop. 

Where a landlord makes arrangements with a bank to lend the tenant 
mcney for the purpose of making a crop, and which is used for that 
purpose, and the landlord signs the note therefor and receives from the 
tenant the latter's note as  security, and the bank charges a commission 
t ~ h i c h  it  deducts from the amount of the loan, but there is no evidence 
that the landlord received any interest or commission in lieu thereof, 
and the landlord pays the bank the amount of the loan a t  maturity: 
Held, the landlord acquires a lien on the crops for advancements which is 
superior to all other liens, and he may recover the amount thereof from 
a third person who acquired possession of the crops from the tenant under 
a crop lien if the value of the crops is sufficient therefor. C. S., 2355, 
2485. 

APPEAL by defendant f r o m  Grady, J., a t  M a r c h  Term, 1932, of 
HALIFAX. N O  error .  

T h e  plaintiffs, Mrs. Net t i e  J. Ransom a n d  h e r  daughter,  M a r t h a  E. 
Ransom, a r e  the  owners of certain f a r m  lands s i tuate  i n  Nor thampton  
County, N o r t h  Carolina. These lands were leased by  t h e  plaintiffs f o r  
the  year  1930, t o  W. P. Boone, who cultivated t h e  same. On or  about  
1 9  February ,  1930, the said W. P. Boone requested the  plaintiffs to  ad- 
vance to  him, i n  money, t h e  sum of $1,500, to  enable him to cultivate 
the said lands, a n d  to har res t  the  crops grown thereon by  him. Arrange-  
ments  were made  by the  plaintiffs and  the  said W. P. Boone, by  which 
t h e  B a n k  of Littleton loaned to W. P. Boone t h e  s u m  of $1,500, wi th  
Mrs. Net t i e  J. Ransom a s  surety. T h i s  loan was evidenced by a note 
f o r  the  s u m  of $1,500, payable t o  the  B a n k  of Littleton, a n d  signed by  
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Mrs. Nettie J. Ransom. This  note was secured by a ro te  for a likc 
amount, payable to Xrs .  N a r t h a  E. Ransom and signed b : ~  W. P. Boonc'. 
Both notes were signed on the same day, and were due on 1 ~~~~~~~~~~, 
1930. Upon the delivery of both these notes to the Bank of Littleton, 
the said bank thereafter paid to W. P. Boone the sum of $1,350, retain- 
ing as commissions the sum of $150.00. At the maturi ty of the note 
payable to the Bank of Littleton, and signed by her, the plaintiff, Mrs. 
Nettie J. Ransom, paid the same. W. P. Boone paid to Mrs. Ransom, 
on 1 December, 1930, the sum of $30.09, and on 10  June,  1931, the sum 
of $225.36. Both these sums have been duly credited on the note payable 
to Mrs. Ransom, and signed by W. P. Boone. No other payments have 
been made on said note. 

W. P. Boone delivered to the defendant, Eastern Cotton Oil  Compaiiy, 
crops grown by him on the lands of the plaintiffs during the year 1930, 
of the value of $2,500. The said crops were delivered to the defendant 
by virtue of a crop lien executed by W. P. Boone to slxure a d ~ a n c e s  
made by the defendant to him. This crop lien was duly recorded on 10 
March, 1930. 

On the foregoing facts shown by all the evidence, a i d  found by the 
jury, there was judgment that  plaintiffs recover of the defendant the 
sum of $1,500, with interest from 1 December, 1930, l ~ s s  the sum of 
$30.09 paid on 1 December, 1930, and the sum of $225.26, paid on 10 
June,  1930, and the costs of the action. From this judgment, the de- 
fendant appealed to  the Supreme Court. 

George C.  Green for plaintiffs. 
Bal lad 8. Gay for defendant. 

CONNOR, J. On the facts shown by all the evidence a t  the tr ial  of this 
action, plaintiffs had a statutory lien on all the crops grown on their 
lands by W. P. Boone, during the year 1930, for the amount advanced 
by them to enable the said W. P. Boone to cultivate the said land (C. S., 
2355), unless the plaintiffs failed to conform to the provisions of C. S., 
2485, with respect to commissions charged in lieu of interest for such 
advances. There was no evidence tending to show that  plaintiffs charged 
or received from their tenant, W. P. Boone, any sums as commissions on 
the advancement made to him by them. There was therefore no error 
in the refusal of the tr ial  court to allow defendant's motion for judgment 
as of nonsuit, and in the instructions of the court to the jury. I t  was 
held in Powell v. Perry, 127 N .  C., 22, 37 S. E., 276, tha t  where a 
landlord either pays or becomes responsible for supplies to enable the 
tenant to make a crop, such supplies are advances for which the landlord 
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lias a lien on the crops. This lien is superior to all other liens and 
as against a third party who had acquired possession of the crops the 
landlord is entitled to recover the amount due for the advancements, 
provided the value of the crops exceeds the amount due. The judgment 
is offirmed. 

No error. 

STATE OF NORTH CAROLINA Ex REL. TRANSPORTATION ADVISORY 
COMMISSION v. J. W. CANADY ET AL. 

(Filed 21 September, 1932.) 

Appeal and Error K c-Petition to rehear this case is denied. 
Where a petition to rehear a case is based upon the insuf3iciency of the 

evidence of defendant's title to the lands in controversy, and the matter 
has been considered on the appeal and it appears from the admissions O f  
the parties, the manner of trial, and the evidence that the petition should 
be dismissed it will be so ordered. 

PETITION by plaintiff to rehear this case, reported in 202 N. C., 840. 

I .  M.  Bailey, John D. Warlick and Nere E. Day for petitioner. 
I .  C. Wright for respondents. 

STACY, C. J. The point presently mooted is the sufficiency of the 
evidence to show title in the defendants to the locus i n  quo. We were 
not inadvertent to this assignment on the original hearing, albeit the 
argument was confined principally to whether the oyster bed in question 
was covered by navigable or nonnavigable waters. 

Considering the manner in which the case was tried, the admissions 
and other matters appearing of record, we are of opinion that the peti- 
tion to rehear should be dismissed. 

I n  the original petition, filed by the petitioner herein, the property 
was described by metes and bounds, alleged to be owned by J. W. Canady, 
and to contain 12.34 acres, more or less. On the hearing i t  was admitted, 
as appears from the charge and the judgment, "that 12.34 is the acreage 
of the land covered by water described in the petition." I t  was also in 
evidence that the defendant, and those under whom he claims, had been 
in possession of the oyster garden in question for forty or forty-five 
years. 

Petition dismissed. 
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A. L. BOYBIN am A. E. BOYIZIN, TRADING AXD DOING BUSINESS AS A. L. 
BOPKIN AIVD SON, v. GEORGE W. LOGAN ASD WIFE, MAUDE E. 
LOGAN ; W. J. KENNEDY, JR., TRUSTEE; AR'D NORTH CAROLINA 
MUTUAL LIFE INSURAXCE CORIPANY, A CORPORATION. 

(Filed 21 September, 1932.) 

1. Laborers' and Materialmen's Liens D &Priority of liens of material- 
men under direct contract with ownw are fixed by date of filing 
notice. 

Liens of materialmen and laborers a re  statutory, and by the clear pro- 
visions of the statute the liens of parties furnishing labor and material 
under direct contract with the onner have priority in accordance with the 
time of filing notice of lien with the justice of the peace or clerk, C. S., 
2471, 2473, and where there are  several parties furnishing material under 
clirect contract with the owner and each has complied with the require- 
ments of the statutes, C. s., 2469, 2470, 2474, the priorities between them 
nil1 be determined in accordance with the date of filing notice of lien, 
and the fact that one materialman started furnishing labor and material 
before the others does not affect this priority, nor is he entitled to insist 
upon payment of all liens pro rata. The right of pro rata  payment on 
liens of subcontractors is distinguished on the basis of the statutory 
provisions, C. S., 2442, no notice of lien being required to be filed with 
the justice of the peace or clerk in the case of subcontractors, notice 
to the ovner being suficient under the statute. Const., Art. XIV, sec. 4. 

2. Laborem' and Materiahell's Liens 9 a - Relation of debtor and 
creditor is necessary for creation of lien of laborer or materialman. 

In order for the creation of a lien of a laborer or mat~xialrnan the re- 
latiouship of debtor and creditor must exist between him and the owner, 
but this relationship may be created either by express or implied contract. 

APPEAL by plaintiffs f r o m  Midyette, J., a t  F e b r u a r y  Term,  1932, of 
UGRHAM. Affirmed. 

T h e  mater ial  facts  a r e  a s  follows: Plaint i f fs  made, clirect with t h e  
owners, a n  en t i re  a n d  indivisible 'contract f o r  t h e  fu rn i sh ing  of certain 
mater ials  and  doing a l l  of the  labor  required to  complete t h e  erection 
of a theater  building upon  t h e  property of the  defendants, Logans, i n  
the  c i ty  of D u r h a m ,  N o r t h  Carol ina,  and  entered upon and  performed 
their  contract,  expending $9,249.75, under  the terms of the  contract.  
W i t h i n  six months time, fixed by statute, a f te r  the  con~ple t ion  of the  
contract,  plaintiffs filed notice of lien wi th  the  clerk of the  Super ior  
Cour t  of D u r h a m  County, N o r t h  Carol ina,  and  brought action to enforce 
the  lien, a s  prescribed by statute. D u r i n g  the  performanze by  plaintiffs 
of their  contract,  and  while  t h e  work was i n  progress, cer tain other  
persons furnished certaiil  labor  and  mater ials  used i n  the  lmilding, under  
direct contract with t h e  owners thereof. T h e  ~ a r i o u s  claimants  filed 
their  liens i n  the office of the  clerk of t h e  Superior  Cour t  of D u r h a m  
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County, Xor th  Carolina, alleging a direct contract with Logan alitl 
wife, and cornplied with the statutory requirements in perfecting their 
claims of liens. There were no subcontractors. Kotices of the numerous 
claims of liens were filed by these other persons prior to the notice 
filed by plaii~tiffs. Those who furnished labor and materials c l a in~  
priority for their liens solely because of this filing, and notmithstandilig 
the fact that  they began furiiishing such labor a d  materials a f t e r  t h e  
~ c ~ o r L  h a d  b e e n  b e g u n  b y  p l a i n f i f s  a n d  u h i l e  it w a s  in pmgres s .  

The action was referred to Judge P. C. Graham, as referee, by order 
of Judge Derin. The referee filed his report setting forth his firidirigs 
of fact and conclusions of law. Exceptioils vere  duly filed by plaintiffs 
to said report of the referee. Upon the hearing of the report and excep- 
tions, an ordw of rereference was made to find certain additional facts. 
The  referee filed, pursuant to said order, his supplemental report. The 
plaiiitiffs filed esceptioiis to the report and supplerriental report. There- 
upon the niattcr was heard by Judge Mitlyette, who entered judgmeiit, 
which in par t  is as follows: 

"This cause coming on to be heard a t  the February Term of tlic, 
Superior Court of Durham County after due notice to all parties hereto, 
a i d  being heard up011 the report of the referee and exceptions filed 
hereill: Ancl after hearing arguineiit of counsel for both sides and after 
examining the pleadings alid reading the briefs filed herein, it  is now, 
therefore, ordered, coilsidered and adjudged and decreed that  the report 
a i d  suppleiiiental report of the referee herein and his findings of fact 
and coiiclusions of law as therein set out be and the same are hereby 
in all respects approved, ratified and confirmed. I t  is further ordered 
aucl adjudged that tlie lien of Borden Brick and Tile Company in the 
sum of $5,577.2'i be and is declnred a first lien upon the property de- 
scribed in the lieu claim k11ow11 as the Regal Theater belonging to the 
defendant, Geo. W. Logan and wife." 

Then is  set forth in the judgment 21 other liens, according to the 
priority in which they wcre filed i11 the office of the clerk of the Superior 
Court of Durham County, Xortli Carolina. I11 reference to plaintiff's 
lien, is the following: "Adjudged that  -1. L. Uoykin and A. E. Boykin. 
trading as -1. L. Boykin and Conipany are entitled to an eighteenth lien 
up011 the said property i11 tlie amount of $9,249.75. . . . And this 
csause is retained for further orders. G. E. Midyette, Judge Presiding." 

The plaintiffs duly excepted and assigned error to the judgment a i  
signed. 

W i l l i a m s  LC' lT7il l iams und  J f a n n i n g  d? X a n n i n g  f o r  p l a i n f i f s .  
M o r e h e a d  d XzrrdocX., R. If. S y k e s  a n d  E l l e d g e  t0 TT7ells for  var ious  

t l e f endun f s .  
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CLARKSON, J. The sole question presented by this appeal is whether 
furnishers of material and labor who ha re  contracts directly with the 
owners of the property and file their claims as liens in the office of the 
clerk of the court shall be paid according to the priority of filing as pre- 
scribed by C. S., 2471, or  shall be prorated among the claimants. We 
think they should be paid according to the priority of filing, as pre- 
scribed by C. S., 2471, and not prorated among tlie claimants. 

T o  determine this controrersy, we must examine the Constitutioli and 
statutes relatiye to the subject: 

The Constitutioli of Xor th  Carolina, Art. X I V ,  scc. 4, is as follows: 
"The General Assembly shall provide by proper legislation, for giving 
to  mechanics and laborers an adequate lien on the sul~ject-matter of 
their labor." 

C. S., 2433: "Every building built, rebuilt, repaired or improved, 
together with the necessary lots on which such building is situated, 
and every lot, f a rm or vessel, or any kind of property, r d  or personal, 
not hcreili enumerated, shall be subject to a lieu for the payment of 
a11 debts contracted for work done on the same, or material furnished." 

I n  W i l k i e  v. B r a y ,  71 N.  C., p. 20.5, i t  is held: "In order to creatc. 
a lie11 in favor of a person who builds a house upon the land of another, 
the circumstai~ccs must be such as to first create tlie relation of debtor 
and creditor; and then i t  is for the debt that he  has a lien." Lester v. 
I l o u s f o n ,  101 S .  C., 605; Boone  c. Chatf ie ld ,  118 N .  C., 0 1 6 ;  Por ter  c. 
( 'asc ,  187 S. C., at p. 634; H o n e ~ y c u t t  c. h7c~n~luwrt lr  D(~ce1oprnent Co. ,  
199 K. C., 373. 

The relatioilship of debtor arid weditor may be crcntecl either by 
c q r e s s  or implied contract. 

I n  reference to the \-arious parties claimir~g liclis : 
C. S., 2469, was complied with-the claini of lie11 \I 1s filed "in thtl 

office of the Superior Court clerk," etc. C. S., 2450, was complied with- 
the notice was regularly filed "at any time within six months after thc 
completioli of the labor or the final furnishing of the mnterial." C. S., 
2474, in reference to bringing action to enforce lien ' (v i  hi11 six months 
from tlie date of filing the notice" was complied x i th .  C. S., 952, "Each 
clerk shall keep the following books, which shall bc ope11 to thc ill- 
spection of tho public during regular officv hours. Subscc. 23:  L i t 2 1 ~  
docket, which shall contain a record of all notices of liens filed ill his 
officc, properly indescd, showing the names of the lienor aud the lieliee," 
was complied with. W e s t  v. Jackson ,  198 N. C., 693 ; C. S., 3361. 

The sections which call for our constructioli are ( I )  2471, as follows: 
"The  l iens created and established by f h i s  chapter  shcfll be paid and  
settled according to  t h e  p r i o r i f y  of fhe  n o f i r e  of t he  l ie4  filed w i t h  fhc 
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justice of the peace or the clerk." And (2)  C. S., 2473, as follows: 
"Nothing in  this chapter shall be construed to affect the rights of any 
person to whom any debt may be due for any work done for which 
priority of claim is filed with the proper oficer." 

I n  Commissioners v. Henderson, 163 h'. C., a t  p. 119, we find the 
following: "Where the language of a statute is free from ambiguity 
and conveys a definite and sensible meaning, the courts should not hesi- 
tate to give i t  a liberal interpretation merely because they may questioil 
the wisdom or expediency of the enactment. I n  such a case, these arc 
riot pertinent inquiries for the judicial tribunal. I f  there be any 1111- 
wisdom or injustice in the law, it is for the Legislature to remedy it. 
F o r  the courts, the only rule is ita lex scripta esf." Whifford v. Ins. Co., 
163 N .  C., 223. 

There is no ambiguity in the language of the statute aud we must con- 
strue i t  according to the clear and unmistakable language. An action 
similar to the present one was tried in the District Court of the United 
States for the Western District of North Carolina: I n  the matter 
of Fleetwood of Hendersonville Hotel Corporation, bankrupt (filed 23 
February, 1932). The  learned and able U. S. District Judge, E. Yatcs 
Webb, in rendering the opinion, said:  "The Court coiicludes, as  a mat- 
ter of law, that the conclusions of law of the special master, contained 
in his report to this Court on pages 26 and 27, wherein he holds that  
the lienors abore named, except J. E. Moss I ron  Works, shall share on 
a pro rata basis, are orerruled and set aside; it being the opinion of the 
Court fhaf  the lien first filed undcr the statutory law of Xorth Carolina 
is prior to other subsequently filed liens." (Italics ours.) 

Under an  analogous statute in Hall v. Hickley and others, 32 Wis., p. 
362, that  Court said, a t  p. 366 : ' (For the purpose of establishing priority 
of right as  between the different lien creditors, or those performing the 
labor and furnishing the materials, this Court has held, i n  the cases 
above referred to, that  the lien is created or fixed by the filing of the 
petition. I f  the view thus taken mas correct and is adhered to, i t  is 
necessarily decisive of the question of priority here presented, and also 
indicates that  there is  no jurisdiction in equity to foreclose the lien in  a 
case like this. . . . (p.  370) Wherever i t  is a race of diligence 
among creditors, the maxim, qui prior est i n  tempore potior est i n  jure, 
applies, and he who takes the first step, or first perfects the  proceeding 
requisite in law to establish his right, thereby acquires priori ty;  and 
those who come after in pursuit of the same remedy, must take it subject 
to the right so acquired." 

I n  XcAdams 4%. Trust Co., 167 N .  C., a t  p. 496, i t  is said:  "Con- 
struing our statute on liens of mechanics and laborers, this Court held 
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ill B u r r  v .  Allau7tsby,  99 N. C., 263, that  the lie11 relates back to the time 
the work n a s  commenced or the materials were furnii,hcd, and tloeb 
uot impair  or affrct eneurnhranccs existing prior to that  time but only 
those, suhseque~ltly created." P o r t e r  v .  Case ,  187 R. C., a t  p. 636; I Ia r r i s  
I.. ( ' he sh i re ,  189 I\'. C., 210; K i n g  2.. E l l i o f f ,  197 N .  C'., at 12. 97. 

111 the case of . J lanu fac tur ing  C'o. v. A I Z ~ X Z U S  ( A n d e r s o n ) ,  165  3. C. ,  
at page 294, the follo\\iiig language is found:  "Thc section relied on by 
the Norgallton Xallufacturing Company . . . purports to deal wit11 
'tlic l i e ~ ~ s  crcatrtl and established by this chapter.' It is t rue but i t  
says also that  they shall he paid arcording to the priority of the notice 
of the licn filed ~ l i t l ~  tlic. justice or the clerk, and as t h -  prorisions ill 
fnror of the subcontractors are segregated, g i ~ i n g  the means of acqniriug 
the licn and of c~lforcing it, and h a w  no referellee to fil ng :I lien n it11 
:I justice or :L clerk, ( x q t  v1icr1 it says that  it is not nclcessary to (lo 
w,  n e  arc  of t h r  o p i n i o ~ ~  that  the two srctions are ]lot i l l  cm~flict,  a ~ l d  
t l ~ t  scctioli 2035 (Pell's Kcr.  of 1908), ('. S., 2473. wlates to l i w \  
rcqi~irccl to be filed with t l ~ e  propw officers, lnltl does ]lot a f f d  tllr 
1x01 isioilu as to  subco~~tractors,  ~r 110 acquire a licii b j  noticar to tllcl 
O T Y I ~ ~ , ~ . "  ~ O l l l / d l ~ , / ~  ( ' 0 .  ?*. ~ ~ ~ ? l f h ? ? ' ~ z  A 1 l ~ ~ ~ , l  ; / z ? L / ) L  ('0..  172 s. p., :It p. 704 : 
11.72ric r3. Bitltll~, 198 x. C., .ill .  

J l f g .  ( ' o .  I > .  -1 11tlrc~rc~s ( A n d e r ~ o ~ ~ ) ,  SlIIJTU, t l ~ c  ( 'ourt 11acl l~efure i t  a 
( . o ~ r t r o ~ ~ r ~ y  bc,tnecll c c r t a i ~ ~  , ~ u h c o ~ ~ t r a r t o r s  :I. tu vllic.11 of tl~tml 11:itl 
priority, and ~t lield t h t  ulrtlcr the  stntutc gix i l ~ g  l i m s  to wbcol~tractor-  
,111 s ~ b r o ~ ~ t r : ~ c t o m  clinuld be paid pro ratn. C. S., 84-12, ' T o  notici, 
1,- t 1 1 ~  qul)c.o~ltractor ncctl be filed bt,forc a jniticc. of the ~W:I (T  or rlcrb 
, I*  i~ rquircvl of coiitructors, but ~iot icc to on ~ ~ c , r  c2roatc,\ tlic l i r l~ ."  
l ' o d ~ r  1 % .  ( 'us<>,  \11p10, at  1). 639; C ' o ~ ~ s i ~ ~ ~ i ~ t ~ o n  ( 'o. 0 .  . T o ~ r ~ ~ r g l ,  198 K. ('.. 
"3 : C. S., 2137, 2438. 

7 ' 1 ~  1)rewnt a c t i o ~ ~  colrcerl~s 1):wtic.s n ho d d t  tlirectl? TI it11 tllc uer. 
i ~ r  f l i r ~ ~ i s l i i i ~ g  labor ant1 material. Thc  prc.;c,~lt lioltling I I I ; I ~  seclill to 1 1 ~  ti11 

i l~j l is t iw,  as co~~tclltlccl hy plaintiffs, hilt the> lipn la11 i~ statutory nnci 
u c  ~rnist  follon it. We thiirk the prescnt lic~ldilig lins bc'cl~ lo11g rccog- 
i~ imt l  by the prof(~s~ioli .  TTe cannot c,~lgraft 011 a s t a t i~ t r  of cslc:~r 1nllgu:lgc. 
:111cl nienlling H ~ , Y  cqu i t ah l~  p r i l ~ c i p l ~ .  TTc niust construc iiiitl ]lot makc. 
the I:Iw, any cl~augc. is for the l a w - n ~ a k i ~ ~ g  power. *I persol1 may o m a  

nriour cwtlitorq, but nollc l i a ~  e a lien on his real prolwrt ,~.  but if one 
.ucw and doclwts l ~ i i  jlulgnlent in  tlic clerk's office, this diligent creditor 
:icquircs a firbt lien. C1. S., 614. The  matter  iq qtatutnry. For tllc, r rasol r~  
gircn, t l r ~  judgnlci~t of the court 1)e lo~~-  nnluqt bc 

AIflirmerl. 
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I'AUI, C. HURIPHRET v. BOARD O F  TRUSTEES O F  I. 0. 0 .  F. HOME 
O F  GOLDSRORO, NORTH Cil1lOLIX.I. 

(Filed 21 September, 1932.) 

1. Wills E 11-Trust estate i n  this  case hcld not  roicl for  failure of its 
purpose. 

A trust fund created by will for the purpose of educating through higli 
school a girl inmate of an orphan asylum to be chosen by the board of 
trustees from time to time does not fall into the residuary clause for 
failure of the purpose of the trust on the ground that the State educated 
orphan children through high school without charge under the provisions 
of N. C. Code, 3604, 5446; since the statutes make the payment for tht, 
education of the children in orphan aqylums permissive only and o n l ~  
for a six months term, and the fact that the State is performing lmrt 
of this duty does not relieve the trustees, i t  bcing their duty to ?elect a 
girl and IJay for her tuition and books, etc. 

2. Same: Trusts  X a-Terms of mill i n  this case hcld sufficirntly clefinitc 
t o  create charitable trust.  

T l ~ c  clearly eslnwsed pro~isioiis of a will lcaving in trust certaiii 
persorial property to the trustees of an orphan home and directing that 
the income shall Ire used to educate one of its orphan girls through higli 
school a s  the money so derired may become available, is sufficiently 
definite to establish a charitable trust. 

3. Same-Trust estate i s  not  forfeited by failure of trustees t o  follow 
dircvAions, the remedy heing by statutory action against trustees. 

Thc trustees of a charitable trust who violate the provisions of the 
trust a re  subject to the procedure prescribed bx statute, and \\here the 
truqt is created by will the trust estate is not forfeited in favor of a 
residuary legatee solely upon the ground that  the moneys derived have 
11ct.n dirrrtetl to c1t11t.r 11-c, than the tc8st:ltor intnided. S. ('. Cotle, 40%. 
4034. 

APITAL by plaiutiff f r o m  IIar,  is, J. ,  at  l'crili, 1932, of 
WAYSP:. ,\ffirined. 

T h e  mater ial  fac t s :  Ber t ra l  Conrad I I u n ~ p h r e y  made a i d  ext3cutetl 
a last mill and testament oil 20 May,  1926. She  died oil 29 September, 
1927. T h e  will ant1 t c s t a m m t  h a w  heell duly prob:rtcd. Itenis 9 and 1 0  
a r e  as  follows: 

"9. I give to the  board of trustees, I. 0. 0. F. of the S ta te  Orpl ians 
Hornc, Go1dsbo1-o, N o r t h  Carolina, all  itocks tha t  I m a y  own at the 
t ime  of my death i n  C'onsolitlated G a s  Company, of Yen- T o r k ,  arid 
. lmerican Tobacco C'ompariy, and  I direct that they use t h c  c l i~ idcnds  
and income only therefrom f o r  the education, t h r o u g l ~  high school of 
one of t h e  white g i r l  i ~ m i a t e s  of said hornc, and  such gir l  to  he sclrctctl 
hv thcrn f r o m  t ime to t ime as  funds  a r e  ami lab lc  for  m c h  purpose. 
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10. A11 the rest, residue and remainder of my property, real and 
personal, which I may own or be in any way entitled to a t  the time of 
illy dcath, I give and bequeath to my  husband, P a u l  C. IIumphrey." 

The material parts of the conlplaint are a5 follows: T h a t  the plain- 
tiff is a resident of Wayne County, North Carolilia; and that  the de- 
fendant is a body corporate with its principal office in Goldsboro, Wayne 
County, North Carolina. That  the plaintiff is informed and believes and 
upon such information and belief alleges that  a t  the tinie of the death 
of Bertral  Conrad Humphrey and also prior thereto, and also a t  all 
times since said death, the education through high school of all the in- 
mates of defendant's orphanage was provided for by the Sta te  of North 
Carolina and paid for from taxes levied against the property and citizeus 
of Sort11 Carolina; and that  a t  such times the defendant incurred (and 
15 iio~v i i ~ c u ~ r i n g )  no expense in connection with the education through 
high school of ally of its inmates; and that, therefore, t l e  purpose con- 
ttmplated in I t em 9 of said will completely fails and the property re- 
ferrcd to therein passes to the plaintiff as  residuary legatee in  said will. 
. . . That, furthermore, the plaintiff is informed and believes and 
up011 such inforination arid belief alleges that  the defenclarit, by reason 
of the facts set forth in the preceding paragraph of this complaint, arid 
further by reason of its election so to do, has not applled the income 
from said property to the education through high school of any gir l  
innlate of its Orpllan Home, but has applied said funds to other unre- 
lated purposes; arid that, by reason of this fact, if any trust ever existed 
in said will the same has been terminated;  and that, therefore, the 
property referred to in  I t em 9 of said will passes to the plaintiff as  
residuary legatee. That  on the day of Yovember, 1928, the defend- 
ants herein received the stocks of American Tobacco Conlpany referred 
to in paragrap11 three of the complaint, said stocks consisting of thir ty 
shares (old stock). . . . That,  furthermore, the plain1 iff is informed 
:111d believes that mithin a few moiitlis after the defendant received said 
ttock of Arncrican Tobacco Company, the defendant, in direct violation 
of the terms of said mill, sold said stock for a large amcant of money, 
;uid placed thc proceeds therefrom in the gmeral  elldowment fund of 
the defendant; that  by reason of this riolation of the express terms of 
the will the defendant loses such right, if any, as it might have had 
to said property and that the same passed to the plaintiff as residuary 
lcgatce under said will. That  the plaintiff is iriforrried and believes 
:llitl upoil such iuformatioli and belief alleges that by t l ~ e  sale of said 
lxoperty the defendant receiwd at least the sum of $5,000; and that, 
if the defendant is permitted to retain said sum, it will be unjustly 
c~l~richcd a t  the rxpense of the plaintiff; and that, therefore, the de- 
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fendant is' indebted to the plaintiff i n  the sum of $5,000, with interest 
from the day of November, 1928." 

The defendant demurred: "That the complaint upon its face does not 
state a cause of action against the defendant and in favor of the 
plaintiff," etc. 

The  court below sustained the demurrer. The plaintiff c.xcepted, 
assigned crror and appealed to the Supreme Court. 

K e n n e f h  C. Royal1 a n d  A n d r e w  C.  X c I n t o s h  for p la in f i f f  
W .  F .  E v a n s  and Dick inson  & F r e ~ m a n  for d e f e n d a n f .  

CLARICSOX, J. I t  is contended by plaintiff that the entire trust is 
void and that  plaintiff, the residuary legatee, is entitled to the f u ~ ~ d .  
W e  cannot so hold. 

Plaintiff contends that  thc purpose of the trust cannot be carried out 
"for the education through high school of one of the white girl inmates 
of said home," etc., on account of the provisions of the statute. 

The  pertinent statutes are  as follows: "Children living in and cared 
for and supported by any institution establishrd or incorporated for 
the purpose of rearing and caring for orphan children shall be consid- 
ered legal residents of said district in which the institution is located, 
alid a part  or all of said orphan children shall be permitted to attend 
the public school or schools of said district, and the extra expenses of 
teaching said children for six months in the public school or schools of 
said district may be borne as  follows : Three-fourths of the extra expense 
for a term of six months of every year, as a result of the attendance 
of said children, may be paid out of the State equalizing fund and one- 
fourth out of the county fund, unless otherwise provided. Provided 
further, that  the provisions of this section shall be permissive only, and 
shall not he mandatory." (C. S., 5604) (1919 chap. 301, sec. 1 ;  1927 
chap. 163, sec. 1 ) .  N. C. Code, 1931 (Michie), sec. 5446. B y  Public 
Laws 1927, chap. 163, the provision for payment from an  "equalizing 
fund" replaced a provision for payment from the State "public school 
fund." T h e  last sentence making the section permissive and not manda- 
tory was also added a t  this time. 

The will of Bertral Conrad Humphrey shows that  i t  was her purpose 
to provide for the education of one of the white girl inmates of the  
Odd Fellows' Orphans' Home a t  Goldsboro, N. C., and this intent is 
expressed in terms sufficiently certain that  i t  can be sustained as a 
charitable trust. Candler  v. Board  of Educa t ion ,  181 PIT. C., 444. The 
plaintiff does not question the clear meaning of the will, i n  this respect, 
but only maintains that  i t  cannot be carried out. H e  bases his attack 
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entirely upon the statutes abore mentioned, which provide : that  three- 
fourths of the extra expense of teaching orphan children be paid out of 
the State equalization fund and one-fourth by the county, under which 
the board of education of Wayne County charges no tuition for children 
of the Odd Fellows' Homc for a six months' term. 

When the will of this good woman was executed, 20 May, 1926, tlie 
above statutc provided that "expense of teachiug said children for six 
months in the public school or schools of sahl district shxll be borne as  
follo.rr~s," etc. Under chapter 163, Public Laws 1927, this has been 
cllangcd "ma!/ be borne as follows." Further,  the folloving is in said 
act of 1027 "Provided further, that  the provi~ions of t h ~ s  section shall 
be pcrmissice only, and shall not be mandatory." ( I ta lws  ours.) See 
x. C. Code (Michie), see. 4035(a),  4035(c) ; W h i t s ~ t t  v .  Clapp,  200 
N. C., 647. 

T h e  corl tentio~~ of plaintiff is  too iiarrox, the inteiitioi~ (of the testatrix 
sliould be liberally construed to effectuate the purpose. 'Che purpose is 
clear "I direct that  they use the dividends arid income only therefrom 
for the oducation, through high school of ontl of the whi e gir l  inmates 
of said lioine, and sucli gir l  to be selected by them from time to time aa 
f u ~ i d s  are available for sucli purpose. . . . *I11 the rest, residue and 
remainder of niy property, r ra l  and personal, which I may own or be 
in any way entitled to a t  the time of my  death, I give and bequeath to 
iuy husband, Pau l  C. Humphrey." 

The  fact that  anothcr agency may be tloii~g in  part  v h a t  defendnut 
t ru~ tces  are dirertetl to do, does not relieve the trustees The duty i. 
placcd 011 the trustees of defelidant, not on the Sta te  of Xor th  Carolim. 
The  fact that  tlie State is prrforming this duty does not relieve dt~fend- 
ant  of a positive direction. I t  is  clearly their duty to seleqt the girl and 
pay for lwr tuition for a high school education and her books, ctc. T l m ~  
again, the statute, s u p r a ,  only providcs for six months-now usually the 
high school term is for nine nionths. Suppose the State sliould fail to 
lworide tlic education under the statute, t l ~ c  duty being pc , .~rz i s srrc '  
I s  i t  possible that a Iiarrov eonstruc.tion should be so placoc: on test:\- 
trix's intention, whereby, the special kindly object of her bounty, these 
gir l  inn~ates  of the tl(,fondal~t orplianage, ~voultl be dcprixed of a high 
school cducation? We cannot in construing the will take silch chances. 

,Is to tlit, other col~tention of plaintiff-1111 tlirsc mattc~rs arc largel> 
in the discretion of tlic trustees. IT'ashzngfou 1 1 .  E m e r y ,  3 i  N .  C., 32;  
.57 A\. L. R., 1119. T h e  statute provides that it is  the duty of defendant 
trustees to file account r i t h  tht. clerk of the Superior Court. X .  C. 
Codc, 1931 (Michic), see. 4033. I f  the aho~cl section is not complied 
with, we finil in section 4034 the following: "If the precrding section 
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be ]lot complied n i t h ,  o r  there is  reason to b c l i e ~ e  t h a t  t h e  1~rol)tTty ]lap 
beell misn ia~ iagrd  through negligerice or f raud ,  it  shall be the du ty  of the  
clerk of the Superior  C'ourt to g i r o  notice thereof to the L i t t o r n c y  
General  or solicitor vlio represents the S ta te  i n  the Superior  C'ourt fo r  
tha t  county;  and  i t  shall be h i s  d u t y  to  bring an  action i n  the name of 
the S ta tc  against tile gral~tees ,  exccutors, or trustees of tllc cliaritable 
f u l ~ d ,  calling on them to render  a ful l  a ~ ~ c l  r n i n u t ~  account of thcir pro- 
ccedings i n  relatioll to thc, atlministratioti  of the f u i ~ t l  and the  rxecution 
of tlicj t rust .  T h e  Littorlley-General or solicitor m a y  also, a t  the suggeb- 
tion of two reputable citizens, corilmrnce a n  actioii as  aforesaid; and. 
ill eltlier case, t h e  court m a y  make such order and  decree :IS shall seclll 
1w.t calculatctl to cnfvrce t l i ~  pt~rfornlance of the trust." 

I ' hc  aborc s tatute  proTitles a remedy, and if defendants h a r e  heetl 
tlc,rrlict i ~ i  t l m r  d u t y  the i t a tu te  is  applicable. T h e  plcatli~ig of p la i~ i t i i t  

in  regard to t h e  riolatioiis under  t h e  tcrnls of t h c  will i t  s e e n ~ s  tha t  the  
aboxc statutes a re  applicable u d c r  the facts  and  circu~ris tar ic~q of tlic 
c>ase. F o r  the rcaso11s girmi, the  j u d g r n c ~ ~ t  of the court helow i <  

A \ f f i r ~ n ~ d .  

(Filed 21 Scpternber, 1932. ) 

1. Reforn~a t ion  of Instruments  ,2 a-Instrum~nt  mna. he reformed for 
mutual  mistake o r  mistake indt~ced by fraud. 

The rloctrine of reformation of a written in\trumeut is usually applied 
on13 for n~utunl  mistake of all the parties, or mistake of one induced b: 
tlie fraud of tho other, ant1 extends in its application to the draftsma11 
of the instrument. a mistake usually bring one concerning the contents 
or legal efYt~t of the instrument, and whilr a n~i \ t akc  of la\v simplrcttet 
is not ground for reforruntion, ~f the mictahe c~f la\\- is incluced or accom- 
pnnicd by inequitable conciuct of the other llarty, equity \till usua l l~  
grant the relief, and nhile all varieties of fraud cannot be included in a 
single formular, tllc term is broad cwoug11 to ii~clude any act, omission 
or. concealment in breach of equitable duty. 

2. Exidtmce J d-In action for  reformation of instrument par01 evidence 
is  admissible to  establish n ~ u t u a l  mistake o r  fmud.  

In  an action for reformation of an instrument par01 evidence is ad- 
missible to establish rnutual mistake or mistake on one side induceil hy  
fraud, this being an exception to tlie par01 evidence rule. 
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3. Trial  D a-Where evidencc is conflicting nonsuit is  properly denied. 
In  a suit on a crop lien and chattel mortgage a motion for judgment 

a s  of nonsuit on a cross-bill for reformation of the instrument will be 
denied when the evidence thereon raises inferences favorable to both 
parties, and in this case the evidence of mutual mistake or of mistake 
on one side induced by fraud on the other is held sufficient to be submitted 
to the jury. 

4. Trial  E c-Conflicting instructions as t o  quantum of l m ~ o f  will be 
h r ld  f o r  reversible error. 

The quantum of proof required for the reformation of a written instru- 
ment is  clear, strong and convincing proof, and where the elements of 
this equitable relief are embodied in t ~ o  issues a charge correctly stating 
the quantum of proof on one issue, but upon the other chlrging that there 
must be a prepondernnce of the evidence, will be held for reversible error. 
the instructions tending to confuse the jury a s  to the rule applicable. 

5. Appeal a n d  E r r o r  J o P r r j u d i c i a 1  error  i n  regard to one issue held 
not  rendered harmless by answer to another  issue. 

Where the elements for the equitable relief of reformation a re  sub- 
mitted to the jury in two distinct issues, an error i 3  the charge in 
respect to the quantum of proof on one issue will not Ire held harmless 
because the quantum of proof necessary was correctly stated in the charge 
on the other issue, since, if the issues were synonymous, I he Court cannot 
say which of the conflicting instructions the jury followed, and if the 
issues mere not synonymous, error relating to one of them would Iw 
material and prejudicial. 

APPEAL by plaintiff f r o m  C ' r u t i r n ~ ~ ,  ,I., a t  F!'cbruary 'Term, 1932. of 
NASH. X e w  tr ia l .  

T h i s  is a controversy between t h e  part ies  as  t o  the  pr ior i ty  of liens 
executed by t h e  defendant Horne .  T h e  followilig verdict r r rea l s  t h e  
na ture  of t h e  ac t ion :  

I. D i d  defendant  H o r n e  execute a n d  deliver to def rndant  bank a. 
crop lien a n d  chat tel  mortgage securing $15,000 which was filed f o r  
registration on  6 February ,  19301 Answer :  Yes. 

2. D i d  the  register of deeds of Edgecombe County inadvertent ly fa i l  
to  index said instrument  un t i l  21  Kovember, 1930 d Answer :  Yes. 

3. D i d  plaintiff i n  Apri l ,  1930, a n d  i n  J u l y ,  1930, agree with defelid- 
a n t  H o r n e  to  advance h i m  fertilizer f o r  year  1930 upon  crop liens and 
chattel mortgage t o  be subject to defendant ballk's pr ior  jien of $15,000 
a s  alleged i n  the  answer?  Answer:  Yes. 

4. W a s  a provision subjecting plaintiff's l iens to  the  lien of defelldant 
bank omit ted by  m u t u a l  mistake of H o r n e  and  plaintifF's agent a s  to  
proper registration of the  bank's paper ,  o r  by  such mistake on p a r t  of 
H o r n e  accompanied by  f raudulen t  concealment on par t  of plaintiff's 
agent a s  alleged i n  answer?  Answer : Yes. 
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5 .  What amoul~t  is clue tlefendaiit bank upon its crop lien for agricul- 
tural  advai~ces? Lhs\ver  : $9,962.92. 

6. T h a t  aiilouilt is due defei~daut bailk up011 chattel mortgage up011 
iniplements aud livestock? Answer: $6,900.17. 

7 .  K h a t  aniouiit is t l u ~  plaintiff upou its agricultural lie11 for ad- 
\ allces? -hswer  : $6,779.08. 

S. What aniount is due plwiiitiff upon its chattel mortgage? Ilnswer : 
$4,983.90 with interest from I 5  ,\pril, 1930. 

9. What was alue of the livestock seized and sold by plaintiff! 
a h s w e r  : $1,285.42. 

10. What is anioul~t  of net proceeds of crop held by Planters National 
U a ~ l k  and Trust  Company as stakeholder ! ,Inswer: $9,832.22. 

By coi~scnt the court answered all the issues except the third and 
fourth, which were submitted to the jury. 

I n  the answers filed by Horiie and the S o r t h  Carolina Bank a i d  
Tru5t Co i~~pa l ly  i t  is alleged that  Horne, being indebted to the corporate 
l)laintiff, made an  agreement with i t  in 1930 that the plaintiff would 
furnish him fertilizers of the value of $6,764.20 arid accept his note for 
$11,84S.13, which included the bill for fertilizers and the amount of an 
,r~~tecedr.nt i~~debtedncss, to be secured by a second crop lien and chattel 
~ t~or tgage  on the property doscribed in the plaiutiff's first exhibit, subject 
to R prior agricultural lien and chattel mortgage on the same property 
in favor of thr, Xorth Carolina Bank and Trust  Company, of Rocky 
Xount, ill the sun1 of $15,000. I t  is alleged that the plaintiff's agent 
a d  attoriicy p r e l ~ r e d  the lien and chattel mortgage for signature by 
Horne ant1 that  he iuserted a covcnant that the property therein de- 
scribed was free from encumbrance, and did iiot provide that  the lien 
should be subject to tho prior lien of the North Carolina Bank and 
Trust C'onipa~ly; that upon Horne's objection the plaintiff's agent re- 
l~liecl that lie had omitted this provision because the registration of 
the papers would disclose the priori ty;  that the defendants were con- 
T inced by the certificate of registration written on the paper held by the 
Sor t l i  Carolina Bank and Trust  Company that  the instrument had been 
legally registered but ~scer ta ined in the fall of 1930 that  i t  had not been 
duly indexed; that the plaintiff's agent did not say anything to raise 
a doubt or question in the mind of the defendants as to the reguIarity 
of the  gistr ration, and that  Horne  understood from his remarks that 
the registration lnade the bank's paper a first lien; that  Horne relied 
upon this statenicrit and affixed his signature to the plaintiff's lien 
believing that  i t  was subject to the prior lien of the bank; that  Horne 
c~xecuted and delirered to the plaintiff another lien on his crops drafted 
by the plaintiff's agcnt which contained no provision that  i t  was subject 
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to the lieii lleld by the bank, although Horlie understood that  this paper 
T\ as to be subordinate to tlie lien of the b a l k  in like manner with the 
first. 

It is further allegcd that  the provisioll making the plaintiff's liens 
subject to the lieii of the bank mas oinittcd by tlie draftsman, either 
through a mistake of fact as to the proper registraticn of the bank's 
paper, comnlou to both parties, or through a mistake of fact in the mind 
of Horiie and the illequitable conduct of the p la i i i t i f"~  agent or  the 
tlraftsmaii in not disclosilig t l ~ e  mistake. 

Jutigrnerit for  deferidants arid appeal hy plaintiff upoil assigned error. 

( 'oolcy d? Bone and  James  TV. Grissonz for plaintiff .  
D o n m l  Gilllam, G. X. E'ounfazn and Batt le  cC. Tl'inslou, f o ~  defendanfa.  

Al~aars,  J. The defeildants W. K. Horiie and the North Carolina 
Bank and Trust  Con~paily tleilietl tho ylaint~ff's alleged priority of liens 
and filed a cross-bill praying reformation of the i l~s t ru imnts  under xhich  
tlie plaintiff claims. I t  is not questioned that courts of q u i t y  liaxe juris- 
diction to corrcct nr i t ten  instrumelits u11ic.h have been erroneously 
frailled so that  they shall express tlie real i~~ean i i ig  arid intention of the 
parties; but thc plaintiff t1enit.s that  tlie evidence is suflicient to justify 
tlie reformation of his papers. This  position calls for :In .inspection of 
the record iu tlic light of principles ~ ( l i n i n i s t ~ r e d  in C O L L ~ ~ S  of equitablr 
jurisdiction. 

The doctrine of reformation is usually applicd to cases in uliich there 
lias been mutual  mistake of tlie parties or mistake by oile of the parties 
and fraud by the othcr. This  equity extends to the draf tsnx~u wlio writes 
the agreement. Si l l s  u. Ford, 171 N. 0., 733. 

The phrase "mutual mistake" means a mistake conmion to all the 
parties to a written instrument and usually relates to a mistake con- 
cerning its contents or its legal effect. Eaton on Equity, see. 315; 2 
Story's Equity Jurisprudence (14th ed.), see. 978. I'omcroy defines 
"mistake" as a nieiital condition, conception, or conviction of the under- 
stai~dirig which influerices tlie will and leads to some outward physical 
niai~ifestation. I t  is distillguislied from fraud by the absence of knowl- 
edge and intention. H e  classifies mistakes as those of fact and those of 
law, suggesting that  i t  is sometimes difficult to ascertain whether i n  a 
particular instance the mistake is purely one of law or one of law and 
fact in combination. 2 Pomeroy's Equity Jurisprudence, sec. 539 et seq. 
d mistake of law simpliciter, "pure and simple," is not adequate ground 
for reformation; but if a mistake of law is induced or i~ccompanied by 
inequitable conduct of the other party equity will interpose i ts  aid and 
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administer relief. Ibid., secs. 842, 845. N o  single formula includes all 
varieties of fraud, but the general tern1 is broad enough to include any 
act, omission, or concealment in breach of an  equitable duty;  for in 
equity many acts are deemed fraudulent which in law are not generally 
so considered. 

Of course mistake or fraud may be established by parol evidence on 
the familiar principle that  mistake, fraud, surprise, and accident furiiish 
c,xceptions to the  general rule that  parol eridence is not admissible to 
vary the terms of a written instrument. Lpe v.  Bro fherhood ,  191 S. C.. 
359; G r a y  v. X e z c b o m ,  196 B. C., 770. 

Tested by these principles the evidence offered by the defeiidants a* 
ground f o i  reformatioil i r a s  appropriately submitied to the jury. I t  
tends to show that  before the contract in question was n ~ a d e  Horne  told 
the president of Hubbard and Company that he had giren the bank a 
crop lien for $15,000 to which the plaintiff's lien must be subordinate; 
that  before signing the papers he noticed the omission of this prorision 
and mentioned the fact to the plaintiff's agent; that  the agent knew that 
the lien previously giren to the bank had not been legally registered and 
lulled Horne into a sense of security by saying that the question of 
priority would be determined by the registration of the respective liens; 
that Horne leariied of the defectire registration in the fall of 1930; and 
that he would not have executed the plaintiff's papers had he been in- 
formed of all the facts. 

Unquestionably there is eridence in support of the plaiiitifl's coutell- 
tion that Horne signed the papers with knowledge of all the circuni- 
stances; but as a legal proposition we are concerned only with the 
obrious fact that  different inferences may reasonably be drawn froni 
the testimony-inferences favorable to the plaintiff and others favorablf> 
to the defendants. 111 these circuinstances the plaintiff's motion to dis- 
miss the cross-bill as ill casc of nonsuit was properly denied. Wavehousp 
C'o. v. O z m e n t ,  132 S. C., 839; King v. Hobbs ,  139 N .  C., 170; Hank  
r q .  Redwine ,  171 N .  C., 559; H u n t e r  v. Sherron ,  176 S. C., 226. 

We are of opinion, however, that in his instructions the trial judge 
made ari error which was prejudicial to the plaintiff. Only the third and 
fourth issues were submitted to the jury, and these mere intended to 
embrace the elements which enter into the doctrine of reformation. I t  
is a settled principle that all the essential elements must be proved by 
evidence which is clear, strong, and conrincing. A bare preponderance 
of eridence is  not enough. Ely u. E a r l y ,  94 F. C., 1 ;  Riny v. Hobbs ,  
supra;  Cedar W o r k s  21. L u m b e r  Co., 168 N. C., 391; Lloyd v. ,Speigl:t. 
195 N .  C., 179. Whether the evidence is  of this character is a matter  
to be determined by the jury. .Ireher v. McClure ,  166 S. C., 140: 
S i l l s  v. Ford ,  supra.  
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The elements of equitable relief, instead of being enibodied i11 a 
single issue, were separated into parts anti submitted in two distillcat 
issues. Let us concede that  with reference to the fourth issue the court 
correctly stated the quantum of proof: was it correctly stated ill refer- 
ence to the t h i r d ?  As to the latter the court gave this instruction: "If 
the dcfendalits have satisfied you by the greater weight of the evidence 
that  there was such an  agreement, then i t  would be your duty to ailsww 
the first ( third) issue yes." The  plaintiff excepted for the assigned 
reason that  the proof must h a w  been, as on the foui.tti issue, clear. 
cogent, and convincing. 

The defendants say that  the error, if any, was Iiarmless, that  the tliircl 
issue is formal and was intended merely to give the background of the 
case, and, illdeed, tha t  it may be disregarded because all essential el(,- 
nieiits are contained in the fourth issue. I f  the third issue had bee11 
onlittccl this  argument would have been more persuasire. The  "agree- 
ment" in the third issue and the "prorision" in the fourth are not 
iiecrssarily synonymous. I f  they are, the instructions on the two issues 
are inconsistent. Which of them did the jury follow? I f  they are not 
synonymous, the fourth issue cannot be treated as a mere i l lun~ination 
of the third. The agreement must hare  been establishctl as a necessary 
element of relief before a "provision" based upon the agreement could 
be made a part  of the written instrument. 

Fo r  error in the charge the plaintiff is entitled to a lmv tr ial  on the 
tllird and fourth issues only, the others having been al~sweretl by corl- 
sent. Benton  c. Collins, 125 N. C., 83;  I ~ r n h i ~ ~  C o m p a n y  I . .  Hranrl, ,  
158 N. C., 251. 

New trial. 
- - -. -- - - 

STATE V. ELIZABETH HARREI.1,. 

(Filed 21 September, 1932.) 

1. Municipal Corporations II cl-Ordinance relating to dogs held valid 
exercise of police power. 

An ordinance of a city providing that a c'ertain species of dog, o r  dogs 
of vicious tendencies shall be muzzled by the owners o r  kept upon the 
premises or not permitted to run a t  large within the corporate limits 
falls within the police powers of the city regarding the safety and health 
of its citizens, and is a valid abrogation of the rights of the owners in 
property of this character. 

2. Municipal Corporations H e-Evidence of violation of city ordinance 
held sufficient to orermle motion of nonsuit. 

Evidence tending to show that a certain dog was owned by the defend- 
ant and that it had attacked and bitten several persons ~:o the knowledge 
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of the owner, including an attack upon the child of the prosecutrix, is 
sufficient to resist a motion as of nonsuit in an action under an ordinance 
of a city prohibiting vicious dogs to run at large within the city limits 
without being muzzled. 

3. Criminal Law I h: L -eight of evidence in criminal action is for 
jury and on appeal only matters of law or legal inference may be 
reviewed. 

The competency, admissibility and sufficiency of the evidence in a 
criminal action is for the court, the weight, effect and credibility is for 
the jury, and on appeal the Supreme Court can review only matters of 
law or legal inference. Constitution, Art. IV,  sec. 8. 

4. Criminal Law 11 d-Where charge does not appear in record it is 
presumed correct. 

When the charge of the judge of the Superior Court is not made to 
appear in the record on appeal the presumption is that the court correctly 
charged the law arising on the evidence. 

 PEAL by defendant from Grady, J., and a jury, a t  March Telbn1, 
1932, of VAXCE. KO error. 

Upon the following warrant, the defendant was tried in the city of 
Henderson Municipal Cour t :  "That a t  and in said county, and in the 
city of Henderson (or within one mile thereof), on or about 22 June,  
1931, Miss Elizabeth Harrel l  did unlawfully and wilfully allow a vicious 
and dangerous dog to run  a t  large, said vicious and dangerous dog did 
attack Margaret Brinkley on Harrel l  Street in the city of Henderson. 
And did unlawfully and wilfully, suffer and permit a ricious and 
dangerous dog known to the said Elizabeth Harrel l  to be of vicious and 
dangerous tendency to  be a t  large within the city of Henderson without 
being muzzled, in violation of the ordinance of the city of Henderson, 
and against the form of the statute in such cases made and provided, 
and contrary to law and against the peace and dignity of the State." 

The record discloses: "Warrant returned 25 June,  1931, executed, and 
the following proceedings had : defendant appearing in person and plead- 
ing not guilty. After hearing the evidence, and i t  appearing to the court 
that the defendant is guilty, i t  is considered and adjudged by the court 
that  defendant, Elizabeth Harrell,  pay a fine of $5.00 and the costs of 
this action, viz. : $12.50. Notice of appeal was duly given. Appeal bond 
fixed a t  $25.00 for her appearance a t  the next term of Vance Superior 
Court to answer said charge. This 25 June,  1931. Irvine B. Watkins, 
Mayor." 

The defendant was tried before the Hon. Henry  A. Grady, judge, 
and a jury, a t  the March Term, 1932, of the Superior Court of Vance 
County, upon an  appeal from the mayor's court of the city of Hender- 
son. The defendant was charged with a violation of ordinances of the 
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rity of Henderson in  respect to vicious and dangerous dogs. The jury 
returned a verdict of guilty. The  sentence of the court was:  LiJudgmeiit 
~uspc.~idecl upon payment of costs." The defei~dant made several excep- 
tiolis ant1 assigi~rneuts of error and appealed to the Suyrcmc. Court-the 
itmtt4nl oiles nil1 be considered in  the opinion. 

The evidence was to the effect that  Margaret Brinkley, a young girl 
about 16  years of age, lived ill the city of Henderson, X. C., across the 
strert froin defendalit. That  011 22 June ,  1931, she started across the 
street. "L\fter 1 got on the curbing a dug came f r o m  X ~ s s  Harrell'h 
! /aid,  and was barking and carrying on so, it  almost scared me  to death 
Thc  clog that  rau  out of 1it.r yard oli that day ~rus  a w k i f e  dog w i t h  
sol~te  ~ I Y I W I Z ,  spofs, I think. I t  was a middle size dog. The dog did not 
bite nit.. 1 tried to get back to my porch. illr. Capps v a s  on the porch 
across tlie street, and liollered to the dog and waved his cane and fright- 
ened the dog. The  dog went on down the street. . . . At different 
times I have seen a t  least tn.elvr dogs in  her yard. I don't know what 
kind of dogs they were." 

J .  D. Capps testified, ill p a r t :  "I hollered a t  the dog and he went 
away. 1 do not think the dog liad on a muzzle. 1 h a ~ e  seen f h i s  dog 
c c t  111 iss I l u i ~ e l l ' s ,  but have not seen h im since that  day." 

Helen Wells, testified, i n  pa r t :  "A. I could not say to bcl exact. but 
1 noultl say 10, 12 or rnaybe 15 dogs. I know f h a f  J f i u  f larreli 's dogs 
h i f  me a ~ z d  bit 7ny lit t le l)o?y. The  dog that bit me \ \as a white dog, 
and looked like it \\as part  bull dog. Whcn the dog bit me 1 was right 
by Central School, 0x1 nly way home. 1: could ]lot say what day or 
month it was, but i t  was in  warn1 weather; it  was last summer. The  dog 
only stuck his teeth in  me one time, but tor? my uniform and hose off 
of me. Two dogs jumped on me, and as well as I call remember, the 
\rhitr dog had a long tail antl the bull dog had a short tail. The  bull 
dug had brown spots. I ~ u z o  one of X i s s  ~~~~~rell's dogrs bite my l i t t l p  
hoy  right in front of X r s .  Br/ i&lcy 's  h o u w .  Tlint dog was not muzzled 
nlid tlie dogs tha t  attacked me were not muzzled. Shag and one of the 
same dogs that attacked me attacked my child. Shag is -ust  an ordinary 
l)lncak, shaggy dog. My boy xw:ts bit before I was." I t  is atlmittcd that  
the matter testified to by this witriess ne re  brought up  ill a former trial 
\\llcrein the defenclant was prosecuted under the same ordinance, and 
that there \ \as a coiivictioii antl no appeal. 

E. T.  Slic$ierd. testified, i11 part  : "As v e  nere  going to Mr. Brink- 
1 ~ ~ ' s  fhis whi te  and b ~ o ~ r w  dog rali across the street, and I ran  up on 
tlie porch. Miss Brinkley said it was tlic same dog that  ran aftcr her. 
. . . The  dog was loose in the strect without n muzzlt . . . . The  
(lop cnmcr from hlisc: Harrell's yard." 
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Maj-or I rv ine  B. Watkins, testified, in pa r t :  "Miss Harrel l  has 
talked to me so many times about this matter I could not give her exact 
language. In  these concersations she has admit ted tha t  the dog that 
attacked Mias Br ink ley  was the same one f h a f  attacked iVrs. Wel l s  and 
her child. At first she denied the ownership of the white dog, and then 
said she had owned him six months, and had taken him to a doctor 
ill Raleigh, and that  now she had disposed of him. I asked her what 
right she had to dispose of him, and she disposed of him after he bit 
this child. T l ~ a t  was the white  dog." 

The defendaiit testified, her testimony was negative, in regard to 
what she told Mayor Watkins. "I do not think I told Mayor Watkins 
that it was the same dog that  bit Mrs. Wells and her child." The 
record discloses that  the defendant's general reputation is good. 

Br i t t  Grissom testified, in pa r t :  "I did live on Harrel l  Street, one 
house between Miss Harrell's house and mine. . . . Q. Tell what 
you know about two dogs of Miss Harrell's and your children in May 
or J u n e  of last yea r?  A. I was a t  breakfast one morning, and my chil- 
tlreu were playing in the yard. Two dogs came over and tried to attack 
~hen i .  One was u white  dog w i t h  one or two brown spots, and another 
dog. The children ran u p  in the porch and I ran  out in the yard and 
ran them off. I went back to finish eating my breakfast and the dogs 
~ t a r t e d  back again. The  children were screaming, and I ~vould have shot 
the dog but there was someone in front and I was afraid I would shoot 
them instead of the dog. I had some conversation with Miss Harrel l  
about the dogs before Miss Brinkley was attacked. I saw the white  
dog w i t h  the spots o n  the street practically ezery day.  They ran  a t  
large u p  until we had the hearing in the magistrate's court. T h e  dogs 
were not muzzled w h e n  they  r a n  at large." 

H. B. Harris ,  testified, i n  pa r t :  "I saw the dog that  ran  a f t e r  Jliso 
R~inl , - ley;  it was a dog that  ilf iss Harrell claimed, one that  was called 
her dog. T h e  dog that  b i f  the W e l l s  child was the same dog that  ran  
uf ter  the Br ink ley  girl. I did not see the dog that  bit Mrs. Wells. I 
m u s  this  same dog o n  the street three or four t imes a f ter  the Wel l s  child 
Icaa bit .  When I saw the dog he was in Miss Harrell's yard, or on the 
sidewalk not f a r  from the house. H e  did not haze a muzzle  on." 

Attorney-General R r u m m i t t  and Assistant Attorney-General Seawell 
for t h e  State .  

H .  B. Harrell,  Jr. ,  for defendant. 

CLARKSON, J. At the close of the State's evidence and a t  the close of 
all the evidence, the defendant made motions for judgment of nonsuit. 
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C. S., 4643. The  court below overruled these motio~is, and ill this v e  
can see no error. These mere the only material cxceptions and aqsigil- 
ments of error. 

The defendant was tried and convicted 011 the following tno  ortli- 
ilances of the city of Henderson, N. C. :  

"Chapter ?-Dogs: Sec. 68. I f  the owner of ally ricious or tlai~ger- 
ous dog shall allow the same to r u n  a t  l a r g ~ ,  he  shall pay a penalty of 
fifty dollars. 

Section 69. Tha t  it shall be u~i lawful  for any person 1 0  suffer or per- 
mit a bulldog, bull-terrier or other dog of known or vicious tendencies, 
to be a t  large within the city without being muzzled. I n  addition to 
the penalty provided by the ordinance for riolatioii of this ordinance, 
i t  shall be the duty of the police to seize and impound any such dog 
found a t  large without a muzzle, and unless it be claimed arid impound- 
ing fee of one dollar be paid within three days for the policeman making 
such seizure, such dog shall be killed." 

I n  5'. v. Abernethy, 190 N. C., a t  p. 7'71, w e  find: " I t  is provided 
by C. S., 41'74, tha t  if any person shall violate an  ordinance of a city 
or town, he shall be guilty of a misdemeanor, and shall be fined not 
cxcecding fifty dollars, or imprisoned not exceeding thir ty days. I t  is  
this statute which makes the violation of the present ordinance a misde- 
meanor, and not the ordinance itself. 8. v. Taylor, 133 N. C., 756." 

The  brief of the defendant says: "Both of the foregoing sections 
were introduced in evidence by the State in this action, and said sectioiib 
were admitted to be valid town ordinances by the defendant through her 
counsel." 

The U. S. Supreme Court, in Sentell v. ,Yew Orleans & C. R. Co., 
166 U. S., see. 701, a t  p. 1170-1, has this to say about dogs: While the 
higher breeds rank among the noblest representatives of the animal king- 
dom, and are justly esteemed for their intelligence, sagacity, fidelity, 
watchfulness, affection and above all, for their natural  sompanionship, 
with man, others are afflicted with such serious infirmities of temper as 
to be little better than a public nuisance. All a re  more or less subject to 
attacks of hydrophobic madness. . . . Acting upon the principle 
that  there is  but a qualified property in  them, and that, while private 
interests require that  the valuable one shall be protected, public interests 
demand that  the worthless shall be exterminated, they have, from time 
immemorial, been considered as holding their lives a t  :he will of the 
legislature, and properly falling within the police powers of the several 
states." Bugai v. Rickert, 242 N .  W. Rep. (Mich.), 774. 19 R. C. L., 
p. 822, see. 126; 8 A. L. R., p. 74;  Mowery 21. Salisbury, 82 N.  C., 175; 
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5'. L'. C'li f ton, 152 N. C., 800, cited a d  annotated in 28 L. R. A. (S. P.). 
1). 673; see S, c .  Smith, 156 N. C., 628. 

I n  Vol. 3 (2d ed.), see. 1004, McQuillau on Muriicipal Corporatiws, 
is foulid, the law in regard to the Regulation of Dogs, as follows: "To 
safeguard and promote the public health, safety and convenience m u ~ ~ i c i -  
pal power to regulate the keeping and licensing of dogs within the cor- 
porate area is generally recognized. Accordingly ordinances regulating 
dogs and requiriiig them to be registered and licensed, and a t  tirneb 
muzzled and prevented from going a t  large, a re  within the police powers 
usually conferred upon the local corporation. Such ordinances arc  
authorized by virtue of general powers and the usual general welfare 
clause. Thus power to protect life, health and property authorizes all 
ordinance requiriug owners of dogs, under penalty, to muzzle theni, or 
keep them 011 their own premises, and directing the marshal to kill all 
dogs found running a t  large. ,111 ordinance authorizing the mayor, 
whellever he may apprehend danger of the existence or spread of hydro- 
phobia to issue a proclamation requiring all owners of dogs to confine 
or muzzle them is not invalid as a delegation of legislative power to an 
tlsecutive officer." Under this law it was ul~questionably legal for the 

" - 
good dog "Tray" to be chastised for being in the company of the had dog 
('Tiger." 

Whatever may be one's individual view in  regard to dogs, the law ih 
well settled, as conceded by defendant. The  sole qucstion then-was thew 
cliough evidence to be submitted to the jury that  the dog ill questiou 
belonged to defendant and was a bad dog in the purview of the ordi- 
mnce ? We think so. 

The  competency, admissibility a i d  sufficiency of the evidence is for 
the court to determine; the weight, effect and credibility is for  the jury. 

"The Supreme Court shall have jurisdiction to review, upon appeal, 
ally decision of the courts below, up011 any matter of law or legal ill- 
fereuce," etc. Const., of N. C., Art. IV, sec. 8. 

On motion to dismiss or judgment of nonsuit, the evideiicc is to be 
taken in the light most favorable to the State, and it is entitled to the 
benefit of every reasonable intendment upon the evidence a d  every 
reasonable inference to be drawn therefrom. 

The accusations against defendant were (1)  that deferldallt did 011 or 
about 22 June, 1931, unlawfully and wilfully allow a vicious (or)  and 
clangerous dog to run  a t  large: (2)  did suffer and permit a vicious (or)  
and dangerous dog, known to  the said defendant to be of a vicious and 
dangerous tendency to be a t  large within the city of Henderson, without 
being muzzled. The  evidence to  sustain both the accusations, set forth 
above, was plenary to have been submitted to  the jury-(1) the identity 
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of the dog; ( 2 )  the ownership in defendant; ( 3 )  the same dog that  
had hitten JIrs .  F e l l s  and boy, i ~ d i c a t i n g  that the dog waq vicious or 
dangerous; (4)  the dog was off defendant's premiws and a t  large; ( 5 )  
the dog was not muzzled. 

The charge of the court below is not ill tlic record, the prc~suinptiu~i 
i s  that  the charge of the court was correct and the court below propcrl? 
applied the law applicable to the ftrcts ill the case. It is for the jury, and 
not for us, to pass on thc cride~icc. The j u ~ y  has found defendant guilty, 
i n  law we find 

S o  error. 

W. L. PEACOCK v. ATLANTIC COAST LINE RAILROAD COMPANY ASD 

HENRY MOPE. 

(Filed 21 September, 1932.) 

Ejectment C b--Where party does not claim under ex(ception in deed 
rule that claimant must show claim is nithin eaccxption does not 
apply. 

In an action to recover lands the plaintiff introduced evidence of 111s 
title by deed containing an exception in favor of the defendant, but 
offered no evidence that the defendant's use of the lanc was not within 
the exception, and the defendant introduced no evidence: Held, a judp- 
ment of nonsuit nas  properly entered, the burden being upon the plaintiB 
to prow that the possession of the defendant was wrongful, and the rule 
that a party claiming under an exception in a deed has the burden of 
proving that his claim is within the exception does not apply, there being 
nothing to show that the defendant was claiming under the exception. 

APPEAL by plaintiff from Harris, b., at  J anua ry  'Perm, 1932, of 
Waum.  Affirmed. 

From judgment dismissing this action as of nonsuit, the plaintiff ap- 
pealed to the  Supreme Court. 

J. Paison Thomson, James N .  Smith  and Hugh Brown Campbell f o ~  
plaintiff. 

W .  B. R. Guion and Diclcinson & Freeman for defentianfs. 

PER CURIAM. The  evidence offered by the plaintiff a t  \;he tr ial  of this 
action tends to show that  the land described in  the complaint was con- 
veyed to plaintiff by a deed containing the following language : 

"Excepting from the operation of this deed all rights of the Atlantic 
Coast Line Railroad in  and to the southern portion of said property." 

Plaintiff offered no evidence tending to show the nature, character or 
extent of the rights of the defendant, Atlantic Coast Line Railroad 
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Company in and to the land in controrersy, or that  the defendants were 
claiming under the exception in his deed. 

The principle that  the burden of proof is on one claiming under an 
exception in a deed or grant to show that  his claim comes within the 
exception (Lafoon v. K e r n e r ,  138 N. C., 281, 50 S. E., 654), is not 
applicable in the instant case, for  the reason that  it does not appear 
that  the defendants are claiming under the exception. The  burden was 
upon the plaintiff and not upon the defendants to offer evidence tending 
to show that  the possession of the defendants was not within their rights. 
I n  the absence of such eridence, there was no error i n  the judgment dis- 
missing the action as of nonsuit. The  judgment is 

Affirmed. 

ARTHUR ROGERS v. J. E. BANZET, JR., GUARDIAS, ET AL. 

(Filed 21 September, 1932.) 

Trusts A b-In suit to impress property with resulting trust complaint 
alleging loan but not setting forth trust held not demurrable. 

In a suit to impress a resulting trust upon lands and to recover an 
amount due, a demurrer interposed on the ground that while a loan was 
alleged the complaint did not set forth the trust is properly overruled 
upon the facts admitted by the demurrer. 

APPEAL by certain defendants from X o o ~ e ,  Spec ia l  J u d g e ,  at  J anua ry  
Term, 1932, of WARRES. 

P o l k  & Gibbs for appel lants .  
P e r r y  & K i f t r e l l  f o r  appel lee .  

PER CURIAIII. The purpose of the action is to impress a resulting trust 
upon certain property and to recover an amount alleged to be due the 
plaintiff. The  appellants demurred to the complaint on the ground that  
it does not state facts sufficient to constitute a cause of action, since i t  
states a loan but does not set forth a trust upon the land or its proceeds. 
The court overruled the demurrer. 

The  allegations in the complaint, which the appellants admit by filing 
the demurrer, precludes dismissal of the action. Judgment 

Affirmed. 
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I,. B. SMITH, AD>IIAI~TI~ATOK OF PAUL SMITH, V. O. P. IVZATTHEWS. 

(Filed 21 September, 1932.) 

Appeal and  Error .1 d-dppcal f rom order  setting aside the verdict i n  
t h e  court's discretion will be dismissed as premature. 

An appeal before final judgment which a n  appeal f'rom the final judg- 
ment would include and protect is premature and will be dismissed. 

L 1 ~ ' ~ ~ ~ ~  by defe idan t  f r o m  Harris,  J., a t  J u n e  Term,  1932, of WATAE. 
-1ppeal tlisinissetl. 

C h a ~ ~ l e s  1'. Guylo?. and James  J .  H a t c h  for appe l lan t .  
IIicXYnson d: F r e e m a n  for appellee. 

Pan Cr R I A A ~ .  T h i s  is  a n  action to recover damages f o r  wrongful  death 
r:iuscd by alleged negligence of the  defendant. T h e  issues of negligence, 
contr ibutory negligence, a n d  damages were answcred i n  favor  of the 
plaintiff.  T h e  court as  a mat te r  of discretion set aside th2 verdict as  to  
damages. T h e  defendant appealed. 

"A premature  appeal  is one which is  taken before final judg~nei i t ,  o r  
upon a n  order  affecting a substant ial  r igh t  ~ i h i c h  could be protected 
1)y ail appeal  f r o m  a final judgment." 3IcIntosh's Prac t ice  & Procedure,  
see. 676(7).  T h e  present appea l  is premature  and  will be dismissecl. 
C h a m b ~ r s  1.. R. R., 172 N. C., 655; Joyner  u.  R ~ f l ~ c f o r  Po . ,  I f 6  X. C.,  
274; 2'homa.s v. C a r t e w f ,  IS0 N.  C., 109. 

Alppea l  dismissed. 

.JOSEPH 11. TATLOII v. ATJANTIC COAST LINE HAILRO.iD COMPANY. 

(Filed 21 September, 1932.) 

Master and Servant C I+UTrench furnished employee held simple tool 
not requiring inspection by employer. 

A wrench furnished a n  employee is a simple tool requiring no inspec- 
tion by the employer while in the employee's use and possession, and in  
the latter's action to recover damages for a personal injury alleged to 
hare been caused by a defect therein he must introduce evidence tending 
to show that the defect existed a t  the time the wrench was given him by 
the employer or that the employer had notic-e of the defwt prior to the 
injury. 

APPEAL by plaintiff f rom Cranmer,  J., a t  F e b r u a r y  Term,  1932, of 
;\'ASH. Affirmed. 
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This  is an  action to recover damages for personal injuries sustained 
by plaintiff while at work as  an employee of defendant. I t  is alleged 
in  the complaint that the injuries were caused by the negligence of the 
defendant with respect to the wrench furnished by the defendant, and 
used by the plaintiff i n  his work as  a pipefitter. 

From judgment dismissing the action, as of nonsuit, a t  the close of the 
evidence, plaintiff appealed to the Supreme Court. 

Cooley & Bone and J .  W .  Keel for plaintiff. 
Thomas  m7. Davis and Spruill & Spruill for defendant. 

PER CURIAM. I n  the absence of evidence tending to show that  the de- 
fendant was negligent with respect to the wrench furnished by the 
defendant and used by the plaintiff i n  his work, as an  employee of the 
defendant, there was no error i n  the judgment dismissing the action as 
of nonsuit. C. S., 567. 

There was no evidence tending to show that  the wrench was defective 
a t  the time it was furnished by the defendant to the plaintiff; nor was 
there evidence tending to  show that  defendant had notice, prior to 
the time plaintiff was injured, while using the wrench in  his  work, that  
the wrench had become defective as the result of its continued use by the 
plaintiff. The  wrench was a simple tool, and was in  the continuous 
possession of the plaintiff from the time i t  was furnished to him by the 
defendant to the date of the injuries. The defendant owed no duty to 
plaintiff to inspect the wrench. Mercer v. R. R., 154 N. C., 399, 70 
S. E., 742. The judgment is supported by Clement z;. Cannon Mills, 
198 N .  C., 43, 150 S. E., 630, and is 

Affirmed. 

H. G .  McNEILL v. SIDNEY THOMAS, ADMINISTRATOB OF W. J. MASON, 
DECEASED, AND A. A. McDONALD, TRUSTEE. 

(Filed 28 September, 1932.) 

1. Pleadings D d-Demurrer to the  complaint for failure to state a cause 
of action may be interposed at any time. 

A demurrer ore tenus on the ground that the complaint fails to state 
a cause of action may be made a t  any stage of the trial, and an answer 
does not waive such demurrer. 

2. Actions B f-Purpose of this action was for recovery of usury and not 
for cancellation o r  rescission of instrument. 

Where a complaint alleges that the plaintiff borrowed a certain sum 
from the defendant which was secured by a mortgage, and that unknown 
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to tlie plaintiff the amount of the note when it was executed was raised 
to a sum much larger than tlle amount loaned, and t h ~ t  later the de- 
fendant forced him to execute a renewal note in a still larger amount for 
the purpose of e ~ a d i n g  the usury lans,  aucl seeks to restrain foreciosurcL 
for usury, and the sale is enjoined upon condition that the plaintiff pay a 
cbertain sum, and upon failure of tlie pla~ntiff to maE.e payment the 
mortgage is foreclosed, and thereupon the plaintiff files a o  amended com- 
ylaiut nllcging the foreclosure and sale uf the property for the amount 
of the renenal note and seeks to recover double the amount brought b) 
the propcrty in excess of the principal sum alleged: Held, the action is to  
lecover for usury charged and paid and is not for the cancellation or 
rfscission of the instrument, and a demurrer on the ground that the 
coiuylaint did not allege fraud or mistake is properly overruled. 

3. Usury C a-Complaint i n  this case held to have suficiently alleged 
cause of action t o  recover usury charged a n d  paid. 
h coml~laint alleging a loan in a certain amount and the execution of a 

note secured by a mortgage in an amouut greatly exceeding the sum of 
the loan n i t h  the legal rate of interest, and that the mortgage had been 
foreclosed and bought in by the lender for the amount elf the note, and 
seeking to rccovcr twice the amount brought by the propcrty in excess of 
the principal amount of the loan, sufkiciently aileges a cause of action to 
recover tnice the amount of usury charged and paid, :md a demurrer 
t h e ~ e t o  is bad. 

4. Money Received B a-Held: issues submitted by agreement of parties 
constituted action for  money had a n d  received. 

\There in an action to recover tnice the amount of usury charged aucl 
p:iid the parties agree that only two issues Ile submitted to the jury, one 
ils to the amount of tlie plaintiff's indebtedness to the defendant and the 
othrr as  to the value of the land foreclosed under a mortgage given as 
seculity : Iicld,  the action by this agreement is transflmned into antl 
treated as  an action for an accouuting for money had snd received for 
tlie use of tlie l~laintiff, and the defendant's demurrer ore tenus on the 
ground that 3 cause of action was not stated is properly overruled. 

3. Evidence D e-Communication between attorney a n d  client are priv- 
ileged a n d  incompetent i n  action against client. 

Where a trustee for the lender of money secured by mc~rtgage on lands 
has actfd as the attorney for the lender, transactions and communica- 
tions between them are strictly confidential, and testimony by the attorney 
c~f a statement of the lender amounting to an admission of a charge of 
usury by tlic lender is incompetent in an action by tlle borrower to recover 
for usury charged and paid, and its admission constitutes reversible error. 

LIPPEAL by defendant  Thomas,  administrator ,  f r o m  Hawis,  J . ,  at  
F e b r u a r y  Term, 1932, of HARKETT. 

The plaintiff filed two complaints. I n  the first he a lbged  t h a t  on 3 
December, 1926, h e  and  h i s  wife executed antl delivered tl3 W. J. Mason 

their  promissory note i n  the  s u m  of $2,200 with interest a t  the  r a t e  of 

6 per  cent, and  to secure the debt executed to W. P. Byrd ,  trustee, a 
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MCNFJLL 2). THOMAS. 

deed of trust conveying 25 acres of land which is one-half of a 50-acre 
tract hereafter described; that  the papers were given for borrowed 
money, the plaintiff having received only $2,000 and har ing  been charged 
$200 in excess of the legal rate of interest. H e  alleged that  on 2 
February, 1928, he and his  wife executed to W. J. Mason their promis- 
sory note for $3,212 with interest at 6 per ceiit, and to secure the uote 
executed a deed of trust to -1. -1. McDonald, trustee, conveying two 
tracts of land, one containing 128 acres and the other the 50 acres re- 
ferred to above, subject t o  a mortgage of $4,900 held by thc Federal 
Land Bank ;  that  the last named note and deed of trust were give11 n~ 
additional security for the note of $2,000, and tliat the plaintiff received 
I IO  other money or consideration; that  on 6 January ,  1929, with Mason's 
consent and after the release of his lien, the plaintiff and his wife con- 
veyed the tract of 126 acres to Mollie D. Gardner, who agreed v i t h  the 
plaintiff and Mason to assume payment of the debt due the Federal 
Land Bank, nnd N a s o ~ i  agreed that lie would not for~closc  his deed of 
trust until the debt due the Land Uaiik was paid. I t  was further alleged 
that the plaintiff tendered the trustees $2,000 with interest ill l~ayment 
of the two notes and that they refused to accept this sum, -\\hereupo~l 
the trustee McDoi~ald adrcrtised the 60-acre tract for sale. The plaiiitift 
prayed that a restraini~rg order be issued alrd that thc tlccds of trust 
hc discharged upon payment of $2,000 with iutcrest. 

The admillistrator filed an ailswer clenyiiig thc material nllvgatior~.; 
in the conlplaint anti alleged tliat the release of the 126-acrr tract was ill 
consideration of acquiring a first lie11 on the tract of 50 acres. H e  asked 
tliat the plaintiff's action be dismissed. and that the trust bc foreclosed. 

Admitting an indebtechiess of $2,000 with interest from 3 Deccmher. 
1928, the plaintiff applicd to a judge of the Superior Court for a re- 
straining order. The court atljudged that  the plaintiff pay this amount 
to the defendant on or before 1 February, 1931, and in the event of his 
failure to do so that the restraining order be dissolved. 

The plaintiff failed to make payment, the land was sold pending the 
action, and the plaintiff filed an amended complaint in which lie allegcd : 

1. That  the deed of trust had been foreclosed. 
2. That  the consideration of the notes was $2,000 loaned the plaintiff 

by W. J. Mason; that  to this sum was added $2.00; that the note for 
$3,212 was a renewal of the first note; and that  Mason required him to 
sign the renewal note, and charged $1,212 as a bonus. 

3. That  the renewal note was framed for the purpose of e~ad i l lg  the 
law of usury. 

4. That  Thomas as adnlinistrator and A. A. McDonald, as trustec. 
sold the property a t  the price of $3,212, and refused to account to the 
plaintiff for the usury charged and collected. 
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5. That  the plaintiff should recover $2,424 with iiitwest frorn 13  
May, 1931, and that  the defendant has forfeited all interest on the 
original debt. 

The administrator filed an  answer denying these allegations. 
The defendant Thomas testified that  he caused the land to be sold 

under the power in the deed of trust to McDonald and bought i t  in a t  
$3,200 for the benefit of the estate, took a deed for the land, and had 
since tried to sell it, but without success. 

At the close of the plaintiff's eviderice it was agreed between the 
parties that  tlie plaintiff would withdraw all allegations of usury against 
the defendant as set out in the complaint and that  the case should be 
tried upon the following issues: 

1. I n  what amount was H. G. McNeill indebted to W J. Mason a t  
the time of tlie sale on 21 April,  1931 ? Answer : $2,000. 

2. Wha t  was a fa i r  market value of the land describe([ in the coni- 
plaint on 21 April,  19311 Answer : $3,500. 

I t  was agreed that  judgment should be rendered upou the jury's an- 
swer to these two issues, the parties stating that  since i t  is a matter 
against an  estate and one that  should be settled, they wanted the case 
tried upon these issues, arid waived all contentions rxcept such as could 
be tried upon the issues submitted. 

Upon the verdict judgmei~t was given the plaintii?' for $1,114.30 with 
interest from 21 .lpril, 1931, and costs. The defendant excepted and 
appealed. 

TT'. 1'. H?yrd and I i .  R. Hoyle f o ~  a p p e l l a ~ ~ f .  
J .  R. l l o o d  and Charles Ross  for appellee. 

, l n a m ,  J. The actiou is prosecuted agaiilst the defendant Thomas, 
adininistrator. H e  caused the land to be sold and holds i t  i n  trust under 
tlie deed executed by A. A. McDonald as trustee. Xotwithstanding his 
aiiswers to the two con~plaints  the defendant filed a formal demurrer, 
and on the argument here demurred ore tenus, on the g roun l  that  neither 
the original iior tlie amended complaint states a cause of action. The  
ansners do not waive the demurrer w e  tenus; a party may demur at 
any stage of the tr ial  for failure to allege a cause of actioli. Cole c. 
Il'agner, 197 N .  C., 692;  I iey c. ('hair Co., 199 K. C., 704. 

The  defendant first insists that  the action is  ostensib1:r founded on 
fraud or mutual mistake and that  the allegations in the complaint with 
respect to either of these causes is fatally defwtive. I f  this position is 
maintainable tlie demurrer should be sustained, for unless the facts 
relied on to constitute fraud or mistake are distinctly alleged the courts 
cannot grant  relief. Colt c. Kimball, 190 S. C., 169;  Tzill 1 % .  Barziey, 
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197 N. C., 329. But  i t  is perfectly obvious that  the defendant's position 
is not supported by the facts. The plaintiff does not seek relief by the 
reformation or the rescission of the deeds of trust, and for this reason 
he did not allege mistake or fraud as the basis of h is  action. True,  in 
the original complaint he did aver his ignorance of the fact that  the 
amount set out i n  the second note had been raised from $2,200 to $3,212; 
but this is not a definite allegation either of fraud or of mutual mistake. 
Furthermore, the amended complaint contains an allegation that  W. J. 
Mason required the plaintiff to execute the second note in the sum of 
$3,212, although the amount actually loaned the plaintiff was only 
$2,000. According to the first complaint the purpose of the action as 
constituted was to restrain a sale of the mortgaged property for usury;  
but after the property had been sold the plaintiff filed an amended com- 
plaint praying that  he recover double the usury charged and paid. 

The  second cause of demurrer is that  neither complaint states an 
action for usury. We do not agree, because on this point the amended 
complaint is specific: for $2,000 the plaintiff was charged $3,212. The 
circumstances are adequately minute and the allegations are sufficiently 
distinct. Churchill v. Turnage, 122 N. C., 426. 

There is still another reason for overruling the demurrer. When the 
plaintiff rested his case the parties stipulated that  all allegations of 
usury should be withdrawn and that  the controrersy should be heard 
and determined upon the two issues heretofore set out-the amount of 
the plaintiff's indebtedness and the market value of the land held by 
the defendant. The  action was thus transfornied into and treated as an 
action for an accouiiting as upon allegations for money had and received 
for the use of the plaintiff. 

F o r  these reasons the demurrer is overruled; but the court inad- 
vertently admitted incompetent evidence to the prejudice of the de- 
fendant. A. 3. McDonald was Mason's attorney. As a witness for the 
plaintiff he testified that  he prepared the last note and deed of trust 
for Mason, the intestate; that  this note "mas for more than the old note 
and he advised Mason that  the plaintiff might sue him for usury"; 
that  in reply Mason said, "He would risk McNeill"; and that he saw 
no money pass. The  defendant objected and excepted for the reason 
that the communication between the attorney and his client was priv- 
ileged. 

When persons sustain toward each other certain confidential relations 
the law will neither compel iior allow one of them to violate the confi- 
dence by testifying without the consent of the other. 40 Cyc., 2352. Few 
rules of evidence are better settled or more firmly entrenched in public 
policy. The  facts are not ~ i t h i n  any of the recognized exceptions. 
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H u g h e s  r. Boone ,  102 IT. C., 137; Jones  2 . .  X a r b l e  Compal ty ,  137 N. C., 
238. 011 this  pr inciple  tllr  testimony excepted to should l i a ~ e  been 
exrluded. Elirriiliatilig al l  claims f o r  usury, a s  t h e  part ies  agreed, nc 
find evidcllce f r o m  which the  j u r y  might  reasonably ha.;c inferred all 
acililission by  Mason t h a t  the face of the second note was great ly ill 

c~xccss of the amount  of money lo:ii~(~d to the plaintiff. 
Now trial. 

I<. I ) .  IIAHII, r. F R A N K  F. F A G A S .  RECEIVER OF WAYNE: NATIONAI, 
R A S K ,  nnu GEO. I<. FREEhlAn', TRUSTEE. 

(Filed 25 September, 1932.) 

1. Jlortgagcs G +Assignee of second mortgage is entitled to cancella- 
tion of first mortgage upon payment of amomt due thereunder. 

n'herc, in a suit to restrain foreclosure uncle a first mortgage, the 
l~laintiff rrlleyes that he is the assignee of a second mortgage and hat1 
teiideretl the tinlount due oil the first mortqage to the mortgagee, and 
vontrntls that he is entitled to lm\e the first nlortgage canceled upon the 
1)ajinent of the amount, and the defendant in its :lnswer dciiies that the 
plaintiff is the assignee of the second mortgafe: Held ,  tlip tlc~nial that the 
l)l:~intifY is an :~\signee of the second mortgage rniqes :I I iisue for the 
t1t~termin:xtion of the jury, the plaintiff not bring entitlrd to the reliof 
strught unlev lie is the assignee of the second mortgage, and the plnintiff's 
dmluricr to the m s v w  011 the ground that i t  failed to i1.t up a defense 
to the action should hare been overruled. 

8. Mortgages C b: G b--Later note held secured by lwiol mortgagc de- 
posited with payee as collatrral security. 

Where a borroner from a bank executes a deed of trust on his lands to 
wcnre his note, and thereaftrr, while the note and nlortgage are  unpaid 
dnd u~icanceled, he executes another note directly to thr~ bank and de- 
l~osits thc f i n t  note and deed of trust with the bank as  collateral security 
for the second note. and the second note rt'cites this agieement on its 
fncv : I Ic ld ,  the mortgage is security for the unpaicl balalice on both the, 

tirut :\nd sccorid notes, and ail assignee of a recond mortgage nould hare 
to tender the unpaid balance on both notcs i n  order t o  hc wtitled to the 
c.~nct~ll:~tioii of the first mortgafe. 

A \ ~ ~ ~ ~ ~ . ~ ~ ,  by d ~ f e l i d r l ~ l t ,  F r a n k  F. Fagai l ,  receiver, f rom F r i z z e l k ,  J., 
a t  ( ' l la~iil~ers, i n  S11ow Hil l ,  N. C., on 23 J u l y ,  1936. Rev2rsed. 

T h i s  is a n  action to enjoin t h e  sale of l and  under  t h e  power of sale i n  
a tlcctl of t rus t  u ~ l d e r  which defe~ldan ts  claim, up011 t h e  allegation t h a t  
plaintiff clairning uutler a rnortgage executed subsequent t 3  t h e  registra- 
tion of thc  clced of t rust ,  had  tendered to the defendant t ,  pr ior  to t h e  
comnw~lccnlent of the ;wtioli, the  ful l  a l n o u l ~ t  of t h c  tlrhts iecured by the 
d e ~ d  of t rust .  
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The  action was heard on the demurrer filed by the plaintiff to the 
answer of the defendants, on the ground that  the facts stated therein 
a re  not sufficient to constitute a defense to the cause of action alleged 
ill the complaint, a ~ i d  admitted in the answer. The  demurrer was sus- 
tained. 

From judgment ill accordance with the prayer of the complaint, the 
tlcfendant, F rank  F. Fagan, rcceirer, appealed to the Supreme Court. 

James J .  Hatch for plainti#. 
Kenneth C.  Koyall and Andrew C. XcIntosli for defendanf. 

cox so^, J. The facts alleged in the complaint and admitted in tlle 
answer of the defendants in this action, are as follows: 

1. On 24 December, 1931, the Wayne National Bank of Goldsboro, 
3. C., closed its doors, and ceased to do business as a banking corpora- 
tion. Thereafter, the defendant, F rank  F. Fagan, was duly appointed 
by the Coinptrollcr of the Currency as receiver of said bank and is now 
cwgaged in thc performance of his dutics as such receiver. 

2. 011 10 Narch,  1930, one R. Ellis executed and delivered to the 
Wayne National Bank his note for the sum of $i,500, and on said day 
also executed and delivered to the said bank a deed of trust to the de- 
feltdant, Geo. K. Freeman, trustee, on a store building in the tor111 of 
F a n u ~ i l l e ,  P i t t  County, S o r t h  Carolina, by which the said note for 
$7,500 \ \as secured. The deed of trust was duly recorded in the office 
of thc register of deeds of I'itt County. 

3. Prior  to tlle conin~encement of this action, the defendant, Geo. K. 
F r c u n a ~ i ,  trustee, a t  the request of the defendant, Frallk F. Fagan, 
rccci\er of the I t r a p e  Sat ional  Bank, had adrertised the property con- 
xcg.etl TO him by the said deed of trust, for sale, under the poner of 
s d e  contained therein, on 30 June, 1932. 

4. Pr ior  to the con~lneiicement of this action, the plaintiff, B. D. 
Rabil, had tendered to the defendants, in full payment of the amount 
tlue oil the note for $7,500, somretl by the said deed of trust, the sun1 
of $2,942.82, with i l~ tcwst  from 2.2 December, 1931, contending that as 
assignee of a mortgage executed hy W. ElIis to A. G. Rabil, subsequent 
to the registration of the deed of trust, lie h:td the right to redeem the 
property conrrycd by the dred of trust, by paying the full an~oun t  
secured thereby. Thc defeildants refused to accept the amount tendered 
hy plaintiff, contending that  in addition to said amount, there waq due 
the defcndaiit, Frank F. Fagan, receiver, by W. Ellis the sum of $973.00, 
nit11 interest from I 2  January ,  1931, n h i c l ~  x i s  also securetl hy the 
deed of trust. 
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I t  is alleged in the conlplaint that  on 7 September, 1931, W. Ellis, 
executed and delivered to A. G. Rabil a mortgage on the property there- 
tofore conveyed by the said W. Ellis to the defendant, GEO. K. Freeman, 
trustee, to secure the sum of $4,000; that  thereafter, for value, the said 
AL G. Rabil trailsferred and assigned to the plaintiff, B. D. Rabil, the 
said mortgage, and that  the plaintiff is now the holder arid owner of the 
same. These allegations are  denied in the answer. 

The facts alleged in the answer and admitted by the demurrer filed 
by the plaintiff, are as follows : 

1. After the execution and delivery by W. Ellis to the Wayne National 
Bank of the note for $7,500, and of the deed of trust by which said 
note was secured, to wi t :  oil 28 October, 1930, the said W. Ellis executed 
and delivered to the Wayne National Bank his note for $5,000, due 
and payable on 26 Jaiiuary, 1931; coiitcmporaiieously with the execu- 
tion and delivery of the said note for $5,000, the said TY. Ellis agreed 
with the said bank, that  his note for $7,500, and the deed of trust secur- 
iilg tlie said note, should be held by tlie said bank as collateral security 
for tlie paynlcnt of his note for $5,000 and of any other liability of 
the said W. Ellis to  the said bank, whether then due or to become due 
thereafter, or wliich might thereafter be contracted; this agreement was 
in writing and was set out in the face of the note for $5,000, which 
was signed by the said W. Ellis. 

2. At  the date of said agreement, to wi t :  28 October, 1930, the said 
W. Ellis was liable to the Wayne National Bank on a note dated 21 
February, 1930, executed by John F. Farfour, Georgiana J. Farfour  
and W. Ellis, and payable to the said Wayne National Bank. The 
amount due oil said note a t  the cominericement of this action was 
$976.00 with iuterest from 12 January,  1932. 

At the hearing of this action, the demurrer of the plaintiff was sus- 
tained, and i t  was ordcred, coilsidered and adjudged that  the deed of 
trust executed by W. Ellis to the defendant, Geo. K. Freeman, trustee, 
and recorded in  the office of the register of deeds of P i t t  County, be 
canceled by tlie clerk of the Superior Court of said county, upon the 
p a p e n t  to said clerk by tlie plaintiff of tlie sum of :i2,942.82, wit11 
interest from 20 January,  1932, for the use of the defendant, F rank  F. 
Fagan, receiver of the Wayne National Bank. 

The defendant, F rank  F. Fagan, receiver, coiltends that there was 
tmor  ill the judgment and that  the same should be reversed. This  con- 
tention must be sustained for two reasons: 

1. The  allegation in the complaint that  the plaintiff, B.  D. Rabil, 
is tlie assignee of a niortgage executed by W. Ellis to A. ( 2 .  Rabil, subse- 
quent to the registration of the deed of trust from TI'. Ellis to the 
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defendant, Geo. K. Freeman, trustee, is denied in  the answer. A n  issue 
is thereby raised on the pleadings, which must be submitted to and 
passed upon by the jury. The plaintiff i s  not entitled to redeem the 
property conveyed by the deed of trust, unless he  is, as he  alleges, the 
assignee of a mortgage on the said property, executed subsequent to the 
registration of the deed of trust. Dickerson v. Simmons, 141 N. C., 
325, 53 S. E., 850. 

2. On the facts alleged in  the answer and admitted by the demurrer, 
the defendant, Frank F. Fagan, receiver, has a first lien on the property 
conveyed by the deed of trust from W. Ellis to the defendant, Geo. K. 
Freeman, trustee, not only for the amount tendered to the defendants by 
the plaintiff, to wit:  $2,942.82, with interest, but also for the sum of 
$975.00, with interest, this being the amount due on the note for $1,000, 
on which W. Ellis was liable to the bank, on 28 October, 1930. Neither 
the note for $7,500, nor the deed of trust securing the said note had 
been paid or canceled at  the date the said note and deed of trust were 
deposited with the bank as collateral security. For  this reason neither 
Saleeby v. Brown, 190 N .  C., 138, 129 S. E., 124, nor Belton v. Bank, 
186 N .  C., 614, 120 S. E., 220, is applicable to the instant case. The 
note for $1,000, on which W. Ellis was liable to the bank, was payable 
direct to the bank, and not to a third person, from whom the bank pur- 
chased the note, as was the case in Newsome v. Bank, 169 N.  C., 534, 
86 S. E., 499. 

There is error in  the judgment. The demurrer should have been over- 
d e d .  The judgment on the facts appearing from the pleadings is 

Reversed. 

J. R. RIVES, ADMINISTRATOB OF J. B. RIVES, v. ATLANTIC COAST 
LINE RAILROAD COMPANY. 

(Filed 28 September, 1932.) 

1. Railroads D LViolation of city ordinance relating to speed, signals 
and warnings held negligence. 

Where a train is operated through a town a t  an excessive speed with- 
out giving warnings by whistle or bell in violation of an ordinance of the 
town the railroad company is guilty of negligence. 

2. Same--Where pedestrian stands upon straight, unobstructed track in 
day-time until struck by train he is guilty of contributory negligence. 

Where the evidence discloses that plaintiff's intestate stood upon the 
tracks of the defendant railroad company in daylight, where the tracks 
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were straight and unobstructed, until he was hit by defendant's fast 
moving train, the eridence discloses contributory negligel~ce as  a matter 
of law continuing up to the moment of impact. 

3. Same: Negligence B &Doctrine of last clear chance does not a p p l ~  
whero defendant is guilty of contributory negligence as a mattcr of 
law. 

Where in a n  action by an administrator to recover darnages against a 
railroad company for the death of his intestate the evident:e discloses that 
the defendant n a s  negligent and that the plaintiff's intestate was guilty 
of contributory negligence as  a matter of law and that lhe contributory 
neglige~ice continued up until the time the intestate was struck and killed 
by the defendant's train : Held, the doctrine of the last clear chance does 
not apply, and the defendant's motion for jndgmrnt a s  of nonsuit was 
properly allowed. 

CIVIL a c ~ r o n - ,  before A\foore, Special J u d g ~ ,  :lt J a n u a r y  Term,  1932, 
of HALIFAX. 

T h e  tracks of defentlailt r u n  through t h e  center of the town of Enfield. 
There  was ail ordinance of t h e  t o ~ v n  prescribing a speed limit of fifteeil 
miles per  hour. T w o  streets i n  t h e  town approach the  t racks of the  
railroad company a t  r igh t  angles, but  do not cross the  same. Pedestr ians 
f o r  a p ~ r i o d  of f r o m  eighteen to twenty-firc years, walked across thc 
tracks a t  a foot crossing referred to  by some of t h e  witnesses as  being 
s imilar  to  a pig path.  There  was a northbound track and  a southbound 
track with cer tain parallel switches o r  pass tracks. 

On the  morning of 9 March,  1931, plaintiff's intestate  s tar ted across 
tlie tracks of defendant. eye witness nar ra t ing  the  events, testified 
a s  follo\vs : ''I was r ight  i n  f ron t  of Bellamy's wholesale house wheil 
M r .  R i l e s  n a s  killed. I mas walking along on the  \vest side. I san 
M r .  Rives when h e  came out  between the  old hotel a n d  Bt.llamy's wllole- 
sale house with a bottle of milk. I I e  went over and  stopped a t  the end 
of t h e  ties and  stayed there about  a minute.  There  was  a freight  t ra in  
passing oil the  other side somcthiilg like four  o r  f i re  cars. H e  stayed 
there un t i l  the  caboose passed, stepped over and  start(3d across, and  
when I knew allything tlir  southbound t ra in  blew a distress blow as 
near  to me  as  fiftern feet. T h e  freight  was moving. T h ~ e  was a m a n  
oil the caboose. T h e  Inan on the  caboose was saying soniething t o  M r .  
Rircs ,  but I could not understand i t .  . . . I a m  sure M r .  Rives 
nere r  saw the t ra in ,  a n d  I never saw i t  un t i l  i t  blew. . . . M r .  Rives 
was standillg up rrect in  the  middle of the  southbound track and had  
made one s tep over the  irons when t h e  t r a i n  ( f re igh t )  got by. T h e  man 
ou the  caboose said something to M r .  Rives and  by  the  t ime the  caboose 
s tar ted by h i m  lie s tar ted t o  go  across the track. I did not see h i m  look 
toward tlic nortli t h e  x-ap t h e  t ra in  was coming." T h e r e  was other  
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evidence that  a t  tlie place where the plaintiff's intestate was killed t l i ~  
tracks were straight and the view unobstructed for a distance of from a 
quarter to a half mile. 

At  the conclusion of evidence for plaintiff there was judgment of 
nonsuit and the plaintiff appealed. 

B R O G ~ E X ,  J. T ~ c  evidence paints the follon ing picture : The defend- 
ant  operates through the town of Ellfield two parnllel tracks, designntefl 
as a southbound track and a ~iorthbound track. -1 pedestrian using a 
inucll frequented path starts across tlie tracks. A freight train is slowly 
moving on the iiortlibound track. H e  stands upon the southbound track, 
waitiiig for the freight train to clear, and as the caboose passes him, a 
ma11 oil the caboose says sorncthilig to him. While thus staildiiig on tlie 
~outhbound track a fast passenger train is rushing down upon him a t  thc 
rate of fifty or sixty miles an  hour, without the sound of whistle or bell 
itlid ill violation of an  ordiiiance of the to~vn.  The pedestrian does not 
look in the direction from which the passenger train is approacliiiig, 
and perhaps never knew what struck him. The killing occurred at about 
iiiile o'clock in tlie morning of a clear day and the vision of the pedes- 
trial1 was unobstructed for a distance of approximately a half mile. 

Upon the foregoing facts three propositions of law must be considcrc.tl 
ill order to determine ultimate liability: 

First  : The defendant railroad company 11 as guilty of negligence. 
This conclusioii has been so frequently announced by the court in similar 
vases that it is unnecessary to cite authorities. 

Secoiid : The pedestrian was guilty of coutributory negligence. I n  the 
daytime on a clear day he  was standing on a l i re  track without looking 
or otherwise taking ally precaution for his own safety, and stood there 
until a fast passenger train siiuffed out his life. Consequently lie was 
guilty of contributory negligence, which continued up to the moment 
of the impact. 

Three:  I s  the doctrine of "last clear chance" applicable? This in- 
quiry must be answered in  the negative. I t  is said in Redmon v. R. R., 
195 X. C., $64, 143 S. E., 8 2 9 :  "The doctrine does not apply uhen 
contributory negligence of the injured party barred recovery as a mattcr 
of law. Otherwise contributory negligence would totally disappear. 

Affirmed. 
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SADIE BOOMER v. Z. 2. GRANTHAM. 

(Filed 28 September, 1932.) 

Deeds and Conveyances C c-Deed in this case held to convey life estate 
only. 

Where by an esalnination of a deed it clearly appears from the many 
restraining expressions contained therein that the grantor intended to  
convey a life estate only it will be so construed although the deed does 
not use the language ordinarily emplojed to convey :such an estate. 
C. S., 991. 

-\I>PE LL by plaintiff from S o ~ c l i t i ~ ,  J., at  S o \  cnlbcr Tcrr~i ,  1931, of 
CRAVEIY. 

Civil action to renio\e cloud from title, and to have tl e plaiiitiff cle- 
clared the  owner in fee of a tract of land i n  Craven County. 

On 28 October, 1920, John A. Boom conveyed the locus zn quo to 
Saclie Boomer by deed containing the following exprmsion: i n  the 
premises, "dot11 bargain, sell and convey to Sadie Boomer"; immediatelg. 
following tlie clescriptioii, "sold onley to Sadie Boomer without aney 
Heirs coniiectioii with it"; ill the liabenduin, "to thc said Sadie Boomer. 
S o  heirs and assigns i11 fee simple forever"; ill the warranty, " c o ~ e -  
i~ali ts  with said party of the second, X o  heir.; aiid assigl~s." 

011 12 July,  192-1, John  A. Boom et al., c~onveyed the rcinainder 111 

said land to the defendant, Z. Z. Graritham, 11y deed cont,lining the fol- 
lowiiig referelice immediately after tlie descriptioli : "Bzing the same 
vhich was conveyed by the  party of the first part  herein to Sadic* 
Boomer by deed recorded in  the records of Craven Couiity, ill Book 239, 
page 31, for the life time of the said Sadie Boomer." 

The judgnleiit declares the defendant to be the owier ill fee subject 
o111y to the life estate of the plaintiff, tlie jury Iiaving found that there 
n a s  no mistake of tlie draftsman in preparing thr  deed 3f 28 Octohrr, 
1020, from Boom to the plaintiff. 

Ward cC. W a r d  fo7. p laint i f f .  
TI'. B. I?. G u i o n  a n d  EI. P. l l 'hi f~kzirst  for defenda,~i 

STACY, C. J. I t  is provided by' C. S., 991, that  when real estate i h  
c.oiiveyed to any person, the same shall be litld and roiiltrued to be n 
conveyance in fee, whether the word "heirs" is used or not, unless such 
conveyance, in plain and express words, shows, or it is  plainly intended 
hy the conveyance or some part  thereof, that the grantor meant to conr-ry 
an estate of less dignity. Tripletf v. W i l l i a m s ,  1-19 N .  C. ,  39-1, 63 S. E., 
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79. This statute lias the same effect upon coliveyances as C. S., 4162 11aa 
upon devises. I lolf  r.. J l o l f ,  114 S. C., 241, 15 S. E., 967. 

That  the g r a ~ ~ t o r  ill the deed u i~dc r  which the plaintiff claiirls ill- 
tended to convey only a life estate is manifest from the many restraiuil~g 
~xpressions contained therein. h e  v.  Bal-efoof ,  196 N .  C., 107, 144 S .  E., 
547. His  Honor so Iic~ltl, a i d  the correct result has been reached. 

Plaintiff's deed was t l l~ann upon a printed form prepared for fee- 
simple conveyances with usual covenants and warranty. I n  the blank 
spaces, appearing ill the printed form before the word "heirs," usually 
filled ill with the word "his" or '(her," the draftsman inserted the word 
"no," making the context read "no heirs." And to make "assurance 
doubly sure," he added after the description the words: "solcl onley to 
Sadie Boomer without aney Heirs connection with it." I t  is clear 
that this deed was intended to convey only a life estate. 

We have not considered the alleged defects in the record, or case oil 
appeal, arising upon the defendant's motion to affirm, as the wme 
result must follow in either case. 

No error. 

M A Y  LICE .IIIhfSrL'RONG v. HOME SERVICE STORES, IR'CORPORATED. 

(Filed 28 September, 1932.) 

Appeal and Error E a-Wherc necessary parts of record proper are not 
sent up the appeal will be dismissed. 

The pleadings on which the case is tried, the issues, and the judgment 
appealed from are necessary parts of the record proper, Rule 1 9 ( 1 ) ,  and 
where no statement of case on appeal has been settled by agreement or 
otherwise and the record fails to contain the necessary parts and is too 
meager to authorize a determination of the question sought to be ire-  
sented the appeal will be dismissed. 

 PEAL by H. Bryan Duffy from C ~ a n r n e r ,  J . ,  at  February Term, 
1932, of CRAVEIY. 

Claim for preference apparently filed in a receivership proceedi~~g, 
which resulted in a denial of the claim, and claimant appeals. 

C'harles L. i t  ber9tetlr y,  J r . ,  for U .  B v y a n  D u f y .  
G. A. B u r d e n  for Carmichael ,  receiver. 

STACY, C. J. From an  order made a t  the February Term, 1932, 
Craven Superior Court, notice of appeal was entered by "Plaintiff, H. 
Rryan Duffy," who v a s  allowed thirty days to make out and s e n e  
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s t a t ~ r ~ l e r i t  of cascl oil appeal, and  ' (Dcfendar~t ,  R e c e i ~ e r , "  gi \  r n th i r ty  
i1a;v.i thereafter to p repare  aiid filo esccyhor~q or  countercase. S o  stat(,- 
n~e i i t  of case 011 appeal  has  been settled 1 ) ~  a g r c c m c ~ ~ t  or otllc~rnisc. 'Tl1(3 

petition autl a n r n c r  upon ~ l l i t ~ l l  the claim n n s  heart1 :we not i n  t l ~ c  
rccord. I t  is pro\ idril 11y Rule  1 9 ( 1 )  tha t  "the plcatlillg.) oil which tlu 
c a w  is  trio(1, tllc i+,uc,s, and the  ,jntlgn~eilt appc:~lctl f r o m  ~ 1 ~ 1 1 1  1 ) ~  a 
par t  of t 1 1 ~  tran-cript i n  all  cases." F a i l u r e  to \cud up  iieris-ary 1)art' 
of the rcworcl propcr  has uniforml> resultcd in dismli5al of t h c  nppcal. 
I i i ygan  v. l inrr i son ,  aufc,  1 0 1 ;  E r e r e f t  ?;. Fuir Alssociali~n, 202 N. C.. 
f 3 7 ;  l ' l u i t t  1 % .  I I T o o t i .  199 1. ('., '789, 136  8. E.. 126;  T1'n 'cn 1% TT' t r ic~\  

~br i l . ,  667, 155 S. E., 564. 
A l p p c l l a ~ ~ t ' s  s ta tcl t~cnt  of caie  n a s  scrred 3 S ( ~ l ) t e r ~ ~ l ~ r ~ r ,  l o ~ i g  aftc,r t l ~ t ~ ( ~  

for  s e r \ i n g  it  had  c ~ p i r e i l .  Tim? f u r  iiliug c ~ c e p t i o i ~ s  or c o l ~ ~ l t ( ~ r r i i v  11i15 

liot yet expired, ~f a l ) l w l l a ~ ~ t ' s  s ta tcnicl~t  n a s  >c3r\ccl U I I ~ P I -  agrccmt ~ r t  of 
cxttw>ioli or n ai \  cr. 

(Filed 25 September, 1932.) 

1.  Insurance RI e-Denial of liability is waiver of proof of loss. 
I<y denying liability for a loss under a policy trf fir(. insurance tl~tx 

insurcr wnivcs the provisions of the policy rcquirin:: thc insured to filc 
notice and proof of lose. 

2. Insurance li c--Agreement ns to amount of loss stipul;nting it shonltl 
not operate as waircr lleld not waiver of violation of conditions. 

The prorision in a policy of fire insurniict: written in accordance wit11 
the standard statutory  font^, C. X., 6437, that the yo1ic.y sho~ild b~ void 
if the insured \\.as not the unconditional ox\-ner of tlie proptlrty in feel 
siniplc or if fureclosure ~~roceeilings were instituted ngaillst tht! property 
\\-it11 Iinonlctlge of tl~rl insured is not wnivcd h'y a I\-r tten :ijircc~nciit 
signed by the insured and the ndjnstcr for tlic insurcr esprcssly providi~lg 
that the ngrcemrnt \\-as solely for the purpose of determining the loss :~ntl 
to sare  time to tlie partics and thnt it should not operate as  a \\-ni\-rr of 
any conditio~is or ~ ~ r o ~ i s i o n s  of tlic policy. 
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3. Same--Evidence of admissions by adjuster, a special agent, held in- 
sufficient to show waiver by insurer of conditions of policy. 

Where a policy of fire insurance provides that none of its condition5 or 
provisions should be waived except those subject to agreement and then 
only by a written waiver attached to the policy itself, e~idence that th r  
adjuster for the insurer stated after a disclosure of the facts constituting 
a violation of a condition of the policy that tlie company would pay 
the claim is not sufficient to overrule the insurer's motion as  of nonsuit. 
there being no evidence that the adjuster, a special agent, had authorit.! 
to make such agreement or that the insurer had waived the violation 
through any authorized agent, there being erillence that the inwrer clcnictl 
liability imm~diately upon rewipt of the adjustel's report. 

- ~ P P E A L  by defendant f r o m  ] l a  ?').is, J . ,  a t  S p r i n g  Term,  1932, of 
WAYKE. Reversed. 

T h i s  is  a n  action to recover 011 a policy of fire insurance by wllicll 
a two-story dw~ll ing-house omi~ed by  the  plaintiff was insured by thc 
defendant against loss or damage by fire, i n  a s u m  not exceeding $2,000. 

I t  was adnlittetl i n  the  pleadings t h a t  the  house corrred by thr. polivy 
of insurauce was destroyed by fire while the policy, accortlirlg to i ts  
tcrlns, ~ v a s  i n  fu l l  force and effect. 

I t  n-as f u r t h e r  admit ted i n  tlie 1)leadings that  a f te r  tlie po1ic.y wa. 
issued, and  before the  fire, there were r iolat ions by the  plaintiff of 
c w t a i n  provisions of the policy, which, according to i ts  express terms. 
rendered the policy ro id  a n d  released t h e  defendant f rom liability 
thereon. 

I'laintiff alleged i n  her reply to t h e  answer of the  defendant that  a f te r  
the fire defendallt waireil the  forfei ture  of t h e  policy by reasoil of tlie 
ndmittcd violations of i t s  provisions. T h i s  allegation n-as t1mit.d hy tlir. 
defendant i n  i ts  rejoinder. 

T h e  issues submitted to  the  j u r y  were answered as  fo l lo~vs :  
"1. D i d  the  defendant waive t h e  violations of the policy set fort11 in 

the  answer?  Answer:  Yes. 
2. I f  so, what  amount  is  t h e  plaintiff entitled to  recover? . inswer:  

$2,000." 
F r o m  judgmel~t  t h a t  plaintiff recover of the  defendant the sum of 

$2,000, with interest and  costs, the defendant appealed to the  Supreme 
Court.  

Kenneth C'. Royal1 and  . 4 n d ~ e w  C'. AIIcInfosh for plaintiff .  
B ~ o o l z s ,  Parker,  Smith d W h a r f o n  a t ~ d  Langsfo , l ,  A417en CE l ' a j j l o ~  for 

tlefendant. 

CONKOR, J. T h e  policy of i ~ ~ s l ~ r n t ~ c c .  sued on i n  this action was issued 
1)y the defendant on 11 D e c e n l b ~ r ,  1929. I t  is in  the fo rm prescribed by 
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statute as the "Standard F i r e  Insurance Policy of the State of Xorth 
Carolina." C. S., 6437. B y  i ts  terms arid subject to ~ t s  provisions, a 
two-story dwelling-house located on a lot just outside the corporate 
limits of the town of Clayton, N. C., was insured against loss or damage 
by fire in a sum not to exceed $2,000. This house and lot was owned 
by the plaintiff a t  the date of the issuance of the policy. While the 
policy was in force according to its terms, the house was conipletel~ 
destroyed by fire. The fire occurred a t  about 1 :30 on the morning of 30 
May, 1931. A t  the date of the fire the house was ~ a w r i t ,  the tenant 
who had occupied the same baving moved out the day before the fire. 
On the morning after the fire, the plaintiff 11otific.d the local agent of 
the defendant at Clayton of her loss. The local agent thereupon reported 
the loss to tlie defendant a t  i ts  home office in Greeiisboro, X .  C. The 
defendant by letter requested the F i r e  Insurance Companies' Qdjust- 
inent Bureau of Raleigh, N. C., to make a11 ildjustment of the loss. 
Thereafter, 011 or about 1 5  June,  1931, J. P. Wattcrs, an employee of 
the Bureau went from Raleigh to Clayton and, accompa lied by John T. 
Talton, the local agent of the defendant a t  Clayton, twilled upon the 
plaintiff at her home. The local agent iriformed thc plaintiff, that 
J. P. Watters was the adjuster of the defendant, and had called to 
acljust her loss. Before negotiations were entered illto by and between 
the said J. P. Watters and the plaintiff, a paper-writing was signed by 
each of them, in words as follows: 

I t  is  hereby mutually stipulated and agreed by :111d betweell Mrs. 
3Iozelle Sasser, party of tlie first part, and the iiisural~ce con~panies 
whose names arc signed hereto, party of thc second part, that  any action 
taken, request made, or any ii~formatioil now or hereafter received by 
said party of the second part, on or while i~ivcstigati~ig and ascertaining 
the cause of fire, the amount of loss or damage, or other matter relative 
to the claim of the said party of the first part  for property alleged to 
have been lost or damaged by fire on 30 May, 1931, s l~a l l  not in any 
respect or  particular change, waive, invalidate or forfeit any of the 
terms, conditions, or requirements of the policies of irlsurance of the 
party of the second part  held by the party of the first pait ,  or any of the 
rights whatsoever of any party hereto. 

The  intent of this agreement is to save and preserrcl all the rights 
of the parties and permit an investigation of the claim and determina- 
tion of the amount of loss or  damage in order that  the party of the first 
part may not be unnecessarily delayed in business, a n d  that the amount 
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of . . . claim may be ascertained and determined without regard 
to the liability of the party of the second part and without prejudice 
to any rights or defenses which said party of the second part may haye. 

Pilot Fire Insurance Company, 
By J. P. Watters, Adjuster. 
Mrs. Mozelle Sasser." 

After the said paper-writing had been signed by the parties thereto, 
and after negotiations between said parties pursuant thereto had been 
completed, another paper-writing was signed by said parties in words 
as follows: 

I11 consideration of the mutual benefits to be derived herefroin, it is 
expressly understood and agreed by and between the parties whose signa- 
tures are affixed hereto that this agreement is a separate and distinct 
agreement between Mrs. Mozelle Sasser and each of the undersigned 
insurance companies, and it is further agreed that at the time of the 
fire occurring on 30 May, 1931, the total sound value of the property 
belonging to Mrs. Mozelle Sasser and described in the respective policies 
of said undersigned insurance companies is, after a complete examina- 
tion, agreed upon and determined to be $3,217.50, and that the loss and 
damage to said property by reason of said fire is understood and agreed 
to be $2,000, which said sums as herein agreed to and above set out 
are binding and conclusive upon all parties hereto as to the amount of 
sound value and amount of loss and damage only, with the expressed 
understanding that no liability is fixed hereby, and that this agreement 
does not in any sense waive formal proofs of loss or any of the condi- 
tions or provisions of the policies of said insurance companies. 

The sole purpose of this instrument is to evidence the agreement be- 
tween the parties hereto as to the sound value and loss and damage. 

I n  testimony whereof, the said parties have hereto executed this agree- 
ment in duplicate, and set their hands and affixed their seals, this 15 
June, 1931. 

Pilot Fire Insurance Company, 
By J. P. Watters, Adjuster. 
Mozelle Sasser." 

After the issuance of the policy sued on in this action, and while the 
same was in full force and effect, the plaintiff conveyed the lot on which 
the house insured thereby was located, by a mortgage deed which was 
duly recorded in  the office of the register of deeds of Johnston County. 
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Default havi i~g beeu made by the plaintiff ill the payii~ent of the debt 
secured by said mortgage, a t  its maturity, the house and lot conveyed 
by said mortgage v a s  sold on 23 Xay ,  1931, uildcr tlln power of salt, 
contained therein. At said sale the highest bid for said property was 
$200.00. Plaintiff kiiev- tliat the house and lot had bee11 advertised for 
sale, and had been sold under the power of sale in the mortgage prior 
to the date of the fire; she did not notify tlefendnnt that she had con- 
wyed the property covered by the policy of ii~surance, by the mortgage, 
or that  said property had bee11 advertised and sold und-r the power of 
sale contained ill the mortgage executed by her, after tlie issuance of the 
policy. Defendaiit had 110 knowledge of these matters until after the fire. 

Alrnong otlicr provisions in tlie policy are the followilig : 

"This entire policy shall be void, unless otherwise prcvided by agree- 
liicnt in writing added hereto, (a) i f  the interest of the insured be other 
than uncoi~ditional and sole o\vncrship, or (b)  if the slbject of insur- 
:rnce be a building on ground not owlled by the insured in fee simple, 
or (c)  if, with the knowledge of the insured, foreclosure proceedings be 
commenced, or notice given of sale of any property iurured hereulder 
by reason of  ail^ mortgage or deed of trust." 

" S o  one shall have polver to waive any provision or conditioi~ of tliib 
policy except such as by tlie terms of this policy may bl-: the subject of 
ngrce~lieirt added hereto, nor shall any such provision or condition be 
held to be waived unless such wairer shall be in writing added hereto, 
nor shall ally provision or condition of this policy or any forfeiture be 
lieltl to be naived by a n j  requirenwnt, act or proceeding on the part of 
this company relating to appraisal or to any exan~iilation herein pro- 
vided fo r ;  nor shall ally privilege or permission affecting the insurance 
llcreunder exist or be c1:rinml by the insurrd unlrss hcrcin granted or 
by rider added hereto." 

The plaintiff offered el iderlce teutliiig to show that  after the nonwaiver 
:~grcement, and the agreenlent as to sound value and loss and damage, 
hat1 been signed by the parties thcrrto, the adjuster, J. P. Watters, re- 
ferring to the mortgage executed by the plaintiff after tlie issuance of the 
policy, and to the foreclosure of said mortgage by sale 3f the property 
conve~ed thereby, on 23 Nay,  1931, said:  "We will pay your insurance 
anyhow. Tour  check will be a t  thr bank Friday afterilooil." Defeiidaiit 
in apt  time objected to  this evidence, and excepted to the overruling by 
the court of its objections. The adjuster, J. P. Wattcrs, d id  not tcstifr 
as a witness at the trial. H e  had died before the trial. J-oh11 T. Talton, 
tlie local agcnt of the defendant, ~ 2 1 0  was l~reseut a t  all times during 
the ~wgotiat ioi~s between the plaintiff and J .  P. Watters, testified tliat 
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~lothiiig was said to the plaintiff by J. P. Watters about sending a clieck 
to pay the amount of her loss; that  the said J. P. Watters told the 
plaintiff that he would make his report to the defendant, and that if 
the defendant n a s  willing to pay the loss, it  would send proofs of loss 
for her signature, and that the loss would not be paid until the esecutioll 
by plaintiff of proofs of loss. 

After the defendant received the report of J. P. Watters, its adjuster, 
it denied liability on the policy and declined to pay plaintiff's claim 
thereon. S o  proofs of loss, signed by the plaintiff, were filed \\it11 tlw 
defendant prior to the commencement of this action. 

The  failure of the plaintiff to file with the defendant proofs of loss, 
s i g ~ ~ e d  by her, as required by the policy, was not a sufficient ground to 
sustain defendant's motion for judgment as of nonsuit. The defendant 
had denied liability on tlie policy, and had thereby waived the filing of 
proofs of loss by the plaintiff. There is no contention by the defendant 
to the coiitrary on this appeal. See I ' rof i f t  v. Insul-ance Co., 176 N. C., 
680, 97 S. E., 635. 

The  defendant does contend, however, that there was 110 evidence at 
the trial of tlie action teildiilg to show a waiver by it of the admitted 
\.iolations of provisions of the policy, which according to its express 
tcrms rendwed the policy yoid. This contention is sustained by the 
tlecision of this Court in H a y e s  u. Insurance  Co., 133 N .  C., 702, 44 
S. E., 404. I n  that case it is held that the conlmencement of foreclosure 
proceedilgs against the insured property terminates the policy, there 
being in the policy a provision to that effect. With reference to the 
plaintiff's contention in that case that  there was evidence tending to 
show a waiver by tlie defendant of the provision with respect to the 
effect of the foreclosure proceeding upon the policy, it  is said by C l a d .  
C'. J.: 

"The plaintifl', however, relies upoil the fact that the agent of tlie 
winpany went out to investigate the loss, a i d  determined the amount of 
damages to be $679.00. But  whatever inference of waiver might other- 
\rise be drawn from the circumstances is negatived, not only by a stipu- 
lation in the policy that such investigation, in case of loss, should not bc 
cleenied a waiver of any objection to the liability of the company under 
the policy, but before making this investigation the insured and the 
agent of the company entered into a written agreement that  suc l~  ill- 
wstigation and agreement should not waive or illvalidate any of the 
conditions of the policy, or any rights whatever of either of the parties, 
but was merely to avoid unnecessary delay to the plaintiff, and should 
not be taken in any wise as an  acknowledgment of liability on the 
part  of the company. This agreement was reasonable and the considera- 
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tion-saving delay t o  the  plaintiff-is not only apparent ,  but  is  recited 
i n  t h e  agreement itself." 

T h e r e  was n o  evidence tending t o  show tha t  the  adjuster,  who was a 
special agent  of the  defendant, with power only t o  adjust  t h e  loss, was  
authorized t o  p a y  t h e  loss, o r  t o  admi t  defendant's l iabi l i ty  f o r  t h e  
loss. Al l  the  evidence was to  t h e  contrary. Upon  i t s  receipt of the  report  
of t h e  adjuster,  a t  i t s  home office, the  defendant promptly denied liabil- 
ity. T h e  instant  case is distinguishable f r o m  Modlin v. Insurance GO., 
1 5 1  N. C., 35, 65 S. E., 605, where t h e  irlsurance company, a f te r  i t s  
receipt of t h e  report  of i ts  agent  showing a violation of the policy, a n d  
a f te r  the  i i ~ s u r e d  had  filed proofs of loss, issued a d r a f t  f o r  t h e  payment  
of t h e  loss. T h i s  was t h e  act  of the  insurance company, and  not  of i t s  
special agent,  who h a d  no au thor i ty  to  admi t  t h e  company's liability for  
the loss. I t  was held i n  t h a t  case t h a t  the  defendant, by  t s  own act, h a d  
waived the  violation of i t s  policy. 

There  was e r ror  i n  the  refusal  of the  court  to allow defei~dant 's  inotiou 
f o r  judgment dismissing the  action as  of nonsuit.  F o r  th i s  reason t h e  
judgment is  

Reversed. 

I N  RE G0LL)SBORO SAVINGS AND TRUST CObIPANY. 

(Filed 28 September, 1932.) 

1. Banks and Banking H a-Transferee mus t  be legally capable of holding 
stock i n  order  to relieve t ransferer  of statutory liability. 

Shares of stock in a bankini corporation are  usually transferable a s  
shares of stock in other kinds of corporations, but whether the transfer 
is  effective against creditors of the bank depends upon the facts of each 
particular case, the general rule of law applicable being; that the trans- 
feree must be a person who is not only legally capable of holding the 
stock but is also legally bound to respond when a n  assessment is  made 
by the Commissioner of Banks under statutory provisisns, N. C. Code, 
218(c), 219(a) ,  although it  is not necessary that  he should be financially 
able to pay the assessment, and a transfer of bank stock to a n  infant 
does not relieve the transferer of his statutory liability, an infant being 
incapable of making a binding contract. 

2. Same-Where bank stock is transferred in good faith to trustee for 
minor the transferer is relieved of statutory liability. 

Where the owner of bank stock has had the shares transferred on the 
books of the bank to a trustee for the benefit of a minor, and the transfer 
is made in good faith when the bank is solvent: Helc!, the transferer 
is  not liable for the statutory assessment of the stock upon the bank's 
insolvency, the trustee being of full age and qualified to perform all the 
duties required of him in his fiduciary capacity. N. C. Ctde, 219(c), ( d ) .  
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APPEAL by S. B. Moore from a judgment of H a m i s ,  J., rendered at 
April Term, 1932, of WATSE, affirming an assessment of stock, on the 
following agreed statement of facts. 

I. Pr ior  to 21 January,  1930, S. B. Moore owned five shares of capital 
stock in the Goldsboro Savings and Trust  Company, evidenced by certifi- 
cate No. 137, and on said date this certificate was surrendered and 
canceled upon the records of said Goldsboro Savings and Trust  Company 
and in lieu thereof certificate S o .  189 was issued to M. K. Moore, 
trustee for M. S. Moore. 

2. On 21 January,  1930, a reasonable market value for said five shares 
of capital stock was $375.00, and said bank was engaged on said date 
in its normal business and was solvent. 

3. The  transfer of certificate KO. 137 by S. B. Moore to M. K. Moore, 
trustee for M. S. Moore, the namesake and nephew of S. 13. Moore, was 
in good faith. M. K. JIoore, trustee, is the father and natural g u a r d i a ~ ~  
of M. S. Moore, and after the transfer of certificate KO.  137, to him 
he was offered the sum of $75.00 per share for said stock. 

4. M. S. Moore is a minor without any estate. 
5. On 14 February, 1931, an  assessment was rnade by the C'orporatiou 

Commission of the State of S o r t h  Carolina against M. K. Moore, 
trustee for M. S. Moore, in the sum of $700.00, which assessment was 
made upon certificate KO. 189, issued in the name of M. K. Moore, 
trustee for M. S. Moore, and issued in lieu of certificate No. 137 (form- 
erly in the name of S. B. Moore), and certificate No. 154 (formerly ill 
the name of Daisy B. Noore for two shares of the capital stock of 
Goldsboro Savings and Trust  Company) ; said judgment being recorded 
in the office of the clerk of the Superior Court of Wayne County in 
Judgment Book 16, p. 192, No. 5402. 

6. On 10 September, 1931, an  assessment was made by the Corpora- 
tion Commission against S. B.  Moore in the sum of $500.00 upon certifi- 
cate No. 137, as appears in the office of the clerk of the Superior Court 
of Wayne County in Judgment Book, 16, page 220, No. 5541. 

7. There does not appear upon the records of said Goldsboro Savings 
and Trust  Company a t  the time i t  closed its doors on 19 December, 
1930, any certificate stock of the Goldsboro Savings and Trust  Company 
outstanding in the name of S. B. Moore, certificate No. 137, formerly 
owned by S. B. Moore prior to 1 January,  1930, having been canwled 
upon the records of the Goldsboro Savings and Trust  Company. 

8. Marvin Thompson, a resident of Wayne County, was appointed 
liquidating agent of said Goldsboro Savings and Trust  Company on 22 
December, 1930, and immediately took charge of the affairs of said 
Goldsboro Savings and Trust  Company. 
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Tlie trial court adjudged that  the Commissioner of Banks, as successor 
of the Corporation Commission, recover of S. B. Xoorc the sum of 
$500 with interest and costs. S. B. Moore excepted and <3ppealed. 

Langston, r l l l e n ,  CG T a y l o r  for appel lant .  
Kenne th  f'. Royal1 and Andrew C. JIcIntosh f ov  cippellee. 

I ~ D A ~ I S ,  J. The CToltlsboro Savings and Trust  c o n ~ p a n y  closed i ts  
doors on 19  Drceniber, 1930. *Ibout eleven months hcfore this date S. B. 
Moore, who oxned fire shares of its capital stock, for the purpose of 
transferring this stock to his nepliew, M. S .  Moore, delivered his certifi- 
cate to the bank and the bank immediately recorded on its books a 
cancellation of tlir certificate and in lieu thereof issued another certifi- 
cate for the same stock to M. I<. Moore, as trustee for 31. S. Moore. A t  
that time the bank n a s  solvent; the stock had a market value of $75 
a share;  tlie transfer was iuacle in good fa i th ;  and the trustee named ill 
the latter certificate is the father and natural guardiari of the minor. 
The appeal brings up for rcriew the single cluestioll w h ~ t h r r  the assess- 
rrlent made agaiust S. B. Moore oil 10 Srpttwiber, 1931, is enforceable 
in law. 

The stockholders of a bank organized under the laws of North Caro- 
lina are  individually responsible, equally and ratably, imd not one for 
another, for  all contracts, debts, and engagements of the corporation 
to the extent of the amount of their stock therein a t  i s par value, in 
addition to tlir amount invested in  such shares. Tlie C'ommissiouer of 
Banks, within the time prescribed by statute, may l e y  an  asse~sment 
equal to the stock liability of each stockholder in the bank and shall 
file a copy of such levy in  the office of tlie clerk, which when recorded 
and indexed, shall have the effect of a judgment of the Superior Court 
and may be enforced by execution. N. C. Code, 1931, sees. 218(c), (13) ,  
219 (a) .  

Stock in  a bank, as in any other corporation, is generally transferable, 
but whether the transfer is effective against creditors of the bank must 
be determined upon the facts of each case. I t  is an  established rule of 
law that  a transfer of stock in a corporation must be made to a person 
who is  not only legally capable of holding the stock but I S  legally bound 
to  respond when an  assessment i s  made; not legally bound, necessarily, 
in the sense that  he will be financially able to meet the liability but 
i n  the sense that  he is legally capable of assuming the obligation. 
Aldrich v. Bingham, 131 Fed., 363. Assent is  essential to the holding 
of stock, and for this reason an  infant cannot be held liable on his 
subscription. H e  is without legal capacity to bind himself uncondi- 
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tionally by the contract. 1 Cook on Corporations, see. 230; Fosfer .c. 
Chase, 75 Fed., 797; A l d ~ i c h  v. Ringham, supra; Early v. Richardson, 
280 U.  S., 496, 74 L. Ed., 575.  There is abundant authority to the effect 
that if S. B. Moore had transferred his stock directly to his minor 
cllildren he  would hare  remained liable for the assessment. Bu t  he xilade 
the transfer to M. K. Moore as trustee for hl. S. Moore. Cancellation 
of his stock was entered upon the records of the bank and another certifi- 
cate was issued to the trustee for the named beneficiary. W e  h a w ,  then, 
not the case of an  owner of stock who claims to hold it as trustee, us in 
Trust Co. v. Jenkins, 193 K. C., 761, but a case in which, according 
to the records of the bank, the parties are clearly identified-the trans- 
ferer, the trustee, the cestui que trust. This fact is significant whrli 
considered in connection with the following statute: "Persons holding 
stock as executors, administrators, guardians, or trustees shall not per- 
sonally be subject to any liabilities as stockholders, but the estate and 
funds in their hands shall be liable in like manner and to the same 
extent as the testator, intestate, ward, or person interested in  such trust 
fund would be if living and competent to hold stock in his on7n nau~c." 
Code, 1931, sec. 219 (c) .  

This provision is not restricted to  trustees appointed by will or by 
an order of court ;  it  extends to every trust relation, however created. 
Trust Co. v. Jenkins, supra; h c a s  v. Coe, 86 Fed., 972; Fowler 21. 

Gowing, 165 Fed., 891. Observing that  it attaches liability to the estate 
and funds in the hands of the trustee, we must remember that we are not 
called upon to decide whether the trustee is  personally liable or whether 
the assessmei~t on 1 4  February, 1931, against "M. K. Moore, trustee for 
31. S. Moore" is ralid. These questions are considered in  other cases, 
some of which are herein cited. We are now concerned only with the 
inquiry whether S. B. Moore is liable on the alleged assessment of 10 
September, 1931. 

I n  Co~porafion Commission v. Latham, 201 N.  C., 342, the statement 
of facts showed that  the defendant Fred P. Latham had transferred on 
the books of the bank 20 shares of stock to J. R. Latham, trustee, and 
20 shares to H. V. Latham, trustee, nothing appearing on the books to 
indicate for whom the trusts had been created; but between the defendant 
and the trustees, who were his sons, there was an agreement that  they 
should hold the stock for the education of their minor children. The  
Court did not hold that  the trustees were personally liable for the assess- 
ment and rest the decision on this ground; i t  held under Trust Co. v. 
Jenkins, supra, "and on the facts appearing of record," that  the de 
fendant was not personally liable. If the defendant in Latham's case 
was not liable, a fortiori should i t  be held upon the admitted facts in 
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the present case that  S. 13. Moore is not liable for the assessment imposed 
up011 him by the Corporation Commission. 

Thc  appellee lays stress upon a clause ill section 219 (d) exempting 
those who ill good fai th and without intent to erade li,2bility transfer 
their stock "to any persou of full age7'; but without regard to the ques- 
tion whether a stockholder's liability is statutory or contractual we learn 
from thc agreed statement of facts that  the controverted transfer of stock 
vns  not made directly to a minor but to a trustee of '.full age," who 
~r.as qualified to perform all the duties required of him in his fiduciary 
relation. 

Our coiiclusion is that  S. I3. Moore is exempt from liability to assess- 
ment as a stockholder in the bank. Judgment 

RPI crsetl. 

H E N R Y  LUFB' v. JOSEPH L E V E Y  A N D  RACHEL IJCVEY. 

(Filed 28 September, 1932.) 

Cancellation of Instruments P3 d-Evidence in this m e  held insufflcient 
to establish fraud, duress or failure of consideration. 

Where the evidence discloses that a mortgage creditor of a corporation 
agreed to lend it more money for reorganization after  it,^ buildings were 
destroyed by fire, the money to be used to buy other lands and replace 
the buildings and a new corporation to be formed for the purpose of carry- 
ing on the business, and that during negotiations the creditor discovered 
that one of the organizers had had the new property conveyed to him in 
his own name, and upon the creditor's insistence agreetl to convey the 
property to the new corporation if the creditor would assign to him a part 
of the bond to be secured by the corporation's mortgage on the property: 
Held, the evidence is insufficient to establish fraud 01- duress in the 
execution of the assignment, and the execution of a release by the 
assignee together with other negotiations between the parties constituted 
a sufficient consideration. 

CIVIL ACTIOX, before Schenck, J., a t  May Term, 1931., of MOORE. 
The pleadings and evidence tended to show that  the United Talc and 

Crayon Company, Incorporated, executed a mortgage deed to the de- 
fendant, Rachel Levey, to secure a bond in  the sum of $15,200 upon 
certain land known as the Talc Mine, and that on 23 November, 1927, 
the building and machinery on said land used in operating the mine 
was burned and destroyed by fire; that  thereafter the defendants and 
the agent of plaintiff entered into negotiations to purchase a lot of land 
for the purpose of erecting a new building for mining purposes, said 
land to be conveyed to a new corporation to be organized and known as 
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United Talc and Crayon Manufacturing Company; that thereupon the 
defendants agreed to loan to the new corporation to be used in the 
development of the business an additional sum of $10,000. The plaintiff 
undertook to close the transaction and purchased the land, taking deed 
thereto in his own name. The defendants demanded security for the 
additional money advanced to the new enterprise, and in the negotiations 
discovered that the title to the property was not in the name of the new 
corporation but in the name of plaintiff. 

The evidence for defendants further tended to show that the plaintiff 
refused to convey the land to the corporation unless the defendants would 
turn over to him $5,000 of the proceeds of the $15,200 mortgage. There- 
upon the defendants executed an assignment, dated 30 June, 1928, and 
recorded 7 July, 1928. I n  substance the assignment provides that the 
defendants have "sold and assigned and set over" to the plaintiff and his 
personal representatives "the sum of $5,000 of the principal of the note 
of bond in the sum of $15,200, made by United Talc and Crayon Com- 
pany, Incorporated, payable to Mrs. Rachel Levey, dated 24 March, 
1927, secured by a mortgage deed on certain real estate in Moore County. 
. . . The said sum of $5,000 and interest shall first be paid to said 
Henry Luff and his personal representatives before the said parties 
of the first part (defendants) shall participate in any amount of money 
which said real estate may bring at  any sale under foreclosure for said 
mortgage." The defendants admitted the execution of said assignment 
but offered evidence which they assert tended to show that the assign- 
ment was procured by means of fraud, duress and without consider- 
ation. The assignment was drawn by a reputable attorney and the 
defendant, Joseph Levey, testified that the plaintiff said to him: 'I 
won't turn over the property until you give me $5,000,' and I had to 
decide one way or the other." H e  further testified that the plaintiff's 
agent said: ('If you will give me $5,000 as a bonus, I will convey this 
property from Henry Luff to the new corporation, and you will get 
your mortgage," to which the defendant replied: "Why should I give 
you $5,0002" to which the plaintiff's agent replied: "Just because I 
want it." 

The plaintiff alleged that $2,000 had been paid on the assignme~~t 
and sued to recover $3,000 with interest thereon. 

The court ruled that the burden of proof was upon the defendant and 
submitted the following issues : 

1. "Was the execution of the assignment sued on, from Joseph Levey 
and his wife, Rachel Levey, to the plaintiff, Henry Luff, obtained by 
fraud, as alleged in the further defense?" 
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2. "Was the execution of the assigriment sued on, from Joseph Levey 
and his wife, Rachel Levey, to  the plaintiff, H e m y  Luff, obtained by 
duress as alleged in the further defense ?" 

3. ('What amouut, if any, renlains uupaid by the def'el~dar~ts, Joseph 
Levey and his wife, Rachel Lerey, to the plaintiff, Henry  Luff, on said 
assignment ?" 

4. "Is  the plaintiff, IIeury LuR, entitled to a foreclosure of the mort- 
gage referred to in  the assignment recorded in Book 19, a t  page 336 
of t l ~ e  records of mortgage deeds of Noore County?" 

Thereupon the trial judge instructed the jury, if they found ''the facts 
to be as shonli by all the evidence both oral and documentary" to answer 
tlie first issuc "~io," the second issue "110," the third issue "$3,000 with 
interest," and the fourth issue "yes." 

From judgment upon the verdict the defendants appealed. 

'1. A. E'. Seawc l l ,  K. R. I l o y l e ,  W .  IZ. ( ' legg and  L. B. C'leyg for 
plainti f f .  

J .  A. Spencc ,  C ' .  -1. Douglass and  R. L. ~ l 1 c X i l l a n  for rlefendanf\ .  

I'm CL'KIAN. The defendants seek to set aside all assignment of the 
proceeds of a certain note owned by the fetne deferdant, upou tht' 
ground of fraud, duress and failure of consideration. The  only evidence 
of fraud offered a t  the tr ial  was to  the effoct that  the plaintiff, acting 
through an agent, refused to  convey a tract of land to <r corporation in 
which both plaintiff and defendants werc3 interested and to have a 
mortgage executed thereon and delivered to  the defendants as security 
for sunis advanced by the deferdants to  the new ente-prise. We per- 
ceive no element of fraud in this phase of the transactjor~, nor is there 
any evidence of duress as contemplated aud defined by law. The de- 
fe i~dants  had a right to staud upon their legal rights 2nd assert them 
in a court of justice. The applicable rule of law is tersely stated in 
Smifhwiclr:  v. W h i f l e y ,  152 N. C., 369, 67 S. E., 913, as follolvs: 
"1)uress exists where one, by the unlawful act of another, is induced 
to make a contract or perform or forego some act undw circumstances 
u l ~ i c h  deprive liinl of tlie exercise of free will." The t ch inony  offered 
;it the tr ial  was not of sufficient or definite probative .:due to be sub- 
mitted to tho jury. Moreover, on 7 July,  the date of {lie recording of 
the assignment in controversy a certaiu release was executed and re- 
rordctl, and this, tog&er with other negotiations betueen the parties, 
constituted n ronsideration, sufficient in law to support the contract. 

No error. 
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CI,IE'FOHl) JIAL)HIN v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 25 September, 1932.) 

Appeal and Error 1, c-Decision on former appeal that evidence was 
suf3cient is conclusive on second appeal when evidence is the same. 

Where on a former appeal the Supreme Court has adjudicated that 
the evidence was sufficient to overrule a motion of nonsuit and on the 
subsequent trial the evidence is substantially the same as on the first 
the plaintiE's exception to the court's refusal to nonsuit the second action 
will be overruled. 

 PEAL by defendant from C'mj~rne~,  J., a t  Narch  Term, 1932, of 
PITT. N O  error. 

F. G. Ju lnes  c f  Son f o ~  appellant. 
Julius Hvozun and H a d i n g  R. Lee f w  appellee. 

PER C L T R I . ~ .  This is an  action to recover damages for injury to 
1)ersoil and property suffered by the plaintiff a t  a railroad crossing. The 
Sorfolk Southern Railroad Company and the Sinclair Refining Com- 
pany were made parties defendant. The case mas first tried in October, 
1930, a d  was dismissed as  to both defendants. The plaintiff appealed 
;it~tl this Court afirni(d the judgnient of nonsuit as to the Sinclair - - 

K(4ning Company m1c1 g r a ~ ~ t r d  a n ~ w  trial against the Railroad COIII- 
pany, 200 S. C'., 584. 

The cause again carilv oil for trial at  the March Term, 1932, of the 
Superior Court of P i t t  County. The plaintiff alleged that  on 11 March, 
102b.  about tell o'clock ill the morning, he was traveling on a public 
liighway in tlie direction of Farmville and while crossing the railroad 
track w a b  injured by tlir negligence of the defendant. The circumstanceb 
;we set out in the complaiiit and n e ~ d  not be repeated. The defendant 
clenied iiegligeiice and pleaded the contributory negligence of the plaintiff. 
The  usual issues nere  submitted to the jury and upon the return of a 
I ertiict farorable to the plaintiff he was given a judgment, from which 
tlir tlrfendarlt appealed up011 assigned error. 

T11c defendant madc the two statutory motions for nonsuit and cx- 
ceptetl to tlie court's refusal to dismiss the action. This  exception is 
overruled for the reason that the evidence does not differ materially and 
fundamentally from the evidence introduced on the first trial, the suffi- 
cielicy of n-1ii"eli to bar a nonsuit was adjudicated on the formkr appeal. 

The  appellant has several exceptions to the admission of evidence 
but we do not find i~eversible error in any onr of them. 

S o  crror. 
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BRUCE McKEEL v. DR. JOS. R. LATHARI. 

(Filed 28 September, 1932.) 

Appeal and Error J M r d e r  rendered in exercise of tliscretion is not 
reviewable. 

A motion for leave to amend a complaint under C. S., 515 is addressed 
to the sound discretion of the trial court, and his order denying the mo- 
tion is not subject to review on appeal in the absence of gross abuse of 
this discretion. 

L ~ V P E A L  by plaintiff from Crunmer, J., at  April  'Terin, 1932, of 
CRAVEN. Dismissed. 

At  September Term, 1931, of the Superior Court of Craveii County, 
there was a judgrrient i11 this action, overruling defendant's demurrer 
to the complaint. Defendant appealed from said judgment to the 
Supreme Court. At  the hearing of this appeal, the judgment was re- 
versed. 202 K. C., 318. I t  was held that  the demurrer should haye becii 
sustained. 

At  April Term, 1932, of the Superior Court of Cra \en  Couuty, the 
actioii was again heard on plaintiff's motion for leave to amend his 
complaint. C. S., 515. The  motion was denied by the judge, in the 
exercise of his discretion. From judgment denying his motion, and dis- 
missing the action in accordance with the decision of the Suprcmr Court, 
the plaintiff appealed to the Supreme Court. 

Ernest X .  Gmen and D. L. Ward for plaintltf. 
TI. P. T?'hite7~ursf and R. E. M'hifehursf f o ~  d e f ~ d a u t .  

PER C r ~ r a a r .  The  order of the judge of the Superior Court denyii~g 
plaintiff's nlotion for leave to amend his complaint, n : ~  made in the 
exercise of his discretion (C. S., 515) and is  therefore not subject to 
review by this Court, on plaintiff's appeal. There is  ncl contention on 
the part  of the appellant that there was an  abuse of the discretion vested 
in the judge by the statute; a t  least, there is nothing in  the  record to 
sustain this contention. 

I t  is well settled that  no appeal lies to this Court from an  order or 
judgment made or rendered by a judge of the Superior Court in the 
exercise of discretion vested in him by statute. This appsal is therefore 

Dismissed. 
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MRS. MABEL MUNFORD, WIFE OF LYMAN MUNB'ORD, DECEASED, V. WEST 
CONSTRUCTION COMPANY, EMPLOYER, AND U. S. FIDELITY AXU 
GUARANTY COMPAKY, CARRIER. 

(Filed 5 October, 1932.) 

1. Master a n d  Servant F 11-In computing average weekly wage ques- 
tions of length of employment and fairness of method used are for  
Commission. 

Where an injured employee had been employed for less than fifty-two 
weeks the Workmen's Compensation Act provides that his average weekly 
wage shall be computed by finding the average weekly wage during the 
term of employment provided the result would be fair and just to both 
parties, or in case such method is impractical because of the shortness of 
the term of employment or its casual nature that the average meekly 
wage shall be computed with regard to the average weekly wage of a 
person of the same grade and character employed in the same class of 
employment in the same locality, and the entire subsection should he con- 
strued as  a whole, and where the Industrial Commission has awarded 
compensation in accordance with the latter method the award will be 
upheld, the shortness of the term and the casual nature of the employ- 
ment and the finding that fair results could not be obtained by computing 
the average weekly wage of the employee, being questions of fact for the 
Commission. 

2. Master a n d  Servant F i-Findings of fact  of Commission i n  respect t o  
average weekly wage a r e  conclusive when supported by evidence. 

Where the Industrial Commission computes the average weekly wage 
of an injured employee in accordance with the average weekly wage of a 
person of the same grade and character employed in the same class of 
employment in the same locality, upon findings of the shortness of the 
term of employment, and that fair and just results would be thereby ob- 
tained, such findings based upon the evidence are  conclusive and binding 
upon the courts upon appeal. N. C. Workmen's Compensation Act, sec. 60. 

APPEAL by defeudants f r o m  Sinclair, J., a t  F e b r u a r y  Term, 1932, of 
LESOIR. Affirmed. 

Agreed s tatement  of fac t s :  
T h i s  was a claim under  t h e  Workmen's Compensation Act  of N o r t h  

Carolina, i n  which the  claimant  sought to  recover compensation for  the 
death of her  husband, which resulted f r o m  i n j u r y  sustained by h im while 
i n  the course of h i s  regular  employment. T h e  defendants i n  this  case 
do not deny liability, but  t h e  part ies  disagree as  to  t h e  average weekly 
wage to be used as  a basis f o r  t h e  award. T h e  claimant  was i n  t h e  
employ of the  West  Construction Company of Kinston. H e  had  been i n  
the employ of t h e  West Construction Company f o r  a period of three 
months pr ior  to  his  in jury ,  which resulted i n  h i s  death. H i s  average 
weekly wages dur ing  this period of three months, computed by dividing 
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the total of amount earned, or his earnings duriug that period, by t l l c .  

nuiiiber of \reeks during which tlie cmployt~e clarnetl nages, n as $13.37 
per week. Defendants, therefore, contend that thc rat(. ~f co inp r i~ -a t io~~  
should be $8.02 per week. 

The c n v  was first heard before Comn~issioiier 1)orsrltt a t  I<iil,sto~l (111 

2 October, 1931, and on 9 October, 1931, award n a s  issued by tlirx wit1 
Conimissioncr Dorsett, directing t l ~ c  payment of con11 e ~ ~ s a t i o n  at tlit) 
rate of $10.80 per week figured on the basis of an awrage  n.ct,kly napcL 
of $18.00 per n eek, instead of $13.37 per week. 

Tlie full (lornnlission upo11 appeal affirr~ietl the a w ~ ~ r d  of ('01111111-- 

sioller Dorsett. Therrupoil the tlrferitiant appealed to the Superior Court 
of 1,twoir County, and his Honor, N. -1. Sinclair, affirn1r.d :~ntl appro\ o(\ 
tlie ana rd  of the full Cornniission. Thereupon the defendant cxceptcd. 
:~ssigned error a i d  appealed to the Snprcrne ( 'ourt .  

CIARKSOS, J. Thc  defendants cwi~tci~d : (1) 'I'hat the court  bc,lo!\ 
erred in sustairii~ig the filldings and coilclusions of the North (:aroliii:t 
Industrial Comnlission to  the effect that  the clccrased's arerage wc.ckl~ 
wage was $18.00, instcad of $13.37; and in affirming and approving thc 
award of tlie North Carolina Industrial Coiu~iiissio~r, tc the effect that 
the tlefendants pay to the plaintiff colnprnsntion at tlic rate of $10.50 
per week for a period of 350 weeks, insteail of $8.02 per week for a 
period of 330 \reeks. ( 2 )  That  the court below errtd in affirming thc 
c~oliclusions of law of the North Carolina Industrial Conlmissioil and iii 
affirming and signing the judgment hereill rendered in thi i  causr. We  
cannot sustain the contei~tiolis of defellda~~ts.  

The  North Carolina Workmen's Compensatioll Act, chap. 120, Public 
Laws 1929, see. 2(e) ,  is as follows: (1 )  " 'Average weekly wages' shall 
mtaii the eariiiiigs of the injured uuployee in the en~plo,yment in which 
he was working a t  the t ime of the in jury  during the period of f if t j -  
two ~ e e k s  immediately preceding the date of the ~ n j u r y ,  divided by fifty- 
two; but if tlie injured employee lost more than sercn (consecutive cal- 
endar days a t  one or more times during such period, zlthough not ill 
the same week, then the earnings for the remainder of such fifty-tno 
weeks shall be divided by the number of neeks reniaiuing after the time 
so lost has been deducted. (2 )  Where the employment prior to tlic 
injury extended over a period of less than fifty-two weeks, the method 
of dividing the earnings during that period by the number of weeks 
and parts thereof during which the employer. earncrl n-ages shall be fol- 
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lowed; provided, results fair a n d  just to  bo th  parties w i l l  be thereby 
obtained. (Italics ours.) ( 3 )  Where, by reason of a shortness of time 
during which the employee has been in the employlnent of his employer 
or the casual nature or terms of his employment, i t  is impractical to 
compute the average weekly wages as above defined, regard sliall be had 
to the average weekly amount which during the fifty-two weeks previous 
to the injury was being earned by a person of the same grade and c l~a r -  
acter employed in the same class of eniployi~ient in the same locality 
or community. (4)  Bu t  where for exceptional reasons the foregoing 
would b~ unfair, either to the employer or employee, such other method 
of computing average weekly wages may be resorted to as nil1 most 
uearly approximate the amount nhich  the injured employee would be 
earning were it not for the injury." (Numbering ours.) 

I n  the opinion of the full Commission, we find, in pa r t :  "It is evi- 
t l c ~ ~ t  that Commissioner Ilorsett foulid that results fa i r  and just could 
i ~ o t  be obtained i11 the instant case by dividing tlie earnings during thta 
period of employment hy the number of weeks and parts thereof arid 
that lie applied the rult. of awarding to the clainiant the average weekly 
alnount wliicl~ n a s  being earlied by a person of the same grade and 
c~haracter eni1)loyed in tlie same class of employnicnt.)) 

I11 construing the matter in controversy, xie must c o ~ ~ s i d e r  the entire 
.ubsectioii (e), sup la .  Tllc intent seems to be that  i ~ e s u l f s  fail. a r d  jufi  
lo both  parlies tcill 7,c f h ~ r e h y  obtained. We think this idea of giving 
;I liberal construction applicable to the third method, s ~ r p ~ u ,  taking a140 
into col~sitlerittion the language of the third method. I n  the present 
cause, the e~ ideucc  indicated both shortness of tinle and casual naturc. 
of tlle employnient-then regard shall be had to the average wagc.5 
c.arned by othcrs, etc. Tlirse arc questiolis of fact for the Corliinission 
to pa" on. 

Section 60 of the above wt ,  ill part, is as follows: "The award of tlie 
Commission, as prorided in section fifty-eight, if not reviewed in due 
time, or all aJjnrd of thc Conmission upon such review, as proTidetl 
in section fifty-nille, shall be conclusive and binding as to  all ques t io l~ j  
0: fact," ctc. (Italics ours.) Then the procedure on appeal is  set forth 
, ~ n d  the Superior Court on appeal shall hear same "for errorb of law, 
under the same> terms and conditioiis as govern appeals in ordinary 
civil actions." 

I n  B ~ ~ e o t k  2.. Cooper, 202 X. C., at p. 505, speaking to tlie subject: 
'(The law is well settled that  where the North Carolina Industrial Com- 
iilission has jurisdiction of a proceediug for conipensation under the 
provisions of the Sort11 Carolina TVorkmcn's Compensation Act, its 
findings of fact ~ r i t h  recltect to whether or not an injured eniployec is  
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cutitled to compelisation, and, if so, i n  what  amount, a r e  coi iclusi~ e autl 
binding not only on the  part ies  to t h e  procec>ding, but  also where ei ther  
p a r t y  h a s  appealed f r o m  the  an.ard of the C'ornniission I o t h e  Superior  
Court,  on said Court .  Where,  however, tlie jurisdiction of the  Con1- 
mission is challenged by the  employer on the ground  t h a t  h e  is  not 
bound by t h e  provisions of the  N o r t h  Carol ina Workmen's Conipeiisa- 
tion Act, t h e  findings of fact  made  by the  Commission on which i ts  
jurisdiction is  dependent, a r e  not conclusive on t h e  Super ior  Court." 
( h e r  v. L a u n d r y  Co., 202 N. C., 729;  Rentxn 21. X o t o r  Co., ante., 10% 

T h e  defentlants, i n  their  able  brief, make out a s t rong case, but n c  
cannot hold a s  a rnatter of l aw t h a t  there was no sufficient competent 
evidence on  which the  Indus t r ia l  Commission based i t s  findings of fact .  
T h e  findings of fact  a r e  binding on us  "although this  Court m a y  dis- 
agree with such findings." K e n a n  case, supra.  F o r  the reasons gircv~, 
the judgment of t h e  court below is  

Affirmed. 

( ' 1TY O F  WASH1ir;GTOX v. JOHN H.  BONNEH,  ADMIXISTRAT~K OF F. H.  
BRYAN, DECEASED, A N D  NATIONAL SURETY COMPANY. 

(Filed 5 October, 1932.) 

Limitation of Actions B a-Ordinarily, cause of action on official bond 
accrues upon breach of official duties. 

Ordinarily the statute of limitations begins to i u n  a,:ainst an official 
bond from the time of its breach, and w h e ~ e  the bond is given for a cit) 
hillking fund commissioner who is not reappointed a t  the expiration of 
his term, but another is agpointecl a s  his successor nho  refuses to accept 
certain notes for money lent by the former: Hcld ,  upon tlie termination 
of the former's term the law required him to account for funds and 
securities in his hands and his failure or refusal to do so constituted 
a breach of his official bond giving rise to a cause of action thereon 
iiumediately, the city being under no disability and being a t  liberty to sue. 
and an action brought on the ofiicial bond more than si7c years after the 
l~rincipal ceased to be sinking fund commissioner is barred by the 41- 
y m r  statute of limitations. C. S., 439. 

CIVIL A(>TIUX,  before Daniels ,  J., a t  Apr i l  Ternl,  1932, of BEAI-EOKT. 
T h e  erideiice tendctl to shov, t h a t  chapter  170, sectiol 77 of the P r i -  

I a te  Laws  of 1903 prorided f o r  the  appointment of a s i ~  king fund  com- 
missioner fo r  tlie city of Washington,  a n d  t h a t  on 7 Apri l ,  1919, F. H. 
B r y a n  was duly appointed cornmissioner of t h e  s inking f u n d  of t h r  
plaintiff.  O n  1 0  Apri l ,  1919, defendant, S a t i o n a l  S u r e t y  Company. 
c.secuted a n  indemnity bond on behalf of said B r y a n  f o r  t h e  fa i th fu l  
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performance of his official duties '(for a period of one year, beginning 
7 April, 1919, and ending on 7 April, 1920, or until his successor is duly 
elected or appointed and qualified." On  27 March, 1920, the defendant, 
Surety Company, issued a renewal of said bond "for the extended term, 
beginning 17 April, 1920, and ending on 7 April, 1921, subject to all the 
covenants and conditions of said bond." On  9 May, 1921, the minutes 
of the plaintiff showed the following: "The board accepts the report 
of the committee on custodian of the sinking fund and on loans. The 
Trust  Company of Washington was duly elected commissioner of the 
said sinking fund to take effect as soon as the books are audited." On 
the next day, to wit, 10 May, 1921, Bryan was duly notified by the city 
clerk '(that he was out as sinking fund commissioner and the Trust 
Company was in." On 31 May, 1921, Bryan loaned as sinking fund com- 
missioner $16,714.19 to the Washington-Beaufort Land Company and 
$2,544 to Stewart, Bryan, Ellison and Boyd. Bryan's account as sinking 
fund commissioner was audited on or about 31  May, 1921, and the 
auditor filed his report 9 June,  1921. On the same day the financial 
committee of plaintiff and the auditor met with Bryan and an order 
mas made "that the said F. H. Bryan pursuant to the audit above re- 
ferred to  turn over to the Trust  Company of Washington, the sinking 
fund con~missioner heretofore elected, the notes, securities and moneys 
set forth in the statement attached to the report of W. A. Thayer, as 
aforesaid," etc. On 10 June,  1921, the Trust  Company accepted the 
office of sinking fund commissioner, refusing, however, "to receipt for 
any notes or securities executed by F. H. Bryan to himself as sinking 
fund commissioner, and refusing to become responsible for any of the 
notes or mortgages tendered by F. H. Bryan, sinking fund commissioner, 
and the president was directed to so advise Mr.  Bryan, . . . and 
the city of Washington, and lay the matter before the city of Washing- 
ton." On 11 June, Mr.  Bryan was advised in  writing by the Trust  
Company of Washington that  it had decided "to accept the notes and 
securities tendered except those hereinafter more specifically mentioned," 
etc. On 11 June, 1921, the minutes of plaintiff show the following: "On 
motion duly made and carried the mayor and city attorney are in- 
structed to take u p  the matter of sinking fund with F. H. Bryan . . . 
m d  the Trust  Company of Washington, to make immediate adjustment 
and close the same." 

Bryan died in Kovember, 1929, and on 25 March, 1931, the present 
action was instituted by the plaintiff against the administrator of said 
deceased and the bondsman, Kational Surety Company, seeking to re- 
cover the amount of $16,714.19 representing a loan made by Bryan as 
sinking fund commissioner to the Beaufort Land Company, and the sum 
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of 32,544 representilg a loan made by the  said Bryan to Ellison and 
otlicrs. The  National Surety Company, among other allegations pleaded 
as n defense the six-year statute of limitations. C. S., 419. 

At  the conclusion of all the evidence a judgment of nonsuit was 
cwtered and tlie plaintiff appealed. 

S. 111. Blount and Ward  d2 Grimes fov plain ti^. 
X a c L e a n  R. Rodman and S. Brown ~Yhepherd for ~S'urety Company  

HROGDEN, J. When did the breach of tlie official bond of Bryan occur! 
Ordinarily the statute of limitations which bars revoyery upon a11 

official bond, begins to run from the breach thereof. Our  decisions have 
dec1:tred with unbroken uniformity that  an official bond for the faithful 
performance of a public duty is breached at the time the officer fails or 
refuses to perform the required duty. Commissioners v. I l facRae ,  SO 
N. C., 93 ;  Duniel v. Grizzartl, 1 1 7  N .  C., 105, 23 S.  E., 93. Generally 
speaking, the cause of action accrues to an injured party when he is a t  
liberty to sue, being a t  the time under no disability. E:ller t i .  Church, 
121 N. C., 269, 25 S. E., 364; Brown v. Il'ilson, 174 N. C., 668, 94 
S. E., 419; P i e w e  v. Faison, 183 N .  C., 177. 110 S. E., 837; McIntosli, 
North Carolina Practice 8 Procedure, page 158, seetiol~ 170. 

TZTlie~i Bryan ceased to be sinking fund commissioner the law in~posctl 
upon him thc duty to account for funds and securities i n  his hands. His 
fnilurc or refusal to do so constituted a breach of his official bond and a 
cause of action for the enforcement thereof immediately arose to tlic~ 
city, for the reason that  it was then a t  liberty to sue and under no 
disability. Obviously the breach occurred in 1921, and the action was not 
instituted until March, 1931. Consequently thr  trial judge ruled cor- 
rectly in entering a judgment of nonsuit. 

,Iffirmed. 

PItUDENTIAL IKSUHANCE COMPANY O F  AMERICA V. B7. J. FORRES, 
TRUSTEE, AXD S T A T E  B A N K  A N D  TRUST COMPANY. 

(Filed 5 October, 1932.) 

Mortgages C c-Held: although mortgage was not indexed in strict conl- 
pliance with statute defect did not affect its priority. 

While the index and cross-index of a conreyance by a husband and wife 
of the latter's property should set out the name of the wife, where thr 
records would have sho~vn from an examination by the abstractor for a 
sccorid mortgagee that the mortgagor had acquired the property from 
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E. T., a married woman, and S. T. her husband, and the cross-index would 
have shown a deed of trust from "S. T. et ux.": Held, although the cross- 
index was not in strict compliance with the statute it was sutficient to 
have revealed the first deed of trust, and the corltention of the trustor 
in the second deed of trust that his deed constituted a first lien cannot be 
maintained. 

CIVIL ACTIOX, before F ~ i z z e l l r ,  J., at  February Terin, 1932, of PITT. 
The  pertinent facts are set out in the judgment and may be stated as 

follows: On 29 December, 1916, J. B. Hill and others conveyed to 
Emma J. Tucker, wife of S. I). Tucker, approximately forty acws of 
land. This deed ~ v a s  duly recorded and cross-ii1dexc.d as follows: 

"Hill, a1 J. B, to E m m a  J. Tucker." 
"Tucker, Emina J. from J. R. Hill,  al." 

011 3 January ,  1931, E m ~ r ~ a  J. Tucker and her husbiti~d, S. L). Tucker, 
executed and delirered to F. J. Forbes, trustee, for the brnefit of the 
National Bank of Greenrille, a deed of trust to secure a not(. for 
$4,000. This deed of trust was duly rvgistered and ii~dexed aq follov s : 

"Tucker, S. D. e t  ux. to F. J. Forbes, Tr." 
"E'orhm F. J . ,  Tr .  from S. I). Tucker, r t  1 1 1 . "  

011 6 Dew~ribvr, 1961, Emma c J .  Tucker ant1 11t.r l~usbalid, S. L). 

Tucker, executed alld delircred a deed for the land to Leona 1'. Hutiso~l, 
which was registered H December, 1921, ant1 int l~wxl as follows: 

' .Tuc.k(~,  :il E111iila to Leona Hutlsoi~." 
('Hutlsoll, L e o ~ ~ ; t  P. from S. D. Tucker, p t  1(.1.." 

On 31 July ,  1922, Lcom 1'. Hudson alld her husband, H. -1. Hudsoi~ ,  
executed and delivered a deed of trust upon the land to Chickamauga 
Trust  Company, trustee for the benefit of the plaintiff,  Prudential  I n -  
surance Company of , h e r i c a ,  to secure a note of $2,000. This deed 
of trust mas duly recordctl and ii~tlexecl as follows : 

"Hudson, Leona P. to Chickamauga Tr .  Co., Tr." 
"Chickamauga T r .  Co, from H. A. Hudson, et  ux." 

T h e  deed of trust to the Chickamauga Trust  Company was foreclosed 
and the larid mas purchased by the Prudential  Insurance Company. The  
note secured in  the Forbes deed of trust is now held 1,- the dcfwltlnnt, 
State Rank and Trust  Company. 
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Upon the foregoing facts the plaintiff contends that  tl-e deed of trust 
under which it purchased the land, being t h t ~  second deed of trust u p o ~ ~  
the land, constitutes a first lien, for that the Forbes ( l e d  of trust was 
not properly cross-indexed; that is to sap the cross-ind~xing "Tucker, 
S. I>. e t  ~ 1 1 . .  to  I?. J. Forbes, trustee," was not a proper indexing of the 
iiistrument. 

Tlie trial judge ruled that  the Forbes deed of trust constituted a first 
l in l  11pon the land, and tlie plaintiff appealed. 

IT'. .I. U a r d e , ~  f o r  p l a i i ~ t i f .  
11ari.y 111. B r o w n  f o ~  d e f e n d a n i s .  

UXO(.I)EX, J .  011  or about 31 July,  1922, Leom P. Hudson a ~ i d  lier 
husband procured a loan from tlie plaintiff for $2,000, :nd secured the 
same by a deed of trust upon t11c land of tlie borrowers to Chickartiauga 
Trust Compally, trustee. 

Wlirn the cxnrniner of the title to the Hudson land undertook to 
sc:rrch the records tllc first inquiry would be : From whom did the 
Efutlsons get tlie l and?  Thc records answered tlic inquiry by sliowing 
that Enima J. Tuckcr v a s  a married woman and that  hcr I ~ u s b a ~ ~ d  was 
S. 1). Tucker, because they were the grantors of lieorla 1'. Hutlsoii in a 
deed indexed on tlie grantor's side "Tucker a1 Emma to Ieorla Hutlson." 
The cross-indexes further disclosed tlie deed from "J. Tl. Hi l l  et  a1 to 
Ermna J. Tucker, recorded on 30 I k e m b c r ,  1916. Ccnsequently the 
:ib~trastor kr~cw from the index that  the land was duly conveyed to 
Ernilia ,J. Tucker, and that  S .  D. Tucker was lier liushand. Hence, 
a11 exaiiiination of the grantor's cross-index would have revealed tlic 
( l e d  of trust to Forbes, trustee, securing the $4,000 note i o  the National 
13n11k of Grccn~ i l l e  and i ~ ~ d c x c d  "Tucker, S. D. c t  7 t . r .  to F. J. Forbes 
Tr." 

Thc~ merit of the coutrovcrsy is deterniinecl by the principles of law 
tleclarcd in W e s t  v. J a c k s o a ,  196 N .  C., 693, 1.53 S. E., 257. The  
( 'ourt  said:  "It must be conccded that  the ilidexiiig and cross-indexing 
of tlie tletd of trust in the case at bar is riot a strict cornpliance TI-it11 the 
statnte, aild t l i ~  registers of d c ~ d s  throughout the State sliould doubtless 
ict out on t l l ~  index and cross-index the name of the wife. There are 
l)crh:~psliur~dreds of tlccds of trust in the State indexed and cross-indexed 
in the same iil~kliner eniploycd in the present case, and we are not in- 
c l i ~ ~ e t l  to strike d o ~ i n  these instruments as a matter of law, particularly 
\\hell there was sufficient information upon the intlcx and cross-index 
to cre;ite tlie duty of making inquiry." 

L\ffirllled. 
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COUNTY O F  JOHNSTON v. G. A. SMITH AXD WIFE, MRS. G. A. SMITH. 

(Filed 5 October, 1932.) 

Judicial Sale% A a--Judicial sale on day prohibited by statute is void. 
Where in proceedings to enforce the county's lien for unpaid taxes the 

clerk of the court orders a resale "according to statute," and the statute 
applicable to judicial sales in the county prescribes that such sales be had 
on certain days during term of the Superior Court, and the resale is had 
on a day other than the days prescribed by the statute: Held, the resale 
is void, and the parties should be put in s f a t u  QUO, aud another sale for 
the enforcement of the tax lien may be ordered. Public L a ~ w  of 1031. 
chap. 23. 

APPEAL by defendants from Grady ,  J. ,  at Teriu. 1932, uf 
JOHNSTON. Reversed. 

This is  an  action brought by plail~tiff against defelitlal~ts to f'oreclosc 
a tax lien on defendai~ts' real estate, assessed for the year 1927. Upon 
motion of defendants, movants, before the clerk of the Superior Court 
of Johnston County, hTorth Carolina, the judgment was ~ a c a t e t l  ti1111 

the parties placed in s f a f u  quo, and a resale of the land for the taxes 
of 1927 ordered. An appeal from this judgment was taken to the 
Superior Court and the judgment of the clerk mas set aside by the 
court below, and the motion of defendants dismissed. From this jutlg- 
ment, defendants excepted, assigned error and appealed to the Supreme 
Court. 

L e o n  G. Steuens  for X r s .  ,ilnla G. Gray, pwchaser .  
I .  W e i s n e v  F a r m e r  a n d  Winfield H .  Lyon for defendants .  

C L A ~ ~ I ~ S O N ,  J. Public Laws of 1931, chapter 23, is as follows: "Tliat 
section six hundred ninety of the Consolidated Statutes of Korth Caro- 
lina be and the same is  hereby amended to read as follows: 'A11 real 
property sold under execution shall be sold a t  the courthouse door of 
the county in which all or a part  of the property is situated on thc 
first Monday in any month or during the first three days of any tern1 
of the Superior Court of said county. That  all  sales of real property 
sold under order of court shall be sold at the courthouse door in the 
county in  which all or any par t  of the property is situated on any 
Monday in any month or during the first three days of any tern1 of the 
Superior Court of said county, unless in the order directing such sale 
some other place and time are designated and then it shall be sold as 
directed in such order on any day except Sunday after ad~e r t i s ing  as  
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required by law. That  all sales heretofore iilade uilder txsecution or by 
order of court oil ally d:iy other than the first hloliday in any i~lolitli 
:we hereby 1 aliclatcd, rarifitd :itid (~o~ifirnie(l.  prol~lt lrt l  this act ~ l i a l l  iiot 
affort peilding litigatioil.' " 

From a careful inspection of the iwortl,  the resale \\:I:, iiot ill accord- 
aiicc with the a b o ~ e  statute. T l ~ c  l n ~ l d  \ \as sclld on Wedn~wlap,  15 Julie, 
103% 111iic.h was not "t luri i~g the first tlirce clays of any term of tllc 
Superior Court of said county." S o r  \\:IS tlicrt. a11 o r d ~  ill tlic cause 
"tlircctiiig such snlc sorile other place ai~cl time a5 cleqig iatecl and the11 
it dial1 be sold as directed in such order on any day excellt Suilclay aftcl 
:~drertisiiig a s  required by law." 

The ortlcr of the clerk in refereilce to the sale ill colitrorcrsy v7aa on 
30 %lay, 1032, ancl w:ls as fol lons:  "Now, therefore, it I S  ordered, con- 
sitlcrcd :iild adjudged that  Ed.  F. Ward,  conlmissiol~er, a d ~ e r t i s e  said 
lai~tl  for  rcsalc in soiuc Ilenspaper published ill Jo l i~ i s  011 County, as 
pror i t l id  b j  a fu iu ie ."  

I t  is ne l l  scttlccl tha t  eserution sale> nlade at  an  improper time and 
placcl a rc  ~ o i t l .  - 1 I u y e ~ s  7).  C'arfer ,  S7 S. C., 146;  Dula v. h'caglc, 08 
S. ('., 43s. _I sale of real cstate uiitlcr cxwutioil ~ i l ade  oil n dntc otller 
t l ia l~  ollc presrrihetl by statute is  absolutcly void. Lozc~ ' e r~r~ i l1 ;  7%. P o l -  
l x ~ ~ i n y ,  101 S. C.. 649. The  salc was "dead in lan ," J e j  i ~ ~ y s  7.. l I o c u t i ,  
103 S. C., 332. Sec EitXs I > .  Brads, 179 x. C'., 204. C'iricf Jus t i c t  
l : l i / / i i~ ,  in 1 ' .  R i ~ e s ,  27 S. CY., a t  p. 314, says:  "Of such a regulation, 
c\  cry one must Iw cogtiizant and tlicrcforc \r c l i a ~  c lic,ltl, that  tlic pur- 
r l i av r  getb 110 title by a sale at  a11 i i~lproper time :nld place," citing 
:tuthorities. 

E 'rcel l~ai~ 011 Toid  Jutlicial Sales, 3d cd., sw.  30, a t  1). 56, ill part  : 
"Of course no judicial or execution sale ougl~t  to takt. place at  any 
otlicr tlnie tlian that  fixed hy the notice of sale; autl t l i ~  notice of sale 
ought iiot to fis upon any time prohibited by law. -1 salc made in  
rio1:itioii of this rule will, no doubt, be racatetl or refused confirma- 
tion if tlic irregularity is suggested to the court at  tlir propcr time. 
I t  is riot, honcrer ,  roid in  most states," citing F r c w i n ~ t  on Esecautions. 
v c .  287 ;  c o n f r a ,  ,lIu!jcr.s I . ( ' a r f w ,  s ~ r p i c r .  

T l i a t  occurred tliercafter did liot resurcitate this z:11(,, which was 
T oitl-ill f:lct 110 sale-ad contrary to and ill the w r y  "teeth of the  
stati~tc.." This  is an  action to foreclose a f a x  l i en .  the pur171iaser Alma G. 
Gray's hid for tllc laud was $273.00. The  record discloses that  this home 
p1ac.e of defe~itlauts was taxed a t  a valuation of $3,830. l ~ n t l e r  the facts 
n ~ i d  circurilstanccs of this case, we tliink the p~~rc l i a se r  must take 
cogilizarlce of the statute, and the prctendcd , i n k  n a s  ineffectual to 
1)n~q title for  tlic, rcaeolls given. 
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I n  reference to  a former s tatute  dealing with t ax  sales, this  Cour t  
said i n  Bryson v. l l fcCoy, 194  3. C., a t  p. 9 7 :  "Under the  statute, a 
good t a x  title can  be obtained by  sale, but  t h e  s tatute  must  be strictly 
followed." 

T h e  t a x  f o r  1927 is  a lien on  t h e  land-the part ies  must  be p u t  in  
s f a t u  quo. T h e  land  can be sold again for  t h e  t a x  by  complying with 
the statute. The judgment of t h e  court below is  

Reversed. 

(Filed 5 October, 1932.) 

1. Principal and Agent C a-Where wife ratifies husband's contract to 
sell by executing deed it is presumed he acted as her agent. 

Where a husband has contracted for the sale of timber growing on his 
wife's land and both of them later execute a deed therefor it will be 
presumed that he acted as  her authorized agent in esecuting the contract. 

2. Limitation of Actions E c-Where statute is properly pleaded burden 
is on plaintiff to show his claim is not barred. 

Wliere in an action for breach of contract for the conveyance of certain 
timber on lands the plaintiff seeks to recorer on the ground that the deed 
executed pursuant to the contract did not convey the full acreage agreed 
upon, and the defendant pleads the statute of limitations and contends 
that the deed conreyed the timber by metes and bounds and that the 
p!aintiff should have discovered the alleged shortage upon delivery of the 
decd: Held, upon the proper pleading of the statute the burden was upon 
tlie plaintiff to show that his d a i m  was not barred, and where he has 
failed to do so the defendant is entitled to the benefit of the statute. 
and where this result has been reached in the trial court by judgment of 
nonsuit tlie judgment will be affirmed on appeal. 

APPEAL by plaintiffs f r o m  Grady,  J., a t  J u l y  Term,  1932, of LEE. 
Civil action to  recover damages f o r  alleged breach of contract.  
O n  1 5  March,  1915, Alf.  H. McLeod agreed to sell t h e  plaintiffs all  

of the  timber, measuring 10 inches a t  the but t ,  '(located on m y  places i n  
Lee County, known as  the 'Old McLeod Place.' " Ti t le  to  the property 
Tvas a t  t h a t  t ime  i n  K a t e  S. McLeod. 

I t  is  alleged tha t  the  "Old McLeod Place'' consisted of two tracts  of 
land, one containing 631 acres and the other 50 acres. 

O n  20 March,  1915, Alf.  H. McLeod and  wife, K a t e  S. XcLeod,  
cxccuted a deed to the plaintiffs f o r  the  t imber  on the lands mentioned 
;n the contract of sale, describing i t  by metes and  bounds. 
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I t  is alleged that  by inadvertence, fraud or mistake, the 50-acre tract 
I\ as omitted from the description in the deed. 

I t  appeared upon the tr ial  that  the 50-acre tract was owned by 
Geo. B., A. H. and d l f .  H. McLeod jointly a t  the date of the contract 
and deed and that  Kate  S. McLeod conveyed the timber shereon to D. J .  
Womack, after plaintiffs7 grantee had been stopped from cutting the 
timber on said tract in July,  1917. 

The defendant denied the allegation of inadvertence, fraud, or mis- 
take, and pleaded the three years statute of limitations. 

This action was instituted by issuance of summons d a t d  9 July,  1919. 
From a judgment of nonsuit, the plaintiffs appeal. 

li. R. Hoyle f o ~  p l a i n t i f s .  
J o h n  B. X c L e o d  and  T7arsev, L a w e n c e ,  X c I n l y r e  '6 H e n r y  for  

de fendan t .  

STACY, C. J. That  Alf. H. McLeod mas acting as agent of his \cif(l 
ill signing the contract of sale may be presumed from the subsequent 
ratification or exceution of the deed undortaking to convey the  timber 
in accordmce with the prior agreement. S t u r k z o e a t h ~ r  c. G r a ? d y ,  187 
K. C., 626, 122 S. E., 297. Bu t  i t  is doubted whether the eridence ~ 1 1 0 ~ .  
the 50-acre tract was intended to be inclutled in the contract of sale. 
The description in the deed is by metes and bounds, a ~ i d  it is not ill- 
cluded therein. Plaintiffs say they did not know of its oinission from 
tlic clced until their grantee was stopped from cutting the timber ill 
July,  1917. 

Defendant says the 30-acre tract was never iiiteilded to be included 
in the coiltract, or deed; that  there mas no mistake or fraud in the 
transaction; that the plaintiffs knew, or by the exercme of ordinary 
care should have discovered, upon the delivery of the deed, that  i t  was 
insufficient to convey said tract, and that  shr is entitled to the equitahlc 
repose and beneficent peace which the three years statute of limitations 
gi\es her. 

The  defendant's position is supported by the decisions in Sinclazr  c.  
T e d ,  156 3. C., 458, 72 S. E. ,  487, and Peacock v. Barnes ,  142 PI'. C., 
213, 53 S. E. ,  99. 

The defendant having pleaded the statute of limitations, the burdcir 
\ \as 011 the plaintiffs to show that  their suit v a s  brought within tllrec. 
years from the time of the accrual of the cause of actio i or that  other- 
wise it v a s  not barred. This has been the prevailing I-ule with us :IC 

to the burden of proof where the statute of limitations is properly 
pleaded. I 'kil l ips 1 % .  P ~ n l a n d ,  196 AT. C., 425, 347 S. E., '731; J a c k s m  v. 



N. C.] FALL TERM, 1932. 259 

Harvester Co., 188  N .  C., 275, 1 2 4  S. E., 334;  Rankin  v. Oates, 183  
N. C., 517, 112 S. E., 3 2 ;  Tillery v. Lumber Co., 172 N. C., 296, 90 
S. E., 196. 

A careful  perusal of the  record leaves us  with t h e  impression t h a t  
the  correct result h a s  been reached. 

Affirmed. 

ROBERT S. MOYE AXD MRS. LUCY G. MOYE v. THE TOWN O F  
GREEKVILLE. 

(Filed 5 October, 1932.) 

1. Actions B +Action in this case was for trespass by city and not 
for damages for taking property for public use. 

Where in an action against a city the complaint alleges that the city 
had trespassed upon the plaintiff's land and seeks to recover damages 
therefor, and the city admits that it  had never condemned the property 
but contends that it  was dedicated to pubiic use by the plaintiff's grantor 
and that it  had acquired title by adverse user and that the action was 
barred by the statute of limitations : Held, a provision in the city charter 
prescribing certain procedure for the taking of land for city streets by 
condemnation has no application since such charter provisions contem- 
plate only the taking of property for public use by formal action of the 
city, and the city's motions to dismiss for want of jurisdiction in that 
the charter procedure had not been followed and for want of the com- 
plaint to sufficiently allege a cause of action are properly overruled. 

2. Trial D a-Motion of nonsuit must be renewed at close of evidence 
in order to be considered on appeal. 

Where a motion as  of nonsuit is not renewed a t  the close of all the 
evidence i t  need not be considered on appeal. 

3. Evidence H a--Testimony in this case held incompetent as hearsay. 
I n  an action against a city for trespass to private lands testimony by 

the plaintiff that the mayor of the town, who was not a witness, had told 
her that if she would defer the action for a certain time he was sure that 
he could get her claim approved is held incompetent as.hearsay evidence 
and constituted prejudicial error upon the city's exception and appeal. 

APPEAL by  defendant f r o m  Cranmer, J., a t  M a r c h  Term,  1932, of 
PITT. New tr ial .  

T h e  plaintiffs filed a complaint alleging t h a t  they a r e  the  owners of a 
lot i n  t h e  town of Greenville, t h a t  the  defendant, without right,  title, 
o r  authori ty ,  trespassed thereon, and  t h a t  they a r e  entitled to  damages. 
T h e  j u r y  returned the following verdict :  

1. I s  the  claim of t h e  plaintiffs barred by  t h e  s tatute  of l imitat ions? 
Answer : No. 
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2. Was the plaintiffs' land taken by the defendant as alleged in the 
complaint ? Answer : Yes. 

3. What damage, if any, is the plaintiffs entitled to recover ? Answer: 
$1,250. 

Judgment for the plaintiffs, from which, upon exceptioiis, the defend- 
ant  appealed. 

J .  C. Lanier f o ~  appellant. 
Gaylord cE. Harrell for appellees. 

A ~ . m s ,  J. At  the beginning of the trial i n  the Superior Court the 
defendant moved to  dismiss the action for want of jurisdiction in the 
court and of sufficient allegations in  the complaint. 

The  plea to the jurisdiction is based upon certain paragraphs in thc 
amended and colisolidated charter of the defrndant. P r i ~ a t e  Laws 1899, 
chap. 155; Private Laws 1909, chap. 18. I t  is there provided that  when 
in the opinion of the board of aldermen it shall beconie necessary to 
open any new street or to reopen an  old one, or to repair, enlarge, or 
extend one already open or in use, and it shall become necessary to takc, 
use, or condemn any private property for such purpose, or for any 
other public purpose, the board of aldermen may enter upon and takc 
possession of such needed property; also, that  if the parties callnot 
agree upon the damages the board, the owiier, or the claimant of the 
property may file a petition before the clerk of the Superior Court and 
hare  the damages assessed. 

This provision contemplates the taking of property for public usc 
by formal action of the board of aldermen. T h e  plaintiffs allege a 
trespass autl seek to recover damages. Tho defeildant admits that it 
has never coiidemned the property or exercised tlie right of eminent 
domain, but alleged that  E. A. hloye, Sr., dedicated the property to 
public use, that  i t  has acquired an easement by adverse user, and that 
the action is barred by the statute of limitations. There mas, therefore, 
iio defect of jurisdiction. I t  is no less obvious that  the complaint states 

cause of action. The  motion for nonsuit was not rene,ved at the con- 
clusion of the evideiice and need not be considered. The court was 
c20rrect in refusing the defendant's motions. 

The  record, however, shows ail exception to  the adn~ission of in- 
cornpcteiit evidence which, apparently of slight import, may hare  been 
prejudicial to tlie defense. Mrs. Noye, onrL of the plaintiffs, testified 
that the mayor of the town, who was not a witness, requested, or at 
least suggested, that her attorney defer for thir ty days the presentation 
of her claim to the board of aldermen, saying '(he was sure he could get 
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the board to act i n  her favor, but . . . he thought they would tun1 
her down unless he  postponed it.'' 

This testimony, uncontradicted and unexplained, no doubt tended to 
create the impression that  a prominent officer of the town, presumably 
in touch with the administration of municipal affairs, favored the 
allowance of the plaintiffs' claim and that he would actively put forth 
his effo1:ts and influence in her behalf. I t  is not unreasonable to infer 
that this fact may have materially affected the mind of the jury. The  
statement was not the testimony of the mayor when subject to cross- 
examination; it was hearsay, and for this reason it should have been 
exclucl,ed. 

New trial. 

MEADOWS FEIITILIZEII COMPANY v. FARMERS TRADIR'G 
COMPANY ET AL. 

(Filed 5 October, 1932.) 

Pleadings I M u d g m e n t  may be entered for that part of note admitted 
to be due without prejudice to right of plaintiff to litigate balance. 

Where in an action on a note the defendants admit liability in a cer- 
tain part thereof but deny liability for the balance: Held, an order direct- 
ing that plaintiff recover the amount admitted to be due without prejudice 
to  p:aintiff's right to litigate the balance of the note is authorized by 
C. S., 865, and the order will be affirmed on defendants' appeal therefrom. 

,~PPEAL by defendants from Cranmer, J., at  December Term, 1931, of 
CRAVEX. 

Civil action to recover on a promissory note of $893.65 given to the 
plaintiff by the defendant, Farmers Trading Company, Incorporated, 
and endorsed aiid guaranteed by the individual defendants, officers and 
stockholders of the defendant company. 

The  defendants, in their answer, admit the execution of the note, but 
contend that they were to pay no more for the fertilizer purchased than 
the same grade would have cost had i t  been bought from the Contentnea 
Guano Company. Under this alleged contemporaneous, oral agreement, 
i t  is asserted the true amount due the plaintiff is $192.66, and the de- 
fendants tender judgment for this amount, and no more. 

Upon the pleadings it was adjudged that the plaintiff recover of the 
defendants the sum of $192.66, with interest, the amount admitted to be 
due, without prejudice to the plaintiff's right to prosecute its suit on 
the balance of the note in controversy. 

From this order, the defendants appeal, assigning error. 
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K e n n e t h  C. Royal1 and Andrezr C. M c I n f o s l ~  for p la in t i f  
Connor LC' Hil l  fot. defendants.  

STACY, C. J. We are  not now concerned with whether the defendants 
y i l l  be permitted to show upon the hearing the alleged contemporaneous 
oral agreement as to the price to  be paid for the fertilizer. Walkev 2%. 

Venters ,  148 N. C., 388, 62 S. E., 510. 
The appeal presents the correctness of the order directing that plain- 

tiff recover of the defendants the amount admitted to be due without 
prejudice to the plaintiR7s right to litigate the balance of the note. 

The statute under which the order was made, C. S., 865, provides 
that when the answer "expressly, or by not denying, admits part  of the 
plaintiff's claim to be just, the judge, on motion, may older the defend- 
ant to satisfy that  part  of the claim, and may enforce the order as i t  
enforces a judgment or provisional remedy." 

I n  Parker  v. Bledsoe, 87 N .  C., 221, on facts closelcy akin to those 
here appearing, an order was entered which directed that  the plaintiff 
recorer of the defendants the amount admitted to be due and retained 
the action for further hearing on the balance of plaintiif's claim. This 
mas the procedure followed in the instant case. The  ordw is anthorieetl 
by the statute. 34 C. J., 143. 

Affirmed. 

E. 1'. RUSSELL, ADMIAISTRAT~R OF U. 9. OWEN, UECEASED, 1'. VIOLET RUS- 
SELL OWES, WIDOW, J. E. OWEN AND WIFE, hIORAV OWEN, A. G. 
OWEN A S D  WIFE, GEORGIANA OWRN, A. L. OWEN AND WIFE, DOCIB 
OWEN, FODIE OWEN CAIN AND HUSBAR'D, EMMETT CAIN, BLANCHE 
OWEN HOWELL AND HUSBAND, CHARLIE HOWELL, CLYDE OWEN 
SMITH AND HUSBAND, W. C .  SMITH, YASHTI OWEN SPKES AND 

HUSBAIVD, D. A. SPKES. 

(Filed 5 October, 1932.) 

1. Insurance N a-Where policy is assigned by insured (and beneficiary, 
proceeds are payable to beneficiary subject to rights of assignee. 

Where a policy of life insurance provides that the Iseneficiary therein 
named might be changed at the option of the insured the beneficiary 
has a contingent interest therein which becomes vested upon the death 
of the insured without having changed the beneficiary, ar d an assignment 
of the policy by the insured and beneficiary to a creditor of the insured 
does not change the beneficiary's interest therein, in such case upon the 
death of the insured the proceeds are the property of the beneficiar~ 
payable to her subject to the rights of the assignee, and where the 
beneficiary is the wife of the insured she takes the proceeds free from 
claims of a11 other creditors of the insured's estate, Constitution, Art. X, 
sec. 7, C. S., 6464. 
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2. Executors and Administrators B r i a i d o w  has claim against hus- 
band's estate for amount paid assignee of policy in which she is 
beneficiary. 

Where a husband and wife execute a note and mortgage on his lands 
for money borrowed by him from an insurance company and the husband 
takes out two policies of life insurance with the company and names his 
wife as beneficiary thereof, and the husband and wife assign the policies 
to the insurance company with the provision that the proceeds thereof 
should be used first to pay off the balance of the loan and the surplus 
paid to the wife as beneficiary: Held, upon the death of the husband 
the proceeds of the policy are payable to the wife free from the claim 
of the creditors of his estate subject to the rights of the insurance com- 
pany as assignee, and where the insurance company has paid the amount 
of the loan out of the proceeds the wife has a claim against the estate 
for the amount thereof, and is subrogated to the rights of the insurance 
company for its payment. C. S., 3964. 

APPEAL by plaintiff and defendant, Violet Russell Owen, from Gracly, 
J., a t  Chambers, in Halifax, N. C., on 30 March, 1932. Reversed. 

This is a special proceeding for the sale of land to create assets for the 
payment of the debts of plaintiff's intestate, as set out i n  the petition. 

Defendants, heirs a t  law of plaintifT7s intestate, in their answer to the 
petition, deny that  the estate of said intestate is indebted to his widow, 
Violet Russell Owen, in the sum of $7,269.93, as  alleged therein. 

The  proceeding was transferred to the civil issue docket of the Su- 
perior Court of Vance County for trial of the issues raised by the 
pleadings. C. S., 758. 

When the proceeding was called for trial, judgment was rendered as 
follows : 

"This cause came on for hearing a t  the March Term, 1932, of the 
Superior Court of Vance County, whereupon a jury trial was waived, 
and it was agreed by and between the parties that  the presiding judge 
might hear the evidence, find the facts, and render judgment thercon, as 
in his opinion the facts would justify. 

Thereupon evidence was offered by both the plaintiff and the defend- 
ants, and the facts found by the court as follows: 

1. Delagnier S. Owen, the former husband of Violet Russell Owen, is 
dead; E. T. Russell has qualified as administrator upon his estate, and 
the defendants other than Violet Russell Owen, are the only heirs a t  law 
of the said Delagnier S. Owen, deceased. 

2. On  1 3  March, 1929, Delagnier S. Owen borrowed from the Equi- 
table Life Assurance Society of the United States the sum of $6,000, for 
which he and his wife, Violet Russell Owen, executed their bond of said 
date, which bond is made a par t  of this finding of fact. I t  is stipulated 
in said bond that all of the terms, covenants, conditions, provisions, 
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stipulations a i d  agreements made by the said Owen and wife in a cleed 
of trust collateral thereto, are niadc a part of saicl bond to the same 
extent and of the same effect as if the same were fully set forth therein. 

111 order to secure said bor~tl, on the same date, tlie said Delagliier S. 
On cn and n ife executed to J. F. Zollicoffer, trustee, a deed of trust 011 

certain lalids belonging to the said Delagnier S .  Owen, s tuate in Vance 
County, wliich deed of trust appcars of record in Book 1 3, at page 410, 
i11 the office of tlie rcgister of tleeds of Vance County, and is riiatle n p u t  
of this finding of fact. 

I t  is provided in  saicl deed of trust that the Equitable Life llssurailcc 
Society of the United States should issue a policy of ins~rar ice  upon the 
life of the said Delagnier S. Owen in the sum of $6,000, with Violet 
Russell Owen as beneficiary therein; and it is further provided in tlw 
10th article of said deed of trust : 'That if the said policy of life insur- 
ance be still in force, said loan and this deed of trust shall become imme- 
diately due a i d  payable upon the death of the insured, and the party of 
the third part  ( the  Life Assurance Society) shall apply toward the pay- 
ment thereof the amount due from it under the terms of :,aid policy, and 
pay over the balance, if any, to such person or persolis as may be legallj 
entitled thereto.' 

3. A policy of insurance mas issued by said Equitable Life L2ssura~~cc' 
Society of tlic United States as hereinbefore stated, wl ich policy may 
dated 1 April, 1920, and payable ill the event of tlie death of De1:lgiiier 
S .  O~vcn to his wife, Violct Russell Owen. Said policy contailis the fol- 
lowing stipulation: 'With the right to the imured to change the hem- 
ficiary or assign this policy.' 

The  said policy was thereupon assigned by the sail1 Delagnier 8. 
O w t i  and Violet Russell Owen to the Equitable Life As:urance Soc ic t~  
of tlie United States as security for the loan of $6,000. 

The policy of insurance, the assignment thereof, and attarlied paper, 
are all made a part  of this finding of fact. 

4. On I1 June, 1929, Delagiiier S. O ~ e 1 1  borrowed froin the Equitablt> 
Life Assurance Society of the United States the further sum of $2,000, 
:~nd on said date lie and his wife executed their bond in tlie Lcarnc 
language and with like provisions as contained in the first bond liereiii- 
before referred to;  said bond also contained provision for tlie issuance, 
of a policy of insurance upon the joint lives of Delagniw S. Owen and 
Violet Russell Omen, payable to the survivor, in the sum of $2,000; said 
bond was secured by a deed of trust duly executed by the said Owen 
and wife to J. F. Zollicoffer, trustee, which deed of trust appears of 
record in Book 113, a t  page 432, in the office of the register of deeds of 
Vance County, and is made a part  of this finding of fact. 
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5 .  Thereupon in conformity with the provisions of said deed of trust, 
the said Equitable Life Assurance Society of the United States issued it.; 
policy of insurance in the sum of $2,000, upon the joint lives of Delag- 
nier S. Owen and Violet Russell Owen, payable to the survivor of theni, 
and in said poIicy i t  is stipulated that  the right to the insured jointly 
to change the beneficiary or assign the policy is reserved. 

Thereupon said policy was duly assigned by the said Owen and wife to 
the said Equitable Life Bssurancc Society of the r n i t e d  States, which 
assignment is made a part of this finding of fact. 

I t  will be noted that both deeds of trust contain the provision that  in 
the event of the death of the insured the proceeds from said policies shall 
be applied to the payment of the debt secured thereby, and t h ~  balanw 
paid over to the person entitled thereto. 

6. Delagnier S. Owen mas killed in an autonlobile wreck 011 16  Dr- 
cember, 1930, and thereupon the Equitable Life Assurance Society of the 
United States paid to itself the full amount due on said two bonds, and 
marked the same 'canceled'; and paid over to Violet Russell Owen the 
balance due under said policies over and above the amount of saitl 
bonds, with accrued interest. 

7. I t  is alleged by the defendant, Violet Russell Owen, that the 
amount due on said bonds, to wi t :  $7,269.93, which was paid out of saitl 
insurance money, was her property, because she was named as beneficiary 
in said two policies of insurance, and she prays the court to enter a 
decree that she is subrogated to the rights of the insurance company 
under said two deeds of trust, or if the court is not of that  opinion, that 
she be declared an unsecured creditor of her husband's estate in said 
amount." 

The  court was of opinion upon the foregoing facts that  Violet Russell 
Owen is not a creditor of the estate of her husband, Delagnier S. Owen, 
deceased, in  the sum of $7,269.93, and is, therefore, not entitled to be 
subrogated to the rights of the Equitable Life Assurance Society of the 
United States under the deeds of trust executed by her said husband to 
J. F. Zollicoffer, trustee. 

From judgment in accordance with this opinion, the plaintiff and the 
defendant, Violet Russell Owen, appealed to the Supreme Court. 

D. P. IlfcDuffie for  lai in tiff. 
J .  A. Spence for defendunt, Violet  Russell Owen.  
J .  M.  Peace for defendants, heirs at law. 

CONNOR, J. I n  both the policies of insurance issued by the Equitable 
Life Assurance Society of the United States, on the life of her husband, 
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Delagnier S .  Owen, the defendant, Violet Russell Owell, his wife, was 
named as beneficiary. She was so named at  the date of the issuance 
of the policies. I n  each policy the right to change the beneficiary 
at  any time while the policy was in  force, in accordance with its terms 
and provisions, was reserved to the insured. I n  neither case, however, 
mas this right exercised or attempted to be exercised by the insured while 
the policy was in force. Therefore, a t  the death of the insured, the pro- 
ceeds of both policies, but for the assignments executed by both the 
insured and the beneficiary, were payable to Violet Russell Owen, as the 
beneficiary named in the policies. H e r  right to the proceeds of the 
policies, while contingent during the life of her husband upon a chauge 
by him of the beneficiary, became vested at  his death. 

I n  Parker v. Potter, 200 N .  C., 348, 157 S. E., 68, it is said: "This 
proposition calls for a determination of the deceased wife's interest in 
the contract. Was i t  vested or contingent? I f  she had an  unconditional 
rested right, her status was such that the insured could ,lot destroy her 
interest without her consent, except as he could destroy his own right or 
interest by a forfeiture of the policy. Conigland v. Sw~i fh ,  79 N. C., 
303, modified in  Hooker v. Sugg, 102 N .  C., 115. I n  an  ordinary policy 
of life insurance, the beneficiary acquires a rested interesi from the tinw 
the insurance takes effect, if in the  contract there is no stipulation re- 
serving to the insured a right to change the beneficiary, ar!sign the policy 
or divert the proceeds, unless the language of the policy is inconsistent 
with a rested interest. IIerrirzg v. Sufton, 129 N .  C., 107. Lanier v. 
I~zsurance Co., 142 N .  C., 14 ;  Wooten v. Order of Od(4 Fellows, 176 
N .  C., 52; Lockhart v. Insurance C'o., 193 N .  C., 8. This principle, 
however, does not prevail when the right or interest of the particular 
beneficiary is subject to be changed or to be defeated under the terms of 
the contract by which i t  was created. Woofeta v. Order of Odd Fellows, 
supra; Pollock v. Household of Ruth, 150 N .  C., 211. I f  thus subject 
to be changed or defeated, the interest of the beneficiary is not property 
but a mere expectancy which cannot ripen into a rested interest before 
the death of the  insured." 

I n  the instant case, no change of beneficiary having becm made by the 
insured while the policies were in force, the interest of Violet Russell 
Owen, as beneficiary named in  each policy at the time it was issued, 
ceased to be contingent upon the death of the insured; ~ p o n  his death, 
it ripened into a rested interest, with the result that, subject only to the 
rights of the creditor of the insured, the Equitable Life Assurance 
Society of the United States, under the assignments executed while the 
policies were in force, by both the insured and the beneficiary, the pro- 
ceeds of the policies became and were the property of Violet Russell 
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Owen, free from all the claims of the representat i~es of her llusband or 
any of his creditors (Const. of N. C., Art. X, sec. 7, C. S., 6464, 
Pearsall v. Bloodworth, 194 N .  C., 628, 140 S. E., 303), except the 
claims of the Equitable Life Assurance Society of the United States, as 
assignee of the policies. I n  Pearsall v. B l o o d ~ o ~ t h ,  supra, it  is said 
there is a well recognized distinction in law between the assignment of a 
policy and a change of beneficiary, certainly where the policy itself dele- 
gates the power to  change the beneficiary a t  the option of the insured. 
I n  the instant case, the claim of the Equitable Life Assurance Society 
to  the proceeds of the policies was as assignee and not as  beneficiary. 

The policies were assigned by the insured and the beneficiary, jointly, 
to the Equitable Life ilssurance Society, as additional security for boiids 
executed by the insured as principal, and the beneficiary as surety. These 
bonds were also secured by deeds of trust on lands owned by the iiisured. 
After the death of the insured, the bonds were paid out of the proceeds 
of the policies of insurance. Thus  the property of the surety, with her 
consent, was applied to the payment of the bonds on which the iusured 
was liable as principal. B y  reason of these facts, the defendant, Violet 
Russell Owen, became a creditor of the estate of her husband, plaintiff's 
intestate, in the amount due on the bonds, and paid out of her property, 
to wit :  $7,269.93. As such creditor, she is entitled to be subrogated to 
all the rights of the Equitable Life Assurance Society under the deeds 
of trust which Delagnier S. Owen had executed to convey the bonds 
thereby. C. S., 3964 and cases cited. 

There is error in the judgment with respect to the rights of Violet 
Russell Owen as a creditor of the estate of plaintiff's intestate. For  this 
reason, the judgment is 

Reversed. 

COUNTY O F  HARNETT v. M. C. REARDON AND WIFE, CALLIE REARDOK. 

(Filed 5 October, 1932.) 

1. Taxation H c-Held: all parties in interest were made parties to the 
action by consent upon motion to set aside tax foreclosure sale. 

Where on a motion to set aside a tax foreclosure sale the clerk orders 
that the mortgagees of the property be made parties to the action and on 
appeal to the Superior Court the judge finds as a fact that the appeal 
was heard by consent of all parties in interest: Held,  all parties having 
an interest in the land were parties to the action by consent and the con- 
tention of the purchaser a t  the tax foreclosure sale that they mere not 
parties cannot be sustained. 
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2. Judgments  K d:  K f-Imgmlax judgment is one entered contrary t o  
usual  course a n d  practice a n d  m y  b e  set aside by motion i n  cause. 

An irregular judgment is one entered contrary to the usual course and 
l~ractice of the courts and may be set aside in proper instances by motion 
in the original cause, and where the irregularity does not go to the court's 
jurisdiction \ ~ h e t h e r  the judgment will be set aside will be determined 
by the promptness with which the application is made and whether the 
applicant was prejudiced by the irregularity. 

3. Taxation H c-Tax sale i n  this  case is set aside f o r  irre,gularity. 

Xhere, in a suit to foreclose a tax certificate, the complaint alleges 
that there \\ere mortgage liens existing against the property and that 
the county was entitled to have the owner's equity of redemption sold to 
satisfy the taxes due and prays that the equity of redenption be fore- 
closed, and the final judgment decrees that the sale be approved and that 
the commissioner make deed in fee simple to the purchase. upon payment 
of the purchase price, and it  further appears that the land had been sold 
under one of the mortgages prior to the tax foreclosure sale and that 
the purchaser a t  the mortgage foreclosure sale had asked a t  the countj 
auditor's office whether there were any taxes due on the property and 
was informed that  there nere  none, and that the mortgagees were not 
s e ~ v e d  with summons aud had no actual knowledge of' the tax fore- 
closure sale: Held, the complaint in the tax foreclosure ljroceedings and 
the decree therein were a t  variance and the rights of the mortgagees 
were not affected thereby, and the sale was ineffectual because the owner's 
equlty of redemption had been foreclosed prior to the tax sale foreclosure 
and the purchaser a t  the sale had record notice thereof or in the exercise 
of due cale should have discovered the fact, and the tax sale should have 
been set aside and the parties put in statu quo upon motion in the original 
cause by the mortgagees and purchaser of the equity of redemption, the 
motion having been made in apt time, and the decree being irregular. 

4. Courts A c-Where equitable proceeding is improvidlently brought 
before clerk. Superior Court may retain control on  appeal t o  it. 

Where an equitable proceeding is brought before the cle::k who is with- 
out equitable jurisdiction, and the cause is appealed to the Superior Court, 
the latter court may retain control of the case and make all necessary 
orders as  though the case n e r e  regularly pending. 

APPEAL by defendants f r o m  C o t c p ~ r ,  d. ,  a t  Special Apr i l  Term,  1933. 
of HARNETT. Reversed. 

T h i s  is  a n  action brought by plaintiff against defe i ldan t~  to foreclose a 
t a x  lien on defendants'  real  estate assessed f o r  t h e  year 1927. T h i s  was 

a motion ill the  cause made  by  M. C. Reardon and  wife Callie Reardon,  

W. E. Nichols and  t h e  Federa l  L a n d  B a n k  of Columbia, E .  C., to vacate 

the judgment theretofore rendered on the  ground t h a t  it w ~ s  a n  i r regular  

judgment rendered contrary t o  t h e  course a n d  practice of the  court.  T h e  

clerk found t h e  facts  and  set the  judgment aside. An appeal  was taken 

by G. D. Woodley, the  purchaser  a t  the  t ax  sale, to  the  Super ior  Court ,  
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and the court below rendered judgment reversing the judgmet~t of the 
rlerk. Thc movants duly excepted a i d  assigned error to the judgment 
as signed, and appealed to the Supreme Court. 

B. F .  X c L e o d  and L. L. Leluinso?~ for N .  ('. Reardon  and wi fe  ( ' a l l ~ c '  
Rcardon  and W. E. S icho ls .  

J .  R. Bagge t t  for Federal Land  B a n k  of Co lumbia .  8. C'. 
R. L. Godwin  f o ~  G. D. M'oodley. r e s p o n d e ~ ~ t .  

CLARICSOS, J. W e  think the judgmeilt of foreclosure ill the action of 
plaintiff against the defendant, of the lien for taxes of 1927, was irregu- 
lar  and contrary to the course and practice of the court, and the judg- 
ment of the court below should be reversed. 

The evidence is to the effect that M. C. Reardon ant1 wife Callie 
Reardon owned a tract of land of about 70 acres, in Harnctt  County, 
ATorth Carolina, worth some $3,000, or more, wl~ich was purchased 
under a tax foreclosure sale by G. D. Woodley for $175.20. The  land 
was sold for 1927 tax, which was a first lien on the land. There ~ e r ( ~  
two other liens on this land:  (1)  Federal Land Bank of Columbia, S. C., 
for $1,500, (2 )  under the second lien W. E. Nichols purchased the land 
from E. T.  Dupree, trustee a t  the trustee sale on 20 February, 1928, 
tlie deed to same was duly registered on 5 March, 1925, in Book 222 at 
1). 599 in the register of deeds office of EIarnett County, North Carolina. 
The said Nichols took possessioii of the land nhicli lic reiltecl to the de- 
fendants Reardons. I n  the foreclosure action brought by plaintiff there- 
after against the Ileardons to foreclose the tax liens, neither the Land 
Bank nor Sichols had any summons or complaiiit srrwtl 011 thcm, nor 
(lid they hare  actual notice of said action. 

I n  this action the record discloses that the clerk made the f o l l o ~ i l ~ g  
order, which is not excepted to :  "It is further ordered, adjudged and 
decreed that W. E. Kichols, the Federal Land Bank of Columbia. 
Columbia, S. C., and G. D. Woodley, be and they are hereby made 
parties to this suit, to tho elid that  they and each of them may file sucll 
ldeadings as they may be advised." 

The judgment of tlie court below sets forth the fact that  "said appeal 
being heard by consent of all parties in interest, who were either present 
i n  person or represented by attorneys." 

From the record i t  appears that  all the interested parties to this cou- 
troversy were before the court. They were before the clerk on the motion 
of the movants unexcepted to, and on appeal to the Superior Court the 
matter was heard by consent of all the parties in interest. They are all 
l~ar t ies  to tlie action by consent, and the contention of Woodley, the, 
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purchaser a t  the tax sale, respondent, that they are riot parties, cannot 
be sustained. 

I n  Fowler  v. Fowler ,  190 N.  C., a t  p. 539, (siting numerous authorities, 
is the following: "An irregular judgment can be set ,aside by direct 
attack-motion in  the cause by a party thereto-within any reasonable 
time and ordinarily showing merit." And further:  ".I judgment is 
said to be irregular whenever it is not entered in accordance with the 
practice and course of proceeding where it is rendered. The irregu- 
larities which hare  been treated as sufficient to justify tile racations of 
judgments are very numerous, and i t  is not possible to prescribe any 
test by which, in  all jurisdictions, to determine whether or not a partic- 
ular irregularity is such as to require the vacation of a judgment. Wheu 
the irregularity does not go to the jurisdiction of the court, its action 
will be largely controlled by the promptness with which the application 
is made, and by the consideration whether or not the irregularity is onr 
which could hare  operated to the prejudice of the applicant." 1 Freeman 
on Judgments, 5th ed., part  see. 218; W o l f e  v. Davis, '74 N. C., 597; 
D u f e r  v. B r u n s o n ,  188 N .  C., 789. 

We  think, upon a careful examination of the record, that the judg- 
ment is irregular and contrary to the course and practice of the court. 
From the complaint in the action we find that i t  mas brought to forcclose 
a tax lien then amounting to $48.36 on the land in controversy, but the 
complaint alleges: "That an  inspection of the public records of Harnett  
County discloses that  the defendants other than M. C. Reardon h a w  
liens o n  t h e  lands  described in paragraph 2 of the complaint. . . . 
That the plaintiff, county of Harnett, is entitled to have t h e  e q u i f y  of 
redempt ion  of t h e  de fendan t s  in t h e  above described lands  foreclosed 
and forever barred, and to have a commissioner appointed to sell so 
much of the above mentioned lands as the court deems necessary to pay 
the said sums due on said certificate of sale, and the cost of this action, 
including one reasonable attorney's fee. Wherefore, the plaintiff does 
pray judgment as follows: . . . That  the e q u i t y  of redempt ion  of 
t h e  de fendan t s  in the lands referred to in paragraph 2 of the complaint 
be foreclosed and forever barred and that a commissioner be appointed 
to sell so much of the  said lands as the court d e e m  necessary to pay the 
aforesaid sum and the cost of this action." 

The final decree, i n  part, reads: "It is, therefore ordered, adjudged 
and decreed that the said report and sale bcx and the same are hereby 
in  all respects approved and confirmed and the said commissioner upon 
the payment of the purchase price be and he is hereby xuthorized and 
instructed to make and deliver a deed in  fee simple for the said lands 
to G. D. Woodley, successors and assigns." 
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'1 deed under this decree was duly made to G. D. Woodley, the re- 
spondent, who now claims the land in fee simple, free arid clear of all 
encumbrances, and a writ of assistance was issued to place Woodley in 
possession of the land. This  was contrary to the allegations of the coni- 
plaint, which only prayed tha t  the equity of redemption of the defend- 
ants be foreclosed. I t  i n  no way affected the rights of the Federal Land 
Rank or Nichols, nor were they ever served with summons and complaint 
or had actual notice of the action. I n  fact, the sale is  ineffectual, as the 
wcord discloses that  Nichols had purchased the equity of redemptiou 
before it was sold in the action of the county of Harnett  against the 
Heardons for tax lien. The  purchaser, Woodley, either had record notice 
or in the exercise of due care should have discorered that  he was buying 
a "pig in a poke." 

I n  Jones on Mortgages, Vol. 2, 8th ed., part see. 132.5, 13. 788, we 
find: "Although the mortgagor had forfeited his estate a t  law, courts 
of equity allowed him to redeem his estate within a reasonable time, 
upon payment of the debt and all proper charges, and thiq right was 
called an equity of redemption." 

I11 Stez-ens 2'. Tzcdingfon, 186 S. C., at p. 194-6, Stacy, J., for the 
Court, says: ( T h e  decisions in this State are to the effect that, as be- 
tween the mortgagor and the mortgagee, the legal title to the mortgaged 
premises is wsted ill the mortgagee, while the mortgagor is looked upon 
as the equitable owmer of the land. This relative position continues 
until tlie land is redeemed or until the mortgage is foreclosed. Pr ior  to 
tlic day of redemption, or condition broken, the mortgagor may pay the 
lnoney according to tlie terms of his contract, and thus aroid the convey- 
mlce at law. This  is termed his legal right of redemption. After the 
spcrial d,?- of payment has passed, or default suffered, the mortgagor 
still has the right to redeem at  any time prior to foreclosure. This is 
called his equity of redemption; and such right is regarded as a con- 
tinuance, and not a change, of his  old estate." 

Bispham's Principles of Equity, 10th ed., part  see. 151, p. 256, has the 
following: "This equity of redemption existed not only in fayor of thc 
~nortgagor. but also of other parties claiming under him. Thus the heir, 
the devisce or the alicnee ( w e n  though a volunteer) of the mortgagor, 
may redecm. So, also, may a subsequent mortgagee, or judgment 
creditor, or the crown, or the lord of the fee, on forfeiture. il tenant for 
lifp or for Scars, a remainderman, a reversioner, a tenant by the curtesy, 
or by devise, and a jointress may all redeem; and, in general, i t  may 
be said that this right exists in faror  of any one who has an interest ill 
the land, and would be a loser by foreclosure. Bu t  where a party is not 
affected by the mortgage, there is no occasion for redeeming, and he is 
]tot allo~r-ed to do so." T o  be sure plaintiff had a first lien in the land 
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for the tax, but the complaint mas bottomed on the sale of the equity of 
redemption t o  pay same. T h e  defendant Nichols houglii, this equity of 
redemption under the second deed of trust subject to the .land Bank. 

Another important fact appears of recortl-that Sichols, subsequent 
to taking the deed and about the time he had it recorded, went to the 
county auditor's office, where tlle rccords of all back txxes were kept, 
and in company with a member of the board of county commissioners. 
inquired of the assistant auditor in charge as to any back taxes dut. 
against M. C. Reardon and Callie Reardon on the lands in controversy; 
the said W. E. Nichols, after tllc assistant auditor locked the record 
over, was infornled by the officer that  there were no unpaid taxes oil 
the said lands in controversy for 1927, or any other year. That  W. E. 
Richols a a s  able and ready to pay any taxcs which were reported to hiin 
and that  that  as the purpose of his inquiry a t  the auditor's office of 
tlie plaintiff county of Harnett .  That  W. E. Nichols has paid all suhsc~- 
quent taxes except for 1931 upon the property in con royersy and i. 
now holding said property under his deed nhich lie r w e i ~ e d  from F. T .  
Dupree, trustee. 

Although the clerk has no equitable jurisdiction, this, action is no\\ 
on appeal i n  the Superior Court, and i t  is h ~ l d  that  w h r e  an  equitable 
proceedings, brought before the clerk, who has no eql i ty  poxcrs, is 
pending on appeal in a court having equity juristiictioi~, the Supreme 
Court will permit tlle latter to retain control of the cast>, and make all 
necessary orders as though the case were regularly pen ling. Smi fh  1 % .  

Gudger, 133 N. C., 627. 
Equity: "In its broadest and most general signification, this term de- 

notes the spirit and the habit of fairness, justness, ancl right dealing 
which would regulate the intercourse of men with men-tlle rule of doing 
to all others as  we desire them to do to us ;  or, as i t  is expressed by 
Justinian, 'to live honestly, to harm nobody, to render t c  every man hi, 
due.' Inst .  1, 1, 3. I t  is  therefore the synonym of n-rtural right or  
justice. Bu t  in this sense its obligation is ethical rather than jural, and 
its discussion belongs to tlie sphere of morals. I t  is grounded in the 
precepts of the conscience, not in any sanction of positive lam." 

The judgment is irregular, of which the purchaser either had record 
notice or in the exercise of due care should have had r otice. I n  good 
conscience, from this record, Nichols should not be deprived of tlle fee 
simple title to the land which he purchased subject to the lien of the 
Federal Land Bank, and the parties should be placed in  sfatu quo. The  
taxes for 1927, with the penalty, will hare  to be paid by Nichols, as 
they are a lien on his land, and the county should make restitution t o  
Woodley, the respondent. The  judgment of the court below is 

Reversed. 
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JOBIE WILLIAMS v. ERNEST FORREST AND GEORGE KNOTT, TRADIKG 
AS FORREST AND KNOTT. 

(Filed 5 October, 1932.) 

1. Appeal and Error J e--Exclusion of inmaterial  evidence will not be 
held for reversible error. 

The exclusion of evidence, which if competent, is not material, will not 
be held for reversible error. 

2. Trial E f-Misstatement of contentions must be brought to trial court's 
attention in apt time. 

A misstatement of the contentions of a party must be brought to the 
trial court's attention in apt time in order to afford an opportunity for 
correction, and when this has not been done an esception based thereon 
will not be considered on appeal. 

APPEAL by defendants from Cranmer, J., and a jury, a t  May Term, 
1932, of PITT. KO error. 

This is an action brought by plaintiff, a Negro tenant, against the de- 
fendants, landlords, to recover $639.02 and interest from 1 January,  
1931, for breach of a farm contract. The issues submitted to the jury 
and their answers thereto, were as follows: 

"1. Did the plaintiff have a full settlement of matters and things 
existing between then1 on 8 January,  1931 2 .\nsmer : No. 

2. What amount, if any, is  the plaintiff entitled to recover of the dv- 
fendants? Answer: $172.99, with interest a t  six (6)  per cent, from 1 
January,  1931." 

Judgment was rendered in the court below in accordance with the 
verdict. T h e  defendants made numerous exceptions and assignments of 
error and appealed to the Supreme Court. 

Albion D u m  for plaintiff. 
F .  G. James & Son for defendants. 

PER CCRIAJI. We have examined the exceptions and assignments of 
error made by defendants, as to the exclusion of certain evidence offered 
by defendants, and do not think they can be sustained. If the evidence 
was competent, i t  does not seem to be to any extent material and we 
do not think the exclusion of same would have affected the verdict, and 
therefore prejudicial. The  plaintiff's action for breach of contract 
against the defendants was for $639.02, and there was evidence to that 
effect, the jury gave only $172.99. 

The exceptions and assignments of error as to the charge cannot be 
sustained. Some exceptions were made to contentions, and, if erroneous, 
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the matter should have been called to the attention of t l ~ e  court a t  the 
time, so that correction could h a ~ e  been made. AS this was not done, 
tllc exceptions and assignments of error cannot be considered. Thc  
charge was full and explicit and did not impinge on C. S., 563- by giving 
an  opinion as to whether a fact is fully or sufficiently proven, this being 
the province of the jury to determine. 

The  whole matter was one of fact to be determined by the jury. Tllc 
jury has decided for plaintiff against defendants, and as we find 110 

error in law, we c a n ~ o t  disturb the judgr~ier~t rendered 011 the vcrdict. 
We find 

No error. 

&'LONNIE GULLET v. ALTON SMITH ET AL. 

(Filed 5 October, 1932.) 

1. Evidence D +Testimony in  this case held not inccmpetent under 
C. S., 1795. 

Held, in an action to declare a deed void un the ground that it mas 
never delivered to the grantee who died prior to the institution of the 
action, testimony offered by the grantor tending to show that the deed 
had not been delivered is properly admitted and is not incompetent under 
C. S., 1795. 

2. Deeds and Conveyances A -Deed is not effectual until actual or 
constructive delivery to grantee. 

A deed, although signed by the grantor, is not eBectual until actual or 
constructive delivery to the grantee, and the presumpl ion of delivery 
arising from registration may be rebutted by evidence that the registra- 
tion was inadvertent or fraudulent. 

APPEAL by defendants from Sintlac,., J. .  at  J U I I ~  l'crltl, 1934, of 
LEXOIR. N O  error. 

This is an action to haye a deed recorded in the office of the register of 
deeds of Lelioir County declared void, and canceled of record on the 
ground tha t  said deed was not delivered by the plaintiff, the grantor 
named therein, to the grantee, under whom the defendants c la i~n,  ant1 
that said deed was recorded after the death of the grantee. 

The  jury found that the deed was not delivered by the grantor to thc 
grantee, and upon this finding i t  was ordered, adjudged and decreed 
that the deed is yoid, and that same be canceled on the record by the 
clerk of the Superior Court of Lenoir County. From the judgment, the 
tlrfendants appealed to the S u p r e ~ n r  Court, assigning errors a t  the trial. 
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S u t t o n  & CTreene fm plaintiff. 
D. H.  W i l l i s  a n d  S h a w  & Jones  for de fendan f s .  

PER CURIAM. There was no error in the rulings of the tr ial  court on 
defendants' objections to  evidence offered by the plaintiff, or in the 
instructions of the court to the jury. 

The  evidence was properly admitted as tending to support the con- 
tention of plaintiff that  the deed was not delivered by her to the grantee 
named therein. The  evidence was not incompeter~t under C. S., 1795. 

The instructions to which defendants excepted are in accordance with 
well settled principles of law. I n  the absence of a delivery, actual o r  
constructive, a deed, although signed by the grantor named therein, is  
not valid as a conveyance of the land described therein. The  presump- 
tion of a delivery arising from the registration of the deed may be 
rebutted by evidence showing that  the registration was inadvertent or  
fraudulent. The  judgment is affirmed. There is 

N o  error. 

W. RI. MOORE v. ATLANTIC COAST L I N E  RAILROAD COMPANY. 

(Filed 5 October, 1932.) 

Railroads D L A  camfully moving train is not a n  obstruction of a cross- 
ing in contemplation of law. 

Where the evidence discloses that two of the defendant's live tracks 
crossed the highway a t  ,grade and that as the plaintiff approached the 
crossing his view of the second track was obstructed by a freight train 
moving on the first track in a careful manner according to law, and that 
upon the passing of the freight train the plaintiff attempted to cross and 
was hit by the defendant's fast moving passenger train going in the 
opposite direction on the second track, and that the passenger train gave 
no signal or warning upon approaching the crossing, but that the tracks 
were straight and unobstructed except for the moving freight train: Held, 
the defendant's motion as of nonsuit was properly allowed, a carefully 
moving train not constituting an obstruction in contemplation of law. 

CIVIL ACTION, before Harr i s ,  J., at  February Term, 1932, of HARNETT. 
This was a civil action to  recover damages for personal injuries sus- 

tained by the plaintiff a t  the Granville Street crossing in the town of 
Dunn. At  this crossing there are two main tracks designated as the 
eastern and western tracks. The  eastern track is used by northbound 
trains and the western track by southbound trains. The  injury occurred 
on 13  March, 1931, a t  about 3:30 p.m. The narrative given by the 
plaintiff is substantially as follows: "On 1 3  March, 1931, I mas to  
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carry my sister to the Coast Line Depot, and when I got ready to go 
there was a freight train coming u p  from the south going north. I 
xaited until that t ra in  went about twenty-five or thir ty feet, cleared thc 
crossing, and when i t  did that  I made a dive to go zcross Granville 
Street crossing and eighty-nine espress knocked the truck out there on 
the other crossing, on the other track, on the west track, and since that 
time I have not been able to do any work a t  all. 1 was operating n Ford 
truck. I was under the wheel myself. My  truck was stallding there at 
the crossing. The  freight train was a quarter of a mile ill length and 
was traveling on tlie east track ilearest to me. I could not see up  the 
track to the north on account of that  freight train, and I did not see 
or hear any other train a t  all, except the freight. I loclked all I could 
and listened in the north direction before going on tlie track as the 
freight train cleared. . . . The train which struck me was going 
south on the west track. The  train which struck me did not sound any 
whistle or ring any bell, or give any other warning that it mas ap- 
proaching this crossing. I f  it  did I never heard it. . . . The  front 
part of the engine that  they call the cow-catcher, struck the front part 
of the truck, and the truck had proceeded on the track about seven or 
(light inches. . . . I stopped a t  tlie crossing and waited for the 
freight train to pass, and I made a dive to get across anti was struck bx 
the passenger train. The freight train conlpletely obstructed my view to 
tlie north, arid I could not see anything a t  all l~or t l i  of that  train, and 
until the southbound train struck me I could not see any train a t  all 
u i~ t i l  i t  was right there on me. When I came from behiild the freight 
train up  on the crossing the southbound train was right oil me and 
struck me just like that  (snapping fingers). . . . I glimpsed the 
train as  i t  was conling fifteen or twenty feet from me and from what 
I saw I estimated it was going fifty or sixty miles ar hour. . . . 
1 had lived there near the crossing for years prior to this time. . . . 
I knew that  the tracks of the railroad were in constant use by trains 
going north and south. I had crossed i t  e lery  day. . . . I could 
hare  seen up the railroad track in the direction from which the soutli- 
hound train was coming u p  as f a r  as Tilghman's mill about three- 
quarters of a mile away. I f  there had been no freight trnin I could h a r e  
seen three-quarters of a mile up  the road." 

The ordinance of the town prescribing a s p e d  limit of fiftcen miles 
;111 liour was introduced in eridence. 

tlie coiiclusion of plaintiff's e~itlellce judgment f or  onsu suit \i7\.a. 

cll~tered, and the plaintiff appealed. 

Jumes  Resf f o ~  plaintif f .  
Rose & Lyon and  Clifford & 1T'illiatm fo r  d e f e n d a ~ i t .  
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PER CURIAAI. The ruling of the trial judge upon the evidence appear- 
i l ~ g  in the rccord is sustained upon the authority of Iiarrison v.  R. R., 
194 N. C., 656, 140 S. E., 598, and Eller c. R. R., 200 N. C., 5 2 7 ,  
157 S. E., 800. The defendant was guilty of no negligence because of 
the fact that a freight train in the due dispatch of business and in n 
1)roper manner was moring along the northbound track. The careful 
111ownient of trains orer a railroad track does not constitute an obstruc- 
tion contemplated by law upon facts similar to those appearing in the 
record. 

a\ffilm~erl. 

ISDDII.; HEKHY, ADMINI~TKATOR OF CHARLES 
SORFOLK SOUTHERR' RAILROAD 

HENRY, DECEASED, Y. 

COMPANY. 

(Filed 5 October, 1932.) 

Railroads D c-Evidence held insufRcient to support theory of trial that 
intestate was helpless on track and should have been seen. 

The bare fact that the defendant's train was backing at night without 
a light and that the defendant's intestate was found on the track a t  a 
public passway approximately twelve hours thereafter and that the 
intestate had been intoxicated and was Billed by being struck by a train, 
i s  held insufficient to support the theory of trial that the plaintiff's 
intestate was down on the track in a helpless condition and should have 
been seen by those in charge of the train, and the defendant's motion 
:IS of nonsuit was properly allowed. 

(,'IVII. ACTIOS, before Cran?ner, J. ,  at J u n e  Term, 1932, of CARTERET. 
The eridence tended to show that 011 the night of 11 October, 1930, 

between the hours of six arid wren o'clock, Charles Henry  was see11 
about 200 yards from the Y. of defendant, headed toward the railroad. 
-It the time he was walking along the street, apparently under the in- 
fluence of liquor. t rain of defendant backed into the Y. shortly after 
(lark, xrithout a light. A witness for plaintiff testified that as the train 
was backing in for the night that  he stopped to let the train pass. H e  
said:  "After i t  ( t ra in)  passed I went on and crossed the track and went 
nhere I was bound. I did not see any sign of this man when I was 
-tanding there. I didn't look. . . . I could see the train was back- 
ing toward me, and I stopped to let i t  pass." 

Ear ly  the next inorning an alarm was given that there was a dead 
rnau on the track, and the body of plaintiff's intestate was found be- 
tween the tracks with his head cut off and lying on the outside of one 
of the rails. The  first witness who reached his body said:  "There wasn't 
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so much blood there, i t  didn't look like to nie, but t'iere mas sonic 
blood there. I t  didn't look like i t  was right fresh to me, but it was 
blood. I t  didn't look like i t  was dry  to me. A t  the time I found the 
body the train was on that siding. T h e  train had not gone back from 
where i t  went that  night. I t  had not gone back to the station then. 
From the edge of the street I guess the body might ha.:e been twenty 
feet, or something like that. . . . This section of the railroad whercl 
this body was found is  used by tlie public as a public passway. . . . 
People walk there, but it is no street. People use i t  for a public pass- 
way." There was no street light on the corner near the place where 
the body was found. There was-further evidence tending to show that 
when the  train backed in from the station on Saturday night around 
seven o'clock that no whistle was blown, no light displayed, and no 
lookout stationed on the back of tlie train. -111 undertaker, witness for 
plaintiff, who prepared the body for burial said:  "I never noticed any 
bruises on the body if there was any, and i t  would be hard to detect it on 
a dark complexion, that  is all I observed with reference to the body, 
except the head was completely severed from the  body and the right 
shoulder crushed where the wheel passed over the body. . . . His 
body was not completely stiff. Rigor mortis had not conipletely set in, 
when I got there next morning, I don't know what time t was. I don't 
know whether i t  was after seven o'clock, i t  was light when I got there. 
. . . I\fter a person's death rigor mortis comes on and passes off. It 
generally is  complete within six hours in some and in scme i t  does not 
show in  six. There's no two bodies alike." 

The defendant offered no evidence, and judgment of nonsuit was 
entered, from which the plaintiff appealed. 

E. W .  Iiill and C. R. Wheatley for plainti,f. 
J .  P. Duncan and illoore Le. Dunn for defendanf. 

PER CURIAM. The theory upon which the right to recover is predi- 
cated, is that  the plaintiff's intestate was down on the track in a helpless 
condition, and consequently should have been seen by those in charge 
of the train which was backed into the Y. for the night. The  plaintiff's 
intestate was never seen within 200 yards of the place where his  body 
was found. The bare fact that  the train was backing viithout a light 
and that  the decapitated body of Charles Henry  was found on the track 
approximately twelve hours afterwards, is not sufficient evidence to be 
submitted to the jury, and the ruling of the tr ial  judge was correct. 
Indeed, the case is governed by the principles announce-l in Austin v. 
R. B., 197 N. C., 319, 148 S. E., 446. 

Affirmed. 
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HATTIE M. PITT, ADMIXISTKATRIS OF TORI PITT, DECEASED, v. ATLANTIC 
COAST LINE RAILROAD COMPANY. 

(Filed 5 October, 1932.) 

Railroads D +Evidence disclosed contributory negligence in crossing 
defendant's tracks barring recovery as  matter of law. 

Where the evidence discloses that the plaintiff's intestate approached 
the two parallel live tracks of the defendant a t  a grade crossing, that a 
flagman was standing a t  the crossing with a flag and stop sign in his 
hands, that the intestate went upon the tracks apparently watching a 
freight train approaching from his left and was struck by a passenger 
train approaching from his right at an excessive speed and without 
signal in violation of the municipal ordinance: Held., a judgment as of 
lionsuit is properly entered. 

CIVIL ACTIOS, before C~mmner, J., at February Term, 1931, of NMH. 
This was a civil action to recorer damages for wrongful death. Thc  

e\.itlence tended to show that the tlefeildant operates a line of railroad 
ru i~ i~ i l l g  t l l rmgh the t o a n  of E lm City. The  public highway crosses 
the tracks at grade. There are two main tracks a t  the crossing, the 
east track h i n g  the ~ ~ o r t h b o u r d ,  and the west track being the south- 
bound. The eritlencc. further disclosed that the rlrfendant maintained 
a watchman at said crossing. 

On or about 6 Dectmber, 1930, a t  about four o'clock ill the afteriioon, 
the plaintiff's intestate, riding in a buggy and d r i ~ i u g  a mule, under- 
took to cross the tracks. At the time, a freight train of defendant was 
approaching the crossing from the south going north. One eye witness 
to the killing testified a5 follows: "I saw the train when it struck hih 
~ n u l e  and buggy. H e  came arou~id  the corner of the depot and drorc 
up hy the side track, and just as he d r o ~ e  up on the side track the watch- 
111w11 Pame out with his sign and walked into the middle of the side- 
~\.alk. and just as the flagman held u p  his sign Thomas Pitt 's mule had 
rntered into the main track. 1 did not hear any whistle or other signal 
from the train until it had struck Thomas P i t t  and had stopped. Then 
the bell rung and the whistle blew. The tower where the watchman stays 
is  about s e ~ e n  or eight yards off from the railroad track on the east 
side. On the day in question I saw the watchman when he came out of 
this tower or house. At the time he  stepped out Thomas P i t t  had just 
entered around the curve, had come into the center of the road, and had 
entered upon the spur-track. The watchman stepped out and gradually 
walked on out in the center of the road. As he came out from the tower 
house and walked to the middle of the street he had in his hand a flag 
and a stop sign. H e  had them down to his side, didn't ha re  them up. 
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. . . I n  my  opinion the watchman was about six or seven or eight 
feet from the mule's head at the time lie threw u p  liis signal. . . . 
There was a freight train coming from the south and the passcnger trail1 
which hit Thomas Pit t ,  was coming from the north. . . . He drol c.  
up  on the switch-track and t h e  the train hit  his mule's head the mult. 
was on the fast line track. I don't mean the spur-track. He didn't stop. 
H e  didn't look, but drove u p  on the track." Another e j e  witness said:  
"There is  a driveway that runs south into the main street running f r o r ~ ~  
Rocky Nount  to Wilson. Thomas P i t t  came out of this driveway from 
the side station and he turned into tlie highnay,  headed toward the rail- 
road, arid about the time he drove into the blain Street liradrd t o ~ ~ a l ~ l  
the railroad, this flagman nalked out, and both of them started to mowx 
about the same time, I reckon, and Thomas Pi t t ,  he d r x e  on and t h t  
flagman he came on, and just about tlie tiiiie Thomas Pitt got to thc. 
pass track where the box cars are on, the watchman raiscd his flag, and 
Thomas P i t t  began to pull his old niule. H e  had his heat1 soutli all t h r  
time. ,It the time the flag was raised the inule was not trotting. H e  \\a. 
walking along peart with P i t t  rushing h i n ~  a little. Ilr was pulling 
the reins. . . . There n a s  a freight train coming from tlic s o ~ ~ t h .  
~ i h i t ~ h  was Thomas Pitt 's right as he approarlirtl tlie railroad track. -It 
the time Thomas P i t t  was headed east the pascngcr train that strucl, 
his mule was coming from the north, nhich was to l is left. Whcii 
Thomas P i t t  turned into the highway from the tlri\eway from behind 
the station he turned his head to tlic south and nas  watching the 
freight train I guess. . , . H e  kept his eyes to thc south, on thr. 
northbound freight train, until I heard the train, the southbound pass- 
enger train, blow. . . . Gntil  the tinie tlie train blelr Thornas P i t t  
did not turn  his head northward to the left. . . . Frorn a distanct. 
of about seventy-five feet from the southbound main line track Thomas 
P i t t  was going towards the track with his head to the south the entire 
time.'' Another eye witness said : "As Thomas P i t t  swung liis mule 
around the corner of the station into the highway I think the mule wa. 
walking. Thomas P i t t  pearted his mule by jcrking the reins and slap- 
ping him. I am not positive, but I think he was looking southward 
all the time, toward the freight train which was approarhing from thc 
south." There was evidence that  the statiou and certain box cars ob- 
structed the vision of travelers upon the h igh~r  ay, and that  tlie passenger 
train which struck and killed the deceased, g a w  no signal by whistle or 
bell, and mas traveling at forty or fifty miles an hour in x,iolation of thrs 
city ordinance prescribing a speed limit of fifteen miles. 

The  defendant offered no evidence, and a t  the close of plaintiff's evi- 
dence, judgment of nonsuit was entered, and the plaintiff appealed. 
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C'ooley (e. B o n e  and J .  18. Kee l  for plaintif f .  
T h o m a s  W .  D a v i s  a n d  Spru i l l  d Spru i l l  f o ~  de fendan t .  

PER CURIAIN. A traveler in a buggy, i n  the day time, approachrs two 
parallel l i re  tracks of defendant. LZ freight train, some distance away, 
is approaching the crossing from the right of the traveler. A fast pas- 
senger train, without signal, and in violation of the municipal ordi- 
nance, is rushing upon the crossing from the traveler's left. A flagma11 
is standing a t  the crossing with a flag in one hand and a stop sign in 
the other. While i t  is unnecessary to decide, in this case in ~ v h a t  manner 
:I flagman should carry his signals in the face of danger, it is obvious 
that the symbols of danger were a t  hand. Moreover, the t r a ~ e l e r  nab 
i~ppnreritly watching a freight train approaching from his right, and 
unfortunately failed and neglected to glance to the left where the 
passenger train was almost upon him. The rule of liability upon such 
fact-status warrants and sustains the ruling of the trial judge. Coleman 
P. R. R., 153 S. C., 322, 69 S.  E. ,  129; I larr i son  v. R. R., 194 9. C., 
656, 140 S. E., 598; G o d x i n  v. R. R., 202 K .  C., 1 ;  
s. C., 52. 

A\ffirmed. 

J. ill. EDGERTON v. SOUTHERK R A I L W A Y  

(Filed 5 October, 1932.) 

T a r t  v. R. I?., 202 

CORIPASY. 

Carriers B f-Fa,ct of injury in transitu is sufficient evidence to go to 
jury on issue of carrier's negligence. 

In an action against a railroad company to recover damages to a sh ip  
ment of mules an instruction, upon suppo~ting evidence, that if the jury 
found from the greater weight of the evidence that the mules were de- 
livered to the railroad company in  a good conditicn and  were received 
at destination in a sick and injured condition that the damage was not 
due to natural causes or innate viciousness of the animals, that such facts 
uould be evidence against the railroad company from which the jury 
might or might not find that the damage was due to the negligence of  the 
carrier is held correct. 

CIVIL ACTIOS, before Daniels,  J., at  Spring Term, 1932, of WAYNE. 
The plaintiff instituted this action against the defendant to recover 

clamages for in jury  to certain mules. The mules were purchasrd by 
plaintiff from Maxwell-Crouch Mule Company at Kational Stock Yards, 
Illinois, and were shipped under bill of lading dated 4 February, 1930. 

The son of the plaintiff testified as follows: "There were twenty-four 
l~earl of mules and they were shipped 4 February, 1930. Before pur- 



rliasing them I exaniii~ed each mule thoroughly. . . . We looked 
tlienl all over four or five times, a i d  felt of their ears to see if they werc 
gcntle. That  is one of the things that  n e  ~vanted was to get then1 
gentle. A wild mule is hard to sell or one that is foolish about the ears 
is hard to sell. I would look a t  the legs and eyw and examine the111 
thoroughly to see if they were all right. . . . They were delivered 
to the Southern Railway Company for transportation to Goldsboro 4 
February, 1930. I t  was a r e ry  good load of mules, as good as I could 
get any where-quiet, gentle mules. I did not see the mules from the 
time they were delivered to the Southern Railway Company until thc 
Southern Railway Company delivered them at  Goldsboro, N. C. . . . 
When we unloaded the mules in Goldsboro one mule was very sick 
. . . and there were about five other mules that  were bruised on tlie 
knees arid legs. I don't recall each case, but several we.e bruised and 
scarred up. One mule was sick and died that  night, and five others 
were bruised and skinned up. . . . I went into the car a t  the time 
the mules were unloaded. Sereral slats, three or four slats i11 the side 
of the car were broken. I remember one slat, a piece from one post 
to the next was clear out of it and left crnrks about file inches wide. 
Several were out." 

Thc plaintiff called the attention of agcl~ts for thc dcfelldant to tlw 
bruised condition of tlie mules a t  the time they were unloaded, and on 
10 February, 1930, filed a claim for the loss of tlie mule that  died ant1 
for illjury to the others as specified, amounting to $273.88. The vet- 
erinarian for the defendant, who was employed as inspector a t  the Xa-  
tiorial Stock Yards in Illinois, inspected the shipment on 1 February. 
1930, a t  the National Stock Yards. H e  said:  "There xere  no visible 
signs of ally illjury or sickness. I examined tlie interior of the car, 
Southern h-o. 45244, in which the animals were loaded, for protruding 
nails, bolt heads or any other article that  would prodwe injury. just 
prior to loading and everything was in good condition. The car was not 
over-crowded. None of the mules were injured in any nianner whilc 
being loaded in said car." 

The dcfcndant offered the testimony of all the freight conductors, 
yardmasters and stock agents that  handled the niulcs from the National 
Stock Yards until arrival at Goldsboro. All of these witnesses test if id 
without equivocation or contradiction that both the i n u l ~ s  and the c a r  
werc in good condition up to the time of the arrival a t  Goldsboro. There 
was further testimony, vi thout equivocation or contradiction of the live- 
stock agents who fed the mules, that  they were properl:~ fed, watcrctl 
and rested during fraasit. 
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Appropriate issues were submitted to  the jury and answered in  favor 
of plaintiff. The verdict awarded damages in the sum of $193.88 for the 
mule that  died and $80.00 for injuries to other mules in  the car. 

Kenneth  C.  Royal1 and Andrew C .  X c l n t o s h  for plaintiff. 
Lungston,, ,411en d T a y l o r  for defendant. 

PER CURIARI. The evidence for plaintiff tended to show: 
( a )  That  twenty-four mules were delivered a t  the National Stock 

Yards, Illinois, to the defendant carrier in good condition, and a t  the 
time of delivery said animals were quiet, gentle mules. 

(b )  The car in which the mules were shipped, was carefully inspected 
before the movement began and was found to be in good condition and 
free from any and all defects that  might cause injury. 

(c)  When the car arrived a t  Goldsboro, N. C., the point of destina- 
tion, several slats were broken, several were out, and there were cracks 
about five inches wide. 

(d)  At  the time of delivery of the mules a t  destination four mules 
were bruised, one skinned and two sick. One of the sick mules died a 
few hours after delivery. 

Upon appropriate issues arising upon the pleadings the trial judge 
instructed the jury in part  as follows: "I charge you that  if you find 
by the greater weight of the testimony that  upon the arrival of the 
stock in Goldsboro that they were in a damaged condition and that such 
damaged condition was not due to natural causes or from innate and 
vicious nature of the animals, then I instruct you, if you find that  to 
be true, that  would be evidence against the Southern Railway from 
which you might or might not find that  such condition of the stock 
was clue to the negligence of the defendant. The  rule being that when 
stock in a damaged condition, not caused by natural  causes, or by the 
innate or vicious nature of the stock, is found in the possession of the 
carrier, the presumption is that the carrier in whose possession the stock 
is found in such damaged condition, and not due to the natural causes 
or innate vicious nature of the stock, is responsible for the injury sus- 
tained. That  is, not that  the burden is shifted from plaintiff to the 
defendant, but the finding of the stock in a damaged condition, not due 
to natural causes or innate viciousness of the animals, if found in the 
possession of the carrier, is  enough evidence to go to the jury, from 
which evidence the jury may or may not find by the greater weight of 
evidence that  the damage to the stock was caused by the negligence of 
the carrier in whose possession it is found." 
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T h i s  iiistructioii correctly applies t h e  rule  of liabil t y  declared 111 

Farming Co. v. R. R., 189 IT. C., 63. 126  S. E., 167, and  ,!lavis Livestock. 
('(I. 1'. L)a~)is,  1198 N. C., 220, 124 S. E., 157, and  other  cases of s imilar  
iinport.  Whi le  there is a divergence of judicial opinion upon the  rule. 
of liability i n  such cases i n  other  jurisdictiorrs, this  Cour t  h a s  adherrtl  
to tlie principle contained in t h e  instruction of the t r i a l  judge. 

No error .  

STATE v. HARVEY WALLACE. 

(Filed 12 October, 1932.) 

1. Homicide G c-Testimony i n  th i s  case held comlwtent as bring of 
dying declarations. 

Where there is evidence that three Negroes entered I small countr) 
\tore a t  an early hour in the morning, that several neighl~ors heard shots 
and immediately thereafter the Negroes n r i e  seen leaviug the store and 
the oniler of the stole was found therein seriously nouncled, that he said 
"I am going to die" and related that the three Negroes had entered the 
store and that the "tall yellow man" had done the shooting, that the 
st( re ounr r  died about t n o  days thereafter and that  ,nly one of the 
Negroes fitted the description thus given: H e l d ,  testimonjr of the declara- 
tions of the dying nlan were competent, the evidence slloning that the 
declarations mere made in expectancy of death and that they sufficientlj 
described the assailant to distinguish him fiom the other two Negroes in 
tlie store a t  the time, the question of identity being for tht? jury under the 
evidence. 

'2. Homicide H c-Instruction i n  this  case held not t o  contain prejudicial 
e r ror  when construed a s  a whole. 

An instruction in a prosecution for murder that "the use of a deadly 
weal)oti in the perpetratiorl of a murder raises a presumj1tio11 of malice" 
will not be held for prejudicial error for the use of the word "murder" 
where all the evidence tends to show that the crime war; murder in the 
first or second degree and was committed ~ i t h  a pistol, and when thc 
charge, construed as  a whole, correctly states the presumptions arising 
from the usr of a deadly weapon and instructs the jury to acquit the 
prisoner if they did not find from the evidence that he committed or 
1)nrticil)atecl in the crime, the defelidant's exceptions thereto will not hv 
sustained. 

3. Sam-Instruction in this case relating t o  presumptions from uscb of 
deadly weapon was correct. 

The perpetration of an unlawful killing with a dead15 weapon raiseh 
:I l~resumlrtioti of malice and that the crime> was murder in the first or 
second degree and although the defendants may rely on the State's evi- 
dence to show matters in mitigation of the offense, where the State intro- 
duces no such evidence an instruction that the burden was on the de- 
fendant to establish such matters is not error. 
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4. Same--Statement of admissions of defendant held not to contain ex-  
pression of opinion by the court. 

The court's recitation of the admissions of the defendant in a prosecu- 
tion for murder and that from the admissions of the defendant the ques- 
tion of whether he was a t  the scene of the crime at the time of its com- 
mission was eliminated, will not be held for an expression of opinion b ~ -  
the court when supported by the testimony of the defendant in the case, 
recorded or established on appeal. 

5. Criminal Law I g-Failure to instruct jury to scrutinize testimony 
of accomplice is not error in absence of requested instructions. 

The failure of the trial court to instruct the jury to scrutinize the 
testimony of an alleged accomplice will not be held for error in the 
absence of a request for instructions to this effect, the matter relating 
to a subordinate and not a substantial feature of the charge. 

C R I ~ ~ I N A L  ACTIOX tried a t  the Ju ly  Term, 1932, of LEE, before Q ~ a c l y ,  
J., and a jury up011 an indictment charging the prisoner with the mur- 
der of N. H. Perry.  From a sentence of death by electrocutioil p1.o- 
nounced upon a verdict for murder in the first degree thr1 p r i s o ~ ~ e r  
appealed to the Supreme Court upon assigned error. 

At  the trial several witnesses were examined for the State aud th(h 
prisoner then took the stand in his own behalf. S o  other testimony was 
offered. 

The  evidence for the Sta te  tended to show that  the lionlicide was 
committed under the following circuinstaiices. X. H .  Perry,  the de- 
ceased, was a storekeeper a t  Cumnock. H e  was shot a t  his place of 
business on 18 June, 1932, early in the morning. 0 1 1  the preceding 
afternoon J. W. Poc and the deceased were sitting on the store porch 
when the prisoner and two other colored n ~ e n ,  one of whom was Cliarlir 
Myers, passed by, "cutting their eyes towards the store" and watching 
the two who were 011 the porch. That  night the colored men slept near 
by; and the next niorning just before seven o'clock some of the n i t -  
iiesses heard three or four pistol shots which sounded as if they came 
from the store. Miss Ru th  Burns saw three colored men go into the 
building a few minutes before the shots were fired and come out 
immediately afterwards. B y  other witnesses one of these men was 
identified as Harvey Wallace, the prisoner. 

Miss Burns, the first person to go to the store, testified that she found 
Mr. Pe r ry  lying on the floor wounded and that he told her he was going 
to die. H e  then said that  a few minutes before she came three colored 
men entered the store, one calling for a can of peaches; that as thc 
deceased reached up to get the peaches the light colored man said to 
some one, "Hold on, Big Boy, do not come up here"; that the deceased 
looked around and saw Mr. Beal coming u p  the steps into the store 
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and the light colored man was speaking to h im;  that  he  ( the light 
colored man) had a pistol in his hand ancl shot Mr. B t ~ a l  as he came 
u p  the steps and killed him instantly. The  deceased tlirn said to Miss 
Burns, "They h a r e  already killed Mr. Beal and they hsve got me; do 
what you can for me." 

0. D. Burns testified that  he heard thp shots, rail to the store, and 
found Mr. Pe r ry  with his head in the lap of his daughter, Ru th  Burns ;  
that Mr. Pe r ry  said, "They have killed Mr. Beal and the*y ha re  got me ;  
I am going to die." The witness then said that Mr. Pe r ry  told him that 
three persons came into the store, colored men, one of them a tall yellon 
man ;  that  one of them called for a (.an of peac~lies and Mr.  Pe r ry  reached 
u p  to get the can and heard some one say, "Hold on, Big Boy, do not 
come any further"; that he looked back ancl saw the tall yellow fellow 
with a pistol in his hands;  that  he had just killed Mr. Beal who was 
coming u p  the steps; and that  as he  (Mr.  Perry)  turned the yellow 
mail shot him and all threc colored men ran out of the store. 

111 reference to the dying declarations J. W. Poe said:  "I heard Mr.  
Perry  say, 'I am going to die; they have already killed Mr. Beal and 
they have got me;  help me  all you can. I want you all to know just 
exactly how it happened. Three strangers, colored men, came into the 
store early this morning; one was a tall, yellow, brighl colored man, 
a mulatto, and the other two were smaller and much dl rker  in color. 
The  light colored man entered' first and I turned to reach up and get 
a can of peaches. The  tall yellow man pressed an a ~ t o m a t i c  pistol 
against me and said, "Stick u p  your hands," and I did so; about that  
time Mr.  Beal entered and started up the steps to the floor where I was, 
and the yellow man turned and said to him, "Hold on 13ig Boy, don't 
comc up here." Mr. Beal did not stop and the colored man shot him 
twice and he died instantly. I turned to run  arid he shot me twice and 
1 fell; then all three ran  out of the front door. I do not know the 
names of the three colored men. It was the tall, yellow, bright colored 
man who did the shooting.' Mr. Pe r ry  was shot in the abdomen and 
was bleeding a great deal. This was early Saturday m ~ r n i n g  and lie 
died Xonday night following. I went with him to the hospital and on 
the way there he told me the same thing." 

Ernest Kennedy's testimony is to this effect: That  he went to thr  
hospital with Mr.  Pe r ry ;  that  Mr. Pe r ry  told him on the way that  he 
was going to die, that  he could not get well, and told him that  threc 
colored men came into the store and asked for some peaches; that  as 
he reached to get the peaches he heard one of them sa j  to some one, 
"Do not come any further." At  that  time he saw a gun in the man's 
hand, and that  the yellow man shot Mr. Beal and killed qim instantly; 
that  he then turned and shot him, Mr.  Perry.  twice. 
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Other evidence for the State tended to show that a few clays aftel. 
the homicide the prisoner had a large army pistol, that he  was seen 
roaming about asking for food, and that he told John McDougal he had 
killed the deceased. 

Charlie Myers said that he was with Harvey Wallace at  the time 
of the killing; that he got up with him in Raleigh and went to Cumnock; 
that he slept on the ground out at  an old house near Mr. Perry's store; 
that Harvey Wallace called for a can of peaches and while Mr. Perry 
was reaching up to get the peaches Harvey Wallace stuck his pistol in 
N r .  Perry's side and said, ('Stick 'em up.'' That  about this time a Inall 
was coming up the steps and Harvey Wallace turned and shot the man;  
that the witness then ran out of the store and heard two more shots. 
The witness admitted that he was indicted for the murder of Mr. N. H .  
Pe r ry  along with Harvey Wallace and a man by the name of White. 
H e  testified that he went to Cumnock looking for work and that there 
was nothing said about holding up  any store and he knew nothing about 
any trouble until after he got in the store when the shooting took 
place. 

Testifying in his o~vii behalf the prisoner said: "1 got up with White 
and Myers in Raleigh and we went to Cumnock Coal Mines looking for 
work and saw the night watchman near Cumnock and asked him about 
work and asked for a drink of water. All three of us slept in a.1 old 
barn near Cumnock store. The next morning all three of us went to the 
store to get something to eat. I leaned up  against the counter with 
White behind me and Myers near the door. I asked the mail for a can 
of peaches and asked him if we had to buy sugar to sweeten then], and 
he said, 'No, they are already sweetened.' As he reached up  to get the 
peaches White began to curse him and said he had locked him up ill 
that store one night when he was working at  the coal mine, About that 
time a man came up  the stairway and White shot him and then I ran 
and heard two more shots fired, but I do not know who was shot. I left 
the store and went down on the railroad and came near Sanford and 
stopped a t  a colored man's house by the name of John McDougal to get 
something to eat. I did not tell McDougal that  I did the killing. This 
is the pistol that White gave me. Hi s  name is engraved on the handle. 
After the shooting I went under the power line and went to a camp 
near Pembroke where I was arrested. I had this pistol on me when I 
was arrested. I was taken to the State penitentiary. I went in the 
store to buy some peaches. I had seventy-five cents. White had the 
pistol in his hand when i t  was shot. I was next to the back of the store 
where Mr. Perry  was getting the fruit  and White was behind me and 
Myers behind him, between us and the door which we had entered.'' 
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The prisoner admitted that tlie \vounds inflicted by tl e pistol shots 
vausecl N r .  Perry's death. H e  did not tender ally prayers for iiistruc- 
tions. The rerdict of the jury and the judgn~ent prorloul ced are g i ~ e i i  
a b o ~  c. The  pr iso i~rr  appcalctl upon cwcptions pointed out in the opinion 
of the Court. 

Alffornry-(Tr'etrrral HmwttitiIt and -1ssisftrnf .1fforne!j-General Seau*ell 
f o ~  f h e  S fa fe .  

11. ,If. Jnckson for pvisotlc~., uppellutr 1. 

A l i u a ~ s ,  J. The first four exceptions taken by the prisoner question the 
vompctency of the testimony offcred by thp State in proof of the dying 
declarations of tlie deceased. The ground of attack is the absence of 
sufficient evidence to identify the assailant and to hring the declarations 
\vithiii the cstablislictl rules of law. Thcsr exreptioils, in our opinioii, 
must be overruled. 

Dying declaratioiis are an  exception to tlie rule which wjects liearsay 
evidence, but the conditiolis under nhich  they :ire admitted by the courts 
have often bccn defined. At the time they are ~ n a d e  the dec1ar:lnt must 
be in actual danger of death a i d  must have full apprehcrision of his 
danger;  arid 717lit.n the proof is offered death nlust have wsnetl. 8. v. 
ilIi17s, 9 1  N. C., 581. These declarations arc. received on tlie general 
priiiciple that  they arc3 made in extremity-"when," as ~ a i d  by Eyre,  
C. B., "the party is a t  the point of dcatli, and whcu evcrj hope of this 
world is gone: n11cn every motive to falseliood is silenced, and the mind 
is iriduced by tlie niost ponerful  considerations to speak the truth. A 
situation so soleimi, and so awful, is considcrtd by the law as creating 
at1 obligation equal to that \vhich is  imposed by n positivc oath admin- 
istercd in a court of justice." Rcz v. Woodcock,  168 Eng. Reports, 352. 

The testimony excepted to indicates that  the deceased lvas conscious 
of impending death. A few minutes after he had been shot twice he 
said in tlie presence of witnesses, "They have killed Mr. Beal and they 
have got me; I am going to die." H e  had been shot i11 the abdomen 
ant1 was bleeding freely. I n  8. I>. ~l l i l l s ,  supra, the declaration mas, 
"I an1 dying, I ha re  been shot three times, I am hound to die"; and in 
Y. 2%. Shouse, 166 N. C., 306, "I know I am going to die from thc 
wound." I n  S. 2,. Quirk, 150 K. C., 820, the language of the deceased 
is recorded to ha re  been, "He is going to die"; in S. v. Waflcins, 159 
N. C., 480, "They had killed him"; and in S .  21. Franklia, 1 9 2  N .  C., 
723, "He mas killed." Proof of all these declarations w:~s held to be 
competent. 
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I n  the present case the tr ial  court made no error in admitting similar 
proof. The fact that  the deceased did not identify the prisoner by name 
as the one who shot him is immaterial. H e  did not know the name; 
the three men who came into the store were strangers. Bu t  the deceased 
described the physical appearance of the prisoner and distinguished him 
from his ~ T T O  companions. H i s  assailant, he said, was a "light colored 
~nan,"  a "tall yellow man," and the other two were smaller and of 
darker color. The  prisoner admitted that of the three men who went 
into the store he was the light colored man. Upon this evidence the 
question of his identity was appropriately left to the jury. All the 
declarations of the deceased relate to the facts constituting the res gestce 
of the homicide-that is, to the act of killing and the circumstances 
immediately attendant. Underhill's Cr. Evidence, 3d ed., see. 178. 

The prisoner excepted to the following instruction: "The use of a 
deadly weapon in the perpetration of a murder raises a presumption 
of malice and the law says that  wherever there has been an  unlawful 
killing of a human being with a deadly meapon, nothing else appearing, 
the prisoner charged with the crime would be a t  least guilty of murder 
in the second degree, and the burden shifts to him to offer eridence which 
satisfies the jury that the killing was justifiable, or that  i t  was done 
under such circumstances as to  reduce the crime to manslaughter. I n  
this case there has been no such evidence. There has  been no attempt 
nt justification and I therefore charge you that  upon the evidence offered 
here you can return one of three rerdicts, which verdict must be 
based upon the evidence." 

Objection mas made to the use of the word ('murder" in  the first 
clause; but if its use was infelicitous, as suggested, we are  unable to 
see that  it was prejudicial. There is no evidence of manslaughter or self- 
defense. I f  a crime was committed it was murder either in the first 
or  second degree. The sentence to the effect that  wherever there has been 
an  unlawful killing with a deadly meapon, nothing else appearing, ('the 
prisoner charged with the crime would be a t  least guilty of murder in 
the second degree" must be construed in connection with the entire 
charge. Every part  of the charge must be read with reference to what 
precedes and follows. This, i t  has been said, is so plainly fa i r  and just 
to the judge and to the parties as to have commended itself to  the 
courts as the only reasonable rule. 8. v. Exum, 138 N. C., 599; K o m e -  
gay v. R. R., 154 N. C., 389. H i s  Honor gave the jury the express 
instruction to acquit the prisoner if they did not find from the evidence 
that  he committed or participated in the homicide. I f  he killed the 
deceased the presumption is that  he did so intentionally, since all per- 
soils are presumed to intend the consequences of their acts. 
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I t  is t rue that  a person on tr ial  for  a crime of this character may rely 
or1 the State's evidence to show matters in mitigation or excuse. But  as 
the State offered 110 such evidence there was no error i n  the instructioii 
that i t  was incumbent upon the defendant to establish such matters to 
the satisfaction of the jury. 8. v. Gaddy, 166 K. C., 341. 

The sixth and seventh exceptions relate to  the court's recital of the 
prisoner's admission that  the deceased was killed with a c eadly weapon; 
that  he was present a t  the time of the homicide; that  scme one else ill 
the crowd ordered the deceased to stick up  his hands and then shot and 
killed him. They relate also to the court's remark that  by these ad- 
missions the question whether the prisoner was at the  r,tore was elim- 
inated; also to the court's stating the contention that  upon the prisoner's 
admission and other evidence the jury should find that  tl e prisoner and 
his companions entered the store for the purpose of comn~itt ing robbery. 

These exceptions do not disclose any substantial error. Only a part  
of the prisoner's testimony appears in the record; but in the case on 
appeal i t  is said that  he testified to other matters which are referred to 
in the charge and that  "all statements in the charge in leference to his 
testimony are correct." We must therefore treat these ~ t a t e m e i ~ t s  as a 
part  of the prisoner's unrecorded testimony. Xeither here nor in the 
outline of the State's coiitentioi~s referred to in the ninth, tenth, and 
eleventh exceptions do we find anything indicating the court's expression 
of an  opinion coilcerning the evidence. 111 a subsequerit part  of the 
charge the court explicitly warned the jury against the in~pressioli that  
he  had ally right to entertain or express an  opinion regarding the 
prisoner's guilt or innocence. 

The  prisoner contends, finally, that  there is error in the court's failure 
to instruct the jury carefully to scrutinize the testimony of Charlie 
Myers, an  alleged accomplice in the crime. H e  tendered no prayer for 
an instruction to this effect. I n  Rex v. Jones, 2 Camp.. 132, Lord 
Ellenborozdgh observed: "No one can seriously doubt t h l t  a conviction 
is legal, though it proceeds upon the e~ idence  of an accon~plice only. 
Judges, in their discretion, mill advise a jury not to beliew an  accomplice 
uriless he is confirmed, or only so f a r  as he is confirmed; but if lie is 
beliered, his testimony is unquestionably sufficient to establish the facts 
he  deposes. I t  is allowed, that  he is  a competent witnesr); and the con- 
sequence is inevitable, that if credit be given to his testimong, it re- 
quires no confirmation from another witness." I n  his comment upon this 
case Judge  Gasfon remarked, "We are not aware of any j ~ d i c i a l  decision 
in our country a t  variance with the rule brought hither by our an- 
cestors." S. c.  Haney, 19 N .  C., 390, 397. The principle is sustained in 
a number of our decisions and explicitly approved in the following 
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words:  "Instruction to scrutinize the  testimony of a witness on the  
ground  of interest o r  bias  is  a subordinate a n d  not  a substantive fea ture  
of t h e  trial,  and  the  judge's fa i lu re  to  caut ion the  j u r y  wi th  respect t o  
t h e  prejudice, par t ia l i ty ,  o r  incl inat ion of a witness will not generally 
be held f o r  reversible error  unless there be a request f o r  such instruc-  
tion." S. ?;. O'll'eal, 187 N. C., 22 ;  S. v. Sauls, 190  N. C., 810. 

W e  find no e r ror  i n  t h e  record. T h e  prisoner h a d  the  assistance of 
diligent counsel whose service, rendered under  assignment by t h e  court,  
i s  ample assurance t h a t  t h e  prisoner h a s  had  the  benefit of every avail- 
able defense. 

Y o  error. 

VIRGINIA GRAY THIGPES,  VIRGIKIA THIGPEN LOY, MARTHA THIG- 
P E N  ROSE AND SNOW THIGPEN v. FARMERS BANKING AND TRUST 
COMPANY, TARBORO, NORTH CAROLINA, EXECUTORS OF W. J. THIG- 
PEN, DECEASED; FARMERS BANKING AND TRUST COMPANY, TAR- 
BORO, R'ORTH CAROLINA, AND NORTH CAROLINA BANK AND 
TRUST COMPANY. 

(Filed 12 October, 1932.) 

1. Executors a n d  Administrators G +Suit i n  this case held i n  na ture  
of bill to surclmrge and  falsify executor's account. 

A suit by the beneficiaries under a will to  have the executor account for 
mismanagement of the estate is in the nature of a bill in equity to sur- 
charge and falsify the executor's account. C. S., 135. 

2. Sam-Executor is  not  a n  insurer,  b u t  is required to exercise care a n d  
diligence of ordinarily prudent  man. 

An executor is not held to the responsibility of a n  insurer in carrying 
out the terms of a will, but he is,required to exercise the care and dili- 
gence in collecting and securing the assets and managing the property 
that a prudent and faithful man would in the management of his own 
business, and where the executor has failed to exercise the required 
diligence he may be held liable by the beneficiaries under the will. 

3. Executors a n d  Administrators G a---Ordinarily executor of small es tate  
will be  allowed 5 %  on  receipts and  disbursements. 

While there is  no hard and fast rule in regard to the allowance of com- 
missions to executors in not over 5 per cent a s  prescribed by statute, a s  
a general rule the executors of small estates will be allowed a commission 
of 5 per cent on receipts and 5 per cent on technical disbursements, and 
technical disbursements exclude disbursements to beneficiaries or heirs. 

4. Reference C a-Court h a s  power to make  additional findings in con- 
sen t  reference. 

Upon the filing of the report of the referee in a consent reference, as  
well as  in a compulsory one, the trial court has the power to affirm, 
amend, modify, set aside, make additional findings and confirm, in whole 
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or in part, or disaffirm the report of the referee, and where the court has 
made additional findings and there is evidence to sustain them the action 
of the court will be given the effect of a verdict of a jury and will not 
ordinarily be disturbed on appeal. C. S., 578. 

6. A p p l  and Error J d-Appellant has burden of showing error. 
The burden is on appellant to show prejudicial or reversible error 

:~mountiug to a denial of substantial justice. 

APPEAL by both plaintiffs and defendants from Cranmer ,  J., a t  
Xarch  Terni, 1932, of EDGECOMBE. Both plaintiffs' and defendants' 
appeal affirmed. 

Tlie judgnient of the court below, in part, is as follows: "-1s set 
forth above, it is adjudged by the court that  the defendants are liable 
to the plaintiffs i n  the following sums: 

$731.94 excess commissions received by defendant!,. 
806.98 excess advancements made to croppers. 
282.25 value of crops left by Satterthwaite on Hynlan Farni  

arid remaining there 28 March, 1930, being 
amount fouiid by the referee to be due and not 
excepted to. 

64.87 from M. J. Ivey, or proceeds of sale of' personal 
property remainiiig on Hyman F a r m  28 March, 
1930, amount found to be due by the wferee and 
not excepted to. 

-- 
$1,285.44 total. 

That  these amounts should bear interest from 24 September, 1930, 
date of filing purported filial account by executor. 

That  i t  is therefore by the court ordered, considered and adjudged 
that the plaintiffs do recorer of the defendants, jointly and severally, 
the sum of one thousand, two hundred and eighty-fire am1 4-1/100 dol- 
lars ($1,285.44), with interest on the same at the rate of 6 per cent per 
nnnum, until paid, from 2 1  September, 1930, and that  the plaintiffs do 
further recover of the defendants, jointly and severally, their costs of 
this action, including the sum of $80.00 hmetofore adranced by the 
plaintiffs at the request of the referee on account of stenograpliic vork  
a t  the hearing before the referee. 

I t  is ordered and adjudged that W. J. Bone, referee, be and he is 
hereby allowed the sum of $350.00 for his services, of which aniount 
the sum of $100.00 shall be paid by the plaintiffs and the of $250.00 
by the defendants. E. H. CRANMER, Judge P~esiding."  
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Various exceptions and assignments of error vere  made by both plain- 
tiffs and defendants, and all of the parties appealed to the Supreme 
Court. 

H .  H .  Phillips for plaintif fs.  
Geo. J I .  F o u n f a i n  a n d  Gi l l iam CE B o n d  for defendants .  

CLARKSON, J .  This is an action brought by plaintiffs, I\-110 are the 
sole legatees and devisees, widow and children, under the last will and 
testament of Dr .  TIT. J. Thigpen, against the Farmers Banking and 
Trust  Company, executor uiider said last v i l l  and testament of the said 
Dr.  W. J. Thigpen. The said Farmers Bank and Trust  Company, is now 
merged with the defendant North Carolina Bank and Trust Coinpany, 
defendant. C. S., 135; Fisher  v. T r u s t  Co., 138 N. C., at p. 98;  8. 1;. 
XeCanless ,  193 N .  C., 200; I n  r e  E s f a f e  of W r i g h f ,  200 N .  C., 620. 

The matter mas referred by the  court below to W. J. BOIIC', Esq. I n  
the record me find "It  is  admitted by all parties that  said order of refer- 
ence Ivas duly and properly made by consent of al l  parties." The referee 
found certain facts and based his conclusions of law thereon. I t  is con- 
tended by plaintiffs that he failed and omitted to find certain material 
facts, among them, the following: "That the total advancements in 
money overpaid said croppers as aforesaid, from the date of executor's 
qualification to 4 January,  1930, amounted to $206.98, for which anlount 
the executor should be liable to account to the plaintiffs." ,Snipes c. 
Xo?d . s ,  190 N. C., 190. This was sustained by the court below and 
allowed the plaintiffs. There was sufficient competent evidence to sus- 
tain this finding of fact. Both the plaintiffs and defendants made 
nurnerous exceptions and assignments of error to the referee's report, 
and appealed to the Superior Court. The Superior Court rendered 
judgment as set out in the record, and both plaintiffs and defendants 
made numerous exceptions and assignments of error and appealed to 
the Supreme Court. 

The contentions of plaintiffs lvere bottomed ou the alleged ~~eg l igen t  
mismanagement of the estate of Dr.  W. J. Thigpen by the executor, 
the defendant Farmers Banking and Trust  Company, now merged with 
defendant S o r t h  Carolina Bank and Trust Company. The action 
is  in the nature of a bill in equity to surcharge and falsify the  executor,'^ 

account. 
Section 4 of the will is as follo~vs : "I t  is nly will and desire that illy 

executor proceed to pay all debts against my estate as  soon us possible, 
and to that  end is authorized to sell such part  of my estate, real or 
personal, without order of court, publicly or prirately, as may be neces- 
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sary to provide such funds, and to close the administration of my said 
estate as early as possible af ter  m y  death." 

I n  G a y  v. Grant ,  101 N.  C., a t  p. 209, citing numerous authorities, 
the following observations are made: "It 11:~s been often held that  an 
administrator is  not an insurer of the estate committed to his charge. 
I f  he exercises the diligence and care in collecting and securing the 
assets of the estate which a prudent and faithful man would in the 
management of his  own property, and losses occur which he could not 
prevent, he will not be charged with such losses. H e  is only required 
to be honest, faithful and diligent." 

I11 X o o r e  v. E u r e ,  101 N .  C., a t  p. 16, we find the following: "Good 
faith and the use of ordinary care arid reasonable diligence are all that  
can be required of executors a i d  administrators, whether resident or 
nonresident. They are not ilisurers. U e B e r r y  1 % .  I v e y ,  2 Jones Eq., 370; 
S c l s o n  2, .  Hall ,  5 Jones Eq., 32." The a b o ~ e  principle is well settled 
in this jurisdiction. 

I n  regard to public officers, the rule is  different. They are insurers, 
including snch losses as arise from the act of God or the public enemy, 
I lzdemnity  Co. v. Corporaf ion Commission.  197 K. C., at p. 564. The  
"hard rule upon public officers" has never been held to apply to execu- 
tors and administrators. Moore v. E u r e ,  suprn. 

C. S., 157, in part, is as follows: "Executors, administrators and col- 
lectors shall he entitled to a commission not exceeding fire per centum 
upon the amount of receipts and expenditures which shall appear to he 
fairly inade in the course of administration, and such allonance may be 
rctained out of the assets against creditors and all other persons claiming 
an  interest in the estate. I n  detern~ining the allowance t i e  trouble and 
time expended in the management of the business shall he considerd," 
ctc. I t  will be noted that the act says "not  exceeding 5 pcr c-entum." Then 
agail~,  in determining the allowance 5 per cent "the trouble and time 
expended in the management of the business shall be considered." 

I11 P e y f o n  v. Smith, 22 S. C., a t  p. 345-9, we find: "The defendant's 
exceptions, relate to the quanfunz of commissions allowed to the executor; 
to the subject-matter of comn~issior~s, arid the mode of computation. It 
is so difficult for this Court to ascertain, by any means i n  its power, 
what is the reasonable rate of commissions called for in any case, by the 
nature of the services, labor, and responsibility of the trustee, that it  is 
much disposed, in general, to rely, in this rcspect, on the judgment of 
the master. I n  this case however, the Court perceived a safer guide 
for the exercise of its discretion, and will follox5 that  gui~le.  I t  appears 
that, on one occasion, nhen the accounts of the executor mere audited 
in  the county court of K~'arrel1, and when the auditors reccmmended that  
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there should be allowed to the executor a commissioil of 5 per centuin 
on his receipts, and 5 per centum on his disbursemelits, the court, nerer- 
theless, ordered that  his commission should be limited to 4 per cent, on 
each. The  Court, therefore, overrules the allowance of 5 per cent as 
made by the master, and sanctions the rate established by the county 
court." 

T h e  general rule in sniall estates is an allowance of 6 per cent on re- 
ceipts and 5 per cent on what is  termed technical disbursemetits, but 
under the statute "the trouble and time expended in the nlaliagerneilt 
of the business shall be considered." There seems to be no hard and fast 
rule in regard to the comniission "not exceeding 5 per centum." Tecliiiical 
disbursements "forbid commissions on the payment of legacies aitd dis- 
t r ibutire shares. Potter  e. Stone,  2 Hawks, 30;  Clarke v. Cotton,  2 
Dev'xs. Eq. Rep'ts, 51." B a n k  v. B u n k ,  126 N .  C., 539-40. 

W e  set forth the general principle of law which governs the con- 
troversy in this action. I n  T r u s t  Co. V. Lentz ,  196 N. C., a t  p. -106, we 
find: "In view of the position taken by some of the parties that  the 
judge was without authority to change the report of the referee-the 
reference being by consent-it is sufficient to say that, in a consent 
reference, as well as in a compulsory one, upon exceptions duly filed, the 
judge of the Superior Court, in the exercise of his super~isory  po\ver 
and under the statute, may affirm, amend, modify, set aside, make 
additional findings and confirm, in whole or i11 part, or disaffirm, the 
report of a referee. Conlracf ing Co. T .  Pozcw Co., 195 S. C., 649, 
143 S .  E., 241; X i l l s  c. R e a l f y  Co., ante, 223, 145 S .  E., 26." C. S., 578, 
579; Wallace v. Benner .  200 S. C., a t  p. 129-30. 

We find in T h o m p s o n  c. Smith, 156 N. C., a t  p. 346, citing iiunierous 
authorities, the following: "We have said that  where the evidence has 
been considered by the referee and by the judge, upon exceptions to the 
referee's findings, we will not review the judge's conclusions as to thcm, 
because the appellant has had two chances, and when two minds-one a t  
least, and perhaps both professionally trained and accustomed to n.eigh 
evidence and to compare and balalice probabilities as  to its n-eight- 
arrive a t  the same conclusion, there is a strong presumption i11 faror  of 
its correctness, or the same is  true, even when the judge differs from 
the referee as to his findings, and we may safely rely oil its correctuess. 
The referee is selected, in such cases, in place of a jury, and the judge 
so acts when he reviews the referee. I f  there is any evidc~lce to 
support the findings and no error has been eonmitted in receiving or 
rejecting testimony, and no other question of law is raised with respect 
to the findings, we accept what the judge has found as final, as we do ill 
the case of a jury." C'uldzcell a. Robinson, I79 X. C., at p. 521; 1T'allace 
v. Benner,  supra. 
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I t  is n e l l  settled tha t  the  burden is  on appellant to show prejudicial 
o r  rexersible error  and  he mus t  show mater ial  a d  prejudicial  e r ror  
amounting to denial  of substant ial  justice. 

W e  have l~carct tlic arguments  and  read tlie record a i d  the  xe l l  m t l  
ably prcpnrcd briefs O I L  botli sides of this  controversy. W e  scc 110 rcasoli 
n11y the j u d g n ~ c ~ n t  of tlic court heloxr should be disturbed. T h e  judgnlcut 

of the  court  below is 
-\firmed. 

- 

L. HAIIVET A S D  SOIUS COMPANY, ISCOI~POKATED, V. G. Al. 1tOUSE ASD 

LILT G. ROUSE, HIS WIFE. 

(Filed 12 October, 1932.) 

1. Judgments L +Decree of foreclosure estops mortgagor from there- 
after attacking validity of mortgage. 

A decree of foreclosure of a mortgage estops the parties a s  to all 
matters embraced therein, and where the mortgagor has failed to file 
answer or resist foreclosure he nmg not thereafter attack the validity 
of the mortgage for improper execution in :I suit by the ~~urcl iaser  a t  the 
foreclosure sale to reform the instrunicnt for inutual m stake in the dc- 
scril~tion of the mortgaged premises. 

8. Reformation of Instruments C d-4ndgnient roll and quitclaim cleccl 
hcld to constitute admissions sufficient to take caw t o  jury. 

111 this case certain land was conveyed by dccd which omitted dcscriy- 
tion of one of the bountl:lries, and the grantee Inter accel~ted a cluitclaim 
(Iced recitiilg and correcting the error. The gr:riitce tliertbafter mortg:~getl 
the land by dcwl contniuiiig the same description as  the original deed. The 
n1ortg:rgc \vas foreclosed by suit in wliich a verified co~iilrlaint was filed 
:~lleging the number of acres conveyed and that there \vas a prior mort- 
:,.age thereon. The prior mortgage correctly clescrilred tl e property. The 
mortgagor filed no anslyer and did not resist the decree of forcclosnrc, 
:111tl the 1;riitl was bougllt in :rt the commissioner's sale 11y the mortgagee. 
Thereafter the mortgagee, the purchaser at the sale, brought suit to rc- 
form his decd for mutual mistalie in describiiig the b~~undar ies :  H c l d ,  
tlic contc~~tion of the mortgagor that there was 110 sufficient el-iclence 
of mntu:11 mistake c:~iliiot be sustained, the acccl)tancc: by him of the 
cluitclnim dcwl being an admission of error, and his fitill~rts to :~ns\ver the 
yrrified coml~laint in the furcclosure ~~roceedings being an admission of 
the mattcw therein alleged in rcgarcl to the acreage ani: the prior mort- 
gage, allil a directed verdict on the issue in plnintiE's fa io r  was justified 
under the eridence. 

3. Evidence Ti' e--Failure to answer verified complaint is admihsion of its 
contents. 

Wl~crc the complaint is verified the failure of the defendant to file 
:uiswer is an admission of its contents, and the defendant is affected \\ it11 
notice of all proccedinrs  ending the trial. 
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4. Reformation of Instruments B +Equitable relief of reformation of 
foreclosure deed held not dependent upon new foreclosure. 

Where the mortgagee buys in the mortgaged property at the foreclosure 
sale by the commissioner under decree of court, and sues the mortgagor 
to reform the instrument for mutual mistake of the parties in describing 
the property in the mortgage deed, the mortgagor's contention that the 
mortgagee was entitled to the relief sought only upon condition of a new 
foreclosure cannot be sustained, the mortgagor and mortgagee being the 
only parties interested and the evidence clearly establishing the fact 
that the description was defective through mutual mistake. 

APPEAL by defendants from Sinclair, J. ,  at  February Ternl, 1932, of 
LEROIR. SO error. 

This is  a suit to correct the description of two tracts of laud in a 
mortgage executed by the defmdants to the plaiutiff and in a deed 
executed to the plaintiff by a comliiissioner appointed in forrclosure 
l)roceedings. 

On 25 Sovember, 1912, K. T .  Creech and Ora Creech, his nifc,  con- 
rryed to the defendants two tracts of land. I t  was afterwards tliscoreretl 
that in each description one boundary line had been i l rad~wtent ly  
omitted, and on 6 May, 1920, Creech and his wife executed a ~ ~ t l  tlelircretl 
to the defendants another deed without warranty containing the correct 
boundaries, with a clause stating that an error had been made ill describ- 
ing the two tracts con~eyed by the first deed. The lines left out of the 
two tracts in the first deed and included in the second are respectirely, 
"thence S. 44 E. 60 poles to a stake on the public road,'' and "thence 
37 W. 90 poles to a stake"; that  is, one line mas left out of the boundaries 
of each tract. 

On  13  May, 1921, more than a year after the deed coi~taining tlie 
correct boundaries had been executed, the defendants made three proinis- 
sory notes pagable to the plaintiff, each in the sum of $923.55, and a t  tlie 
same time and as a part  of the same transaction executed and delivered 
to the plaintiff a mortgage on the two tracts above referred to, contain- 
ing the uncorrected description set out in the deed first executed by 
Creech and his  wife. 

The defendants made default in the payment of their notes, and on 
22 February, 1922, the plaintiff brought suit to foreclose the mortgage. 
The defendants were personally served n i t h  summons and a copy of the 
complaint, but they filed no answer and made no objection to the fore- 
closure. The  court gave judgment for the amount due on tlie notes 
and ordered a sale of the land by a commissioner. The  plaintiff purchased 
tlie land, the court confirmed the sale, and on 28 June,  1926, the commis- 
sioner conveyed the land to the plaintiff, filed his account, and v a s  
discharged. 
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The plaintiff went into possession of the land, and oii 20 September, 
1929, finding that  the description in the mortgage, the judgment, arid 
the con~irii~sioner's deed had been taken from the first of the Creeeh 
deeds, leariug out one line in each tract, brought suit to have tlie 
corrcction made for mutual  mistake of the parties or thc mistake of the 
draftsman. 

I n  behalf of the defeiidants Mrs. Rouse offered to testify that  she 
signed the mortgage because C. F. Harvey, Jr., told her lie would nerer 
take the land, and that she had not signed it freely and 1 oluntarily. 

G. M. Rouse proposed to testify tliat before tlie suit for foreclosure 
was brought he had offered to turn  the property over to Ihe plaintiff for 
the collectioli of the rents and tha t  the plaintiff since going into pos- 
session under tlie colnmissioner's deed had derived certain profits from 
tlie ln~itl, for which it ought to account. Similar testimony was offered 
by anotlier TI-itness. All this was excluded. 

The issues and answer are as follows : Was i t  the iiite ~t of the plain- 
tiff and dcfeildaiits that  tlie mortgage deed executed by the defendants 
to the plaintiff, recorded ill Book 61, page 603, registry of Lenoir 
County, should convey same land with same description as described in  
quit-claim deed to the defendants recorded in Book 66, pa<,re 522, registry 
of Lenoir County? Answer: Yes. 

Judgment for plaintiff ;  appeal by defentlauts upon exceptions. 

Rouse & Rouse for  appellanfs. 
Wallace & White and Dawson h Jones for appellee. 

ADAMS, J. When the plaintiff brought suit, to foreclose the mortgage, 
the defendants had every needful opportunity to make any defense 
against a decree. They decliiied to resist for the reason 110 doubt that, 
according to all the evidence, they had no available defense a t  law or in 
equity. They neither filed an  answer, nor denied the debt, nor excepted 
to the judgment. They are consequently estoppetl from setting up any 
defense which was open to them on the former trial. Thc  proposed 
evidence could then have been offered. 

I t  is a familiar rilaxinl tliat a mall shall not be twice wxed for the 
same cause. I f  a final judgment or decree is rendered the parties cannot 
again be 11eard upon any matter which was then litigated and rleter- 
mined, the controrersy having passed in T e r n  judicafum and become con- 
c1usi~-e between tlie parties. Bunker v. BunXer, 140 N. C , 1 8 ;  White v. 
il'ayloe, 143 N. C., 29. The action is not a collateral aitack upon the 
judgment hut a suit in equity to reform the papers and to make them 
~vliat the pwrtirs intended them to be. 
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I n  their contention that there is no evidence of mutual mistake or 
mistake by the draftsman the defendants, we think, are in error. Their 
acceptance of the second deed, or "quit-claim," executed by Creech and 
his wife with its recital of an  error in the description set out in their 
former deed, was an admission of the error and of its correction. The 
correct description is embraced in the deed of trust executed by the 
defendants to the Virginia Trust  Company, and in the complaint, a copy 
of which was served on each of the defendants and which in the trial 
of this cause was introduced in  evidence as a part of the judgment roll, 
the plaintiff alleged that the deed of trust to the Virginia Trust Com- 
pany was a lien on the land prior to the mortgage given by the defend- 
ants to the plaintiff. This is repeated in the judgment of foreclosure and 
in the decree of confirmation. 

The complaint was verified; the failure to answer was an  adulission 
of its contents; and the defendants were affected with notice of all pro- 
ceedings pending the trial. I n  all the deeds and in the plaintiff's mort- 
gage the tracts of land are described as containing respecti~ely i 6  and 
25 acres. The plaintiff went into possession of the land under the com- 
missioner's deed in  1923  and the defendants made no complaint until the 
present suit was begun. There i s  unquestioned evidence of mistake and 
none in rebuttal. The defendants, therefore, were not entitled to judg- 
ment of nonsuit. 

Furthermore, the court was justified in instructing the jury to answer 
the issue in the affirmative if they found the facts to be as shown by all 
the evidence. I n  response to the question whether the court should write 
the answer the "jury signified, yes, sir"; and then upon a poll taken each 
juror gave the same answer. This was the only issue raised by the evi- 
dence, and this the only instruction consistent with the proof. 

We cannot assent to the proposition that upon the facts of this case 
the plaintiff is entitled to equitable relief only on condition of a new 
foreclosure. We are not now concerned with the rights of innocent 
purchasers. Dameroa v. Lumber Co., 1 6 1  N .  C., 495. The only parties 
interested are the mortgagors and the mortgagee, and as between them 
it would be inequitable to deny relief when all the evidence clearly points 
to the fact that  owing to mistake the parties did not consummate the 
contract they intended to make. Butler v. Durham, 38 N .  C., 5 8 9 ;  
Durant v. Crowell, 97 N. C., 3 6 7 ;  Sills v. Ford, 1 7 1  N. C., 7 3 3 ;  Bank v. 
Redwine, ibid., 5 5 9 ;  Roberts v. Massey, 185 N .  C., 164;  Gray v. Mew- 
born, 1 9 4  N .  C., 348. 

After considering all the exceptions in the appellants' brief we find 
X o  error. 
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THE BROADWAY BAXK O F  ICBIVSAS CITY v. REX C. NOBLE. 

(Filed 12 October, 1932.) 

Trial D +Where evidence is not conflicting and is unimpeached a 
directed verdict is not error. 

Where the evidence upon the trial of an action is uncontradicted and 
is not conflicting, and there is no evidence by either party tending to 
impeach the witnesses, and but one reasonable inference can be drawn 
from the evidence, an instruction that if the jury believed the evidence 
to answer the issues as directed is not error, but where the judge writes 
the answers to the issues with the acquiescence of the jury either party 
may request that the jury be polled, there being no exception to the action 
of the court. 

A ~ P E A L  by defendant from S i n c l u i ~ ,  J., a t  February Term, 1932, of 
L ~ s o r n .  S o  error. 

This is  an action to recover on two notes, both dated 1 7  Kovember, 
1028, mch for the sum of one hundred and fifty dollars, and due sixty 
and ninety days after date, respectively. Both notes mere signed by the 
tlcfeildant, Rex C. Noble; they were payable to  the orller of W. 31. 
Lonthrop, and were delivered to him by the defendant. They uere  
endorsed ill blank by the payee, and were negotiated, prior to maturity, 
to C. W. Ament, a resident of Kansas City, Missouri, and a regular 
customer of the plaintiff. Thcy were delivered by C. W. Amcnt to the 
plaiutiff on 7 December, 1929, as collateral security for a loan, evideilccd 
by a note, made by the plaintiff to the said ('. W. dment .  The  note of 
C. TIT. A h l e n t  to the plaintiff lias not been paid, and the plaintiff is n o ~ v  
tlie holder of both said notes. 

The defendant has refused to pay said notes for the rcason tliat the 
execution of both said notes was procured by the fraud O F  the payee a. 
alleged i11 the answer. 

The action was tried upon the issues raised hy the pleadings, whicli 
are as follows: 

"1. Were the notes sued oil in this action, and the signatures t h e r e o ~ ~ ,  
procurcd by f raud as alleged i n  the answer?" 

With respect to this issue, the court instructed the ju,.y as  follov s :  
"If you find the facts to be as testified to, I direct j o u  to ansaer  

this issue, 'Yes,' and with your permission, I will writ(. tliat aiisv-er 
for you." 

"2. I s  tlie plaintiff the holder of said notes in due courscl, taking them 
i n  good faith, before maturi ty and for value, without #lotice of any 
defect or infirmity ?" 
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With respect to this issue, the court instructed the jury as follo\vs: 
'.If you find the facts to be as testified and as shown by the record 

cvitleiice, I direct you to answer this issue 'Yes,' and with your permis- 
Aoii 1 nil1 vr i te  that aliswer for you." The defendant excepted to this 
instruction. 

"3. IS' the defendaiit indebted to the plaintiff, and if so, in what 
amount !" 

With recpect to this issue, the court instructed the jury as f o l l o ~ s :  
"If you find tlie facts to be as testified and as shown by the written 

evidence, I direct you to answer this issue, '$300.00, with interest,' and 
with your pernlission I will write that answer for you." The defendant 
excepted to this instruction. 

The  court tliereupoii, in tlie presence of the jurors, uro te  the answers 
to the issues as appears in the record, and handed same to the clerk of 
the court. After the charge of tlie court, the jurors remained silent for 
Zome time, nliereupou they were asked by the clerk, in the presence of 
the judge, "Is this your verdict?" The jurors did not respond to tlie 
inquiry of the clerk, and the court again instructed tlle jury as follows: 

"Gei~tleinen of the jury, I directed you how to answer these issues. 
Do you ailsver that  n a y  or not 1 The plaintiff is not the party, gentle- 
inen, ulio took the notes. The plaintiff is the bank in Missouri." The  
clefendant excepted to this instructioii. 

The  niisners to the issues as ~vr i t ten  by the judge, in the presence. 
of the jurors, liere entered as the verdict ill this action. 

From judgment that plaintiff recover of the defendaiit the sum of 
$300, wit11 interest and ~os t s ,  the defeidant appealed to tlle Supreme 
Court. 

T~'ul1icc.e d: 1T'hite f o ~  pluintifl. 
~'uffon LC Greene for defendant. 

C o s s o ~ ,  J. A11 the e ~ i d e n c e  introduced at the tr ial  of this action, if 
believed by the jury, tended to show (1) that  the execution of the two 
notes sued 011 by the plaintiff mas procured by the fraud of the payee, 
as alleged by the defendant in his answer; ( 2 )  that  the plaintiff 
is the holder of said iiotes, which are in form negotiable instruments, ill 
due course, having taken them from a prior holder in good faith, before 
maturity and for value, without notice of any defect or infirmity; and 
( 3 )  that the defendant, as maker of the notes, is now indebted to tlle 
plaintiff i11 the sum of $300.00, with interest on each note from the date 
of its maturity. 

There n-as no evidence on behalf of the plaintiff tending to contradict 
the evidei~ce i~itroduced hy the defendant to sustain his contentioil that 
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the first issue should be answered in the affirmative; nor r a s  there evi- 
dence on behalf of the defendant tending to contradict the evidence 
introduced by the plaintiff tending to sustain its conte ltions that  the 
second issue should be answered in  the affirmati~e,  and -he third issue, 
"$300.00, and interest.'' 

There was no evidence, by cross-examination or otherwise, tending to  
impeach the witnesses for the defendant or the witnesses f )r the plaintiff. 

There was, therefore, no error i n  the instructions of the court to t he  
jury, which are assigned as error i n  this appeal. The instructions are 
in  accord with the rule stated in  Reinhardt v. Insurance Co., 201 N. C., 
785, 161 S. E., 528, and approved in Xolnersette v. Sfanalznd, 202 N .  C., 
685, 163 S .  E., 804. This rule is  stated by Prof.  McIntosh, i n  S. C. 
Practice and Procedure, on page 632, as follows: 

"If the evidence is all one way, and there is no conflict, the judge may  
say to the jury that, if they believe the  t>vidence, they may find a 
certain verdict, but he cannot direct them that they m m t  so find from 
the evidence. I f  the facts are admitted or established, and only one in- 
ference can be drawn from them, the judge may draw the inference and 
so direct the jury." 

The defendant in the instant case did not except to the actiou of the 
judge in writing the answers to the issues, with the perniission of the 
jury, as shown by their acquiescence, nor (toes the defendant on his  
appeal to this Court assign such action as error. The  defendant did not 
rcquest the court to poll the jury, as he had the right to do. Lipscomb 
v. Cox, 195 N. C., 502, 142 S. E., 779; I n  1.t. Trill of Sugg, 19-1 X. C., 
638, 140 S. E., 604. The record shows that  the verdict was rendered by 
the jury in accordance with the instructions of the court. I n  view of the  
uncontradicted evidence, no other verdict coulcl have been rendered. Thc 
judgment is affirmed. There is 

X O  error. 

THE FEDERAL LAND BANK O F  COLUMBIA v. ADA G. WHITEHURST 
A N D  HUSBAND, C. H. WHITEHURST; WILSON H. LEE AND WIFE, 
ELIZABETH H. LEE; DILL AND COMPANY, INCORE'ORATED, A COR- 
PORATION; AND NEW BERN NATIONAL FARM LOAN .9SSOCIATION. 

(Filed 12 October, 1932.) 

1. Mortgages F k T r a n s f e r o r  of equity of redemption is not entitled to 
notice of default by his grantee who had ~ s s u m e d  the debt. 

Where the mortgagor conveys his equity of redemption by deed i11 

which the purchaser assumes the mortgage debt, and the purchaser in turn 
sells to another who also assumes the debt: Held, in an action by the 
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mortgagee to foreclose the mortgage and to recover from each of the 
parties, the contentions of the first purchaser of the equity of redemption 
that the mortgagee had collected interest directly from the second pur- 
chaser and had elected to pursue his remedy against him, that the mort- 
gagee had failed to collect the installments on the debt as  they became 
due and had failed to notify the first purchaser of the second purchaser's 
default thereon, and had failed to collect taxes advanced or prevent waste 
by the second purchaser, and that the first purchaser of the equity of re- 
demption was entitled to an off-set or counterclaim therefor as against 
his liability on the mortgage debt is  without merit, and a demurrer to his 
answer setting up such defenses is properly sustained, mere forbearance 
by the mortgagee not being sufficient to relnse the first purchnser from 
liability on the mortgage debt assumed by him. 

8. Same: Xovation A a--Assnmption of mortgagc debt by purchaser of 
equity of redemption does not constitute a novation. 

Where the grantee in a deed to lands merely assumes the indebtedness 
of a prior mortgage lien thereon the transaction is not a uovation of the 
mortgage note, there being no element of a further consideration passing 
between the parties or a substitution of a new for an old or subsisting 
debt. 

3. Mortgages F +Mortgagor is primarily liable to mortgagee but is 
surety as between himself and his grantee assuming the debt. 

As between the mortgagor and the mortgagee the mortgagor is primarily 
liable for the mortgage debt, but as  between the mortgagor and his grantee 
assuming the debt the mortgagor is a surety, and the note and the mort- 
gage are  not merged, and the mortgagee may sue either itz rcm by fore- 
closure or it1 po'somwn on the note against the mortgagor nnd against 
the purchaser of the equity of redemption on the contract made for the 
mortgagee's benefit. 

4. Mortgages H k-Under pleadings in this case stock redeemable upon 
payment of mortgage debt was not available as set-off. 

Where the purchaser of a n  equity of redemption assumes the mortgage 
debt in his deed and is sued by the mortgagee to recover thereon, and as  
a set-off or counterclaim the purchaser alleges ownership of certain stock 
redeemable upon payment of the mortgage debt without alleging by whom 
the stock was issued or by whom redeemable or that the mortgage debt 
had been paid: Held, upon the pleadings the purchaser is not entitled to 
set up the stock as a counterclaim in the mortgagee's action to recorer 
on the debt assumed by the purchaser of the equity of redemption. 

,1rrea1, by tlefendants, Wilson H. Lce aiid wife, Elizabeth H. Lec, 
f rom ( ' r a n m e r ,  J.,  a t  Apr i l  Term,  1932, of CRAVES. Affirmed. 

This  is a n  action brought by plaintiff to foreclose a certain mortgagc 
given i t  by C. H. Whi tehurs t  and  wife, Ada G. Whitehurst ,  and prayer  
also f o r  judgment against the Whitehursts ,  \rho gaye t h e  notes aild 
mortgage, and  Wilson H. Lee who assumed to pay  same. T h e  amount  
prayed f o r  was $949.72 a i d  interest f rom 1 J a n u a r y ,  1930, a t  514 per 
cent interest in  accordance with the  terms of the notes and mortgage. 
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(1) C. H. Wliitehurst and wifc, Ada G. Whiteliurst, on 3 May, 1923, 
borro~ved from plaintiff the sum of $1,000, and gave a mortgage on 
32.9 acres of land in  New Bern To~vnsliip, Craren Count-, So r t l i  Caro- 
lina (particularly describilig same), to secure the iudebtednesq. T h e  
indebtedness was el idenced by certain promissory notes made lq C'. 11. 
Whitehurst wherein lie promised to pay to the plaintiff or order, its 
successors or assigns, the sum of $1,000, together with iilterest tliereou 
a t  tlie rate of 514 per cent per annuln from the date of said note to  
tlie first day of July,  1925, which interest was payable on that date;  
the said note further providing that  after said date the wliole a l n o u ~ ~ t  
of said priiicipal sum remaining from time to time unpaid shall bear 
intwest a t  the rate of 51/' per cent per annuin, payab:e semiannually, 
both principal and interest being payable on an amortization plan i ~ i  
sixty-eight scmir~lulual installnlents of $32.50 each, an(] a final install- 
l i l~ i i t  of $32.42, the first installnicnt being payable on 1 January,  1926, 
and the next installmelit on 1 July ,  1926, an11 cacli wccesqirr installment 
being payable oil tlic same date of each succwtling year thereafter until 
the entire amount shall be paid. 

Tlie mortgage was recorded in the registcr of deeds office for C r n ~ c l l  
County, Sort11 Carolina, on 5 Nay,  1925, Book 263, at 1). 59;. T l i ~  
mortgage also provided that  the XThitcliursts should pa? all t a x *  
assessed and insurance premiums, and if advanced by the Lmld Bank 
"tacked" on tlie mortgage and made a part thereof. The  usual fore- 
closure clause on default was set forth in  tlic mortgage. 

(2)  B y  deed, datetl 4 Xarcll, 1926, dulj- recorded in Book 270. a t  
page 2i0,  register of deeds office for Cravcn Coulity, Xor th  Caroli i~a.  
C. 11. Whitehurst and wife, Ada G. Whitehurst, conregcd the said land 
which was mortgaged to the plaintiff to the tlcfrndant, Wilson H. Lee, 
who assumed all the terms, corenants and renditions of the loan from 
the Wliiteliursts to plaintiff, arid agreed with plaintif' and obligatrtl 
liirnself to pay the said notes secured by the mortgage and to carry 
out the terms, covenants and conditions of the loan as contained in tlie 
before mentioned notes and mortgage to tlie plaintiff. 

(3)  B y  decd, dated 23 Dece~nber, 1927, duly recorded in Book 283, 
at 11. 159, register of deeds office for Craven County, North Carolilia, 
Wilson H. Lee and wife, Elizabeth H. Lcr, conveyed the said land 
mortgaged to plaintiff to tlie defendant Dill and Cornpan;-, Incorporarctl, 
among other provisions, the said deed contained the following recital 
under the ~va r ran ty  clause : "Excepting arid subject to the indebtedness 
of approximately $950.00 due the Federal 1,and Bank c~f Columbin hy 
Ada G. Whitehurst and her husband, C. H. Wliiteliurst, dated 5 May, 
1925, recorded in Book 263, a t  page 597, office of tlie rc>gister of deeds 
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of Craren  County, which indebtedness party of the secoiid part (Dill 
and Company, Incorporated) assumes and covenants to pay off according 
to the terms of said mortgage, which amount of indebtedness is ex- 
pressly excepted from the warranty of this deed." 

Dill and Company, Incorporated. defaulted in the payment of the 
indebtedness which it corenanted and agreed to pay. The defendant 
Wilson H. Lee contended that Dill and Company, Incorporated, was 
liable as principal debtor and he was released from the assumed obliga- 
tion to plaintiff. Fo r  the reasons that  (1) the defendant, Dill and 
Company, Incorporated, as purchaser and owner of said mortgaged 
premises, paid to plaintiff, the Federal Land Bank, and plaintiff receired 
from said Dill and Company, Incorporated, the semiannual installment 
due on said loan for years 1928 and 1929, and the installment due 1 
January,  1930, but thereafter defaulted in  the payments due under the 
mortgage, a i d  the installments were in arrears for two years prior to the 
commencement of this action, during all of which time plaintiff dealt 
entirely with defendant, Dill and Company, Incorporated, concerning 
the loan and the payment due thereon and looked entirely to it for pay- 
ment of the debt and taxes. 

( 2 )  That  plaintiff wrongfully and negligently failed to gire defendant 
Wilson H. Lee prompt notice and make demand for payment of the 
semiannual installments and for the taxes assessed against said property 
and dealt with and looked solely to Dill and Company, Incorporated, and 
therefore plaintiff was guilty of laches and has no cause of action against 
him in law or equity. 

( 3 )  That  he is entitled to a set-off a d  counterclaim against plaintiff 
for wrongfully and negligently not ( a )  collecting past-due installments, 
unpaid taxes, and penalties, etc., i n  the aggregate the sum of $443, 
itemizing them. (b)  That  plaintiff wrongfully and negligently failed 
to haye a receirer appointed to take charge of the mortgaged land, collect 
the rents which were easily worth $50 each year for the years 1930 and 
1931, ancl therefore entitled to a set-off and counterclaim in the sum of 
$100. (c)  That  plaintiff wrongfully and negligently permitted Dill ancl 
Company, Incorporated, to commit waste by cutting the timber and not 
applying it on the debt, and therefore entitled to a set-off and counter- 
claim in the sum of $250. 

"9. That  at the time the loan herein referred to was made, a certifi- 
cate of stock was issued to the borrower, Ada G. Whitehurst, in the 
sum of $50, which is redeemable a t  its face value when the loan is paid 
in full, and as this defendant is advised and believes, in the erent he is  
held liable for any sum or sums due under said mortgage, the proceeds 
from the said stock d l  inure to his benefit and the said amount is  
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esl~ccially pleaded as a further offset and counterclairn against ally 
reco) crp sought by plaintiff against this answering defendant ." 

I I I  the amended anslier of Lee "3. That  the defendant Wilson H. 
h e  is I,!- n rittcn assig~lment the rightful owner and h o l d ~ ~ r  of the  certifi- 
rate of stock nientioned in paragraph 9 of defendants' a n s w r  and first 
further ansner and further defense arid i t  is averred tliat the said de- 
fentlant TVilson H. Lee will be entitled to the said stock and the proceeds 
tliat niay he derived therefrom in the event he is held liable for any 
slun or sums due under said mortgage a s  heretofore alleged." 

Tlic tlefendant Lee asks for a cross-judgment against Dill and Coin- 
pa~ iy ,  Incorporated, if judgment is recorered against them by plaintiff. 
The plaintiff demurs to defendant Wilson's answer and amended answer 
in p a r t :  "There was no duty in law, and none alleged upon plaintiff 
to make demand upon defendant for the payment of the installments 
of the note nheii due, or to give him notire of the nonpayment: hTo 
facts coilstitutirig negligence or laches are  alleged. Such negligence or 
laches, if alleged and prored, woultl not constitute a defense to plaintiff's 
right of recovery and to foreclose its mortgage. Such negligence or 
laclie.., if alleged and proled, mould not entitle defendmt to damages 
:IS a set-off or counterclainl against plaintiff; it  is nowhzre alleged that 
plaintitt' n a s  notified by defendant to bring suit or use diligence to save 
defendant harmless. I t  is nowhere alleged that  plaintiff had knowledge 
or was given notice of the cutting of timber by Dill and Company, 111- 
corporatetl. The  defendant, W. H .  Lee, having admitted the assumption 
of the debt, is not, as a matter of law, released from his liability for 
the payment thereof by failure of the plaintiff, negligent or 
otherrise, to notify defendant of its maturi ty and the failure of Dill and 
Company, Incorporated, to make payment, or the failure of Dill and 
Conipaiiy, Incorporated, to pay taxes on the mortgaged land, or to com- 
pel Dill and Company, Incorporated, to pay the installn~ents and taxes, 
or to collect rents or prereiit waste on the mortgaged land; and such 
failure of plaintiff to make demand, or gire notice, or compel payment, 
or collect rents, or prevent waste, does not constitute a valid defense to 
plaintif l"~ recorery of judgment against said defendant, Wilson H. Lee, 
ant1 does not constitute valid grounds or cause for counterclaim or set- 
off in favor of said defendant against plaintiff. The  right to the proceeds 
of the redemption of said stock does not as a matter of law entitle the 
tlrfendant, W. II. Lee, to a set-off or counterclaim against plaintiff in 
this action. Wherefore, plaintiff prays that judgment be entered as 
p r q e d  in the complaint." 

The court below, Cranmer, J., upon demurrers of plaintiff to the 
answer and amended answer of defendants. Wilson H. Lee and wife, 
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Elizabeth H. Lee, the demurrers were sustained and judgment entered 
against all the defendants, and as to them, the defendants, Wilson H. 
Lee and wife, Elizabeth H. Lee, excepts, assigns error to the judgment 
as signed and appealed to the Supreme Court. 

John A. Guion and Harry D. Reed for plainfif. 
Lawrence A. Stith and Moore & Dunn for defendants Wilson H.  Lee 

and wife, Elizabeth H .  Lee. 

CLARKSOK, J. The questions presented on this appeal : (1) f hen de- 
fendant, answering complaint for foreclosure of a mortgage, admits 
execution of note and mortgage by the original mortgagor, and purcliasc 
of land from mortgagor and assumption of the debt and mortgage by 
him, and default in payment, is his plea of subsequent conveyance by 
him to another who assumed the mortgage, and failure of the mortgagee 
to collect installments of the debt and taxes and to give him notice of 
the defaults and to prevent waste on the land a valid defense in bar of 
plaintiff's recovery of judgment against him or valid ground for a 
counterclaim? (2)  I s  defendant's allegation of ownership of stock 
certificate, redeemable on payment of the mortgage debt, sufficient to 
constitute a valid counterclaim against plaintiff, it  not being alleged 
by whom the stock was issued or by whom it is redeemable or that the 
debt has been paid?  We think that  both questions must be ans~wred  
in the negative. 

This Court i n  Rector v. Lyda, 180 N. C., at p. 578, citing numerous 
authorities, speaking to the subject, says: "The authorities thus state 
the old and the new rule. The  doctrine of equity is  that  when the 
grantee in a deed assumes the payment of the mortgage debt, he is to be 
regarded as the principal debtor, and the mortgagor occupies the posi- 
tion of a surety;  and the mortgagee is permitted to resort to the grantee 
to recover the deficiency after applying the proceeds of a sale of the 
mortgaged premises, and this by the equity rule that  the  creditor is 
entitled to the benefit of all the collateral securities which his  debtor 
has obtained to  reinforce the principal obligation, though his right is 
strictly an equitable one, and its exercise a t  law has been refused. But 
the broad doctrine has since been laid down, that  one for whose benefit 
a promise is made to another may maintain an  action upon the promise, 
though he is not a party to the agreement or privy to the consideration 
thereof; and i t  was then held in  unqualified terms that whoever has for 
a valuable consideration assumed and agreed to  pay another's debt may 
be sued directly by the creditor, and that  a mortgagee or other incun-  
brancer may maintain a personal action against a purchaser from the 
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onller of the equity of redemption v h o  has agreed with his grautor to 
aesnmc and pay off the incumbralice, if the party \\it11 uliom the agrec- 
iile~it n.as made was liimself l~eraoually liable up011 the mortgage debt. 
Slicldon 011 Subrogation (2d)  1111. 128-9, sec. S5. TTv have ill 1.eceut 
caws held that  where a contract hetncen t u o  parties 1s niaiie for the 
bellefit of a tliird, tlie latter may sue tl~creoii and r e r o ~  c8r altllougll ~ o t  
strictly a privy to the coutract." 

One of the leading cases on the subject-13aber L! .  IIcnlc, 163 S. C'., 
583, is cited. See 21 A. L. R., 411, 123, i 3 3 ;  l'arlter c. Xil lc  I., 186 
S. C'., 501; K e l l c r  z.. I'urriah, 196 3. C'., 733 ;  Green u. R l ~ u s ,  19h S .  C., 
256; Urou~n  2) .  Turner, 202 S. C'., 227. 

TTe think oil all the widenee ill this case, there n a s  no uovat1011, ex- 
press or implied. There was no substitution of a new debt or obligatioli 
for an existing one. 

I n  Urolcn u. Turner,  supm, a t  pages 229-30, the following is said:  
"The doctrine that the purchaser of an  equity of redemption assummg 
the payment of the mortgage debt is  the principal and his grantor tlw 
surety, obtains as between tliemselres and does not prec.lude tlie rnort- 
gagee froni proceeding against the mortgagor as his principal debtor, a t  
least \illen he does not assent to the agreement. So f a r  a.r tlie mortgagee 
is  interested the mortgagor is not a mere surety. T h e  11 ortgagec is not 
required first to foreclose his mortgage; he may bring suit o d y  on the 
note. Tlie fact that  the mortgagor has sold t l ~ e  equity of redernptio~i 
to n purchaser nlio assumes the iilortgage debt does not change the right 
of tlie liolder of the note to pursue the personal remedy. H e  may bring 
an  actioli i n  personam or an  action 171. rem, or he ~ i l i ~ y  pursue both 
remedies in one action. The  debt is tlie primary obligation between the 
parties and tlie note is the priiliary evidence of the debt. The execution 
of the mortgage does not merge the mortgagor's personal liability." 
From the above decision as betneen tlie defendant Lee a id the plaintiff 
the said Lee is a principal debtor and not a mere surety. I t  is different 
as between Dill aiid Company, Iiirorporated, aud Lee, in that  case Leo 
is surety. But  be that  as it may if the relationsliip of Lee was that of 
surety i t  would not avail him. 

111 Arant on Suretyship (Hornbook Series, 1931), a t  p ~ .  313 and 314, 
the following principle is laid doun :  "It is  :Aso said that  the creditor's 
illclulge~~ce tonard  the principal, so long as it takes the form of mere 
passivity, and results froni motives of mere bene~olence: is assumed to 
bc for the benefit of the surety as well as the principal and, for this 
reason, the surety's assent to forbeara im is presumed. But, if the 
creditor for a consideration promises to g i ~  e the principal a longer time 
to perform, he is considered to be acting for his o ~ v n  interest; because 
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of this, the surety's assent is not presumed, and he is, as a consequence, 
discharged. . . . I t  is generally held that the surety is liable so lollg 
as the creditor does no act that  invalidates his mortgage or lien as 
becurity. . . . The same conclusion should follow where property 
held by tlie creditor as security is lost, if the creditor breaks a promisc 
either to the principal or the surety to protect it by insuring it. The  
surety should also be discharged pro f a n f o  when the nature of property 
accepted as security is such that the preserration of its value requires 
affirmative action by the creditor." 

I n  S e a l  ?;. F r e e m a n ,  85 S. C., 11. 445-6, Rufjin, J., citing authorities, 
says: ",I creditor is not bound to a surety for active diligence against 
the principal, for it is the contract of the surety that the principal shall 
pay the debt, and it is his business therefore to see that  he does so. 
Consequently, a forbearance to sue, even if accompanied with a failure 
to inform the surety of the principal's want of punctuality, will not 
discharge the former. . . . There is no release of any security; no 
chauge in the terms of their contract; no contract to forbear for a 
stipulated time; no tender of the amounts due and refusal; nothing in 
short which could imply bad fai th on the part  of the creditor, or a 
disregard, or even indifference to the rights and interests of the sureties." 

I n  B a n k  u. H o m e s l e y ,  99 X. C., at  p. 534, citing authorities: "The 
doctrine extracted from these cases, where the creditor merely remains 
passive, doing nothing himself detrimental to the sureties, while tlie op- 
portuuity is afforded them, by paying the debt a i d  having the judginent 
assig~~etl  to a trustee, so as to place it under their control, cannot be 
i l i~oked for the relief of the sureties iii this case." 

surety is a maker (of a note) and is primarily liable for tlie pap- 
nlent of the debt, and is not entitled to notice of dishonor. Rouse  r .  
It'ooten, 140 N .  C., 557; E d w a r d s  zv. Insztrance Co.,  173 S. C., 614; 
l f o r f o n  O. TT'ilson, 175 N. C., 533. 

' 

Il 'alfers u.  Rogers ,  198 S. C., at p. 211, citing authorities: "There 
can be no doubt of the general rule that  a nonasseuting surety in a 
negotiable instrument is discharged from liability when the creditor 
makes R valid contract with the principal debtor to postpone the day 
of payment and thereby puts it beyond the power of the surety to pay 
the debt and sue the principal. But, if a t  the time the exteiision is 
granted to the principal, the creditor expressly reserves his remedies 
agailist the surety, the latter will not be discharged-this on the theory 
that  in such event the surety could pay the debt and sue the principal, 
although the creditor could not." 

We do not think that the right to the proceeds of the redemption of 
the stock as the pleadings now stand, entitles the defendant Lee to any 
set-off or counterclaim against the plaintiff. 
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W h e n  Lee assumed t h e  debt of Whi tehurs t  to  plaintiff' he  obligated to  
p a y  it .  T h e r e  was n o  novation when h e  sold to  Dil l  ant3 Company, I n -  
corporated, and  i t  assumed the  obligation. W e  can  see no such negligence 
on the  p a r t  of t h e  plaintiff, under  the  facts  a n d  circumstances of th i s  
case, as  would relieye the  defendant Lee f r o m  the  obligation h e  assumed 
when he  purchased the  land  f r o m  the  Whitehursts .  

The judgment  of the  court  below on the  demurrers  of defendant to the 
answer and  amended answer mus t  be sustained. T h e  judgment is 

Sffirmed. 

A1.F. &I. THORIPSON, TRUSTEE OF RALEIGH ROOFIXG AND CORNICE 
COMPAATP, B-~NKRUPT, v. S. R.  SHEPHERD,  J. E. STEVICK A s n  

MAMIE ALDERSON. 
(Mled 12 October, 1932.) 

1. Corporations D e--Corporation miay purchase i t s  own stock when 
transaction is open, fair  and  for  valuable consideration. 

The purchase of i ts  stock by a corporation from an officer, director and 
attorney thereof may be valid upon resolution of all ~ t s  directors and 
shareholders when done openly and fairly for a valuable consideration a t  
a time when the corporation is prosperous and the consideration therefor 
is not a prdsis t ing debt of the corporation, in this case the considera- 
tion was the lands whereon the corporate business was done and a cer- 
tain sum in cash, the transaction being without fraud o -  oppression, and 
the corporation thereafter borrowing money to supply :he cash paid as  
a part of the consideration. 

2. Sam-Receiver's request f o r  directed verdict i n  action t o  set  aside 
purchase of its stock by corporation held properly refused. 

Where, in  an action by the receiver of a corporation to set aside the 
purchase by the corporation of its own stock from a n  oflicer and director 
thereof, the evidence tends only to show that the transaction did not 
affect the rights of credibrs  and all the directors and stockholders agreed 
to it  a t  the time, that  the transaction was made with a full disclosure 
of the facts and was free from fraud and oppression and that a t  the time 
the corporation was operating a t  a large profit and continued in business 
for several years thereafter: Held, the refusal of the receiver's motion 
for a directed verdict was not error. 

3. Corporations 0 d-Transaction between corporation a n d  i t s  omcer 
is regarded with suspicion a n d  burden is  on officer to  prove fairness. 

The dealings between a corporation and its officers and directors should 
be closely scrutinized by the courts to ascertain whether the transaction 
is  free from fraud and oppression and that i t  is not prejudicial to  the 
corporation or its creditors, and the burden of proof is on the officer or 
director to show that the transaction was open, fair, and for a valuable 
consideration. 
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4. SamwC.  S., 1161 and 1179, held not applicable to the facts of this 
case. 

I11 this case a corporation purchased its own stock from an officer and 
director at  a time when the corporation was operating a t  a large profit 
and had no preexisting debts, and the stock was later reissued to its 
other stockholders, the purchase being made with the unanimous consent 
of all its directors and stockholders: Held, upon the insolvency of the 
corporation several years after the transaction, the provisions of C. S., 
1161 and 1179 are not applicable in the receiver's suit against the 
directors. 

APPEAL by plaintiffs from Decin, J., and a jury, at  March Term. 
1932, of WAKE. N O  error. 

The Raleigh Roofing and Cornice Company, was a corporation colll- 
posed of S. B. Shepherd, J. E. Stevick and Mamie Alderson, they were 
all the stockholders at  the time of the matter hereinafter referred to. 
0 n April, 1925, the following was agreed to and entered on the 
minutes of the meeting of the stockholders of said corporation: "That 
whereas the assets of the corporation, taken from the annual report 
made in February, 1925, shows the same to be over $65,000, over and 
above all its liabilities, and that the accumulative capital of the com- 
pany is in excess of the amount necessary to carry on the business of the 
company and to maintain its credit, and the stockholders have agreed on 
the proposition submitted by Mr. Shepherd: Therefore, be i t  resolved 
that the said be, and the same is hereby accepted, that the 
officers of the company are directed to pay to the said S. B. Shepherd 
the sum of $4,000 in cash and to make deed to the real estate lying on 
Davie and Gale streets in the city of Raleigh in exchange for his entire 
holdings of stock in  the said company, the same amounting to 30 shares; 
and they further authorize the lease of said building from the said 
Shepherd upon the terms outlined in his offer." 

At the time this resolution was passed, Shepherd was vice-president, 
director and attorney for the corporation, and held a majority of the 
stock. Stevick was president, and Miss Alderson was secretary and 
treasurer, the capital stock being $5,000 at  that time a t  a par value of 
$100 and consisted of fifty shares. Of the capital stock of fifty shares, 
S.  B. Shepherd owned 30, Stevick 19, and Miss Alderson 1. 

The testimony of Miss Alderson was substantially as follows: "That 
she was secretary and treasurer and bookkeeper, and that she kept the 
minutes of the corporation, and that every year since i t  was organized 
back in  1910 or 1911, that since that  time Mr. Shepherd has been a 
stockholder and director, and that  the business was prosperous and 
made money, and that the dividends were paid out of the earnings of the 
corporation, which amounted to in  many yems as much as 60 per cent, 
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legally paid out of the earnings of the company, according to stateniel~ts 
aud that  from the earnings of the companv real estate wa.; purcliasecl 
and buildings erected thereon a t  a cost to the corporatioil of qomr 
$13,000, but nhich  a t  the time were vo r th  something li1S.e $30,000, and 
71 hich was agreed to by Mr. Stevick, and X r .  Shepherd and Xisq .lldcr- 
son; that  Mr. Stevick, v h o  was prrsident and the active man ill the 
corporation, directing its operations, was engaged in the roofing i\l~tl 
cornice business in the city of Raleigh, mid ~vorking up011 I)uildiilf;s, 
that X r .  Shepherd x-ns drawing a considerable anloun, of cliridentls, 
that X r .  Stcvick deemed it \\ise to have this stock transferred to t h t  
company for such use as he desired to make, and eliminate X r .  Sliephertl 
so that  the earnings of the company would go into the t rcawry,  or to 
~ r h o m  the transfer of stock might thereafter be made and that the 
suggestion came from Mr. Shephwd to make arraugen ents by nh i rh  
X r .  Stcrick's intcrest i n  the company might be extended, and thereup011 
Mr.  Shepherd made a proposition, ~vhich  was agreed to isy Nr. Sterick 
arid Miss Alderson, and that  i t  was drawn up, and a t  a meeting of the 
stockholders and directors sale made of this real estale paying hi111 
$4,000 additional. 

The  stock purchase of S. B. Shepherd was reissued, 1 6  &arc5 to 
Stevick, 1 2  to his son, and two to Miss Alderson. Thereafter the cor- 
poration borrowed $4,000 to pay Shepherd. The  pla ntiff contends 
that  par t  of this has not been paid. Thereafter the business co~nrnencecl 
to decline and in  a few years it had to be placed in bankruptcy-on 
10 December, 1929. 

The  court below gave the contentions in part as fo l lom:  "The de- 
fendant contends that  the subsequent course of the corporatiou should 
not be considered by you in valuation of the stock at the time that this 
transaction was made, and which turned out to be made a t  a time when 
business was a t  a high and prosperous grade, that  he  was drawing a 
large dividend, and that  the other stockholders wanted t2 get him out, 
and that  he made this proposition which they accepted, and a t  that 
time i t  was f a i r  and open, and was a t  that  time an  adequate considera- 
tion, and that  business declined afterwards, and that  i t  turned out to be 
a bad investment, and that  at the time it was a fa i r  and adequate con- 
sideration, and tha t  thir ty shares of stock representing 60 per cent of 
the total amount of the assets of the  corporation, was a fair considera- 
tion for the conveyance of the real estate, and the payment of the money, 
and he contends that  it was fair, open and abore board in all respects, 
and no suggestion that  he overreached his associates, and that  no act of 
fraud was practiced, but contends that  i t  was an adequate consideration, 
and he contends that  it was fa i r  and adequate at the time. i t  was made, 
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and the plaintiff contends that i t  was not fa i r  and adequate, the plaintiff 
contends that he occupied a dominant position, the burden being on him 
to show that  it was a fa i r  and adequate consideration, and the plaintiff 
contends that  the evidence should not warrant you in  finding that  it 
was for an  adequate consideration, that  the transfer of these shares 
was not no r th  anything near what Mr.  Shepherd got from the cor- 
poration in  real estate and cash. This is a question for you. Take the 
issue and coiisider it and aiiswer without regard to anything else except 
the evidence and rules of law laid down to you for your guidance. Upon 
your further request for information, I charge you that  you are to be 
tlie sole judges of tlie evidence and the only matter for you to consider 
is  the matter of the sufficiency of the consideration a t  the time of the 
transaction and what happened thereafter is of no concern to you. The 
matter i s  entirely a matter of fact for your consideration and you will 
haye to determine for yourselves." 

The  follo~ving judgment was rendered by the court below: "This 
cause comes on to be heard and is heard before Honorable W. A. Devin, 
judge, and a jury, a t  the above stated term of court, whereupon the 
court subniitted to the jury an issue as  follows: 'Was the conyeyance of 
the property described in paragraphs Nos. 6 and 12 of the complaint, by 
the Raleigh Roofing and Cornice Company to the defendant S.  Brown 
Shepherd, openly and fairly made and for an adequate consideration?' 
The jury answered the issue 'Yes.' 

I t  is iio~v, therefore, upon motion of Ruark  6: Ruark and Charles U. 
Harris ,  attorneys for defendant, S. B. Shepherd, ordered, adjudged and 
decreed that  the deed from Raleigh Roofing and Cornice Company, to 
S .  B. Shepherd referred to in the complaint, which said deed is dated 
2 Nag., 1025, and was filed for registration a t  1 2  o'clock noon, on 8th day 
of May, 1925, and is recorded in the office of the register of deeds of 
Wake County, i n  Book 460, page 532, was arid it constitutes in all re- 
spccts a valid conveyance from Raleigh Roofing and Cornice Company, 
to S. B. Shepherd of the lands and premises referred to and described ill 
said deed and in the complaint in this action, and that  the plaintiff is not 
entitled to any relief by reason of any of the matters and things alleged 
in the complaint. I t  is further ordered, adjudged and decreed that  
defendant, S. B .  Shepherd, go without day and recover of the plaintiff 
and the sureties on plaintiff's prosecution bond the costs to be taxed 
by the clerk of this court. W. 3. DEVIS, Judge Presiding." 

The plaintiff excepted to the judgment as signed and made numerous 
other exceptions and assignments of error, and appealed to the Supreme 
Court. 
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J .  C'. L i t f l e  and Bi-iggs CC W e s t  for p l a i ~  f i f .  
R u a r k  LE' Rziark for d e f e n d a u f .  

CLARIX~K-, J. We think the mail1 exceptiou and assig ilnent of error 
111adc by plaintiff and cleterminati~e of this controrersy: Did the court 
below err  in refusing plaintiff's motion for a directed verdict at tlie 
(,lose of all the evidence? W e  camlot so hold. 

I n  Irlill v. L u m b e r  C'o., 113 N.  C., at  p. 176, we find: "&"either call 
there be ally doubt that the capital stock and property of the corporation, 
in case of its insolvency, constitute a fund, first for the satisfaction of its 
creditors, and next for the shareholders." 

The principle is thus stated in W a l l  v. Rothrocli ,  171 N.  C., at  p. 391: 
"There is no doubt that  a board of directors, unless restricted by charter, 
may borrow money for the present weds of the corporation, and au- 
thorize certain directors to endorse the notes and secure them by niort- 
gage on the corporate property, if done in good faith. . . . There is 
~ ~ o t h i n g  to hinder a director from loaning money and taking liens on 
the corporate property to secure him. I f  he can do that, he can lend 
his credit by cndorsing its paper in order to obtain needed cash, and 
qecure liimsclf upon tlie corporation's property. Such transactioiis a re  
looked upon with suspicion, and strict proof of their bona fides is re- 
quired . . . but the directors, occupying a fiduciarjr relation, are 
not permitted to secure theniselres against pwc.xisfing l ic~bi l i t ies  o f  f h e  
corporat ion u p o n  11'7tich f h e y  are already b o u ~ c l ,  or for m l m e y  t h e y  m a y  
ha1.e already l o a n ~ d ,  w h e n  t h e  corporation is in  declining circumstances 
urzd ~ e r g i n g  on insolvetzcy. (Italics ours.) They cannot be permitted to 
take adrantage of their intimate knowledge of the corpol-ation's affairs 
for tlicir OTW benefit a t  the expense of the gelieral creditors." P o w e r  
( ' 0 .  1 ' .  J f i l l  Co., 154 x. C., 76;  Pender  v.  S p e i g h f ,  15!) K. C., 612; 
Gilmore I ? .  Smuthers ,  167 N. C., 444; Drug  C'o. v. D r u g  Po., 173 N .  C., 
:it p. 508; R e d r y i n g  Co.  v. Gur ley ,  107 S. C., a t  p. 6 1 ;  S h u f o r d  1.. 

Brozi%n, 201 N .  C., at  p. 24. , 

I t  nil1 be noted that tlie rice is whe~ i  the transaction affects pree'zist- 
ittg l iabi l i f i rs .  111 the present action when the matter complained of 
was consummated, there were no preGxisting l iabil i t i~s.  T i e  $4,000 note 
was made subsequelit. 

Tliornpson on Corporatioils, Supplement, 1931, part see. 3683, at p. 
610: "It is not illegal for a corporation to retire its stock if it  has 
sufficient surplus so that the rights of its crctlitors d l  not be adversely 
affected." K. C. Code, 1931 (Michie), C. S., 1161, 1179. See Pender's 
case, supra .  

The matter germane to this action is  succinctly stated, citing many 
decisions, in Tlionipson on Corporations, s u p m ,  part  see. 4081, p. 638: 
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"A purchase of its own stock by a corporation must be free from fraud 
and must not prejudice the rights of creditors. . . . Generally the 
propriety and desirability of a purchase by a corporation of its stock 
should be determined by its directors rather than by the courts." 

The purchase must be free from fraud. On  this aspect, the issue sub- 
mitted was as  follows: "Was the conveyance of the property described 
in paragraphs Nos. 6 and 12 of the complaint, by the RaIeigh Roofing 
and Cornice Company to the defendant, S. Brown Shepherd, openly 
and fairly made, and for an  adequate consideration?" To which thp 
jury responded in  the affirmative-Yes. 

I n  Hospital v. iWcholson, 189 N.  C., at  p. 49, citing numerous au- 
thorities, speaking to the subject, i t  is said:  '(When an  officer or director 
of a corporation purchases or leases its property, the transaction i s  
yoidable, not void, and mill be sustained only when openly and fairly 
made for an  adequate consideration. The presumption is against the 
~ a l i d i t y  of such contract and when it is attacked the purchaser or lessee 
must show that  it is fa i r  and free from oppression, imposition, and 
actual or constructive fraud. Firmly established in  our jurisdiction is 
the doctrine that  a person occupying a place of trust should not put 
himself in a position in which self-interest conflicts with any duty 
he owes to those for whom he acts; and as a general rule he  will not be 
permitted to make a profit by purchasing or leasing the property of 
those toward whom he occupies a fiduciary relation without affirmatively 
showing full disclosure and fa i r  dealing. Upon this principle it is held 
that a director who exercises a controlline: influence over codirectors can- 

L. 

not defend a purchase by him of corporate property on the ground that  
his action was approved by them." Mfg. Co. c. Bell ,  193 N. C., 367; 
Cofton Mills E .  Knitting Co., 194 N. C., 80;  ,410rris v. Y .  & B. Corp., 
198 N.  C., a t  p. 713. 

The  court below charged the jury in the very language of the Hospital 
case, supra. The  court below further charged the jury : "No corporation 
has the right to reduce its capital stock except in the manner prescribed 
by the statute, and there is no evidence that in the transaction of April, 
192.5, this was done or attempted to be done. Capital stock may be de- 
creased by the purchase of shares for retirement a t  not above par. Un- 
less restrained by some provision of the charter, a corporation may pur- 
chase its own stock for sale or proper disposition of the  same. Now the 
action here is for  the purpose of declaring void and illegal the transfer 
of the property of the corporation to an  officer of the corporation upon 
the ground that i t  was not fair, open and for a fa i r  and adequate con- 
sideration. . . . I f  you find that  i t  was made openly, without con- 
cealment, and with full knowledge of the facts by the parties concerned, 
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fully disclosed, fair ly and without taint of oppress io~~,  coercion, ini- 
proper or undue influence, or undue advantage, in good fai th and free 
from actual or constructive fraud, for a f a i r  consideration, not neces- 
sarily the exact consideration to a nicety, but a f a i r  and adequate con- 
sideration, for  the conveyance was paid, and that i t  was openly and fairly 
rnade, if you find these are the facts by the greater weight of the evi- 
dence, ans~vcr the issue Yes, otherwise No." 

We do not think C. S., 1161 or 1179, N. (1. Code, 1931, (Michie), ap- 
plicable to the facts in this case, but the principle is well settled as 
stated in Ellington v. Supply C'o., 196 N. C., a t  p. 789: "Corporations 
are artificial beings and are organized to do business in  :iccordance with 
the statutory provisions of the law on the subject. The powers, rights, 
duties, and liabilities are fixed by statute and they are creatures of the 
law. Every one dealing with a corporation does so with the express 
or implied liriiitations imposed by statute.'' 

I t  seems from the record that  all the stockholders-the three-were 
satisfied, they were the ones most vitally interested. The jury found 
there was no fraud,  after a charge by the court below in which 11-e find 
no error. The  corporation had been in  existence since I. August, 1910, 
i t  purchased Shepherd's stock in April, 1925, continued to function for 
years after until the business deflation of recent years, and on 10 De- 
cember, 1929, it became bankrupt. There w ) r e  no preiixisting debts. I n  
lam we find 

No error. 
- 

STATE r. WALLAC'E 13. DAVIS, LUKE LEA A K D  LUKE LEA, JR. 

(Filed 19 October, 1932.) 

1 .  Criminal Law J f-Superior Court may hear motion for new trial 
for newly discovered evidence after ammnntnce of jutl,gnent. 

In order to make sure that no man shall be deprived of life, liberty 
or property but by the law of the land, the Superior Court has jurisdic- 
tion to hear and determine in its discretion a motion for a new trial for 
newly discovered evidence a t  the next succeeding tern1 of court after 
affirmance of the judgment by the Supreme Court. 

2. Same--After affirmance of judgment motion for nem trial may not 
be made for errors during trial or for jury bias or attaint. 

An application for a new trial a t  the next succeedmg term of the 
Suwrior Court after affirmance of the judgment by the Supreme Court 
has not been sanctioned by our decisions, on the grourds of prejudice, 
misconduct or attaint of jury or for any matter occurring during the 
trial, or for the purpose of delay, and the Superior Court has no jurisdic- 
tion to hear the motion for errors committed on the hearing, such matters 
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being esclusively for the Supreme Court in its appellate or supervisory 
jurisdiction after adjournment of the trial term, and the Superior Court 
being without jurisdiction to hear appeals from another Superior Court 
or from the Supreme Court. 

Criminal Law K f-Superior Court may not  stay execution pending 
application for  new tr ia l  f o r  newly discovered evidence. 

There is no authority under our decisions for an order by a judge of 
the Superior Court a t  chambers staying execution, pro f o r m ,  in criminal 
cases pending the hearing of an application for a new trial for newly 
discovered evidence. 

Criminal Law J d-After affirmance of judgment by Supreme Court 
motion for  new t r ia l  f o r  newly discovered evidence should be scruti- 
nized. 

An application for a new trial for newly discovered evidence after the 
Supreme Court has affirmed the judgment is a motion after trial, and 
the motion should be scrutinized and allowed with caution and only for 
the purpose of preventing probable or manifest injustice, and it  is in- 
cumbent on the defendant to overcome the presumption that the verdict 
is correct and he must make i t  appear that he has newly discovered evi- 
dence which was not procurable by him a t  the trial in the exercise of due 
diligence, and the newly discovered evidence must be more than merely 
cumulative or contradictory. 

Criminal Law L +-No appeal lies f rom discretionary determination 
of motion for  new trial. 

S o  appeal will lie from the discretionary determination of a motion 
for a new trial for newly discovered evidence made a t  the next succeeding 
term of the Superior Court after affirmance of the judgment by the 
Supreme Court. 

Criminal Law L c-Attempted appeal f rom discretionary order  which 
is  final may be disregnrdcd i n  t h e  Superior Court. 

An attempted appeal from a discretionary ruling, which is final and 
not subject to appellate review, may be disregarded in the Superior Court. 

ADAMS and CLARKSOX, JJ., concurring in result. 

NOTIOX by the  S ta te  to  docket and  dismiss appeal.  
At the July-August  Special Cr imina l  Term, 1931, Buncombe Superior  

Court,  the  defendants i n  t h e  above entitled cause were tried upon indict- 
ments  charging then1 wi th  conspiracy and  r iolat ions of the  banking 
laws, which resulted i n  convictions and sentences. F r o m  these, the  de- 
fendants  appealed to  t h e  Supreme Court .  T h e  judgments were affirmed 
i n  a n  opinion filed 15 J u n e ,  1932. S. v. Lea, ante, 13. 

Immediately thereafter,  and  before the opinion was certified dow11, 
a summary  motion was made  to review t h e  record and  to reconsider the  
opinion, which was denied 29 June .  S, v. Lea, ante, 35. I t  was sug- 
gested i n  this  motion that ,  if granted another  t r ia l ,  the  defendants could 
refute  the State's case, but,  i n  reply, i t  x i s  said t h a t  a defendant, who 
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speculates on the chances of a verdict by remaining silent a t  the trial and 
offerr no evidence, will not, simply for this reason, be permitted to 
change his mind after losing, and thus seek to retrieve his supposed 
error by opportunity of another hearing. 

A11 ez parte application mas then made to  Hon. P .  A. McElroy, 
resident judge of the Nineteenth Judicial District, on 5 July,  1932, to 
stay the execution of the judgments pending the hearing of a motion to 
be lodged a t  the next succeeding term of Buncombe Superior Court for 
a ilen- tr ial  on the grounds of alleged errors committed on the hearing, 
~iewly discovered evidence, and jury bias or prejudice. Upon the allcga- 
tions of the petition, and apparently without notice to thc solicitor, stay 
of esrcution was granted in accordance with the defendartts' request. 

Britfly, the grounds upon which the motion for a new trial was 
1odgc.d at the  Ju ly  Term, 1932, are as follows: 

First. That  a t  least four of the jurors mere biased and prejudiced 
against the defendants by reason of which they were denicd their eonsti- 
tutional right to a fa i r  and impartial trial. 

Second. That  tlie officer i n  charge of the jury was hostile to the de- 
fclidni~ts, especially the defendant Davis, mhich nlilitatec against tllcrn 
on the trial. 

Third. That  the jurors were allowed to receive visitors, read news- 
p a p ( r ~ ,  and converse with outsiders, both in Asheville and while on a 
t r ip  to their holnes in Haywood County, to the prejudice of the de- 
fendants. 

Fourth.  That  a fa i r  and impartial jury vould not be selected froin 
H n ~ n o o d  County on account of the local prejudice in said county 
against the defendants. 

F i f th .  That  newly discovered evidence has come to t i e  defendants, 
~vliich, if they had known and offered a t  the trial, would probably ha re  
changed the result. 

I n  support of the alleged newly discovered evidence the defendants 
off(wd the affidavits of E. 1'. Charlet, TV. C'. Walkup, 7V. S.  Coursey 
and Rogers Caldwell, which said affidavits, however, only purported to 
lw ill csplanation or contradiction of the State's evidence. 

Ah answer to the motion was filed by the solicitor i n  whicll it is 
specifically averred : 

First. That  the allegations of bias and prejudice on tlie part  of jurors 
arc untrue and denied. 

On the other hand, i t  is alleged, on information and belief, that  one 
Honnrd  Dye, agent of the defendant, Luke Lea, during and after the 
trial, Tvns and has continuously been active in Haywood County trying 
to secure affidarits from the jurors and others attacking the rerdict. It 
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is  further alleged, on information and belief coming to the solicitor 
since the trial, that, during the trial, an effort was made to bribe one 
of the jurors on behalf of the defendants; and that  money has since 
been offered to some of the jurors by agents of the defendant, Luke Lea, 
to induce them to impeach their verdict. 

Second. Tha t  the alleged hostility of the officer in charge of the jury 
is untrue and denied. 

Third. That  the allegation of misconduct on the par t  of the jury is 
untrue and denied. 

Fourth.  Tha t  the allegation of local prejudice against the defendai~ts 
in Haywood County is untrue and denied. 

Fif th.  That  the so-called newly discovered evidence, which a t  most 
is only contradictory of the evidence offered by the State on the heariag, 
purports to come (1)  from E. P. Charlet, one of the defendants, who 
sat for many weeks throughout the trial, and is associated with the de- 
fendant, Luke Lea, in Tennessee, ( 2 )  from Rogers Cald~vell, also of 
Tennessee and closely associated with the said Lea, (3 )  from W. C. 
Walkup of Nashville, Tennessee, available a t  all times during the trial 
ancl who actually did converse with the defendant Davis about his  
defense, and (4 ) - f rom W. S. Coursey, a witness for the State, subject 
to cross-gxamination and who was cross-examined by the defendants 
on the trial. 

I t  is further alleged that, greatly to  the surprise of the prosecution, 
the witness W. S .  Coursey, who proposes to oblige the defendants by 
changing his testimony, or adding thereto, has, since the trial of the 
cause, moved to the State of Tennessee and is now in the employ of the 
defendant, Luke Lea. 

Hon. John H. Clement, who presided at the Ju ly  Term, 1932, Bun- 
combe Superior Court, found the facts against the defendants, and, in his 
discretion, overruled their motion for a new trial, from which they g a w  
notice of appeal. 

Attorney-General  B r u m m i f t  ancl Ass is tant  , 4 t tomey-Gene~a l  Seair~ell  
for t h e  S t a t e .  

R. R. R'il l iams for respondent ,  Wal lace  B. Davis .  
Clyde R. H o e y  and  L. E. G w i n n  for respondents,  Luke L e u  and Lz1X.e 

Lea,  Jr. 

STACY, C. J. A few simple observations will make clear the right of 
the State to docket and dismiss the attempted appeal in this case. 

1. I n  the first place, it should be remembered that  the object of a trial 
is  to ascertain the truth and to do justly. Both parties are privileged 
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to present their evidence a t  tlie hearing. This  is their opportunity to 
make the t ru th  appear, and, if not seized, it may be lost. Every litigant 
is  entitled, as a matter of right, to one trial, but not necmsarily to tuo .  
Pico c. C o h n ,  91 Cal., 129, 13  L. R. A, 336. 

IXowever, to make sure that  no man sliall be deprived of his life, 
liberty or property but by the law of tlie land, and to safeguard against 
fallibility, not every case has bcen limited to a single da<y in court, nor 
every party to one "bite a t  the cherry." I t  is  better to be right than to 
worqllip blindly a t  tlie shrine of form. "Tliere always has been and 
always will be," to quote a distinguished member of tlie bar, "an irre- 
coiicilable coiiflict between him wlio wants to get there right and him 
who wants to get there quick." T h e  rightites and the quiclrites xi11 never 
agree. The  golden mean or the n t e d i u m  a u r e u m  of Virgil, xhe re  the 
rights of litigants may be preserred without becoining ci~taiigled in the 
net of forin, is the quest of the courts. 

2. W e  have held that, as a dernier  ressort,  in certain cases, upon 
proper showing, application for new tr ial  oil the grouni of newly dis- 
c-ovcred e\ idence may be made in the Superior Court a t  the next succeed- 
ing term followirig affirniance of judgment on appeal. S v. Casey,  201 
S. C., 620, 161 S.  E. ,  81; Allen v. Gooding.  174 N. C., 271, 93 S. E. ,  
740. See, also, concurring opinioii in S. u. JacXson, 199 N. C.. 321, 
154 S .  E., 402. 

Tliere is nothing new about this procedure. I t  was inroked in  Black ' s  
tasc  (IS98), 111 K. U., 303, 16 S. E., 413, a c'ivil action, :md in Sfarnes '  
case (ISST), 97 -\'. C., 423, 2 S. E., 447, a c r i n h a l  prosecution, forty 
and forty-five years ago respectively. Al striking illustraliorl of its xis-  
do111 may be seen in S. 2'. Shipmatt, post, 323. The nutliority is not 
questioiled in cixil actions, arid tlie courts are empowered by C. S., 4644 
to '(grant new trials in criminal cases when the clefel tlant is found 
guilty, under tlic same rules and regulations ns in c i ~ i l  cases." 

I t  has been thought that, wliile relentless i11 their efforts to right the 
urongs of others, a f o r t i o n  tlie courts should be slow to abnegate their 
functions, or to dcclnre tlie poner of tlie judiciary exliausted, vlieri 
c~alled upon to riglit an alleged n rong inflicted by the in: cliiiiery of the 
Ian itself ill the administration of justice. I t  may not be amiss to ob- 
serrc, lion ever, that "such applications are rc~garded nith suspicion and 
csami~ied with caution, the applicant being required to rebut the pre- 
surriptioii that  tlie vcrdict is correct and that he has 1101 exercised due 
diligence in preparing for trial." 14  A. & E. Enc.  P1. and Pr. ,  790; 
l ' u m c r  v. Davis ,  132 N. C., 187, 43 S. E. ,  637. 

Indeed, it n a s  said in Carson v. Del l inge~,  90 S. C., 226, speakil~g of 
the former practice ~ ~ l i e i i  a n e v  trial, as liert. sought, could he liacl 0111y 
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by intervention of a court of equity, such relief "was afforded with 
reluctance and in  a narrow range of cases, as in case of fraud ( P o x e l l  v.  
lTrafson,  41 N .  C., 94))  or wliere the new evidence is such as in effect 
to destroy the adversary proof ( I I o u s t o n  v. S m i t h ,  ibid. ,  264), or wliere 
a false nitness, known to be such by the party for whom he testifies, with- 
out means of contradiction a t  the trial, and the witness has been prose- 
cuted for perjury or has escaped beyond the process of law. D?/che v. 
P a t t o n ,  43 S. C., 295, and S. c., 56 N .  C., 332." 

3. W e  ha re  not held that  such application may be made as a matter 
of course, or for purposes of delay. C a m o n  v. Dell inger ,  supra .  I t  is not 
to challenge the regular it^ of the procedure on the original hearing or to 
question the correctness of the judgment. S. 1:. S h i p m a n ,  supra.  I t  
is addressed to the discretion of the court, and there remitted for final 
detern~ination. S.  v ,  X o o r e ,  202 N .  C., 841; S. v. Gri , f in ,  202 N .  C., 
517, 163 S. E., 457; S. v.  .JIorris, 109 N. C., 820, 13  S. E., 877. 

4. We have not held that  such application may be made, either in a 
civil action or a criminal prosecution, where 110 new evidence has been 
discol ered, or due diligence has not been exercised in preparing for 
trial. S. v. Casey ,  s u p r a ;  S. v. L e a ,  an te ,  35. 

5. We haye not held that  application for new trial may be made a t  
such term by motioil in the cause for alleged jury defect, bias or 
l)rejudice, or for ally matter occurring during the trial. S. v. D a c i s ,  
p \ f ,  327: $4'. 1 , .  ( ' aoey ,  supra ;  S. r .  L c c y ,  187 S. C., 581, 122 S. E., 
3SG: S. 1 % .  L T p t o n ,  170 S. C., 769, 85 S. E., 328; S. c. Di.akeford,  162 
S .  C'.. 667; S. 7 % .  Lipscomli ,  134 S. C., 689; A l [ 1 t r d ~ ~ 7 i  2;. R. R., 150 
S .  ('.. 131, 7 1  S. E., 887; 8. 1 , .  T a r t ,  199 S. C., 699, 155 S. E., 609; 
S'. 1 % .  Ltrrulielf ,  03 S. C'., 618; Carson  T .  D ~ l l i ~ g e ~ ,  s n p u .  

6. V e  hare  not held that  application for new trial may be made at 
such term by motion in the cause for alleged jury attaint or misconduct. 
X c C o y  c. Jus t i ce ,  199 N .  C., 602, 155 S. E., 452; 8. c., 196 S. C., 553, 
146 S. E., 214; S. v. P e r r y ,  121 N .  C., 533, 27 S. E. ,  997; S. v. Tilgh- 
 an, 33 S. C., 513. S o r  has it been thought that  a defendant in whose 
behalf such attaint was sought or effected ~ o u l d  i p so  f a c f o  be entitled 
to another hearing. The  suggestion is s u i  generis.  

7 .  R e  have liot held that application for new trial may be made a t  
such term by motion in the cause for errors committed on the hearing. 
The court would be without authority or jurisdiction to entertain the 
application on any such ground. S. c. D a c i s ,  pos t ,  327. S o  appeal lies 
from one Superior Court to another, or from this Court to thc Superior 
Court. 1T'cllons el. L a s s ~ f ~ r ,  200 K. C., 474, 1.37 S. E., 43-1.; l ' o l w r  C O .  1 % .  

P c a c u t k ,  197 S. C.. 735, 150 S. E., 510; B r o a c l h ~ r m f  r .  D ~ a i n u g e  Corn- 
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missioners, 195 N .  C., 439, 142 S. E. ,  477; Phillips v. I!ay,  190 N. C., 
152, 129 S. E., 177; D o c k e y  v. Fairbanks, 172 R. C., 529, 90 S. E., 501; 
May 2). Lumber Co., 119 N. C., 96, 25 S. E., 721; Henry 1 ) .  liillinrd, 
120 N. C., 479, 27 S. E., 130;  Roulhac v.  Brown, 87 X. C.. 1 ;  iV. 1 % .  

Evans, 74 N .  C., 324. 
8. We have not held that  a judge of the Superior Court a t  chambers 

may grant  stay of execution pro forma in criminal cases pending the 
hearing of such application. S. v. Daeis, post 327; R. c. Cascy, supra. 

9. W e  have held that  such application is a motion after trial, and may 
be resorted to only to prevent a probable or manifest injustice slid 
wrong. Alexander v. Cedar Works,  177 N .  C., 536, 98 S. E., 780. 

10. We have held that  such application may be entertained only after 
careful scrutiny, and then cautiously, under somewhat stringent rules, 
to prevent the endless mischief which a different course ~ rou ld  urndoubt- 
edly produce. 8. v. Casey, supra; Chrisco z.. Y o w ,  153 S. C., 434, 69 
S. E., 422; S. v. Turner,  143 N .  C., 641, 57 S. E. ,  158. 

13. We have held that  on the hearing of such application both counsel 
and litigants are  presumed to  have been properly advised in preparing 
for trial, and this presumption is not to be lightly over thro~in  or re- 
butted. S.  v.  Lea, anfe ,  35; Johnson v. R. R.,  163 N .  C.. 431, 79 S. E., 
690. I f  i t  should appear that  the newly discovered evidmce, "by ordi- 
nary diligence, could h a m  been discovered and used 2 t the hearing, 
or was in possession of the counsel or agent of the part:," the applica- 
tion will be denied. Naf thews  v. Joyce, 85 N .  C., 258. 

12. Wc  have held that  no appeal lies to this Court f ~ o n i  the  discre- 
tioiiary determination of such application. 8. v. Illoore, 202 N. C., 841; 
8. v. Grifin,  202 PI'. C., 517, 163 S.  E., 457; 8. v.  C O X ,  !!O2 S. C., 378, 
162 S. E., 907; S, v. Lambert, 93 N .  C., 618; Carson v. D~~l l i nger ,  ~zr l ) i  a ;  
l iolmes v. Godwin, 69 N .  C., 467. 

Speaking generally to the subject as far  back as T7est 1 % .  C'oopcr 
(1873), 68 K. C., 131, Reade, J., delivering the o p i n i o ~ ~  of the Court, 
said:  "There seems to be an  impression that there m a  be an appeal 
from every nlotion for a new t r ia l ;  and the fact is overlooked that it 
must 'involve a matter of law or legal inference,' and not a illere mat tw 
of discretion. This will illustrate : Plaintiff recovers of defendant 
$1,000. Defendant files affidavit that since the tr ial  he ha% tliscoverecl 
that he can prove the debt has been paid. H i s  Honor i aps :  '1 he l i c~e  
your affidavit, and I grant a new trial,' or 'I do not btlieve i t ,  and 1 
refuse a new trial.' This is  a matter of discrc>tion and no appeal lies." 

13. We h a ~ e  also held that  an  attempted appeal from a discretionary 
rulillg, which is final and not subject to appellate review, may he disre- 
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garded in the Superior Court. Goodman v. Goodman, 201 N. C., 794, 
161 S. E., 688; Goodman z'. Goodman, 201 N .  C., 808, 161 S. E., 686; 
Likas z'. Lackey, 186 N .  C., 398, 119 S. E., 763. 

Applying the principles gleaned from the foregoing epitome of what 
has been, and what has not been, held in connection with an  application 
of this kind, to the one brought under review by the State's motion, i t  
appears on the face of the record that  the attempted appeal is without 
merit, and the motion to docket and dismiss is well advised. Rule 17. 

Seedless to say the court was without authority to  hear the defendants 
in their assault upon the validity of the trial. ( P a r .  7, supra.) 

"Kewly discovered evidence," in the sense this phrase is used in con- 
nection with an  application such as the present one, means something 
more than a mere appellation or characterization. 8. v. Casey, supra; 
8. v. Leu, ante, 38. I t  is not alleged that  the State's witness, W. S. 
Coursey, committed perjury, as was the case in  Peagram v. King,  9 
X. C., 605, and the evidence alleged to have been lately discovered by 
the defendants falls f a r  short of the necessary requirements. I t  is  agreed 
by all the writers on the subject that  a new tr ial  for newly discovered 
evidence should be granted "with the utmost caution and only i n  a 
clear case," lest the courts should thereby encourage negligence or min- 
ister to the litigious passions of men. The defendants in the instant 
case are persons of education and intelligence. They are represented by 
eminent counsel. The  presumption of proper advice and due preparation 
for trial has not been rebutted. Indeed, if the defendants were as 
diligent before trial as they have been since, nothing was overlooked. 

The suggestion 'that a new tr ial  should be granted the defendants be- 
cause it appears an  effort to bribe the jury in their behalf failed of 
its purpose has a t  least the merit of novelty, and is without precedent 
in this jurisdiction. I t  is likewise unavailing on a motion of this kind. 
8. L). Ducis, p s f ,  327. I t  is unthinkable that  the State should want to 
bribe the jury against itself, and it is a non sequitur that  a new tr ial  
must be ordered unless the defendant is shown to be connected with the 
offer of the bribe made in his behalf. Such a holding might put it i n  
the power of nllies, friendly to the defendant, to upset every trial. Per-  
haps the burden would be on the defendant to exculpate himself from 
any participation or implication, i t  having been undertaken in his behalf, 
but, however this may be, the defendants are  in no position to complain 
at the action of the court in this respect, or any other, and they have 
been deprived of no rights to which they were entitled, by the State's 
motion to docket and dismiss the attempted appeal. 

Motion allowed. 
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Anavs,  J., concurring in result: When tlie opinion in S. v. C'asey 
was delivered (201 X. C., 620) I was unable to agree wi ta  the majority 
of the Court. I differed from them not only on the question of policy, 
hut 011 sercrnl of their conclusions of law. W l d e  nly -onrictions on 
these questions are positive and in fact deepened by resi l ts  which are 
observable in the new procedure, I am reminded of the sentiment es- 
pressed b~ Chief J u s t i c e  H o l m s  in one of his  opinions: "When a ques- 
tion has been decided by the Court, I think it proper, as a rule, that a 
dissenting judge, howerer strong his conrictions may be sliould there- 
after accept the law from the majority and leave the remedy to the 
Legislature if that  body sees fit to intrrfere." Plant 11. ll'oods, I T 6  
Mass., 504. 

I have coiirurrecl in later decisions which hold thal the question 
ulietller a new trial shall be granted for newly discoreled eridence is 
addressed to the discretion of the court, which when exercised is not 
subject to review on appeal. S. a.  Grifi?l,  203 PIT. C., 517 ; 8. U .  L I I ~ ~ ~ ~ ,  
206 N. C., 841. 

Judge C'lenier~t denied the defendauts' niotion as a nic tter of discre- 
tion. 1 therefore concur in saying that tlie appeal should be docketed 
mid dismissed. 

C r ~ n ~ s o s ,  J., concurring in result: I concur in the result of the 
opinion of thc ('hief Justice, but I feel it  my duty to state tliat I wrote 
a dissenting opinion in the case of S. v. C'asey, 201 N. C , 620. I n  tliat 
dissenting opinion tlie authorities quoted were, i11 my clpinion, to the 
effect that  the majority opinion was contrary to the lcng established 
course and practice of this Court in criminal matters. I n  closing the 
clissentii~g opinion, I said : "Tliis is a new departure, without preccdcnt, 
provides for dclax and fraught with possibilities of untold eril.  Orderly 
gorernn~cnt is the very foundation of our cirilization. Moh ~ io lencc  
for ally crinic. is ahhorrcnt, t l ic~cforc i t  is c~~~cunibent  to l i a ~ c ~  sl~ectly 
trials 'nncl right and justice adniinistcred ~vitllout sale, drwial or tlclng.' 
Co~~st i tu t ion  of Sor t l i  Carolina, Art. I, see. 25. ,lpplicxtio~is for new 
t r i d s  on newly discorerccl eTidcnce arc not farorccl by the c20urts and 
are subjectcvl to tlic closest scrutiny to prevent as f a r  a.; possible fraud 
and imposition, nliich defeated parties mag be tcrnptcd to practice." 

I think that  since writing the above wliat has occurred in the pro- 
cedure in criminal cases in the Sta te  has demonstrated tllc danger of 
renioring the ancient landmarks. The  procedure has, as was predicted, 
opened the door to the untold erils. 
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STATE v. THOMAS H. SHIPhIAN, J. H. PICKELSIMER, C. R. JIcSEELT, 
RALPH FISHER AND JOSEPH S. SILVERSTEES. 

(Filed 19 October, 1932.) 

1. Criminnl Law L e-Appeal from order denying motion for new trial 
after affirmance of judgment by Supreme Court will be dismissed. 

Under the facts of this case this appeal from an order of the Superior 
Court de~iyiug a motion for a new trial after affirmance of the judgment 
by the Supreme Court is without merit and is dismissed. 

2. Criminal Law J f-Superior Court has no jurisdiction to hear niotion 
for new trial for error in judgment affirmed by Supreme Court. 

After the Supreme Court has affirmed a judgment in a criminal action 
the Superior Court is without authority to hear a motion made a t  the 
nest succeeding term for a new trial for errors in the judgment, the 
Supreme Court alone having authority to correct such errors either in its 
appellate or superrisory jurisdiction. 

3. Criminal Law L e-Supreme Court will correct patent error in judg- 
ment regardless of how case comes before it. 

Upon conviction of criminal conspiracy the defendants may be fined or 
imprisoned, but not both, and where through inadvertence the judgment 
of the Superior Court imposes both fine and imprisonment, the error 
nil1 be corrected in the Supreme Court either in its appellate or super- 
visory jurisdiction, regardless of how the case is brought before the Court, 
and although tlie defendants are not entitled to a new trial, the judgment 
\\i l l  be vacated aiid tlie caw remanded to tlie Superior Court nit11 direc- 
tion that proper judgment be entered, and for the purpose of correcting 
kueh error the Supreme Court will exercise its supervisory jurisdiction 
on a motion to docket and dismiss an appeal from an order of the Su- 
perior Court den~iri:, application for a new trial after affirmance of the 
judgment by the Supreme Court, the motion to dismiss being treated as  
a return of n writ of certzorari. 

NOTIOX by S ta te  to  docket and  dismiss or to dismiss appeal,  the 
t ranscript  of the case having been sent u p  and  docketed, 8 October, 
1932, a t  t h e  instance of the  solicitor of tlie district as TI as his r ight .  
C'a7~szcell v.  Tal ley ,  192 K. C., 37, 133 S. E., 151. 

A t  the  August  Special Cr imina l  Term,  1931, T r a n s y l ~ a i i i n  Superior  
Court,  the defcndalits i n  the abore entitled cause were tried upon indict- 
ments charging tllem with conspiracy and  misapplication i n  violation 
of the banking laws, which resulted i n  conrictions and judgments. F r o m  
these, tlie defendants appealed to t h e  Supreme Court.  T h e  judgments 
lvere affirmed as  to fire of t h e  defendants i n  a n  opinion filed 6 Apri l ,  
1932, reported i n  202 N. C., 518, 163  S. E., 657. 

A t  the next succeeding te rm of T r a n s y l m n i a  Superior  Court,  J u l y -  
August Term, 1932, follon-ing affirmance of the judgments on nppeal, 
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the defendants, Thos. H. Shipmaii, J. H. Pickelsimer, 12. R. McSeely 
and Ralph Fisher, made application to Hoii. Walter E. Moore, judge 
presidi~ig, for new trials on the grounds of (1 )  a1leg;ed miscoiiduct 
of jurors; (2 )  iiewly discovered evidence, and ( 3 )  errors in the original 
judgments. 

The  original judgment imposed on each of the said defendants, on 
the charge of conspiracy, was a fine of $5,000 and irllprisorlment in tlie 
State's prison of not less than  2 nor more than 5 years. 

PITo further judgment was imposed upon the defendant, Thos. 13. S h i p  
man ;  prayer for judgment was continued as against he defendants, 
J. H .  Pickelsimer and C. R. McXcely, on the charge of ~nisapplication; 
and an  order was entered disbarring the defendant, Ralglh Fisher, from 
practicing law in Korth Carolina. 

The defendant, J. S. Silrersteen, appears not to l ia r?  joined in tllc 
application for a new trial. The  judgment imposed upon him n a s  
fiue of $5,000 and the costs of the action, which presumably has beell 
satisfied. 

H i s  Honor denied the application of the four defendants on thc fir-t 
and second grounds, and held that  he was without authority to eilter- 
tairi the motion on the third ground, or for errors ill t h ~  original judg- 
ments, from nllich rulings the said defendaiits ga l e  11otic.e of appeal. 

A f f o m e y - G e n e r a l  Rrunzmi t f  and Assistant S f forney-Generu l  S'ealccll 
for the State .  

Johnson,  Smathers  d Rollins for  Thos.  H .  S h i p m a n .  
Jones tC. 1Va1d and Louis H a m l i n  for J .  11. I'ickelsiwer, C'. I?. X c -  

S e e l y  and R a l p h  Fisher. 

STALY, C. J .  The  appeal in so far  as it challenges the rulings of 
Judge Moore is without merit, and the motion to docket and dismiss or 
to disniiss is well founded. S. z.. Lea,  ante, 316. The  application was 
properly denied, a i d  his Honor was correct in h o l d i ~ ~ g  that  he n a s  
without authority or jurisdiction to entertain tlie petition on the ground 
of alleged errors in the original judgments. S o  appeal lies from one 
Superior Court to anotlicr, or from this Court to  the Superior Court. 
8. 2'. Lea, supra. After the a d j o u r n m e ~ ~ t  of the tr ial  twin, this Court 
aloile may order the correction of such errors, either in its appellate or 
supcrrisory jurisdiction, depending upon how the case is presented. 

I t  appears on the face of the record now before us that  the judgments 
imposed upon the four defendants, Thos. 11. Shipmaii, J. H. Pickel- 
simer, C. R. McNeely and Ralph Fisher, on the chargt of conspiracy, 
are illegal or erroneous (S. 1 . .  W a l f e r s ,  97 r\'. C., 489, 2 S. E., 339;  S 
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R. C. L., 237)) in that, in each instance, both fine and imprisonment 
were imposed, whereas, for such offense, it  is permissible to impose either 
fine or imprisonment, but not both (8. v .  Ritter, 199 K. C., 116, 154 
S. E., 62), hence it becomes our duty to take cognizance of the mat ter ;  
and this irrespective of how the  case is brought before us, whether by 
appeal, habeas corpus, certiorari, or motion to docket and dismiss ap- 
peal. S. v. Sattcrwhite, 182 N. C., 892, 109 S. E., 862; S. v. Beasley, 
196 N .  C., 797, 147 S. E., 301. 

While no error was committed on the hearing of the application from 
which the present appeal is sought to be taken, nevertheless, it may be 
regarded in the nature of a return to writ of cerfiorari, if need be, such 
as was issued in S .  v. Walters, supra, and in S .  v. Lawrence, 81 K. C., 
522. The  record is before us and the error is apparent. B y  inadvertence 
on the part of the solicitor, the judge and counsel for defendauts, the 
incorrectness of the judgments was overlooked when they were first im- 
posed, and the matter was not called to our attention on the original 
appeal. T h e  result is one of clear oversight or  inadvertence on all hands. 

The defendants, however, are not entitled to a new trial. The  verdict 
stands. The fact that judgment of both fine arid imprisonment was im- 
posed, when only one i s  authorized, is not ground for a new trial, but 
such judgment will be vacated and the cause to this extent remanded 
with direction that  a lawful sentence be imposed. S. v. Cherry, 154 
N. C., 624, 70 S. E., 294; 8. v. Black, 150 N .  C., 866, 64 S. E., 778; 
S. v. Crowell, 116 N. C., 1052, 21 S. E., 502; S. v.  ilusfiiz, 121 S. C., 
620, 28 S. E., 361. 

The  judgments against the four defendants, Thos. H. Shipman, J. H. 
Pickelsimer, C. R. McNeely and Ralph Fisher, on their conrictions for 
conspiracy, will be set aside and the cause to this extent remanded for 
lawful sentences on these convictions. I n  no other respect will the p o -  
ceedings now be disturbed. 

~ r r o r  and remanded. 

STATE v. WALLACE B. DAVIS. 

(Filed 19 October, 1932.) 

1. Criminal Law J f-After afflrmance of conviction Superior Court may 
not hear motion for new trial for jury bias or errors at hearing. 

After the Supreme Court has affirmed the judgment against the de- 
fendant in a criminal action, the Superior Court is without authority to 
hear a motion a t  the next succeeding term for a new trial on the grounds 
of jury bias, prejudice or attaint, or for errors committed on the hearing. 
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2. Criminal Law I< f-Superior Court may not stay exwution pending 
application for new trial after affirmance of conrictior~. 

An i~gplication for a stay of execution pending the henring of a motion 
for a new trial for bias, prejudice, or attaint of jury or for errors corn- 
mitted during tlie triol, made after the Suprcmc Court lias affirmed the 
jutlcmcnt of conviction, is improvidently granted. 

X o r ~ o s  by S t a t e  to docket and  dismiss appcal.  
A t  the Apr i l  Special Terrii, 1031, B u ~ i c o r ~ ~ b e  Super101 Court ,  the de- 

fendant  i11 t h e  above entitled cause xvas tried upon  a n  int l ic tmel~t  charg- 
ing h i m  TI it11 violations of tlie hankiiig l a v s ,  ~ v h i c l ~  resulted i n  c o i i ~ i r -  
tion ai~cl sentence. T h e  defendant :~ppenlecl to t h e  Supreme Court.  T h e  
judgmai t  TI:I\ affirmed i n  ail opinion filed 15  J u n e ,  1932, reported, 
ante, 47. 

Iiniiicdi:ttely thereafter,  ai~cl before tlie op1iiior1 n as ccxrtified cloni~,  a 
~ u i i m a r y  iilotiosl xvas iliacle to rexien the record aild to reco~lsiclcr the  
opinion, x ~ h i c h  n a s  tlcnietl 29 J u n e  011 authori ty  of hi. L. .  Len, a d c ,  35. 

,\pplicatioii n as t l m i  made to H o n .  1'. A l c E l r o ~ ,  r (  sident judge of 
the S i ~ l c t e e i i t h  Jud ic ia l  Dibtrict, on 5 J u l l .  1932, to s tay tlie esecutioii 
of the judgilieslt p c ~ ~ d i i ~ g  the l iearmg of n rilotioii to b ?  lodged a t  the 
nest  succeedi l~g term of Buuconibe Supcrior  C'ourt fo r  a ne\r  t r i a l  oil 
the  grou~icl of nllegetl j u r y  bin$, prejudice aild iii~scolit uct. LTpon the  
:lllcg:~tioiis of tlie petitioil, and  apparent ly witliout notice to the solicitor, 
s t ay  of csccutioii n:rs granted in  accord:~llce n i t h  the defci~tlant 's 
reqlle>t. 

z \ t  the  J u l y  Term,  1932, the app1ic:ltion for  new t r ia l  \\xs based upon 
tlit. follov i11g allegatious : 

Fi rs t .  Tl iat  se\ era1 of tlie jurors  nc2w Ijiascd aiid 1111 judiced agai~lbt  
the tlc~feiid:~i~t.  

Scco~id .  T h a t  the  offict~r i n  charge of t h e  j u r y  n as  llostile to the cle- 
fcnclaiit, nliicll 1liilit:ited agaillst liim on t h e  t r ia l .  

Th i rd .  T h a t  t h e  t r ia l  judge g a r e  coutraclictorg ilrstructioni to the 
jury, a ~ i t l  counsel f o r  the tlefeiidailt n a s  i i l a t l ~ e r t c l ~ t l y  111isleil bc,cnu>e 
of :ti1 iii.t~uctioii girell  a f te r  the argurrrrilt liatl closed. 

Ilo11. J o l i ~ l  11. Cleriicnt, nl lo  presided a t  the J u l y  'Ternl, 1932, Bull- 
conihe Superior  Court ,  fouild the  facts  a g a i m t  the  dcfcnc ant ,  and,  i11 11ii 
tli.crctio~l, oxerrulcd his motioii fo r  a new trial,  f r o m  u11ic.h the tlefel~d- 
:111t ng:lin ga7 e ilotice of appeal.  
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STACY, C. J. The motion to docket and dismiss the attempted appeal 
is allowed on authority of 8. v. L e a ,  an te ,  316. 

The court was without authority to entertain the application oil the 
grounds alleged. The stay of execution was iniproridently granted, and 
the application might well have been dismissed 011 motion of the 
solicitor. 

Motion allowed. 

STATE v. J. JIBCK RHODES. 

(Filed 19 October, 1932.) 

C14minal Law J d-Held: defendant failed to show sufficient g~ounds 
for granting of motion for a new trial aft* afflrnmnce of judgment. 

In this case: Held, the defendant failed as to those matters w i t l h  
the jurisdiction of the Superior Court, to make a sufficient sl~ouing 011 
his motion for a new trial a t  the nest succeeding term after nffirniaiict' 
of the judgment by the Supreme Court, and his appeal from the order 
of the Superior Court denying his motion is dismissed. 

NOTIOX by Sta te  to docket and dismiss or dismiss appeal, the tran- 
script of the case having been sent up  and docketed 4 October, 1932, a t  
the instarice of the solicitor of tlie district as n.as his riglit. S. L., &hip- 
man, an te ,  325. 

- i t  the March Term, 1931, Henderson Superior Court, the defendant 
in the abow entitled cause was tried upon an indictment charging him 
with violations of the banking lans,  which resulted in conrictions and 
senteiices. From these, the defendant appealed to the Supre~ne  Court. 
The judgments were affirmed in an opinion filed 8 January ,  1932, re- 
ported ill 202 S. C., 101, 161 S. E., 722. 

At  the next succeeding term of Henderson Superior Court following 
affirma~lce of the judgnlents on appeal, the defendant made application 
to Hon. John H. Clement, judge presiding, for a new tr ial  on the 
grounds of (1) alleged disqualification of jurors, (2)  newly discovered 
evidence, and (3 )  errors committed on the hearing. 

After hearing the application, his Honor denied the same ill his dis- 
cretion, from which ruling the defendant again gave notice of appeal. 

Attorney-General  Brummitt a n d  A s s i s f a n t  A f f o m e y - G e n e m i  Seawel l  
f o ~  t h e  S t a t e .  

Shipman d d r l e d g e  and  R. L. 1T' lz i t~r l i~e  for de fendan t .  

STACY, C. J. The showing made upon the allegations of tlie petition, 
of which Judge Clement could take cognizance or had a u t h o ~ i t y  to hear, 
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was not such a s  to call  f o r  a favorable  exercise of the court's jur isdict io~i  
o r  to invoke its a id  i n  behalf of t h e  defendant. T h e  petition was properly 
denied. 

T h e  motion to docket a n d  dismiss or dismiss the appeal  will be al lo~\-eJ  
on  authori ty  of S. a. Lea, ante, 316. 

Motion allowed. 

A. 0. KEWBERRY ET AL. V. MEADOWS FERTILIZER COMPANY, DAVI. 
SON CHEMICAL COMPANY, AND C .  WILBUR MILLER. 

(Filed 19 October, 1932.) 

1. Garnishment D +Upon payment of debt  o r  delivery of property t o  
defendant t h e  garnishee may be liable t o  t h e  plaintiff. 

After a writ of garnishment is served on the garnishee i t  is his duty 
to retain possession of the property or or the debt attached or to deliver 
the property or pay the debt to the officer serving the writ, and the 
garnishee delivers the property to the owner or pays the debt to his 
creditor a t  his peril and may be held liable to the plaintiff therefor upon 
his recovery of judgment against the defendant. 

8. dt tachment  A c-All property i n  this  S ta te  owned by nonresident de- 
fendant  is subject t o  at tachment  i n  action under  C. S., 798. 

Under our statute all property in this State, real or personal, tangible 
or intangible, owned by a nonresident defendant in an action to recorer 
on any of the causes of action included within C. S., i98, is liable to 
attachment. C. S., 816. 

3. Attachment E &Plaintiff has lien on  property possc?ssed o r  levied 
on  under  at tachment  where s ta tu te  has been complied with. 

Where the officer has served a writ of attachment by taking into his 
lwssession tangible personal property or by collecting debts due the de- 
fendant under orders of court, or by levying on the re,ll estate of the 
defendant, and has complied with the applicable provisions of the statute, 
the plaintiff has a lien on such property which is  enforceable against all 
subsequent purchasers from the defendant. C. S., 807. 

4. Garnishment 1) &So lien at taches to any  specific prclperty upon at- 
tachment of intangible property i n  hands of th i rd  person. 

Where a warrant of attachment and mrit of garnishmrmt is served on 
a corporation or debtor to attach shares of stock in the c80ryoration or a 
debt due the defendant, such third person shall be summoned a s  garni- 
shee, C. S., 819, but no lien attaches to any specific prope1.t~ of the garni- 
shee until the issuance of execution on the judgment and proceedings to 
enforce such execution. 

3. Garnishment E c-Where garnishee h a s  paid debt t o  defendant court 
may not  order  defendant t o  re tu rn  sum t o  court's jurisdiction. 

The service of a writ of garnishment on debts due the defendant or 
shares of stocli owned by him does not create a lien on any specific prop- 
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erty in the hands of the garnishee, and where the garnishee has paid 
the debt to the defendant after the service of the writ, the court may not 
order that the defendant return such sum to the jurisdiction of the court. 

6. Same--Court may order garnishee not to m a k e  further payments to 
defendant pending final deterraination of action. 

Where the court has found that the garnishee has paid part of the debt 
attached to the defendant after the service of the writ of garnishment 
and that there remains a part of the debt attached still due the defend- 
ant, the court may enjoin the garnishee from making further payments 
to the defendant until the final determination of the action. C. S., 843; 
but the defendant and the garnishee may move that the plaintiff's bond 
be increased to fully protect them against loss resulting from the in- 
junction. 

APPEAL by defendants and certain garnishees from Frizzelle,  J., at  
Chambers in Snow Hill, N. C., on 13 August, 1932. Modified and 
affirmed. 

This action was begun by summons issued on 30 June.  1931, and 
thereafter duly served on the defendants. Plaintiffs prayed judgment 
on the causes of action alleged in the complaint that  they recover of the 
defendants the sum of $1,500,000, as damages for breach of contract, 
and wrongful conversion of personal property. Defendants by answers 
duly filed, denied the allegations of the complaint which constitute the 
causes of action on which plaintiffs prayed judgment, and prayed judg- 
ment that  the action be dismissed. The action has not been tried on the 
issues raised by the pleadings. 

The  defendant, Davison Chemical Company, is a corporation, with its 
principal place of business in the city of Baltimore, in the State of 
Maryland. The said defendant is a nonresident of this State. The 
garnishees, Meadows Fertilizer Company and Eastern Cotton Oil Com- 
pany, are corporations organized under the laws of the State of North 
Carolina. They are  both residents of this State. 

I n  attachment and garnishment proceedings instituted in this action 
by the plaintiffs a t  the date of the summons, the indebtedness of the 
Meadows Fertilizer Company in the  sum of $366,103.80, and the in- 
debtedness of the Eastern Cotton Oil Company in  a sum not exceeding 
$1,500,000, to the nonresident defendant, Davison Chemical Company, 
was attached and levied on by notices served on said garnishees pursuant 
to the order made in the action and dated 8 August, 1931. Thereafter 
the action was heard by the Honorable J. Pau l  Frizzelle, resident judge 
of the F i f th  Judicial District, a t  Chambers in Snow Hill,  Xorth Caro- 
lina, on 13  August, 1932, when and where an  order was made in the 
action as follows : 
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"This cause coniiiig on to be heard, and being heard by his Honor, 
J. Pau l  Frizzelle, upon motion of plaintiffs, after notice, as appears 111 

tlle recorcl, returnable at Snow Hill,  North C a r o l i ~ ~ a ,  on 2. July,  1932. 
mid after continuance on motion of counsel for defendants until 6 July,  
a t  S~ionr Hill,  nhen and n.l~ere tlle Xeadons  Fertilizer Company, de- 
fenclant and garnishee, the Easter11 Cotton Oil Company, garnishee, nut1 
the defe~idalits, Davison Cllernical Conipal~y anel C. Wilbur Miller, each, 
appeared tlirough counsel, and upon answer, filed to said motion, evi- 
dence was heard by the court, and from such eridence the court fii~cls 
the following facts : 
I. Tliat oil 30 June,  1931, this action n a s  instituted, arid that  cou- 

current n it11 the issumice of summons, writs of attachment were issued 
:gainst the Davison C'liemical Company, a lionresident corporation, 
and tlie snit1 writs were duly served upon the Meadows E'ertilizer Coin- 
pany a i d  upoil tlie Eastern Cotton Oil Company, Korth Carolina cor- 
porntions, a i d  that  publication of tlie na r r an t  of attachltlent and sum- 
molls r e r e  duly made ill accordailcr u i t h  the statute, and in accordance 
wit11 the order of the Superior Court of C r i t ~ e n  County. 

2. That  in addition to the writs of attachment, there also issued orders 
and notices of garnis2l1nelit, the same heiiig duly served upon the 
Illeatlows Fcrtilizer Conipauy and upon the Xastern Coi ton Oil Co111- 
pany. 

3. That  upon the return (lay of said notices and orders of garnish- 
ment, neither the Meadon s Fertilizer Coilipaiiy, nor the Eastern Cotton 
Oil Coinpany appeared, and that, thereupon, the clerk of the Superior 
Court of Craren  County entered conditional judgments as provided by 
statute against said garnishees, and in  favor of the pllintiffs. That  
tliercafter, tlie Neadoms Fertilizer Company, garnishee, appeared a i~t l  
inoved to vacate said conditional judgment, and discloscd under oath 
its i~idebtctlness to Davison Chemical Company in the u m  of $366,- 
103.50, a d  further disclosed that  3,494 sharps of its capital stock mere 
outstailding on its books in the name of the I>:~rison Chem~cal  Company, 
and further tlisclosetl that one share of its capital stock w:is outstanding 
on its books in the nanle of C. Wilbur hlillt$r, being all of its capital 
stock except five shares. 

-1. Tliat the Eastern Cottoll Oil Conipany, gar~lishee, appeared and 
moved to laca te  said conditional judgment, and discloscd under oath 
its iliclebtedness to Darison Chemical Company in the sunl of $2,550,- 
659.21, and furtlier disclosed that  13,303 aliarcs of its capital stock werc 
ou t s t a~~d ing  on its books in the name of the Davison Chemical Com- 
pany, ""1 one share in the name of C. Wilbur Miller, b2ing all of its 
capital stock except shares. 
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5 .  That  it further appeared that  the indebtedness due from the re- 
spective g'arnishees was by open account, and by custom was payable 
in December, 1931. 

6. That  thereupon the clerk of the Superior Court of Craven County 
entered an order modifying the conditional judgments theretofore en- 
tered, and decreed a lien in favor of the plaintiffs and against the garni- 
shees on the amount of money due from said garnishees to the defend- 
ant, Davison Chemical Company, and upon the capital stock in the 
respective corporations outstanding in the names of the Davison Chemi- 
cal Company and C. Wilbur Niller. 

7 .  That ill June,  1932, the plaiiitiffs liere infornied that the respectiw 
garnishees had paid to the Davison Chemical Company all their collec- 
tions which were applied by the Davison Chemical Company, with the 
consent and direction of said garnishees, upon the indebtedness owing to 
the Davison Chemical Company a t  the time of the levy of said writ of 
attachment and garnishment. That  upon the hearing of this cause on 6 
July, the plaintiffs caused the books of the Meadows Fertilizer Com- 
pany, and of the Eastern Cotton Oil Company to be produced by sub- 
pens, and said books disclosed that  subsequent to the levy of said 
attachments and writs of garnishment, the Eastern Cotton Oil Company 
had paid to the Davison Chemical Company, or for its account, ap- 
plicable to said indebtedness, tho sum of $749,960.52, and that  the 
hleadou-s Fertilizer Co~npany  had, since the levy of said writ of attach- 
ment and garnishment, paid to the Davison Chemical Company, or for 
its account, the sum of $134,579.48, which said amounts are over and 
above the repayment of advances made to the said garnishees by the 
Davison Chemical Company, and purchases since the levy of said 
attachmeuts. That  E. F. C. Xetz is  the nominal presidelit of the Nead- 
o w  Fertilizer Conipany, and has One share of its capital stock, ant1 
that J. T. Champion, is the nominal president of the Eastern Cotton 
Oil Company, and has one share of iti capital stock, which said share 
was transferred to each as  qualifying stock by the defendant, Davison 
Chemical Company, and for which no consideration passed from the 
said Metz and the said Champion. Tha t  the remainder of the officers 
and directors of the respective garnishees are the nominees, employees, 
directors or officers of the Davison Chemical Company, with the excep- 
tion of one director of the Eastern Cotton Oil Company, and that  a 
majority of such officers are residents of Baltimore, Maryland, where 
most of the directors' meetings of said respective garnishees are  held, 
and that by order of the directors so nominated by the Davison Chemical 
Company, a t  meetings, which it appears were not attended by the said 
Metz or the said Champion, rules were prescribed by which all funds 
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received by the Meadows Fertilizer Company and the Eastern Cotton 
Oil Company from their customers should be deposited in a bank ac- 
count designated *4ccount No. 1, subject only to check drawn by the 
officers of said respective corporations resident in Baltinore, who were 
the officers, servants, agents or employees of the Davison Chemical Com- 
pany. That since October, 1931, all payments made to Davison Chemical 
Company by the Meadows Fertilizer Company and by t 1e Eastern Cot- 
ton Oil Company were made by checks drawn in Baltimore in the office 
of the Davison Chemical Company by the said nonresident officers of the 
respective garnishees. 

8. That the Meadows Fertilizer Company is seized of a fertilizer 
plant and one or two farms in Craven County. That the Eastern Cotton 
Oil Company is seized of five fertilizer plants in five ,levera1 counties 
in North Carolina, and some scattered farms. That the Meadows Ferti- 
lizer Company is now unable to pay, and the Eastern Cotton Oil Com- 
pany is now unable to pay, the remainder of the respecti~re debts due the 
Davison Chemical Company. 

9. That the Davison Chemical Company is heavily indebted to a 
group of banks, which said indebtedness has been existent for a number 
of years, and which it has been unable to pay. During the current year 
it paid on said debt only approximately the same amount of money that 
i t  took from the Meadows Fertilizer Company and the Eastern Cotton 
Oil Company, subsequent to the service of the writs of attachment and 
garnishment, but that there still remains due said banks many million 
dollars, which i t  is unable to pay. 

10. That the Davison Chemical Company, in addition to the debt 
to its bank creditors, is endorser or guarantor upon (he bonds of a 
corporation known as the Silical Gel Corporation to the amount of 
$1,700,000, which said bonds mature on 1 October, 1932, and that the 
Silical Gel Corporation will be unable to pay said bonds at  maturity, 
and that said Silical Gel Corporation has heretofore been wholly de- 
pendent upon the Davison Chemical Company for its fir ancial support. 

11. That on or about 1 October, 1931, upon the suggestion of the group 
of creditor banks of the Davison Chemical Company, the said defendant 
elected to its board of directors representatives of said bank creditors, 
and of the bond holders of the Silical Gel Corporation, including the 
appointment of Henry Triede as executive vice-president, which office 
he continues to hold, by which such bank creditors dominate the acts 
and policies of the Davison Chemical Company. 

12. That the Eastern Cotton Oil Company and the Meadows Fertilizer 
Company are each wholly controlled subsidiaries of the Davison Chem- 
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ical Company, and that their acts and policies are determined by the 
officers, ageiits, serrauts and employees of the Darison Chemical Com- 
pany. 

13. That  uliless the Davison Chemical Company is required to restore 
to tlie jurisdiction of this court, the funds taken by it from the respec- 
t i l e  garnishees since the levy of said writs of attachment and garnish- 
ment, any recovery that plaintiffs obtain in this action may be wholly 
l o ~ t  to them. 

Upon the foregoing findings of fact, and upon all the evidence, the 
court concludes, and thereupon i t  is adjudged and decreed : 

1. That  the Davison Chemical Company shall immediately return to 
the jurisdiction of this court the sum of $885,540, so wrongfully taken, 
had and received from Meadows Fertilizer Company and Eastern Cot- 
ton Oil Company, garnishees, since the levy of said writs of attachment 
and notices and orders of garnishment issued by this court. 

2. That  said money shall be paid into the hands of D. L. Ward, who 
is hereby appointed the officer of this court, for the following purposes: 

( a )  To demand, sue for, collect, receive and take into his possession 
the sums so ordered to be paid by the Darison Chemical Company, 
amounting to $885,540. 

( b )  To institute suit or suits, or actions a t  law or in equity, in his 
own name as receiver of this court, or in the name of plaintiffs, in this 
action, in the jurisdiction of this court, or in any foreign jurisdiction. 

(c)  T o  safely hold the funds so collected by him pending the further 
orders of this court. 

3. The said D. L. Ward, as officer and appointee of this court, shall 
give a bond in the sum of $5,000 for the faithful performance of the 
duties hereby imposed upon him. He shall immediately report to the 
court any and all sums received or collected by him in order that  the 
court may, in its discretion, require such further and additional bond, 
and for tlie further purpose that the court may direct the deposits and 
iiirestments of said funds. 

4. That  the plaintiffs have and recover of the Meadows Fertilizer 
Company, as garnishee, the sum of $366,103.80, to be discharged upon 
payment by the Darison Chemical Company of the amount of any 
recovery decreed against the Darison Chemical Company in this action. 

5 .  That  the plaintiffs have and recover of the Eastern Cotton Oil 
Company, as garnishee, the sum of $1,500,000, to be discharged upon 
the payment by the Davison Chemical Company of the amount of any 
recovery decreed against the Davison Chemical Company in its action. 

6. That  the Meadows Fertilizer Company, as garnishee, and the 
Eastern Cotton Oil Company, as garnishee, are hereby restrained and 
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enjoined from making any further payments to the Davison Chemical 
Company on the amounts due the Davison Chemical Conlpany a t  the 
time of the institution of this action, and until its final determinatiol~. 
hut this provision shall not be construed to prevent said Eastern Cotton 
Oil Company and said Neadows Fertilizer Company from purcllasing 
from the Davison Chemical Company, or receiving zdvances in the 
ordinary conduct of its business, and to pay therefor c~ut of their col- 
lcctions made in  the ordinary course of their husinrss. 

7. That  the sums paid by the Davison Chemical Company into the 
hands of D. I;. Ward  shall be credited pro tanfo to the (lischarge of the 
lien decreed against Meadows Fertilizer Company and Eastern Cotton 
Oil Company, garnishees. 
8. Tha t  upon the receipt of said funds by the said D. L. Ward from 

the Davison Chemical Company, upon his demand or by suit, the plain- 
tiffs herein shall execute a good and sufficient bond, to  be a p p r o ~ e d  by 
the clerk of the Superior Court of Craven County, in tlie sum of 
$50,000, conditioned to pay to tlie Rfeadows Fertilizer Company, as 
garnishee, and the Eastern Cotton Oil Company, as garnishee, any and 
all damages, which the court may decree that said Mes doms Fertilizer 
Cornpany and/or said Eastern Cotton Oil Company, as garnishees, may 
have sustained by reason of the entry of this order. 

This 13  August, 1032. 
J. PAEL FRIZZELLE, Resident Judge, cfc." 

The defendants and the garnislires duly cwcptccl to the forrgoiiig 
order, and appealed therefrom to the Suprcnie Court. 

TV. B. R. Guion, Ernest ,TI. Green and R. E. Wlzifehurst for plainflffs. 
L. I .  Moore and Keitnetk C .  Royal1 for defendanfs. 

CONNOR, J. On a n  appeal by defendants from a judgment in this 
action a t  September Term, 1932, of the Superior Court of Craven 
County, overruling their demurrer to the complaint filed by the plain- 
tiffs, on the grounds stated in said demurrer, tlie judgment was affirmed. 
Sewberry v. Fertilizer Co., 202 N.  C., 416, 163 S.  E., 116. I t  was held 
by this Court that  the  allegations of the complaint are sufficient to show 
a series of transactions, the result of a general scheme, participated in 
by the defendants, and resulting in damages to the plaintiffs, which they 
are entitled to recover of the defendants, jointly and severally. The  
judgment was affirmed on the authority of 'I'rusf Co. v. Peirce, 195 
k. C., 717, 143 S. E., 524. 

On this appeal, the defendant, Davison Chemical Company, and the 
garnishees, Xeadows Fertilizer Company and Eastem Cotton Oil Com- 
pany, contend that  there is error in the order of Judge Frizzelle, entered 
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in this action, a t  Chambers in  Snow Hill,  North Carolina, on 13 Au- 
gust, 1932, (1)  for that  by said order the defendant, Davis011 Chemical 
Company is required to return to the jurisdiction of the Superior Court 
of Craven County, the sum of $889,540, this amount being the sunl 
which was paid to said defendant by the garnishees on their respective 
indebtedness to said defendant, after such indebtedness had been at- 
tached and levied upon by the notices served on the garnishees pursuant 
to the order i n  this action dated 8 August, 1931; and (2)  for that  by 
said order the said garnishees are restrained and enjoined from makiilg 
further payments on their respective indebtedness to the defendant, 
Davison Chemical Company, until the final determination of the action. 

S o  question is raised on this appeal as  to the liability of tlie gariii- 
shees to the plaintiffs i n  the event that  plaintiffs recover judgment in 
this action against the defendant, Davison Chemical Company. That  
question is settled by an authoritative decision of this Court. I11 l '1ndel l  
v. JT'a11, 44 N. C., 4, it  was held that  payment made by a garnisliee to 
his creditor, the defeildant in an  attachment and garnishment proceed- 
ing, after tlie service of the writ of garnishment, did not relieve tlie 
garnishee of liability to the plaintiff in the action in which the writ of 
garnishment was issued. I11 such case, the payment is made by tlic 
garnishee a t  his peril, for it is the duty of a garnishee to retain posses- 
sion of the property or of the debt attached, or to deliver the property 
or pay the debt to the officer who has served the writ of gari~islinieilt 0x1 

him. I f  pending the garnishment proceeding, the garnishee cleli~ers the 
property to the ovner, or pays the debt to his creditor, he does SO at 
his own risk, and is not relieved of liability to the plaintiff in the pro- 
ceeding upon his recovery of judgment against the defendant, 1 S  C. J., 
261. 

The first contention on this appeal presents the question as to whether 
the plaintiffs had a lien on the money which the garnishees paid to the 
defendant, after the service of the writ of garnishment. I f  plaintiffs had 
no lien on this money, a t  the time it was paid to the defendant by the 
garnishees, this contention must be sustained; otherwise, there is  no 
error in the order by wl~icli the defendant, Davison Chemical Company, 
is  required to return the money which it received from the garnishees, 
as voluntary payments on their indebtedness to  the said defendant. 

B y  express statutory provision, all property in this State, whetl~er 
real or personal, tangible or intangible, owned by a nonresident defend- 
ant in an action to recover on any of the causes of action included within 
the provisions of C. S., 798, is  liable to  attachment. C. S., 816. 

The officer to whom the warrant of attachment is directed and de- 
livered is required to seize and take into his possession the tangible 
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personal property of the defendant, or so much as is necessary, and he 
is liable for the care and custody of such property as if i t  had been seized 
under execution. H e  shall levy on the real estate of the defendant as 
prescribed for executions. H e  shall make and return with tlie warrant 
an  inrentory of the property seized or levied on, and subject to the 
direction of the court, he shall collect all debts owing to the defendant, 
and take such legal proceedings in his own name or in that  of the defend- 
ant, as  a re  necessary for that  purpose. C. S., 807. When the officcr has 
served the warrant  of attachment by taking into his possessioii the 
taugible personal property of the defendant, or by colltcting the debts 
due the defendant, under tlie orders of the court, or by levying on the 
real estate of the defendant, and has complied with the provisions of the 
statute, with respect to the inrentory, and tlie certificate to the clerk of 
the Superior Court, the plaintiffs have a lien on such property, which is 
enforceable against all subsequent purchasers from the dl2fcndant. 

When the property of the defendant which the officer is ordered to 
attach consists of intangible personal propwty-as shares of stock in 
a corporation, or debts due by a debtor, he shall serve the warrant of 
attachment and the writ of garnishment by leaving certified copies of 
the ~va r rau t  and of the writ, with the president or other head of the 
corporation, or with the debtor, with a notice showing the property 
levied on. C. S., 817. When the officer serves a warrani of attachment 
and a writ of garnishment on a person supposed to be indebted to the 
defendant in the action, he shall a t  the same time suminon in writing 
such person as garnishee. C. S. 819. Judgment may thweafter be ren- 
dered in  favor of the plaintiff and against the garnishee for the amount 
of the debt due by the garnishee to the defendant in the action. No lien 
is acquired by the rendition of the judgment against an.y specific prop- 
erty of the garnishee, which is applicable to the payment of the debt. 
A lien can be acquired against such property, only by the issuance of 
an  execution on the judgment, and by proceedings to enforce the execu- 
tion. 

I t  has been said that  ('it would seem that unless the statutes expressly 
so provide, the serrice of a writ or summons in garnishinent or trustee 
process does not i n  a strict sense create a lien upon any specific property 
in the hands of the garnishee or trustee, but gives rise only to a con- 
tingent personal liability to respond therefor to any judgment which 
may thereafter be recovered by plaintiff against defendant. However, 
the right acquired by plaintiff is frequently described as a lien, or an  
equitable lien, or quasi lien, or as an inchoate lien, which must be per- 
fected by judgment against the garnishee; more accurately, it is a spe- 
cific right conferred upon plaintiff to the indebtedness or property for 



s. C.] FALL TERM, 1932. 

the payment of this claim over and above more general creditors. But  
it constitutes a lien in the sense that  so long as it continues and the 
garnishee seeks to preserve his own rights, he cannot pay to the principal 
defendant, nor can the principal defendant collect the debt from him. 
However, i n  some jurisdictions, i t  is expressly provided by the statutes 
that the service of garnishment shall create a lien." 28 C. J., 252. 

I n  the instant case, no execution had been served on the garnishees, 
prior to the payment by them of money to the defendant, Davison 
Chemical Company, and, therefore, no lien had been acquired upon any 
specific property owned by the garnishees. The contention of appellants 
that there is error in  the order requiring the defendant, Davison Chemi- 
cal Company, to return the money to the jurisdiction of the Superior 
Court of Craven County must be sustained. This provision in the order 
and so much thereof as provides for its enforcement should be stricken 
from the order. 

Upon the facts found by Judge Frizzelle, and set out in  his order, 
there i s  no error in the other provisions by which the garnishees are 
restrained and enjoined from making further payments on their in- 
debtedness to the Davison Chemical Company, until the final determina- 
tion of the action. C. S., 843, subsection 2. The defendant, Davison 
Chemical Company, and the garnishees may move in  the Superior Court 
of Craven County, at  any time, that the bond required of the  plaintiffs 
shall be increased in  amount, to the end that said defendant and the 
garnishees shall be fully protected against loss or damage resulting from 
the injunction. 

The order as modified in accordance with this opinion is affirmed. 
Modified and affirmed. 

VIRGINIA-CAROLINA JOINT STOCK LAND BANK, AND SOUTHERN 
TRUST COMPANY, TRUSTEE, v. C. W. MITCHELL, JB., AND J. L. 
PRITCHARD, EXECUTORS OF C. W. MITCHELL, AND MRS. CARRIE 
PRITCHARD, AND J. A. JERNIGAN AND WIFE, L. ALICE JERNIGAN. 

(Filed 19 October, 1932.) 

1. Deeds and Conveyances B c-As between the parti@ an unregistered 
deed conveys title. 

Between the immediate grantor and grantee in a deed the registration 
of the instrument is not necessary to pass title to lands, the provisions of 
our registration laws applying only to the rights of subsequent purchasers 
and creditors of the grantor. 
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BAXK ti. MITCHELL. 

2. Mortgages C c-Mortgage registered prior to moi-tg<tgor's deed but 
subsequent to its execution held prior to later registered mortgage. 

IYlitre after receiving a deed conveying title to lands Ihe grantee mort- 
<ages the same but fails to have his deed registered until after tlle 
registration of the mortgage, and thereafter the grantee executrs another 
mortgage nhich is registered subsequent to the registrltion of the two 
prior instruments : Hold, it will be presumed that the dted !\as delivered 
at the time of its execution, and the registration thereof shoning the time 
of its execution, the abstractor for the latter mortgage should have es- 
:mined the title to tlie date of tlle execution of the deed, and the second 
mortgagee cannot successf'ully contend that his mortgage constituted a 
prior lien on the lands, the first mortgage being valid ~ n d  its existence 
Iwin:: cliscorerable upon :I proper examination of the registry. Door Co.  
2.. Jou)ter, 18". C., 518, relating to estoppel and after-acquired title, 
citcd and distinguished. 

 ah^^..\^ by plaintiffs from J l i d y e f t e ,  J., at  May Term, 1932, of 
I~BRTIE. 

C'oiitro\-ersy without action upon the followilig agretd statcrnent of 
facts : 

1. That  the defendant, Carrie Pritcliard, is  the rightful owner and 
lioltler of a certain note a i d  mortgage dated 1 August, 1916, executed 
by J. ,I. J c r n i g a ~ ~  a l ~ d  wife, I,. Alice Jernigan, to C. W. Xitchell, pay- 
able 1 J:muary, 1920; that  said mortgage i s  duly recorded in the registry 
of 13ertie County, in Book 189, p. 116, having been filed for registration 
and recortlcd 011 3 March, 1917; that  said mortgage is properly indexed 
in the registry's general index book S o .  1 0 ;  that  said mortgage covers 
the f o l l o \ ~ i i ~ g  clescribd land, to wi t :  Situate in Bertie County, North 
Carolina, adjoining the lands of the late William Pri tchard heirs, Jules 
P. White, Geo. Jcrnigan and others, bounded as follows, viz. : Lying on 
tlie south side of the path leading from the T. H. Pri tchard place to 
the -1. I;. Hoggard place, and being tlle same land dcceded to W. T. 
White on 12 January,  1910, by J .  E. Jernigan and wife, Addie E. Jerni-  
gall, containing 50 acres, more or less. 

2. Tha t  the said note held by Carrie Pritcliard is not barred by the 
statute of lilnitation, and that  the poner of sale in her said mortgage is 
]lot barred; that there is now due and unpaid on said indebtedness the 
sum of $619.29, with interest thereon from 1 January,  1929; that  the 
said mortgage tlcecl contained a general warranty of the title to the said 
land as follows: And said parties of the first par t  do corenant to and 
with said party of tlle second part, his heirs and assign;, that  they are 
the on-uers mid seized of said premises in  fee simple; that  they have 
the right to conrey the same; that  the same are free from all encum- 
Imnces vhatsoerer, and that  they will forever warrant  and defend the 
title to the samc from the lawful claims of all persons whomsoever. 
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3. That  J .  A. Jernigan acquired title to the tract of land described 
in paragraph 1 above, by warranty deed from Mr. T.  White and n i f r ,  
dated 13  May, 1916, duly acknowledged and private examiliation take11 
13 May, 1916, and filed for record 11 May, 1920, and duly recorded in 
Book 212, at page 244, said instrument being duly indexed in general 
index book No. 14. 

4. 111 1926, the plaintiff, Virginia-Carolina Joint  Stock Land Bank 
made a loan to J. A. Jernigan, in the suin of $5,400, and to secure same 
J. A. Jernigan and wife, L. Alice Jernigan, executed a deed of trust to 
Southern Trust  Company, trustee, said deed of trust being dated 1 May, 
1926, filed for registration on 1 May, 1926, and duly recorded in Book 
248, at page 26, registry of Bertie County, said deed of trust embracing 
the identical 50 acres above referred to, together with several additional 
tracts of land in Bertie County; said deed of trust containing usual 
warranties of title and covenants against encumbrances. 

5. That  J .  A. Jernigan and wife defaulted in the payment of the deed 
of trust held by the plaintiff, the Virginia-Carolina Joint  Stock Lantl 
Bank, and pui~suant to the terms and provisions of said deed of trust, 
the lands of J. A. Jernigan were advertised and sold a t  public auction 
on 27 December, 1931; that  the Virginia-Carolina Joint  Stock Lantl 
Bank became the last and highest bidder for said lands, including the 
50-acre tract about which this controversy centers, and the said Virginia- 
Carolina Joint  Stock Land Bank is  now owner of said property i11 fee 
simple, subject only to the lawful rights, if any, to which the defendant, 
Carrie Pritchard, may be entitled to in the 50-acre tract by virtue of the 
mortgage held by her. 

6. That  the said Carrie Pri tchard came into possession of the above 
mentionetl note and mortgage as a distributee of the estate of C. W. 
Mitchell, deceased, the original holder of said note and mortgage, the 
same liaring been transferred to her as a part of her distributive share 
as all heir a t  law of said C. W. Mitchell, in the settlement of the estate 
of her father. 

7 .  That,  after the recordation of the deed from White to Jernigan. 
the said Jernigan and wife executed a mortgage or deed of trust, in- 
cludiiig tile lands involved in this controversy to  the Bank of Aulander, 
said instrument being dated 21 April, 1925, and recorded in Book 232, 
page 159, registry of Bertie County, and securing the principal sum of 
$3,500 payable according to its terms on the first day of January,  1926; 
that this instrument was unpaid and uncanceled of record a t  the time 
the Virginia-Carolina Joint  Stock Land Bank made its loan to the said 
J. A. Jernigan;  that  same mas reported by the examining attorney as 
the only prior encumbrance against the property of J. A. Jernigan, m c l  
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the said Land Bank required said mortgage to be paid and caiicelecl 
of record from the proceeds of i ts  loan, be l ie~ing that  upon the caucella- 
tion of this mortgage the deed of trust taken by it 18 ould tlleii constitute 
first and prior liens against said land. 

8. That  the above nlortgage from Jernigan and n i f e  i o Baiik of An- 
lander, and the deed of trust from Jernigan and r i f e  to Southern Trust  
Company, trustee, being the instrument under which the Virginia- 
Carolina Joint  Stock Land Bank claims, are the only coiireyances of 
record affecting title to the 50-acre tract, about ~ h i c h  this controreray 
centers, subsequent to the date of the recordation of the deed froin 
White to Jernigan, being the deed whereby Jernigar~,  the common 
grantor, acquired title to the said 50 acres, which deed was uot placed 
oil record until 11 May, 1920, three years, two months arid eight days 
after the recordation of the mortgage from Jeriiigan to (2. W. Mitchell, 
under which the defendant, Carrie Pritcliard, now claims. 

9. Tha t  the only negligence, if any, attributable to the defentlaiit, 
Carrie Pritchard, and her predecessor in title, C. W. Mitchell, is  the 
fact that  the mortgage held by her was accepted and recorded befose tlie 
recordation of the deed from White to Jernigaii, being said deed whereby 
the mortgagor acquired title to the said lands, and her failure, or the 
failure of her predecessor i n  title, to require said deed to be duly re- 
corded a t  the time of or prior to the recordatioii of said mortgage. 

10. That  the only negligence, if any, attributable tc~ the Virgitiia- 
Carolina Jo in t  Stock Land Bank, was tlie failure of tlit title esaminer 
to exami:ie the records antedating the  recordation of the deed from 
White to  Jernigan, being the deed whereby J e r n i g a ~ ~ ,  the common 
grantor, acquired title to the said 50-acre tract, and h a w  the said mort- 
gage deed paid and canceled on the record; that  neither the bank nor 
its examining attorney had notice of the existelwe of the Mitchell mort- 
gagr, being the mortgage under which Carrie Pr i tcha-d  now claims, 
other than the notice thereof given by the properly recorded and in- 
dexed record thereof. 

Carrie Pri tchard contends that  the mortgage held by her constitutes 
a first and prior lien upon the 50-acre tract therein desvribed aud that  
she has a right to demand the foreclosure of same. 

The Virginia-Carolina Joint  Stock Land Bank contends that  in ex- 
anlining its title i t  was not irlcunlberit upon it to search the records as 
to the 50-acre tract beyond the date upon which the deed ~vhereby Jerni-  
gan, the common grantor, acquired title was filed for r lxord;  that  the 
mortgage held by Carrie Pri tchard does not appear, properly speaking, 
i n  the chain of title to the 50-acre tract, because said mortgage appeared 
of record 3 years or more before Jernigan, the common grantor, held 
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any record title to the property in  question, and that  said bank's title 
is unaffected by the record of said mortgage and that  same is null and 
void so f a r  as the said Land Bank's title is concerned; that  said bank 
should be adjudged to be the owner in fee simple of said lands. 

The  case was heard in the general county court of the May Term. 
1932, and the court adjudged that  the mortgage held by the defendant 
Carrie Pri tchard is a first lien upon the tract of land described in her 
mortgage and in the agreed statement of facts and that  she recover of 
J. A. Jernigan and L. Alice Jernigan $619.29 with interest from 1 Janu-  
ary, 1929, until paid. I t  was further adjudged that  if this amount is not 
paid on or before 1 October, 1932, the a b o ~ e  described land be sold and 
the mortgage foreclosed. 

On appeal to the Superior Court the judgment was affirmed and the 
plaintiffs excepted and appealed. 

W .  G. X o r d e c a i  and  A l e x  Lassiter for appellants.  
J .  H .  J f a t f h e w s  for appellees. 

  DAMS, J. The deed from White and his wife to Jernigan was exe- 
cuted on 13  May, 1916, and was filed for registration on 11 May, 1920, 
and duly recorded. On 1 August, 1916, Jernigan and his wife g a w  
C. W. Mitchell a mortgage on the land conveyed by White, which was 
registered on 3 March, 1917, and properly indexed. On the first clay of 
May, 1926, Jernigan and his wife executed a deed of trust to the 
Southern Trust  Company to secure a loan to Jernigaii of $3,400 by the 
Virginia-Carolina Jo in t  Stock Land Bank, one of the plaintiffs. The 
deed of trust was filed for registration and me assume mas registered on 
the day it mas executed. Upon these facts the appellants rest their 
argument that  the Land Bank can hold title to the land under the 
deed of trust as against the present holder of the mortgage to Mitchell. 
I n  support of this position they advance two propositions: First, that 
the Mitchell mortgage cannot prevail against the title held by the plain- 
tiffs because they succeeded to the title of Jernigan first after his deed 
was registered, and, in the second place, for the reason that in the es- 
amination of Jernigan's title the plaintiffs were under no lcgal obligation 
to search for any records antedating the  registration of the deed executed 
by White to Jernigan. 

By may of maintaining the first proposition the plaintiffs undertake 
to apply the doctrine of after-acquired property. They say that  before 
the enactment of our present registration laws an  after-acquired title 
enured to the benefit of one who had taken a conveyance prior to the 
grantor's acquisition of title, but that  by virtue of these laws title now 
passes to the purchaser ~ v h o  claims under any unbroken chain of re- 
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corded conveyances. They cite and rely upon the case of Sash (2nd Door 
C o m p a n y  v.  J o y a e r ,  182 K. C., 518. The facts in that  casc are casily 
to be distinguished from those in the case before us. There it n:1< ad- 
mitted, or not denied, that Jones Smith liad tlie legal title. 011 28 
February, 1913, he and his nife,  to secure a debt due B. H. Bulnl, 
executed to J .  B. Ra~nsey  a deed of trust, which was registered on 11 
April, 1913. The  trust was foreclosed and on 14  December, 1914, a 
conveyalice was nlatle to Mrs. Ella B. Rarnsey and was ry$stcretl on 9 
January ,  1915. On 20 August, 1917, Mrs. Ramsey conveg-rd the property 
to Nellie Smitli by a deed vliic~li was registered on 22 Ailgust, 1917, and 
oil 24 November. 1917, Nellie Smith and her liusba~ld execnted to tlie 
Sash and Door Company, the plaintiff ill that action, a deed of conr oy- 
awe,  wliicli was registered on 25 January,  1918. The plaintiff had an 
u ~ ~ b r o k r n  chain of title-"a coiinected line of deeds." 

The defendant offered a deed from Joneq Smith and Yellie, his wife. 
to William Bullock, which was dated 10 April,  1913, mid registered 1 1  
Xarch,  1014; a deed of trust exrcutetl by Bullock and v i f e  to  J .  N. 
Bone, trustee, which nns  dated 10 March, 1914, and rc~giatered on the 
day folloning: and a deed from Bone to Joyner, tlie d(~fcni1mit. gilitig 
10  Octobcr, 1916, as the date of its execution and 5 February, 1917, 
as the date of its registration. 

Tlic court held that as tlie plaintiff's title from tlic truc onncr hat1 
priority c ~ f  registration it should prel ail ui~lcss tlie t i t l r  of Se l l ie  Smith, 
acquired under the deed from Mrs. Ramscy, ralidated tlie deed vhicli 
she and her hushand had executed to Bullock, a i d  hrld, further, that 
it did not h a r e  this effcct. 111 thc folloning words the court stated 
tlie principle applicable to tlie facts in the cited cases: "A ~mrcliaser 
l i a ~  ing the prior registry is not affected with cons t r~  c t i ~  e i~otice by 
reason of deeds or claims arising against his immediate or otller grantor 
prior to thc time ~il iel i  such grantor acquired the title, but the deed or 
irlstrumeiit first registered after such acquisition shall confer the bcttrr 
right." This principle might be invoked here if Jeiiiigan had hat1 
no title to the land wheii he made the mortgage to Mitcliell, and having 
thereafter acquired title liad executed the deed of trus and thc latter 
liad been the first to be recorded after Jerriigan recciretl his deed. 

Bu t  thtse arc  not the facts in the precent case. T h e  controrersy 
callnot be dcterniined upon the principle of estoppel a n 1  after-acquired 
property. Jernigan exwuted the Mitchell mortgage more than two 
~ironths after he had taken tlie dced from White. MTe do not assent to 
the suggestion that Jcrnigan got no title until his deed was registered. 
A11 unregisterctl deed coiireys title from its d e l i ~ e r y  as  against the 
grantor and a11 others except creditors and purchasers f o ~  ralue. TT'a,-reil 
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a. Williford, 148 5. C., 474; H u g h e s  v. Fields,  168 S. C., 520; P r o l j t f  
v. Insurance Co., 176 S. C., 680; T r u s t  Co. v. Brock, 196 N. C., 24. 

The  deed of trust under which the plaintiffs claim was executed about 
six years after the registration of the White deed and more than nine 
years a f tm  the registration of the mortgage to Mitchell. The  plaintiff. 
liad constructive notice of these facts and are bound by it uriless, as 
they contend, they were not affected with notice of any registration pre- 
ceding that of the deed from White. 

On this point, among otlier cases, the appellants cite Ford c. Cnifp 
Church Soc ie ty  at St. Joseph ,  23 L. R. A, 561, which deals with a 
statute relating to the effect of tlie subsequently acquired title of a 
grantor, and is  not applicable to the facts agroed on in  the case under 
consideration. I n  that case it is said that  a second purchaser should 
searcli the records until he finds the deed of his vendor but is not es- 
pected to look for conveyances from his vendor prior to the time the 
r end or acquired title. Jernigan acquired title before he executed the 
mortgage to Mitchell, and the plaintiffs when they examined his title, 
were notified of the date of his deed and in the absence of other evidence 
should have assumed that  i t  was delivered a t  that  time. Deverezix c. 
-llcilIctho,~, 108 S. C., 134. I n  these circumstances they are  not entitled 
to priorily for tlie asserted reason that  they were exempt from tlie 
~iecessity uf tracing tlie grantor's title back to its source and ascertaining 
v-lietller he liad conr-eyed or encumbered the property during the time 
~ ~ i t e r r e n i n g  betweell tlie execution and the registration of tlie deed from 
White. Judgment 

,Iffirinetl. 

TV. C'. R O U S E ,  ADMIXISTRATOR O F  THE ISSTATE O F  MRS.  W. C. ROUSE,  DE- 
CEASED, v. O L D  COLONY I N S U R A N C E  COJIPAR'T, ISCORPORATED. 

(Filed 19 October, 1932.) 

[nsnrance P c-Contractual limitation on time for suit on fire insurance 
policy is valid. 

The contractual limitation in a policr of fire insurance that action 
thereon must be brought within twelve months after loss is valid and 
binding. C. S., 6437, and a demurrer is properly sustained where the com- 
l~laint alleges that the suit Tvas not brought within the prescribed period 
because of representations of the insurer's agent that the policy was void. 

CIVIL ACTIOS, before C ~ a n v z e r ,  J., at  August Term, 1932, of LENOIR. 
The coinplaint alleged in substance that  on 3 September, 1929, tlie 

defendant, through its Kinaton agency, executed and delivered to the 
plaintiff's intestate a certain fire insurance policy covering property 
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ROUSE V. INSURANCE CO. 

described in  the policy; and furthermore, tliat on 14  November, 1929, 
the property was destroyed by fire, and that the loss sustained by reason 
thereof was $1,500. 

I t  was further alleged that  the defendant, through it:, agents, repre- 
sented to  plaintiff's intestate that  the land and properly described in 
the policy of insurance, were covered by a mortgage invalidating the 

of said policy and declined to make settlcnlent by reasou 
thereof. "That the said defendant, through its agents, held several con- 
ferences \\ it11 the plaintiff and his counsel, in all of which said confer- 
ences the said defendant asserted positively that  the premises up011 
wllicli the building stood and which were destroyed by fire, were covered 
by a mortgage avoiding the policy, and that  no liability existed thereon; 
that the said plaintiff, acting and relying upon said statements, repre- 
sentations and inducements made by the defendant, through its agents 
and employees, desisted from bringing suit on said policy, . . . 
until after the time within which said plaintiff could, under the terms 
of said policy, bring action, had expired." The action ~ v a s  instituted 
on 26 February, 1932. 

The defendant demurred upon the ground that  i t  appeared from tlie 
complaint tliat the action was not commenced within twelve inoriths 
after the fire as required by the terms of the policy, and that the corn- 
plaiiit did riot state a cause of action. 

The judgment of the court sustained the demurrer upon the ground 
tliat i t  appeared "to the court that  the plaintiff did not institute his 
action on the policy sought to be recovered oil ~ i t h i n  the twelve nionths 
11ext after the fire, and under the terms of said standard fire insurance 
policy of the State of North Carolina, the type of the policy sued 011, 
it is required, as  a condition precedent to the n~aintenante  of any action 
for recovery thereon that such action shall he cominenc~ed within said 
period." 

From the foregoing judgment plaintiff appealetl. 

Louis R. R u b i n  a w l  Shazu & J o n e s  for p lurnt l i t .  
11'. S. It'ilkitlson, Jt.., a n d  J .  1'. B u m  for d e f e n d a n f .  

PLR C'LRIAM. Tlie decisions of this Court are to the effect tliat the 
contractual limitation of twelve months in which to b r i i~g  suit, inscrted 
in a fire iiisurance policy by virtue of C. S., 6437, is valid and binding. 
l i o l l y  1%. London  Assurcr~lce C'o., 170 S. C., I, S6 S. E., 1694; T a f h a m  v. 
In surance  Po., 181 K. C., 434, 107 S. E., 430. 

The cause of action is laid upon the policy, a i d  it i j  manifest that  
tlie suit cannot be maintained. 

Affirmed. 
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I N  RE WILL O F  BYRON BROWPU'. 

(Filed 19 October, 1932.) 

1. Evidence D b I n  caveat proceedings neither propounders nor cavea- 
tors may testify as to transactions with deceased. 

Under the provisions of C .  S., 1795, a party or person interested in the 
event, or a person under whom such party or person interested derives his 
interest, may not testify in his own behalf against the executor, ad- 
ministrator or survivor of a deceased concerning transactions or com- 
munications with the deceased except where testimony of the same 
transaction is introduced by the representative of the deceased, and 
propounders and caveators are parties interested in the event within the 
meaning of the statute. 

2. Same--Heirs at law may testify as to transactions with deceased in 
order to show basis of their testimony relating to mental capacity. 

Heirs a t  law of a deceased are not excluded by reason of their interest 
in the event from testifying as  to the mental capacity of the deceased 
upon the issue of meutal capacity raised upon caveat of his will, and it  
is competent for them to testify concerning transactions or communica- 
tions with the deceased for the purpose of showing the basis of their 
opinions relative to the mental capacity of the deceased, and where the 
charge of the trial court instructs the jury upon the reception of such 
evidence in accordance with this rule within the understanding of the 
jury, the charge will not be held for error in that  the jury were instructed 
not to consider such testimony of transactions with the deceased as  
"substantive" evidence. 

3. Evidence K b--Sonexpert witness niay testify, from observation, as 
to sanity of certain person. 

I t  is not required that a witness be an expert in  order to be qualified 
to testify, from observation, whether a certain person was sane or insane. 

4. Trial E g-Instructions will be construed as a whole. 
The instructions of the trial court will be construed a s  a whole, and 

the chrrrge will not be held for error when i t  clearly and correctly states 
the law within the understanding of the jury when so construed. 

APPEAL by careators  f rom Small, J., a t  M a y  Term,  1932, of WARREK. 
I s sue  of devisavit vel non, raised by a caveat to  t h e  will of Byron  

Brown, late of W a r r e n  County, based upon alleged mental  incapacity. 
It appears  f r o m  the record tha t  the  careators  offered nineteen wit- 

nesses, three of them daughters  of the  deceased, who gave evidence tend-  
ing  to  show mental  incapaci ty a t  the t ime of the  execution of the paper-  
writings propounded a s  t h e  will, and  codicils thereto, of t h e  alleged 
testator. 

T h e  propounders offered twenty-six witnesses i n  reply who gave evi- 
dence of his  mental  capacity to make a will when the paper-writings 
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ill questiou were esecuted. The  preponderance of tlie evidence, i t  is 
said, was greatly in favor of the propounders. 

The  followiiig i~istructiou concerning the testimony of the three inter- 
ested witnesses, daughters of the deceased, forms the basis of the 12th 
csceptire assignment of error : 

"The court has instructed you heretofore that  c e r t a i ~  evidence ( the 
tcstimony of Lucinda Davis, Elizabeth Davis, and Ellen Jones) was ad- 
mitted of persons claiming under the will, that  is, certain instances 
up011 which they based their testimony he  did not have mind enough to 
know the objects of his bounty, to know his children and their claims 
upon l~ in i ,  and the scope and effect of a will. Tha t  testimony is ad- 
mitted when testified to by those who are  claiming under the  will, not 
as substantive testimony, but is admitted as  evidence to be considered 
hy you in connection with other testimony, as showing the basis of 
opiriion of these ~ritnesses. Tha t  is, an  heir to a deceased person, or 
o11e claiming luider a nill,  or an heir who is trying to upset the will, 
is allowed to testify that ill his or her opinion the deceased did not 
ha l e  niind enough to kiiom his property, his children, the claims his 
c*liildreii liad upon him, and the scope and effect of a will, and then there 
is an exception to tlie rule wherein such witnesses can testify to trans- 
actions 0:. conversatioils between them and the decease&-in this case 
their father-and they arc allowed to testify, not as s~bs t an t ive  testi- 
ino~iy, but as slio~iiiig upon n h a t  they base their opiniori of the mental 
capacity of the deceased." 

From a x ertlict and judgment declaring the paper-writi ~ g s  propounded 
to be the last d l  ant1 testanlent of the decmsed, the caveators appcnl, 
:~ssigning errors. 

STACY, C'. J. The case turns on the tmelfth assignmen of error. 
The thr tc  daughters of tlie deceased, partics interested in  the excnt, 

tcstificd that tlicir fntlicr did not ha re  sufficient ~ ~ l e n t a l  capacity to niakc 
:I will wlic~l the paper-nritings propounded as such were executed. T1ic.y 
tllm rclatt tl a i i u~ i~bc r  of perso~inl transactiolls a ~ ~ d  communications 1i:rd 
11 it11 tlw tlcwnsctl, upon nllicli they based thr7ir opi~iions. 

T:IS tlic tc~stinlolij rclating to these transactio~ls and roliimunicntioli~ 
cwinpete~~t a s  eubstai~ti\ e evidence ? 

I t  has bem lwld that, in a proceeding of this kind, both propou~iders 
mid caveators are "parties" n i th in  the meaning and cpirit of C. S., 
1795, v h i r h  disqualifies a party or person interested in the event, or a 
l)erson under n.llo111 such party or person iiiterested derir-cs his interest, 
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from testifying as a witness in his own behalf against the executor, 
administrator or surriror of a deceased person, concerning a personal 
transaction or communication between the witness and the deceased, 
except where the executor, administrator or survivor, is examined in 
his own behalf, or the testimony of the deceased person is given in evi- 
dence concerning the same transaction or communication. I n  ye -lIann, 
192 N. C., 248, 134 S. E. ,  649; I n  re Chisman, 175 S. C., 420, 9.5 
S. E., 769. 

The disqualification of such witnesses to give evidence concerning per- 
sonal transactions or communications had with a decedent. rests not 
merely upon the ground ('that the dead man cannot h a ~ e  a fair  shon- 
ing, but upon the broader and more practical ground that the other 
party to the action has no chance by the oath of the relevant ~r i tness  
to reply to the oath of the party to the action." XcCanless v. R ~ ! j ~ l o l d s ,  
74 N. C., 301. Men quite often understand and interpret pc r~ona l  
transactions and communications differently, a t  best ; hence, the Legis- 
lature, in its wisdon~, has provided that  an ex parte rereion of such 
matters may not be received in evidence except as above stated and as 
further provided by the statute. White  v. Erans,  188 S. C.. 212, 124  
S. E., 194; Sherrill v.  Wilhelnz, 182 K. C., 673, 110 S. E., 9 5 ;  Inmr- 
a w e  Co. I.. Jones, 191 N. C., 176, 131 S. E., 587. The reason for the 
provision mas stated by rod ma^^, J . ,  in Whifesides v. Green, 64 S. C.. 
307, as follows: "KO interested party shall swear to a t ran~act ion  with 
the deceased, to charge his estate, because the deceased cannot swear in 
reply. I f ,  however, the representative of the deceased will swear to 
such a transaction, to benefit the estate, fa i r  play requireq thr  rule to 
be altogether dispensed n-ith." 

Unless both parties can be heard, i t  is better to hear neither, hwauae 
it not only has the appearance of unfairness, but, where only onc 
participaut call speak, it affords an easy opportunity, and a temptation 
perhaps, to commit perjury. Bisseff  2 % .  Bailey, 176 N .  C., 43, 96 S. E.. 
648. 

"If self the wavering balance shake, 
I t 's  rarely right adjusted."-Burns, Epistle to a T o u ~ ~ g  Friciitl. 

I t  is conceded that  the testimony of parties and persons intere.;ted 
in the event, concerning personal transactions or comn~unications had 
with a decedent, is  not within the inhibition of C. S., 1795,  hen such 
testimony is offered to show the basis of the opinions of the ~\i tnesscs 
relative to the mental capacity of the deceased. In  re Hinton, 180 S. C., 
206, 104 S. E., 341; Bisseft 1%. Bailey, supra; In  re Will of iSfocX,s, 1 T . j  
S. C., 224, 95 S. E., 360. Witnesses prohibited from testifying to pcr- 
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Iii RE WILL OF BROWN. 

sorial tramactions or coniinunications n i t h  a decedent, by reason of tlieir 
relation to the action or tlie interest which they may hare  in its outcome, 
are not thereby excluded from giving their opinions as to his inental con- 
dition. Rakesfraw v. PI-af t ,  160 K. C., 436, 76 S. E., 259; Erwin v. 
Fillenrcurfh, 160 Iowa, 210, 137 K. W., 502; 22 C. J., 603. ' Y n d  so are 
held to be competent, as outside the purpose of the statute, declarations 
and acts of the deceased upon a question of mental capacity, through 
wliaterer nitness tlie testilnony is derived." Halliburton v. Carson, 
100 X. C., 99, 5 S. E., 912. 

I t  is  otherwise on the issue of undue influence. Hath away v. l I a f 1 ~ -  
away, 91 K. C., 139; I n  re  I17ill of Chisman, supra; Lincbbarg~r v. Litie- 
burger, 143 N. C., 229, 55 S. E., 709. Bu t  there is no question of undue 
influence raised by the present eareat. 

Evidence concerning personal transactions or communications with a 
decedent is not prohibited by the statute, but only certain witnesses from 
giving it. I n  re X a n n ,  supra; Erwin  v.  E;'illenu~arth, supra. Indeed, 
such evidence may be the best and most pertinent to the issue. I n  r e  
Will of Sfocks,  supra. "The declarations are not r ece i~ed  to show the 
truth of the things declared, but as evidence of a disoldered intellect, 
of wliicli they are the outward manifestations. . . . The admissi- 
bility of the witness' opinion, resting, as  it necessarily niust, upon past 
opportunities of obserring one's conduct, requires, in order to a correct 
estimate of the ra lue  of the opinion, an  inquiry into th2 facts and cir- 
cumstances from which it has been formed. There seems to be no suffi- 
cient reason for receiving the opinion and excluding proof of tlie facts 
upon which it is founded." .XcLenry v .  S o m e r ~ t ,  54 S. C., 233. 

I t  has likewise been held i11 this jurisdiction that  a witness, expert 
or other, ~ h o  has had opportunity of knowing and observing the char- 
acter of a person, whose sanity or mental capacity is assz iled or brought 
in question, may not only depose to the facts he knows, but may also give 
in evidence his opinion or belief as to the sanity or insanity of the person 
under review, founded upon such knomledgcl and obscr7-ation, and it is 
for the jurors to ascribe to his testimony that weight and credibility 
which the intelligence of the witness, his means of knowledge and ob- 
wrration, and all the circumstances attending his testimony, rimy i l l  

tlieir judgment deserve. Clary c. Cflar.y, 24 S. C., 78. 
A1nyone who has obserred another, or conrersed wit11 him, or had 

dealings with him, and a reasonable opportunity, based thereon, of forni- 
ing an opinion, satisfactory to himself, as  to the mental condition of 
snch person, is permitted to g i r e  his opinion in eridencc upon tlie issue 
of inental capacity, although the  witness be not a psychiatrist or expert 
in mentai disorders. 1T'ltife 7). Ilines, 15". C., 2 7 5 ,  109 S. E.. 31. 
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"One not a n  expert m a y  give a n  opinion, founded upon observation, 
tha t  a cer tain person is  sane or  insane." Whitaker  v. Hamil ton,  126 
S. C., 465, 35 S. E., 815. 

I t  will be observed t h a t  the  exception is not t o  the competency of the  
evidence, which was admitted, but t o  the  l imitat ion of i t s  use a s  con- 
tained i n  t h e  court's charge. Whi le  the learned judge m a y  h a r e  been 
infelicitous i n  the  use of the  word "substantive." nevertheless. inter-  
pret ing t h e  instruction i n  the  l ight  of t h e  whole charge, a s  we a r e  
required to do, i t  would seem t h a t  what  he  meant  to  say, and  did say, 
within the  understanding of the  jury,  was t h a t  personal transactions 
or communications had between part ies  o r  persons interested i n  the  
event and  t h e  deceased, were not offered by such witnesses to  prove the 
t r u t h  of such transactions or communications, a s  tending within them- 
selves to fix liability upon  the  estate, but  a s  evidence of the mental  
condition of t h e  deceased a n d  i n  support  of t h e  witness' opinion con- 
cerning it .  A s  thus  understood, no h a r m  is perceived a s  having come 
to t h e  c a ~ e a t o r s .  T h e  rerdict  and  judgment will  be upheld. 

N o  error .  

S. 11. GIBBS v. PLYMOUTH RIOTOR CORPORATIOX ET AL. 

(Filed 19 October, 1932.) 

1. Principal and Agent A a-Contract between manufacturer and local 
dealer of automobiles held competent upon conflcting allegations of 
agency. 

Where the purchaser of an automobile sues the manufacturer thereof 
for breach of warranties made by the manufacturer's local dealer, and 
alleges that the local dealer was an agent of the manufacturer, and the 
allegation of agency is denied in the answer: Held, the contract betxeen 
the manufacturer and the local dealer is competent on the question of 
agency, and its exclusion from the evidence after proof of its execution 
constitutes reversible error. 

2. Sa-Evidence in this case held insufficieiit to establish agency. 

The contract between a manufacturer of automobiles and its local 
dealer i s  not conclusive upon the question of whether the dealer was a 
sales agent or independent dealer, but where the contract by its express 
terms upon a proper interpretation creates the relationship of vendor 
and independent dealer, and there is no evidence of a course of dealing 
between the parties tending to establish the relationship of agency, a 
nonsuit should be granted upon the manufacturer's motion therefor in an 
action by a purchaser from the local dealer to  recover upon warranties 
made by the local dealer upon allegations that such dealer was the agent 
of the manufacturer. 
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3. Principal and Agent C a - Evidence held insufficient to establish 
ratitication by alleged principal. 

Where the purchaser of an automobile sues the mauufacturer upon 
\I arranties alleged to have been made by the manufactuler's local dealer 
as sales agent, and the evidence is insufieient to establish the fact of 
agency, the fact that the manufacturer rendered gratuitous service in 
cnde:~voring to malie the machine entirely satisfactory to the purchaser 
af'ter complaint by him to the local dealer is not suttic ent to establish 
rntilication by the manufacturer of the nnrranties made by the local 
tlwlcr, and the mnnufncturer's motion of nonsuit should be granted. 

Crl-IT, .\CTIOS, before C ' m n n ~ e r ,  J., a t  May Term, 1932, of Cnavhs. 
The  tlefclidallt, Blades Notor Company, is a dealrr in autolnobilcs ill 

S e w  Bwii ,  Sort11 Carolina. 
I t  - \ \as alleged that  saitl I3l;idcs Motor C'oriipaiiy ma5, a sales agent 

of its cotlrfcndant, Pljnioutli Motor Corporation, slid as such sales 
;1ge11t T\ asauthor ized  to represent and \$arrant autornobilrs sold by 
said agelit for and in behalf of its principal. The  Ulad-s Motor Coni- 
1~1 i1y  filed 1111 alls~ver a h i t t i l ~ g  that  l ' lywoutl~ autoniobiles x r r e  ad- 
\ e r t iw l  by it as "being cars of good quality, material ant n-orkmauship, 
lrolwrly coli.;trnctcd to stand the near alld tear iiicitlent to thc use for 
ullic*ll iiiauufactured," but denied that  it ever made representations or 
narrnutics of automobiles otlier than tlie stanilard form of nritteli 
gnnraiity ~ n a d e  by the manufacturw tliercof. 

The I'lynioutli Corporation filed an  misrver setting up a v r i t t e ~ ~  n a r -  
r:111ty :1n11 :IT ( w i n g  that if its codefendant, Blades Motor Company, sold 
the bait1 automobile with any warranty that i t  did s3 without any 
;iuthorlty fro111 said defendant, "and that  thls defeiictant's sole liability 
011 bait1 s tmdard  for111 of xa r ran ty  is to tlie p a r t  colitl.actiiig with it,  
to \ \ i t ,  its codefendant, Blades Motor Company." 

TIIP p ln i~~t i f f  testified that  i n  Xareli,  1020, lie bought a I'lyniouth 
:lutoliiohile fro111 the defendant, Blades Motor Company, tlirougl~ N r .  
Robert.;. the ni:inager thereof. Plaintiff said:  "I b o u g ~ t  it with Mr.  
I):III Rulwrtr' reconimendatio~~. I didn't 11aw m y  otlier warranty, p a r -  
;~l~tt le .  ;111il had not sccn any, and didn't know of any otlier, only I had 
wcli tlic car nd~er t i sed  in the Ladies Home' Journal, or some journal 
that r:~rricvl n slicet advertisement. . . . 1 asked .1fr. Koherts if 
thi. car n a s  all right and he said, Yes ,  absolutely,' and I asked liilii 
how niuc.l~ ~ii i l rage i t  would give, and he said about t v t  nty or twenty- 
t u o  mile,. tlq)cliding on how I clrore it, and I asked him about the 
sp~e(1, an(1 lie saitl, 'Wl~y,  sixty-thee miles,' and I asked llilii if it rode 
good ;ind lie said, Yes, '  and ven t  on to say it x i s  tlie best car the 
('liryslcr people had put out, and that  it n a s  X r .  Clirysler's special 
falori te,  that it was his special make, :111tl nonld g u n r g n t ~ e  it to givc 
liic .atisf:lctio~i and that  it xould snit me." 
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I n  a short time, according to plaintiff's testimony, the car began "to 
~l~in in ly ,"  and "a l l~~ost  shook the nlieel out of my Iiand," and I had to 
>top and start all orer agaili. That  happened a great niany times, and 
1 came back and complained to Mr.  Roberts, and he said it could be 
remedied.' 

-1fter making repeated complaints the plaintiff testified that  Mr. 
Iloberts told him they would have a factory man there in a few days 
to esamine the car, and that  i n  a few days the factory man did come 
and drove the car and sent i t  to tlie Blades Motor Company Garage 
to be worked on. Subsequently the car lvas taken to the Chrysler Garage, 
and plaintiff was told by Mr. Dixon, the mechanic there, that  the car 
could not be fixed. The plaintiff kept the car from March, 1929, until 
June,  1931, when he traded i t  to a Ford dealer i n  Red Springs, receiving 
$100 in a trade. Tlie original cost of the car was $825. 

The agreement between the Plymouth Motor Corporation and the 
Blades Motor Company was offered in evidence, but was excluded by 
the trial judge. This agreement provides among other things : 

1. That  the Plymouth Corporation "grants unto the dealer the non- 
csclusive right to sell Plymouth motor vehicles in the vicinity of his  
place of business a t  S e w  Bern, Craven County, North Carolina. 

2. The  conipany agrces to sell and deliver to the dealer a t  the com- 
l~any's  factory, Detroit, Michigan, and the dealer agrees to purchase 
from the company and accept delivery of, as and when tendered by the 
coml~any, the products described in the schedule of purchases. 

3. The dealer agrees to pay the company for the products abore re- 
ferred to in lawful money of the uni ted  States of America, its regular 
current list prices f .  o. b. its loading docks a t  Detroit. . . . Pay-  
ment shall bc made in cash in advance or sight draft  against bill of 
lading, etc. 

4. Plymouth Notor Vehicles are sold upon the standard warranty of 
the Sat ional  Automobile Chamber of Commerce, which is as follows: 
"We warrant each new motor vehicle manufactured by us, whether 
passenger car or co~iimercial vehicle, to be free from defects in material 
or workmanship under normal use and service, our obligation under 
this warranty being limited to making good a t  our factory any parts 
or part  thereof which shall within ninety (90) days after delivery of 
wch  vehicle to tlie original purchaser, be returned to us with transpor- 
tation charges prepaid, alid which our examination shall disclose to our 
wtisfaction to h a r e  been thus defective; this warranty being expressly 
in lieu of all other warranties, express or implied, and of all other obli- 
gations or liabilities on our part, and we neither assume nor authorize 
any other person to assume for us any other liability in connection with 
the sale of our ~ehicles." 
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"This warranty will not apply to any ~ e h i c l e  17 hich h a l l  have been 
repaired or altered outside of our factory ill any way so as, in our judg- 
ment, to affect its stability or  reliability, nor which has been subject to 
illisuse, negligence or accident, nor to any commercial vehicle made by 
us which shall have been operated a t  a speed exceeding the factory rated 
speed, or loaded beyond the factory rated load capacity." 

"It is understood and agreed that  i n  order to be entitled to credit for  
parts  returned, the parts  must be returned charges prepaid within the 
period of the warranty to the factory of the company, ~ r o p e r l y  tagged, 
giving the serial and motor numbers of the ~ e h i c l e  from which the part 
was taken, the name and address of the owner, the date of sale, and the 
i~umber  and date of invoice of the par t  used to make replacement. A11 
parts returned must be accompanied by a notice of disposition in case 
claim for defe~ise is not allowed. I n  the abscwce of such notice the com- 
pany may dispose of such parts and not be liable to th3 dealer or any 
other person therefor." 

5. I t  is hereby expressly agreed and u~lderstood by and betxeeii the 
parties hereto tha t  the dealer is i n  no way the represertative or agent 
for the company, and has no right or authority from ~t to assume or 
create any obligations of any kind, express or implied, on its behalf, 
or to biiid i t  i n  any respect ahatsoever." 

The f o l l o ~ ~ i i l g  issues were submitted to the jury:  
1. "Did the defendant, Blades Motor Company, replesent and n a r -  

rant  the autoniobile as alleged in the complaint 1" 
2. "If so, was said varranty  broken by a breach of said warranty I" 
3. "What damages, if any, is plaintiff cntitled to recover of the 

Blades Motor Compariy ?" 
-1. "Did the defendaiit, Plymouth Xotor Corporation, represeut ant1 

warrant the automobile, ns alleged in the c7omplaiilt ?" 
5. "If so, was there a breach of said warranty?" 
6. "What damages is plaintiff entitled to recover of l'lyrnoutll Motor 

Corporation !" 
Tho juvy ar is~~ere t l  the first issue "KO,') the second m u e  "Xo," the 

third issuc "None," the fourth issue "Yes," and the sixth issue "$100." 
r 7 Ihcreupoii j u d p e i i t  was entered upon the verdict against Plguiouth 

Motor Corporatioil and it appealed. 

R. E.  1Vh i t ehurs f  and  Tl'artl LC. W a r d  for  p l a i u f ~ l t .  
.John -1. Guion fo r  P l y ~ t c o ~ r t l ~  X o f o r  Corpora f ron .  

BROGDEK, J. The dealer's agreement betxeen the Ulatles Motor Colu- 
pany, the alleged ngcrlt, and the Plymouth Motor Coryloration, the a1- 
leged p r i iw i ld ,  was conlpetent and admissible in evicltnce, and conse- 
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quently the ruling of the tr ial  judge excluding this contract constitutes 
reversible error. The execution of the contract was proven by Mr. 
Roberts, manager of defendant, Blades Motor company.- I t  was alleged 
in the complaint that the Blades Motor Company was the agent of the 
Plymouth Motor Corporation. Hence upon denial of agency the con- 
tract between the parties immediately became material. Indeed, the 
case of Ford v .  Willys-Overland, 197 N. C., 147, 147 S. E., 822, is  
practically identical with the case a t  bar and is determinative of the 
merits of the present controversy. 

While the written contract is not conclusive upon the question of 
agency between the Blades Company and the Plymouth Company, there 
was no other evidence of agency or course of dealing between the parties, 
and the written contract expressly negatived the relationship of principal 
and agent. 

However, the plaintifl contends that  the fact that  the Plymouth 
Corporation sent a man from the factory to examine the car and to  
attempt t~ repair it  or put it in good order, constituted a ratification 
of the representations and warranties made by the seller, Blades Motor 
Company. This contention, however, cannot be sustained. Farquhar v. 
Hardware Co., 174 K. C., 369, 93 S. E., 922. I n  the Farquhur case, 
supra, the Court said:  "The plaintiff did not waive its contractual 
rights by rendering services to the purchasers gratuitously during the 
season in the effort to give them perfect satisfaction." As there was 
no evidence of agency expressly created or resulting from a course of 
dealing or otherwise between the Plymouth Motor Corporation and the 
Blades Motor 
the Plymouth 

Error.  
Reversed. 

Company, the motion for nonsuit made in apt  time by 
Company should have been allowed. 

STEPHENS HOWARD COMPANY v. T,OUIS BAER, TRADING AS BAER DRY 
GOODS COMPANY; FIRE ASSOCIdTION OF PHILADELPHIA AND 

INSURANCE COMPANY O F  THE STATE O F  PENNSYLVANIA, GARNI- 
SHEES. 

(Filed 19 October, 1932.) 

Attachments C +Amdavit for attachment against resident defendant 
must show grounds for belief that property is a b u t  to be assigned, 
etc. 

In order to be a valid attachment against a resident defendant it is 
necessary for the plaintiff to show by his affidavit the facts from which 
he draws his conclusion that the defendant is about to assign, disfi7se of, 
or secrete his property, and nhere the affidavit does not so show it is 
fatally defective. 
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CIVIL ACTIOX, before Grady, J., at  Chambers, in Smithfield. 
Suinrnons was issued 14 August, 1932, and an affidai-it a i d  p e t i t i o ~ ~  

for warrtuit of attachment filed by the plaintiff. The a 3 d a r i t  declared 
that the defendant Baer was iiidebtetl to the plaintiff in the sun1 of 
$2,037.50 on rent account, and that  the building and riiercantilr stock 
of defendant therein were destroyed by fire on 7 May, 1932. I t  was also 
averred in  the affidarit tliat t he  defendant had collected all of his insur- 
a i m  with the exception of insurance due by the gariiishws, but that the 
defendant Baer informed tlie plaintiff "that he had written checks dis- 
tributing practically all of his collections from insuranve compa~iics to 
his other creditors, and that  he cannot ancl will not p l y  the plaintiff 
its acc01111t as promised," and "that the plaintiff has reason to believe, 
and does believe from the conduct and statement of the (lefendant Baer, 
as hereillbefore set forth, that  he  is about to dispose of all his  liquid 
assets and get the same beyond tlie reach of this plaintiff so as to prevent 
the plaintiff from collecting its debt." I t  was further alleged in the 
:rffidavit that  the insurance colnpanies, garnishees, had in their possession 
approximately $5,000 for the dt,fendant, and tliat the defendant was 
insolrent. 

Upon the foregoing affitlarit a na r r an t  of attachrneiit was issued ~ I I  

13 August, 1932, arid notice of levy given to the insur:\nce companies. 
'The defendant Bacr filed an answer to the affidavit and warrant of at- 
tac l~me~l t ,  adnlitting that hc was indebted to the plaintiff ill the  sun^ 

of $312.50, but denying that  he was insolvent or that  he had at t~niptrcl  
to put his property bcyontl the jurisdictioi~ of the court and prayed that 
tlie attachiiient be \xcated and dissolred. Gpo11 said ilictioii to d issol~c  
ancl racatc tlic a t t ach ine~~ t ,  the trial judge was of the opinion that t l ~ e  
complaiiit aiid aficlarit n a s  not "as full atid clear as tlie law coi~tenl- 
plates, but tlie court holds that  i t  is sufficient to support tlie issuailce of 
the warraut  of attnclilneiit and the plaintiff, if it  so desires, may anie~ltl 
its allegatioiis in that rcxspect so as  to comply fully with the law :is t o  

at tachme~~ts."  
The defendant exeptetl to the judgnlent and thereaficr tlirl p la i~i t~f l '  

;~ilicndecl the affidavit and petition for warrant of attacllinent as follom,: 
"That the defendant, Louis Bacr, . . . although receiving about 
$20,000 011 account of fire insurance out of which he promised the plain- 
tiff to pay his iildebt~dness . . . has, according to Lis o u l ~  declara- 
tion, disposed of all of said funds with the exceptioi~ of that  rcprese~~tccl 
by the insurance indebtedness attached in this procc~ding,  and h:ls 
thrca te~~et l  to distribute practically all of said fuilds without paying the 
plaintiff his indebtctl~lcss. . . . The defe~rdant, Louis Baer, has thus 
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assigned, disposed of, or secreted, and is about to assigi~, dispose of or 
secrete all of liis tangible property and visible property with iilteiit to 
defraud his  creditors, and especially the plaintiff." 

Clifford & W i l l i a m s  for plaintiff. 
Young & Young for defendanf. 

BROGDEX, J. The only question of law preseiited by the i~ppeal  is 

whether the affidarit and complaint are sufficient to justify the issuaiiue 
of the warrant  of attachment against thr  tlefendaiit, who i q  a r ~ s i d n l t  
of this State. 

There are two decisions of this Court directly in point : The first 
is Judd v. Mining Po., 120 N .  C., 398, 27 S. E., 81, and tlie other is 
B a d  v. Cotton Factory, 179 S. C., 203, 102 S. E., 195. .I petition to 
rehear the case was denied in Bank v. Cotton Factory, 180 N .  C., 328, 
104 S. E., 129. The opinion in the original case asserts: ('The prece- 
dents seem to hold that the affidavit upon which the warrant  of attacli- 
merit was issued is insufficient. I t  alleges that tlie defendant is about to 
assign, dispose of, and secrete the sum of money in the sheriff's haiids 
with intent to defraud its creditors, but it fails to set forth the grountls 
upon which this belief is based. This omission is fatal." The original 
record in  the case discloses that the pertiiient part  of tlie affidavit was 
i11 the following language: "And that  thc said defendant is about to 
receive and dispose of, and assign and serrcte the said sun1 of iiloiiey 
with intent to defraud its creditors." Tlir affidavits ill tlie IlanX case, 
supra, and the Judd case, supra,  are almost in the idmtical lauguagc~ 
of the affidarit ill the case a t  bar, and the foregoing o p i l ~ i o ~ ~ s  of thc 
Court are decisive of the present controversy. 

The  fact tha t  a resident creditor has written or is about to \ \ r i t e  
checks to pay a portion of his indebtedness, and at the same time refucc. 
to pay other creditors, does not constitute ierretiiig, assignil~g or (lib- 
posing of his property with intent to defraud his creditor.. 

,lffirmed. 

D. R. JACKSON ET AL. v. COMMERCIAL NATIONAL BANK ET AL. 

(Filed 19 October, 1932.) 

1. Usury C a-Complaint in this case held insufficient to state cause 
of action to recover for usury. 

Where the complaint alleges that the defendant had charged and re- 
ceived usury on certain indebtedness but fails to allege the time aud 
amount of the payment of the alleged usury, it is insufficient to state a 
cause of action to recover for usury charged and received. 
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2. Account A -Plaintiff held not entitled to accountillg upon allega- 
tions in this action. 

Where the plaintiff alleges that the first mortgage on his lands had 
heen foreclosed and that he contemplated attacking the validity of the 
foreclosure, but that the defendant, who held a second nortgage on the 
lands, agreed to acquire the lands by paying the first rrortgagee and to 
sell the lands and pay the plaintiff any surplus after payment of the 
indebtedness due the defendant, and that the defendant sold part of the 
lands: Held, the plaintiff is not entitled to an accounting, the plaintiff's 
interest in the lands having been foreclosed prior to the defendant's 
acquisition of the lands, and the foreclosure not having been attacked, 
and there being nothing to show that the plaintiff had paid anything for 
the alleged agreement or on the repurchase of the lands. 

APPEAL by plaintiffs from D c c i n ,  J . ,  at  Second February Term, 1932, 
of WAKE. 

Civil action (1)  for usury, and (2)  for an  accounting. 
Plaintiffs being indebted to the defendant bank in the t,um of $15,000, 

evidenced by note, dated 29 March, 1988, bring this action to recover as 
all off-set, to be credited on said note, usury allegcd to have been paid 
on other indebted~iess, but the amounts ar~tl times of ptyincnt are not 
specified; and for an  accounting for lands alleged to hnve been turned 
over to tile defcndallt b m k  for sale for the joi~lt  nc.cou~~t of plaintiffs 
a d  defeudant. 

The  court held that the allegations of usury wvre 11ot sufficiently 
definite to state a cause of action, and, on motiou of tlcfendant, struck 
the same from the complaint. Exception. 

The evidence pertainii~g to the second cause of a(-tion, to wit, for all 
:iccoui~ting, relates to 310 acres of land, known as Foi.est Heights or 
the &full Lands, upon \vhich €he Korth Caroli i~a Joint  Stock Land Bank 
held a first aced of trust and the defendant bank a junioi 1ie11. The first 
deed of trust was forwlosed in December, 1927, and thc land bought ill 
by the Land Bank. 

Plaintiffs thereafter "contemplated attacking said forxlosure," whel~  
it was agreed defendant bank mould acquire said Mull Lands by paying 
off thc Land Bank, sell the property within a r e a s o r ~ a b l ~ ~  tinw and  give 
plaintiffs the benefit of any surplus realized after reilnburzing itself for 
whatever aniount was paid to the said Land Bank. 

Plaintiff further testified the defendant bank "either directly or irl- 
directly acquired said Mull lands from the Land Bank and sold n part 
at auction," but the amount realized mas not known. Nor did it appear 
as to how much the defendant bank paid for said lands. 

At  the close of plaintiffs' evidence, thcrtl was n jutlgmcnt of no~isuit 
on the second cause of action. 

Judgment on counterclaim for amount of note, with interest. 
Plaintiffs appeal, assigning errors. 
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AT. Y .  G u l l e y  a n d  H .  L. S w a i n  for p la in t i f f s .  
B r i g g s  Le. W e s t  f o ~  d e f e n d a ~ z t s .  

STACY, C. J. T h e  allegations of usury  a r e  fa ta l ly  d e f e c t i ~ c ,  and,  fo r  
th i s  reason, were properly stricken out.  N o  cause of action has  bee11 
stated i n  th i s  respect. C l a r k  v. B a n k ,  200 N. C., 635, 158 S. E., 9 6 ;  
Bank v. I f y s o n g ,  177 X. C., 380, 99 S. E., 199. 

N o r  does i t  appear  tha t  the  plaintiffs a r c  cntitled to all accounting 
on t h e  second cause of action. The i r  interest i n  the Mul l  lands had  beell 
foreclosed a t  the  t ime  they were taken o w r  by t h e  defendant bank, and  
i t  is  not alleged or  shown tha t  plai l~t i f fs  pa id  anything f o r  said agwe- 
ment  o r  towards the repurchase of said lands. T h e  foreclosure was n w r r  
attacked a s  contemplated by plaintiffs. 

F r o m  a careful  perusal of t h e  record, we a r c  unable to cliscorer ally 
reversible error .  

A\ffirmed. 
- - -. - - - - - 

C. H. WII,SON v. STANDARD FERTILIZER COMPANY, ISCORPORATED. 

(Filed 19 October, 1932.) 

1; Trial G +Verdict will be construed i n  relation t o  t h e  charge and  
evidence. 

Where a mortgagor alleges that he executed a chattel mortgage as 
security for a preiixisting debt and to secure payment of fertilizer to be 
shipped by the mortgagee, and seeks to have the mortgage declared void 
for fraud and to recover damages for the mortgagee's refusal to ship 
the fertilizer as agreed, and the mortgagee alleges that the chattel mort- 
gage was not to become effective or the fertilizer shipped until payment 
of a certain sum in cash by the mortgagor, and the jury finds from the 
evidence that the mortgagee had not wrongfully refused to ship the 
fertilizer and had not procured the execution of the mortgage by fraud:  
Held, the verdict of the jury will be construed in the light of the testi- 
mony and the charge of the court, and amounts to a finding that the 
mortgage never became effective for failure of the mortgagor to make 
the cash payment constituting a condition precedent, and judgment should 
be rendered declaring the chattel mortgage of no effect and for the de- 
fendant on the amount admitted to be due on the pr&xisting debt. 

2. Evidence J a-Par01 evidence of condition precedent t o  effectiveness 
of written c o n t ~ a c t  is admissible. 

Par01 evidence is admissible to show a verbal agreement constituting 
a condition precedent to the effectiveness of a written contract when such 
verbal agreement does not contradict the written terms of the contract. 

APPEAL by plaintiff f r o m  Deuin ,  J., a t  J u n e  Term, 1932, of WARE. 
Modified and  affirmed. 



360 IS THE SUPREME COURT. [203 

Tlie 1myose  of the action is to have a chattel mortgage declared yoid 
for fraud and to recorcr damager for the clefe~ldant's brt.ac11 of its con- 
tract to deliver fertilizer to the plaintiff in the year 1931. Tlie plail~tifi 
admits lie becanie indebted to the dcfenda~it  in 1930 in the sum of 
$351.76, but alleged that he executed to the dcfendant I chattel mort- 
gag(., procured by fraud, in the sum of $666, which inrluded the dcbt 
of 1830 ant1 tlie purcl~ase price of fcrtilizcr to bc furnished by tlic 
tlcfcndant in 1831. 

I h i s ~ w r i n g  the cornplaint the clefelidnut set up the plaintiff's intlebtecl- 
iless for 1930, and alleged that  the chattel riiortgage was to becorn(> 
effective and the fertilizer T ~ S  to be shippcd only upon payment by the 
plaintiff of $130 in cash, tliat tlie plaintiff failed to p a j  this sum, and 
that the defendant refused to ship the fertilizer. 

I n  respoi~se to issues submitted the jury found that  the tlcfcndal~t 
had not wrongfully refused to make the shipment, tlmt i t  had not 
frautlulclitly procured the execution of the chattel mortgage, and that  
the plaintiff was not elititled to damages. 

I t  w s  illerefore adjudged that  t h ~  plail~tiff recover nc~tliiiig and that 
the defendant recorcr of the plaintiff the admitted intl(~1) eclness of 1930 
and the cost of the action. 

Tlie plaintie except(4 aild appealed. 

,\oa>rs, J. The ~ c r d i c t  must be interpreted by r e f e r c ~ w  to tlie testi- 
niony of the nitnesscs and the charge of the court. H a l c r ~ m  v. J o h n s o n ,  
177 N. C., 213, 218; 1T'~ldon 21. R. R., ibid., 179; J o n c ,  1 % .  R. R., 176 
AT. C'., 260. Giving it this interpretation n e  are led to the co~~clusion 
that the jury acccptetl the defendant's contentioil tliat the chattel mort- 
gage nmer  hvcarne effective because the plaintiff did  lot coinply with 
his agreemelit to niake a cash payment of one huiidred and fifty (101- 
Iars-an agreement in parol, not contradicting the written instrunlent 
Inlt constituting a condition precedent to its efficacy. ]Tor this reas011 
the tiefendm~t Jras not obligated to furnish the fertilizer. I f  the mort- 
gage did uot go into effect the plaintiff could not hare  bee11 benefited by 
:I findi~ig tlint its csecution had been frauduler~tly procured. The  jury 
found with the dcfendant on all tlie issues; and as  the plaintiff admitted 
the debt ~f 1930 tlie court properly gave tlirl defendant I judgment for 
this amount. We find no error in tlie trial, but tlic judgment should 
be modified by declaring the chattel rnortgngc of 110 cjfect. Tlie con- 
tract was entire, not divisible. 

Modified and affirmed. 
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STATE v. JOE GARNER, HERBERT GARSER, ET AL. 

(Filed 19 October, 1932.) 

1. Criminal Law H ~Cont inurtnce  should be granted where it is neces- 
sary to afford defendant fair opportunity to confront witnesses. 

While a motion for a continuance is addressed to the sound discretion 
of the trial court such motion should be granted where it  is necessary 
f o r  the preservation of the defendant's constitutional right to a fair 
opportunity to confront his accusers and witnesses with other testimony, 
but where on appeal from the court's order refusing defendant's motion 
for a continuance, it is not made to appear that this right had been 
denied the exception to the court's ref'usal to grant a continuance mill 
not be sustained. 

2. Criminal Law L e-Burden is on appellant to show error. 
The burden is on appellant to clearly show that error has been com- 

mitted, as  the presumption is against him. 

APPEAL by  defendants f r o m  Sinclair, J., a t  F e b r u a r y  Term,  1932, of 
DUPLIN. 

Cr imina l  prosecution tried upon a n  indictment charging the defend- 
ants, J o e  Garner  and Herbert  Garner ,  and two others, with robbing the  
B a n k  of Magnolia of $14,000 on 1 2  J a n u a r y ,  1932, and cognate offenses, 
set out  i n  a five-count bill. 

T h e  defendants were arrested on Tuesday, 2 February,  the bill was 
returned the next d a y  and  t h e  t r i a l  was h a d  on F r i d a y  of the  same 
week. T h e  defendants asked f o r  a continuance, o r  t ime within which to 
p repare  their  defense. Motion overruled;  exception. 

F r o m  convictions and judgments thereon, the  defendants appeal,  as- 
signing errors. 

Attorney-General Brumn~itt and Assistant Attorney-Genewl S~uu%ell 
for the State. 

R. D. Johnson and J .  J .  Gresham, Jr., for defendants. 

STACY, C. J. T h e  only exception, which needs to be specifically 
noticed, is the  one addressed to t h e  refusal of t h e  court  to  g ran t  the 
defendants' motion for  a continuance. While, ordinarily, this  is  a mat -  
t e r  resting i n  the  sound discretion of the t r i a l  court,  nevertheless, i t  
should be remembered t h a t  defendants have a constitutional r ight  of con- 
frontat ion,  which cannot lawfully be taken f r o m  them, and  this  includes 
the  r igh t  of a f a i r  opportuni ty to  face "the accusers and  witnesses with 
other testimony." Section 11, Bil l  of R i g h t s ;  S. v. Lea, ante, 1 3 ;  S.  a.  
Ross, 193  N. C., 25,  136 S. E., 193. B u t  the  record is  barren of a n y  
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affidavits, o r  eridelice tending to show a denial of this  right.  S. 1 % .  

Rhodes, 202 N. C., 101, 161  S. E., 722;  8. v. Sauls, 190  N. C., 810. 
130 S. E., 848; S. v. Hiley, 188  N. C., 72, 123  S. E., 203. I n  t h e  ab- 
sence of a clear showing, the  exception must  be o v e r r u l d .  T h e  burden 
is on appel lants  to  show error ,  and they mus t  m a k e  i t  appear  clearly, 
as  the presumption is  against them. B a k e r  u.  Clayton, 902 N. C., 741;  
Poindextw r. R. R., 201 N. C., 833, 160 S. E., 767. 

S o  error .  

IN THE MATTER O F  RAY BAILEY, ALIAS RAY KEITH. 

(Filed 26 October, 1932.) 

1. Extradition B c-Upon hearing of habeas corpus i n  oxtradition pro- 
ceedings court  mus t  hear  allegations a n d  proof on  controverted facts. 

Where a writ of habeas corpus has been issued in extradition proceed- 
ings i t  is the statutory duty of the court, if a n  issue is raised concerning 
material facts, to "proceed in a summary way to hear the allegations and 
proof of both sides," and the words of the statute import more than n 
mere perfunctory or formal hearing. C. S., 2234. 

2. Same--Court may determine whether  prisoner was i n  demanding state 
a t  t ime  of crime upon issue of whether  h e  is a fugitive f r o m  justice. 

Upon the hearing of a writ of habeas corpus in extradjtion proceedings 
the hearing judge may determine from the evidence, vihen the fact is 
controverted, whether the prisoner was in the demanding state a t  the time 
of the commission of the crime upon the question of whether he is a 
fugitive from justice. 

3. Same--Appal a n d  E r r o r  J c-Judge hearing h a b e a ~ .  corpus i n  ex- 
tradition proceedings mus t  determine disputed facts i n  his discre- 
tion. 

Where upon a hearing of a writ of habeas corpus in extradition pro- 
ceedings it  is controverted a s  to whether the prisoner was in the demand- 
ing state a t  the time of the commission of the crime a n  issue of fact is 
raised for the determination of the hearing judge in his sound discre- 
tion, and his finding upon supporting evidence that the prisoner was not 
a fugitive from justice is conclusive on appeal. 

4. Extradition B a-Upon finding t h a t  prisoner was not  ,t fugitive from 
justice judgment relensing prisoner is correct. 

Where on a hearing of a writ of habeas corpus in extradition proceed- 
ings the court finds upon supporting evidence that the prisoner was not 
a fugitive from justice and was not in  the demanding state a t  the time 
of the commission of the crime, and releases the prisoner, the judgment 
speaks the mind of the judge, and is not affected by c e ~ t a i n  remarks of 
the judge in the record outside the judgment indicating that he decided 
the case from the standpoint of the guilt or innocence of the prisoner, and 
the judgment will be affirmed. 
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HABEAS CORPUS, before Moore, J., 27 June, 1932. From JACIWOE. 
On 5 May, 1932, a warrant was issued by a magistrate of Greenville 

County, South Carolina, charging that on 1 May, 1932, Ray Bailey, 
alias Ray Keith, "did shoot, kill and murder one A. B. Hunt" in the 
town of Greenville, South Carolina. The Governor of South Carohla 
duly made requisition upon the Governor of Xorth Carolina, and on 
9 May, 1932, the Governor of North Carolina duly issued a warrant of 
extradition, requiring the arrest of said Bailey. Bailey was arrested on 
7 June, by the sheriff of Jackson County, and thereupon applied for a 
writ of habeas corpus. The writ was issued by Moore, J., on 7 June, and 
was heard by him on 27 June, 1932. At the hearing it appeared that 
Hunt  had been killed in Greenville, South Carolina, at about 10 :30 p.m. 
on the night of 1 May. A police officer of Greenville, South Carolina, 
who claimed to be present at  the killing testified positively to the identi- 
fication of Bailey, and further testified that, in the gun battle betweeu 
Bailey and police officers, resulting in the death of Hunt, Bailey had 
been shot by police officers and seriously wounded in the hand and 
abdomen. Another police officer of Greenville, South Carolina, who 
claimed to be present at the shooting also positively identified Bailey 
as the man who killed Hunt. A merchant of Greenville, South Carolina, 
also identified Bailey as the slayer of Hunt. 

Bailey offered evidence of many witnesses as to his whereabouts on 
the day of the killing, and further offered positive evidence from several 
disinterested witnesses that he was found shot down on the road between 
Burnsville and dsheville at about 10:30 o'clock on the night of 1 May. 
The place, where the testimony showed that he was found lying in the 
road seriously wounded, was approximately eighty-five miles from Green- 
ville, South Carolina. The evidence for Bailey further tended to show 
that the persons who found him lying in the road seriously wounded. 
carried him to Xsheville and from thence he was then carried to a 
hospital at Sylva in Jackson County. Bailey testified that he had been 
shot by a companion on the night of 1 May, resulting from a quarrel 
over a poker game, and offered testimony of disinterested witnesses tend- 
ing to corroborate his statement. Bailey denied that he was in South 
Carolina on the day of the crime or that he had been in the state for 
sometime prior thereto, and contended that he was charged with the 
crime merely because he had been found in a hospital seriously wounded 
early the next morning. There was further evidence to the effect that 
police officers of South Carolina had arrested other members of the 
Bailey family, charging them with the murder of Hunt, and positively 
identifying them as present at the killing, and that failing to offer 
at  the hearing evidence of identity, they had all been discharged under 
writ of habeas corpus. 
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Bailey offered the evidence and affidavits of approximately twenty 
xitnessee, and the State offered affidavits and testimonj of twelw wit- 
nesses. 

At  the conclusion of the hearing the record shows the following: (By  
the Court.) "Gentlemen, I think there has been an issue raised here, 
I don't think 1 h a r e  a right to pass on, tha t  of identity, (2nd a t  the same 
time I don't think i t  would be fa i r  to the defendant to serd him to South 
Carolina to stand a trial, as it would be very expensive to him and his 
folks; under the testimony I don't think there would be a jury  anywhere 
that  would ever find him guilty beyond a reasonable doubt. I shall, 
therefore, discharge him under the writ and let him go. 

The respondents except to the rulings of the court and hereby give 
notice in open court of intention to appeal to the Suprc:me Court, and 
also g i \ e  notice in open court that  respoiider~ts will make application to 
the Supreme Court for a writ of certiorari for the purpcse of reviewing 
the record and rulings and findings of the c*ourt." 

Thereafter a formal judgment was entered as follows : 
"This cause comii~g on to be heard and the same beiig heard before 

the undersigned judge, resident of the 20th Judicial District of North 
Carolina, a t  Sylva, K. C., on 27 June,  1932, upon the petition and writ 
of habeas t o r p u s  ill this cause, and i t  appearing to the court that a 
fugitive 15-arrant was issued for R a y  Bailey, alias Ray  Keith, and that 
thereafter the Governor of North Carolina, upon request of the State of 
South Carolina, issued warrant  of extradition foi Ray  Bailey, alias Ray 
Keith, and thereafter petition for writ of hubeas corpus  was sworn out 
by the said Ray  Bailey, and writ of ltabeas corpus  was thereupon issued, 
and the State of South Carolina appearing in court artd being repre- 
wilted by HOII.  J. G. Leather~vood, John M. Queen, solicitor of the 20th 
Judicial District, and D. D. Alley; and the State of South Carolilia 
having i~itroduced its evidence, and the defendant, Ray  Bailey, having 
introduced evidence, all of which appears in tlie record; 

Thereupon, tlie court finds as a fact : 
1. Tha t  Ray Bailey (alias Ray  Kei th)  i s  a citizen and resident of the 

State of Sort11 Carolina. 
2. That  he is not a fugitive from justice from the State of South 

Carolina, and mas not present a t  the time of the commission of the 
alleged crime a t  Greenrille, South Carolina. 

3. That  the State of South Carolina has failed to show probable 
cause for holding the said R a y  Bailey in  custody, or thal, he  committed 
the alleged c r i m e t h e  murder of A. B. Hunt ,  and has failed to produce 
sufficient e~ idence  to warrant the court i n  refusing the writ, and the  
court finding from all the evidence introduced in this cause that  the 
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petitioner is  entitled to the relief sought in his petition a i d  the writ of 
11abeas corpus; 

I t  is, therefore, upon motion of Clyde K. Hoey, G. I>. Bailey, Dan K. 
Moore and Charles Hutchins, attorneys for the petitioner, considered, 
ordered, decreed and adjudged by the court that the petition and writ be 
allowed and that  the defendant be and he is hereby released from 
custody." 
d petition \ \as filed in the Supreme Court of Xor th  Carolilia for a 

writ of c e r t i o ~ a r i  to bring u p  the record, which was duly granted oil 
31 August, 1932, and the record was duly certified by Judge Moore 011 

13 September, 1932. 

J o h n  X .  Daniel,  Attorney-General of h'outh Carolina, C 'o~dle  Page, 
Assistant Attorney-General of S o u t h  Carolina, J .  G. Leatherwood and 
Queen (e. Al ley  for demanding State .  

Clyde R, l i o e y ,  G. D. Bailey,  D a n  I<. Noore  and Charles Huichins f o r  
petitioner. 

B x o t i u ~ s ,  J. When a writ of lmbeas curpus  has been issued to illquire 
into the lcgality of an arrest on a warrant of extradition, what is the 
functioii of the heariirg judge and the legal effect of his findings of 
fact ? 

C. S., 2284, defiues tlie duty of the judge before whom the writ is re- 
turnable, and also, prescribes tlie scope of the hearing. H e  shall imme- 
diately ( a )  '(examine into the facts contained in such return and into 
the cause of the confinement ; 

(b )  "and if issue be taken up011 the material facts, . . . or other 
facts are alleged to show that  tlie iinprisoninent . . . is illegal"; 

(c )  "the . . . judge shall proceed i11 a suinmarg way to hear tlie 
allegations and proofs oil both sides; 

(d )  ( 'aid . . . do what to justice apl)wtai~is,  ill d e l i ~ ~ r i l l g ,  bail- 
i ~ l g  or remandil~g such party." 

The statutory words "if issue be taken upon the material facts . . . 
the judge shall proceed in a summary way to hear the allegatiorls ant1 
proofs of both sides," preclude the idea that  such hearing shall be per- 
functory and merely formal. This Court said I n  re Veusey,  196 X. C., 
662, 146 S. E., 599: "Oi~e who is sought to be extradicted may contest 
the validity of the extradition proceedings on writ of habeas corpus by 
showing ( 1 )  that  he is not charged with a crime in the demanding 
state, or (2 )  that  he is not a fugitive from the justice of the demanding 
state. Both of these are jurisdictional matters, and, if the accused call 
establish either, he is entitled to be discharged from custody. The first 
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is a question of law to be determined upon the face of the requisition 
and the indictment or affidavit accompanying it, the law of the demand- 
ing state, of course, furnishing the test; while the second is a questioii 
of fact which, when controverted, may be established by evidence like 
any other disputed fact." See, also, In,  r e  I i u b b a t d ,  201 N .  C., 472. All 
the authorities, including the decisions of this State a]-e to the effect 
that  i t  is not proper to hear evidence upon the guilt or  innocence of 
the prisoner or  to  take into consideration the merits of the case or of 
the defense to be interposed a t  the tr ial  or of an alibi, or of other mat- 
ters involving the ultimate issue of guilt. Nevertheless, these are general 
observations and legal assertions. I f  the petitioner was not in the de- 
manding state when the crime was committed, certainly he could not be 
guilty of a crime, and hence it is obvious that  the question of presence 
in the demanding state a t  the time of the crime involves in a certaili 
sense guilt or innocence, alibi or other defenses that  ma,? be interposed 
a t  the trial. I t  is  apprehended, howcver, that  the courts mean to say 
that  tlie bald question of presence in the demanding stat(, a t  the time of 
the commission of tlic alleged crime n a s  thr. primary question to he 
considered. 

I n  arriving a t  a conclusion as to whctlier the prisoner should be re- 
manded or discharged, a difficult question stands a t  tlie threshold: 
What quantum of proof shall the hearing judge require in ordrr to de- 
termine the ultimate issue of fact as to whethcr the p r i sonc~  n a s  in 
the demanding state a t  tlie time of the criuie? It hi; bccn asserted that 
if the evidence is conflicting upon the subject of presence in the denland- 
ing state a t  the time the crime mas coniiiiittetl that the p r i~one r  is not 
entitled to be discharged, but should be remandetl for trial. I t  lias also 
been said that if there is some evidence of the presence of the prisoner 
in the demanding state a t  the time the offwse was committed, a dis- 
charge is  not warranted or justified. See l l lunsey 11. C l o , ~ g h ,  196 U. S., 
364, 49 L. Ed., 515; H y a f t  v. S e w  Yo&, 188 U. S., 691, 47 L. Ed., 657. 
That  is to say, that  if there is more than a scintilla of evidence in favor 
of tlie demanding state, the judge should discharge the writ of habcns 
corpus and remnnd the prisoner. Hence, if any sort of reckless or fanci- 
ful  testimony should be offered tending to show the preseme of a prisoner 
in the demanding state, the accused might tliercupori offe - the testimony 
of a thousand disinterested persons who knen- absolutely that  he was not 
in the denlanding state at the time, nevertheless the courts would be 
powerless to afford protection. Manifestly under such interpretation thc 
beneficent powers of habeas corpus would be set a t  naught and the 
"hearing" provided by law ~vould be no more than a l~ollom form or 
fleeting shadow. Nevertheless the demanding state is vitally interested in 



S. C.] FALL TERM, 1932. 367 

the outcome. I t  has the right to t ry  and punish offenders against its 
peace and dignity, committed within its jurisdiction. Consequently a 
difficult task is imposed upon a judge in undertaking to decide the im- 
portant question involved. 

The statute of this State, C. S., 2234, enjoins the judge "to do what 
to justice appertains in  delivering, bailing or remanding such party." 
Obviously the statute does not undertake to limit the judge in arriving 
a t  his conclusions, but apparently commits the result to the exercise of 
his sound legal discretion. The nearest approach to a positive declara- 
tion of this Court upon the quantum of proof is contained in 8. v. l ie rn-  
don, 107 N. C., 934, 12  S. E., 268. Upon the facts appearing in the 
record, the Court said: "If the judge, upon the investigation of the 
evidence oil a petition for habeas corpus, adjudges that  there is or is not 
probable cause, and admits or refuses to admit to bail, no appeal or 
certiorari lies, either in favor of the state or the petitioner. . . . 
The quantum of evidence and the number of witnesses to be exaniiiietl 
must necessarily be left also to the sound discretion of the judge who 
liears the writ, and his action ill that  regard cannot be reviewed." 

I n  the case a t  bar a controversy of fact arose between the contendiiig 
parties, that is the demaiiding state and the prisoner, as to whether the 
prisoner was ill the demariding state at  the time the alleged offei~se mas 
committed. The  writ of habeas corpus was created and fashioned for 
the express purpose of determining such controverted fact. The statute 
and public policy require that  such fact be determined ill :L suniniarg 
manner. Doubtless in given* cases different minds would work out 
diverse conclusions, but after all i t  is perhaps wise that the determina- 
tion of the ultirnate fact should be lodged in the soulid legal discretiol~ 
of an  impartial judge, commissioiied by the law of the land aiid the i11- 
herent sense of the responsibility of his high office "to do what to justice 
appertains." H e  hears the witnesses and observes their mental leanings 
or bias toward the question involved. H e  senses the atmosphere of the 
case. Moreover it would doubtless be a dangerous experinleiit to under- 
take by a judicial decree of an appellate court to prescribe a legal strait- 
jacket for such matters. 

Exercising the power delegated by statute and supported ill priuciple 
by the decisions of this State, the hearing judge found certain facts and 
set them forth in his judgment. The last inquiry in the solution of the 
appeal i s :  What is the effect of the findings of fact set out i l l  the judg- 
ment?  Whatever may be the variable coiiclusioils reached by other 
courts, that inquiry is settled in North Carolina. The  law is thus 
stated: "The findings of fact made by the judge of the Superior Court, 
found as they are upon cornpetent e~idence ,  are also conclusive on us, 
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and  we must  therefore base our  judgment  upon  his  finclings, which amply  
sustain h i s  order." In ,  r e  I fami l lon ,  182 N. C., 44, 108 13. E., 385. See, 
also, Clegg v. Clegg,  186 N. C., 28, 118 8. E. ,  824;  In I-c IIayes,  200 
N. C., 133, 156 S. E., 791. 

I t  is  t rue  t h a t  the judge made cer tain remarks appenrii  g i n  t h e  record, 
tending t o  sliow t h a t  he  was undertaking to view t h e  case f rom t h e  s tand-  
point  of gui l t  o r  innocence or  tlie ul t imate probability of acquittal upon 
t r i a l  i n  the  demanding state. I f  these remarks h a d  b e m  incorporated 
into the  judgment  itself, a wholly different fac tua l  s i tuat ion would be 
presented upon  the  appeal,  but  t h e  judge expressly declared i n  the  judg- 
ment  a s  signed t h a t  he  found a s  a fact  "that lie (pr isoner)  is  not a 
fugi t ive f r o m  justice f r o m  the  S t a t e  of South  Carolina, and  was  not 
present a t  the  t i m e  of tlie cornniission of the  alleged cr ime a t  Greenville, 
South  Carolina." T h e  judgment a s  wri t ten and  signed speaks t h e  mind  
of tlie judge a n d  his  conclusion upon tlic matters  i n  isrue. Therefort,, 
the  judgment a s  rendcrcd mus t  stand. 

Affirmed. 

ROY LAWSON V. BANK O F  BIADEKBORO. 

(Filed 26 October, 1932.) 

1. Appeal and Error J c-Findings of fact are conclusive on appeal when 
supported by evidence. 

Where the court below finds the facts undcr an agreement of the parties 
his findings are conclusire on al~peal when supported sufficient com- 
petent evidence. 

2. Bills and Notes I &Bank collecting draft is agent of drawer and is 
liable to him for allowing unauthorized deduciion. 

Where A.  sells cotton to B. who in turn sells i t  to a cotton mill, and 
gives A. a draf t  on the mill in payment of the purcha , ;~  price, and A.  
ships the cotton to the mill and deposits the draft with i~ i l l  of lading at- 
tached in  a hank nhich sends the draft to anothcr bx~ik for collection, 
and the collecting bank allows the mill to deduct therel'rom a n  amount 
owed it  by 8. and remits the balance to A , :  Held, the collecting bank 
v a s  the agent of A. and is  liable to him for the amoont of the deduction 
unless A. had authorized or ratified such drduction. 

3. Same: Principal and Agent C a-Held: drawer ratified act of collect- 
ing bank in allowing drawee to deduct sun1 from amount of draft. 

Where the collecting bank allows the drawee of a draft to deduct 
therefrom a certain sum due the drawee by another, and tlie drawer is 
notified of such deduction and accepts the amount collected and attempts 
to collect the amount of the deduction from the one who  owed the sum to 
the drawee: Hcld, the acceptance by the drawer of the amount collected 
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on the draft and his attempt to collect the amount of the deduction from 
the third person constituted a ratification of the act of the collecting bank 
in allowing the deduction, and the drawer may not thereafter collect the 
amount of the deduction from the collecting bank. 

4. Principal and Agent C a-Principal must ratify acts of agent in whole 
or reject them in whole. 

A principal will not be allowed to accept the benefits of the unauthorized 
acts of his agent and repudiate the burdens, but the principal must ratify 
the whole transaction or reject it completely, and where written instru- 
ments of ratification are to be construed or where the facts are undis- 
puted, or only one inference can be drawn therefrom, the question of ratifi- 
cation is for the court. 

APPEAL by plaintiff from Small, J., at  September Term, 1932, of 
BLADEN. Affirmed. 

The judgment of the court below is  as  follows: 
"It having been agreed that  the court find the facts, the court finds 

the following: That  Roy Lawson, the plaintiff, sold to G. W. Branch 
fifty bales of cotton, that G. W. Branch resold the cotton to the Bladen- 
boro Cotton Mills; that Roy Lawson consigned the fifty bales of cotton 
to Bladenboro Cotton Mills with draft  attached to the bill of lading 
made by G. W. Branch, said draft  being made payable to Roy Lawso~r 
at sight for the sum of $1,884.22. That  said draft  with bill of lading 
attached was transmitted to the Bank of Bladenboro and the Bank of 
Bladenboro notified the Bladenboro Cotton Mills that  it had same for 
collection and that the Bladenboro Cotton Xil ls  deducted from the 
amount of said draft the amount of $383.97, that  said Branch o w t l  
said Cotton Mills. 

That  said Bank of Bladenboro forwarded dpaft as agent for plaintiff 
to the Citizens Bank of Morven, Georgia, that  the bank of AIorven, 
Georgia, notified plaintiff of said deduction by Bladenboro Cotton Nills 
and that said Morren Bank credited the account of plaintiff with 
$1,500.25, that  plaintiff learned of said credit of said Bank of hiorve~l 
on Xonday following Saturday the Bank of Morven received said draft. 
That  plaintiff accepted said draft  from his forwarding agent the Bank 
of Bladenboro and allowed same to remain to his credit in the Bank of 
Morven, Ga. That  subsequent to receiving the $1,500.25 draft  in Georgia 
bank plaintiff attempted to  collect the $383.97 difference from G. W. 
Branch. That  practically seven days thereafter, that  is after receipt 
and credit of said amount in the Georgia bank and after plaintiff failed 
to collect from Branch he then attempted to collect the difference from 
the Bank of Bladenboro. The   lai in tiff failed to attempt to collect from 
the Bank of Bladenboro until he learned he could not collect from 
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Branch. The plaintiff saw exhibited to him the $1,500.i!5 draft  in the 
Bank of Morven, Georgia, and knew of the  deduction on Monday fol- 
loning tlie Saturday the Georgia bank received same, and that  in persou 
he saw a statement of the deduction made by the Bladenboro Cotto11 
Mills. 

The  court finds the above facts i n  this cause: I t  is therefore ordered, 
adjudged and decreed that  the plaintiff take nothing in ,his action and 
that the plaintiff pay the costs, to be taxed by the clerk." 

The  plaintiff's only exception and assignment of error is as follows: 
"The court erred in rendering judgment for defendant upon the facts 
found and contailled in the judgment." 

11. If. Clark for plaintif. 
T7n~.ser, Lawrence, J lc In tyre  & H e n r y  for defendant. 

CLARKSOX, J. I t  was agreed that  the court below should find the facts. 
We are bound by the findings if there is sufficient competent evidence 
to support them, which we think there is. 

The  f i rst question involved: Did the defendant, as plaintiff's agent, 
violate the trust imposed in it by the plaintiff i n  acceptance of $1,500.26 
aud delivery of the draf t  for $1,884.22 with the bill of lading to Bladen- 
boro Cotton Mills? We think i t  did. 

The  plaintiff, Roy Lawson, sold to G. W. Branch fifty bales of cottoll 
for $1,884.22. Branch sold the cotton to the Bladenborc~ Cotton Mills, 
and drew a sight draft  for  $1,884.22 on the cotton m 11s payable to 
Roy Lawson, with tlie bill of lading for the cotton attached. Roy Law- 
son deposited the draft  in the Citizen's Bank of Morven, Ga. The draft  
was sent to the  Bank of Bladenboro for collection. I t  turned out that 
Branch owed the cotton mills $383.97, and when the $$1,884.22 draft  
n i th  the bill of lading n a s  presented by the Bank of Bladenboro to the 
cotton mills, the defendant Bank of Bladenboro accepted from the 
cotton mills $1,500.25, and turned the draft  and bill of lading for the 
cotton over to the cotton mills, and allowed a deduction From the draft  
of $383.97, and sent $1,500.25 to the Bank of Morven, Ga., which mas 
credited to plaintiff's account. 

The well settled law in this jurisdiction is thus stated: "If a bank 
receive a paper for collection on a party a t  a distant place, the agent 
it employs a t  the place of payment is the agent of the owner and not of 
the bank; and, if the bank selects a competent and r e h b l e  agent and 
giles proper instructions, i ts  responsibilities cease." Bar,lc v. Bank,  71 
Mo. App., 451; Rank v. Floyd, 142 N. C., 191-2; Quall.; a. Bank,  197 
N. C., 438. 
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I f  nothing else appeared the plaintiff would be entitled to recover the 
amount he sued for from the defendant. But  there is a second question 
involved: H a s  the plaintiff ratified the acts of its agent, the defendant, 
in delivery of the said draft and bill of lading for less than the amount 
of the draft ? We think so. 

The defendant sent the $1,500.25 to the Bank of Morven, and notified 
i t  of the deduction. The Bank of Morven received the amount on Satur- 
day, credited i t  to the account of plaintiff, and notified plaintiff on 
Monday of the deduction. Plaintiff saw the $1,500.25 draft in the Bank 
of Morven and in person saw the statement of the deduction made by 
the cotton mills. The plaintiff thereafter attempted to collect the amount 
from Branch and, after learning he could not collect from Branch, at- 
tempted to  collect the difference from defendant, which was about seven 
days thereafter, and brought this action 24 March, 1932. 

I t  will be noted i n  the present case that plaintiff is not suing Bladen- 
boro Cotton Mills, the party whom he had a draft  on, but is suing 
the agent, the Bank of Bladenboro. I t  is well settled that if he had sued 
the cotton mills the suit would be a ratification. The matter is thus 
stated in 21 R. C. L., Principal and Agent, par t  see. 106, a t  pp. 927-8: 
"Ratification of the unauthorized acts of one assuming to act as agent 
may be either express or implied: express as by spoken or written words 
applied, when the conduct of the principal constitutes an  assent to the 
acts in  question. And the acts of the principal, i t  seems, will be liberally 
construed in favor of a ratification. One of the most unequivocal 
methods of showing a ratification of an agent's unauthorized act is the 
bringing of an action or basing a defense thereon. For  example, where 
an  agent sells the goods of his principal at an agreed price, to be paid 
for in services to be rendered to the agent by the purchaser, and the 
principal, with full knowledge of the facts, sues the purchaser in as- 
sumpsit for the price agreed, he thereby affirms the contract of his 
agent, both as to the sale and the mode of paying the price." 

I n  the case of Bank v. Justice, 157 IT. C., 373, the plaintiff bank 
held a note of $1,400 on defendant Justice, and sent it to the Mitchell 
County Bank of Bakersville, N. C., for collection. The bank returned 
the note of $1,400, and remitted $432 which i t  collected and credited on 
the note and the cashier of the bank wrote plaintiff "the drawers of 
this paper claim that the note should have been for $500 instead of 
$1,400, and the $432 which they ask that we tender you is to cover the 
$500 and interest for three years and four months, making $600, less 
the $68 credit which appears on the back of the note. I f  you do not 
care to accept enclosed remittance, you can return same to us. . . . 
The drawers of the note tell me they will stand to be sued on the paper 
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before making any further settleinelit." The  plaintiff made 110 reply 
to this cornmunication, ancl witliout returning or offering to return the 
$432, claiming that  same shall be considered only as a credit for that 
nnloui~t, instituted tlie present suit to rwover tlie balance of the $1,400. 

111 the above case, the suit was not against the agent who made full 
disclosures of the purpose of Justice, arid the note was not turned over to 
<Tustice by the agent baiik, but r e t u r ~ ~ c d  to the plaintiff bank. Ful l  
uarning was made by the collecting bank and the rnakcrs of the ~iote.  
The  plaintiff bank sued the makers of the note. The  Court said, a t  p. 
375: i t  I n  our opinion, this letter gave clear intimation to plaintiff that 
if the moiiey was retained it v a s  to be in settlement of tlie claim, arid 
under our decisioiis further recolcry may not be allowed. A y d l e t t  v. 
B ~ o w ~ i ,  153 N .  C., 334; A r m s t r o n g  v. L o n o n ,  149 N. C., 434; C l i n e  1;. 

Rudiaill. 126 N. C., 523. . . . I t  is urged that  plaintiff did not 
k i~ow tlie positive character of the tender when the lattcsr was received 
traiismitting the payment, but he knows it now and insists on retaining 
the money. The principle applicable is very well stated in 30 Cyc., p. 
1267, as follo\vs: ' I t  is a well settled principle of ratification that thc 
principal must rat ify the whole of an agent's unauthorized act or not 
nt all, and cannot accept its beneficial results and repudi:ito its burdens. 
I t  follows as a general rule that  if a principal with full knowledge of 
nll the material facts takes arid retains the benefits of the unauthorized 
act of his agent, lie thereby ratifies such act arid with tlie 3enefits accepts 
the burdelis resulting therefrom.' R. R. v. R. R., 147 X. C., 38.5." 

111 DeLoache  v. DeLoache ,  189 K. C., at p. 398, the learned former 
Associate  J u s t i c e  V a r s e r ,  of this Court, in reference to this subject said:  
"Business transactions cannot be safely conducted upon secret reserva- 
tions of niiild that  are totally iriconsistent with the open acts. I t  mas 
open to plaintiff to refuse to accept check No. 2 if he wirs unwilling to 
:&rm its provisions in every respect. When he accepted its proceeds he 
matlc effective and binding its every stipulation. O r e  C'o. v .  i 'owers,  130 
N. C., 152;  A y d l e t t  v. B r o w n ,  153 N .  C., 3M." 

111 P a r k s  v. T r u s t  C'o., 195 N .  C., a t  p. 455-6: "Speaking to the sub- 
ject i n  T17aggoxcr v .  Publishing C'o., 190 N .  C., 829, 13Ci S. E., 609, i t  
\ \as  said:  'The defendant will not be permitted to repudiate the act of 
its agent as being beyond the scope of his authority, and at the same time 
;~ccept the benefits arising from what he has done whil? acting in its 
liclinlf. S f a d ~ u ~ e a f h e r  v .  G ~ a c e l y ,  187 N .  C., 526. I t  is t rule too well 
c.st:\blished to  admit of debate that  if a principal, with full knowledge of 
the material facts, takes and retains the benefits of an ui authorized act 
of his agent, he thereby ratifies such act, ancl with the br>nefits he must 
~~ecessari ly accept tlic burdens incident thereto or which l~atura l ly  result 
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therefrom. The substance of ratification is confirmation after conduct. 
2 C. J., 467. I t  is also a settled principle of ratification that  the princi- 
pal must rat ify the whole of his agent's unauthorized act or not at all. 
H e  cannot accept its benefits and repudiate its burdens. Bank P .  J l r s t i c c .  
157 N. C., p. 375." 

I n  Sugg v. Credit Co., 196 N. C., a t  p. 99, it  is said:  "Coilceding 
without deciding, that  the cashier of the Snow Hill  Banking and Trust  
Company, was not authorized by the payee to endorse the check in ques- 
tion, still we think the plaintiff must fail in his suit if not upon the 
principle of ratification then upon the doctrine of estoppel. The law 
will not permit him to take and to hold the fruits  of what was done for 
him by the cashier of the bank and a t  tlie same time repudiate its conse- 
quences. Bank v. Justice, 167 K. C., 375." 

I f  plaintiff had brought an  action against the cotton mills tlie au- 
thorities are to  the effect that  the present suit was an  u~lequivocal 
ratification. We think, under the facts and circumstances of this case, 
the principle applies to the defendant agent, the Bank of Bladenboro. 
The plaintiff should have promptly returned the $1,500.25 to the Bank 
of Bladenboro, and tlie bank could then have called on the cotton mills to 
pay the full amount of the draft  or the parties placed ill statu quo. 
This cannot now be done. I f  tlie Bank of Bladenboro or the cotton mill? 
could not or did not place the parties in sfafu quo, plaintiff would 
h a w  at once a cause of action. 

1 1 1  Meclien~ 011 Agency, 2d ed. Vol. 1, see. 479, 1). 3.52, we find: 
"Ratification is not a matter to be presumed; i t  must be proved. ,'nltl 
the burden of proof rests upon him who alleges it." Section 481, 11. 
3.53: "Where written instruments of ratification are to be co~lstruetl, 
the question is for the court. So, if the facts are undisputed and only 
one inference can reasonably be drawn from them, the question whether 
they constitute ratification or not, is one of law for the court ;  but where 
the facts are in dispute, or where the inferelices to be deduced fro111 tl~cril 
are such that men may reasonably differ concerning them, the question 
of ratification or not is for the jury. This is especially true where ratifi- 
cation is sought to be implied from conduct, or deducted from nctq of 
alleged acquiescence," etc. 

We think the undisputed facts in this case constitute ratificatiou. 
The plaintiff could not accept the money derived from the draft, less 
tlie deduction, and reserve the right to repudiate the transaction and 
sue for the amount deducted. The  suit was an unequivocal ratification. 

Mr. Mordecai, in his Law Lectures (1907), at p. 72, tersely states the 
principle: "The principal cannot of his own authority rat ify a part and 
repudiate the rest, he  cannot take the rose without the thorns." 
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T h e  hardsh ip  on  plaintiff i n  a dis tant  s ta te  is  apparent ,  bu t  being 
su i  juris, no f r a u d  or  mistake alleged, o r  proved, h e  must bear the  coase- 
quence of not repudiat ing his  agent's conduct and  retui.iiing the  dra f t .  
H e  made  a n  election which he is  bound by :nd the court  cannot  relieve 
him.  T h e  judgment of t h e  court below is  

Affirmed. 

STATE v. JAKE JONES. 

(Filed 26 October, 1932.) 

1. Criminal Law G 1-Confession is not rendercxl involuntary by mere 
fact of presence of officers and arrest of defendant. 

Only voluntary confessions a re  admissible in evidence, and a confessioii 
is voluntary only when it  is in fact voluntarily made, but where there 
is no duress, threat or inducement, the mere fact that the prisoner was 
under arrest and that officers were present does not render his confession 
involuntary. 

2. Criminal Law B c-Burden of proving mental incap;wity to commit 
crime is on defendant. 

Where the defendant in a criminal prosecution sets up the defense of 
insanity the burden is  on him to prove such defense to the satisfaction 
of the jury, and where the jury finds against the defendant on the evidence 
the verdict will not be disturbed on appeal. 

3. Same: Criminal Law G i-Nonexpert witness may testify as to sanity 
of defendant. 

Where the defense of insanity is set up by the defendant in a criminal 
prosecution it is competent for nonespert witnesses to testify a s  to his 
sanity or insanity when such testimony is based upou the witnesses' 
knowledge and observation of the defendant, the weiqlit and credibility 
of such testimony being for the jury. 

d P P ~ a 1 .  by defendant f r o m  Decin, J., a t  F e b r u a r y  Term, 1932, of 
WAKE. 

Crimina l  prosecution t r ied upon  a n  indictment charging t h e  p r i s o n ~ r  
with the  murder  of one J. H. Poole. 

Verd ic t :  Guil ty  of murder  i n  the  first dcgrec. 
Judgment  : Death  by  electrocution. 
T h e  prisoner appeals, assiguing errors. 

Attorney-General Dwttlmift atzcl Ass i s fan  t ~ltfo~.t~c!/-C:eneral Seawc~il 
for the State. 

IT'. Y .  Bickeff and 11'. T .  Ilatch for drfendanf. 
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STACY, C. J. The evidence on behalf of the State tends to show that 
011 the night of 26 October, 1931, the prisoner, a colored boy 18 or 19 
years of age, went out on the Milburne Road to Circle Filling Station 
No. 2, about one-half mile from the city of Raleigh, for the purpose of 
robbing said filling station. He  was armed with a 32-caliber Smith and 
Wesson revolver. As he approached the station, he saw J. hI. Jackson, 
the manager, and J. H. Poole, the night watchman, standing by an open 
fire in t h s  yard. I t  was a cold night. After waiting a few minutes, while 
a number of cars were passing along the highway, the prisoner fired 
from ambush in the direction of the two men, hitting the night watch- 
man who fell to the ground before reaching the door of the filling sta- 
tion. The prisoner then approached his victim and shot him again 
while he was down. He  entered the filling station and robbed the cash 
register of part of its contents, retreating just in time to escape the 
return fire of the manager, J. M. Jackson. The injured watchman \rap 
rushed to the hospital where he died shortly thereafter. 

The prisoner \;as arrested at  the home of George Garner with whom 
lie lived. At the time of his arrest he had a Smith and UTesuon pistol 
under his pillow. H e  informed the officers that George Garner needed 
some money to pay his house rent, and had told him to go to the filling 
station, which place he had robbed before, and get the money; that hc 
undertook to do so, arming himself with his Smith and Wesson pistol; 
that he did not intend to shoot Mr. Poole, but did intend to shoot Mr. 
Jackson as the latter had shot him in the arm a month before while he 
was robbing the filling station; and that he divided the money he got 
on the night of the homicide with George Garner. 

The principal question presented by the appeal is the coinpetelicy of 
the prisoner's confession made to the officers while under arrest. S. a. 
Livingston, 202 N. C., 809; S. v.  Myers, 202 N.  C., 351, 162 S. E., 764, 
and S. v. Davis, 125 N. C., 612, 34 S. E., 198, are cited as authorities 
for its exclusion. 

Voluntary confessions are admissible ill evidence against the party 
making them; involuntary confessions are not. A confession is voluntary 
in law when-and only when-it was in  fact voluntarily made. A'. c .  
Sewsome, 195 K. C., 582, 143 S. E., 187. 

I t  has been held in a number of cases that where there is 110 duress, 
threat or inducement, and the judge finds there was none here, 8. c .  
Whitener, 191 N. C., 659, 132 S. E., 603, the fact of arrest or incarcera- 
tion of the defendant when the confession is made does not ipso facto 
render it incompetent. S. v. Newsome, supra; S. v.  rakef ford, 162 
N. C., 667, 78 5. E., 308; S.  v. Lance, 166 N .  C., 411, 81 S. E., 1092; 
8. v. Jones, 145 S. C., 466, 59 S. E., 353; L!. a. Rohnn,on. 142 N. C.. 
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695, 53 S. E., 797; S. v. Homer, 139 N. C'., 603, 52 S. E., 136;  8. 1;. 

E m m ,  138 N. C., 399, 30 S. E., 283; S. 1 % .  F l e m ~ n i n ~ ,  130 S. C'., 6%. 
41 S. E., 549. "We are not aware of any decision which holds a coil- 
fession, otherwise voluutary, iiladniissible because of tlie number of 
officers present a t  the time it was made. Kor  has the dili%ence of counwl 
discovered any." S. 21. Gray ,  192 S. C., 594, 135 S.  E., 535. 

Speaking to the subject in A o p t  v. U t a h ,  110 U. S., 574, 111~. Justice 
Harlan,  delivering the opinion of the Court, said:  

While some of the adjudged cases iildimte distrust of confessioll~ 
which are not judicial, it  is certain, as observed by 13a1.01~ P a r k e  ill 
Rcgina v. Bald ,  2 Den. Cr. Cas., 430, 443, tha t  the rule against their 
atlmissibility has been sonietinles carried too far ,  and in its appllcatioii 
justice and coinrnoil sense have too frequently been sicrificed a t  tlie 
sliriiie of mercy. -1 confessiorl, if freely a i d  voluntarily made, is eri-  
dence of the most satisfactory character. Such a corifession, said E ~ P ,  
C. B., 1 Leach, 263, 'is deserving of the highest credit, because it i. 
presumed to flom frorn tlie strongest seiise of guilt, and, therefore, it i, 
adrriittrd as proof of the crime to nhich  i t  refers.' " 

And in  S. 21. Patr ick ,  48 X. C., 443, S a s h ,  C. J., aiiirilatlvertetl oil tlw 
subject as follo~r s : 

" B a r o ~ z  Eyre, in Rez 2.. Elear)ze, 4 Car. (\: Paynr,  215 (19 E. C .  L.. 
350), observes, a free arid voluiitary conf'essioii is d ( ~ r ~ i n g  of the 
highest credit, because it is presumed to flom from the strongest seiise 
of guilt, and, therefore, it  1s admitted as proof of the crime to which it 
refcrs; but a confession ~vruiig from the mind by the flattery of hopr. 
or by the torture of fear, comes in so questionable a shape that  no credit 
ought to be giren to it.  The  material inquiry, therefore, alv-ays, in such 
cases, is, has the coi~fession been obtained by the influtnce of hope or 
fear, applied by a third person to the prisoner's m i n d ?  This inquirj  
is, in its nature, preliminarg, and is addressed to the jucge, who admits 
the confessioil to tlie jury, or not, as he may find it to h s ~ e  been drawn 
from the prisoner by these motives. . . . Many cascs are  contained 
in our reports upoil this rule of tho criminal lam; many of thein irre- 
concilable with the priiiciple ailnounced by Baron  E'yre, in the case cited, 
pressing the principle of exclusion too far ,  and applied when there could 
be no reason to believe that  tlie inducement had any iifluence on the 
rnind of the prisoner, and, thereby, occasioned the escape of many 
criminals. Phil ips Ev., 424; J o y  on Jurors,  21. 

"I t  seems now to be settled law upon this point, if the prisoner has 
made his own calculations of the advantages to  he derived from con- 
fessing, and thereupon has confessed the crime, there is  no reason to 
say it is not a roluntary confession. I n  order to excluc'e a confession, 
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the motive of hope or fear must be directly applied by a third persoil, 
and must be sufficient, in the judgment of the court, so f a r  to orercome 
the mind of the prisoner as to render the confession u i i ~ ~ o r t h y  of credit. 
Gr. Ev., 279, note 5." 

The further defense interposed by the prisoner was that  of nlental 
irresponsibility or insanity. The evidence tending to support this plea 
was submitted to the jury and rejected or found to be unsatisfactory. 
3. v. Campbell, 184 K. C., 765, 114 S. E., 927; S. v. Tern-y, 173 N. C., 
761, 92 S. E., 154. 

I n  criminal prosecutions in this jurisdictioii, as well as i n  many 
others, where insanity is interposed as a defense, the burden rests with 
the defendant, who sets it up, to prove such insanity, not beyond a 
reasonable doubt, but to the satisfaction of the jury. 8, v.  Walker, 193 
S. C., 489, 137 S. E., 429; S. v. Jones, 191 S. C., 7 3 3 ,  133 S. E., 81. 

Lastly, the prisoner complains that, in answer to his witnesses, the 
State was permitted, over objections, to offer the testimony of non- 
experts who expressed opinions upon his sanity or his ability to under- 
stand the difference between right and wrong. The exception is un- 
tenable. S, v. Hauser, 202 S. C., 738. Any witness who has had oppor- 
tunity of knowing and observing the character of a person, whose sanity 
or mental capacity is assailed or brought ill question, may not only 
depose to  the facts he knows, but may also give i11 evidence his opiniou 
or belief as to the sanity or insanity of the person under review, founded 
upon such knowledge and observation, and i t  is for the jurors to ascribe 
to his testimoiiy that weight and credibility which the intelligence of the 
witness, his means of knowledge and observation, and all the circum- 
stances attending his testimony, inay in their judgment deserve. Clary 
v. Clary, 24 K. C., 78. 

Anyone who has observed another, or conversed with him, or had 
dealings with him, and a reasonable opportunity, based thereon, of form- 
ing an opinion, satisfactory to himself, as to the mental condition of 
such person, is permitted to give his opinion in evidence upon the issue 
of mental capacity, although the witness be not a psychiatrist or pxpert 
in mental disorders. White v. Hines, 182 N. C., 275, 109 S. E., 31. "One 
liot an expert may g i ~ e  an opinion, founded upon obserration, that  a 
certain person is  sane or insane." Tl'lzifaker c. IIamilfon, 126 K. C., 
465, 35 S. E., 815. 

The  prisoner was accorded on tr ial  every protection which thc lav 
affords him. The rerdict and judgment will be upheld. 

K O  error. 
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C. H. ROUSE v. J. M. CREECH. 

(Filed 26 October, 1932.) 

Husband and Wife E c-Complaint in this case alleged cause of action 
for criminal conversation, a n d  testimony of wife was incompetent. 

Where in a civil action the complaint alleges that the defendant pro- 
posed sexual intercourse with the plaintiff's ~ i f e ,  and ~ p o n  her ref'usal 
persisted and overcame her n i th  the power of his personality and the 
force of persuasion to such an extent that she was unable to resist him, 
etc., without any allegation that such result was procured through physi- 
cal force, violence, drugs, intoxicants or other forms of coercion: Elel&, 
the allegations of the complaint a re  insufficient to constitute rape or 
ravishment, but alleges only a cause of action for criminal conversation, 
and the testimony of the wife relating thereto is incompetent under 
the provisions of C. S., 1801. 

Crvrr. .I(TIOS, hefore Daniels, .I., :it February  Tcriii, 1036, of B ~ a r  - 
1, ORT. 

T h i s  is  a n  action by the husband against the defendant, a minister,  
f o r  damagcs f o r  carnal  knowledge of plaintiff's wife. Plaintiff and  h i s  
wife a r e  still  l iving together, but  plaintiff alleged i n  r a r a g r a p h  3 of 
the cornplaiilt tha t  "plaintiff's wife became obsessed by  and  subservient 
to the  defendant 's doctrines a n d  wonderful 1,owers a n d  ~ n h e a r d  of acts 
bearing e v i d e ~ ~ c r  of great  and  extraordinary and  unna tura l  possessioli 
of divination, aud  was enchanted hy hiin a i d  bcc:~me ez~sily subject to  
his  mill ant1 the power of his  personality, to t l ~ c  extent t h a t  she mas 
uuable to rehist liis influence ant1 t h e  forco of liis persuas io~is ;  tha t ,  
~ n i d w  the  condition nbore stated. i n  t h e  p r i racy  of plaintiff's home, de- 
fend:iiit wro~lgful ly,  maliciously, with great  cruelty and  \r ickedness, antl 
wit11 grossly wanton indiffereiicc to plaintiff's rights,  proposed scxu:il 
intorcourse to plaintiff's wife, and,  h e i l ~ g  first refuscd, follometl u p  the 
said n ickctl proposal and pcrsistcd 111 sanic, aiid ( w x c i s 4  h i s  peculiar 
influence un t i l  lie finally orerreached her  and overcame her  powers of 
resistance : ~ n d  protestations of wrong a i d  expressions of unwillingness. 
atit1 acttually hat1 scsual  i ~ ~ t e r c o u r s e  wi th  plaintiff's ~ \ i f e  i n  plaintiff 's 
home, and  debauched and  carnal ly knew her." 

T h e  tlcfent-la~it filed a n  a n s n e r  alleging that  lie had  1 ecn a niini.;tt~r 
of the gosl~cl  f o r  twenty-serrn years, antl dcnying all  n ~ a t e r i a l  al1cg:r- 
tions i n  the  complaint.  

- i t  the t r i a l  t h e  plaintiff offered h i s  wife as  w ~ l t i ~ c ~ s s ,  and  t h e  record 
4lows the fol loning : "The ~ ~ i t i i e s s  being asked 'Where were you living 
a t  the t ime  you say the things happened a s  alleged in t h e  complaint? '  
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The defendant objected. I t  is admitted, if allowed to answer, the wit- 
ness would have testified that  defendant had sexual intercourse with 
her in her home and without her husband's consent. Objection sustained 
to both the question and the answer, and the plaintiff excepts. Plaintiff 
having announced in  open court that  he  would submit to judgment as of 
nonsuit because of the ruling of the court on the competency of evidence 
offered by plaintiff; plaintiff stating that  he had no evidence other than 
that  objected to, submitted to a nonsuit." 

Judgment of nonsuit was entered and the plaintiff appealed. 

Ward & Grimes for plaintiff. 
Ward & Ward and ;IlacLean & Rodnzan for defendant. 

BROGDEN, J. I n  a civil action for damages, brought by the husband 
for debauching his wife, is the testimony of the wife competent and 
admissible to prove the act or acts of adultery? 

Apparently it was admitted a t  the tr ial  that  the only evidence of 
adultery was the proffered testimony of the wife. C. S., 1801, provides: 
"Nothing herein shall render any husband or wife competent or com- 
pellable to give eridence for or against the other in any actions or pro- 
ceedings in consequence of adultery, . . . or in any action or pro- 
ceeding for or on account of criminal conversation," etc. Obviously 
the express wording of the statute would exclude the testimony of the 
wife, but the plaintiff contends that the action is not for criminal conver- 
sation, but is in the nature of a ravishment resulting from overpowering 
mental force exerted by the defendant upon the resistance of the wife. 
There is no evidence of physical violence, threats, or other demonstra- 
tions of physical coercion. The  complaint alleges that the defendant 
preached strange doctrine, evi-denting "extraordinary and unnatural 
possession of divination." This allegation is doubtless reminiscent of 
"a certain damsel possessed with the spirit of divination," who met 
the Apostle Pau l  a t  Philippi, and who "brought her master much gain 
by soothsaying." I t  is also alleged that  the blandishments and enchant- 
ing personality of clefendaiit rendered plaintiff's wife "unable to resist 
his influence and the force of his persuasions." Consequently, the bald 
question is whether the power of personality and force of persuasion 
exerted by a man upon the mind of a woman constitutes such force, 
violence or coercion as to amount to a ravishment, or is of such char- 
acter as to render the resulting adultery involuntary. The pertinent 
cases upon the subject disclose that  the courts usually classify ravish- 
ment or rape as the result of bodily violence. No decision has been 
found which holds that the breakdown of feminine resistance, pro- 
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tlucccl merely by overpowering personality or persistent and unrenlitting 
lwrsuasion, is sufficient to turn  adultery into rape or rav shment. 

The plaintiff relies upon H i ~ d c s  c. Cross, 146 N. W., 646, 51 L. R .  A. 
(N.  TV.), 373. I n  tliat case the defelidant furnished the wife with a 
quart of whiskey and induced her to drink to such a11 extent that  she 
became "so intoxicated that  she was not in a condition t o  resist the 
iiction of said Hirdes, and that, while in such condition produced by 
Iii~ii, he  had sexual ilitercoursc with her, she not being able, by reason 
of such intosication, to resist his acts and conduct." T h e  Michigan 
statute ilivolrcd in tliat case n a s  similar to C. S., 1801. The wife was 
offcred as a witness to prove the adultery a d  the Court said:  "We are 
of the opiuion tliat i t  would be competent for her to so testify, and, 
~ h o u l d  those facts be slio~vn to the satisfaction of a jury, that they would 
be warra~itetl ill finding tliat the conduct of said Hirtles, under such 
c*irrumstances, anlouuted to rape." However, in the cac;e a t  bar, tllcre 
is 110 allegation of rape unless the words "\ms enchanted by him and 
hecame easily subject to liis mill and the power of his personality, to 
tlie extent that  she was unable to resist his influence and the force of 
liis persuasions," sufficiently allege rape or ravishment. The  Court is of 
tlic opinion that  this language is not adequate for such wrpose. 

The mere fact that a man out-talked a wou~an  and over-pcrsuadetl 
her to do nrong,  clors not constitute rape or involuntary intercourse, 
resulting from force, threats, drugs, intosicants or other forms of 

The cause of action, as allegtd ill the cornphilit, i i  fc r  criniinal con- 
\ ersntion mid falls within the inhibitions of C. S., 180 1. Commenting 
up011 tho philosophy of the statute, Adorns, ,I., in H y a t t  2) .  XcC'oy, 
194 K. c., 760, 140 S .  E., 807, approved tlir follo\\ing instructioli: 
.'Our law does not permit, and very wisely, a woman in a situation of 
this kind to testify as to facts which would tend to es ta~l is l i  tlie secontl 
vharge ill this caw, that is, the cliarge of criminal il tercourse. Our 
Ixnniakers h a w  in their wisdom decided this n o d d  lay do\\ n too broad 
:tn opening for fraud and collusion, alid hare  enacted :x statute pro- 
I i i h i t i ~ ~ g  a \vonlan in all cases of this kind to testify as to acts of 
adultcry. . . . I'pon the second issue the court charges tlie jury 
that the x i f e  of plaintiff is  not a cornpctent w i t n ~ s s  for the plaintiff 
to show criniilial intercourse brt~vc>en herself and tlic defendant, and the 

in pas i l~g .  npon this issuc nil1 not coniicl~r h r r  t c ~ ~ i m o n y  for iut~li 
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GEORGE ROUNTREE, JR., ADMINISTRATOR OF HOWARD BROWN, DECEASED, 
v. W. G. FOUNTAIN. 

(Filed 26 October, 1932.) 

1. Negligence A -Elements of actionable negligence. 
The essential elements of actionable negligence are the failure to use 

due care, injury or damage, and proximate cause, and upon the plaintiff's 
failure to establish any one of them a judgment of nonsuit is correct. 

2. Trial  D -Upon motion of nonsuit evidence is  t o  be considered in 
light most favorable to plaintiff. 

Upon a motion of nonsuit the sufficiency of the evidence is a question 
of law, and in passing upon the question the courts must give the plaintiff 
the benefit of the most favorable interpretation of the evidence and of 
every reasonable inference. 

3. Negligence D c-Evidence i n  this  action held insumcient t o  resist de- 
fendant's motion of nonsuit. 

Where in an action to recover for the negligent killing of plaintiff's 
intestate the evidence tends to show that the intestate was a child of 
about four years and lived with its mother in a house next but one to a 
store, that for a number of years i t  had been the custom for the defendant 
to deliver oil to the store by backing his truck up the alley between the 
two houses, and that the intestate was seen playing under a tree in a 
yard sometime before the accident, and was found mortally injured after 
being struck by defendant's truck as  the truck driver was backing up the 
alley according to custom, and there is no evidence of how long the child 
had been in the alley and nothing to show that the child had not rushed 
into the alley immediately in front of the truck: Held, the evidence is in- 
sufficient to be submitted to the jury on the issue of negligence in the 
driver's failure to give proper warning or in backing the truck up the 
alley instead of driving forward, or his failure to keep a proper lookout, 
or the negligence of the owner of the truck in failing to keep the mirror 
in the truck in repair, the evidence failing to show a causal connection 
between the alleged negligence and the injury in suit. 

APPEAL by plaintiff f r o m  Grady, J., a t  M a y  Term, 1932, of NEW 
HANOVER. Affirmed. 

Herbert McClammy for plaintif. 
Robert W .  Davis and Robert D. Cronly, Jr., for defendant. 

ADASIS, J. T h i s  is  a n  action to recover damages f o r  t h e  death of the  
plaintiff's intestate, alleged t o  have been caused by t h e  negligent opera- 
tion of the defendant's truck. W h e n  t h e  plaintiff rested h i s  case the  
court granted the  defendant's motion f o r  nonsuit, and  f o r  this  reason 
a statement of the  mater ial  facts  is  essential t o  & presentation of the 
appellant's exceptions. 

T h e  death occurred i n  the  town of Southport ,  Brunswick County, in  
a n  alley t h e  outlet of which is  on West  Street.  A t  the  northwest corner 
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of the intersection of West and Horne streets there is a store which was 
occupied by C. J. Williamson. Mrs. Southerland li7-ed in a house 
situated on a part  of the Williamson lot a i d  facing on Howe Street. 
Between her residence and the TVilliamson store there was an  unoccupied 
space about twenty-five feet i n  width, and immediately vest  of these lots 
is the one on which the deceased lived with his mother and stepfather. 
There is a twelve-foot alley between this lot and the lots occupied by 
Williamson and Mrs. Southerland, and in the alley thflre is an  intake 
valve through which oil is transferred from the tank on the truck to the 
tank in the store. Fo r  four or fire years the defendant has periodically 
delivered oil to Williamson in this way, and for eight or ten years Wil- 
liamson has used the alley for this purpose. There was no objection to 
his using it. Mrs. Etherton, mother of the deceased, rented the house 
in which she lived together with the alley and a garagY situated a t  its 
north end. She  testified that  the deceased, Howard Brown, born of her 
first marriage, would h a r e  been four years old in Kovember, 1931, and 
that lie was killed in the  preceding September. 

On the morning of the accident lie went across the a'ley to the home 
of Mrs. Southerland. She gare  him a small box, left liim in her yard 
picking u p  berries under a magnolia tree, and went across the street. 
,2 few minutes afterwards a man named Bender, a n  (employee of the 
defendant, backed a gasoline or oil truck into the alley, suddenly left 
the truck, arid went to the owner of the store and exclaimed, "Come 
here, I have killed a child." The body was found about three feet from 
tlie sidewalk a i d  about the same distance from the stor(.. Blood was on 
the sand; nearby was the box. There were bruises on the child's body 
and his nose \+as bleeding. The cause of his death was :L fracture of the 
skull. 

The  plaintiff charges as the principal acts of negligl2nce the defend- 
ant's failure (1) to gire reasonable warning when backing the truck in- 
to the alley, ( 2 )  to keep a proper lookout, ( 3 )  to keep the mirror in 
the truck in ropair, and (4) to drive instead of backing the truck into 
the alley. 

Scgligonce is the breach of a legal duty to use due care. The  essential 
clc~ments of actionable negligcnco are the failure to exl:rcise such care, 
injury or damage, and proximate cause. I f  there is sufficieiit proof of 
all these elements there is error in the judgment; if the evidence fails 
to establish either one of them the judgment must be aflirmed. Whether 
there is enough e~ idence  to support a material issue is I matter of law; 
and in passing upon the question of its sufficiency wc must give the 
plaintiff the benefit of the most favorable interpretation of the evidence 
a n d  of ( ~ e r y  reasona1)lc infrrcnce. I l a n  cork I . .  Sou t h ! g a f ~ ,  1 S6 K. C., 
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2 7 8 ;  Tinsley v. Winstondalem, 192 K, C., 5 9 i ;  HrocA. 1 . .  F r a n t k ,  194 
N. C.. 346. 

~ r s .  Etherton testified tha t  she kept her car in the garage a t  the end 
of the alley, and Williamson said that backing the truck into the alley 
was the usual mode of delivering oil and "had been going on for eight 
or ten years." The  plaintiff argues that  a jury might reasonably infer 
that  the defendant's employee knew the alley was frequently used by 
Williamson and by the owner or the lessee of the property; that the 
driver gave no signal either before or a t  the time he entered the alley; 
that  it was his duty to look to the rear not only before he  began 
backing but while he was engaged in  the ac t ;  that  the truck was so 
large and the mirror so defective that  the driver could not see the 
child; and that  the evidence would justify a finding of negligence. 

The defendant denies that  he was negligent and says that the utmost 
care could not have averted the injury, as there is no evidence that the 
deceased was in the alley even a moment before the accident occurred. 

N o  one saw the deceased in the alley a t  any time before the impact. 
How long he had been there no one knows. There is no evidence he was 
there when the truck began to move backward. When last seen alone he 
was on the Southerland lot. When did he leave the magnolia tree ? H a d  
he been in the alley long enough for the driver to see him and avert 
the injury or did he at the fatal  moment rush into the alley immediately 
in front of the advancing t ruck?  T h e  witnesses do not inform us, and 
at this point the plaintiff's case fails him. I n  the absence of evidence 
we cannot co~wlude that the deceased went into the alley at ally partic- 
ular time. Segligence is not presumed from the mere fact that  he 
was killed; something more is required. The plaintiff had the burden 
of establishing the proximate causal relation of the alleged negligence 
to the injury and death, and in his search for it he is led into the un- 
certain realm of conjecture. Henry v. R. R., ante, 277; Austin v. R. R., 
197 N. C., 319. Judgment 

Affirmed. 

CHARLES STRAYHORN v. THE FIDELITY BANK ET AL. 

(Filed 26 October, 1932.) 

Appeal and Error J g-Assignments of error on trial are not presented 
for review where court has set aside verdict in his discretion. 

The trial court has the power a t  any time during the term to set aside 
the verdict and grant a new trial in the exercise of his sound legal 
discretion, and no appeal will lie therefrom, C. S., 591, and where the 
court has so set aside a verdict in defendant's favor and the defendant 
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appeals, the defendant's assignments of error in the admission of evidence 
and the refusal of his motion as of nonsuit are not pxperly presented 
for review, and the appeal will be dismissed. 

AITEAL by defendant bank f r o m  Barnhill, J., a t  M a y  Term, 1932, of 
DURHAM. 

Civi l  action to  recover value of collateral sold a n d  proceeds used to 
pay the note with which i t  was hypothecated, and  p a r t  of residue applied 
on a different obligation. 

There  was a verdict f o r  the defendant upon whic11 judgment was  
tendered. H i s  H o n o r  set t h e  verdict aside ill h i s  discretion and  ordered 
a new trial.  Defendant  appeals, assigning error  i n  the  admission of evi- 
dence and  fa i lu re  to  nonsuit. 

R .  0.  Everett for plaintiff'. 
Fuller, Reade & Fdler  for defrlndant b a d .  

S ~ a c ~ ,  C. J. T h e  questions sought to  be presented a r e  riot properly 
before us. Thomas v. C'arteret, 180  N .  C., 109, 104  S. I<., 75. 

S o  long as  the  mat te r  was in fieri, the  keeping of the verdict resided 
i n  the  breast of t h e  judge, and  he  was a t  liberty, a t  a n y  t ime dur ing  
the term, i n  t h e  exercise of a sound discretion, t o  set i t  aside a i d  to  
award a new tr ia l ,  f r o m  which rul ing no appeal  lies. C S., 591;  Good- 
man u. Goodman, 201 N .  C., 794, 1 6 1  S. E:., 688 ;  Welch v. Hardware 
House, 202 N .  C., 642, 163  S. E., 801;  Smith v. ,lIaftllecs, ante, 218;  
nank r.. Sanders, posf, . ( P e r  cur iam case.) 

, \ppeal dismissed. 

1,OTTIE 3ZcMI1,LAN PENDERGRAFT v. DR. H. A. ROYSTER. 

(Filed 26 October, 1932.) 

1.  l'hgsicians a n d  Surgeons C b--E:ridencc i n  this  case held sufficient t o  
go  to jury on  issue of surgeon's negligence. 

I n  an action against a surgeon for malpractice there n a s  evidence tend- 
ing to show that the plaintiff was put under the influenc~? of an anesthetic 
a i d  that in performing the operation the surgeon used cat gut which came 
in glass tubes, that the nurse broke the glass tubes beforehand and handed 
the cat gut to the surgeon, and also that thwe was a glai,s nozzle to a rub- 
ber tube used by the physician in irrigating the wound while performing 
the operation, there was also evidence that the patient improved in health 
after the operation, but that several months thereafter $;he removed from 
her body a broken piece of glass about an inch long which appeared in 
form to have been broken from either the glass tube inclosing the cat g ~ ~ t  
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or from the nozzle used by the surgeon in irrigating the wound: Held, the 
evidence was sufficient to take the case to the jury under the doctrine 
of res  ipsa loquitur. 

2. Trial D a-Doctrine of r e s  ipsa loquiiur is sufficient t o  t a k e  t h e  case 
to t h e  jury. 

Where the doctrine of re8 ipsa  loquitur applies it  is sufficient to carry 
the case to the jury upon the question of negligence, but the burden of 
proof on the issue remains upon the plaintiff. 

3. Physicians and  Surgeons C +Physician warrants  that he has  re- 
quired skill  a n d  mill use best judgment. 

A surgeon in undertaking to operate upon a patient does not insure or 
warrant the results of the operation bat  impliedly warrants that he has 
the knowledge and skill ordinarily possessed by the members of his pro- 
fession similarly situated, and that  he will exercise reasonable diligence 
and will exert his best judgment in the treatment and care of the case. 

4. Trial D *On motion of nonsuit a l l  evidence is considered favorably 
t o  plaintiff. 

On a motion as  of nonsuit all the eridence, whether offered by the 
plaintiff or elicited from defendant's witnesses, should be considered in 
the light most favorable to the plaintiff and he is entitled to every reason- 
able intendment thereon and every reasonable inference therefrom. C. s., 
567. 

3. Physicians a n d  Surgeons C: +Nonexpert witness may testify t o  fact  
of glass passing from body of patient after operation. 

Where there is sufficient evidence that a surgeon in his operation on his 
patient had used certain receptacles and instrumentalities made of glass 
it  is competent for the patient and other nonmedical experts to testify 
as  a fact within their own knowledge that certain pieces of glass passed 
from the patient's body subsequent to the time of the operation. 

C o s s o ~ ,  J., dissenting. 

,IPFEAL by clefendal~t f r o m  Cozcper, Special Judge  and a jury, a t  
J a n u a r y  Special Term,  1932, of WAKE. y o  error .  

T h i s  was a civil action f o r  actionable negligence, instituted by plain- 
tiff against defendant, i n  which she  alleges damages. T h e  plaintiff con- 
tends, and i t  is adlnitted by  t h e  defendant, t h a t  i n  J a n u a r y ,  1929, she 
submitted herself to D r .  W. B. Dewar, of Raleigh, N o r t h  Carolina, f o r  
,z thorough examination and  tha t  plaintiff consulted the  defendant and  
a f te r  a n  examination by  t h e  defendant t h a t  the  defendant advised a n  
operation a n d  t h a t  defendant operated upon plaintiff a t  R e x  Hospi tal  
i n  t h e  ci ty  of Raleigh. 

T h e  plaintiff testified, i n  p a r t :  "We have one litt le g i r l  who is  five 
pears  old;  a f te r  t h e  b i r th  of this  child I have h a d  physical trouble. 
, . . I went to  see Dr. Dewar and  he  made a physical examination, 
and i n  consequence of what  he  told me  I consulted D r .  Royster. When  
I went t o  D r .  Royster's office he gave m e  a physical examination, and  he  
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told me that  my womb was misplaced, and in my the11 coi~dition that 
it would be impossible for me to give birth to a child and lie told me 
tliat the pain I mas suffering was probably coniilig from niy womb- 
tliat i t  mas misplaced-fallen, and I had lacerations that should be 
attended to, and several other things should be done, a1 d that I should 
be operated upon as soon as possible. This was in January ,  about the 
middle of January,  1929, I believe, and I asked him if he thought it 
~ ~ o u l d  be all right to wait until March and he said he thought it should 
be done immediately, and I asked him what he  meant ay iminetliately, 
and he said he thought if I could possibly do so I should go toinorron 
night and he would operate on me Thursday morning. . . . I went 
to the liospital on Wednesday night and was operated o ~ i  on Thursda j  
morning. . . . H e  made an  incision in my right side and it looked 
as though i t  might have been for the appendix; it is allout four ii~clies 
long. Before I was operated oil I was told that  it would he a middle line 
incision, and when I found that  it was not I asked Dr.  lioyster about it 
and he said that  he liad made all repairs and done evei-ytliiug tlirougl~ 
that incision that  could not be done through the vagina. I n a s  carried 
back to the room. . . . I seemed to be improving a l~t l  went home 
in  two weeks. ,lfter 1 got home I was in bed part  of the time and u p  
part  of the time. I began to feel very much better and 1 was very well 
pleased with my condition, and I thought I was going to he rid of my 
suffering and I felt well for t n o  or three months, and I think i t  was 
bornetinle in April.  . . . 1 walked out in the yard and picket1 u p  
a rake, and ran a little trench for planting flower seed, and as I beut 
over I liad a pain that  struck me in the bottom of my ,toinach; in my 
body from the na is t  down, and it seemed to be in the very bottom of my 
stoinach. . . . I sat on the edge of a chair mid placed my finger 
on the mouth of my womb and I felt something touch it, it  felt like a 
wiry hair, and I tliought i t  was 0110 of the things t h l t  they uaed ill 
sewing u p  lacerations with, and I had taken them out before on several 
occasions, and I kept norking i t  more and more and ~t went back so 
far  I could not touch it a t  all, and then again I sat donil ill the saiiie 
position and strained myself, and I worked a t  it  until it  slipped out in 
my hands, and I still thought it was one of those things that they 
use to sew up with, and when I looked a t  it  I could lot tell v h a t  it 
was, it  was covered with a filmy mucus, and I xiped ii off and it was 
a jigged piece of glass; i t  mas a piece of glass almost a1 inch long with 
jagged ends, and i t  looked like it had been part of a tube, and i t  was 
rounded. I t  was concave and i t  was not flat, and a1mo.t one inch long 
with jagged edges. This was right after lunch. I took the piece of glass; 
I could not believe that it was glass, and I kept rubbing and looking at 
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it, and I thought what should I do, and I was in the house alone. I 
think I laid the piece of glass on the mantel, and I wondered if I should 
call my husband, and i t  occurred to me that  i t  would worry him. I 
laid the piece of glass down and I walked around the house all Sunday 
afternoon; I did not go out of the house, and just could not get myself 
composed. . . . I went to bed about eight o'clock and I dropped 
off to sleep, and the next thing I knew my husband was standing over 
me, asking me what was the matter;  this was between eight-thirty and 
nine o'clock. H e  brought Dr .  Royster with him. Dr .  Royster came 
that  night about an  hour after my  husband telephoned. H e  brought Dr .  
Dewar with him. When they came in the room I was in bed, and Dr .  
Royster spoke to me kindly and asked me how I was feeling, and he 
asked me to tell him how I was feeling and how it happened, and I 
told him beginning with Saturday afternoon, and he said 'I will make 
a slight examination now and see if I can tell whether or not there is 
more glass,' a i d  he did, and after he did that  Dr .  Dewar sat down by 
the side of illy bed and Dr.  Royster was a t  the foot, and after they sat 
there and talked about it, and they said they could not understand how 
it was, and what i t  was, they asked to see the glass; any way my husband 
brought i t  and started to put  i t  into the hands of Dr.  Royster and Dr .  
Dewar took it, and they both looked a t  it, and Dr.  Dewar was by the 
table and he laid i t  down and he said i t  looked like a capsule, and I 
do not know what instrument he had in  his hands, but he began to 
crunch that  instrument with the piece of glass, and he  talked about 
what i t  could be, and I reached over and took the glass u p  and handed 
it back to  my husband, and Dr .  Royster said 'You need not worry because 
there is no more there, and you just go to sleep and come to my  office 
tomorrow and let me make a thorough examination.' The  next morning 
1 went to his office. When I got to  his office he said there was no use 
to make an  examination because the examination would not reveal any- 
thing, and he said 'the only reason I examined you last night was to 
relieve your mind, I wanted you to  feel that  i t  was all right,' and he 
was sympathetic and kind to me. . . . I said how about having 
another operation, and he said I cannot guarantee that  i t  would be 
found if i t  were there, and he said you can rest assured tha t  there is 
no more glass. I went back home. About a month after that  during a 
menstruation period I felt a piece of glass i n  an  article of clothing, and 
I looked a t  i t  and it was a small piece of glass of the same kind. A t  
three or four other times more came. I suppose i t  has been a year ago 
since the last piece came, i t  continued for about a year. . . . I think 
it was about the last of April this glass came from my womb. . . . 
I was in bed and I proceeded to tell Dr .  Dewar and Dr .  Royster about 
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1111 conlplaiilt, and exhibited to thein the piece of glass which came from 
irly \i-omb. Dr .  Dewar broke the glass; 1 don't rcrnember what he used, 
he laid the glass down on the table and pecked off the end, and I do not 
know whether he did that with his thunib or knife. I did not pay any 
attention to what lie did i t  with. I don't remember how much he 
crushed off but lily first iiilpressioii of the piece of glass was that  i t  was 
:11most an  iiicll long, and i t  was about one-half iricll long whe i~  he 
handed i t  back to me." 

Ralph Pendergraft, the husband of plaintiff, testified, in part  : "I 
kuow about this piece of glass illy wife testified about. I was i11 the 
l i ~ i n g  room on Sunday night and nly wife had golie to bed, a i d  I \!as 
reatling, and i t  was probably between eight and nine; i t  might h a w  
been a little later than nine, I am not pos i t i~e ,  and I heard her sobbing, 
:md I went in and she said she was worried, that  she had passed a piece 
of glass that  afternoon, and she sllowed it to me, a i d  I w m t  to tlie phone 
ant1 called Dr.  Royster right then. I told hiill that I wan ed him to come 
to rny house immediately and he said 'what is the inat er,' and I said 
'my wife has passed a piece of glass,' and he said 'that is a case for your 
fanlily physician, Dr.  Dewar, and not for the surgeon,' and then I told 
llinl that  it  carno from the place where he operated on and he said 
'where,' a i d  tllen I told him that  I ratller not tell hirn over the phone, 
aud lie said he \\auld corile right then aud he came in about an hour 
:lid Dr .  Deu a r  N as with him. When they came in they asked me what 
was tlio trouble mid I told them that she had found this piece of glass 
around the mouth of the womb. I tllink it was about a11 inch lorig. I t  
was rounded on the bottom, and it was part  of a glass tube, and the enti 
tapered like a. tube, 1 inearl like a pen point. . . . Dr.  Royster came 
ill a i d  Dr .  Deva r  was with him, arid sat dowi~ by the b d .  Dr .  Itoyster 
spoke to her and asked her liow she was feeliag, and s l e  told him and 
he asked to make an  exmiination and she let liim nlalre the exan~ination, 
:~nd  Dr .  De~var  said i t  was impossible to pass that  p iew of glass that  
way, aild Mrs. Peildergraft said slie took it out of t h ~  mouth of her 
\ ~ o i ~ i b ,  and he  said 'You could not, you co~lc l  not toucl~  the mouth of 
your ~ o n l b , '  tliat it  is  iiiipossible, anti Dr. Royster said 'I guess she 
c~ould' arid lie says tliat she knows her anatomy pretty well, and Dr .  
Royster said 'Let's see the piece of glass,' and Dr .  D e ~ r a r  took i t  and 
said 'I believe it is glass,' and he said it looked like a piece of capsule 
at first, ant1 he sat down and started to break it up  with some instru- 
i~iciit, piclred the edge off, and I was on the other side of tlie bad, and 
Mrs. Pendergraft reached over and got it and I put it in a little box 
and put it 011 the dresser. . . . The  piece of glass my wife showed 
me had cvide~ice of 1)lood on i t ;  there was pus like on the inside and 
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there was a streak of blood across it. I did not ~vash  it off, i t  was there 
when Dr.  Royster saw it, That  is what I took and delivered to Mr.  
Hinsdale; he has it. My wife passed four or fire pieces after that, 
possibly more; I think she passed i t  over a period of 1 2  months, after 
.lpril, 1929." 

The plaintiff alleged "that she was injured by the grossly careless 
and l~egligeiit maliner ill which defendant performed said operation 
upon lier, in that he carelessly and negligently, after said operation, 
left in lier body a glass drainage tube which has become broken, or at the 
time of dressing her wountl carelessly and negligently used gauze pack- 
ing \vhich had imbedtled ill it  broken pieces of glass tube which up011 
the removal of the packing, was carelessly and negligently allowed to 
remain in her body.'' 

The tlefentla~it denied these allegations. The defendant, ill regard to 
the glass drainage tube and glass, testified, in pa r t :  "I used irrigation 
of t i~lcture of iodii~e diluted with water. There is a large can of about 
two quarts suspe~icled, and there is  a long rubber tube, and there is a 
nozzle, and that is usetl for washing out-when you are  operating you 
wash out any tliqcliarge. That  can is usually a large glass can, tol) 
open and norroved toward the bottom, to which is attached this long 
rubbrr tube. I t  lias a glass nozzle which is attached to the end of the 
rubber tube, :1i1(1 it conies to a very finc point so as to wash in and 
out small pieces. This is exactly the type I usetl a t  that time. (Witness 
lias 110zz1e in hantls.) This is attached to tlie tube. There is a clasp 
that you cut the \\-i\tcr on n11t1 off with, and that was usetl in and 
; ~ r o u ~ ~ t l  the ~leck of tlie 1vo111b by pulling it tlowli. 1)uring tlic opera- 
ti011 nl~cl i r r i g n t i o ~ ~  I hat1 that in my hands all tlie t ime; no p o r t i o ~ ~  of 
it broke. . . . The gauze I put in was in strips about two inches 
nide, and I suppose one yard long, and we son~etinies used t ~ o  or o l ~ e  
; i ~ ~ t l  the strip to tlic ccrvis is possibly half an inch nidc. This is opened 
ill the operating room, and i t  is kept on a separate table and uscd o~l ly  
for that pnrpoqe, ~ a g i n a l  packs. The  gauze is prepared by the operating 
room 1lurst.s aud nrappctl up and opened at the t ime; it is sterile. The  
gauze is hantlletl by my assistant aud myself. There was not any glass 
or any portion of the glass in the gauze uhich  I used. (Cross-cxamiiia- 
tioli.) I f  I had pnt the glass nozzle and the curetting instrument in it 
uoultl have becii possible for rile to have struck them. I nerer broke 
one. I don't think I made any special examination of it after tlie 
opcr:~tion. Thew are lnaliy thi~igs possible, hut I know that I did not 
break i t .  I cannot account for the glass being in there. The neck of 
tlie nonlb \r as torn sideways. The womb is entered through the cervix, 
i111d the mouth is a w a l l  opening nhich we dilate, and the cervis pro- 
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trutlcs to the vagim.  I t  varies from o11e inch to three iiicllcs depending 
upoii the arcllitecture of the patient. I shopld say in this patient i t  
n a s  one or one and a half inches. . . . Cat gut conies ill a littlc 
bottle sealed up. I t  is broken before the opc7ration is st:trtcd, and it ib 
clone by tlic nurses. It is usually done half a11 hour or :In hour hefore. 
I f  yo11 tnke this cat gut out an hour before the operation it would bc 
bterilc; - o u  put it between two sterile towels a ~ l d  wrap it up. ,I tube 
is broken right there sometinm when you need an extra supply. When 
I go in there to perform all operation the nurse had the sterilized gauze. 
The tube is never broktw around or near where the vagina packing is 
tlone, and it is dolie on an entirely different table in the opposite side of 
the room. JYhel~ you need an extra one it is tlone there but at a d i f f e re~~ t  
table. I t  is not probable that when this glass n a s  broken in the piece of 
gauze that that piece of gauze was used to pack with, a ~ i d  I nould s:~? 
it mas impossible. Any marl in tllc world in s t r a igh ten i~~g  it out noul(1 
see nhether tliere was any g h s s  in it am1 he ~voulcl not put it in thc~ 
\\oinb. . . . These tubes Mr.  Hinsdale asked about and broke one 
for the jury coiitain cat gut. They arc  broken by the nulse hetnce~l t n o  
gauzes or towels." 

Dr .  George Wright an expert witness for d e f e n d a ~ ~ t ,  teqtified, in part : 
"The tube ~ i h i c h  contains this cat gut  varies in sin., arid it is medically 
seal(d so no air  call get in tliere, and it contains the cat gut and the 
preserrntion fluid : and a center line has been formcd nrolu~tl it so as to 
facilitate the breaking of the tube. The table n l ~ e r e  ~liese tubes :m. 
brokcii is some fire to seven feet from the table contailli~ig the spollgr, 
or the surgeon's table. After that tube is broken the piece of gauze that 
contai~lctl the glass p:lrticlcs of the tube is put in the n: ste basket. No 
part is put hacli on the operating table to be used hy ille doctor. No 
gauze was used ill this operation by Dr.  Royster in nllic.11 a piece of 
glass had been broken." 

Dr.  .I. S. Oliver, an expert ~vitness for defendant te:tificd, in p r t  : 
"I know Dr .  11. -1. Royster. I h a r e  known him prollably 20 years. 
I li110\~- his general character; it  is excellent. He is cousiticrctl one of the 
best ill the rr~edical profession in the South. . . . I an1 familiar 
xit11 the surgical operation on the womb kno~vii as c u r c t t i ~ ~ g :  and also 
in the laceration of the vagina. I heard the s ta te~ner~t  of Dr.  Roystcr 
as to the nlanner in which this operation was performed upon the plaiu- 
tiff in tliis case. That  operation n a s  performed in the usual, o r d i ~ ~ a r j  
ancl customary manner as s in~i lar  operations are perfor l~~ed by surgeon\ 
generally. That  is the usual and :tcreptable manner ill xliicll it  is pcr- 
formed. The irrigation referred to hy Dr .  Royster through a glass ~lozzle 
is the usual and ordinary Innliner. I t  is the general acccptahlc manner, 
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and in general use. I f  the jury should find from the evidence in this 
case that  on 14 January,  1929, Dr.  Royster performed an operation 
upon this plaintiff and removed her appendix, curetted her womb, and 
sewed up certain lacerations of her vagina, and that  she remained in the 
hospital for about 2 weeks, gradually improving in her conclition, a i ~ d  
that thereafter she went to her home, and from the period of 24 Janu-  
ary, 1929, up  until 27 or 25 April, her menstruation periods were regu- 
lar, and there was no spotting, and her menstruation periods were nor- 
mal, and she had but little leucorrhea, and but r e ry  little pain at 
intervals, and that thereafter on 25 April, after the operation in Janu-  
ary, she removed from the neck of her womb a piece of glass from 
one-half to one inch in length, a jagged piece of glass, I have an opinion 
satisfactory to myself as to whether that  piece of glass could have been 
embedded in her womb over that  period of time under those conditions. 
My opinion is it could not under those circumstances have been there. 
You mean could the arerage woman remove from the neck of her womb 
a piece of glass from one-half to one inch in length by the use of two 
of her fingers-I have an opinion that  the average woman could not do 
that-I mean remove the  piece of glass with her fingers." 

I t  was in evidence that the cat gut  came in small sealed glass tubes, 
these are usually broken and the cat gut prepared before the operation, 
sometimes glass tubes are broken during the operation, when the cat gut  
runs out. A tube was broken before the jury and Mrs. Pendergraft 
selccted a piece of this broken tube that she testified corresponded very 
closely to the piece of glass that came out of her womb. She testified 
"It  looks as though it might ha re  been the identical piece." I t  was 
further in evidence that in this particular case neither the defendant 
nor any of his witnesses saw the tubes broken before the operation, but 
that they testificd from the general method used in &ch cases. "The 
usual custom for inserting the gauze packing in the vagina is for the 
nurse to hand you the gauze and you open it with the forceps and just 
slip it in. The assistant often times takes the gauze and has it ready, and 
liailtls it  to the surgeoil, as a rule it is the assistant's job to furnish the 
instruments and sponges. I think that it is the duty of the surgeon to 
see that it is in proper form." 

- - 

r 7 1 lie issues of nqgligence and damage were answered in favor of plain- 
tiff. Judgment was rendered on the verdict. The defendant made numer- 
ous exceptions and assignments of error and appealed to the Supreme 
Court. 

11'. U ~ ~ a n t l c ? j  1Tt'ornblr and J o h n  1T'. Hinsdalc f o ~  plain2iff 
Jones c f  Ilrnssfield and Chas. C. H a w i s  for de fendan t .  
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C'1,.2~lib0iY, J. Tlic questioiis in \  011 ed i n  this  appeal  : (1) D i d  the 
t r ia l  court  c o l i ~ i i ~ i t  e r ror  ill refusing to suata111 clefendatit's inotion as  of 
~ ~ o i i s u i t  a t  the close of plaintiff's evidence ant1 a t  the elole of all  of tht. 
erideiice? C. S., ,567. ( 2 )  D i d  t h e  t r i a l  court coininit error  ill i t s  charge 
to  t l ~ c  j u r j ,  :is is  sc3t fo r th  i n  t h e  a s ~ i g l i i n c ~ ~ t s  of error, u p ~ n  the doctrine 
of rca ips0 l o q u t f l c ~ . )  K e  t l ~ i n l i  both questions 11iu.t be a ~ ~ s \ r e r e t l  in  the 
negative. 

111 tllc c:lsc of S u \ h  c. I?o!/\fo., I89  N. C.,  at 11. 415, the court belo\\ 
ch:u.gd the  j u r j  : "The court charges you that  upon  t l ~ e  cinl)loyi~ieilt 
of a pl~ysicial i  or surgeon for  t r e a t ~ ~ ~ e n t  of a patient,  there is all iiilplictl 
contract t h a t  t l ~ e  l ) l ~ y s i c i a i ~  u i l l  Ilse a / /  X I Z O I L I L  a n d  ~ ~ ( ~ o t ~ a b l e  1116UIl\ 

to ac.complisli t l l ~  objcct f o r  nliicli lie is  callccl to t rcat  t ie patient,  a i d  
tha t  lie n ~ l l  a t tend the pat ient  carefully and di l igent ly;  ant1 tha t  is I I ~  

guirraiity tha t  hc \ \ i l l  curcx the pat icnt  or that  he  ni l1  11ot c o i ~ ~ i n i t  all 
cwor  of jut lgr~~c~nt ."  

0 1 1  this aspect of the caw, this  C'ourt said, a t  1). 416, c ~ t i ~ l g  uunierou- 
,iutlioritics: ",I l) l iysicia~i  or surgeon is  ]lot reqnirccl to use ' a l l  X ? L O / (  t1 

c/rltl I cclsutlcihlt I r t r  a m '  to :wconlplisli tlic o11jcc.t fo r  nliicli  lie is  einployeti, 
u ~ i l c ~ s  by spwific colltract lie obligirteu h in~sc l f  to (lo so.' ' I n  this  same 
c2:tse, ,S"tat y, C'. .I.. 111 a11 aide and  ue l l  c o ~ ~ s i d e r s t l  o p i ~ ~ i o ~ ~ ,  ci t iug numer-  
ous autlioritlcs, said a t  pp. 413-414: "Ordinarily, \ \hen  :I pliysiciau or 
$urgcwn u~ider takes  to treat :L pat ient  n i t h o u t  ally speci:d arr : t~~geincnt  
or :rgrcviic3~lt, liis eiigagcmic~it implies three things : ( 1 )  t h a t  h e  possesses 
tllc. rcquiiitt ,  tlsgrec of l c a r ~ ~ i i i g ,  skill :111cl ab i l i t j  11cwssary to  tllc 11r:tcticc 
of his p r o f t ' s i i o ~ ~ ,  a ~ ~ d  \\ll ich o t l ~ t r s  s i ~ n i l a r l ~  v tua tcd ,  ~ r d i ~ ~ a r ~ l y  po.- 
-c3ss; ( 2 )  tha t  he I\ 111 cxcwisc r e a s o n a b l ~  ant1 o r t l i ~ ~ a r y  (.are ant1 d ~ l i g c l l ~ w  
111 t11c u~ of liis skill and  i n  tlio application of his  k r~onledgc  to tlic 
l ) : ~ t i s l ~ t ' \  c a w ;  ant1 (3) that  lie will exert his  bcst j u r l g l ~ l c ~ ~ ~ t  iu the  t rcat-  
I I I ~  I I ~  :111,1 (>:111! t i t '  1 1 1 ~ .  c 4 a v  c ~ r t r n ~ t c ~ t l  to l i in~."  I . I pj)tl/([( 11 / U I I  

l lu11, 190 X. ("., h33; C ' o ~ ~ I ' ) ~ , q t o t ~  I .  l l T y r i f f ,  (96 X. C., 367;  Johrlson c .  

I l o \ p ~ l u / ,  196 S. C' , 610;  S r n l f h  I ! .  1 l 7 l ~ a ~ ~ i o n ,  10!) S. ('., r 4 6 ;  l ) c > r z i a ~ ~ l  I * .  

1~0\p11u1, 199 x. V., 314;  ( htld(1.s L>. Ft~y? ,  201 AT. c., 4 2 ;  l ~ ' c ~ g t i ~ o i ~  L 

(;/ctzn,  201 AT. C., 1 6 8 ;  Bolc~ t l i f t h  r * .  E'1c71th Uront l  I l o a l ~ l f t r / ,  201 S. C'., 
16b ;  h'?'r,liih I ? .  J l t C ' / u ~ z g ,  201 S. C'., 648 ;  Gocnt i l  I .  12. I : ,  LO2 S. C.. 
234; Uy,d  1 % .  I l o s p t i u / ,  202 N. C., 387. 

I " 1  . 1 i u  a t  p 6 1  q ~ i ,  . says :  "lleiwe, 
~f tlic principle of 7 e c  zpan /ocyu~f u r  does i ~ o t  apply, the c lsc d ~ o u l d  1la1 c 
bee11 11o11,uitctl. . . . These cnces ilo iiot dcny the n p p l i r a t i o ~ ~  of t 1 1 ~  
11ri11c i l ~ l c  n licrc, t l ~ e  f a +  \I :rrr:li~t it, but 111iw1y lioltl that  tlie faczti of 
the part icular  C : I , C ~  (10 iiot justify the applic'ation. 
In X c L c o d  1.. I f i t X s ,  t r ~ f c ' ,  a t  1). 134, tlir. ohscrvation i b  111:rcft, by the, 

same learned judgc. "I t  c:rli1rot 1)c w i d  as  :I inat ter  of Ian tha t  a I : ~ ~ I I I : I I I  
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callnot testify as to tlie location of a knife incision or wound upon the 
exterior of the body or that such testimony sliould not be entitled to 
the same weight as tliat of an expert witness." This principle is sus- 
tained by almost the unaninious holdings of the courts. 

We think the principle well stated and digested ill Medical Juris-  
prudence (Herzog), (1931)) sec. 187 p. 162-3: "The doctrine of res 
i p sa  koqu i fu r ,  that  negligence need not be proved ~vhere  the act causing 
tlie injury is such that negligence would ~iecessarily be inferred, has been 
applied in a few malpractice cases; but generally the plaintiff is re- 
quired to point out wherein the tlefe~ldant was negligent, even though 
it is obvious that the results of the treatmelit n a s  harmful. I n  n Ken- 
tucky case the defendant had treated the plaintiff for 'trench nlouth' bg 
injecting salvarean into his arm. There mas no evidence to show tliat 
this was an improper rnetliod of treatment, or tliat the defendant had 
administered i t  in a negligent manner. Therefore tlie court held hiill 
not liable, saying that harmful results may follow wlicri a powerful ant1 
dangerous drug is used eren though the physician proceeds with the 
utmost care and skill. I n  nlaliy other cases it has been held that mere 
proof of a mistake or poor results does not itself prove malpractice, Blti 
where  t h e  i n j u r y  i s  received while t h e  pat ient  1s unconsciotrs,  t he  doctr ine  
c v m m o n l y  i s  held t o  a p p l y  b e c a m e  u n d e r  such c ircumsiances  f h e  p a f i c n f  
uozrld 71of b~ able to  f e s f i f y  a s  f o  trhat h a d  h a p p n r d ,  whereas  f h e  
phys i c ian  could.  (Italics ours.) I t  is also frequently applied in actions 
to recover damages for X-ray burns." The author is editor of the 
Xetlico-1,cgal Journal, and therefore well qualified to write on the 
subject. 

The  general rule is to the effect that there is in nialpractice actiolis 
no presuniptioii of ncglige~lce from error of judgment i11 tlie diagnosis 
by a doctor of thv patieirt's ill~iess, or in tlie t r ea tn l e~~ t  prescribed in tlie 
failure to successfully effect a remedy or to accomplish as good results 
as some one else might have done. IZ doctor is neither a warra~i tor  of 
rures nor an insurer. 

"There is, however, a wll-recognized cxceptio~l to tlie above rules, 
'where there is manifest sucli obvious gross v a n t  of care and skill as to 
afford, of itself, an almost conclusive inference' of negligence ( S i m a l ;  v .  
Fos t e r ,  106 Conn., 366; Donahoo  z!. L o r a s ,  285 Pac., 698). I n  such 
easeq, neither affirmative proof of negligelice, nor expert testimony as to 
 rant of skill, lieetl be given by the plaintiff. This pl-esumption of 
negligence from certain proren facts, otherwise l rnon~i  as tlie doctrine 
of res  i p sa  loqu i tu r ,  has been frequently applied, in actions for mal- 
practice, to cases where tlie surgeon has left a foreign substance. sucli 
:is sponges or gauze, in the patient's body nfter an operation. The dis- 
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tinction between the application of the general rule, and of the excep- 
tion, is tersely pointed out in E v a n s  v. Roberts,  172 Iowa, 653, where 
it appeared that  a surgeon, i11 removing adenoids, had in,jured surround- 
ing healthy tissue. The  Court said:  'If a surgeon, undertaking to re- 
move a tumor from a person's scalp, lets his knife slip and cuts off 
his patient's ear, or  if he undertakes to stitch a wound on the patient's 
cheek, and by an awkward move thrusts his i~eedle into the patient's eye, 
or if a dentist, in his haste, leaves a decayed tooth in the jaw of his 
patient and removes one which is perfectly sound and serviceable, the 
charitable presumptions, which ordinarily protect the  pactitioner against 
legal blame where his treatment is unsuccessful, a re  not here available.' " 
U. S. Law Review (Nov., 1930), at p. 610. illoore v. S t e e n  e t  al., 288 
Pac. (Gal.), 833. Qzizl len v. Sh,aggs (Ky.) ,  25 S .  W. (2d series, 1930), 
33;  Bvozrn c. Shortlidge, 277 Pac., 134 (Cal.) ; i l . fcC'o~mick T .  Jones,  
152 Wash., 508, 278 Pac., 181. 

"The maxim res ipsa loqui fur  applies in maily cascs, for the affair 
speaks for itself. I t  is not that  in any case negligelice van be assumed 
from the mere fact of an accident and ail injury, but in these cases the 
surroundilig circumstances wliicll are necessarily brought into vien,  
by showii~g lion. the accident occurred, contain withoui further proof 
sufficient eridencc of the defendant's duty and of his neglect to perforill 
it. The  fact of tlie casualty and the attendant circumsta Ices may thein- 
selves furnish all the proof tliat the injured person is able to offer 
or that it is necessary to offer." Sli. arld Redf. on Xegl., see. 3:). 
Il'omble I . .  Grocery Co., 135 S .  C., 474; Ridge v. R. R., 167 N. C., a t  
1). 31s; O ' l l r i ~ n  1 % .  I'urX.s-('ramel* ('0.. 106 S. C., at 111'. 365-6; S l r inqs  
r .  Doll, 107 X. C'., 240. 

I n  65 A. L. R., 11. 1028, citing cases from Alabama, Indiana,  I o n a ,  
Iientucky. Minnesota, Missouri, Sebraska,  Ohio, and TC'ashington, we 
find: ' ( I t  is generally held tliat it is a proper question for the jury to  
determilie whetllcr the leaviug of a sponge or foreign substance ill 21 

wound is liegligence on tlie part of the defendant." 
111 Reynolds c. S m i t h ,  148 Iowa, 264, 127 K. W., 192; "the plaintiff 

n a s  allowed to recover for the negligence of the defendants in leaviilg 
a piece of gauze in her abdominal cavity. The defendants requested in- 
structions to the effect that all exacted of them was that they follov 
the custonls and usages of physicians ill tlie vicinity where they prac- 
ticed. The Court said:  'They mere rightly refused, for 110 evidence wak 
adduced that any particular custom or usage in tlle matter of avoiding 
leaving the gauze in plaintiff was actually followed. Moreover, if there 
has been such evidence, these instructions ought not to hare  been given, 
for, in view of the failure of the wound to Ileal, to cont nuance of sup- 
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puration, together with the significance of leaving such a substance in 
the body, the issue of negligence must have been submitted to the jury." 
65 A. L. R., supra. 

I n  Baer v. Chowning,  135 Minn., 453, 161 N. W., 144, another 
abdominal operation, a gauze pack or sponge and a portion of a rubber 
drainage tube that  had been. used by  the defendant were left  b y  him in 
plaintiff 's abdominal cavity. The  Court held that that  testimony niade 
the question of the defendant's negligence for the jury. To the same 
effect, see Sellers v. S o a h ,  209 ,ila., 103, 95 So., 167. 65 -1. L. R., 
supra. 

"There are some authorities that uphold the view that  the failure of 
the surgeon to remove a sponge or other foreign substance from an ill- 
cision constitutes negligence per se." 65 A. L. R., supra, at p. 1030. 

I t  is the settled rule of practice and the accepted position in this 
jurisdictioii that, on a motion to nonsuit, the evidence which makes for 
the plaintiff's claim and which tends to support her cause of action, 
whether offered by the plaintiff or elicited from the defel~tlai~t's \\it- 
liesscs, will be taken aiid coilsidered in its most favorable light for the 
plaintiff, and she is entitled to the benefit of every reasonable inte~idment 
upon the evidence, and every reasonable inference to be d rawl  there- 
from. 

Plaintiff's testimony, corroborated by her husband, was to the effect 
that a jagged piece of glass, almost an  inch long, which was rounded 
~ n d  looked like it had been part  of a tube, about three months after the 
operation, she took from the mouth of her womb. "I kept vorking i t  
more and more and it neiit back so far  I could not touch it a t  all, 
and then again I sat down in the same position and strained myself, a l~ t l  
I worked a t  it  until it slipped out in my hand." Notice was give11 de- 
fendant at once of this occurrence. Plaintiff further testified that there- 
after she passed some small pieces of glass three or four tinics over a 
period of twelve months. 

The evidence was to the effect that glass similar to that wliich tlie 
plaintiff alleged she took from her womb was used ill tlie operatioii by 
defendant and placed in her parts-irrigation through a glass iiozzle. 
Then again, a glass tube contains the cat gut used and the glass tube 
is broken to get it out. "After that  tube is broken the piece of gauze 
that contained the glass particles of the tube is put in the waste basket." 
"They arc brokeu by the nurse between two gauzes or towels." "The 
usual custom for inserting the gauze packing in the vagina is for the 
nurse to hand you (the surgeon) the gauze and you open it wit11 the 
forceps, and just slip it in." 
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We think the direct and circumstantial mide~lcc suficieilt to hc 
subnlittcd to the j u q .  AS1)~~u< I,. R n d ,  188 S. C., 529 ;  ATCIA r7. 1 % .  l r t f ~ ,  - 

national Shoe Co., 199 S. C., pp. 383-4. I n  H ~ l f c h i n s  0.  I 'ayloi-ljuith 
Co., 198  x. C., a t  p. i f 9 ,  it  is held : prima facie sliowing carri(~s 
the case to the jury." 

I n  B ~ y a n f  v.  C o ? ~ s i r u c . f ~ o r ~  C'o., 197  S. C., at p. 643, dt lams ,  J., says.  
"In some of our decisions the expressions res zpsa l o q u i f ~ ~ r ,  prima facic 
evidence, prima facie case, and presun~ption of ~lcgligcilce have bee11 
used as practically synonymous. As thus used, each cxpiession signific, 
nothing more than evidence to be considered by the jury"  

1 1 1  operations like the present, the patient is uilcoiisvious froiii the 
adli~inistratioii of anesthetics. I f  the principle of res i p ; a  l o q u i t u ~  did 
not apply in ail action like the present, tlie patient noultl be reinediless 
The court helo\\ in cliargillg tlie jury took the lav copimsly from the 
S a s h  case, supra. The defend:lnt coi~tclltls that tlle c30urt helow in its 
charge overlooked thc fact that the alleged injury to plaintiff, c-auwl 
by the glass in the nonnd, n a s  denied as existiilg and t lwefo r s  to sus- 
tain tlie priilciplc of , c $  ! p w  l o ( l t ~ ! f u v  tllc l~laintiff had to l)role qail~t~. 

Wc think the judge's charge, aild the t h o r y  upoil n l i i c l~  the :~c t io~ i  
v a s  tried ill the court Iwlow, sl~ffirie~it to i ~ i c ~ t  ~ l ~ f e ~ ~ ~ I : ~ i l t ' ,  o h j e r t i o ~ ~  all(! 
it cannot be sustaiiled. 

As to w s  ipsa l o p t i u i ,  the court belou cliargccl the jury correCtlj a- 
follows : "Wlierc a tliing n liicli causes injury is slion n to be under tl~cs 
~~imiagcinmlt of the dcf(mtla~it, a~lt l  the :rccitleut is such as ill the ordi 
Ilarj coursc of tlliilgs docs not liappei~, if those n h o  hn\e control a~rt l  
~~ianageiliciit of it LISP the proper care, ~t f u r ~ ~ i i l i e s  or nould b t  sorncb 
el idelwe, in the absci~ce of exp1aii:rtion of the tlefcrldant that  tlic a w -  
dent arosc froin n a u t  of care. T h r  princ~iple of rrs ipsa loq1itfl11 
(vhicli nlcails the tlliug speaks for itself) ill 4 ~ ~ 1 1  ( Y I + S  c a r r i ~ s  tli(2 
question of negligence to the jury, not, l i o n ( ~ ~ e r ,  rc l ie \ i i~g  the p l ~ i i l t ~ f i  
of the hurdci~  of p ~ o o f ,  and not rai-ing ally presurnptio~l in her favor, 
hut qimply cntitlcs the jury in riel\ of all the c i r cun~s tanc~s  and c~mt11- 
tioiis as show11 by t l ~ c  plaintiff's cvitlcl~ce to  i ~ ~ f e r  i iegligcni~ aild sa? 
vhetlier upon all tllc c~ idcncc  tlic plai~itiff has sustail~cd licr allegii- 
tion. The  plaintiff upon all tlic cvidence must satisfy t ic jury by tlw 
greater nciglit of the el itleilce that the dcfelltl:~nt as ilcgligeilt, and that 
such i~egligeiice ~ i a s  the proximate came of plaintiff's 111 jury as allegctl 
by plaintiff." 

The defendn~lt co~itended in his brief: "111 this case it n:ls il~cumbcllt 
upon tlle l)laiiitiff to sliow by el idcnce, either direct or circumstantial. 
first, that  her injury, if any, occurred through some agclucy or instru- 
inrntality u~ltlc- 11eft~n~l:~nt's control; and, secol~tl, that 111 tlic use of 
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+uch agency or irlstrunieiitality the defendant was guilty of negligence, 
in that he did not exercise his best judgmeiit, ordinary care and skill, 
;IS is usually done in such cases of surgeons." 

We think tlie follonii~g portion of the charge of the court below meet> 
t l r  T ery contention : "If the plaintiff has failed to satisfy you by thtl 
grrater weight of the evidence that glass was in the plaintiff's body inci- 
dent to the operation, it would be your duty to a n s w r  the first issue 
S o .  Eve11 if you sl io~lt l  find that some glass v a s  foulid in her body 
tn o or three m o n t l ~  after the operation, but that the plaintiff has failed 
to satisfy you by the greater weight of the evidence that the defendant 
failctl to  exert his best judgment, skill and ability, then it noulcl bc 
your duty to answer the first issue So."  

r n d r r  the facts and circuiilstances of this case, v e  tliilik tlie abow 
charge aq farorable to d e f d a ~ ~ t  as could be asked for under the 
authorities. 

Tllc physician has bee11 of u~itold rnlue to the human race. Without 
them pestilence and famine ~ r o u l d  walk hand in hand on this earth. 
Health is vealth. The  priceless boo11 of modrrn medicine aiid surgery 
in the last third of a century has added untold blessings to the human 
family. and longerity of life. The achierements of medicine mld surgery 
;\re too nmnerous to inenti011 here and far  be it that thc courts shoultl 
put :I  stumbliiig block in the way of thwe communal and humani tar im~ 
efforts. I t  has become a writable cornerstone of our cirilization, ant1 
vithout science of medicine and surgery our structure ~ rou ld  crumble. 
Science now has control of pain by the use of anestlletics. I t  was tlicl 
cmilient Georgia physiciari, Dr.  Craufortl W. Long, wllo is cretlitetl 
with the initial discovery of this 1)lesslng to the human family, ill 
(*onsequence of which pain in surgery has been diminidleti aud science 
rontrolling pain. I n  recogiiition of his work, the Georgia Legislature 
c.rccted his statue in the hall of statuary, Wasl~ingtoii, D. C. I t  is written 
in medical works that in regard to the discovery of anesthesia Dr. Long 
\\:is, without doubt, the first to make use of the condition, produciug it 
intentiollally after deliberate calculations. The  principle set forth by 
Dr. Hcrzog ill his Medical Jurisprudence, s u p r a ,  is to the effect that 
vllerr the injury is reccired while the patient is unconscious the tloctrir~e 
of r e 5  i p sa  l o g u i t n r  is applicable. 

Thc tlefcndant ant1 his n.itnesses, expert ant1 othernise, contend that 
tlic injury could not have occurred as alleged by plaintiff. This, n e  
think. is a fact to be determined by a jury. We think the eridence 
sufficient to hare  been submitted to the jury;  they, and not we, are the 
triers of the disputed facts. This Court on appeal to it can only rerien 
('any decision of tllr courts below, u p o ~ ~  any inattcr of law or legal in-  
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ference." Constitution of Korth Carolina, Art. IT, par1 sec. 8. From 
the record the court below tried the case with care, according to the 
authorities in this and other jurisdictions. The jury has found for t l i ~  
plaintiff. I11 law we find 

S o  error. 

C o s x o ~ ,  J., dissenting. The  primary question of l a v  presented by 
the defendant's appeal to this Court is whether there was any evidence 
at the tr ial  of this action in tlie Superior C'ourt from ~r l i ich  the jury 
could find as a fact that  the defendant, a t  the time he performed thr 
operation on the body of the plaintiff, left in the wound made by hi111 
as a surgeon, or ill her body, pieces of broken glass, which inore thali 
three rriontl~s after the operation were discovered by plaintiff ill her 
body. I n  the abselice of such cvitleilce, the question of law discussed 
in tlie opinion of this Court as to ~ ihct l ie r  the princille of ye7 111w 
l vqu i tw  is applicable in tliis case, cannot, 1 tliink, arise. 

Concedilig that tlie unsupported testirriony of the plaintiff, ~~ot \v i t l i -  
standing its iniprobability as shown by the trstiniony of :\I1 tlie expert 
witnessrs, was sufficient as evidence to show that  plailitiff took from 
her body pieces of broke11 glass, more than t h e e  1110 iths nftcr the 
defendant performed the operation or1 her body, there was no evidcncc~, 
I thinlr, tending to slion that defendant, n l d e  pe r fo rn l i~~g  the opera- 
tion, or a t  any other tiliie, inserted piecaes of brohen g l m  into the hotly 
of plaiiitiff, inteiitiol~ally or otherwise. S o  uitness fo . the pl:~iiltiff 
so testified; all the vituesses for the defel~d;mt who ne le  prescr~t tlur- 
ing the operation testified to tlie contrary. The  nitr~estes for the. cle- 
fendant, n h o  \\ere found by the court to he experts, tcstifictl tlint it X ; I ~  

impossible that  pieces of broken glass could ha l e  heell in the body of 
the plaintiff from the date of the operation until she tcctified tliat slle 
discovered the glass. The fact that  defendant performed tlie operatioli 
on tlie body of tlie plaintiff on 24 January ,  1010, arid t l ~ e  further fact 
that plaintiff on or about 25 April, 1920, took from her body a piere 
of broken glass, about an inch in length, as she tcstificd, do not just if j  
an  inference tliat defendant left the piece of glass in plaintiff's body, 
especially wlien all the evidence is to the effect that dcmfendant nhile 
performing the operatioli did not use any glaqs such as plaintiff testifies 
she took from her body. I tliink that  there was error in the refusal 
of the trial judge to allow defendant's rnotioli for judgment as of now 
suit. Fo r  tliis reason I dissent froin the decision of the Court in this 
appeal. 
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RASIWIIS TIIUST COMPANY v. C I T Y  O F  STATESVILLE. 

(Filed 26 October, 1932.) 

1. Bills and  Sotes  B c-Municipal bonds payable t o  bearer and  conform- 
ing t o  C. s., 2982, a r e  negotiable instruments. 

Where under valid statutory authority a municipality issues its bonds 
payable to bearer and the form of the bonds in other respects comply with 
the provisions of C. S., 2982, they are negotiable instruments and in the 
hands of a holder in due course are  not subject to defenses ordinarily 
available to the municipality, and as  against such holder the only de- 
fense available to the municipality is the want of power and authority 
to have issued them. 

2. Rills and Xotcs A c-Delivery of negotiable municipal bonds is con- 
clusively presumed when i n  t h e  hands of a holder i n  due  course; 

Where a negotiable municipal bond is in the hands of a holder in due 
course, C. S., 3033, it is conclusively presumed that a valid delivery of 
the bonds had heen made so fa r  as  the rights of tho holder arc concerned, 
and in an action by such holder the defense that the bonds were not 
delivered is not available to the municipality. C. S., 2997. 

3. Bills and  Sotes  A a-City paying conlwns held estopped t o  deny con- 
sideration for  i ts  negotiable bonds i n  hands of holder i n  due  course. 

Where a municipal corporation pays the interest coupons on its bonds 
fo r  several years it is estopped to deny the validity of the bonds for 
want of consideration or delivery as  against a holder in due course. 

4. Bills and Notes C d :  Taxation A f-Failure t o  strictly follow statutory 
procedure does not invalidate bonds i n  hands of holder i n  due  course. 

Whether the statutory prorisions that an issuance of bonds by a 
municipality should be authorized a t  a regular and not a special meeting 
of its governing body is mandatory or merely directory is immaterial 
where the bonds are  in the hands of an innocent holder in due course. 
the failure of the governing body to strictly observe the provisions of 
the statute not being sufficient to invalidate the bonds in the hands of 
such holder, especially where the city is estopped b~ its conduct from 
denying the validity of the bonds. 

. \PPLAL by clefent la~~t  f r o m  XcEl roy ,  J., a t  S o r e m b e r  Term,  1931, 

of IRLDELL. SO error .  

T h i s  is a n  acatioll to recover of the clefenda~it the sum of $375, with 
interest f rom 1 April,  1929. T h i s  is the aggregate amount  of fifteell 

interest coupolis, each for  the  sum of $23, now in t h e  possessioli of the  

plaintifl .  T h e  coupons were attached to fifteen bonds, each for  the  sum 

of $1,000, which by recitals contained therein purpor t  to  have been 

issued by the  defendant. These bonds a re  now in t h e  possession of the  

plaintiff. 
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The plaintiff alleges in its coniplaint that  the boutls and coupons no\\ 
in its possession ncre  issued by the defendant, and that  plaintiff is the 
holder in due course of both the bontls ant1 the coupons. The defendant 
i n  its answer to the coniplaint denies these allegations, and alleges that 
the bonds, with coupons attached, were Iierer t lcl i~ ered hy it, and that 
i t  has never received value for said bonds. 

This action was begun 011 S October, 1929. The coup01 s succl on were 
due on 1 ,\pril, 1920. -1t tlie trial, it  was agreed that  if tlie defendant 
should be held liable to plaintiff, on the bond?, and on the coupons which 
were due at the date of the conin~enccnicmt of the ac ion, jutlgmt~~it 
should be rci~dered ill this action against the defendant for the aggregate 
amount of all the coupons due a t  the (late of the trial, to w i t :  $2,230. 

The facts as shown by all the evitlencc introtlucecl a t  tlic tr ial  are a. 
follows : 

1. Thc  drfcntlai~t. city of Statcs\illc, is a nlunicip:rl corporatio~l. 
rreatecl by arid org:inizctl u ~ ~ t l e r  cliaptrr 243, P r i \n t c  L a n s  of Sort11 
Carolina, 1911. I t  is pro~i t led  by scctio~i 17 of said c l ~ ~ p t e r  that  '(all 
tlic r o r l ) o r a t q ) o ~ \  e r m f  tlic ?itT of Stntcsrillc shall be c ierci~etl by tlit. 
boartl of altlcrlnc>~~ of said city, subject to tlir pro1 iqions of this act, and 
consistent with tlic po~r  c ~ s  lierc,il~ grai~trt l .  'Tlic bo:rrtl of :iltlcrnmi rliall 
h a w  polrcr alrtl :iutliority hy ordinnncc duly c~racted I I )  to proritlc 
for the p a p l e n t  of :illy c&tii~g iirtlebtcdncii ant1 of all5 1 alitl obliga- 
tioni that  n i q  hc made fro111 t i n ~ c  to  time 1,- the city, nntl to appro- 
l~ r in t e  funds for that purpose, niitl (2 )  to  c.t:~l)liili, rmstruct ,  t>l)clr, 
grade a d  repair strct,tq, sidc~ialk., lmhlic :11l(y, l~ r i t l ge~ ,  c d r t , r t ~  ni~tl 
drains ill the city.'' 

2. Sometime prior to 1 April, 1914, the tlr~fc~itlai~t city of Sta te-~i l lc ,  
as authorized by its charter, lind incurred a11 intlebtednc~s~ in the sum of 
$30,000, for work done in the improvement of streets a1 tl ~ i t lenalhs  of 
tlie city. At  a regular niceting of the board of altlcrr ien of the tlc- 
fendant, held on 3 ,1pril, 1911, bids for hol~ds to bc i+ucd and sold 
by the defelirlaiit in the aggregate amount of $30,000, f t r  the 1)::ynlcwt 
of said indebtedness, ncre  rece i~ed,  and duly cirtcwcl C I I I  tlic niinuteq 
of said board. ,111 of saitl bids exctyt the bid of Cutter, Slay and Coiil- 
pany of Chicago, Ill., aud the bid of ai~otlicr boiicl buyel, were rejected 
by the board. T h e  bids not rcjected ncre  referred hy the boartl to D. N. 
Ausley, a member of said board, and the rh:~irman of i~ s finance conl- 
mittee. Thereafter there was coueidcrable correspout1en'-e between thc 
attorney of the  defenclant, and Cutter, May arid Company and its at- 
torneys, in regard to the form of the ordinance which sliould be passed 
by the board of altlern~en, authorizing tlie iqsuance and sale of saitl 
bonds. An ordinance passed by the board a t  :I meeting held on 13  April. 
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1914, was uiisatisfactory to Cutter, May and Company because of its 
form. At  a special meeting of the board of aldern~en of the defendaiit 
held on 13  July,  1914, pursuant to the call of its mayor, an  ordiilancc 
was introduced and passed by the affirmative rote of all the menibers 
of the board present a t  said meeting. Only one member of the board 
was absent a t  said meeting. This ordinance, with the riames of the 
members of the board who voted for its passage, was duly recorded ill 
the minutes of the board, and by i ts  ternls authorizes the treasurer of 
the tlefeadant to issue and sell its negotiable coupoii bonds in the aggre- 
gate principal amount of $30,000, for the purpose of paying off ant1 
clischarging the floating iiidebtedness of the city of Statesville legally 
inrurred for necessary expenses in improving the streets and sidewalks 
of the city. I t  is  provided in said ordinance that thir ty bonds, each for 
the sum of $1,000, shall be issued and sold by the defendant, a i d  that 
said bonds shall be dated 1 April, 1914, shall be due 0x1 1 April, 1944, 
and shall bear interest from date a t  the rate of fire per celltun1 per 
aunum, payable semiannually on the first day of October and of April 
of each year, a t  the Hallover National Bank of Kew York City. It 
is further provided in said ordinance that said boi~tls shall be signed hy 
the mayor, and countersigned by the city clerk of the dcfeiidant, ant1 
that the corporatc seal of the defendant shall be affixed to each of saitl 
bonds. The form of the saitl bonds, and of the interest coupons to  be 
:~ttachecl thereto, is prescribed by the ordinance. I t  was ordered that  tlie 
.ale of said bolids to Cutter, May and Company, of Chicago, Ill., f o ~  the 
amount of its bid, be and the same was ratified and confirmcd, and 
further that  a11 ordinances or resolutioils in conflict with said o rc l i~ i a~~cc  
be and the same were repealed. This ordinalice by its t e r m  1)ccalne 
affective from a i d  after its passage, to wi t :  13  July,  1914. 

Prorision is made ill the charter of the city of Statesville for hot11 
regular aiid ~pec ia l  meetings of its board of aldermen. Section 9 of said 
charter  pro^-ides that it shall be the duty of said board of alderi~icl~ to 
mret at such time and place as the board may select, once each moiith, 
and to continue ill s~ss ion  until all the 1)usiliess of the board shall be 
disposed of. Section 12 of said charter, u i t h  respect to special ~iiceti~lg.. 
of the board, is as follows: 

'(Section 12. Special meetings of the board of aldermeii iuay be 
held on the call of the mayor, or of a majority of the aldermen, nut1 at 
cxrery such meeting, nhcn called by the mayor, all the aldermen then in 
the city shall be notified, and when called by a majority of tlie alder- 
men, such as do not join in the call, and the mayor shall be notified." 

Section 15 of the charter of the city of Statesville, with respect to the 
passage by the board of aldermen of an ordinance or resolution, is as 
follolvs : 



('Sectio~i 1.5. S o  ordimnce or rc>solution shall be pasictl upon the 
tlate of its introtlnction except tlw saint. be passctl 1)y :L tllrec-fourth* 
majority of all the aldermen, or u~llees it be a cause of pulJic cmergellcy. 
A11 ordi i~a~ires  except ill case of public emergency shall hrx introducctl 
at a regular mecting, and shall stand for passage at th I I ~ W  regular 
meeting of the board; Provided, that no ordinance or resr~lutio~l making 
a grant of any francliise or special privilege, nor ally ordinance amend- 
ing or extending such grant made prior thcrdo shall ever be passed 011 

tlir tlate of its introduction, and in iio event until notircx 1)y at l~ert isc-  
111rnt in some newspaper published in thcl city of Stateivilltx for four 
weeks shall have been given by tlie beneficiary of said oidinance or by 
the city to the public, that such ordinance has been introduced and that 
its passage will be asked for at the nest regular m e ~ t i n p  of tlie board. 
And any such ordinance passed ill any other manner than is  herein pro- 
vided shall be null and void." 

3. The bonds now i11 the possession of the plaintiff n e r r  signed by 
L. C. Caldwell, mayor, and countersigned by C. D. Moore, city clerk 
of tlie defendant during the year 1914. The corporate seal affixed to 
each of said bonds is the corporate seal of the defendant, city of States- 
d l e .  Tlic bonds are payable to bearer, and are in all ~ x q c c t s  in tlir 
forin prescribed by the ordinance passed by the board of alderinen of 
the defendant, a t  the nieeting of said board held on 13  July,  1914. The 
coupons attached to said bonds a t  the time the same wine into the 
possession of the plaintiff, are in all respects in the form prescribed 
by said ordinance, and are signed by L. C. Caldncll, mayor, and counter- 
signed by C. D. Moore, city clerk. Each of said bonds contains recital5 
as follows : 

"This bond is one of a series of thirty (30) bonds of ltke tlate, tenor 
and amount, aggregating the principal sum of thir ty thousand dollar\ 
($30,000) issued for the purpose of providing funds to pay off and dis- 
charge the floating indebtedness of said city, legally i r i c u w d  for the 
necessary expenses thereof for improving the streets 2nd sidewalks, 
ui~tler authority of the Constitution and laws of S o r t h  Carolina, and of 
the charter of said city of Statesville, and pursuant to a resolution of 
tlie board of aldermen of said city, duly anti regularly ,jdopted on 13 
July,  A.D. 1914. 

And it is hereby certified and recited that a11 acts, tonditioils and 
things required to be done precedent to and in the issuance of these 
honds, have been properly done, happened, and have braen performed 
in regular and due form as required by law; that the total indebtedness 
of the city of Statesville, iiicluding this bond, does not exceed the con- 
stitutional or statutory limitation; and that due provision has been made 
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for the levy and collection of a direct annual tax upon all the taxable 
property within said city, sufficient to pay the interest thereon, and to 
create a sinking fund for the retirement of the principal hereof at 
maturity." 

4. After the passage of the ordinance authorizing the issuance and 
sale of bonds in the aggregate amount of $30,000, by the defendant, to 
wit, on 28 August, 1914, D. M. Ausley, a member of the board of alder- 
men of the city of Statesville, and chairman of its finance committee, 
wrote to the Security Bank Xote Company of Philadelphia, Pa., enclos- 
ing a copy of the bond authorized by said ordinance, and requested said 
company to print  thir ty bonds, with interest coupons attached, in ac- 
cordance with said copy. On  4 September, 1914, the Security Bank 
Kote Company of Philadelphia, forwarded by mail to W. M. Ausley, 
thirty bonds, with coupons attached, printed in accordance with his 
request. These bonds, and coupons were printed on green paper. On 
9 December, 1914, the defendant issued its voucher for the sum of 
$144.50, payable to the Security Bank Note Company, of Philadelphia. 
This  voucher was for the payment of the bill of said company for 
printing said bonds in accordance with the request of D. 31. dusley. 

5 .  On or about 1 October, 1926, the Commercial Sat ional  Bank of 
Statesville, N.  C., borrowed from the Independence Trust  Company of 
Charlotte, II'. C., the sum of $12,500, and as collateral security for its 
note for that amount, deposited with said Trust  Company, fifteen of 
the green bonds printed by the Security Bank S o t e  Company a t  the 
request of D. 31. Ausley. At  tha t  time these bonds were signed by 
L. C. Caldwell, mayor, and countersigned by C. D. Noore, city clerk 
of the defendant. The corporate seal of the defendant was affixed to 
each of said bonds. Upon the payment of the note, on 27 April, 1929, 
the bonds were returned by the Independence Trust  Company to the 
Commercial National Bank of Statesrille. Thereafter, on 1 2  September, 
1927, these identical bonds were again deposited by the Commercial 
National Bank of Statesville with the Independence Trust Company, 
as collateral security for a note of the said bank in the sum of $14,000. 
Before this note was paid, the Commercial National Bank of Statesville 
was adjudged insolvent, and a receiver of said bank was appointed to 
take charge of its affairs. Upon default in the payment of the note for 
$14,000, the Independence Trust  Company, with the approval of the 
receiver of the Commercial National Bank, sold the bonds to the plain- 
tiff. On or about 10 July,  1929, the plaintiff paid to the Independence 
Trust Company, for said bonds, the sum of $15,510.42. Out of this sum, 
the Independence Trust  Company paid off the note of the Commercial 
Sat ional  Bank, and turned over to its receiver, the balance, to wi t :  
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$1,771.69. At tlie time the bonds were deposited by t l ~ e  Conmiercial 
Snt ional  Bank of Statesrille ni t l i  the I ~ ~ d e p e i ~ d e n c e  Truqt Con~pany of 
Charlotte, S. C., as collatrml security, tllcw were no past due cou1~11. 
attaclied to either of saitl bonds. Nritlier tlict I n d e p e ~ ~ d c ~ ~ c c ~  Trust  C o n -  
pany nor the plaintiff at tlic time the said 1)onds came iiito their pos- 
msion,  respcctivcly, had actual ~ ~ o t i c c  of any defect or infirmity ill the 
title of the Cornrnercial Kational ISank of Statesvillc, to said bouds. 

6. The  fifteen bonds purchased by the plaintiff from tli(3 1ntlepentlnlc.c 
Trust Company, aggregating ill a ~ n o u ~ ~ t  $15,000, each for the sum of 
$1,000, are dated 1 April, 1014, a11t1 I\ ill 1w tlue 011 1 , I p ~ i l ,  1944. Each 
of tliese bo~ids is payable to bearer. ancl 1s iu all respocts in tlie for111 
prescribed by the ordina~ice passed 1 y  tlie board of alderr~itm of tlic 
tlefeuda~it a t  its meeting lield on 13 July,  1914. Intermt coupous at- 
tached to saitl bonds, a d  due on 1 October, 1927, and on 1 April, 1928, 
vere  duly presented by plaii~tiff for paymwt,  and u e w  paid by tlw 
defendant. Interest coupons ~ ~ h i c h  tliereaftc,r became t l i~c prior to t l ~ c  
commencement of this actiou mere also duly presented hy the plaintiff 
for payment. Payment of these coupons was refused by tlic defendant. 
on the ground that the bonds from which the coupons n e r c  tlctached arc, 
not valid, for the reason tha t  said bonds nere  not executed by defentl- 
ant, liad never been delivcretl by defendant, and that t le fc~~dant  had 
not received value for said bonds. 

7. After the passage of the orclinance au tho r i z~~ ig  tlw i w i a ~ ~ c c  i i ~ r t l  

sale of bonds by the defendant in the aggregate p r i ~ ~ c i p a l  amount of 
$30,000, at the meeting of its board of nldernrcn on 13 July ,  1914, 
Cuttcr, May and Company of Chicago, Ill., \\a. notified 3. the nttor~iey 
of the defeiidant that  the bid of said compauy for said l~onds liad been 
accepted, and tlie said Cutter, May and Company \ \as re~luestetl by said 
attorney to have the bonds printed arid fornarded to tlicm deferidant for 
execution. After considerable correspondence betwren the attorney of 
defendant and the said Cutter, May and Company and itis attorneys, the 
bonds printed by said company were sent to defendant, :rid were there- 
after, on or about 1 January,  1915, sig~lecl by T,. C. Caldwell, mayor, 
and countersigned by C. D. Moore, city clerk of defendnut. The bonds, 
with the corporate seal of the defendant affixed thereto, were delivered 
by the defendant to Cutter, May and Company in Janua ry  and Frbru- 
ary, 1915. Cutter, May and Company paid to tlic defcndant, upon the 
tlelivery of said bonds, the sum of $30,032, the amount of their bid. 
The bonds delivered by defendant to Cutter, May and Company, wit11 
i-~trrest  coupons attached thereto, are in the identical f 3rm prescribed 
in the ordinance passed a t  the meeting of the board of aldermen of the 
dcfent la~~t ,  on 13  July,  1914. The validity of tlirsc bonds and of the 
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mup011b attached thereto, has been and is now recognized by the tlefend- 
an t .  L\l l  the coupons attached to  said bonds, as they have become due, 
have been duly paid by the defendant. 

Both the bonds in the possession of the plaintiff, numbered 1 to 15, 
inclusive, and aggregating in amount the sum of $15,000, and the bonds 
delivered by the defendant to Cutter, May and Company, numbered 1 
to 30, inclusive, and aggregating in amount the sum of $30,000, are 
signed by I,. C. Caldwell, mayor, and countersigned by C. D. Noore, 
city clcrk. The  corporate seal of the defendant is affixed to each of said 
bonds. The  recitals in said bonds are  identical, and are in  accordance 
with tlle provisions of the ordinance passed by the board of aldermen of 
thc,defendant on 13  July,  1914. The  bonds differ only in that  the bonds 
in tlle possession of the plaintiff are printed on green paper, while the 
bonds t lel i~ered to Cutter, May and Company, are printed on yellow 
paper. 

Both L. C'. C'aldvell, mayor, and C. D. Moore, city clerk of the de- 
fel~dant,  during the year 1914, died prior to the commencement of this 
action. D. M. Ausley, member of the board of aldermen of the defend- 
ant, and chairman of its finance committee, during the year 1914, was 
also during said year cashier of the Commercial National Bank of 
Statesville. H e  continued as such cashier until his death in  1928. 

The issues submitted to the jury, and answered under the instructions 
of the conrt, are as follows: 

"1. Did the city of Statesville have authority, i n  1914, to issue fund- 
i l ~ g  boiids to fund an i~~debtedness created for street improvement pur- 
poses ? h s n  er : Yes. 

2 .  Did the board of aldermen of the city of Statesville, a t  a meeting 
duly called and convened on or about 13 July, 1914, and in the exercise 
of its lawful authority, adopt an ordinance authorizing the execution, 
lssuance and salc of $30,000 funding bonds by said city of Statesville, as 
alleged in the complaint ? Answer : Yes. 

3. XTere the bonds sued on in this action signed by L. C. Caldwell, 
mayor, and countersigned by C. D. Noore, city clerk, as alleged in the 
complaint ? dnswer : Yes. 

4. Do said bonds bear the seal of the  city of Statesville, as alleged in 
the complaint? Answer : Yes. 

5. Did the Independence Trust  Company acquire said bonds as col- 
lateral security and become the holder thereof in due course, as alleged 
ill the complaint ? Answer : Yes. 

6. I s  the plaintiff the owner and holder in due course of said bonds 
21s alleged in  the complaint ? Answer : Yes. 
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7 .  I s  the defendant indebted to the plaintiff in the amount of said 
interest coupons, with interest thereon, from their respective maturi t ies? 
Answer : Yes." 

On  the verdict and OII the agreenierit set out ill tlw record, it n a s  
ordered, adjudged and decreed : 

"1. That  the plaintiff hare  and recover of the defendant on the ill- 
terest coupons due 1 April, 1929, 1 October, 1929, 1 April, 1930, 1 
October, 1930, 1 April, 1931, and I October, 1931, respectively, the total 
principal sum of $2,250, with interest on the principal amount of each 
set of said interest coupons, to wi t :  on the principal sum of $375, from 
the respective maturities thereof, a t  the rate of six per centum per 
annum. 

2. That  the plaintiff is  the owner and holder in due course of bonds 
Nos. 1 to 15, both inclusixe, each for $1,000, dated 1 ,'~pril,  1914, ma- 
turing 1 April, 1944, bearing 5 per cent interest from date, payable 
semiailimally on the first days of October and April of each year, evl- 
denced by attached interest coupons, both principal and interest being 
paxable a t  the Hailover Xntional Bank of S e w  York C'ity, executed in 
the name and behalf of the  city of Statesville, by L. E. ('aldwell, mayor, 
and C. D. Moore, city clerk, and bearing the official seal of the city of 
Statesville, payable to bearer, each of said fifteen bonds being in  the 
form of bond Ko. 1, an exact copy of which marked exhibit 'B,' is at- 
tached to and by reference made :I par t  of the complaint in this action, 
the aforesaid fifteen bonds being p p t e d  on green paper, and bcari l~g 
the notation, 'Security Bank Kote Company. Phila.' 

3. That  the plaintiff is the oxrier and holder in due course of the 
semiarii~ual interest coupons attached to said fifteen honds, the same 
to mature on the first days of April arid October of each year hereafter, 
commericiiig 1 April, 1932, and ending I April, 1944, rach semiannual 
interest cou'pon attached to each of said fifteen bond3 being for the 
principal sum of $25. 

4. That  said fifteen bonds, and aforesaid couporis attached thereto, 
be and are adjudged the absolute, valid and binding obligations of the 
city of Statesville. 

5. That  the defendant be and is  hereby taxed with the costs of this 
action." 

From the foregoing judgment, defendant appealed to the Suprenle 
Court. 

Stewart  & Bobbitt  and Grier, Grier d2 Joyner  for plcintiff .  
Long & Glover, illorehead & Murdock and J .  E. Hor toq  for defendanf .  
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( l o s s o n ,  .J. -1 ~i iu~l ic ipa l  bond payable to bearer, and otherwise com- 
1)lyillg as to for111 with the provisions of C. S., 2982, is a negotiable 
iiistriunent, a~l t l  as such when in the hands of a holder in due course as 
tlefi~ied by C. S., 3033, is not subject to defenses which would otherwise 
ordinarily be available to the municipal corporation by which the bond 
was issued. Thc only defense available to the corporation in whose name 
imd ill whose behalf the bond was lawfully executed, when the bond is 
in the h m d s  of a holder in due course, is that the corporation was with- 
out power or authority to issue the bond. Thus  in Belo v. G'ohrnis- 
sionem, 76 N. C., 489, it is  said by Bynum, J., speaking for this Cour t :  
"Municipal bonds are negotiable instruments, and the legal rights of the 
holders of such paper do not so much rest upon abstract principle, 
though true, as upon a system of practical rules found by experience 
to be essential to healthy commercial life. Fo r  the public protection and 
the convenie~lce of trade every intendment is made in favor of the 
validity of negotiable instrume~its. Where bonds have been issued and 
sold in the market, and have come into the hands of a bona fide holder 
before maturity, as a general rule such bonds are  prima facie valid, and 
the onus is upon the party impeaching them to show the contrary. This 
rule, however, which subsists between i rd i~ idua l s ,  is much modified ill 
respect to corporate bonds. Such bonds can be issued only in pursuance 
of a special grant  of power, and the party claiming the benefit of such 
bonds must show a power in the corporate body to issue them. But  if 
lie is a purchaser for value, without notice and before maturity, he 
wed  do I I O  more. I f  a municipal corporation has the power to issue 
bonds only on a compliance with conditions precedent, as, for instance, 
here in pursuance of a popular vote, and the bonds arc issued, the 
presumption is that the conditions haye been observed and they are 
~ ~ r i n ~ a  facie valid, though the defendant may show the contrary, unless 
lie is estopped by his own acts from doing so." 

111 the instant case, the city of Statesville had the power and authority 
to issue the bonds which are  ~ i o w  in the hands of the plaintiff. The  issu- 
ance and sale of the bonds was authorized to pay off and discharge a 
valid indebtedness of the city, incurred for a necessary expense, to wi t :  
the expense of i m p r o v i ~ ~ g  its streets and sidewalks. Kinston v. Trust Co., 
169 S. C., 207, 8; S. E., 399. The jury has found under instructions 
of the court, to which the defendant did not except, that  the defendant 
had the power to issue the bonds, which are now in the possession of 
the plaintiff. I t  is not contended by the defendant, on its appeal to this 
Court, that  there was error i n  the trial in the Superior Court with 
respect to the instructions applicable to the first issue. I n  Commissioners 
v. Webb, 148 N. C., 120, 61 S. E., 670, i t  is said by Hoke, J.: "When 
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the power to incur a debt for a necessary expense exists, there would 
seein to be no good reason of law to prevent the governing authorities 
of a town from riiaking provision for the preseiit or u timate paymelit 
of such a debt by issuing bonds for tlie purpose, if good business pru- 
dence and existing conditions arc such as to render. this course desir- 
able." This principle is approved in TT'cilfo 1 . .  Xount  ,lr?,y. 197  S. C'., 
450, 149 S. E., 589. 

The defense urged by tlie defendant irl tlic iiistxnt case tliat the 
bonds now in the possessiori of the plaintiff, were iievw delivered and 
tliat dcfeudalit received no value for tlie bonds, cannot avail the dc- 
fendaiit. The delivery of tlie bonds by tlie defendaiit is  c~oliclusively pre- 
sullied in favor of tlie plaintiff who purcliascd them from the Inde- 
pendence Trust  Company, before maturity, without notice, and for 
value. I t  is expressly provided by statute that wlierc, an  instruliicnt 
i~cgotiable in form, and exccuted by the defendant as naker ,  is in the 
hands of a holder in due course, a valid tlt~livery of the iiistruniei~t by 
tlie defendant, so as to make tlie defendant liable as maker of tlie instru- 
n ~ e n t  to the I~older, is conclusi~ cly pwsunied. C. S., 2997. This con- 
c l u s i ~ e  presulnption is applicahlc to a liolder in due c o ~ r s e  of the green 
bonds now in the possession of the plaintiff, as ~ w l l  a': to such lioldcr 
of tlie yellow, or gold boutls, nliicli r e r e  delivered 1)y the defendant to 
Cutter, X a y  and Company. T h r  clefendant has recognized thc validitj- 
of these latter bonds, by payiilg tlie intereit coupo~is attached to the 
same as they have beeorlie clue. I t  would sccm that as to these bondq, the 
t lcfei ida~~t is estopped to tlcny their ~ a l i d i t y .  

r 7 l h c  defendant contends, honever, tliat the boiids i i~rolved in this 
:kction, al t l~ough in the liarids of the plaintiff as a lioldtr in due coursc, 
are void, because the ordinaim by which the bonds were authorized, and 
under which they nere  executed, was passed a t  a special meeting, and 
not at a. regular meeting of i ts  board of aldermen, as provided in  the 
charter of the city of Statesville. Whether this provisicn is mandatory, 
as contended by the defendant, or nierely directory, as contended by the 
plaintiff, this contentioii canriot be sustained. I t  is generally held that  
where a municipal corporation has the power to issue bonds, and it is 
pro\ ided in its charter that  such power shall be exercisd in accordance 
n-ith certain statutory provisions, the failure of the governing body of 
the corporation to act in strict accordance with such provisions will 
not invalidate the bonds in the hands of a holder in due course, espe- 
cially where, as in the instant case, the corporation is estopped from 
attacking the validity of the bonds by its recognition for a long time of 
their ralidity. I n  such case, the principle on which Blackmore v. Duplin 
County, 201 N. C., 243, 159 S. E., 351, was decidcd is not controlling 
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See Proc for  v. C'o?nnlissio?lers, 182 N. C., 56, 108 S. E., 360, where it is 
said that in that case there had been no sale of the bouds proposed to be 
issued, and that for this reason the rights of purchasers for value, with- 
out notice and before niaturity, were not involred. The judgment in the 
instant case is affirnled. There is 

No error. 

I S  THE MATTER O F  S. H. FOWLER, SURVIVIXG PARTSER OF CAROLINA 
CREDIT COMPANY. 

(Filed 26 October, 1932.) 

Appeal and Error J d-Burden of showing error is on appellant. 
Where under the terms of a written contract the surviving partner 

agrees to wind up the affairs of the firm for commissions as fixed by the 
courts not to exceed that allowed by law, the amount of the compensa- 
tion fised by the lower court will not be disturbed on appeal when there 
is nothing on appeal to show that the amount fised by the judgment was 
erroneous in law, the burden of showing error being upon the appellant. 

( ~ I L  ACTIOS, before Cra?lmer, J., at Llpril Term, 1932, of CRAVES. 
S. H. Fowler a d  T. G. Hyman were partners, trading under the firm 

]lame of Caroliua Credit Conipaiiy. I-Iyman died testate on 7 February, 
1031, aiid liis widow, Mrs. Harriet  L. Hyman, qualified as executrix. 
After the death of Hyman, Fowler, a5 surviving partner, undertook to  
wind up the partnership. On 13 February, 1932, Fowler and the 
csecutris of I lyman cntered into a written agreement to the effect that 
up011 payn~ent  and delivery to the respective parties of all goods and 
property allotted to lii111 "each of said parties sliall release and dis- 
c>liarge the other from liability on account of said partiiersl~ip, saving 
m d  excepti~ig tlie aiiioullt of cominissions to be allowed by the court to 
said Fowler for liis sei*vices as surviving partuer i n  settling said part- 
liership estate, a i d  its to such conimissions it is agreed that whereas, said 
Fowler claims ant1 lias retailled out of the assets of said partnership 
estate the sum of $2,400 for con~missions, aud said executrix contends 
that said Fowler is not entitled to so niuch. I t  is agreed that said 
Fowler for his  services in settlillg said partilership estate shall receive 
such comnlissions as may be allowed by the court, not to exceed the 
amount prescribed by law," etc. The  clerk of the Superior Court found 
the facts substantially as above stated, and also fourid the amount of 
receipts and disbursenleirts for various purposes, and allowed Fowler 
thc sum of $1,327.78 as commissions. 
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3Irs. Hyman  filed exceptions to the findings of the clerk and appealed 
to  the judge of the Superior Court. The pert imnt part o '  the judgment 
is as follows: "It  is now considered by the court and o1derecl and ad- 
judged that said exceptions be a i d  the same hereby are sustained except 
as herein provided; that said S. H. Fowler, surviving partner, for his 
wv ices  in settling said p a r t n ~ r s h i p  estate, shall receive, and hereby he 
is allowed tlie sum of $223.91 as commissions, to he p t id  out of the 
share of tlie deceased partner," etc. 

Frorn the foregoing judgment Fowler appealed. 

D. L. W a r d ,  JT., f o ~  Fowler.. 
I?. -1. S u n n  f o r  e.xecufriz. 

PLR CI RIL. \ I .  I t  was expressly agreed b e t ~ e e n  the plr t ies that the  
c~oininissions to bc allowed Fowler, the surviving partnrr, for serlice* 
should bc determined by the court, it  being stated in tht. contract that 
Fowler "shall receive such commissions as may be allone'l by the court, 
not to exceed the ariiount prescribed by lam." Upon ar~peal  from tlie 
clerk the trial judge allowed the commissions specified in the judgment. 
S o  evidence is contained in the record, ant1 there are  no findings of 
fact made by the tr ial  judge. Hence, there is nothing to indicate that 
the judgment was based upon a false or erroneous theorv of law. The 
burden is upoil the appellant to show error. 

,\ffirmed. 

1)UR'CAS TILLEY A X D  WIFE, ALIS TILLET. V. C. L. I~INI)S131', C. A. POPI.:, 
ASD VICTOR V. YOUNG, TRUSTEE. 

(Filed 26 October, 1932.) 

Judgmcmts L +Consent Judgment in this case held to bar subsequent 
suit to restrain collection of note. 

A conscnt judgn~ent stipulating that the plaintiff recover of the defend- 
ant the amount of the note secured by a mortgage and that foreclosure 
on the mortgage should be drlayed for sis  months up011 pnymcnt by the 
defendant of a certain sum per month will operate as a bar to n later 
action by the defendant to restrain the plaintiff from collecting on the 
note until it had been listed as personal property and the taxes paid 
thereon. 

, ~ P P E A L  by plaintiffs from Barnhill, J., at Chambers, IT May, 1921. 
Frorn DCRHAM. Affirmed. 
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R. 0. E v e r e f t  f o ~  p l a i n t i f .  
Brawley & Gantt  f o ~  defendants. 

PER CURIAX. This action was instituted by plaintiffs against de- 
fendants on 21 May, 1932. The complaint contained certain allegations 
and the prayer of plaintiff is  as follows: "(1) That  they have judgment 
against the defendants, jointly and severally, in the sum of $2,000. (2)  
That  C. L. Lindsey and his agent, C. A. Pope, be restrained from selling 
plaintiffs' property, or interfering with it. ( 3 )  That  C. L. Lindsey be 
required to list the note and pay taxes and the penalties thereon as re- 
quired by law before he be allowed to proceed to collect the note." 

The defendant, C. A. Pope, set up  tlie defense that  the note made to  
him by plaintiffs on 21 February, 1930, for borrowed money, jn the 
sum of $1,650, bearing 6 per cent interest due in twelve months, secured 
by deed in trust to Victor V. Young, trustee, securing same on certain 
real estate in the city of Durham, N. C., was sold some weeks later to 
the defendant C. L. Lindsey. The defendant Lindsey denied the material 
allegations of the complaint, set up  the defense that  for many years 
lie and his  family h a ~ e  been residents of Washington, D. C., and "lists 
and pays his personal property tax in the city of Washington, D. C." 
The defendant Lindsey further pleaded res judicata; a jud,pent signed 
by consent in an action of plaintiffs against defendants (except Pope) 
on 28 September, 1931. The material part is as follows: "That the 
defendant, C. L .  Lindsey, shall have and recorer of the plaintiffs, Dun- 
can Tilley and wife, X i s  Tilley, the sum of $1,650 and interest thereon 
from 21  February, 1929 (this is eridently an error, as the note bears 
date of 21 February, 1930), until paid, which said indebtedness is 
represented by a note and deed of trust referred to in the pleadings; 
that the foreclosure shall be delayed for a period of six months, or until 
2; March, 1932, provided and upon the condition that  the plaintiffs 
pay to the defendant, C. L. Lindsey, $25.00 on the 25th day of October, 
1931, and on the 25th day of each month for a period of six months, 
a n d  upon failure to pay said sum of $25.00 each month for the period 
of six months, the trustee, Victor V. Young, is authorized and in- 
structed to adrertise and sell, according to the terms of the deed of trust, 
tlie property mentioned and described in the deed of trust and the 
pleadings." 

The defendant further sets u p  the defense that "This defendant ad- 
mits that  the plaintiff began to pay this defendant the $25.00 per month 
as stipulated in said judgment, and that the first installment of $25.00 
was paid 21 October, 1931, and, the second installment of $25.00 was 
paid 1 December, 1931, and the third installment which was due 25 
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I)cceinber, 1931, was paid in tlirc5e installments during the latter part 
of January ,  1032, making the total amount paid of $73.00. . . . 
That  tlie plaintiffs defaulted ill tlie payment whir11 was due 011 25 
October, 1031; that  same was not paid until 31 October, 1931, and 
~icitlier of the other payments were made as provided ir said judgmeiit 
and that  the plaintiffs were in default according to the terms of saitl 
judgment on or after 25 October, 1931, and this defendant would ha re  
had the right to have had said mortgage foreclosed under the terms of 
said judgment any time after 25 October, 1931, but dld not do so i11 

order to g i re  the plaintiffs an opportunity to sell said property and 
pay off said loan, or make other arrangements to take u o  same, and the 
forcclosure urider said deed of trust was delayed until it  was denioii- 
strated tliat the plaintiffs were collecting the rents f ror i  said property 
:md using it for other purposes, and would be unable to scmll said property 
for a sum sufficient to pay off said loan, and it was t h m  that  this tlc- 
f r n d m ~ t  called upon Victor V. Young, trustee, to advertisle said property 
for sale. . . . h d  that  the property described in the petition was 
sold oil 16 April, 1932, after due advertisement and this defendant bid 
same in for $1,750 in order to protect his interest." 

The plaintiff coiitcnds tlie property was no r th  $2,500. The defendant 
Lindsey, in his aiiswcr, says fur ther :  "That this defendmt did not then 
mid dors not lion want said real estate, and the only reason he pur- 
chased saitl property was to protect said loan and is now willing to 
cancel said judgment and deed of trust, or to ha re  said xoper ty  deeded 
to any one designated by plaintiff upon the payment of the indebtedness 
due this defe~idalit, and the costs in said two actions incurred, ant1 tllc 
forrclosure expenses." 

The plaintiff denied that Lindsey was a resident of washing to^^, 
D. C. Tlie court below rendered the following judgnwnt: "That tlic, 
sale rnade bg tlie defelidant, Victor V. Young, trustee., on 16 ,lpril,  
1932, was reported as  prorided by law and no upset bid mas placed 
tllcreo~i witliin ten days permitted by lax .  The court being of the 
opinioli that  tlie matters and things in coiitrorcrsy in this act iol~ with 
r c sp~c t  to tlic $1,630 note is  yes judicata, nnd without passing oil tlic 
ro~~ t ro rc r t ed  question whether the defendant. C. L. Lindsey, is  a resident 
of tlie State of Xortli Carolina, or the District of Colun~bia, or whether 
$:lid note ]ins 1we11 listed for taxation. Tlic court is further of ?hc 
o p i ~ ~ i o n  that the foreclosure of a deed of trust by tlic trustee liarnet1 
therein is neither an action at law nor a suit in equity . . . It i. 
therefore, considered, ordered and decreed by the court that  the tempo- 
rary  restraining order heretofore issued brl and the mine is hereby 
tlissolved." 



FALL TERM, 1933. 

T h e  plaintiff excepted and  assigned error  to  the abore judgnient as 
signed and  appealed to t h e  Supreme Court.  T h e  esceptioil and assign- 
ments of e r ror  cannot be sustained. O n  al l  the  e ~ i d e n c e  we th ink  the  
plea of res  judicafa must be sustained. T h e  case of Woofen v. Bell. 
196 X. C., 654, and eases therein cited i n  regard to paymelit of tax, 
110 recovery allowed on note un t i l  t ax  mid penalty is paid (N. C. C o d q  
1931 (Michie) ,  see. 7971, subsec. 47) ,  is not germane, although the  
question of residence m a y  be a question of f a c t ;  but  we th ink  this 
mat te r  was also res jutl icafa. T h e  judgnielit of tlie court bclov i.; 

Affirmed. 

JOSEPH SBMPSOS, AD.\IIXISTRATOR Ot' TlIE ESTATE O F  CAIN B. THOhfl'SOS, 
DECEASED, V.  JACKSON BROTHERS COMPANY, ISCORPORATED, A N D  

WILLIARI S. GORDT, JR.; W. N. JACKSON, A N D  L. R. VAI<SEl<, RE- 
C E I ~ E R S  FOR JA('I<SOS BROTHERS COMPANY, ISCORPORATED. 

(Filed 26 October, 1032.) 

1 .  D i a l  1) a-On nlotion of nonsuit all evidence is to be considered in 
light most fnvorabIe to plaintiff. 

011 a motion as  of nonsuit all the evideilcc, whether offered by the plain- 
tiff or elicited from defeiidant's \vitnesses, is to be considered in the light 
most favorable to the plaintiff and he is entitled to every reasonable 
inttwlment thereon aud erery reasonable inference therefron~. C. S., 567. 

2. Master and Servant E a :  E +Under C. S., 3467, contributory negli- 
gence does not bar recovery and the act applies to logging roads. 

The 1)roviqioils of C. S., 3467, that in personal injury cases against 
;I railroad compaily cuntributory negligence of plaintiff will not bar rc- 
cowry but rurrely nlinimize tlie clamages, and tlie prorisiuns of C. S., 
3463, abrogating the fellow-servant rule and imposing liability for injuries 
caust~cl by tlrfective nppliances a re  applicable to traul or loggin:. r o ~ l s  
under the provisions of C. S., 3470. 

3. JIaster and Sewant E +Evidence held insufficient to be submitted 
to jury in action against logging road for wrongful death. 

Where the evidence in an action against a loggiiig road is to the effect 
tliat the plaintiff's intestate was killed in the course of his employmcnt 
by being strucli by the defe~~dai i t ' s  train in tlie day-time a t  a place where 
the track was straight and unobstructed for several hundred yards, that 
the noise made by the moving train and sigimls giren by it of its all- 
pronch could have b,een heard for a considerable distance and that the 
defendant was apparently in possession of his faculties, and tlierc is 110 

cvidcwc that lie was i l l  a ht311,1ers condition upon the tracks: Helt l ,  the 
evidence is insuflicient to be submitted to the jury on the issue of tle- 
fcndant's negligence, and the fact that the defendant failed to h a w  :I 

\v~~tchn~ai i  or lookout upon the bacli of the train does not alter this result. 
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S ~ l r ~ ~ s o s  c. J a c s s o s  BROS. CO.  

4. Pleadings G a-Allegations must be suplwrted by evidence in order 
to  avail the pleader. 

The allegations of the complaint must be supported by suficient evi- 
dence introduced a t  the trial in order to a w i l  the pleader. 

3. 3lnstc.r and Servant E bIV11ere pe~son is not helpless on track and 
is not oblirious to danger doctrine of last clear thance does not 
apply. 

Whcrc there i\ no evidence that thc plaintiff was or(  the defendant's 
track in a Iiell~lcw condition or that he was o1)livious of thc tlanqer of 
tlic clcfrridnnt's approaching trail* or that the defendal~t was guilty of 
licclircnce occurring after the plaintiff's contributory negligence, the 
doctrine of last clear chance does not apply. 

6. Trial D a-Eridtmce raising nlerr surmise, guess, conjwture or specula- 
tion is inwfficient to be submitted to the jury. 

The verdict of the jury must rest upon facts prolcn and not on mere 
\urmisc, conjecture, qnew or speculation. 

- \ P ~ E A L  by plaintiff f rom R,xrtlllill, J., a t  J u n e  T e r m ,  1032, of Ron~.- 
w l .  L\ffirr~ied. 

T h i s  is  a n  action for  act io~lablc  negligence brougl~ t  by plaintiff, ad- 
m i ~ ~ i s t r : ~ t o r  of C;riu B. Tlionlpson, deceased, a g a i ~ i s t  d ( ~ f ~ ~ n t l a n t ,  alleging 
damage. 

l 'hc plaintiff, a, ;~ t l~ l l in i s t ra to r ,  iustituted this suit against the  J a c k -  
son 13rotlicrs Conil)any, Incorporated,  to  recol er darnage'i fo r  the wrong- 
f u l  d(,atli of the p l a i ~ ~ t i f f ' s  intestate, which oceurrccl on 10 J u l y ,  1930. 
xliile tlio plai~itiff 's i ~ ~ t t , s t a t r ,  C'ain 13. Tl~ompqon,  \ \ a s  i n  t h e  employ, 
:rnd u o r k i ~ ~ g  for  tlic tlcfendant, Jackson I3rotlicrs Company, Iucor -  
~ x r a t c ~ l .  u p o ~ r  one of its ra i l road tracks in  B r u n s n i c k  County, PITortl~ 
Carolilia. Tllcrcaftcr,  the  a h \  c ~ l : ~ n ~ c t l  receii crs  nc'rc thily matlc 11rrrtic.s 
d c f c ~ ~ d : ~ n t  in  the actio11. 

T l ~ e  plaintiff alleges, ill pa r t  : Tlint Jackson 13rotlwrs C o ~ n p a u y ,  111- 
vol~l)oratctl, \\(w t h e  o n n e r s  :111d operators of a large lumber manu-  
~ : I C T ~ I , ~ I I ~  p l a ~ i t  in  13runs\\ic.k County, S o r t l i  carol in:^, and i n  connec- 
ti011 t l icrc\ t i t l~,  wcre tlic owncrs a11t1 operators, as  a f o ~ w a i d ,  of m a n y  
1 l l i l~4  of ra i l rol~t l  a ~ r t l  logging road. o ~ e r  and  upon wliic i t l ~ e y  opcratctl 
l o c o ~ r ~ o t i ~ c ~ ~ ,  propel l (d by stcam, to uac for  the  purpoie of c o ~ n e y i n g  
log' a11tl f reight  f roni  o ~ i c  poiut to another, i n  and  t h r o ~ g h  the  countic. 
of 12r1111snick and  Colur~ibus, N o r t h  Carolina. T h a t  on 1 0  J u l y ,  1930, 
the, v i t l  Ci:rill B. Tliompson, tleccascd, as  a n  eniployce of the  defcndnnt. 
J a c k i o l ~  E r o t l ~ e r s  Company, Incorporated,  under  the  directions of tlie 
.:lit1 dcfcnda l~ t ,  \ \ a s  assigned to n orlr on one of tlie defendant's railroad 
trncks ill B r u ~ ~ s w i c k  C o u ~ i t y ,  and among o t h w  things, was assigned to do 
rt p :~ i r  ork up011 t l ~ c  track, in  tlie na turc  of f a s t e n i ~ ~ g  t l o ~ m  t o  the 
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cross-ties, the tee irons upon said railroad, a i d  to tighten and adjust 
properly, the taps, or nuts upon said tee iron, and to clean down the 
said right of way of the defendant, and to keep extinguished any fires 
that might originate on or near said railroad track, or right of way, and 
to perform other duties in the way of repairing and general upkeep of 
said railroad. That  on 10 July,  1930, and while the said Cain B. 
Thompson, deceased, was performing his said duties, as aforesaid, under 
the instructions and directions of the foreman, the said Cain B. Thomp- 
son, deceased, went upon the railroad tracks of the defendant, and while 
performing his duties, as aforesaid, and while down upon said track, 
in an  apparelit helpless condition, the defendant, Jackson Brothers 
Company, Incorporated, through its agents, servants and employees, 
boss and foreman, caused to be operated upon its said railroad track, 
at the point where Cain U. Thompson was assigned to perform his 
duties, a long line of railroad, or logging cars, and caused the said cars 
to be backed along the defendant's railroad track, without having, or 
placiilg upon the front car, a person, or persons, to warn the plaintiff's 
intestate of the approach of said car, or cars, or without sounding some 
whistle, or horn, or bell, or giving some signal for the purpose of warn- 
i i ~ g  the said Cain 13. Thompson, deceased, of the approach of said cars, 
or train, and thus ilegligently, carelessly, unlawfully, and ~vantonly 
caused said cars, or car, to be backed over and upon the said Cain B. 
Thompsoi~, deceased, lacerating, wouiidilig aiid mai~gling his body so 
severely until the said Cain B.  Thompson died i11 a few minutes there- 
after, as a result of said injuries, all of which was done while the said 
Cain B. Thonlpsoil \+as down up011 said track, perfornling his duties, 
or in a helpless conditioii upon said track. The plaintiff set forth many 
acts of negligence founded on the above allegations, and prayed judg- 
ment in the sun1 of $3,000. 

The defendants denied the material allegatioiis of the complaint and 
alleged that it used due care and the plaintiff's intestate was guilty of 
contributory negligence. 

The  evidence on the part  of plaiiltiff was to the effect that  the view 
of defendant's logging road ill both directions for a considerable dis- 
tance was unobstructed and the road was level at the place mliere 
plaintiff's intestate was killed-straight in both tlirectiolls two or three 
hundred yards from the way the train was coming and some four or 
five hundred yards the other way. Plaintiff's intmtate was killed in 
the day, about 1 2  :30 o'clock just after the dinner hour. 

Luther Hunt ,  brother-in-law of the deceased, a witness for the plain- 
tiff, testified, in pa r t :  "I gave Cain (plaintiff's intestate) and Bonnie 
Sainpsoii a n at r r  bucket, crowbar, liainnler and track wrench and sent 



416 IiY THE SUPREME COURT. [203 

the111 off to natcli for fire up arid donn bellil~d trains all1 to keep track 
in repair, imtructing tlicin if track liappe~ietl to s p r c d  to spike u p  
tlw track wllcre it noultl spread, to bring it back to proper gauge, ailti 
if the joints got loose, to tightell them. . . . Tlierc was blood on 
tliv cross-tic oli thc' out.idc of tht. rail, 011  r l ~ c  right-hail3 side. . . . 
AZt tlic poiiit where tlie blood M R L :  011 the cross-ties then: was stringers 
u~itlcr the cross-ties, putting the T-irons twelve or eiglitecn inches above 
the g r o u l ~ d  (Cross -c sa l~ i i~ i a t i o~~ . )  I llcard f h c  wlristlt seceral  t i m e s  
:rs tlicl l o g g i ~ ~ g  train canicx donu from the woods just l~efore the four 
iig1i:rls n-crc giwii, t l ~ c  usual signals to \far11 einl)loycrs and t l~osc  that  
~ r r c  out tlicrc on or ncar t l i ~  tracks that the logging train mas ap- 
proaclling. I don't remcmbcr wlictl~er i t  blew when close u p  or not. I 
I / c a d  it conz i~ tg  t u x  o r  f l r w c  m i l e s  dolc~n ilre road .  I was pretty near 
a g a i ~ ~ i t  v l ~ c w  tlir n r w k  nas ,  about a quarter of a mile. I couldn't 
sec t l ~ c  trail1 or 11r~ar it coii~illg st11 tlw \lay. 2 ' 1 1 ~  dereascd w a s  f ami l i a r  
r1,1:1/ t h e  firc1)7-,out/. for the s l~ :~c~c  of time Iic liacl bee11 there, about a 
neck a i d  n half, a~i t l  n as out t1ic.r~ for thc purpose 3f keeping tlic 
tracks clear." 

Boi~iiie S:~i i~psoi~ ,  a nitucss for plaii~tiff, also a brotlichr-in-law of de- 
wasctl, testified, in part : ''I 11 as about five or six l i u n d r ~ d  yards, sonie- 
thing like that, a n a y  \\hen the deceased n a s  run  over. . . . I did 
not scc the train when it r an  ovrr deceased, I saw i t  as it was goiug over 
him. I t  was coini~ig tonard  me, reached deceased first. I saw deceased 
ul~tlcr the t r a in ;  one of the nlieel.; TTRS on h im;  train \!.as going back- 
\\:rrtl nit11 fifteen or sistecu empty cars. Deccased n:rs on the outer 
cdgc. of tlie track, f l lc  s a m c  t r a c k  docectretl a n d  I wercl w o r k i n g  o n ,  one 
of tlic cars had p a w d  over I ~ i ~ i i  when I got to him. . . . Deceased 
:111d 1 carried I\ reiiches a l ~ d  hucketi all along and decease I h a d  a w r e n c h  
triicl C / r t h ~ > f  a ~ i t l  7le ~r~a,c rc~alXinq 711) a n d  (1olc.1~ f h e  fracli a i ~ d  he  w a s  i n  
t r  nornral c o n d i t i o n ;  I s a y  tlcceasetl about three-fourths of an hour be- 
fore lie n a s  hurt. We had just got tllrougll with clinilei ant1 I left de- 
c c : ~ ~ ( d  s t a ~ ~ d i n g  there 011 the track wl~cil I went off for xa ter .  W h e n  I 
i ~ r r f  w i r  7/111r  1rc h a d  alrcatly hcen  s11wck and mas t ry i lg  to get away 
from the r ight-hal~d side of the cars;  I don't know how he got there. 
. . . I d i d  not  see dec.cascd be fore  fraln, ran o c c r  h i m  I l ~ e a r d  t h e  
i incu  hloir~ all a l o n g ,  signals ~ t a r n i n g  people the train mas coming into 
tlic noocls aftcr tinilwr, aiicl i rreslmtive of the whistle the roar of the 
trail1 could Fc heart1 a good ways off, two or three 1nilc.s. . . . I n  
~ e t u r i ~ i n g  to the track aftcr getting the water I approached on the same 
>itle nl~c'rc dcceasetl n a s  killed, but didn't see him unti the train was 
ruiniiilq 07 cr hiill. Tf deceased hail hcerr standing up I cwuld ha1 e Feeii 
liim." 
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Tlie defendal~t introduced no evidence. The  judgment of the court 
I ~ l o w  was as follons: "This cause coming on to be heard and being 
licard before his Honor, X. V. Barnhill, judge presiding, and a jury, 
a t  the June  Term, 1932, of the Superior Court of Robeson County, and 
t l ~ e  defendant's counsel having in apt time made motion for judg~llent 
:I. of nonsuit a t  tlie close of the plaintiff's evidence and after plaintiff 
l ~ ~ t l  restccl its casc, alld tlie court being of the opinion that plaintiff, 
up011 tlie evidence offered to the court and the jury, was not entitled to 
recover on the issues raised by the complaint: I t  is therefore, on motion 
of Johnson & Floyd, attorneys for the defendants, considcrcd, adjudged 
:~ntl decreed that said action be and the same is hereby dismiswl as of 
lionsuit." 

The plaintiff excepted, assig~ied error to the judgment as signed, and 
appealed to thc Supreme Court. 

11.. 8. B r i i f  a n d  Dye LC. Clark for ~ l a i n t i f l .  
J O ~ ~ I I S O ~ Z  & Flop1  f o ~  tlcfendatzfs. 

C'LIRKSOS, J. Tlie defendant introduced no evidence, and a t  the close 
of plaintiff's e~it lence made motion as in case of nonsuit, C. S., 567. The 
vonrt below sustained the motion, and in this we see no error. 

I t  is tlie settled rule of practice and accepted position in this juris- 
diction that, 011 a n~otion to nonsuit, the evidence wl~icli makes for the 
l~laintiff's claim alid vliicli tends to support his cause of action, whether 
off(~ret1 by the plai~itiff or elicited from the defendant's witnesses, will 
I)c t:~licn aud considered in its most fawrable  light for the plaintiff, and 
11e is entitled to the benefit of every reasonable intendment upon the 
PI idence, a l~ t l  every reasonable inference to be drawn tlierefrom. 

The evidelice on the part of plaintiff was to the effect tliat defendant 
011c.rated a logging road. 

('. S., 3-16;, provides tliat contributory negligence is 110 bar but miti- 
gates danmgc, and undw C. S., 3470, this section is applicable to logging 
:knd t ram roads. Stelcarf v.  Lumber  Co., 193 N. C., 138; IIawkins v. 
L z i v ~ b e ~  Co., 198 PIT. C., -175. C. S., 3465, is to tlie effect that  railroads 
arc held liable where the injuries are sustained through negligence of 
fellow-servants or defective appliances. The  track for a considerable 
tlistance, several hundred yards, was straight and level in both directions 
from v l ~ e r e  the plaintiff's intestate was killed. The  e\idence was to the 
effect that  it  was the plailitiff's intestate's duty, and he xvas giren the 
implements and instructed "to watch for fire u p  and down behind trains 
: ~ n d  to keep track in repair." Plaintiff contends that the death of his 
intmtate, in the exercise of due care, could have bee11 avoided by the 
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tlefeildal~t, had  it  stationed upon the  f rou t  ca r  of i ts  l ~ a c k i n g  t ra in  21 

person, o r  persons, t o  g i ~ e  the  proper  v a r n i n g  m~il  s i g i a l  of t h r  ap- 
proacli of said long l inc of cars  t11e11 bring backed o w r  the  tlcfcl~tlant's 
track. 

B u t  tllc elitlellcc 011 the  par t  of the  1)lnintiff's ~ i i t n e s ~  is  to the effect 
' I did n o f  see deceased b e f o r e  the  fi.uin run over  h1in. I heard tlie t ra in  
hlon- al l  a l o ~ ~ g ,  signals warn ing  people t h e  t ra in  m ~ s  coming into the  
uoods a f te r  timber, and irrespective of the  wliistle the  roar  of the trniii 
could he Iieard a good ways off, two or tlirec~ miles." 

Plaintiff nlso contends t h a t  i n  the (lay-timc a loggiilg t ra in  ill tllv 
\ ~ o o d s ,  whell backing niust h a ~ r  a p ~ r s o i ~ ,  or l ) e r s o ~ ~ s ,  statioiled upon 
the f ron t  car  hacking to g i ~ e  warniiig to c~nployees norlr ing or n a l k i n g  
o11 the  track. T h a t  in  S a w y e r  c. I?. R., 145 N. C., a t  p 27, the fol lon-  
iug  principle is la id dov 11 : " A i ~ l  i t  is  nr.11 cstablishcd tha t  the em- 
ployees of a rai l road company e i~gaged  in opcratiiig t h e  t rains  arc. 
~ q u i r c d  to kccp a cdarrful and c o ~ ~ t i n u o u i  outlook along; the  track, and 
the c.ornpan1 iq  responsible f o r  i l ~ j u r i e ?  r w u l t i i ~ g  as n p ros imate  conse- 
qusnve of their  ~ icg l ig t~nce  i n  the p e r f o r n ~ n ~ i c e  of this  duty," c i t ing 
:~nthorities. In the prcscnt case, the ~ \ i t l e n c e  as  to \\i \rning was not 
o111y t h ~  hlonilrg and signal warnings ant1 irrrsl)ecti\r of thc~  whistle 
"the roar  of tlie trail1 ronld 1)r Ileartl a good n a,vs off . . . t n o  or  
t h r w  rnilcs." 

W c  (2:111 f i l~d  i l l  tlls record 110 el itlcnce to iust:liu l)laintiff's allcgntioi~s 
tha t  pl:ril~tifl"s ilrtcstatr I\ as  "don11 u l m l  said t rack pcrforinillg h i s  
tiuties o r  111 a l l e lp le~s  condition ~ i l ) o ~ i  said trask." S o l  was there a n y  
cl \ i t lc~~ce that  plai~l t i f f ' s  i ~ ~ t c q t a t r  n a s  so al~sorhetl a i ~ t l  engaged ill hi.; 
nark tha t  he mas ' (oh l i~  ious to his  surroundings." 'I'he e~.iclence docs not 
.upport the al lcgat iol~s i n  plai~ltiff 's complaint.  'Tliere must he proof 

a 1011s. to sustain the  al l rg t '  
T h e  h u r n ~ l l i t a r i a i ~  pr inr iplc  ib s1.t fo r th  ill J e d  1 1 1 s  1 . .  I?.  IZ., 196 N. C., 

a t  1). -169, as  follows : "If the. ju ry  found from tlic el itlc11c.c tha t  dc- 
rcasetl by h i s  on 11 ~ ~ c g l i g ~ n c e  c o ~ ~ t r i b u t e t l  to  the injur ies  \ \ h i c l ~  resultctl 
in  his  d ra th ,  t1lc11 th r rc  n as  eritltwce from n hicall tht. ju ry  c~)ul t l  ha \  e 
f 'urtl~cr fou l~ t l  tha t  i ~ c i t \ ~ i t l ~ s t a ~ ~ d i ~ ~ g  such contributory ilcgligtwcc, the 
1)roaimatt. cause of snc.11 illjuries was the fai lure  of deftwtlxnts to cser- 
risc t11w cart7, af ter  tlcccasctl could haye bee11 disco\ ored, s i t t ing O I I  the 
c11tl of the  cross-tie, i n  all apparen t ly  helpless coiidition, to stop tlie trail1 
ant1 thus  a \  oid tllc i ~ i j u r i e s  to deceased. T h e  principle upo11 which the 
doctrine of the (last clear chalice' is fou11c1, is  rccogniz(d anti enforced 
i n  this  juristlictiol~, as  just and necessary for  the prote-tion of liuman 
life. Rcdmoiz 1%. R. R., 195 AT. C., 7 6 4 "  Dalsis r .  l?. R., 187 N. C., 147; 
I l z c t X ? ~ e r 1 ~ . I ? . R . , 1 0 4 S .  C'., 10-1; C'aztde r . R .  R., 2 0 2 ; J . C . , 4 0 4 .  
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The J e n k i n s  case, supra ,  is not applicable to the facts in the present 
case, nor is S a w y e r  v. R. R., supra,  cited by plaintiff. I n  the S a w y e r  
case, the evidence was to the effect: "The train, with the skidder on the 
front car, mas a t  this time being backed down the track toward plaintiff 
at the rate of about two miles an hour, and could have been stopped 
within a distance of fifteen feet; that as plaintiff and Billie Boyd were 
so moving down the track to take protection in the skidder, they were 
struck by a bolt of lightning, Boyd being instantly killed and plaintiff 
knocked down and rendered unconscious, remaining so until he was rurl 
over by the train. The place where the plaintiff fell and remained upon 
the track n.as seventy-file yards ahead of the moving train, on a straight 
track and in view of the hands and employees on the train, if any had 
been looking." The Court said at pp. 29-30: "A negligent act of plain- 
tiff does not become contributory unless the proximate cause of the 
illjury; and, although the plaintiff, in going on the track, may have been 
negligent, when he was struck down and rendered unconscious by a bolt 
of lightning his conduct as to what transpired after that time was no 
longer a factor in the occurrence, and, as all the negligence imputed to 
defendant on the first issue arose after plaintiff was do~vn and helpless, 
tlie responsibility of defendant attached because it negligently failed to 
avail itself of tlie last clear chance to avoid the in jury;  so its negligence 
became tlie sole proximate cause of the in jury;  and the act of plaintiff 
in going on the track, even though negligent in the first instance, became 
only the remote and not the proximate or concurrent cause. This re- 
sponsibility of a defendaiit by reason of a negligent failure to avail it- 
self of the last clear chance to avoid an injury is sometimes submitted 
to a jury under a separate issue; and, while it is sometimes desirable, 
it is not always necessary so as to prevent it, and the trial judge, in his 
discretion, as he did in this instance, niay submit the proposition and 
have same determined by his charge on tlie issue as to contributory 
negligence." Lassiter v. R. R., 133 K. C., 244, cited by plaintiff and 
Inge v. R. R., 192 S. C., 522, are distinguishable from the case at bar. 

The matter is fully discussed by Clark ,  C .  J., in X o o r e  v. R. R., 185 
S. C., 189, at p. 190, lye find: "In Lassitel. v. R. R., 133 3. C., 244; 
Smith v. R. R., 132 N. C., 819, and Peoples  v. R. R., 137 K. C., 96, the 
distinction is clearly recognized between the presumption which arises 
~vhen  a person in the apparent possession of all his faculties is seen walk- 
ing on the track and the duty owed to one of the railroad employees w11v 
is absorbcd and engrossed in his work. I n  the Lassi ter  case, supra,  the 
conductor of a freight train had his  back to an  approaching shifting 
engine, and while engaged in giving orders to his men on his own train, 
stepped in front of the box cars attached to the shifting engine and was 
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rml  o l e r  and  killed. T h e  Cour t  lieltl tliat i t  should have been left tu 
the  ju ry  on tlie issue of the last clear chnnce, as  defendant n a b  negligent 
i n  having n o  watclirnan to not i fy tlie engineer of t h e  s l i i f t i~lg engiilc, 
f o r  i t  is the d u t y  of the  defendant company to keep a lockout. On page 
249 of tliat c:lse, i t  is  said i n  words r e r y  applicahlc to this case: ( T h e  
~ l i t cs ta tc  was a t  a tlisatlvantage, was not up011 equal opportuni ty x ~ i t h  
the tlf,fendant to  a t o i d  tlie in jury ,  f o r  his  rnurlilcr ant1 c~o~itluct sl~o\itvl 
tlint lie n a s  o b l i ~ i o u s  to his  surroundings :11id n a s  ellgrossetl ill thc 
i i i a ~ i a g c m e ~ ~ t  of his  trail1 and  h i s  crew, . . . his nctisii slionecl tha t  
lic did ilot licar the  bell ringing, . . . tlie co~i t l i t io~ i  sf tlic intestatc 
\ \ a s  ns help1e.s a s  if lie lint1 h e n  asleep or tlru~rlr 011 the tr:\cli, nn(l tlic, 
, l c fe i~ t la l~ t  onctl liirii a t  least as  liigli n d u t y  as  if  11c li:r(l l w l i  a.;lccl) or 
c l r u ~ ~ k . '  " 

AL 1 crtlict or fintling ~ i i u s t  rest u1m1 facts  p o l  en, ilot 011 iurniise, co11- 
,jccture, g u c ~ s  or  s p e c u l n t i o ~ ~  W e  d o  not th ink  the  er i t le~icc vff icirnt  t o  
Iw qulmit t r t l  to n j ~ ~ r y ,  ant1 t h e  l i n ~ u a l ~ i t : i r i n ~ i  doctrilrc of the last clear 
c.ll:rl~cc is not nl)l)lic:tble ill tliis c a w .  T h e  j u d g m c , ~ ~ t  of t 1 1 ~  court helon- 1. 

.\ffirmctl. 

STATIS OE' SOItTII CAI{OLISA ox ' r m  I{EI..\TIOS OE. I:. I,. I'IIIPI'S, Gu.uru- 
[AS OF E'I.OI{I.:S('E l%dC;IVI.~I , I~  A S D  I , E ~ { ( ~ Y  I:.~(~WEI,IJ. A S D  VI,ORES(Il'; 
I?.i(;\V12I,T, .\su 1A<Oli  BA(:\VEr,I,, r. ROTAT, ISLIEJISITT (IOJII'hSl~. 

1 .  ('lerlrs of ('ourt 1% a:  (;uardiaii and \Yard H a-l'aj ~ncnt of nard's 
funds to ashistant clerk aplbointcyl gna~'tlian is not p.\rucBnt into court. 

\There the funtls of i ~ ~ i ~ i o r s  are  lx~itl into tlrc) Iia~ids of the ;~ssistant 
~ l c r l i  of the Sullerior Court as their gu:~rcliali, tlic ass i s t ;~~l t  c l ~ t l i  having 
been regul;~rly alqwintul guardian by tllc clerk slid 11a.iing giren bond 
cxccutrxl by :I surety coml~nny: H c l d ,  tlic funds \\-ere not 1):litl into court, 
but to the :~ssist:lnt c l ~ r l i  as gnartli:ln, and the gunrclinnsliil) bond is 
liablr for misal)l)licntion of tlie funds by tlie guardimi, ;uid t l ~ c  surety 
on  tlic gnnrtlinllslril) boild 1u:ly uot s u ~ ~ ( ~ s s f u 1 l y  ~'oiit~'1it1 that the clerk's 
baud wns liable tl~crefor, S .  C'. C'odc, '3tX(a), the c o ~ u ~ u i ~ ~ g l i n  of the 
gunrtlinnsliip funtls by tllc assistt~lit clcrlt with deposits made by him in 
his otficial calmcity, mid his failure to prove 1)agment into court, tentliul: 
to establish a breaell of his trust as  guardian. 

2. Guardian and \Yard H a-Gnardiaiisli bond c o v c ~ c ~ 1  all funds pit1 
to guarclian for which w ~ r d  or third person llad rightful claim. 

\\'here n guardiallsliip bontl for t w o  wards is csecutel with a surety 
coml)tiny, and the surety comlmny claims that the bond :IS originally 
executed contained tlie name of one ward o111y and that the name of the 
other was later inserted, and in an action on the bontl to recover the 
amount due both wards the surety tenders evidence to this effect wllicll 
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is excluded: H e l d ,  the esclusion of sucli eritleiicc tloes not co~~s t i t l l t t~  
l~rcjudicinl error since the bond \~o l~ lc l  Ire li:111lc for the :\.hole s ~ u u  11;litl 
to the guardin11 u ~ ~ d e r  the prorisiol~s of tlie boric1 obligating tlie lx1rtic.s 
to the faithful lwrfori~iance of the guartliai~sl~il) and to accouilt for the 
funds to tlie ward "or sue11 other persolis ns aliall bc la\rfully clul~o\\.c~i,t~tl 
to receive the same." 

Same-Esrcptions to  lttlnlission of tchstimony i n  this cast. ; ~ r ( ~  1101 

sustained. 

111 a n  aetion :~ga i~ i s t  tlic surety 011 a puarclinusliil) bond csccntctl by 
1111 :rssistant clt'rl; w11o l ~ t l  bee11 al)poiiited guardian by tlic clerk: H c ~ l t l .  
csccl~t io~i  to tcstiilioi~y by the clerk that 11e lmcw the anioui~t due tllc 
\vartls will not bc sustained on apgeal wlien the clerli lins identified :I 
rccortl iu liis oflice sl~o\viilg the amount the guardian liad rcceired il11(1 
tlic a m o u ~ ~ t s  Inwfully paid out by the guardian are not ill dispute. 

Trial F b-Issues tc.ndrred b;r- defendant held not relevant to  inclnir3 
and rcfnsal t o  submit, t l l c n ~  was not ewor. 

JVlicre tlic \vnrtl's fluids have bee11 11:licl into the l i a ~ i ~ l s  of iin assistililt 
clerli as g:'u:~rdiaii untler a l~ l~o in tn~cn t  b,y the clerk, aud tlic guardi :~~~sl i i l )  
bontl lius beell duly esccutetl nit11 a surety conqxliiy, ill ail action against 
tlic surety comllany f ( ~ r  1)reacli of the bond:  Held ,  tlie liability of the 
clerk's bolid is ~ i o t  relevant, and issues teiidcred relating to such liability 
illid to wlietl~er m y  of the funds lind ii~ureil to tlie beiirfit of the clerk's 
oftice, ant1 wlietlicr tlie fu11(1s 11:id been commi~iglrd n-it11 oftici:~l (1el)osits 
11y the assistant clerli are  ln-operly refused. 

A l i ~ ~ ~ ~ . \ ~ ,  by d ( ~ f e ~ i i l a i ~ t  f r o m  h ' m c ~ l l ,  J . ,  a t  F e b r u a r y  Tvrl11. 1932, of 

SEW HASOVER. S o  error .  

T h i s  is ail a c t i o ~ i  011 a guardia11's bond. I t  is allcgctl tli:lt uii 1 
J a i i u a q ,  1025, N. J. Sl~uffler was appoiiited guartliilii of F lo re~ iec  1 h g -  
well aild LeRog F. Uagnel l ,  i i i i i~ors,  alid t h a t  011 the saiile day  lic ose- 
cutcd his  holitl as guard ian  with the t l e fen t la~~t  a s  his  surety tlicrcon. H(L 
immediately m t e r e d  upoli tlie discliarge of his  duties.  011 G Llugust ,  
1029, t h e  admillistrator of Oscar  LeRoy Bagne l l ,  fatlier of tlie i ~ i i ~ i o r s ,  
paid to M. J .  Sliuffler, fo r  their  bellefit, the sum of $1,386.26. LeRoy F. 
Bag\rcll  reaclietl tlie age of d l  on G September, 1920, a n d  tliercafter 
tlemnlitled of tlie guartliali  tlic a m o u i ~ t  due 11iii1. H e  and  his  wife  re- 
c.eiretl $50 f r o m  the g u a r d i a n ;  F l o r e i m  Bagwell has  reccired i i o t h i ~ ~ g .  

She,  also, is now of agc. I t  is admit ted t h a t  demand was niatle u p o l ~  

the  tlefe~idaiit  f o r  payment  and  t h a t  pagment  was refused. 

T h e  p l a i ~ ~ t i f f s  allege t h a t  Shuffler made defaul t  a s  guard ian  and  ap-  

propriated to h i s  owl1 u w  the funds  of his  ~ r a r d s  and  t h a t  the  defentlaiit 
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A h ~ . \ a ~ a ,  J .  I 'crl~al):: I)cc+ausc it raiscs tllc. I ~ U I I I ~ ! I : I I I ~  q ~ t ~ s t i o l l  t11r ill)- 
11('llt111t first i ~ ~ t c q m s e s  its esccpt ion to thi, f o l l o n i ~ ~ g  i ~ ~ : ; t r u r t i o n :  "If 
you Ijrlicl-c all  the v d e ~ r c * c ~ ,  both tlic rccortl :111tl or:d r c ~ s t i i n o ~ ~ y ,  : I I I ~ ~  yon 
fill11 thv fac'ts to Ilc t rue a* tmtifictl to, :111t1 a s  the el-idt>l~('e i ~ ~ ~ l i r ; ~ t e s ,  n11(1, 
a,< 1 s l y ,  fi11tl t l ~ t ,  f:rcts to hc  t rue  hy tlic greater  wc$t of t l ~ c  cvi~lenct., 
it ~\ .oul t l  be your  d u t y  to : I I I S \ ~ C ~  the issue $l.YSG.T,G, \\-it11 i~~tcxrest froill 
(i A h ~ g u s t ,  192!), less $20 pait1 on d l  October, 1939, aud  l t w  $13 l ) r e ~ l i i u ~ ~ ~  
t l w  011 thc  bond or1 1s J a n u a r y ,  191S, n~ l t l  $ 1 3  tlue the t l c f c ~ ~ t l n ~ l t  fo r  
l ~ r m i i u l t l  on I S  J a u u a r y ,  1929, nut1 $13 atli~littetl  to Ilc due the d e f e ~ ~ t l a ~ ~ t  
(111 1,s ,Jaliu:~ry, 1930. '1'0 repeat ,  g e n t l c l l ~ e l ~  of t l ~ c  j u r y :  1 f you bclio\-e 
a11 tlw t c s t i i n o ~ i ~  by the greater  weight :11it1 fin11 the f:rcts to be as  tcsti- 
fiml to 1)y the  g r e : ~ t c r  ~vcigllt  of the  cvitlcwce, i t  \\.ill bcx your  d u t y  to 
;r  l!s\ver t l~t l  issue $1.3SG.36? with i ~ i t c w ~ t  f r o u ~  6 , I u g ~ s t ,  1929, less $50 
1)aitl by Shuffler 1 October, 1929, I a m  iiicluding t h e  $10 tlie v i f e  got, 
:rlitl loss t h c  $13 clue t l c f e ~ ~ t l a n t  f o r  preni ium 1S J ; l l ~ u : ~ r y ,  1929, :rl!tl t l ~ t .  
$13 due the  t l i ~ f c n t l a ~ ~ t ,  1S J a n u a r j - ,  1930." 

T h i s  e s c c p t i o ~ ~  SWIII:: to rest u p o ~ l  the t l ~ e o r y  tha t  the: f u ~ ~ t l s  ill roll- 
trovcrsy n-crc l ~ a i t l  illto court :nit1 t h a t  the cl r rk  of the Supvrior  ( 'our t  
is linblc on his  hol~t l  f o r  tlivir ~ ~ o n p r o d u c t i o ~ ~ .  -\ccortlilrgly the d c f t ~ ~ ~ t l a n t  
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offered in  critle~lce all i t e ~ ~ ~ i z e t l  staterno~it of account kept by 31. J .  
Shuffler, assistant c l c ~ k ,  I\ it11 the P ~ o p l c s  SRI  i i~gs  Bank and Trust C'ol11- 
pany sl lovii~g a tlcjposit of $1,336.56, the sum claimed to have bcen IT- 
ceivcd for the bci~efit of the minors, and rarious disbursenieilts to otl~clr 
parties. W c  ; ~ r c  rcderred to the Code of 1931, sec. 0 3 i ( a ) ,  autllorizi~rg 
the a p p o i n t n ~ c ~ ~ t  of a s s i s t a ~ ~ t  clerks and proriding that  the sercral clerks 
shall be held ~ ' E S ~ O I I S ~ ~ ~ C  for  the  acts of their xqsist:n~ts; also to the 
doctrine that  clerks may be chargeable ill cer ta i~ i  instances \\it11 fuutlb 
held in a dual capacity. l'rcason u .  Boonr, 108 x. C., 79. 

The  error in the defe~~tlaiit 's position is tlle aszuliiption tliat the fulid.; 
ill queitioil uere  paid into court, into the office of the  clerk. Fo r  the 
reason that  they had uot been paid into court a i d  Mere deemed to be ill 
the halids of the guardian this Court held 011 the former appeal tliat the. 
clerk \ \as  not a Ileeessary party to the action. I 'h lpps  zs. Intlcmnlty C'o., 
201 S. C., 561. 0 1 1  this point the decision is conelusire. I t  appears, 
furtherlnore, that pursuailt to ail order of Judge  D e r i ~ ~ - a u  exception to 
nhich  is without ~nerit-the administrator of Oscar LcRoy Bagwell paid 
tlie money of the wards, riot into the clerk's office, but to Shuffler as 
their guartliali. I~ideecl, Shufller testified that  he  had received the fuilcls 
ni his capacity as guart l ia~l  a i ~ d  had disbursed only $63 for the bencfit 
of the wards. The  fact that  he niingled this trust fund with other funtl. 
which lie deposited in  the bank as assistant clerk, imstcatl of provil~g 
paylnent into court, tends to establish a breach of trust. Dufle c. T T T z i -  
liams, 148 S. C., 530; 11uni1 C. Uunn,  137  S. (I., 333. JVc see 110 error 
in the ilistruction. 

The  second assigilme~it is all esception to the court's csclusioii of tebti- 
11io11y by H. TY. Wclls that  the guardian's bond as at  first prepared di(l 
not contain the l m n e  of Florence Bagwell and that  her i ~ a n ~ e  n as subsc- 
qurntly iilsertetl. Slluffler testified that  the name n a s  n r i t t e ~ i  ill the bolltl 
by the authority of Wells, who as the defenda~it 's agent had csecutctl 
the bond in its behalf. I t  is alleged in the c o m p l a i ~ ~ t  tliat tlie admini>tra- 
tor paid the fnntls to Shuffler as guardian of both minors and in  the 
pleadiilgs we fiiltl iio tle~iial of this allegatio~i. 'L'liio was on 6 -\ugu$t, 
1929, and oil IS Jaliunry, 1930, the defeiltlant accepted p a y n l e ~ ~ t  of the 
last lxemiuni. By the terlns of the bond the guardian and the surcty 
were obligated in tlie sum of $2,600 to the fai thful  esecutioii of tlie 
guardianship ; to secure a~ i t l  ixnprore the TI ards' estate ; and to account 
to the \rards ((01- to such other persons as shall be lawfully empowered 
or authorized to receire the same and the profits arising thercfro~n." If 
it be granted that  the name of Florence Bagwell was not in  the bond as 
originally drafted and tliat LeRoy F. Bagwell is entitled to only onc- 
half the funds, this fact by the express provisions of the bond woultl 
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(Fi led  2 r\'ovember, 1932.) 

Infants I3 a-Infaat is liable for znc~liral wrvircs rrndcwd in clmrlyyw~. 
to save his lifc. 

IVlicrc an  infant,  liviug nit11 his father, is  srriousl:; iiijured in :1i1 

: ~n tonu , l~ i l e  nccit l t~i~t,  a l ~ d  is  rushed to n 11osl)ital ant1 :I doctor therein 
rrntlrrs profcssionnl scwicrs  in the  rmergcl1c.y to presei've liis lifc, and 
thcrrxf ter  hot11 the i i ~ f a i ~ t ,  tlir0ug11 his next fr iend, nnil the  fa ther  recover 
dnm:~gcs ngni~is t  t he  driver of the nutoiiiol~ile, the  f:lthl.r's dem:lges in- 
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cluiling hospital and n~edic:~l expenses illcurred as  a result of the injuries 
to tllc infant, and b,oth judgments have been paid and satisfied: Hcltl,  
altliough the father ~ ~ o u l c l  be liable to the physician for such emergcwcy 
services, tlle i i ~ f t ~ n t  is XISO liable, mid tlie ghysicinrl may recover the 
reasonable worth of the services in an action against tlie infant aud his 
guardian, and judgment directing the guardian to ltay therefor out uf 
the proceeds of the juclglnent recovered in the i ~ ~ f n n t ' s  hel~nlf \\.ill IK 
nftirmed on agpeal. 

A h ~ a a ~  by c lc fenda~~ts  f r o m  D e u ~ n ,  J . ,  nt X a y  Ter111, 1932, of W . ~ I \ L  
aMirmed. 

r .  l l i i s  actloll n a s  or igi i~al ly brought by plnintiff, a p11ysicia11, agniubt 
the defendants, before R i l e y  G.  13arlics, judge of the city coui9t of Ral-  
cigh, to weover a mctlical bill of $178.12, fo r  s e n  ices re~ltlered defei~tl- 
a n t  Thntltlcus Gosu, :HI i l ~ f a i ~ t .  011 appcal  to the Superior  Court  tl~cj 
limttcr n a s  l l ~ n r d  up011 a n  agrcetl statcnicnt of facts  as  fol lonq:  

"The l ~ l a ~ ~ i t i f f  is a n a t u r a l  1)ersoil rcsiding ill Durlinln C'ou~ity, S o l ~ l i  
( 'aroliua, nut1 is l i c e ~ ~ s e t l  to practice ~ i ~ e t l i c i ~ ~ c  111 S o r t h  Curoliua. TIIO 
cicfci~dant, T h a d t l c ~ ~ s  Goss, is a r i l i ~ ~ o r  residiiig nit11 :l11(1 ge~l t rn l ly  ku1~- 
1)ortcd by h ~ s  father ,  T .  H .  Gois, and  I I ~ V  rcsitlos ill IIalllc>tt ( ' o u ~ ~ t ~ ,  
Xort l i  Carolina, but a t  tlie timcs l ierci l~after  rne~itioneti resided ill T\'al,c 
C ' o u ~ ~ t y .  T h e  defendant, tlie Wrtcliovia Bank  and  Trus t  C ' o n ~ p a n ~ - ,  i~ a 
corporation organized and existing under  nnd by \ i i  tue of the  1:~n of 
the S ta te  of S o r t h  Carolina, h a r i n g  a place of business i n  Wake  ( , ' o u i ~ t ~ .  
0 1 1  or about 16  March,  1927, Thaddeus Goss n a s  struck by an nutoiuo- 
bile o \ ~ n c t l  by K a r r e n  R. K i l l i a m s  a d  seriously injured, quffrring a 
broke11 leg antl other injuries. I I e  was taken to W a t t s  Hospi tal  i n  t l ~ c  
city of I>urhanl and there trcated by tlle plaintiff, S. D. Bit t ing,  v l ~ o  
rendered to Thaddeus GOT certain medical and  surgical services o \ e r  
a loug period of time. T h e  said services were of the  f a i r  and  reasonnble 
~ a l u e  of $178.12. T. It. Goss, tlie fa ther  of the  tlefeiidant, Thaddeus 
Goss, f requent ly came to the said hospital dur ing  t h e  period when the  
services n e r c  rendered and made no objection to t h e  serrices being made. 
There was no express contract made  between the  plaintiff and a n y  one 
clsc as to v h o  would p a y  the  value of the  saitl services and tlie sanir> 
has not been paid. T h e  plaintiff has  tlemanded payment  fo r  said services 
f rom T. R. Goss, but no par t  of the  said reasonable value of the services 
has been paid, and the saitl T. R. Goss has  a t  a l l  times and still refusc. 
to pay  the  same or  a n y  p a r t  thereof. 

T h e  defendant, Thaddeus Goss, suing by T .  R. Goss, as  next friend. 
sued W a r r e n  R. Wil l iams i n  the Superior  Cour t  of Wake  County antl 
received a judgment against h i m  i n  the  sum of $3,000 for  damagc for  
the said injuries, which judgnient h a s  been Itaid in full .  
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BITTIXG v. Goss. 

Smith & Joyner and J o h n  21. Anderson, Jr . ,  for p l a i n f i f .  
J .  C.  Little for defendants.  

CLARI<SON, J. The question presented on this appeal: "Is an iiifallt 
living with his father liable for nledical services where such services 
were uncontradicted but were necessary in an emergency and the i ~ ~ f a n t  
recovers damages for the injuries which made the services necessary, 
although the father also recovers for his own expenses (including 110s- 
pita1 and medical) and damages? We think so. 

Thaddeus Goss, by his next frieiid T. R. Goss, recovered a judgmc'llt 
against TVarren R. Williams for $3,000 a d  on appeal to this Court 110 

error was found in the trial in the Superior Court. 196 S. C., 213. 
After paying the expenses of the litigation tlie balance of the $3,000 
was paid to defendant Wacliovia Bank and Trust  Company, as guardinil. 
T. R. Goss, the fatlier of Thaddeus Goss recoyerect a judgiiiei~t in the 
sun1 of $900, and in tlie coniplaint T .  R. Goss alleged "as his cause of 
action and expense, including hospital and medical expenses iucurrr(l 
and the loss of the services of Thaddeus Goss, resulting from the said 
injuries to Thaddeus Goss." The judgment has been paid ill full. I t  
now appears that  the fatlier T. R. Goss "has a t  all times a d  ctill re- 
fuses to pay the same or any par t  thereof." That  is the bill of the 
plaintiff physiciaii. I t  goes without saying that the father was liable 
to plaiiitiff the physician for the services rendered his infant son. 

We think, under tlie facts and circumsta~ices of this case, that tlic 
iiifaiit is also liable. The defendants say in their brief: "111 good con- 
science and equity it ought to Lare been collected out of the father wllel~ 
lie recovered his judgineiit in a substantial amount for this ~ e r y  oblign- 
tiori." We think this should ha l e  been done and the fatlier liable to tlic 
infant, but from tlie record it may be he is insolvent. Thaddeus Goss. 
wlleri injured, for which recovery was had, xtas about i or S years 
of age. H e  was "seriously injured suffering a broken leg and other 
i~ijurics." H e  nns  taken to Watts  Hospital and there treated by the 
plaiiltiff, Dr.  K. D. Bitting, who rendered to liim certain medical and 
surgical services orer a long period of time. I t  is admitted that  the 
charges for the services rendered by plaintiff were fa i r  and reasonable. 

Defendants contel~tl that in the case of Cole c. TT'agoner, 197 N. C., 
692, the recovery by the infant included the hospital bill. The decisioi~ 
ill that  case went further-at 13. 698, we find: "It  was an emergency, 
and quick action had to be taken. During the period of treatment tlie 
father paid for no hospital, medical or surgical treatment for the infant. 
I t  seems that he v a s  either unable, a t  least he did not provide for the 
infant. The circumstances were peculiar. The  father did not provide 



(Filed 2 iVorember, 1932.) 

I)i\otncr D I1-.4llo\\anre to n i f c  ulldcr. ('. S., 1667, sllould br based 0 1 1  

1111shaild'~ mrilils and  condition i n  lifca. 
JTliilc ('. S ,  1663, rclating to a l in~oi~y  ul~on jucljin~eiit for divorce a 

mcnsa et thoro, does not apply to an action for alimony nithout divorcr 
under C. S., 1667, yet tlie two statutes arc  cognate and m : ~ y  be consideretl 
together, and in  an action under C .  8 ,  1067, the nl1onan:c of reasonable 
subsistence to the nife  mid children and the allowance of counsel fees 
41ould he bawd on the defendant's means and cc~ndition in life, etc.. 
. ~ n d  nhe ic  the lecord on appeal from an order relating tc l  such nllowancc 
I \  not snfilciently definite on this question the case will be remanded. 



Tlii, I\ a. :ti1 ac t io l~  or igi~ial ly  fo r  nclcessar,v or reasonable subsistence 
11 ithout divorce brought by t h e  plai~i t i f f  agailist the  defendaiit (C. S., 
1667)  ; cro-:letion by the  dcfentlant against tlie plaintiff fo r  a divorce 
c r  ~ c i l s n  cf t h o i u ;  each c l ~ a r g i u g  cruel and abusive t reatment  against the  
o t l ~ c r ;  fro111 I crtlict a11d judgment relidered before EIardiilg, J., at  March  
'l'(~r111. 19.32, i n   fa^ or of the p l a i ~ ~ t i f f ,  tlefentlnl~t cweptccl, assigned erroi. 
: 1 1 i t 1  :~l)pcnlctl to tlicl Su1)rcmc Court .  

( ' I . . \HKSIIS .  J .  T h i s  is :I c o l ~ t r o v ~ ~ r s y  b e t ~ v e c l ~  liusbalid alitl wife. Tlie 
1):wtic~~ wcrc 111arrie(l ill R u r a l  Hal l ,  S .  C., 1 4  October, 1016, a ~ i t l  l i d  
together unt i l  37 J n ~ i u a r y ,  1930. ,I child, Fralices Elizabeth Kiser, mas 
1)olw of tllc uiiioil on 1 7  I ) twmber ,  1018, and  is lion. living. 

Tlie j u y -  f o u ~ ~ d  all the issues i n  fayor  of the  plai~i t i f f ,  which a re  uli- 
~ic,cess:~l*y to set for th.  I t  was coiite~ided by clefelidant t h a t  J u d g e  H a r d -  
illg ill Iiis j~( lgnicwt foulltl as  a fact  tha t  the defelidant was niakilig $60 a 
I I I O I I ~ I L  L I I I I I  1i1:1(1tl ~ L I I  a l l o ~ v : r ~ ~ ( ~ c ~  to l ) l a i ~ ~ t i t i  of $70 a niol~tli .  I t  is coil- 
tc,iitlc~ti 11y p1:iilltiff t l ~ a t  lie f u r t l ~ e r  fount1 "that fo r  about tell years prior 
r t ~  I ) c ~ > l ~ i l ) c ~ ,  1!)30. 1 1 ~  c~al~lietl the salary of $125 p r  ~l ioi i t l i ;  that  lie is 
: i l l  :rblo-l)otlic~l I I I : I I I  of goo11 c t luca t io~~,"  etc. 

. \ t  J I I I I~ .  ' I ' t ' r~i ,  1'332, of the Superior  Oourt of Forsytll  C1ouuty, Sort11 
( 'aroliiia,  t h t ~  n i a t t w  \\.as lienrtl by Clemelit, J . ,  on application of plaili- 
t i f f ;  that  tl t ' fvl~tlal~t bc> cited to appear  a i d  show cause "~vliy lie should 
iiot be :rtr;~c.llctl fo r  ro l~ t r lnp t  of court for  fa i lu re  to comply with the  
torms of tlie jntlgliir~~rt of this  court entered at  the  X a r c h  T e r ~ r ~ ,  1932, 
of t l i i ,~  .:<onrt;  a ~ i t l  tlie tlcfelidaut h a v i ~ r g  appeared n11t1 having shon.11 to 
tlicj c ~ m r t  that  lie 11:18 pait1 to thE idailitiff thc sum of $3.5 per nlolith 
si11c.e the clrtry of snit1 order, autl tha t  she has hiid the use and o c c u p m i c ~  
of tlic d\\-cllilrg-llouec' referred to ill the  order of the  w l u e  of $25 per 
11ioiit11. . . . A \ ~ ~ d  it  appearing to the court that  the d e f e ~ ~ t l n n t  has  
i ~ i  gootl fa i th  attcwl~tc'tl to comply with the requirenic~i ts  of the  order 
c>~rterctl a t  tlir. March,  1032, T e r m  of court,  but that  lie has  been unable 
to do so, niitl t l ~ t  11e bas not wilfully violatetl the terms of said o rder ;  
:ilitl i t  :11)1)varii1g to tllc~ caourt tha t  the  (1~fe1id:rlit is unable to  conlply 
\\.it11 t l ~ c  t r r m s  of saitl order, and  the defcntlnlit l i a v i ~ ~ g  prayed t h a t  saitl 
judgn~rl i t  1)c inotiificd; it  is, therefore, ordered, adjudged and  decreed by 
tllc court tha t  the  tlefei~tlant is discharged f r o m  the  citation f o r  cou- 
ter~ipt ,  n~l t l  is adjudged not to  bc i n  contempt of cour t ;  pending t h e  
irl)pe:~l of this nctiolr to tlic Supreme C'ourt, i t  is ortlcretl, adjudged ant1 
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decreed that the defendant continue to pay to the plain iff the sum of 
$35 per month, she to have the use and occupancy of the house referred 
to in tlie judgment entered at the March, 1932, Te rm;  that during such 
time the defendant shall not be required to pay any further fees for 
plaintiff's counsel, arid until the appeal to the Supreme Court has been 
disposed of, the prorisions of the judgment entered a t  thl: March, 1936, 
r 3 Ierm,  as they relate to alimony and counsel fees, arc su~pcnded.  IIcrc- 
upon, this cause is retained for further orders." 

I11 thc matter of co~itenipt of court in cases of this kind, we l l T ~ s t  I . .  

V e s t ,  199 N. C., 12. 
I n  reference to the issues submitted, we see no error on the tr ial  of the 

cause in the court bclow. 
111 Dacidson  L*. Davidson,  189 N .  C., 625, it was held: "While tlic 

amount allox-ed in tlie Superior Court as alimony for the wife's support 
and counsel fees pentlenfe l i f e  (C. S., 1666) is not ordinarily reviewable 
on appeal to tlic S u p r e ~ i ~ e  Court, it  may be otlier~vise in esceptio~lal 
cases, where the allowance is altogether disproportioned to tlie liusharitl's 
earnings or iixome from property, and the filldings in this case appear- 
ing to be meager in tliis respect, the case is rernaiided for tlie inquiry to 
be proceeded with, to ascertaiii -\\hat allowar~ce noultl bc 'just and 
proper, 1ia~i11g regard to tlie circurilstanccs of the partie3.' " We tliink 
that nhere all actioii is i~istituted under C. S., 1667, as ill this c:~sc,, that 
C. S., 1663, as to aliniony sliould be co~~sidercd.  

C. S., 1665, is  as follons: " T h e n  any court adjudges ally two married 
persons divorced from bed ant1 board, it may also decree to tlic party 
upon whose application such judgment was rendered such alimony as 
the circumstances of the several parties may render necessary; mliicli, 
however, sliall not in any case e x c c d  the one-third part  of the net an- 
nual income from tlie estate, occflpation or labor of the party against 
whom the judgment shall be rendered." 

I n  A n d e r s o n  v. A n d e m o n ,  183 X. C., a t  p. 142, we find: ( ( I t  should be 
noted that  the limitation to one-third of the net annual inconie from 
the estate (section 1663) applies when the court atljudgcxs the huqband 
and the wife divorced from bed ant1 board, but not when the wife insti- 
tutes the proper proceeding for alimony penden fe  l i te under section 
1666 or for a reasonahlo subsistence under section 1667. . . . His  
Honor, therefore, was not required in tliis proceeding to confine the sub- 
sistence to one-third part of tlirx defendant's net annual income." 

C. S., 1667: "If any liusband shall separate himself from liis n i f e  
and fail to provide her and the children of the marriage +th the neces- 
sary subsistence according to his means and condition ill life, . . . 
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t o  have a reasoilable subsistence and  couilsel fees allotted and paid or 
secured to her  f r o m  the  estate o r  earniilgs of her  husband," etc. 

Whi le  perhaps the limitatioil  i n  C. S., 1668, would not apply to  C. S., 
1667, nel-ertheless the  two a r e  cogilate statutes, dealing with s imilar  
questions, and m a y  be considered as  the composite will of the  Legis- 
lature. 

*Is a basis, but  not control l i~ig under  the d7zclerson case, supra ,  t h e  
allowance to the  wife  of "iieces&y subsistence," C. S., 1665, s u p r a ,  
should be considered and  necessary subsistence of child o r  children and 
eouiisel fees also allowed. C. S., 1667, supra.  T h e  whole mat te r  of 
alimony arid counsel fees is  carefully discussed i n  the  Dac idson  case,  
supra .  See i l lcJ1anus  v. L1lcAllanus, 1 9 1  S. C., 740;  V i n c e n t  c .  T 7 i w e n i ,  
193 S. C., 492;  B y e r l y  v. B y e r l y ,  194  N. C., 532 ;  T a y l o r  1 % .  ?'n?ylo?, 
197 1. C., 1 9 7 ;  Breu.er c. B ~ e z c e r ,  198 N .  C., 669. 

T h e  cause is  remanded f o r  t h e  court  below to a s c e r t a i ~ ~  facts  iliorc 
defiiiite on which necessary or reasonable subsistence to t h e  wife and 
child and  counsel fees can  be based, according to the defendant's nlcai1r 
and conditioii i n  life, and  to make the allowance i n  accordailce with the 
law as  iildicatcd. F r o m  the record i n  this case, i t  appears  t h a t  before 
the  separation the pnrties had  l i d  together as  husband and   rife for  
some fourteen years, the child of the mar r iage  is a g i r l  now some sixteen 
years  of age. I'erhaps there should be a truce, as separation and divorces 
br twecl~ husbands ant1 wixes s r e  not looked 011 with favor  by the courts. 

E r r o r  and remandetl. 

P R U D E S T I A L  ISSUHAXCE C O N P A S T  O F  AMERICA A N D  P R O P E R T Y  
LOANS, IXCORPORATED, AGENT OF PRUDEXTIAL INSURANCE COJI- 
P A N Y  O F  AMERICA, v. TV. L. TOTTER'. 

(Filed 2 November, 1932.) 

Ejcbctmrnt C &Under facts of this case drfcnclant was not rstoplwcl 
t o  deny tenancy and issue of t i t le  mas raised. 

TVliere n deed of trust contains a prorision that in the event the prop- 
erty is foreclosed the holder of the bond secured by the deed of trust 
should have the right to bid in the property and if the property was so 
bid in the person in possession of the property should be considered the 
tenant a t  will of the purchaser, and the property is foreclosed under the 
deed of trust and bid in by the bondholder, and thereafter the bondholder 
hrings summary action in ejectment before the justice of the peace, C. S., 
2365, and the defendant sets up the defense that  the bondholder bid in 
the property a t  the sale for the benefit of the defendant, etc.: Held, 
the principle that a tenant will not be a l l o ~ e d  to dispute his landlord's 
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title during the continuance of the tenancy applies only where thc cw11- 

ventional relatioiisl~ip of landlord and tenant exists, a111 the title to the 
property being in issue, the jurisdiction of the justice of the peace wn-  
ousted, and the proceeding nas  properly d~smissed as ill case of lion-liit 
ulmn appeal to the Superior Court. 

, ~ P E  IL by plaintiffs from X o o r e ,  Spcc i t r l  Jlrtlqc,, : ~ t  March 811t~1 a1 
Term, 1932, of D m ~ a a r .  

C i ~ i l  action in  the nature of a sumnlary I ~ r o c c ~ d i i ~ g  111 ejectment. 
011 25 ,\ugust, 1926, the defendant mid his \i ifc, btiug i11t1cbtc.d to 

the Prudential  l~ isura l icc  Cornpang of Arnc~ricn in the sum of $11,000 
for rrionry borroncd, executed a dectl of t ru i t  011 a house ant1 lot ill tlic, 
city of 1)urlinrii to secure payment of same accordillg to its tenor. Tht, 
Raleigh Real  Estate and Trust  Compa~iy  n as ~r :~mcd trustee in said tlt~.ll 
of trust, and the fo l loni~ig  itipulation appears tliercin: 

"The saitl parties of the first part  11crth.v agree that  ill the cxwt  of 
n sale the l an fu l  l~oltler of saitl bond sliall h a l e  the riglit to hid at quc.11 
wit, and beco~rlc tlie purclinser tlicwat, niitl t l~n t  if u s a l ~  s l~a l l  bc niatlt. 
~i l~oevcr may he ill powmion  of said prcinist s at  that ti iic sllall at  C I I I ( Y  

becori~c the t e ~ i a ~ ~ t  or tenants at  the n ill of the pu rc l i aw  at  the montl11~ 
re~r ta l  of olrc I~uudrcd  aiitl ten anti iio/l00 dollars ($110).  p:~y:~l-~lc 
rnoii t l l l~ in ad1 :r~icc. a11t1 shall a11t1 TI ill r e m o ~  e at  any time tlicreaftc r 
or upoii onc n1011tl1's 11otice from said purcliaser, n i t l i o ~  t rcgartl to : r ~ i >  

p r e ~ i o u s  lcasr, contract or agrrcnie~it relating to t l ~ c  ilCe or occul):~tioir 
of said premises." 

The saitl decd of trust x a s  forccloscd 22 Ju ly ,  1931, at  v l ~ i r l l  tlrc 1'1.11- 

dnlt ial  I~ i su rance  Cou~pairy of ,Imerica bccume tlic list and liiglle-t 
hiddcr. Deed was executed to the purcliasrr hg the trustee -1- .\uguit, 
1631, and on 30 September following, p l a i~~ t i f f s  demanded posicssicul 
of the premises. 

It is the contentio~i of tlic dcfrndant that the P rudc i~ t i a l  Insurancc~ 
Company of America hid in  said property at  the forcclo~.urc sale for the 
tlcfendaiit and his n i f e  and that  tlic same is now held 11y said plaintifi' 
as trustce for  the defeudai~t  and his nife.  

No  demalid for  rent n a s  made by plaintiffs before or after the insti- 
tution of the present proceeding. 

From a jutlgmcnt of nonsuit, entered for n a n t  of jurisdiction, the 
plaintiffs appeal. 

Rasil 111. Tl'afkins for plaint ifs. 
0. G. Barker for defendanf .  

STACY, C. J. I n  the statement of case on appeal, the parties have 
styled the present proceeding "a civil action in the nature of a summary 
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1 r ; s u ~ a s c ~  Co. c. TOTTEN. 

proceedii~g ill ejectinelit." I t  was coinnieiiced in a court of a justice of 
tlie peace, ant1 heard clc uoco  011 appeal to the Superior Court of Dur-  
liam County. 

I t  i s  the positioii of the plaintiffs tliat the defeildant is estopped by 
the tcwns of his on.11 deed of trust to deny the tenancy now existing be- 
tneen the Prudeutial  Insurance Coinlm~iy of A\mci*ica as landlord a l~ t l  
the deferidant and his wife as tenants. ( iay lord  L-. C a y l o r d ,  150 S. C., 
222 ,  63 S .  E. ,  1028. 

The  defenda~it, on tlie other l ia~id,  conte~ids tliat the demise ii~scrtcd 
ill said deed of trust, if, indeed, the same be ra l id  ( X c C o n z b s  c. Il'al- 
lacc,  66 S. C., 481; B r o o k s  v. Gri@n,  177 S. C., 7, 07 S. E., 730)) does 
]lot create such a tcnaiicy ~vit l i in the nieaniiig of the landlord and tellant 
act as to subject the defendn~its to eriction by a s u ~ n n ~ a r y  proceetlillg 
before a justice of the peace. C. S., 2363; H u g h e s  v. -l lason, 84 N .  C., 
473; l laz iser  v. , l lowisov,  116 IC'. C., 248, 59 S. E., 693; I i a m i l t o n  u .  
l f i g h l a ~ u l s ,  141  N. C., 279, 56 S. E., 929; S h e l t o n  v.  C'linard,  187 S. ('., 
664, 122 S. E., 477; -1lcLaurin I > .  X c I n f ? y w ,  167 K, C., 350, 83 8.  E..  
627. 

111 ,llcUonaltl 1.. I u g ~ a ~ r i ,  184 S. C., 278, 32 S. E., 677, i t  n a s  said:  
,'The only question the court can t ry  under tlie statute in this proccecl- . . 
111g IS:  'Was the defendaiit the tenant of plaintiff, and does she lioltl 
o w r  after tlic expiration of the tenancy?' " S o  demand for rent lins 
( ~ e r  b ~ e n  made by plaintiffs in the instant case. 

The  defendant further  contends that  under tlie principle applied in 
Nc-\-inch L-. T r u s t  Co., 183 F. C., 33, 110 S.  E., 663, and other caws of 
like import, the relation of trustee and ces tu i  q u e  t rus t  exists betwee11 
the Prudential  Insurance Compauy of America arid the  defendant, which 
also takes tlie case from under the landlord and tenant act. ,lIcCombs c.  
ll 'allace, s u p r a ;  R i l e y  t9. J o r d a n ,  75 N .  C., 180;  A b b o t t  v. Cronzavf ip ,  
7.2 N .  C., 292. 

That  a tenailt who takes possessioli of demised premises under a lease 
from the landlord, or being in  possession unconditionally agrees to lioltl 
as such ( R i l e y  v.  J o d a n ,  s u p ~ a ) ,  will not be permitted to dispute tlie 
landlord's title, during the continuance of the tenancy, is established by 
all the authorities on tlie subject. H o b b y  v. F r e e m a n ,  183 N .  C., 210, 
111 S. E., 1 ;  C'lapp v. Coble ,  21 IT. C., 177. But  this principle, four~ded 
upon reasons of public policy, applies only in cases where the simple re- 
lation of landlord and tenant exists ( A b b o t t  v. C r o m a r t i e ,  s u p r a ) ,  and 
does not extend to instances where title to the property is brought in  
question o r  equities are to be adjusted between the parties. H u g h e s  v. 
J l m o n ,  s u p r a ;  H a u s e r  v. ;l.lorrison, s u p r a ;  T u r n e r  v. Loule,  66 N.  C., 
413. 
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It follo~vs, therefore, as  the tit le to  t h e  property is  ill issue, ant1 tlie 
1.clatio11 between the part ies  other  than  that  of conveiitional lantllord 
a ~ l t l  tcilant, tlie jur isdict ioi~ of the justice of tlie peace was ousted aud  
tlie proceeding was properly dismissed a s  i n  casc of n o n s ~ i t .  H u g h e s  L .  

J I a s o ~ l ,  s u p m  : Ph e l f o n  2 % .  C'linard, szipra. 
Alffirn~ed. 

GKh('1.: W. RUSHIKC;, A D M I S I ~ ~ ~ U T K I S  OP J O H N  W. RUSHIXG, Y. SOUTH- 
E R N  PUELIC UTILITIES COMPANY. 

(Filed 2 November, 1932.) 

Electricity A a-l<:videnc.e in this action against poww cc~mpang held to 
disclose cont,ributorg ~~rgligencc' barring recovery as matter of la\v. 

In an action against a power company to collect damages for wrongful 
tleath alleged to lial-e been caused by its negligently causing an excessive 
voltagc of electricity to he transmitted to the home of tlie intestate 
tlirough :I defective transformer, resulting in the death of the intestate 
\vlien lie came in contact with a wire in his basemert, the evideilce 
tended to s l~ow that the intestate had installed an exte11:sion wire in his 
baseniclnt without proper insulatioil or connection, and that he was killed 
\ r l~i lc  attt,mpting to cut the live wire with metal pliem, and that he 
f:~ilecl to cut oft' the current going into the house befor'? attempting to 
cut the wire, together with erideuce that under the conditions of damp- 
ness in tlie hasernent an ordinary voltage for liouscs could hare produced 
tleath: Held ,  the defendant's motion as o f  nonsuit sh'3ulil hare been 
allowed, the evidence when viewed in tlie light most favorable to the 
~)laintiE disclosing contrihntvl~y negligence 1):lrriiig reclovt!ry as n matter 
of law. 

A l ~ ~ ~ ' ~ . i ~  by  plaintiff f rom C'lct ,cenl ,  J., a t  J u n e  Term, 1932, of FOR-  
S T T H .  L M h n e d .  

This  is  a n  action f o r  actionable negligence brought by  plaintiff against 
the defendant alleging damage f o r  the death of plaintifl's intestate by 
electrocution, on 20 ,\ugust, 1930, when i n  the  basenlent elf h is  home. 

Tlie allegations of the coniplaint a r e  t o  the effect t h a t  defendant's 
t ransformer was defective, and there was no inspection a n d  defendant 
nc~gligently caused a n  "excessive ~ o l t a g e "  to be t ransmit ted into the 
home of plaintiff's intestate. T h a t  i t  was t h e  intention of t h e  plaintiff's 
intestate to disconnect and remove a n  extension cord i n  the basement;  
that  11e equipped himself with a flashlight and a p a i r  of pliers and also 
a pocket knife, and af ter  having turned the  current  off of said switch 
ant1 wire  as  :~foresnitl, he wcnt into the  hascnient f o r  tht. purpose afore- 
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said; that  the plaintiff's intestate went into the basement of the house, 
and while disconnecting the aforesaid extension cord, he came in con- 
tact with an overcharged wire and received a shock of electricity which 
caused h is  death. 

The  defendant denied negligence and the answer, in part, says: "In 
taking hold of a live wire under the conditions as aforesaid, and in fail- 
ing to cut all of the current off the wires in said residence by throwing 
the general switch, directly and proximately causing his death, and the 
defendant pleads such negligence on the part  of the plaintiff's intestate 
i n  bar of the plaintiff's right to recover in this action. . . . That 
the plaintiff's intestate carelessly, negligently, and unlawfully, ran  an 
old, defective and improper wire under the house in which he mas living, 
extending from an  outlet on the rear porch and connecting with a radio 
in one of the front rooms of the house; that  the wire used by him n a ~  
dangerous, in that i t  was not intended to be used as electric light wire; 
that  it  was negligently and unlawfully installed by being fastened with 
staples, tacks, or nails, and that  no insulating material was used; and 
that  a t  the time the plaintiff's intestate received the injury causing his 
death, he was negligently and unlawfully engaged in changing or re- 
moring said wire, in violation of the ordinance, referred to in the 
original answer, and in violation of the law of the State;  that  the 
plaintiff's intestate, on account of the negligent and unlawful acts afore- 
said, contributed to and proximately caused his injury and death." 

At  the close of plaintiff's eridence, the defendant made motion for 
judgment as in case of nonsuit. C. S., 567. The  motion was allowed. 
Plaintiff excepted, assigned error and appealed to the Supreme Court. 

John C .  lJ7allace and L. L. Wall  for plaintiff. 
Xan ly ,  Hendren d TVomble for defendant. 

CLARI~SOK, J. Taking the evidence in the light most favorable to 
plaintiff, with every reasonable intendment and inference, we do not 
think the exception and assignment of error made by her to the judg- 
ment as in case of nonsuit, can be sustained. Conceding, but not de- 
ciding, that  the evidence mas to the effect that the defendant was negli- 
gent in transmitting into the house "excessive voltage" over 110, the 
normal voltage, yet the plaintiff's intestate, on the eridence introduced 
by her, was we think guilty of contributory negligence. Hendsx z.. 
R. R., 198 N. C., 142. The high power line that goes to the transformer 
has approximately 2300 volts in it, and the transformer cuts it doum 
to be distributed to the line going into residences, which is customarily 
110 voltage. 



Tllc evitlcilcc oil t h e  par t  of plaiiltiff doss llot corrcqtoi~t l  with the 
a1lcg:~tions ill t h e  complaint.  Tlic. plaintiff a t lminis tratr is ,  t h e  wife of 
deceased, testified, i n  p a r t :  "TT'liei~ I got to niy liusbantl ill tlw basr- 
111eiit h i s  bncX was ly ing on oicc u , i t~c ,  f h c  otle f h a i  ~ r ~ i s  cut  in f ~ o ,  ant1 
( h e  pliers were in h i s  rig11 i l i r i~~ t l .  l l i s  ri,g11f 1 1 a d  wn!: h l i s f cwt l  f rom 
liurns, m d  tlicw was a blister r ight  a h o w  his  heart  011 tlie l ~ f t  side 
a i d  one on h i s  left a r m  and shoulder." 

Z'laintiff's witiicss, 11. J. Xail le ,  ail expert,  testified ill p a r t :  " L 7 ~ d c r  
ille cotcdi f io~ls  dcwribetl i l l  the, hasemcilt of this  lionie, I~l is ters  or hur11.q 
woulcl indicate citllcr a l i i g l ~  \-oltage above normal, or a r e r j  ?cent!/ 
n?tchortrgc. ( 1 3 ~  lieavy a ~ ~ c l l o r a g e  is iileailt the dcgrce of l a m p i ~ c s s  of thc  
i ) a s c m c ~ ~ t . )  . . . T h e  liar111 tha t  one J\-ould receive f r o m  a current  
of electricity n-it11 his feet d:rmp, or by st:mdii~g oil lvet ground, dc>- 
pentls on t l ~ c  depth of the tl:rrilpni.ss, tlic volume of the  tlampiicss. Thc 
tlaiiipnms accortling to i ts  volui l~c nmouilts to so much  re!;istaiicc, accortl- 
i i ~ g  to tlir  volume of water you 1l:lve. . . . It is  a fact  well ~ I I O W I I  

and recognized by electricians generally that  there arci c e r t a i ~ ~  co~id i -  
tions under  which nicii will hc liilled if they come ill contact -.it11 110 
volts, but i t  is out of tllc ortliunry f o r  a person to be k i l l d  tha t  \yay." 

We t l h k  fro111 t h e  evitlciice fh(] c u t ~ d i f i o w , ~  mc~itionetl existed ill this  
casc. TIT. 13. EIolt, witness f o r  plaintiff,  testified : ( ' I t  was tlanip wlierc 
11c was lying." Tl lc  plaintiff's intc.state while s ta i id i i~g  on d a m p  g r o u ~ l d  
in  the. bascnieilt, cut t iug a live wirc, u~iiiisulatctl, with ineta1 pliers a11t1 
without tu r~ i i i ig  tlie general svi tc l l  off, aild with h i s  knowledge of the  
builglilig 111:1imer o r  method of tlic set-ul) made by liiniself of th i s  
par t icular  live wirc, and other  causes, n-e th ink  constituted contributory 
i~egligeiice, a11d plaintiff cnr~not  recorer ill this  action. 'I'liis case is not 
like d 1 c A l l i s f e 1 ~  2.. Y ~ , y o r ,  187 S. C., 832, and  kindred cases cited by 
plaintiff. T h e  judgme~l t  of tlic court belon is 

Affirmed. 

STATE r .  T. 11. HBWLS. 

(Filed 2 Sorember, 1932.) 

Indictment A a-In this case prosrcution should Imvc. bwn  clismissccrl TOY 
want of proper i~~cliclmcnt. 

Tllc statutory crime of misaplAication of partnership :iunds by a mein- 
lrer of tllc pnrtncrshilr, cl~apter 127. Public-Local L a m  c ~ f  1921, is a mis- 
demca~lor, and where a county court haring original criminal jurisdiction 
of petty misclemeailors only issues its marrant for such ~,iolation, chapter 
681. Public-l,ocal I.an-s of 1915, the warrant is invalid, and where the 



t l e f e ~ ~ d i ~ l ~ t  11i1s bcci~ grnnted n new trial on a former a p ~ e a l  ill t l ~ c  
Sayreme Comt, olid ugon the second trinl in the Sul~erior Court the 
tlefeniln~~t is tried \\itliout an  indietmcnt and moves to  clisn~isi the, 

;ictioli f l ~ r  \\ilnt of j~lrisdiction, the m o t i o ~ ~  s11ould be nllo\ved. Bl t .  I, 
sec. 12. 

-\ i,i>~,;.i~. 11y ( I ( . ~ ( J I I ( I : I I I ~  ~ ~ I J I I I  ( ' I . L O I  i t l ~ r ,  . I . ,  : l t  A\ l ) r i l  ' I ' ( J ~ I I >  1!):;2, of ~ ' I T T .  

. \ c t i o ~ ~  elisl~~isscd. 
'l'llis is :I erii11i11:11 :1rtio11 11ogu11 i11 t11e co1111t)- rour t  of l'itt ( ' u u ~ ~ t y .  

'I'lle dcfc~ltl;rl~t \\.as tried ill snit1 court  011 a \vnr ra i~ t  issued 011 : I I I  nfitlavir 
ill wllicll i t  \\.as cliargctl tha t  t lcfcnda~it  llnd vio1:ltcd tllc provis iol~s  of 
c l ~ a p t c r  I S ,  l 'nblir L:i\vs of S o r t l i  C'arolill:~, 1921. Tllis s ta tute  is c.11- 
ti t led, ('-1ii a r t  111;11iiilg the a p l ) r o l ) r i i l t i ~ ~ g  of l ) : ~ r t i ~ i m l ~ i l )  fll l~tls to th(' 
usc of ail! part11c.r vi t l lout  tluc ro11sc11t ;I i ~ ~ i s d e ~ u c n i ~ o r , "  a11t1 pro\.itlc.: 
that  "nil! 1~c.rsol1 o r  l ~ c r s o i ~ s  v io ln t i~ lg  the l~ rov is io i~a  of this ;let, 111)oll 
ron\- ic t iol~> >hall b(. p1111is11e(I :IS is I I O J Y  ( I ~ I I C  ill C i I F C P  of i ~ i i ~ e l ~ ~ ~ ~ ~ e ~ ~ ~ ~ o r i ; . "  
Tlw st:ltutc> I)! i ts c spr (~ss  t t ~ r n ~ s l ~ t a t ~ a ~ ~ w  r+t't.c.ti\.il f ~.olil  :I 1 1 t l  aftrlr 4 
JIarc.11, 1921. 

Fro111 jn t ig i~~c~i i r  011 Iiis cw~l \ . i c* t iu~~  ill t l~c> c o u l ~ t y  cwurt, the i l~d 'e~~~tlal i t  
i ~ l ~ l ) ( l n l ( ~ l  tu t l ~ c  Su l )o r io~*  Cour t  of l'itt ( ' o u ~ ~ t y .  T h e  :rcntio~r was f i r ~ t  
ti.icd at  J:\l lnary 'I'i'r111, 1932, of the Su l ) t ' . r i~ r  C'oul't. '1'11(! ( l t l f ~ > ~ ~ t l a ~ ~ t  
\\.as c~oi~victctl  ; ~ t  this  triill, ;111tl al)l~calctl  to the S ~ ~ l ~ r c l i ~ ~ c '  ('ou1,t. 0 1 1  t l i b  
:tl11~;11 it JIYIS 11(~Icl t11:~t (?(4'(w(l:111t ~ v a s  o ~ ~ r i t l t d  to :I I ICW. tri:11 i ' u ~  v r r m  
i l l  the  il isti ,uctiol~s of t l ~ c  c'o11rt to t l ~ e  jurj.. ,S. (,. I/cl~i,/.u. 2 0 2  S. ('.. 
397. 162 S. E., 899. 

T11r i1vtio11 1vi1s : I ~ L I ~ I I  trioil [it A\l)i,il 'l'(~r111, 1922. of t111, S ~ ~ l ~ t ~ r i u i ,  
(.'ourt of l 'itt C o u ~ t y .  ' \Yl~ru tlie a c t i o i ~  \\.:IS ca;~lletl fu r  tritll : ~ t  said 
ter111, t11(, tlc4(>11tl:111t by 111otio11, el1a111!11gd the j ~ ~ i k I i ( ~ t i o l ~  of tlic, SII- 
~ w r i o r  ( ' c ~ ~ i l ' t  to t q -  lliiil 011 t l ~ ~  \ \ . a r r ;u~ t  iss11(v1 by r l ~ e  c o u i ~ t y  court.  There  
\\.;is 110 i l~( l ic t l~i t ' l l t  ill rht. S u l ~ c r i o r  ( 'ourt.  l 'hc  t lot 'c~~idal~t  c.sc~t~l~tr~tl  to t l ~ c  
i ~ t ~ f u s a l  of the, cwurt to allon. his  111otioli tllnt the nctioll l ~ c  tlismisectl. 
'l'lie :ictioll \\-;is t l ~ c ~ l w ~ p o l ~  tried ill t lw \varrallt is.wcd i)y t l~c, cSouuty 
court,  nii(l t l ~ c  t l ( l f r l~t la i~t  \ \ x s  agniil convicted. 

Fro111 jut lg~nc>l~t  tha t  11c be imprisolictl ill tlic co111111o11 jilil of F i t t  
County  fo r  a t r rn l  of fiftccli m o l ~ t l ~ s ,  ail11 itssigl~etl to \vork 011 t 1 1 ~  
public ro:~tl:, ~ ~ l i t l c r  t l ~ c  S t a t c  Eligll\wy C o ~ ~ ~ n ~ i s s i o u ,  rl1c1 t l c f c l ~ t l a ~ ~ t  a p  
l m l ~ t l  to the S11prw11e Court .  

Cossurr ,  J. T h e  c.ou~lty court of I'itt C u u l ~ t y  was created by a11tl 
orgai~izctl  u~ i t l e r  c l i a p t t ~  6S1, Public-Local L n n s  of Sort11 Carolinn, 



438 I N  THE SUPREME COURT. [203 

1915. Tlie jurisdiction of th i s  Court ,  both c i ~  i l  :1nd criminal,  is  prc- 
scribed by the statute. T h e  ~ a l i d i t y  of tht. s t a tu te  was cl i :~l le~~ged h,y 
the defci idai~t  ill 9. L'. Noytl, 175  K. C., 791, 95 S. E., 1 6  1, oil tlic ground 
that  the  s tatute  is  u~ico~ist i tut ioi ia l .  I t  is  said i n  t h e  opiliion iii tha t  case 
t l ~ t  the  s tatute  is valid, aiid tha t  the coiistitutioiiality of courts bncli as  
the  court created by tlic s ta tute  has  been settled by reneatccl tlecisioi~a 
of this  Court .  C'oiistitutioii of N o r t h  C'nroli~ia, ITT, s c r t i o n ~  2 
a i d  12. 

I t  is pro\idetl i n  scctioii 4 of chapter  681, Public-Local Lanq  of 
N o r t h  C a r o l i ~ ~ a ,  1913, tha t  the court created by said s txtutc  sliall 11>1rc> 
original jurisdic>tion of a11 ni isdcn~canors  ''AS colltaiilcc i l l  chapter  s l ,  
of tlie Revisal of 1905 aiiil acts a n ~ e n d a t o r y  tlicrcof, wliere tlic puniqll- 
mmit does not esceed a fiiic of t n o  l l u ~ ~ i l r c d  dollars n11d i ~ i i l ~ r i s o ~ ~ i n i ~ i ~ t  
fo r  t v o  years." S u c h  offei~ses a r e  declared b> tlic s ta tute  to be pet ty r~i is-  
dciiicanors. I t  is fu r ther  provitlctl by said section that  said court sliall 
liave or iginal  jurisdictioii of a l l  crimes I\ hich under  t l i t  c*oiinlloil la11 
a re  i~iisdemcaiiors, a ~ ~ d  pui~is l iablc  ill tlie cliscrc~tion of lic court.  Suc11 
criliics a r e  declared by tlie s ta tu t r  to  be p d t y  ~ i - ~ i s d e ~ n c ; ~ ~ l o r e .  Trial;  ill 
said c u u l ~ t j  court  of all  criiliiilal ac t iom of nliich tlie cZcurt linq origi11:11 
juristlictio~i s l ~ n l l  be oil n a r r a ~ ~ t s  issued by the clcrk of said caourt. 

Chapte r  127, Publ~c-Loca l  L a n s  of S o r t l i  C ' a r o l i ~ ~ a ,  1921, is  i ~ c ~ t  a i ~ t l  
docs not purpor t  to  bc all a m e ~ ~ ~ l i i i c i i t  of nily iection cf r1inl)tcr i l  of 
tlio Re\-isal of 1905, or of cliapter 82 of tlw C'o~~solitl:~tcil  Statute ,  of 
1019 nllicli  lins sulwrsctletl c l i : l l ~ t ~ r  b l  of t l i ~  R e ~ i 5 a l  of 1905. Thc. 
offense t l e f i ~ ~ e d  by said s tatute  is not a co~n~l~oi l - Ian '  c r imn;  it  is a s ta tu-  
tory crimc, pu~iiqliahle a s  a ~ l ~ i d c i i i c a ~ i o r .  I t  is i ~ o t  clcclnrccl by tlic 
s ta tute  or e lscnherc to be 21 1)ctty mist l tw~ea~ior ,  a~r t l  f o r  that  rw>oll  
n itliiil the o r ig i i ld  jurisdictioii of tlie couiity ? o w t  of 1'1tt C 'oni i t~.  
T h e  said court,  t l icrcfori~, (lid 11ot h a w  such jnristlic.tio~r of this  ac t io~ i .  
I t  follows that  thc Superior  ('ourt of I'itt ( ' o u ~ ~ t y  n a s  ~ i i t h o u t  juristlic- 
tioii to t r y  t h e  ilefciitlant 011 the  n.:lrra~it issuid by tlic c l t rk  of the  c o u ~ ~ t y  
court.  I t  is es1)ressly p r o ~ i d e t l  by scctioii 12 of /\rticle L of the C'onsti- 
tution of N o r t h  Caroliila tha t  '(no pcrsoii shall bc 1,111 to anqner  ;my 
crirniiial c l~arge ,  except as  liereillafter alloned, but  by inrlict~neiit ,  pre- 
scntineiit o r  iml )eac l l~~~r~i i t . "  Tlie c1i:wge ill this  actioii doc's ilot ~ V I I I ~ .  

within the  e s c c p t i o ~ ~  allon.ctl 1 ) ~  this  w ' t i o ~ i .  
Tllcre was crror  ill tlic rcfusal  of tlie court to tlislniss t l i ~  action oli 

tlic rnot ioi~ of the d(~fmclant ,  chal lengi i~g its jurisdiction to t r y  tlic tli- 
feiitla~lt on the w a r r n i ~ t  isuect  hy tlic clcrk of tlie c o u ~ l i y  court.  111 the 
:~hseiicc of all i~lilictrneiit, the :~ctioii  should bc ant1 is 

Dismisse~l .  
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l's~rent and Child A a-Father is liable for injuries prosimately ca~~setl  
by reason of allowing 13-year-old son to drive truck. 

It is negligence on the part of a father to l ~ r m i t  his nlinor son who 
is under the legal driving age to drive his truck upon the public highway, 
:~ncl the father may be held liable for injuries proximately caused by such 
negligence, and although the mere fact that the son was under the legal 
driving nge would not of itself establish such negligence as the proximate 
cause of an accident, under the evidence in this case the issue of proximate 
cause was for the determination of the jury. 

- ~ P P E A L  by clefendaiits from Stack, J., a t  Ju ly  Terni, 1932, of A s ~ r a .  
C i ~ i l  act ioi~ to recover damages for alleged negligent illjury caused 

by collisiou betnecn a Ford coupe, in which the plaintiff was riding as 
an invited guest, and a truck, owned by the defendant, W. L. De~ l t ,  a i d  
opwatetl at the time by his minor son, Thomas Dent. The scene of the 
collisioli Tvas ou tlie highway bet~veen Jefferson and West J c f f e r s o ~ ~  ill 
-\die County; the tiwe S u d a y  afternoon, 23 February, 1930. 

There is evidence tellding to show that the dcfendai~t, Thomas ben t ,  
13-gear-old son of the defendant, W. L. Dent, took his father's truck out 
of tlie garage just after lunch on the day in questioii for the purpose of 
goii~g to West Jeffersou to see a basketball game. The father kimv that 
tlic son v a s  away with the truck. The collisiou occurred 011 the retur-11 
tr ip about 6 o'clock that  afteruoou. 

From a verdict and juclgiiiel~t in favor of plaintiff, the d e f c d a l ~ t s  
apl)eal, :1~4gning errors. 

S ~ a t  Y, C. J. The liability of the defendant, W. L. Dent, is ]lot pretl- 
icatrd solely upon the iiegligelice of the son in driving the father's 
truck oil tlie day ill question (Linville c.  J7issen, 1 6 2  S. C., 95, 77 S. E., 
1096)) but up011 the alleged iiegligence of tlie father ill pe rn~ i t t i~ ig  tlie 
15-year-old soil to operate his truck up011 the highway in violatioil of 
In~v. 2'a!jlo, 1 . .  S'tewart, 176 N .  C., 203, 90 S. E., 134. I f  this alleged 
licgligeiicc of the father be the proximate cause, or one of the proximate 
causes, of plaintiff's injury, as the jury has so found, then W. L. Dent 
has properly been held liable in  damages therefor. White  v. Realty Co., 
IS2 S. C., 536, 109 S. E., 564. 

Speaking to the question in Linuille r .  S i s s ~ n ,  sups, it  was said:  
"We would not be understood, however, as holding that the father woultl 



(Filed 2 Soyember, 1032.) 

1. Clri~nind Law 1, d-Alppt~nl in  this  case dismissed for failure to  wntl 
up neccssarg parts  of rc.cortl piwper. 

I t  is the duty of thc. ;~])l~ell:tllt to seth that the rec.ortl is 1)rol)t'rly n ~ : ~ t l i ~  
up an11 transmittetl, and \\-here tlie transcript on a l ~ ~ ~ a l  in a criminal 
case fails to show the oryanization of the court or t11:lt the court \ w s  
heltl by mi authorized judge a t  the time and place prcscrihed by la\\-, 
:mil fails to contain the indictment against one of the appellants and 
fails to contain the verdict of the jury, the appeal \\-ill be dismissed for 
failure to seiltl up necessary parts of the record proper. 

2. Criminal Law D a-neQc.nse tha t  criinc was committed in  another  s tate  
is available on plea of not gnilty.  

The defense that the crime charged, if committed a t  all, was conl- 
mitted in another state is available under a general plea of not guilty, 
with the b,urden of l~roof on the defendant. 

A l ~ ~ ~ . i ~  by defendants f rom l i a r d i n g ,  J., a t  Fehrua  *y Tcrm,  1032. 
of S ~ R R Y .  

Criinirial prosecution t r ied upon indictments charging t h e  defendal~t .  
with ~ i o l a t i o i i s  of the prohibi t ior~ laws. 

F r o m  a n  adverse verdict and  judginent of six 111oiiths 011 the roads, thc 

ilcfendants appeal.  
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STACT, C. J. T11e appeal  riiust be dismissed f o r  the f o l l o w i ~ ~ g  reahons : 
1. T h e  t r a ~ ~ s c r i p t  fai ls  to sllow tlie o r g a ~ ~ i z a t i o n  of the court (3'. L .  

Xuy, 116 S. C., 1201, 24 S .  E., 118) )  o r  tha t  the ''court n a s  held by 
judge autllorizcd to hold it, mid at  thc  t ime and  place prcscrihrd by law.'' 
,il. c. Butis, 9 1  X. C., 524. 

3. N o  indic.tment against R u b y  Golden appears  i n  the rworcl. hf. c. 
Jfcli~ciuglroiz, 168 S. C'., 131, 83  S. E., 181. 0 d y  the one agniiiit 
I h n l c t t  Golden has  beell sent up.  

I t  i.; tlie d u t y  of apprllmlt to see tha t  the record is properly nlatle ul) 
aiid tralisnlitted. 6. 1 % .  Fl ' i ze l / ,  1 1 1  S, C., 7 2 2 ,  16 S. E., 409. 

3. T h e  verdict has  bee11 omitted f rom the transcript.  Riygatz 1'. 11~11-  
I .~SO?L, cintr, 191. 

It is tlic ulliforrn 1)rnclticc to dismiss tlie appeal  fo r  fa i lu re  to s e l ~ d  u p  
necessary par t s  of the record proper. ] ' m i f f  r .  Tl'ootl, 109 S. C.. 788, 
l ,i6 S. E., 1 6 ;  lT'af~r:, r .  Sl'atcm, 2Z11d., 667, 152 S. E., 564. 

T h e  prillcipal d c f e ~ ~ s e  n a s ,  tha t  the o f f e ~ ~ s e  cliargcd, if comnlittetl a t  
.111, -\Tab co~nmit tet l  ill TTirginia. T h i s  was a mat te r  of defcuse, a~ ailable, 
~t is true, uuder  tlic gcnernl plea of not guilty, with the 1abori11g oar 
c;lst up011 the dc~fentlallts. I r i s  Holier ao cllargcd, aud, ill this,  tlicre was 
iio error .  ki'. 1.. I : c i r r i~ ig fo~ t ,  1 4 1  S. C., 520, 53 S. E., 663. 

. \ p p e d  dislilissed. 

SAJ1 J. C'AST1,K Y. E. H. THREADGILL, MRS. L U L A  S31ITH ASD 
JOHN S. DUSCAN, TRUSTEE. 

(Filed 2 November, 1932,) 

1 .  Appeal and  E1'1~01- J a-Supren~e Court niay review fnrts  i n  injunction 
suits. 

Gpon appeal in injunction suits the Supreme Court has tlie power to 
find and rerirm the findings of fact, but the burden of shoning error 
is on the appellant. 

2. 1n.iunctions D b-Temlwraiy o r d c ~ .  will ordi~lar i ly  be  continued wllcrc 
it seems plaintiff will be able t o  make  ou t  his  case a t  hearing. 

Where the plaintiff in an injunction suit shows probable cause or n 
prima facie case, or it  can be reasonably seen that he may be able to 
make out his case a t  the final hearing, his temporary order vi l l  ordinarily 
be continneil. 
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API'EAL by plaintiff f r o m  Dcr i t~ ,  J., a t  J u n e  Term, 1832, of W \ ICE .  

Er ror .  
T h i s  is  ail action brought 113- plaiiltiff to restrain dcfei idal~ts  fro111 

>clling cer tain rcnl cstate. T h e  teni1)ornry restrailiiilg order was d i s s o l d  
a l ~ t l  plaintiff :~ssiglletl error  and  nppenled to rhc Supreme Cour t .  

B i g g s  I l rough  f o n  for p l a i n t i f .  
R. L. JIc.Lllillan a n d  R. Roy C a r f c r  for defendtr7lfs. 

C L \ R K S O ~ ,  J .  I t  h a s  long been the settled rule  i n  tltis jur isdict io~l  
illat this Cour t  on appeal  i n  iiljunctioii sui ts  h a s  t h e  power to find ant1 
~ w i t r n  the  finilii~gs of fact  i n  controrersies of this  kind. O n  the  record 
it  a p p w s  that  as  to  lnatcr ial  facts  there is  a serious conflict. T h e  rule  
is to tht. effect t h a t  if plaintiff h a s  sho\vn probable caLse or  a p r m a  
facic. ease, o r  it  can reasonably he seen tha t  he xi11 be able t o  makc out 
his case a t  the final licaring, the injunct ion n i l l  he continued. I t  is also 
v t t l e d  t h a t  the burtlen is  on appellant to shon error .  IT'enfz 1 . .  L a ~ t t l  ( ' 0  , 
103 N. C., 3 2 ;  I i c n l f y  C'o. v. U a r w 7 s ,  107  N. C., 6. 

111 Oltio 011 ( '0 .  1 % .  C o n w a y ,  szrpcrrlsor,  2S!f U .  S., a t  11 815, speaking 
to thc  subject, we find : "Wlwre the  questions presented by all applica- 
tion f o r  a n  intrr locutory injuilction a r e  grave, and the i n j u r y  to the 
Iliorlng p a r t y  n i l1  be certain and  i rreparable  if the  a p p l i c ~ t i o n  he d e ~ ~ i c t l  
a n d  the  final decrec be i n  his  fayor, nl i i le  if t l ~ c  injunct ion be granted 
the i n j u r y  to  the opposing par ty ,  el ell if the final decree he ill his fayor ,  
I\ ill be iiiconi;itl(~rable, or inny be adcqn:~tely i i~dern~~i f ie t l  bx a hon(1, thc  
~ i i j u n c t i o i ~  usually n i l l  he granted.  Lo1 e 1 % .  .Lfchiaon, T .  tC A'. 3'. R. C'o., 
107 C. C'. -I., 403, 153 Fed., 321, 331, 332." 1 1 1  t h c  jutlgmeut of t l ~ c  
w u r t  below, there is  

E r r o r .  

STATE v. CHARLIE iUc1,ARIE:. 

(Filed 2 Kovcmber, 1932.) 

1. Assault I3 a-Evidence held sufficient to show st'clvt ass ;~u l t  in pt-o.;cc~~- 
t ion under C. S., 4313. 

111 a prosecution under C. S., 4213, for a secret assault and battery 
n it11 a deadly neapon it11 malice and intent to kill, evidence that there 
had b ~ e ~ i  ill-feeling bctneen the prosecuting nitne's and the defendant, 
that the proc;ecuting \\itness had seen and recognized the defendant 
\tanding outside a nindow in the witness's home, that the defendant 
appeared there suddenly a t  night and shot the prosecutin: witness before 
lie could do anything, and seriously wounded him, is held sufficient to 
overrule defendtlnt's motion as  of nonsuit, C. S., 4643, and to show that  
the assault was done in a secret manner. 
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STATE c. JICLAJID. 

2. Criminal Law G 11-Evidence t h a t  persons could be identified under 
conditions existing n t  time of crime held competent. 

\There, i11 a luwsecutiun uiider C. S., 4218, the defendant sets up an 
alibi and tlie 1,rosecuting \\-itness testifies that he saw and recognized 
tlie defendaiit when tlie defendant appeared suddenly a t  night a t  a 
\\-indow of the l~rosecuting witness's home and shot him tlirough the 
\\-indo\\-: Held ,  i t  is competent for other witnesses to testify that when 
sitting a t  the place where the prosecuting witness was sitting when 
assaulted they were able to identify people appearing a t  night outside 
the window when the same light \\-as burning in tlie room tliat was 
burning on the night of the crime, the circumstances and conditions 011 

tlie two occasions being identical, and their answers that they could 
identify people coming to the window a t  the place where the evidence 
tended to show tlie defendant stood on the night of the crime is not all 
invasion of the y ro~ince  of tlie jury and a n  objection thereto on thcx 
grouiicl that the witnesses were allowed to state a coiiclusion rather tliali 
the facts cannot be sustained. 

3. Crinlinal Law G e-Testimony i n  this case held properly excluded a s  
hearsay evidence. 

\There ill a criniinal l~rosecution the defendant does not take the stand 
but sets up an alibi and introduces erideuce that on the night the crime 
\\-as comniitted lie was in a certain store some distance from tlie scene 
of the crime, and introduces testimony of the store-owner as  to the time 
the defenilaiit was ill tlie store: H e l d ,  the esclusioii of hearsay testimon), 
of another witness as to a conversation bet\\-een the defendant and the 
store-owucr, also relating to the time the defendant \\'as ill the store, will 
not be held fur error. 

4. Criminal Law I g-Charge of the court will be const~wcd a s  a whole. 
Where, in a yrosecution under C. S., 4213, tlie court rends tlie bill of 

iudictmelit to the jury and tlie charge prol~erly instructs them as to 
reasol~ablc doubt and the burden of proof, and correctly sets out the 
clemei~ts of tlie crime and contains no prejudicial error when comtruetl 
as  :I whole, objections thereto will not be sustained on appeal. 

5.  Same-Defendant desiring fur ther  elaboration i n  rhalge a s  to  specific 
point should offer prayer for special instructions. 

IVhere the charge of tlie court correctly instructs the jury as to all 
substantial features of the case, a defendant desiring sl~ecial es l~lana-  
tions as  to one of the features should make proper request for special 
instructions. 

ti. Criminal Law I< d-Court mily increase punishrncnt d u ~ ~ i n g  term before 
l~r isoner  has  bcgun t o  serve sentence. 

Wliere a sentence has been im~osed  by the judge ill a criminal action it  
remains in the breast of the court during the term and it  is within his 
sound discretion to reopen the case and increase the punishment within 
the limitations of the statute \\-lien the prisoner has not begun to serve 
anx part of the sentence. 

&PEAL by defendant f r o m  C1~n i??ncr ,  J., nnd a j u q ,  a t  Alugust ' ~ e r i i i ,  
1032, of S a a r ~ s o s .  S o  c r ~ ~ o r .  





gut the l i n ~ ~ i ~ ~ ~ e r ,  and lily b r o t l i ~ r  stc ' l , l)~d out,  i~l id  lie t l~el i  snit1 '\Vlicrc 
is m y  God (I:IIII gun. '  H e  got his gull atid the other fel lo~vs a e r c  ecarcd 
: I I I ~  lie ti'icd to gct t l i ~  other fellow to roiue nud heat hell out of us. W e  
c*onltl not do a l ~ y t l ~ i ~ ~ g ,  aiid I got illto tlic ca:w aucl Clinrlie kiclrcd 111y 
1,rotllcr :111t1 stnrtt>tl to pull r11y hrot1ic.r out of tlie c:ir, aud I said (Ho11't 
you pull liiui out of the car,' autl lie snit1 '1 waut to kill  you a ~ ~ y l ~ o ~ v -  
I will get you.' 1 \ w ~ t  to Nr.  S a m  IIo\v:~rtl's, the 1mlic:e at F:I~SOII, :111(1 
i~l t l ic t td  11i11l ?Ilolitl:ly i u o r ~ ~ i ~ l g .  H i s  t r i a l  was l)ut off ulltil 5 Ju ly ,  :I 1 1 t 1  

1 was shot 011 29 Julie." 
S. I<. Gratlr11;~w li\-ctl :\bout 100 yartls fro111 1'retitic.e Jac l t so l~  ~ : l i u  

livcil 011 his l)l;lcc., :~utl w e t ~ t  to his  11ouxc that  u i g l ~ t  a f t w  tlic sliootil~g. 
I I c  tcstifietl, ill p a r t :  "TYe ljickctl hilu 111) :IIMI pu t  11im 011 t11~' 1 ~ ~ 1 .  
l-'rcll~tice saitl 'Mr.  Julie>, I a m  s l ~ o t ,  I k11o\v w11o (lid it.' I r e  d i d  :l\v:~y, 
niid w1ie11 lie came to he said 'C l~ar l i e  X c L n ~ t ~ b . '  I \vc>llt af ter  :I trt~ilrcvl 
i~ursc .  I I c  said (1 .si~\v liini t l~ rougl i  tha t  wildon.,  1 saw his  gold teetli." 
H e  scc211icd to lw ill liis r ight  mint1 for  a few ~ n i ~ ~ u t e s ,  a ~ i t l  tll(311 wuuld 
f n h t  :~n-;ty. L :~ te r  011 ill the 11ig11t w11c11 P r m t i c e  revivctl 11e >:lit1 that  
AIcZnrub sliot 11il11, and to tell his  fatlier to go get liim. . . . 1 
c.oultl tclll n-lic~rc~ l'rc~itivc J :~cl iso~i  \v;ls sittiug by the i i g l ~  of the bloo,l 
a l ~ t l  by tlic c.11air ill tllc cloor. I'rcilticc Jacks011 lias slio\\.~i 111t. o~ lcc ,  
and you could tell 11y t l ~ c  signs of blood n l ie i~c  11c x a s  sitting. T h e  iuh 
wns tlo\v~i t l i rw \\.hell 11c was \va.sl~i~rg. Thc, lanip 011 the table lvas 
bur~lilig. 1v11c11 I got t l i (w.  I t  was pulled out fro111 the sitle of tlie roo111 
so it  g a ~ ~  light to see hiin ba t l~e .  I t  tllre\r l ight as f a r  beyond t l ~ c  
~ v i ~ ~ d o n -  us l i r w  to tllc cuurthousr  door. (2. Ha\-e you, sillre the sliooting, 
sat wit11 tllr  l n n ~ l )  011 tlie table or tlresscr ~ v l ~ e r e  i t  was, a l ~ t l  l i ~ l e n  w l ~ e r o  
I ' r e l ~ t i w  J ~ ~ c k s o l ~  .slit1 he  \\.as sitting, > I I I ( I  did i111.b0<1y collie up to t11;rt 
\ v i ~ ~ d o n -  to scc wlietlic~r or 11ot you could itlelitify tlieli~, a l ~ d  if so, w l ~ a t  
t ime of day  or ~ i ig l i t  was it  ? h s ~ v e r  : S i g h t  time, a f te r  (lark. . . . 
(2. Relate to tlic, jury,  w l ~ c t l ~ c ~  or  tot yon could tell a ni:ltl comi~tg  ul) 
to the w i ~ ~ d o w !  . \~~sn .c , r :  Ycs, sir,  yon could tell 21 mall. 1 hat1 several 
to go  u p  to the wi~ltlon-. Tliey llnd a gun.  Dave Oats  and lily lit t le boy. 
ant1 you could tell who 11(' was. H e  hat1 a gull, but was lint tall  C I I O U ~ I I  
for  you to look like you ought to. Q, D i d  you t r y  it  wit11 a colored 
persol1 2 ,111s~vcr : yes, sir, had  n colored perso11 at  n.iiitlo\v. You co~iltl  
tell better through the wiutlow paue  tl1a11 tlie o ~ l e  that  was sliot out.  
Seems tha t  the  glass reflected up011 tlic gull alltl u11o11 thc  pcrson." Tlic 
tlcfe~ltlant excepted ant1 assig.~letl error  as  to t h e  e ~ i t l c ~ ~ c e .  T l ~ c r e  a r c  
several cscept io~is  and a s s i g ~ ~ n i e u t s  of error  a s  to  this k i d  of ev i t l c~~ce  
introduced o ~ i  the par t  of the State. 

T h e  wit l~css  testified fur t l ier  : "1 e s a i ~ ~ i ~ ~ e d  h l r .  Jacksoli that  night 
to sec Iiow he  v a s  shot 111). 1 dit111't count the shot t1ie11, hut there vcr? .  
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v11c11 the doctor c o u ~ ~ t e t l ,  th i r ty  some odd ~ l ~ o t ,  and  t11.y were ~ i u m h e r  
four  shot. H i s  eye was shot out,  and  t h e  sight of his  c3ye n a s  ru r i~ i ing  
out, and  lie n as bleeding niiglity bad al l  01 cr." 

T h i s  testimony was corroborated by s e ~ c m l  nitnesses u l ~ o  ~ w n t  to  
.I ac~ksoil's house s l l o r t l ~  a f te r  tlic shooti l~g.  

Slieriff TV. 1%. Moore, testified, i n  part ,  tha t  lie went to defendnut's 
11o11ie tha t  night.  "1 found Clinrlie N c L a ~ n b  i n  t h e  house. I f o u ~ ~ d .  his  
l i o e ~ .  they l m l  sand sticliii~g around the soles, a s  if they had been worn 
out ill the  tic\\-. T h e  nest  a iorning I v e n t  back there f o r  f u r t h e r  12.- 
a n ~ i n a t i o ~ i .  I loolwd around the  p1:lce to see what  I c ~ u l d  find. Back 
of I'rcntice Jackson's house, i n  a squash patcli, behind he  squash busli, 
1 f o n i ~ d  the pr in t  of two knees, and  the pr int  of tlie g u n  stock where i t  
had stood betucen the  kuees. I went to Charl ie  X c L a r i b 7 s  mld got the  
gull ant1 looked a t  the  cnd of i t ,  and i t  had  grass s tains  c n  the  end of the 
>tocli whcrc i t  hat1 been s i t t i ~ ~ g  on the  ground, and there were gr i t  
s t i ck i l~g  011 t h e  end of t l ~ c  stock. I took the gull to Pren t ice  Jackson's 
~ ~ l i e r c  tile i n l p r i l ~ t  of tlie gull n a s  between the  two kl~ees,  and  it  was 
cmct ly  the sanic p r in t .  Q. D i d  J ou examine t h e  gr i t  c n  the  gull stock 
11 it11 the gr i t  011 tht, ground as you found t h w e  ! ,Zllswcr : Yes, sir, I .i\ as 
canrcful 11ot to knock tha t  wild off u ~ ~ t i l  I got back tht3re. Tl~cl g r i t  on the  
gull c o n ~ p a r e d  n it11 tlie sand of the  ground a t  the  squash bush." 

I'rcnticc J : ~ c l i ~ o l i  was corroborated by  Slieriff Moore as  to  h i s  t c l l i i~g  
hi111 110~1 lie n a s  shot a ~ l t l  by the dr fe i~da i i t .  T h e  dcfend:lnt did not go 
u p o ~ l  t l i ~  q t n ~ ~ d ,  but set u p  a n  alibi tha t  a t  the  t ime t i a t  i t  is :llleged 
that  Prent icc Jnckson n a s  shot tha t  lie, tlie defendant, \ \ a s  i n  Faison. 
C' l~arl ic  McI,ar~ih lixcs some Y or  0 miles nest of F a i s o l ~ .  M r .  Jacks011 
l i ~  c~ 9 milrs  a c s t  of Faison.  

111  rebut tal  the c ~ i t l e ~ l c e  on the p a r t  of thc1 State ,  Be11 Cooper testifietl, 
i l l  1):wt: '(1 l i ~ e  a t  F a i q o ~ ~  ant1 l u n  a barbecue s tand :md fish market .  
I 1~1iou Cliarlie NcLainb.  011 t h e  night  of 29 J u n e ,  I saw Cllarlio 
,\kL:rli~l).  I n a s  taking i n  m y  <tuff f rom the ontsitl<~, x h e ~ i  Charl ie  
I \ I c l ~ a i ~ l l ~  c m ~ e  by lieadetl out of town i n  t h e  directioii tha t  Prcnt ice 
.Jac~kwn I i l es ;  I looltetl u p  a t  the  t ra in  come in, I fig1 rctl i t  x a s  S :30 
or 5 ::3<;." 

Roiroe C'oopcr testified, ill pa r t  : "I l i ~ c  i n  Faisoil, mid. an1 the  son of 
13. R. ('ooper, and  was working with 11ii11 on tlie night  of 29 J u n e .  
1 S:IV C'liarlie 3lcLarnb tha t  night.  H e  n a i  going aloi g the  road tha t  
Imtl i  out of the  town towards n h e r e  Prent ice Jaclisou lires. I I e  could 
h a ~ c  tnruetl to  the right,  and  gone honle, or h e  could h a r e  turned to the 
I (  f t .  I t  was about 0 :00 o'clock. I cannot say how m a n y  were with hinl." 

Alrilold TTallll tcstificd, in  p a r t :  "I l i r e  about three-fourths mile f rom 
tov11 of Faison,  and k ~ ~ o w  Charl ie  hIcT,nmb arid knon h i s  automobile 



when I see it. I was coming from Faison about 8 :40 and just as 1 
turned into the yard to go to my house, Charlie's Ford passed, and 1 
walked to the back door. The train came, and it v-as about 8 :4O. I 
know where Prentice Jackson lives. Charlie was going tolvard Prenticc 
Jackson's house a t  the time he passed me." 

The  bill of indictment charges : (1) defelidai~t uula\\fully, wilfully, 
nlaliciously a i d  feloniously, and in a secret mauiler (lid assault, beat 
and wound one Prentice Jackson with a deadly weapon, a shot gull, 
with felonious iutelit to kill, inflicting serious injuries; (2)  a i ~ d  assault 
with a deadly we'apon, a shot gun, with intent to kill. The t \ ~ o  counts 
are in the usual legal form. 

Tlie verdict of the jury was as  follo~vs: "Do say up011 oath that 1111, 
said Charlie NcLanib is guilty of an assault with a deadly weapon 11 it11 
intent to kill in a secret inanner, one I'rentice Jackson." 

The judgment of the court below was as follo~vs: " I t  is therefore 
considered by the court that tlle said Charlie McLamb dial1 be confined, 
on the first count in the State's prison a t  hard labor for a period of 
five years." On 1 7  August, 1932, during the term of the court, " u p o ~ ~  
request of the State, the ease was reopened. To the reopening of the casc 
the defendant objected. Objection o~erru led ,  defendant excepted. Sell- 
tence was increased by the court from five to six and a half years. To 
this increase of sentence, the tlefeiidant objected. Objectioi~ owrruletl. 
Defendant excepted." 

The d e f e d a u t  made numerous exceptioiis a i d  assig~ililei~ts of error 
among them those above set forth, and appealed to the Supreme Court. 
We will only considrr the material ones. 

Attorney-General  B r u m m i f f  ( L I L C Z  Assistant d i f o ~  n e y - G e ~ ~ e r a l  Sccccl , 1 1 1  

for the S ta te .  
J .  Fa i son  Thornson,  R i v e r s  D. Johnson  a i d  1Iugh B r o w ~  C ' u n ~ ~ ~ L c ~ l l  

f o ~  t h e  defendant .  

CLARK~OS,  J. The defeutlaiit, at the close of the State's evidence : L I I ~ ~  

at the close of all the evidence moved to dismiss the action or for jutlg- 
ment of nonsuit. C. S., 4643. The court below denied the niotioirs, 
and in this we can see 110 error. 

C. S., 4213, is as follows: "If any person shall in a secret nlailller 
maliciously comniit an assault and battery with ally deadly weapoii 
upon another by waylaying or otherwise, with intent to kill such other 
person, notwithstanding the person so assaulted may have been coiiscious 
of tlle presence of his adversary, he shall be guilty of a felony and shall 
be punished by imprisonment in jail or in the penitentiary for iiot 1~;s 
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certain position can be see11 from a given Iieight above a designated 
sl~ot.  or from a given distalice," etc. Section 843(3) at p. 756: "Whether 
or not evide~ice of experiine~its is adnlissible is, under the circumstances 
of cac.11 case. a prel imi~iary question for the determination of the court, 
in tlie esercise of its discretion, which will not be interfered with by an 
;il)lwllatc tribunal uliless an abuse is nlade clearly to appear." Blue e.. 
I?. I?., 117 S. C., 644; Con: e.. R. R., 126 S. C., 103. 

111 C'onrnd z.. Shufo~d, 174 N. C., a t  p. 722, in reference to similarity 
in ~ s e l i t i a l  conditions, quoting from 17 Cyc., a t  p. 285,  it  is said:  
"Evitlelice of other facts or occurrences is then admitted, provided the 
court deems this course a vise exercise of its administrative discretion. 
The p r o b a t i ~ e  fact or occurrence may be (1)  found in actual life by 
observation, or (2)  reproduced voluntarily in an experiment. -1 sufi- 
cient ground of adniissibility is furnished where physical conditions are 
Jio~vii  to have been identical on the two occasions." 

The d e f ~ n d a ~ i t  co~itcnds that the court below admitted a question 
"\vhicli called for a conclusion from the witness rather than the witness 
stating fncts from nhich  tlie jury could draw its own conclusions. This 
is clearly nu erroneous method of questioning witnesses and is an  in- 
trusion into tlie duty of the jury." We can see no prejudicial error, 
if error at all, in the question and answer. 

S o r  do n e  think the exclusion of certain hearsay evidence can be 
*u~tniiied in an attempt to fix the time that defendant was in Owens7 
store by John Arery  Cox: "I went to Mr. Owens7 store twice that  night, 
tlic first time about ten o'clock to get a drink. I saw N r .  Lee Stevens, 
Jcsw Al~l i for i l  and Charlie (McLarnb, defendant). Mr. Precise's son 
uns  clcrkiiig in the store, a ~ i d  he waited on me. Mr. Jackson lives on 
n~iotlicr road from Charlie. Q. Was there anything said, and if so, what, 
between Cliarlie McLamb and Ralph Precise about what time they were 
going to close the store? ( I f  permitted to answer, the witness would 
have said. Mr.  Precise asked him about selling hinl some fish, and 
Cliarlie said he was not ready to go home, and Charlie asked what time 
it was then, am1 Mr. Precise said i t  was twenty minutes to ten o'clock)." 
The tlefcndant thereafter had Ralph Precise to testify, and the time 
fised by liim "I t  was around ten o'clock." 

TITe do not think the objections of defendant to tlie charge can be 
smtninerl, taking it as a whole and not disconnectedly. The  court belov, 
ill the beginning of the charge, read the bill of indictment in which it 
sct forth fully all the ingredients of a secret assault. 

111 A'. v .  l i l i n e ,  supra, a t  p. 178, the principle is set forth as follows: 
"l'he statute under ~vhich defelldant mas indicted and convicted provides 
tlint if any person shall commit an  assault and battery upon another (1 )  



460 1S THE S U P R E M E  COURT. C ~ O : :  

~iialiciously, ( 2 )  with a deadly neapoll, (3) ill n seciet nlaliwr, autl 
by waylaying or otherwise, i io t~vi ths ta~~ding the pcrson co acisnultcd may 
l i a ~  e been conscious of the presence of his ad\ ersarg, (-1) n it11 illtent to 
kill such otlwr person, he shall be guilty of a felony and shall be punisli- 
able by imprisonnlent in jail or in the penitentiary (St  lte's 1)~iqon) for 
iiot less t h i  t n e l ~ c  niolitlis nor more thali tncntg  yecrs, or 117 a fine 
of not exceccli~lg two tliousa~ld dollnrs, or both, in tlic cliseretioil of the 
court. C. S., 4213. I n  order to warrant :L cun~ictiol i  u itler the statute, 
all of the esscr~tinl elements of the crime must be pro\ 3d by competent 
evidence (8. v. Crisp, 158 n'. C., 800), and the burden is on the State 
to establish tllc defendant's guilt beyond n ~ ~ a q o n n b l e  cloul)t, ulicrc a 
plca of 'not guilty' is cutered, as was (1o11e in  the illitant caw. Y. I?. 

Recld~it, 189 N. C., 176; b'peas I.. I l a i ~ X ,  1 %  S. C'., 1). j27." The  mi -  
dcuce on the par t  of the State mas plenary. 

Tlic court belon accurately defined reasoiiable doubt, a d  ellnrgetl tlie 
jury :  ''If tlle  stat^ has satisfictl you heyo~rtl a re:rwnnl~le Joubt, it  
nould bc Tour duty to convict the defendnut. If it  l~ac, ]rot .o wtisfietl 
you, it would be your duty to acquit liini." 

'L'lic court fully ilistructcd the jury a3 to the alibi sc,t up  117 tlie tle- 
fcnclalit, and further charged : "As to the first eoulit, you I\ ill rciilenlbcr 
that 1 read the count alld read the n-ortls ' \ ~ i l fu l lv  and f e lo~ i iou~ lv  ant1 
ill a secret nianlrer.' The Stntc t~ontends that tlirl crin T\ n *  tlollc nil-  
fully and n~aliciouily allti that he  \vent 111) t l ~ c r s  n i t h  1iialic.e in his 
lieart ng:~ilist Afr. Jnrkson and shot lnm \\it11 a shot gun a11c1 that  it 
was done in a secret maliner, and that  Mr.  Jackson n a s  batliilig, pre- 
paring to go to bed and talic his night's rest and that  McT,anil) Ao t  
lliin, iliflicti~lg serious illjury upon him." 

011 the aspect of secret assault, the defeut la~~t  did not :I& f o r  fuller 
or more specific instructions. 

111 S. v. O'Seal ,  187 hT. C., a t  p. 24, the followillg is set for th :  " T l ~ c  
statute, i t  is true, requires tlle judge plainly and correctly to state the 
cLx itlcnce and to declare and explain the law arising tl~erclo~i (C'. S., 364), 
nllcl this recjuireniclit has been coi~strued as implying t11:lt 011 a11 the sub- 
stantial fcaturcls of n casc a correct charge must bc gi\ en nitliout rcgard 
to a special prayer, but as subordinate features or particular 1)liaies of 
tlic. e~ idence  a litigant who desires special expla~~at io l i  cliould make 
proper request for appropriate instructions." 

of error to the cliarge of the court below ~ n a d e  by tl(,fentlant yet no- 
wllere are they set forth in the body of the charge as "coliti~luity of the 
charge is necessary with tlie 'specific' exceptions." Rau,l,c v .  Lupfon,  
193 S. C., a t  p. 432. 
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The clefendant further complains of the court below changing the 
puni>hment. I n  S. v.  Crook, 115 S. C., a t  p. 7'64, we find: "The judg- 
menti, orders and decrees of a court as a general rule are under its con- 
trol 2nd subject to modification during the term a t  which they are 
entered: but vhere  a defendant had undergone a part  of the punishment, 
the sentence callnot be revoked and another, except in diminution or 
initigatioll, substituted for it, because he would be twice placed in 
jeopardy and twice subjected to punishment for the same offense. S. v. 
Ilrarrejl, 0 1  S. C., 825; Ex purte Lunge, 18 Wall., 173." 

I t  iq  ell settled in this jurisdiction that the court below, in its sound 
tliw-etion can, during the term, as said in S. v. W a r r e n ,  92 X. C., a t  p. 
827, "correct, modify or recall an unexecuted judgment in  a criminal, 
as well a; ill n civil case." This cannot be done when the defendant has 
undergolie a portion, though an inconsiderable part, of his sentence. 
Il'arren's case, s u p m  

V e  thilik under the fscts a ~ i d  circumstances of this case, that the de- 
fendant had not undergone a part  of the punishment. H e  had given 
notice of appeal, he was still in jail, it  was during the term of court in 
which he was tried, and we think the whole matter remained in f ier i  
The l n ~ i s h i n e n t  of defendant was the responsibility of the court below. 
Succinctly the defendant with malice, in a secret manner a t  the prose- 
cuting witness' home, in the night time, without provocation, assaulted 
and maimed him by shooting out one of his eyes. The  final judgment 
of the eourt below was six and a half years. Under the law the court 
below could h a r e  sentenced defendant to twenty years imprisonment and 
fi~ictl him $2,000. From the record, we find in law 

S o  err01'. 

C. J. SASSIF AND A. NASSIF, TRADING AS NASSIF BROTHERS, v. ARTHUR 
GOODMAN, SAMUEL SAFFER, A. SCHRETER AND SON, INCORPO- 
RATED, A S D  THOh1.iS E. BASS. 

(Filed 2 November, 1932.) 

1. JIalicious Prosecution A b-Bankruptcy proceedings will support a n  
action for malicious prosecution. 

The filing of an involuntary petition in bankruptcy is for the purpose 
of having the debtor's property taken by the courts for payment of all 
creditors according to law, and it is more than a mere civil action for 
debt, and where in bankruptcy proceedings the petitioning creditors have 
caused the eourt to appoint a receiver to take charge of the debtor's 
property and upon the hearing of the petition it is adjudicated that the 
debtor is solvent and had committed no act of bankruptcy, and he is 
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cliscl~arged: Held,  the debtor may bring an independent actioi~ for mnli- 
cious prosecution, and may recover upoil a sho\\illg of malice a1111 \\ a ~ t  
of probable cause. 

2. Malicious Prosecution 13 c-Evidence i n  this case held conllretent on 
the questions of ninlicr a n d  danmgcs. 

K l ~ e r c  the debtor in involuntary bai~kruptcy yroceccliligs litts been clis- 
charged in the Federal Court and brings independent action tigainst the 
petitioning creditors for malicious l~rosecution: Held ,  in the action for 
malicious prosecution evidence that the salosmai~ of the petitionilig credi- 
tors 11ad threatened to ruin the debtor's credit if the dtbt  were not paid 
is competent on the question of mulice, aild evidence of the debtor's stand- 
ing in the commuiiity is competent 011 the question of damages. 

3. Malicious Pi~osecution A d-Discllargc of bankrupt  is sufficient termi- 
nation of prosecution t o  support action for  rualicious prosecution. 

\\'here tlie debtor has been discharged in the Federal Court ill bai11;- 
rul~tcy l~roceedings upon a finding that he \\.as not insolwnt and had com- 
iuittecl no act of bmlliruptcy, :uid the cause is retailled only for the 
purljosc of assessing dainages against tlie boiids of the petitioning crecli- 
tors: Held ,  i t  is a sufticient terniint~tion of the l~roceediiigs to sul)port nil 
wtioa by the debtor for malicious prosecutioi~, and he mt~y either bring 
ail i l ide~~endent nctiou for malicious ~~rour~cution or liitr-e his darnngcs 
:tssesscd in the bankruptcy proceedings. 

4. Elcbction of Kcrutvlies A a-Dwbtor may sucb fo r  ~nal icious proseention 
o r  h a r e  damages asscssrd i n  baukruptcg p~oc~vxling*.. 

\Vllcrc the creditors of a person file an i i i~oluntary ljetitioii in bank- 
ruptcy against him with malice and without ljrobpble cause, and the debtor 
lias bmeeii discharged in the Federal Court, he has the rilght of electivu to 
I~ave  his damages assessed ill an indel~endent action for rmlicious prosecu- 
tion or 11:lve them assessed in the bmlltrugtc:y l~rocecdingij. 

, I P P ~ ~ L  by ~lefelldii~its,  Art l iur  G o o d l i l : ~ ~  and  Samuel  Saft'er, fro111 
I l u r ~ c a ,  J., a t  February  Term,  1932, of J o r i x s ~ o ~ .  S c  error .  

T h e  plaintiffs a r e  mcrcli:mts, and on 5 Marell, 1030. and for  nl:iiiy 
years p r io r  to said date, v e r e  engaged ill the business of h u y i ~ ~ g  nut1 sell- 
ing, a t  retail ,  d r y  goods, clotliing ant1 other  inercha~lclise ill s t o r c ~  owiiecl 
mid operated hy tllem a t  W:tgrarn, S. C., a n J  a t  Smitllfit.lc1. S. C. 

'I'lie clcfe~ldaiits, o t h w  tlinii Tliomas E. Bass, a r e  also i~ierelia~it.; ,  aiitl 
on .> JI:trcli, 1930, alitl f o r  Illally years  pr ior  to  said d:tte, ~ e r 1 ~  nlgngetl 
i n  the busiiiess of selling, a t  nliolcsale, mewlialidise of ~ a r l o u . ;  lriiids, 
and especially t l ~ c  kinds bought aiid sold by the  plnintiffa. T h e  t l tde~~t l -  
nuts, Artl inr  Gootlnia~i and  -1. Scllrcter and SOH, Incorl~oratct l ,  a r e  
residents of tlie c i ty  of Bal t imore ill the  S t a t c  of Mar)  lriid, n lierc, each 
has  his  priilcipal place of b u s i ~ ~ e s s .  T h e  defentlant, Samuel  Saffrr,  is n 
resident of tlie c i ty  of S e n -  york, where lie has  his  pr incipal  place of 
h u s i ~ ~ c s s .  011 5 3farcl1, 1030, the  said defendants n e w  creditors of tlie 

plailltiffa, tllc a g g r c p t e  niiiount of their  several r l a ims  being ill csce.;r 
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of $500. These claims against the plaintiffs nere  all in tlie halids of tlic 
t l t f enda~~ t ,  Tliomas E. Bass, for collection. Tlie said Thoinas E. Bass 
1s a resident of the tonn of Tarboro, N. C., where lie is cngag~t l  in the 
practice of his profession as an attoriiey a t  law. H e  is a member of 
the firm of XcNair ,  Moses S: Bass, attorneys at l a~v ,  and has been duly 
adnlittetl to practice as an attorney in the United States District Court 
for the Eastern District of Kor th  Carolina. 

On 5 March, 1930, the defendant, Thonlas X. Bass, in tlle ilnnie ant1 
011 behalf of his codefendants in this action, institutecl ail iiir-oluiitary 
proewdiilg in bankruptcy against the p l a i ~ ~ t i f f  by filing a petitioil ill 
the United States District Court for the Eastern District of Sort11 
Carolina. I t  was alleged in said petition that the plaintiffs mere the11 
insolvent, and that while insolr-e11t they had committed T-arious acts of 
bankruptcy, as specifically alleged in the petition. Tlie prayer of the 
petition was that  the plaintiffs be adjudged balllirupts, in accordaiice 
with the provisions of the act of Congress. The petition n a s  ~e r i f i ed  
by the said Tho~nas  E. Bass, as attoriiey for his codefendants, v h o  ne rc  
named therein as the petitioning creditors. Sin~ultaneously with the 
filing of said petition the defendants prayed the court to appoint a rc- 
ceirer nit11 power to take charge of and hold the property of the plain- 
tiffs until they had been adjudicated as bankrupts, in accordance xvith 
the prayer of their petition. ,I receiler was tliereupoii appointed by 
the court, and said receiwr, as authorized by the couyt, took charge of 
the property of the plaiiltiffs, including the stocks of goods in tlie 
stores a t  Wagram and at Smithfield, and held the same for about t n - e ~ ~ t y -  
one days, until the receiver was discharged and said property restored to 
tlie plaintiffs by order of the court. 

Inimediately upon tlie service upon .them of the petition filed by the 
defendants in the United States District Court for the Eaaterli Diatrict 
of Sort11 Carolina, the plaintiffs filed an answer to said petitio~i, ill 
which they denied the allegations therein that  they ne re  insol~ent  :r~ltl 
that they had committed acts of bankruptcy as alleged by the clcfc~ltl- 
ants. The proceeding was thereupon referred by tlie Court to tlle referee 
in bankruptcy as a special master, who, after hearing evidence offered 
by both the petitioning creditors and the respondents, filed his report 
to the Court, in which he set out his findings of fact, and his conclusions 
thereon. The referee and special master found aiid so reported to the 
Court that  the plaintiffs were solve~it and that they had not committed 
any act of bankruptcy. H e  recommended that  the Court disniiss the 
petition, and order the defendants to pay the costs of the proceeding. 
The report of the referee and special master was heard by tlie Court, 
and confirmed in all respects. I t  was ordered that  the petition filed by 
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XASSIF C. GOODMAK. 

tlie clcfeiidants bc and the saint, was dismissecl, and tliat the defendaii t~ 
1)ay tlic c o ~ t s  of the proceeding. I t  was further ordered by the court.: 
tliat the cause be and it was retained for tllc purpose of niakiilg a l low 
'nnceq for co~ t s ,  cspenscs arid clamagcs occasionecl to the plaintiffs hy 
the v izurc ,  taking and detention of their property, as proriiled for 111 

the boiitl filed in the proceeding by tlir dcfeiidants, as pcti t io~ii l~g 
creditors. :l~id "for I I O  other purpose." This orclcr -:Is i~ indc  on 2G 
April, 1030. 

At tlie date of tlie institution of the involuntary proccediiig in bank- 
ruptcy by the defcndants against the plaintiffs, the d e f ~ ~ l a n t s  filed n 
boi~d in said proceeding. This bond was in tlie sum of $1,000, and n as 
conditioned for the payment to the plaintiffs hy tlie defendants of all 
rostil, expenses and damages occasioned by the seizure, taking arid de- 
teritioli of the property of the plaintiffs, as the result of the filing of 
the pctition in said proceeding, in the event that  said p ~ t i t i o n  >\as dis- 
misqed. Lifter the answer to the petition was filcd by !he defendants, 
it  was ordered by the court that  tlir de fenda~~ t s ,  as petitioning creditors, 
file a bolid in the sum of $10,000, ni t l i  like condition as the bond filed 
by then1 in tlie sum of $1,000. The  defcntlants did nct comply wit11 
this order. 

This action was begun i11 the Superior Court of Jo11ii~;ton County on 
28 October. 1930. The summons was duly served on the nonresident de- 
fendants b~ publication. Attachments levied on the pioperty of said 
defendaiits in this State were vacated on 10 S o ~ e m b ~ r ,  1930, up011 
tlie filing by said defendants in this action of a bond in the sum of 
$16,000. with the Fidelity and Deposit Company of Maryland, as surety, 
contlitioncd tliat the said defendants pay such judgment as may be 
rendered against them in this action, together with all ccsts. 

,it the trial of the action, motions for judgments as of nonsuit, made 
a t  the close of the evidence for the plaintiffs by the defendants, A. 
Schreter and Son, Iiicorporated, and Thomas E. Bass, were allowed, and 
as to these defendants, the action was dismissed. Issues ar i s i l~g  on the 
pleadings, inrolving the liability of the other defendants, nere  submitted 
to the jury a d  answered as follows: 

"1. Did tlie defendant, Arthur Goodman, maliciously and without 
probable cause, file and prosecute a petition in  bankruptcy against tlie 
plaintiffs, as alleged in the complaint? Answer: Yes. 

2. Did the defendant, Samuel Saffer, maliciously a i d  without prob- 
able cause, file and prosecute a petition in bankruptcy against the plaiii- 
tiffs as alleged in  the complaint? Ansner :  Yes. 

3. What  amount of damages, if any, are tlie plaintiffs entitled to 
recover ? Answer : $6,320." 



S. C.] FALL T E R M ,  1932. 455 

From judgnlent on tlie verdict that  plaintiffs recover of the tlefentl- 
ants, Arthur Goodman and Samuel Saffer, and of tlie Fidelity a l ~ d  De- 
posit Company of Maryland, as surety 011 the bond filed ill the actiol~, 
the sum of $6,320, with interest on said sum from 23 February, 1932, 
and the costs of the action, the defendants appealed to the Supr t~ i~ lc  
Court. 

CONSOR, J. The first coi~tcntion of the defendants 011 their apl~c:~l  to 
this Court is that no actioii to recover damages for malicious prosccu- 
tion can be maintained where i t  is alleged in the complaint. :~nd con- 
tended at tlie trial, that the damages resulted from the il~stitutioii by tlie 
defendants of an involuntary proceeding in bankruptcy against the 
plaintiffs, by a petition filed in a United States District Court, as pro- 
~ i d e d  by the act of Congress, although it is alleged in  the complaint and 
sllonn at the trial that such proceeding was instituted with m a l i c ~ ,  ant1 
~vithout probable cause, and had been terminated before the conimence- 
ment of tlie action by the dismissal of the petition. This contention is 
presented by defendants' assignment of error based upon their esceptiol~ 
to the refusal of the court to allow their motion for juclg~nei~t as of 
 onsu suit. Defendants did not demur to the complaint, for the obvious 
reason that  it is alleged therein, not only that the tlefentlnuts filcd tlie 
petition praying that the plaiiitiffs be adjudged bankrupts, but also 
that at the time of filing the petition, the defendants procuretl the 
appointment by tlie court of a receiver, who, as autliorizcd and clirccted 
by the court, at once took charge of and held the property of tlie plaili- 
tiffs for about twenty-one days, during which time tlie plaintiffs suffcrctl 
damages in a large sum, by reason of the seizure and de t~n t ion  of their 
property. I n  support of their contention, the defentla~lts rely up011 the 
principle that no action for the nlalicious prosecution of a civil nction by 
the defendants against the plaintiffs, can be maintained, as \\-as lieltl 
by this Court in Terry v. Davis, 114 N. C., 31, 98 S .  E., 943. This 
principle, however, as stated in the opinion in that  case, is subject to 
certain exceptions. I t  is there said that  an action will not lie for the 
nlalicious prosecution of a civil action, uxiless there was an arrest of the 
person, or a seizure of property, as in attachment proceedings at law, 
or their equivalent in equity, or in proceedings in bankruptcy or like 
cases when there was some special damage resulting from an actioil and 
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~rl i ic~l i  would not iicccssarily result i n  al l  cases of tlic like k i d .  111 

S h l i l c  1 % .  S l ~ ~ r i e ,  180 S. C., 356, 104  S. E., 764, it  is said by ('ItcrX~, C'. J . ,  
"Tliat ac t io l~s  f o r  liialicious prosecution ni l1 l ie  I\-lien there lias hecn 
in te l fc le i~cc  nit11 person or  pro1,erty ill civil proceedings  here tlie 
c i rcun i~ ta l i rcs  justify n charge of ~na l ic ious  prosecution, is  taci t ly  rccog- 
nizcd ill nimly cases. E s i a f e s  c. HanX,, 1 7 1  N. C., 579, SS S .  E., 783, 
11'rlqlif 1 .  ~ I U I T I S ,  160 hT. C., 542, 76 S. E., 419, ( ' n r p r n f e r  z .  I ianc~s ,  
167 S. C., 555, S3 S. E., 577." 

i i i ~ o l ~ u ~ t a r y  l~roceediiig i11 bankruptcy, iiistituteci by a petition 
duly filed i n  a Gnitcd States  Distr ic t  Court,  as  proridcd by t h e  act of 
C'o~~gress, by creditors, p ray iug  tliat their  debtor be acljudged n bankrupt ,  
i~ 11ot n m t w  c.i\il action against the debtor f o r  tlie collection of t h e  
tli,bt due 197 l h i  to  t h o  pc t i t io~ i ing  credi tors;  the p r i n a r y  purpose of 
tlic p rocee t l i~~g ,  f o r  the relief of s u c l ~  crrditors, is  to iml)ouiid t h e  
l x o l ~ r t y  of the  dchtor 111 thr. cubtody of tlie court,  ill order  tha t  i t  
iliay be equitably distributed aillong all  the creditors, upor1 the adjudica- 
tioil of tlic debtor a s  a bmikrupt.  7 C. J., 46. T h e  fact  tha t  the  debtor, 
:~ftclr hi- :~cljlldic:ltioi~ as a bankrupt  m a y  file n petit  on ant1 be tlis- 
cliargcd 1,- tlic court  f r o m  persolla1 l i n h ~ l i t y  f o r  his debts, does ]lot 
nfltct tlie 1)rinciple tliat tlie proceeding is not a civil a r t i o l ~ .  1 1 1  t h e  in-  
i t an t  caw, it  is alleged and  sho~vii  by tlie er itleiice iict onl> tliat de- 
ftwtlal~t.; filed the  lwtitioii, but  also tliat t l q  lxocuretl the  sc~izurc~ 
: I I I ~  dotclitiol~ of the property of the  p la i i i t i i~s  n rccci ,  vr, nit11 irialic~c~ 
: ~ n d  n itliout probable cause. Tlic colitention tha t  1)lailit ff canilot maill- 
tail1 t l ~ i i  action, m ~ t l  that  i t  n a s  therefore e r ror  to rci'usc tlic n i o t i o ~ ~  
for  judgiiient as  of nonsuit,  cannot bc sustained. 

l i a ~  c co~isidercd t h e  aisiglrlncnts of e r ror  on tlus appcal  based 
u p 1 1  dcfc~iclaiits' cxccptioiis to rul ings of tlir court 011 defendants'  ob- 
j c d o l ~ s  to PI-itle~ice off(wc1 by tlic plaiiitiffs a t  tlic t r ia ' .  Tliese acGg11- 
111t~11ts of t3rror c a ~ ~ l i o t  be su\tailled. T h e  e l idenre  t e n d i ~ l g  to s11ow that  
the d e f c n t l a ~ ~ t ,  Art l iur  Gootlnian, aiicl a desr ixr i i  of the d(~fclitlant,  
Snltiut~l Saffcr,  -110 liad collected money f r o m  the p l :~ i   tiffs 011 his ac- 

,a tllllorc ~ o u ~ ~ t .  1i:~il t l~rcateilrtl  to r u i n  the crcdit of the plaiiitiifs ill I' I ' 
t111t1 S c v  york, n a s  coinpetelit and properly admitted for  the p l u r p o ~  
of s l ion i i~g  n1:tlic.c on tlie par t  of the defent lai~ts  i n  filing autl l ~ r o i e c u t i l ~ g  
tlicl l~et i t ioi i  i n  b a i ~ k r u p t c ~  against the  plai i~t i fh.  T h e  t r  ide l~ce  tcntli~r;: 
to i l l o ~ r  t h e  $tanding of the  plaintiffs as  busi~iess men a id iiicrclln~its ill 
W : ~ g r a i ~ ~  ill Siiiitlifield, TI as  conipetcnt and p r o p e ~ l y  a d ~ i ~ i t t e t l  fo r  tht. 
1 ) u r p o ~  of slion ing tlie damages n liic11 tlic' suffercd 1)y tlie wrongful 
:~cts  of the d c f r l i d a ~ ~ t s .  T h e  order  of the United States  I l is t r ic t  ('ourt, 
tlisniissii~g t h e  pctitiou, ant1 cliscliarging tht, rccrir er, us011 tlie filldi11g5 
of the special master  that  p1:ht i ffs  n c r e  s o l v e ~ ~ t ,  mid liad coiiiii~ittetl 
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IIO act  of bankruptcy, 1% hich were approred by the judge, J 1 o ~ \ e d  t h a t  
the  proceedings i n  in ro lun ta ry  bankruptcy h a d  termiliated before tlw 
comnlencernent of this action. I t s  retention by tlie court solely f o r  the 
~ u r p o s e  of hearing plaintiffs' motions fo r  allowances f o r  costs and  cs- 
penses, a n d  the  assessment of damages, did not show t h e  contrary.  T h e  
plaintiffs had  the right,  a t  their  election, to  h a r e  their  damages caused 
by t h e  n r o n g f u l  acts of t h e  defendants assessed i n  this  action, rather  
t h a n  i n  t h e  bankruptcy proceedilig. S l ~ u f e  li'. Sl~zite, supra .  T h e  de- 
fendants, who failed to comply with tlie order of the United States  
Distr ic t  Cour t  t h a t  they file a bond i n  said court i n  a sum adequate 
fo r  the  protection of t h e  plaintiffs, cannot complain tha t  plaiiitifls, 
instead of moving i n  said court fo r  a n  assessinent of their  daniages, 
brought th i s  action. 

T h e  court  instructed t h e  j u r y  wit11 respect to  want  of probable cause 
i n  accordance with the law u ~ r i f o r m l y  applied i n  t h e  courts of this 
S t a t e  and  elsenliere. There  n.as no e r ror  ill the charge of the court to 
the  jury. T h e  judgment is  affirmed. 

S o  error. 

13. H. STASCILI , ,  T H E  CHICIZARIAUGA T R U S T  COMPANY, TRUSTEE, ASD 

T H E  P R U D E S T I A L  L I F E  I N S U R A N C E  COhIPBNY O F  AJIERICA,  v. 
J. B. SORVILT,E,  T H E  P I K E T O P S  BilNIZING COMPANY, H E N R Y  C. 
B O U R S E ,  T K U ~ T E E  FOR P I K E T O P S  B A N I i I S G  COnIPAST,  AIRS. G. A. 
S T A S C I L L  A A D  0. D. I S G R A M ,  TRUSTEE FOR MRS.  G. A. STBNCILL.  

(Filed 2 Kovember, 1932.) 

1. Limitations of Actions B b-Statntc runs f rom time fraud or  mistak(' 
is  discovered or should have bcen discovered with due diligence. 

While subsection 9 of C. S., 4-11, originally applied only to actions for 
relief on the ground of fraud in cases solely cognizable by courts of equity, 
by statutory amendment and the decisions of our courts it  nmv applies to 
all  actions for relief on the ground of fraud or mistake, and bars all 
actions therefor within three years from the discovery of the fraud or 
mistake or from the time such fraud or mistake should hare been dis- 
covered in the exercise of due diligence. 

2. Same - Docketed judgment held sufficient notice t o  s ta r t  s ta tute  
running against action for  mistake relating t o  priorities of liens. 

The owner of lands made application to plaintiff for a loan to pay off 
the mortgages thereon, and the application was accepted under an agree- 
ment that the loan should be secured by a mortgage which should consti- 
tute a first lien on the lands. Before the execution and registration of the 
plaintiff's mortgage a judgment against the mortgagor was docketed. The 
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prior mortgages were paid out of the proceeds of the loail and canceled of 
record, and the plaintiff's mortgage was registered, the plaintiff having no 
actual knowledge of the docketing of the judgment, :ind thinking his 
~nortgage constituted a first lien on the lands in accordance with the 
agreement. Upon issuance of execution on the judgment the plaintiff rr- 
strained the execution sale and brought this action seven years after the 
cancellation of the prior mortgages to revive them and to have the plaiu- 
tiff' declared subrogated to the rights of the beneficiaries thereunder on the 
eround that they were canceled through the mistake of' the plaintiff in 
thinking his mortgage would constitute a prior lien on the lands: Held ,  
the docketed judgment was a lien on the land itself which an examination 
of' the recortls would hare disclosed and the plaintiff's ciause of action is 
barred hy the three-year statute of limitations. C. S., 441(9). 

, \ P P ~ ~ , A L  11y J .  B. S o n  ille f r o m  C r a l m ~ e r ,  J., at J a n u a r y  Term,  1932, 
of I'ITT. 

('oiltro\erey n i t h o u t  actioil upo11 ail agreed s tatement  of facts,  anloilg 
\I 111~11 a r e  t h e  fol lowii~g : 

011 IG J u n e ,  1922, B. 11. Stauci l l  made  a n r i t t e n  appl icat iou to tllc 
Cli ic~kal~iauga T r u s t  Coinpai~y,  of Raleigh, rigeilt of t h e  Prudent ia l  L i fe  
Iiisurnlice Conipany of Anlerica, f o r  a lonil of $5,000 foi. a t e r m  of tell 
y e a r .  'The lox11 n a s  appro\etl ,  and  on 11 July ,  1922, Stailcill  executctl 
ir note f o r  this  sum payable to the Prudent ia l  L i fe  Insurance  Compaliy 
of Arncrica, or i ts  order, oil or before ten years  f r o m  t h e  d a t e  thereof in  
al i i i i~al  i r~stal ln~ei i ts ,  antl a t  the same tirue i n  order  to :,ecure the  note 
a ~ i t l  interest esecuted to t h e  Chickarnauga 'Trust Company a s  trustee 
f o r  tllc Iilsuruilce Compauy a deed of t rust  011 200 acres cf l and  situated 
111 I'itt C'ou~ity, \\liicll \\;is duly registered i n  said c o u r ~ t y  on 20 J u l y ,  
1922. 

,It t h - ;  t ime there a p p a r e d  of record ill the  office of the register of 
t l ( ~ t i ~  of P i t t  C'ounty the fol loning t n o  tleetls of t rust  cox er ing t h e  same 
tract  of l a i ~ t l  : 

( a )  A deed of t rust  f ~ o i n  13. H. S t m c i l l  to  1Iem-y O. 13ourile, trustee 
fo r  P i ~ ~ e t o p s  D m k i i l g  C'ompai~y, dated 1 J a n u a r y ,  1922, :,ecuring a note 
111 the suin of $4,160.33, due 1 J a n u a r y ,  1923, t h e  said deed of t rust  hax - 
i i g  b w n  filcd for  rcc~ortl 1 3  February ,  1922, antl recorded i n  Book 8 - 1 4 ,  
page 613. 

( b )  AI tlectl of t rust  fro111 B. H. Stanci l l  to 0. I). Iugran i ,  trustee 
f o r  Mrs.  G. *I. Stancill .  dated 16 March ,  1922, filed f o r  record I S  
l h r c l i ,  1922, and recorded In Book I<-14, page 72, sccuring a note ill 
the  suiu of $3,300 due 1 J a n u a r y ,  1924. 

A l t  the  saille t ime  there appeared of record i n  the offiw of the  clerk 
of t l ~ c  Superior  Cour t  of P i t t  County i n  judgnient docket 25, page 
2 ' 3  t,b, .) n judgmeut i n  favor  of J. B. K o r l i l l e  and against B. H. Stanci l l  
:111t l  J .  11. Sorvi l lc ,  in  the sum of $2,546.46, nit11 illterest f rom 1 JIa rch ,  
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1922, said judgillent appearing to hare  been docketed oil 22 June.  1922, 
ancl being a transcript of judgment from Edgecombe County. 

13. H. Staiicill borroned the money from the Prudential Coinpany 
for the purpose of paying the lien held by the Pinetops Banking Coni- 
pany, a i d  the Prudential Company made the loan to Stancill upoil liis 
agreement to execute a deed of trust on the premises, expecting said cleed 
of trust to be a first lien thereon. 

From the proceeds of the loan made by the Prudential Coii~paliy to 
Stailcill the sum of $4,160.33 was paid o ~ e r  to Pinetops Uanking Corn- 
pauy on 20 July,  1922, vhereupon the note and deed of trust held by 
said Pinetops Banking Con~pany were duly marked paid and satisfied 
a i d  the instruments mere thereupon exhibited to the register of deeds 
:111cl the following entry made upon the record: "The ori@ial uf this 
instrument together with the notes secured thereby, having been e l -  
hibited to me inarked paid and satisfied by the mortgagee, I lierewith 
cancel the same of record by authority of chapter 150, L a w  of 1S91, 
being section 1046, subsection 2, Revisal of 1905. This 20 July ,  1022, 
5. G. Gaskins, register of deeds, by J. R. Malining, D. R." 

On the same date, to wit, 20 July,  1022, the deed of trust i'ioili 13. 11. 
Stancill to 0. I). Ingram, trustee for hlrs. G. A. Stancill, was exhibited 
to the rrgister of deeds of P i t t  County, whereupon similar calleellatioli 
of record was made. 

The Prudential Company, a t  the time of closing said loail, had no 
actual liiiowletlge of the Norville judgment other than the constructive 
notice given by the records thereof, and did iiot r e c e i ~ e  ally actual 
notice of said judgment until just a short time before the institution of 
this suit. 

B. II. Stancill has made certain payments on the indebtedness held 
by the Prudential Company, and there is now due on this iliclebtediiess 
a total balance of $4,260, as of 11 July,  1929. The Prudential Company 
has declared the entire indebtedness due and under proper accelerating 
provisions in the note and deed of trust, the power of sale therein is 
now operative. 

N o  sums whatever have been paid on the Norville judgnient since 
its rendition, and the full amount of principal, interest and cost thereon 
is now due. 

Summons in the cause of J. B. Norville v. B. H. Stancill and J. hf. 
Norville was issued 22 April,  1922, returnable before the clerk on 8 
May, 1922, and judgment in said cause was rendered by the clerk of the 
Superior Court of Edgecombe County by default final on 5 June.  1922, 
for the failure of the defendants to file any answer thereto. 
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011 20 July,  1922, the note due I'inetops Banking C'oiilpany was paid 
in full. The  summons iri this action n a s  issued 3 May, 1929, :iiitl cle- 
fendnlit duly pleaded C'. S., 441, as a bar to this action. 

The defelldant xorrille duly issued execution on his jutlgment agail~st  
S tmci l l  ill April, 1029, nhcreupon plaintifis instituted this suit alitl 
obtained a res t ra i i~ i~ig  ordcr on .i July,  1929, restrailii~ig sale uritlcr 
execution. 

Upon the facts agreed it was adjudged that  the K o r d l e  judgment 
could not be attacked collaterally for irregularities; that  lie Prudential 
Life Ilisurance Company of America is entitled to h a l e  the deed of 
trust to the Pilietops Banking Company revived aiid to bc subrogated 
to the estent of tlie amount applied thereon by the 1iisur:mce Compaiiy 
with interest from the date of payment, not to exceed the actual balance 
Stai~cil l  ones the Iiisuraiice Company; also that the la i l l  described ill 
the deed of trust  is impressed with a first lien in faror  of the I i ~ s u r a l ~ c c  
('oinpany in the a~iiouiit of $4,230 with interest from 11 July,  1929, alill 
that it be sold 1). conin~issioners appointed by the court. 

Ai)slrs, J .  Tlic ultimate purpose of the actio~i is to levive the t n o  
deeds of trust executed by B. 11. Stancill to Henry  C. Bourne and 0. I). 
I~igrarn  respectirely as trustees and to subrogate the plaintifl's to the 
riglit, of the beueficiarics who \+ere cred~tors  of the grmitor. The  plaiii- 
tiff.; sccli equitable relief 011 the ground of rnistalre--the mistake coli- 
sisting in tlie entry of payment and satisfaction on tlie registry of each 
clecd of trust wlien they had no actual knowltdge of the Vorrille jutlg- 
luclit. I n  their brief the plaintiffs assert that  the real mietake of nhicli 
tliey conlpl:~ili n as t l i ~  failure of the P ru t l~n t i a l  Compa~iy  to tllscorcr 
the S o n  ille jutlgnmit, wllicll had apparent priority over the deed of 
truqt that tlie Prucic~itial Compaliy had agreed to acccpt u l~de r  the 
iinprc~csio~l tlint it noultl be a first liexi up011 the land. 

It is 1 ) r o ~  idctl ill C'. S., 441(9), that suits for relitlf cn the ground 
of fraud or mistakn must be comnmiced within three yc.ars from the 
t i~iie the cause of action accrues, aud this section is p lead~c in  bar of the 
l)laiiitiff's recovery. The only questions debated in the l~r iefs  arc tllc 
bar of the statute and the alleged right of subrogation. If the action is 
1)arrcd tlie doctrine of subrogation nced not be considered. 

Tlie subsection just cited -as fornlerly confined to actions for relief 
on the ground of fraud in cases theretofore solely cogniz; ble by courts 
of equity; hut in 1879 the Legislature inserted tEir word "liiistake" 
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: ~ f t e r  tlic nort l  i 'fraud" and  i n  1989 struck out t h e  clause restricting 
rclief fo r  f r a u d  or mistake to cases cog~lizt~ble only i n  courts of equitable 
j u r i s d i c t i o ~ ~ .  Battle 's Rerisal ,  150;  Public  Laws, 1879, ch. 251; Public  
Lnns .  1SP9, cli. 269. Whi le  this  clause iemained i n  the s tatute  it  was 
regarded as  a l r g i s l a t i ~ e  declaration tha t  the effect of the  s tatute  could 
11ot be tlcfentcd ~u i less  the  f r a u d  or  mistake n a s  such tha t  the jurisdic- 
ti011 of a court of cqulty \ \ a s  alone coriipetellt to afford relief. ~ l o u n f  v. 
I 'nric t s ,  7s S. C., 128; Jaftra,?j  v. R e a r ,  103 S. C., 165. 13ut with the 
clnnse o~li i t tc( l  tlic statute makes all  ac t io i~s  subject to the  same rule  
I\ l i c t l i ( ~  or 11ot tlicy n e r c  formerly cognizable solely i n  courts of equity. 
l l l ~ i i a  -lltl/\ I .  Etzgii ic ( ' u . ,  116 S. C., TDS; Liftlc 2 .  B a d . ,  187 S. C.,  I.  

-\; tlic w c t i o l ~  is no\\ x r i t t c n  three years  is the period prescribed f o r  tlie 
( ~ o i ~ l i ~ i c ~ ~ ~ ~ i i i e ~ ~ t  of actions fo r  relicf on tlie ground of f r a u d  or  mistake;  
but the cnu*c of action slinll not be tlrcmcd to 1 1 a ~ c  accrued unt i l  the 
t l isco~ c . 1 ~  by tlic n g g r i e ~  cd p a r t y  of the facts  con i t i tn t i l~g  such f r a u d  
or nliotalic. 

V l i c ~ ~ i  docs tlir  s ta tute  of liiiiitations bcgin to r u i i ?  I n  the earlier 
~ : I W  i t  I\ as  snit1 tha t  the l imitat ion prescribed is not tlircc years  from 
tllc niiqtnlic, h i t  froiii i ts discowry.  S'fribbs 1 , .  -1Iofz, 113 S. C., 458; 
l ~ o t r ~ t c , ~  1 % .  , \ f o l t ~ ~ l ) ~ c ~ y ,  139 S. C., 3 ;  I ' n f t l o  1 .  Tz i t t l e ,  146 S. C., 484, 
493. -\ftc>r\\ artli: T\ I ICII the q u ~ s t i o n  of actual  or c o n s t r u c t i ~ ~  t l isco~ ery 
fr row thc Coui t  applicd the princlplc that  tlic means of knonledge is 
c q u i ~  alrnt  to k ~ l o n  lctlgc ant1 tha t  a par ty  I\ 110 has  tlie opportuui tg of 
li110\\illg t 1 1 ~  facts  e o ~ ~ s t i t u t i i l g  the  f r a u d  or  nlistakc canilot be s u p i ~ l c  
or i n a c t i ~  c :i11t1 for  this reason assert a n an t  of knonledge. Peacock  2 ' .  

Bat  tic\. 142 S. C.,  215. T h e  result, as  declared i n  :I number of sub- 
w q u ~ n t  C;IWS is th i s :  the  s tatute  runs  f rom tlie t ime  the f r a u d  or mistake 
is tliscol crctl o r  slioultl h a \  e beell discovered i n  tlie exercise of ordinary 
cnrc. 8 \ i~ l t i a / t -  P .  [I'cul, 1.56 S. C., 458; Jcl iemoiz  7.. Lunzber  Co . ,  165 
S. C'., 46; Etr7iniil; r .  L ~ n z u i r ,  17'0 N. C., 505; I n  re Jolrncon,  182 K. C., 
.i2. ;2S; I , u f h a r ~  1 % .  L u t h a i ~ ,  184 PI'. C.,  55, 65;  R. I1. z.. I I eg~coo t l ,  
19s S. C.. 309. 316. 'I'lic statement in  l ' c i y l o ~  c .  E d m ~ i ) ~ d s ,  176 K. C., 
32.7. 319,  tlint rlie s ta tute  begins to r u n  from the discowry of the  facts  
I\ a <  cl i t lc l~t ly illtentled to clistinguisli the  discowry,  actual  o r  construc- 
t ~ \  c. fro111 tlle brcacli of (.ontract as  the  timc nlieli tlic pcriod of l imita-  
tion begail to  operate. 

I t  lia> bee11 correctly licld tliat the  s i ~ n p l e  registration of a deed is not 
*nflic>irlit to g i ~ e  notice t h a t  a f r a u d  has  been committed. X o d l i n  c. 
X. I?., 145 S. C., 218, 227; T u t f l e  2 % .  Tz i t t l e ,  s u p a ;  Rhocles z.. T a n n e r ,  
107 S. C., 45% I t  is claimed tliat by  analogy a docketed judgmei~t  is  
]lot cufficient notice of mistake. Mistake or f raudulent  relxwmltatioiis 
iii ~ r o e u r i n g  the esecution of a deed do not uqually appear  upon tlie 
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facc of the instruinent or upoil the registry, and  neitlier ilie i i ~ > t r u i ~ i e l ~ t  
nor  t h e  registry generally i m p a r t s  o r  ncccssarily suggests notice of 
f raud .  I t  is otlierwise ul ien t h e  record itself constitutes mi encu~iibrnllc.e 
up011 property the  title to whicli is  ullJer investigation. 1 1 1  this cn.e tho 
docketed juclgnient was a lien on the land  and  n as itself a n  c ~ i c u i n b r ~ ~ i ~ r e  
iiliicli an  esani inat ion of the  record would h a l e  disclosed. , \ ' ( / i l d ~ ~ ~ ~ l o ~  

v. Cross, IT2  N. C., 242. 
Tl ie  s ta tu te  of liinitntions began its course \\hell the  illi.::~l,e coin- 

p la i i~ed  of s l~oult l  liai e been d i sco~ered .  There  is 110 c\ i d e ~ ~ c c  of f raudu-  
lent conceallilent as  i n  Dunn 1;. U ~ a n m n ,  1 2 6  S. C'., i G G ,  alicl ,\. 1 % .  Gtr~rt,  
201 N. C., 211. 

Tlie action ~ i a s  instituted on 3 N a y ,  1029, :md v e  a r e  of  opi~i ioi l  tli;lt 
upon the agreetl facts  i t  is  h r r e c l  by the s tatute  of l i i n i t a t i o n ~ .  

E r r o r .  

J. E. SIKGLETOK v. ATLANTIC COAST L I K E  RAI1,ROAI) COMPAST 

(Filed 2 November. 1032.) 

1. Carriers E 11: Contracts A c-Rule t h a t  rai l roi~d callnot l i n ~ i t  liability 
fo r  negligcncc applies t o  duties a s  common ciwrier. 

The rulc that a common carrier may not contract against liability for 
its neqli:.ence applies to tlansactions in the performance )f its duties to 
the gul~lic as  a common carrier and not to trnnsactions i n ~ o l ~ i n r  no 
l~nhlic duty or obligation. 

2. Same--Goods on  railroad p1atfol.111 were not for  sh ipn i r~ i t  by rail and  
railroad could contract against negligent injury therr tc .  

Where a railroad company issues a revoc:rble, nontran<jferable license 
permitting the licensee to assemble and handle baled cott3n on the com- 
pany's platform upon condition that the railroad uould n t ~ t  be liable for 
the negligent destruction of the cotton, and this agreement is set out in  a 
written contract which, by its terms, is applicable only to such cotton 
vhich had not been tendered or accepted by the carrier for shipment and 
for which no bill of lading had been issued, and the contract does not 
obligate the licensee to ultimately ship by rail, and it  appc:rs that a large 
part of the cotton was shipped by truck: Held, in executing the contract 
the licensee was not undertaking to deal ~ v i t h  the rai road compan) 
as  n common carrier, but he executed the contract for his o xi1 convenience 
in using a part of the platform, and the contract bars a1 action by the 
licensee to recover for the negligent destruction of the cot on. 

3. Contracts D d-In order  fo r  conduct t o  constitute al-mndonmt~nt i t  
must  be positive unequivocal a n d  inconsistent with contract. 

A valid writtcn contract may be abandoned by agreement, conduct, or 
by the substitution of a new and inconsistent contract, but in order for 
conduct to constitute an abandonment of a contract such conduct must be 
po~itive, unequivocal, and inconsistent with the tcrms of the instrument. 
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4. Evidence J a-Par01 evidence of intent of party is not admissible when 
rontra~y to the ~ C V I I I S  of the written instrument. 

Eritlence of the intent of one of the parties to a written contract is not 
;~tlmi\>iLle  g gain st t l l ~  other wlicn it is contrary to the intent expressed 
in the cwntract itself under a proper interl~retntion of the instrument. 

C ' r v r ~  .\CTIOS, before l l u ~ d ~ i l l ,  J., a t  &rch Terln, 1032, of ROBESON. 
r 1 l l l c  c v i t l c ~ ~ c c  t c ~ ~ t l c t l  to show tha t  tlie defendant i s  the owlter of a 

1) l : l t for i~ i n  t h e  toum of Red  Springs,  S o r t h  Carolina, and t h a t  t h e  
l i ln i~~t i f f  is a cottoll raiser antl cottoll buyer. Various people placed cot- 
toll O I L  e:~icl platform. ' (This  p l a t f o r n ~  was t h e  general weighing place 
for  Hobceou l)eol)le bri~lgirlg their  cotton i n  and  weighing it." T h e  
agent f o r  tlie clefendal~t s a i d :  "Other people p u t  cotton on this platforrli 
btwitlcs buj-crs. H e  did purchase n great  deal of cotton. Cotton was 
shipped f r o m  tha t  platforill. 1 do not recall X r .  Singletoll having 
slliliprtl nuy . . . tha t  \\.as the place they p u t  t h e  cottoll f o r  ship- 
~ l l n l t ,  autl the  railrontl took i t  f:oni tha t  platform. T l ~ e  railroad did 
ilot 1l:ive the scales tllerc uor  on-nctl tlic scw1e.s. T h e  public neigher  had 
rllc scnlc,.. T h e  rai l road permitted llim to have his  scales 011 the plat- 
forin. . . . -1 large quant i ty  of cottoil was moved f rom the platfornl 
: ~ t  tll:\t riluc by a truck. Cotto11 \vould lie placed 011 the, platfornl,  
wc ig l id .  wltl r~lsewlicre autl n l o ~ e d  by trucli. -1 large p a r t  of the cottoll 
lit tll:~t tilue Jvas placed 011 the platforlu autl weighed by the cotto11 
wciglic,r a ~ i t l  ~novctl 1)y t ruck antl not by train." 

0 1 1  1 7  Octobrr,  1024, the ~ilaintifl '  and the  tlefeiltl:~nt c.ntcre11 iuto a 
c>outr;~ct LIS follows : ' '111 coi~siderntion of this  revocable and ~ ~ o n t r a l l s -  
fcr ;~blc licc>l~.ie g ra l~ te t l  the u ~ l t l e r s i g ~ ~ e t l  to :~ssemble autl l la~itlle baled 
rotto11 011 tllc 11rct1liscs of *\t1:111tic Coxst Line 12ailroatl Conlpar~p,  a t  
Red Sl,riligs, S. C., in the S t a t e  of Sort11 Carolinn f rom date of t h e  
clsecutio~l of this i i r s t r u n l e ~ ~ t  un t i l  i ts  t ~ n ~ ~ c e l l a t i o ~ l ,  said cotton not ha\.- 
i ~ l g  11ce11 t o ~ ~ d e r e t l  or accepted f o r  sliipnlci~t and  bill of lading not hnrilig 
1,ec,1l issuet1 tlwrefor but ultimately f o r  n i o ~ - e m e l ~ t  via. said railroad, the 
ul~tlrrsigiicd licc~lsce rwognizilig t h e  great  danger  ant1 hazard to said 
cuttoli tluc to its b r i ~ l g  so situated, hereby agrees t o  intlemnify i ~ n d  save 
]l;lrl~llczs the  A\tli~ntica Coast Line Rnilroad C ~ O I I ~ ~ ) H I I ~  f rom a n y  and  al l  
liabilitj- f o r  loss o r  tlar~lagc to said co t to l~  while so placed 011 said ?ail- 
yoad con~pany ' s  l)rcluiucs, due to ally cause or causes whatsocrer,  whetller 
oc~casio~ieil 1,- t h e  ~ lc~gl igc~lcc  of anid railroad company, i ts  agent or em- 
ployccs~ or otlicrnGc, a11tl agailist ally slid all  clai~tlh, rleinall~ls, suits, 
jutlgnicllt nnd costs based thrreon." 

O n  S t ~ t u r d a y  aftcruoou, 13 February ,  1026, the p1:lintiff had  sixty 
hales of cotton upou said platform and a n  engine of the defendant ncgli- 
gcutl>- l)ur out fire, igiliting the cotton and destroying it, together v i t l l  
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certain hay. The value of the cotton destroyed by fire n.as $3.-1;ZLbti, 
and the dan~age  to the hay was $320.50. The plaintiff instituted all 
action to recover the .i alue of the cotton and tlie hay, autl the defent1:~nt 
relicd upon the contract as a bar to recol-ery of the x:llu.? of tlie cotton. 

The  f ollon ing issues Twre sub~nit ted to tlio jury : 
1. "Was the plaintiff's property damaged by the ne,;llgencc of tle- 

fendant as alleged?" 
2. "If so, what damage, if any, \ \as done to plaintiff'? cotton!" 
3. '(If so, n l ~ a t  damage, if any, was done to plaintiff's hay I" 
-1. "Was tlic p p e r - ~ \ r i t i i l g  referred to as the release set out ill tlefelicl- 

ant's further allsuer, csecuted by the plaintiff as alleged b- the cle- 
fendant ?" 

5. "If so, lins said coiltract been canceled or abai~cloned as alleged by 
the plaintiff !" 

The jury am\ \  ered the first issue "Yes," tlie second issue "$3,4ZP.~ti, 
n it11 interest to date," the third issue ('$320.30, n it11 in erest to date," 
the fourth issue "Yes," tlie fifth isiue '(No." 

Judgment n a s  entered in f a lo r  of plaintiff for the s11111 of ?!320..iO, 
from \rliicli judgment the plailitiff appealed. 

Varser, Lawrence, XcIniyre  d2 I i c n ~ y  for plainti#.  
Dickson -11 t L e n n  n i d  11. E .  b'tacy for dcfcixlai1t. 

Uwc,n~ ;* ,  J. The 1)riiuary question of Ian iuay be stated as follon z : 
W a s  tlie coi~tract  or lease xalitl a ~ i d  ellforcible as :I bar to recoxcry for 
tlie vnlnc of cotton ~icgligeiitly deztroyetl by fire? 

The plaintiff insists t1i:lt tlic contr:tct or leaw e i ~ t c r ~ d  into by the 
parties ill October, 1924, TI as co~itrnry to 1)ublic policy a i ~ d  T oiql, for 
the reason that  said contract permitted the tlcfcntlant to r e l i e ~ c  itself 
from the collsequeilce of its o w l  negligence. I t  is ~ w l l  81 ttled liere and 
elsexhere that  a coriln~oii carrier, while pe r fo rn i i~~g  it: tlutics to the 
public, cannot contract against its iiegligcnce. X u l e  Co c. I?. I?., 160 
3. C., 213, $6 S. E., 513;  Cooper v. R. B., 1 6 1  S. C., 400, 77 S. E., 339. 
The  defeiidaut insists that the rule of Ian. forbidding co~nnion c : ~ r r i e r ~  
to relieve themselves of liability for ncgligci~ce applies only to trmisac- 
tions in which the carrier is dischargi~~g. his duty to the public and not 
to t r ansac t io~~s  involrillg no public duty or ok)ligation. 1 his tlistinetion 
is pointed out and applied i11 Sloc rinzb 2' .  R. I:., 165 N. C.,  338, 81 S. E., 
333. I n  that  case the railroad cornparig lcasctl a part  of i s riglit of xr:ly 
for the erection m ~ d  ~nainter~aiice of a distillery. The distillery na .  de- 
stroyed by fire, resultiug from the negligcncc1 of drfendarit. The  Court 
said : "It  is well settlcd here mid elsenllere that a cornmo 1 carrier while 
performing its duties to the public cannot contract agninst its negli- 
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gence; but tlie public had no interest in the plant of the plaintiff or in 
the lease bet~veen him and tlie defendant, and the authorities seem to 
be uniform that  such contracts arc not agaiiist public policy and are 
enforcible." Hence recovery mas denied. The  Slocumb case has been 
cited and applied by the Circuit Court of Appeals in Southern Railuwy 
C'o. P. Sfearns Bros., 28 Fed. (2d),  560. I'ad;er, Circuit Judge, wrote: 
"It is well settled that a railroad company cannot contract against 
liability for i ts  negligence with respect to the performance of its duty 
as a coninion carrier. This rule has no application, l io~rerer ,  to con- 
tracts by which it leases portions of its right of way for uses not con- 
~ ~ e c t e d  with the discharge of its duty as sucli carrier. The public has no 
interest in sucli contracts, and a provision that tlie railroad is not to be 
held liable for negligence resulting in damage to property placed upon 
the leased prenlises is not void as being contrary to public policy. This 
is tlie holding not o ~ d y  of tlle Federal Courts, but also of the courts of 
Sor t l i  Carolina. by ~vlioqo public policy the validity of the contract is to 
be governed." See, also, Godfrey v. Power Co., 190 S.  C., 21, 12s 
S. E., 485. A case directly in point i s  German-American Ins. Co. v. 
8Sozlfherfz By. C'o., 58 S. E., 337. I n  that case cotton upon a platform 
of the railroad company was destroyed by fire. The  Supreme Court of 
South Carolina said:  "The authorities generally hold that  a contract 
hy a railroad corporation is not against public policy because it exempts 
from liability for fires, even negligently communicated by its agents or 
tlefcctirc instrumentalities to property placed by the owncr up011 rail- 
road premises, not as a patron dealing with the company as a co~llmon 
carrier, but by virtue of the special agreement." 

111 the case a t  bar the plaintiff did not place his cotton upon the plat- 
form as a patron of the defendant, for tlie reason that the contract or 
lease expressly states that  "said cotton not having been tendered or 
accepted for shipnient, and bill of lading not having been issued therefor 
but ultimately for moreme~it  via said railroad," etc. I t  is to be observed 
that the contract did not obligate the plaintiff to ('ultiniately" s l ~ i p  
the cotton by railroad, and there is abundant evidence in the case tliat 
substantial portions of cotton placed upon tlie platform nere  moved by 
truck and not tendered to the defendant for shipment. Consequently, 
thc Court is of the opinion that  the facts disclose that  the plaintiff ill 
making tlie contract, was not undertaking to deal with the railroad in 
its capacity as conlnion carrier, but rather for his own convenielice 
upon the basis of using a portion of thc right of way for tlie purpose 
of assenibling cotton. Hence the special agreement or lease agreenleiit 
constituted a bar to the right of recovery for negligmt destruction of 
the cotton. 
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Two secondary questions of law arc urged by the plaintiff. First ,  
that the contract n a s  abandoned, niltl second, tliat the tr ial  judge e s  
cludrd certain e~ idence  offered by the plaintiff tending to show that  tlie 
lrasc or special agreement was intentlcd by the parties to apply only to a 
ccrtaiii lot of cotton which the plaintift' had on the platfoim a t  tlie tinic 
the contract was executed. 

When a valid contract lias been duly esecutrd i t  is presumed to remain 
i n  force and effect until it is abandoned or relinquished. This Court lias 
tlcclaretl tliat "a written contract may bo abandoned or relinquished: 
(1 )  by agreement between the parties; (2)  by conduci, clearly indi- 
cating such purpose; (3)  by substitution of a new contract iiiconsistent 
with the existing contract." B i z l e y  u.  Rritton, 192 N. C., 199, 134 S. E., 
488. I t  is not coiitellded that  tlie first or third method of contractual 
abantlouinent was effectire in this case. Hence the second nietliotl or 
abaridonn~ent by conduct is thc only method arailable tcl the plaintiff. 
Upoil that aspect of the law, the Court has spoken in these words: "But 
it is clear that  the acts and conduct co~ist i tut i~ig such abandonment must 
be positive, unequivocal and inconsistent with the contract." Robinet v. 
U a n z b y ,  132 K. C., 353, 43 S. E., 907. See, also, l I a r p e r  v. Bat t l e ,  180 
K. C., 3 7 6 ,  104 S. E., 638. S o r  did the tr ial  judge err  in estxluding the 
testimony as to the understanding and intent of the plaintiff a t  tlie time 
the nr i t ten  contract was executed. The  controlling princi7)le of law ~ i a s  
tersely stated in W a l k e r  v. V e n f e r s ,  1-28 N. C., 388, 62 S. E., 310, as 
follo~r s : "A contemporaneous agreeilient shall not contradict tliat wliicli 
is  written. The  written word abides and is not to be set asitle upon tlle 
slippery memory of man." 

The plaintiff relies upon Herring c. R. R., 189 K. C., 1'85, Id7 S.  E., 
8. However, an exaniinatioii of the facts in that  case ii~dicates that 
tlie plaintiff was dealing wit11 tlie railroad company as z patrou or in 
its capacity as  a coninlon carrier. 

S o  error. 

JIIIS. PEARL C. BAIN Y. TRAVORA M A 4 N U F A C T U R I S G  COMPANY.  

Jhstc-r  and Servant F +Injury c a n s ~ l  by stray bullet firer1 by third per- 
son at spawow in public highway held not cornpensable. 

In an application for compensation under the provisions of the Work- 
men's Compensation Act, evjd(.nce tending to show that the employee a t  
the time of tlie injury n as attc~nding n switch light on the premises of the 
cm~loyer in tllc course of his dutieq, and was struck and injured by a 
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stray bullet from the gun of a third person who was shooting a t  sparrows 
across a public highway, is sufficient to sustain a finding by the Industrial 
Comnlission that the accident did not arise out of and in the course of the 
employment, and such finding is not reviewable by the courts. 

CIVIL ACTIOS, before X i d y e t t e ,  J., at  N a y  Term, 1932, of L ~ ~ a M ~ ~ ~ ~ .  
The eridence tended to show that  plaintiff's intestate, Grorer C. Bain, 

\ \as  employed by the defendant as a general utility man and required to 
perform tlie major portion of his duties on thc outside of the mill. 111 

the performance of his duties 2113 x a s  required to attend a switch lamp 
at a railroad siding upon the premises of tlie company. On 7 August, 
1930, about noon, nliile on his way to attend the switch light, he vaz  
accidentally injured by reason of boing struck by a bullet fired by one 
W. C. Thomas. The injured man died on or about 23 August, 1930. 
Thomas was not an employee of the defendant, but was a salesnian or 
clerk in a store located upon the premises of the defendant but leased 
by it to a third party. Thon~as  was shooting at an  English sparrow 
across the public l i igl~n ay and in the direction in nhich Bain was 1) alk- 
ing. Apparently the sparrow was in tlie highway and Bain uas  struck 
in the back by tlie bullet. There was eridence that for some time cm- 
ployees of the mill had been shooting sparrows on the premises of tlie 
mill, and that  Tliorilas had also been ellgaged in this practice with the 
knowledge of the mill officials. 

Claim was filed with the Industrial Comnlission, and the hear i i~g 
Commissioner denied an  award upon the ground "that the said acci- 
dental shooting did not arise out of the employment of Grover C. Bain 
by tlie Travora Xanufacturing Company." Upon appeal to the full 
Commission and after hearing additional evidence, an award was denied 
"upon the finding that death of the deceased was not tlie result of in-  
jury by accident which arose out of and in the course of the employ- 
ment ." 

Upon appeal to the Superior Court the ruling of the Industrial Com- 
mission was upheld and affirmed. From the judgment of the Superior 
Court the plaintiff appealed. 

Long  B Long and Long  & Ross  for p l a i n t i f .  
S a p p  & S a p p  for de fendan t .  

PER CURIAJI. There are three decided cases bearing upon the prin- 
ciples of law inrolved in the controversy, to wi t :  W h i t l e y  v. H i g h w a y  
Commiss ion ,  201 N .  C., 539; W e s t  v. Fer f i l i z e r  Co., 201 N .  C., 556, and 
Goodwin  v. Bright, 202 N. C., 481. I n  the W e s t  and Goodwin  cases 
there were elements of special hazard, or as the  Court said, circumstances 
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bringing the  employee "within the zone of special dange 3." In t h e  case 
xt har  the  ul t imate question is nlietlier the  shooting of a sparrow i n  a 
public highway constitutes a risk of the business. ,Ilthougli tlic fact,  
in  l t 'h i t ley  v. I l i g h w a y  Conz?nission, supra,  a r e  somenliat diffcrent f r o m  
tlie facts  i n  the  present case, notn itlistallding the  p r i n c i p l ~  of law therein 
announced deterrniiies the rnerit of this li t igation. T h e  I l ldustr ia l  Corn- 
ii~ission found the  facts  upon competent eridencc, and  ts findiiigs a r e  
coiirlusire. Ere i l  tliougli t h e  facts  sliould a11 be adlilitted, the  rul ing 
of the. Il'hlflcy case would esclutle liability. 

Affirmed. 

R. 4. HAAII1,TON v. SOUTEIERX I L i I L W A Y  C O J I P A S Y  A S D  SEBBOARr) 
AIR  L I N E  RAILWAY COMPANY. 

(Filed 9 Sovember, 1932.) 

Sulmwdeas B a: Torts B b-Joint tort-fcasor paying judgment is en- 
titled to contribution and superscdras bond of othrv tort-frasor is 
liable. 

The provisions of a statute in force a t  the time of m,lliing a contract 
enter into and become a part of the ngrcement as  if fully nrittcn thercin, 
and where a judgment lias been entered against two joint t o r t - f caso~s  
and supersedcas bonds n i th  sureties hare b t ~ n  executed to s t a ~  eaecntioli 
lwnding appeal, C.  S., 630, the prorisions of C'. S., 615, \..ill be construed 
as  incorporated in the superscdens bonds, and IT here the j ~ d g ~ u e n t  againit 
both tort- feasors has been affirmed on allpeal and one of them pays the 
u l ~ o l e  judgment and costs and demands that the juclgmei~t be transferred 
to a trustee for his benefit: H e l d ,  i t  is pro~tcr for tlie court, ulron nlotion 
duly made after notice to all llnrtics, to order that the tort-fensol. pajin:: 
tlie judgment be reimbursed in one-half tlie judgme~it : ~ n d  cacti out of 
the funds deposited n i th  tlie clerk hy the surety on the cupersedeas bond 
of the other tort- fcasor,  C. S., 630, and the provision in the bond of 
such other tort- feasor that i t  should be void ugon pnjnlcnt of the juds- 
inent by either of tlie parties nil1 not be given effect, and the order 
discl~arces the clerk from liability for tlie f~ inds  so deposited 

A \ r ~ ~ v . ~ ~ s  by dcfcntlrrnts Seaboaril I i n c  R a i l n a y  C'o~npany ant1 
Kationnl  S u r c t y  Compang,  f r o m  I lurr i s ,  J., a t  July  Tcrni ,  1032, of 
TYAKE. Llffirliietl. 

T h e  order appealed f rom b y  tlic Seaboard A i r  L ine  Rai lway  Coin- 
pany  nnd Nat iona l  Surc ty  Companp,  is  as  fol lons:  "This mat te r  came 
on to bc hcard  before the undersiglicd rcsident judge 3f the  S c ~ c n t l l  
Jud ic ia l  Distr ic t  of tlic Superior  Court  of X o r t h  Caro l i i~a .  a t  chambers 
a t  Raleigh, S o r t l i  Carolina, a t  e lewil- thir ty  o'clock a.m. on 27 August.  
1932. ~ n ~ r s w ~ ~ i t  to iiotirc of iiiotioii g i ren  to  all  partics in this  c a n w  and 
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HAMILTOS c. R. It. 

n a s  1lenl.tl 011 n ~ o t i o ~ i  of the Soutlieni R a i l v a y  C o ~ n p a ~ ~ y  and ,Joll~l 11. 
, h t l renc .  tru.tce for  tlic Soutl i r rn H a i l \ r ; ~ y  C'ompa~iy. , l f t c r  a r g u m r ~ ~ t  
of counscl. it : ~ p p c a r c ~ l  to the court that  the s cord i n  this cause tliwlosetl 
that  the  Sout l i c r~ i  Ra i lv  a y  C o r n p a ~ ~ y  has ljaid tlie total amount  due to 
plaintiff iii this cmisr, together with the total costs :~ccrucd aiitl has  de- 
~ n a ~ i d c t l  a s s i g ~ i i l ~ c l ~ t  of judginei~t  to tlic t r ~ ~ s t c c  fo r  tlic Sout l i e r l~  Rai l-  
\\ a y  Co~i ip :n~y ,  n~l t l  u p o i ~  such tlcni:~iltl jutlgnielit ill this causc TI as 
t r a ~ t ~ f e r r c t l  n~i t l  assigl~ecl by R .  ,I. Ha ln i l ro~l ,  plnilitiff, to J o h n  H. *Ill- 
( ~ ~ C I V Y .  truztce fo r  tlw So~it l ier l i  R a i l x a y  Coli ipa~iy i n  accortlniicc 1rit11 
the p r o v i s i o m o f  Co~isolidated Statutes .  6 1 s ;  ant1 tha t  the r ~ c o r d  d i ~ -  
claw tha t  tlic clerk of Superior  Court  of T a k e  County lias i n  his  liands 
and p o s s " ~ ~ " i o l ~  the sum of inore than  $20.000 tlepositecl nit11 h im by ill<, 
t l e fen t la~~t .  S a t i o ~ l a l  Sure ty  Company,  i n  lieu of n supersetlras bo~icl 011 

the former appeal,  and tha t  the  application of this fund  has  heell or- 
dered aiid directed to the satisfaction of the judgment i n  this cause. 
Son-. thrrrforc,  u p o ~ ~  n l o t i o ~ ~  of Messrs. S m i t h  & Joyncr ,  attorneys fo r  
J o h n  H. AIntlren.s, trustee fo r  tlie Southr rn  R : d w a y  C o m p a ~ ~ y ,  and 
: ~ t t o r n c ~ s  for  the Southern R a i l n a y  ('oliipai~y, it  is orclcred, ailjutlgctl 
a l ~ d  dccrcml: ( I )  Tliat  tlic clerk of the Superior  Court  of T a k e  Couilty 
be, aiitl 11c ib liereby k~uthorized and directed to l ) a , ~  to J o h ~ i  H. *Ill- 
tlren s. t r u s t w  f o r  the Southern Rai lway C 'omp:~i~>.  o ~ ~ t  of the  fulids of 
tlir S a t i o n a l  Sure ty  C o r n p ~ i l y  1 1 0 ~  i n  his 1ia11ds. :III a n ~ o ~ ~ i t  eqlial to 
olle-half of tlie pr incipal  judgment entered i n  this cause and G pcr  (wi t  
illtrie..t o ~ i  wit1 one-half of said jutlgmtwt f r o m  25 S o l  cn~bcr ,  1020,  
1111til the tl;lte of such p a y l l l c ~ ~ t  by the c l e ~ k .  ( 2 )  T l ~ a t  the clerk of the 
Superior  Court  of TITalre County be, a11d 11e is l icrely autliorizctl nntl 
directed to  pay  to Jehu 11. a \ l ~ d r e n s ,  trustee fo r  tlie Soutliern R a i l w q  
Company, out of the 111o11rXy of the S a t i o n a l  Sure ty  Company i ~ o w  in 
hi.: l in~~cls  a n  amount  of 111o1i~y equal to one-half of tlie c o u ~ t  costs which 
h a l e  accrued in this  causc of action and n h i c h  h a w  bee11 paid. ( 3 )  
Tliat the clerk of the Superior  Court  of Wake  C ' o u n t ~  he, :~iitl lie is 
lirrehy a u t h o r i ~ e d  and directed to pay to tlie S a t i o n a l  Sure ty  C o m p a ~ i y  
tlir biilnnce of said deposit made with hi111 by the  S a t i o n a l  Sure ty  Com- 
1x1~:- n f t r r  the application and payments  ns h e r r i n b ~ f o r e  directed ill this  
order. Signed a t  Raleigh, this  27 August,  1032. Mr. C. Har r i s ,  judge." 

To tlir foregoi~ig ortlrr the  Kat iona l  Sure ty  C'omp:~~i;r- and Seaboard 
. \ i r  I , i t~c Rai ln  a? ( 'oni l~any esccpted, aeqiglirtl crror  niitl appealed to the  
Supreme Court .  

Smith LC. J o y n e r  for J o h n  H .  dndrezcs ,  t ru s t ee  f o ~  S o z i t h e m  Raillcla?~ 
Conzpalzy nrzd S o u f h e r n  R a i l i c a y  C o m p a n y .  

X u r r a y  A l l e n  for  Seaboard A i r  L i n e  R a i l w a y  Covlpan?y. 
S. E ~ o ~ i ~ n  S h e p h e r d  for S a t i o n a l  Surct? j  C'onlpany. 
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C L ~ R K ~ O L ,  J. Tlie appeal  by the  Se:lboirrtl A \ ~ r  L I H P  R a i l n ' ~ ~  ( ' o n -  
paiiy ant1 N a t i o ~ i a l  Sure ty  Company n i l1  btl coii5itlcrctl aq one TIi('y 
in\ 011 e p r a c t ~ c d l y  tlie sanie qucst ior~s of I a n .  Tli(, tlefelitlaiit~ 1;1111o:1(1s 
\ \ ( , re  sucd as  joint f ( ~ r - f c u s o ~ a  ant1 judgmelit fo r  p h ~ i i t i f f ,  R. A\ 11:111111- 
toll, 7i  as  reco\ cretl agai~iqt  both 111 the S u l ) ~  i lor C'om t u f  \V,rl\c C'c~utit> , 
Xort l i  Carol ina,  and  tlicj hot11 appenlccl to this  C'ourt and  t l i ~ a  Court  
f o m d  no e r ror  ill the  jutlgiiient. f l a ~ ) l i l f o n  2 % .  1:. I?. ,  200 S. C'.. 34:). -1 
TI r i t  of c e r l r o ~  at i to tlic Snpr r ine  Cour t  of tlie United States  n nq clenictl 
011 1 0  Octo\wr, 1031. Tlie c ; l v  came llerc. a g a i ~ i ,  OIL al)pe:tl t:tkcii to t l i ~ ,  
C'ourt by tlw pl:lintiff, 11. A\. IIar l i i l to~l ,  ag:rinst the S c  rboartl A \ ~ r  I , i ~ i c h  

Rni ln a y  C o i ~ i p n i ~ >  a i d  the S a t i o i l a l  Sure ty  Coiiil)niij-, t rn tc ,  111). l:Z6 ant1 
1-10-1. T h e  facts, i n  p :~r t ,  011 t h a t  a l)peal :  " ( I )  Tlie Sc:tbo:~~tl - \ i r  L ~ i i e  
R:iiln:~y C ~ l i i p a i ~ y  011 ap1wa1 fro111 tlie S u p r i o r  Court  to  the Suprciiie 
C'ourt of S o r t l i  C'arolii~:~, g a l e  supt~rsetlc,rs I)o~ltl ~ i 1 1 i  tlic S:rtional 
Snrc ty  Company,  as  s u ~ e t ~  ill tlic sum of $36,000. 'l'111. p ro~ib io i i  i~ a s  
fo l lons :  '-1 ox , ,  t f  t h e  sactl t l ( f e n d a r ~ f s ,  o r  e l f l l c ,  u f  flrc nt ,  dial1 l)ay to  
the sdid plaintiff the nriiouilt clircctecl to bc p i t 1  1 ) ~  *aitl juc!gl~iciit, or 
tlic par t  of sue11 niiiou~it a, to ~111icli tlic~ jutlgilrc~it ~11;111 G P  afEr~~lc.tl, 
~f ~t be af i rnled ouly ill l ~ a r t ,  inid all  d a ~ n a g c s  nut1 taoi;. ~ i l i ~ c l ,  h l l  be 
avarcletl nga111,it the knit1 apl)ellants u l ~ o n  said a p p c : ~ l ,  1 7 l / c  o l ~ l i ~ p ~ r o ~ ~  
t o  bc  111111 at1d i 01d; otlleruise to be and  r e n ~ a i l ~  ill ful l  "orw ,111d c ~ f f ~ t . '  
( 2 )  T h e  S o u t l ~ c n i  R n i l n a y  C"01111):~iiy oil ;~ppe:il  to tli(1 Supreiiic C'o1u.i 
of S o r t l i  Carolina, g a l e  sul)crsctlcas b o ~ ~ t l  n 1t11 the  L - ~ ~ I I  ecl State.. Fi t l t l -  
~ t y  and  G u i t r a ~ i t y  Conlp:u~j ,  as  s u r ~ t y  i n  the >UIII  of .Y;36,000. Tlie pro- 
\ ision i s  as  follon s : ' S o n ,  if thc said Soutlltirn Nailn a:, Coiiipany >linll 
pay  tlie ariiou~it i t  is directed to pay  by tlie *aid judgltlcnt, if affirmed 
or appeal  dismissed, or tha t  l ~ a r t  of the qald judgni r~ i t  that  m a y  be 
affirnirtl, a ~ i d  al l  daniagc 5, n l i ~ c l i  limy he an artlcd a g a i ~ i s t  the appellant 
upoil said appeal,  then tliis obl~gat ioi i  to be ~ o i t l ;  othcrnisc to r e r n ; ~ i i ~  
and l)e n i  ful l  force ant1 ~ i r t u e  i n  law.' . . . Aftcr  jutlgmcnt n-nq 

rc~iderecl against tlie Seahoartl -1ir L ine  R a i l ~ v x j  Company,  011 appeal  
1)y i t  to the  Suprmne  ( 'onrt  of N o r t h  Carolliia, ancl before decision n a. 
rtiiiderecl, i t  became i i i so l~  eiit and  recelrcrs n ere appoii tetl fo r  ~t on 2 3  
December, 1930, i n  the V i ~ i t e d  Statcs  I l is t r ic t  Court  fo r  tlie Eaqtcrn 
District of Virginia." ( I t a l i cs  ours.) M a m ~ l t o n  2.. R. R., an te ,  a t  1). 137. 

I n  t h a t  case tliis Court  relerscd t h e  judgment of tlie 2ourt below, am1 
said, i n  p o r t :  "Tlie questions i m  olred i n  this appea a r e  (1) -1s to 
1111ether o r  not tlie Soutliern Rai lway  Corripany n as entitled to  a n  order  
s taying execution againi t  i t .  ( 2 )  A s  to  nhet l ier  or not tlie Unitetl 
States  Fidel i ty  a d  G u a r a n t y  Company,  surety upon  tlie supersedeas 
h o l d  of said Southern R a i l n a y  Company,  was elititled to  a n  order stay- 
ing issuance of esecutioii against it .  ( 3 )  .Is t o  l ~ h e t h e r  o r  n o t  i h c  
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-1-ational S u r e l y  C'ornpuny, surety  u p o n  the supersedeas bond of Sea- 
bead A i r  L lne  R a i l u u y  Coinpany,  was en f~ t lec l  to a stay of esetui ion 
agalnst it. -412 the  yucstions mus t  be answered in  flte negafil-e.  . . . 
Tlie judgment signed by Small, J., in conformity with the opiuioii of 
the Supreme Court n a s  against the Southe1.n and Seaboard A i r  L ine  
Rai lwny  Companies ,  and their  sureties. ,111 are bound to plaintiff and 
the joint defendant.,, fort-feasors, must contribute. C'. S., 618, proridcs 
that nhen payment is made by one of beTera1 joint toixt - feaso~a,  then 
transfer is to be made to a trustee for payor, etc, We can see no reasoll 
for holding u p  the collection of plaintif l"~ judgment while the tlefeutl- 
ants, joint fort-feasors, l i t igate between tilemselces. B y  paying f h c  
whole judgment ,  f h e  S o u f h e r n  R a i l w a y  C'oiilpany, under C. S., G l S ,  
can lose n o  r ~ g h t  l f  has  against the S e a b o n d  A i r  L lne  Rai lway  C'om- 
pany, or i t s  surety ,  t h e  S a t i o n a l  S u r e t y  Company .  The surety, the 
xatioi~al  Surety Company, is a party to the judgment aud bound 
thereby and cannot nolr raise the queslion of i t s  l iability to the defend- 
ant Southern Railwag- Company, when it pays said j u c l g ~ u e ~ ~ t  in full 
a i d  requires the transfer of said judgrile~it of plaintiff to a trustee by 
T-irtue of the prorision of C. S., 618. The judgment belon is re\crsed." 
(Italics ours.) 

Tlie Sat ional  Surety C'onipariy c o n t e ~ ~ d s  that  the pro1 ision of its 
bond is as follows: " S o t c  ~f said defendants,  or e l t l ~ e r  of t h e m ,  shall pa) 
to tlie said plaiiitiff the amount directed to be paid by said judg~iient, or 
the part of such amount as to which the judgment shall be afirmetl, 
. . . th i s  o b l l g a t ~ o n  to  be null a d  ~'oitl." That  on accoulit of the 
vordiilg of its bond, making it eonditio~letl upon tlie pnynieiit by the 
Seaboard Air Line Railway Conipmy, or tlie Souther11 Railway Coni- 
p u y ,  that  the Sat ional  Surety Company b o ~ d  is null ant1 \-oitl, as tlic 
Soutlierii Railway Company has paid tlle judgrncnt. W c  callnot so 

hold. The position is untenable in lau or inornls. The  Surety C'o~upal~y 
overlooks the opinion of this Court before recited and the well settled 
lrinciple of law applicable in this and other jurisdictions, nliich is a:: 
folloxs: " I t  is also settled that  the laws which subsist a t  the tirue a ~ i d  
place of the making of a contract, and where it is to be pwfor~ilcd, cntcr 
ilito and form a part  of a contract, as if they n w e  c~sprcesly wferretl 
to or incorporated in its terms. This principle embraces those ~ h i c l i  
:~ffect its validity, construction, discharge, and enforcement." V o n  
I io , f?nan v. C i t y  of Quincy,  4 Wall., 5 3 5 ;  B a f e m a n  v. Sterret t ,  201 
S. C., a t  p. 62. Farmers LC' Xerchants  Baizk v. Federal Reserve B a d i ,  
262 U. S., at  11. 660; Electric C'o. v. Deposit Co., 191  IT. C.,  at p. 638; 
S u p p l y  Co. 7%. P17imhing CO., 195 S. C., at 11, 635. 
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When tlic Kational Surety Company signed the supersedeas bond for 
tlie Seaboard Air  Line Railway Company, the following statute ei~tcrctl 
into and formed a part of it, and n a s  incorporated in its tcr111.: ('. S.. 
613, in part : "I11 all cases in the courts of this State w1 crcin jiitlg~nc~rt 
has becn or may hereafter be, rentlcred against t n o  or more per-011s or 
 corporation^, ?! 110 arc  jo irz f /y  mid severally liable for its pa-jmr~~lt citlrc.1' 
as joint to,-t-01)ligors or  joiilf torf-fcuscils ,  tlie same l ia~,  not been pait1 
by all the jn(lgn1~11t debtors by cncli p a y i ~ g  his pro ~ortioiintc, l ~ r t  
tllcrcof; ~f  o ~ i c  of f k c  juclgitienf rleblors shall  pa!/ f l ~ e  j u ( ( ' g u ~ ~  / i f  o . i ( J ~ t o r .  
citller bcfore or after csecutioi~ lias bccn isslietl, tlie amonnt due o ~ i  wit1 
judg~i~eirt ,  a11d Aa l l  at thc t i i l~e of p a y i ~ ~ g  the same, r l e r ~ l n ~ ~ t l  f l i n f  a t 1 1 t 1  

/ u c l q m c r ~ f  be f ~ c ( i ~ s f e i w t l  f o  (1 t i  l ~ s i e e  for hi\ beilrjzf ,  it  sli:~ll he the duty 
of the judgnicnt creditor or his attorney t o  transfer nitliont recourse 
5lrrlr ju(Tgmctlf f o  a f m ( f ~ c  for  f h e  bcnc f i f  of f h c  jutlgnzenf d e b f o r  pn!jzii,y 
flre s u i ~ e ;  ant1 a transfcr of such judgn ie~~ t  :I$ liercill C O I  t r i np la t~d  dt(rl1 
lrcc~e i h ~  ~ f c c t  of p , c s c r ~  illy i h c  ! i c n  of / l ie j u t l g n z e ~ ~ t  ant1 o t  X~rpi i ,c /  
i l ~ c  same  i n  full  force ac aqniilrt  a n y  j r c r l g v u ~ ~ ~ l  d ~ b / o r  11~~10 I I I I C ~  rzof p n ~ l  
kcu p io lmr f io i ln i c  p a , t  f hc i co f  i o  t h e  e . ~ t c x (  of 111c l i a l ) l l t f y  tlil itliiiitlc 
111 l c r ~  aiitl rrl c p c t y , "  etr.  (Ttalics ours.) Pccbles  1 % .  ( ; a y ,  113 S. ('., 
: ~ t  11. 41 ;  & ' O ~ ! ~ ? P  I .  - 1 l t h a i z ,  168 N. C., at 17. 5-22; I)(c,>re r .  h'1)711i1,1~, 
1SO N. C., at 11. 382. 

I n  the Uan~e l to r z  appea l ,  sirpi*cl, tlic Court said:  "Q p a ~ i n ~  tlir nliolt, 
judgiiicnt, the Soutliern Hailnlty @orripany, ~n idc r  P. P., 611, tS:t1i loyc 
I I O  riglit it  lias against tlie Scahoartl ,\ir T,III(~ R a i l n : ~  1 ' o u l p a ~ ~ y  or it* 
s u r ~ t y ,  t h r  S i ~ t i o ~ ~ a l  Surcty C o ~ ~ l l ) a ~ i y . "  

1 1 1  accortlalice nit l i  the tlcri4o1i ill the abme caw, l ' rcu~iwtl  O I I  t l ~ e  
st:lt~ltc, t l e ~  ~Sou f i ' i c t x  Ilazllrccy C o m p a n y  pait1 fh(1 u h o l i ~  /u t lg ,ncr~ f  
aqtrerr\f l f  aird f l ic ,~eu l ioa t t !  A r r  l ~ n c  I ? a i l ~ i ~ r y  C'onzpr)ry,  j o in f  i o i i -  
fca,\ota, ant1 did :IS tlii* ('ourt said it hat1 a riglit to do under tlicz 
statute a11d transferrrcl a11t1 assigned the jutlgnlent to Jo111i 11. Alndrevs.  
t ru i tw,  for Soutl ler~i  Railn ay Con-~pany. Further John 11. -2l1drcn q, 
truytcc for payor, Southcmr Rai lnay Conipaiiy, and tlic Sonthcrn Rail- 
way Company contcl~tls: " I t  is a matter of record ill t h i ~  Suprcmir 
Court that upon the fornirr appeal tlie Southern Ra i lnay  filed a peti- 
tion alleging that tlie S a t i o ~ i a l  Suwty  Cornpany lieltl sllecific collntc~.nl 
froin tlie Seahoarcl adcquate to protect the Satiol ial  Surety Comp:lriy. 
This a l l ~ g a t i o ~ i  x a s  not dcnicd by any pleading or :ffidal-it hy tho 
Scaboarcl ,\ir Line or by the S a t i o r ~ a l  Surety Conipany. I t  lias not 
yclt been denied hy c o ~ i ~ i s t l  for tlie Seaboard l l i r  Line or for tllc Sat ional  
Surety Con~pauy. It nlust stand as an admitted fact." 

Tliero can be 110 question as to the liability of the Seaboard Air  Linrs 
Railway Company, nor as to the National Surety Com~mny;  tlie latter 
has in its possession the collateral to pay this w r y  li: bility, and tlie 
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t ~ o  lion- combine in an attempt to defeat its just obligation. The 
Sat ional  Surety Company, on its former appeal ( a n t e ,  1-10), ill lieu 
of the bond made a cash deposit of $20,000 with the clerk of the Su- 
perior Court of TTake County, Nor th  Carolina. " I t  is ordered that 
execution upon said judgment against Kational Surety Company be a d  
the same is liereby stayed pending said appeal upon said Sat ional  
Surety Conipany depositing ~ ~ i t l i  the clerk of tlie Superior Court of 
W a k ~  County the sum of $20,000 in lieu of supersedeas b o l d "  

The order, on this aspect, in the court below, which is now appealed 
from, is as follows: "That the clerk of the Superior Court of Wake 
County be, and he is hereby authorized and directed to pay to John H. 
A h d r e n  s, trustee for the Soutlicrn Railn-ay Compaiiy, out of the money 
of tlic Satioiinl Surety Company now in his liaiids an  amount of fuuds 
q u a 1  to O~IC-half  of the p r i ~ ~ c i p a l  judgment entered in this cause and 
F C C  interest on said one-half of said judgment from 25 hToremhcr, 1929, 
u i~ t i l  tlie date of such payment by the clerk." 

111 Soutlicrland, Damages, Vol. 2 (4th ed.), under "Appeal am1 Super- 
sedeas Bonds," it is written, part  sec. 531, 1). 1765: " I n  o f l ~ c ~ .  ~ c o r d s .  
t hc  s u r e t y  under fn lces  i o  p a y  t h e  j udgmen t  if t h e  condition of t he  bond 
I T  i w f  fuliillerl. T h a t  obligation a t taches  b y  r i r f u e  of f h e  a f l ~ w a n c e  o f  
ilre j udgmen t .  T h e  judgmen t  credi tor  i s  no t  bound  t o  proceed agains t  
t h e  j udgmen t  debtor ,  and  the  sure t ies  h a r e  n o  r i g h t  t o  1 ~ a r e  proceedings 
clgainst f l ~ e t n  s tayed u n t i l  a t tached lands  of t h e i r  pr incipal  are  sold. 
1'11e obligee ma!/ elect Z C I L Z ' C ~  of t h e  sure t ies  h e  wi l l  proceed agains t  or  
u lraf ac,c u r l f y  h e  will resor t  t o  for t h e  s a f i s f a c f i o n  of h i s  j udgmen t .  
. . . 0 1 1  the receipt of tlie mandate affirming the judgment, witli 
i~~ te reh t  from its (late and costs, on entering a summary judgiiient 
agaiiist the sureties it should be for the  amount of the original judg- 
illelit, vi t l i  intcrest and costs; the interest should not be computcd to 
(lute and judgment entered for the full amount." (Italics ours.) 

C. S.. 630, is as follows: "Writ of cer t iorar i ,  recordari, and super- 
vdeas are authorized as heretofore in use. The writ of cer t iorar i  and 
~ccordar i ,  nhcn used as substitutes for an appeal, may issue when or- 
tlcwd upon tlie applicant filing a written undertaking for the costs only; 
but the supcrsedeas, to suspend execution, sllall not issue until an under- 
taking is filed 01. a deposi t  m a d e  t o  s e c u w  the  judgmpn t  sought  t o  be 
I acntctl, n s  in case of appea l  where  euecut ion  is  stayed." 

C. S., 650, in part, is  as folloas:  "Wheneyer i t  is necessary for a 
party to "1 action or proceeding to give a bond or an undertaking witli 
surety or sureties, h e  m a y ,  in l i eu  t h e r e o f ,  deposi t  w i f h  t h e  o f i ce r  i n t o  
court  i noney  f o  f h e  a m o u n t  of t h e  bond or  u n d e r t a k i n g  t o  be given." 

I n  Ppecil- 2.. J o h n s o n  (111 Ninn. ,  74), 126 K. F., at  11. 402, the fol- 
lowing is written: "In cases where money is deposited with the court to 
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~ b i t l e  tlie el ent  of ail :iction, the successful p a r t y  m a y  o l ~ t a i ~ l  the same 
11) applying to tlie court  f o r  :III ortlcr to thc  clerk d i r e c t i ~  g i ts  payment. 
13 Cyc., 1038, a n d  cases cited. T l ~ e  appl icat ion being mcitle upoii notice, 
the r ights  of a l l  par t ies  will be protected, and  tlie clerk, custodian of t h e  
money, relieved f r o m  responsibility. S u c h  should be tht. procedure in  
rases like t h a t  a t  bar ,  v l i e re  money ill lieu of all : ~ p p c a l  bond 19 tle- 
1)osited \tit11 the clerk." 

T h e  appellant,  Sa t io i la l  Sure ty  C o m p a i ~ y ,  c i t ing ilunierous authori-  
tics, says :  "The coiltract as  n r i t t en ,  a i d  not otliernisr,  fixed t h e  right.; 
: I I I ~  detcrilliiies the  liability of the surety." 

, 7  l h i r  is  ortliilarily true, but tlie position :~bsolutely ignores the n e l l  
w t t l d  rule  tha t  the s tatute  (C. S., 618) e ~ l t e r s  into and l~econics a p a r t  
of thc cu t~ t rac t ,  so the conte~l t ion of appc l la~ l t  Sure ty  C o n i p a n ~  t1i:lt 
under the tc,rins of i ts  coutract the S u r e t y  C ' o i ~ i p n y  boiitl is secoi~d:rrily 
llablc aiicl u p 1 1  paynicnt by tllc Southern I<ailn:iy ( ' o n i p a ~ i ~  the Imi111 
is dischnrgctl. c'annot be snstaliletl, as  tlie l ~ a y i r i e ~ ~ t  n a L  u ~ i d c r  ('. S., 
618. W e  scc no i ~ ~ i p a i r r i i e n t  of coiltract. T h e  juclgrnent u as transferretl  
undcbr the st:rtutc (C'. S., 61s) a n d  i n  x r o r t l a ~ ~ c ~ e  wi th  the former 
op in io i~  of this  Court .  T h e  coutelition t h a t  the S a t i o i l a  S u r c t y  Com- 
1 ~ 1 1 ~  is not 1i:lble fo r  tlie paymcilt of i ts  proportioiiate pal-t tlwreof, linlf 
of this juclgnle~it, and  Judgc I I a r r i s  hat1 110 jurisdiction, is ni t l lout  
i i ~ ~ i t .  T l i ~  fund  n a s  in  t z ~ s f o t l l a  lrgcs. a n d  t l i ~  court had the  r ight  and 
poner .  :ind it  n as i ts  du ty  to illakc tlw o r t l ~ r .  F o r  the rensolts gi\  PI] ,  

t l i ~  jutignieiit of the court belov is 
Alffir~nrtl .  

(Filed 9 Noveniber, 1932.) 

1. Jud-gnents li c-In attacking judgment for fraud the facts and cir- 
cumstances constituting fraud must be alleged. 
9 judgment may be attaclml in a n  iriclelrcndent nctio~i for frnutl. but 

the facts constituting such fraud must be sufliciently alleged to i~nablc 
the court to pass upon the question, and a mere allegation that the plain- 
tiff was deprived by the former judgment of a large sum to wliicli he was 
c~rititled a s  damages is insufficient, there being no a1le:;ation of fraud 
011 the part of counsel or the defendant, but in this case, for the purpose 
of deciding tlie case on its merits, the action is treated as  a motion in 
the original cause attacking the judgment for irregularit:. 
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2. Sudgments E a-Consent judgment is binding on minor whew it recites 
investigation by court and finding that it was just. 

I t  is necessary for tlie court to approve and pass on a judgment by 
consent in a tort action in which a minor is plaintiff in order for tlie 
judgment to be bindiilg on the minor, but where the judgment recites 
1111 investigation by the court and a finding that the compromise reached 
by the parties was just and reasonable such finding is conclusive in the 
absence of fraud, and the judgment is regular and binding until set 
aside in an action upon a proper showing of fraud. 

3. Judgments L a-Consent judgment in this case held bar to subsequent 
action. 

Where in a suit brought by a minor by his nest  friend for a negligent 
personal injury the parties reach a compromise and the court enters a 
consent judgment for the amount of the compromise and recites in the 
judgment that the court had investigated the facts and that  the settlement 
XIS just and reasonable: Held, the consent judgment is binding on the 
nlinor and constitutes a bar to a later suit against the same person on the 
same cause of action upon allegations that the amount of the judgment 
was inadequate. 

4. Infants G a-Where nest friend appears in fact for infant and the 
court so treats him it is sufficient for jurisdictional purposes. 

Where in a suit to recover for negligent injuries to a minor it  appears 
that in fact a nest friend appeared for the minor and was so treated 
by the court, it is sufficient for the court to acquire jurisdiction, and the 
fact that the record does not recite the appointment of such person a s  
the nest friend of the minor will not render the judgment invalid. 

-IPI>EAL by defei~ilaiit  f rom I iarding,  J . ,  a t  J u n e  Term,  1932, of 
FORSPTH. R e ~ e r s e d .  

T h i s  is a n  nctioli to  recoyer damages for  personal i n j u r y  alleged to 
have been caused by the  negligence of t h e  defendant i n  1918. T h e  cause 
of i11jul-y is  stated ill tlle third paragraph  of the  complaint :  "Tha t  on 
7 I>ecember, 1918, while the  plaiiitiff, S a t h a n i e l  Oates, a t  that  t ime a 
cliild 4 years  of age, was in the  act of crossing Linden Street  f r o m  the  
east to  the west side, a t  or near  the intersection of Linden and  T h i r d  
streets i n  Winstoil-Salenl, a large truck, owned a n d  operated by the  
tlefentlant and  drawn by a team of horses turned into Linden Street  
f rom T h i r d  Street,  proceeding i n  a northwardly direction along Linden 
Street ,  a i d  tha t  due to tlie negligence of t h e  defendant, par t icular ly i ts  
fa i lu re  to  keep a proper  lookout f o r  Nathan ie l  Oatcs and  other pedes- 
t r ians crossing t h e  street, and  due t o  t h e  recklessness, carelessness, and 
negligence of t h e  d r i r e r  i n  whipping-up the  horses and  i n  fai l ing to  
h o e  tlie horses under  proper  control, the horses and  the  t ruck suddenly 
nud ~vi t l iout  warning r a n  over the  body of the  plaintiff, causing h i m  
to suffer excruciating pa in  and  mental  anguish and  causing serious and  
permanent injur ies  to the said S a t h a n i e l  Oates  as  mill be hereinafter 
more part icular ly set out." 
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Followiilg th i s  paragraph  is  n detailed s tateinei~t  of t l ~ c  i ~ l j l i r ~  and 
tho prayer  f o r  relief. 

T h e  defenda i~ t  pleaded ill ba r  tlie follon iiig judgineilt 1witlercd i n  tllc 
Forsytli  County Cour t  a t  tlie Apr i l  Term,  1919. ill all a(-tioii entitle11 
"S:~tliaiiicl 0:rtcx by hi.; next f r ie l~t l ,  Williaiil Oatcq T .  T l ~ c  Tesac 
( ' o i ~ l p a i ~ y ,  Tnc~orporated" : "This  cause coming 011 to be learcl a i d  being 
l~clard bcforc his  Honor ,  H .  R .  Starbuck,  jntlge presidiilg a t  tlle l p r i l  
Tcrin. 1910, of t l ~ e  Forsytli  County Court ,  and i t  appearing to the court 
tliat t h e  cahe has  becti compromised by the plai i~t i f f  an(  t h e  defenclailt 
and tha t  the tlcfcl~tlaiit 11ns agreed to pay  the plaintiff tlw sun1 of $150, 
:111tl aft1.r i l l~c+tigatioli  by t h e  c20urt this settlement l i a ~  ing bee11 fou~i t l  
t o  he just niid reneoiiable: 

"Lt i5 tllrrcforc ordcred and  at i judgrd:  T h a t  the plai Itiff r e c o ~ e r  of 
the  ticf'cilc\:~i~t tlic sum of one lluildred and fif ty ($150) dollfir.; ant1 the 
( w t s  of tlici actioir to be t:~sctl 1,- the  clerk. 

11. R. STARDL C K ,  c J ~ ~ ( l ~ / ~ ~  P I  e \ / d / ~ z q .  
(yolliclltctl to : 

S. J .  I k i r l ~ t ~ t ,  nttorlicy for  plaintiff. 
l l i ln ly ,  Hmtlrcw & TIToinhlc, a t tome).  fo r  tlcfe~itl:~iit." 

-IT).INs, J .  Ill the  county court,  a t  Apr i l  Tcriii, 1910, the p la i~~t i f i ' ,  
~ l l o  appeared i n  tlw c a m e  by his  fa ther  as  liest f r i r l ~ t l ,  recolcretl a 
jndgnlc~l t  fo r  tlic i n j u r y  comp1:tined of i n  the p r c w l t  ac t io l~ ,  nnd oil 1 0  
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May his attorney signed and filed a receipt for $l;6.70 in full payment 
of the prillcipal and costs. B y  liis niotlier as nest friend he brought 
the pending suit on 6 July,  1931, and now prays judgment for additional 
damages alleged to ha\-e resulted from his injury.  The defendant an- 
swered, pleading i ~ i  bar the judgment of the county court, and the plnin- 
tiff filed a reply in which lie challenged tlie ral idi ty of the forrner 
judgment. 111 his reply he alleged that  tliis judgment is void a d  not 
binding in ally way, but in his brief he seems to treat it as voidable. 

Of course a party may attack a judgiilent for fraud by an intlependent 
action, but he must set forth facts aud circumstances by wliicll the court 
may finally determine nliether fraud is sufficiently alleged; and in tliis 
respect the plaintiff's pleading, v e  think, is defective. H e  fraukly dis- 
avows R I I ~  fraudulent conduct on the part of counsel who participated 
in the former proceeding and none is charged against the defendant. 
The  only color of fraud is the allegation that if the judgment binds tlle 
plaintiff he will be d e p r i ~ e d  of his rights and damages to the extent of 
YS5,000. I t  is insisted, llo~vever, tliat the action should be treated as a 
motion in the cause and tliat the judgment should be set aside for 
irregularity. We prefer to rest our decision upon tlie merits of tlic con- 
troversy and not up011 a technicality in procedure. 

The plaintiff makes his contention upon the settled principle that  
vhere issues are joined in an action between an infant and an a d ~ e r s e  
party and no cvidelice is introduced at the hearing, it merely appearing 
that an agreenlent is made by tlie parties that judgment be entered by 
consent, the judgment will not be binding upon the infant. To support 
this position the plaintiff cites several cases to which brief reference 
may be made. The proposition just stated is clearly set out in E'errell v. 
R~oudzcwy,  126 5. C., 258; but the Coul:t was careful to guard against 
inisunderstalidirig by saying, "We are not intimating by making this 
order to remand the case, that a next friend of the infants cannot agree 
to a consent decree or judgment in a case where all the facts are de- 
veloped and found by the court, and an  order made that the arrange- 
ment ~vould be best for tlle interest of the infants." I n  Rector z.. 
Logging C'o., 179 S. C., 59, the Court adhering to the doctrine that a 
next friend is without authority to compromise and adjust a clainl in 
tort without the sanction and approval of the trial judge after an  in- 
vestigation of the facts, concluded that  final decision on the matters 
in controversy ought to await a full disclosure of the facts, the defend- 
ant meantime having raised an issue of fraud. Substantially tlie same 
course was pursued in Putrick v. B r y a n ,  202 N .  C., 62. According to 
the record in Keller  v. Furni ture Company,  199 S. C., 413, judgmcnt 
was given for the plaintiff in the first suit without any investigation of 
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tlic facts and was afternards set aside on this ground b,r tlic jutlgc ~ 1 1 o  
tr i td the cause. 

I n  the case before us the facts arc easil? ciisti~~guisliablc. Here tllc, 
j u t l p c n t  recites an iiir-cstigation by the tr ial  court an3 a finding that  
tlie settlement was just ant1 reasonable. I f  ['just and reasonable" the 
coinpromise was not prejudicial to the illfalit. T o  a ~ s a i l  tlie juclgcl'q 
fiudiug nitliout allcgation and  proof of fraud n-ould ' ~ e  cquiralent to  
an inlpcacliment, not of irregularity in the procedure, b l t  of tlie essence 
of tlie jutlgmen-a denial of the sl)ecific act wliicll the court declares it 
pcrformctl. TT'c sl~ould hc reluctant to concede that the T erdict of a j m . ~ ,  
after the lapse of t v c l ~ e  years, can supersede the solenni acljudicatio~~ 
of the trial jutlge concerning a judicial matter peculiarly within his 
own cspcrirnce. I n  the absence of fraud his finding is conclusire, e~ en 
if it should be granted tliat witllout an inrestigation of the facts the 
col~scr~t  judgment might ha re  been deemed '(colorable a i d  collusive." 

The appellee suggests that there is no record or rccital of an appoint- 
I I I P I I ~  of a next friend for the plaintiff in tlie first action. There was 
:In allegation in the complaint that William Oates l i a l  been dilly all- 
pointcd as his next friend. Bu t  if not duly appointed, as was wit1 ilk 
l'rrte 7%. I l l o f f ,  96 N. C., 19, 2 7 :  "He did irregularly w l ~ t  was necessary 
and proper to bo done by a next friend. I t  must be so taken, because as 
we hare  said, the court recognized him as serving a propcr purposc- 
that of a next fric~id-and acted upon t h ~  appearance. of tlie infants 
by him. Otherwise, it  vould not lia're granted the prayer of tlie p e t i t i o ~ ~ .  
I t  was essential tliat there should be an  appearance b , ~  a next friend, 
n h o  ought to hare  been regularly appointed, but as one cppeared in fact, 
and the court so treated him, that  was sufficient for the purpose of 
ircquiring complctc jnrisdiction." The judgnient of the Suprrior Court is 

Reversed. 

C H A R L E S  H. K I N G  v. BYKUM P R I N T I N G  COEIPANT. 

(Filed 9 November, 1932.) 

Master and Servant C +Evidence held insufficient to show that em- 
ployer failed to exercise due care to furnish reasonably safe place 
to work. 

Where the evidence discloses that the plaintiff was employed in the 
defendant's composing room in a commercial printing company, that 
there were a number of machines in the room with alleys or w l k \ ~ a y s  
between them, and that in the usual method of doing the work there 
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\ \as  a small box on wheels used for the purpose of carrying metal from 
the machines back to the melting pot, and that the truck or b o s  was 
moved about the alleys as  the progress of the vork required, that the 
plaintiff was an esperienced \rorliman and knew of such conditions and 
that  in attempting to cross the room in the performance of his duties 
he tripped and fell over the morable metal box which mas in the walk- 
way, and the plaintiff testifies that he saw the box after he fell over i t :  
Held, the evidence is insufficient to establish the contentions of the em- 
ployee that the room was improperly lighted and that the employer failed 
to exercise reasonable care to furnish a reasonably safe place to work, 
it  being evident that the employee knew that the movable metal box was 
shifted about the room as the progress of the work required and that he 
could have seen it and avoided the injury in the exercise of reasonable 
care for his own safety. 

CIVIL ACTIOS, before Denin, J., a t  F a l l  Term,  1932, of WAKE. 
,, l h i s  was a c i d  action for  damages for  personal i l l jury sustaiuecl on 

4 J u n e ,  1929. T h e  alleged elements of negligence consisted i n  tlie fai lure  
to fu rn i sh  plaintiff a reasonably safe place i n  wllicli to work, fo r  that  
a t ruck was negligently left i n  a v a l k w a y  i n  the  p r in t ing  establishment 
of defendant, and  that  the roonz i n  which plaintiff mas working was 
poorly lighted. T h e  plaintiff was a n  experienced workman and  had  bee11 
u-orking f o r  the defendant i n  the same capacity approximately eighteen 
inonths pr ior  to  his  in jury .  

Plaintiff 's n a r r a t i w  of his  i n j u r y  is as follows: 
"I n as en~ployetl by this  coiiipany in the capacity of compositor. M y  

duties x e r e  to  sct type and make u p  book forms and  do general r u n  
of comnlercial work. M y  duties were usually performed i n  the  com- 
posing room. T h e  composing rooul was on the first floor i n  the rear  of 
the building. Tlie type which was used i n  connection with m y  work was 
i n  tlie cases, i n  t h e  stand, about i n  the  office, by office I mean  composing 
room. I cannot give you the exact dimensions of the composing room, i t  
is approximately fifty feet square. T h e  composing room had  i n  it the  
following fixtures: F r a m e s  for  type ~ ~ o r k  where cases were kept  i n  
frames, stones for  locking u p  the forms, linotype machines, casting 
machines and  a number of composing machines." Between rows of 
inachines i n  the room there was a n  open space about four  feet wide, 
so~net imes referred to i n  the  testimony as  an alley way or walkway for  
employees. Continuing the narrat ive,  plaintiff fu r ther  s a i d :  "The end 
of the  pa th  to the composing room was back to the rear  near  a window 
and i t  was about 4 :30 i11 the afternoon and M r .  Carder  come to m e  and 
asked me how long i t  would take me on t h a t  job, and  he  said as  soon 
as you finish tha t  job lierc a re  a couple of cards fo r  t h e  Carol ina Power 
and Light  Company that  I w n t  you to set up ,  and he said this one on 



I S  THE SUPREME COURT. 

the first case I l r a ~  e got to l i a ~  e the proof by nine o'clock in the ~riorning. 
r 7 l h a t  order required I ~ O T  ing fro111 nhcrt. 1 was to get to other type 
uliicll n a s  located ill n ~ ~ o t l ~ e r  placc 111 the room. The t>pe that hail 
to be ubed in co~~ncct ion  n it11 that  job TI as loc'ated on the west side of the 
builtlii~g, 25 or 30 fcet from n h w e  I was. *Is I finished with this job :111(1 
took the t n o  c a ~ d s  they told me thcj  \\ a11tct1 and I startetl with their1 and 
I stqjprd  round out of oile a l l ~ ~ y  \ \ay  into a~iother.  That  \ \as the 
usual v a y  to go to the place nlicrt 1 started. JV11e1i I st ~ r t d  down thib 
alley l o o k i ~ ~ g  in tlie alley n a y  and us i i~g evcry precauticn that I could. 
there wai a truck there, box 1 should say t n o  feet with autl four feet 
loug aucl simi1:ir ill (dolor to the floor, I gue.s it n a s  :rhout eight il1clit.5 
high nit11 rollers on ~ t ,  siiiall i r o ~ i  rollers. This hos n a 3  strictly u~ lde r  
tlie super\ision of Mr. Carder and it n n s  used for transl orting metal to 
and from the c o ~ n p o s i ~ ~ g  rooin to the niacliiiics. I t  would take the old 
metal hack to the nielting room. . . . T h e r i  I stepped around iuto 
tlie sccoiid nlltky \ray, that is n h c ~ i  I struck niy foot aga i l~ i t  the truck 
alltl fell. I could ]lot see this truck until I c2arne in c o ~ ~ t a c t  ~vi t l i  it. ,It 
that point the 11ghts ill the building nerc  Tery poor. I did not ki io~i 
tlrc trucali mas there. When I canie in contact n i th it I fell, struck rriy 
foot ou it autl my composing stick fle~v out of nly hnr~cl auct I fell to the 
floor ant1 it linockcd a holo in the right side of my ankle the iiiiler side. 
. . . I (lid not rcport my  condition to the foremau a t  that time 
. . . but I reported it m s t  morning. . . . I h lve  seen n box 
there, I suppose it was for the purpose of raking off slugs and rolling 
t l ~ r m  back to bc nielted. I have seen i t  filled and rolled oilt. I n  this T ery 
s l q )  1 ha\ e scc i~  irieil kill linotype, place tlie slugs ill n box on wheels for 
tllc l)urpose of rolling i t  back to tlie melting pot to be melted 01 er again. 
Wlintcrer n:rs t l o ~ ~ e  about killing tlie type or linotype ,1 ~ g s  and p l ac~ng  
the111 ill a box, it s t q e d  there lmtil mough n a s  placed there before it 
n as  rolled back, n a s  (lone right thcre in the room nhere  I was. . . . 
I 11nre stcn the stone man break tlie slugs up to be rcllcd back to bc 
111eltet1 again. I could not say how often it n a s  done. I h:ive seen the 
hox there and I suppose it was there for that purpose. I h a l e  seen it 
fillcd mid rolled out. . . . I have taken the chase c l t m  off tlie form 
ant1 rolled them off in a truck before carrying tliem thcre and clurripetl 
t l~cni  in a box. I h a l e  iiexer raked them off ill a tiuck a t  Byiiunl 
P r i l ~ t i ~ l g  CIornpa~iy, but the way I say is the accepttxl and usual pro- 
cwlure. . . . I should jutlgc I struck th t~  center of 11 y ankle against 
the truck from the hole it knocked in tlierc1. I found out there n a s  a 
truck there nlien I fcll there. After I fell oxcr it I sarr it. I did not 
see it before. I saw it after I struck it. Xaturally I saw it nlien I 
lookctl a t  i t ;  of conrsc, I n as not blind. I could not tell you how man! 



S. Ci.] FALL T E R M ,  1932. 48 1 

time; I liad seen it. I had seen them push them but I did not know 
~\ l ic ther  the man used it that  n a y  or nhether lie pushed it with a sticli 
or how." 

The evidence further tended to show that tlie plaintiff continued his 
T\ nrk n it11 the defendant until June, 1930. Plaintiff said : "I brought 
this suit in Ju ly ,  1030, after I liad been discharged." 

Issues of negligence, contributory negligence, assumption of risk and 
damages were submitted to the jury and ans~rered in faror  of plaiiitifl. 
1)aniages were awarded ill the sum of $3.300, and from judgment on the 
1 ( rdict tlie defeildant appealed. 

I:R~(.DEs. J. Tlie niaterial elements of negligence alleged as consti- 
tuting a cause of action are :  (1) that the composing room was poorly 
lightcd, and ( 2 )  that a slug truck was pernlitted to remain in an  open 
space before rows of machines, which ope11 space or ~ r a l k ~ v a y  was used 
by employees in going from one part of the room to another in tlie 
performance of their duties. 

The  testin~ony of plaiiitiff clearly discloses that  tlie slug truck v a s  a 
cu.toinarg and essential appliance or piece of equipment. I t  was cle- 
~ i g n c d  for the purpose of being mored from place to place in the rooill 
as tlie progress of the work requirsd. S o  defect appeared in its con- 
~ t ruc t ion ,  and the plaintiff, an experimced printer, knew that  ~rhe11 
"111~~11 killed a linotype" they "place the slugs in a box on wheels for the 
1)urpose of rolling it back to the melting pot to be melted over again. 
I t  stayed there until enough was placed there before it was rolled back." 
('oliscquently tlie location of this piece of movable equipment shifted 
to accoriiiiiodatc the changing conditions of the work. The  principle of 
l a v  applicable to such changing conditions of work was declared and 
:~pplied ill B ~ o z c n  2'. Schofielcls Sons Company ,  174 h'. C., 4, 93 S. E., 
351. The Court said:  "Tlie place where plaintiff was standiiig wheii 
hur t  Iras not a place witllin the legal sig~iification of that  term. I t  
was a condition liable to change a t  any moment whenever the prosecution 
of the work required plaintiff to change his position. The  defendant's 
foreman could not possibly be aware of such cliaiiging conditions uiiless 
he was personally present all tlie time and exercising that rigilauce for 
plaintiff which the law required him to ex~rc ise  for himself." Fur ther  
quoting from a former decision, the Court said:  "This Court has often 
held that an  employer's duty to provide for his employees a reasonably 
safe place to work does not cxtend to ordinary co.nditions arising during 
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the progress of the work when the employee doing his .sork in his o\vn 
way can see the dangers and avoid them by the exercise of reasonable 
care." 

Tlie principle of liability involved in the case at bar is similar to that  
ainiounced in X i l l e r  v. Globe M f g .  Co., 202 W. C., 254 I n  that  case a 
workman in  the cabinet room of defendant stepped 011 a "donel pin" 
lying on the floor, causing him to fall and break his le:. The plaintiff 
said:  "The reason that  I stepped on i t  was not becau~e the dowel pin 
was so small I could not see it, 1 was not looking." The Court, speaking 
through thc Chief Juslice, said:  "Plaintiff's injury seems to hare  re- 
sulted from one of those unfortunate accidents which wa:; not ailticipatrd 
and could not h a w  bncn foreseen in the exercise of reas3ilable prevision 
on the part  of the defendant." See, also, Owenby c. Power C'o., 194 
3. C., 129, 138 S.  E., 529; Weatherman v. Tobacco Co., 198 N. C., 603, 
1.52 S. E., 796; Goddard ti. S o u f h e r n  De& Co., 199 N. C., 22, 150 
S. E., 608. 

Cases i ~ ~ v o l ~ i n g  injuries to third parties or customers in stores h a l e  
110 application to the present controversy. 

The  plaintiff was an experienced employee and thoroughly familiar 
v i t h  the metliotls of ~ r o r k  pursued in the composing .oom. The  slug 
truck was a part  of tlie inovablct equipment necessary for the proper 
1wrformaiice of the work. The plaintiff neither alleged nor testified that  
tlie particular space in which the slug truck was parkcd, was the only 
~valkway or a l l q  way open to his use in pt.rforming tlie duty required 
hy tlie employer. I f  a chair or a tool or dowel pin had be11 left in the 
IF-alkway in all probability the same result mould have been produced. 

Tlie plaintiff, however, asserts that  tlie room "was poorly lighted," 
tho injury occurrrd at 4:30 in the afternoon, and plaintiff said, "After 
I fell over it I saw it. I did not see i t  before. I saw it sifter I struck it. 
Naturally, I saw it when I looked a t  i t ;  of course, I was not blind." 
There is IIO evidence that there was any change ill the light before he 
fell and afterwards. Xanifestly plaintiff, as the rvidrnw tiisclows, was 
in a hurry, doubtless attempting to serve his employer the best lie could, 
but the truck was therc arid the plaintiff could have seeli it. I t  was said 
by this Court in Scott v. Telegraph Co., 198 N .  C., 795, 153 S. E., 411 3: 

((The law does not impose on the employer any duty to take better care 
of his employee than tlic latter should take of himself." 

Tlie Court is of the opinion that  the motion for nonruit sliollld have 
been allowed. 

Reversed. 
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TRCST Co. c. CLIFTOX. 

WBCHOYIA BSXK AXD TRUST COMPAR'T, TRUSTEE, v. 81. S. 
CLIFTON ET AL. 

(Filed 9 R'ovember, 1932.) 

1. Bills and Xotes H c-Where pleadings do not set up basis for en- 
larging liability of parties exclusion of evidence thereof is proper. 

Where suit is entered on a note as  it  is written against the makers 
and guarantors thereof, and there is no attempt in  the pleadings to 
enlarge the liability of the parties, and there is no plea of nudum pactum 
,set u p  as  a defense: Held,  the exclusion of evidence tending to enlarge 
tlie liability of the guarantors to that  of makers is not error. 

2. Bills and Notes D b: Limitation of Actions A b A c t i o n  against 
,-alpantor on note is barred in three years. 

A guaranty of the payment of a note is a n  obligation arising out of 
contract by which the guarantors assume liability for the payment of the 
note in case the makers thereof do not pay same upon maturity, and 
right to sue upon such guaranty arises immediately upon failure of the 
makers to pay the note according to its tenor, and suit against the 
guarantors is barred by the statute of limitations after three years from 
the maturity of the note, C. S., 441, in the absence of evidence of an 
extension of time binding the guarantors, or of other matters preventing 
the running of the statute. 

3. Same--Payment of interest by makers will not prevent running of 
statute against guarantors on note. 

The liability of a guarantor on a note is collateral to that of the 
maker, and the payment of interest on the note by the maker after the 
maturity of the note does not prevent an action against the guarantor 
thereon from being barred by the lapse of three years from the maturity 
of tlie note, nothing else appearing, the interest being paid on the prin- 
cipal debt and not on the contract of guaranty. 

APPEAL by plaintiff f r o m  Harding, J., a t  J u n e  Term, 1932, of 
FORSYTH. 

C i d  action instituted 1 4  Norember,  1930, t o  recoyer on a promis- 
sory note. 

T h e  complaint alleges : 
1. T h a t  on  27 J u l y ,  1924, t h e  defendants, M. S. Clif ton and  L. L. 

Joyner ,  executed their  negotiable promissory note  i n  the  sum of $3,000, 
payable two years  a f te r  date, to  the W a c h o r i a  B a n k  and  T r u s t  Com- 
pany, or order, with interest f r o m  da te  of making, interest payable semi- 
annually, secured by 85 shares of the capi tal  stock of t h e  F a r m e r s  and  
Merchants  B a n k  of Louisburg, N. C., a n d  payment  thereof guaranteed 
by endorsement on t h e  back of said note as follows: 
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TRUST Co. 1.. CLIFTOS. 

"For value received, we guarautee payment of the v:ithi~i note ant1 
waive notice of dishonor and protest and all other formalities and con- 
sent to remain bound in case of any extension or renewal until said note 
with interest is fully paid. Mrs. T .  W. Bickett, W. Y. I3ickett." 

2. That  the plaintiff, acting under an express trust for tlie use and 
l)c~iefit of Mrs. - h c l i a  L. Holt, paid full value for saitl notc, and iq 
uow the liolder and owner of same in due course; that  the payment of 
the principal anlount of said note n a s  extended from time to time, a i  
interest was paid, until 27 January ,  1930, a t  whicli time the full anlour~t 
of the principal became due;  wherefore plaintiff prays j~ dgmeut against 
tho defendants, jointly and severally, for $3,000 with interest from 27 
January ,  1930, and costs. 

Tlic guarantors pleaded the three-year statute of liri itationq 111 bar 
of the plaintiff's right to recoler as against them, because the plaintiff, 
~ i i t l ~ o u t  notice to s:tid defendants, had waited until the collateral given 
to secure saitl notc had become ~ ~ o r t h l e s s ,  and the maker.; insolrent, 
hcforc demanding paynierit. 

011 tlie hearing, the plaintiff offered to shon- that  on alitl prior to 
27 January ,  1924, the Wacliovia 13ank and Trust Comp,iny held a note 
of tllc guarantors, as makers, for $3,000 stmwecl by 8.i shares of tlie 
capital stock of the Farmers and Merchants Bank of Louisburg. Upon 
the maturity of tliis note, it  TI-as agreed that the collateral sliould be 
sold to 11. S. Clifton and L. L. J o p e r ,  officcrs of the s a ~ d  Farmers and 
Mcrcliants Bank, tlicir notr for like amount taken tliertfor, secured by 
tlie trailsferred stock. and payment guaranteed by the makers of the 
original ~iote.  The l ) la i~~t i f f  bank receired $120 for esclialiging s:ri(l 
notcs. Over objection, the eritlence v as excluded. 

Tlic purpose of tliis e~idelice was to show that  the relati011 of tlie 
guarantors to tlic note in suit w a s  really that of sureties ant1 thuq to  
repel the plea of the statute. 

Tlicre was n o  ex itlence to support the allegation that  tlie p a p e l i t  of 
the lwilicipal of saitl note had been ~stendecl or rcnenc 1 from tirnt to 
time. 
In tlic county court, judgment was rendered against t l i ~  makers, Ll. S. 

('lift011 and L. L. J o p r , r ,  and nonsuit ordered against tlie guarantors, 
vliicli was affirmed on appeal to the Supcrior Court of l?orqytli C'oanty, 
from wliicli la t tm jutlgniellt, the plaintiff appcalq, ass ig~~i i lg  error.; 
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STACY, C. J. Tlle exclusion of tlie eridence, vl i ich forms tlie basis 
of a n u m b r r  of cxccptions, m a y  be upheld upoil the ground tha t  the  
complaint declares 011 the uote as  it  is written, a i d  not othern-ice. There  
is 110 effort ill the plcadi~lgs to enlarge the  liability of a n y  of thc parties. 
$9. 1 % .  l?uilA,, 193 X. C., 524, 137 S .  E., 503.  N o r  is there a plea ill 
t l~fel lsc  of 71urlltrn p a t f n m .  Coilsideration is adniittcd or not de~lictl. 
The  tlefeiidaiits h a r e  bet'n sued simply as makers  and  guarantors  of ;I 

~ lo tc ,  an11 this  ~ n o r c  than  three Tears a f t r r  i ts  matur i ty .  'There is 110 

crideilcc that  said note n a s  extended or  rciicuctl f r o m  t ime to time. 
TT'wiin I $ .  C 'o i fon  ,llills, 198 N .  C., 89, 130 S. E., 676. 

Tlic qucstion the11 arises: Does p : ~ y i r ~ c i ~ t  of i~ l te res t  by the inakcrs of 
a note, a f te r  matur i ty  but before it  is  barred. nothing else appeariilg, 
toll the  s tatute  of liniitations against those wlio have gunrnnteccl tlie 
p a y m e ~ i t  of said no te?  W e  th ink  not. 

I t  is  p r o ~ i t l e d  by C. S., 441, that  a n  actiou upon a coiltract, obliga- 
tioii or liability arising out of contract,  express or implied (escept those 
ilic+ntio~letl ill prccetling sections), sliall be barred if not brought within 
t h e e  ye:~rq a f te r  the' cause of actioil accrues. I l ' c l fn tv  r .  l ' h o i ~ p s o n ,  83 
S. C., 276. 
,I guarau ty  is a coiltract, obligatioii or liability ar is ing out of c3oil- 

t ract ,  ~vlicreby the promisor, or guarantor ,  uiidcrtakes to nnsncr  fo r  
tlie payment  of some tlcbt, or the performance+ of so111c duty,  in  case of 
the fai lure  of another person nl io is himself in  the first instaiice liable 
to such pn-nlent or l)crformaucc. C o ~ c a n  1 % .  h 'oher fs ,  134  N. C.,  413, 
46 S. E.. 297;  ( ' a r p e ~ l f w  1 , .  T l ~ a l l ,  20 S. C., 279;  Chemical ('0. 1. G r i f i n ,  
20.3 S. C., $12. A \ i ~ d  tlie riglit to sue upon said contract or guarau ty  
a r i ~ t  q inlniediately 1111011 tlie fai lure  of the  pr incipal  debtor to 1x14' t11e 
tlcbt : ~ t  matur i ty  or to mect his  obligation according to i t s  tellor. Ilc~c~l~c 
r .  KcrXpnfr icX, ,  321 Ill . ,  612, 152 S. E., 539, 47 A\. I,. R., 891. 

hl the i n s t n i ~ t  case, tllcrcforc, the actioii agninqt the guar;llltor+ i -  
barred by the three-gear s tatute  of liniitations, unless the  pajmcii t  of 
intcrcbt by  the makers ill the nlenntimc, which repels the plea of the 
s tatute  as  to them, also repels it  as  to the gunrailtors. 

G u n r a i ~ t o r s  a re  not suret ies;  nor  a r e  they e~itlorsers, tliongli nit11 
respect to  tlie plca of the  s tatute  of limitations, tlieir l iability is more 
11early nnnlogous to  tha t  of the la t ter  tlian to tha t  of the former. 
( ' o l c m t r , ~  I.. E ' u l l e ~ ,  103 S. C., 328. 11 S. E., 173. T h e  obligation of a 
h11rety is pr imnry,  nliile tha t  of a g u a r a ~ i t o r  is collateral. Roicce v. 
T1700fcu, 140 S. C., 337, 33 S. E. ,  430;  Dole  2.. 1 7 0 ~ i n g ,  2-1 Pick.  (Mass . ) ,  
252. -I surety m a y  be sued as a proniisor nit11 tlie p r i ~ i c i p a l  debtor;  a 
guaran tor  liiay iiot ; his contract muqt be e y c i a l l y  set fo r th  or pleatletl. 
C o l ~ v z ~ n  I'.  Fu l l e r ,  s u p r a :  Bailli. 1 .  I T ~ ~ I I P s ,  S pick. (AIass.). 42;:. 19 
&\lll. Dcc., :334. 
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B u t  i t  is  contended uiider tlie doctrine annouiiced i n  G w e n  v. G w e w  
bovo C'ollcgr, 53 K. C., 449, approved i n  Lc Duc 1.. Butler ,  112 S. C., 
458, 1 7  S .  E. ,  42S, and  Garrett z.. Kee~scs, 125 K. C., 529, 34 S. E., 
636, "that a paynielit made by the  principal,  before t h e  al,tioil is barred, . . 
operates as  a re~ iewal  as to  al l  tlie obligors--suretics as  ye l l  as  princi- 
pals," applies equally to n guarantor ,  if not before niatur i ty  of the  note, 
tlieli cer tainly a f te r  default of tlie inakers t o  pay,  by vir tue of C. S., 
2977 whicli prorides that  the  person "priniarily liable" oil nil i ~ i s t r u -  
iiient is  tlie person who by  the terms of tho i i i s t r u m e ~ ~ t  is absolutely 
required to pay t h e  same. T h i s  coliteiition, l ionerer ,  owrloolts the fact 
tha t  the payment  of interest by t h e  makers  i n  tlie i i i s t a ~ ~ t  case n u  oil 
the note, e~icteilciiig the  p r i n c i l ~ a l  debt, ant1 iiot upon  t h e  contract of 
guaran ty  n h i c h  dcterniiiies tlitx liability of tllc guaral l t j rs .  l I a r b ( , r  1 .  

i lhshrr  Co., 175 AT. C., 602, 96 S. E., 43; ll 'uotl r .  lSarber, DO S. ('., 76. 
It nould  seen1 tha t  the  plaiiltiii' has  failcd to  repel the p1m of tlw 

statute  of liinitntioils as  against the guarantors ,  m d  t l i a ~  the jutlgnieiit 
of lio~isuit a s  t o  tlieiil is correct. Al la~ .Xs  I.. JItLcotl, c in t r ,  237. 

,lflirliied. 

(Filed 9 Soyember, 19X.)  

Banks and Banking H a-Depositors and creditors of insolvent bank are 
entitled to interest as against rights of stockholders. 

After demand b j  a deyositor or creditor of a hank for the pajment of  
the amount due and refusal of the bank to make p:~j.ment, the banl, 
is liable for the amount of the claim plus interest a t  the. rate of six per 
ceiituin per annum, C. S., 2305, 2309, and the illstitutioll of l)roceecliilg< 
uiider the statute for its liquidation is a naiver of demand by the 
depositors and creditors and is equivalent to a refusal to pay on the part 
of the bank, and in the statutory distribution of its assets 1 ) ~  the Com- 
missioner of Banks a11 de1msitors and other creditors of  the lva~ilr are 
entitled to the legal rate of interest upon their claim:; from the date 
the insolveilcg proceedings a re  begun until 11ay1nent by the receiver, a* 
:lrainst the stockholders of the bank n h o  have paid the s a t u t o y  liability 
on their stock. C. S., 219(a) .  

APPEAL by  plaintiff f r o m  I Z c ~ r r i s ,  J., a t  C'lianibers, ill Ralcigli, K. ('.. 
on 27 August,  1936. -1firrilecl. 

T h i s  is  a controversy without  action submitted to  tlie c3urt o ~ i  a state- 
ment of facts  agreed. C. S., 626. 
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The  Continental Trust  Company, a banking corporation created by 
and organized under the lams of this State, is now in the hands of the 
defendant, Commissioner of Banks, for liquidation, as prorided by 
statute. Section 218(c), h'. C. Code of 1931, chapter 113, Public Laws 
of S o r t h  Carolina, 1927. The assets of said Trust  Company, including 
the amounts which have been collected by the defendant from the 
plaintiff and other stockholders of said company in payment of assess- 
ments on account of their statutory liability as stockholders (N. C. 
Code of 1931, sectioii 219(a),  section 21, chapter 4, Public Laws of 
S o r t h  Carolina, 1921), after the payment of all costs and expenses of 
liquidation heretofore incurred, are more than sufficient in amount for 
the payment in full of the aggregate principal amount of all claims 
of depositors and other creditors of the company, which have not been 
paid, because not allowed by the defendant, or otherwise established. 
The principal amounts of all claims which have been a l l o ~ ~ e d  by the 
tlefeiidant, ha re  been paid. After reserving from the assets now in the 
hands of defendant, (1)  a sum sufficient to pay all costs and expenses 
which may be illcurred hereafter; ( 2 )  a sum sufficient to pay tlie aggre- 
gate principal amouut of all claims which have been filed with the 
defendant, but which ha re  not been allowed by him, or otherwise 
established as valid claims; and (3)  a sum sufficient to pay interest 
on all claims against the company, which hare  beell allon-ed and paid 
by the defendant, or which may be hereafter allowed or established 
as valid claims, from the date on which the defendant took possession 
of the assets of said company until his f i i d  settlenlent with the stock- 
h o l d ~ r s  as prorided by statute, a t  the rate of six per cent, there will 
remaill in the hands of the defendant, Commissioner of Banks, assets 
for distribution among the stockholders. N. C. Code of 1931, section 
2 lS(c) ,  subsection 19. 

The court was of opinion that upon the facts agreed the defendant, 
Commissioner of Banks, before making settlement with the s t ~ c k h o l d e ~ s  
of the Continental Trust Company, as prorided by statute, should 
reserve from the assets now in his hands, not only the suin required for 
the payment of all costs and expenses of the liquidation, which may 
be hereafter incurred, and the sum required for the payment of the 
principal amounts of claims now in dispute, but also the sum required 
for the payment of interest, a t  the rate of six per cent, on the principal 
of all claims, both those heretofore paid, and those to be paid hewafter, 
if allowed bg the defendant or duly established as  valid claims, from 
the date on which the defendant took possession of the assets of the 
Continental Trust Company, for purposes of liquidation, until his final 
settlemelit x i t h  its stockholders, and should apply such sum to the pay- 
inent of interest on said claims. 
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bank to such depositors and creditors, and i n  legal effect is a v a i v e r  of a 
tlemand by them for  the payment  of such amounts. By s ta tu te  the  
stockholders of a banking corporation created by and  organized urider 
the laws of this  State ,  a r e  " ind i r idua l l~ .  responsible, equally and ratably: 
and  not one f o r  another, f o r  all  contracts, debts, and  engagements of such 
corporation, to  t h e  extent of t h e  amount  of their  stocks therein a t  pay 
r a l u e  thereof, i n  addition to the amount  inr-ested i n  sucli shares." C. S., 
8 1 9 ( a ) .  B y  reason of this  s ta tutory liability, stockliolders a r c  ]lot en- 
titled to a re tu rn  to them of a n y  par t  of the amounts  which they h a ~ e  
paid to t h e  C o m n ~ i s s i o n ~ r  of Banks,  i n  discharge of such liability, un t i l  
all  t h e  claims of ilepositors and  otllrr crcilitors against tlie bank, in-  
r l u d i ~ i g  interest, on the  amounts  of such claims f rom the  date  on x-11ich 
the  said co~ninission took possession of the assets of the illsolrent bank 
f o r  liquidation, l iare  been paid. 

T h e  ru le  i n  other jurisdictions Iins been statctl as  follows : " In  the 
distribution of the estate of a n  insolwlit .  interest sliould be coniimtetl 
to the  t ime of the institution of insolrclicy proceedings up011 all  debts 
thawing interest either by ngrcmient of the pnrtics, o r  as lepnI darnages 
fo r  nonpayment .  I f  there is  a surplus af ter  paying tlie pr incipal  and  
interest thus  computed, interest sliould also be al lo~ved on all  the debt.; 
f rom the  (late of the  institution of t h e  proceedings." 38 C. J., 884. T h i s  
is  a just ru le  and  is rrell supported by decisions i n  other jurisdictions. 
Sec Richrtioncl 1'. I~o?zs ,  1 2 1  U. S., 27, 30 L. Ed. ,  861. There  is n o  e r ror  
in  the  jndgnient i n  the instant  case. I t  is 

4\ffirn~etl. 

STATE v. C. B. RAPER ET AL. 

(Filed 9 November, 1932.) 

1. Criminal Law I -In this case held: defendant introduced no testi- 
mony a n d  was entitled to  concluding argument  t o  jury. 

Where the defendant in a civil or criminal action introduces no evidence 
he is entitled ns  a matter of substantive right to conclude the argument to 
the jury, Rules of-' Practice in Superior Courts, 3, which right cannot be 
deprived by the exercise of judicial discretion, and the cross-examination 
of a State's ~ i t n e s s  by counsel for a defendant which elicits testimony 
that the defendant's character was good up to the time of the accusation 
against him does not amount to an introduction of evidence by the 
defendant, and nhere upon such testimouy the defendant has been 
tleprived of his right to conclude the argument to the jury a new trial 
will be granted. 
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2. Criminal Law L -Where new trial is orderd on onc exception other 
exceptions need not be considered on appeal. 

Where a new trial is ordered on appeal for error c ~ f  the trial court 
i n  refusing to allow the defendant to conclude the argument to the jury, 
otlier esceptions relating to the trial of the action need not be considered 
on appeal. 

,IPPEAL by defendants, C. B.  Raper, C. R. Wilson and E. Brook- 
shire, from Stack, J., at Ju ly  Term, 193.2, of FORSPTH. Kew trial. 

Tlie defendants i11 this action, C. B. Raper, C. R. Wilson, E. ,I. 
Brookshire, H. G. Myers and George Kilton, were tried in  the Superior 
Court of Forsyth County oil an indictment, in wliicli i t  v a s  charged that 
said defendants "on the first day of May, i n  the year clf our Lord one 
thousmid nine hundred and thirty-two, with force and Irms, a t  and in 
t l i ~  connty aforesaid, unlawfully, wilfully and feloniously did conspire, 
confederate and agree together to commit the followiig violations of 
the criminal law : 

1. Feloniously to forge and counterfeit a bill of lading 311 the Winston- 
Salem Southbound Railway Company for a carload shipment of cigilr- 
ettes and by rnemis thereof to get possession of said car and conteiits. 

2. Feloniously to break the seal on railway cars containing cigarettes 
as freight i11 due course of transit on said railway, a i d  to steal snit1 
cigarettes. 

3. Feloniously to break and enter said car for the Furpose of felo- 
niously taking, stealing and carrying away cigarettes b14ng shipped as 
freight from Reynolds Tobacco Company. 
1. Feloniously to take, steal and carry a v a y  cigarette3 being shipped 

as  freight by Reynolds Tobacco Conlpany orer Winston-Salcm South- 
bound Railway Company, to the evil example of all persons in like case 
offeudilig, against the form of the statute in such case made and pro- 
vided, and against thc peace and dignity of tlie State." 

*It said trial, there was a verdict of "not guilty" as to the defeiidants. 
H. G. Myers and George Hilton, ant1 of "guilty" as to the dcfcndants, 
C'. B. Rapcr,  C. R .  Wilson and E. &I. Brookshire. 

From judgment that tlic defendants, C. B. Raper, C. R. Wilson a l~t l  
E. Brookshire, and each of them, be confiiied in the State's prisolr, 
a t  hard labor, for a term of not less tlian cightecn months, nor nlorc, 
than tn o Sears, the saiil defei~clnilts appealed to tlie Supr  m e  Court. 

r l f f o r n ~ y - G c ~ t ~ c ~ , . a l  B r u m m i f t  a n d  Ass i s tan t  I f f o rnc?y -G 'cnera l  iS~auv-11 
for t h e  S t a t e .  

John C'. W a l l a c e  for  d ~ f e n d a n f ,  C.  B. R a p r r .  
J o h n  D. S l a w t ~ r  for  dc fenclanfs ,  C. R. Tl'ilson a n d  E. 4.  RrooX,shire. 
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CONNOR, J. As the defendants are entitled to a new tr ial  of this action 
for error in the refusal of the court to allow their counsel the right a t  
least to conclude the argument to the jury, in accordance with the pro- 
 isi ions of Rule 3, Rules of Practice in the Superior Courts of this State 
(200 N. C., 843) as prescribed by this Court under statutory authority 
(C. S., 1421)) we have not considered and do not pass upon assignments 
of error on this appeal based on exceptions to rulings of the court with 
respect to evidence introduced by the State, or to instructions of the 
court in the charge to the jury. The motion of the defendants, a t  the 
close of the evidence, for  judgment dismissing the action as of nonsuit 
(C. S., 4643)) was properly denied. The evidence introduced by the 
State was sufficient in probatiw force to sustain a verdict that the 
defendants, and each of them, is guilty as charged in the indictment. I t  
would seem that  none of the assignments of error other than that bawd 
on the exception to the holding of the court that  the State was entitled 
not only to open but also to conclude tlie argument to the jury, because 
the defendant, C. B. Raper, had introduced evidence a t  the trial, could be 
sustained. 

It appears from the statement of the case on appeal as certified to this 
Court, that  the State introduced as a witness for the prosecution, E. B. 
Kearnes. On his direct examination by the State, this witness testified 
that  he is the local freight agent of the Norfolk and Western Railway 
Company and of the Winston-Salem Southbound Railroad Company, a t  
TT'inston-Salem, S. C.;  that the defendant, C. R.  Wilson, on 31 Nay,  
1932, was employed as billing clerk by both the Norfolk and Western 
Railway Conipany and the Winston-Salem Southbound Railroad Com- 
pany, with an  office in the station a t  Winston-Salem, and as such clerk 
had access to blank bills of lading and blank way-bills kept in said 
office; and that the defendant, C. B. Raper, on 31 Nay,  1932, was 
employed by the Southern Weighing and Inspection Bureau, in its 
office in the station of the Norfolk and Western Railway Company and 
the Winston-Salem Southbound Railroad Company a t  Winston-Sale~n. 
011 his cross-examination by counsel for tlie defendant, C. B. Raper, the 
witness, without objection by the State, testified that he  knew the general 
character of the defendant, C. B. Raper, and that  u p  to the time of his 
accusation of the crime charged in the indictment in this action, his 
general character was good. Xo  evidence was offered or introduced by 
the defendant, C. B. Raper, or by any of the other defendants, after the 
State rested. The court 1%-as of opinion that by eliciting from a State's 
witness, on his cross-examination, evidence that  his general character 
was good u p  to the time of his accusation of the crime charged in the 
indictment in this action, the defendant, C. B. Raper, had introducecl 
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evidence aiid that ,  therefore, neither lie nor  his  codcfer~daiits n r w  t 11- 
titled to  open or  coi~cludc the arguuient to the  jury, ill a x o r d i n ~ c e  nit11 
the p r o ~ i s i o n s  of Rule  3, Rules  of Pract ice i n  the Supcr ior  Courts uf 
this S t a t e  (200 N. C., S43), a s  p r c v r i b e d  by this  Cour t  ~u i t l e r  statutor? 
authori tx .  C. S., 1421. 

W e  do not concur i n  tlie opinion of tlle court, a n d  llold tha t  it  n ab  
error  f o r  t h e  court,  upon t h e  facts  s h o ~ r n  i n  the  statenirwt of t h e  ca5cx 
on appeal  to deny the defendants the  riglit to 11are their  counsel a t  
least to coiiclude t h e  argurnent to  tlie jury. T h i s  is a substantial legal 
right, of n h i c h  t h e  defendants could not be deprived by a n  exercise of 
judicial discretion. T h e  dcfelltlant i n  a n  action, c i l d  o r  criniiiial, who 
lutroduccs 110 el idence af ter  the  plstintiff, o r  t h e  State ,  a ,  t h e  case ma) 
be, l ~ a s  rested, is entitled as a mat te r  of r igh t  to reply to the argument  of 
c~ouusel fo r  the  plaintiff or of the  solicitor f o r  the  State ,  and  t o  t h a t  end 
to colicludc tlie argument  to the jury.  T h e  eliciting of criderice i n  111, 
behalf by the c r o s s - c s a n ~ i ~ i a t l o ~ i  of a ni tness  for tllc philitiff o r  fo r  t h c a  
Stntc, is not sue11 introductioil of eT itlence by the  defendant, as  d e p r i ~  e* 
llim of his riglit. T o  lioltl otliernise, n oulcl tend to impai r  the  r ight  of .I 

t lefe~~tlai i t  to rross-cxaii~inc :I u i t l ~ e i s  f o r  the  at11 erse party,  without  c.11- 

tla~lgcrlilg 111s riglit, 111 tllc e r t l ~ t  he elects to introduce no 21 idelice, aftel 
huch p a r t y  has  ~.ested, to h a l e  lii i  counsel rcply to tlic argument  of 
coullscl f o r  tlie ad \  crsc party,  bx concludiug the nrgunle~i t  to the ~ u r ?  
T h e  defeild:r~lts a r c  entitled to a 

Sc \I t i ia l .  

1.OUISE T H O J I P S O S  C I i O W C I L  v. IV. I.. BILU)SHEI{,  ADMIXI~TKAIOI:  
c. T. a. o r  THE ESTATL OF NASNII~: E. BIORTON, A Y D  E X I T E D  STAT1:S 
E'IDET.ITY A S D  GTAILIKTY C'OJII'ASY O F  BAI,TI!IORE, J IAII1-  
r.-isu. 

(Filed 9 NOT ember, 1932.) 

\\'ills D .?-Probate of will in conlmon form is co~lclusivc until it is 
vacated on appeal or held void by competent tribunal. 

Where a will has been duly probated in couumon form i:s validity m;iy 
I I O ~  be collaternlly attaclml even for fraud, :md \rht.re after the probate 
of the xi11 a legatee t h r r t h  brings uctiou against the administrator c. t .  a .  
io recover the ba1anc.e clue on the legacy, the ndmi~iistrator may not set 
u p  tlle defe~~sc, that the bequest to the legatee had been altered after the 
ttxecutio~l c~f  the will br clianging the nunll~er:: and figure; denominating 
thc bequest to 111-ice the original nmount, and that such change was uot 
in the lianrlwriting of the trstntris,  and judgment grai.ting plaintiff's 
motinu to strike out :illeg:\tions in the allswer setting n > such defense 
ant1 ordering a reference nil1 be nfirmcrl on  nppe:~l. C. S; . ,  4145. 
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APPEAL by defeiidant administrator  f rom Xidye t te ,  J., a t  Apri l -M:~y 
Tcriii, 1932, of PERSOS. Affirmed. 

.\n.nrs, J. O n  23 August,  1928, Sai i i i ie  E. Mortoii duly e,secuted lier 
last will aiitl testanlent, ~vl i ich a f te r  her  death in the  nioiitli of May,  
1'329, n-xs regularly admit ted to  probate i n  common f o r m  i n  Persoil 
(. 'oui~ty. Tlie testatrix appointed two executors who qualified as  such 
oli 1 7  J u w ,  1929. 111 coilsequelice of their  death the  defeiidailt Bradslier 
qwlifietl  as  adnliiiistrator cunz t e s t a m e n l o  a m e m o  on 23 November, 
1929, aiitl executed a bond i11 t h e  penal sum of $20,000 with tlie Unitetl 
States  Fidel i ty  alitl Guarai l ty  C o m l ~ a a y  as liis surety. 

Tlie t e ~ t a t r i s  bequeathed to the plaintiff $2,000 as  a pecuniary legacy, 
oil T\-liicli tlie defendaiit administrator  lias nlade a paymeiit of one 
tliousal~tl dollars. T h e  defendants adiiiit that  t h e  plaintiff before insti- 
tut ing Iier actioii demanded paymeiit of the remailling half of licr legacy 
~tiitl tha t  the? refused to comply with lier demand. 

T l ~ c  g ~ c ~ u i ~ c l  of tlefelise is set fort11 i n  the administrator 's furtlier all- 
-;I\.(T to the coiiiplaiiit. H e  alleges tliat af ter  the will had bee11 esecutcil 
: I I I I ~  \\.itileasctl R eliaiige was made ill tlie bequest to  tlie plaiiititi 1,- 
- u l , > t i t u t i ~ ~ g  two tlionsaiitl t lolli~rs f o r  one t l iousa~id ;  tlint the word "o~re" 
b e f o ~ e  tlie word "thousand" TI-as cliangetl to "two". , that  the figure "1" 
ili~riietliatelj- nf ter  tlic dollar m a r k  n-as nlatle to read " 2 " ;  a i d  that  tllc 
c l ia i ig~s 1 ~ 1 ~  i ~ o t  i n  tlie ha l idwr i t i i~g  of the  testatr is ,  but  of some other 
~~c~sool i .  I t  is  contended t h a t  the  change amounted to a ca~icellatioil  of 
the bequest, t h a t  tlie plaiutiff is  iiot elititled to ally sum, axid tliat t h e  
:~tlmiilistrntor is  eiititlcd to recover of tlie plaintiff tlie sum prm-iously 
11~1id lwr. 

T h e  plaintiff made a fo rmal  motion to striko these allcgatiolis fro111 
the nils\ver. Tlie court granted the motion, adjudging tha t  t h e  ntl- 
11lilli.trator sliould not be permitted collaterally to at tack tlie will af ter  
it  Iia(l beeii duly probated ~ r i t h o u t  caveat, objection, o r  csceptioii, tha t  
t11 t~  l ~ ? e t f i ~ ~ l e ( l  :ittack does not constitute a legal clefelm to the p la i~ i t i f f ' s  
avtioii, n l l t l  t11~1t the alleged defense and  coui~ t r rc la im sliould be stricliel~ 
~ I Y ) I I I  t11c i ~ l ~ m c r .  Tliereupoli the court ortlered a coiiipulsory referciice. 

I 'he ju t Ig~i~c . i~ t  of the Superior  Cour t  inuvt be nffirinecl. Tlic probatc 
of :I \\-ill i n  the iiialiiler provided by lalv is declared by s tatute  to Le 
c ~ o l ~ c l ~ . . i ~ e  ill evidcllce of the validity of the will un t i l  i t  is ~ a c a t e t l  011 

apptjnl or licltl void by x compctci~t  tribunal.  C. S., $145. I t  \\-as fo~-111- 
?rlY I~royi( let l  that  tlie probate of a v i l l  devising real cstatc s l lo~~l t l  I W  



494 I N  THE SUPREME COURT. [203 

conclusive as to the execution thereof, against the heirs and devisees of 
the testator, whenever the probate thereof, under the like circumstances, 
would be conclusive against the next of kin and legatees of the testator. 
R. S., chap. 122, see. 9 ;  Revised Code, chap. 119, see. 20. 

The  statute in  its present form appears in the Code of C i d  Pro- 
cedure, sec. 438, which went into effect 24 August, 1863. R n g l a ) ~ d  r .  
Curr in ,  64 N. C., 353. 

I t  was held as early as 1799 that  when a mill had becm admitted to 
probate and registration by a court possessii~g competei~t authority all 
circumstances necessary to its ralitlity must be presuinec to hare  been 
duly established, Stanly u. h7ean, 1 N. C., p. 150, in 1 TaSylor7s Reports, 
and since the  enactment of the present statute i t  has bet111 coiisistei~tly 
held that  the probate of a will is a judicial act which is conclusive on the 
question adjudicated until vacated or declared void by a court of 
competent jurisdiction in a proceeding instituted for that purpose. 
, lIcChre v. S p i c e y ,  123 N. C., 678; Hol t  v. Ziglar ,  163 5. C., 390; 
Starnes v. Thompso7t, 1'73 N .  C., 466; Nil ls  v. X i l l s ,  195 X. C., 595; 
I n  re Will  of Cooper, 196 S. C., 418; X o o r e  v. Xoore ,  198 N. C., 510. 
I t  is said that  "fraud is not a ground of collateral attack, :ls the identity, 
validity, and sufficiency of the instrumei~t propounded as the last testa- 
mentary act of the deceased is the r e ry  question determined." E d ~ u r d s  
u. W h i t e ,  180 K. C., 55. Judgment 

Affirmed. 

STATE v. M. I,. RIcIiEITHAN. 

(Filed 9 Xovember, 1932.) 

1. Criminal Law G r - Testimony of accomplice's mrra.tion of crime 
held competent as corroborative of his testimony on trial. 

Where in a prosecution under C. S., 4175, 4245, an accomplice testifies 
that the defendant procured him to burn a certain house, it  is competent 
for other witnesses to testify as to the narration by tht. accomplice of 
the commission of the crime as corrob'orative evidence of the accomplice's 
testimony on the trial. 

2. Criminal Law I g-Court neecl not again state that certain evidence 
\-as admitted for restricted purpose in absence of request. 

Where the court admits certain testimony as corroborati.,re evidence and 
so instructs the jury at the time of its admission, the failure of the court 
to again instruct the jury in his charge as to the nature of such eridence 
is not ground for exception in the absence of a request for such instruc- 
tions, nor will the court's failure to state to the jury a t  ).he time of the 
admission of such evidence that it was admitted for a restricted purpose 
constitute ground for esception unless the appellant asks a t  the time 
of its admission that the court so state. 
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3. Arson C a-Indictment in this case held to sufllciently identify property 
alleged to have been burned. 

I n  a prosecution for arson under C. S., 4175, 4245, an indictment stating 
tliat tlie defendant procured another to burn a certain house owned by tlie 
defendant and auother a s  tenants in common is held sufficient, and the 
fact that the same parties owned other houses in like capacity is not 
ground for demurrer or quashal, the indictment containing sufticient 
matter to enable the court to proceed to judgment, and a conviction on 
the cliarge being sufficient to sustain a plea of former jeopardy in 
case of a second prosecution. C. S., 4623. 

4. Criminal Law G j-Charge in respect to testimony of accomplice held 
correct, and refusal of exact instructions requested was not error. 

Where the court modifies the defendant's prayers for instructions 
relatire to testimony of an accomplice, but the instruction a s  given 
clinrges tliat such testimony should be accepted with care and caution 
in cun~iection with the witness's admission of guilt of the crime: Held, 
the charge contained all that the defendant was entitled to as  a matter 
of law, and the refusal to give the instructions as  requested will not be 
held for error. 

,~PPE.IL by defendant f r o m  Barnhill, J., a t  Apr i l  Term, 1932, of 
HOIIE. 

Crirniiial prosecution tried upon indictment charging, i n  the  first 
couut, that  the deferidant did on 5 March,  193.2, feloniously aid, couiisel 
and  procure one Cur t i s  S m i t h  feloniously to burn  a dwelling-house, the  
property of said defendant a n d  one Campbell a s  tenants  i11 commoli, 
contrary to  the  provisions of C. S., 4175; and, i n  t h e  secolld count, 
t h a t  the defendant, being tellant ill common with one Canipbell of a 
dwellilig-house, then i m u r e d  against loss, did on  5 March,  1932, felo- 
niously procure one Cur t i s  S m i t h  to burn  said dwelling-house i n  viola- 
tion of C. s . ,  4243. 

T h e  evidence tends to show tha t  the defendant, 31. L. HcKei than ,  
a ~ i d  I,. J. Campbell owi~ed  a f a r m  near Raeford ill H o k e  County as  
tenants ill common, ki io~vn a s  the  Watk ins  Place, as  J a s p e r  Watkins, a 
colored man,  was tellant thereon. T h i s  f a r m  had  a house on i t  worth 
about $25.00, which was insured f o r  $1,000. Cur t i s  Smi th ,  a young 
~i-liite 111~11, testified tliat the defendant agreed to pay  h i m  $50.00 if he  
would burl1 tlie J a s p e r  Watk ins  house. T h e  evidence is  plenary that ,  
i n  coilscquerlce of this understanding and procurement, t h e  defendant 
helping to arrange the  details, Cur t i s  S m i t h  did, on the night of 5 
March, 1932, burn  the house i n  question. S m i t h  had  taken several dr inks 
before the burniiig, and immediately thereafter,  due  to  this  circumstance 
perhaps, he talked rather  freely about the matter .  H e  later  confessed 
to the sheriff. 
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The statements of Smith, especially those rnade after the bu r t~ i~ ig ,  
were the subject of a number of objections and exceptisns. They n c r r  
admitted in corroboration of Smith's testimony. 

I t  n as also in erictence that  the dcfcrida~it and 1,. J. Campbell on i ~ e d  
as tenants in common, in addition to the Watkins place, t n o  other far1113 
near Raeford, with a liouw on each, not ill the same lxa l i ty ,  but "011 

the other side of town." The  defendant thcrcupon requested the court 
to  direct a verdict of not guilty, as the property n.as not tlc3scribcd ill 
the indictment with sufficient definiteness. H e  also tlernurrctl to thc bill 
and m o ~  od to quash. Overruled; exception. 

The ticfcildant in apt time requcstetl the rourt to ilist x c t  the j n q -  21. 

follo~vs : 
"The State relies upon the testimony of onc Curtis Sriiith, togetliw 

\\it11 such other facts and circunistances that you mag find from tlic 
el dence  that tend to corroborate the tcstinlooy of the said Curtis Smith. 
Thc court charges you that the said Curtis Smith is  hat the Inn call.: 
an accoinplicc, that  is, one nlio admits aud testifies that lie coni~iiittetl 
a c r i~nc ,  but in hi5 testimoiiy charges o t h t ~ s  to l i n ~ e  ~ m r t i c i p t c t l  ill 
sonic manner nit11 llim ill the ~ o ~ ~ ~ ~ ~ i i s ~ i o i i  of sucli crillw ill sucli C:LW. 

and tho court so clinrgcs in rcferwcc to l o u r  co~~ai t le ra t io~i  of tllc 
testimony of tlie said Curtis Sulith that, nliilc ?on ma;; fiiitl n 1 t r(l1c.t 
of guilty on the unsupported tcstirnor~y of all acco~iil)lice, if you arc 
satisfied tllcrcfrom beyond a rcaqonable tloubt of tlic gud t  of tlic (I( , -  
fclitlarit, yet tllc Inn. ~nakos  it tlie t l u t ~  of thc court to sat- to yo11 that ~t 
is dangerous a~i t l  u ~ i s i f e  to convict upon tlic. teati111011~ of : ~ i i  :~c~oniplicc." 

Tlic court ga re  this request but niotlificd the la f t  clauw nr follo~v.: 
"Yet the law nlalics it the  duty of the vourt to qay to you that ill 

lmfiing up011 the tcc.timoiiy of nil accoruplire yon should lccept the sniiie 
with care and  caution, alitl your coiisitlernt~o~i of it slioultl be in con- 
nection with tho fact that lic, himself, upon his on.11 adlnission, is guilty 
of the crimc." 

The defendant e ~ c e p t s  to the failure of tlic court to cliarge :I< re- 
quested, m ~ d  to the niodification as noted. 

From an  adrcrse verdict, and jut lglnc~~t of from :', to 5 years in tllc 
State's prison and a fine of $300, tlie defendant appeals, assigning errors. 

d f t o r n c y - G e n e r a l  U m m m i t t  a n d  ~ 2 s s i s f a n f  -4ftii,~izcy-C'er1eral A S c n r r l l  
for the S f a f c .  

T'arser, L a l r w n c c ,  JIcI i i fy i+r~ S. 11enr.y (rut1 H .  1l7. 1,'. 1 ~ 7 ~ i t l c y  for 
r l e f o d a n t .  

STACY, C. J. The narration by a number of witnesses of what Curtis 
Smith told them about the burning was competent as c'xroborative of 
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Smith's testimony given on the trial, and tlie court so limited its use 
a t  the time of its admission. I t  is nolv the rule of practice with us that  
n hen testimony is admitted, not as substailtire eritlence, but in  corrobo- 
ration or contradiction, and that  fact is stated bx the court when it is 
admitted, i t  will not be ground for exception that  the judge does not ill 
his charge again instruct the jury specifically upon the nature of such 
evidence, unless his attention is called to the matter by a prayer for 
instruction; nor nil1 i t  be ground for exception that  el idence competcrit 
for some purpose, but not for  all purposes, is atlmitted generally, unless 
the appellant asks, at  the time of its admission, tliat its purpose be re- 
stricted to the use for which i t  is competent. h'. v.  S t e e l e ,  190 S .  C'., 
506, 130 S .  E., 308; Rule 21, Suprenie Court, 200 N. C., 827. Tlir 
record discloses no infraction of the rule, or noncompliance with the 
decisions on the subject. S'. v. S t e e l e ,  s u p ~ a .  

The  form of the indictment would seem to be sufficient. S. z.. F a r u l e r ,  
101 S. C., 887, 10 8. E., 563. The  o~vnership of the house is properly 
laid in  the defendant and Campbell as  tenants in common. A''. v. Had- 
d o c k ,  3 N .  C., 162;  S. 21. I I a ~ b e r f ,  185 S.  C., 760, 118 S .  E.. 6. Tllc 
fact that these same parties own other houses ill like capacity, is ]lot 
ground for demurrer or q u a s h a l .  S. c .  S p r o ~ c s c ,  150 S. C., 860, 64 S. E., 
000; S. r>. D a n i e l ,  121 N. C., 574, 28 8. E., 25.5; S. L-. VcC'arstc9r,  Db 

S. C., 637, 1 S. E., 553. Sufficient matter appears on tlie face of tlie 
inilictment to enable the court to proceccl to judgment. C. S., 4623;  
8. c. G a l l i m o r e ,  21  S. C., 372; S. 2.. G r e e n ,  1.51 S. C., 729, 66 S. E., 
364. h i d  tlie defendant could not be tried again for thc sanlr offei~sc. 
Y. 0. P ~ . i n c e ,  63 K. C., 529. H i s  plea of former conriction woulcl easily 
avail in case of a second prosecution. 5'. v. Kirlg, 193 N. C., 621, 143 
S. E., 140;  S .  v. F r e e m a n ,  162 K. C., 594, 77 S. E., 780. See, also, N. 1 . .  

l3ea7, 202 N. C., 266, 162 S .  E., 561, 80 A. L. R., 1101, and note. 
There was no error in  modifying the defendant's prayer with rcspect 

to the testimony of an  accomplice. 8. c. . l s l ~ b u r n ,  187 N. C., 717, Id2 
S. E., 833. The  charge as given was all the defendant a a s  entitled to a s  
a matter of law, and the judge is not rcquired to instruct the jury, 
except on the law of the case. S'. v. l l a n r y ,  19 X. C., 390. 

,1 careful perusal of the record leares us with the impression tliat the 
case has been tried in substantial conformity to the principles of l ax  
applicable and the decisions apposite The  verdict and judgment v i l l  
be upheld. 

S o  error. 
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E. RIcI,. WI1,SOR' AnD WIFE, ETHEL B. WILSON, V. 0. 0. ALLSBROOR, 
TRUSTEE, ASD E. L. WHITE. 

(Filed 9 R'ovember, 1932.) 

Reference B b: Mortgages H bMortgagor held entitled to finding as 
to whether note was paid or was to be paid out of rents. 

Where the plaintiff brings suit to restrain the foreclosure of a mort- 
gage on his property and alleges that the note secured by the mortgage 
Ires paid or mas to be paid out of rents collected by the mortgagor, and 
the matter is referred to a referee by consent: Held ,  the mortgagor is 
entitled to a finding of fact as  to whether the note had been paid or was 
to be paid out of rents, and w11ere the report of the referee does not 
contain any finding on this aspect of the case the cause will be remanded 
on the mortgagor's exception to the report. 

APPEAL by plaintiffs f r o m  Grad,y, J., a t  J u n e  Term,  1932, of S E ~ -  
HBNOVER. 

Civil action to restrain threatened foreclosure under  tliird deed of 
trust,  and  f o r  a n  accounting. 

011 8 1  Apri l ,  1930, plaintiffs executed a note to  the defendant, E. L. 
White ,  fo r  $694.16, secured by th i rd  mortgage, o r  th i rd  deed of t rust ,  
on plaintiffs' home and  dairy, 0. 0. Allsbrook, employee of defendant 's 
company, being named as  trustee therein. 

At  t h e  F e b r u a r y  Term,  1932, N e w  Hanover  Superior  CY,urt, the cause 
Tvas by consent referred to I-Ioil. K. 0. Burgwin  to find th2 facts  and  re- 
port  the  same together wi th  h i s  coilclnsion of l aw to the court.  I t  was 
fur ther  adjudged t h a t  the  temporary restraining order  be continued 
upon execution by t h e  plaintiffs of a n  indemnity bond in tlie sum of 
$500; otherwise, the  restraining order  was to be dissolved a l ~ d  racated 
if said b o l d  was not furnished witliin ten days. 

T h e  sale was thereafter  h a d  on 25 March  as  plaintiffs .rere unable to  
post t h e  required bond, but  the  mat te r  is  still  i n  c ~ i s f o d i a  ' ~ g i s .  

T h e  referee i n  his  report states the  account between the  parties, but 
lie fai ls  to  find whether the note socured by the  tliird d e ~ d  of trust,  as  
alleged by plaintiffs, has  been pa id  or x i s  to  he paid f rom rcnts collected 
by t h e  defendant. Except ion;  overruled. 

F r o m  a judgment  affirming the report  of the referee, the  plaintiffs 
appeal, assigning errors. 

I .  C. W r i g h t  and  R. G. G r a d y  for p l a i n t i f s .  
Chas.  B. S e w c o m b  and  John A .  S tevens  foi- defendants .  

STACY, C. J . ,  a f te r  s ta t ing tlie case: F r o m  the  plead ngs, i t  would 
seem tha t  plaiiitiffs a r e  entitled to a finding on their  alleg,ation that  the  
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note secured by the third deed of trust has been paid or mas to be paid 
from rents collected by the defendant. Stock ton  L-. Lenoir,  201 K. C., 
88, 158 S. E., 856, 8. c., 198 N .  C., 148, 150 S. E., 886; Parker  C'o. v. 
B a n k ,  200 N. C., 441, 157 S. E., 419; Just ice  c. Coxe, 198 N. C., 263, 
151 S. E., 252; B a n k  1;. Wins low,  193 N. C., 470, 137 S.  E., 320; T y p e -  
wri ter  Co. 1;. Hardware Co., 143 N .  C., 97, 6 5  S.  E., 417; Ecatzs a. 
Freeman,  142 N. C., 61, 54 S. E. ,  847; Gooch G .  V a u g h a n ,  92 N .  C., 
611. To this end, the order of confirmation will be vacated and the cause 
remanded for further proceedings as to justice appertains and as the 
rights of the parties may require. 

E r ro r  and remanded. 

MAT LEE BRMSTROKG v. HOJIE SERVICE STORES. 

(Filed 9 Xorember, 1932.) 

Corporations G +Failure to affix seal to corporation's chattel mortgage 
does not render the chattel mortgage void. 

A chattel mortgage duly executed by a corporation is not void for 
want of the corporate seal, but in the absence of the seal there is no 
presumption of corporate action and the burden of proving its a u -  
thenticity is on the party claiming under it, but in this case the 
authorization of the execution of the chattel mortgage was admitted, and 
the mortgagee was entitled to a preference against other creditors of 
the insolvent corporation. 

APPEAL by H. Bryan Duffy from C'ranmer, J., at February Term, 
1932, of CRAVES. 

Claim for preference, filed in a receivership proceeding and based 
upon the following pertinent facts: 

1. On 19 March, 1931, the Home Service Stores, Incorporated (now 
in receivership), executed a chattel mortgage on certain furniture and 
fixtures to H. Bryan Duffy to secure a debt of $150. This mortgage is 
spread upon the public registry of Craven County. 

2. I t  is admitted that the corporate seal was not affixed to said 
instrument. 

3. The  mortgage recites that  the "Home Service Stores, Incorporated, 
has caused this instrument to be signed in  its name by its president, 
attested by its secretary and its corporate seal hereto affixed, all by 
order of its board of directors." 

4. The  certificate of probate conforms to the requirements of C. S., 
3326, and recites that  the secretary deposes and says, in ter  alia, that 
"said instrument is the act and deed of the said corporation." 
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H i s  Rollor  lieltl that  the chattel mortgage \\-as l-oid : s against credi- 
tor. f o r  want  of t~ corporate sea l ;  a l ~ t l  f rom this  r u l i i ~ g .  the c la imni~ t .  
11. B y : ~ n  Duff?, apl~eals ,  nssigiii~ig error .  

S T ~ C Y ,  C. J. T h e  appeal  i n  this  rase \\:is tlislnissetl, 1 0 ~ 1 ~ .  231, fo r  
f ; ~ l l n r r  to  coinply n it11 tlic rules;  hut ,  oil  lotion and c o m l ~ l c t i o l ~  of the 
rccord, i t  h a s  been reiustntcd. 

,\ single question is pres~i i tc t l  fo r  tlt~cision : 1 s  a chat tel  mortgage dulJ 
a u t l i o r i ~ e d  hy a corporatioli and  signed in its name hy i l s  president aiitl 
attcstccl 1). i ts  sccrct:~ry I oid fo r  fa i lu rc  to at tach the corporate seal! 
TT'e tlliuli not. 

I t  n a s  said ill DUX c I ) .  N ( i t k h u r t l ,  105 IT. C., 131, 10 S. E., 1017, 
18 Am.  S t .  Rep.,  989, tha t  a seal is  not essential to  t l ~ e  validity of a 
cliattel iiiortgage whether csecutetl 1 ) ~  a n  i n t l i ~  idual  or a corporatioil. 

Tlic p a r t y  claiming mntler ~ ~ 1 1  corporate inortgage, lio\ve\er. \\oulcl 
l ~ a ~ c  the  burc1c11 of sllowiug its autlienticity, fo r  i n  t h e  absence of tlw 
co111p:1113 ' f isct~l ,  t l ~ c r e  is 110 presumption of corporate action. IIuX e 1,. 

Xnrh l tu? t l ,  s u p ) c l :  Uc\pui t l /  L I ~ C  r .  Ucl lanz~ j  X f g .  Co. ,  12 9. 11., 203, 
27 h~. I h c . ,  203. Hcrc,  the due authorization of the  escc2utloll of t11v 
~ i lo r tgage  ill quc.tioii is caonccdctl. . Jones-Phi i l ips  C' i i .  1 % .  XcC'orn t~ t  X .  
174  S. C'., 62, 93 S .  E., 449 ; 3 ~ 1 t l ) o t r  1 .  Cioolt, 113 K. U., 324, 20 S. E.. 
433; C o ~ ~ o i z  1 ' .  Sfcrticllantl, 103 S. C'., 207. 9 S. E.. 317;  R a w l l n g o  1%. 
H u n f ,  DO S. C., 270;  5 R .  C. I,., 393. 

Perl iaps i t  slioultl be 01)sel.l-~cl t h a t  \ \ c  arc, i ~ o t  t l c a l i ~ ~ g  \\it11 a coil- 
\ y nilcc or real  cstatc mortpagcX of a corporntio~n. B u i i c ~ y  1,. l I tr \sc l l ,  I84 
S. C'., 430, 115 S. E., 1 6 6 ;  ( ' a l t l ~ t  el l  I - .  N f y .  C'o., 1 2 1  S. C., 339, 2s 
S. EL, 475. 

E r r o r .  

1:AAIi O F  ASHL: v. J. I,. DIC'I<SOS, C s a c ~ ~ r o ~  OF I). D. DIC'KSOS, I)ECEASED, 
MItS. i \ lhRTIiA J. DICKSOS, AXD C. &I. DIC'RSOX. 

Sills and Notes A a-Widow received no consideratioll for  execution 
of note in this case and was not liable thereon in action by payee. 

IVherc a l~ucband executes a note a s  maker for moneF borrowed from 
the bank \\hich note is figled by another as surety, and after the death 
of the husband, his midmv, upon request of the surety, executes a note 
il l  like amount in substitution therefor \\hich is also signxl by the suret) 
In the saiue calmcity : Held, in a suit by the bauk to recover the amount 
borro\vcd an instructio~i that if the jury beliered t l  e evidence the 
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widow uuuld  not be liable is correct, the action being to recover the 
amount of the husband's indebtedness and not on the note executed by 
the widon.. nnd the widow having received no consideration for the note. 

APPEAL 1)y tlefeiidant, C. hf. Dickson, f rom Yfacl;, J., a t  J u l y  Term,  
1932, of ASHE. SO error. 

T h i s  is ail action to recorer of the  defendants the suin of $1,316, the 
~a1110unt of the i~~tlebtediiess of G. D .  Dic l r so~~,  deceased. to the plaint i f f ,  
a t  tlie da te  of his  death. 

- I t  llis dratli, nliich occurred prior  to 26 December, 1023, ti. 1). 
l>ickson was indebted to the plaintifY, Bank  of Ashe, i n  t h e  sum of 
$1,316, f o r  moliex loaned to him.  T h i s  indebtedness \ \ a s  evidenced by 
sew11 ~ io tes  :lggregatiilg the  suiii of $1,316, each executed by G. I). 

Dickson as  pr incipal  a i d  C. 31. Dickson, as  surety, and all  payable to 
the plai i~t i f f .  ,Iftcr the death of G. D .  Dickson, a t  t h e  request of J. L. 
Dickson, n h o  had  duly qualified a s  his  executor, and  of C. 31. Dickson, 
the defendwilt, Mrs. M a r t h a  J ,  Dickson, widow of G. D .  Dickson, de- 
ceased, on 26 December, 1928, executed a note fo r  the sum of $1,316, 
l ~ a y a b l e  to tlie plaintiff and due s i s  months af ter  date. T h i s  note was 
signed by C. 11. Dicksou, as  surety, and  was del iwred to the  plaint i f f .  
T h e  defentlant, M a r t h a  J .  Dickson, received no considcrntion for  th i s  
liote froin the plai i~t i f f ,  or f r o m  a n y  one else. T h i s  action was begull 
o ~ i  1 7  June ,  1980. 

c l~t ler  instructioiis of tlic court,  the jury aiis~r eretl tlie first issue, to  
v i t :  ( ' In  what  amount ,  if ally, is  the  defendant, N r s .  M a r t h a  J .  Dick- 
son, indebted to the plaintiff bank 011 the note sued on i n  their  action ? "  
"Sothing." 

Frorii judgmeiit tha t  plaintifi  recoyer nothing of the  defeiidai~t,  Mrs.  
& w t l i a  J. Dickson, the  tlt.fendant, C. 11. Dickson, appealed to  tlie 
Suprer11c c o u r t .  

1 % ~  Cr R I A I I .  Tliere \ \ a>  no error  i n  the  instruction of the court to 
tlie ju ry  that  if the  ju ry  believed all  the  evidence, thcy should answer 
thc first issue. ( 'Sothing." T h i s  is  not a n  action to recorer on the  note 
executed by the defendant, Mrs. Mart l ia  J .  Dickson, widow of G. D .  
Dickson, but to recover of the  defendants the amount  of the  indebted- 
ness of G. D. Dickson to the  plaintiff a t  his  death. A11 the evidence 
v a s  to the  effect that  she received no consideration f o r  said note either 
before or af ter  the  death of her  husband. Loan Association c. Swaim. 
198  P\'. C., 14, 160 S. E., 668. T h e  judgment is affirmed. 

S o  error .  
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N. C. THO&IPSOK AXD HIS WIFE, CARRIE R. THOilIPSON v. C I T Y  
O F  REIDSVILLE. 

(Filed 16 November, 1932.) 

Municipal Corporations H H r d e r  prohibiting parking in designated 
area held valid exercise of police power. 

An order of a city manager prohibiting parking cf  automobiles on 
the opposite side of the street from the city's fire station, entered in 
order to facilitate the ingress and egress of the city's fire engines, is 
held to be valid exercise of the police power, and the defendant's conten- 
tion that the order was arbitrary and discriminatory and that he was 
entitled to damages resulting to his property by reason of the loss of a 
"curb-service" business theretofore maintained in front of his store in the 
prohibited parking area cannot be maintained. 

CLARKSON, J., dissenting. 

APPEAL by plaintiff from Clement ,  J., at  J u n e  Term, 1932, of ROCK- 
IXGHAM. Affirmed. 

The plaintiff, Carrie R. Thompson, is now and has been cont i~~nously  
since some time prior to April, 1929, the owner of a lot in the city of 
Reidsville, N.  C. This lot is located on a corner a t  the intersection of 
Xorehead Street and West Market Street. I t  fronts on Moreliead Street, 
mliich runs east and west, a distance of about 100 fel.t, and 011 West 
Market Street, which runs north and south, a distance of about 40 
feet. Both streets a re  paved with asphalt, and afford easy access to per- 
sons traveling over and along said streets, in automobiles or other 
vehicles, to the sidewalks, which lie between said streels and plaintiffs7 
lot. There is situate on this lot a two-story brick building, whicli mas 
designed and constructed for use as a retail store, and offices. There 
are entrances to the store from the sidewalks on both Morehead Street 
and West Market Street. 

P r io r  to  April, 1928, the plaintiffs had leased the storc in said building 
to a lessee, who conducted in said store a retail mercantile business, 
from the date of h is  lease, to wit :  23 March, 1925, to s3me time during 
the month of May, 1930, when he  vacated said store. This lessee had 
built u p  a good business with customers, who parked their automobiles 
on Morehead Street opposite the entrance from said street to the store, 
and were given "curb-service," while they sat in their parked automo- 
biles. This  business constituted a large part  of the lessee's business 
prior to April,  1928, and enabled him to pay his rent promptly and 
satisfactorily, i n  accordance with the terms of his lease'. 

During the  month of April, 1928, the defendant, city of Reidsville, 
caused "No Parking" signs to  be placed along Norehcad Street, for a 
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distalice of about 100 feet from the intersection of said street with 
West Market Street, in an easterly direction. These "No Parking" signs 
were placed on the north side of Morehead Street, just off the sidewalk 
betweell said street and plaintiffs' lot. After these signs mere placed 
by the defendant on Morehead Street, persons who had theretofore 
availed themselres of the "curb-service," which was offered by plaintiffs' 
lessee, ceased to patronize him, with the result that  his business declined 
in volume. H e  was unable thereafter to pay his rent as stipulated in 
his lease, and finally vacated the store in  May, 1930. Plaintiffs hare  
been unable to rent said store since 30 May, 1930. 

The  defendant, city of Reidsville, has maintained "No Parking'' signs 
on Morehead Street coiltinuously since April, 1928. There was no ordi- 
nance of said city, prior to the commencement of this action on 17 June,  
1930, authorizing or directing the placing of these signs on Morehead 
Street. The  signs were placed and maintained on said street under the 
orders of the city manager of the defendant, for the purpose of keeping 
said street open and unobstructed. On the corner a t  the intersection of 
Morehead Street and West Market Street, opposite the corner on which 
plaintiffs' building is  situate, i s  a building owned by the defendant, city 
of Reidsville, and used as the city's fire department. The fire truck 
and other apparatus used by the fire department are kept in this build- 
ing. The  fire truck is about 42 feet long. Morehead Street, between 
the sidewalk which runs by the fire department and the sidewalk on the 
opposite side of the street, which runs by plaintiffs' building, is 40 feet 
wide. The "KO Parking" signs were placed and maintained on More- 
head Street to prevent collisions between the fire truck, when it was 
uecessarg to take i t  from the fire department building, and automobiles 
or other vehicles on said street. 

Since the commencement of this action, to wit, on 14  Bugust, 1930, 
the defendant, city of Reidsrille, has adopted an ordinance, which is as 
follows : 

"Section 312. Be it ordained by the city council of the city of Reids- 
ville that no person, firm or corporation shall park any automobile or 
other vehicle on the north side of Morehead Street in the city of Reids- 
ville, iminediately in  front of the city's fire department and extending 
along said Norehead Street from the intersection of West Market Street 
for a distance of 82 feet. 

The  purpose of this ordinance is to facilitate the uninterrupted exit 
and return of the city's fire trucks. 

Provided this ordinance shall not apply to casual stopping of vehicles 
for the purpose of receiving or letting off passengers or for the purpose 
of unloading, provided further, that no such vehicles shall be left in 
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said area unattended, and in no event shall be allo~r.cc to stand for a 
greater length of time than two minutes." 

The plaintiffs allege in their complaint that  the action of t l lv tle- 
fendant in placing and maintaining the T o  Parking" signs on Xore- 
head Street, on or near the sidewalks a d j a c ~ n t  to their building \vaq 
unlawful, arbitrary, nnjust and unreasonable, and that as the result 
of such action, they ha re  suffered damages in a large :.urn, (1) by the 
loss of rent.; from their building and ( 2 )  by the tliminished m l u c  of 
their property. 

At the conclusion of the cl-idence introduced at the trial by tlic. l~ la in-  
tiffs, there was :L judginent disn~issing the action a s  of lionwit. From 
this judgment, plaintiffs apptaled to the Suprcrne Court. 

CYosso~, J. The l-alidity of the ordinance at1ol)tctl 11,c the drfeiida~lt. 
city of Reidsrille, on 14 Alugust, 1930. and in force at the time of tht' 
trial, is not involred in this action nhich n.as beguu O I L  1 7  Junc,  1930. 
The acts of the defendant, of which the plaintifis co~liplain, ncre  all 
before the adoption of the ordinance. Fo r  this wason tlw question a.: to 
whether or not the ortlinmlcc is  valid is not preqrntetl in thi? actioi~.  

There was no evidence tending to shon- that  the ortlcrs of the c i t ~  
manager of tlie defendant, under which the " S o  Parbing" signs were 
~lacecl  and maintained on Morellrad Street, ~ r c r e  arbitrary, unreasom 
able or u n j u s t l ~  discrimiiiatory. These orders were made in tlie exercisc 
of the police powers of the drfrndant, and plaintiffs are not entitled to 
recover of the defendant for any loss suffercd by tlierii which x ~ a s  inci- 
dent to the exercise of this power. There x a s  no error in the judgment 
dismissing the action as of nonsuit. The  judgment is 

-1ffirmed. 

C ~ a ~ r i s o m ,  J . ,  dissenting: Property owners facing on streets of a city 
and merchants doing business in stores located thereon have certain 
rights which the go~er i i ing  body of a municipality i~ the forum that 
should determine, and the limitation of the use of the street must 
not be arbitrary, unreasonable or unjustly discriminatwy. A one-man 
power, a city manager. in his discretion, as in this case, should have no 
such power over the streets of a city. I t  is elementary that  it is  contrary 
to the genius of a free and independent people. 
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STATE OF NORTH CAROLINh OX T H E  I~ELATIOS OF T H E  BOARD OF COMMIS- 
SIONERS O F  BRUIYSWICIi COUNTY v. TT. H. WALKER AXD T H E  AhIERI. 
CAN SURETY COJIPANP OF NEW PORK. 

(Filed 16 November, 1932.) 

Principal and Surety B c--Bond of county officer is liable for his receipt 
of and refusal to return compensation in excess of statutory maximum. 

TVlifre the statute fixes the salary of a register of deeds of a coui~ty 
:~ncl c.1-oflcio clerk to tllc board of county commissioners, and cxl~ress1.v 
excludes his receiving any further compensation, the action of tlie boartl 
in ordering the payment of a further sum as compensation for alleged 
es t ra  service is unlawful, and the acceptance of such amount by the 
register of deeds and his refusal to repay the amount upon the dcmnnd 
of the county commissioners after a change in its personnel h'y electim 
are unlawful acts constituting a breach of the register's official bontl 
for which both he and the surety on his bond a re  liable. 

Al~.lmi~ by the  defr~i t iant ,  the  American S u r e t y  Company of Nerv 
York,  f r o m  Grady, J., a t  J u n e  Term, 1932, of B R L ~ ~ I ~ I C I ; .  Affirmed. 

T h i s  is  a n  action to recorer on a bond executed by tlie dcfentlant, 
Tv. H. Walker, register of deeds of Brunsrr-ick County, as  principal,  
and the Llmericmi Sure ty  Company of S e n .  P o r k  as surety. Jutlgment 
rras rendered i n  tlie action as  follows : 

"This  cause came on for  t r ia l  a t  the J u n e  Term,  1932. of Bruimvick 
Superior  Court,  and  i t  mas agreed by t h e  parties and  their  counsel ill 
open court,  tha t  a ju ry  t r ia l  sliould be waired, and  tha t  the presiding 
judge should hear  tlie eridence, find the  facts, and render judgment out 
of tern1 or out of the county, to h a r e  tlie same effect as if rendcred 
(luring the term. 

F r o m  the  e\.idence offered by tlw parties plaiiitiff ant1 tlefendants, the  
court finds the following facts  : 

1. T h e  board of commissioners of Bruiiswiclr County is  a body politic 
and-corporate, and a t  the Korember,  1930, election B. W. Benton, W. H. 
V a r n u m  and J. J. Ludluni mere duly elected as  nlcmbers of the board of 
co~nmissioners of Brunswick County, and  were duly qualified and  in- 
tlucted into office on the  first Monday ill Decen~ber ,  1930;  a t  the  general 
electioil i n  Norember,  1928, J o h n  J. Jenret te ,  H. L. Clemmons and 
Daiiiel R. Johnson  were duly elected a s  county commissioners of said 
c o u i ~ t y  and  on 3 December, 1928, they Kere duly qualified and  inducted 
into office, as  required by law. 

2. A t  the general election held i n  Norember,  1928, the  defendant. 
W. H. Walker ,  was duly elected to the  office of register of deeds of 
Bru~iswick  County for  a term of two years, and on t h e  first Monday 
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in December, 1928, was duly qualified and inducted into office, and, 
thereafter, he served as register of deeds and clerk to th~z board of corn- 
niissioners of said county until the first Monday in Declmber, 1930. 

3. Upon his induction into office, the d e f a d a n t ,  W. 1%. Walker, filed 
with said board of commissioners a bond in the penal sum of $5,000, 
for the fai thful  ~ e r f o r m a n c e  of his duties as such register of deeds of - 
said county; said bond having been signed and issued by the h i e r i c a n  
Surety Company of New York, and the same was approred by the 
board of comniissioners of said county, and was durinz the tenure of 
office of the said W. H. Walker in full forctl a i d  effect. A copy of said 
bond is incorporated as par t  of article five of tlie coinplaint, and is  
made a part  i f  this finding of fact. 

4. Chapter 498, section 5 ,  Public-Local Laws of North Carolina, 
session 1923, is as follows: 'The register of deeds of Bnmswick County 
shall receive a salary of two thousand dollars per annum, and sliall be 
allowed one clerk or assistant a t  a salary to be fixed by the board of 
county commissioners.' 

Section 6 of said act is as follows: 'The board of con missioners may 
at their discretion increase the salary of ally officer hereinbefore n1en- 
tioued; prorided, said increase shall not exceed fire hundred dollars per 
annum.' 

Section 7 of said act prorides : 'The officers hereinbt,fore mentioned 
shall faithfully perform all duties of their several offices imposed upon 
them by lam, and shall receive no otlier compensation or allowance what- 
soever for any cxtra additional service r e n d e r d  to the county or State 
or otlier go~ernmen ta l  agencies and they shall be liable to all the pains 
and penalties now or hereafter provided by law for failure to l~erforni  
the duties of their several offices.' 

5. The board of county comrnissio~iers of Bruns~r ick  County allowetl 
the defendant, W. H. Walker, an additional salary of $500 per annum, 
under the provisions of the foregoing ac t ;  and during said term of office 
hc drew a salary of $2,500 per annum, payable to him in niontlily in- 
stallnlents; and it was also prorided by the hoard of conimissioners that  
lie should be alloxed a clerk a t  an  annual salary of $900, and iu con- 
formity therewith the defendant, W. H. Walker, emploj.ed a clerk, who 
was paid a salary of $900 per annum in  acclordance with tlie resolution 
of the board of commissioners. 

6. There are sereral items declared upon in the complaint, but at tlie 
suggestion of the court, the plaintiffs withdrew all claims against the 
defendants except the two items hereinafter referred to. 

7. The  defendant, W. H. Walker, was defeated in the election of 
1930, and on 28 November, 1930, the board of commissioners of Bruns- 
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wick County made a special allowance to him of $450, and on 29 KO- 
vember, 1930, said board of commissioners made an  additional allow- 
ance to him of $425; both of said amounts were represented by vouchers 
drawn by tlie said W. H. Walker and countersigned by John  Jenrette, 
chairman of the board of commissioners, purporting on their face to 
be for extra work done by the said W. H. Walker. Immediately there- 
after, said vouchers were cashed by the said W. H. Walker, who thereby 
received from the county of Brunswick the sum of $875, the said sum 
being the total aniount of said two rouchers. 

6. The court finds as a fact that  no written claim or demand, itemized 
or otliern-ise, was ever presented by the said W. H. Walker to said board 
of commissioners, covering said two vouchers; and the court further 
finds a s  a fact tha t  he did not perform any extra work as register of 
deeds or otherwise, which would entitle him to additional compensation, 
his salary having been fixed by the General Assembly and the board of 
commissioners of said county at $2,500 per annum. The  court, there- 
fore, holds as a matter of lam, that  the payment of said vouchers 
amounting to $875, to the said W. H. Walker by the board of commis- 
sioners of Brunswick County was unlawful; that  the issuance of said 
T-ouchers by the said W. H. Walker, was contrary to law, and the 
acceptance of the money represented thereby constituted a breach of 
duty on his part, and a breach of his official bond, which was given 
in accordance with section 3345 of the Consolidated Statutes, for the 
discharge of the duties of his  office. 

Wherefore, upon the foregoing facts, it  is now considered, ordered and 
adjudged by the court that  plaintiff ha re  and recover of the defendants, 
W. H. Walker and the American Surety Company of New York, the 
sum of $5,000, the penalty of the bond in question, to be discharged 
upon tlie payment of the sum of $876, with interest thereon, a t  the rate 
of 12 per cent per annum, from 29 November, 1930, together with the 
costs of this action to be taxed by the clerk. 

Done at UTilmington, N .  C., this 5 July,  1932. 
H. 8. GRADY, Judge Presiding." 

The defendant, the American Surety Company of S e w  York, excepted 
to the judgment, and appealed to the Supreme Court. 

J .  IV. Ruark and Woodus Rellum for plaintiff. 
John D. Bellamy & Sons for defendant. 

COKROR, J. The action of the board of commissioners of Brunswick 
County, on 28 and 29 Norember, 1930, i n  ordering the payment to the 
tlefc~idant, W .  H. Walker, register of deeds of said county, and clerk 
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BROWS v. CLEMEPTT Co. 
- 

c r .  o&c.io of said board of con~missioners  (('. S., 3362). of tlw .urn. of 
$320 and  $425, respectively, out of t h e  nloiley i11 the  reasury of said 
c~ouiity, was u l~ lawful ,  not only hwause  not authorized hy law, but also 
hecause such action was i n  direct r iolat ion of a n  ex11res.i provision of 
chapter  498, Public-Local Laws of X o r t h  Carolina, 1El23. T h e  action 
of the  defendant, TI'. 11. Walker ,  i n  receiving said suins of m o ~ ~ e y  as 
ronipensation f o r  extra  services alleged to h a r e  been reilderetl by liim 
as  clcrk en: ofticio of the  board of commissioncrs, was also unlawful,  f o r  
tlie same reason. I Ie  had  n o  r ight  i n  l a v  or i n  nlorals to  retain said 
sums of money, W I ~ I  the board of conirnissloncm, u p o ~ i  a cliange i n  i ts  
pcrsonncl follouiiig the election i n  November, 1930, clemandcd i ts  r t -  
tu rn  by him. H i s  fa i lu re  to  re tu rn  t h e  money which h c  hat1 unlawfully 
reccivcd, ant1 which lie unlawful ly retained in his  possession u a s  :I 

hrcacli of his  official bo~ltl .  f o r  wliich both lie and his  surtlty a r e  lial)l(. 
to tllc board of commissioncrs of B r u n s n i c k  County S. r .  I - o t i t ~ q ,  
106 9. C., 5G7, 1 0  S. E., 1019. There  is no c,rror in  tlic. j l i d g m c ~ ~ t .  I t  1s 

-\ffirined. 

(Filed 16 November, 1932.) 

1. llill of Discovery A :I-Affidavit i n  this case hctld sufficient to  support 
order  for  e\amination a n d  inspection of writings. 

Where it apl)e:lrs from tlie plaintiff's atiidarit for nu e s a m i ~ ~ a t i o ~ i  of 
the ofiiccrs and agents of the defendant corporation and for an iuspeetio~i 
of its hooks that tlie plaintiff was seeking to rrcorer on .I coutract for the 
tlirision of profits from the construction of a certain building by the 
corporation, mid that the plaintiff could not approximately state tllc 
amount due thereunder vithout sucll discorcry, and t l ~ a t  the facts and 
rccords were lwculiarly within tlle Itno\\-ledge and lmssrssio~i of the 
t~fficers and :lyents of the defendant, a n  order hy  the clerk granting thc 
plaintiff's motion is not erroneous. 

2. Same-Ordcr f o ~  cliscovery may be issiiecl \vllw(.  lain in tiff is iulablc t o  
nppro\imately s tate  mnount due  without such orclei., 
d 1notio11 for an e\amination of the defendant and for tlie i~lspectitln 

of rccortls ant1 books mill not he granted for mele inability of the l~lnintift 
to nllcgc t l ~ c  exact amount claimed, but such motion may be gra~i t td  
\I liere it npycars that tlle p1:rintiR could not otliernise el en apgro.;imately 
ctnte the amount claimed, but tlle plaintiff is entitled to inspect only the 
books and records wrtinent to the inquiry and the 1) nintiff should be 
required to state sl)ccifically the books and rccords nhich he contends 
contain such matter. 
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3. Appeal and  Er ror  -4 d-Appeal f rom proper order  for  discovery is  
premature and will be dismissed. 

An appeal from a proper order for an esaminatiou of the corporate 
defendant's officers and agents and for an inspection of its b001is and 
records is premature and will be dismissed, but in this case the appeal 
is dismissed without prejudice to the defendant to more for a modification 
of the order so that it should include only sucli books nnd records as  are 
pertinent to the inquiry. 

,IPPE.IL by defeiitlant f rom B a r n h i l l ,  J., a t  Chanibers ill I)urliam, 
S. C., on 22 J u l y ,  1932. ,Ippeal dismissed. 

T h e  suiiinioils i n  this actioii ~ v a s  issued by tlie clerk of tlie Superior  
Court  of D u r h a m  County, 011 28 J u n e ,  1832. I t  v a s  duly served oil tlie 
defendant, a corporation, by the sheriff of Necklenburg Countp, on 30 
June ,  1932. S o  complaint i n  the action has  been filed by the  plaintiff. 
Upon his  application, as  provided by s tatute  (C. S., 20.5)) t ime for  
filing the  complaint has  been estendcd f rom t ime to time, by orders of 
the clerk of the  Superior  Court  of D u r h a m  County. 

Before the  t ime  for  filing the complaint h a d  espirecl, the  plaintiff 
mo\-ed before the clerk of the  Superior  Court  of D u r h a m  County for  a n  
order fo r  the c s n ~ i i i i ~ a t i o ~ ~  of certain officers and  elliplogees and of the  
hooks and records of tlic d e f c ~ ~ t l a l ~ t .  T h i s  niotiou was supported by an  
affidavit ill which tlie iiaturc. ant1 p ~ r p o s e  of tlie action is  set for th.  I t  
appeared f1~11n the affidavit that  cc r tn i i~  i i i formatio~i  n as required by tlie 
plaiiitiff to c11:1ble h im to d ra f t  a i d  file h i s  compla i i~ t  ill this action, 
aiitl that  such i ~ ~ f o r m a t i o l i  could bc secured only f r o m  tlie officers ant1 
employees, arid f rom the books a i ~ t l  records of the tlefeiitlaiit. T h i s  in- 
formation coultl not be sccurecl othcrnise hy tlie plaintiff.  It also 
appeared f rom the affitlarit tha t  tlie npplicntioii fo r  tlie ortlcr of es- 
amiliation was iiiatle i n  good fa i th .  T h e  order 11 as  made  by  t h e  clerk 011 

9 J u l y ,  1932. Thereafter  the defendant nppearctl before tlie clerk, ant1 
moved tha t  the  order be quashed and vacated, on t h e  ground tha t  it  
Jvas improrideiitly a i ~ d  improperly made by tlie clerk. T h i s  motion TI as  
wppor ted  by all aff ida~ it  filed by tlic tlefei~tlant.  Af te r  notice to tlie 
plaintiff, defendant's niot ioi~ was heard and tlciiied by tlic clerk on 1 6  
J u l y ,  1932. F r o m  t h e  order of the  clerk, denying its motion, the  
defendant appealed to the judge holding the Superior  Court  of Durllanl 
('ounty. Upon t h e  hearing of this  appeal,  the ortlcr of the  clerk v a s  
affirmed bx the judge, a i ~ t l  tlefcntlai~t a p p e d c d  to the Supreme Court .  
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COXNOR, J. I t  appears from tlie affidavit filed b -  t l i ~ ~  plaintiff v i t h  
thc clerk of the Superior Court of D u r l ~ a m  County, in support of his 
motion for an  order for the esa~ilination of certain officers and em- 
p lvees ,  a i d  of tlie books and records of the defendant, that this is an  
action to recover on a contract for serriccs rendered by plaintiff tb the 
defcndalit. Plaintiff alleges tlint defendaiit agreed to pa,r him a certai i~ 
lwrc2cntage of the profits made by tlie defenclalit on cert: in construction 
nork  for Duke rniversi ty.  Tlie actioli is to recover the amount due 
under the contract. I t  is not an actiou for an accounting. The  amount 
11on. due the plaintiff by the defeiidai~t cannot be dettmiiiled by the 
plaiutiff ni thout certain information ~ i o w  ill tlie cxclusi~-e possession of 
the tlefci~dant. I t  llas been held that an examination of tlie defendant, 
or nliere the defendant is a corporation, of its officers and employees, 
c n n ~ ~ o t  be liad nlerclg to enable tlie plaintiff to allege the exact amount 
to n l~ ic l i  he is e~ltitlcd, or to make all estimate of the dmnages sustained 
by him, unless the dealings bct~rcen the partics nc re  of s~1c11 a character 
that the amount sued for callnot be otlier~vise approxim:~tely stated. 18 
('. J., 1088. I t  appears from the affidavit filed by the plaintiff in this 
caw, that tlie dealings between plaintiff and defendant ere of the cliar- 
nctcr stated in the exception to tlic general rule. The  contention of the 
dr fmdant  that 110 csamination of its officers and employees, or of its 
books and records, should be liad, until tlic issue raised ~y its denial of 
the contract as  alleged by the plaintiff lias been tried and (letermined 
f a ~ o r a h l y  to the plaii~tiff, cannot be sustained. The  authorities in this 
a ~ i d  the dccisioils ill other jurisdictioiis cited by the defendant are not 
applicable in this case. 

This appeal must be dismissed on the authority of john sot^ 2.. X i l l s ,  
196 S. C., 03, 144 S. E., 534. As said in the opinion in that case, when 
a proper order for the esalninatio~i of the officers and enplogees, or of 
the books and records of a corporate defendant, lias btwl duly made, 
an appeal from the order for such examination to tlii:; Court is pre- 
mature, and nil1 be dismissed. The authorities cited in tlic opinion in 
that case support this principle. 

The appeal in the instant case is dismissed witllout yrejudice to the 
riglit of the defeiidant to more, if so advised, i n  the Superior Court, 
before tlie judge or the clerk, for a modific~atiori of t h ~  order for the 
cxarniilatioil bg the plaintiff of its books and records, to the end that  
only such books and records as contain information pert inerit to plain- 
tiff's cause of action, shall he produced by the defendant and submitted 
to examiiiation by tho plaintiff. I t  would setm that the )laintiff sllould 
be required to designate specifically the books and records which he 
contcntls contain the iiiforniatioi~ to ~ h i c 1 1  he is entitled. At least after 
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his examination of the officers and employees of the defendant, named 
in the order, the plaintiff will doubtless be able to do this, and thus have 
ample opportunity to secure the information to which he  is entitled, 
xvithout a denial of the right of the defendant to be protected from "a 
drag-net" examination of all its books and records. The  appeal is 

Dismissed. 

MRS. J. C. WALKER v. L. B. PRICE AIERCAKTILE COMPAXY 
AND G .  A. PUTT. 

(Filed 16 November, 1932.) 

Damages E a-Plaintiff's recovery held not defeated by failure of verdict 
to distinguish between actual and punitive damages. 

Where the plaintiff establishes an assault by the rerdict of the jury 
upon supporting evidence he is entitled to nominal damages a t  least, and 
where the rerdict of the jury fixes the damages a t  "$200 punitive" and 
there is evidence that the plaintiff was entitled to recover a large sum 
as actual or compensatorx damages: Held, the fact that the jury did not 
distinguish hetween actual and punitive damages will not deprive the 
plaintiff from recovering the sum designated. The distinction is pointed 
out where the verdict of the jury establishes that the plaintiff is not 
entitled to recover any actual damages. 

APPEAL by defendants from Harding ,  J., at  August-September Term, 
1932, of GCILFORD. g o  error. 

I11 her complaint ill this action, the plaintiff alleges two separate and 
distinct causes of action, on which she demands judgment that  she re- 
corer of both defendants both compensatory and punitive damages. The  
issues raised by the pleadings and submitted to the jury were answered as 
follo\vs : 

"FIRST CACSE O F  , ~ C T I O K .  

1. Did the defendant, G. A. Put t ,  speak of arid concerning the plaintiff 
in substance the words alleged in the complaint ? Answer : Yes. 

2. Was the defendant, G. A. Put t ,  the agent of the defendant, L. B. 
Price Mercantile Company, and acting within the scope of his authority 
as such agent at the time of the speaking of said words? Answer: Yes. 

3. What  damage, if any, is the plaintiff entitled to recorer? Answer : 
$50.00. 

SECOSD C A ~ S E  OF ACTIOS. 

1. Did the defendant, G. A. Put t ,  assault the plaintiff as alleged in 
the complaint? Answer : Yes. 
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C ' O A \ O H ,  J .  Tlie cl i t lcl~ce offcrctl by the  l ~ l a i l ~ t i f f ,  ant1 udiiiittctl by the 
c ~ ~ w t .  a t  the  trial of thi. actioil, n n s  suf ic ic i~ t  to  sust:iin nffirmati\e 
A I ~ \ I I ( Y ~  to  tlic first autl ~ c o 1 1 t 1  is>ucs ill c x h  of tlie cnnses of actloll 
allcgcd i n  tlic c o n ~ p l a i l ~ t ,  ;111tl a l w  to sllstain t l ~ e  :~ns\rcrs  to the i3sues 
; I >  t o  t h e  daniages nliicli plaintiff is c'i~titlccl to reco\cr  of tlcfendailts. 
1111 c,:rcll of said c:iuv3. of acLtloll. T h i s  c\ itlcl~izc, altlioug ti d1:lrply coil- 
t~atllcatctl h? c \ ~ t l r w t c ~  ~ ~ l t r o d n c c d  by t h e  tlcfcndants, \ \ a s  properly sub- 
iiiittt tl to t h  jury. T h t w  \\ as no c r ror  ill tllc charge of t lie court to the 
jury. \ \ I~ ic l i  entitlt  s tllc tlcfeiitlants o r  citlier of tllcrn to :L iicn trial.  

T11tl ( l ~ f ~ i ~ c l ; i ~ l t ~  r o l ~ t t  utl tha t  there 11 a5 error  ill tlie judgmeut, f01 
that  the ju ry  did ~ i o t  find tha t  plaiutiff is  entitled to actual  or corn- 
1wnsntory t lnn i :~gc~  011 her sccolicl cause of action, n11tl tha t  i n  the abser~cc 
of iuc.11 fintlil~g, AC i h  not e~i t i t lc t l  to  r c c o ~ e r  t h e  sum of $200.00, n11i~l1 
thc ,111r~ :1n:wtlctl 11cr a s  p u r ~ i t i r e  damages on her  cnust of action for  
a v x u l t .  l l : ~ \ i n g  cstablishecl lier cause of action for  :~r-aul t ,  pl:\intiff 
n n s  entitled to rccol cr n o n ~ i i ~ a l  danlnges a t  least, 5 C'. J., 701, and  tlicrc 
\I a s  c.1 i t l c ~ ~ c c  i n  this case, t c n d i ~ ~ g  to slio\\ that  \lie n as ent t h l  to  rccm er  
111 ntltlition to  1lo1nin:ll clarlinges, n sub.itailtial s u i ~ l  ns a c t i d  or compeu- 
satory tlnnlngcs. T h e  fact  tha t  tlic ju ry  did iiot tlistiuguisli bc tncrn  
iwii~lwnwtory aiid p u ~ i i t i ~ e  tlnmages i n  tlic a n s n e r  to tlie th i rd  i w ~ c  
111 t11v ~ c o l ~ d  cnusc of action, ought not, aud doe5 ~ ~ o t  dc l w i ~  e plaintiff 
of 1 i ~ r  r ight  to judgment on the ~ c r d i c t  a s  r ~ t u i ~ l l c t l  hy the jury.  I n  
( ; t / r 1 1 ( 1 1 i  1 % .  D c ~ ~ c ~ ~ c a u i ,  67 X o l l t ,  93,  214 Pnc.,  606, 33 .I. L. R., 381, 
citctl 1, deftwlnnts  ill support  of tlicir contentioll, t h e  jury ealwcssly 
fo~ul t l  t11:it plailltiff nits iiot entitled to  c o m p e i l s a t o r ~  tla ilagcs. It was 
l~cltl  111 that  cab?, tha t  plaintiff V:IS not cntitlctl to j u d p e n t  fo r  the  
puni t i \  c d a m a g t ~ ~  asseswl by t h e  jury. T h a t  c a w  is t l i s t i ~ i ~ q u i ~ l ~ a b l e  f rom 
tlle i n s t ; ~ l ~ t  cnsc. Tilt, judgment ill t h i ~  nct ioi~ is  affirlnctl. 

S o  crror. 
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STATE r .  NEALIE BROWN ET AL. 

(Filed 16 November, 1932.) 

C14minal Lam L d-Record in  this case is remanded for correction. 
The record of a case is presumed correct and the trial court should 

not change it unless it contains error which it is his manifest duty to 
correct, in which case the trial court has the power a t  term to correct 
the error to make tlle record speak the truth, and on this appeal the case 
is remnnded for correction of the record, it appearing that the verdict of 
tlie jury  was inaclvertently recorded as "guilty of murder in the third 
degree" when the jury had returned a verdict of guilty of manslaughter. 

- h ~ ~ . . i r ,  by defentlant, Sea l i e  Brown, from Cranmer ,  J., a t  J u l y  Term, 
1032, of DTPI,IS. 

Criminnl prosecution tried upon an  indictment charging the defend- 
ants wit11 the murder of one Ambrose Lanier. 

Verdict : ('Guilty of murder in  the third degree." 
Judgment : Imprisonment in  the State's prison as to each of the de- 

fendants for  a term of fifteen years. 
The  defendant, Sea l ie  Bro~i-n,  appeals, assigning errors. 

A l  t f o ~  izry-Geneml Brz imnz i f f  and Assis tant  d t f o m e y - G e n e r a l  Xea~c~el l  
for fltc S f a f e .  

J .  7'. Gresham,  J r . ,  for d e f e n d a n f ,  S e a l i e  B r o w n .  

STACY, C'. J. I t  appearing that  tlie ~ e r d i c t  was inadwrtently re- 
corded "guilty of murder in the third degree," when ill reality the jury 
returiietl a verdict of manslaughter, tlle motion of the State to remand 
the cause for correction of the record will be allowed. S.  c. Harr i son ,  
104 S. C., 728, 10  S. E. ,  131;  S. c. Farrar ,  ibid. ,  702, 10  S .  E., 159, 
P. c., 103 S. C., 411, 9 S. E., 449. 

That  the Superior Court a t  term has the power t o  make its records 
speak the truth,  and, to this end, to correct them, if need be, is estab- 
lished by a number of decisions. S. v. X a r s h ,  134 N. C., 184, 47 S. E . ,  
6 ;  S. e. C'zirrie, 161 S. C., 275, 76 S .  E., 694; S. v. Bordeaux ,  93 N. C., 
560; 8. 2.. Dacis ,  80 IT. C., 384;  S. v. Szcepson, 81 K. C., 571. See, also, 
iS. v. Len ,  an te ,  35; LaBarbe  v. Ing le ,  201 K. C., 814, 161 S. E., 486; 
D u r h a m  u. Cotton Illi71s, 144 N .  C., 705, 57 S. E., 465. 

The  presumption is, that  the record as it appears is true, and tlie 
court ought not to interfere with i t  at  all, unless, upon thorough inquiry, 
its duty of correction is manifest. S. c. Harr i son ,  supra.  
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Ordinari ly ,  t h e  court m a y  proceed ez nzero mofu to  correct i ts  records, 
and to make  them speak the  t ru th ,  but  in  Durham c. C o t t o n  X i l l s ,  s u p r a ,  
i t  was suggested, a s  t h e  better practice, to do so only a f te r  notice to  the  
p a r t y  to  be affected by t h e  correttion, especially if t h e  change be 
i l~a te r ia l .  S r ~ m n z e r l i n  v. Cowles, 107 N. C., 459, 12 S. I:., 234. 

Remanded. 

TOM PEJIBERTON ET AL. V.  C I T Y  OF GREENSBORO. 

(Filed 16 November, 1!)32.) 

Appeal and Error 
appellant f rom 
t u r m .  

J -As no substantial hnrm has 01- will resul t  to 
order  appealed from t h e  judgment will not be dis- 

Where on appeal from the court's refusal to grant a written motion to 
strike certain allegations from the complaint on the ground of irrelevancy, 
it  appears that the plaintiff is to file a bill of particu ars  and that no 
substantial injury has or is likely to result to the defendant on account 
of the refusal of the motion and that the matter can better be determined 
upon tlie filinq of the bill of particulars, thr  order dergiag defendant's 
motion will not be disturbed. C. S., 537. 

A \ ~ ~ ' ~ . i ~ ,  by  tlpfe~itlant f r o m  Ogle,sl)?y, J., a t  J u u e  Term,  1932, of 
GTIILVORD. 

C'ivil actiou to  recover conipeiisatioa f o r  tlie par t i a l  l ak ing  of plain- 
tiffs' lmitls, o r  damages f o r  all alleged nuisance ar is ing out of the toll- 
structiorl and  i i ia intei la i ic~ of a sewerage disposal plant.  

T h e  complaint alleges scveral elemerits of clainagr, a llumber of which 
tlie defenciant asked to liavc stricken out, as  irrelevant a n d  immaterial.  
C. S., 5 3 7 .  Tlie nlotion was allowed ill part-the plaintiffs offering t o  
file a bill of particulars-and the  defe~ldal l t  appeals because his  I Ionor  
('refused to strike f r o m  the complaint the  irrelevant or reduiltlant mat te r  
w t  fo r th  therriii ,  as  specifitd i n  clcfe~~tlalit's written motion." T l iwe  a r e  
cight sprr i f icat iol~s i n  the tlefendant's motion. 

STICI., C. J. I t  m a y  be doubted whether the excepticn is  sufficiently 
definite to enable us to review t h e  different specifications, but  h o v e r e r  
tli i i  m a y  he, it  is  not discernible f r o m  the  rccord tha t  a n y  h a r m  h a s  
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come, or is likely to come, to the defendant by reason of the court's 
ruling. Hosiery Nil1 e. Hosiery ;Zlill, 198 N. C., 596, 152 S. E., 794; 
Ellis 1;. Ellis, ibid., 767, 153 S. E., 449. 

I t  is readily conceded that  nothing ought to be in  a complaint, or 
remain there over objection, which is not competent to be shown on the 
hearing. C. S., 506; 21 R. C. L., 452. But  the matter can better be 
determined after the bill of particulars has been filed. S. 1;. Lumbcr 
C'o., 199 N. C., 199, 154 S .  E., 72. See, Hines v. Rocky Jfount, 162 
N. C., 409, 78 S. E., 510, for scope of recoverable damages. 

.Is no substantial right, of which the defendant can apparently com- 
plain, has presently been affected or impaired, the judgmciit will not 
he disturbed. C. S., 537; AIcIntosh, K. C. P. & P., 378. 

Affirmed. 

E. W. COLTRASE v. D. L. DONNELL, Tax COLLECTOR OF GUILFORD 
COUNTY. 

(Filed 16 November, 1932.) 

Taxation D +Tax lien attaches to  personalty only from levy, and owner 
is not liable for taxes for years prior to his possession. 

There is no lien for taxes on personal property except from levy 
thereon, K, C. Code of 1931, $986, and where certain personal property 
comes into the hands of the defendant first as administrator and then as  
distributee he is personally liable for the taxes thereon only from the 
date he obtained possession, and the county cannot collect from him the 
taxes due on the property for the years prior to his possession of the 
property as administrator. N. C. Code of 1931, $971(50), 7985. 

, ~ P P E . ~ L  by plaintiff from Havding, J., at  August Term, 1932, of 
GTILFORD. Reversed. 

This is a controversy without action submitted to the court on a state- 
ment of facts agreed. C. s., 626. The  facts are as follows: 

The plaintiff, E .  W. Coltrane, is a resident of Jamestown Township, 
in Guilford County, Sort11 Carolina. H e  is now the owner of certain 
personal property, which came into his possession, as owner, in 1930. 
The said personal property was formerly owned by John  L. Coltrane, 
who at his death in Norember, 1928, was a resident of Guilford County. 
At the death of John L. Coltrane, the plaintiff, E. W. Coltrane, duly 
qualified as his administrator, and as such administrator took into his 
possession the said property, as assets of the estate of his intestate. H e  
held said property as administrator during the years 1929 and 1930. 
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Dur ing  the year 1930, after the date for  listing property for  taxation, 
the plaintiff became the owner of said property as a dii3tributee of the 
estate of J o h n  L. Coltrane. 

Dur ing  the month of January ,  1032, the board of commissioners of 
Guilford County, listed the personal p r o p r t y ,  which was o\viied by 
Jolin L. Coltrane, deceased, during the years 192 i  and 1928, and which 
is now owned by the plaintiff, E. W. Coltrane, for  taxation for  the years 
1931, 1930, 1920, 1925 and 1927, aud lcricd taxes on said property for  
each of said years. T h e  said property had riot theretofore been listed 
for  taxation by J o h n  L. Coltrane, by E. IFT. Coltrane, at ministrator, or 
by $2. W. Coltrane. 

The  plaintiff has paid to the defendant, D. L. Doiinell. who is the tax 
collector of Guilford County, the taxes leried on said pcisonal property, 
for  the years 1931, 1930 and 1929. H e  has refused to pay the taxes 
leried for  the years 1928 aiid 1927. These taxes, with penalties, aggre- 
gate the sum of $287.39. 

r 7 I l ~ c  court was of opinion tliat upon the facts agreed, the clefcildant, 
D. I,. Donnell, t a s  collcctor of Guilford County, was ei~ti t led to recover 
of the plai~itiff,  as  owner of said persolla1 propert?, tlle :,uili of $287.50, 
ui t l i  penalties a i d  costs, and rendered judgment ill accordailcr with this 
opinioil. Plaintiff appealed to tlic Suprcnie Court. 

Tlralscr cF C a s r y  for p l a i n t i f .  
3. L. E'cnfress for tlpfendatl f. 

( l o s s o n ,  J. Tlie presumptioll created by statutc (N. C. Code of 1031, 
section 7971 (50))  tliat plaintiff. n h o  TI as in possessioil ,f tllc personal 
p r o p r t y  i i n o l ~  ed ill this controrersy in  Jai luary,  1932, v a s  the owner 
aiid ill pofic~sioii of said p r o p r ~ t y  oil 1 .ipril of the fire 1 rectding years, 
is rebutttd by tllc facts admittad by the defendant. E-c n a s  not tlic 
owner or in possession of said l~roper ty  in 1025 or in 1027. H e  i ~ o w  own5 
the property as a distributw of thr. estate of J o h n  1;. Co trail?, and \ \as  
mcli owner on 1 April,  1931. Thc  property mas in  hi: poqsession, as 
atlniii~istrator of Jo111i L. Coltrane, cicceasetl, on 1 ,lpril, 1930, aiid 1929. 
H e  fniletl to list or pay taxes on said p r o p c ~ t y  for  tliecc years, or for  
the year 1031. H e  vas,  thcrcfore, personally liable for  the t a w s  for  
each of tllcse years, S. C. Code of 1931, section 7985. HE lias paid theqe 
taxes. Hr is not, howerer, lmwm:rlly liable for  the tascs for  the years 
1928 or 1927. Hc was not i n  possession of the property, either as ad- 
millistrator or as owner, during either of these years. 

Guilford County had no lien on tlle personal propel-ty now onnetl 
by the plaintiff for tlir taxes due for  the years 1928 or 1327. Taxes are  
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not a lien upon personal property, but f rom a l e y  thereon. S. C. C'otle 
of 1931, section 7986. There  had  been no l e y  on said property f o r  
taxes pr ior  to  the date  on which plaintiff became t h e  owner. H i s  tit le 
to the property is, therefore, f ree  f r o m  a n y  lien f o r  taxes. There  was 
?rroi9 in the judgment, which is 

Reversed. 

(Filed 16 Kovember, 1932.) 

1. Husband and Wife G a :  Estoppel A a-Husband held estopped by 
deed to wife from denying her title to land formerly held by en- 
tirety. 

Although the riglit of survivorship in lands held by husband and wife 
by entirety cannot be defeated by the deed of either one of them alone, 
where the husband gives the n-ife a fee simple deed thereto with full 
covenants of warranty, and thereafter the husband obtains an absolute 
d i ~ o r c e :  Held,  upon the securing of the divorce the parties became 
tenants in common in the lands, and the husband's deed will estol) him 
from denying the wife's title thereto in fee simple. 

2. Estoppel D +Under facts of this case it was not necessary that 
estoppel be pleaded. 

Where a husband gives a deed to his wife for lands held by them by 
entiretl-, and thereafter the husband obtains an absolute divorce from 
the wife: Held,  in the nife's action for the possession of the lands it is 
not necessary that she specifically plead that the husband was estopped 
by his deed from denying her title. 

3. Cancellation and Rescission of Instruments B c-Right to rescission 
held lost by laches in thus case. 

The cancellation of an instrument for fraud should be sought within 
a reasonable time from the cliscovrrg of tlie fraud and \\.here the 1111s- 
band deeds certaiu lands to his wife and thereafter obtains a divorce from 
her and tlie wife Iwings action for tlie possession of the lands, the hus- 
band may not seek to avoid his deed for alleged fraud in its lwocurement 
when such fraud occurred and was discovered more than three years prior 
to the commencement of the action. 

4. Cancellation and Rescission of Instruments A b-3Ii~rep~ese11tations 
must be of past or subsisting fact in order to support rescission. 

Rlisrepresentation must be of a past or subsisting fact in order to 
support an action for the rescission of a deed for fraud, and in thiq 
case, granting that the allegations in the pleadings were sufficient to 
support the relief of rescission, the evidence is held to be of insufficient 
probative force to be submitted to the jury. 
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APPEAL by defendants from EIardlng, J.. and a jurg, at September 
Terni, 1932, of Dav~nsox .  No error. 

The facts:  ( I )  J. L. Michael and wife, 1,. 13. Micl~acl, on 25 April,  
1921, coiir-eyed a certain lot of I m d  locatc1.1 in the city of Lesingtou, 
D ~ T  idson County, Kor th  Carolina, tlescribing same hy nir tes and bounds, 
to Will TT'illis and Mary Willis, wlio nere  husband and v i fc .  Said deed 
is recorded in the office of the register of deeds for D a ~ i d s o n  County, 
Sort11 Carolina, Book 109, p. 142. Tlie coi~sideration \$as $450. (2)  
Will Killis, on 19 June,  1928, conveyed oiie-half iiitelcst in the saitl 
land to the plaintiff Mary UTillis "in consideration of one dollar anel 
otlicr coiisideratiolis." I11 said deed is the following wlr ranty  clause: 
",111(1 the said lxwty of the first part, for tllemsel\es clid their heirs, 
esecutors and admiiiistrators, c o ~ e i ~ a n t  with said p a r t  of the second 
part, heirs and assigns, tliat he is seized of said premises ill fee and 
has right to convey the saiiie in fee simple; that tlie s:unc arc  free ant1 
cle:~r from all encumbrances, arid that  lie (lo hereby forever warrant 
ailti nil1 forever defend the said title to the same against ihe clainis of all 
persons n l i o r ~ ~ s o c ~ r r . "  Said deed is duly wcordcd in the office of the 
register of deeds for D a ~ i d s o n  County, Sor t l i  C a r o l i ~ ~ a ,  Book 109, 
p g e  198. 

A l t  the Fcbruary Terni, 1931, of Daviclsoli County Superior Court, 
Will Willis was decreed an absolute divorce from N a r j  Willis. on the 
ground of adultery "that the bonds of matrmiony betnccn tllc plaintiff 
a 1 ~ 1  dcfeiidant be forever dissol\ed." Tlie plaintiff 3Iary Willis brought 
this action against tlefenclants for tlie possessio~~ of the laud. Ikfcndants  
(leilied plaintiff's right to recovcr oil the grou~it ls:  ( 1 )  That  tlie deed 
of Will Vi l l i s  to J fary  Willis executed on 19 June,  192S, i s  1 oitl a i d  
does i ~ o t  conr ey any iiitercst x h a t s o e ~  er ; ( 2 )  that tlie co~isitleration 
T\ as tliat tlie plaintiff stay a t  home as a wife slioultl do aud "quit run- 
niiig around ni t l i  otlicr men." 

I t  is further more fully allcgetl by defendants: "That if said deed 
made by Will Willis to X a r y  Willis on 19 June,  1923, did not rcserxe 
n life estate to Will Willis, there n a s  a mistake ant1 1~11su11tlersta11di1ig 
ill the draft ing of saitl deed ant1 tlie execution of the same and this 
tlefcntlant Will TT'illis alleges that  the saitl deed should be reforn~etl 
to conform to the agreement. . . . That  the plaintiff kno~vingly 
:~nd vilfully at tlie time the deed of Will Willis to Mary Willis was 
inatlr, on 19 June,  1928, entered into the aglSrement wit11 tlie tlefcwdxrrt. 
to stay a t  home and 'quit running around with other men,' for the pur- 
pose of cheating a i d  defrauding tlie dcfei~tlant Will Willis of his ill- 
tercst in the property described in paragraph t n o  of the complaint, 
nncl did cheat and defraud the defendant by her promises (wliicli 
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promises were tlie niaking of and consideration of said deed) in ob- 
taining his signature to said deed knowing full well a t  the time that  
she, the plaintiff, after securing said deed intended to abandon the 
defendant arid live in illicit cohabitation with other men. . . . That  
the plaintiff N a r y  Willis disregarded the consideration of the said deed 
referred to in paragraph two of the complaint dated 19 Julie, 1928, b. 
immediately l ea r i~ ig  and abandoniiig her husband Will Killis, a11d 
immediately contiiiuing her old life and living in fornication and 
adultery with one . . . . Wherefore the defendaiits 
pray:  ( I )  That  the deed of Will Willis to N a r y  Willis dated 19 June,  
1928, be declared void. (2)  That  if said deed is not declared roid that 
the same be reformed or set aside for want of consideration and riola- 
tions of the terms and conditions under which said deed was deliyered 
or be reformed to speak the truth. (3 )  Fo r  such further and other 
relief as may be just." 

The  issues submitted to tlie jury and their aiiswers thereto \\ere as 
follows : 

1. I s  the plaintiff the owner and entitled to the immediate possessio~l 
of the land described in the complaint ? Answer : Yes. 

2. What amount, if any, is the plaintiff entitled to recover of thv 
defendants for rent of said premises ? Answer : Kot  allything." 

On  the verdict judgment mas rendered for plaintiff. The defendanta 
made numerous exccptious and assignmeilts of error and appealed to 
the Supreme Court. 

Spruil l  & Olive fo r   lai in tiff. 
P. V. Crifcher and Wulser & IYalser for defendants. 

C ~ a ~ r r s o s ,  J. Will Willis and wife Mary Willis, as husband and wife, 
held an estate by the entirety in a certain lot of laud in Lexingto~i, 
S. C. TTTill Willis conveyed one-half interest in the land to the plaintiff 
his wife, on 19 June,  1928. The deed had full covenants of warranty. 
Thereafter a t  February Term, 1931, Davidson Superior Court, ail abso- 
lute divorce was grailted Will Willis from his wife Mary TTTillis 011 tlie 
ground of adultery. 

The  first question involved : H a s  plaintiff under the facts a fce simple 
title to the lalid in  controversy? We think so by estoppel. 

I n  Domey c. Kirkland, 177 S. C., at p. 522-3, is the f o l l o ~ r i ~ ~ g :  "The 
deed uiidcr which the defendant claims, having been made to him and 
his wife, they took an estate by entirety, which carried with it the 
right of survivorship, and neither acting alone could by deed destroy 
this right or affect the estate of the other (Freeman v. Belfer, 173 N. C., 
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5Sl), but vihile this is so, during the joint lives of t i e  liusband and 
u ~ f e ,  the husband is entitled to tlie control and use of the land as  his 
own property. . . . Ill B y i ~ u m  c. Tl'icX(.r, 1.21 N. C., 96, n mortgage 
executed 1)y tllc husband alone was sustail~etl, the Court saying, 'This 
estate by entirety is ail ariomaly, and it is perhaps an  owrsight that tlie 
Legislature lias not cllanged i t  into a cotenancy, as l i rs  heen done in 
50 rilany states. This ]lot  ha^ ing been donc, it still pclsscsses here the 
snuw properties and incidents as a t  coninio~i law. L o n g  c. I l a r ~ m .  S T  
iR;. C., 333. ,It conilnon law, "tlie fruits  a c c r u i ~ ~ g  tluri~lg tlicir joint lives 
~ r o l ~ l t l  helong to the liushantl." ( S i m o n f o n  7.. C'omrl lus ,  9'3 N .  C., -237), 
l~eilce the husband could mortgage or conr c) it  during the term of their 
joint lives, that  is, the right to receive the rents and profits; but neitller 
rould encumber it so as to destroy the riglit of the othci., if survivor, to 
wrcire the land itself uniinpaircd,' and in Gr.ceizz.~/lc P .  C tor i l fo ,  161 
S. C'., 342, a lease for ten years made by the lrusband was held to be 
7 d i d ,  and the Court said of the nature of the ?state all 1 the rights a i d  
pou c ~ s  of the husbaird during the life of the n ifc : Uratly a i d  h i i  
T\ lfc held, not as tenants ill comnion or joi~lt  tenaiits, but by entireties, 
their riglits must be dctcwnincd 117 the rules of the conirnori law, accord- 
illg to nllicli the posscssioii of the property t l u r i ~ ~ g  tlicir joilit lives vests 
ill the llusbaid, as it does nlicn the n i f e  is  \ole sclzrtl.' " 

111 I ' o f f s  1 % .  I'a!jnc, 200 S. C., a t  p. 249, is tlic fo l l i~uing:  "In X c -  
Iicrljlon c. C a ~ t l X ,  167 S. C.. 411, it is held that  a drcree of absolute 
divorce destroys the uuity of liusbancl a i d  nife,  and tlrcrefore eouverts all 
citate bx the e i~t i re ty  into a tenancy in comnro~~." 

JTlicn T i l l  Willis and  Mary Willis nero  granted an  absolute divorce 
tlw estate entireties was severed and they became tcn,lnts in common, 
cwc,pt for tllc fact that Will Willis had drra t iy  coi~vcyrd to Mary 
Willis. 

111 l i t r l l y b u r f o ~ ~ ,  r .  S l a g l ~ ,  132 N. C., a t  p. 952, we find: "Indeed, it 
lias been said to have been fully establis2ied as a principle by the best 
authority, that  the doctrine of estoppel applies to collveyalices ~ ~ i t h o u t  
n a r r a i ~ t y  uliere it aplwars, by tlie deed, that the parties iritended to deal 
with alid convqv a title ill fee simple. Gi-trhnm v. X e ~ ~ X . ,  1 Ore., 32.5; 
1 Greenleaf on Ev., scc. 24. And, if this is not true, the estoppel ccr- 
t a i d y  arises wlim the co~~veyance  of the lanil is coupled with a covenant 
of warrant - .  Mr. Gree~lleaf says:  '-1 covenant of TX-ar:anty estops tlic 
g r a ~ ~ t o r  fro111 setting up ail after-acquired title against the grantee, for 
it is a perpetually o p e r a t i ~ ~ g  covenant.' " C'apps 7.. X u c s e y ,  199 N .  C., 
196. 

From the facts a i ~ d  circumstances of this case we do not think the 
qwstion of estoppel had to be 1)lcaded. I n  X e y c r  c. l 'hompsoi l ,  183 



N. C., a t  p. 545 (quoting from Bank v.  Glenn, 68 S. C., 36) is  the fol- 
lowing: " 'And if, after the sale to the vendee, the vendor perfects the 
title, such subsequently acquired title inures to the vendee by estoppel; 
which, being a part  of the title, may be given in  evidence without being 
specially pleaded.' " 

B y  the divorce absolute the estate by entireties was converted into a 
tenancy in common-Mary Willis and defendant Will Willis each 
having an  undivided half i n t e ra t .  Will Willis having deeded a half 
interest to Mary Willis by warranty, is estopped to deny plaintiff's title. 

The  second question involved: Have the defendants alleged sufficient 
facts to set aside the deed from Will Willis to Mary Willis for fraud 
and deceit, and is the evidence of sufficient probative force to sustain 
the allegations? We think not. 

I n  Stone v.  Xil l ing Co., 1 9 2  N. C., a t  p. 586, i t  is said:  "The general 
conditions under which factual misrepresentations may be made the 
basis of an  action for deceit are stated in  Pollock on Torts  (12  ed.), 283, 
as follows: 'To create a right of action for deceit there must be a 
statement made by the defendant, or for which he  is  answerable as 
principal, and with regard to that  statement all the following condi- 
tions must concur: ( a )  I t  is untrue in fact. (b )  The person making 
the statement, or the person responsible for it, either knows it to be 
untrue, or is culpably ignorant ( tha t  is, recklessly and consciously 
ignorant) whether i t  be true or not. (c)  I t  is  made to the intent that  the 
plaintiff shall act upon it, or in a manner apparently fitted to induce 
him to act upon it. ( d )  The  plaintiff does act in reliance on the state- 
ment in the manner contemplated or manifestly probable, and thereby 
suffers damage.' (At  p. 587.) Our  decisions are to the effect that 
'where it is sought to base one's relief on the ground of fraud, the 
allegations of fact must be specific and definite.' Evans v. Davis, 
186 N. C., p. 45." V a a k i n s  v. C'arter, 196 N. C., 538. 

I n  Hinsdale v. Phillips, 1 9 9  S. C., a t  p. 572, citing numerous nuthor- 
ities, me find: "As a general rule, fraud as a ground for the rescission 
of contracts, cannot be predicated upon pronlissory representations, be- 
cause a promise to perform an act in the future is not in the legal sense 
a representation. Fraud,  however, may be predicated upon the non- 
performance of a promise, when it is shown that the promise m-as merely 
a device to accomplish the fraud.  A promise not honestly made, because 
the promisor at the time had no intent to perform it, where the promisee 
rightly relied upon the promise, and mas induced thereby to enter into 
the contract, is not only a false, but also a fraudulent representatioii, 
for which the promisee, upon its nonperformance is ordinarily entitled 
to a rescission of the contract." 
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1 1 1  I - o l c ~ ~ g  c. Ila?nzllon, 196 S. C., at  p. 819, is  the following: "pre- 
termitting the question as to ~{he the r  the defendant in hcr counterclai~n 
has alleged facts sufficient to c o ~ ~ s t l t u t r  a drfeuse or a cause of act1011 
for deceit ( S f o n e  v. L%filling Co., 192 N. C., 685, 135 S. I<., 449) we are 
of opil~ion that the evidence offered in support thereof is too vague and 
indefinite or too gossamery to sustaiu such an action or to defeat plain- 
tiff's claim." 

The tlectl to plaintiff TTas made and executed by defend:mt Will Willis 
on 19 June,  1928. H e  obtained a divorce from plaintijf nearly three 
years thereafter, February Term, 1931, Da l  itlson Superior Court. Thib 
action was cornn~enced 2 October, 1931, and the alleged defense of fraud.  
etc., set u p  over three years after the deed n a s  made and in and after 
this action was instituted. The  tlefer~tlants tendered no issue of fraud nor 
did they except to the issues upon uliich the theory of the case mas tried. 

111 X a y  7%. Loomls,  140 x. C., 339, the Court says: ''In order to 
rescind, lionever, the party injured must ac't promptly and within a 
~ ~ a s o l l a b l e  time aftcr the discovery of the fraud, or after he should l i a ~ c  
discovered it by due diligence; and he is not alloned to rescind in part 
n ~ d  affirm ill p a r t ;  he must do one or the other." X t S z i r  7%.  F i n a n c e  
C'o., 191 X. C., a t  p. 718. 

Dcfelidarlt Will MTillis testified in part  : " T l ~ e  conside .ation betweell 
me and my wife, x a s  when I made her this deed that  she would stop 
riding, running arouud n i t h  this man a t  night. . . . And I made 
her this deed and she left  ulzfh h rm three u eehs af ter  thaf." 

C'o~~ceding that there was fraud, yet with the knowledge of the fraud 
that the defendant Will Willis alleged n a s  practiced on him, more than 
t h e e  years before, he riel er brought an  action to set aside or rescind the 
deed for fraud, but set up the defensc of fraud in  this action, over three 
years after lie kncw of the fraud. H e  is too late under the facts ant1 
circumstances of this case. 72 A .  L. R., p. 729. Of course the three-year 
statute if pleaded is  also applicable. C. S., 441 (9 )  ; 6'tunc ill u. -I7o~v1'1l~, 
a t t f e ,  457. We see no e\idence of mutual  mistake. 

111 Black on Rescission and Cancellation, 211d ed. (1C29), part see. 
5-11, 1). 1331, speaking to the subject: " I t  is also a general principle that  
a persou x h o  k11on.s that he is entitled to resci~id a contract cannot wait 
ulitil suit is brought for payment or other e l~ fo rcen ie~~ t  cf the contract 
aud then set u p  his grounds of rescission, or at least, such a course is 
regarded with great disfaror by the courts if there has been any con- 
siderable lapse of time since his discowry of the facts." 

" In  T'un Glider v. Bul len ,  I39 IS. C., 291, 74 S .  E., 1059, it is said:  
'It  is also well cstahlishecl that  the right to rescind must be exercised 
l~ ron~p t ly ,  and if there is unreasonable delay, the right i~ ,  lost, and the 
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party defrauded is generally relegated to his action for damages. Alez- 
under v. Utley, 42 N .  C., 242; Knight v. Houghtalling, 85 S. C., 17.' 
I n  that  case i t  was held that  the party who alleged that  he had been 
induced to enter into the contract by fraudulent representations made 
by the other party had no right of rescission, as there had been a delay 
of about two years after the discovery of the alleged fraud, before the 
action in  which he prayed for rescission was commenced." Hitzsdale v. 
Phillips, supra, at  p. 574. 

Conceding that  the allegations of the defendants' further answer to the 
complaint is plenary, yet the evidence offered by defendants is not of 
sufficient probative force to be submitted to a jury. We do not think 
the other exceptions and assignments of error made by defendants 
material and necessary to be considered. Fo r  the reasons given, me find 

N o  error. 

RIAKUFACTURERS' FISAKCE ACCEPTANCE CORPORATIOR' v. C. H. 
JOKES AND W. S. SCALES. 

(Filed 16 November, 1932.) 

Trial G a-Trial court may set aside verdict in his discretion during term, 
but not thereafter unless parties consent to continuance. 

The trial judge has the discretionary power during the term to set 
aside n verdict as being against the weight and credibility of the evidence, 
and his action in so doing is not ordinarily reviewable, C. S., 591, but an 
order setting aside the verdict on such grounds a t  a succeeding term 
of court upon a continuance of the defendant's motion therefor mill be 
reversed on appeal where the record shows that the plaintiff did not 
consent to the continuance and did not waive his right to except thereto. 

APPEAL by defendants from Stack, J., a t  September Term, 1932, of 
FORSPTH. Reversed. 

This  was an  action brought by plaintiff against defendants to recover 
the sum of $2,803.49 with interest on same from 15 April, 1930, secured 
by conditional sales contract and for the recovery and sale of the prop- 
erty. The plaintiff alleges that  on 1 5  April, 1929, the defendants 
executed to Thos. A. Branon, a conditional sales agreement on 1 Disc 
Standard Model Biophone Equipment, which was installed in the Lin- 
coln Theatre, Winston-Salem, North Carolina, for which they agreed 
to  pay the sum of $4,500 payable as follows: $1,250 in cash, and $3,250 
payable $225 on 15 May, 1929, and a like amount on the 15th day 
of each month thereafter until ten monthly payments had been made, 
and two payments, 11 and 1 2  months after date, in the sum of $500 
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each. That  on said date the defendants esec3uted to the said Thos. AL 
Branon a promissory note in the sum of $3,250, payable $22.5 per nlonth 
for tlie first ten months and $500 per n ~ o n t h  for thc eleventh ant1 
twc~lfth nionths, with interest oil said notes at 6 per cent per annum 
from date. That  on or about 4 May, 1929, tlie said Thos. A. Brauon 
did transfer, sell and assign the coritlitional sales contract a i d  the 
promissory note to the plaintiff in this action, for ~ a l u e  received, and 
before maturi ty of any portion of said note. 

The defendants admitted some of tlie allegations of ihe complaiut, 
but "it is specifically denied that  the plaintiff is a h o l t l ~  of tlie note 
in due course without notice of any defenses." As a further deferisc, 
the defendants, in part  say:  "That the defendants -\yere unable to use 
the said equipment due to its failure to  give s e r ~ i c e ;  that  tlie said 
Thomas A. Branon knew at the time of the sale of the said Standard 
Model Ilioplione that the same was inferior; inconipletc ccndition of tlie 
equipment sold to the defendants a t  the time the same x as sold them ; 
that the clc~fendwnt.: are informed and belie~e,  and so allege, that the 
nlnrkct rnlue of thr. equipment sold to tlicnl was far  below the amount 
n l ~ i c h  they paid for the said equipment," etc. 

'Tlir dc fe~dnn t s  introduced many witnesses who testified in substanre 
as did Jack O'Kelly, v h o  said, in p a r t :  "I am a niotion picture o p ~ r a t o r  
and have been for about 19 yrars. I n  1929, I was employed a t  the 
Lincoln and Rex Theatres as chief operator. I was emp oyed there at 
tlie time the biophoiie equipment was installed. I didn'i exactly hclp 
iiirtnll i t ;  V r .  Branon n a s  supposcd to illstall it, hut I did little odd 
jobs. My duty was to operate the equipment after he  made the in- 
htallation, to run  the pictures. I operated that equipment about four 
or file months, something like that. The  equipment did not give con- 
tinuous service for that  pcriod. You just couldn't get it  tc work; every- 
thing was the matter with it,  as f a r  as I was concerned, t h e  tubes, then 
tlie sprakw, then tlie amplifier, then the pick-ups. Sometimes it would 
syiiclironize for half a day, and then maybe only for two or three shops. 
Tlic record on thc biophoiie was supposed to synchronize ~ i t h  the film 
that \ \as being run. F o r  a while it woul(1 talk and synchrcniz'c together, 
and then get out, and then it ~vould stop talking and we ,~ouldn' t   ha^ c 
any sound a t  all. Sometiines the picture nould he i;aying one thing 
and the record another, and just different things; today it would be one 
thing, tornorrolv another, sometimes the same thing right 01-cr and over." 

C. H. Joncs testified, in pa r t :  "We finally took that hiphone equip- 
niplit out and i t  is packed up down here in a room now. We took it out 
because it didn't give service. We couldn't return it to t l ~ e  seller after 
n c took it out because lie nouldri't accept it. . . . Them it ~rouldn' t  
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work and U r .  Braiion would come back from time to time and have 
people to work on it, and n e  paid them a right smart more oil it. H e  
was telling us that it would work. Then he would come back and tell 
us he was buildiilg other machines, or making improvements on these 
machines, and as so011 as he could get to us he \\auld put another one 
in the place of this one, if he couldn't get this one to work. . . . 
The last time he came when we made the last payment we did make, 
arid he told us that he was ready then in the next week or two to put 
ill a new machine that would take care of the situation. H e  didn't say 
in a week or two; he said 'just right anay.' Then he didn't do that, 
and :hell when lie came back again he told us that  he had just wired 
for our colinectioq am1 so 011, and then he didn't do ally more to tlie 
rnacliine and didn't come back any more. H e  never did offer to take the 
machine back. I saw X r .  Branon perhaps a dozen times in all after 
lie sold us this equipmelit; I' satu him a f  one f in te  with t h e  condi t ionul  
sales agreemen t  a n d  n o f e  in his possession, but  I don't  k n o w  that I saw 
the signature on it." 

The contract was entered iiito 15 April, 1929, and plaiiitiff colitended 
it purchased the llotes and coliditional sale shortly afterwards, 4 May, 
1029. 

The issues submitted to tlie jury and their a i~sne r s  thereto were as 
follo\iT : 

"1. Did the defendants execute the note and coilditioilal sales agree- 
melit, as alleged ill the complaint? A ~ ~ s w e r :  Yes. 

2. I s  the plaintiff the owner and holder i n  due course of the note 
described in the complaint? Answer : Ko. 

3. What amount, if any, are the defendants iudebtcd to tlie plaintiff? 
-1nswer : Sothing.  

4. I s  tlie plaintiff the owner and entitled To the immediate possessioli 
of the personal property described in the complaint? Answer : Yes." 

The following is iri the record a t  the term the action was tried: ''111 

the Forsyth County Court-(January 4th Term, 1932)  minutes of tlic 
clerk (Docket Book 53, 13. 154) : The plaintiff mores to set the verdict 
aside. Notion continued until the next term of this court. Prayer for 
judgmeiit is also continued until the next term of court. . . . Judg- 
ment tendered by defendalits: S o r t h  Carolina, Forsyth County-In the 
Forsyth County Court, J anua ry  4th Term, 1932-Title of case. (The 
judg~iient on the ~ e r d i c t  is set forth judge, Forsyth County 
Court. The court declined to sign the judgment tendered by the defend- 
ants, to which tlie defendaiits except." 

Thereafter a t  the January  25th Term, of the Forsytli County Court, 
the judge set the rerdict aside as being against the greater weight of 
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the evidence and in the judgment said:  "The court is of the opinion 
that  the verdict is against the greater weight of the evidence, and the 
prayer for judgment on the verdict tendered by the defendants is dis- 
allowed by the court." 

The  judge of the county court in making u p  defendant's exceptions, 
among other things put this i n :  "Upon the rendition of the verdict, 
t'he plaintiff moved to set aside the rerdict as being against the greater 
weight of the evidence. T h e  defendants tendered judgment to be signed, 
but thc court refused to sign same and intimated in open court and in 
the presence of counsel for both parties that  he was g3ing to set the 
rerdict aside unless the parties could agree upon a compi.omise whereby 
defendants should make a cash payment to plaintiff, and advised tlle 
defendants to reach some settlement with plaintiff." The  judge also 
put this i n :  "There was no agreement between counst,l for  plaintiff 
and counsel for defendants for this continuance, but neither party made 
objection." 

On  appeal to the Superior Court, the court below ovwruled defend- 
ants' exceptions and assignments of error and affirmed the judgment of 
the Forsyth County Court, setting aside the ~ e r d i c t .  The  defendants 
duly excepted, assigned error and appealed to the Supreme Court. 

I'eyton B. d b b o f t  and H a s f i n g s  & Booc for p la in t i f  
Hosie V .  Pm'ce and /IT. d c e r y  Jones  for defenclanfs. 

CLARKSON, J. The plaintiff says the question inrolved in this case i s :  
Did the t r ia l  court commit prejudicial error in continu ng to a subse- 
quent term plaintiff's nlotion to  set aside the rerdict, and in acting upon 
the motion a t  such subsequent term by allowing the motJon and setting 
aside the verdict, under the circumstances of this case 1 'We think so. 

C. S., 591, is as follom : "The judge who tries the cause may, i n  his 
discretion, entertain a motion to be made on his minutes, to set aside a 
verdict and grant  a new tr ial  upon the exceptions, or for insufficient 
evidence, or  for  excessive damages; but suck mot ion  can only be heaid 
a t  t h e  same t e r m  at  which the trial is  had. When the motion is heard 
and decided upon the minutes of the judge and an  a3peal is taken 
from the decision, a case or exceptions must bc settled in the usual 
form, upon which the argument of the appeal must be had." (Italics 
ours.) See S. v. McLamb, ante ,  at  p. 451. 

There is  no question but t ha t  the Forsyth County Court i n  its sound 
discretion, not arbitrarily or capriciously, had the right to set the verdict 
aside as "against the greater m i g h t  of the evidence." This  is so well 
settled that  it is not debatable. From this ordinarily there is no appeal. 
H o k e  v. W h i s n a n f ,  174 K. C., 6 5 8 ;  I lardison u.  Jones, 196 N.  C., 712. 
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"In Set tee  v. Electric Ry. ,  170 X. C., 365, i t  was said:  'The discre- 
tion of the judge to set aside a verdict is not ail arbitrary one, to be 
exercised capriciously or according to his absolute will, but reasonably 
and with the object solely of presenting what may seem to him an 
equitable result.' And again in Cates v. 2 ' e l .  C'o., 151 X. C., 506 : ' I t  
rests in his  soulid discretion, which should be exercised always, riot 
arbitrarily, but with a view to a correct administration of justice accord- 
ing to law.' " Bai ley  v. N i n e r a l  C'o., 183 N .  C., a t  p. 527. I n  the 
Bailey case, supra,  it  will be noted that  the facts were "The jury re- 
turned a verdict in favor of the plaintiffs, and the defendailts at the 
same term duly entered a motion to have the same vacated a i ~ d  set aside. 
This  motion, by consent, was continued to be heard in vacation a t  some 
time and place convenient to the parties and to the court." Under that  
consent agreement, the court upon notice to the counsel set the verdict 
aside as "contrary to the weight of the evidence." 

Now under C. S., 591, we have clear and strong legislative lailguage 
"but such motion can only be heard a t  the same term a t  which the tr ial  
is had." Kow this statute of course can be waived by express or im- 
plied coilsent. On this record there is  no express consent and taking 
the record as a whole there was no implied consent, we think the defend- 
ants did all that  mas necessary to preserve their legal rights under all 
the facts and circumstaiices of this case. We can see no cousent express 
or inlplied made by defendants to waive their legal rights under the 
statute. 

The cases examined all seem to be premised that  to waire the pro- 
risions of C. s., 691, the continuance must be by consent. England c. 
Duckzcorfh,  73 N.  C., 309; ,Voore v. H i n n a n t ,  90 N. C., 163; X y e r s  v.  
S f a f o r d ,  114 N. C., 231; Sti l ley  v. Planing illills, 161 N.  C., 517. 

I n  Clofh ing  Co. 2).  Bagley,  147 N.  C., at p. 38, Brown,  J., says: "His 
Honor had 110 right to set aside the verdict at the succeeding June  Term, 
although the said judge held both terms, uilless the parties to the action 
had consented to the continuance of such motion to the June  Term. 
At J u n e  Term the judge finds as a fact that such coilsent had been duly 
gireii a t  March Term, and that  finding, entered of record, is practically 
an ameiidmeilt of the record a t  March Term. We cannot review the 
exercise of his Honor's discretion in granting a new trial upon the 
ground that the verdict is against the weight of the evidence!" Decker 
c. R. R., 167 N .  C., 26, is not a t  variance with the position here enunci- 
ated. I n  that  case, a t  p. 31, it  is said:  "The legal effect of the transac- 
tion was to set aside the verdict, with leave to strike out the order if the 
proposition of the judge was afterwards accepted. This was the sub- 
stance of it." And this was done at the term in which the action was 
tried. 
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From the facts gathered on the hearing and the record, the Lilicoln 
Theatre was a Negro place of amusement operated by defendants. -1 
jury has found for the defendants. 5 verdict i s  the uiianinlous decisioli 
made by a jury and reported to court and is a substantial right. Sitter- 
son v. Sitterson, 191 N. C., 319, 131 S. E., 641. 

Defendants through their counsel seemed to have w e d  due care, as 
appears from the record, not to consent to  a continuance of the case, 
either by express or implied language or conduct. They seem to have 
been cautious and polite about the  matter. -1s a ma,ter  of common 
knowledge this whole proceeding was in  a n  Anglo-Saxon atmosphere. A 
jury has, and as the evidence indicates, decided with the  defendants that  
the vendor was putt ing orer a worthless talking picture machine in  the 
Negro Lincolii Theatre, and the plaintiff corporation that  purchased 
the notes and now own same had notice. F rom the evidence: "The 
record on tlie biophoile was supposed to sylichronize with the film that  
mas being run. F o r  awhile i t  would talk and sylichroni.ce together, a i d  
then get out, and then it would stop talking and we wouldn't have ally 
sound a t  all. Sonletimes tlie picture would be saying one thing and the 
record another." 

I t  seems as if the vendor sold defendants a "crazy biophotophoi~e" or 
talking picture machiile. The  defendants iu their h i e '  say ill regard 
to  the judge rnakiiig up their exception in the ForsytL Coulity Court 
and his finding, that  their attitude "was merely a peaceful protest." We 
can understal~d their respect for the court, a i d  this ought not to be held 
against them, when the record as a whole shows that  their exceptions and 
assignments of error were to tlie effect that  they nevw consented to 
waive the rights that  the statute gave them. 111 fact the Forsyth Couilty 
Court judge says "There was no agreement." 

We think there was prejudicial error for ~r l l ich  the judgment of the 
court below must be 

Rerersed. 
- 

STATE v. JAMES H. GREGORY. 

(Filed 16 November, 1932.) 

1. Criminal Law E d-Solicitor's statement before trial that State would 
not ask for conviction of highest degree is equal to nol. pros. thereon. 

In a prosecution for homicide an announcement by the solicitor before 
entering upon the trial that the State would not ask Yor a verdict of 
more than murder in the second degree is tantamount t, taking a nollc 
prosequi or accepting an acquittal on the capital charge. 
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2. Homicide G c-Held: proper founda.tion mas laid for dying declara- 
tions. 

In this case held: proper foundation was laid for introduction of dying 
declarations of deceased. 

3. Homicide G L C n d e r  the evidence in this case held: instruction that 
killing was presumed to be murder in second degree was error. 

Although an intentional killing with a deadly weapon raises a l~resuml~- 
tion that the crime was murder in the second degree, nothing else appear- 
ing, yet where the presumption therefrom has been rebutted, from the 
whole evidence it is the duty of the court to instruct the jury that they 
should not bring in a verdict of more than manslaughter; in this case 
there was no evidence that the killing was intentional, and there was 
competent testimony of dying declarations of the deceased that the kill- 
ing was accidental: Held, an instruction that the killing was presumed 
to be murder in the second degree is reversible error. 

APPEAL by defendant from Slzaw, Emergency Judge, a t  June  Term, 
1932, of GUILFORD. 

Criminal prosecution tried upon a n  indictment charging the defendant 
with the murder of his son, Tyro Gregory. 

When the case was called for trial, the solicitor announced that the 
State would not insist upon a verdict of murder in the first degree, but 
would ask for a verdict of murder in the second degree or manslaughter 
as the evidence might disclose. 

The  record discloses that  in consequence of a telephone call, the 
sheriff of Guilford County went to  the home of the defendant 011 13 
July,  1931. H e  found the defendant in the corner of the yard, "just 
walking around with some other gentleman." When the sheriff d r o ~ e  
up, the defendant came to h is  car. H e  seemed to be under the influence 
of whiskey or a dope of some kind. I n  answer to the sheriff's inquiry 
as to what was the trouble, the defendant replied: "I am not goiug to 
tell any lie about it. W e  had some trouble out here and my  boy woultl 
not mind me and I just went in the house and got my shotguu and got 
t x o  shells and stepped out on the back porch and told him I was going 
to be the boss around there and when I went to put  the shells in the 
gun and breech it up  the gun went off and killed him, or shot him." 

The deceased in a dying declaration stated that  his father accidentally 
shot him "while fooling with an old gun. I t  was purely accidental." H e  
later repeated, while in the hospital: "I want it understood that it was 
pureIy an  accident." 

The defendant testified that  he could not recall his conversation with 
the sheriff. " I t  scared me pretty nigh to death when I shot that boy." 
Tyro had been plowing that  day;  he  had just come in from the field 
and was sitting on the steps washing his feet; it  was about 5:30 or 
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6 o'clock. "I came out of the door with the gun intending to shoot a 
rabbit; as I walked down the steps, I put the two shells ill the gun, I 
didn't even look a t  the boy, not thinking anything, and ,vhen 1 snapped 
it back i t  fired and the boy hollered and said he was shot." 

The folloning instruction forms the basis of defendant's 7th ex- 
ception : 

"JYhcre one kills another with a deadly neapon, 110th ng else appear- 
ing, the lam presumes that the killing is a case of murdw in the secolid 
degree, that  is, the law presumes that  such killing, nothing else appear- 
ing, was done with some motive sufficiently bad to make it murder in the 
second degree, ever1 though the State may not be able to show what the 
motive was." 

Verdict : Guilty of manslaughter. 
Judgment : Imprisonment in the State's prison for :i period of not 

less than 2 nor more than 5 years. 
The defendant appeals, assigning errors. 

Alttomey-General Bn immi f t  and Assistant Attorney-General Seawell 
for the State. 
Sapp R. Sapp for defendant. 

STACY, C. J. The  announcement of the solicitor, made before enter- 
ing upon the trial, that  the State would not ask for a .;edict of more 
than murder in the second degree, was tantamount to taking a nolle 
prosepi, or accepting an  acquittal, on the capital charge. S .  v. Brigman, 
201 X. C., 793, 161 S. E., 727; S. v. Spain, ibid.,  571, 160 S. E., 825; 
S. v. Hunt,  128 N. C., 584, 38 S. E., 473. 

The dying declaration of the deceased was admitted 01 ly after proper 
foundation or predicate had been laid for its introduction. 8. v. Beal, 
199 Pu'. C., 278, 154 S. E., 604. 

The only serious exception appearing on the record is the 7th, or the 
one addressed to the court's charge that  a killing with a deadly weapon, 
nothing else appearing, raises a presumption of murde:. in the second 
degree. This ilrstructiori finds support in the following cmes: S. v. Rob- 
inson, 188 X. C., 784, 165 S. E., 617; S. v. Renson, 183 N.  C., 795, 111 
S. E.,  869; S. v. Fowler, 1.51 X. C., 731, 66 S. E., 567; S.  v. Worley, 
141 N. C., 764, 53 S. E., 128; 8. v. W7illis, 63 N. C., 26; S. v. Hayzoood, 
61 S. C., 376. Bu t  in each of these cases the Court was dealing with 
a l l  intentional killing and not with one in which the istate's evidence 
wggested an accidental killing, or homicide by misadrenture. S. 7;. 
Elrlritlge, 197 N. C., 626, 150 S. E., 125. 
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I11 8. v. Quick, 150 N .  C., 820, 64 S. E., 168, it mas said that where 
an intentional killing is admitted or established, the law presumes malice 
from the use of a deadly weapon, and the defendant is guilty of murder 
in the second degree, unless he can satisfy the jury of the truth of facts 
which justify his act or mitigate it to manslaughter. "The burden is 
on the defendant to establish such facts to the satisfaction of the jury, 
unless they arise out of the evidence against him." This rule has since 
been uniformly adhered to in indictments for homicide. S. v. Cox, 153 
N. C., 638, 69 S. E., 419; S. v. Yates, 155 N .  C., 450, 71 S. E., 317; 
S. v. Rowe, ibid., 436, 71 S. E., 332; 8. v. Lane, 166 ?u'. C., 333, 81 
S. E., 620; 8. v. C'ameron, ibid., 379, 81 S. E., 748; S. v. Pasour, 183 
N.  C., 793, 111 S. E., 779; S. v. Ashburn, 187 N. C., 717, 122 S. E., 
833, and formerly in S. 21. Clark, 134 N .  C., 698, 47 S. E., 36, S. v. 
Brittain, 89 N .  C., 481; S. v. Ellick, 60 N.  C., 450. 

Speaking of the presumption which arises from an intentional killing 
with a deadly weapon, nothing else appearing, Avery, J., delivering 
the opinion of the Court in S. v. Miller, 112 N .  C., 878, 17 S. E., 167, 
said : 

"It is true that when the killing with a deadly weapon is proved and 
admitted, the burden is shifted upon the prisoner, and he must satisfy 
the jury, if he can do so, from the whole of the testimony, as well 
that offered for the State as for the defense, that matter relied on to 
show mitigation or excuse is true. S. v. Vann, 82 K. C., 631; S.  v. 
Willis, 63 N .  C., 26; S. v. Brittain, 89 N .  C., 481. But when it appears 
to the judge that in no aspect of the testimony, and under no inference 
that can be fairly drawn from it, is the prisoner guilty of murder, it is 
his duty, certainly when requested to do so, to instruct the jury that 
they must not return a verdict for any higher offense than manslaughter, 
just as it would be his duty to instruct, in a proper case, that no suffi- 
cient evidence had been offered to either excuse or mitigate the slaying 
with a deadly weapon. Though the law may raise a presumption from 
a given state of facts, nothing more appearing, it is nevertheless the 
province of the court, when all of the facts are developed and known, 
to tell the jury whether in every aspect of the testimony the presump- 
tion is rebutted. S. v. Roten, 86 N.  C., 701; Doggeft v. R. R., 81 N .  C., 
459; Ballinger v. Curetort, 104 N.  C., 474." 

This statement of the law was quoted with approval in S. v. Baldtcin, 
152 N. C., 822, 68 S. E., 148, and S. v. Pollard, 168 N. C., 116, 83 
S. E., 167. 

Again, in S. v. Wilcox, 118 N .  C., 1131, 23 S. E., 928, Montgomery, 
J. ,  delivering the opinion of the Court, dealt with the subject as 
follows : 
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('Tlie prisoner having admitted that  he killed the t eceased with a 
pistol, tlle law presumes tliat he acted with malice, and the burden is  
sliifted upon hiin to show, not beyond a reasonable dcubt, but to the 
satisfaction of the jury, if lie can, tliat the facts and ~ ~ r c u m s t a n c e s  on 
wliicli lie relies to show mitigation or excuse or justific~ation are true. 
These he call show from the whole evidence, as  well that offered by the 
State as that  offered by himself. And the act of 1893 (chapter S j ) ,  
~vliich divides murder into two degrees, modifies tliis principle of the 
law only to the extent of niaking tlic killilig, notllirig else appearing, 
murder in tlie second degree, iiistcad of murder in the first degree, as 
was tlie case before the statute. But  i11 the tr ial  of clses where tliis 
doctriile of legal presunlption is applicable i t  may happen that, when 
the nllolc of the proof is in, it  is irianifest tliat, looking at it  as a whole 
a d  in its er-cry aspect and as to every inference that  could be fair ly 
dranii  froin it, the presunlption has been completely rebutted. A par t  
of tlie testimony may prore simply a homicide, and yet, afterwards, 
upon tlie wl~ole state of facts beiiig made known, there is left no doubt 
tliat matters of justificatioii or excuse or mitigation have been shown. 
111 such a case it therefore appears that  i n  no aspect of the testimony, 
ill xhicll it  may be belier-ed as  a whole, can the prisoi~er be guilty of 
iuurtler ill the secoiid dcgree, and the court ought to tell the jury tliat, 
in cTrery \ iew of the whole testimoi~g, the presumption lias been re- 
butted, aiid that they must not conr-ict of a higher offlwse than man- 
slaughter, just as  the court would h a l e  power to tell tllcirl tliat no 
nlitigatiiig or excusiilg or justifying circumstances had been shown to 
reduce tlie degree of tlle offense charged, when no such testimony llad 
been, i n  fact, introduced. 8. c. X i l l e r ,  112 N. C., 878. 'As malice i s  a 
11resumption which the law makes from the fact of lilling, it  must 
neccssarilg be a matter of law what circumstances will rebut tlie pre- 
sunlption.' S. c. X a f t h e w s ,  78 IS. C., 523." 

There is nothiiig 011 the present record to show an  intc~ntional killing. 
Tlie case rests upon statements coining from the defendant, i n  none of 
wliich is it said tlie killing was inteiitional. Tlie dying declaration of 
tllc deceased was to the effect that  tlie shooting was ac~~identa l .  True, 
the State's el idence shon s a killing with a deadly weapon, but i t  also 
sliows circumstances of mitigation, if not of exculpatioi~. Under these 
c~ontiitions, we tliiuk the instructioii that  the killing was presumed to be 
:i case of murtler in the secoricl degree, was misleading and perhaps 
nciglictl too heavily against the defendant. S. 11. Bryson,, 200 N. C., 
30, 156 S. E., 143; S. c. Lee, 193 N. C., 321, 136 S. E., 877; S. v, 
Tl'ctlrlroop, ibid., 12, 133 S.  E., 165. 

Kew trial. 
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J. J. FRIDGES v. JIART PRIDGEN. 

(Filed 23 November, 1932.) 

1. Marriage C a-Void marriage is a nullity and may be impeached 
collatemlly. 

A voidable marriage is valid for all civil purposes until annulled by a 
court of competent jurisdiction in a direct proceeding, while a void mar- 
riage is a nullity and may be impeached a t  any time. 

2. Sam+Iarriage may be attacked by party thereto on ground that 
other party had not obtained valid decree dissolving prior marriage. 

Where a wife attempts to marry again when no valid divorce a cinczclo 
had been obtained from her living husband, such second attempted mar- 
riage is absolutel~ void and may be annulled by the husband of the 
second attempted marriage in an action instituted for that purpose. C. S., 
1638, 2195. 

3. Divorce D a: States A a-Divorce of another state based upon serv- 
ice by publication on resident of this State is not valid here. 

Where a husband domiciled in another state obtains a decree of abso- 
lute divorce from his wife domiciled in this State in which proceeding 
the wife is served with summons by publication in accordance with the 
laws of such other state, and in which the wife does not appear in per- 
son or by attorney: Held, the decree of divorce based upon such service 
is not valid in this State, and an attempted second marriage of the wife 
will be declared void in an action brought by the husband of the second 
attempted marriage. The distinction is noted where both parties are 
residents of such other state and its courts have jurisclictio~l of both 
parties. 

L ~ T E A I ,  by plailitiff f r o m  Bald i l l ,  J. ,  a t  M a y  Term,  1932, of  
D ~ R I I A ~ I .  

T h i s  is a n  action to aiiliul a pretended marr iage between the plaintiff 
and the  defeiidant on the ground t h a t  t h e  defendant h a d  a living lius- 
band by a prececiiiig mar r iage  a t  the time the  ceremony between the 
plaintiff and  the defendant v a s  celebrated. 

T h e  mater ial  facts  a re  a s  fo l lo~vs :  T h e  part ies  to this  action a r e  resi- 
dents of S o r t l i  Carolina, the  defendant all  her  life hav ing  resided i n  
D u r h a m  County. T h e y  were mar r ied  in H a l i f a x  County i n  1911 or 
1923. T h e  plaintiff was a widower. T h e  defendant admits  t h a t  a t  
the t ime she mar r ied  the  plaintiff her  first husband, J o h n  A. Dowtl, 
was living and  tha t  he  is now a resident of S o r t h  Carolina. I n  her  
answer she alleged tha t  pr ior  to  her intermarr iage with t h e  plaintiff she 
and her  former husband had  been divorced, and f o r  the purpose of slion-- 
ing tha t  the decree i s  invalid i n  this  State ,  the plaintiff introduced with- 
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PRIDGEN ti. PRIDGEN. 

out objection the following record and judgment roll of a civil action 
prosecuted in the county of Richmond, State of Georgia, entitled "John 
A. D o ~ d  v. Mary D o w ~ . ~ ~  

"State of Georgia-Richmond County. 
To the Superior Court of said county: 

The  petition of John A. Dond, of said county, slio~vs : 
1. That  i11 the year 1907 plaintiff and Mary Cheek intermarried ill 

due form of law, and petitioner and defendant ha re  beer\ ever since and 
now are  man and wife. 

2. Petitioner has been a boils fide resident of the State of Georgia 
for 1 2  months before the filing of this application for d i ~ o r c e .  

3. That  oil 1 Xay ,  1913, his said wife deserted him, petitioner. n i th-  
out any cause on his  pa r t ;  that  said desertion was n i l fu l  and has been 
continuous up  to the present time. 

4. That  his said ~vife,  N a r y  Dowd, is  a nonresidmt of the State of 
Georgia, and her present address is unkuown to petitioner. 

5. Wherefore, petitioner prays that process may issue directed to tlie 
defendant directing and requiring her to be and appear : t tlie nest teriii 
of this court to be held in and for said coulity to answer jour  petitioner's 
libel for total divorce. 

Henry  C. Roney, Attorliey for Petitioller. 
(Filed in office, this 25 May, 1916.) 

Ricl~rnond Superior Court-July Term, 1016. Libel for Divorce. 
John A. Dowd z'. Mary Dowd. 

I t  appearing from the petition that  the defeidaiit in the abo\ e statcd 
case, Mary D o d ,  is  a nolircsident of the State of Georgi:: ; 

Ordered, that  service be perfected on the tlefendaiit b j  publicatioi~ in 
the Augusta Herald, a public gazette of said county in whicli legal 
adwrtisen~ents are published; twice a month for two months, before the 
liest tern1 of this court. This 25 May, 1916. 

Henry  C. IIani~nond, J S., C. -1. C. 

State of Georgia-Richmond County. 

Libel for Divorce in Richmond Superior Court, Ju ly  Term. 1916. 
John A. Dowd v. Mary Don-d. 

To the defendaiit, Mary Dowd: You are hereby required in persol1 
or by attorney to be and appear at the Superior Court next to be held 
in and for the county aforesaid on tlie third Xonday in July,  1916, 
then and there to answer the plaintiff in action for like1 for di\-orce. 
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I n  default of said appearance said court will proceed thereon as to 
justice may appertain. 

Witness the Hoilorable Reiiry C. Hamlnond, judge of the said court. 
This 25 May, 1916. Daniel Kerr ,  clerk. 

Richinond Superior Court-July Term, 1916. Libel for Divorce. 

John A. Dowd v. Mary Dowd. 
I do hereby certify that  notice in the above entitled action was ad- 

vertised in the Augusta Herald, the legal medium for advertisement in 
Richmond County, once a week for four weeks, to wi t :  26th and 30th 
of May, 1916, and 7th and 12th of June,  1916. 

R. E. Cothran, of the Augusta Herald. 

I t  appearing that advertisement has been made in the Augusta Herald 
once a week for four weeks of the above stated case, it  is hereby ordered 
that due and legal service has been made and perfected upon defendant 
as required by law. 

31 October, 1916. Henry  C. Hammond, J. S., C. L\. C. 

Richmond Superior Court-July Term, 1916. Libel for Divorce. 
John A. Dowd v. Mary Domd. 

Two concurring verdicts having been rendered in this case granting 
a divorce a vinculo mzfrimonii between the parties upon legal principles, 
it is therefore considered and adjudged by the court that the marriage 
contract made and entered into between the parties in this case be, and 
the same is hereby, declared to be set aside and dissolved as fully and 
effectually as if no such contract had ever been made and entered illto 
and that both l~ar t ies  may remarry. 

Ordered further that defendant pay the costs of these proceedings. 
This 27 January,  1917. 

Heiiry C. Hammond, J .  S., C. A. C. 

State of Georgia-Richn~ond County. 
Clerk's Office-Superior Court. 

I, Daniel Kerr ,  clerk of Superior Court of said county, certify that 
the foregoing five typewritten pages contain a true copy of the record 
I n  r e  John  A. Dowd v, Mary Dowd, of file in this office and of record 
in the ininutes and book of writs of said court. 

Witness my signature and seal of said court. This 21 November, 1931. 
(Signed) David Kerr, clerk of Superior Court. 

(Seal.) Superior Court, Richmond County." 
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The Code of Georgia provided as one of the grounds of total divorce 
the wilful and continued desertion by either of tlie parties for the tenn 
of three years. 

The  defendant offered no evidence, ant1 the jury retuiiled the follo\v- 
ing verdict : 

1. I s  the plaintiff now, and has been, for the two preceding years, a. 
resident of North Carolina, as alleged in  the complaint? Answer: Yes. 

2. Was  there a coiltract of marriage between plaintiff and defeiidant, 
as alleged 1 ,h~swer  : Yes. 

3. Did the defendant a t  tlie time of said contract of marriage the11 
have a living husband by a preceding marriage, as alleged ? h s w e r  : Xo. 

With reference to the third issue the court gave thiq instruction: 
"Sow, if she had a living husband a t  the time she e~l ter f~d into the con- 
tract with plaintiff, then she could not contract-could not enter into 
another contract of marriage with him, because it would be bigamous 
and contrary to law, but if she had been married theretofore and her 
husband was either dead or there had been a binding de:ree of divorce, 
then that  left her 71-here she could remarry. The plaintiff hinwelf offers 
a certified copy of the record i11 the courts of Georgia, in wliicll a decree 
of divorce was entered in 1917 between the defendant, \ ~ h o  was the11 
X a r y  B. Domd, and John A. Do~vd, and upon that evicleiice tho court 
instructs you that  at the time of the marriage upoil thai record, if you 
believe it, then that she did not have a l ir ing husband ,it the time she 
c~ntered into the contract in 1923 n-ith tlie plaintiff and it voulcl be your 
duty to answer that  issue, So."  

The plaintiff excepted. 

J. IT'. Barbee for  plainfie. 
l3. Ray Olive, X. -11. Leggef f and A. G. Johnson fo r  d~~fendanf .  

A 1 ~ A 3 ~ ~ ,  J. F o r  the purpose of showing that the decree of divorce ren- 
dered by the court in Georgia is without legal validity in Yorth Carolina 
the plaintiff introduced the judgment roll, from which ~t appears that  
the defendant i n  the action was served with constructiv~: and not with 
personal service of process. If the decree is a nullity here the plaintiff 
is not estopped by its iiitroduction, "for what the law pronounces void 
cannot estop." Guf1~i~1g.s 1 . .  Il'iUiams, 27 N. C., 467. W e  must therefore 
direct our investigation to the legal efficacy i11 this State of the decree 
granted by the Georgia court. 

Between void and voidable marriages the law recognin?~ a distinction 
which applies to the status of the parties before the marriage relation is 



N. C.] FALL TERM, 1932. 537 

dissolved. A voidable marriage is valid for all civil purposes until an- 
nulled by a competent tribunal i n  a direct proceeding, but a void mar- 
riage is a nullity and may be impeached a t  any time. Scliouler's Mar- 
riage, etc., sec. 1081; J o h n s o n  c. Ki.ncade, 37 N. c., 470; C l u m p  c. 
- I lo~ga? l ,  38 K. C., 91; W i l l i a m s o n  c. TFilliams, 56 K. C., 446 ; l'ayl'oor 1.. 

lTTlzite, 160 N. C., 38. I n  Gath ings  1;. W i l l i a m s ,  supra,  the principle is 
stated in  these words: "Where the marriage is between persons, one of 
whom lias no capacity to contract marriage a t  all, as where there is 
want of age (('want of age" being obiter, Koonce c. TT'allace, 52 S. C., 
194))  or unclerstandiiig, or a prior marriage still subsisting, the marriage 
is m i d  absolutely and from the beginning, and may be inquired of ill 
any court. For,  although in sucli case there may be a proceeding ill 
the ecclesiastical court, it  is not to dissolve the marriage, but merely, for 
the conrenieiice of the parties, to fiiid the fact and declare the marriage 
thereupon to h a w  been void ab i n i f i o ,  and no civil rights can be acquired 
under such a marriage. I t  is said to be no marriage, but a profailation 
of marriage, and the f a c f u m  is a nullity." 

The General Assembly has provided that all marriages between per- 
sons either of vhom has a husband or wife living a t  the time of sucli 
inarriage shall be void, and that  the aggrieved party may seek relief 
in tlie Superior Court, which has succeeded to the functions of the 
ecclesiastical courts of England. C. S., 1658, 2495; Gaflz ings  v. Ti'il- 
l i ams ,  oupra;  J o h ~ e s o n  c. K incade ,  supra;  S e f z e r  c. S e f z e r ,  97 K. C., 
252;  Tl 'n t t e~s  c. Tl'atfers, 168 K. C., 411. The plaintiff accordingly 
brought suit, i ~ o t  for  divorce, but to have tlie nlarriage relation betweli  
the defendant and himself adjudged void from the beginning, on the 
ground that a t  tlie time their marriage was solemnized the defeiidant liad 
a husband living. T a y l o r  c. Ti'hite, supra.  

The cause of action is founded almost entirely upon documentary 
evidence which is made a part  of the case on appeal. I t  is admitted that  
the defendant has all her life beell a resident of North Carolina and 
at the commencement of the action was a resident of Durham County. 
I n  the year 1907, in this State, she married a man named John  A. 
Dowd, who afterwards left North Carolilia and xen t  to Richmond 
County, in the State of Georgia. There he brought suit against his wife, 
the present defendant, for divorce from the bonds of matrimony. The 
Code of Georgia provided as one of the grounds for total divorce the 
"wilful and continued desertion by either of the parties for the term of 
three years." 

I n  his petition Don-d alleged that lie and Mary Cheek, the defendant, 
had intermarried in clue form of law and had si~ice been husband and 
wife; that he  had been a bona fide resident of the State of Georgia for 
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t\\elre inonths before the filing of his applicatioii for divorcc; that  
on 1 May, 1913, his wife deserted him mitllout any cause on his p a r t ;  
that her desertion of him was wilful and had been continuous u p  to 
25 May, 1916, the date h is  petition n.as filed; that  his wife was a non- 
~es iden t  of the State of Georgia; and that  her address was unknown to 
him. I t  was thereupon ordered that  service be perfected on the  defendant 
by publication in a public gazette of the coul~ty in which legal advcrtisc- 
nients were published, and upon certificate of the publizher it was "or- 
dered that  due and lcgal serrice on the defcndai~t  had been made and 
perfected." The defendant was served with process only in this way; 
she neither appeared in person or by attorney nor filed an  answer. At  
Ju ly  Tenn,  1916, the court adjudged, two concurring verdicts having 
heen rendered in accordance with the law of Georgia, t h l t  tlie marriage 
contract entered into between the parties in the case bc declared to be 
set aside and dissolved as fully and effectually as if no such contract had 
been made and that both parties might marry again. 

Vpon these undisputed facts the plaintiff contends th r t  the judgment 
rendered in the Georgia Court is  void in S o r t h  carol in:^ as against the 
tlefcndant and that a t  the time of his pretended intermarriage nit11 her 
.he n a s  disqualified by rcason of her former marriage enter into an- 
other rnatrirnonial contract. 

I t  is a settled principle of law that  a personal judgment reiidered in 
the court of one state against a. rioilresident merely upon coiistructive 
servicc witliout acquiring jurisdictioii of the person of the defendai~t, 
i.j void by operation of the due process clause of the Fourteenth ilmend- 
iilel~t of the Colistitution of the United St:ites: "Sor  shall any State 
tlcprire any persoil of life, liberty, or property without due process of 
Iaw." 1'ol?co?yer v. _\-efl, 95 U. S., 714, 24 L. Ed., 565. But  every gov- 
crnment as regards its own citizei~s possesses inherci~t  po~ver over the 
marriage relation; from which it results that where a court of one 
state has acted as to a citizen of that  stat(, coilcerning the dissolution 
of tlie ~narr iage ,  such action is binding in that state as I o such citizens, 
and the judgment may not therein be questioned on the ground that the 
action of the state in dealing with its own citizens was repugnant to the 
tlue process ?lause of tlie Federal Constitution. Jlayrzcrtl zs. IIill, 125 
U. S., 190, 31 I;. Ed., 654. 

I f  a husband and his wife are doniiciled in the same statc there exists 
juristliction in such state to enter a decree of divorcc n hicli nil1 be en- 
titled to e~iforcement in another state by virtue of thr full fai th and 
credit clause; and if a bona fide domicile has been acquired ill a state by 
oile of the parties to the marriage and a suit for dirorre is brought in 
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such state by the domiciled party, the courts of that  state, if they acquire 
personal jurisdiction of tlie other party, have authority to enter a decree 
of divorce entitled to be enforced in every state by reason of the full 
fai th and credit clause. Cheever v. Wilson,  9 Wall., 108, 19 L. Ed., 
604. Still, the mere domicile in the state of one party to the marriage 
does not confer upon the courts of that  state jurisdiction to make a 
decree of divorce enforceable in all the other states, by the full fai th 
and credit clause, against a nonresident who was constructively served 
with process and did not appear in person or by attorney. IIatldock v. 
Haddock, 201 U. S., 562, 50 L. Ed., 867. 

I n  the light of these principles it is important to know what this 
Court has said in opinions dealing directly with tlie subject. 

I11 I r b y  v. Wilson,  21 N .  C., 568, the facts were as follows: I11 1804 
Allcxantler Joiies and Mary Smith, having their domicile in South Caro- 
lina, iiitermarried according to  the laws of that  state, and in 1809 re- 
moved to Tennessee, where they became permaiiently domiciled. The  
wife separated from her husband in 1810 and came to Lincoln County, 
North Carolina. Thereafter Jones brought suit for divorce against his 
wife ill Tennessee up011 coiistructive service. The  defendant neither an- 
swered nor appeared nor resisted the relief sought. The  Circuit Court 
of Giles County, Tennessee, on 11 April, 1816, ordered and decreed "that 
the bonds of matrimony existing between the said Alexander Jones and 
the said Mary H. Smith be entirely dissolved and made void." On 5 
July,  1821, Joshua I rby  and the said Mary H. Jones intermarried i11 
Lincoln County. Jones died in 1827 and Joshua I rby  in 1828. After 
the death of the latter a contest involving alleged rights to property 
arose between the plaintiffs, who claimed under him, and his wife ancl 
the administrator. I t  was contended that Joshua I rby  had no interest in 
certain property of N a r y  H, by virtue of his marital right4 because the 
marriage between him and her was void, the decree rendered in Tenn- 
essee having no extra-territorial effect. I n  an opinion delivered by Chief 
J u s t i c e  Rufin the Court adjudged that  the marriage of Joshua I rby  
v i t h  Mary H. Jones was void and that  he did not thereby acquire any 
property that was hers. I t  is there said:  "The Court is of opinion that 
the decree of the court of Tennessee is  altogether inoperative and null, 
because it was not an adjudication between any parties; since the wife 
did not appear i n  the suit, nor was served with process, and was not a 
subject of Tennessee, but was a citizen and inhabitant of this State, and 
therefore not subject to the jurisdiction of Tennessee, nor amenable to 
her tribunals. I t  lies at the foundation of justice that every person who 
is to be affected by an adjuclication should have the opportunity of 



340 IS THE SUPREME COURT. [203 

being hcaril in defense, both in repelling the allegations of fact, and upon 
the matter of law; and no sentence of any court is entitled, intrinsically, 
to the least respect i n  any otlier court, or elsewhere, nhen  i t  has b ~ e n  
pronounced ez p a r f e ,  and without opportunity of defens.. . . . Ad- 
n~i t t ing ,  nevertheless, in this country such a judgment in one state be- 
tucen the citizens of that state to be conclusive in all the others, it  will 
]lot yet follow that  tllc same effect is to be allowed to a judgment in like 
circumstances pronounced by a court in favor of one of its own citizens 
against an absent citizen of another state n h o  did not appear, was not 
,erred nit l i  process, nor had any notice of the proceeding. The utmost 
extent to \vliicli the courts of one country can be expected to go in execu- 
tion of tlie judicial sciitences of another country in such a case is, when 
both persons are  the citizens of the state of the forum. When the party 
to be charged belongs to n different state, and especially to that  from 
vhich  the execution of the sentence is asked, the aiismei, must be given, 
' V c  can~iot  aid in such n palpablc disregard of right : ~ n d  xiolation of 
justice.' . . . But  it is said that  notice was in the contemplation 
of the law of T(w~essee ,  give11 by proclanlation, suing out process, arid 
advcrtiseriiel~t ill a i~enbpaper.  The regularity of the judicial proceed- 
i i~gs  in those respects is not cjuestioi~ed her(,. They can lot be; for it is 
suppowd that erery i~~ t r r locu to ry  ad jud ic~a t io~~  stands oil the same 
grouiitl nit11 the final one, ant1 prows itself to be right I t  is assumed, 
tliercfore, that  tlic v i f e  liad the notice, as prescribed in tlie law of 
Tcli~iesbce; and that  the court of (iiles was the proper court, in rclferencc 
to tlic jurisdiction of this subjwt, as between it m ~ t l  the otlier courts 
of T e ~ ~ ~ ~ e s s e r ,  u~ ide r  licr Ian.  But tlie iiotice t h r w  decl led legal is ]lot, 
ill fact, notice; n i ~ d  the courts of this State arc not houilti by tlie fiction 
iiiiposed by Teni~essec on her ovn  courts. The reason ii,  uot that fault 
is to be foulid with the courts of Tcm~csser. but ni t l i  tlle law of Trnri- 
(,see. That  state has no poxcr to enact Iavs to opcratc upon things or 
persons not vitliin her terr i tory;  a i d  if she docs, although licr don~estic 
tribunals may lw bound by them, those of other cou~itric., are 11ut obligetl 
to o h s ~ r ~ ~  t l icn~,  nut1 arc. not a t  litwrty to enforce t l~cln.  The Inns of 
one country l i a ~  c no direct extra-territorial cfficacy. Tli12 nife,  N a r y  11. 
. Jo~~ce ,  mas not bouiicl to appear in a court in Tennwree; nor is ihc 
roncluded hy thc sentcllce in a cause to wliicli she n as nct a party. That  
is tlie principle wliicli  control^ the opinion of this Court." 

Tlicrc are sc>\eral c a v  ill nliicli this opinion lias been rcaffirme~l. 
G a t h i u g s  r .  TT'illlamr, s u p r a ;  Dar~rtlson v. Sha l -pc ,  28 N. C., 1 4 ;  Y a 7 -  
hrolrqh 2 . .  A r r i n g f o u ,  40 K. C., 291; B a t t l e  7%. J o n c s ,  31 N. C., 567; 
( ' a 7 l o u r y  1 . .  B r y a n ,  51 S. C., 569; I z a r r i s  2 . .  I l a r r i o ,  115 K. C., ,587. 
I t  is clearly 11cld iu thew cases that  one State ca1111ot pass n law to 
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operate out of i ts  territory, or to authorize its courts to act 011 tliiilgs 
or persons not within its jurisdiction, and that  while a statute may bind 
the courts of the state in which i t  is enacted, the courts of other states 
will not acknowledge its obligation or aid in executing i t  directly or 
indirectly. 

I n  Bidwel l  a. Bidzcell, 139 S. C., 402, there is  an  expressioii appar- 
ently incolisistent with the cases above cited. I t  is this:  "The better 
doctrine, however, now seems to be that  where the domicile of the 
plaintiff has been acquired in good faith, and not in fraud or violation 
of some law of a former domicile, a divorce of this kind (decreed upon 
constructive service) should be recognized as binding everywhere." I11 

reference to this statement the Supreme Court of the Uuited States 
remarked: "A line of decisions in  the State of S o r t h  Carolina would 
also cause us to embrace the law of that  State within this classification 
(appearing in Haddock ' s  case)  but for a doubt engendered in  our minds 
as to the effect of the law of North Carolina on the subject, resulting 
from suggestions made by the Korth Carolina Court in the opinion in 
Bidwel l  L*. Bidwell." 

The statement in the Bidwel l  case was obiter, apparently founded 011 

d t h e r t o n  a. d t h e r t o n ,  181 U .  S., 155) 45 L. Ed., 794. I n  ~Iaddoc lc  v.  
Haddock ,  supra,  the A f h e r f o n  case is distinguished, the one poiut there 
decided being the validity of a d i ~ o r c e  obtained a t  the matrimonial 
domicile; and ill S. c. I I e r ron ,  175 S. C., 754, this Court said that an 
examination of Bidwel l  z.. Bidwel l  does not show that  Sort11 Carolina 
should be taken out of the class of states which decline to recognize the 
validity of a divorce rendered in a court which had jurisdiction o w r  
only one of the parties. The opinion was written by C'lzief Just ice  C ' l a ~ k .  
Just ice  A l l e n  wrote a concurring opinion in which he suggested tha t  the 
expression referred to was based on two decisions of the Supreliie Court 
of the LTnitecl States which were modified in the Haddock  case. The 
Jus t i ce  who wrote the opinion in  the Bidzcell case was the11 a nleinber 
of this Court and apparently concurred in the law as declared in S. c. 
Herron .  K e  niay therefore conclude that the expression used by him 
is not to be taken as modifying the doctrine laid down in I r b y  o. TITilsotz 
and subsequent cases of like tenor. According to these decisioiis the 
decree granted in Georgia is a nullity here and must be declared void 
in this State. There is error in the charge to the jury and in  the jutlg- 
ment of the court. 

Error .  
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STATE O F  N O R T H  CAROLINA ox THE RELATION OF BOARD O F  COhIlIIS- 
S I O S E R S  O F  B R U S S W I C I i  COUNTY v. R O B E R T  F, IKMAN, AJ IERI -  
CAN SURETY COMPANY O F  XEW P O R K ,  E. H .  SMITH,  H A L E  
B E A C H  CORPORATION, H O M E  SAVIKGS BANK O F  WILRIINGTOX, 
N. C., ET A L . ;  AND STATIC O F  S O R T H  CAROLINA ON THE RELATIOS OF 

THE BOARD O F  EDUCATION O F  BRUKSWICI i  COUiYTY v. R O B E R T  
E'. IKJIAN, AMERICAK SURETY COPIIPAKP O F  SE'S YORK, E .  H .  
SMITH,  H A L E  BEACH CORPOIIATION, HOME SAT'ISGS BANK O F  
FVII,BIIT\'GTOK, N. C., ET AL. 

(Filed 23 November, 1!332.) 

1. Estoppel C &Treasurer and surety held estopped to deny validity 
of treasurer's official bond under facts of this case. 

Where a county treasurer offers his official bond executed by a surety 
company, but not signed by him, and the bond is accept1.d by the county 
commissioners and the treasurer enters upon his duties under the bond, 
and thereafter the treasurer a l ~ d  the surety tender another hond in a 
smaller penal sum in substitution of the first bond: Held, although 
the failure of the treasurer to sign the first bond was an  irregularity, 
('. S., 344, both the treasurer and the surety recognizc>d their liability 
thereon by offering the second bond in substitution, and lloth are  estopped 
to deny tlle validity of the first bond on the ground of c,uch irregularity. 

2. Principal and Surety B c-County commissioners are without power to 
cancel treasurer's official bond previously accepted by them. 

Wliere the county commissioners ha re  accepted the oflicial bond of the 
treasurer of tlle county and he has entered upon his ofi-ial duties untler 
the bond, the commissioners are  without poner in the absence of statutory 
autliority to order the hond canceled and to accept another bond ill a 
smaller penal sum in substitutiori of the first bond, and the treasurer and 
tlie surety are liable on the first bond notwithstanding t l ~ e  attempt of the 
commissioners to release them of liability thereon, but they may not be 
held liable on the second bond also, the swond bond b~ling offered only 
in substitution of the first, and the condition upon whic,h i t  was offered 
being impossible of performance. 

3. Same-Allowance of credit for certain funds irregmlarly expended 
by treasurer but for which county received benefit held not error. 

Where a county attorncy acts as  tlle treasurer of a county as  agent of 
the duly elected treasurer under a n  agreement between them, and all 
action is instituted against the treasurer, his surety, the county attornex, 
and others to recover for sums misappropriated by the county attorne!, 
acting as  treasurer, and judgment is: rendered against the defendants for 
the funds so misappropriated in building a certain highlvay to a private 
Iwnch onned by tlie county attorney and for the development of the 
I W : I C ~ I :  ElcTd, it \ \ a s  not error for the trial court upon findings of fact 
-up~cwtcd 11y t l ~ c  eridencc to allow a credit for the money cspendecl upon 
tli:lt part of the highnay duly authorized by the county commissioners 
. ~ s  a public rot~tl : I I I ~  for which the county rewired the benefit, although 
rlic e\l~cmtliturr tllerefor 11) the county nttor~ie) acting 1s trea\urcr \ \ a s  
i~ lcyn la r .  
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4. Banks and Banking C c-Bank held not liable to county for paying 
checks drawn by autliodzed county agent although funds mere mis- 
applied. 

Where a bank which is not a county depository pays in good faith the 
checks on county funds drawn by the county attorney acting as treasurer 
under authority of the duly elected treasurer, tlie county commissioners 
having authorized the bank to pay checks so drann:  Held, the bank is not 
liable to the county for the payment of the checks although the sums 
thereby obtained were misappropriated and were made payable to the 
order of persons not legally entitled to receive the county funds. 

,~PPEALS by the plaintiff, the board of conimissioners of Brui~swick 
County and by the defendants, American Surety Company of S e w  York, 
and E. H. Smith  and Hale  Beach Corporation, respectively, from 
Grady, J., at  J u n e  Term, 1932, of B ~ u s s ~ v ~ c r i .  Affirmed in  each appeal. 

The  above entitled actions, which were pending in the Superior Court 
of Brunswick County a t  J anua ry  Term, 1928, were referred under C. S., 
573, for trial.  They were thereafter consolidated by consent. After such 
consolidation, they were tried by the referee, who duly filed his report, 
setting out therein his findings of fact and his conclusions of law. This 
report, with exceptions filed thereto, came on for hearing a t  J u n e  Term, 
1932, before Honorable Henry  -1. Grady, judge presiding. At this liear- 
ing i t  mas agreed by all parties that a jury tr ial  of the issues misecl 
by tlie exceptions to the report of the referee should be, and tlie same 
mas waived. I t  was further agreed that the judge presiding should 
review all the evidence taken a t  the tr ial  by the referee, together with 
the exceptions filed to the report, and should thereafter render his judg- 
ment. The  judgment rendered was as follows : 

"After reviewing the evidence in  a careful manner, and after hearing 
the argument of coumel for  the several parties, and considering all the 
exceptions filed, the court finds the following facts:  

1. T h e  defendant, Robert F. Innian,  was elected treasurer of Bruns- 
wick County a t  an  election held in November, 1924, for a tern1 of two 
years, beginning with the first Monday in December, 1924, and ending 
on the first Monday in  December. 1926. I t  was his duty under the law 
to file a good and sufficient bond for the fai thful  performal~ce of his 
duties as the treasurer of said county, and also an additional bond for 
the fai thful  performance of his duties as treasurer of the funds and 
property coming into his hands belonging to the board of education of 
said county. 

2. On 15 December, 1924, the board of comnlissioners of Bruusn-ick 
County, which is a body corporate and politic, in  meeting assembled, 
passed a resolution granting the said Robert F. Inman  until 5 January,  
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1923, within which to file his official bond as treasure]., both for the 
gc ima l  funds a i d  for tlie school funds of said county, which resolutio~ls 
are copied ill the fourth articles of the rcspectire complai~lts filed in 
these causes. 

3. On 26 December, 1924, the said Robert F. Inman  appeared before 
said board of conimissioilers and tendered t11~ said board a proper bond, 
ant1 requested said board to induct hiill into ofice as tr13asurer of said 
comity. Thereupon the said board of corrimissioncrs adopl ed a resolutioli 
acceptiilg and approring said bond, and the said Robert F. Inman took 
thc oath required by law and was duly iilduc7ted into the office of treas- 
urcr of U r u i ~ s ~ i  ick Coun t - ;  said resolution appears in paragraph five of 
the coiill)laint alld is  made a par t  of this finding of fact. Said bond. n a s  
ill the penal sum of $25,000, and was issued and executed by the defend- 
ant, A\i l l&~:~n S u r ~ t y  Coinpaily of K e ~ v  York, coriclitioned as required 
by statute in such case made a i d  provided. Said bond n a s  not signed 
1). tlie said Robert F. Inman, but was regularly and properly issued by 
.:lit1 A\mericail Surety Company of Kern York, tendered by him as his 
official Lond, a i d  accepted by the plaintiff, board of commissioners of 
13ru1isn ick County. 

4. The  defciidai~t, Robert F. Inman, thereupon assurnr~d the duties of 
the office of treasurer of 13runswick County, and settled w ~ t h  the Murchi- 
son Sat ional  Bank for all funds i t  had in hand belonging to said county, 
ant1 inmletliately thereafter took control of the said funds, and the 
,Ilur~liisoii Kational Bank accounted to tlie said Robert F. Iinnan for 
all funcls ~vliich it had, or should ha re  had, in its hands b(,longing to said 
cou11ty. 

>. 0 1 1  3 January,  192.3, the said Robert F. Illmall appeared before 
snit1 board of cominissioners of Brunswick County in m e h n g  assembled 
aiitl teiidered a bold  in the penal sum of $30,000, for the faithful per- 
formancc of his duties as treasurer of the school funds of said county, 
which hond was also issued and signed by the defeuclant, Amcricnn 
Surety Company of I;ew York, conditioned as required by law in such 
?ascs made arid provided, and the same was accepted by said board of 
commissioners, and thrreaftcr the said Robert F. Inman, either in per- 
wli or through his duly constituted agent as 1lereinaft.r stated, rxer- 
cisecl the functions of trcasurcr of said school funds for f a id  county. At 
tlw sailie time the saicl Robert F. Illman requested saicl board of corn- 
mi.;sioncrs to accept a substitute bond in the penal sum of $1.5,000, in lieu 
of tlie former bond of $25,000, dc3livered by him to said board, condi- 
tio~ietl upon the faithful p~rformai ice  of his duties as county treasurer 
in haudliiig the general county funds coming into his hands as such; 
and tllcrcupon said hoard of commissioil~rs adopted a rc~solutioil agree- 
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ing to accept a substitute bond in the penal sum of $15,000 in lieu of 
the $25,000 bond previously executed and delileered by the said Inman  
to the said board, \iliicli bond in the penal sum of $15,000 was also 
issued by the defendant, A h ~ e r i c a n  Surety Company of S e w  Tork .  
,I correct copy of said resolution appears in tlit  sixth paragraph of the 
complaint, and is made a part  of this finding of fact. A correct copy of 
saitl $15,000 bond is attached to the complaint, marked Exhibit 'B,' 
and is  made a part  of this findiilg of fac t ;  a correct copy of said $30,000 
bond iq attached to the complaiiit, marked Exhibit '-1,' and is made a 
part of this finding of fact. 

Said board of conimissioners of Bruiiswick Couuty approved and ae- 
rcptcd said bond ill the penal sum of $30,000, tendered to said board 
by the said Robcrt F. Innian,  a ~ l d  the A h e r i c a ~ l  Surety Con111a11y of 
Sen-  york, coiiditio~ietl upon the fai thful  performance of his duties in 
liandliiig the school funds of Brunswicli County, and also accepted the 
said $15,000 bond executed by tlie said Robert F. Illman and the Ameri- 
can Surety Company of Sen .  York, conditio~ied upon the faithful per- 
formnuce of liis tlutieq i l ~  limidling the general county funds as treasurer 
of said county, nliicli saitl bond in the sum of $15,000, the board of 
commissioners undertook to accept and approye in lieu of the $25,000 
bond theretofore executed by the American Surety Company of S e v  
Tork,  and delivered to the said board by the said Robert F. Iniuan, 
treasurer as aforesaid; and said board, by resolution, ordered the can- 
cellation of said $25,000 bond. 

6. The defendant, E .  H. Sniith, was elected county attoruey of Bruus- 
wick County at tlie December, 1924, meeting of the board of commis- 
sionc~rs of said comity and continued to act as sucli attorney until 
December, 1926. Sooii after his election and induction illto office, all 
ngree~nciit was made by and between the said E. H. Smith and Robert F. 
I~imai l ,  treasurer, TI-hereby the said E. H. Smith, as agent and repre- 
seiitative of the said Robert F. Inman, v a s  to handle all of the county 
n i ~ d  school funds, and was to do and perform all of the acts and things 
required of the said Robert F. Inman,  as treasurer of said county, 
ill the place and stead of tlie said Robert F. Inman,  and during the 
entire time of his incumbeliey as treasurer of said county, the said 
Robert F. Inman  acted in name only, tlie said E .  H. Smith being the 
tle f ac to  and actual treasurer of saicl county under the agreement above 
mentioned; and all of the duties iniposecl by law upon the treasurer of 
said county, so f a r  as any were done and performed, were done and 
performed by the saicl E .  H. Smith, or under his supervision, guidance 
and direction with the full knowledge and consent of the said Robert F. 
Inman, treasurer, as aforesaid. 
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7. On 3 Nay,  1926, a t  a regular meeting of the board oE commissioilers 
of Brunswick County, a resolution was adopted, which 1s copied in the 
eighth finding of fact of the referee in his original report, which in sub- 
stance recites that  a corporation known as the Hale  I3eac.h Development 
Company was then being organized by the said E. H .  Elnlitli, attorney, 
and providing that  the sum of $75,000 should be appropriated by the 
county for the building of a road and causeway 'across the sound from 
the mainland to the beach a t  the east end of what is known as the 
Gnuse Beach, and which was formerly owned by W. A. Bland, Sr., and 
such other roads as are necessary to coilnect with highwe y.' I t  was pro- 
~ i d c d  in said resolution that  one-half of said appropriation of $75,000 
was to be returiied to the county out of the proceeds from the sale of 
stock aild lots in said Development Company. 

On the same day a contract was entered into by and between said 
board of commissioners and Hale  Beach Development Company, by 
E. H. Smith, attorney, attempting to carry into effect the provisions of 
wid resolutioiis, which purported and attempted contract is set out in 
full in the eighth finding of fact of the referee in his original report. 

8. The board of commissioners of Brunswick County had never estab- 
lished, laid out or attempted to lay out and establish any causeway from 
Gause Landing across the sound to  Hale  Beach, nor had they provided 
or attempted to proT ide for the expenditure of any money on said cause- 
v a y ;  a t  the time of said attempted contract and the adoption of said 
resolution referred to in the next preceding finding of fact, there was 
no such corporation in existence as the Hale  Beach Development Com- 
paiiy, the said corporation having been thereafter chartered on 1 Sep- 
tember, 1926. 

-\fter the issuance of the charter of said Hale  Beach Development 
Company by the State of North Carolina, some time after 1 September, 
1926, there was a meeting of the incorporators, but a t  i ~ o  time, a t  said 
meeting or a t  any subsequent meeting, did the said corporation, through 
its officers and directors, approve, adopt or rat ify the rt-solution of the 
board of commissioners, or the contract made by and bttmeen the said 
board of commissioners and E. H. Smith, nor lias said corporation, or 
the said E. H. Sniith, ever listed the Hale  Beach Corporation's land 
for taxation a t  a value that would produce interest a t  the rate of 6 per 
cent per annum on one-half of the money that  has been spent by the 
said E .  H. Smith upon said project, nor did the said Smith, or any 
one else in his behalf, inquire of the said board of commis:Goners whether 
or not the said board desired bond, nor did the said Smith ever tender 
to, or file with the said board a bond for the fai thful  ylerformance by 
him of said attempted contract, as therein provided. The court is of the 
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opinion, and so holds, that  the resolution adopted by the said board of 
commissioners, and the attempt on the part of said board and E. H .  
Smith to carry the provisions thereof into effect under the purported 
contract executed by them, were without warrant of law, or any original 
authority vested in said board of commissioners, and that, therefore, 
said resolution and purported contract are void and of no force and 
effect. 

9. Sonic time during the year 1922, a petition was filed with said 
board of commissioners relative to the establishment of a road from 
Grissett To\vn to Gause Landing, which said petition is fully set out 
in tlie referee's elerenth finding of fact i11 his original report. Said 
p e t i t i o ~ ~  mas approved by the proper authorities, and a public road 
ordered established in accordance therewith. 

10. On 3 May, 1926, said board of commissioners adopted a resolu- 
tion, which is set out in full in the thirteenth finding of fact in the 
original report of the referee, which resolution provided for the issuance 
of $75,000 worth of county notes, to be issued in anticipation of the 
collection of taxes for the expense of the county, for which tlie county 
has lawfully levied, or will levy taxes. Said notes were to be dated 3 
May, 1926, bearing interest a t  the rate of 6 per cent per annum, pay- 
able 3 h'orember, 1926, and 3 February, 1927. 

On the same day, and at the same meeting, the said notes, aggregating 
$75,000, were sold to Bray Brothers, of Greensboro, N. C., who gave 
to J. J. Knox, chairman of said board of commissioners a check for 
$i5,000 in payment therefor, and said check was handed by the chairman 
of the said board to the defendant, E. H. Smith, acting as a repre- 
sentative of Robert F. Inman, treasurer of Brunswick County, who 
received the same as such acting and de facto treasurer. 

11. On 11 May, 1926, the defendant, E. H. Smith, deposited said 
check in the Home Savings Bank, Wilmington, K. C., to the credit of 
'Brunswick County, E. H. Smith, attorney,' and on 21 Nay,  1926, the 
said E. H. Smith drew a check on said Home Savings Bank against said 
account, for the sum of $37,500, payable to the Hale Beach Corporation, 
which said check was paid by the said Home Savings Bank, and the sum 
of $37,500 credited to the account of said Hale Beach Corporation in 
said bank; said check for $37,500 was signed 'Brunswick County, by 
E. H. Smith,' and thereafter, on 24 July,  1926, the Hale  Beach Cor- 
poration, through E. H. Smith, its attorney, drew its check for tlie sum 
of $31,575, payable to Brunswick County, and said check was deposited 
in said Home Savings Bank by the said E. H. Smith, and credited to 
the account of Brunswick County. Said item of $31,575 constituted 
a return by the Hale Beach Corporation to the county of Brunswick 



548 I X  T H E  SUPREME COURT. [203 

of a part  of the item of $37,500, theretofort> credited to the account of 
said I%ale Beach Corporatio~i, on 21 l\lay, 1926. 
12. On or ahout I:! July,  1926, the cllairnian of the board of coni- 

niis\ioi~crs, sent by the tlefeiidant, E. 11. Smitli, ill an  eiir elope, to W. H. 
Walker, register of tleetls of Bruns~r-ick County, a letter in words as 
f o l l o ~  s : 'G/10/26. TV. 11. TValker : Don't record tlle resolutio~i that  you 
liavc in  tlie Hale  Beach Corporation matter, as there seems to be some 
misunderstai~cling in  the matter about the Icgal effect ill matter. Very 
truly yours (signed) J. J. Knox.' 

E .  H. Smith  kllew the contents of said letter, a i~ t l  no furtller action 
was tnktn a t  that  time with reference to rescinding said contract. A t  
n iriceting of the board of comnlissioners ill July,  1926, the register of 
deeds was told that  said resolution a~varding  the contract to the Ha le  
Bcacll Corporatioii n as withdran.11, wlic~reupon said re,,rister of deeds 
entered ill pencil a t  tlie top of the resolution the nord,  V i t h d r a ~ v n . '  
S o  formal action was taken by said board of con~miss io~~e r s  looking to 
a ~ ~ i t l i t l r a n a l  of saitl resolution, a d  cancellation of aaicl contract until 
some time after  2S October, 1926, at  or about which time the following 
v a s  cntcrcd, :md signed, at  the bottom of the letter from J. J. I<i~ox 
to W. H .  Walker, of date 1 2  June,  1926: ' T l i ~ s  resolution and agreenient 
has b ~ e n  n i t l ~ d r a n  11. This  G June ,  1926 (signed) J. J. Ehos ,  chairman 
board of county corllmissioners; Troj- I l en  itt ,  n ien~hcr ;  Ti .  H. McLanib, 
~neniber ;  E. H. Smith,  attorucy.' 

13. Pursuant  to the petitioii and action of the board of con~nlissioners, 
mid of the county road commission hereinbefore referred to, tlle county 
con~missioncrs of Brunswick County duly ad\  ertised, laid 3ff and adopted 
a public road from Grissett Cross Roads to (fause Landing. T h e  cause- 
way across the souid  from the mainland to Hale  Beach, IS provided for 
ill tlle resolution llereinbefore referred to, n a s  to exteiic the saitl road 
across the sound to said hcacli; but in  rcspect to said causeway, the 
court finds that  i t  was notliing more or lesb tllan a private enterprise 
p r o ~ ~ i o t e d  by the said E:. IT. Smith,  for  ~r-hich the county of Urunswick 
could receixe no possible benefit. 

14. Dur iug  tlie t n o  years iii col~troversy, covering tlw tciiure of the 
said Robert F. Inman  as treasurer, the drfentlant, E. H. Smith, acting 
for  and ill hehalf of tlie said treasurer, ni thdrew from funds belonging 
to the school funds of said couilty the suin of $19,5SO.GE aucl deposited 
the samc to tlle credit of tlie general county funds ;  bi.twcen 3 May, 
1926, and 29 October, 1926, tlle defendant, E. H. Smith, in  his capacity 
as clc facfo treasurer, espcndcd from the Brunswick ("ounty general 
fund the sun1 of $47,691.52. 
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Of this ainou~it, the sum of $10,334 was expended in the constructioil 
of the public road from Grissett Cross Roads to Gause Landing, and 
the sum of $37,360.52, was expended in connection v i t h  the constructioii 
of the cause~i-ay from Gause Landing, across the sound, to Hales Beach. 
I n  inaking such expenditures the said E. H. Smith, from time to time, 
drew cliecks on the Brunswick County funds on deposit i11 the Home 
s;vings Bank, which cliecks were signed 'Brunswick County Funds, 
E. H. Smith, attorney.' Said checks did not i~ldicate on their face the 
purpose for which such expenditures mere being made; they were paid 
by the Home Savings Bank without any vouchers having been issued 
f o r  the same, or any of tlie same, and no record of sucli expenditures 
appears on the treasurer's books, or in his accounts; said checks liere 
drawn by the said E. H. Smith as representative of and in his capacity 
as agent for, the said Robert F. Inman, treasurer of said county, to the 
same effect as if said checks had been drawn by the treasurer himself. 

15. During said period, from 3 May, 1926, to 20 October, 1926, the 
iiidividual members of the board of coininissioiiers of Brunswick County 
had actual knowledge of the fact that said construction was in progress, 
and took no actioii to ui thdraw the resolution or cancel the contract. 
llereiubefore referred to, until about 28 October, 1926, a t  ~vhich time 
said resolutioii mas mithdrawn, and said contract canceled, and no es- 
penditures were made on account of said construction work after said 
date. 

16. On 30 Soyember, 1925, there was a balance on deposit in the 
Bank of Cherryrille of $25,000 of Bruiiswick County funds, together 
with a credit of accrued interest of $336.70, wllicli funds came into 
the hands of the treasurer of Bruns~vick County by virtue of his office: 
and the defendant, E. H. Smith, from time to time, withdrew from said 
Bank of Cherryville the sum of $25,336.70, thereby closing said account. 

17 .  The referee finds as a fact, aud said finding is approved by the 
court, that the said E. H .  Smith, during the time he was acting as d e  
fncto treasurer of Brunswick County, expended the sun1 of $59,361.15. 
of which amount the sum of $34,094.45 was by disbursement of funds 
deposited in said Home Savings Bank by E. H. Smith, acting in behalf 
of the treasurer, and the sum of $25,366.70 was by disbursement of 
amounts withdrawn by the said E. H. Smith, acting on behalf of tlie 
treasurer, from the Bank of Cherryrille; and of the total shortage of 
$59,461.15, the sum of $47,694.52 was expended by said E. H. Smith ill 
the construction of said causeway and public road, extending from 
Grissette Cross Roads to Gause Landing, thence across the sound to the 
private property of the said E. H. Smith, know11 as Hales Beach. Said 
findings of fact by the referee are hereby approved and reaffirmed by 
the court. 
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18. Tlic court filids as a fact, in conformity with the findings of tlie 
referee, that  tlic Home Savings Bank paid all checks dralin by the said 
E. H. Smith, ill good faith, nor did said hank or any o its officials or 
employees profit, either directly or indirectly on account of said nitli- 
clrawals or receive any of tlie proceeds thewof;  but all the snit1 clicclts 
v c w  paid by said bank ill due course of busilic~ss, just as said b'lnk 
nquld pay the checks of otlier depositors; that said bank had no knoi\l- 
ctlgc, express or in~plied,  that  said checks \!ere improperly presented or 
tliat the fmitls tlerivctl therefroin mere improperly cspcnded by t l ~ c  
haid E. 11. Smith ; but, to the contrary, tlie officers of (,aid bauk ncrv 
specially i i~formcd by the chairman of the board of cori~missioncrs of 
U r u l i s ~ ~ i c k  County tliat said funds Tiere properly deposited, and that the 
sum of $Te5,000 \!as to be uwd for the purpose of defraying the expcnse 
incident to the col~struction of said road and causenay as pro1 ided for 
in the resolution and contract hereinbefore referred to. The  court is. 
tlitrefore, of tlic opinion that  the said Home Saviugs Bank, and 
Gurney P. Hood, Commissioner of Banks, who has hecr substituted as 
a dcfeiida~it in the place and stead of said Home Saving? Bank, are not 
liable i n  this action, eithcr to tlie plaintiffs, or to theii. codcfcridants, 
for any funds cspcndecl by the said E. H. Sniitli or any withdrawals 
niade by him in tlie prosecution of the Hale  Beach dewlopment; and 
:IS to tlie said Home Savings Bank and Gurrwy P. IIood Cornmissionc'r 
of Banks, tlie plaintiffs and tlie defendant, Alnericau Surety Company 
of New York are  nonsuited. 

19. The  court is of tlie opinion, and so finds as a fact, tliat the $15,030 
bond filed by the said Robert F. Inman  as treasurer of Brunswick 
County, on 5 January,  1025, was intended by tlie surety company as a 
substituted bond, and that the said surety company iswed said bond 
and delivered the same to the said Robert F. Triman upon tlie distinct 
understanding and agree~nent that the former bond in the penal sum of 
$25,000 filed 26 December, 1924, was to be canceled and abrogated, ail 1 
that it  uould br unjust and inequitable for the court to liold, under tli 
facts, that  the defendant, American Surety Conlpany of S e w  York, 
is now liable upon both bonds. However, tlie court is  of the opinion that 
the $25,000 bond, although not signed by the said Robert F. Inman,  wai 
n valid and subsisting obligation on the par t  of the said A nerican Surety 
Company of New York, and the attempted cancellation thereof by the 
board of commissioners of Bruiiswick County mas a nullity and of 
no force and effect. Therefore, the court holds as a matter of law tliat 
the plaintiffs a re  not entitled to recover anything out of said American 
Surety Company of Kew York on account of said $15,000 bond; but 
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that  the plai~itiffs are entitled to recover out of said American Surety 
Company of Xew York, 011 account of said $25,000 bond, as will be 
hereinafter adjudged. 

20. The  court finds as  a fact from the evidence offered that the total 
sums of money wrongfully and unlawfully expended by the said E. H. 
Smith, acting as treasurer of Brunswick County, from funds on deposit 
in both the Home Savings Bank and the Bank of Cherryville amounted 
to $59,461.15; that  no vouchers were issued for any of said expenditures 
as required by law, that no itemized statements were ever filed by the 
said E. H. Smith representing said expenditures; but it is also found 
as a fact that  of the said sum of $59,461.15, the county of I3runsnick 
was actually benefited to the extent of $10,334, said amount havi i~g 
been expended by the said E. H. Smith on the construction of a public 
road from Grissette Cross Roads to Gause Landing, which road had 
theretofore been regularly laid off and established as provided by law; 
and the court is  of tlie opinion that the county of Brunswick ought not 
now to be allowed to recover said sum out of the said E. H. Smith, 
Robert F. Inman, or the surety on the bonds hereinbefore referred to. 

According to the foregoing statement, the balance for which the said 
E. H. Smith and the said Robert F. Inman  are liable amounts to 
$49,127.15; and the court finds as a fact that  said sum is  the total 
amount now due and owing by the said E. H. Smith and Robert F. 
Inmau  to the plaintiffs. Of the foregoing amount, the court finds as a 
fact that the sum of $19,580.66 belonged to the school funds of Bruns- 
wick County, and the remainder, to  wi t :  $29,546.49, belonged to tlie 
general county fund. 

A11 of the findings of fact in the original and supplemental report 
filed by the referee, which are in conformity with the foregoing findings 
of the court, or which are not herein expressly overruled, a re  reaffirmed 
and adopted; and all findings of fact made by the referee, which are not 
in conformity with the foregoing findiligs by the court are overruled 
and disaffirmed. 

,111 of the exceptions filed by the plaintiffs and the defendants which 
are not in harmony with the findings by the court are overruled; and 
those exceptions which are in harmony with the findings of the court 
are sustained. The  court does not set out and refer to said exceptions 
seriutim; but all of them have been carefully considered in connection 
with the evidence and arguments of counsel, and the foregoing rulings 
in respect to said exceptions are made for the purpose of brevity, and in 
conformity to the decision in Abbitt v. Gregory, 201 X. C., 577. 

Wherefore, upon the foregoing findings of fact by the court, and the 
findings of the referee, which are adopted and not overruled, it is  now, 
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Ortlcrcd, adjudgetl and decreed that  tlie plaintiffs ha.-e and recoTer 
of the defendants, E. H. Smitli, liobert F. Inman  and the A l r n e r i c a ~ ~  
Surety Company of S e w  york, for  the use and benefit of the g e l l e d  
coul~ty  fund, tlie sum of $29,546.49, nit11 interest at  the rate of 12 per 
cent per alliluin from 20 October, 1926, together with t l ~ e  costs of tliis 
action, to he diqcliargetl insofar as the Amcrican Suret,g Company of 
S c v  york is c.oncer11ec1 upo11 the p a p e n t  of the sum of $25,000. 

I t  is f ~ u t l i e r  ordiwcl, :~cljudgecl and decreed that  the plaintiffs ha\  e 
ant1 recoTcr of the tlcfe~idauts, E. 1%. Sinith, Robert F .  I Ilrrian and tlie 
A\incrica~l  Surety C 'onlpn~~y of S e n .  Tork,  for  tlie use ant1 bcliefit of the 
v l ~ o o l  fu11c1 of Bru~ i sn i ck  County, tlie furthcr  sum of $30,000, to be 
tliscliargcd ul)oii the pa! merit of the sum of $10,,5SO, with iiitercst 
tllertoii at the ra te  of 1 2  p t r  cent per amlurn from 20 October, 1926. 

It is further  orderctl, adjudged and decreccl that  tlie plaintiffs h a l e  m~t l  
Iwo lc r  of the defcndnut, Hales Beach Corporatioil, tlw sun1 of $37,- 
;i(iO.T," \n it11 interest there011 at  the rate of 12 per cent p t ~  almuni from 
October, 1926; vhich  :~mouiit, n hen a i d  if collected, shall be credited 
~11011 tlie foregoing rccovcries against E. H. Siiiitli ;uid Robert F. I n -  
im11; snit1 a~nouli t  bei i~g the total surn cspeilclcd hy E. 11. Sinitli ill t l i ~  
colistructioii of the c:lusen.ay froill Gause La~icl i i~g to Halos 13eacl1. 

I t  is further  ortlerctl, aiicl adjudged that  upon tlie pay r lm~t  hy t l ~ c  
A l ~ ~ i c ~ r i c a ~ i  Surcty C'onipany of S e n  York of tlie f o r ~ g o i n g  suiii of 
$29,546.49, i ~ ~ t e r c s t  and costs, that  the saitl Su re ty  C o r ~ i l j i ~ ~ y  sIia11 there- 
1i1m11 be snhrogatecl to the rights of the plaiutiffs ill respcct to the 
i w o \ c ~ y  hore i~~before  adjudged against the said Ilalcs I3cacli C'orpora- 
tion ill tsccss of tlie amount neceqsary to pay tlie b a l a ~ ~ c c  due by said 
Ha lc  Bt>arli ('orporntion to the plaintiffs uuder recult31.i ,s hereinbefore 
:ldjutlgetl. 

I t  is further  ordered and adjudged tha t  nt~itlwr the 111 iiutiffs nor the 
,111ic~ical1 Surety Company of New York is ontitled to rccowr a i~y t l i i~ ig  
out of thc Home S a ~ i n g s  Bank or Gurney P. Iiood, Commissioner of 
Ballks, and all causcs of action alleged by the plaintiffs or tlie saitl 
.\111crica11 Surety C o n i p a ~ ~ y  of S e w  York :gaiiist said bank 2nd saitl 
Coliiiiiissiol~er of Banks are hereby nor~suited. 

Done at  T i l i i i i ~ ~ g t o l ~ ,  S. C., this 5 Ju ly ,  1932. 
HENRY ,I. GRADY, J t ~ d p  l 'reaiding. ' 

From this judgniei~t, the plaintiff, tlie board of conniissioners of 
13rui1swick Couiity, and the tlrfendants, Amcricar~ Surely Company of 
Kcw and E. H. Sinith and Ha lc  Beach Corporaticm, respectively, 
:~ppealed to the Supreme Court. 
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J .  W .  Ruark, C.  Ed. Taylor, Bryan d Campbell and I .  C. W r i g h t  for 
plaintiff. 

John D. Bellamy d Sons for defendant, American Surety Company 
of Sew York. 

J .  0. Carr and George Rountree for defendants, E .  H .  Smifh and 
Hale Beach Corporation. 

Woodus Kellum for Home Savings Bank. 

CONKOR, J. I t  must be conceded that the transactions involved in 
the controversies out of which this action has arisen, TI-ere a t  least 
irregular. I t  does not follow, however, that  no rights or liabilities arose 
out of the transactions, because they were irregular. I t  is difficult, be- 
cause of these irregularities, to determine the rights and liabilities of the 
respective parties to the action, in accordance with well settled principles 
of law and clear statutory provisions, which are ordinarily applicable 
to such transactions, and should be strictly followed by public officials, 
a i d  by those who deal with them in matters affecting the public, but n 
review of the entire judgment as set out i n  the record leads us to the 
conclusion that  the assignments of error on which the appellants rely 
in their respective appeals for a reversal or modification of the judg- 
ment cannot be sustained, and that  the judgment should be affirmed. 
There was sufficient evidence to support the findings of fabt on which the 
judgment was rendered, and for this reason we shall consider only as- 
signments of error based on exceptions to the judgment. 

The  bond in the penal sum of $25,000, dated 23  December, 1924, and 
duly executed by the defendant, American Surety Company of S e w  
York, was not signed by the defendant, Robert F. Inman, the principal, 
a t  the time the said bond was tendered by him to the board of commis- 
sioners of Brunsmick County, and accepted by said board, as his official 
bond. This  was a t  least an  irregularity. The statute provides that  such 
bond, when duly executed by the principal and the surety, and otherwise 
i n  compliance with the law, shall be accepted, upon presentation, by tlie 
person who is authorized to take, accept and file the bond. C. S., 344. 
However, in the instant case, the bond was presented by Robert F. I n -  
man as  his official bond, and a t  his request was accepted by the board 
of commissioners as such bond. H e  was immediately inducted into his 
office as treasurer of Brunswick County. H e  undertook to perform and 
did perform official duties, by virtue of and under said bond. On 5 
January,  1924, both he and the American Surety Company of S e n -  
York, recognized their respective liabilities under this bond, when they 
offered another bond in substitution therefor, and asked that said bond 
be canceled. Both the defendant, Robert R. Inman, as principal, arid tlie 
defendant, American Surety Company of New York, a re  now estopped 
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to deny tlie validity of tlie bond, on the ground that  the bond was not 
sigiietl by Robert F. Innian, as principal. The  bond rermined in full 
force and effect, according to its terms, during the continuance of tlie 
term of office of Robert F. Inman, as treasurer of Brunmick  Couiity, 
unless the order of the board of commissiouers that tlie bolld be cancelcil, 
mas ralid. 

On 5 Jaiiuary, 1925, the board of commissioners of Brur~sivick County, 
a t  the request of the defendant, Robert F. I lmai i ,  and ihe defeiidant, 
-Imericau Surety Company, ordered that  tlie bond in the penal sum of 
$25,000 be canceled as of that  date, and tliat n bolid in the sum of 
$15,000 be accepted in substitution for said bond. Tlitse defendant, 
eoiitend that they were thereby released from further lmbility under 
said boiid. This coiitentioii cannot be sustaiiicd. The board of commis- 
sioners, having accepted tlie bond for $23,000 as the  official bond of 
tlie defendant, Robert F. Inman, treasurer of said county, were wit l~out 
power to release him or his surety from liability under the bond, by 
orderi ig that tlie said bond be caiiceletl. E'idelify Co.  v. Flemznq. 132 
N. C., 332, 43 S. E., 899. I11 tliat case it is said:  "There call be no 
doubt as to the intention of the commissioutw to releaw the plaintiff 
as surety for the sheriff, but it is not a question of intention, but one 
of power, nild tlie authority to relcase must be derived, either by rx- 
pressioil or iniplication, from some statute. I f  the statutory power did 
iiot exist at the time the comniissioners atteniptctl to release the plaiii- 
tiffs, the11 the act of the commissioners wab i n ~ a l i d ,  110 matter how 
clearly and explicitly they expressed their ii~telitioii to re  ease." 111 tlw 
absence of a statute specifically tluthoriziilg the board of :ommissioners 
of a county to caiicel an official bond, which the board 'ias taken, ac- 
cepted slid filed, in the performance of its official duty, the duty i n -  
posed by sectioil 2 of Article V I I  of tlic Coii~ti tut ion upon such board, 
with respect to tlie finances of the county, does iiot confer upon the board 
such power. There is  no error in tlie judgmtmt in this action that  tlic 
defendants, Robert F. Iiiman and American Surety Company of Nev 
York, are liable 011 the bond in the penal sum of $25,000, notmithstand- 
iilg the order of the board of commissiouers tliat said bo~itl be canceled. 

The bond ill the penal sun1 of $15,000, dated 31 December, 1924, 
and executed by both the defendant, Robert F. Iiiman arid the defendant, 
American Surety Company of S e w  York, was telldered b*v said defencl- 
ants, and accepted by the board of commissio~~ers of Brunswick Coulity, 
in lieu of and in substitution for the bond ill tlie penal sum of $23,000. 
I t  was not contemplated by tlie parties to said bond that it should be 
curnulatire, and there is no error i n  the judgment to tl-at effect. On 
the facts found by the court, it mould be unjust and inequitable to hold 
otherwise, and we concur in the opinion to that effect of Judge Grady. 
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There is no liability under this bond, because i t  was rendered and ac- 
cepted upon condition that  the principal and surety should be released 
from liability under the bond in the penal sum of $25,000. As the con- 
dition could not be performed, there was no liability under the bond. 

The expenditure by the defendant, E .  H. Smith, of the sum of 
$10,344, out of the money in his hands as agent for Robert F. Inman, 
treasurer of Brunswick County, in the construction of a public road 
from Grissett's Cross Road to Gause Landing, was irregular, but on the 
finding that Brunswick County has received the benefit of such expendi- 
ture, there is  no error in the judgment with respect to this sum. I t  
was proper to allow the defendant, Robert F. Inman, treasurer, credit 
for this sum. Realty Co. v. Charlotte, 198 N. C., 564, 152 S .  E., 686. 

There is no error in the judgment that the plaintiffs respectively re- 
cover of the defendant, Robert F. Inman, as principal, and of the 
defendant, Anierican Surety Company of New York, the penal sums of 
their respective bonds, to be discharged in accordance with the terms of 
the judgment. The  contention of the plaintiff, the board of commis- 
sioriers of Brunswick Couilty that  it was entitled to judgment against 
the Home Savings B a d i  of Wilmington, N. C., cannot be sustained. 
This bank was not a depository of Brunswick County. I t  is not liable 
to the plaintiff for amounts which i t  paid to its depositor, E. H. Smith, 
attorney, on checks signed by him. 

The contentions of the defendants with respect to their rights as 
against each other have been duly considered. They cannot be sustained. 
There is no error in the judgment. 

Affirmed. 

R.  LESTER CRANE v. GUY T. CARSWELL. 

(Filed 23 November, 1932.) 

Trial G b: Negligence D e-Verdict awarding damages upon finding that 
both parties were negligent is not inconsistent and bars recovery. 

Where in an action to recover for a negligent personal injury the jury 
finds that both the plaintiff and defendant were negligent and awards 
damages to the plaintiff: Held ,  the finding that the plaintiff mas negli- 
gent bars his recovery, and the verdict is not inconsistent, and 110 appeal 
will lie from the trial court's refusal to set aside the verdict in his 
discretion. 

APPEAL by plaintiff from Harding, J., at  March Term, 193" of 
'UNION. No error. 

The  plaintiff brought suit to recover damages for injury alleged to 
have been caused by the collision of the plaintiff's truck and the defend- 
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ant's car.  T h e  defendant denied t h a t  he  h a d  been negligent, pleadcd 
negligence on the p a r t  of t h e  plaintiff,  and  set u p  a counterclaim for  
damages. T h e  verdict was as  follows : 

1. W a s  the plaintiff in ju red  by tlie iieglige~ice of tht  defendant, as  
alleged ? Answer : Yes. 

2. Did the  plaintiff by his  own iieglige~icc~ contr ibute  to h i s  own in- 
ju ry  ? Answer : Yes. 

3. W h a t  damage, if m y ,  is  the plaintiff entitled to recover of tlie 
dcfendaiit ? Answer : $200. 

4. W a s  the  defendant's car  in jured  by the negligence c f  the plaintiff, 
as  alleged i n  t h e  answer?  Answer :  S o .  

5 .  W h a t  damage, if any,  is the  defendant eliti t lrd to  recorer of t h e  
plaint i f f?  Aliswer : None. 

Jutlg~iieiit  f o r  defeiidnnt. Except ion a i ~ d  :~ppeal  by plaintiff. 

TI'. I?. I,oue and H .  H. A d a m s  for p l a i n f i f .  
J .  L[curcnc.e ,Joues and  T'nnn d X i l l i k e n  for defeizdani. 

PP.R CLRIAJI. T h e  contributory liegligei~ce of the plaintiff bars  h i s  
recovery although damages were assessed upon the t h i r d  issue. Baker  2 ) .  

R. R., 118 N. C., 1015; Sasser v. Lumber  Co., 165  N .  C., 5342; N c K o y  2. .  

Craven,  198 S. C., 780; A l l e n  v. Yarborough ,  201 X. C., 568. W e  find 
nothing inco~isistent i n  the  verdict and  his  Honor's rcfusa to  set i t  aside 
as a mat te r  of discretion is  not reviewable. 

There is no I-eversible error  i n  t h e  instruction comp1:iined of. T h e  
o r d i i ~ a ~ i c e  referred to  is  practically t h e  same as  t h e  S t a t e  law. Code, 
1931, eec. 2621 ( . is) .  

X o  error .  

JAMES 12. H A N S A  AXD LILLIE G. HANXA v. J. TV.  TIhII3ERLAKl3, 
TRUSTEE, ET AL. 

(Filed 23 November, 1932.) 

Appeal a n d  Error F g-Affldarit f o r  appeal i n  fo rma pauperis must  con- 
ta in averment  t h a t  counsel has advised t h a t  there is c?rror. 

The affidavit for appeal in forma pauperis must contain a n  averment 
that appellant is advised by counsel learned in the law that there is error 
of law in the decision appealed from, C .  S., 649, and the matter is juris- 
dictional and where the affidavit is defective in this respect the appeal 
nil1 be dismissed. As to  whether the clerk may authorize an appeal uz 
fomna pauperis where the trial court has fixed appeal bond, qucere? 

APPEAL by plaintiff,  Lillie G. H a n n a ,  f r o m  Warl ick ,  J., a t  Chambers  
i n  Charlotte, 30 August,  1932. F r o m  GASTON. 
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Civil action to restrain foreclosure sale under power co~itainecl ill dccd 
of trust. 

From judgment d isso l~ing  temporary restraining order, entered 30 
August, 1932, the plaintiff gave notice of appeal. Appeal bo1~1  fixed a t  
$100. Thereafter, 5 Octobcr, 1832, on affidavit which onlits to aver 
appellant ((is advised h- counsel learned in the law that  there is error 
of law in tlle decision of tlie Superior Court in  said action," the clerk 
of tlle Superior Court signed an  order allowing plaintiff to appeal 111 

forma pauperis.  
Motio~l  by appellees to dismiss appeal. 

J .  L. H a m m e  for p l a i n f i f .  
C h e w y  d Bollozcell for c l ~ f e n d a n f s .  

PER CI-RIAM. The  Court is without jurisdiction to entclrtain the ap- 
peal, and the same will be dismissed 011 authority of f i o t ~ e y r u f f  1 % .  

l i ' trfkins,  151 S. C., 652, 65 S .  E., 762. 
The  attempted appeal is i n  forma pauperis,  and the affidavit, filed 

more than ten days after entry of judgment, is defective, ill that, i t  
does not contain the averment, required by C. S., 649, that appella~lt  
"is advised by counsel learned ill the law that  there is error of law in 
tlle decision of the Superior Court in said action." This is a juristlic- 
tional requirement. R i g g a n  u .  IIarrlsorz, a n f e ,  191; Russell  u .  Hearlze, 
113 S. C., 361, IS S. E., 711;  S. 1 , .  Gatewood,  125 K. C., 694, 34 
S. E., 543. 

Furthermore, i t  may be doubted whetlier the clerk liad authority to 
authorize a n  appeal i n  forma  pauperis,  even upon proper affidavit and 
certificate of counsel filed in  apt  time, in the face of the order by the  
judge fixing the appeal bond at  $100. As to this point, however, we 
make no definite ruling. The  question is not presently presented. S. v. 
Diuine,  69 S. C., 390; 8. T .  I l a r r i s ,  114 S. C., 830, 19 S.  E., 154. 

A p ~ e a l  dismissed. 

FAR'SIE S. HOOTER, ADI\IISISTRATRIS, V. GLOBE ISDEJIKITT COJIPAST. 

(Filed 23 Sorember, 1932.) 

APPEAL by plaintiff from W a r l i c k ,  J., at  August Term, 1932, of 
GASTON. 

Civil action to recorer damages for  alleged wrongful death. 
Demurrer interposed for that  (1 )  tlie complaint does not state facts 

sufficient to constitute n cause of action, and ( 2 )  the court has 110 
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jurisdiction of t h e  alleged cause of action, the  mat te r  being cognizable 

only by the  Indus t r ia l  Commission, 202 X. C., 655. 

F r o m  a judgment  sustainilig t h e  demurrer ,  the  plaintiff gave  notice 

of appeal.  Appea l  bond fixed a t  $50. Thereafter ,  t h e  clerk of the 

Superior  Court ,  on affidavit which fa i l s  t o  aver  t h a t  appel lant  "is ad- 

vised by  counsel learned i n  t h e  law t h a t  there  is  erroi  of l aw i n  the  

decision of the  Super ior  Cour t  i n  said actiou," signed a n  order allowiiig 

plaintiff to appeal  in fornza pauperis. 

J .  L. Hamme for plaintif. 
P. W .  Garland for defendant. 

PER CURIAM. D i s n i i s s ~ d  0x1 authori ty  of I l a ~ l n a  0 .  rl'imberlake, ant(' ,  
556. 

Appeal  dismissed. 

THE UNIVERSITY O F  NORTH CAROLINA v. THE CITY O F  
HIGH POINT. 

(Filed 23 November, 1932.) 

1. Wills E +Devise in tlus case held to convey fee simple title to 
lands to incorporated town. 

A devise of lands to an incorporated town, describing :same, and there- 
after stating that the lands be kept for its comfort and to protect its 
health and for suitable grounds for  public buildings, t h ~  meeting house 
thereon to be held more especially for the use of the Society of Friends 
and generally for the use of religious denominntions, cwnveys the fee- 
simple title to the town unencumbered by a trust or condition subsequent 
which would work a reversion of the lands to the grantor, the later 
clauses not being repugnant to the fee previously granted. 

2. Escheat A &Land held by incorporated town held to escheat upon 
repeal of town charter under the facts of this case. 

Where an incorporated town is devised lands in fee simple unen- 
cumbered by a trust or condition subsequtmt, and t h e r z ~ f t e r  the tonn 
charter is repealed by the General Assen~blg, the lands so de-vised to the 
tonn eschcat to the State, and under the prorisions of our statute to the 
University of Korth Carolina, Art. IX, s r c  7 ,  C. S., 5784, the town 
11nvinq the fee-simple title to t l ~ c  property and I~arillp no debts a t  the 
time of its dissolution, and the lands not having been purchased for 
other than strictly governmental purposes, and the General Assembly 
not haring undertaken to dispose of the propcrtg. The history of escheat 
in the light of the doctrine of the old English feudal tenures and of its 
present significance discussed by Stacy, C. J. 
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3. Municipal Corporations A f-Upon repeal of municipal charter no 
trust attaches to its lands for benefit of community. 

Where the charter of an incorporated town is repealed by the General 
Assembly the lands formerly held by the town in fee is not fastened with 
a trust in favor of the local community. 

4. Municipal Corporations A b--Legislature has authority over municipal 
property and may dispose of it upon repeal of municipal charter. 

The General Assembly has authority to deal with property held by a 
municipal corporation for a public purpose and to provide for its dis- 
lkosition upon the repeal of the municipal charter. 

8. Escheat B c-3 C. S., 5784, applies to proof and not to pleadings 
in action by University claiming lands by escheat. 

The provisions of C. S., 5784(a), applies only to proof and not to 
pleadings, and its provisions may not be taken advantage of by a de- 
murrer to the pleadings. 

 P PEAL by plaintiff from Shaw, Emergency Judge, a t  February- 
March Term, 1932, of GUILPORD. 

Civil action in ejectment, heard upon demurrer. 
The complaint alleges : 
1. That the plaintiff is a corporation vested with title to all propel0tg 

accruing to the State from escheats. 
2. That  the tow11 of Jamestown, located near the conflueuce of the 

north and south forks of Deep River in Guilford County, was chartered 
by act of Assembly, 1858-1859, under which the "commissioners of 
Jainestown," a i d  their successors in office, were created a body politic 
with the right to take, hold and sell property, etc. 

3. That  under the will of George C. Mendenhall, duly probated in 
1860, about six acres of land situate near the south fork of Deep River, 
the property of said testator, was devised as follows: 

"I give and devise to the commissioners of the corporation of James- 
town and their successors i11 office all the land within the following 
boundaries, to  wi t :  (Description). The  same to be kept for the comfort 
and held to protect the health of the town and for suitable grounds 
whereon to erect any buildings for public use, and the brick meetiiig 
house thereon to be held more especially for the use of the Society of 
Friends and generally for the use of all religious denominations who 
profess the religion of Jesus Christ-and said land, grore, meeting 
house and graveyard to be under the direction of the commissioilers of 
the corporation of Jamestown and their successors." 

4. That  the charter of the town of Jainestowl was repealed by the 
Legislature in 1893, and that the said town and its people have since 
been ~vitliout corporate existence. 
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~ S I Y E R S I T P  'V. HIGH POIST. 

5. That  the tract of land in  question x a s  never conveyed or in any 
manner aliened by the "cominissioners of Janicstown," and tlie same 
lias esclieated to the Unirersity of Xortli Carolilia. 

6. That  the defendant is  i n  the unlawful possession of said property, 
and has damaged the same, by ponding nater  thereoil, to the extent of 
$2,500. 

Demurrer interposed 011 the ground that  the coniplaint does not state 
facts sufficient to comtitute a cause of actioii; dernurrer sustained; plain- 
tiff appeals, assigniilg error. 

Attorney-General R i x m m i f f ,  Jos. B. C'heslrire, Jr. ,  escheator, Lelarztl 
Stanford and I?. D. D i c k s o ~ ~  f o ~  plaint I$.  

G. H .  Jones for defenda~l f .  

STACY, C. J. I t  is  alleged that  the plailltiff is the owner by escheat 
of tlie locus i n  quo, that tlie defeiidant is nroirgfully in possession 
thereof, and this is adrnitted by the demurrer. 

True, the validity of plaintiff's title is, ill part, nincle t 3  tlepeiid up011 
the construction of a clause in tlie nil1 of George C. N d e i i h a l l .  

That  a fee-sirnple n a s  deriscd to the collinlissiouers of the corporatiou 
of Janiesto\\ll, uiielicumberetl by a trust or col~ditioli subsequent, such 
as to work a reversioii of the title, ~1ou ld  sc3rin to follon froin ~ r l ~ a t  was 
said in  T u c X w  v. S'ml t l~ ,  199 S.  C\., 502, 134 R.  E., 826, ,Yall v. Quinn, 
190 X. C., 32G, 130 S. E., 18, 1'J'ilie 1 % .  ll'/l?ningforz, lS6 PIT. C'., 321, 
119 S. E., 741, Brt t ta i~l  1%. l ' u y l o ~ ,  16s  S. C".. 271, 5-1- S. E., 280, 
C ' I L Z L ~ ~ C J L  v. 1*011ng, 130 S. (I., 8, 10  S. E.. 691. There is nothing i11 the 
clause, following the descriptioll, a t  variauce n i t h  or r epg i l an t  to the 
fee lneviously dexiscd. S o  disposition of the property n as made by the 
Legislature a t  the t h e  of the repeal of the cliartcr oj' tlie t o~r i i  of 
Jamestown, nor lias any subscqueiitly been u~~der takcl i .  

Assuming, therefore, that the commissioners of the caorporntio~l of 
Jamestonn took a fee under the v i l l  of George C. X~wtlenhall, the 
question occurs: Did this property as a matter of lam escheat to tlie 
State, and become rested in the Ciiirersity, upon the repeal of the 
charter of the tov11 of Jamestown in 1503 ! TTe think it did. ,lfer~- 
wether v. Garreft, 102 U. S., 472. The agency of the municipal eorpora- 
tion ceased n-it11 the repeal of its ehartcr, and all the p r o p ~ r t y  lwld by i t  
for public purposes passed undcr the iinrnediate control of the State. 
-4l~.rnnrler 21. Garcia, 16s S .  TT. (Tes .  Cir .  a\.), 376. 

I11 the Texas case, just cited, the third had-note.  w11 ch accurately 
digests the opinion, is as follo\rs: 
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"In 1810 the Spanish government established the tow11 of Palafox, 
granting to i t  four leagues of land. I11 1818, the town was conlpletely 
destroyed by Indians, and most of the inhabitants killed, and remainder 
abandoned the town, and for more than 65 years there was a coniplete 
abandonment of the town. More than 50 years after such abandonment 
defendants 'squatted' on the land. Held, that  upon abandonment of 
the town all parts of the grant  not having been conveyed by the to~vll 
to individuals reverted to the Spanish government, and hence passed 
and became a part  of the public domain of the state of Texas by the 
treaty of Guadalupe Hidalgo, and, being such, defendants could not 
acquire title to any part  thereof by limitations." 

This case, however, dealt with lands originally granted to a to1m by 
the Spanish government for municipal purposes, and it is contended 
that  the doctrine of reverter under the Spanish law is not after the 
similitude of an  escheat, as the property was not granted to the tow11 
in fee in  the first instance. 

I n  Li l ly  v. Taylor ,  88 N .  C., 489, the question arose as to a h e t l ~ e r  
property held by the town of Fayetteville for public uses, such as public 
buildings, streets, squares, parks, wharves, landing places, and generally 
property held for governmental purposes, could be subjected to the pay- 
ment of the debts of said municipality, a t  the instance of creditors, after 
the repeal of its charter. I t  was held that  the public character of such 
property forbid its appropriation for this purpose, and the Court added: 
"Upon the repeal of the charter of the city such property passed under 
the immediate control of the State, the power, once delegated to the 
city in that  behalf, having been withdrawn." The cases of .JIeriwethe?. a. 
G a r ~ e t f ,  supra, and lTJallace v. l 'ms fees ,  84 X. C., 164, are cited as 
authorities for the position. 

I t  is provided by C. S., 5784-a statute enacted pursuant to Article 
IS, section 7, of the Constitution-that all real estate which hns here- 
tofore accrued to the State, or shall hereafter accrue from esrheats, shall 
be vested in the University of North Carolina, and shall be appropriated 
to the use of that  corporation. I t  was said in Gilmore v. Iiay,  3 3. C., 
108, "The word escheut, as used in  our act of Assembly, embraces every 
case of property falling to the sovereign for want of an  owner"; and 
in Trustees c. Gilmour, 3 N. C., 129, "The act giving escheat lands to the 
University meant to substitute the Kniversity in the place of the public 
in regard to all such real property as fell to the State for want of heirs 
capable to take." 

Again, speaking to the subject in L:niversity z.. Johnston, 2X. C., 
373, i t  mas said:  
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"It  was argued for the university that it would probably be objected 
on the par t  of the defendant that  there werr. no escheat lands in N o r t l ~  
Carolina, escheat being a consequence of feudal tenure, one of the con- 
ditions of which was that  when the heritable blood of the tenant failed 
through want of relations, or by corruption of blood, that  the feud 
should fall back to the lord. I t  must be admitted that  was the correct 
idea of escheat, yet i t  is to be observed that  this word h:~ving been used 
by the Legislature so late as 1789, where they speak, too, of lands there- 
after to escheat, must hare  been understood by then1 to represent some 
other idea than that  of escheat according to its strict teclmical meaning. 
They intended the act should h a w  some effect; and one sense in which 
this word is sometimes used even in  the old books, is this:  the accidental 
and unexpected falling of lands to the lord for xvant of heirs. Another 
sense is, when those who held of the king (or public) die leaving no 
heirs, and the lands relapse in fiscum. Co. Litt., 13, a. I11 this sense it 
is used in the act, and signifies that  the university shall be entitled to 
a11 such lands as have been once appropriated, but by some accident have 
11een left without any legal proprietor-no matter by wnat means they 
came into this situation, whether by a dying without 11ei.s or by becom- 
i l ~ g  an alien to the government, as was the case with many upon the 
adoption of a new form." 

Without undertaking to follow the line of escheat froill its i ~ ~ i t i a l  rise 
ill fcodal tenure as a strict reversion to substantially a c:lducary posses- 
sion nb intestato which it later became ( B z ~ r g e s s  .c. J l ' l~ea fe ,  1 Eden's 
Cas., l i 7 ) ,  it  is sufficient to say that wl~ereas origii~all~y the law gave 
the escheat for want of a tenant to render feudal swtice, p p t e r  
defecfunz  fenent is ,  i t  now gives it for want of an  o w w r  or rightful 
claimant. Fo.x 1 . .  I l o ~ a h ,  36 N .  C., 358; Grlmour 1 % .  K a y ,  supra. At one 
time pr i r i ty  between feoffor and feoffee was thought to be essential, after- 
wards the Crown came in on failure of heirs as parrJns patricw. Note, 
20 ,Im. Dec., 232. T h e  word "escheat" is tlerired from t 1e French, and 
originally signified the falling of lands by accident to th(. lord of whom 
they were holden, in nliich case tlie fee was said to be ~ s c h e a t r d .  The 
csclicat was not al\vays to the Crown, as a fee might b~ holden either 
from tlie Crown or from some inferior lord. At  feudal lirv escheat was 
the right of the lord of the fee to reenter, upon the estate becoming 
vacant by extinction of the blood of the tenant, either per d e f e c f u m  
sanyu in i s  or per c l e l i c f u ~ ~ z  tenent is .  B u t  the word "escheat" in this 
country, a t  the present time, "merely indicates the pref3rable right of 
tlie state to all estate left racant, and without there b h g  anyone in 
existence able to make c l a in~  thereto." Note, 29 Am. De:., 232. Lands, 
qo left vacant. it  is said, sink back into their original condition of com- 
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mon property for the general benefit. Sands v. Lyndham, 27 Gratt., 
295, 21 Am. Rep., 348. See, also, I n  re Beal ,  182 N. C., 405, 109 
S .  E., 70. 

"By the law of England, before the Declaration of Independence, the 
lands of a man dying intestate and without lawful heirs reverted by 
escheat to the King as the sovereign lord, but the King's title was not 
complete without an actual entry upon the land, or judicial proceedings 
to ascertain the want of heirs and devisees. Atty-Gen. of Ontario v. 
Mercer, L. R., 8 App. Cas., 767, 772; 2 B1. Com., 245. . . . I n  this 
country, when the title to land fails for  want of heirs and devisees, 
it  escheats to the state as a par t  of its common ownership, either by 
mere operation of law, or upon an  inquest of office, according to the 
law of the particular state." Hamilton v. Brown, 161 U. S., 256, re- 
ported in 40 L. Ed., 691, with valuable note. See, also, Unhersi ty v. 
Foy, 5 N. C., 58, and University v. Harrison, 90 N. C., 385; Annotation, 
79 A. L. R., 1364. 

The  common-law doctrine that  real estate held by a private corpora- 
tion a t  the tjme of its civil death, forfeiture, repeal, or expiration of its 
charter, reverted to the grantor or his heirs was recognized in Fox o. 
Horah,  36 N. C., 358, but this was overruled in  Wilson. v. Leary, 120 
N. C., 90, 26 S. E., 630, and again disapproved in Broadfoot v. Fayette- 
ville,  124 N. C., 478, 32 S. E., 804. See Annotation, 47 A. L. R., 1288. 

Mr. Dillon in his work on Municipal Corporations, see. 112 (68a),  
gives it as his opinion that  the legislature is without power to deprive 
the people of the locality of the enjoyment of property held by a munici- 
pality. H e  says: "It is in effect fastened with a trust for  the incorpo- 
rated municipality as long as the Legislature suffers i t  to  live, and for 
the benefit of the people of the locality if the corporate entity which 
represents their rights shall be dissolved." But  Mr. Dillon's view, as 
thus broadly expressed, is not supported by the authorities. 43 C. J., 
175; 10 R. C. L., 608. H e  cites none for his position. 

I t  is suggested that while property held by a municipality for goresn- 
mental purposes passes under the immediate control of the State upon 
the repeal of its charter, such passage is not by way of escheat, but by 
investiture under the title held by the municipality a t  the time of its 
dissolution, especially where only the use was acquired by dedication or 
condemnation. 8 R. C. L., 910. Here, the locus in quo mas acquired in 
fee by purchase and not merely its use by dedication or condemnation. 

To accept the suggestion of investiture under the original devise, and 
reject that  of escheat, as applicable to the facts of the present record 
would be to constitute the State the ultimate taker in remainder of all 
such property granted or devised to a municipal corporation. This ~vould 
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be an iniiovatioi~ in the law liitlierto u l i k ~ ~ o ~ n .  B o n d  c. J foore ,  90 
K. C., 239. 

011 the other hand, if only tlie control of such property passes to tlie 
State, upon the repeal of a municipal charter, the title thereto would 
r cwa i~ l  in n t t b i l ~ ~ s ,  like Mahomet's coffin, 

"In Aladdin's tower 
Sonle urifi~iisliecl \vindow unfinished must r e m ~ i n , "  

nliicll perliwps a squatter rniglit acquire, but which the Uriiversity could 
not take. This  l ike~\ ise  would he a Don Quisote estatl., hitherto uii- 
knov 11 to the law. 

L;istly, it is suggested that such property passes under the immediate 
co~ltrol of the State fastelled with a trust ill favor of those for whom 
the ~nuiiicipality originally held it. But  there are no inhabitants of tlie 
tow1 of Jarnestown, and i t  is not after the character of a fee to become 
a trust estate upon failure of takers. I f  it  were, escheats would never 
l i a ~ e  comc into being. Furthermore, a trust without a t e s t u i  quc f r u s f  
must fail. T h o m a s  v .  Clay ,  187 N .  C., 778, 122 S. E., d S 2 ;  T r u s t  Co.  
L>. 09011171. 181 N. L'., 324, 107 S. E., 238; K e i t h  c. Scales, 124 N. C'., 
497, 3". E., 809; Bridges  c. Pleasants ,  3!) N .  C.,  26 (''foreign mis- 
S~OIIP, ' '  "liome missioiis" and "poor sail~ts" held too indefinite). I t  n a s  
held in I J ~ g l ~ l u n d  G Y O L ~ E  I1'01~)1ship v. 1T'~nnip~g J ~ n c f ~ n ,  125 31inn., 
280, 146 S. W., 974, that a towiiship which embracec tlle site of a 
dissolved municipality was not entitled to its funds or property 111 the 
absciicc of w statute so pro\-idilig, thus rcjectillg the idea of a trust in 
favor of the local community. 

I t  is t rue the doctrine of escheat has had to accomniod,rte itself to the 
cvolutio~iary process in order to meet the changes in governmelit and 
iiistitutioiial life, hut its ~ i t a l i t y  lias iieithcr waned nor tbbcd along the 
way. Tlie causes of its birth were sucli as to g i ~  e it susttiined existence. 
Tlie doctrine remaills as well as the necessity out of nhivh i t  arose. I t s  
preservation is salutary, and its application to the facts of the present 
recortl-to care for an  uncspected \vindfall as it ncrc--would seem to 
be niorc in lic,epillg with tlle p ~ w e d e n t s  than Ilie illhospitable inno\-atiol~s 
above mentioned. 

When property of tlie character we are nolr eonsitlering becomes 
1 acant prop fer  d e f e c f w n  f e n e n f i s ,  or o~merless, and, for this reason, the 
la\) re tur i~s  it to the source from whence it carne-formerly the King, 
later tlie State-such return apparently comes within the meaning of an  
cvlieat. I t  passes under tlie immediate coritrol of the State, relapses 
i l l  / I S (  rljn as it \\ere, or sinks back into its original condition of common 
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property for the general benefit. S a n d s  c. L y n d h a m ,  supra. Even if the 
original conception of an  escheat did not embrace such relapse in f iscl~rn 
of inunicipal property, the enlarged significauce of the term as used 
in the statute would seem to be broad ellough to include it. C n i w r s i t ! ~  c. 
Jolznsfon, supra. 

Perhaps it should be observed that we are not now dealing with prop- 
erty nhich  has been purchased by a municipality for other than strictly 
goveriimental purposes, such as waterworks, lighting plants, street rail- 
ways, etc., vhich may be subject to peculiar considerations. 43 C. J., 
175. Nor are we considering property conveyed or devised to a munici- 
pality in trust, or on a condition subsequent, such as to  work a reversion 
to the grantor, donor, derisor, or his or her heirs. ,Ilormon Church  v. 
L'. S., 136 G. S., 1. 

I t  should also be observed that upon the repeal of the charter, there 
were no outstanding obligatious of the municipality, or debts to be paid, 
and the General ,lssembly did not undertake, either proximately or 
remotely. to make any disposition of the property now in suit (liigh- 
lands c. I I i ckory ,  202 X. C., 167, 162 S. E. ,  471) ; nor is it  of such 
character that the commissioners of Jarnestown could not have disposed 
of it a t  will prior to the dissolution of the municipal corporation. Hall  
v. Quinn ,  supra. 

The General Assembly has ample authority to deal with property held 
bx a municipal corporation for public purposes, slid to provide for its 
disposition upon the repeal of the inuuicipal charter, in vhich case, it 
would seem, the question presently debated could not arise.  highland^ 
2.. IIicXory, supra;  Elasty T .  Sou thern  Pines ,  202 S. C., 169, 162 S. E., 
480; Torrence 1%. Charlotle,  163 S. C., 562, 80 S. E., 53;  Xontpe l ier  c. 
East  S ion fpe / ier ,  29 Vt., 12. 

The decisions in Smitlz v .  Dicks ,  197 K. C., 3.52, 145 S. E., 464, and 
Broadfoot c. Fayetteville,  124 N. C., 478, 32 S. E., 804, cited and relied 
upon by defendant, are not presently helpful to its position. The rights 
of creditors of the civilly dead village of Jamestolr.11 are not involved 
in the present proceeding, as there were none. S m i t h  v. C'onzrs., 183 
S .  C., 149, 108 S. E., 443. 

S o r  can the prorisions of 3 C. S., 5784(a) avail the defenclant on 
demurrer. This statute deals with proof, not pleading. 

Reversed. 
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MRS. MAMIE G. MIXON ET AL. v. JAMES G. MIXON, AD.\IISISTRATOK OF 

MRS. RIARCELLA EBORN AND WILI.IAR1 R. EBORS. 

(Filed 23 November, 1932.) 

1. Insurance N a-Upon death of beneficiary of War Risk Insurance heirs 
of soldier are to be determined as of date of his death. 

After the death of a soldier insured under the provisions of the Federal 
War Risk Insurance Act and the death of the beneficiar~ named in tlie 
policy, the commuted value of tlie remaining installments is payable to 
tlie administrator of the decea~ed soldier as  ~ e r w n a l t y  bulonginp to l i ~ c  
estate to be distributed among his heirs a t  law under the statute of dis- 
tribution, such heirs to be determined a s  of the date of the death of the 
deceased soldier and not as of the date of the death of t112 beneficiary. 

2. S a n ~ c P r o c e c d s  of War Risk Insurance in hands of administrator 
of deceased soldier are not subject to debts of distributes. 

Where after the death of a soldier insured under tlie piorisions of the 
War Risk Insurance Act his mother, as  the beneficiary named in the 
policy, receives the monthly installments from the policy until her death, 
and the commuted value of the remaining installnlents a le  then paid to 
liis administrator : Held, the funds in the administrator's lialids are not 
subject to the debts of tlie deceased soldier nor of the dis ~ibutees  under 
the Federal Act, arid neither the creditors of the mother's nor the father's 
estate are entitled to payment out of the funds as  against the brothels 
and sisters of the deceased soldier who are his heirs a t  law and the 
distributees of the fu~lds, no payment hariiii* been made to ally distributee 
of the estate of the deceased soldier. But after the dist~5bution of the 
funds in accordauce n i th  the statute the funtls in the hands of the 
distributees would be subject to their debts. 

3. Same--War Insurance Act will be liberally construed t o  evempt pro- 
ceeds of policies from claims of creditors. 

The World War Veteran's Act and the amendments thereto \\ill be 
l ih~ral lg  construed to effectuate the intent of the act to provide for 
American soldiers and their dependents and to exempt the proceed5 of 
the policies from the claims of creditors. 454 title 38 U. S. C. A. 

~ I T . I L  ACTIOX, bcfore I'trrXer, J . ,  a t  October Term,  1932, of I~EIUFC)RT. 
T h c  agreed facts  a r e  as  fo l lons :  "I. T h a t  Wil l iam K. Eborn.  a sailor 

i n  the  United Statcs  N a r y ,  dur ing  the la te  war, receirctl a certificate of 

i m u r a n c e  0x1 his  life, issneil by t h e  r n i t e d  S t a t ~ s ,  through the Burcau 

of W a r  Risk Illsurallcc. H i s  mother, Mrs.  Marcrl la  Eborn,  was ~ l a l n r d  

as  brncficiary. H e  died intestate, and  h a r i n g  n e w r  marr ie  I ,  22 Octobcr, 

1918, a resident of Bcaufort  County, S o r t h  Carolina, leaving h i m  

surr iving,  h i s  father ,  W. S. D. Eborn,  his  mother, Mrs.  Marcella E b o r ~ ~ ,  

also the  plaintiffs hel~411, h i s  brotlwrs and s i s t ~ r s .  
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2. 011 30 October, 1926, W. S. D. Eborn, father of the deceased vet- 
eran, died leaving a will and naming his wife as his executrix and sole 
devisee. 011 12 June,  1932, Mrs. Marcella Eborn, mother of deceased 
veteran, died intestate, and James G. Mixon was appointed administrator 
of her estate, she haviug received monthly installments of $57.50 per 
moiith from 23 October, 1918, to 21 June,  1932, the remaining install- 
~iients, that she would ha re  received, had she lived, in the amount of 
$3,933, has been awarded and paid to, and is now in  the hands of 
James G. Nison,  administrator of the estate of William R. Eborn, under 
section 303, World War  Veteran's Act and amendments thereto, to be 
distributed to heirs or next of kin of the deceased veteran under the 
statute of distributions of the Sta te  of North Carolina. 

3. That  the creditors of W. S. D. Eborn, and Mrs. Marcella Eborn, 
father awl mother respectively, of the veteran, a re  claiming that  the 
debts of TT. S. D. Eborn and Mrs. Marcella Eborn, father and mother 
of veternn, sliould be paid by the administrator of the veteran's estate, 
out of the award heretofore referred to. 

4. That your petitioners, the plaintiffs herein, are brothers and sisters 
of the deceased veteran, and under the statute of distributions of North 
Carolina, aye the next of kin, of the deceased veteran, since death of 
the father and mother, and under the statute of descents of North Caro- 
lina, are his heirs. 

The parties to this pyoceeding pray the court that their relative rights 
ulitler tlie above state of facts be determined and judgment rendered 
accordingly." 

rpon the foregoing facts it was adjudged "that the fuilds now ill the 
1ia11ds of Jnrnes G. Mixon, as administrator of William R. Eborn, de- 
ceased veteran, are not subject to the claims of creditors of W. S. D. 
Eborn, and Mrs. Marcella Eborn, father and mother respectively, nor 
either of them, of the deceased ueteran. The said James G. Mixon, as 
sue11 adn~iiiistrator, is hereby ordered to pay to the plaintiffs herein, 
brothers and sisters of the deceased veteran, the funds in his hands, as 
adn~inistrator of William R. Eborn, deceased, subject to the proper costs 
and charges of administration, it being adjudged by the court that the 
creditors of W. S. D. Eborn and Mrs. Marcella Eborn, respectively, are 
not entitled to participate i11 the  same." 

From the foregoing judgment the defendant appealed. 

J. 8. Benner for  plaintifs. 
, lIacI,~an ci? Rodman for  defendant. 

BROGDEN, J. Are proceeds of war risk insurance in the hands of the 
administrator of the dead veteran subject to the claims of creditors of 
distributees of tlie dead soldier? 
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A sharp divergence of judicial opinion is disclosed by the ol~iiiioiis of 
nlaiiy appellate courts upon the question as to whether the tlistributees 
of war risk insurance of a deceased soldier are to be as:ertaiiied at the 
time of the death of the soldier or a t  the time of t l ~ e  deat)l of tlie 
beneficiary named in the certificate of insurance. Proxibly tlie latest 
utterance upon the subject is  contained in the opiiiion 3f the Supreine 
Court of the United States i n  h"ing1eton c. Cheek,  76 1;. Ed., 11. 308. 
Tlie Court, referring to the arnendmeiit of the World W a r  Teteran's 
Act in 1925, said:  "By that  amendnient, the rule, which, upon the hap- 
pelling of the contingencies named in the prior acts, l in~i ted  the benefit 
of the unpaid installn~ents to persons within the designated class of 
ljehnittees, was abandoned, and "the estate of the insured" n a s  wholly 
substituted as the payee. All installments, whether accruing before or 
after the death of the beneficiary named in the certificate of i n su ranc~~ ,  
as a result, became assets of the estate of the insured upon the instant 
of his death, to be distributed to the heirs of the insuretl in accordance 
~ r i t l i  tlie intestacy l a w  of the state of his residence, sllcll licirs to be 
determiried as of the date of his death, and not as of the date of tlie 
death of the beneficiary. Tlie state courts, 11-ith almost entire unaiiimitp, 
have reached the same conclusion." A complete and cornprel~ensivr array 
of authorities appear in a note appended to the opinion. See l'rrtsl ( ' 0 .  

2 % .  Bri?&ley, 196 S. C., 40, 144 S. E. ,  530; In re Prur'en, 199 S. C'., 
256, 154 S .  E., 7 ;  Grady v. Holl, 199 S. C., 666, 155 S. E., 56.5. 

Coiisequently n.he11 TTilliam R. Eborn died 011 12 Ociober, 1915, his 
father, TV. S. D. Eborii, and his mother, Xrs .  Marcella Eborn, mere 
entitled to his personal property ulider the intestate laws of North Caro- 
lina. In  re Yruclen, 199 S. C., 256. Homever, the nlotlier of the dead 
soldier, AIarcella Eborii, was named as beiicficiary in the certificate of 
insurance, and, as a result, was awarded the montllly installments of 
$57.30 per month from 22 October, 1918, until her death ill June,  1932. 
After her death the commuted ra lue  of the remaining installments, 
aggregating $3,932, ~ v a s  awarded James G. Mixon, adnlinistrator of tlle 
estate of the deceased soldier, i n  accordance with tlie provisions of the 
NTorld W a r  Veteran's Act and amendments thereto. T h u ?  the insurance 
money became an asset of the estate of the deceased soldier. Tlie Court 
of Appeals of Keiitucky in an i l lun~inating opinion b : ~  Drury, said: 
"This sum is a part  of thc personal estate of the soldiei, it  is payable 
to and is receivable by his personal representatire, and, with the cxcep- 
tion of not being subject to his debts, to be administered just like any 
other personal estate of the soldier, just as any cash he  may h a ~ e  had 
on hand, his  clioses in action, a flock of sheep, a drove of hogs, a herd of 
cattle, or a stud of horses." .3fason's ddm's. v. Xllnson's Guardian, 39 
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S. TV. (2d),  211. Many adjudicated cases appear in tlle opinio~i up011 
various aspects of tlie law of n a r  risk insurance. 

Therefore, nothing else appearing, the proceeds of n a r  risk insuraiice, 
when paid by the Federal Government to ('the estate of the insured," 
would become a general asset of such estate and subject to the claims of 
creditors. However, the Congress of the United States had a different 
riew and expressed the intention of the la~rinakers ill the form of a 
statute, which is section 454, title 38 U. S .  C. A. This statute provides 
that "the insurance . . . payable under parts 11, 111, and ITT re- 
spectively, . . . shall not be subject to the claims of creditors of 
any person to ~ r h o m  an  award is  made under parts 11, 111, or I I T ;  
. . . such iiisurance . . . shall be subject to ally claim whicli 
tlie United States may have . . . against the person 011 nliose ac- 
count the . . . insurance . . . is payable." Manifestly, this 
statute was designed to relieve the "estate of tlie insured" from liability 
for debts of the deceased soldier. See F u n k  c. Luithle, 236 S. W., 59.5, 
and IT'haley v. Jones,  149 S. E., 841. 

Conceding that  the proceeds of war risk insurance are exenipt froni 
the claims of creditors of the insured, is such fund exernpt from the 
claims of creditors of the distributee or distributces of such f u ~ i d  uiider 
the intestate laws of this S ta te?  

,111 exaniination of the World W a r  Veteran's Act and the amend- 
~ n c i ~ t s  thereto will perliaps disclose that tlie origilial idea of this be~~ef i -  
cc511t legislatioil was to proride for Anierican soldiers and their tlc- 
pendents. Hence a permitted class of beneficiaries was named in tlie 
early statutes, including tlie closest kin of the soldier, thus confirming 
the riew that  war risk insurance, as originally concei~ed,  x a s  a sort 
of special fund to stand guard about the family of tlie soldier who was 
offering his blood upon the altar of his country. The same idea is 
espressed in our statute C. S., 160, which excepts the proceeds of re- 
covery for xvrongful death from the claims of creditors. Xoreorer, 
section 454, title 35 r. S. C. ,I. is broad and conipreliensi~e alld should 
doubtless be given a liberal construction in furtherance of the prevailing 
idea of exemption froni the clainis of creditors. Furthermore, in the 
case a t  bar the original fund or the "insurance" referred to in said 
section 454 is  now in the hands of the administrator. S o  distributee 
of the estate of the dead soldier has received a penny of i t  under the 
intestate laws. The entire fund is now war risk insurance in the hands 
of his administrator, and the exemption, created by the Federal statute, 
from the claims of creditors still rests upon it. Obviously, if any part 
of the fund had been actually turned over to a distributee or transferred 
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into his  possession, such money would be subject t o  t h e  debts of tlie 
tlistributee. See  Funk v. L u i t h l e ,  supra. T h e  decision of th i s  Court  i n  
J f a r t i n  v. Guilford County, 201 K. C., 63, rests upon  t h e  fact  tha t  the  
money had  actual ly been received by  t h e  person entitled thereto, arid 
invested by h i m  i n  property subject to taxation. Hence, th i s  decisioi~ 
has no direct bearing upon the question of l aw i n ~ o l r e d  i n  this  appe:il. 

Affirmed. 

BASK O F  DUPLIN,  ROSE H I L L  BHAKCH, AXD W. T. WALLACE, TRUSTEE, 
A s D  GURNEY P. HOOD, COMMISSIONER O F  BANKS, v W. I. HALL, 
H. H .  HALL, W. H .  HALL,  ANNIE  L. HALL, J. F. WILLIAhIS,  ET AI,. 

(Filed 23 November, 1932.) 

1. Chattel Mortgages A +Chattel mortgage to bank is 1113t void because 
acknowledgment thereof is taken by bank's cashier. 

Although a grantee in a chattel mortgage is not qualified to take the 
acknowledgment thereof, a chattel mortgage to a bank will not be declared 
w i d  because the acknowledgment thereof was taken by its cnfl~ier.  ('. S.. 
:3313. 

2. Execution A +In this case held: sheriff did not malre a valid levy 
on personal property of judgment debtor. 

Where the sheriff into vhose hands an execution on a judgment i\ 
placed returns the same v i t h  a notation that the judgment debtor having 
filed a stay bond the execution is returned, and attached to the return 
is a bond reciting that the sheriff bad levied upon the lrclrsonal 1)rollert) 
of the debtor and permitted i t  to remain in the debtor's possession: Held, 
altliough tlie return of the sheriff is prima facie eride ice of a prol~el 
levy, the presumption is rebuttable, and the return failii g to contain an 
itemized statement of the property and disclosing that t le prol~erty llatl 
not been taken into the possession of the sheriff rebuts the l~rewmption. 
and the levy will be held void. C. S., 6%. 

3. Chattel Mortgages J c :  Fraudulent Conve)anres A e-In this casta 
prior mortgage held valid, it not being discharged by substituted 
mortgage. 

TT'llere a borrower from a bank executes a chattel ilortgage on his 
personal property to secure the note, and thereafter g i v x  the bank all- 
other note in substantially the same amount and another chattel mortgagc3 
on his ~~ersona l ty :  Held, nothing else appearing the second note and 
chattel mortgage giren in substitution of the first does n ~ t  discharge the 
first in the absence of its surrender to the mortgagor and its cancellation 
of record, and where there is no evidence that the first mortgage covered 
practically all of the mortgagor's property, or that  the mortgagor n-as 
insolvent a t  the time of i ts  execution, the first mortgage is valid and 
vi l l  not be construed as  an assignment for benefit of creditors. 
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CIVIL ACTION, before Grady, J., at  December Term, 1931, of DUPLIS. 
On or about 10 December, 1924, the defendants, W. I. Hall, W. H. 

Hal l  and H. H. Hal l  executed and delivered to the Bank of Rose Hil l  
two notes, aggregating $2,700, and secured the same by chattel mortgage 
upon certain cows, horses, mules, sheep and hogs. The  chattel mortgage 
was registered 11 December, 1924. Thereafter on or about 15  July,  
1926, all the assets of the Bank of Rose Hi l l  were transferred and as- 
signed to the Bank of Duplin. At the June  Term, 1927, Boyle I ce  
Company obtained a judgment in the Superior Court of Kew Hanorer  
County against the defendants, W. I. Hall, William Heman Hal l  a i d  
Henry  H. Hall, trading as W. I. Hal l  and Sons, and Hal l  Ice Cream 
Company in the sum of $638.30 with interest from 1 July,  1926. This 
judgment was duly docketed on 16 June,  1927. Execution issued thereoil 
and was received by the sheriff on 16 June,  1927. The return of the 
sheriff on said execution is as follows: "To hand 16 June, 1927 . . . 
Executed . . . By . . . W. I. Hal l  and Sons, having filed a 
stay bond to stay execution until a motion and appeal to set aside this 
judgment could be heard, I herewith return this execution to W. PUT. 
Harriss, C. S. C., together with bond of W. I. Hal l  and Sons. This 19 
July,  1927. D. W. Williamson, sheriff." Attached to said return was a 
forthcoming bond executed by W. I. Hall, Heman Hall, Henry  Hall, 
niid A. L. Ward in the sum of $713.10. Said forthcoming bond recited 
that "the said D. S. Williamson, sheriff as aforesaid, hath this day 
l e ~ i c d  an  executioii in favor of Boyle Ice Company against the abovc 
bounden Heman Hall, Henry  Hal l  and W. I. Hal l  upon all the personal 
1)roperty and real property, and hat11 permitted all of said property 
to remain in the possession of said W. I. Hall, Heman Hal l  and Henry 
Hall," etc. Thereafter the Halls executed and delivered to thc Bank 
of Duplin a note for the sum of $2,709.87, dated 22 July,  1927, and in 
order to secure the payment thereof executed a chattel mortgage, dated 
22 July,  1927, covering cows, horses, mules, sheep, hogs, and certain 
farming implements. Thereafter, on or about 29 July,  1930, the Bank 
of Duplin instituted a claim and delivery proceeding against the Halls  
to take possession of the property described in said chattel mortgage ill 
order to sell the same to apply to said debt. The Boyle Ice Company, 
the appellant, filed an answer alleging that the chattel mortgage held 
by the Bank of Duplin was void for that  the Boyle Ice  Company had 
secured a judgment against the Halls and issued execution thereon, 
and that the sheriff of Duplin County had seized the personal property 
described in the chattel mortgage by virtue of said execution and ac- 
quired a lien thereon prior to the execution of the chattel mortgage. 
I t  was further alleged that  the Halls were insolvent when they executed 
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BASK C. HALL. 

said cliattel mortgage, and tliat the same was inteiided lo secure a pre- 
(Gstiiig debt, and tliat the niortgagors liad retained no other property 
sufficient to pay their debts, and couscqueiitly said chattc~l mortgage was 
cquivalcnt to an assig~iinent for the benefit of creditors. 

Tlie follon-ing issues vere  subrnittecl to the jury:  
1. "T17as tlie cliattel mortgage made by TV. I. Hal l  .o the Bank of 

1)upliii recorded i11 Book 300, page 117, of thc register's office of h p l i n  
County, made for tlie purpose of securing tlie pre6sisting debt as alleged 
by tlie defendant, Boj le  Ice  Comp:~ny ?" 

2. (.I)icl saitl cliattel mortgage conrcy to said bank pi-actically all of 
tlie property bvlo~lgiiig to the saitl 77'. I. Hall, as allcgcd by the Boyle 
Ice  Company ?" 

3. "Vl'as said c1i:~ttel niortgage from TV. I. Hal l  to the bank of Duplin 
~iiatle for the purpose of defrauding the creditors of the mid TIT. I. Hall, 
as allcgctl by dcfcnda~it, Boylc Ice  Company ?" 

4. "1)id the Bank of Duplin file inventory and sclietlule as asiigiiee 
of 17'. 1. IIal l  e t  al., as required by the statute regulating tlic assignine~it 
for tlic benefit of creditors?" 

5. "Is tlie plaintiff the ovncr and elititled to tlie possessio~i of the 
persolin1 property described in  tho chattel mortgage from TIT. I .  Hal l  
to tlic Baillr of Duplin, recorded in Book 300, page 117, of the rrgistcr'k 
office, Duplin County?" 

6. "TVliat I\ as tlie I d u e  of said property at the tin e it n a s  s e i ~ e d  
197 the sheriff uiider claim and delivery ?" 

7. l1TVhat is tlic balance due and owing by tlie defendants Hal l  on 
the note from TY. I. Ha11 et  a l . ,  to the Bank of Duplin !" 

r 3 1 lie trial judpc cliarged the jury to ansuer the first issue "So," tlie 
vcond issue "Yes." the third issue "No," tlie fourth issue "Xo," and 
tlie fifth is5uc "Tcq." Tlie sixth 2nd serenth iscues nere  a n s n ~ r e d  by 
(misent. 

From judgnieiit up011 tlic rerdict in faror  of tlie Ranl. of Duplin and 
(:11r1i('y 1'. IIootl, Coiiniiissioiier of Banks (tlie Bank of Duplin liaring 
Iwcno~llr i ~ ~ w l \ c > l ~ t ) ,  alltl furtlic~r tliat said plail~tiffi nere  the o \ r n c r ~  a11t1 
olltitlccl to tlic 1mw~ssioii of the personal property tlescribd i11 the cliattel 
i~iortgagc,, t l ~ e  Boylc Ice Company appealed. 

I~ROGUES, J. Tlw csccution of the cliattel mortgage, c ated 10 Deceni- 
ller, 1924, v n s  ackiio~~ledged bcfore S. D. Pittnian, notary public, 1~110 
11 ax cashier of tlie Im~~l i ,  the gra i~tee  in tlie mortgage, a11d tlie Boylc Ice 
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Conipany insists that said mortgage v a s  void. This coiite~ition, how- 
ever, cannot be sustained. C. S., 3345. I t  has been held that a grantee 
in such an instrument is not qualified to take the acknon-ledgment 
thereof. Cowan z'. Dale, 189 N. C., 684, 128 S.  E., 155. 

The Boyle Ice Company further asserts that  it had a lien upon the - .  

personal property described in  the mortgage by virtue of a levy duly 
made by the sheriff of Duplin County on or about 19 July,  1927. S o  
lien is acquired upon personal property in this State until a levy is 
duly made. C. S., 675, subsection 1 ;  Mclntosh, Korth Carolina Prac- 
tice arid Procedure, pp. 844-845. Consequently, the question arises: Did 
the sheriff make a proper levy upon said personal property! The rp- 
turn of the sheriff is prima facie evidence of a proper l e y .  P e r ~ y  7.. 

Hardison, 99 N.  C., 21. The  essential elements of a levy are discussed 
and .applied I n  re Phipps, 202 N. C., 642. The levy in tlie case 
at bar does not comply with the principles of law heretofore declaretl. 
I n  the first place, the return of the sheriff does not recite a levy nor 
disclose an itemized statement of the property seized. Indeed, thr  
express language of the return would apparently exclude the conclusion 
that the property was either actually or constructirely seized. Tllc fol- 
lowing declaration of the court in Perry c .  Hardison, supl.a, is dircctly 
in point and conclusive: "Here the prima facie proof is rebutted. and 
i t  is shown there never was any levy, and that  the goods reniained 
uninterfered with, in the defendant's hands, and were appropriated 
by him to his own use." I n  re Phipps, supra. See, also, C. S., 682. 
TfThile the forthcoming bond recites a levy, it is manifest upon an in- 
spection of the record that  no legal levy was made, and hence tlie Ice 
Company acquired no lien by virtue thereof. 

  he rkcord discloses that  the bank held a chattel mortgage g i w n  by 
the Halls in December, 1924, and that this mortgage covered practically 
the same property as the chattel mortgage of July,  1927. There is no 
evidence that  the Halls were insolvent in 1924, or that  the chattel 
mortgage then given was for a preexisting debt, or that the property 
described therein was practically the entire property of the mortgagors. 
The  giving of another mortgage in 1927, nothing else appearing, did 
not discharge the lien of the existing mortgage given in 192-1. This 
principle was announced in Wilkes v. Xiller,  156 N. C., 428, 7 2  S. E., 
452, as folloms: "The substitution of one note and mortgage f o r  an- 
other will not discharge the lien of the original note and mortgage 
unless the latter is sur<endered to the mortgagor, or canceled of rccortl. 
I t  is only a renewal or acknowledgment of the same debt." 

An examination of the entire record dops not disclose the prcsencc 
of reversible error. 

Affirmed. 
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(Filed 23 November, 1932.) 

1. Judgments P H u d g m e n t  in this case held not errontwus as entitling 
1)laintiff to recover whole award from both tort-feasors. 

Where the jury has returned a verdict in favor of tke plaintiff in an 
action in tort against two defendarits and has awarded damages, a 
judgment that the plaiiitiff recover agaiust the defeudcnts and each of 
tlirw nil1 not he held for error, the judgment being ioerely indicative 
of the joint and several liability of the defendants and not entitling the 
1)lnintiff to recover the \vliolc sum from each of them. 

2. ~xccution K a-Execution against the person of defendant in action 
for malicious prosecution mill not issue in absence of actual malice. 

S o  esecutioii call issue against the person of a defencaut in an action 
for malicious prosecution in the abseuce of a finding of express or actual 
malice, and where the jurx's verdict, interpreted in the light of the issues 
and charge, finds only implied malice, i t  is error for the judgment of the 
Superior Court to order that  executiori against the persons of tlie de- 
fendants issue upon return of execution against the property unsatisfied. 

, \PI~EAL by dcfelidants f r o m  F i r ~ l e y ,  J., a t  Apr i l  'Ccrm, 1932, of 
&IECI<LESBCRG. 

r 7 1 his  is  a n  action for  malicious prosecutio~l. T h e  ju  .y returned the 
following rerdict  : 

I. W a s  tlie plaiutiff caused to be arrested arid prcsecuted by the  
tlefentla~it, J. *I .  Hil ton,  nialiciously and  without probable cause? An- 
swer : Yes. 

2 .  K a s  tlie plaintiff caused to be arrested a n d  prosecuted by the de- 
fendant, C. R. Hicks, maliciously and  without  probable cause? Answer:  
Yes. 

3. W h a t  dan~ages ,  if any, is  the  plaintiff entitled to  recover: An-  
swer:  $190. 

It was thereupon adjudged tha t  t h e  plaintiff recorer of the defendants 
"and each of them" the  sum of $190 and costs, and  t h a t  upon fai lure  
to pay the judgiiient and the  re tu rn  of a n  execution unsatisfied, execu- 
tioii issue against  the  person of t h e  defendants, as  provided by lam. 
Tlicl defendants cxcepted and  appealed. 

K. Pearson  G p c h u r c h  f o r  appel lants .  
S o  counsel contra .  

.\DAMS, J. W e  do not interpret  the  judgment a s  sigrlifying tha t  t h e  
ful l  amourit of the  recorery m a y  be twice collected f r o m  the  defendants. 



N. C.] FALL T E R N ,  1932. 575 

The words "and each of them" simply indicate the joint and several 
character of the defendants' liability for the sum assessed as damages. 
But  there is error in that  part  of the judgment which directs that  
upon the return of an execution unsatisfied the plaintiff may issue an  
execution against the person of the defendants. Construing the first 
and second issues in  connection with the charge of the court we find 
that the answer to each of them may have been and probably was made 
upon a finding of implied malice. S o  issue was submitted and no finding 
appears which shows that  the defendants were actuated by express 
malice. T o  justify an execution against the person there must be an  
affirmative finding of express or actual malice. Swain u. Oakley, 190 
N. C., 116; Harr is  c .  Singlefury, 193 S. C., 583. No execution there- 
fore, can be issued against the person of the defendants. As thus modi- 
fied the judgment is  affirmed. 

Modified and affirmed. 

R. C. LEWELLYN v. MAGGIE LEWELLYN. 

(Filed 23 November, 1932.) 

Courts B b: A c--Order of municipal court without jurisdiction of case 
removing it to Superior Court of another county does not confer 
jurisdiction. 

Where the statutory jurisdiction of a city court over the parties is 
confined to instances in which the plaintiff lives within one mile of the 
city limits, the court has no jurisdiction where the plaintiff lives beyond 
it, nor can the parties confer jurisdiction by consent, and where the 
municipal court orders the case transferred to the Superior Court of 
another county, no jurisdiction is thereby conferred on the Superior 
Court, there being no statutory authority for such removal, and the 
judgment of the Superior Court will be treated as a nullity and an appeal 
therefrom will be dismissed. 

,IFPEAL by defendant from -11oore, Special Judge, a t  Ju ly  Special 
Term, 1932, of SLTRY. Action dismissed. 

This  action was begun in the municipal court of the city of High 
Point, on 22 September, 1931. After the complaint was filed, and before 
the time for filing answer had expired, the defendant moved that  the 
action be transferred from said court to the Superior Court of Surry  
County, for trial, on the ground that  both plaintiff and defendant are  
residents of Su r ry  County. Thereafter the motion was heard, and by 
consent the action was transferred from the municipal court of the 



576 I N  T H E  S U P R E M E  COURT. [203 

city of High Point to the Superior Court of Surry  County. At the 
trial. the iseucs raised by the pleadings mere subniitted to a jury :11ic1 
ansv erst1 as follon s : 

('1. Werc plaintiff a d  dcfelldnl~t married :IS allsgcd in the coirip1:tilit ? 
, h s n  cr : Yes. 

2. JIah there bcen a scpar;\tion of plaiiitiff and clefel~dalit, liusba~id 
ant1 \\if(>, m ~ d  ha re  they l i ~ c d  s c p r a t e  aud. apart  from each otlisr for 
f i ~  c ~ ~ C C C ~ S ~ T  e years next prccscling the hcgi~iriing of tliis action aucl the 
filiiy of tliii co~~ipla in t ,  ab alleged ill tllc co~nplxin t?  - h s n e r :  Yes. 

:;. TTere there 110 cliildrc~i born to this n~arr inge  as allcgctl in tlie 
c~oniplaint ? Ilnswer : Yes. 

4. I s  the plaintiff now a resident of tlic State of North Carolim, 
~11it1 11'1s Ilc bccn a resitlcnt of t l ~ c  State of S o r t h  (Jaroliiia for five 
succc+i\ e years ncst l~recedi ig  the filing of this coml~laint, and the 
hegi1111111g of tliis action ? -1nsn er : Yes." 

From jutigriient that  the bo~ids of iiiatri~nolly 11~retof~lre existil~g he- 
rnecli l~lailitiff and defelidallt be a i d  that  same was dissolred, the 
cldcmlant appealed to the Supreme Court, assigning erro .s a t  the trial. 

C v ~ ~ o x ,  J. The municipal court of the city of High Point  is a 
btatntory court, created by the General L\ssenibly as autliorized by 
certai11 provisions of tlie Coiistitution of tliis State. I t  was created as 
'(a special court for the tr ial  of petit n~isdemcanors" by chapter 590, 
Public.-1,ocal Laws of Kortli Carolina, 1913. I t  was gi;en civil juris- 
clictio11 iii ccrtaiu cases by c1iapte.r 699, Pithlic-Local Laws of North 
C n r o l i ~ ~ a ,  1927. See Cecil c. L u m b e r  Co., 197 N. C., 81, 117 S. E., 73.5. 
,Use 1letltlvi.l: c. R. R., 206 N. C., 579, 163 S. E., 752. 

Tlic c i ~  il jurisdiction of said court is limited to cases ill which tlie 
plaintiff is a resident of the city of High Point or one mile thereof. 
The plaiiitiff in the iiistant case is not a resident of the city of High 
I'oil~t, nor does hc reside within one mile of said ci ty;  lie is and was 
at tlie date of tlie coinmencement of this action a resident of Surry  
County, Sort11 Carolina. Fo r  this reason, the n1uiiicip;d court of the 
city of High Point  did not have jurisdiction of this action, nor did the 
Supcrior C'ourt of Surry  County acquire jurisdiction Fy the order of 
the municipal court transferring the action to said court, for trial. 
Corporu f ion  Comwzission 2%. R. R., 196 N. C., 190, 145 S. E., 1 9 ;  
l ' r l i 5 f  ('0. 1.. L p g g e f f ,  191 S. C., 362, 131 S. E., 752; Bank c. L e v e r e f f e ,  
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187 X. C., 743, 123 S. E., 68; Hall v. Artis, 186 N.  C., 105, 118 S. E., 
901. The principle that  jurisdiction cannot be conferred by consent 
is especially applicable in an action for divorce. There is no provision 
in the statute by which the municipal court of the city of High Point  
was created authorizing said court to transfer an  action begun and 
pending in said court to the Superior Court of a county other than 
Guilford. 

The  cluestions of law debated in this Court involving the construction 
of chapter 72, Public Laws of Nor th  Carolina, 1931, cannot be consid- 
ered on this appeal. Tlie judgment of the Superior Court of Surry  
County is a nullity, for the reason that  said court was without juris- 
diction of the action in which the judgment was rendered. As the 
want of jurisdiction appears upoil the record, the action is 

Dismissed. 

C. A.  AXDERSON v. CALVIN RIORRIS AND JARIES B. bIORRIS. 

(Filed 23 November, 1932.) 

1. Appeal and Error J b-Record in this case showed that  verdict was 
set aside in discretion of court from which no appeal will lie. 

Where the trial judge refuses a motion to set aside a rerdict as a 
rnatter of discretion and later grants a motion to set aside on the ground 
that the verdict was against the weight and credibility of the evidence, 
also as a matter of his discretion, and later refuses a motion to make the 
record show that he had set it aside as a matter of law, the entry to that 
effect necessarily implies that the verdict was set aside as a matter of 
discretion, and no appeal will lie from his order. 

2. Appeal and Error J g-Where order setting aside verdict is upheld 
exceptions to  charge and refusal to  nonsuit mill  not be considered. 

Where an order of the court setting aside the verdict is not disturbed 
on appeal, esceptions relating to the court's instructions to the jury and 
to a motion of nonsuit will not be considered, no final judgment having 
been rendered. 

APPEAL by defendants from NacRae,  Special Judge, at April Term, 
1932, of & ~ E C I C L E N B U R G .  

Boone D. Til let t ,  C'ansler & Cansler and 111. Cf. Moysey for plaintiff. 
C'. 11. Qocer and TVillianz T .  Covington, Jr. ,  for defendants. 

, 1 ~ . m s ,  J. The plaintiff brought suit to recover damages for injury 
to his person and his property resulting from the collision of an  auto- 
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mobile owned by James B. Morris and driven by Calvin Morris, h i s  son, 
a minor, with a Plymouth coupe owned and operated hy the plaintiff. 
The  cause came on for hearing and the court submitted to the jury issues 
involving the usual questions of the defendants' negligence, the plaintiff's 
contributory negligence, and damages. I n  response to  the first issue the 
jury found that  the plaintiff had not been injured by the negligence 
of the defendants as alleged, and left the two remaining issues unan- 
swered. 

When the verdict was returned the plaintiff moved tha t  i t  be set 
aside as a matter of discretion. The  motion was overruled. The  plaintiff 
then moved that  i t  be set aside as being contrary to th,: weight of the 
evidence and tho motion mas allowed. Sometime afterwards the defend- 
ants, by consent, requested the court to amend or modify this order so 
as to make it appear that  the verdict had bcen set aside as a matter of 
law and not as a matter of discretion. The  request or motion was 
resisted by the plaintiff and the court made this entry:  "The record 
will have to stand as it is. I refuse to insert in there ' as  a matter of 
law,' and the Supreme Court will have to construe m y  first order." 
The defendants excepted. 

Granting, as said in Abernethy v. Y o u n t s ,  138 N .  C., 337, that  the 
action of a judge in setting aside a verdict will not be ascribed to 
discretion unless he  plainly sags so, or there is no other explanation of 
his conduct, we are of opinion that the foregoing entry c early indicates 
that  the presiding judge did not set aside the verdict as a matter of law. 
The only alternative was the exercise of discretion. The  asserted in- 
consistency between the orders, if apparent, is  i n  fact  not controlling. 
This Court has repeatedly and consistently held that  thcl t r ial  court in 
settiug aside a verdict on the ground that  it is against th,? weight of the 
evidence exercises a discretionary power which in the absence of abuse 
is not subject to review on appeal. Vacating a verdict on this ground 
depends on such a variety of circumstances that i t  is impossible to pre- 
scribe a fixed rule of law by which the subject can be regulated. A r m -  
sf?-ong 1%. l I rv igh f ,  8 N. C., 93; Edwards  T .  P h i f e r ,  120 X. C., 405; 
TVood v.  R. R., 131 N. C., 48; Clothing Co,  v. Bagley,  147 N. C., 37; 
Bouldin, v. Daniel,  1.51 N. C., 283; Mica  Co. v .  Mining  Co., 184 N.  C., 
490; d l s f o n  v. Odd Fellows, 189 N .  C., 204; Hardison v. Jones, 196 
3. C., 712; Acceptance Corporation v. Jones, ante, 523. 

As no final judgment has been rendered we need consider neither the 
instructions to the jury nor the motion for nonsuit. 

No error. 
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CARRIE JOHNSON, WIDOW OF PINK JOHNSON, DECEASED, V. CHARLOTTE 
BAGGISG COMPANY AND hfARYLAND CASUALTY COMPANY. 

(Filed 30 November, 1932.) 

1. Master and Servant F i-Findings of Industrial Commission must be 
based on competent evidence in order to be binding on appeal. 

Where there is competent legal evidence to support a finding of fact 
by the Industrial Commission in a compensation hearing before it, such 
finding is binding on the courts on appeal, but its findings are not con- 
clusive when based on incompetent evidence. 

2. Master and Servant F b E v i d e n c e  held sufficient to support Anding 
that  injury did not arise out of and in course of employment. 

Where there is evidence by a medical expert witness who attended the 
deceased employee that from his own observation of the deceased em- 
ployee his death was caused by pneumonia which was not connected with 
any injury sustained arising out of and in the course of the employment, 
such evidence is sufficient to sustain a finding of the Industrial Commis- 
sion to that effect and to sustain its award denying compensation, and 
the decision of the Commission will be upheld on appeal although there 
was incompetent evidence introduced at the hearing regarding a declara- 
tion of the deceased and his wife that the deceased employee had injured 
his head while at home at the same place where he had received an 
injury arising out of and in the course of his employment, the evidence 
being sufficient to sustain the Ending that the injury received in the 
course of the employment and arising out of it did not cause death. 

  PEAL by plaintiff from Finley, J., at J u n e  Term, 1932, of MECK- 
LENBI.RG. Afirnied. 

The  material facts of record were to the effect: That  P ink Johnson 
had been in the employ of the Charlotte Bagging Company from twelve 
to fourteen gears;  was a hearty and robust working man, prior to 
January ,  1931, and while in the employ of the defendant company, on 
7 January,  a brick weighing four pounds, and falIing some eight or 
ten feet, struck the deceased on top of the head, making an incision 
about one inch in length; and a t  which time and place, first aid treat- 
ment was given; Pink Johnson continued to work in such condition 
until 12 o'clock on 12 January ,  1931, a t  which time he informed his 
superintendent, that  he was chilly and. felt badly. Johnson went home, 
was put  to bed and visited later by an empIoyer and foreman of defend- 
ant  company. He was found to be in bed with a high temperature 
and very sick. On 14 January,  1931, Dr.  E. R. H i p p  called to see him, 
and found Johnson with a temperature of 102, he was very sick. Dr .  
Hipp's report of 23 January,  pronounced that  the deceased had erysip- 
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elas of the scalp, ears and face, and that the deceased's disability :it 
that time was a result of the in jury  sustained on 7 January .  The de- 
cmsed n as confined to his bed until 23 February, 193 1, when lic was 
moved to the Good Sanlaritan Hospital, dying on 3 hIare11, 1031. The 
furtlier testimony of Dr .  H i p p  will be set forth in tlie o l h ~ i o n .  

The material part  of the Commissioner's fiiidii~g of facts ig a5 fol- 
lows: "On 3 March, 1931, Piilk Joliiison died as tlie relult  of yncun~o- 
thorax, following bronchitis. After the injury by acridellt on 7 January  
1931, P ink  Johnson, the deceased, worked four or five t l q s .  He asked 
to be relieved of liis duties, after working a half da,r. on the 12t11, 
saying that  lie was feeling badly, and felt like lic \ \as going to have a 
rllill. H i s  employer permitted him to go home. Piilk Joliiison, tlie de- 
ceased, suffered in jury  by accident, the second one cccurring wlien 
a t  llorne, lie struck a nail in the exact spot on his l~eacl wliere he had 
receired an  in jury  from the falling brick. IErysipelas inunediately fol- 
loned that  illjury." 

Coliclusions of law by the Commissioner : "A11 tlie n - ~ t ~ ~ e s s e s  for tlir 
clain~arit have testified definitely that the claimant's intestate uever 
returned to liis job with the Charlotte Ragging Conipa 1 ~ ,  after being 
hit  in the head by a falling brick. ,111 of these \iitnesrcs are  positive 
that imrnediately or \iitliin a day or two after being 1 it in the head 
by a falling brick, tho deceased's head began to snell, arc cvpudly positive 
in tlieir testiinoiiy that  the deceased did not suffcr any iii*ury at liis ovn  
lio111e, while going underneath the house for something and sticking a 
nail i n  the same spot whcre he had been injurcd by the falling brick. Tlie 
uitnesses for the defendants are positive that the decease 1 norked thwe 
or four days after being hit in the liead with the f n l l i ~ ~ g  brick. The  pay- 
roll records of the employer show that  the tlrceased lost no time until 
the afternoon of the 12th. Dr .  I-Iipp, tlic only nlctiical expert who 
testified, said that  he received a history from the deceased and liis nife, 
tliat the deceased had injured his head with a rusty na 1 several days 
after having been injured by the brick falling on his liead. The doctor 
is positive ln h i s  tes t imol ly  tha t  t h e  deceased did no t  dil. as the  result 
o f  t he  Z ~ I ~ U I - y  sustained b y  t h e  falling hrit k .  l ' h e  (lo,  f u r  says f h a f  
t h e  clc>ceased died f r o m  pneumotkoraz  and erysipelas follolclng th i s  
s e c o l ~ d  i n j u ~ y .  The  Commissioner is of tlie opinion thai the clairnant 
lins failed to make out her case. We cannot be convincrd from this 
evidence, tliat therc is  any coiinection between tlie death ~f I'iiik John- 
%on and the in jury  by accident which he suffered while elnploged by the 
Charlotte Bagging Compaliy on 7 January,  1931, since no connection, 
in the opinion of the Comn~issioner, has been establisl~rtl, colnpens a t '  loll 
must be deiiied, and i t  is so ordered." 
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On appeal the judgment of the full Coniinissioii is as follows: "That 
tlie findings of fact and co~lclusions of lam set out in the opii~ioil of 
Commissioner J. Dewey Dorsett, a re  proper and justified from a11 the 
e d e n c e ,  and they are hereby adopted as findings of fact and conclusio~rs 
of law of the full Commission, and that the award heretofore issued 
on 19 Narcli,  1932, reading as follows: 'Upon the findings tliat the 
death of the deceased was not the result of any injury arisiilg out of 
and in the course of his employment, the claim for conipensatioii is 
denied a i d  case dismissed. Each side to pay its ow1 cost,' be ill all 
respects affirmed.') 

On appeal from the judgment of the full Coinlilissioii to the Superior 
Court, tlie judgment is as follows: "It is thereupon, considered, ordered 
aiid adjudged, tliat the award of the said S o r t h  Carolina Industrial 
Commission be and the same is hereby in all respects approved and 
affirmed, and that  the plaintiff be taxed with tlie costs of this appeal." 
The plaintiff excepted and assigned error and appealed to the Supreme 
Court. 

R a l p h  T'. Kidd and  H .  I-'. ST'hitacre for plaintif l .  
I'. S .  .llexander and 11'. C.  G i n f e r  for defendants .  

C'LARKSOS, J. The plaintiff contends: "That the judgment of the 
Superior Court should be reversed because the only evidence upon wliicli 
tlie Industrial  Conlmission issued an award was u p o n  t h e  i n c o m p e t e , ~ f  
fes t imot ly  o f  Dr. I i i p p ,  no one else, as  the record n-ill sliow, testified 
that the deceased received ally other injury except the one caused by tlie 
fnllillg brick." We tliink the record discloses evidence that  Pillk Job- 
son deceased, died as a result of pneumothoras following broiicliitie a i ~ d  
not of any i n j u r ~ .  

111 B r o w t ~  2.. I c e  Co., ante ,  at p. 100, we find; Brogclen, J.: "Obviously, 
if all the testiniony offered by a claimant, tending to show an injury 
sustained in the course of his employment, was hearsay and iiicoin- 
petmt,  no finding based upon such testimony could be upl~eltl." 

This principle of law is sane and sound, a i d  should be adliered to. 
I t  goes without snyil~g r h t  courts must hold to the \\ell settled rules 
of evidence. 

Coi~ceding, but not deciding, tliat tlie testimoi~y of Dr.  Hipp,  giving 
the history of the sccoi~d in jury  as narrated to him by Pink Jollllsol~ 
and his wife, Carrie Johnson, Ivas incompetent, yet we tliiiik there is 
sufficient competellt evidence on tlie record to sustain Corninissioner 
Dorsett, affirmed by the full Commissioil and the court below. I n  ad- 
mittil~g. the testimony colit~iKled by plaintiff as il~competelit, the Com- 
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niissioncr, s ta ted :  "By the  cour t :  I know it is riot cornpeteut, but I 
:\in going to admi t  i t  fo r  what  i t  inight be wort1i, i n  h , ~ ~ l p i n g  me find 
the facts, give plaintiff a n  exception." Tlie evidence admitted, as  tcsti- 
fied to by D r .  H i p p ,  of what  the Jo l i i~sons  narrated to h im,  i n  par t ,  
is as  fo1lon.s: "011 or  about 7 J a n u a r y ,  1931, while ~ l ;o rk i~ lg  a t  the 
Charlot te  Daggiug Conlpany, Charlotte, Sort11 Caro l i i i ,~ ,  a brick fell 
:I short t l i s t ~ ~ ~ c e .  s t r i k i ~ ~ g  hi111 011 the  left side of the  11eac1. Tlie wound 
\vhicll WIS rntlier s ~ n n l l  u s  trcnted a t  the Charlot te  B a g q i ~ ~ g  C o u i p a ~ ~ y  
by the first a id mail. T h e  wound had  apparent ly lltdect il iwly allti 
c ~ u s t d  110 i~~coll\-cnieuc*e or discomfort. I I e  continued working follow- 
ilig tllc nccitlw~t. Several (lays previous to 11 J a n u a r y ,  1031, kc s tated 

tc.cis lr11dc~t his  residc~rlcc gct t ing coal atttl ltc struc,k his hcatJ on a 
11uil profvrrdiug tit rorcgll f h e  f ( o o ~ ,  f11e nail tearing open i h e  apparc~nlly 
1, oul(~t1 ~r~ou~lc l ,  21\71 i(,lt It e rccciwd o n  7 .J(inuul-y, 19.11. Fol lowi i~g  the 
illjury to  his scalp with the m i l ,  the  \vou11(1 hecanie very sore aud gave 
h i n ~  pain. He also stated tha t  fo r  some t ime he  hat1 hxtl a bad colt1 
\\.it11 a ra ther  severe cougli. 'rllis cv~ltl :i11(1 eougl~  :r~ire-tlatctl his  il l jury 
a t  thr. ( ~ ' l ~ a r l o t t c  13agging ('oinpai~y. L \ t  the t i ~ r ~ c  of 111:: c~sarninat ioi~ 
O I I  14 Jauuirry,  1931. 1 f o u ~ l d  tliis r n n i ~  to Imve n srnall l a x ~ a t c t l  ~ v o u i ~ t l  
of t l ~ c  srall) 011 the left side of the l~entl,  the  womld be i~ ig  infected and 
draiiiiilg p11s. 1 r leant~d i t  tlloroughly, and n11l)licd a t~ t i s r ; ) t i c  dressiug." 

Tlic ful l  C ' o n ~ i i ~ i s s i o ~ ~  fourrtl: '.Upon the fintiil~gs that  the tl(>ath of tllca 
tlrecascd was 11ot the  result of a n y  i n j u r y  ar is ing out of a d  ill thc 
c20ursc of his c , ~ ~ i l ) l o y n ~ e ~ r t ,  t l ~ e  claim for  c o i n p l l s a t i o ~ ~  is t l ~ ~ l ~ i e t l  autl rase 
tlisrnissetl." 

T l ~ c  illjury c~oniplai~letl  of by Pi i lk  Joln~sol l ,  clweased, ,vhilc w o r k i ~ ~ g  
for  th(, t lr .frl~tln~rt his  trnploycr, \\as 011 7 J imuary ,  a ~ ~ d  he  died on 3 
1 1 1)r .  Hipp fur ther  tvstifictl, liilohjertrd t o :  ' 'I'lislr sht, 
gave a llistory of his  scraping his  lir~ad O I I  a m i l  u i ~ t l e r ~ ~ e ~ i  t11 tlic house ! 
A \ .  Yes. sir.  Q. Tcarirlg op(~11 the  saine wound?  ,I. T c s ,  sir.  Q. Tlw 
vountl  tlrvslopetl erysipelas! A. T h e  sawct w o u ~ l t l ?  Pcs .  sir.  Q. You 
g a w  : i i ~ t i t o s i ~ l  fo r  erysipelas? A. Yes, sir. Q. L\lltl i t  clearetl up  tlir 
cy-sipc~l:ts? -1. Yes, sir.  Q. A n d  $ O I L  do not w e  a n y  c o ~ ~ ~ z r c t i o l ~  lic~lu~ec'tt 
ilt o c~ys ipc lus  ( ~ ~ 1 7  flrc p ~ t i ~ l c n ~ o n i a  that  ctr~rscd his  death ! .I. ,Yo sir,. 
0. -1ud it1 f a c t ,  tkc fimt f i t w  you suw h i m ,  he was sufe13io,q f r o m  b ~ o w  

. .. 
(,/litis atltl u c d t l  or  Itr~rg ttwublc! -1. I-1.8. .srv. T h i s  is sufficicl~t e v -  
tlcnw, to sustaiii the fillding. 

1 1 1  Iicitcr~t 1 % .  X o l o r  C'o., unfc, a t  1). 110, is the fo l lowi l~g :  " I t  is ~ v c l l  
settlctl that  if t l ~ c r ~  is ally compete~i t  e~ id~11c .e  to suppori  t l ~ e  f i n l l i ~ ~ g s  
of fact of the I ~ ~ d u s t r i : ~ l  ('onnnissioli, : ~ l t l ~ o u g I ~  this Court  niny tlisagrev 
with such fintiiilps, tliis Court  will sustain the f inc l i~~gs  of fact n~a t le  l)y 
t h s  Com~nissioll." 
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I n  G a w i s  V .  I I ines  Bros., ante ,  a t  p. 148, we find, often rei terated:  
"The law has  established the  Indus t r ia l  Co~nmissioii a s  a t r ibuna l  to  
find the facts  i n  compensatioli cases. T h i s  Cour t  has  consistently held 
i n  accordance with the  s tatute  that ,  if there is a n y  conipeteilt evideiice 

to  support  the  findings of fac t  made  by the Cominission, sucli filrdilrgs 

a r e  binding upon the appellate courts." 

T h e  well considered brief and  able a rgunle i~ t  of plaiiitiff was per- 
suasive, but we a r e  boulid by t h e  findiiigs of the Indus t r ia l  Coiilnii .~'  ssloli. 

T h e  judgment below is  

Affirmed. 

GURNEY P. HOOD, COMMISSIO~~ER OF BASKS OF NORTH CAROLIXA, Ex 
REL. COMMERCIAL BANK AND TRUST COMPANY, v. W. T. LOVE, 
J. WHITE WARE, W. H. WKAY, ROBERT GOLDBERG, J. 0. PLONK, 
J. A. COSTNER, L. A. CROWELL, C. H. HOOVER, W. S. BRUICE, 
A. S. KARESH, W. W. GLENN, M. E. HERNDON, MRS. KATE FALLS, 
ADMIXISTRATRIX OF 0. G. FALLS, DECEASED; 0. M. ROBIKSON, C. D. 
STROUPE, W. J. T. STTERS, V. E. LONG, R. G. CHERRY, A. H. 
GUION, J. B. THOMASSON, H. C. HARRELSON, J. A. ABERNETHY, 
E. H. BYARS, JR., 1':. E. GROVES, LUCY B. CANSLER, EXECUTRIX OF 

ESTATE OF THOS. B. CANSLER, DECEASED; T. L. WARE, T. &I. hIcCOT, 
M. L. PLOKK, R. P. ROBERTS, AND I?. H. DUKK. 

(Filed 30 November, 1932.) 

1 .  Pleadings A a: D b--Complaint against directors of bank alleging 
general course of dealing and systematic neglect held not demurrablc. 

In  an action brought by the Commissioner of Banks against directors 
of a bank for damages on account of negligent mismanagement, tlie com- 
plaint enumerating in detail negligent acts and omissions of the defend- 
ants and alleging that such acts and omissions constituted a general 
course of dealing and systematic policy of neglect, wrongdoing and mis- 
management, in which all defendants participated, hnd that such negli- 
gence proximately caused great losses to the bank, is held not demurrable 
for misjoinder of parties and causes of action. 

2. Pleadings D e-Complaint is to be liberally construed upon demurrer.  
In  passing upon the sufficiency of a complaint upon demurrer the courts 

will construe it liberally with a view to substantial justice between the 
parties and will overrule the demurrer if any portion of the complaint 
presents facts sufficient to constitute a cause of action or such facts 
may be fairly gathered therefrom, the remedy being given the defendant 
in proper instances to apply for a bill of particulars, C. S., 534, or for an 
order that tlie pleadings be made inore definite and certain hy  amendment. 
C .  S., 637. 
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Hoon, COMR. OF BAKKS 2'. LOVE. 

,\l>mar, by tlefendants f r o m  C ' o l ~ p c r ,  Ppccia l  c T ~ i t l q c ,  a t  M a y  T N ~ ,  
1032, of G ISTOX. I\ffirilietl. 

l)crso~is Inn?- 1)c nratlc tlcfeudalits, jointly, sewral ly,  or i n  tlic nl t twl: l t i~(>.  
xl lo h a w .  or c h i n i ,  a11 i l~ te res t  ill tlie coirtrowrsy ad\-crsc. to  the  l ~ l a i ~ l -  
tiff, or n l ~ o  :we ncwssnry pnrtic,s to n colnplcte tletrmnin:~tion or settlc- 
lncllt of the  questioni i i l ~ o l \ c t l .  . . . I f  the  p l a i n t i 7  is  ill d o u l ~ t  
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or more defendants, to determine which is liable." This  act liberalizes 
the joinder of both plaintiffs and defendants. 

I11 the case of S. v. B a n k ,  193 N .  C., a t  p. 527-8, citing numerous 
authorities, we find: "When a case is presented on demurrer we are 
required by the  statute, C. S., 535, to construe the complaillt liberally 
'with a view to substantial justice between the parties' and in  enforcing 
this provision, we have adopted the rule 'that if in any portion of it ,  
or to any extent, i t  presents facts sufficient to constitute a cause of 
action, or if facts sufficient for  that  purpose can be fair ly gathered from 
it, the pleading will stand however inartificially i t  may have been drawii, 
or however uncertain, defective and redundant may be its statements, 
for contrary to the cornmo~l-law rule every reasoliable intendment and 
presuniption must be made in favor of the pleader,' " F o y  c. Stephel ls ,  
168 S. C., 438; S. v. T w i s t  Co.,  192 N. C., 246; E n l o e  L'. R a y l e ,  192 
S. C., 38;  X i n n i s  c. S h a r p ,  198 K. C., 364, 202 N. C., 300, an te ,  110. 
A\nie~itlme~lt i i ~ s e r t i ~ ~ g  ilame of Gurucg P. Hood, C'ommissio~lr-in, PC(>., 
dcfcntlailts contn~t l  n a s  11ot valid. We calillot so hold. 

T e  find in Commiss ioner  of B a n k s  c. Carr i e r ,  202 N .  C., at 11. 831, 
the following: "We h a w  held that  actions such as this must be prose- 
cuted in the individual name of the Commissioner of Banks and not 
undcr his official title. (Cit ing numerous authorities.) This is a defect 
111iich may be cured bx amendment." C.  S., 446, 513, 515, S47. G o i m  L'. 

S a ~ g e n t ,  196 N. C., 478, C. S., 549. 
The tr ial  court has plenary power, without consent, to ainencl plead- 

ings, so f a r  as the amendment did not allege substantially a new cause 
of action. B v i d g e m a a  c. I n s u r a n c e  C'o., 197 N. C., 599. Allon.ing all 
aniendinents ill pleadings is in the sound discretion of tlie court. 
S h e p p a r d  c. Jarl;son, 198 N. C., 627. The  tr ial  court can, in its discre- 
tion, amend pleadings before or after judgment to conform to facts 
proved. F i n c h  c. R. R., 195 S. C., 190. 

The  defendants, under C. S., 534, may apply to the court below for 
a bill of particulars, and under C. S., 537, apply to make the allegations 
of tlie pleadings definite and certain by amendment when not so. I'olcev 
C'o. r .  E l i z a b e t h  C ' i f y ,  188 S. C., at  11. 285-6. 

I n  Glass  Co.  z. l l o t e l  C1orp., 197 S. C., at  11. 12, this Court says: 
''-1 demurrer goes to thc heart of a pleading and challenges the right 
of the pleader to maintain his position in any view of the matter, ad- 
mitting for  the purpose, the truth of the allegations of fact contaiiietl 
therein." 

W e  are only dealing now with a demurrer which admits for the pur- 
pose tlie allegations of fact, contained in  the complaint. I t  may bc by 
answer and on the tr ial  of the action a different picture may be shovn 
by the defendants. 
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T h e  able a rgument  of coumel  in this  Cour t  f o r  defe i~daots  was learned 
and persuasive, but  not convincing, f o r  our  liberal practice has  gone 
beyond the  position taken by him. Yet  t h e  courts mus t  be careful not 
to  allow jungle pleadings whereby injustice m a y  be done litigants. T h c  
judgment  below overruling the demurre r  must be 

Affirmed. 

STATE v. ALEX GRIICR. 

(Filed 30 November, 1032.) 

Criminal Law L d-In this case exceptions of record are considered 
although transcript is imperfect. 

In  this case the esceptions of record are considered although the tran- 
script may be imperfect, there being no motion by the .4ttorneg-General 
to dismiss the appeal and the defendant having been convicted of a 
capital offense. 

Criminal Law G 1-It is not necessary to competency of confession to 
officer that defendant be  warned he is not compelled to answer. 

I t  is necessary that a defendant examined by a magistrate in r e l a t i o ~ ~  
to tlie offense charged should first be informed that  he is not compelled 
to answer and that his refusal to answer shall not be used to his prejudice, 
C.  S., 4561, the proceeding before the magistrate being judicial, but such 
warning is not necessary in the extra-judicial examination of the defend- 
an t  by a police officer, and where the defendant has made a confessio~~ 
to the officer which is excluded on the ground that  such warning had not 
been given, and there is evidence that such confession was not induced 
by hope or fear, his latter confession, also made without inducement 
of hope or fear, will not be held incompetent on the ground that the 
defendant might not feel a t  liberty to depart from the cttatements of tlie 
first confession which was excluded. 

Same-Confession is deemed voluntar)' unless defendant makes con- 
trary appear. 

In  order for a confession to be admissible in evidence it must be volun- 
tary, the test usually being whether it  was induced by hope or extorted 
by fear, but all confessions a re  to be taken as  voluntary unless the, 

person making them s h o ~ ~ s  facts authorizinq a legal inference to the 
contrary. 

Criminal Law G j-Evidence competent in regard to one defendant only 
wns properly restricted and other defendant could not complain. 

Where on the trial of two defendants for homicide the court admits 
in evidence the statement of one of them that he was not present a t  the 
time of the crime, but plainly charges the jury that sul'h statement was 
not competent against the other defendant who denied it, the esception 
to its admission entered by the latter will not be sustained. 
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APPEAL by defendant from Finley, J., at  June  Term, 1932, of G a s ~ o s .  
KO error. 

Alex Grier, the prisoner, and Clyde Smith were indicted for tlie 
murder of Harold Carter. Grier was convicted of murder in the first 
degree and was sentenced to death. Smith was coiivicted of inurder ill 
the second degree. Grier alone appealed. 

The deceased operated a filling station about four miles from Gas- 
tonia. On Sunday, 1 May, 1932, early in the morning he  was found 
behind the stove in the filling station, lying in a pool of blood, un- 
conscious. Three oil bottles had been broken, and the fragments were. 
on the floor, together with a hand axe. H e  had lost considerable blood, 
niid his head was fractured in numerous places. H e  was carricd to the 
hospital and died without regaining consciousness. 

After his arrest Grier made a confession implicating Smith as tlie one 
who had done the actual killing, while Grier waited a t  the door with a 
pistol. Smith likewise made a statement. At the trial both test if id in 
their own behalf and each denicd participation in the crime. 

Attorney-Gene~al Bmmmi t t  and Assistant Aftomey-Genetal Seawell 
for the State. 

J .  A.  M'ilkins f o r  prisoner. 

h a m ,  J. I t  is suggested in the brief of the Attorney-General that 
the transcript is imperfect, but as the prisoner has been conr.ictet1 of a 
capital felony and. no n~otion has been made to dismiss the appeal the 
cwxptions e~~ te rc t l  of record will be duly considered. The  priiicipal as- 
signment of error is the admission of evidence relating to the alleged 
confession of the prisoner and of a statement said to have been made 
by his codefendant, Clyde Smith. 

The State first offered to prove the prisoner's confession by John 
Hord, a policeman, but his testimony was excluded for the reason that 
the prisoner had not been told that any statement he made could be 
introduced on the trial as el-idence against him. Subsequently tlie solici- 
tor of the district advised him "that any statement he might make would 
be used against him," that ('he did not have to make a statement unless 
he so desired," and that "nothing was being offered him to make such 
statement." The prisoner then signed a statement of the circun~stances 
attending the hon~icide, which had been reduced to writing by the court 
stenographer. I n  a lengthy statement, the minute intricacies of which 
need not be given, the prisoner said that he and Smith planned tlie 
homicide and that Smith killed the deceased while he remained outside 
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tlie station holding the pistol : "I was watching n2iiltx lie killed the 
fellow and got the money." The stciiograplier was permit ed as a wit~ies. 
for the State, to read to the jury the prisoner's signed stateinelit ant1 
John Hord testified as to tlie confession made by the prisoner after 11c 
liad been advised of his rights. Exception was taken to Hord's tcsti- 
mony and to the admission of the written statement. 

The p r i s o ~ ~ e r  while in jail was exaniincd or "in oile seilse of tlie word 
cross-examined" by some of the officers, and after saying that  he liad 
liotlliiig to do with the homicide finally made a confession; but this 
evidence, heard by the court in the absence of tlie jury ,  was excluded. 
Afterwards before the same officers he rnade tlie statenlent taken by tlie 
stenographer, nhich  he said was "of liis ow11 free will." The  statement 
was not induccd by h o l ~ e  or fear or any other proffered advantage, 
but it is coliteiided that tlic circumstances niakc i t  doubtful whether 
the prisolier felt a t  liberty to depart from the former admissio~i of 
liis participation in the crime arid that  if the first co~ifession was im- 
properly brought about this infirrriity attached to tlie later statement. 

It was show11 affirmatively tliat tlie prisoner's first confessioti was not 
induced by hope or fear. H i s  statenlent was excluded apparently for 
the reasoil tliat the prisoiier had not been advised that  he was not con-  
pelled to answer, and upoil this theory lie insists tliat lhe second CON- 
fc~rioii  was not admissible because tlicre is no cvideiice that tlie m o t i ~  c. 
iiitluciiig tlic first coiifession were not operative in  the subsequent statc- 
iiieiit. S. 11. Roberts,  12 N .  C.,  239; S. v. Lolchorne, 66 N .  U., 638; 
Y. 2%. Porn, 197 X. C., 478. This argument raises the question wllether 
a coiifcssioii of crime must be rejected unlcss it appear3 from the evi- 
dence that the persoii charged is informed a t  the timcl that  lie is at 
liberty to refuse to answer ally question and that his re'usal to ansncr 
s l~al l  not be used to his prejudice. Such illformatioil must be given to 
n prisoner ~vlio is examined by a magistrate in relatioil to the offell-e 
charged. C. S., 4561. This caution is esseiitial to the exami~iatioa a t  
tlie lienring aftcr arrest because the procerding is  judicial and after 
the examiliatioil of the complainant and his witnesses "the niagistratt. 
shall then proceed to esnrninc the prisoner," but not on oatli. Thi5 
warning is not required in an extra-judicial conferei~ce bctneeii all 
officer and a persoii charged with crime who is under 110 coiistrai~it to 
answer. X. v. Conrad,  95 N. C., 666; S. v. Howard ,  92 N .  C., 772; S. 2 % .  

,qug,qq 89 9. C., 327. d confessiori voluntarily made by a person under 
arrest is competent, S. 1 % .  Ell is ,  97 N. C., 447, S. v. Rodxzan, 188 N .  C.. 
720; and all confessions are to  be takcn as voluntary ur less the person 
~iiakilig them slion-s facts authorizing a legal inference to the contrary. 
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a'. I .  Sccllde~s, S4 AT. C., 728; 8. 1 % .  C'hrisfy,  170 S. C., 772. I 3 ~ t  every 
coi~feseioii must be voluntary. The test is whether it was made under 
circumstaiices that would reasonably lead the person charged to believe 
that it would be better to confess himself guilty of a crime he had not 
coinmitted. I t  is expressed in  various ways. The  confession is inad- 
ii~issible if "the defelidailt was influeliced by any threat or promise," 
or if it is "induced by hope or extorted by fear," or if "fear is excited 
by a direct charge or hope is suggested by assurance," or if extorted 
by "threats, promises, or any undue influence," or if "wrung from 
the iniiltl by the flattery of hope or the torture of despair," or by ('actual 
force" or the "hope of escape," or the statement, "it will be lighter 
on you." '5'. r .  Rober f s ,  sup i~a;  5'. v. Lowhorne, supra;  S .  v. Eloziard, 
atipra; Y. I.. TT71iztfieltl, 70 S. C., 336; 8. c. X y e r s ,  202 S. C., 351; 
Y. r.. L i c i n g a f o ~ ~ ,  ibid., 809. The coiifession excepted to in the present 
case n as not characterized by any of these or similar circ~ulmstances and 
TI as iiot. therefore, iiiconipetent. 

The prisoner excepted to the admission of a statement made by Clyde 
Smith as take11 by the stenographer in which he denied being with Grier 
oil the night the deceased was killed. The court plaiiily charged the 
jury that ally statement made by Smith and denied by Grier was not 
competent ngainst Grier. The court's ruling was correct. The point 
was made ill 3. v.  Chris ty ,  supra,  and the Court said:  "The prisoners 
clxcept tlint the court did not warn the jury that  any statement made by 
olie of tlie prisoners not in the presence of the others could not be con- 
sidered except against the one making it, and was no evidence against 
the others. It is not necessary in this case to recall the rule of practice 
set out by tliis Court, 164 N. C., 348: ' I t  will not be ground of cxcep- 
tion that e~ i t l e i~ce  competent for some purposes, but not for all, is  
admitted geiierally, uilless the appellant asks a t  the time of the admission 
that its purpose shall be restricted,' for the record s h o w  that  the judge, 
oil tlie atliiiissio~l of the evidence, and again in the charge, called the at- 
tention of the jury to the fact that  the admission or statements of one 
of the prisoners v a s  competent only against the party making it and 
should iiot be considerd as against the others." 

I t  may be observed that a part  of the evidence points to the prisoner 
as the actual perpetrator of tlie homicide, but upon the present record 
we are not conceriiecl with the jury's divergellit findings as to the degree 
of murder. V e  find 

S o  crror. 
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LAURA BETTS, ADMIXISTRATHIX OF EDDIE PEARL BET'PS, v. WILSON 
JOKES, S H E P H E R D  JOSES,  LUTHER BROOM. as]) R I C H A R D 
CROWDER. 

(Filed 30 November, 1932.) 

Public Officers C d-Public officer may b e  personally liable to third per- 
son for  offlcial a c t  done maliciously and corruptly. 

A public officer is noL ordinarily personally liable for the exercise of 
his official discretion or his judgment in matters within the scope of his 
authority, but he may be personally liable if he acts in such matters 
corruptly or maliciously, and where in an action againzt the individual 
members of a school committee the complaint alleges that  the defendants 
in  the selection of a driver of a school bus acted \vilfully, \rrongfully, 
maliciously and corruptly, and seeks to recover damages caused by the 
negligence of the drirer so selected in an action against the mcmbcrs of 
the board in their individual capacity, a demurrer to ihe complaint is 
proper11 overruled, the allegationr being taken a s  true u p ~ n  the demur re^. 

APPEAL by dcfe i~dants  f r o m  O g k s b y ,  J., a t  Sep te rnb~v T e r m ,  1932. 
of an so^. 

T h i s  is  a n  action against tho individual  defendants to recover clam- 
ages f o r  personal i n j u r y  resulting i n  the death of thca plaintiff's in- 
testate. Shepherd Jones, Luther  13rown, and Richard  C'rowder a re  t h e  
school committeemen of Peachland h igh  school, to and  f r o m  ~ v h i c h  pupils  
a re  carr ied i n  a motor school bus. T h e  cornmittcemeri elected Wilsoll 
Jones, a son of Shepherd Jones,  as  the  dr iver  of tlir  bus x e r  the  protest 
of m a n y  of tllc patrons of the  school who rc,gnrded him a s  recklcsq and 
unfit f o r  the position. I t  is  alleged '(that on or  about 10 March,  1933, 
a t  8:00 a.m. while t h e  snid Wilson Jones was d r i ~ i n g  :aid school bus, 
t ransport ing cliildren for ty  i n  nuniber on said bus on tlw way to Peacli- 
land high school on  a sand-clay road known as  Minera l  Springs,  about 
3 niiles f r o m  Peachland, and  while operat ing said bus a t  a high and  
reckless ra te  of speed, to wit,  about  fifty miles per  hour  x Inorc, lie lost 
control of snid bus, causing i t  to  plunge f rom the r o d  into a wide 
ditch fu l l  of water  i n  Brolvn C r w k  swamps, tu rn ing  Ihe bus over i n  
said ditch i n  water  six feet deep, par t ia l ly  submerging t h e  bus i n  tlic 
water  and  throwing Eddie  P e a r l  Bet ts  into water,  i n j u r i l ~ g  her  painful ly 
and to such extent tha t  she died i n  a few hours  a f te r  she was rescued 
f r o m  t h e  water." 

Among t h e  several alleged acts of negligence is th i s :  t h a t  the  conduct 
of the  conimitteenlen in the selection of Wilson Jones  as dr iver  of the  
bus was wilful,  wrongful,  malicious, and  corrupt .  
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A11 the defendants demurred-the school committee 011 the ground 
that in employing a driver for the bus they exercised a governmeiital 
function and performed a public duty as all agency of the State for 
which they are  not liable in damages; a i d  the defendant Wilson Jones, 
on the ground that  in driving the bus he was acting for the committee 
and was likewise in  the exercise of a gorernmental function for which 
he  cannot be held liable. 

The  tr ial  court overruled the demurrer and the defendants appealed. 

C'arswell & Ervin  and F .  0. Clarbon  for plaintiff. 
MeLendon & Covington for defendants. 

A u a ~ s ,  J. The plaintiff alleges that  the school comiiiitteen~en, disre- 
garding known facts and the repeated protests of many patrons of Peach- 
land high school, in employing Wilson Jones "secured a drirer  know1 
to then1 to be unfit, unsafe, nondependable, and reckless," alid that they 
acted wilfully, wrongfully, maliciously, and corruptly. B y  demurring 
the defendants admit these allegations. dndrews v .  R. R., 200 S. C., 
483; I'arborough v. Park Commission, 196 N. C., 284; Sandlilt 1 % .  ll'il- 
mingfon,  155 K. C., 257. 

The law as generally admiilistered recognizes a distinctio~i betweell 
puhlic duties which are ministerial ill character and those which require 
the exercise of judgment or discretion. This Court has held that as a 
yule a pr i ra te  action for tort cannot be maintained against an ageiicy 
of the State, but for the negligent breach of a public duty which is 
administrative and imposed elltirely for the public benefit ail officer may 
be held iildividually liable to a person who has bccn iiijured by his 
~lcgligence if the statute creating the office or imposilrg tlic duty iiiakes 
provisioii for such liability. I t  has also been held that  where the powers 
conferred upon a public officer involve the exercise of judgment or 
discretion he is not liable to a private person for neglect to exercise such 
powers or for the consequences of the lawful exercise of thein if he acts 
witliin the scope of his authority and without malice or co r rup t io~~ .  
l f i p p  1 % .  Farrell, 169 X. C., 551; S. c., 173 S. C'., 167; ('avpenter c. 
R. R., 184 N. C., 400. I f ,  however, his act is corrupt or malicious he 
may be liable in his personal capacity for the injury iiiflictetl by him. 
Spmill v. Davenport, 178 K. C., 364. 

We may assume that a school committee in the discharge of the duties 
imposed by law generally acts as an  agency of the Sta te ;  but this action 
is not prosecuted against the committee in its representative capacity 
as such agency, and in this respect i t  differs materially from Benton 2 % .  

Board of Edueafion, 201 S. C., 653, Cafhey 2.. Charlofte, 197 N.  C., 
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309, Scales  u. IT'iizsfon-Salem, 189 N. C., 469, and  s i r~ i i l a r  cases. 111 

H y d e r  v .  Uendei-son C o u n f y ,  190 N. C., 663 and  i n  Lass t f ev  1 % .  Idat t lo ,  
196 IN. C., ill, the  Court  was careful  to  observe t h a ,  there was 110 

allegation tha t  the  defe idan ts  h a d  acted corrupt ly o r  maliciously. H e r e  
the committeemen a r e  sued i n  their  personal capac i ty ;  and  while i t  is  
t r u e  tliat if a person is doing a lawful  th ing  i n  a lair-fill \ \ ay  h i s  coil- 
duct  is  not actionable though i t  m a y  result i n  damage t o  another, still, 
a s  said i n  S p n ~ i l l  v. D a v e n p o ~ t ,  supra ,  wli(m a person goes outside of 
h i s  l ine of d u t y  a n d  acts corrupt ly o r  wi th  malice lie hecomes persoually 
liable f o r  consequent damages. T h i s  is  the question which t h e  coniplaiiit 
and  the  demurre r  present. D i d  t h e  defendauts act  m a l ~ c i o u s l ~  or cor- 
ruptly, as  alleged? W e  d o  not understand the inqui ry  to be merely 
whether  disregard of t h e  patrons'  protests was a corrupt  o r  malicious 
act, because t h e  language of the romplaint  is  susceptib e of a broader 
co l~s t ruc t io i~ .  T h a t  the  proof, if ail?, m a y  be \ re  l i a lc  11o meall. of 
kiio\\ing. I f  the  committeemeli \vwe riot actuated by malice o r  corrup-  
tion there can  be no recovery; but we  a r e  now dealing ~r i t h  tlie allega- 
tions of the  complaint and  the admissions of t h e  demurrer .  When  all 
answer is filed issues v i l l  be raised f o r  deternlinatioli by a jury.  I t  u i l l  
be noted t h a t  t h e  demurrer  of Wilson Joiics is substantiallS t h e  wine as 
tliat of h i s  codefendants. J u d g m e n t  

Affirmed. 

(Filed 30 November, 1932.) 

Usury X a :  Building and Loan Associations C d-Fine imposed for 
delinquency in paying for stock is not charge of interest on loan. 
d borrowing stoclrholdcr in a building and loan nsqociation sustains n 

dual relation to the nssocintion, and where the nssocintion charges hinl 
certain fines authorized by its bj-laws for tlie failure of the stoclihold~r 
to pay his installments on his stoc'k nhen due, such fines cannot be alleged 
a s  interest paid on the loan from the corpor:rtion, and where the amount 
of interest paid on the loan is not greatw tlian s i s  ler centum, not 
counting tlie fines pait1 as  a stockholder, the borrowin: stocliholder is 
not entitled to iccorcr for usury against the association, the by-lnvs 
imposing the fin(, bvinq c\l>rcsly authorized by ralid stalute, C. S., 517s; 
C. S., 2306. 

- ~ P P E A L  by plaintiff f r o m  Finley, J., a t  May Term,  1932, of NECI<- 
LEKBI xa. Affirmed. 
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This is an action to recover the statutory penalty for usury. C. S., 
2306. 

The action was tried on defendant's demurrer to the complaint on the 
ground that the facts stated therein are not sufficient to constitute a 
cause of action. 

The  facts alleged in the complaint, and appearing from the exhibits 
attached thereto, are as follows: 

1.  On 22 March, 1930, the plaintiff was a stockholder of the defend- 
ant, Building and Loan Association, and as such stockholder had under- 
taken to make weekly payments to the defendant of a stipulated aniount 
for the purpose of maturing his stock in accordance with the by-laws of 
the defeildant. I t  was provided in said by-laws that upon default by a 
stockholder in the payment of the amount which he had undertaken to 
pay to defendant weekly for the purpose of maturing his stock, tlie 
defendant should impose upon and collect from such defaulting stock- 
holder a fine. From time to time, while he was a stockholder of the 
defendant, the plaintiff failed to pay the amount which he  had under- 
taken to pay weekly, and which was required by the by-laws of the 
defendant for the purpose of maturing his stock. B y  reason of such 
defaults, and as authorized by its by-lam, the defendant imposed up011 
and collected from the plaintiff fines aggregating in amount the sum of 
$10.26. 

2. On 22 Narcli, 1930, the plaintiff borrowed from tlie defendant the 
sun1 of $1,500, and agreed to pay the interest on said sum at  the rate 
of six per centum per annum in equal weekly installments. I t  was 
agreed in accordance with the by-laws of the defendant, that the weekly 
installment of interest should be added to the amount which plaintiff 
had undertaken to pay to defendant weekly for the purpose of maturing 
his stock. The indebtedness of plaintiff to defendant by reason of the 
loan was secured by a deed of trust executed by the plaintiff, and also 
by an assignment of the certificates for the shares of stock in defendant, 
Bidding and Loan Association, owned by the plaintiff. Plaintiff has 
paid to defendant as interest on the loan at the rate of six per ceiitum 
1'" annunl the sum of $133.12. 

3. The  land conveyed by the deed of trust executed by the plaintiff to 
secure his ilidebtedness to the defendants mas sold on 21 December, 
1931, under the power of sale contained in a mortgage executed by 
plaintiff on 24 Xarch,  1930, and registered subsequent to the registra- 
tion of the deed of trust. The purchaser a t  this sale has assumed plain- 
tiff's indebtedness to defendant for the balance due on the loan of $1,800. 
With the consent of plaintiff, his stock in the defendant has been trans- 
ferred and assigned to said purchaser. As the result of these transac- 
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MOORE 2). BUILDIXG ASD LOAX ~ssoCIATION. 

tioils, plaintiff's iiidebtediiess to defeiidarit by reason of the loan has been 
paid and plaintiff is not now a stockholder of the deferdaiit, Building 
wid Loan Association. 

From judgment s u s t a i i h g  tlie demurrer and dismissing the actioii, 
plaiiitiff appealed to the Supreme Court. 

l17illiav~ Xil ton  Hood fo r  plainti#. 
H. I;. Taylor, C'hase Brenizer and J. 111. Sl1a7~nonhouse fo r  defendanf. 

C o s s o ~ ,  J. Plaintiff contends that  on the facts alleged in  the com- 
plaint and admitted by the demurrer he is entitled to  recover of the de- 
fendant the sum of $287.76, tliis sum being twice the amount of interest 
charged by tlie defendant a i d  paid by the plaintiff on the loan of money 
made by the defendant to the plaintiff, to wit :  $143.38. I t  appears, 
however, from the complaint that  the defendant charged and the plain- 
tiff paid only the sum of $133.18, as  interest on the loar, and that  this 
sum is the interest on the loan a t  the rate of six per centurn per annum, 
from the date of t he  loan to its payment; and tha t  the sum of $10.26 
was charged by defendant and paid by plaintiff as fines for the defaults 
of plaintiff in the paymeiit of the amounts which he had undertaken to 
pay weekly, and which were required to mature his stock, in accordance 
with the by-laws of the defendant. 

The plaintiff during the time of the tramactions alleged in  the corn- 
plaint sustained a dual relation to the defendant. R e  was both a stock- 
holder and a borrower of the defendant. Rendleman v. Stoessel, 195 
K. C., 640, 143 S. E., 219. H e  was charged and paid the fines aggre- 
gating the sum of $10.26, as a stockholder, while he patd the interest, 
to wit, $133.12, as a borroacr. Only the latter sum was paid as interest, 
a d  as this sun1 did not exceed the interest on the loan a t  the rate of 
six per centuni per aniium, the defendant did not charge, and the plain- 
tiff did not pay usury. Plaintiff is not entitled, therefore, to recover the 
statutory penalty for usury in this action, and there was no error in 
the judgment sustaining the demurrer and dismissing the action. 

The  fines collected by the defendant from the plaintiff were authorized 
by the by-laws of the defendant. These by-laws were expressly author- 
ized by statute. C. s., 5176. This is a valid statute, a r d  was enacted 
by the General A\ssembly, doubtless in consequence of dt.cisions of this 
Court rendered prior to its enactment. The judgment is 

,Iffirmed. 
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LAQUE RICHEY v. ERLANGER COTTON MILLS AND BTNA LIFE 
INSURANCE COMPANY. 

(Filed 30 November, 1932.) 

Master and Servant F i-Whether facts necessary for compensation for 
hernia are satisfactorily proven is for Commission and not for Court. 

The North Carolina Compensation Act provides that no compensation 
shall be allowed for hernia unless the evidence offered a t  the hearing be- 
fore the Industrial Commission is sufficient in the opinion of the Com- 
mission to prove definitely to the satisfaction of the Commission the five 
requisite facts set out in the statute, and where the Industrial Commis- 
sion has denied compensation upon the evidence because the requisite 
facts were not proven to its satisfaction it is error for the Superior Court 
on appeal to remand the case for compensation on the ground that the 
requisite facts were proven to the satisfaction of the trial judge. 

APPEAL by defendants from Sink, J., at  April  Term, 1932, of 
DAVIDSON. Reversed. 

This  is a proceeding begun and prosecuted before the Xorth Carolina 
Industrial Commission for an award under the provisions of the North 
Carolina Workmen's Compensation Act of compensation for a hernia 
suffered by the claimant and resulting from an injury by accident which 
arose out of and in the course of his employmelit by the respondent, 
Erlanger Cotton Mills. The  B t n a  Life Insurance Company is the 
carrier for said respondent. 

The  proceedings was heard by the Commission on the appeal of the 
claimant from an  award made by Commissioner Dorsett, who denied 
compensation. The Commission was of opinion that  the evidence offered 
by the claimant was not sufficient to  show by its greater weight the facts 
with respect to the hernia which are required by the statute for an award 
of compensation, and for that  reason approred the award of Commis- 
sioner Dorsett, and denied compensation. The  claimant appealed from 
the award of the Commission to the Superior Court of Davidson County. 
,It the hearing of this appeal judgment was rendered as follows: 

"This cause coming on to be heard and being heard before the Hon- 
orable H .  Hoyle Sink, judge presiding a t  the April Civil Term, 1932, of 
the Superior Court of Davidson County, on an appeal from an award of 
the North Carolina Industrial Commission, affirming an  award of the 
Industrial Commissioner dismissing this claim for compeiisation for a 
hernia on the ground that  the requirements of section two(r)  of the 
Workmen's Con~pensation iIct were not complied with, and the court, 
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after hearing tlie evidence arid tlie argument of counfel, being of tlle 
opinion tha t  the fire requirements for compensation have been niet, it  is, 
therefore, upon motion of A. J. Kewton and Walser 6. Talser ,  attoriieys. 
ordered, adjudged and decreed that  the case be remarided to tlie North 
Carolina Industrial  Conimission, and that  an award b~ entered by the 
said Comniissioli in accordance ~ i t h  the evidence, and tlie judgment 
of this court." 

F rom this judgment, respondents nppeale(1 to tlie Supreme Court. 

A. J .  Xewfon  a n d  W a l s e r  R. TT'alser for c la i t nnn f .  
S a p p  & S a p p  fo r  r e sponden t s .  

C o s s o ~ ,  J. I t  is provided by tlic Xor th  Carolina Woraneri 's Compeli- 
sation Act that  "in all claims for counpensation for hernia, or rupture, 
resulting from in jury  by accident arising out of and jn tlle course of 
the employee's employment," certain facts must be defiiiitely proven to 
the satisfaction of the Industrial  Commission; otherwise, compensation 
caiinot be awarded. I n  the instant case, these facts n e l e  not so proven 
to tlie satisfaction of the Commission, and for that reason compe~isation 
was denied. 011 respondent's appeal from the award of the Coninlission 
to the Superior Court, the judge heard tlie evidence, and I-oncluded there- 
froin that  the five requisite facts were so proven to his satisfaction. H e  
thereupon remanded the proceediligs to the Commission, with d i r e c t i o ~ ~  
that  the Commission allow compensation. I n  this there was error. 

I n  U s s e l y  v. Cotton X i l l s ,  201 K. C., 685, 161 S. E., 307, it is said:  
"Of course, neither this Court nor tlie Superior Court, upon appeal from 
the award of the Industrial  Commission, can consider the evidence and 
determine therefrom what tlle f w t s  are. This is a matter exclusively 
for the Industrial  Commission." 

r 7 l l i e  statute in express language provides that no con pensatioii shall 
be allowed for a hernia, unless the evidence offered a t  the hearing before 
the Industrial  Co~iimissiori is sufficieiit in the opinion of ihe Commission 
to prove d e h i t e l y  to tlie satisfaction of tlie Commission the five requisite 
facts set out in tlic statute. I n  ~ i e w  of this language, t'ie judge of the 
S n p ~ r i o r  Court was without power to find the facts c o n t ~ a r y  to the con- 
clusions of tlie Commission, and upon such findings set aside the award 
of the Conlmission in the instant caw. Thc a n a r d  sliould be affirmed. 
The judgment is 

Rerersed. 
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C. P. PLATE v. THONASVILLE FAMILY LAUNDRY ASD LONDON 
GUARASTEE AND ACCIDENT COMPAKY. 

(Filed 30 November, 1932.) 

( F o r  digest see R i c l ~ e y  1;. C o t t o n  Mil ls ,  nn te ,  595.) 

APPEAL by defendants from Elarding, J., a t  Ju ly  Term, 1932, of 
D a v ~ ~ s o s .  Reversed. 

This is a proceeding begun and prosecuted before the North Carolina 
Industrial Commission for an  award under the provisions of the North 
Carolina Workmen's Compensation Act of compensation for a hernia 
suffered by the claimant and resulting from a n  in jury  by accident 
which arose out of arid ill the course of his en~ployment by the respondent, 
Thomasrille Family Laundry. The  London Guarantee and -1ccident 
Company is the carrier for the said respondent. 

The proceeding was heard by the Commission on the appeal of re- 
spondents from an award made by Commissioner Dorsett, who awarded 
compei~sation. The  Commission was of the opinion that  the ericlence 
offered by tlie claimant was not sufficient to show by its greater weight 
the facts with respect to the hernia which are required by the statute 
for an award of compensation for a hernia, and for that  reason reversed 
the award of Commissioner Dorsett and denied compensation. The 
claimant appealed from the award of the Conlmission to the Superior 
Court of Daridson County. At  the hearing of this appeal before Hard-  
ing, J., the award of the Commission was set aside and ~ a c a t e d  upon 
the ground that  there was error of law in said award. I t  was ordered 
that the proceeding be remanded to the North Carolina Industrial  
Commission, with direction that  said Commission award compensation 
to the claimant. 

From the judgment, the respondents appealed to the Supreme Court. 

F. X. Xyers  and H .  R. Kyser f o r  claimat~f.  
Dalton (e. PicX.ens for respondents. 

C o s x o ~ ,  J. The judgment of the Superior Court in this proceeding is 
reversed on the authority of Richey v. Edanger Cotton Mills, ante, 595. 

The statutory provisions with respect to compensation for a hernia 
are to the effect that  no compensation can be allowed unless the five 
requisite facts are definitely proven to the satisfaction of the Industrial 
Commission. Whether or not, the evidence at the hearing of a proceed- 
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ing for compensation for a hernia meets the statutory requirement is a 
question addressed cxclusirely to  the Commission. Where there is eri-  
dence tending to prore these facts, an  award of compensation made by 
the Commission must be affirmed on an  appeal to the Superior Court;  
if compensation is not allowed because the eridence ill the opinion of 
the 'commission does not meet the statutory requirement, the award 
denying compensation must be affirmed. I t  is only when there was no 
evidence a t  the hearing before the Commission to support an  award of 
compensation for a hernia, that  the judge of the Super iw Court has the 
pdwer to set aside and vacate the award. I t  is only in such cases that 
a matter of law is involved, which may be passed upon by the judge on 
an  appeal from the award of the Commission. The  judgment ill this pro- 
ceeding must be 

Reversed. 

G U R K E P  P. HOOD, COMMISSIOYER OF BANKS, v. HES6:Y B. HOOD. 

(Piled 30 November, 1932.) 

1. Banks and Banking H a-Where defendant is guilty of laches in not 
repudiating stock subscription he may not escape ststutory liability. 

Where upon appeal from the assessment of the statutory liability on 
bank stock the trial court finds the facts under agreement of the parties. 
and the court finds from the evidence that the stockkolder was guilty 
of laches in failing to repudiate his stock subscription, the judgment 
of the court affirming the assessment will Je upheld on r ppeal. 

2. Appeal and Error J c-Findings of fact supported by evidence are 
co~lclusive on appeal. 

Where the trial court finds as a fact from competenl. evidence that a 
party was guilty of laches in failing to repudiate his subscription to stock 
in a bank, such finding is conclusive on the Supreme Court on appeal. 

APPEAL by defendant from Sinli, J., at February Tcrm, 1932, of 
BVXCOMBE. Affirmed. 

This  i s  an  appeal by the defendant, Henry  B. Hood, from an assess- 
ment made and docketed in the office of the clerk of the Superior Court 
of Buncombe County, on 16 February, 1931, by the Corporation C o n -  
mission of North Carolina, as authorized by statute, to enforce tlic 
statutory liability of the said Henry  B. Hood, as a sto-kholder of the 
Central Bank and Trust  Company, an  in so l~en t  banking corporation, 
organized under the laws of this State, and prior to 20 November, 1930. 
doing business a t  Asheville, N. C. 
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Since the docketing of said assessment, Gurney P. Hood, Commis- 
sioner of Banks, has succeeded to the rights of the Corporation Commis- 
sion, under and by virtue of said assessment, chapter 243, Public Laws 
of North Carolina, 1931. 

The appeal was tried a t  February Term, 1932, of the Superior Court 
of Buncombe County on the issues raised by the pleadings. 

From judgment affirming the assessment docketed in the office of the 
clerk of the Superior Court of Buncombe County, by the Corporation 
Commission on 16 February, 1931, against the defendant he appealed to 
the Supreme Court. 

Johnson, Smther s  & Rollins for plaintiff. 
Harkins, Van Winkle & Walton for defendant. 

CLARKSOPI', J. On the question of laches to bar a recovery in actions 
of this kind, the following observation is made, citing numerous author- 
ities, in Chamberlain v. Trogden, 148 N. C., a t  p. 141 : "All the author- 
ities, however, are to the effect that, i n  order to do so, the subscriber 
must act with promptness and due diligence, both in ascertaining the 
fraud and taking steps to  repudiate his obligation." 

The record discloses that  "the parties have consented to  waive a jury 
trial and that  his  Honor find the facts and his  conclusions of law, and 
after hearing the testimony for the plaintiff and the defendant, the 
court finds the following facts," (setting same for th) .  . . . LTpo1l 
the foregoing facts, the court found the following conclusions of law: 
That  the defendant, Henry  B. Hood, was guilty of laches in  not 
repudiating the stock purchase transactions between 2 May, 1928, and 
19 November, 1930," etc. 

I f  there is sufficient competent e~ridence to support this finding of 
fact by the court, i n  regard to laches, this Court is  bound by the findings 
as in a jury trial. There was competent evidence on the record for the 
court below to  have found the facts either way. The court below found 
the facts that  defendant was guilty of laches, and we are  bound by the 
finding. See Hood v.  Nartin, post, 620. The  judgment of the court 
below is 

Affirmed. 
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CORPORATION COMMISSION O F  K O R T H  CAROT,INA r. K I L L I A X  
S C H O E N H E I T .  

(Filed 30 Kovember, 1932.) 

(For digest see Hood, Comr., v. V a r t i n ,  post ,  620.) 

L l ~ ~ ~ . i ~  by defendant from X a c R a e ,  J . ,  at April Term, 1932. of 
BVNCOMBE. Re~er sed .  

This is an appeal by the defendant, Ril l iani  S c h o ~ ~ i ~ h c i t ,  fro111 all 
assessment made and docketed in tlie office of the clerk of tlic Suprrior 
Court of Buncombe County, on 16 February, 1931, by tlie Corporation 
Coninlissiou of S o r t h  Carolina as autliorized by statute, to enforce the 
statutory liability of tlie said William Schoeuheit as a stockholder of the 
Ccntral Bank and Trust Company, an in~olrel i t  banking corporatiol~ 
organized under the laws of this State, and prior to 20 Xoven~her, 1930, 
doing business at Ashed le ,  N. C. 

The appeal was tried at Llpri l  Term, 1932, of the Superior Court of 
Buncombe County, on the iqsues raised by the pleading. 

From judgment affirmi~ig the assessment docketed in tlie office of tlic 
clerk of the Superior Court of Buncombe County, on 16 February. 1931, 
against the defendant he apl~ealed to the Supreme Court. 

J o h n s o n ,  S m a f h e r s  LE. R o l l i n s  f o r  p l a i n f i f t .  
J l a r f i n  LE. Xa r t i n  fo7. d e f e n d a n t .  

C'I,.~RI<SON, J. The record discloses "It further appeariug to the court 
that all parties consented to waive a jury tr ial  and agreec that  liis Honor 
might find the facts and make liis conclusious of law thereon and after 
consideriug the e\idencc and the argument of counsel, the court finds 
the following facts (setting same forth).  . . . From the foregoing 
facts the court finds the following conclusions of law : 'That the deferid- 
ant was guilty of no laches or negligence in not repudiating tlie purchase 
of said stock between 2 May, 1928, and 19 Sovember, 1920. That  the 
defendant was not guilty of laches after  the failure of said Central Baiik 
a d  Trust  Company oil 19 Kovernber, 1930, and that lle took 1)ronlpt 
action to repudiate the stock assessmeut against h i n ~ ,  en ployed cou~lhel, 
filed an  answer denying liability for said stock assess~nent on the grounds 
set out in said answer and on the basis of testimony offered 011 the trial 
of this cause." 

The question presented by this appeal is identical with that this day 
decided in Hood l;. X a r t i n ,  post ,  620, and is governed in all respccts by 
the principles therein set forth. The  judgment of the court belon is 

Reversed. 

CONNOR, J., dissents. 
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STATE v. JOE STAFFORD. 

(Filed 30 Sovember, 1932.) 

1. Criminal Law B c-Burden of proring defense of insanity is  on  de- 
fendant. 

Where insanity is set up as  a defense in a criminal prosecution the 
burden of proving the defense to the satisfaction of the jury is upon the 
defendant, and where upon the evidence the jury has rejected this plea or 
found it unsatisfactory the verdict will not be disturbed on appeal. 

2. Criminal Law I c-Held: t r ia l  court satisfactorily deal t  with unusual 
circumstance during t r ia l  in  his  discretion. 

Where n \~ i tness  kneels in prayer while approaching the witness stand, 
iud  the court immediately upon obserring her orders her to arise and 
retire to her room if she so desired, whereupon the witness arises and 
takes the stand: Held ,  nil exception thereto by the defendant \\ill not be 
snstninecl, the defendant haring made no motion for a new trial and not 
liaring asked the c w r t  to do more, and the court having acted i11 his 
dircretion and having satisfactorily dealt with the circumstancc. 

3. Criminal Lam L d-Record mus t  show organization of t h e  court. 
Where the transcript fails to show the organization of the court or 

that the court was held by an authorized judge a t  a prescribed time and 
1)lnce the appeal will be dismissed, the matters being jurisdictional. 

4. Criminal Law L b-AfRdavit required by C. S., 4651, is jurisdictional 
and  may not  b e  waived by solicitor. 

In  order for a defendant to be entitled to appeal in  forma pauperis he 
niust file a n  affidavit that he is wholly unable to give security for costs, 
that he is advised by counsel that he has reasonable cause for the appeal, 
: ~ n d  that the application is made in good faith, and the affidavit is juris- 
dictional and may not be waived by the solicitor, and where the record 
does not contain the requjred affidavit, but contains only an order allowing 
the defendant to appeal in forme pauperis upon a finding from the 
tlefendant's petition that he is unable to pay the cost or to enter bond with 
sufficient sureties, i t  is insufficient to raise a presumption that the a% 
davit had been properly filed, and the appeal will be dismissed, in this 
cnse after an examination of the record, the defendant having been 
c( nricted of a capital offense. 

, ~ ~ E A L  by prisoner f rom A l l o o ~ ~ ,  Bpecinl Jtidgc, a t  ,Iugust Term,  

1933, of mat-XE. 
Cr imina l  prosecution tried upon a n  indictment charging the  prisoner 

with the murder  of his  wife, Dorothy S m i t h  Stafford.  

Verd ic t :  Guil ty  of murder  i n  the first degree. 

Judgment  : Death  by electrocution. 

Tlie prisoner appeals, a s s i g n i ~ ~ g  errors. 
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.4tforney-General B r u m m i t t  and Ass i s fan f  L1fto~ney-C:eneral ,Seawll  
for flle State .  

Tl'alfer G. Shepherd and J o h n  D. Langs fon  for de fe~ ldant .  

S T A C ~ ,  C. J. The evidence on behalf of the State tends to show that  
ill the early afternoon of 4 April, 1932, the prisoner shot and killed his 
wife under circunistances indicative of a mind fatally b:nt on mischief 
2tnd a heart del-oid of social duties. The  deceased left her sick bed, 
i11 licr mother's home, bare-footed, dressed only in her* night clothes, 
and fled for her life a distance of about 580 yards dovn the hill to a 
spring arid there hid herself in a ditch. The  prisoner in pursuit, dis- 
coveriiig her here i11 hiding, commanded her to come out of the ditch, 
which she did, falling a t  his feet and pleading that  her life be spared. 
While ill this position, the prisoner shot the deceased three times and 
killed her. H e  then turned the pistol upon liimself and fired the fourth 
a i d  last bullet into his own head, inflicting a wound which proved 
less thaii fatal. 

The homicide is not denied. T h e  defense interposed on behalf of the 
prisoner was that  of mental irresponsibility or insanity. The  evidence 
tending to support this plea was submitted to the jury and rejected or 
found to be unsatisfactory. S .  v. Jones, ante, 374; S. v. Campbell,  184 
N. C., 765, 114 S. E., 927; S. v. T e r r y ,  173 N. C., 761, 92 S. E., 154. 
In this jurisdiction, as well as i n  many others, when insanity is  inter- 
posed as a defense in a criminal prosecution, the burdell rests with the 
defendant, who sets i t  up, to prove such insanity, not bt,yond a reason- 
able doubt, but to the satisfaction of the jury. 8. v.  Wilson ,  197 N. C., 
547, 149 S .  E., 845; S. v. W a l k e r ,  193 R. C., 489, 137 S. E. ,  429; 
8. c. Jones, 191 N. C., 753, 133 S. E., 81. 

Thc  prisoner complains that  Mrs. Dora Smith, a witness for the 
Stat?, of her own volition arid without notice or wariii ig, knelt i n  an  
attitude of prayer as  she approached the witness stand. "As soon as tliis 
was observed, the court ordered the witness to arise and if she desired to 
retire to her room, opportunity was given her to do so. ' Immediately 
following tliis injunctioii, she arose and took the witnws stand. The 
prisoner noted a n  exception. 

The  conduct of the witness was unusual, to say the least, but the 
court seems to hare  dealt with it in a manner satisfactcry a t  the time. 
The prisoner did not move for a mistrial, nor did he request the court 
to do more. Indeed, the prisoner might have pleaded former jeopardy 
had a mistrial been ordered ex mero motu .  S. v. X c K e i t h a n ,  ante, 
494; P. v. Ellis,  200 N .  C., 77;  S. v. Beal, 199 N.  C., 278, 154 S. E., 
604. The situation was one calling for the exercise of the sound discre- 
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tion of the trial court. S. v. Lea,  ante ,  13. "The judge is not a mew 
moderator, and it would detract very llluch from the efficiency and 
economy of the administration of justice if he were hampered with 
arbitrary rules as to matters which h a r e  always been comniitted to his 
sound discretion." S. v. Sou ther land ,  178 N .  C., 676, 100 S .  E., 187. 
The case of S. v. W i l c o x ,  131 N .  C., 707, 42 S. E., 536, where a new 
tr ial  was ordered for improper demonstration, cited and relied upoil by 
the prisoner, is not in point. Furthermore, the testimony of this witness 
was inconseque~itial. She only identified the night gown nliich the de- 
ceased had on at the time of the shooting, and described the blood stains 
appearing thereon. The homicide had already been established by other 
witnesses. 

The record coiltailis a ~iulnber of exceptions, all of which have bee11 
examined, and none discovered of sufficient merit to warrant a new trial, 
but for jurisdictional reasons, the appeal must be dismissed. S. v. 
Golden,  ante ,  440. 

First, the tramcript  fails to show the organization of the court (8. v. 
J i a y ,  118 N .  C., 1204, 24 S. E., 118)) or that  the "court was held by 
judge authorized to hold it, and a t  the time and place prescribed by 
law." S.  v. B u t f s ,  91 N .  C., 524. 

I11 Spence  z>. l ' a p s c o f f ,  92 S. C., 576, it was held (as stated in first 
liead-note) : "111 order for the Supreme Court to acquire jurisdiction, 
it must appear in the transcript of the record that  an  action was insti- 
tuted, that  proceediiigs were had and a judgment rendered from which 
ail appeal could be taken, and that an  appeal was taken from such 
judgment." 

To like effect are the decisions in S. z'. Preston,  104 K. C., 733, 10 
S. E., 841, S. v. Farrar ,  103 N .  C., 411, 9 S. E. ,  449, S. v.  Johns ton ,  
93 N. C., 559, S. v. X c D o w e l l ,  93 N .  C., 541, Jones  v. Hoggard ,  107 
X. C., 349, 12 S. E., 286. See, also, Mralton v. h'cKesson, 101 N .  C., 
428, on the point that entry of appeal must appear on the record. 

Second, the attempted appeal is in forma pauperis,  and the order 
allowing the prisoner to appeal without giving security for costs, while 
"finding from the petition filed herein on behalf of' the defendant that 
lie is unable to pay the costs of appeal or to enter into a bond with 
sufficient sureties for the payment of such costs," was apparently made 
without supporting affidavit as required by C. S., 4651. I n  response 
to request for such record, the clerk of the Superior Court of Wayne 
County reports: "I do not find affidavit of the defendant or certificate of 
his counsel in the papers." I t  was said in S. v. Moore,  93 N .  C., 500, 
that the court has no authority to grant an appeal "without security for 
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cbosts" in the absence of the required affida~it ,  nor call the suficieucy 
of such affidavit be waired by the solicitor. 

I t  was suggested ill this same case, N. e. Xoore,  aupra, ,111tl repeated ill 
S. v .  Jackson, 112 N. C., 849, 16 S. E., 906, that if the lecital liad beell 
simply "the defelidal~t is permitted to appeal in forma p a u p e ~  1s upon 
affidavit filed," perhaps a presumption would arise as to tlie sufficiency 
of the affidayit on the pri~iciple of amnia r i f e  acta pi~a:sumuirlur, but 
where the insufficiency of the affidavit, or the lack of it, ~s here, is made 
to appear, no presurnptioii of regularity or sufficieiicy can arise (S .  v. 
Jones, 03 N .  C., 617), and the appeal will bc, dismissed, lot  as a matter 
of discretion, but because it was improridently granted. S .  c. Xarion ,  
200 hi-. C., 713, 158 S. E., 406; S. v. Urumfield, 193 X. C., 613, 1.52 
S. E., 926; 8. r. Smi th ,  152 N .  C., 842, 67 S. E., 965; S. c. Afk inson ,  
141 N. C., 734, 53 S. E., 228; 8. v. W y l d e .  110 11'. C., 500, 15  S. E., 
5 ;  S. v. Duncan, 107 N .  C., 518, 12 S .  E., 383; 8 .  7%. JIorga~l ,  77 S. C., 
510; S. c. Payne,  93 S. C., 612. 

Speakiiig to the subject in S. 1%. Divine, 69 N. C., 390, Settle, J., 
tlelirering tho opinion of the Court, said:  "The insolvency of the party 
is  not alone suficierit to entitle him to the k~encfits of this ac t ;  it  must 
also appear by the affidarit, which must be filed before the judge can 
grant the appeal, that  the defmdant is  advised by counsel that he has 
reasoliable cause for the appeal prayed for, arid that  the application is 
ill good fai th.  Both of these essential requisites are wmtirip in the 
record before us. We tliink that  the affidavit should set forth the name 
of the courisel who advises that  there is reasonable cause of the appeal. 
Othervise i t  would be ill the power of a defeildant to coinmit n fraud 
upon the court, for  it does not follow that the counsel upon wholii he 
relics is  ail attorney of the court or anyow learned in the law. This 
constructiou is reasonable arid can ivork no hardship upoil iusolvelit 
defendailts whose cases have merits." 

Again, ill S. c. Parish, 151 N .  C'., 659, ill a pel. culaiatn opillion, the 
Court said:  "Uilless the requirerllerits of tlie statute, both as to time and 
manner, are cornplied n i th ,  the appeal is not in this Court. The defect 
is jurisdictioiial, and we hare  no power to :illow anm~dments ,  ari(1 the 
appcllec has a right to have t l i ~  appeal dismissed, i'?. 7.. Branzble, 
121 S. C., 603; S. 2 % .  Gafcwood, 125 IT. C., 695, aild ~ ~ u i u e r o u s  
tlicrc cited." 

I t  is not the policy of our law to deny to  ally litigant his right of 
a p p ~ d ,  but inasniuch as he has rio llrTi7 trial in the Supr2me Court,  but 
only quostions of law are  to be determined, when a defendant in a 
criminal prosecution is unable to give security for costs, 1 e is reasonably 
required to make affidavit (1 )  that he is wholly unable to give security 
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for  the costs, ( 2 )  tha t  h e  is  advised by  counsel he  has  reasonable cause 
f o r  t h e  appeal  prayed, and  (3)  tha t  the  application i s  in good fa i th .  
S. c. Xarion,  supra; S.  v. Jloore, supra; S .  v. ,lfartin, 172 N .  C., 977, 
90 S. E., 502. T h e  requiremeuts of the  s tatute  a re  manda tory  and  not 
directory. Hanna 1;. Timberlake, ante, 557;  XcInt ire  v. Mclntire,  post, 
631. I f  t h e  General  Assembly h a d  contemplated a n  appeal  merely fo r  t h e  
purpose of delay, such trouble and  expense might  have been obviated 
simply by providing tha t  n o  person convicted i n  a cr iminal  prosecution 
should be punished un t i l  some fixed t ime a f te r  conviction, e. g., six 
months. S. 2'. Morgan, 77 I';. C., 510. 

T h e  seriousliess of the  offense ill tlie instant  case has  caused us to  
e s a m i ~ i e  the  record, upon n h i c h  v e  find no error .  Judgment  

-1ffirmed. Appea l  dismissed. 

A S S I E  G. GRIMES, ADMISISTRATORS OF W. T. 
GRIJIES. DECEASED, v. CAROLINA COACH COMPANY. 

(Filed 30 November, 1932.) 

1. Highways B a - Failure to drive on right side of highway must 
proximately cause injury to be actionable negligence. 

The violation of the statute requiring drivers of motor vehicles to drive 
on the right side of the highway is negligence per 8e, but is not actionable 
unless the prosimate cause of injury. C. S., 26321(51). 

2. Highways B n-Evidence held insufficient to be submitted to jury 
in action for damages from negligent driving on highway. 

The evidence tended to sho\v that the car driven by A. had pulled the 
car driven by G. out of a ditch a t  the side of a much t r a ~ e l e d  highway 
a t  an intersection of another road, that a bus was seen approaching and 
that A. drove his car i n t ~ ~  the intersecting road to let the bus pass, leaving 
G.'s car standing across the highway, facing toward the intersecting 
road and G. standing in the highway, that after a collision the bus was 
found with its right wheels in the ditch on the right of the highway facing 
the direction in which it  was traveling, and that G. was found, mortally 
wounded, on tlie hard wrface on the other side of the highway, and his 
car found on the same side with its rear wheels in the ditch, that  the 
highway was straight and unobstructed for a distance of nine hundred 
feet in the direction Prom which the bus approached, and that it was 
eighteen feet wide and that G.'s car was fourteen feet long, that large 
tire tracks similar to the ones made by the bus mere found several feet 
over the center of the highway and had swerved to the right a t  the point 
of the collision, but th:lt other vehicles making similar tracks constantly 
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wed the highway, and there was no evidence as to whether the lights on 
G.'s car were burniug or whether the bus hit him or hi!; car:  Held ,  in an 
action by G.'s administrator to recover damages for 11 s wrongful death 
the evideilce was insufficient to be submitted to the jury on the issue of 
tlle bus company's negligence in failing to keep to the right of the high- 
way and to keep a proper lookout. 

3. Negligence D &Burden is on plaintiff to establish that  defendant's 
negligence proximately caused injury in suit. 

In a negligent personal injury action the burden is on the plaintiff to 
show that the injury was prosimately caused by the defendant's negli- 
gence, and evidence rnisiug merely a conjecture as to negligence and 
l~rosimate cause is insufficient to be submitted to tlle jury. 

( ' 1 ~ 1 ~  ACTIOX, before l f t r r t l r n g ,  J., a t  September Civii Term, 1932, of 
I )  \vlnson.. 

This is all action for damages for the wroi~gful  11eath of W. T .  
Grinics due to the alleged r~egligence of the d e f c n d a ~ ~  . On the night 
of 4 July,  1931, between Salisbury and Lesington, at a point on Route 
S o .  10, known as the airport road, plaintiff's intestate as killed. High- 
way S o .  10, a t  the intersection of the airport road, rui s approximately 
north and south. The  parement on the main highway is eighteen feet 
 wid^, and on each side thereof are  dirt shoultlers, approsi~nately nine 
f e d  in width. Trench ditches border the shoulders 011 each side of thc 
h ighmy.  Rain  was falling and the pavcmmt was n e t  and slick. 
A1 trareler, ~larneci Neeks, was driving a Ford touring car from 

Salisbury to Lexington, that  is from nest to east along No. 10. I n  
the car with him as passengers were liis wife and three children, a rnau 
)lamed XcICinney, and a Mrs. Trant  and her baby. The narrative of the 
travcler is substa~itially as follows: "When I got around this curvc 
. . . I noticed head lights that  seemed to be from an automobile 
directed across the highway or a t  an  angle toward Charlotte, and at 
about the left front fender was a man wairing his arm, and I pulled 
up to where he mas and he asked me would I give him a lift and said 
he had slipped into the side ditch." The man referred o by Meeks was 
the plaintiff's intestate, arid a t  the time the rear whe1.1~ of his Buicli 
car were in the ditch, bordering the slioulder on the south side of High- 
way S o .  10 or on the right-hand side of the road as you face Lexington. 
The  car was approximately fourteen feet i n  length. Plai~itiff 's intestate 
had a towing chain in  his hand and Meeks consented to pull the car of 
plaintiff's intestate out of the ditch. Meelis thereupon headed his car 
to the north u p  the airport road or across the north side of Ko. 10, 
said north side being the right-hand side of the l~igliway as you face 
vc.;t toward Salisbury. Meeks then backed up tolr nrd the car of p la i~l -  
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tiff's intestate. Continuing his narrative, Meeks said:  "He T Y C I I ~  to 
hook the chain on our Ford and I asked him was he hooking it to the 
housing and he said 'No.' So after he hitched the chain he got i11 his  
car and started the motor and I went to pulling and I think my motor 
choked once. About the third time we pulled I felt the slack from his car 
and I realized he  was out of the ditch. H e  hollored and told me that  
mas all right, so I stopped and heard him unhitching the chain from 
our car. H e  then came u p  to where I could talk to him over illy left 
shoulder and asked me what he owed me. I told him not a cent in the 
world. H e  then thanked me and about this time McKinney says, 'look 
out, here comes a bus.' . . . I think he advised me the secoud time 
before I m o ~ e d  and then I pulled u p  in the airport road . . . out 
of the way of the bus, so the bus could pass, and while we were waiting, 
motor running and lights burning, I heard the crash, sounded like 
glass . . . and I looked around to my left and saw the bus going 
over there toward the side ditch where it stopped. I got out of the 
Ford and about that time I noticed some men getting out of the bus 
and we all went over there where this man was lying in a puddle of 
water along the edge of the highway. H e  was lying some feet from his 
car toward Salisbury . . . on the right-hand side of the highway 
going toward Lexington about two feet on the hard surface." Soon an 
ambulance, in response to call, came to the scene, picked u p  plaintiff's 
intestate, carried him to a hospital in Lexiiigton, where he died, about 
two minutes after reaching the  hospital. 

From the intersection of the airport road to a point 027 feet there- 
from toward Lexington the highway is straight and the view unob- 
structed. A bus, owned by the defendant, was proceeding westward froni 
Lexington toward Salisbury, and therefore traveling along the north 
side of Highway KO.  10, or the right-hand side as you face Salisbury. 
A witness for plaintiff passed the car of plaintiff's intestate while it was 
in the ditch. H e  said that  he "drorc to the other side of the road to 
my left on the road to get around the car and pass the car. . . . I 
met the bus, I would say, around four hundred pards toward Lexington 
from the intersection of the airport road . . . we were traveling 
in opposite directions, . . . and I pulled 08 the hard surface on 
to the shoulder of the road and the bus passed me while I vas  on the 
shoulder. . . . I n  my opinion the bus was traveling from thirty- 
five to forty miles an hour. . . . When I said I went off on the 
shoulder I meant my right wheel went off and my left wheel staged 
on. My wheel went only slightly off the hard surface. . . . I :un 
not positive I pulled off on the shoulder." 
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There was evidence tendi~lg to show tliat there were large nheel tracks 
npprowliing the scene of the :~ r r idmt ,  extending over the center of the 
line of tlie liigllway ahout tliree nut1 a half feet south of the center 
line as you face Salisbuq-, and that these tracks, near tile point of col- 
lision, turned abruptly to tlie right on the nortli sitle ,f the liigliway 
:rnd into tlic ditch oil said nortli sitle or right-liand sitle of the lliglinay 
faciilg Salisbury, and that after thc collision the bus r a s  fou~itl with 
tlic right wlieels in this ditch. Tliere n a s  oilier cvidencc -ending to slion- 
that trucks and autoniobiles, including an  ambulance, vere  prestwt at 
tlw scene shortly after tlie collision. 

Motiom of ~loiisuit nere  duly inadc a d  q~sta ined a t  the coilclusio~~ 
of the evi t lcm~,  from nliicli judgment plaintiff appea ld .  

I ~ R O O L ~ S ,  J. T l i ~  plaintiff bases tlii, riglit to rerover upon t n o  aspect.: 
of ~iegligence, to n i t  : 

( a )  Tliat tlie bus on~iecl and operated by the defclitlal t n as traveling 
westward near tlie center of tlie road with i t i  left nlierls o ~ i v  the center 
line of the highway about tliree and oiie half or four fwt ,  thus placing 
the bus partially on the wrong side of the road a i d  that such ~i~gl ige i i t  
opcr:itio~l w:is the proximate cause of the in,jury conipla lied of ;  

( b )  Tliat the drixer of the bus was i ~ o t  maintaiilirip a careful and 
proper looliout, for that the road was straight for a ,listanre of ap- 
proxin~ntely 000 feet. 

C. S., 2621(51)  provides that "upon all h i g l i ~ a y s  of sufficient n i d t l ~  
. . . tlic driver of a vehicle shall drive the sa~ile upoll the riglit half 
of the highway," etc. Undoubtedly a ~ io l a t ion  of the statute is negli- 
gence per se, but such nepligencc is not actio1i:rblc ui~lces there is  a 
causal relation bet~veen thc breach ancl tlic injury. J3rrrX.c 1 % .  Coach Co.. 
198 N. C., 8, 150 S. E., 636. 

Plaintiff offered eridencc to tlie effect tliat there \\ t w  large tire tracks 
at the scene of the killing, extcnding to the left of tlw center of the 
road and that  these tracks apparcwtly turned to the ri,;lit toward tlic 
ditch on the right side of the road as you face west~vard, and the riglit 
nliecls of the bus were in the ditch on its right after the collisio~i. He~icc,  
it is  inferred that  the bus was traveling on the wrong side of the road. 

The evidence discloses that  Higliway S ~ r n b e i ~  10 is one of the maill 
arteries of travel through the Statc, and that trucks of ~ a r i o u s  types 
and automobiles use this road at all liours of the day m ~ d  night. ,I 
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vitrless for plaintiff said:  '(It ( S o .  10)  is a heavily traveled highway. 
I t  is  heavily traveled by freight trucks a t  night. Freight trucks use 
substantially the same tires that buses use." Consequently the track 
evidence is vague and uncertain, and is susceptible of highly speculative 
interpretation. Wliere was the plaintiff's intestate when the fatal  blow 
m s  struck? What struck h im?  Did the bus strike him or did the bus 
strike his car, standing approximately across the road Z Meeks, a witness 
for plaiutiff, said:  "The direction I had pulled him from the position 
of my car, this car was crossways of the hard surface road and Yas 
leading in the airport road, and that  11-as the direction we were pulling." 

Were the lights burning on the car of plaintiff's intestate a t  the time 
of the impact? Neeks said that his attention was not directed to the 
lights before the crash, but "after the crash when I got out and came 
Lack to nhere  his car was standing there were no lights on it." Were 
the lights extinguished by the blow? Nobody knows or undertakes to 
tcstify with reference thereto. 

I11 the final analysis the cvidmce flashes upon the screen substantially 
the folloniug picture: -1 large passenger bus is traveling in  the night 
time from Lexington to Salisbury, that  is from east to west, along 
Sunlher 10. The  driver swings into a straight stretch of approximately 
900 feet. Ahead of him is a lighted Ford touring car across the road. 
R e  blows his horn and the Ford car pulls across the highway into all 
illtcrsectiiig road know11 as the airport road, on the bus driver's right. 
But the car of plaintiff's intestate is also "cross-ways" the highway, 
manifestly near the center. The evidence does not disclose whether or 
not t1ii.s car was lighted. The plaintiff's intestate is somewhere in the 
road near his car. There is a crash. After the crash the right wheels 
of the bus a x  in the ditch on the right side of the  road, facing nest, 
ant1 the rear wheels of the car of plaintiff's intestate are ill the ditcli 
oil the right side of the road facing east. The body of the fatally ill- 
jured inail is fo~ lnd  on the right side of the hard surface facing east. 

The law imposes upon the plaintiff the burden of offering evidence 
tending to shorn that the injury was proximately caused by the negligence 
of the defendant. 

I n  the present case, deductions, inferences, theories and hypotheses 
rise and run n i t h  the shifting turns of interpretation, but proof of 
~legligence must rest upon a more solid foundation than bare conjecture. 

Therefore, the court is of the opinion that the ruling of the trial judge 
was correct. 

-1ffirmed. 
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STATE v. MRS. M. M. EVERHARDT. 

(Filed 30 November, 1932.) 

1. Indictment B &Indictment is sumcient if it charges all elements 
of tho crime in a plain, explicit manner. 

An indictment is sufficient if i t  charges in appropriate terms all the 
necessary elements of the offei~se in a plain, intelligible and explicit 
manner. C. S., 4623. 

2. Nuisances B d-Indictment for public nuisance need not specifically 
sct out profane language alleged to have been used on premises. 

An indictment for the maintenance of a public nuisance charging that  
the defendant permitted a large number of people to assemble a t  a 
dwelling under her control and there to drink, holler, and use all kinds of 
vulgar, loud and profane language, etc., to such an extent as to be a 
common nuisance to the general community it  is not dfbmurrable on the 
ground that the objectionable language alleged to have been used by the 
occupants of the house was not specifically set out. 

3. Indictment D d-Bill of particulars may be requested where indict- 
ment charges elements of crime but more particula~ity is desired. 

Where the criminal indictment sufficiently charges all the elements of 
the offense but is not as definite as  the defendant may desire the defend- 
ant's remedy is by a motion for a bill of particulars, which is addressed 
to tlic sound disrretion of the trial court, C. S., 4613, and not by a motion 
to quash, but n bill of particulars cannot supply the failure of the bill of 
indictment to suficicntly chnrgc a necessary element of the offense. 

4. Conrts A a-Concurrent jurisdiction of Superior courts wit11 county 
courts was re-established by C. S., 1437. 

Esccption to the jurisdiction of the Superior Court o try ail indict- 
ment c.ll:lrginq the maintenance of a public nuisance on the ground that 
the county court had exclusive original jurisdiction of the offense is not 
tenable, since the provisions of C.  S., 1437, takes from tl e inferior courts 
the exclusive jurisdiction and provides that the jurisdiction shall he 
concurrent and exerciscd by the court first taking co::nizance thereof, 
escept for certain enumerated counties exempt from its provisions. 

3. niminal L?w I &Only evidence favorable to State is considered on 
motion of nonsuit. 

Upon a motion as  of nonsuit in a criminal action oqly the evidence 
f a ~ o r a b l e  to the State will be considered. 

6. Suisances R a-lnstruction as to distinction hetween public and private 
nuisance held correct. 

A public nuisance is one which affects the local community generally 
and a private nuisance is one which affects the separate rights of indi- 
viduals, and in this prosecution for the maintenance of a public nuisance 
upon eritleiice that the defendant kept a public place where a large 
number of people were allowed to congregate a t  niqht and to drink, fight 
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and use loud and profane language to the great annoyance of those 
living in the neighborhood and those passing upon a nearby public high- 
way, the instruction of the court defining the difference between a public 
and private nuisance is held correct. 

7. Criminal Law U -Person aiding and abetting in maintenance of 
nuisance is guilty rts principal. 

One who aids and abets in the maintenance of a public nuisance is 
guilty of' the obense, and where the lessee of a dwelling maintains and 
runs it in such a way as to make it a public nuisance the lessor is also 
liable to the charge if she aids and abets therein, the burden of proving 
the necesqnry elements beyond a reasonable doubt being upon the State. 

APPEAL by defendant from Schenck, J. ,  and a jury, a t  May Term, 
1932, of ROWAS. No error. 

The defendant was indicted and convicted under the following bill 
of indictment : 

"The jurors for the State upon their oath present, that  Mrs. M. M. 
Everhardt, late of the county of Rowan, on 1 December, i n  the year 
of our Lord one thousand nine hundred and thirty-one, with force and 
itrnls, at and on various other times, both before and since the taking 
of this inquisition, and in the county aforesaid, unlawfully, wilfully 
did create, maintain, permit and allow a common nuisance a t  and in 
a certain building then and there owned and controlled by her, said 
building being situate on State Highway No. 15, in North Carolina and 
in Rowan County, and near the town of Landis, i n  State and county 
aforesaid, by causing, allowing and permitting great concourse and 
pronmiscuous crowds of people, men and women, to congregate and as- 
scnlble ill said building, and then and there, in the presence, and in the 
11c:lring of divers other good citizens there living and assembled, and 
i l l  tlie prcwnce and in the hearing of divers other good citizens then 
:111rl them pasqing and repassing, in the night-time, and into the late and 
unreasonable hours of the night-time, the said crowd of promiscuous 
proplc woulcl assemble and congregate, and there riotously and bois- 
terously dance, sing, holler, and use all kinds of vulgar, loud and pro- 
fane language when and while many of the said crowd so congregated 
and assembled in the aforesaid building then and there belonging to 
and controlled by the said Mrs. M. 31. Everhardt, would be highly 
intoxicated, hilarious, rowdy and drunk, and the said unlawful conduct 
then and there continued for 15 minutes and more a t  the time and 
for mauy hours at the time and all such conduct would continue for 
hours a t  the time in the presence of and in the hearing of divers good 
citizens living near to the said building and in the hearing of good 
cxitierns then and there passing and repassing, all to the great disturb- 
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ance and annoyarlces and to the common nuisance of the m i d  good 
citizens then and there being and passing and repassing, against the 
form of the statute in  such case made and provided, and against the  
peace and dignity of the State. ZEB. V. Lon..;, Solicitor." 

The evidence on the par t  of the State was to the ef'ect that  about 
13 or 20 yards from State Highway No. 15, between the towns of China 
Groro and Landis, defendant operated a "Dance Hall" most every night. 
On s e ~ c r a l  occasions Mrs. Everllardt "had charge of the dances; she 
c*ollccted the f e e  a t  the door." On another occasiori "there was a young 
mail selling tlie tickets, but Mrs. Everliardt xias taking the money over." 
F i w  or six fniriilies live in the inlnlediate neighborh3od. At times 
tlicre x a s  noisy alicl boisterous coliduct of those preseut ill regard to 
tlriliking, iinniorality, cursing, scrapping, etc3. Tlie cursing mas so loud 
21s to be heard oil the highway. On several occasionj women were 
>cell to "go on tlie outside just outside and just back of the dance hall 
and cxpose themselves in the presence of men"; also as to cursing "thii 
\I as loud enough to be heard by those pussing upon tlie highway, there 
l ia l r  been times it could be heard probably a quarter of a mile. Pr ior  
to 1 December tlie clariccs were held twice a week, in 'he night-time, 
41ice that  time they ha re  been once a week-Saturday nights." 

Tlie testimony of one of the nitnesses as to the coiiduc t of the "oler- 
flon" on his prcn~ises is unmeiitionable. I I e  also said, in oart : "Yes, sir, 
thc noises I heard were very loud; t1ic.y could be easily understood in 
my study, two or three blocks off, if i t  was bloclred off. I t  \\as more 
the nature of cursing, swearing, loud, boisterous noise 111 general that 
disturbed me. . . . yes, sir. The  general reputatioi! of this  house 
ill tlie cominuiiity is bad." 

D. C. Petliel, testified, ill p a r t :  "I lla\e observetl tho contluct nt the 
place. I l i a ~  e been do\vn tliere oil a fcw occasions and I mould see parties 
coome out of the dance hall ;  they noulcl hardly get out of the light until 
tliey noulcl begin to tlriiik, get out their bottles. I t  n a s  a few feet off 
the liigll\\ng when I sav that. Pcople on the h ighnag could observe 
tl~cso tlliilgs if they llntl beeii nalking or goillg real slow, if looliiiig 
oxer tlint n a y .  Jus t  to tlie rear of the dance hall, I noulcl m y  not OT-er 
10 or I d  feet froin the hack end of the dance hall, 1 1ia~-(1 seen immoral 
c~onclutt. *\lso, I have heard profanc language used ill front of the 
(1anc.e hall. I t  was loud eiiough to he heard by persons upon the high- 
waj .  I h a l e  scen inimoral collduct by the side of the  liiglinay, just 
this side of it, 10  or 1 2  feet from the hard surface." 

J .  P .  Linii testified, in pa r t :  ('That he l i ~ e s  a t  Landi~:, is a business 
Inan. I stopped at thc tlnnce hall one night. Tlic dance was going on. 
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I t  was possibly 11 o'clock. We parked ill about 20 steps of the door, 
off the highway. 1 didn't see any n~isconduct while I was there, but 
just betlieen dances quite a crowd came out of the door and they called 
on a fellow by tlie name of Buffalo. One fellow said 'Buffalo, bring 11ic 
:I pint'; another fellow said 'Buffalo, bring me one.' Tlie otlier fcllo\r 
took the order for f iw pints. H e  ven t  off in hib car aiid came back in 
three to five mii~utes ant1  rent around the building and the crond 
ruslietl around. I kilo\\ the general reputation of this place in the 
cwmmunity of Lalidis; it  is bad. The place is about two blocks from 
the outside of the corporate limits of I , a ~ d i s .  The populatioil of 1,aiidis 
is 1,500; 600 scliool children.'' 

J .  R. Beaver, police officer at Landis, testified, ill pa r t :  "I have see11 
drunks on the outside there about e~ -e ry  iiight they have had a dance. 
I h a r e  seen girls expose th~mselves before men back of the dance liall. 
I have seen drunks on the highway and outside of the dance 11~11; illell 
drunk, and I hare  seen girls drunk. I have seen fights. I have heard 
cu-sing. The majority of the cursing and drinking and drunks ha9 
heel1 from on the highway to 10 or 15  feet back. The crowd stays ill 
frolit of the dance hall. It aint eyer thir ty feet from the hard surface 
to the dance hall 

I t  was in eritlelice tliat one Brow11 was shot by oue Wyche thrrc. 
People came to the dances from Albemarle, Taylorsrille, Kn~mapolis ,  
High Point, Salisbury and other places. 

There was otlier e~ idence  of like tenor. The  sheriff of Ro\ran t e ~ t i -  
fietl : "I know the general reputation ill the community of this dance 
liall; i t  is bad." The  police officer of China Grove testified, in part : "I 
a m  familiar wit11 the gciieral reputation of this house in the conlniullit!-, 
The general rc~putation, the people I hear talk about i t ,  claim it is n 
?ni,ql~f!j bad plac~."  There was other evidence as to tlie general ~ q ) u t a -  
tion of the place being bad. 

Defendant, on the other hand, denied her guilt ant1 pro~-ed by scrcrnl 
wit~iesses her good character. I t  was in eridence tliat tlie premiscs Tre1.e 
lighted up, 25 or 30 lights in the grove, about 30 lights in tlic filli~lg 
ctntion. Al part  of the time complaiued of the "Dance Hall7' TT.:~S reutecl 
to ant1 run by one Murphy, Z. 5.  Carson, Bud Goodman, C. E .  <Jordan 
a11t1 Z. V. Widenliousc. There  as eridellce in denial of tlic State's mi- 
tlence. There was c~ idence  on the part of t le fenda~~t  that ".Tortlan. 
JTidcl~liouse and Nrs .  Evcrhardt had charge." 

The  jury brought in a verdict of "guiltg." with recommendation for 
iiiercy. Judgment : "The judgincnt of the court is that tlie defendant 
pay a fins of $50.00 n ~ i d  the costs of this action." Tlie defendant niacle 
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Ilunicrous exccpt iol~s and assignments of crror  and  appealed to thc. 
Supreme Court .  T h e  mater ial  clscr,ptio~~s and a s s i g u r n r ~ ~  s of crror  will 
be c o n ~ i d c r c d  in the  opiniol~.  

C'I.~RKSOS, 1. 111 a p t  t i n ~ e  and  before p k a t l i ~ ~ g  to the bill of i l l d i c ~ t l ~ i v ~ ~ t  
and  before tlic ju ry  was empa~leletl ,  t h e  deft~ndaiit  made a n i o t i o ~ ~  (1) 
to  qnnsli the bill of i l i~l ic t~i icnt  ; ( 2 )  plra  i n  abatement nut1 to jnrisdir- 
tion. S. r .  Olirc'r, 186 S. C., 329;  S. r .  X i t che t t l ,  188 S. C., 608: $. 1..  

Riffcr,  1 0 9 N .  C'., 1 1 6 ;  S. ??.Ellis,  2 0 0 N .  P., 77. 
One of the  r i i a t ~ r i a l  c o ~ ~ t e n t i o n s  of the dcfe~i t l a l~ t  i h  t w t  thc bill of 

i~~dicatrnellt is defective "for the reason t h a t  the  law requirtls thc. hill of 
i n t l i r t m r ~ ~ t  to set out i n  dctail  the profani ty cliargcd to har c been usc 1, 
the nortls,  tlic acts, the  contlnct and thc ~ r l a i t r w  ant1 t l ~ i ~ i g s  w11ivl1 tilt' 
S t a t e  r o ~ ~ t e ~ i d s  comtitutecl a ~~uisa l icc . "  

C. S., 4613, is as  follows : " In  all  i ~ ~ t l i c t ~ i i c ~ n t s  I\ hell fi1rt11r.r i ~ r f o r n ~ a -  
ti011 not required to htl sct out thewill i.3 tieqirablc fo r  the bcttt,r defcl~bc, 
of thc accused, t l ~ c  rourt ,  u p o ~  n lc~ t io l~ ,  niay, in its ( i i w r ~ t i o l ~ ,  r t q u i ~ ~  
the  s o l i ~ i t o r  to furl1is11 a bill of p i ~ r t i c d a r s  of sue11 I I I : I ~ ~ C Y S . ' '  

C'. S., 4623:  ' ( E ~ e r y  cr iminal  hy u a r r a ~ l t ,  i~iclictrnclit, ill- 
forniation, or i n ~ p c a c l l n ~ r n t  is  sufficient in  for111 f o r  a11 i ~ ~ t c j l ~ t s  i111tl p111.- 
~ I O S P C "  if i t  rXxprc~s  t l ~ e  v l ~ a r g c  aq;r i~~. ; t  the d c f c ~ ~ t l a ~ ~ t  111 :I l ) laiu, ill- 
tr~lligihlc, alrd csplicit  nianncJr; and  the salnc sliall  rot 1 ~ 3  qll : rd~c~l ,  1101 

the judpntwt  tl1rwo11 s t a y l ,  hy rcaiou of ally i ~ ~ f o r l i ~ a l i t v  o r  refill?- 
~ ~ i c l i t ,  if i l l  the bill or p r o ~ w d i n g ,  sllffirirl~t mat te r  i ~ l ) p ( ' i ~ ~ ' ~ t ~  r n a l ~ l t ~  t l ~ z  
c+ourt to 1)roc~cctl to jutlgnlcllt." 

1 1 1  S. 1 , .  Rt t r l ,  199 S. ('., a t  p. 294, is the f o l l o n i ~ ~ g  : ' ( T h  offic~, of :I 

hill of par t iculars  is  to advise the  court,  nntl r11or1, l ) : r t icular lg ill(, 
: r c c ~ ~ i c d ,  of tliv spccific occurrcncc.5 i ~ l t c n d ~ d  to I)(. 1111 v q  ig:ltc. 1 011 tl~ca 
trial,  n ~ i d  to  regulate the course of the critlericc~ by Ilrn till% it t o  t11 
mattcrs  and t l i i ~ g s  stntctl t l~crc in .  C. S., 4613; X r D o ~ z  rltl 1 .  l ' r ~ o l j l ,  
126 111.. 150, 31 C'. J., 752. T h e  tlcniurrc>r to tlic hill ~ I I  tlic, gro1111t1. 
of tluplirity :rnd intirfiliite~lcss, xvas like\\ is? 1)roprrly o\ rwult~t l .  h". / . 
Iirloff\. 168 S. C., 178, S;3 S. E., 972. C. S., 4623, p r x  itles agai11.t 
q u a d ~ a l  f o r  i ~ ~ f o r n i a l i t y  if the charge hc plain, in tc l l ig ib l~~  ant1 e s p l i c ~ t .  
and sufficicl~t mat te r  appear  in  t h r  bill to c.uablc tho m i r t  to procec,ci 
to judgment. 9. I . .  I l u ~ c y ,  19 S. C., 390." S. 1 , .  IT'atlfi~~d. 194 
S. C.. 836. 
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A bill of particulars will iiot supply any matter required to be charged 
ill the indictme~lt. as a n  ingredient o f  t h c  o f r n s e ,  S. v. L o ~ y ,  143 
S. C., 670. 

The whole object of a bill of particulars is to enable the dcfendaiit to 
properly prepare his defense in cases where the bill of indictrncllt, 
though correct in form aiid sufficient to apprise the tlefeildalit, i11 generill 
terms, of the '(accusation" against him, is yet so indefinite in its state- 
ments, as to the particular charge or occurrelice referred to, that it  docs 
ilot afford defendant a fa i r  opportunity to procure his witnesses or 
])repare his defense. S .  2'. R. R., 149 5. C., 508. 

,ls f a r  back as S.  v .  Moses, 13 X. C., at p. 464, Rufin, C. J., speakiilg 
to this subject says: "This law was certainly designed to uphold tlie 
txecution of public justice by freeing the courts from those fetters of 
forms, technicality and refinement which do not concerii the substance 
of the charge and the proof to support it. X a n y  of the sages of the law 
1i:ttl before called nice objections, of this sort, a disease of the law antl a 
reproach to the Reiich, and lamented that they were bound down to 
strict and precise precedents," etc. S.  v .  C'aylor, 178 N. C., a t  p. 809. 

The current is all one way, sweeping away by degrees "informalities 
;rnd refinements:" until a plain, intelligible antl explicit charge is all 
that is now required to any criminal proceeding. Tlic iudictiilcrit ir 
sufficient if it iirludcs, in appropriate charging terms, the essential 
c~lenieilts of tlic. offeilse. ''Al disorderly house is a house kept in such 
it n a y  as to disturb, ailnoy, or scandalize the public gei~erallg, or the 
illhabitants of a particular ~ i c i n i t y ,  or the passers in a particular 
liighway, aiid is i~ldictable a t  common law. . . . housc kept for 
l)roniiscuous a i d  noisy tippling, promoting drunken~iess in a coinniuility ; 
or when unlawful sales are made to all parties applying" is a disorderly 
house antl a public nuisance, even though the riots and disorder is 11ot 
lienrd beyond the \ d l s  of the building. TVliarton Crim. Law (11th ed.), 
see. 1720. 8. v. Black,  94 N .  C., 810. 

111 the Black case, supra, a kindred common law offense of 11~ i~ i t l1~(> .  
hut a gaining house where poker was played for moliey, and I3lack acted 
iis banker, selling chips, etc. It v-as said in that case, a t  p p  812-13: 
"One might turn his dwelling-house his sleeping chamber, his office. 
l~uilding, or husiness house, into a gambling house, by inducii~g or allow- 
11ig persoiis to rmort thither, from time to time, for gaming purposes." 

,<. I ! .  L'ainan, 94 S. C., 880, is a warrant  under a city ordinance, 
it is there said ( a t  p. 882) : "Nor was it necessary to set forth in tlie 
warrant, the exact ~vords used by tlie defendant. I f  he boisterously 
c*ursed and snore, no matter what were the precise words used, he was 
guilty. The words 'boisterous cursing and swearing' haye such distinc- 
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t ivc s ig~l if icat io~l ,  as  iiccessarily irriplietl a r iolat ion of thc orcliiiance, a i d  
gar-c tlic t l e f c ~ i t l n ~ ~ t  to uiiderstaild with sufficient ccrtniiit,y, how lie liatl 
I iolatctl it. T h e  charge was simple alld easily ulitlerstooc., without ilicc 
pre(3isioli ill i i iaki i~g it. T h e  court  coultl sce tlint mi offense was  chargctl. 
:!ii(l the tldciid:rl~t hat1 sufficieiit ~ io t icc  ant1 in formnt io~i  to eilnblc llirl~ 
to iilakc his  dcfciise." 

111 A'. 1,. l!ar.liun~, 79 S. C., a t  11. 647, whcrc a c o ~ i i ~ i i o ~ ~  law ~iuisai lcc 
is cliargctl against the  iiidiridu:ll: " l t  is necessary to set out the p r o f a ~ ~ e  
\\.ortls ill order  tha t  tlic court ]ling decide as  to  thcir  quality." 

1 1 1  14'. 1.. I'oolc, 106 K. C1., a t  11. 7 3 s :  "The usc of t h e  ru lgur  stailza 
sct out, if uttcrcd >rs par t  of a lougcr soiig of s imilar  tc lor, cste~itlil lg 
over n pcriotl of tell niiiiutcs along n public strcet, would be a i~uisar l t~c~.  
c v w  tliougli t l ~ e  itle~itical vort ls  sclt out may 11ot have, 11ce11 repeated. 
If tllis n.crcx ]lot so, the  pcrpetr :~tors  of sue11 C O I I ~ U C ~  could iiot bt' 
l'nnislicd, ulilcss the  llcarcrs a r e  qu i rk  ellough of car  to  catch, all11 
rcwwious of meiiiorg to  re,taiii, the  whole of a vile s o ~ g  vliicli disgusts 
rlicm, niid not cveu then, ui l l (w tlicre was reltrtit ion. Tlie i iuis :~~ice 
cwiiipl:~il~tvl of, ill cffect, is t1i1. loud n ~ i d  1)oistc~rous s i , lg i i~g  for  tell 
~ i i i ~ l u t w  of ail obsc~wc soiig, coiitainiiig the stanza cllargwl, oil a public. 
strcet, ill thc~  licariilg of tlircrs persons the11 aild tllorc~ l )rese~l t .  This ,  
tliougll dolle o111- oil :I siil!/le occ.asion, m a y  lw a ~ lu i sa~~cae .  G. 1:. C'hrisp. 
53 S. C., .iLS." 1 1 1  tlirl ('lit,isp c~asr, s u p r a ,  t l i ~  1:11lgnagc. \ \ a s  I)rofaile 011 

:I .q i~~glo o c v a s i o ~ ~ ,  hut fo r  a lwriod of fiv(3 i i i i i~u t (~s .  a11(1 i l l  r 1 1 ~  TOIJIP rustJ. 
,s1//i1*(2, it was r u l g a r  n11t1 o h s c ~ ~ i r ~ .  

I t  \\-ill I)c ~lotct l  t l i :~t \-ulgar mid O ~ S ( ' C I I C ~  I ; ~ I I ~ I I ~ ~ ~ c  \\.:I< S C ~  fo r th  ill 
tlw i i~d ic tn in i t  ill t h e  l~c i rhar~z  a11d Il'oulc cast's, supru.  7'he::c 1c'ei.e i~rrlicf- 
ii1ct11s tryluitisf fkc itztliritluu1,c f o r  fheir. usc of prcifairo. i:n/pzv all(/ 
l i [ l J~( ' ( ' / l (~  I(r,/glccl!gc f o r  tr c.c~rla i n  period of f i~rlr.. Tl ic  l ~ r c s t ~ ~ r t  iiltlictnicllt 
is :I c20nillio~l-l:i\r offciisc, where dr fc l~ t lan t  is rharged with  a ~luisancc,  
litlt,l)iug ;I disortlcrly house like ill HlacX.',~ cclcc. . \~ i i i i , t r ,  kt c1)ing':t grin- 

b l i~ ig  liousc'. See, S. 1 . .  N ~ i i . l , ~ ,  ID!) S. C., 458; A'. 1 . .  I'olc,.  102 ?('. ('., 592. 
TVc t h i ~ l l i  the niotioii to qunsli and  plea ill a b i i t e n ~ e ~ ~ t  to the  bill of 

i~rtlicinicilt cannot he sust:ri~ietl, fo r  tlic reasons almrc sct f o r t l ~ .  Al bill 
of par t iculars  n-as l)criniusible i n  t h e  discretion of the court 1)c~lon.. 
I 'o~ocr C'o. 1%.  I3/izul)c~l11 Ci fy ,  18s S. C., a t  1). 285-6. T l  e l t l t ~ ~  to tllc, 
ju r id ic t io l i  cnllilot be snstniiletl. I f  it he atllnittctl that  the juristlictio~i 
of tlie rwortlcr's o r  c.ol111ty co11rr of R o ~ v a ~ i  ( 'ou~ity is cwlusirc. Gy 
operation of cliaptcr 386, I'ublic Laws, 1909 (n-liicli, howe.;c,r, is not tli(1 
case), the cridellce is qui te  suffic.ielit to c o w r  a pcriotl of tinip pr ior  to 
the  fiiidiilg of tlie iiidictiiiel~t, and outsidc of the one year  pcriotl prc- 
scribed by the s tatute  during n-l~icli thc jurisdictioii of t h e  county court 
is  made exclusive. 
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Subsection 3, chapter 386, of the above act, provides: "Kothing in this 
act shall prevent the  Superior Court of Rowan County from assuming 
jurisdiction of all offenses whereof exclusive original jurisdiction is 
given the said Rowan County Court, if within twelve nloliths after the 
commission of the offense said Rowan County Court shall not h a w  
proceeded to take official cognizance of the same." However, the Public- 
Local Law, under which the county court of Rowan has jurisdiction, 
is repealed, so f a r  as the exclusiveness of its jurisdiction is concerned in 
cases of this sort, by the 1923 act, ~ ~ h i c h  is found in C. S., 1437, as 
follows: "In all cases in which by any statute original jurisdictioli of 
criminal actions has been taken from the Superior Court and vested 
(wdusively in courts of inferior jurisdiction, such exclusive jurisdictioil 
is hereby divested, and jurisdiction of such actions shall be concurrent 
alid exercised by the court first taking cognizance thereof. Appeals shall 
be, as heretofore, to the Superior Court from all judgments of such in- 
ferior courts: Provided that this section shall not apply to the coulities 
of Cabarrus, Forsyth, Gaston, Mecklenburg, Surry  and rllion." See 
.Jones v. Oil C'o., 203 X. C., 328; I lendrix c. R. R., 202 S. ('., 570; 
L ~ w e l l y n  u. Lezi5ellyn,  an t e ,  575. 

- i t  the close of tlie State's evidence and a t  the close of all the evidence, 
the defendant made motions to dismiss tlie actions or for judg~nent of 
 o oil suit. C. S., 4643. The evidence favorable to the Sta te  alonc is  cow 
aidcred, defendant's evidence is discarded. S.  v. L a w e n c ~ ,  196 S. C., 
~ t t  11. 664. The court below overruled the motions and ill this we can 
see 110 error. 

111 20 R. C. L. (xuisances),  part  see. 7 ,  p. 381, we find: "-1 public 
uuisance exists nherever acts or conditions are subversive of public 
order, decency, or n~orals, or constitute an obstruction of public rights. 
Such nuisances always arise out of unlawful acts. According to Blacli- 
stone ( 4  Com., 166) 'common or public nuisances are offenses against 
the public ordw or economical regimen of the State, being either the 
tloi~lg of a thing to the annoyance of thc king's subjects or the ncglectil~g 
to do a thing whirh the common good requires! . . . The difference 
between a public lluisn~lce a d  n private nuisance does not consist in ally 
t l i f f e~mce  in the nature or character of the thing itself. I t  is public 
becausc of the dailger to the public. I t  is private only because the 
illdividual as distinguished from the public has been or may bc injureJ. 
Public nuisances are indictable. Private nuisances are actiollable, either 
for their abatement or for damages, or both. . . . (11. 385, see. 
8) .  I n  a general vay ,  the courts frequently say that the injury from a 
iluisance, in order to constitute the nuisance a public one, must affect 
'the public.' But  it is admittedly a difficult question to tell ~rliether a 
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iiuisalice is  so general in its character-that is, affects a sufficient num- 
ber of persons-to justify its characterization as a 'public nuisaucc.' 
Of course in one sense, the public is everybody; but mai~ifestly that is  
not the sense in which the word is used in the law relating to nuisances. 
K O  doubt a nuisance is public if it  affects the entire community or 
~ieighborhood, or any coilsiderable number of persons. Furthermore, it  
undoubtedly is truc that a nuisarlec is a public one if it  occurs in :I 

public place, or where the public frequently congregate, or where num- 
bers of the public are likely to come within the range of its influence; 
and it seems to be sufficient to  constitute acts or conditions a public 
nuisance, if in jury  and aliiioyance are occasioned to slwh part  of tllc 
public as come ill contact therewith." 

I n  Clark's Crinlinal Law (ad ed.), Horlibook Series, part  sec. 113, 
a t  p. 345, we find: "To colistitute a public nuisance, the condition of 
th i i~gs  must be such as injuriously affects the comn~unii y a t  large, and 
not merely oue or even a very few individuals. . . . (p.  346.) 
Whatever tends to endanger life, or gcnerate disease, and affect tlie 
health of the commuiiity; whatever shocks the public rr orals and senw 
of d:cvency; whatever shocks the religious feelings of he community, 
or teuds to its discomfort-is generally, a t  common la~r-, a public nuis- 
ance, ant1 a crime. . . . (p .  348.) Disorderly hcuses, inclutlilrg 
houses of ill famc and ciri~iking or tippling houses, kept in such a way 
as to annoy and scaiidalize the public, are nuisances a t  common law." 

1-11 8. 1.. Wilson, 93 5. C., a t  p. 609, speaking to the subject: ",I dis- 
ordwly house is defined by Mr.  Whartoli, as oue (kept i l ~  such a may 21. 

to disturb, anlloy or scai~dalize the public generally, or tlic inhabitaiita 
of a particular %icinity, or tlie passers by in the p a r t i ~ u l a r  highway.' 
2 Whar.  Cr. Law, see. 2392. . . . The instruction a ~ k e d  for defentl- 
ant, that  all the cxidcnce adduced did not establish tlie c'liaractm of thc~ 
house as disorderly within the nlcaning of the law, nor prove the offensc* 
~mputed  to the accused, was properly refused, and the substituted ill- 
struetion 'that if the defendant permitted disorderly conduct, lewd be- 
Iiarior, shooting ant1 other loud noises to be carried on a1 his house, and 
these acts disturbed the neighborhood and the passers b j ,  tlic defendaur 
would be guilty,' n as uriexceptioi~ablc and :~ppropriatc." 

I n  S. c. Roberfson,  86 S. C., at 1). 631 : "For \rhc11 the illegal charactel 
of the house is established by sufficient proof it become; indictable for 
the reason that  no one has a right to keep a disorderly house ~ i h e n  
people passing may be disturbed and some :ire disturbed." Thesc cases 
are distinguishable from 8. v. Culle!~, 104 N. C., 838. 

The defendant requested maily special prayers for in3tructions. ,ip- 
plying the law, a s  abow set forth, applicable to the fa-.ts of this case 
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we think the special prayers that were correct yere substantially given 
ill the charge of the court below. 

The defendant excepted and assigned errors to the following portioi~s 
of the charge below: "The court charges you that a conmion iiuisance 
is an  offense against the public order and ecoliomy of the State, by 
ulllawfully doing any act or  by omitting to perform any duty, which 
the conimon good, public decency or morals, or the public right to life, 
health and the use of property requires, and which at the same time 
annoys, injures, endangers, renders insecure, interferes with or distracts 
the rights or property of the whole community or neighborhood, or any 
considerable number of persons. . . . A nuisance is not a public 
iluisance though it may iiijure a great many persons, if the injury is 
oiily to the individual property of each. Common nuisances are such 
iilconvenieiices or troublesome offenses as annoy the whole comr~iuuity 
ill general and i ~ o t  nierely some particular person. So, gentlemen. you 
\ \ i l l  immediately see that your inquiry is whether this defendant com- 
mitted offenses or rnaiiitained such a place as ~voulcl annoy the com- 
niuiiity in which the place was nlaintained or the neigliborliood in 
which it was maintained; that is, annoyed sue11 community or neigli- 
borhood in general and not annoyed some particular person here and 
there. I f  it  only annoyed one person or two persons or in any way 
iilterfcred with their liappiness or destroyed the value of their prop- 
erty, that nrould be a private nuisance and they would have a re- 
dress by may of a civil action against the party, possibly by way of a 
restraining order; but we are trying this defendant in a criminal court, 
wherein she is charged with criminal offense of maintaining a nuisance 
and in order to constitute the criminal offense or common law iiuisance 
there must be a disturbance to the whole coiiln~unity in  general or the 
neighborhood in general and not disturbance to a persoii in his indi- 
vidual rights liere and there." This exception and assignment of error 
cannot be sustained from the law before quoted bearing on the subject. 

The defendant also excepted and assigned errors to the following 
portion of the charge below, nhich  we cannot sustain: "If you filicl, 
a i d  find beyond a reasonable doubt, that any time within two years 
prior to the finding of the bill of indictment she aided and abetted, 
that is, assisted and encouraged some one else in maintaining a common 
law nuisance, as that term has been dcfined to you, you woultl likewise 
return a verdict of guilty. . . . Now there is further evidence tend- 
ing to show, gentlemen, that  this defendant a t  that time had 110 control 
over the property a t  all, that she was simply the lessor, the onner of the 
property, and that these other persons were the lessees and the operators 
of the dance hall. lTow, gelitlemen of the jury, if she Iiad no control 
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\illatsoever over the operation of the dance hall, nothing else appearing, 
and even if the dance hall was operated in such a way 1s to constitute 
a nuisance, you could not return a rerdict of guilty against her. H o w  
ever, if you find, and find beyond a reasonable doubt, that the hall : ~ t  
those times when rented by some one else wa5 operated ii such a way a <  
to constitute a common nuisance, and furthcr find b e y o ~ ~ d  a reasonable 
douht that  during these times she aided and abetted, that is, assisted ant1 
encouraged her lessee, the person in charge, in operati~ig it in a way 
as to constitute a nuisance, then, gentlemen of the jury, it would be your 
duty to return a rerdict of guilty. But, bcfore she rail be con~ictetl,  
gentlemen of the jury, by way of being an  aider and  bettor, i t  first 
must be established beyond a reasonable doubt by the State that tlics 
property was operated in a way so as to constitute a common nuisance, 
and, further, i t  must be so established beyond a r e a s o i ~ b l e  doubt that 
this defericlant aided and abetted, that  is, assisted a l ~ d  encouraged, sucli 
operator in operating i t  in such a way as to comtitute a common Ian 
nuisance." 

I n  46 C. J., at 1). 744, it is said:  "One who aids in ni:~intaini~ig :I 

l~ublic lluisarice is guilty of the ofiense." 
We think there is no error in the charge as to aider and abettor. S. i* .  

Jarwll ,  141 S. C., 725; 8. v. Clotzinger, 1-1-9 N .  C., at p. 372; S. i s .  

Baldwirz, 103 N. C., 566; S. u. Lambed, 196 K. C., 5?4; S. 1 % .  Beal. 
199 X. C., 278; S. L'. IlofCmatz, 199 Pu'. C., 328. 

We think the charge is full, plenary, explicit and  doc^ ~ o t  i n i p i n g ~  
on ( I .  S., 56-1. The  jury passed on the facts, and, ac:ording to the 
State's evidence, was merciful-no doubt on account of the fact that  
others were also inrolved who go u~ipunislied--the judge 111 the selitrnc~c~ 
x a s  merciful. I n  law n e  find no error on the record. 

S o  error. 

GUIIXET 1'. HOOD, COMMISSIONER OF BANKS, V.  J. C MARTIS. 

(Filed 30 November, 1932.) 

1. Banks and Banking H +Statutory liability of stockl~olders is asset 
of bank repayable to them pro rat& in event of surplus. 

Under chapter 113, section 13 (d ) ,  Public Laws of 1927, amending C. S., 
,018, the statutory liability of stockholders of an insolvent bank is made 
a part of the general assets of the bank, for the payment of the expenses 
of liquidation and liabilities of the bank to depositors and all other credi- 
tors, and the statute requires that ally surplus remaining shall be applied 
pro rata to the repayment of t h ~  amounts paid in by  the stockholders. 
N. C. Code, 218(c), 13(cl). 
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2. Same--Purchaser of stock from bank held entitled to repudiate pur- 
chase for fraud of bank and officer in inducing its purchase. 

Where a bank increases its capitalization and offers additional stock to 
the holders of its capital stock, and a holder of such capital stock is 
induced to purchase from the bank a number of shares of the increased 
capitalization upon false and fraudulent representations of the condition 
of the bank by its president, and thereafter the bank becomes insolvent, 
and the stockholder is assessed the statutory liability upon all the stock 
owned by him: Held, upon appeal from the assessment the stockholder 
may avoid liability on the increased capitalization stock purchased by him 
from the bank upon repayment of the dividends received thereon when 
the stockholder is not guilty of laches in repudiating the purchase for 
such fraud, since the statutory liability on the stock is a general asset 
of the bank procured by the fraud of the corporation itself, and the money 
derived therefrom is  payable, in the event there is a surplus, to the stock- 
holders pro rata, which would allow the president of the bank to receive, 
as  a depositor, creditor snd stockholder, a part of the fund derived from 
his own fraud. 

3. Same-Provisions for statutoiy liability on bank stock enter into con- 
tract for its purchase. 

When bank stock is purchased the statutory provisions in force a t  the 
time in respect to the statutory liability on such stock enter into and 
become a part of the contract. 

4. Cancellation of Instlvments B c-Party will not be allowed to profit 
by his fraud, but party defrauded must act with due diligence. 

Ordinarily fraud will vitiate any contract, and the perpetrator of the 
fraud will not be allowed to retain the fruits of his own wrongdoing, but 
the defrauded party must act within a reasonable time from the discovery 
of the fraud in order to be entitled to rescission. 

COXSOR, J., dissenting. 

APIJEAL by defeildailt f r o m  J lacKae ,  Special  Judge, a t  Apr i l  Term,  
1932, of B~SCOMBE.  Reversed. 

T h e  jntlgnmit of the court below i s m  follows: 
"This cause coming or1 to  be heard a t  t h e  Apr i l  Term,  1936, of this 

court bcfore his  Honor,  Cameron F. MacRae, judge, presiding, and thc~  
part ies  having consented t o  waive a ju ry  t r i a l  and  agreed tha t  liis 
Honor  find the  facts  arid make his  conclusioiis of l aw thereon, and 
af ter  considering the evidence offered filed herein, the  court f i i~ds the 
following facts  : 

1. T h a t  on 20 Narcl i ,  1928, the  directors of the Central  B a n k  ant1 
Trus t  Company a t  a meeting du ly  called a n d  held f o r  t h a t  purpose, 
voted to  increase the  capi tal  stock of said bank i n  the  sum of five 
hundred thousand dollars ($500,000), and to increase the surplus of 
said bank in the sum of f i re  hundred thousand dollars ($500,000) by 
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issuing and selling five thousand (5,000) shares of adcitional capital 
stock a t  the price of two hundred dollars ($200) per share, and pro- 
vided by a resolution duly passed a t  said tinic. that the tli3ii stockholders 
of said b a ~ ~ k  sliould be allowed to purchase as many sharcs of the ncu 
capital stock as they then already held in said bank a t  the price of t n o  
liuiitlred dollars ($200) per share, but fixed the price to be paid by all 
other purchasers who were not then stockholders a t  two hundred ant1 
seventy-five dollars ($275) per share;  that  pursuant to said rcsolutio~r 
duly passed by the board of directors, the defendant, J. C. Martin, 011 

2 May, 1925, being then a stockholder in said bank antl holding sixty 
(60) shares of its capital stock, subscribed for, purchased and paid for, 
sixty (60) additional shares of the new stock of said bank of the par 
value of one hundred dollars ($100) each, at the price cf t v o  hundrcd 
dollars ($200) per share, which arriount was duly paid 1 1 ~  said Tral'till 
a t  said time. 

2. That  the defeiidaitt, J. C. Martill, n a s  induced to subwribe for, 
purchase arid pay for said sixty (60) sharcs of capital stock by thc 
false a d  fraudulent representatioiis of W. R. Davis, president of Cen- 
tral  Bank and Trus t  Company, acting on behalf of sai 1 hank, to tlic 
effcct that said bank was solrent, prosperous and a successful banking 
institution engaged in the legitimate banking business ill thc city of 
A2shr~i l le  and making large dividends; that  it was honestly and toll- 

servatively inanaged, and was perfectly s o l ~ c ~ ~ t  and in 9pl-ndid finallcia1 
condition. 

3. That  said reprcse~itations, and each of thcm, nerc untrue, falw 
and fraudulent to the knowledge of the said W. B. Daris ,  acting for 
said bank, and mere inade by him with the intent to wrong, cheat antl 
defraud tlie defendant, the said J . 'C .  Martin, v h o  on rcconnt of hi5 
long and intimate acquaintance with the said Dar is  and with his high 
stantling in the community, was induced to rely upon such representa- 
tions and did, i n  fact, rely upon the same, and on a ~ c o u n t  thereof 
subscribed to and paid for said stock. 

4. That  a t  the time the defendant subscribed and paid for said stock, 
and on the date the resolution was passed by the board of directors, to 
wit, 20 March, 1928, and a t  all times thereafter, u p  to and including 
19 November, 1930, said Central Bank and Trust  Company lras i11- 
solvent, and during all of said period said W. B. Davis either knew 
said bank was insolvent or had knowledge of such facts 2s mould put a 
reasonably prudent man on notice that  the bank was insolvent. 

5. That  during the year 1929 the defendant heard a rumor to the 
effect that the condition of tlie Central Bank and Trust  Company was 
not good, and immediately came to Asheville and went to see said 
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W. B. Uavis, presidei~t of said bank; P. R. ;\loale, one of its directors 
nnd '1 member of the finance committee, and Canie S. Brown, one of 
its directors and chairman of the finance committee, and told said 
ofticer~ a ~ i d  directors that  he had heard this rumor from a person livillg 
in States\ ille, S o r t h  Carolina, and asked them, and each of them, as  to 
the then colidition of the bank; that  11e was assured by each of then1 
that the rumor was untrue;  that  the bank was in splciidid financial 
co~~d i t ion  and that there was no reason to be in the least bit disturbed 
or uneas? as to that condition, and, relying upon the said statement 
of bait1 officers of said bank, the defendant was satisfied that  the bank 
n a s  in iio finai~cial trouble and in 110 danger of any financial trouble; 
that the defendant relied upoil the statements of said officers and was 
justified ill relying upon said statenlents on account of their previous 
high character, busii~ess ability and reputation in the community; that  
agaiii ill July,  1930, the defendant, while i11 Asheville, had a conversa- 
tiou I\ it11 tlle said W. 13. Dal-is, who again assured him that  the bank 
\+as ill excelleut col~dit iol~ and that i t  was ill no danger whatsoe~,er 
of 11iso11 eiicy ; that the defendant received the several financial state- 
meuts as to the condition of the bank issued on 30 June, 1928, 3 
October, 19Zb, 2 3  Narch,  1930, and 24 September, 1930, set out in 
the stateineut of facts filed herein, and relied upon said statements as 
being correct stateinents of tlle fiiiai~cial condition and progress of said 
balk,  nut1 t h u f  flrc~ t le ferdunt  c~.wiclsecl clue t l~l lgence and care at  all 
Ilmes t o  keep  111. t ouch  1 ~ 1 t h  t h e  financial condi t ion of said bank and  
~ r a s  gu i l t y  of 110 negligence or laches or other  fault  in connect ion with 
t he  re t r ip t  0 1 .  t he  cont inued holding of t h e  stock in said bank up  u n t i l  
the  f i m e  of i is  fazlure, and  was  gu i l t y  of no negligence or laches in h i s  
fa i lure ,  t o  ~cpnc l ia te  t71e purchase of said stock prior to  the  failure of 
(a td  bank.  

6. That  the tlefelitlant did not, prior to the docketing of the stock 
assrwnient judg~iient against him herein, repudiate his subscription to 
the purchase of said stock, nor did he  offer to return the dividends 
received thereon, but that immediately after the docketing of said judg- 
me i~ t  lie engaged counsel, gal-e notice of appeal, and attempted to 
repudiate the purchase of said stock, as appears from the record herein, 
slid shortly thereafter and prior to the trial of this action offered to 
return the clividends which he had theretofore received on said stock, 
vliich offer and tender were declined by the plaintiff. 

7 .  That  on or about February, 1931, the predecessor of the plain- 
tiff in this action docketed against the said J. C. Martin in the Superior 
Court of Buncombe County, North Carolina, an assessment on the 
entire stork standing in his name of the Central Bank and Trust Com- 
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pany a t  the time of its failure, thtl total amount of said judgment being 
twelve thousand dollars ($12,000), which assessment included tlie sum 
of six thousand dollars ($6,000) assessed on thc 60 shares of stock pur- 
cliased by the defendant on 2 May, 1928. That  the s a d  Martin on 6 
June, 1930, by virtue of an  order of the court made in this cause, paid 
into the office of the clerk of this court, without prejudice to his  rights, 
the amount of said assessment leried upon the 60 shares of stock owiicd 
by him prior to 2 May, 1928, together with interest therron, ai; proridetl 
by the said order of the court. 

8. That  a t  the time of the fai lure of the said Central 13alik and Trust 
Company, to wit, 19 November, 1!)30, the defendant, J. C. Martin, was 
tlie owner of one hundred twenty (120) shares of the capital stock of 
the said Central Bank and Trust  Company of Asherille, S o r t h  Caro- 
lina, of the par  value of $100.00 per share. 

9. Tliat during tlie cntirc period that  the defendant owned the afore- 
said stock, i t  paid diriclends aggregating 12 per cent pel aimurn, nliicli 
diridends were received by the defendant and appropriated to his 0x11 
use. 

From the foregoing facts t h r  court finds the follo\\ing conclusiol~s of 
law: (1 )  T h a t  the  de fendan t ,  J .  (7. X a r f r n ,  z c ~ ~ s  p r i f y  of i i o  /a(Aes  or 
negligence i n  not i ~ p u d i a f i n g  t h ~  purchase of said stock 1)etzt een 2 
X a y ,  19.28, and 19 -Vovember, 1930. (2 )  Tliat the dtfendant, J. C.  
Martin, was not guilty of laclies after tlie failure of said C'eiitrnl B a d <  
and Trust  Company on 19 Kowmber,  1930, and that  lte took prompt 
action to rcpudiatc tlie stock assessment against him, emploerl  counsel, 
filed an answer denying liability for said stock assewnient on tlir 
grounds set out in said answer aud 011 tlie 1)asis of testimony offered 
on the tr ial  of tliis cause. (3)  That  it appear i i~g from the records that 
the Central Bank and Trust  Conlpany, and i t  being admitted in  open 
court by both parties, that defendant was a stockholder of record of 
one hundred twenty (120) shares of the capital stock of tlie Central 
Bank and Trust  Company wlirn said bank closed its dcors 011 19 S o -  
\ember, 1930, which included sixty (60) h a r e s  of stock subscribctl 
and paid for by him on 2 Xay ,  1928, and that  the said Martiii ha.; 
duly paid and discharged that portion of said assessmwt wllicll u as 
based upon the capital stock in said bank owned by him prior to 2 
Nay,  1928. (4 )  The court being of the opinion that  the fraudulent 
representations of W. 13. Daris,  president of tlie Central Bank and 
Trust  Company, which mere relied upon by the defendant at the time 
lie purchased and paid for said stock ant1 the other evidence and 
circun~stances relied upon by the defendant, do not as a matter of law 
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relieve said defendant from his liability for an  assessment for the stock 
standing in his name a t  the time of the failure of said Central Bank 
and Trust  Company. 

oinciit I t  is thereupon ordered, adjudged and decreed, that  the judg 
heretofore docketed in the ofice of the clerk of the Superior Court of 
Uuncombe County be and the same is hereby ratified and affirnied, aiitl 
it is adjudged that the plaintiff recover of the defendant the sum of 
six thousand dollars ($6,000), wit11 interest thereon from 16 February, 
1931. 

I t  is further coilsidered and adjudged by the court that the plaintiff 
recover of the defendant the cost of this action to be taxed by the clerk." 

Jo l inso?~ ,  S m a t h e r s  d Rol l ins  for plaint i f t .  
X a r t i n  B X a d i n  for de fendan t .  

CLARKSOX, J .  The questions in this case a re :  (1)  whether or not a 
stockholder in a bank who has been induced to purchase the stock froill 
the bank through the fraud of its president can set u p  such fraud as a 
cleferise against the statutory liability for an assessment after the in- 
solvency of the bank, under the S o r t h  Carolina statute, amendment 
1927, on tlie subject, tlie stockholder being guilty of no laches. ( 2 )  
Could this be done prior to the amendment of 1927? We think so. 

S. C'. Code of 1931 (Anno.), Michie, C. S., 21S(c), 13(d) ,  is as 
follows: "Alll sums collected under the levy shall become immediately 
available as general assets of the bank for distribution as other assets. 
Prorided, however, that whenever the expenses of liquidation have 
bee11 paid and all of the liabilities to depositors, and other creditors 
shall have been discharged, t he  m o n e y  t h e n  remain ing  in t h e  hands  of 
the  commissioner  of banks  shall  be appl ied pro ra ta  to  the  repayment  
of t h e  amount s  paid i n  b y  t h e  stockltolders." (Italics ours.) Public 
Laws 1927, chap. 113, see. 13(d) .  

1x1 tracing this provision of the banking laws, in reference to the 
subject, we find, in Public Lams, 1911, chap. 25 ,  part sec. 2 :  "A11 in- 
clebtedncss due from such shareholders, or any of them, their representa- 
tires or estates, shall be payable to the said receiver as corporate assets, 
and tlie title thereto shall be vested in such receiver, to  be by him applied 
for the equal benefit of all persons entitled to share in the distribution 
of the fund and disbursed ratably under the orders of the court." 
C. S., 240. 

Public Laws 1921, chap. 4, part  see. 17, is as  follows: "811 expenses 
on account of any receivership and all wages or salaries due officers or 
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employees shall be paid out of the assets of such baiik before distribu- 
tion of the proceeds thereof; and such receiver may, on order of the 
court, make a ratable dividend of the money in his harids on all such 
claims as may have been proved to his satisfaction or adjudication ill a 
court of competent jurisdiction, aud as the proceeds 03' the assets of 
such bank are paid to the receiver, he shall on like onlers make any 
further dividends, upon all claims previously proved clr adjudicated, 
and tlie remainder of the proceeds, if any, shall be p a i l  to the stock- 
holders of such bank, or their legal represeutatives, in pr,portion to tlie 
stock respectively held by them." 3 C. S., part  sec. 218(c). 

The decisiou in Hill v. h'mathcrs, 173 X. C., 642, is  to the effect that  
the statutory liability of the stockholders is  created exclusively for the 
benefit of c o r p o ~ a f e  creditors. I t  is not to be numbered among tlie 
assets of the corporation, and the corporation has no ri&t or interest 
in it. Corporat ion Commission v. B a n k ,  193 N. C., 113. This  is not so 
under the amended statute of 1927. When the bank stock was purchased 
the present statute i n  relation to the subject, entered into and foriiled 
a part of the contract. B a t e m a n  ?I. S t e r w t t ,  201 N. C'., a t  p. 62;  
H a m i l t o n  v. R. R., a n f e ,  a t  p. 472. 

Michie, supra,  218(c), 13, provides an  easy m e f h u d  of assessme~tf  
of stock liability which, in part, is as follows: ''-After the expiration of 
thir ty days from the date of the filing of the notice of the taking pos- 
sessiou of any bank, in the office of the clerk of the Slper ior  Court. 
the Commissioiier of Banks may lcvy ail assessment e q u d  to the stock 
liability of each stockholder in the bank, and shall file a copy of such 
levy in  the office of the clerk of the  Superior Court, which shall be 
recorded and indexed as judgments, and shall have the force and effect 
of a judgment of the Superior Courts of this S ta te ;  and the same shall 
become due and payable immediately," etc. Public I , a m  1927, chap. 
113, see. 13, 1931, chaps. 243, 385, 405. This statute was held constitu- 
tional i n  Corporat ion Commission 2 ' .  X u r p h o y ,  197 K. C!., 42. 

Under the amended statute of 1927, supra,  we have a new provisjon 
"the money then remaining in tlie hands of the Commissioner of Banks 
shall be applied pro r a f a  t o  f h p  repayment  of  the  awzou ,~ fs  paid in, b?l 

the  stocliholders." 
Ordinarily fraud will vitiate any contract, but it has been frequently 

asserted that  fraud cannot be precisely defined as its ramifications are 
so hydra-like. It is axiomatic that  one who perpetrates ii fraud and is 
enriched thereby cannot retain the fruits  of his wrongdoing. So by 
analogy the very officer, W. B. D a ~ i s ,  president of the bank, who perpe- 
trated the fraud, could, as depositor or creditor, and fillally as stock- 
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holder, upon the payment of this assessment, be entitled to profit by 
his own wrong. This is the egg which spoils the omelet. I t  is not pos- 
sible to separate the good from the bad. 

I11 Lee and othel-s v. Pearce, 6 8  9. C., a t  p. 78, quoting from M a m s  
Eq., 176, we find: "The iiinocence of a party who has profited by a 
fraud will not entitle hinl to retain the f ru i t  of another man's mis- 
conduct, or exempt him from the duty  of restitution." 

"The beautiful character, pervading excellence, if one may say so, 
of Equity Jurisprudence," says Slory, J., "is that  it varies its adjust- 
ments and proportioils so as to meet the very form and posture of each 
case in all its complex hibitudes." illassey v. B l s f o n ,  173 N. C., at  
11. 223. 

The contrariety of the decisions are mainly premised on the language 
of the different acts, but prior to the bank act, supra;  i n  regard to  
ordinary corporations this jurisdiction has settled the law contrary to 
plaintiff's contention. 

I n  Chamber la i~r  1;. l 'rogden, 148 X. C., a t  p. 140-1 (1908), citing 
ilumerous authorities, speaking to the subject, the following is said:  
"There is some conflict of authority as to the right of a subscriber to 
rescind his subscription or maintain a defense to his obligation therefor 
on the ground of fraud after the corporation has become insolvent and 
its affairs have passed into the possession and control of a receiver 
of the bankruptcy court, or other method of general adjustment, pri- 
marily for the benefit of creditors. The  English cases and some courts 
in this country hare  held that, under conditions indicated, i t  is no 
longer open to the subscriber to maintain such a defense. These English 
decisions, however, are said to be based to  some extent on the construc- 
tion given to certain legislation on the subject, and the weight of 
authority in this country seems to establish that, under exceptional 
circumstances, the subscriber may avail himself of the position sug- 
gested even after insolvency." The Chamberlain case, supra, was cited 
and approved in C'orporafion Commission v. B a n k ,  193 N .  C., 113. 

Even if it  be conceded that  the amendment to the Banking Act of 
1927 undertook to deal solely and exclusively with the method of distri- 
bution of special funds arising from stockholder assessments, neverthe- 
less the Trogden  case, supra,  recognizes and sanctions the right of a 
stockholder to repudiate his stock subscription procured through the 
fraud of his ow11 corporation, even after insolrency, or bankruptcy. 
The fact that  a bank stockholder may be assessed in the event of in- 
solvency does not alter his essential rights or obligations as a stockholder. 
That  is to say, a bank stockholder stands upon the same footing as 
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stockholders in other ordinary business corporatioi~s excel)t tlint the 
statute hangs a liability around his neck if his bank fails. 

111 L'omnzissioner of B a n k s  u. Cosmopoliti ln Il'rust C'o., 41 -1. L. R., 
658, a Massachusetts case (253 Mass., 205, 143 N. E., 609), takes the 
vien : "One subscribing to an increase of stock of a trust corripalix 
caimot avoid liis statutory liability to stocklioltlers -\\hen the company 
becomes insolvent, because he  was induced by fraud to make his sub- 
scription." 111 the annotatioii, a t  p. 689, citing a nealtll of authorities, 
speaking to the subject, is the followii~g: "The great majority of the 
American cases either hold directly that i~isolveiicy of the co rpora t io~~  
does not, in and of itself, cut off the right of a d e f r a u ~ e d  stockholder 
to escape his liabilities as such, or elso iinpliedly support the same rule 
by basing the stockholder's loss of liis right to rescind for fraud 
upon laclies or some other elenlent of estoppel in conlbination with the 
insolvency of the corporatioil." People T .  Cal. S a f e  Dep.  & T r u s t  Co. 
(rehearing denied) (Gal.), 126 I'ac. Rep., 516; Gress v. l i n i g l ~ f ,  31 
L. R. A. (N. S.), p. 900, and the note there referred to;  b'mith v. Jones, 
L. R. -I., 191iC., 890, 191 S. W., 500; Slzuf lebaum z.. L e L a s h w ~ u t t ,  83 
Fed., p. 449; S e w t o n  S a t .  B a d <  v .  S e w b i g i n ,  74 Fed., p. 137; lf'lci. 
Land  6 Improcemcnt  Co. v. Xerr i l l ,  52 Fed., 77. 

Under the majority rule, the Chamberlain c u e ,  o u p ~ x ,  is cited. 111  

Y t a i e  ZJanh. of l 'or f land u. Goishall,  51 A. L. R., 1200, (Oregon casc, 
254 Pac., 800), the Oregon Court holds: "Fraud inducing one to pur- 
chase bank stock cannot be urged as  a defcme in an action under a 
double liability statute against the stockholders by the state superin- 
tendent of banks, upon the insolvency of tlie bank, sillre the  purpose 
of the statute is to  pv-otect depositom and cr~clrfors." :Italics ours.) 
See Michie on Banks and Banking, Vol. 2, see. 42(i) ,  1, 124. 

I t  is well settled that  the injured party to rescind must act promptly 
and \rithiri a reasonable time after the discovery of tlie fraud or after 
lie sliould have discovered same by due tliligelicc. TVi17i~ 1 . .  Il7illi\, 
ante, 617. 

I t  will be observed that the question of laches, a diffewltiating fea- 
ture in most of the cases, plays no part ill the present decision. The 
court below found no laches on the part  of ilefenclant. The authorities 
on the subject are collated in a raluable annotatioii reported in 41  
,4. L. R., 674. I n  Commissioner of B a n k s  v. Carrier, 202 N. C., 850, 
tlicrc wcrc laelics-"She should have acted ~ r i t h  promptness and dili- 
ge~icc." 

The case of C o ~ p o r a f i o n  Conzmission 1.. X c L e a n ,  202 N.  C., p. 77, 
is not decisive of this case. I n  the X c L e a n  case the stock sold to Mc- 
I,cal~ upon which the assessment m s  levied was not sold him by the 
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bank, and the hank recei~ecl no part  of the proceeds of the purchase 
pricc. ~ 1 c L c a 1 ~  bought the stock from i~dividuals ,  and the fart  that 
they happened to be officers of the bank should certainly in no way 
~cnt ler  tlie bank liable for the fraud n-hich they perpetrated upon him. 
if any. 

The court below by agreement found the facts (1) all the necesiarg 
c.lcincnts that c~ollstitute fraud and deceit \ \ere practiced oil thc tle- 
f c ~ ~ d a n t  to obtain the stock subscription; ( 2 )  that  defendant ivas not 
guilty of Inches. The record discloses that '(while the defendant received 
certain sums as dividcnds on the stock referred to, he has offered to 
return such d i~idcl lds  and still stands ready to do so." 

IJl1c1c.r tlip a~uciitlnie~lt of 1927, if the defrauding officer b ( ~  n tit,- 

positor or creditor, he ~ ~ o u l d  participate in the distribution of tlie 
general asvts ,  and the aniendment makes specific provision for pro ratn 
wpayment to stockllolders of the residue of their assessments after the 
p q i n e n t  of espeilses and creditors. Rencc the collection of the present 
assessment nould swell the refuncl, in case of any, to the defrauding 
officer. Tlii- TI-as not the intent of the Legislature. S o r  was the statute 
amended idly or to no purpose. 

The fraud l)erpctratetl by W. B. U a ~ i s ,  president of tlie bank, on 
defendant under the present statute would indirectlg enure to his OTvll 
bwefit. The Commissioner of Banks cannot recover, for by so doing 
it vould bc e~lrichetl by the perfidy of the president of the bank, it being 
the liquidating agelit of the bank. and it would thus al lo~v the president 
to t:lkr>  ad^ antage of his nefarious conduct. The defendant is entitled, 
u ~ ~ t l c i ~  the facts and circumstances of this case, to recover the $6,000, 
less d i d e n d s  r ~ c e i ~ e d .  The ju4pnieiit of tlie court belon. is 

Rei ( T P C ~ .  

C 'O>AOR,  J., di~se i~t i i ig .  I th i~ ik  the judgnlellt rendered ill this actioii 
~lloultl he nffirilied. I t  has bocn u~iiformly lielcl by this Court, as appears 
from the cases cited in the opinion in this case, that  the individual 
liability of stockholders of a banking corporation organized under the 
laws of this State, imposed by statute, is assunled by such stockholders 
for the protectioi~ of depositors and other creditors of the corporation, 
in the event of its insolvency. Such depositors and creditors heretofore 
ha re  relied upon the statute, and have been assured by the decisions of 
this Court, that in the event of the insolvency of the corporation, each 
of its stockholders was liable for its contracts, debts and engagements 
to the extent of the par value of the stock owned by him at the date 
of the insolrency. This principle, in my opinion, has not been abro- 
gated or modifietl hy thr  pro.i.ieioi~s now appearing in subsection 13, 



630 1-V THE S Z J P R E M E  COTH'1'. L203 

of chapter  113, Puhl ic  Laws of N o r t h  Carol ina,  1927 T h i s   pro^ isioll 
docs not purpor t  to  amend t h e  s ta tu te  by which the l i a ld i t -  is i m p o w l .  
hut affects only t h e  t l is t r ibut ioi~ of suins collecretl f ron  stockl~olilcrs 1): 
reasoil of their  s ta tutory liability. 

I do not think that  tlie i n s t a i ~ t  casc call hc d i ~ t i n g u i s l ~ e t l  f rom C ' O I -  
p r a t i o ~ l  Commissioi~ c. M c L e a i ~ ,  202 K. C., 77, 1 6 1  S. E.,  854. 111 that  
case i t  is  said t h a t  the  only issues of fact  which m a y  he raised hy all 
appeal  to the  Superior  Court  f rom the  nssesslllcnt upon the stockl~oltlcl,  
ordinarily, a r e  : 

"1. W:IS tlic appellant a stockliolder of t h r ~  i ~ l > o l ~ e l i t  b a ~ ~ l r i l l g  t 4 0 1 -  

l)os:ttioi~ a t  tlic date  of his  assessment? 
2. I f  so, ho\v m a n y  shares of the  capi tal  stock of the corporatloll t l i~i  

appcllant own a t  said date?" 
I t  was held i n  t h a t  case upon facts  which $\re al~noi,t  icleiitic~~l \\it11 

the facts  i n  t h e  instant  case, t h a t  the  t l e fc~~da i i t s  could not resc i~~c l  tlic 
coiltract by v l i i c l ~  they became stockl~oltiers of tlic bank, and t h u ?  he- 
come creditor? with the  r igh t  to  share  with depositors and other c r c d -  
tors i n  the tlistrihution of i ts  assets. Tlic coiltrary is  lielrl i n  the i l l ' t ;~i~t  
case. I t  follons, therefore. tha t  a stockholder of n ballking corporat lo~l .  
orgmlized uiitl(,r the  l a v s  of this  State ,  nlthougli lie has cnjoyctl tlic. 
r ights  and prixilcgcs of a stocklioldcr, may  bc r e l i e ~ c t l  of liahilitiv* 
iniposed by s tatute  fo r  tlie protc3ction of tlcpositors a 1t1 creditors. by 
qhou iilg t h a t  h e  n a s  i iduced  to bcromc ant1 s c i i ~ a i ~ l  a stockl~older 11- tl~tb 
false i~ i id  f r a u d l ~ l e n t  representat ioi~s of offiwrs of tlic corpor:rtioll, n ~ r h  
rr>spcct to i ts  f i ~ ~ a l ~ c i d  col~ditioii .  Tlic rcsult of this  l ~ o l d i i ~ g  muqt 1w 
that  dcpositors aiid creditors ca1111ot rely 1ipo11 tlic ca ~ i t d  stork of :r 
balrkiug corporation a s  a t rust  f1111d f o r  the paTmcnt of i ts  liabilitic.., 
]lor upon the s tntute  n l ~ i c l i  proritles tha t  "htockliolder; of cycry b:1111, 
organizctl under  tlie laws of N o r t h  @aroliiia, u l ~ e t l i c ~  u l~ t le r  t h e  gc I K T : I ~  

law or by special act, slia11 be i i d i r i d u a l l y  respo~isi l le ,  equally a ~ l t l  
ratably, nlicl not one for  ariotlier, fo r  a l l  coiitracts, del~ts ,  altd engagt,- 
i l l e ~ ~ t s  of such corporation, to the, extent of t h e  a111ou11t of thcir  stocli 
t l~crc in  a t  p a r  r a l u e  thereof, i n  a d d i t i o i ~  to  tlie amouut  ilr c,ste(l 111 yucli 
shares." I n  the  instant casc, the plaintiff is i ~ o t  only r e l i c ~ e d  of 111s 
:~ssc~ssr~ient i n  t h e  sum of $6,000; he beconies a c re t l i to~  of t l i t  C t , l~ r ra l  
Bank  aiid T r u s t  Coinpany i n  the  sum of $12,000, and as  such is c~i t i t led 
to shasc nit11 rlepositors and otlicr creditors of the hank i n  t h e  tlistrihu- 
ti011 of i t s  assets, inclutling sums collected frorn its ~tocliholtler> b~ rearoil 
of their ii i t l iridual liability under  the  statute. I do l ~ o t  concur ill t l ~  
decision of tlic qucst io~i  presented by this nplmrl. ant1 must t h e r c ~ f t ~ r ~ ~ ,  
dissent. 
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(Filed 30 November, 1932.) 

Appeal and Error F g-Statutory affidavit is mandatory in order for 
defendant to be allowed to appeal in forma pauperis. 

Where the defendant does not file the bond required by C. S., 646, it is 
required that he strictly follow the requirements of C. S., 649, in order to 
be allo~ved to appeal in fornzn pauperis, and where no affidavit as required 
by the statute appears in the record and no order therein appears reciting 
that the affidavit had been filed, the appeal must be dismissed, the require- 
ments of' the statute being mandatory and jurisdictional. 

~ I J ~ A L  by plaiutifi froin Schencb, J., a t  February Special T e r u ~ ,  
1032, of A ~ ~ I ~ L E S B L R ~ .  ,\ppenl tlismissed. 

This is a11 actiou to recover on a bond cxecutccl by the clcfeiida~~ts, 
a i d  payable to t l ~ e  State of sor t l~  Carolina. The plaiutiff is the bene- 
ficiary iiarncd ill the bolltl. N o  summons was served O I I  the tlefentlant, 
J. J. McIntire, who is a lionresident of this State. 

'l'lic issue submitted to the jury 11 as ails\vcred as follows : 
"What anlour~t, if any, is tlie plaintiff e~~ t i t l e t l  to ~ w o \ - c r  of thcs cle- 

f e~~dar i t ,  Z. T'. McIntirc 4 Ansn er : Sothing." 
From judgn~eilt that plaintiff recover nothing of tlie tlefeiidaut and 

that tlefelltlant recover of the plaintiff' his costs, the plaiiltift' aplmded 
to the Suprenit. Court, asslgiling errors at the trial. 

I'sa Cr R I - i a r .  A\t  the trial of this action the pli l i~~tiff  g a ~ e  iiotice ill 
01~11 court of 1 1 ~  appeal fl*oiu the jutlgnle~it of the Superior Court to 
the Supreme Court. 311 appeal bond in the suin of $50.00 was adjudged 
sufficient by the judge. K O  application was made by the plaintiff' to 
the judge, during the term or within fire (lays after the adjournment 
of the court, for all order allowing her to appeal without filing the 
undertaking rrquired by statute. C. S., 6-16. After the adjournment of 
the court, and ~vi th in  ten days thereafter, tlie assistant clerk of the 
Superior Court nlade an order which appears in the record. This order 
is in words as follows: 

"In the above entitled case, the plaintiff is allowed to maintain her 
appeal in f o rma  pauperis ,  without giving bond for costs as required by 
the court in the elltries of appeal." 
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9 0  affidavits a s  required by C. S., 649, appear  in thc record. 111 tlic 
xbsencr of such affidavits, or a t  least of recitals i n  thc order  > l i o \ \ i ~ ~ g  
tha t  the a f f i d a ~ i t s  were duly filed, and t h e  requisite fac'ts foui~cl there- 
f rom, tlic order, even if othcrnise sufficient, n.as not sufficient to nllo\v 
the p l a i ~ ~ t i f f  to  appeal  to this  Court,  n i t h o u t  coxiplyiiig nit11 tllc or(lcr 
of the judge. S. c. I I n w i s ,  114 N. C., 830, 19  S. E., 1;i-l. 

Where  a p a r t y  to  a civil action which has  been tried in  the Superlor  
Court ,  desires t o  appeal  f r o m  a judgriient rmdcrecl a t  siwh tr ia l  to tliis 
Court,  n i t h o u t  giving security as  required by C. S., 646, he 111u.t complj  
btrictly nit11 tlie pro\-isions of C. S., 649, which a r e  mandatory.  Otl iw- 
u i w  tliis Cour t  is  witliout jur isdict io~i  of the appeal,  :rnd of it.: o ~ n  
111otio11 must clismiss the  a p p w l .  I n  the  instant  case the  appeal  1s di,- 
n~ isy td ,  f o r  tlie reason t h a t  the appellant has  not filed th3  bond requirccl 
by tllc judge, o r  procured a valid order allon.illg her  to appeal  nitliout 
b0lld. 

, lppeal  dismissed. 

STATE v. MRS. n'. E. FKESCH.  

(Filed 7 December, 1932.) 

1. Conspiracy B b: Assault I3 c-Evidence of conspiracy and  secret assault 
l ~ u r s u a n t  thereto held suficirnt  i n  this case. 

Upon the trial of a wife and another for a secret assault upon her 
husbiind nit11 malice and intent to kill, e~ idence  that her codefendant 
:ind her 1~usl):ind had riolrntiy cluarrelrtl ant1 hat1 :rxre~xl t o  meet euc.11 
other and settle their differences by violenc3e if necessary, that the rela- 
tionship b e t ~ ~ e c n  the defendant and her husband was hostile, that thry 
violcritly quarreled and that she had predirted his early death, that she 
had ren~itted prenliums on his life insurance policy in which she \\-as 
beneficiary, and that on the night of the crime she suggested the direction 
in whic.l! h r  siloulcl drive her car. ant1 that t h r y  thus c;i nc upon her co- 
drfrntlant sittinc. in his 1)nrkcyl c.ar, :i~ril that h e  sngi.c~stet1 they stop, :r11i1 
tllat t l ~ e  husband was the11 nss:iultt~I by ht.r cotlt~fenda~lt \iith a. pistol and 
seriously mounded, and that she immediately deserted him is held snffi- 
cient to establish a conspiracy between the wife and her codefendant, 
rendering the evidence competent against her, and the cvidence is held 
sufficient to overrule her demurrer to the evidence on the charge of secret 
assault. 

2. C'riminnl Law G q-Rule t h a t  husband or wife may not testify against 
rach other  does not apply t o  proof of assaalt.  

The rule that neither the husband nor wife is com~eten t  to testify 
against the other in criminal cases does not apply to proof of assault by 
the one upon the other. C. S., 1802. 
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3. Assault B c-Evidence held competent and  material in  th i s  prosecu- 
tion for  secret assault pursuant t o  conspiracy. 

Upon the trial of the wife for a secret assault upon her husband pur- 
auant to a conspiracy lretneen her and her codefei~dant, who actually 
coiuluitted the aasanlt ;~ncl inflicted serious injury, t es t imon~ by t l ~ c  huh 
11and relating to a~iimosity esistii~g between them is com1)etent as  tend- 
ing to show motive, purpose, and the extent of the conspiracy, and 
eridence that the wife failtbd to \iqit the husband in  the hospital :~f tor  
the assault is also competent and material. 

4. Criminal Lam I c-Court's refusal t o  allow questioning of jury during 
trial for  purpose of showing prejudice held not ewer. 

IVhere the defendant's attorney upon the trial of a criminal offense 
requests the court to permit him to ask the jurors whether they had read 
;I certain ne\rslml)er article, and offers neither attidavit nor evidence as 
:I I ~ : ~ s i s  for the moti1111, it is 110t error for the trial judge iu the exercise 
uf his discretion to decline to stay the trial and embark upon the pro- 
11osed exploration, the defendant having tlie right to have tlle questioll 
investigated upon a motion to set aside the rerdict. 

3. Criminal Law L e--Objection t o  evidence held harmless and  dis- 
cussion academic i n  view of admissions of defendant. 

Upon tlie trial of the wife for a secret assault upon her husband wit11 
intent to kill, pursuant to a conspiracy between her and her codefendant, 
l~orol testiiuony by the husband a s  to tlie contents of a policy of insurance 
(111 his life in which tlie wife was beneficiary and her payment of the 
l~remiuins shortly before the assault is admissible, the matter being en- 
tircly collateral to the charge in the indictment, and held further., the 
tliic'stion I I ( Y ~ ~ I ( Y  .:lc.ildt>mic untler 1it.r admissions in  this caw. 

A \ ~ ~ ~ ~ ~ - \ ~ ,  by tlefel~clant f r o m  Shuu , Emergency Jz idye ,  :it J u l y  Special 
T(mli, 1932, of G L  i ~ r o m .  S o  error .  

The. t l ( ~ f c . n d a ~ ~ t  and B. 13. O w e m  lvcre iiitlictcd for  a secret assault 
U ~ J I I  \I-. E. F r e u c l ~  i n  breach of ~ e c t i o n  4213 of the X o r t h  carol in:^ 
('otlc of 1931, a11tl n erc c~o~~victccl.  F r o m  the judgliiciit p r o l r o u ~ ~ c ~ t l  thc' 
;tho\ E I I : I I ~ I C ~  t l e f c u d a ~ ~ t  appcaled to the Supreme ('ourt. 

TIr. E. French  and the defeudant wcre husband anti wiftl, r r s i d i l ~ ~  a t  
2419 C'alritlen Road i n  the city of Greensboro. They were marr ied ill 
Grctwsboro i n  1926 a ~ ~ d  h a r e  two children, oile s i s  years of age, the 
otlwr i ~ o t  qui te  two. I n  tlie exening of 1 February,  1932, between 6 :30 
'111d 7 3 0  I T .  E. Frene11 was shot a i t l i  a pistol ailtl seriously injured.  
The  c ~ i t i e u c c  is rolumilious. Such  par t s  of it  a s  a r e  liecessary to  ail 
c q l a l i a t i o n  of the  esceptions a r e  set out i n  tlle o p i i ~ i o n ;  but thc cir- 
mmstalices inln~etliately connected n i t h  tlie assault a r e  given here a +  
rc~latetl by IFT, E. French,  Mrs.  W. E. French,  and B. B. Owens. 

W. E. French  testified: '(1 knew Ber t  Orwns prior  to 1 February ,  
1932. a i ~ d  had known h im about three years. I v a s  a t  home dur ing  the  
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afteri~oon of 1 February, 1932, with n1y wife's brotl~er aiid 11er. I n  tlic 
I n t c  afternoon my wife and my  wife's brother drorc t1ov:n towli. I hat1 
a hat i11 a hat cleaning shop and we drore do\vn town after which n e 
tlrove towards Sedgefield, stopping at the Dixie P i g  Barbecue stand 
~ r h c r e  I got two sai~ilwiehes and three coca-colas and a pack of eigar- 
c2ttes, after which we drove on to Sedgcfield and drove cln around there 
for a while and on back home. Mrs. French's brother, who is about 19  
or 20 years of age and Mrs. French were t r a ~ e l i n g  with me in  the 
Chrysler s e d a ~ ~ .  ,Ifter we drore back home me had dinner. I imagine 
it n a s  around six or six-fifteen, I would~l't be exact. D l r i n g  that  t ime 
my wife asked me to drive her out in the Stormount sx t ion ,  said she 
hail three friends out there she wanted to see and after dinner we startcd 
out, l e a v i ~ ~ g  her brother a t  home, and drole out West Market Street. 
That  mas during the time it was under repair. W e  got to the end of 
West Market Street and she asked me to turn  there to niy right. I had 
llercr bccn in that  section, nerer had occasion to go. ;: turned to my 
right and had gone down the road a very short distance and passed 
n car with a man standing on the outside and after passing the car n 
few feet illy wife said, 'that is Bert  O~vens' m d  asked me to stop m ~ t l  
back u p  which I did. I backed u p  some few fret back of the car on the 
opposite side of the road arid he walked orer on my  side of the car 
ant1 n c  were standing talking. The  car he was standing by was headed 
towartls Fricndly Road and my  car was hcaclrd the same way. When 
I backed back I hacked beyond him. I v-as sitting under the wheel in 
11iy car on the left. H c  walked around to illy side of the car and I 
aqkt~l  him wllat was the trouble and he said he was h a ~ i ~ i g  motor troublc 
and lie said that his motor was running some and that  he  thought i t  
would get better. I made the offer to get behind him and push him down 
this little grade. We were right on a little grade. H e  said he would 
wait a f e n  minutes, maybe his car would get all righi, and my wife 
spoke too and said, 'I liopr you boys have forgotten your little difficulty.' 
She n a s  on the right side next to me and Mr. Owens spoke u p  a i d  
said he had forgotten his and I explained I could not hold malice, and 
~rhel i  I said that  he started to shooting and shot ine here first, and I fell 
out of the car on my back. My wife jumped out of the car through 
the right side front door and I fell out and over on my  hack and by the 
time I hit the ground lle was oTer me still shooting and he shot, I don't 
know how many timrs, I imagine until he en~ptied his gun, and walked 
off a little ways and stopped and hesitated for a second, then he got 
in my  car and left but in the meantime my wife had already gotten 
in his car and left. The  minute I hit the ground I saw her running to 
his car. R e  shot me when I Tvas on the ground and I said, 'for God's 
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sake and for my motlier's sake, don't shoot me any more.' H e  shot 
me right here after I was on the ground. The bullet entered on my 
right side. H e  hesitated a minute and got in my  car and drove off. 
-1fter that  I lay there for a second or two, I don't know how long, and 
started to get up. I saw a car coming toward me and I don't know why 
I thought so, I thought it was coming back and I lay back donn and 
the car came u p  within 7 5  or 100 yards and played the lights on the 
place where I was lying and turned around and went back off. Then 
I got up  and I saw a house, you could see the dim front of a house 011 

o w r  towards Holden's Filling Station, and tried to get up  that  way 
and I tient several yards and began feeling blood coming out of my 
throat and staggered over and fell in a kindo' ditch or place excavated 
and finally got out of that  and got on the road and by that time the 
blood was pouring out of my mouth and I lay down on my back and 
kept adjusting myself to where I was more comfortable. I had on a 
blue suit and overcoat. The  coat had just been cleaned and pressed 
before I was shot. There was one hole in it and, too, there was a little 
hole in the back of it. There are some holes in it now. I don't know 
liow many times he shot me. I am able to locate the bullet hole in that 
vest. When I felt blood coming up into my throat I thought I was 
going to die. Three boys picked me up and took me away from there. 
They mere N r .  Parker, Mr. Farlow and another. I mas lying right 011 

the road close to that intersection when they got to me. I attempted to 
get help before they came up, -1 car passed, a Ford of some kind, I 
imagine, looked like three people in it, and they slowed donn real slow 
; ~ n d  I told then1 I was shot and asked for help and they slowed like 
they were going to stop, but didn't and kept on going. After some little 
time tliesr other boys came and brought me in. They were traveling 
i11 a11 Esses I think. They brought me to St .  Leo's Hospital and Dr. 
IIarden treated me after I got there. . . . After I saw I could~l't 
get out to this filling station, I liad a match folder in my pocket and I 
wrote on it, 'Bert Owens killed me.' I didn't think I would get away 
from there. I got the match folder at the barbecue stand where 1%-e 
bought tlie barbecue and cigarettes. The  object you lianded me is the 
nlatch folder I had in my pocket. The  words written on it are 'Bert 
Owens killed me,' signed French. When I wrote that  I thought there 
~vasn't ally hopes of ever getting away and thinking about my two chil- 
(linen and  ~vant ing  somebody to know who did it, I took this match 
folder out of my pocket and laid it on this arm with my hand and 
struck a match and left it  on the ground and wrote it and put it in my 
ws t  pocket, this part  of the folder. I wrote i t  ~ r i t l i  my fountaiii pen. 
I put this part of the match folder in my vest pocket after writing 
on it.'' 
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STATE li. FRESCII. 
-- - 

Mrs. TV. E. French testified in part  as follows: "On 3Ionday, 1 
Fchruar- ,  my husbarld, 1111 brother and myself left lio~iie sonie~\here 
arouiltl four o'clock. We drove directly to the parking lot hack of tlie 
Jefferson Standard Life Insurance Company buildirg. X r .  French 
parked the car arid aslred me to go to Stratford-TVeatl~erly Drug Com- 
1)a11y ::"1i1 get hiin two or three ounces of paregoric. C got out of the 
cvrr arid went in the drug store. I had just a few cents. I had bought 
some gas and I think I had three or four cents, I didn't ha re  enough 
to buy the paregoric. I had the paper which you halid me, which pur- 
ports to be a clicck, with me that  after~ioon. I t  had betw mailed to our 
house on Camden Road. I had this check cashed when I went in 
Str:itford-TiTcatherly's, and bought the paregoric. From there we drove 
toward Patterson's Grocery Store on South Elm Strcet. Mr .  Frenc.ll 
qtopped the car and asked me to  get his hat  a t  a little dry cleaning 
place if I am not mistaken nest door to Pattersoii's and asked me to go 
to the Postal Telegraph Company and n i r e  his insurance prcmiunl 
to the Acacia Life Insurance C'on~pany. I (lid tliat. I nirecl them 
$9.50. From there l i e  drove to Sedgefield and drore llonie around file 
o'clock or fire-fifteen. My  brother, N r .  French and myself ilrore to 
Scdgefield. Mr. French suggested that we go out thcm. W e  were just 
riding. TVC got lionie about fire o'clock, I don't recall the exact time. 
We liatl supper after \IT returned home. That  erening before supper 
illy brother and 1 \vent to a grocery store. ,I.: r e  we..c getting ready 
to I e a ~ e  lionie my brother ven t  back into the Iiousc. H e  did not make 
any stntcmcwt at tliat time. I don't recall how long llc \ \as gone, it w : ~ i  
just a mi~ lu tc~  or trio. Then we \vent to the grocery store and came 
I)nclc horn(>. After tliat we liatl dinner a i ~ d  Mr. Frcncli asked if I woulti 
lilic to go riding in the evening. I told him I wanted to go to my  sister's 
and lie told me he ~ i o u l d  d r i ~ e  me over tlierc aftcr v,e went t o  ritlt'. 
Alhout six-thirty he asked me to dress so that we could go to  rid(,. I 
dressed and fcd tlic baby and n e  drove out toward 3tarmonnt Golf 
Club. TVllcn I n a s  puttiilg on my hat  in the bath rcom Mr. Frenrh 
I\ m t  to his desk in  the l i ~  ing room and  I ?an. llim ~vr i t ing  at his desk. 
1 (lid ]lot see a l la t  lie was vritilig. After hc finished n i i t i ng  he put the 
article upon uhicli lie had nr i t ten  in his pocket. Iil~niediatcly n f t c ~  
that l ie  Icft to go to ride. X r .  French was t l r i~ ing .  We started up 
Cnnitlcn Rontl. RIr. French decided hc n ould back up and go don 11 the 
otlicr nay ,  \\liicli hc did, to the intersection of Greenway and West 
h r k c t .  :wtl turned to the left ant1 droxe out nest of town on West 
Narkct  Street to n h a t  I now know as the Holden Road. When we got 
to tlic iuterscction of XTeqt Market Street and Holden Road he  stopped 
and looked both ways and tlien turned to the right n x l   vent several 
yards and I saw the rear light of a ear. I I c  d r o w  up almost pnrallcl 
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with this car and stopped and Mr. Oviens stepped out of his car a r o ~ ~ l l d  
to 3Ir. French's side of the car ill which lie was riding. I knew Mr. 
Bert Owens prior to 1 February. H e  came from his car in front of ours. 
H e  ~valked around to X r .  French's side of the car, Mr. French was 
driving, antl when he s a v  me sitting in the car he asked N r .  French 
what this meant. I asked him if he couldn't forget his difficulties and 
let bygones be bygones and be friends. When Mr.  French said if I 
didn't get out of the car and shut my mouth he nould kill me too. I got 
out through the right hand front door and fell on the ground. While I 
was getting out of the car there was a shot fired. I ran  and jumped 
in N r .  Owen's car and the reason I did this was because I was excited. 
Then I drore away and d r o ~ e  sewral  hundred yards I suppose, some 
little distance, and decided to tu rn  around and go back, because in 
the meantime I heard seyeral shots fired. I tried to turn  the car around 
and fainted and I don't remember. I went home tliat night. The nest 
thing I remember after I fainted I was in Mr.  Omen's car and he was 
driving. I went home. I also went to my  sister's that night after I got 
home. I don't know how I got over there and don't know how long I 
stayed at my sister's. My sister's name is  Mrs. Robert Chrisman. She 
lives on Percy Street in the city. The  next thing I renlenlber after I had 
gotten home that night and after I had gone to my sister's someone 
told me Mr.  French was shot. The nest place I remember being was a t  
the city hall in jail. I t  m s  Thursday morning or Thursday afternoon, 
I don't remember which. February first on Monday." 

B. B. Owens gare  the follo~ving account of the shooting: '(On the 
afternoon of this tragedy I rewired a telephone call some where 
around 5 3 0 .  The call lvas from Mr. French and he wanted to know 
if I would meet him, as he was leaving town, and there were some 
things he would like to talk with me about before he left. I replied that  
I would be at the office until six. H e  said he  did not care to meet me 
a t  the office, did117t care to come down ton.11 and a d ~ a n c e d  as his reason 
that he had been to Raleigh and just been released from jail that  
day. I offered to come to his house and he said he wanted to meet me 
privately, would meet me nhere  the Starmount Road turns off West 
Market Street. I replied that I couldn't come then as my  car wa.3 
on the wash pit. As to the time to meet him there, I do not know 
whether he told me or whether it was by mutual  agreement but it wa.; 
settled a t  6 : 4 5  or quarter to sewn. I got my car and drore out TV. 
Market Street to the intersection of the road that I knew t l~en  as the 
Starnlount Road, and just as I got to the end of the pavement, or where 
the dir t  road turns to the right, I saw a car go orer the crest of the 
ridge, had a trunk rack on it the same as Mr. French's car, so I jumped 
to the conclusion tliat it  was his car antl rode to the top of the ridge. 
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When I reached the top I could see that  it was a s,naller car thaii 
Mr. French's car, so I stopped and looked back to set3 if I could see 
anything of hirn as I lvas a little late. I did not leave until a quarter 
of swell, and I was bupposcd to be thwc tlmi. Jus t  as I looked 
back I saw his car turn. As the car turned I could recognize i t  from 
tlie t i re on the side, so I simply got out of the car and stobd there, and 
Mr. French drore up alollg side of ine. As he drovc up 1 could set, 

there was a lady in  the car with him. Hi s  statement had been that  he 
wished to see me privately, so I walked arouud and s a i l :  'What is the 
incalling of this, Bill?'  meaning why should he drag me out there in the 
wish to speak to me privately and then bring some one else along. -1s 
I walked u p  along side I recognized the lady as Mrs. French, she spoke, 
also, almost a t  the s:~nw time I (lid and 1 am iiot awnrate as to just 
uhnt  Mrs. Freneli said, but Mr. French did i ~ o t  ailswei. nie a t  all. HI> 
whipped around to her and said:  'God damn you, if you don't get out 
of this car and shut up  I will kill you too,' and when he said, 'I will 
kill you, too,' I felt k i d  of funny and jerked the door of his  car, at 
the same time his left hand came out of his coat pockel, with a gun. I 
grabbed his hand with both of my hands and the gun went off. W e  
rolled through the car struggling for the possession of the gun aud cow 
tinued to struggle. The gun went off several times in the struggle. We 
co~ltillued to struggle until Mr .  Frei~cli  lay still a i~ t l  1 got up, I dicl 
not stand over him and shoot h im in  any such mauner as he described. 
Tlie last I saw of Mrs. French up to tlie point of the struggle was her 
rolling out of the door of the car. I did not see what became of nir - 
car. It had been raining that day and nns  r a t l i ~ r  wrlnii. this b r i~ lg  
during the warm spell i n  J anua ry  and the 1st of February. After I 
liad gotten out of the struggle my car a i d  Mrs. French both were gone. 
I t  occurred to me that  the first shot that was fired we1 t square in the 
direction of Mrs. French. I jumped in N r .  Freiich's :ar and started 
in the direction my  car had been headed as  I presumed it had gone that 
way. I drove between 500 and 1,000 yards and came across my car 
backed right square across the road. Mrs. Frcncll wa3  slumprtl ovcr 
the steering wheel with her arms around the steering wheel and her 
head on her arms. My  presumption was that she was slicrt, and I shoved 
her over and started back to town. Somewhere betwem the scene of 
the shooting and Greensboro Mrs. Frencli came to and said:  'What 
happened?' I said, 'Xothing. Ererything will 1)e all right.' I said, 

you hurt  2' and she said, 'I don't think so.' She s l id  'What hap- 
pened? Where is Bil l? '  I said, ' E ~ e r y t h i l ~ g  will be all right. Keel) 
still.' She  was highly nerrous and pull i l~g a t  her liar~ds, and I was 
afraid to say much to her. 1 said, 'I will take you hc~me.' She said, 
'How about Bil l? '  I said, 'I xvill go back ttnd see about Bill, and if 
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I don't call you in a few minutes everything will be all right,' I carried 
Mrs. French home and put her out in front of the house. I was rather 
excited myself. I turned back and went back to where the shooting 
occurred. 3 s  I recall i t  my car was parked directly on the first little 
ridge in the road, and I drove u p  on top of that ridge and drove a little 
beyond it and came back and swung my  car so the headlights would 
swing to and f ro  and couldn't find any trace of Mr. French. Then I 
came back down the street to Greensboro." 

These inconsistent statements are  the  source of the rarious conten- 
tions in behalf of the State and of the defendant. 

.-lttorney-General Rrummi f f  and r-lssisfnnt Attorney-General Seawell 
for the State. 

l ~ o u n r c  K. I 'OIOICP,  Shcll~y B. ('ccreness aild ( ' a f f ~ y  (6 Sfaide!/ for 
defendant. 

A 1 ~ ~ . \ i ~ ,  J. The statute upon which the indictment is founded pro- 
\ides that  if any person shall ill a secret manner maliciously commit an 
assault and battery with any deadly weapon upon another by waylaying 
or otherwise, with intent to kill such other person, although the person 
assaulted may be conscious of his adversary's presence, he shall be guilty 
of a felony. I n  a comprehensive analysis of the statute the trial judge 
accurately instructed the jury with respect to the lam applicable to 
the various phases of the evidence, and in no aspect is the charge justly 
subject to the criticism that  he failed plainly and correctly to state the 
evidence or to  explain the law. 

The State took the position that the defendant and Owens had con- 
trived the assault previously to the meeting on Holden Road, and upon 
this theory the court submitted to the jury the question of their crim- 
inal conspiracy. The  clefendant contended that  there mas no evidence of 
a conspiracy between Owens and herself or of her participation in the 
assault, and upon this ground she demurred to the evidence and moved 
that as to her the action be dismissed. The denial of the motion calls 
for an examination of the testinlony concerning the relation of the 
parties prior to and a t  the time of the assault. 

I t  is evident that  Omens bore toward French a feeling of hostility. 
Their estrangement, which seems to have originated in visits made by 
Omens to the residence of French ostensibly to attend and restrain the 
latter while under the influence of liquor, culminated, according to the 
testimony of Owens, in their agreement to meet each other a t  the time 
and place at which the assault was committed and, impliedly a t  least, 
to settle their difficulty, if need be, by violence. French denied the 
alleged agreement and testified that  he and Owens had been friends and 
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that their "friendship liad continued for a considerable ength of time." 
I t  is no less manifest that  the relation between the defelldant and 

her l iusb~il~d n as not cordial. ITe \ \ a s  ;~cldirtetl to ilriilli; f r t y ~ w i t l y  t l lq  
quarreled; antl in the latter part  of J anua ry  she told hiin that he 
"nould not be living ill t~veiity-four hours." On Sund; y evening t h y  
liad another contentious \vrangle, fol lo~iing wliieli he mas arrested aiitl 
imprisoned. Sometime the nest day slie remitted the l~reniiuiu on hie 
policy or policies of iilsuraiice payable in the event of accidental death, 
ill nliich she was named as beneficiary. I t  mas in evidence that the 
tlcfelicla~~t suggested the direction in  which her car should be drive11 
011 Jloilday evening, a i d  that  immediately after tlie assault slie a h -  
tlonc'tl her husband with pitiless unconcern and h a s t e n d  away in the 
r : ~ r  of licr codefendant, wlio111 she subsequently attempted to defend 
against tlie assault. There was evidence in  contradiction and explana- 
tion, but the apparent inconsistencies were appropriately rcfcrred to tlie 
jury ns the final arbiters of tlie facts. 

Tlic. first five exceptiolis a rc  atldresml to parts of Frenrli's tc.stirrioiq 
wliirli was offcrctl for the purpose of showing disagreement and aritag- 
onis111 betxern the clefenilant and her husband. I t  is argued that  thir 
tcstirno~ly was admitted in breach of the statutory provis on that  neither 
hushand nor n i f e  shall be competent to give evideuce against the other;  
hut proof of an assault is an  exception to the gei~eral  rulc. C. S., 1802;  
8. 7? .  Dacidson, 77 S. C., 522. I n  S.  u. alder mat^, 182 .V. C., 917, this 
Court approved the following statement taken from Wllarton's Crinlirial 
E ~ i d e i ~ c e :  "111 all eases of personal irijuries committed by the husband 
or w i f ~  against each other, the injured party is  an  atiruissible n-itness 
agaii~st  the otlwr. Thus, the husband may be a n i t r ~ t m  against the 
\\if(, when she is prosecuted for assaulting hiin." T112 evidence was 
competent as tending to disclose the motive, purpose, atld extent of the 
conspiracy. 

Tlie sixth exception refers to  this incident : I n  tlie Gi~eensboro Dally 
a\-ezi,s of 29 Ju ly  appeared an  article entitled, "Tno other charges against 
Bert Owens." The defendant asked leaxe to inquire of tl e jury whether 
any of tllein had read the article. Slie offered neither an1 affidavit nor 
cvidellcc of any kind as a basis for the motion antl t l ~ e  court in the. 
cxercise of its discretion wisely declined to stay the tr ial  and en~bnrk 
upon the proposed exploration. Tlie defendant n as not deprived of her 
right to have the question investigated upon a motion to set aside the 
wrdict .  R a d s  v. X f g .  Co., 108  S. C., 282 ;  S. 1 ) .  .Tac.li,::on, 112 S. C.. 
8.51. 

W e  see no satisfactory reason for sustaining the exceptions to French's 
tcqtimouy in regard to the policies of insurance and thr  payment of 
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the premium. The contents of the policies were entirely collateral to 
the assault charged in the inclictmelit and were therefore open to par01 
proof. S. u .  Ferguson, 107 S. C., 846; S. v. Surles, 117 N. C., 721; 8. v.  
Sharp, 125 N. C., 631; S. u. Hayes, 138 S. C., 660; S. v. n'eville, 157 
S. C.. 591. Besides, the objection is made harmless and the discussion 
academic in view of the defendant's admission that  she knew the policies 
had been issued and that  she paid the premium with her husband's 
molley. Equally competent and material was evidence offered to show 
the defendant's failure to visit her husband after he had entered the 
hospital, the agitated "arguments" in  which they had often engaged, 
and the defendant's inclination to "go off and stay out all night." 

The remaining exceptions are  formal. The  case was carefully tr ied;  
no conipetent evidence was excluded to the prejudice of the defendant; 
tlie lan- n-as accurately applied. We find 

S o  error. 

STATE r .  A. H. GOSSETT. 

(Filed 7 December, 1932.) 

Husband and Wife A a:  C c - Resumption of conjugal relationship 
ordinarily rescinds deed of separation. 

Where the husband and wife duly execute a deed of separation stipu- 
lating that tlie parties had agreed to live separate and apart from each 
other for the remainder of their lives, and thereafter the husband visits 
the wife on several occasions and renews the conjugal relationship on 
cat11 risit the deed of separation is rescinded by the acts of the parties 
tllnu<c'l\-cs, :111d tlltl deed of separation is 110 defense to a prosecution of 
thc husband for abandonment and nonsupport of the wife. 

C'RII~IISAL ACTIOS, before Nhazc, Emergency Judge, at Ju ly  Term, 
1933, of GUILFORD. 

Tlie defendant was indicted for abandonment and nonsupport of his 
wife. At the trial in the Superior Court he pleaded not guilty. The  
wife of defendant testified that  they were nlarried in 1927  and lived 
togetller until 30 January,  1932. She said:  "Mr. Gossett was out at 
another house with another girl. I saw him when he  came out with the 
gir l  and got in the car. H e  came home and of course he was mad with 
iiie, and we could not agree for three weeks after that, and he asked me 
to give him separation papers. I n  fact, he said he was not ever going 
to l i re  ~ v i t h  me any more . . . and I might as well give him 
separation papers, and I asked him just x h a t  would become of me and 
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the baby, and he  said he would take care of LIS." The  State's witness 
further testified that  the defendant came after her and took her to the 
ofice of an  attorney in Greensboro. After the separatioi~ agreement n a s  
completed it vias submitted to Mrs. Gossett and she s l i d :  "I started 
reading mine, and I was crying, of course, and I got down to some- 
t l ~ i n g  about some kind of support. I really do not understand the 
papers." 

After the agreement was signed the wife sold her living-rooin suit for 
$10.00 and used the money to pay house rent. A t  the time of signing the 
defendant gave his wife $2.00, and afterwards bought groceries amount- 
ing to $2.25. H e  also gave her $4.00 with which to buy rt pair of shoes. 
The  separation agreement mas dated 30 January,  1932, and recites the 
marriage and the birth of a child named Harold Gcrssett, ~ v h o  was 
then four years of age, and continues as follows: "Whel-eas, the parties 
liereto have nlutually agreed upon an immediate sepitration and do 
hereby agree to live separate and apart  during the remainder of their 
lives, being moved so to do for adequate reasons and noi, for  mere voli- 
tion or caprice, but because i t  is esselitial to their hea l t l~  and happiness 
as nforesaid," etc. Each party released the other from all interest in 
real or personal property, and the niother was to have the care, custody 
arid control of the child, and the father mas to ha re  the pririlege of 
visiting the child. The separation agreement n a s  duly executed as 
provided by law. 

The wife testified that after the separation agreernwt was signed 
that the defendant, her husband, visited her and had s e ~ u a l  intercourse 
wit11 her on the  occasion of each visit. She said:  "I did that  because 
I knelt if I did not submit to him he  would not come back and he mould 
not give me anytliing." Tliere was further evidence that the ~ v i f e  was 
n \\-oman of good cliaracter, and that  neighbors and friends had con- 
tributed to her support, as she was destitute. The  warlalit \vas issued 
011 22 February, 1932. , l t  the trial the defendant rllied upon the 
separation agreement as a defeme to the crime charged. There Tvas a 
rcrdict of guilty, and from jndgniellt pronounced t h c r ~ o n ,  sentencing 
the dcfendaut to the roads for a period of twelve months, he  appealed. 

-1 f f o~ney -Genwa l  Brummitt and Assistant d f t omey -Geneml  Seawe71 
for the State. 

A. C .  Dal,is and Shelley B. C'aceness for drfendant. 

B R ~ G D E N ,  J. I f  a separation agreement is duly execute11 by a llusballtl 
and nife,  and thereafter the husband visits the wife from time to t in~e ,  
2nd upon each visit resumes the conjugal relationship, does such con- 
duct inralidate the agreement ? 
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Separation agreements, while not favored by our law, have been gen- 
erally uplield wlien properly executed. The general priiiciple governing 
tlie validity of such agreements, is thus expressed in T a y l o r  v. T a y l o r ,  
197 S. C., 197, 148 S. E., 174:  "It seems to be unquestioned that a 
separation agreement must be untainted by fraud, must be in all re- 
spects fair ,  reasonable and just, and must have been entered into without 
coercion or the exercise of undue influence, and with full knowledge of 
all tlie circumstances, conditions, and rights of the contracting parties." 
hloreover, the effect of the resumption of the conjugal relationship 
betweell the parties after an agreement has been duly executed, lias 
beell discussed in several decisions, notably: S m i t h  v.  Xing, 107 N. C., 
273, 13 S. E., 37;  Archbe l l  v.  Archbe l l ,  158 S. C., 408, i 4  S. E., 327; 
-1Ioo1e L'. J Ioore ,  183 S. @., 338, 1 1 7  S. E., 1 2 ;  8. c .  XcKay ,  202 S. C., 
470, 163 S. E., 586. 

I n  the Smith case,  sups, it  was said:  "The law, if it  iwognizes, does 
not favor, articles of separation, and will not so construe them as to be 
valid after the parties have themselves canceled the agreement to separate 
by cohabiting together, unless it appear in the deed plainly that such 
separate support is to be continued, notwithstanding any future recon- 
ciliation and coliabitation." I n  the Archbe l l  case the Court declared: 
"It is further established that  if the parties resume the conjugal rela- 
tions the agreement will be rescinded." Tlie same general assertion 
;~ppears in the X o o r e  case in these words: "We need not discuss this 
proposition, however, for it has been definitely decided that if the 
l'artieu resume the conjugal relation the agreement is thereby rescinded." 

The lieart of the separation contract is contained in  the declaration 
tlierein: "-Ind do hereby agree to live separate a i d  apart  during the 
runailitler of our lives." Sotwithstanding, the defendant continued to 
visit the wife, to contribute pittances to her support, and upon each 
~ i s i t ,  to resume sexual relationship. The  tr ial  judge, upon this aspect 
of the case, charged the jury as follow : "The court instructs you. 
gmtlemen of tlie jury, that  if the defendant did that, if after this deed 
of separation was entered into and before this warrant was sworn out, 
if lie came back to see his wife and on each occasion had sexual inter- 
course v i t h  her, as testified by his wife, then the court instructs you, 
gentlemen of the jury, that  this deed of separation became of no validity 
at all. When a husband and wife enter into a deed of separation the 
policy of the law is that  they are  to l ire separate, that they are not to 
keep up tlie sexual relation and continue that, but that  they are to l i ~  e 
separate and apart, and if after the deed of separation is entered into 
a man goes to see his wife and child, and every time he  goes to see her 
he has sexual intercourse with her, tlie deed of separation is of no 
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ral idi ty a t  all, i t  becomes set aside, and the court i i i s t r~c t s  you, if you 
find the facts to be true, that  this inan risited his wife and child after 
this deed of separation was entered into and before th i ;  indictmelit or 
warrant n-as taken out, if you find that  to be true, that lie came to see 
her, and that  erery t h e  he came to see her they had sexual intercourse, 
then the court instructs you to disregard entirely the eridence about the 
deed of separation, because, if that  would be true, the pa .ties tlieiiiselrrs 
would disregard i t  and cannot expect the court to regard it if they did 
not regard it, and the obligations assumed in the contract would all be 
released from the parties and the rights of the husbaucl and wife and 
the duties and obligations would be reimposed upon the parties." 

The defendant assigns the foregoing instruction for error, contendiiig 
that the law therein containetl was stated too broadly, for that  it 1135 
1rerc.r been held tha t  the mere resumption of sexual relation is sufficient 
to invalidate a deed of separation. There is ample support in the books 
justifying the defendant's exception, but this Court is corstrained to up- 
hold the r iew of the law so expressed by the trial judge; other~viw, the 
separation agreement would degenerate into a mere cloak or device by 
llieans of nliich the husband v,ould escape the responsilcilities imposed 
by the iiiarital status and yet be free to partake of such pririleges as he 
chose to enjoy. AIaiiifestly i t  is not to be assumed that tlie law would 
l~rotcct  the integrity of tlie agreement and yet therebj, sailctioii and 
approre, for all practical purposes, illicit intercourse ant1 pronii: TIIOUS 

assignation. 
The  separatioli a g r e e m e ~ ~ t  constituted the sole defeiiw to the criilic 

charged in the warrant, and it necessarily fo1lon.s that  after tllc agree- 
ment has been treated by the parties as a "mere scrap of paper" slid 
set a t  iiaugllt by their co~lduct, then it no longcr :i.\*ails. 

T o  error. 

UXA1t.i AND C I T Y  NATIONAL B A N K  O F  J O H N S T O N  CITY,  ET AL., V. 
J O H N  P. L E W I S  ET AL. 

(Filed 7 December, 1932.) 

Attachment H +Court has discretionary power to allo~v intervener to 
claim property while it is still in cusiodia lcgis. 

Where tlie plaintiff sues the defendant for debt, asks that a deed be 
set aside as fraudulent, and attaches certain personal property, and both 
parties appeal from the judgment: Held ,  the trial court has tlie power 
if  not as a matter of right, then as  a mattcr in his discretion, to allow 
a claimant of certain of the personal propcsty to interwne a t  the nest 
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succeeding term of the court after affirmance of the judgment 011 apgeal. 
the personal propert? claimed still being in custodia legis, and the judg- 
ment that the personal property claimed by the intervener was the prop 
erty of the defendant may not he pleaded as res judicata in bar of the 
interreuer's claim. C. S., 4@, 840. 

APPEAL by plaintiff from Schenck, J., at J u n e  Spccial  tern^. 1032,  of 
WATAUGA. 

Civil action for debts, and to hare  deed set aside as fraudulelit, ~vit l i  
ancillary remedy of attachment. 

Interrention by J. C. Donnelly who set up title to a part  of the prop- 
erty attached, to wit, the ('Major Donnelly horse." 

From a rerdict and judgment in favor of the interrencr, plailltiff 
appeals, assigning errors. 

T .  C. Bozcie for plaintifis. 
Errin & Ervin for intervener. 

STACY, C. J. Plaintiff sued the defendants, John P .  Lewis a i d  Madge 
31. Levis, for debt, asked that a deed be set aside as fraudulent, and 
attached certain personal property including the "Major Donnelly 
horse." I t  was contended by Mrs. Lewis on the trial that she held said 
horse only as bailee. Both sides appealed from the verdict and judg- 
ment entered at the September Term, 1930. Watauga Superior Court, 
which was affirmed 27 June,  1931. Ralzk v. Lewis, 201 S. C., 1-18) 159 
S .  E., 312. 

,It the next succeeding term follo~ving affirmance of the j u d p e n t  on 
appeal, J. C. Donnelly was allowed to come in as intervener, orer 
objection of plaintiff, and set up title to the "Major Donnelly horse." 
which was still in the possession of the sheriff or i n  cttsfodia l rg i s .  
Glenn v. Bank, 84 K. C., 631. This  mas a matter resting in the sound 
discretion of the tr ial  court, if it  be conceded the intervener was not 
entitled to come in as a matter of right. C. S., 460 and 840; Sanders v.  
X a y ,  1'73 N. C., 47, 91 S. E., 526; Washington v. Hodges, 200 N. C., 
364, 1.5 S. E. ,  626. 

Speaking to the subject in Dodson v. Bush, 4 N. C., 18, the Court 
said:  " S o  time is limited by the act of Assembly when the party claim- 
ing the property attached shall interplead. We think he may do so on 
the return of the writ of attachment, or at any time afterwards, so that 
i t  is  done before final judgment in the cause." This was quoted with 
approval in Evans v. Transportation Co., 50 3. C., 332. 

I t  follows, therefore, as the court had the discretion to allow the in- 
tervener to come in and set u p  his claim to a part  of the property 
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attaclied, which was exercised i n  interverier's favor, thc fo rmer  juclg- 
ment ill the  action could not be pleaded by the plaintiff , is res judicuia. 
3-1 C.  J . ,  1024. T h e  case of L a d a n y  v. Alssczd, 9 1  Corni., 316, 99 Atl. ,  
762,  cited mid relied up011 by plaintiff, is not controlling;, f o r  t h e  t h e  
clilllnant u i~dcr took  to assert his r ight  ill an independent action rather  
t h a i ~  by inten-ent ion i n  t h e  original cause as  the  inter.-ener h a s  done 
here. 

As  110 rcrersible error  lias been made  to appear, t h e  rerclict and judg- 
ment n ill  be upheld. 

S o  error. 

STATK r. CLAY SHEPHERD. 

(Filed 7 December, 1932.) 

I .  Criminal Law I j-Directed verdict on conflicting cviclence is erroi*. 
Where in n criminal prosccntion the evidence is conflicting or equivocal 

a c l i a rq~  dircctinq a vcmlict against the clefendant is errol. 

APPL \ L  by c l ~ f e n d a ~ l t  f r o m  -1Ioore, J . ,  a t  Marc11 Ter111, 1932, of 
WILKES. 

('riini11a1 proseecutio~~ tried upon all in i l i c t rne~~t  cliargi~rg, the  tlcfrlitlant 
T\ i th  forcible trespass. 

T l ~ c  prosecut i~lg witness a n d  t h e  fatller of the clefendanl arc ar l joini i~g 
I n ~ ~ c l o ~ v i ~ c r s ,  tlic t r u e  d i ~ i d i n g  1i11e bt,tneen the  propcrt ie i  being i n  dis- 
pute. T h e  prosecuting nitllcss set a l ~ u n ~ b e r  of posts preparatory to 
erecting R fence aloirg the diritling line. Thcsr  were r t m o ~ e d  by the 
d c f c n t l a ~ ~ t ,  a t  the illstance of his  father ,  under :i claim 3f riglit-both 
parties claiining to be in  the  r igh t fu l  possession of the llropcrty w l ~ c l ~  
t h e  posts n-ere erected. 

T h e  court charged the j u r y  tha t  if they b e l i c ~ c d  tlic c~ritlcr~cc to  re- 
t u r u  a re rd ic t  of guilty. Exception. 

Tcrdict  : Guil ty.  
J u d g m e n t :  "That  defenda~i t  p a y  a fine of $23.00 and costs, and p , v  

R. F. Brown $5.00 f o r  damage to t h e  fence." - 
Drfendnnt  appeals, assigning errors .  

Attorney-General  B ~ u m m i i t  a n d  Assis tant  Aftorne?/-G9neral Senwcll 
for t h e  S ta te .  

A. H .  Casey  for dc fendun l .  
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STACY, C. J. I t  is conceded by the Attorney-General that  error was 
committed in directing a rerdict on conflicting or equivocal ex-iderice. 
S. v. Singleton, 183 N. C., 738, 110 S. E., 846; S .  c. Estes, 185 S. C., 
7 5 2 ,  117 S.  E., 581. Belief in the defendant's guilt is not enough. This 
must be established beyond a reasonable doubt. S .  v. Boszcell, 191 N. C., 
260, 139 S. E., 374. 

The defendant also excepts to the form of the judgment, but as a 
new tr ial  must be awarded for error in the charge, which necessarily 
vacates the judgment, consideration of this exception is omitted. 

New trial. 

STATE EX REL. BEATRICE PARKS, r. A. G. SEAGRAVES. 

(Filed 7 December, 1932.) 

A p ~ c a l  and Error E a 4 u d g m e n t  is necessary lmrt of record propels. 
It is the duty of the appellant to see that the record is properly made 

ul) and transmitted, and it is required that the pleadings, the issues 
and the judgment be a part of the transcript in all cases, and where the 
record does not contain these necessary parts the appeal will be dismissed. 

APPEAL by defendant from 12100re, J., at May Term, 1932, of WILKES. 
Proceeding in bastardy (ciril action, S. v. Liles, 134 N.  C., 735, 47 

S. E., 750). 
From "judgment signed," the defendant appeals. 

E'. J .  XcDufie and Trivette & Holshouser for plaintif. 
J .  11. M'hicker for defendanf. 

STACY, C. J. The record recites "judgment signed," but ~ v c  are ]lot 
advised as to its contents. The proceeding was denominated a criminal 
action in the justice's court, and a civil action in the Superior Court. I n  
the absence of the judgment, we cannot know whether it purports to 
be one rendered in a civil action or in a criminal prosecution. 

Rule 19, sec. 1, provides that "the pleadings on which the case is tried, 
the issues, and the judgment appealed from shall be a part of the tran- 
script in all cases." The  judgment of the Superior Court is not in the 
record. Everett v. Fair Association, 202 N. C., 838, 162 S. E., 896. I t  
is the uniform practice to dismiss the appeal for failure to send u p  
necessary parts of the record proper. Riggan v. Ilarrison, a l t f e ,  191; 
Pruitt 2.. Wood, 199 K. C., 788, 156 S. E., 126. I t  is the duty of ap- 
pellant to see that the record is properly made u p  and transmitted. S .  v. 
Frizell, 111 N .  C., 722, 16 S. E., 409. 

Appeal dismissed. 
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STATE r. J O E  STSFFORD. 

(Filed 7 December, 1932.) 

Crimninnl Lam L a-Motion to reinstate appeal will not be allowed where 
appeal, although dismissed, was considered on its mcrits. 

Wlierc an appeal, dismissed for a defect in the record, is considered 
un its merits notwitlistallding tlie defect, the prisoner's motion to reinstate 
his t ~ ] ) l ) t v ~ l  \\-ill Iw tlisnllonc~tl, since rr i~~rt i i tc lnrnt  conltl serve I I O  nst3f11l 
lurpose. 

~ IOTIOS by pr i so~ie r  to  reinstate appeal,  to  the  end t h a t  record m a y  be 
ronipleteil and  case coiisideretl oil i ts  merits.  

ST I(  v ,  ('. J .  E:T ell if i t  TI r r ~  l ~ r r ~ n i s s i h l r  fo r  t l l ~  l ) r i w l ~ r r  to supl)ly 
the  dcfect i n  the rccorcl by filing affidavit of insolreilcj here, which i t  
is not (S.  v. P a r i s h ,  151 N .  C., 639, 6 5  S .  E., T 6 2 ) ,  or  if we should 
r rgard  tlic prcsent motion as  a n  application f o r  wri t  3f c ~ r f i o r n r i  to 
br ing up t h e  appcal,  i t  would avai l  the p r i s o i ~ ~ r  ~iotliilrg, for,  as  pre- 
\iolisl- stated, tlie casc was considered oil i ts mc~rits,  i i o t ~ v i t l ~ ~ t a ~ ~ ( l i i i g  
the dcfccts i n  the  rccord, and  iio reversible error  discowred. 

Tlie rcnsoiis assigned by couilscl f o r  thc  coilditioi~ of the record a r c  
q ~ ~ i t e  sufficient to acquit them of ally i~eglcct,  but it  would s t ~ v c  110 

nscful purpose t o  redocket tllr  case only t o  affirm it again. 
3lotioli t l iwl lo~red .  

3lIiS. I<. A. CHII,U r. G U R S E Y  P. HOOD, C O M M I ~ S I O ~ E R  OF BASKS OF TEIE 

STATE O F  SORTH CAI~Ol~INA, EX REL. FIRST BASK AXU TRUST 
C'C)JIPhSY O F  HI~CNDERSOSVILTX, K. C. 

(Filed 7 December, 1932.) 

Kznks and Hanking H cl-Claim against insolvent bank must be first 
prcscmted to Comrnissioncr of Yanks before he may b e  sued thcreon. 

111 order to bring an action against the Commissiorer of Canlis to 
r t ~ w - < , r  011 :L <.1:1il11 : I ~ : I ~ I I S ~  a11 insoI~-t~nt 1):1nI< whosc~ a s s ~ t s  hxvo L W P I I  
taken over by him, the plaintiff must allege that the claim liad been 
1,rrsentcd to the Commissioner and that lie bad refused payment. N. C. 
Code, 21S(c). 
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APPEAL by defendant from Schencil., J., at  May Civil Term, 1932, of 
HEKDERSOK. Reversed. 

This is an  action for actionable fraud instituted by plaintiff agaiiist 
the First  Bank and Trust Company of Hendersonville, R. C., now being 
liquidated by Gurney P. Hood, Commissioner of Banks, alleging damage. 
The plaintiff contends that  she was defrauded out of $3,476.70 by the 
First  Bank and Trust  Company of Hendersonville, N. C., through its 
cashier J. Jfack Rhodes. She also alleges "That the said sum of 
$3,476.70 so wrongfully and fraudulently obtained from the petitioner 
as hereinbefore alleged augmented the cash assets of the said First  Bank 
and Trust Company, in the said sum of $3,476.70, and that  at all times 
from 13  September, 1928, to 19 November, 1930, the said bank had 
on hand cash assets largely in excess of said sum and that  the respondent 
Commissioner and his liquidating agent received from the said bank 
cash largely in excess of the sum sued for in this action." 

Gurney P. Hood, Commissioner of Banks of the State of Sor t l i  Caro- 
lina, has been duly made a party defendant, i n  accordance with the 
stntute. The  defendant demurred to the complaint on several grounds, 
the one we are now considering i s :  "The defendant demurs ow tenris 
to the complaint, for that said complaint fails to state any cause of 
action, in that  it appears: That  the  plaintiff failed to allege that the 
claimant, Mrs. R. A. Child, has presented her claim to the liquidating 
agent, or Commissioner of Banks, and that same has been rejected, as 
required by section 218(c), subsections (10) and ( l l ) ,  Consolidated 
Statutes:  That  as a prerequisite to the right to maintain this action, 
the plaintiff was required to present her claim to the liquidating agent." 

Sheldon M. Roper, Lit~coltzton, S. C., and C.  D. Weeks, Henderson- 
rille, S. C'., for plaintiff. 

Redden & Redden for defendanf. 

PER CURIAM. I n  Buncombe County v. Hood, Commissioner of B u n h ,  
202 S. C., a t  p. 795, speaking to the subject, is the following: " S o  ac- 
tion or suit to recover on a claim against an  insolvent banking corpora- 
tion, organized under the laws of this State, can be maintained against 
the Commissioner of Banks, where said Commissioner has taken into his 
possessioii the assets of such corporation, and is engaged in its liquida- 
tion, as he is authorized and directed to do by chapter 113, Public Laws 
of North Carolina, 1927 (N. C. Code of 1931, sec. 218(c), until such 
claim has first been presented to said Con~missioner and rejected by 
him." The decision, supra, mas filed 15  June,  1932, and the demurrer 
in the present action mas heard at May Civil Term, 1932, of Henderson 
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County Superior Court. T h e  learned judge who decided the presclit 
action did so before the above decision was rendered. O n  authority of 
the above decision, the demurrer in the present action is sustained. Tlic 
judgment orerruling tlie den~ur re r  in tlie court below is 

Reversed. 

W. I). IZENNEDT. B D ~ ~ I S I S T R A T ~ R  OF CHARLES CRBIGE II<E?J?\TEI)T, T. I{. I'. 
LOOIZADOO ASD EVASS CONTRACTIXG COMPAXT. 

(Filed 5 December, 1932.) 

Highways B n: Master and Scrrant D c-Negligence of t ~ u c k  dviver was 
not established and question of whether he was rmployee is im- 
material. 

Where in an action for wrongful death the evidence is to the effect that 
the plaintiff's intestate, a child about four years old, ran suddenly into 
a public street and into the side of a truck and was struck and kil l td 
Iry its rear nheels, and that the truck was being driven in a careful man- 
ner at a lawful rate of speed, and that the truck driver could not have 
heen the child in  the exercise of due care, the action nil1 be dismissed 
on motion of nonsuit, the plaintiff having failed to establish negligence, 
and the question of whether the truck driver was an employee of his 
codefendant or was an independent contractor need not be considered. 

APPEAL by plaintiff from ,IlacRae, b'pecial Judge,  at  N a r r h   tern^. 
1932, of ROWAN. Affirmed. 

This i s  an action to recover damages for the death of plaintiff's ill- 

testate, alleged to have been caused by the nc3gligence of the defcndant, 
R. P. Lookadoo, an  employee of the defendant, Evans Contracting Coni- 
pany, while engaged in tlie performance of the duties of his employment. 

From judgment dismissing the action as of nonsuit, a t  the close of the 
evidcnce for the plaintiff, plaintiff appealed to the Supreme Court. 

X.  Lee W r i g h t  for p la in t i f .  
Quinn,  H a ~ n r i c k  cP. Harr i s  for defendant ,  R. P. Lookad(lo. 
Rendleman & Rendleman for defendant ,  Evans  C o n / ~ a e ~ i n g  Covzpany. 

PER CVRIAIM. All the evidence at the tr ial  of this action showed that 
plaintiff's intestate, a child about four years of age, ran  into a public 
street in the city of Salisbury, N. C., as a truck heavily loaded with stone 
and cement, and driren by the defendant, R. P. Lookadoc, mas passing. 
The  child ran into the truck, and was injured by the rear wheels which 
struck and passed over him. Hi s  death resulted alnios immediately 



X. C.] FALL T E R M ,  1932. 651 

from his injuries. There mas no evidence tending to show that  the child 
\\-as injured and killed by the negligence of the defendant, R. P. Look- 
adoo. On the contrary the evidence showed that  the defendant, R. P. 
Lookadoo, was driving the truck slowly and in  a lawful manner, and 
that  he did not see, and because another truck had stopped immediately 
ahead of him, making i t  necessary for him to pass arouud this truck, 
could not by the exercise of reasonable care have seen the child as he ran  
suddenly from the sidewalk into the street. 

As there was no evidence from which the jury could have found that  
plaintiff's intestate was killed by the negligence of the defendant, R. P. 
Lookadoo, i t  is  immaterial whether he  was an  employee of his codefend- 
ant, Evans Contracting Company, as alleged by the plaintiff, or an 
independent contractor as alleged by said company. 

There was no error in the judgment dismissing the action for the 
reason that  plaintiff failed to offer a t  the trial any evidence tending to 
sustain the allegations which constitute his cause of action. The judg- 
ment is 

Affirmed. 

TV. H .  H U G H E S  ET AL. V. M. G. TEASTER ET AL. 

(Filed 7 December, 1932.) 

Cancellation of Instruments B +Plaintiff must show his interest in 
land and right to sue in order to maintain action. 

S e m b l e :  The county commissioners are necessary parties to declare 
a deed to the county void, and where there are no allegations in the 
complaint showing the right of the plaintiffs to bring the suit, or that 
they were taxpayers or residents of the county or have an interest 
authorizing them to bring suit, the case will be dismissed. I n  this case 
there was no allegation of a demand upon and refusal of the commission- 
ers to bring suit. W a d d i l l  v. Masten ,  172 N .  C., 582. 

 PEAL by plaintiffs from Moore, J., at  *$pril Term, 1932, of *$VERY. 

Civil action to declare void deed made to board of commissioners of 
.\very Couiity for county-home site. 

From judgment dismissing the action, the plaintiffs appeal, assigning 
errors. 

Watson  & Fou f s  for plaintiffs. 
E r v i n  & E r v i n  for defendants. 

STACY, C. J. The purpose of the suit being to d i ~ e s t  the c o u ~ ~ t y  of 
its property, or to set aside a conveyance already made to the board of 
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commissioners, i t  would seem that  the grantee in  said deed is  a necessary 
party to a complete determination of the rights of thoze claiming all 
interest therein. Le Duc c. Brandt, 110 N. C., 289, 14 S. E., 778. Aver!. 
County is not a party to the action. 

I t  does not appear from the complaint who the plaintiifs a re  or what 
interest they may have in the litigation. I t  is not allegecl that  they are 
taxpayers or residents of Avery County. This is  gleaned, if a t  all, from 
the title of the cause. 44 C. J., 1430. 

I t  not appearing that  the plaintiffs have such interest :is to authorize 
them to bring the action, or that  they are in  position to do so, the 
motion to dismiss was properly allowed. Hines v. Vann, 118 N .  C., 3, 
23 S. E., 932. 

There is no allegation of demand and refusal on the pa r ;  of the county 
commissioners to bring suit, as was the ease it] lYaddill $1. Xasfen, 172 
PIT. C., 582, 90 S. E., 694. 

Affirmed. 

I:. ST. CI,.IIH T H O M P S O N  v. T H E  W H I T E H A L L  COME'ANY, J. C.  
P I T M A N  ASD S. D. McKINNEY.  

(Filed 14 December, 1932.) 

Taxation H g-Owner may redeem property within one j,ear by paying 
taxes with interest and may rely on sheriff's statement of amount 
due. 

Uiider the provisions of 2 C. S., 5038, the owner or on(? having an ill- 
terest in the title to lands which hare been sold by the sheriff for taxes 
may ledeem tlie lands thus sold within one year from the date of sale 
~13011 paying to tlie sheriff for the use of the purchaser the sum meil- 
tioiled in  the certificate nith interest at the rate of 20 per cent per annum. 
ctc., aiicl where the onner or his agerit inquires of the sheriff, or his 
deputy in  clmrge, the amount to be paid for the redemption, such owner 
or his agent has a right to regard the amount so stated as correct, and 
upon the payment thereof nithin the time stated the tax lien will cease 
and the deed made to the purchaser will be avoided and an error of a 
few cents made by the sheriff in fising the amount ~ 1 1 1  not be held 
fatal mder the doctrine of de miilimis non curat lex. 

APPEAL by plaintiff from ,IlcElroy, J. .  at  Ju ly  Turn, 1932, of 
MITCHELL. NO error. 

This is an action brought by plaintiff against defend an;^ for the pos- 
session of a tract of land (describing same) containing 104 acres on the 
waters of Crabtree Creek, in Mitchell County, Kor th  C a r ~ l i n a .  

The  prayer is as follows: "Wherefore plaintiff prays judgment 
ngai~lqt tlie defendants for the sum of twenty-five hundred dollars 
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damages on account of defendants' unlawful and wrongful entry and 
trespass upon said lands and for feldspar and other minerals removed 
from said lands of the plaintiff herein; and for a restraining order 
restraining and enjoining the defendants from trespassing upon said 
lands and from mining and removing the minerals and feldspar there- 
f rom;  and for a judgment declaring the plaintiff the owner of said 
lands described in the first paragraph hereof; and for the cost of said 
action; and for such other and further relief as to the court may seem 
right and just." 

An  order was made as follows: "This cause coming on to be heard 
and being heard upon the defendants' motion to dissolve the temporary 
restraining order heretofore issued in this cause, and being heard, i t  
is ordered, adjudged and decreed by the court that  the said restraining 
order be dissolved upon the defendants executing a bond payable to the 
plaintiff in the sum of five thousand ($5,000) dollars conditioned that 
the defendants pay the plaintiff such damages as the plaintiff may re- 
cover of the defendants in this action," etc. 

The  defendant, the Whitehall Company, in its answer denied the 
material allegations of the complaint and claimed fee-simple title to 
the land in controversy, more accurately describing same under recent 
survey. J. C. Pi tman and S. D. McKinney disclaimed any interest in 
the land in controversy. 

The  defei~dal~ts '  prayer:  ''Wherefore, the defendants pray the court 
that the Whitehall Company be declared by judgment to be the owners 
of the lands described in the answer, and that  the plaintiff own no 
interest therein; and further, that  the plaintiff's pretended title be 
declared void and removed as cloud of title upon the defendant White- 
hall Company's land, as well as for the costs in this cause incurred; 
together with such other and further relief as to the court may seem 
equitable and just." 

"By consent of the parties both plaintiff and defendants and their 
counsel, it is agreed that a tr ial  by jury shall be waived by the parties, 
and that the cause shall be submitted to the presiding judge to find the 
facts and declare the law and the rights of the parties upon such issues 
ns the court deems material in the ascertaining of the rights of the 
parties." 

The tr ial  judge found all the issues in favor of defendant, the White- 
hall Company. The court below rendered judgment on the verdict. The  
plaintiff made numerous exceptions and assignments of error and np- 
pealed to the Supreme Court. 

Emin (e. Ervin for plaintif. 
Vafson & Fouts for defendants. 
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CLARKSOK, J. The  land in controversy mas owned by o i e  J. L. Barnes. 
who left Mitchell County in 1901 and from 1902 until 1927 it \ \as rc- 
turned for taxes by his agent each year. 011 3 June,  192 i, J. L. Barnes 
conveyed the property ill controversy to the Whitehall Company, thcx 
defeudal~t, for the sum of $10,000. 011 7 October, 1918, L. F. B u r l e s o ~ ~ ,  
sheriff and tax collector of Mitchell County, North Carolina, sold tlic 
property ill controversy for taxes for the year 1917, a t  which time lhc 
property was bid in for E. St .  Clair Thompson, the plaintiff. 

The  only legal cont ro~ersy  is over the sale for tlie taxes of 1917. 
Many issues were set forth and answered by the tr ial  judge, by cconsciit. 
a jury tr ial  being maived. 

One of the defendants', the Whitehall Conipa~~y's ,  defense ill this action 
is that the tax was paid by J. L. Barnes, or his agent, ..vitliiu the time 
allowed for the redemption of the property from sale. The tax receipt 
shows that the 1917 tax was paid on 7 ITovernber, 1918, precisely thir ty 
days after the property had been sold for taxes. 

2 C. S., 1919, sec. 5038, provides: "Tlie owner or oscupant of ally 
land sold for taxes, or any person having a lien thcreon, or any i11tere.t 
or estate therein, may redeem the same a t  any time within one year after 
the day of such sale, by paying the sheriff for the use of ;uch purc!lavr. 
his llcirs or assigns, the sum mentioned in his certificnt?, n i t h  interc'st 
thereon a t  the rate of twenty per cent per annum," etc. 

The  receipt is as follows: "Grassy Creck Township, U itchell Coulltj-, 
Sor t l i  Carolina, No. 561. 7 Kovember, 1918. Received of J. I,. Barncs 
his taxes for the year 1917, as follows: For  State and peiisio~i t a l  $1.20, 
poll tax , county tax $1.46, school tax .81c, road t r x  $6.03, court- 
llouse tax .49c, special scllool tax .61c, cubt .70c, total $7.19-L. E. 
Burleson, per C. C. G.-D. S." Tlie "C. C. G.-D. S." is C. C' .  Gar- 
land, deputy sheriff. 

Garland testified, in part : "That is lily signature on he 1-eccipt a i~ t l  
tlie number corresponds with the stub. I tore this receipt out of this 
book and gave i t  to him. I turned over the money I rollectetl to tlic 
sheriff. I t  was settled by these stubs." Defendaiits offeiwl in cJ itlencc 
the tax book, and stub from which receipt Jras torn-showii~g S o .  561 
011 the stub and No. 561 on the receipt. 

A letter was written from Bakersville, Mitchell  count,^, Sort11 Caro- 
lina, dated 8 January ,  1920, by L. F. Burleson, ex-&.riff, to D. E. 
Hudgins, attorney, Marioii, N. C., which is in pa r t :  "I have tliscoveretl 
that there was an  error in the tax of Mr. Barnes, the land was sold when 
the tax had been paid." There was other eridence sustaining defendaiit, 
the Whitehall Company's, contention. 
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'I'he issues on this aspect, which were answered by the trial court 
"ycs," were as  follows: "Did J. L. Barnes, the owner of the lands in 
controversy, within one year from the date of the sale thereof pay or 
cause to be paid to the sheriff of Mitchell County for the use of the 
purchaser or his assignees the sum mentioned in the certificate of sale, 
with interest thereon a t  the rate prescribed by statute, together with all 
costs and expenditures? Answer: Yes. Did J. L. Barnes pay or cause 
to be paid the amount of the tax  on the lands in  controversy for the year 
1917, ivithin twelve months from the day of the sale of the said property 
by the tax collector of Mitchell County, as represented to  be due by 
said tax collector, together with costs and interest ? Answer : Yes." 

There is no necessity to  consider other issues, these issues are sufficient 
to sustain the judgment of the court below. Sams v.  Cochran, 188 
N.  C., at  p. 734. 

We think there was abundant competent evidence for the court to 
answer the above issues "Yes." The cost collected by the deputy sheriff 
Garland was 70c, i t  was contended that  it should have been 12c more. 
Be that  as  i t  may, the evidence is  that  the land was sold in 1927 to 
defendants for $10,000-de minimis non curat lex. The deputy seemed to 
have given a receipt in full. We are not now concerned in this action 
with plaintiff's loss in returning and paying tax on this land after he 
had acquired a void deed. The sheriff, in January,  1920, after his 
deputy had been paid the back tax and cost, etc., ~ o t e  attorney 
Hudgins ill regard to the error. It goes without saying that  plaintiff 
knew this contention and in returning the land under his alleged tax 
title took chances. 

I n  Beck v. X e r o n e y ,  135 N .  C., at p. 534, is the following: "If the 
taxes, therefore, and the costs and interest had been paid by the plaintiff, 
tax debtor, within the year allowed for redemption, then the deed, being 
valid on its face, constituted a cloud on the plaintiff's title. When land 
is sold for taxes in this State the purchaser, during the time allowed 
for redemption, has a statutory lien upon the land for the taxes, costs 
and iuterest; but when the taxes and charges are paid within the year 
allowed for redemption the lien is discharged by the payment. The 
agent of the plaintiff approached the defendants for the purpose of 
redeeming the land and upon their refusal to receive payment he paid 
the amount to the sheriff of the county, who himself made out the 
amount estimated to be due. Because the sheriff made a mistake in 
the calculation of about fifty cents, the defendants insist that  redemption 
did not follow the payment of the amount due by the sheriff's calcula- 
tion. There can be nothing in that  contention in  reason, justice, or law. 
A taxpayer in this State has the right to rely, in redeeming his land 
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f r o m  sale f o r  taxes upon the  statement of the t a x  c o l l ~ c t o r ,  tlie officer 
of the  S t a t e  f o r  the collection of i ts  revenue." 

I n  tlie present action the  taxpayer  relied on the  deputy sheriff, who 
h a d  t h e  tax  book a n d  h a d  al l  t h e  indicia of office, which Barnes'  agent 
relied on and paid the  back t a x  a n d  cost, etc. See I l a r n e f t  C o u ~ l t y  1 . .  

Reardon,  ante ,  a t  p. 272. 
There  was some discrepancy i n  the  acreage of t h e  land i n  controversy, 

but i t  is  correctly set fo r th  i n  t h e  defendant's, t h e  Whitehal l  Companr. '~ .  
answer and  i n  t h e  judgment of t h e  court  below. I n  t h e  judgment of 
the court  below, we find 

N o  error .  
- 

CAROLISA COACH COMPAXY v. BESSIE BEGISELL, AN]) E. G. BELTIN. 
SHERIFF OF DURHAM COUNTY. 

(Filed 14 December, 1932.) 

1. Corporations G d-Absolute sale of personal property by corpora- 
tion is  not required to be in writing or registered. 

There is 110 statutory requirement that :I sale or conveyance of perwiinl 
pro pert^ by a corporation shall be in writing or shall be registered for any 
purpose when such sale is absolute and delivery of tlie progerty is made 
to the l)urchaser, C. S., 3311, applying only to sales oP real estate nut1 
transfers of personal property by chattel mortgage or c )nditional sale. 

2. Sam-Transfer of personal property by corporation held not loid as 
to torts under the facts of this case. 

Construing N. C. Code of 1927, 1138 with C. S., 3309, 3311, tlie amciirl- 
inents to I\'. C. Code, 1135, not applying in the instant case, it is held that 
a n  absolute sale by a corporation of its personal property, nccoml~aaied 
by delivery to the purchaser, is not void a s  to a judgment creditor of the 
corporation on a judgment obtained against the corpoi~ition for n tort 
committed before tlie transfer, when the sale was not made \\it11 the 
purpose of hindering, defrauding, etc., the creditors of tlie corporation. 
the provisions of the statute not applying to such transfer, and u ~ o n  n 
verdict of a jury in his favor on the question of fraud the purchaser of the 
property from the corporation is entitled to an ordel restrainiiig tlic 
judgment creditor from issuing f.xecntio11 on the property in his hands. 

APPEAL by  defendants f r o m  C'oloper, Spec~'u1 ,Trrclge, lt M a y  Spcc>ial 
Term,  1932, of WAKE. XO error .  

T h i s  is  a n  action to elljoin the  defelldalit, E. G. Bc~lvin, sheriff of 
D u r h a m  County, f r o m  levying on and  selling certain personal property 
now i n  the possession of and  owned by the plaintiff, Carol ina Coach 
Company, u ~ i d e r  a n  execution i n  his  hands. issued by tlie clerk of thc  
Superior  Cour t  of D u r h a m  Coun~ty. T h e  cwyution was issued a t  tlic 
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request of the defendant, Bessie Begnell, to satisfy a judgment in favor 
of the said Bessie Begnell and against the Safety Coach Lines, Incor- 
porated. This  judgment is duly docketed in the office of the clerk of the 
Superior Court, and has not been paid or satisfied. 

The facts a s  stipulated by the parties and as found by the jury, a t  the 
trial, are as follows: 

1. On  19 March, 1925, the defendant, Bessie Begnell, instituted an 
action in the Superior Court of Durham County against the Safety 
Coach Lines, Incorporated, a corporation organized and doing business 
under the laws of the State of North Carolina, to recover damages sus- 
tained by the said Bessie Begnell, and resulting from personal injuries 
caused by the negligence of the Safety Coach Lines, Incorporated, on 
23  October, 1924. 

2. While said action was pending in the Superior Court of Durham 
County, to wi t :  on 24 November, 1925, the defendant therein, Safety 
Coach Lines, Incorporated, for and in consideration of the sum of 
$80,000, paid to i t  in cash by the Carolina Coach Company, sold, trans- 
ferred and delivered to said Carolina Coach Company, all its property, 
except certain accounts receivable. The  Safety Coach Company duly 
executed a bill of sale, dated 24 November, 1925, by which the said 
company sold and transferred the personal property described therein 
to the Carolina Coach Company. This bill of sale was duly probated 
and registered in the office of the register of deeds of Wake County, 
on 29 December, 1925. Among other articles of personal property de- 
scribed ill the bill of sale, are certain buses theretofore used by the 
Safety Coach Lines, Incorporated, in carrying on i ts  business. These 
buses were delivered to the plaintiff, Carolina Coach Company, and 
are now in its possession, and used by i t  in carrying on its business. 

3. At the date of the sale, transfer and delivery of the property de- 
scribed in the bill of sale, by the Safety Coach Lines, Incorporated, 
to the plaintiff, Carolina Coach Company, the Safety Coach Lines, I n -  
corporated, was solvent. The said sale was not made by the Safety 
Coach Lines, Incorporated, with intent to hinder, delay, or defraud 
the defendant, Bessie Begnell, or other creditors of the Safety Coach 
Lines, Incorporated. The sum of $80,000 paid by the Carolina Coach 
Company to the Safety Coach Lines, Incorporated, as  the purchase 
price for said property, was its fa i r  market value. The  plaintiff, Caro- 
lina Coach Company, knew a t  the time it paid the said purchase price 
for said property to the Safety Coach Lines, Incorporated, that  the 
action instituted by the defendant, Bessie Begnell against the Safety 
Coach Lines, Incorporated, was then pending in the Superior Court of 
Durham County. Since the dissolution of the Safety Coach Lines, In -  
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corporated, as  a corporation, on 16  August, 1926, the aum of $80,000 
received by it from the Carolina Coach Company, as  the purchase price 
for its property, has been distributed among its creditors and stock- 
holders. N o  par t  of said sum was reserved for or  applied as  a payment 
on the judgment which Bessie Begnell recovered against the Safety 
Coach Lines, Incorporated, in the action in the Supj?rior Court of 
Durham County. 

4. On 20 May, 1926, the Carolina Coach Company was made a party 
defendant in the action entitled "Bessie Begnell c. Safety Coach Lines, 
Incorporated," pending in  the Superior Court of Durham County, 011 

the motion of the said Bessie Begnell, plaintiff therein. The  demurrer 
of tlie Carolina Coach Company was subsequently sustained, and the 
action dismissed as to the said Carolina Coach Company. See 198 N. C., 
688, 153 S. E., 264. 

5. The  action entitled "Bessie Negiiell 1;. Safety Coach Lines, Incor- 
porated," was tried a t  September Term, 1929, of the Superior Court 
of Durham County. This  tr ial  resulted in a judgmeit  in favor of 
Bessie Begnell and against the Safety Coach Lines, Incorporated, for the 
sum of $4,400, with interest and costs. Executions on this judgrnent 
hare  been returned urisatisfied. An execution issued 011 said judgment, 
dated 18 September, 1930, is now in the hands of the defendal~t, E. G. 
Belvin, sheriff of Durham County. Under this execution, the said 
defendant was about to levy on and sell the buses descr bed in the bill 
of sale from Safety Coach Lines, Incorporated, to the ~la in t i f f ,  Caro- 
lina Coach Company, at the request of the defendant, Bessie Begiiell, 
on their coiltention that  said bill of sale is yoid, and that the buses 
described therein, although now in  the possession of the plaintiff, are 
the property of the Safety Coach Lines, Incorporatec', and not the 
property of the plaintiff, Carolina Coach Company, and are therefore 
subject to  sale under execution to satisfy the judgmciit in favor of 
Bessie Beguell and against tlie Safety Coach Lines, Intorporateti. 

From judgment enjoining the defendants from levying on and selling 
the property described in the bill of sale from Safety Coach Lines, I n -  
corporated, to the Carolina Coach Company, or any part  thereof, the 
defendants appealed to the Supreme Court. 

Xmith & J o y n e r  for plaintif f .  
P o u  & P o u  and  B r y a n t  d Jones  for. defendants .  

CONNOR, J. The bill of sale under which the plaintiff, (h ro l ina  Coach 
Company, claims title to the buses now in its possession; and on which 
the defendant, E. G. Belvin, sheriff of Durham County, proposes to levy 



N. C.] FALL TERM, 1932. 659 

COACH Co. v.  BEQNELL. 

as directed in the execution now in his hands, and issued a t  the request 
of the defendant, Bessie Begnell, to satisfy her judgment against the 
Safety Coach Lines, Incorporated, is not void, for the reason that  said 
bill of sale was executed by the Safety Coach Lines, Incorporated, with 
intent to hinder, delay or defraud the said Bessie Begnell, or other 
creditors of the Safety Coach Lines, Incorporated. The  jury by its 
answer to the third issue has negatived the contention of the defendants 
to that  effect. There is no contention on this appeal that  there was 
error a t  the trial with respect to the answer to the third issue. 

The only question presented by this appeal is whether the bill of sale 
is void as to the defendant, Bessie Begnell, under the provisions of the 
statute in force a t  the date of said bill of sale. See N. C. Code of 1927, 
section 1138. The  subsequent amendments to this statute are not ap- 
plicable to the instant case. The  statute involved in this action is in 
words as  follows : 

"Any corporation may convey lands, and other property which is 
transferable by deed, by deed sealed with the common seal and signed 
in its name by the president, a vice-president, presiding member or 
trustee, and two other members of the corporation, and attested by a 
witness, or by deed sealed with the common seal and signed in its name 
by the president, a vice-president, presiding member or trustee, and 
attested by the secretary or assistant secretary of the company. 

But  any conveyance of its property, whether absolutely or upon 
condition, executed by a corporation, is void as to torts committed by 
such corporation prior to the execution of said deed, if persons injured, 
or their representatives, commence proceedings or actions to enforce 
their claims against said corporation within sixty days after the regis- 
tration of said deed as required by law." 

I t  is provided by statute i n  this State that  "no conveyance of land, 
or contract to convey, or  lease of land for more than three years, shall 
be valid to pass any property as against creditors or purchasers for a 
valuable consideration, from the donor, bargainor, or lessor, but from 
the registration thereof within the county where the land lies." C. S., 
3309. 

There is no statute, however, in this State which requires that a sale 
and transfer, or conveyance, of personal property by a person or cor- 
poration, where such sale and transfer or conveyance is  absolute, shall 
be in writing or shall be registered for any purpose. 

I t  is provided by statute, howe~~er ,  that  "no deed of trust, mortgage 
for real or personal estate shall be valid in  law to pass any property 
as against creditors or purchasers for a valuable consideration, from the 
donor, bargainor or mortgagor, but from the registration of such deed 
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of trust or mortgage in the county where the land lies, or in case of 
personal estate, when the donor, bargainor, or mortgagoi. resides." C. S., 
3311. 

The statute involved in  the instant case must be construed in  connec- 
tion with the foregoing statutes, from which i t  appears t hat a distinction 
is made in the law in this State, with respect to requirements for regis- 
tration, between conveyances of personal property upon condition, as by 
deeds of trust or mortgages, and conveyances by bills of sale by which 
the title to such property passes absolutely. I n  the 1attt.r case, not only 
the title but the possession passes with the bill of sale, while in the 
former, ordinarily, only the title passes. Possession is mually retained 
by the grantor or mortgagor. 

I t  is only where personal property is sold and transferred, or con- 
veyed, by a corporation, upon condition, as by deed of trust or mortgage, 
that  the conveyance is  void as to torts committed by the corporation 
prior to  such conveyance, where the person or persons injured by such 
torts commence proceedings or actions to enforce his or their claim 
against the corporation for damages resulting from such tort?, within 
sixty days after the registration of the deed of trust or mortgage, or 
other conveyance upon condition, as required by law. 

Where, as in the instant case, personal property is sold arid traiis- 
ferred, or conreyed by a corporation, absolutely, and :iccompanied by 
delivery, the statute is  not applicable, and for that  reason the convey- 
ance is not void under the provisions of the statute. The vendee or 
grantee acquires title to the property free from the c l a m  or claims of 
creditors, whether such claims arise out of torts or out of contracts. The  
judgment in the instant case must be affirmed. 

K O  error. 

C .  It. ALLMAK, ADMIXISTRATOR O F  THE ESTATE O F  JOSEPH ALLMAN, JR., 
DECEASED, V. SOUTHERS RAILWAY COMPANY. 

(Filed 14 December, 1932.) 
1. Trial D e 

On a motion 'of nonsuit the evidence must be taken in the light most 
favorable to plaintiff. 

2. Negligence D +Proposed testimony held properly excluded as ir- 
relevant. 

In an action for actionable negligence t&imony of an understanding 
between the injured person and another as to meeting each other a t  a 
time subsequent to the hapl)eiiiiip of the injury is he ld  ilct relevant to the 
manner in which the injury occurred, and an exception to its exclusion 
is not sustained. 
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3. Appeal and Error J -It must appear what excluded testimony would 
have been in order for exception to be considered on appeal. 

Where an exception is entered to the exclusion of certain testimony it 
must appear of record what the excluded testimony would have been in 
order for the exception to be considered on appeal. 

4. Railroads D c-Evidence held insufficient to ovemule railroad's non- 
suit in action for death of pedestrian killed on track. 

Evidence disclosing that the body of the plaintiff's intestate was found 
on a straight track where it was crossed by a path, that the headlight 

.on the train which struck the intestate was burning and could have 
been seen for some distance, and there is no evidence that the intestate 
was down on the track in a helpless condition and should have been seen 
by the engineer and his condition appreciated in time to have avoided 
the injury, the railroad company's motion as of nonsuit is properly 
sustained. 

APPEAL by plaintiff from NcElroy, J., a t  March Term, 1932, of 
B ~ R K E .  Affirmed. 

This was an action for actionable negligence brought by plaintiff 
against defendant alleging damage. Plaintiff's evidence was to the 
effect: Ben Carswell was the l a s t  person to see plaintiff's intestate, 
Joe  Allman, Jr . ,  alive, so f a r  as the record discloses. On the night he  
was killed, Joe  Allman, Jr . ,  his  sister Allie Bell Allman, his first 
cousin Elsie Walker, and Carswell left the home of Carswell a t  12 :30 
or 1 :00 a.m., on 20 April, 1931. Joe  Allman, J r . ,  left the party, the 
others taking the road to take Elsie Walker home and he taking a 
customary path towards the culvert under a fill of defendant's railroad. 
After the path reached the railroad it went with the railroad some 300 
or 400 yards and hit another road which led to dllman7s home. I t  was 
nearer to go the path than the road. 

Ben Carswell testified, in pa r t :  ('After we took Elsie Walker home 
we came back on the railroad and headed u p  this way, facing west. 
I t  was about forty minutes from the time ~~e last heard Joe's voice 
until we got back to the railroad where the path crossed the culvert. 
After we got back on the railroad from, the Walker home vie met a 
freight train about half may from where the path comes up to her 
house from the railroad and where the boy got killed. The  train was 
traveling east. I t  is about 300 yards from this crossing to the culvert. 
We had traveled west about 150 yards with the track when we met the 
train. The  train had headlights. When I first saw the train it was 
coming out of the cut about four or five hundred yards from me; i t  
was pretty light atmosphere; no fog to amount to anything. Going to- 
wards Bridgewater the track curves to the left. When I saw the train - 
coming I siopped and got out of the way. I did not see anything except 
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the telegraph posts, about 1 2  inches across, I suppose--some of them 
as large as a man's body-all the way u p  to the cut with tlir lights 
of the train shining on them. I did not see J o e  rlllmai there. . . . 
.it the point where I met the train, the fill was 15 or 2 3  feet high alicl 
got higher going west. I didn't pay any atterition to ho~l: l o ~ i g  the trail1 
was; i t  was going at pretty well full tilt a t  full speed. I noultl 5 q  it 
was going about thir ty miles an hour. I saw Joe's body after tlie trail1 
passed lying in between the railroad tracks a t  the culwrt-I sail liini 
from three to five minutes after it passed. I was standing about ,150 
yards from where we found his body when the train passed; the trail1 
did not stop. H i s  body was pretty much at tlie edge of the culwrt  
about two rails from the path, where it come 011 the t~ac l i .  The pat11 
comes upon tlie railroad, crosses the culvert, comes up on one side ant1 
donn on the other. After tlie train passed there mas no light there aiid 
I couldn't tell much about his body except that  i t  n a s  cut i11 tn-o. Tlic 
body was lying in between the rails arid the head lay out 011 the cud 
of the ties on the north side going west. . . . From 1he point n here 
the body was on the fill arid culvert the track was straight about 230 
yards lookiiig nest. . . . (The  court) H e  can say whether he licknrd 
any. Answer: N o  sir, I didn't hear any bt.11 or signal. . . . The 
grade is  a gradual grade all tlie way from Bridgewater to the top of that 
Liriwood Hill.  I didn't count the cars on that train but 1 noultl say 
the train was three or four hundred yards long. . . . I iiel-cr saw 
him alive after that, closrr than a half mile f rom the track. . . . 
Tlie public crossing is about four liul~dred yards or 111 tybe inore e:lst 
of the culvert. . . . That  cut to the wcst was where we first iioticecl 
the train and w e  could see the  headlights of the t ra in  shirting d ' o ~ > , t  thr, 
f m c k  ubout four or fice hundred yards; we could see the telegraph polcs 
011 thc opposite side whew the light reflected arouiid. .Ifter the traiii 
passed we walked on up the track until we found Joe's l~ocly." 

Jlul l  & Y a f t o n  for plaintifl .  
E r v i n  cii. E r c i n  for defendant .  

PER CURIAM. At the close of plaintiff's evidence, the c efeiidaiir mtrtle 
a motion in the court below for judgment as in case of nonsuit. C. S., 
567. The  court below sustained the motion, and in this we call see 110 

error. The  evidence must be taken in the light most favorable to plain- 
tiff. The exceptions and assignments of error to the exclusion of ccrtain 
evidence, as follows, cannot be sustained : (1) I n  regard t 3 Ben Carswell 
having an uriderstanding that  the deceased, Joe  Allman, J r . ,  would meet 
him near t h e  culvert.  This throws 110 light on the cont ro~~ersy  as to lion. 
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plaintiff's intestate was killed. (2)  "If he had been standing on track 
could you have seen him?" was a question propounded to Carswell. (3 )  
"Were you expecting anyone there a t  that  time?" Question propounded 
to Carsnell. Conceding, but not deciding, that  the above questions were 
competent, the record does not disclose what the answers of the witness 
would have been, so that  this Court could determine their relevancy, 
competency and materiality. S .  v. Brewer, 202 N. C., a t  p. 193. There 
is no evidei~ce sufficient to be submitted to the jury that  the plaintiff's 
intestate was asleep or drunk on the track, or i n  a helpless condition 
on the track, or oblivious or otherwise insensible of danger. The  plaiii- 
tiff's intestate was not a t  a crossing. The  headlight of defendant's engine 
was burning, throwing the light a f a r  distance. 

I n  Dacis v.  R. R., 187 N. C., a t  p. 148, citing many authorities, speak- 
ing to the subject: "The decisions in  this State have been insistent upon 
the principle that  a pedestrian voluntarily using a live railroad track 
as a walkway for his own convenience is required a t  all time to look 
and to listen, and to take note of dangers that  naturally threaten and 
which such action on h i s  par t  would have disclosed, and if in breach 
of this duty and by reason of it he  fails to avoid a train moving along 
the track and is run  upon and killed or injured, his default will be 
imputed to him for contributory negligence and recovery is  ordinarily 
barred." Henry v. R. R., ante, 277. 

I n  Denny v. Snow, 199 N. C., a t  p. 774, i t  is written: "9 verdict or 
fillding must rest upon facts proved, or a t  least upon facts of which 
there is substantial evidence, and cannot rest upon mere surmise, specu- 
lation, conjecture, or suspicion. There must be legal evidence of every 
nlaterial fact necessary to support the verdict or finding, and such ver- 
dict or finding must be grounded on a reasonable certainty as to prob- 
abilities arising from a fa i r  consideration of the evidence, and not a 
mere guess, or on possibilities." 23 C. J., pp. 51-2; S. v. Johnson, 199 
S. C., 429; S h u f o ~ d  U .  Scruggs, 201 N.  C., a t  p. 687. 

Tlie death of plaintiff's intestate was a deplorable tragedy, but there 
is no sufficient evidence to show that  plaintiff's intestate was in such 
a condition, on or near the track, t ha t  it was the duty of defendant's 
engineer, in the exercise of due care, to have seen him and to have re- 
solred all doubts i n  favor of life and limb, short of imperiling the lives 
of persons on the train, and to use every reasonable means necessary 
to stop and avoid the injury. The  material allegations of the complaint 
are not supported by the evidence. The  evidence is  not sufficient to 
bring plaintiff within the principle laid down in Hill v. R. R., 169 
N. C., 740. The judgment of the court below is 

Affirmed. 
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BIRDIE L. YAT.LET, ADMIKISTRATRIX OF ESTATE OF C. J. T'ALLEY, r .  
CITY O F  GASTOKIA. 

(Filed 14 December, 1932.) 

Municipal Corporation E c-Maintenancc of properly constructed, suf- 
ficiently lighted traffic post at  street intersection is not negligence. 

A traffic post o r  signal about three feet around a t  i ts  base and about 
ten feet high, with the base sufficiently lighted a t  night, placed by a city 
a t  the center of the intersection of two of its streets is not such an ob- 
struction as  to amount to negligence in its maintenance, and \ \ - l~~>re  the 
eridence tends only to show that  the plaintid drove his automobile clonn 
the center of the street arid struck the traffic light structure causing a11 
injury resultiug in his death, and that the signal post was lighted and 
could have been seen several blocks, the evidence is insuflicient to be 
submitted to the jury, but where this result has been obtained by the 
jury's answering the issue of negligence in defendant's f'aror the judgment 
will be afirmed. 

CITII, ACTIOS, before E'inley, J . .  a t  J a u u a r y  Term, 1932, of G i i ~ o s .  
T h i s  was mi action f o r  wrongful  death resultiiig fro111 a c o l l i s i o ~ ~  of 

a n  automobile, driven by plaiiitiff's illtestate, with a traflic post or  s i l c ~ ~ t  
policerila~i placed i n  t h e  iiltersectioii of two streets of defe~i t l a~ l t  city. 
A\i i  eye ni tness  introduced by plaintiff 11arr:Ites the  e ~ c i ~ t s  substrriitiallp 
as  follows: "It was close to six o'clock ill the morr~ ing  when 1 n oultl 
I r a w  m y  work, i t  was dark,  xss ]lot daylight.  . . Alq I backed 
out of the garage and  got llraded cast on F r a ~ i k l i u  S t r w  a n  auto~ilohi le  
drove u p  behind me and followed me on t l o ~ w  to my home, and :IS I 
stopped in froiit  of m y  house he pulled around me o r r r  to the c e ~ ~ t e r  of 
the srreet anti never did get back out of the center, dro.,e s t raight  illto 
the  stop signal. I t  was about ~TKI hundred and  fifty feet f r o m  illy honie. 
I saw h i m  h i t  the  structure. H e  was running  about t m n t y  miles a n  
hour .  H e  h a d  followed m e  seven blocks down t h e  street Eefore I stopped 
a t  this  place and h a d  stayed behind me all  t h e  time. H e  passed me ~ r l i e ~ l  
I stopped a t  m y  front .  T h e  lights on his  car  were bui'niiig. When  I 
heard the collision I went to him.  I found the  gentleman si t t ing under  
the steering wheel bent over the  steering wheel. Nobody x a s  tlwre n-it11 
him. I pulled h i m  out of the automobile f rom under  the steering nheel.  
H e  never spoke. . . . I did not notice part icular ly hov- the auto- 
mobile mas damaged, but it  was prct ty  well to rn  up ,  the  front  end of it .  
. . . I did not notice a n y  cars  on F r a n k l i n  A r e n u e  g o m g  east or west 
a t  t h e  t ime of the  collision. . . . I could see the  signal light f rom 
where I was. I could not recall r igh t  a t  the t ime if t h e  light was burn- 
ing. It was burn ing  afterwards. I went up t o  i t .  I coidd not tell the  
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exact lights burning on this signal light. I guess the lights changed 
two or three times while I was there. You enter u p  to the light with 
the light red, and there will come the caution light before the green 
light comes on. There are three globes in the signal tower-red, caution 
and green, and those signal lights are four-way signals. There was a 
signal inside of both sides of the signal block on Franklin Avenue arid 
on both sides of Church Street. . . . There was a little light that  
shone down toward the base of the signal, and that  light was burning 
when I went u p  to take the man out. There was a street light on the 
corner. . . . I suppose you could get under that  street light and 
read. . . . You could see the stop light from the top of the hill 
out here a t  Broad as f a r  as that  is concerned. That  is seven blocks back. 
You could see the light that far .  This particular signal light burneLl 
~iiglit and day. . . . I never see the signal lights out a t  Church and 
Franklin." 

The  evidence tended to show that  the traffic post or signal structure 
v i t h  which plaintiff's intestate collided was about three feet around at 
the base and ten feet high, and on each side of the base were the words 
"drive to the right." This signal device was erected in the center of the 
iiitersection of Church and Franklin streets. I t  carried four iron bars 
which supported on the top thereof a four-way three-color electric traffic 
sigilal light. The lights a t  other street intersections in the vicinity were 
swinging street lights suspended above the intersection, and the plaintiff 
coutended that the base of the traffic signal was substantially the same 
color as the ground, and further, that the fact that  other street lights 
at intersections were suspended above the intersection tended to put the 
plaintiff's intestate off his  guard as he approached the signal or traffic 
post at the intersection of Church and Franklin streets. 

Issues of negligence, contributory negligence and damages were sub- 
mitted to the jury, and the issue of negligence was answered in the 
negative. 

From judgment upon the verdict plaintiff appealed. 

C l y d e  R. H o e y ,  J o h n  M. R o b i n s o n  and  A. 1'. Ar ledge  for p l a i n t i f .  
E .  R. TT'arren a n d  C h e r r y  & Hollozr~ell  for de f endan t .  

BROGDEX, J. I s  i t  a negligent act for a municipality to maintain in 
the center of a populous street intersection a traffic post or silent police- 
man properly constructed and sufficiently lighted? 

The decided cases discussing the question now under consideration 
are A a r o n s o n  v. City of Xezu H a v e n ,  110 Atlantic, 8 7 2 ;  R i l e y  v. Cify o f  
Roncever t e ,  151 S. E., 174; V i c k s b u r g  c. I l a r ra l son ,  101 Southern, 713; 
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lic~itl, 141 N. E., 360. See Annotations, 12 -2. L. R., 328, 39 Ai. 1,. R., 777. 
The H o h a r f  a i d  T i t u s  cases, suprtr, were derided by the Indiana Court. 
Tlic H o b a r t  case inrolvtd a broken traffic post upon vliich no light 
was burning and around which there was no barricade a t  the time of 
the injury. I t  was held in the T i t u s  case t l ~ a t  a concrete post, without 
guard or light, or other means of notifying persons t rawl ing u p o ~ l  the 
street, constituted a defect or obstruction of the street. The  T7icX.sbzcry. 
case decided by the Mississippi Court involved injurit>s sustained by 
rcason of certain bumpers put in the strcet for s loni r~g up traffic a t  
ii~tersections. Obriously, none of these cases are decisire of the principle 
inrolred in the case a t  bar. 

The gencral principle governing liability of a municipality in such 
c4ascs n a s  stated by the Connecticut Court in the L4aronson case, supra.  
Thc Court said : "But, irrespective of the allegations of this complaint, 
it  canuot be said that  a sufficiently conspicuous guidcpost for traffic 
placed at the intersection of two streets makes the highv-a? defective. 
We take judicial notice of the common use of such devices at such loca- 
tions, and that  they do serre a useful purpose in directing traffic and 
Inon~ot ing  obedience to the law." T h e  syllabus of thl: Court in the 
R i l ~ y  case declares tha t :  "The presence of a sufficiently conqpicuous 
silent policeman, although not painted or equipped v i t h  a n-arning 
light, is not a defect in the highway within the meaning of the statute 
giving a right of action for in jury  caused by such defects (Code, chap. 
43, see. 167),  if the city maintains, with reasonable diligence, lights 
in the vicinity thereof sufficient to inform travelers escrcising ordinary 
care in the use of the way by night of its presence." 

The plaintiff relies upon G r a h a m  v. C h a d o t t e ,  186 N. C., 649, 120 
S. E., 466, and S w i a s o n  v. R e a l f y  C'o., 200 N. C., 276, 156 S. E., 545. 
Thc Swinson case involved the right of an individual to make perma- 
nent use of a portion of a public street, and the G r a h a , ? ~  case inrolretl 
the encroachment of concrete posts beyond the curb line and in the line 
of travel, a distance of from one foot to three inches. These cases ha re  
no particular legal bearing upon the principle inrolved in the case lion7 
u~ ide r  consideration. 

I n  the final analysis, the defendant properly installrd a traffic post 
in the ceiiter of a populous intersection. Ample space for the use of 
travelers n a s  provided on each side of the post. The  post carried a 
small light designed to shine upon the base, and a four-way signal light 
a t  the top. These lights were all burning a t  the time of the unfortunate 
injury. The  intestate of plaintiff drove down the centw of the street, 
turning neither to  the right nor to the left, but headed straight into 
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a lighted post and lost his life. The  traffic signal was properly in- 
stalled, and free from defect of any kind. Manifestly, such signal posts 
seme both a useful and necessary purpose in safeguarding human life. 
Consequently i t  was not a negligent act to properly install and maintain 
such a signal device at a dangerous intersection, and as the correct 
result has been attained the judgment is affirmed, Rankin,  v. Oates, 183 
x. c., 51'7. 

S o  error. 

IRA TASCE ASD S. C. VAiYCE, ADMISISTRATORS OF T. B. VAKCE, V. ERiYEST 
TASCE A S D  OTIXERS, HEIRS AT LAW O F  T. B. VANCE, DECEASED. 

(Filed 14 December, 1932.) 

Executors and Administrators F d-Within twenty days from sale of 
land to make assets clerk may order resale under statutory provisions. 

Where in a special proceeding before the clerk the intestate's lands 
hare been sold to make assets, the statute requires the clerk to order a 
resale if an increased bid according to the provisions of the statute is 
made within ten days, and after the expiration of the ten days and before 
the expiration of the twenty days which must elapse before confirmation, 
the question of resale is one within the clerk's discretion, C. S., 763, 2691, 
rind the last and highest bidder a t  the sale being merely a proposed 
purchaser prior to confirmation, is not a party and has no right to object 
to the clerk's discretionary order of resale. 

A \ i . ~ ~ a r ,  by plaintiffs from Moore, J., at  April Term, 1932, of LIVERY. 
Reversed. 

This is a special proceeding for the sale of land for assets, begun and 
pending before the clerk of the Superior Court of Avery County. 

On 11 December, 1931, the commissioner appointed by the court in 
an order theretofore made in the proceeding, filed his report of a sale 
made by him pursuant to an  order for the resale of the lands described 
ill the petition, a t  which E .  C. Guy was the last and highest bidder in 
the sum of $5,000. 

On 1 January,  1932, an order was made in the proceeding in words 
as follo~vs : 

"Whereas Faucette Company, Incorporated, has filed a five per cent 
bid 011 the purchase money, paid for the abore described land, and has 
paid the same to me, 

Now, therefore, it  is  ordered, considered and adjudged that J. W. 
Ragland, commissioner, advertise said land for resale fifteen days in 
some newspaper published in Avery County, as  provided by law. 

This 1 January ,  1932. EI.GESE ELLER, clerk Super ior  Court." 
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E. C. Guy, tlie last and highest bidder at the sale r13ported by the 
c~ominissioner, objected to said order, and upon his objection being orer- 
ruled, appealed therefrom to the judge of the Superior Court. 

Thereafter, a t  April Term, 1932, judgment was entered in the pro- 
ceeding, i n  words as follows: 

"The above entitled action coming on for hearing a t  the present term 
upon appeal from an  order of the clerk made herein, rf>fusing to con- 
firm the sale of the lands involred made by the commissi~~ner appointed 
herein, and directing a resale of said land by said commissioner; and i t  
appearing to tlie court, and the court finding as a fact that  the sale of 
said land was duly made and reported; that  no raised bid was made 
m d  filed n i th in  the time provided by l ax ,  to wi t :  Said raised bid 
was not made ten days after said sale: 

I t  is, therefore, on nlotion of W. C. Berry, attorney, considered, or- 
dered and adjudged by the court that  the order of the clerk, refusing 
to confirm said sale and ordering a resale of said lands, be and the 
same is hereby overruled; and the commissioner is herehy ordered and 
directed to make, execute and deliver a deed for said land to the pur- 
chaser upon his conlpliance with the terms of his bid. 

WALTER E. XOORE, Judge Presiding." 
From the foregoing judgment the plaintiffs appealed to  the Supreme 

('ourt. 

C'harI~s  IIughes for plaintifis. 
TI ' .  C.  B c r r y  for E .  C.  Guy .  

( ' o ~ s o n ,  J. I n  Parker  I > .  Diekinson,  196 N. C., 242, 145 S. E., 231, 
it is said:  "Until a judicial sale has been confirmed, the purchaser is 
a rnerc preferred proposer. Confirmation is an  act of consent and 
approral  which the court gires to the sale, and for all prac.tica1 purposes, 
tlie court is  the rendor in such cases, arid within the 1 mitations pre- 
s c r i b d  by law, may gire or withhold its consent in its discretion. 
I fc lrwll  1 % .  h'1!//11e. 1-20 ,1'. C., 415, 53 S. E., 232." 

111 thc instant case, the clerk had no power to confirm the sale re- 
ported by tlie comniissioncr until the expiration of twenty days from 
the date on which the report was filed. C. S., 763. I f  v i th in  tell days 
from the date of the sale, tlie bid had been increased fire per cent, 
and this amouiit paid to  the clerk, it  would hare  been the duty of the 
clerk to order a resale. The  clerk would have had no disclretion, in that  
case, as to whether he should make the order. C. S., 2591. Bu t  notmith- 
standing ten days had elapsed from the date of the sale, ~t the time the 
increased bid was made, the clerk had the power, in his  discretion, to 
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order a resale, without  wait ing f o r  the  expiration of twenty days within 
which part ies  to the proceeding might  file exceptions to  t h e  sale. D u r i n g  
this  t ime E. C. Guy,  the  purchaser  a t  the  sale was not  a p a r t y  t o  t h e  
proceeding, a n d  therefore h a d  no r igh t  to appear  and  object t o  t h e  
order of resale. H e  had  no r igh t  to appear  and  move i n  t h e  proceeding 
unt i l ' the expirat ion of twenty days. Upchurch v. Upchurch, 173  N. C., 
88, 9 1  S. E., 702. H i s  appeal  f r o m  t h e  order of the  clerk should have 
been dismissed. 

There  is e r ror  i n  the  judgment reversing t h e  order of the  clerk, 
and  directing the  commissioner to  execute a deed to t h e  purchaser a t  t h e  
sale reported by  t h e  commissioner on  2 1  December, 1931. T h e  judg- 
ment  is  

Reversed. 

ATIJAKTIC JOINT STOCK LAND BANK O F  RALEIGH, NORTH CARO- 
LINA, v. THE FARMERS MUTUAL FIRE INSURANCE ASSOCIATION 
O F  NORTH CAROLINA, AND E. P. HAGER AND HIS WIFE, IOLA C. 
HAGER. 

(Filed 14 December, 1932.) 

1. Appeal and  Er ror  J +Where correct resnl t  has been reached i n  
judgment new t r ia l  will no t  be  awarded f o r  alleged errors. 

Where one party is not entitled to any recovery against another party 
to the action on the cause of action alleged, a judgment to this effect will 
be afffrmed on appeal even though there may have been error committed 
in the trial of the action. 

2. Insurance N c-Insurer is  liable t o  mortgagee named i n  loss payable 
clause by separate a n d  distinct contract. 

The insurer of mortgaged premises is  directly liable to the mortgagee 
under a separate and distinct contract where the policy of insurance 
contains or has  attached thereto a standard loss payable clause in  the 
mortgagee's favor, and such liability is not dependent upon or determined 
by the insurer's liability to the mortgagor. 

3. Same--Where mortgagee recovers against  insurer  on loss payable 
clause, insurer  is no t  entitled to subrogation rn against mortgagor. 

Where a mortgagee has recovered judgment against the insurer under 
a loss payable clause in a policy of fire insurance, the insurer is not 
entitled to  subrogation to the rights of the mortgagee against the mort- 
gagor to the amount of the judgment, the insurer not being a surety 
on the debt from the mortgagor to  the mortgagee, and the insurer's 
liability to the mortgagee being by separate contract unaffected by the 
rights and liabilities between i t  and the mortgagor. 
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AITEAL by defendant, the Farmers Mutual  F i re  Inmrance  Associa- 
t io~i,  from E'inley, J., a t  ,lugust Term, 1932, of IREDEIL. K O  error. 

This  action was instituted by the plaintiff, on 29 J 11y, 1931, to re- 
cover of the defer~dant, tlle Farmers Mutual F i r e  Insur: nce Association, 
the amount of the loss and damage resulting from tlij. destruction by 
fir(>, on 2.2 Ileccmber, 1930, of certain buildings covered by a policy 
of insurance issued by said clefendallt to its coclefendalit, E. 1'. Hager. 
Att:~cl~ed to and formi l~g a part  of said policy, was a rider, known as 
"Mortgage Clause with Contribution," by nhich the arl~ount of the loss 
ant1 damage covcred by tlie policy, if any, was payable to the plaintiff. 

Tlie action was first tried a t  Xnrch Term, 1938, of the Superior 
('ourt of lredell County, on issues involring the liability of the defend- 
aut, tlic Farmers Mutual F i r e  Insurance -Issociation, to the plaintiff, 
unclrr tlle provisioris of the inortgage clause attaclied to and forming 
a. part of the policy. This trial resulted ill a judgme it that  plaintiff 
recol er of tlie defendarit, the Farmers Mutual F i r e  Ir iwrance Associa- 
tion, the sum of $2,400, with interest and costs. I t  was ordered that the 
a c t i o ~ ~  be and the same was continued to a subsequent term of said 
court. for tr ial  of the issues involving the liability of the defendants, 
E. P. Hager and his wife, Iola C. Hager, to the tlefmd:mt, the Farmer* 
Mutual F i r e  Insurance Association, 011 the principle of subrog a t '  1011. 
There was no appeal from this judgment and order. 

Tlie action was again tried a t  August Term, 1932, of the Superior 
( 'ourt of Ircdell County, 0x1 issues involving the liability of the defentl- 
n ~ ~ t s ,  E. P. Hager  and his wife, Iola C. Hager, to t h ~  defendant, the 
Fa rmt~r s  Mutual  F i r e  Insurance Association. At this trial, issues vere  
suhn~itted to the jury and answered favorably to tlie contentioll of the 
tleftndants, E .  P. Hager and his wife, Iola C. Hager. 

From judgment that  tlle defendant, the Farmers Mu ual F i r e  Insur-  
alice Alssociation, recorer nothing of its codefendants, $1. P. EIager and 
his wife, Iola C. Hager, the said d e f e n d a ~ ~ t  appeallcl to the Supreme 
cour t .  

B u w n  J u r n e y  and J .  11'. l 'an ] toy  for defendarlf ,  17armers X r ~ f ~ i u l  
I<'? re Insurance Association. 

S e r l  S .  Sowers and E .  31. Land  for d e f e ~ l d a n f s ,  E.  P. Hager  and hzs 
wife ,  Io la  C.  Hager.  

Cossox,  J. I t  may be conceded, without deciding, that  there were 
errors in the tr ial  of the issues involving the alleged liability of t h ~  
defendants, E. P. Hager and his wife, Iola C. Hager, to the defendant. 
the Farmers hfutual F i r e  Insurance Association. Sucl errors, if ally, 
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mere not prejudicial to the appellant, for there was no error in the 
judgment that the defendant, the Farmers Mutual F i r e  Insurance Xsso- 
ciation, recover nothing of the defendants, E. P. Hager and his wife, 
Iola C. Hager. This judgment is affirmed. 

The Farmers Mutual F i r e  Insurance Association was liable to the 
plaintiff, Atlantic Joint  Stock Land Bank of Raleigh, N. C., under the 
provisions of the mortgage clause, attached to and forming a par t  
of the policy of insurance which was issued by said defendant to its 
codefendant, E. P. Hager. This clause constituted a separate and dis- 
tinct contract between the said defendant and the plaintiff. The lia- 
bility of the defendant to the plaintiff was not dependent upon or 
determined by its liability to the defendant, E. P. Hager, under the 
policy of insurance issued to him. Rank v. Assurance CO., 188 S. C., 
747, 125 8. E., 631. 

The defendant, the Farmers  Xu tua l  F i re  Insurance Association, was 
not a surety for the defendants, E. P. Hager and his wife, Iola C. 
Hager, on their indebtedness to the plaintiff. The said defendant is not 
entitled to be subrogated pro tanto to the rights of the plaintiff against 
the defendants, E. P. Hager  and his wife, Io la  C. Hager, and for that  
reason cannot recover of said defendants the amount of the judgment 
which the plaintiff has recovered in this action of the said defendant, by 
reason of its separate and distinct liability to plaintiff under the pro- 
visions of the mortgage clause. 

N o  error. 

J O N A T H A N  OLLIS v. C. R. RICKER AKD T H E O .  JOHNSON.  

(Filed 14 December, 1932.) 

1. Mortgages H r--Agreement to purchase land at foreclosure sale for 
mortgagor constitutes purchaser trustee for mortgagor. 

An agreement to purchase lands a t  a foreclosure sale for the mortgagor 
a t  an agreed price and account to the mortgagor for the difference be- 
tween the price agreed and the indebtedness secured constitutes the 
purchaser a trustee of the equity of redemption for the benefit of the 
mortgagor. 

2. F'rauds, Statute of E d-Verbal contract relating to purchase of land 
is voidable and not void. 

Verbal contracts relating to the sale or purchase of land are voidable 
and not void, and the defense of the statute of frauds must be pleaded 
and such defense may not be set up by demurrer. 



672 I N  T H E  S U P R E M E  COURT. [203 

 PEAL by plaintiff from N c E l r o y ,  J., at  October Term, 1932, of 
A 1 ~ ~ ~ ~ .  Reversed. 

This is  an  actiou to recoler damages for the breach of a contract 
entered into by and between plaintiff and the defendants by which the 
defendants agreed to purchase at a mortgagee's sale lands owned by the 
plaintiff a t  an  agreed price, and to account to plailitiff for tlie difference 
between said agreed price and the indebtedness secured by the  mortgage. 

Tlic action was heard on defendants' demurrer ore fewus to the con-  
plaint, 011 the groulid that the facts stated therein are not sufficielit to 
colistitute a cause of action. The  demurrer was sustairitd. 

From judgnlelit dismissi~ig the action, the plaintiff appealed to the 
Supreme Court. 

TT'atson LP. F o u f s  for p la in f i j j .  
TI ' .  C'. B e r r y  and  ,I. 1.1'. Raglancl for defcndaizts.  

Cor;r;o~,  J. On the allegations of his complaint, the plaintiff was 
the owner of an  equity in the lands described therein, a t  he time he and 
defendants entered into the contract alleged in the cor~pla in t .  R. K. 
Huskins, who had executed the mortgage to the Avery County Bank, 
under which the lands were advertised for sale, owliec the equity of 
redemption in said lands, but by reason of his agreement with the plain- 
tiff a t  the time he purchased the lands a t  the sale under the mortgage 
executed by tlie plaintiff, lie held said equity of redemption in trust for 
the plaintiff. See P r f e r s o n  v. T a y l o r ,  pos f ,  673. The plaintiff did uot 
convey the la rds  to R. N. Huskins. F o r  that  reason Gaylord v. Gaylord ,  
1.50 PIT. C., 222, 63 S.  E., 1028, has no application to this case. This 
aspect of tlie case is  controlled by the principle 011 v:hich A v e r y  2.. 

S t e w a r t ,  136 K. C., 426, 48 S. E., 775, was decided. See, also, X c S i n c h  
1). T r u s t  Co., 183 N. C., 33, 110 S. E., 663. 

Conceding that  the contract between the plaintiff and the defendants, 
as alleged in the complaint, is subject to the statute of frauds, there was 
error in sustaining the demurrer. I n  Real  E s f a f e  C'o. 1 ) .  Fowler ,  191 
N. C., 616, 132 S. E. ,  575, it  is  said:  "Verbal contracts relating to the 
sale arid conveyance of lands are not 7-oid, but voidable, and the statutr 
of frauds must be pleaded. I t  cannot be eet up  by demurrer." Thc 
judgment dismissing the action is 

Reversed. 
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JAMES A. PETERSON AND E. F. WATSON, TRUSTEE FOR J. G .  WILSON ARD 
JAMES A. PETERSON, v. CLYDE TAYLOR, ROBERT RANDOLPH, 
A X D  ELIZABETH ENGLISH. 

(Filed 14 December, 1932.) 

Evidence C e: J c-Par01 trust docs not come within statute of frauds 
and may be established by clear, strong and convincing proof. 

The creation of a parol trust in the sale of land is not within the statute 
of frauds and may be established by evidence that is clear, strong and 
convincing, but an instruction that the preponderance of the evidence 
\voul(l be sumcient constitutes reversible error. 

APPEAL by plaintiffs from Clement, J., a t  February Term, 1932, of 
YAKCET. 

Certain judgments were recovered against several defendants, one of 
whonl was S.  L. (or Louis) English, and were entered upon the judg- 
rnent docket i n  1919 and 1923 respectively of the Superior Court of 
Yancey County. These judgments were satisfied by some of the defend- 
ants alicl, in order to preserve the lien against the others, were assigned 
by the payees to E. F. Watson, as trustee. 

llshbury Jamerson executed and delivered to S. L. Sparks a mortgage 
deed 011 real estate, and on 1 3  March, 1926, the mortgagee exposed the 
land to public sale under the power contained in the mortgage and con- 
veyed the land to S. L. English. 

Frank Hensley executed to the Citizens Bank of Yaricey a mortgage 
011 l a d ,  which was foreclosed under the power, and on 1 October, 1923, 
the mortgagee co~iveyed this land to S. L. English. English afterwards 
con~eyed a part  of the land to Clyde Taylor and a part  to Robert 
Randolph. 

The plaintiffs claimed that  the land was subject to the lien of the 
judgments, the defendants claiming on the other hand that  Louis Eng- 
lish took a conveyance of the land under a parol trust to convey i t  to 
the defendants, and that  he did not acquire and could not convey the 
property free from the trust. Elizabeth English is the widow of Louis 
English. 

The  jury returned the following verdict : 
1. Did S. L. Sparks, mortgagee, convey the land described in  the 

complaint to Louis English as trustee for Clyde Taylor?  Answer: Yes. 
2. Did the Citizens Bank of Yancey convey the lands described in the 

coniplai~lt to Louis English as trustee for Robert Randolph and wife? 
Answer : Yes. 

Judgment for defendants; appeal by plaintiffs. 
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IVatso7~ cP. F o u t s  for appellants.  
C k a d e s  I l u f c h i n s  a n d  R. W. W i l s o n  for a p p c l l ~ c s .  

.lnaars, J. The creation of a par01 trust in the sale of real property is  
not ~ r i t h i n  the statutr  of frauds but i t  must be established by evidencc 
which is clrar, strong, and convincing, a mere preponderance being in- 
sufficient. I I e m p h i l l  u. l f e n t p h i l l ,  99 K. C., 436;  S l c X a i r  21. P o p e .  
100 N. C., 404;  I i a r d i n g  v. Long ,  103 N. C., 1 ;  S u m m e , . s  v. i l loore, 113 
N. C., 394;  C'obb v. Ed~carr l s ,  117 N .  C., 245; K e l l y  u.  ~ V c S e i l l ,  118 
F. C., 349;  d v e r y  v. S t e w a r t ,  136 N .  C., 426;  Jones  v. Jones ,  1 6 1  N .  C., 
320; Gillcspie v. Gillespie,  187 N .  C., 40. 

The issues submitted necessarily implied the existence of a trust. Tlic 
illstruetion that  the question of a trust should be determined by a pre- 
ponderance of evideiice entitles the appellant to a new I rial. 

The defendauts contend that  the judgments are  paid and canceled 
and there seems to be ground for this position, but there is also evidence 
that they \$ere assigned to a trustee. The  facts may be more fully de- 
veloped in another trial. W e  think there is sufficient evidence of the 
trust to call for  the intervention of tllc jury. Gi l l e s~ l i e  v. Gillespic,  
s u p r a .  F o r  error in the instruction there must be a 

New trial. 

R A L P H  C A R S W E L L ,  BY HIS NEXT FRIEND, W. A. C A R S W E L L ,  v. PHIE%R 
W H I S E N A N T ,  S. D. O L L I S ,  W. E. H E A V E N E R ,  AND 'I!OWN O F  MOR- 
GANTON. 

(Filed 14 December, 1932.) 

Pleadings D b--Where there is a misjoindrr of parties and causes of 
action a demurrer to the complaint will be sustained. 

Where one of the defendants in a civil action demurs to the complaint 
and its demurrer is sustained, and on appeal it appears that there was a 
misjoinder of parties and causes of action as alleged in the complaint the 
judgment will be affirmed. 

* ~ P P E A L  by plaintiff from S i ? ~ r l a i r ,  J., at  September Term, 1932, of 
BTRKE. ilffirn~cd. 

This is an  action to recover of the defendants, jointlj and severally, 
on tlic causes of action alleged in the complaint. 

The  action was tried on the demurrer to the complaint filed by the de- 
fendant, town of Morganton. The demurrer was sustained. 

From judgment dismissing the action as to the defendant, town of 
Morgnnton, the plaintiff appealed t o  the Supreme Court. 
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-4 uery Le. Riddle for plaintiff. 
Xu11 (e. P a f f o n  for defendant .  

COXNOR, J. Conceding without deciding t h a t  a cause of action is  
alleged i n  the  complaint against t h e  defendant, town of Morganton, 
fo r  damages resulting f r o m  the fa i lu re  of said defendant to  discharge 
the duties imposed by law upon  said defendant, while t h e  plaintiff was 
confined i n  the  county jail  of B u r k e  County, we a r e  of opinion t h a t  
nevertheless, t h e  demurrer  was properly sustained f o r  t h e  reason tha t  
there is a misjoinder i n  t h e  complaint of both parties and  causes of 
action. I n  such case, the decisions of this Cour t  a r e  to  t h e  effect t h a t  
the demurrer  should be sustained and  the action dismissed. Sasser z'. 

Hullnrd, 199 N. C., 562, 155  S. E., 248, and cases cited i n  the opinion 
i n  t h a t  case. T h e  judgment is 

Affirmed. 

ROBERT E. HUBBARD v. SOUTHERN RAILWAY COMPANY. 

(Filed 14 December, 1932.) 

1. Master and Savant E a: E &This action held governed by Federal 
Employers' Liability Act, and evidence of negligence was sufflcient. 

An action for injuries sustained by the plaintiff while engaged in inter- 
state commerce as  an employee of the defendant, a common carrier by 
rail, arises under the Federal Employers' Liability Act, and in this case 
held, the evidence tested by the Federal rule was sufficient to take the 
case to the jury on the issue of the defendant's negligence. 

2. Evidence D a-Declnrntion of past occurrences is inadmissible as sub- 
stantive evidence but may be competent to impeach witness. 

A declaration of an agent which is merely a narration of a past 
occurrence is not admissible for or against the principal even though the 
act referred to was within the scope of the agent's authority and his 
agency was continued, such declaration not coming within the ves g e s h  
rule, but such declaration may be admissible for the purpose of contra- 
dicting and impeaching the testimony of the agent given upon the trial. 

3. Trial E d---Charge stating evidence admitted solely to impeach wit- 
ness as substantive evidence on material point in reversible error. 

Where testimony of a declaration by an agent of a past occurrence is 
admitted in evidence solely for the purpose of contradicting and im- 
peaching the testimony of the agent given upon the trial, i t  is error for 
the court in his charge to recount such evidence as  an admission of negli- 
gence by the agent, but whether the error is cured by a later instruction, 
given after the jury was recalled from deliberation, correctly limiting the 
evidence but not retracting the prior instruction, need not be considered 
where a new trial is awarded upon other grounds. 
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4. Trial E g- 
Where the charge of the court contains conflicting instructions on a 

material point it will be held for reversible error upon escel)tion. 

5. Master and Servant E c-Rule of assumption of risk under Federal 
Employers' Liability Act. 

Except in cases where the employer's riolation of a statute enacted 
by ('ongress for the safety of employees contributes to the injury, an 
employee assumes under the Federal Employers' Liability Act the risks 
normally incident to the employment, but he does not assume estra-  
ordinary risks or those resulting from the employer's negligence unless 
and until he is made aware of such sperial risks or they become so 
obvious that a man of ordinary prudence would observv and appreciate 
them, hut he will not be held to assume such special risks even under 
these circumstances if the employer assures him the matter will be 
remedied and the danger is not so imminent that a man of ordinary 
prudence would refuse to rely upon the employer's assur:ulces. 

6. Same-Matters to be proven by defendant upon plea of assumption 
of risk under Federal Employers' Liability Act. 

Where assumption of risk is arailable to a defeudant in an action 
under the Federal Employers' Liability Act it  is required that the de- 
fendant plead the defense, and the burden of proof on thr  issue is upon 
him, but it is necessary only that he prore that the injury resulted from 
an ordinary risk incident to the employment, or, if the injury resulted 
from a special risk, that such risk was fully known to t le employee and 
appreciated by him or was so obvious that a man of ordiuary prudence 
would have observed and appreciated it, and an instluction that the 
burden is on the employer to prove that the employee assumed all risk 
of any dangers which were inherently incident to the employment is in- 
exact, the employee being conclusirely presumed to have knowledee of 
the risks ordinarily incident to the employment. 

7. Damages F a-Mortuary table is evidentiary only, and health and 
earning power of plaintifl must be considered in firing damages. 

The statutory mortuary tables are evidentiary only, and the espectancy 
therein given for a particular age must be considered by the jury to- 
gether with evidence of the health, constitution and habits of the plaintiff 
and his earning power in determining the amount of damages to which 
he is entitled as  a result of a negligent injury totally and permanently 
tlisabling him. 

, ~ P P E A L  by defendant  f r o m  Sindair,  J., a t  March  'I'erm, 1932, of 
S a n r ~ s o x .  

C i r i l  action to  recover damages for  a n  alleged negliger t in ju ry .  

Upon denial of liability, a n d  issues joined, the  jury returned the  fol- 

lowing verdict : 
"1st. W a s  plaintiff in ju red  by  t h e  negligence of the defendant as  

alleged i n  the  complaint?  Answer : Yes. 



S. C.] FALL TERM,  1932. 6 i i  

"2nd. Did plaintiff, by his onn  negligence, contribute to his injury 
as alleged in the answer? Answer: Ro.  

"3rd. Did plaintiff assume the risk as alleged ill the answer? -111swr : 
S o .  

"4th. What damages, if any, is plaintiff entitled to recover? *lllsn.er: 
Forty-five thousand dollars ($45,000) ." 

Judgment on the verdict for plaintiff, from which the t l~fcnt la i~t  
appeals, assigning errors. 

11. 11. Hubbani! and A. XcL. Graham for plaintifl-'. 
Richard C.  Ii'elly, B u t l e ~  & Builer and 11. E .  Y o w e ~ s  for dcfentlanf. 

STACY, C. J. The defendant is a common carrier by railroad, mgagctl 
in interstate commerce, and the plaintiff Jvas employed by the defelldant 
in such commerce a t  the time of his injury. The  case, therefore, is one 
ar i s i l~g  ulider the Federal Employers' Liability Act. ('obi(! r .  K .  f2., 
IS8 S. C., 487, 125 S. E., 1 8 ;  Soles v. R. R., 184 h'. C., 283, 114 8. E., 
305. 

Plaintiff was injured 13 June,  1930, near Charlotte, S. C., while 
engaged in the discharge of his duties as helper to C. R, McClure, signal 
innintainer and foreman orer a section of road twelve or fourteen nlilrs 
in length. The  plaintiff had completed his third year a t  the rniversity 
of S o r t h  Carolina as a student in the engineering department, and 
licetled some practical esperience for graduation. H e  n a s  2 1  pears 
old and in good health. 

011 the morning in question, while undertaking to raise or set a 
heavy pole in the transmission line, which pole mas approsinlately 35 
feet long and weighed about 1,000 pounds, i t  '(turned" or "careened" 
slid fell upon the plaintiff, injuring him severely. 

The  allegations of negligence are :  (1)  failure to warn plaintiff of 
dangers, ( 2 )  insufficient help, (3)  failure to furnish necessary tools and 
appliances, (4) carelessness of fellow employees. The  defendant denieq 
any negligence on its par t  and pleads contributory negligence and aa- 
sumption of risk on the part  of the plaintiff. 

The evidence is conflicting on the issue of liability, but, tested by the 
Federal rule, as announced in TT'esiern ci? Ail. Ry. Co. c. Hugl~es, 278 
L-. S., 497, that  "more than a scintilla of eridence" must be offered to 
carry the case to the jury, we think i t  is sufficient to say, ~vithout de- 
tailing the testimony of the several witnesses, the nlotions to nol~suit 
were properly overruled. 

C. R. McClure, a witness for the defendant, was asked by the plaintiff, 
on cross-examination, if he did not tell plaintiff's father a t  the hospital, 
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ill discussing the injury, that  it  was liis fault, i11 that, he pushed the 
pole out of line causing it to fall on tlic plaintiff. The  \~itur>ss denied 
innking this statement. 

The tcstirnoiiy of R. H. Hubbard, father of plaintiff, \I as tlien offered 
in reply to contradict the witness McClure. R e  said:  '(Mr. XcClure 
came to the hospital the first night I was in Charlotte, Saturday night 
(following the injury 011 Fr iday) ,  and introduced himself to my wif(, 
and me and had with him two young men, Mr.  Burriette and Mr.  
Walker. I asked liirn how my  soil got hur t  and he said that the threc 
of then1 were n i t h  h im;  said that  they were trying t o  raise this pole 
;111tl it  x a s  ill a bad place, and the pole was SO heavy that  they could 
not raise it and it fell on him. Mr. AlcClure told me t h ~ t  he was very 
111ucli hurt  and worried over i t ;  that lie felt like he was t ie causc of the 
boy being injured." Objection; exception. Burlietie and T a l k e r  said 
they did not hear this alleged conversation. 

I t  is the rule with us that what ail agelit or e~~iployec  says relati\ t b  

to an act presently beii~g done by hi111 witliin the scope of his ageiic) 
or eniploynie~it, is adiiiissible as a part of tlie 7 . e ~  grstcj ,  and may be 
offcretl in cvidelice, citlwr for or agaiiist tlic principa or employer, 
I)ut what tlic :~geiit or tmployee says aftcr\\:lrds, and mcwly ~iar ra t ive  
of :I pnst orcwrrence, though his agency or emploj-niei~t may con ti nut^ 
as  t o  otht,r iiiattcrs, or generally, is only 1iears:ty and is not conipeteut 
a b  ngaiiist t h ~  pri11ci1):il or ~ i n p l o y c ~ .  l ' u m ~ i (  P .  - l p p i ( 1 (  h ian  l l a i l ,  190 
S. C., SSS, 131 S. E., 42;  J o h n s o n  v. 172s. C'o., 172 X. C., 142, 90 
S. E., 124; Sca lc s  c. Lcwel l yn ,  zbid., 494, 90 S. E., 5.21; S o u f h e r l a n d  1.. 
IL). B., 106 S. C., 100, 11 S. E., 189; V o r g a l l  v. Hencirt S o c i e t y ,  167 
S. C., 2G2, S53 S. E., 470; IlanzricX c. Tel. Co., 140 K. C., 151, 52 S. E., 
2 3 2 ;  11/11 I,. 1 ~ s  C'o.. 130 N. C., 1, 68 S. E., 124; I l z ~ t ~ p  drier 2 % .  3. R.. 
132 S. C'., 43b; 43 8. E., 948; ~ z i ~ i z b o ~ i g h  v.  Imp.  C'o., 112 N. C., 131, 
17 S. E., 536; A"ln/fh 1%. R. R., 65 S. C., 115; 22 ('. J.,  467; 10 
R. C. L., 990. 

S o t n i t l ~ s t n ~ ~ t l i i ~ g  tlic rule juit stated, i t  11:ts bcwi licl(~ 111 :t ~iui i~bt f i~  
of C:I'CP that vl i :~t  a11 : ~ p n t  or cniplogee says, ~ ~ ( ' 1 1  t h ~ u g l i  l l a r l a t i~ t ,  
of a l):l~t ~ ( ~ ~ i r r ( ~ ~ i w ,  111ny bc offrrotl ill cvicle~ice, not for 'lie purpose of 
fising liabilit? u l ) o ~ ~  t l ~ c  l)riiicipal or tinploycr, but to cciitratlict or to 
iinpc:lcli t11c : ~ g c ~ i t  or c~~r~ployce, n l i ~ n  liis previous st ,~tcment is at 
I arinlicc nit11 his tcstiinoiiy g i l e i ~  on tlic trial. IT7ilX 171s 1 . .  R. R., 174 
S. ('., 2TS, 93 S. E., 777; J l o i t o n  v. TT'uter ('0.. 168 S. C., 552, 8 1  S. E.. 
1019; P a l e  1 % .  ,qtcatrtliotri Po., 145 N. C., 571, 62 S. E., 614. 

I I o ~ v e \ ~ s ,  as such statcmciits, iiarrative of past occurrences, arc con-  
pctent only for pu rpov  of coiitradictioil or i m l ~ a c h m e n t ,  it  is c r rm to 
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admit them as substantive evidence or to give them the force of ~ c l l  
widenee in the charge. Johnsolt c .  Ins. CO., supra .  

The court a t  first instructed the jury in regard to the evidence, no\\. 
under consideration, as follows : 

"The plaintiff contends that  you ought to find that  Mr. 3 I c C l u ~ ,  
superior over Mr. Hubbard, on Saturday night after the injury, went to 
Charlotte and went to Mr.  Hubbard's father and mother and told them 
that he regarded it as his own fault that his son was injured, and that 
it happened because the pole mas too heavy for them to raise, the plain- 
tiff contends that  you ought to find that  that  happened in attempting 
to raise a heavy pole of that  character with insufficient help." 

This  was erroneous under the decision in Jolznson's case, s u y a .  
Rut immediately after the jury had retired to consider the case, it 

was recalled and given the following instruction: 
"In referring to the evidence of Mr. Hubbard, Sr., of Mr. 31cClurc 

telling him on Saturday after the injury that  he regarded i t  his fault 
that it  happened, because the pole was too heavy to raise, I told you a t  
the time that  the evidence was admitted merely for the purpose of 
contradicting Mr.  McClurels testimony, and for no other purpose. I t  
is also proper to say that  when Mr. McClure went on the stand, he 
testified that the conversation did not occur. X r .  Hubbard's testimony 
was merely for the purpose of contradicting Mr.  JfcClure. I t  was 
offered merely for the purpose of contradiction. The  weight of it is 
entirely with you." 

We are not now under the necessity of deciding whether this was 
sufficient to cure the error, without specifically withdrawing the previous 
instruction, as a new trial must be awarded on other grounds. 

Of course, it  is elementary that  where there are conflicting instruc- 
tions with respect to a material matter-one correct and the other not- 
a new trial must be granted, as the jurors are not supposed to know 
which one is correct, and me cannot say they did not follo~v the erro- 
neous instruction. E d l c a r d s  v. R. R., 132 N. C., 99, 43 S. E., 585;  
l ' i l l e t t  v. R. R., 116  h7. C., 662, 20 S. E., 480; S.  1.. F a l k n e r ,  182 N. C., 
793, 108 S. E., 756. 

The following instruction on the issue of assumption of risk forllls 
thc basis of one of defendant's exceptive assignments of error : 

"The contention is made by the defendant that  the plaintiff assumed 
nll risks of dangers naturally incident to the employment in which he 
was engaged. And the burden is upon the defendant to satisfy you that 
he assumed i t  himself-that the plaintiff assumed all risk of any dangers 
which mere inherently incident to the kind of enlploynlent in  which 
he was engaged." 



6S0 I X  T H E  S U P R E M E  COURT. [2OJ 

The Federal rule is that  except in cases where the violation of a 
statute enacted by Congress for the safety of employees has co~~tr ibut r t l  
to tlie injury, the employee assumes the risks normally iricident to the 
occupntioi~ in which he voluntarily engages; other and e x t r a o r d i n a ~  
risks, a i ~ d  those due to the employer's negligence, he does riot assuliltb 
u ~ ~ t i l  made aware of them, or until they become so obvims and immr- 
tliately tla~lgerous that  an ordinarily prudent man wouid obserre ailti 
:~ppreciate them; in either or both of mhicli cases he docs assume t11tu1 
if lie coiitiilue in the employment, without objection or without obtainii~g 
from the employer an  assurance that  the matter mill be remedied; but 
if 11c receire such an assurance ( the dangers being both obrious anti 
i n~n~ i i i en t ) ,  then, pending the performance of tlie promise, the einployw. 
in ordinary cases, does not assume the special risk. Of course, if thc~ 
tlailgers be so imminent  that  no ordinarily prudent man, u~itler the, 

circu~iistalices, would rely upon such promise, then he would assume t l ~ e  
itiik. ercn pending tlie performance of such promise. C m f .  Vf. Ry. a .  
I l*hltc1, 238 IT. S., 507; Seaboard I * .  H o r f o n ,  633 IT. S., 409;  Gila T'allcij 
i f ( .  h'y. 1 % .  I I a l / ,  232 LT. S., 9 4 ;  (;add?j 1 % .  R. h'.. 173 \;. C.. 3 1 i ,  05 
S. E.) 9". 

"Some eniploymei~ts are necessarily fraught with d a n g c ~  to thc ~ o r l r -  
nia~l-dai~ger that must be and is confrontcti i n  thc l i ~  e of his dllty. 
Such tln~lgers as are normally arld necessarily inc+leilt to thr, ocrupatioii 

presumably taken into the account in f i s i ~ g  the rate 3f wages. ,111 I 
a workm:iu of maturc years is tt11w11 to as5ulne ~ I & S  of thib sort. ~ h ~ t l 1 c . r  
11c i5 ac tnnl l ,~  ana re  of them or not. But  riski of ai~otlier sort, I I O T  

~ ia tura l ly  incident to the occupation, may arisc out of the failure of 
the, cmploycr to exercise due care with respect to providing a safe p1ac.e 
of nork  and suitable and safe applialices for the noi-k. Tlicqe t111, 
c~~~ll)lo,wc i \  not trcntccl as nssun~ing until lie hecoincs nunre of thc dt~fcct 
or tllsrc~pair and of the risk arising fro111 it, unless defect mltl risk :illkt3 
arc so i)b\ious that  an ordinarily prudent persoil under thc c i rcuu-  
i tn~lres n o d d  ha\ c observed and apprecilltetl them. T h s e  d is t i~ l r t io~l .  
11 ;~~  c heen recognized and applied in numerous decisioils of this ( 'oI I I .~ .  
(Ci t i~ lg  ~tutlioritic;.) W11c1l thr, t ~ ~ ~ ~ p l o y c ~ ~  docs kilow of i 1 1 ( ~  (1, f o c d t .  ; I I I  i 
apprwiatc.; tlie riqk that is attributable to it, then if 11c co~ltiilutb I I I  

tlw miil)lo,~iiient, without objectioi~, or n i i l ~ o u t  obtwii iug froni t l ~ t  
cml)lo~c.r or his rcl)rescirtati~e ail assurance that the c1cfcc.t nil1 111s 
ren~tdir~tl .  tlit, c ~ n p l o ~ c e  a\surnc1s the risk, e\en tliougl~ it n r i v  out of t h ( ,  
~nai ter ' s  1)rcac.h of duty. I f ,  11owe~ er, there be a promise of rt~par;~tiuii.  
the11 t l u r~ng  such time 215 may be rea~onably required fcr  its pcrfoil~i-  
ancc or nntil the particular time specified for its p c ~ f o r m a ~ ~ c c .  tllc~ 
c.rnplo) cc relyi~lg up011 t h ~  l)roniiw do 'S ]lot aw11110 tlio risk 111111 s .  : I T  
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least the danger be so imminent that  no ordinarily prudent mail under 
the circumstances would rely upon such promise"-Mr. Jus t i ce  Pitnry 
in Seaboard A i r  L i n e  v.  Horton, 233 U. S., 492. 

Speaking to the subject in the recent case of Del. L. B TI'. R. Po. v. 
I i o ske ,  279 U .  S., 7, Xr. Jus t i ce  Butler, delivering the opinion of the 
Court, said:  "And, except as provided in section 4 of the act, the em- 
ployee assumes the ordinary risks of his employment; and when obvious, 
or fully known and appreciated, he assumes the extraordinary risks and 
those due to negligence of his  employer and fellow employees." 

The following concise statement of the rule is to be found in Direc tor  
h'eneral of Rai l roads  v. T e m p l i n  (Third  Circuit), 268 Fed., 483: '(It is 
recognized that  under the Federal Employers7 Liability Act an employee 
assumes the risks normally and necessarily incident to his employment, 
anti also the extraordinary risks, or risks caused by his master's negli- 
gence; yet he assumes the latter only when they are obvious or fully 
known by him and are such as would undcr the circumstwnees be seen 
Z I I I ~  appreciated by an ordii~ari ly prudent person." 

111 this jurisdictioii, as well as in the Federal Courts, in cases where 
tlie plea of assumptioil of risk is available to the defendant, he must set 
it u p  or plead it, and he also has the burden of proof on the issue raised 
by this plea. Kanazcha  d -II. R. C'o. v. K e m e ,  239 U .  S., 581, 60 L. Ed., 
4ZS; C'obia v. R. R., sup1.a; L l o y d  v. R. R., 166 S. C., 24, 81 S.  E., 1003, 
affir~ned, 239 LT. S., 496; Eplee  7%. R. R., 155 N. C., 293, 71 S .  E., 323; 
D o r s e f t  1 , .  Xfg. C'o., 131 N. C., 254, 42 S .  E., 612; W e s t  zv. X i n c n g  
( ' o r p . ,  198 F. C., 120, 150 8.  E., 884. 

Rnt in cases nhert> the defense of assuinption of risk is open to thc 
t l r f ~ i ~ d a ~ ~ t ,  ant1 is qet up, it 1s inexact to say tlie defendant has the 
burdeli of proling that "the plaintiff assumed all risks of danger which 
\ \e re  inherently incident to the kind of employment in which he was 
twgnged." This, the law declares. A11 employee is conclusi~elg pre- 
wmed to h a m  knowledge of the hazards normally incident to the occu- 
l'ation in which he voluntarily engages, and he assumes the risk of 
i~ l jur ies  arising therefrom. C'. R. I. B P. Ry.  C O .  v. W a r d ,  233 U. S., 
15; Gi la  V a l l e y ,  etc. R. Co .  v.  I l a l l ,  232 U .  S., 94. The burden which 
the tlpfendant must carry on tlie issue of assumption of risk is to show 
that the injury which the plaintiff sustained resulted from one of the 
ordinary risks of the occupation, or from some defect which was obvious 
aild fully linowrl to the plaintiff and appreciated by him, or so plainly 
observable that  he must be presumed to h a w  kno~vn it. C'. R. I. cE. P. 
I ( ! / .  Co.  1 % .  W a r d ,  5upra : P e n f .  I'f. R?y. v. TT'hite, 238 U.  S., 507; P y a f f  
1 , .  R. R., 199 N. C., 397, 1.54 S. E., 841; S f r u n k s  z>. P a y n e ,  184 =\'. C., 
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*;S2, 114 S. E., 840; Looney 2,.  ,I-. & W. Ry. Co., 102 W. Qa., 40, 135 
S .  E., 262, 48 A. L. R., 806. 

1 1 1  other words, except ill cases where the violati011 of a statutcL 
vnacted by Collgress for the safety of employees has contributed to thc 
illjury, two classes of risks are  assumed by the employee ur~der  the Fed- 
eral rule:  First ,  ordinary risks, or those normally incident to the occupa- 
tion, of which tlic einployec is conclusively presuined to  have lilmwleclgr~, 
tlius requiring no proof of such knowledge on the issue of as sump ti or^ of 
r isk;  Secolid, extraordinary risks, or those not norrnally incident to thv 
occupation, which the defendant must show were either plainly obserx- 
able, or know11 to the employee and the dangers appreciated by him. 
Oglcsby z?. S f .  Louis-#an Fran .  R y .  Co., 1 S .  W .  (2d) ,  172. 

Speaking to the subject in Saf ion i r l  Steel  Co. v. B o r e ,  1.55 Fed., 62. 
L u r f o n ,  Circui t  Judge, tlelivtring the opinion of the Court, said:  

"To defeat all action by the defense of assumption of risk, the em- 
ployer must sllo~v not only that  the servant knew of the iicgligtmx cf 
wliich lic complains, but that he knew and understood, or ought to havc. 
k11on.11 and appreciated, the increased danger to which he voluntarily 
esposeetl hili~sclf. Thcre is a distinction between knowle'lge of defecth 
or knowledge of allegctl negligent acts, a l~ t l  knowledge of the risks result- 
ing from such defects or acts. I n  Cooley on Torts (3d cd.), 1048, thts 
rule is stated ill these words: ' I t  is essential to the assun~ption of risk, 
]lot only that the servant shall know the defect out of which the danger 
arism, hut that he should appreciate the danger, or t h i t  the clinige~, 
should be manifest to a marl of ordinary intelligence and experience ill 
the line of work ill which the servant is engaged.' " 

T o  like effect are the decisions i n  Oglesby v. Sf. Louis-!:an E'ran. Rg 
C'o., swpra, ant1 A l f c I n f y r e  1,. S t .  Louis-*Can Fran.  R y .  Co., 227 S. W.. 
104'7. 

Agairi, 011 t l ~ c  issue of damages, the jury was instructtd as follows : 
"If you comcL to the i s u e  of tlamages, it  would be y o u  duty to takc~ 

illto consitleration the. evidence as to his illjury, as to the loss of ~ o i c e ,  
21s to what his p l ~ ~ s p c ~ s  in life mere, and 15 hat his life e> pectancy, thv 
law gives forty and a fraction years. . . . The table of life cs- 
pectancy says forty and a frac8tion. You are not bound by that hovievcr." 

I n  cases arising under the Federal Employers Liability Act, t h r~  
proper mcawre of damagcs and the method of ascrrtainiilg such dm~ 
ages :ire to be tlctermil~ed according to the general prin-,iples of lax 
as adininistere(1 in the Fetltlral Courts. C. d 0. R. C'o. 1 . .  l i e l l p .  241 
U. S., 48.5. 

Speaking of thc use of mortuary tables in pcrsol~al injury and wrong- 
ful death cases, XI. .  Jlrsficr Grny ,  dclircring the opinion of the Court 
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ill Vicksburg (e. X. R .  Po. 7.. Pufnam,  118 U. S., 545, said that, as an  aid 
to the jury in arriving at a fa i r  estimate of  hat compensatioli should 
bc awarded thc plaintiff, "standard life and annuity tables, showing 
at any age the probable duration of life, and the present valuc of a lifc 
:~nnuity,  a re  competent evidence. (Citing authorities.) But it has never 
keen held that the rules to be derived from such tables or computations 
must be the absolute guides of the judgment and the conscirnce of the 
jury. On the contrary, in the important and much-considered case of 
Phil l ips  v. London cf S o u f h z c e s f ~ m  Railway,  4 Q. B. D., 406, 5 &. B. D., 
78 ,  the judges strongly approved the usual practice of instructing the 
jury in general terms to award a fa i r  and reasonable compensation, 
taking into consideration what the plaintiff's i~icoine would probably 
hare  been, lion. long it would have lasted, and all the coiitingcncies to 
which it was liable; and as strongly deprecated undertaking to bind 
thern by precise mathematical rules in deciding a question involving 
,o many co~ i t ing~ i~c ie s  incapable of exact estimate or proof." 

Our  ou711 decisioiis are to the effect, and, in fact the statute pro~ides ,  
that in cases wlicrt~ it is llecessary to establish the expectancy of con- 
tinued life of any person, the mortuary tables appended to C. s., 1790 
"shall be received ill all courts and by all persons having power to 
(letermine litigation, as evidence with other evidence as to the health. 
ronstitutio~i and habits of such person." Y o u n g  1 . .  V'ood, 196 N. C., 
435, 146 S. E., 70;  Odom I.. Lumber Co., 173 N.  C., 134, 91 S. E., 716; 
~ ' l e d g c  1 ) .  I u m b e r  ('o., 140 N .  C., 459, 53 S. E., 295. The tables, it 
will be observetl, arc not conclusive, but eridentiary only, and are to be 
c*onsidcred ill connection "with other evidence as to the health, consti- 
tutioii and habits of such pwsou.') Russell 1;. Steamboat Co., 126 N. C., 
961, 36 S. E., 191. Compare ('atzfield u .  C .  R. I .  cf P. R. Go., 142 
Iowa, 658, 121 S. W., 186, and I i o z r ~ l l  1 % .  Lansing C'ity Electric R. Co..  
136 Mich., 432, 99 N. W., 406. 

I t  was error, therefore, to say "the law gives forty and a fractioll 
,wars" as the expectancy of the continued life of plaintiff in the instant 
rase. This instruction was c.alculatetl appreciably to augnient the 
recovery, which it undoubtedly did. 

The case is an iinportant one. Plaintiff's injuries are great;  the re- 
cbovery is large; both sides are acutely interested in the result. -1 pains- 
taking investigation of the record leaves us with the impression that  the 
ilbove instructions, assigned as errors, weighed too heavily against the 
defendant. 

New trial. 
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J. W. PUCKETT v. J I M  DYER AND ORKIN EXTERMINATING 
COMPANY, a CORPORATION. 

(Filed 14 December, 1932.) 

1. Trial D *On motion of nonsuit all the evidence is to be considered 
in the light most favorable to plaintiff. 

Upon a motion to nonsuit all  the evidence, whether offered by plaintiff 
or elicited from defendant's witnesses. i s  to he considered in the  light 
most favorable to plaintiff, and  he  is entitled to  every reasonable ill- 
tendment thereon and every reasonable inference therefrom. C. s., 567. 

2. Highways B n-Evidence of negligent driving and that such negligence 
proximately caused plaintiff's injuries held sufficient. 

Evidence tha t  the  individual clefendant drove his car in a negligent 
manner in violation of s ta tu te  and t h a t  such negligeilce proximately 
caausetl i n j u r ~  to the plaintiff is held sufficient to have been submitted 
to the  jury, and the evidence of contributory negligence w a s  properl) 
submitted to the  jury under instructions which were free from error.  
X. c. Code, 2621(45), ( 5 1 ) ,  (54 ) ,  (35) ,  (7,  a ) .  

3. Master and Servant D &Evidence held to make out prima facie case 
that employee was acting within scope of employment. 

Evidence tha t  the individual defendant n a s  employed by the corporatt~ 
tlcfcnda~it a \  a traveling sal(1sman covering S o r t h  and South Carolina. 
t ha t  the corporation furnished him a ca r  and  tha t  i t  paid for the  gas ant1 
oil usetl tlirrein, including the  qaf and oil on the night of the plaintiff f 

injury.  t11:lt the car  a t  the time of the i n j m i  contained merchandise bo- 
11)min;: to the  corporate defendant and was  being driven by the salesmalr 
:IS he was  returning to his home la te  a t  night, together with other e r i -  
tlence for the plaintiff, i s  heTd sufficient to make out a prima facie c a w  
tha t  the snlesman was act ins  n i th in  tlie s w p e  of his authority a t  th(3 
t ime of the injurg-, and the evidence, together with the ccrporate defentl- 
xnt's evidence to tlie contrary. was  properly submitted to the jury iindt.1 
instruction\ \vhich were free from error.  

4. Torts C 6 E v i d e n c e  that release was procured by fl-aud held suf- 
ficient to be submitted to the jury. 

Evidence tha t  the plaintiff, while in a liosgital n h e r e  h e  had been taken 
following the injury in suit, had signed a release prepared by a n  agent 
of the defendant and witnessed by two agents of the hospital whose bill 
was  paid by the  defendant, t h a t  a t  t he  t ime of signing the  release the 
plaintiff was in a weak condition and suffering from head injuries ant1 
had been unconscious for a long period of time and was  l o t  in his right 
mind, t ha t  he did not remember signing the release, t ha t  the  consideration 
therefor mas grossly inadequate and was left with the  hospital and  doled 
out to the  plaintiff, and t h a t  the release recited t h a t  i t  covt>red all injuries 
from the accident, past, present and future,  even including permanent 
in jury  and possible death,  together with the fact that  the   gent procuring 
the  release did not take the  s tand although present in court and havinr  
peculiar knowledge of the plaintiff's condition a t  the t imt of signing the 
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releiwe, is held suficient to show a peculiar relationship between the 
1)laintiff and defendant's agents enabling them to take advantage of him, 
ant1 is sufficient to be submitted to the jury upon the issue of whether 
the release was obtained by fraud. 

5. Samc-Question of ratification of release by plaintiff held properly 
submitted t o  t h e  jury undcr  t h e  evidence i n  this  case. 

I11 order to constitute a valid ratification the party charged with ratifi- 
ration must act with knowledge of the material facts or have reasonable 
crounds for such knowledge, and where in a personal injury action the 
1)lnintiff contencls that the release set up by the defendant was procured 
by fraud, and the defendant contends that the plaintiff ratified the 
~e len \e  by accepting its benefits, evidence on the part of the plaintiff 
that his signature was procured wheu he was woefully incapacitated by 
parties in a peculiar position to take advantage of him, that  lie had no 
further dealing with the defendant relative to the release, that he did 
not remember signing it and that no copy of the release was left with 
him, and it  appears that the release covered all injuries resulting from 
the accident, past, present and future, even to the extent of death, is held 
properly submitted to the jury under instructions which were free froin 
error, and the jury's verdict on the issue in plaintiff's faror is upheld on 
appeal. 

6. Evidence K d-Bo1m1 of hylmtheticnl questions i n  this  rase held not 
prejudicial error. 

The form of the 11yl)othetical questions propounded to an espert wit- 
neb* in this case are not held for reversible error under authority of Z I I  re 
Pctcruo~r. 136 T\'. C., 14. 

A ~ T L  11, by d c f e ~ ~ d a u t  froill C ' o w p e r ,  S p t  ial J u d g e ,  ant1 a jury, a t  
October Term,  1032, of NECI~LESBLRG. SO error .  

T h ~ s  is ti11 action f o r  a c t i o n a b l ~  negligeuce brought by plaintiff against 
t l c f e i ~ d a ~ ~ t \ ,  a l l e g i ~ ~ g  damage. Tlie defendant denied liability and set u p  
tlw d c f ( ~ ~ i - c ~  (1) ''It is admit ted that  the tlcfcndaut corporation furnished 
a car to tlich i ~ i d i ~ i d u a l  defendant to  be usctl by h im f o r  the b u s i n e s ~  
of t l ~ t >  t ldc i~ t lan t  corporat io~l  and  it  is allegrd by the  defendants tha t  
the. i~ i t l i l  itlual tlcfentlw~lt, J a m e s  Q c r ,  n as not on business fo r  t h e  
t l c f ( ~ ~ t l : r ~ ~ t  c o r p o r a t i o ~ ~  a t  the times complained of i n  the  complaint"; 
( 2 )  'Tl1,lt the plnii~tiff I\ as  gui l ty  of contributory negligence; ( 3 )  -1 
~r,Iea.;e for  $320.00 and payniellt of hospital alitl doctor's bill. 

'I'hr p la~nt i f f  i n  rcl)ly c o ~ i t e ~ ~ t l q  : "The plaintiff n as u~iconscious f o r  
6 days ;  he had  a s e l r r t  i n j u r y  to his  head, causing concussion of the  
h r a i ~ ~ ;  tha t  his  leg v a s  h roke l~  ill two places, he  was confined to the  
1iosl)ital f o r  4 weeks ant1 n a s  i n  such co~idi t ion physically and  mer~ta l ly  
that  lie 118s unable to pass upon nny impor tan t  matter .  T h a t  t h e  de- 
fenclai~ts' tloctor and agent calculated what his  wages would amount  
to  v l i i l ~  he would be ill the  hospital and wrote i t  upon the plaster caqt 
up011 his lcg. H e  suggestetl no a m o u n t ;  they told h im what  h e  owttl 
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hini aiid asked hini to sign a paper they had. Thcy did not read the 
rcllease and if they Iiad plaintiff did not hare  sufficient milit1 becauslx 
of his injury to know tlie importance of it. Under said circumstance 
this plaintiff signed sometliii~g. That  the plaii~tiff fu r t l~e r  a l l eg~s  that 
lie n a s  a sick mail nlien he n a s  :rpproaclied by tlie defendants in tlitk 
hospital; that he \\as ullder thc care of a l~hysician;  he was corifirictl 
to his bed; tliat he was unable to transact :my business, his judgment 
was inipaired by his weakened body aiid injury to his head, tliat liis 
signature v a s  procured by the fraud of the defendant's agent and tooh 
adrantage of plaintiff's distress in the manlier above stated. That  the! 
also well knew that  plaintiff r a s  only a watchman, lie got small wage, 
he had a family to support, he was then disabled, could not earn ally- 
tliiiig, liis family were ill distress, he did not know t h ~  extent of hi, 
~ i i j u r y  or tlic i~nportaiice of his claini against tlie defendants, that tllv 
$350.00 ill 110 \ \ay  coinpelisated him for his injury, it  Tvas ail incow 
scquelltial sum coiiiparetl with his injuries; that the defendants ~ c l l  
lrliew this fact, for it was their doctor treating this plaintiff. That  thc 
defeiidaiits, by artifice, devices, sclicwes and plalls of fraud procurc(l 
this plaintiff's signature to said release." 

Tlie issues submitted to tlie jury and tlicir allswers thereto, n.err3 a z  
follows : 

('1. IXd the l)laintiff, at tlie time of sigllilig the release, introduced 111 

evidciice as defeiitlaiit's Exhibit No. 2, hare  sufficieiit me1 tal capacity to 
uiidwstmid the nature a i d  legal effect of said release ! -\ iisu er : S o .  

2. Did the plaintiff rat ify the said release by accepting aiid retainiirg 
tlie co~isideratioii therefor after having kilo\\ledge of tlic i ~ a t u r t ~  t r ~ ~ t l  

contents of said release? ,liis~ver : KO. 
3. Was the plaintiff injured by the i~egligcwce of the tlcfelillal~t. 

?James Dyer, as alleged in the coinplaiiit? A l ~ s ~ v e r :  Yes. 
4. I f  so, was tlie said James Dycr, a t  tlie time, act ilg within t l ~ c  

scope of his employment with the defendant, Orkin Ehte minator  Colll- 
pariy? Answer: Yes. 

5. Did the plaintiff, by his own neglige~ice, coiitributr~ to liiq i n ju r j  
as alleged in the answer? Answer : No. 

6. What  damages, if miy, is thc  plaintiff entitled to recover? A h s n  ~r 
$4,150." 

Tlie court below rendered judgment oil the \ ertlict. The  defendant* 
made numerous exceptioiis and assignmciits of error, a ~ ~ d  appealed to 
tlie Supreme Court. Tlie material ones will bc coiisidered in the opinio~l. 

G. T .  C'arswell, J o e  If'. E r v i n ,  E n o s  T .  Edxar tJs  and  X o r g a n  Gil- 
~ e a t h  for plaintif f .  

J o h n  ill. Robinson  and  H u n f e ~  111. Jones  for d r f e n d a n f .  
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C L A R K ~ ~ X ,  J. At the close of plail~tiff's evidence and at  tlie close of 
all the evidence, the defendants made motioiis for judgment as in case 
of nonsuit. C. S., 567. The  court below overruled these motions, and 
111 this we can see no error. I t  is the well settled rule of practice and 
the accepted position in this jurisdiction that, on a motion to nonsuit, 
the e v i d e ~ ~ c e  which makes for the plaintiff's claim and which tends to 
support hi< cause of actioli, whether offered by the plaintiff or elicited 
from the defenda~it's witnesses, will be taken and considered in its 
irlost favorable light for the plaintiff, and he is entitled to the benefit 
of every rcasonable i~itendnieiit upon tlie e~itlcnce, and every reason- 
able inference to be draw11 therefrom. 

The evideuce 011 tlir part  of plaintiff was to the effect: That  he was 
;i ]light watclliiia~i at c w t a i ~ i  pla1lt5 in Charlotte, N. C., and in going 
frolri one plant to another, oil tlie early morning of 22 July,  1931, 
about 1 3 0  o'clock, walkil~g east tonards the city, 6 or 12 ii~clies from 
the left-haricl curb of Wilkinson Boulevard (West Morehead Street), 
a paved strect, about 40 feet widc, he was struck from behind and the 
signs indicated he was dragged some 60 to 70 feet, about 5 or 6 feet 
froni thc left-haud curb, and when fomicl was 2 or 3 feet off the Boule- 
vard. 11~. was picked up for dcad and take11 to and placed in the 
s;\natoriuni where he remailled some 27 days. H e  was unconscious froill 
Wednesday until Saturday. Plaintiff testified in pa r t :  "I don't rrmem- 
ber signiug a release. I have n \-ague memory of something being said 
about :t settlement m~t l  signilig a paper arid that  is all. I was just 
conscious enougli to k ~ o w  that some one was in there talki~ig about 
signing a paper. I t  is just like a dream to me. I don't remember what 
was said. . . . I must have stayed in the hospital two or three 
wceks after the date of the release. Doctor treated me up until after I 
came home. , . . I do not remember anything having been said 
about liow mmucli the doctor's bill would be." 

,\R to his injury, plaintiff testified, in pa r t :  "When I came to my 
wnses euough to know, I was in so much pain and misery I prayed to 
dicb. I felt like I'd rather he dead than to suffer that way. The  pain 
\I as  all over me practically, in my left leg, right sliouldcr and head arid 
1 had some trouble with my side. I had a plaster cast on my leg. The 
rast was O I I  my leg wlierl I left the hospital and stayed there for some 
time after I left the hospital. I think I wore it four or f i le  weeks after 
l r n ~ i n g  the hospital. . . . 1 got around 011 crutches. 1 used the 
crutches about three riionths. After I left thc hospital and went home, 
I had no moliey to amouut to anything. . . . I worked for four 
or five niontlis a t  thc rntc of three or four hours a day on up until the 
spring of the pear." Tllc uight n-as damp, fog like, kind of cloudy. The 
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pare~neil t  was ~ w t .  Plaintiff when picked up n a s  kind of d raun  I I ~  

"lying there still . . . he was not moving."  plaintiff'^ leg nay 
broken in two places. 

I t  was contended by plainti8 that  tlcfendailt Dyer, at the t i i i l ~ ~  of thc 
collision, ~ r a s  riolating the folloving statutes: 

K. C'. Code, 1931 (&Zichie), section 2621(43) : '',Il~y persoil nlio tirive.: 
any rehicle upon a highway carelessly and hcetllessly in wilful or n . : l~~t rn~ 
disregard of the rights or safety of others, or a i thout  due c2trutioli and 
rircumspection and a t  a sprcd or in a 1nan11rr $0 as to cntlaiipr~r or Ijc 
likely to endanger ally person or property, shall be guilty of reckles.: 
tlriring and upon ronviction shall bc punishrtl a?  pro\ idwl iii w.tioii 
2621 (102)." 

Sectioil 2621 (51)  : "Upon all highways of iuficie~it  it1 tll, c x c q ~ t  u1)o11 
one-way streets, the (h i rer  of a vehicle shall drive the same upon tht. 
right half of the highnay and sllall drire a slow-moring rrliicle n s  rloscly 
as possible to the right-liancl ctlge or curb of such llighn.ay, rni1e.s it i b  

iriipracticable to travel or1 such side of the highway a11c1 except whc~i  
orertaking and passing another vthiclr subject to the limltatioii appli- 
cable i n  orrr taking and passing set forth in  sections 2621(.54) ;111(i 

2621 ( 3 5 ) . "  Public Laws, 1927, chap. 1-18, ser. 9. 
I t  n a s  contc~~detl  by plaintiff that the violation of thrw itatute. n:r< 

negligence pel .  se ant1 the proximate cause of plaintiff's i ~ l j u v .  
This actioii was brought in the spring of 1932, 26 March. I n  1: or 

20 ~ninutcs  after a car had struck plaintiff, Dyer n a s  arre.tetl 11y 11 

t letecti~e of the city of Charlotte, a t  the home of his hlotlici, ant1 
1)rowcutfil and pleaded guilty as a "hit-antl-run d r i ~  c,r." 

N. ('. C'ode, 1931 (Michic), scction 26211 71) a ;  S. I .  I )~ r~~ l ro r ,~  2 0 1  
I\'. C., 724. The evidence was plenary as to iiegligence on rhc part of 
defendant Dyer, which was properly snbnlitted to thc jury. I n  fncr, 
defendants i n  their brief say:  "It  is colicetled that tlicre i,i a b r n ~ d n ~ ~ t  
evidence upon the third issue as to the negligence of the wicl Dyer, allti, 
as no~le  of our exceptions relate to this issue, we nil1 I ot furtl1r.r dis- 
cuss the facts in reference thereto." 'I'he evidence, under proper 111- 
structions by the court below was submitted to the jury :I. to rontribw 
tory negligence, who found for the plaintiff. 

-1s t o  the liability of defe~rda~l t  Orkin Ex tc~mina t ing  C'oinl~~ny, "It 
is stipulated that  the corporate dt.fenda~it in July,  193 1, n a s  cngagc~tl 
i n  the business of extwminating rats, insrcts, a i ~ d  bags. It is a lw  ~ t i p u -  
lated that in Ju ly ,  1931, J i m  Ilyclr was an employee of the corporate 
defendant, was such ml employee prior to that time, and has been such 
an employee since." car, a Ford roadster, model 30, driven by Dyer 
belongetl to the defendant company. I t  was drirrll by Dyer for the 
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company, over North a i d  South Carolilia, and the night of the injury 
to plaintiff, the detectire found a whole lot of stuff in the back eud 
of the car that  was used for externlinating purposes by the defendant 
company. Dyer testified, in pa r t :  "The company paid for all the gaso- 
line that I used. all the time. They were paying for my gasoline 011 

this night that  this injury took place. That  was the terms of my  
oi~iploymeiit, they agreed to do that. They furnished me with a car and 
furnished my oil and gasoline for the use of the car. When I gave them 
a bill for expenses of gasoline and oil, I included gasoline and oil ex- 
pended that  night." On the night in question he said he was out riding 
with a girl. Dyer was on his way home when plaintiff was struck. The 
record discloses other eridence fayorable to plaintiff's contentions on this 
aspect. We think, under the facts and circumstances of this case, there 
was sufficient evidence to make a prima facie case for plaintiff to be 
submitted to the jury. Jef frey 1 % .  Mfg. Co., 197 S. C., 724; Lazarus z'. 

(irocery Co., 201 N .  C., 817. 
The court below on this aspect charged the jury, to which there was 

110 exception, and in which we see no error:  "The court charges you 
that the rule known as 'scope of authority9-means that one is in the 
scope of authority of his emplopw if he is acting in furtherance of his 
master's business, or is doing something necessary to accomplish the 
purpose of employment, or connected with some mission, or performance 
of some service for the principal, in this case the employer. That  is, he 
is doing some work in and about his employer's business. I f ,  gentlemen, 
the purpose is purely personal then he  is not, if the motive is to serve 
the employer he is, and there has been no unreasonable deviation from 
the employer's method of service, then he is acting in the scope of his 
authority. The court lays down this, which is taken from our highest 
Court as the criterion by which you are to be guided when you come to 
ronsider that issue. ( G ~ i e r  1.. Grier, 192 N. C., at  p. 764; Cotton 1%. 

T ~ a n s p o r f a f i o n  CO., 197 AT. C'., 709.) The court instructs you as to the 
fourth issue: If the jury should find from the evidence and by its greater 
neight, the burden bei~ig on the plaintiff, that Dyer was at the time of 
the collisioii of the automobile n i t h  plaintiff acting within the scope 
of his authority, under his employment with Orkin Exterminating Com- 
pany, and in furtlierance of the business of the codefendant, as I hnre 
just defined and explained that to you, that if you find that  from the 
cridence, and by its greater weight, it  will be your duty to ansv7e:' the 
fourth issue Yes." 

,\s to the validity of the alleged release: The minister and pastoy 
of the plaintiff visited plaintiff while in the sanatorium. Hi s  te~t imony 
was, in substance: "I visited the plaintiff three times while he was i n  
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tlie hospital, first on Saturday after he was injured 011 Tuesday night. 
H e  did riot ha re  possession of his right mind; I visited 11im about 
eight or nine days after he entered the hospital. The  day he signed the 
release, he thought lie had gotten $1,000 in a settlement m d  he did not 
know what lic was talking about. Visited him the third time just 
before he left the hospital and he did not have posses~;ion of his full 
mental faculties." There was abundant eridence by plaintiff and other- 
to corroborate his minister and pastor. 

The  situation of plaintiff was peculiar-uiicoilscious for a long l~eriocl 
in the sanatorium. The physician fixing his charges, the agent of the 
hospital fixing its charges u p  to 15 August, 1931. The agent of defend- 
aiit company preparing the alleged release, taking i t  to the hospital and 
get t i i~g  it signed in the presence of two agents of the hospital, yet this 
agrnt of defendant company was present in court and he gaye no 
erideuce in the case. The contentioil made by plaintiff as to his mental 
condition when the alleged release was signed in  the s:matorium, was 
peculiarly witliin the knowledge of defendant's agent, who procured the 
alleged release. H e  did not go on the stand, although in court, as tlic 
record discloses, to refute plaintiff's evidence. I t  may b3 that  this wa, 
a silent atlniission of the contentions made by plaintiff, o *  a t  least, as in 
I l u d s o n  v. Jordan ,  108 N. C., a t  p. 13, i t  was regarded as a "pregnant 
circumstance." W a l k e r  v. Il'allier, 201 N. C., at  p. 154. 

The small consideration was left with one of the agents of the sana- 
torium, who witnessed the alleged release, autl was doled out to plaintiff. 
Ll copy of the allfged release, according to plaintiff, was not given h i n ~ ,  
as he  was unconscious as  to signing same. I n  tlie alleged release is the 
following: "It being further agreed arid understood, that  this release 
is intended to corer all claims, demands, damages, los:es, or injuries 
which may be traced either directly or indirectly to th,? aforesaid ill- 
juries which appear now, or do not  appear  a t  the present t ime ,  but 
lchir1~ m a y  appear  a t  a n y  t i m e  in the fu ture ,  n o  mat t e r  how remotely  
f h e y  m a y  be related to  the  aforesaid accident.  I t  beiug further agreed 
and understood, that  this release is executed with the full kriowledge and 
understanding on my part  that  there is likely to be, or may be, more 
s ~ r i o u s  consequences, damages, or injuries, as the result of the accident 
aforementioned than now appear and t h a t  more  serious a n d  permanent  
in jur ies ,  even  to  the  extent  of dea th  m a y  result  d u e  t o  f h e  in jur ie s  sus- 
tained in the  accident aforementioned." (Italics ours.) The agent of 
the defendant company was there with the alleged rehase when thc 
agents of the sanatorium, who witnessed the alleged release, got there. 

Bat t l e ,  J . ,  in F u f r i l l  21. Futr i l l ,  58 X, C., a t  p. 65, says this:  "But 
it was held upon a great principle of public policy thai, without any 
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proof of actual fraud, such conveyances, obtained by one, whose positioll 
gave him power and influence over the other, should not stand at all if 
entirely voluntary, or should stand only as a security for what was 
actually paid or advanced upon them, where there mas a partial 
ronsideration." 

By analogy: I11 A b b i f t  v. Gregory, 201 X. C., a t  p. 598, is the follow- 
ing:  "The courts generally have declined to define the term (fiduciary 
].elation7 and thereby exclude from this broad term any relation that may 
(.xist between two or more persons with respect to the rights of persons 
or property or either. I n  this, the courts have acted upon the same 
principle and for the same reason as that assigned for declining to 
define the term 'fraud.' The  relation may exist under a variety of 
circumstances; it  exists in all cases where there has been a special confi- 
ticnce I-eposed in one who in equity and good conscience is bound to act 
in good fai th and with due regard to the interests of the one reposing 
reonfidence." Butler v. E'e~tilize~ Works, 193 S. C., 632. 

I n  King v. R. R., 157 N. C., a t  p. 65-66, is the following: "The settled 
rule, which is applicable not only to awards, but to other transactions, 
is that mere inadequacy alone is not sufficient to set aside the award;  
but if the inadequacy be so gross and palpable as to shock the moral 
sense, it  is sufficient evidence to be submitted to the jury on the issues 
relating to fraud and corruption or partiality and bias.' Where there 
is inadequacy of consideration, but it is not gross, it  may be considered 
in connection with other evidence upon the issue of fraud, but mill not, 
-tanding alone, justify setting aside a contract or other paper-writing 
on the ground of fraud.' . . . I f  the issue of fraud or undue in- 
fluence is found in favor of the employer, and he has been injured by 
the negligence of the railroad, he may recover damages, without return- 
ing what he has received as benefits, but this will be allowed in reduc- 
tion of the damages. JIayes v. R. R., 143 N. C., 125." Hill v.  Ins. Co.. 
200 N .  C., 302. The court below charged in regard to reduction of 
damages as to amount paid plaintiff. 

I n  Xangum v. Brown, 200 N. C., at  p. 299, i t  is said:  "There wab 
cvidence that before the injury the plaintiff's mind had been normal;  
that a t  the time of the trial and previously he had become very much 
like a child; that he frequently acted and talked as a child; that  his 
memory had failed; that  his capacity to transact business had become 
impaired; that his mind did not seem to function. I n  these circum- 
stances we cannot conclude as a matter of law that  the matters involved 
in the second issue should have been withheld from the jury." 

We think the combination of facts and circumstances in this case 
is such that  the matter was rightly submitted to the jury. 



602 I S  THE SUPREXE COURT. 

At  the close of all the evidence. and after orerruling tlie motion for 
j u d g m ~ n t  as of  onsu suit, the court, in its discretion, permitted defe~tdants 
to make tlie following amendment to their answer : "Defendants allege 
that subsequent to tlie execution of tlie release, copy of which is at- 
tached to the answer, plaintiff f u l l -  ratified and approwd said release 
by accepting and retaining the benefits of said release arid thereby in all 
respects, recognized and appro\ ed the validity of said release and ratified 
the same." 

The question of ratification is the most serious aspelst of tliis case. 
After giving the contentions fair ly on both sides of th s question, the 
court below charged the jury as fo l lom:  "The court in reference 
to this issue desires to lay down certain principles of law in the lan- 
guage of our highest Court, and I charge i t  to you as the law: 'A release 
originally invalid or avoidable for any reasons, may 1)e ratified and 
affirmed by the subsequent acts of the person interested. Thus, if one, 
while his  reason is temporarily dethroned, executes a release, and after 
being restored to his proper faculties, knowingly takes the benefit of his 
contract, he thereby ratifies and gives i t  force and effect. There can bc 
110 ratification or affirmance unless the plaintiff knew or ought to have 
known, all the facts and circumstances attending the act to he ratified. 
Ratification presumes the existence of the knowledge of ~ 1 1  of the facts, 
and one not informed of the wliole transaction, is not in a position to 
rat ify the same,' (Sherrill v. L i t f l e ,  193 S. C., a t  p. 740). The court 
charges you that  those principles of law are applicable o tliis case, ill 
reference to the second issue, and applying the principles of law whicll 
the court had laid down. T h e  court instructs you, that  even if you 
should, from the eridence and under instructions of tlie court, answer 
the first issue No, yet if the defendant has satisfied you from the 
evidence and by i ts  greater weight, the burden being upon the defendants, 
that  after signing the alleged release in question, the plaintiff was 
restored to his proper faculties, that  is, when he had mfficient mind 
to understand what he was doing, as I have already explained the mean- 
ing of that, that  he ki~owingly took the benefits, made us,. of or entered 
into transactions, disposing of such funds arising out of tlie alleged 
settlement, and did so in accordance n i t h  the explanation which I have 
gireri you of ratification, then it will be your duty to answer the second 
issue Yes. The  court further charges you on that  issue, at the request 
of the defendants, which the court adopts as the law, 'Even though you 
should find from the eridence, that  a t  the time the plaintiff signed the 
allcged release, nhich has been introduced as plaintiff's Exhibit KO. 2. 
hc did not h a w  sufficient mental capacity to know what he was doing, 
pet if you should find from tlie eridence, and by its greattlr weight, that 
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a t  the tinie he took the money at the hospital, he knew that lie had 
signed the alleged release, and knew that the money had been left at the 
hospital as a consideration of said release, and with this knowledge, 
accepted the money and retained it, this would be a ratification of the 
release by the plaintiff, and you should answer the second issue Yes. I f  
the defentlant has failed to satisfy you from the evidence, and by its 
greater weight, that the plaintiff did ratify the said release, as I have 
explained ratification, then it will be your duty to answer the second 
issue So." 

In 1". C. L. (Fraud and Deceit), part sec. 157, p. 411-12, we find: 
"One may waire the right to sue for damages for fraud, by conduct 
inconsistent with an intention to do so. To constitute such a naiver ill 
any case, howerer, the defrauded party must act with full knowledge 
of his rights, and of the material facts constituting the fraud. Therr  
can be no n-airer where he did not know of the fraud, and had 110 

meam of discovering it. But  knowledge of all the evidence tending to 
prove the fraud is not necessary. I t  is  sufficient if the material facts 
which go to make i t  up  are known. A failure sooner to discorer thrl 
fraud may be excused by the existence of confidential relations between 
the parties, or by reason of the fact that  he was misled by further false 
representations made by the other party." 

There is no evidence on this record that plaintiff after the alleged 
release was signed, when he was woefully incapacitated, had any cow 
J-ersatioii directly or indirectly, or dealing of any kind in reference 
to this alleged release, with defendant Dyer or the agent of tlefeiidailt 
corporation who procured same, in regard to the alleged settlement. 
copy of the alleged release was not left with plaintiff at the time it was 
alleged he signed same, and his mental condition mas such that he was 
unaware of what took place. Surrounded by those who had peculiar 
relationshipwith him, his mental condition and the other facts connected 
with the transaction, we think the evidence on this aspect mas sufficient 
to be left to the jury. The alleged release says "even  to the  exfen6 of 
deaflz." I n  the language of the Sherri l l  case, s u p ~ a ,  "One no t  in formed  
of tile w11ole fransact ion i s  not  in a position t o  r a t i f y  t h e  same," and in 
R. C. L., supra,  " T h e  defrauded par ty  m u s t  act w i f h  full knowledge of 
h i s  ~ i g h f s . "  I t  was proper in the court below to have left the question 
of ratification to  the jury. 

The hypothetical questions propounded to the two doctors are similar 
to those approved I n  re Peterson,  136 N. C., 14, a t  least on this record 
it could not be held for prejudicial or reversible error. I n  the judgment 
below we find 

No error. 



694 I N  THE SUPREME COURT. [203 

LOUISE CARPENTER LITTLE v. GAITHER T.ITTLE. 

(Filed 14 December, 1932.) 

Divorce E d-Judgment holding defendant in contempt for failing to 
obey order to pay alimony under C. S., 1667, is upheld in this case. 

Where upon a hearing upon a rule directing the d~>fendant to show 
cause why he should not be held in contempt for disobedience of the 
court's order for him to pay certain weekly sums to his wife under 
C. S., 1667, the court finds that the defendant's refusal to obey the 
order was wilful, with utter contempt, and characterized by an absence 
of any effort by the defendant to obey the order, judgment that the de- 
fendant was in contempt and that he be imprisoned riill be upheld olr 
appeal, i t  being manifest that  the defendant was fil1a11cial1.v able to 
comply with the order. 

. I I ~ E A L  by defe~idan t  f roni  a n  order  of Il'u~~lirX., .I. ,  made  a t  Cha111- 
bers i n  CATAWBA County on 30 ,lpril ,  1936. 

T h e  cause was heard upon a rule  directing the  tlefc~ilda~lt to apI)c:rr 
and show cause whv he  should not be held in  con teml~t  'or clisobediciic~c 
of the  court's order  requir ing hini  to p a y  to the plaintiff a statcil sum 
racli week f o r  her  support,  doctor's bills, a11tl f w s  for  cwul~srl, unrl(~r 
C. s., 1667. 

T h e  plaintiff a n d  the defeiitlant a r c  niarrietl to eachll other  but art) 
l iving i n  a s tate  of separation through the fau l t  of the d e 2 ~ n d a n t .  - I t  tlicl 
hearing the court  i n  substance found  as a fact  t h a t  tli(1 defendant wa.c 
able to  comply with the order  and tha t  '(wilfully, with u t te r  co~itempt,"  
he had  failed and  refused to do so, o r  to make a n y  efforl to  do so ;  also, 
tha t  the  plaintiff was not able t o  work, and  had no memis out of nliich 
to  support  herself o r  to provide for  thc bir th  of her  chi1 I, of whonl tllc 
defendant is the fa ther .  T h e  court  thereupo~i  atljudged tha t  the  defentl- 
ant  was i n  contempt and t h a t  lie be imprisoned. T h e  tlefc~ndant oxcel~tctl 
and appealed. . 

J o h n  C.  S f r o u p e  and Theodore  F .  Cummings f o ~  plnrnfiQ 
.I. L. X u r p h y  and L. A. W h i f e n ~ r  for defendant .  

PER CVRIAM. I t  is  iilanifest f r o m  t h e  findings of fa:t t h a t  the  dc- 
fendant  is financially able to comply with the  order  of ihe  court.  T h e  
case of W e s t  II. W e s t ,  199  13. C., 12, is  therefore not i n  point. T h e  court 
found,  moreover, t h a t  t h e  defendant 's refuqal t o  obey t h e  order was 
wilful, "with u t te r  contempt," and characterized by a n  ~ b s e n c e  of a i l j  
effort to respect t h e  court's direction. H e  alone is  responsible fo r  t h ~  
consequences of his  contemptuous conduct. Judgnieiit  

Affirmed. 
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8. G .  MORRIS  A S D  MAGGIE MORRIS ,  HIS WIFE, V. R. L. LAMBETH. 

(Filed 14 December, 1932.) 

Evidence I.(. +Admission of opinion, bawd on observation, as to cause 
of break in dam held not error in this case. 

In this case the question involved was whether the defendant's dam 
had been negligently colistructed and maintained, and the defendant 
offered as a witness the foreman who had constructed the dam who 
testified as to its construction and that he had esamined it after the 
break, the witness was then allowed to testify that he had an opinion 
satisfactory to himself as to the cause of the break and that the break 
was caused by some manner of explosion : Held, the opinion evidence 
was competent under the rule that common observers may testify to the 
results of their observations made at the time in regard to common ap- 
pearances, conditions, etc., which cannot be reproduced and made pal- 
pable to a jury. 

C I ~ I L  ACTIOK, before E'inley, J., at  Ju ly  T e i q  1932, of RAKDOI.PH. 
The plaintiffs alleged and offered evidence tending to show tliat 011 

28 February, 1929, they were owners of certain lands, and that on said 
date a dam, erected by tlie defendant on lands owned by him a i d  atl- 
joiniiig the lands of plaintiff, broke, flooding about forty acres of 
bottom land and otherwise damaging the property of plaintiffs. I t  was 
alleged that  the dam was negligently constructed and maintained, ant1 
tliat by reason thereof the b ~ e a k  rcsultcd, occasio~~ing tlie injury com- 
plained of. 

The defendant alleged and offered cviclence tending to show that thc, 
tlani was p r o p e r l ~  constructed antl maintained. 

The issue of negligence was atlswerecl in favor of defendant, antl from 
judgment upon the rerdict the plaintiff appealed. 

11. JI. Robins for p la in t i f .  
I .  ('. Moser for defendanf. 

PER C'URIAAI. The defeildai~t offered the testimony of a wituess who 
was the foreman in charge of the work of constructing the dam. He 
testified in detail as to the construction of the dam, and that  on the day 
after the break he examined it. Thereupon he was asked if he had an 
opinion, satisfactory to himself, as to the cause of the break, and re- 
plying in the affirmative, stated that  the  break was caused by some 
"manner of explosion." The witness further testified as to the facts 
observable in and about the broken dam upon which his  opinion was 
based. The plaintiff objected to the testimony, and assigned the ad- 
mission thereof by the trial judge, for  error. This testimony is within 
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the principle approved in Brift a. R. R., 148 S. C., 3 i ,  61 S. E., 601, 
as follows: "The cxceptioii to the general rule that w i t n e ~ s c ~  ca~lnot 
give opinioiis is not confined to the eviderlce of esperts testifylug 011 

subjects requiring special knowledge, skill or learning, but it i i r ludci  
the evidence of common observers testifying the results of their oberva-  
tions made a t  the time in regard to common appearances, facts :~ntl con- 
ditions which cannot be reproduced and made palpable to a jury." This 
statement of law was approved in Illnrshall T. Tel. Po., 181 S. ('., 292, 
106 S. E., 818. 

r 7 1 he merits of the controversy involve an issue of fact, nntl tlic T c r11ic.t 
is determinative. 

LMirmed. 

STATE v. R. T. PARDUE. 

(Filed 14 December, 1932.) 

Embezzlement B d-Directed verdict against defendant held error, ques- 
tion of fraudulent intent being for the jury. 

Under the evidence in this prosecution for embezzlement a c,llarge 
directing a verdict against the defendant was error, the quwt ion  of 
fraudulent intent being for the jury. 

 PEAL by defendant from LIIoorp, J . ,  at March 'I'erin. Ig:i2. of 
WILKES. 

Criminal prosecution tried upon a11 intlictine~lt charging thc, tlcfwrtl- 
ant with embezzlement. 

The State's evidence tends to show that W. C. Pierce had a czontrnct 
with the Delco Light Company to sell their products in cwtain territory 
on a 20 per cent commission basis. A portion of the territory n-as 
"sublet," as i t  were, to the defendant on equal dirision cf conmiss io~~s .  
Collections were made on a numbcr of sales and the r ~ l t i r e  proceeds 
thereof used by the defendant. 

The testimony of the defendant is to the effect that  the l i g l l t i ~ g  plants 
and fixtures were sold to him by Pierce to be paid for as autl whet1 col- 
lections were made from customers. Certain collectioils Tvere inatle and 
used by the defendant, but he says: "I t  was not Mr.  Pierce's money. I t  
was my money. I n  a way it was my money and in a way it was his. 
I bought the stuff and gave Mr.  Pierce a check. I t  was understood that  
when I collected this money I was to pay him, and I tendered him 
what I had collected." 

At the close of the evidence, the court instructed the jury as follows: 
"Gentlemen of the jury, I mill have to charge you that if you believe 
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the el-idelice i n  th i s  case, beyond a reasonable doubt, even the  d e f e n d a ~ ~ t ' s  
ow11 tes t in~ony  beyond a reasonable doubt, you ni l1 re tu rn  n rerdict  of 
guilty." Exception. 

Fro111 a11 adrerse verdict and  judgment thereon the t l e fe~ ida~i t  a l~pea l - ,  
assigning errors. 

A i f o m e y - G e n e r a l  B r u m m i f t  a n d  l l .vsisfant A t t o r n e y - G e t ~ o w l  Scawc,lI 
for t h e  S t a t e .  

J .  / I .  lTyhicX.er for. de f endan t .  

I'ER C'CHIAJI. T h e  case is controlled by S .  v. Ralcls ,  202 S. C'., 397. 
162 S. E., 899, where a s imilar  instruction, which failed to  include tllc 
element of f raudulent  intent,  was held f o r  error. 

S e n  t r ia l .  

CAIIOLIKE DEMPSTER v. JOHN FITE. 

(Filed 14 December, 1932.) 

I. Appeal and E r r o r  G b-Esccptions not  set out i n  brief a r e  deemed 
abandoned. 

Exceptions not set out in appellant's brief, or in support of which no 
wason is stated or authority cited, are  deemed abandoned. 

2. Damages C b-Evidence held not  to  show causal connection between 
~ n i o r  injury and  injury in  suit. 

I n  ;1n action to recover damages for a negligent personal injury the 
ldaintiff testified that prior to the injury in suit she had been injured 
in nnotller accident in which her pelvic bone had been broken in three 
l~lace-, but there was evidence tliat after the first injury she had returned 
to work and that the injury had gotten well, that upon returning to work 
hlle had no symptom of pain in her back, that  she continued to work 
until the date of the i n j u ~ ~  in suit, some eight months later, that imme- 
ilit~tely after the injury in suit she complained of pain in her hack, to- 
crtlier IT it11 medical expert testimony based on X-ray pictures taken after 
the injury in suit tliat two vertebrse of plaintiff's backbone were fractured 
;knd that the injury resulted from the accident in suit, that after the 
injury in suit the plaintiff had not suffered pain in the region of the 
former injury, is held not to establish a causal connection between the 
prior injury and the injury in suit. 

3. Evidence K d-Facts nssluned i n  hypothetical question need not be 
stated upon finding by jury from "greater weight" of evidence. 

A hypothetical question asked the plaintiff's medical espert witness 
111)oi1 thc ilssnml)tion that the jury find from the evidence the fncts to he as 
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therein stated will not be held for error for its failure to state the burden 
of proof on the facts assumed, and the defendant's contention that the 
question should have been stated "if the jury should find from the greater 
weight of the evidence, that  . . . ," and not "if the jury should find 
from the evidence, that . . . " cannot be sustained, the court having 
correctly stated the burden of proof on the issue in his charge to the jury. 

4. Evidence K +Testinlony of expert that  injury resulted from rtcci- 
dent  held not reversible e r r o r  under  facts of th i s  case. 

Where in a personal injury action all the nonexpert evidence is to the 
effect that the plaintiff was injured to some extent by the accident in 
question, and the plaintiff offers n medical expert witness who had taken 
X-ray pictures of the plaintiff's spine who testified on cross-examination 
that two vertebri~ had been fractured, the testimony of the witness on 
redirect esamination that in his opinion the accident caused the injury 
to the vertebrre will not be held for prejudicial error as  invading the 
province of the jury when the testimony is based upon th?  expert's esami- 
nation of the X-ray picture and a proper hypothetical question assuming 
the facts as  ccntended by the plaintiff, the question bemg addressed to 
the issue of damages and not to the issue of negligence, and the question 
not calling for an opinion a s  to the existence of a controverted fact, and 
sue11 espert is also competent to testify as  to whether th?  injury suffered 
by the plaintiff was, in his opinion permanent. 

3. Evidence K d--Folm of hypothetical question i n  this  case held not 
to constitute reversible error. 

The testimony of an espert witness must be based upon facts within his 
Bnonledge or u w n  the assumption that the jury shall find certain facts 
to be as  recited in a hypothetical question, but in this cmase the form of 
the hy~othetical questions p r o l ~ u n d e d  to the plaintiff's expert witnesses 
is not held for reversible error under the facts of this c lse  although the 
form of the questions was not, perhaps, technically correct, there being 
two espert witnesses for the plaintiff testifying that  two vertebrre of the 
p!aintiff's bachbone had been fractured, and three espert .witnesses for the 
defendant testifying to the contrary, and it appearing t la t  no prejudice 
had resulted to the defendant from the forin of the questions excepted to. 

AITEAL by dcfendalit f r o m  -Ila.cRae, Special ,Judge, slid a jury,  a t  
. ip r i l  Tcrni,  1832, of M E ~ I C L E S B ~ R G .  N o  error. 

T h i s  was a n  action for  actionable negligence, brought by plaintiff 
:~gaiiist  dcf iwtla~l t  allcgilig daniage. Plaintif7 was a telephone operator 
in the employ of the Southern Bell Telephone and Telegraph Company. 
arid workctl uu t i l  9 o'clock t h e  night  of her  injury-25 J u l y ,  1931. 
. l f t r r  norlring hours, she mid a lady fr iend went to Gastonia, S. C.. 
wit11 two young men, o re r  the  Wilkiiison Boulemrd .  O n  the re tu rn  t r i p  
>lie was r i d i ~ l g  i n  the rear  seat of the  autonlobile. Plaintiff testified, in 
p a r t :  "Our ca r  was struck i n  t h e  rea r  and  was torn conlpletely up.  I t  
knocked i t  a long distalice down the highway. T h e  car  t h a t  h i t  us, when 

r got out,  was jammcd into the  hack of our  car.  They  m r e  locked to- 
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gether. We were struck right in the middle of the back seat. I was 
knocked against the front seat almost unconscious. Inez McLendon 
lielped me out of the car. . . . I went to bed. I went to the hospital 
a week afterwards. Dr.  Alonzo Myers put me there. I stayed in the 
hospital two weeks. H e  put me in a plaster cast the first day I went 
to see him. I have the cast on now. I have been wearing the cast 
for nine months. After I left the hospital I went to my apartment 011 

E i ~ s t  F i f th  Street and stayed there about two months or a little over. 
1 mas unable to be up  and have not worked since. I tried to do a little 
house work, but when I do I get completely worn out. I have to go to 
Led and rest. I was in bed two months a t  home and two weeks in the 
hospital and after that  I stayed in bed the best part  of the day. . . . 
My back pains me a lot. I was not hur t  in any other part  of the body 
but I am nervous. I was terribly bruised on the night of the accident. 
My arms were black and blue all over. The  seat I was in  was pushed 
up to the front and the front seat broken out. I am twenty-two years 
old. . . . The  accident happened a little after twelve. . . . We 
did not stop any place-from the time we left home until the accident 
happened except to change drivers. We were running about twenty-five 
01' thir ty miles an  hour when we were struck. I t  must have knocked 
us about fifty yards. H i s  car was hooked u p  with ours. I spoke to Mr.  
Fite when I got out and then I collapsed after he said he was going 
to do all the damage he could. H e  deliberately backed his car back and 
ramc forward and hit our car again. I fainted but in a few minutes 
1 came to. They pushed Mr. Fite's car back from our car to clear 
the road. Mr. F i t e  said 'I am going to complete this thing.' . . . 
1 live with my parents in Spartanburg, the first I told them of this 
accident mas when I was taken to the hospital. My  mother came but 
Iny father is an  inralicl." On cross-examination, the plaintiff testified 
that she had filed a complaint for injury by collision, which occurred 
4 July,  1930, whereby her pelvic bones had been broken in three places, 
that she had been placed in and remained in a plaster cast for a period 
of four months. Plaintiff, after defendant's evidence was introduced, 
\\.as recalled aiid testified: "I remember the date of my first injury when 
the pelvic bones were cracked-4 July,  1930. I went to work after that 
illjury about 15 n'ovember. I worked steadily after that until the night 
of this accident." 

The car plaintiff mas riding in, when hit from the rear, was on the 
right-hand side, in compliance with the law of the road. No obstruction 
to prevent anyone in  the rear from seeing the car plaintiff was riding 
in. I t  was a straight road, and was a clear night. I t  was a hard lick, 
the car plaintiff was in was knocked 50 to 60 feet. Defendant denied 
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~icgligwce, a11d co~ltc,i~ded tliat t l i ~  rear light of tlic car iu nliicll 111n111tiff 
11 a s  riding was not burning. 

r ) r~ln is  Deal, nitiless for pla~iitiff, testified in p a i t :  "Tlit, celltcr 
of his (Fitc ' i )  radiator hit the ymre t i r t~  on I I I ~  cai,, it  n a c  a steel 
nllcel on the back of my car. H i s  car was jammed in the back of my 
car. . . . Mr. Fite got in his car to drive it out of the road a ~ i d  
ran into tlw back end of us again. Our car \\as torn u p  a5 inuch as 
possibly could be done to it. The  rear seat n a s  broken in two. The rear 
heat n a s  k ~ o c k c d  part  of the way towards the front of the car. Thc 
front seats r e r c  broken off too. Mr.  Fite's car hit my spare wlieel and 
tore it up. . . . Mr. Fi te  told me merything would be all riglit- 
that 11~. woultl fis elerything up and not let the sheriff lock 11im up." 

L. S. Warren, nitness for plaintiff, testified in pa r t ;  speaking of 
defendant: "I could not say who passed me before I got to nherc the 
vreck was but 11e n a s  driving a yellow Ford cabriolet. The nest time 
I saw it, it  was in back of Mr. Deal's car. I nil1 say i t  must h a w  been 
tloing sixty or sixty-fi~e miles an hour. . . . The road n a s  straight 
there. I found X r .  Fite's car in the rear end of Mr. 13leal's car, it  n a s  
fastened to the car. They were both in bad condition. The  seats of 
Deal's car on the inside looked likc dynamite had turned looqe inside. 
The  front scat was broken off. . . . Niss Dempstei. said she nould 
rather come on to Cliarlotte and ha re  licr own doctor. While n e  were 
conling home, eyery time we ~vould hit a little bump, !,he would holler 
w t h  her back unti l  she came to herself. She  was unconscious until we 
got to Belmont. We went to the doctor's house and talked nit l i  him 
and she decided to come on home. We came from Belmont to C'hulottc. 
NTc~ took her to her apartrilelit on Fifth Strect." 

,I. I). Sixon,  witness for plaintiff, testified in pa r t :  "Before this we 
walked across the road. Mr.  Deal called the deputy sheriff off and they 
nere  talking and I heard X r .  F i t e  say (Doll't have me E rrestetl, Deilnis. 
I nnderstancl it n as lily fault, but I will fix everything ~ p . '  " 

Sam T. Reid, witness for plaintiff, testified in pa r t :  ('My lionie is in 
Gastonia-I am engaged in the automobile repair business. . . . I 
repaired the t n o  automobiles but did not tow them in. . . . The 
body of the Deal car was damaged a great deal and tlie front of the Fi te  
car was damaged a great deal. The rear panel of the D11al car caved in. 
Spare tire nras shoved through the rear panel for  a good vaye. F a r  
c1ioug11 to break the back of the back seat in two, the woodwork v a r  
I roknl  in half. The  front seats were broken off, the rear part  of tlie 
frame was bent. The  radiator, hood, and front axle and frame of the 
Fite car was damaged. The  radiator, the  frame, the hood and the front  
axle of the Fite car were damaged, the radiator was pushed hack into 
the fail. N r .  Fite's car was a yellow Ford coupe.'' . . . 
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DEJIPSTER 2.. FITE. 

Inez McLendon, witness for plaintiff, testified ill part : "We left the 
apartment about fifteen of ten, or probably ten. Miss Dempster, N r .  
Deal, N r .  Linebcrger and myself. We got in the automobile-I rode in 
the back seat with Mr. Lineberger. We started to Gastonia and turned 
at fa i r  ground and changed, I got in the front seat ~i it11 Mr.  Lineberger 
m d  Xiss  Dempster and 31\11'. Deal got in the back spat. W e  started back 
to Charlotte-we had not stopped on the road. Jus t  on this side of the 
Hatch Hosiery Mill we were coming back to Charlotte, and all of a 
sudden we heard a terrific crash, we didn't knon- what had happrned, 
I thought a train had hit us. We were shocked for a moment, I couldn't 
realize what had happelled. The  first thing I realized someor~e was 
flashing a light in the car. Three men vere  standing outside, later 
I found it was the sheriff, 3 l r .  Warren and N r .  S ixon.  I got out first 
on the outside of the road and helped Miss Dempster out. I was holding 
both arms around her to hold her up, she could not stand u p  by herself. 
She n a s  complaining (Oh my back7 and I couldn't do anything for her. 
. . . After talking with llinl (defendant) she cruinpled down 011 the 
llighway. That  was back of our car, I couldn't help lift her, I called 
to some of the men to help me." 

The defentlant testified, in part : "I n-as conling from Lowell oil the 
'Il'ilkilison Boulerard, I n as on the right-hand side of the road n~ak ing  
a speed around forty-fire miles an hour. F h e n  this car all of n suddei~ 
loomed u p  ahead of me without a tail light. I attempted to miss it 
and stop, but I failed. I hit the car, but I did all in my power to 
prevent it. . . . I broke three of my front teeth off and broke my 
nose. I had t n o  black eyes and several gashes about the neck, body and 
a sprained alikle." The defendant denied the material allegatioiis of 
plaintiff and her witnesses. 

A. B. Roberson, for defendant, testified in pa r t :  "I saw the Deal car 
pass. The big glass door in front of the mill, as I ~ra lked  up there and 
looked out they vere  coming on right s l o ~ ,  the front light was out and 
it attracted my attention. Then I went out, I kept watching them 011 

until they went out of light of the mill which shined 011 the road. 
There ~ r a s  no light in the rear of their car. I saw the yellow car pass. 
I didn't pay much attention to  it, it  seenled that neither one n-ere 
breaking any speed. H e  didn't attract my attenti011 very much. H i s  
lights were burning. Immediately after that, I heard the noise and 
broke a i d  ran  u p  there. . . . The mill is about fifty fect from 
the road. I was on the inside of the mill looking out of the big glass 
door when the Deal car passed. I was attracted to the car because it was 
running so slow and because it didn't have any lights. The right-hand 
light was burning 011 the outside, the left-hand light next to me was 
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out. I also matched the tail light. I t  attracted my attention autl 1 
noticed it, I was coming out of tlie door at that time. I: had done rnatle 
my round and I was due to come out. I stay in  the boiler room. Mr. 
Fite's car couldn't be very f a r  because I just came out of the door, 
about the time I cleared the door and started to push i t  back, his car 
came along. I didn't see the Fi te  car until the crash happened. . . . 
1 don't think either car was running a t  a reckless ratc of speed in my 
opinion. . . . Q. Was there anything to hinder him from seeing the 
Deal c a r ?  Answer: I guess he could a t  that  time. I t  was a straight road 
one and one-half miles. Q. There was nothing to keep Mr. F i te  fro111 
seeing the Deal car if his lights were burning? Answer : . . . Tlierc 
mas nothing between them." 

W. K. Mingus, a policeman in Belmont, witness for defendant, testi- 
fied in pa r t :  ((1 am a policeman in Belmont, I know Mr.  Deal-he wab 
driving a Ford coach. I am familiar with the car, I remember about 
thc time this accident happened. I stopped Mr. Deal the day beforch 
this incident, because of headlight. Lll~vays when we stop a marl, nc. 
cs:\rnine his headlight and rear liglit. I t  had been so ~ietirnt. prcvions 
to tliis one headlight and one tail light was out. Said just the sarnth 
as me tell any of them to have then1 fixed.'' 

J .  C'. Reed, witness for defendant, testified in pa r t :  "Jus t  about dark 
Mr. Deal came into the service station, bought sornc gas and startotl 
out anti werlt tonard  Belniorit and didn't h a w  any tail liglit. Later 011 

those cars canw back there. H e  wanted to call a dcctor and call :I 

wrecker." 
Dennis Deal recalled, denied what tliis witness testified to in part. 
Dr.  C. C. Pliillips, witness for defendant, testified ill pa r t :  "I am ;I 

l)l~ysicinii and specialist in X-ray examination t r ea tn i c~~ t .  I ha re  bee11 
in tliat class of business for thirteen years. I had occasion to take S - r a ?  
pictures of Miss Dempstcr. . . . Tliis is the p k t c  niadc on 24 
Scptcmber, 1031, of Miss Derupster's dorsal spine. . . . Taking the 
sistli and screntli dorsal, I find this tlcriation in tlie scvrntli and eiglitli, 
as to my count of the rertebrz.  Here is the eighth s l~ou [ng a very sliglir 
cloriation from this one, for instance. Tliis one is a little hollowed out n t  
tlie front part  of the body of tlie vertebra. W e  find above that a pro- 
jection downward of tlie lower surface of the body, nliich compcnsatci 
for that  little depression. We find t l ~ c  same thing in the hodies of thc~ 
~ c r t e b r ~  a little below, that  lead us to helicve that n a s  not tluc to injury. 
1)ut result of the condition of t l ~ c  intliridual, lier posture as shc grew 
up, that caused the bone to dcvclop in tliat way. That  was our o p i n i o ~ ~  
i ~ r  tliat case, and in our opinioll there is 110 fracture,. V c  csnrninetl 11rr 
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at the request of Dr .  Myers and gave this report. The  condition of the 
dorsal spine is  the same as  a t  previous examination which we made on 
24 September, 1931. I t  is our opinion that the condition of the vertebra 
is normal in this individual, and not a result of injury." 

Dr .  0. L. Miller, witness for defendant, testified in p a r t :  "My pro- 
fession is bone joint surgery. I do some surgery a t  Orthopedic Hospital 
in Gastonia. I have an office in Charlotte. I have been specializing in  
orthopedic surgery for about fifteen years. I have a good X-ray in my 
place here. I had occasion to take X-ray pictures of the back of Miss 
Dempster the latter part  of September, about the 20th of September, 
1931. I have those plates with me. One is from the side and one from 
the front. I will put the front X-ray plate u p  here first placing same 
in the light 011 the judge's desk. 1 don't see any fracture in this plate. 
I f  they were there I think they would be evident. She  has rather narrow 
inter spaces between the vertebra: up  in the dorsal section. I took an- 
other picture. I don't think I would want to satisfy myself without 
another view. This one is lateral view of the lady's spine, taken tlirough 
the side. N o  evidence of fracture there, no evidence that  there has ever 
been any fracture." 

Dr.  Stephen Gaul, witness for defendant, testified i11 p a r t :  "I do bone 
joint surgery. I have been doing that  since 1915. I graduated in Phila-  
delphia. I had two years internship and after that  I was a t  the Walter 
Reid Hospital. This picture is  anterior posture view of the spine of 
Miss Dempster. She has narrowing of the spaces between various 
x r t e b r e ,  and also some narrowing along these vertebra: and a lipping 
here, otherwise it is nothing else. I am not satisfied from this view 
to give an opinion 011 that. I n  the picture taken by Dr.  Phillips 
she has a posterior condition-round back, narrows at these spaces, 
she has narro~ving in this wtebral  space and this one. That  condition 
exists i11 a number of v e r t e b r ~  in the dorsal region. I have looked a t  
these before and seen no fracture, particularly in the seventh and eighth 
dorsal vertebre there is no fracture. . . . I don't see anything that  
would disturb the functional use of the spine in its ordinary movements. 
I don't see anything that  would caus'e pain." 

The  plaintiff in rebuttal recalled Dr .  J. Rush Shull, an  expert, who 
without objection testified contrary to the expert testimony of defend- 
ant's witnesses. Both plaintiff and defendant p r o ~ e d  their characters 
were good. 

The  usual issues of nrgligence and damage were submitted to the jury, 
who answered in favor of plaintiff. Defendant made numerous excep- 
tions and assignments of error and appealed to the Supreme Court. The 
material ones and other material facts will be considered in the opinion. 
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J .  D. M c C a l l  und A. -11. B u t l e r  f o r  plainfi t?.  
I,. L a ~ r ' r e n r e  Jones  f o r  r1cfenda)lt. 

CLARI~LOK, J. There can be no question that the e~it lence n a s  abuil- 
tlant to  ha^-e been submitted to the jury on the question of negligence 
and damage. I n  fact, there are 110 excrptioils or assignmerits of error 
as to tlie charge of tlie court below ill tlefcudant's hrid'. P a r t  Rule 2S 
(200 K. C., at p. 831)' is as follows: "Exceptioiis iu the record not 
set out in appellant's brief, or in support of nliicli no reason or arpu- 
nient is stated or authority cited, will be take11 as a h a i ~ d o ~ ~ e d  by liirn." 

l'laiiitiff testified that on 4 Ju ly ,  1930, she had r e c e i ~ r d  an injury ill 
a11 autornobilc collision and that  her p e l ~ i c  bones had been brolteu in 
tlirce places. Slie ~ w n t  to work after this injury, or  15 Sovernber, 
1930. slid worked steadily tlierefifter uuti l  the collisioi~ and injury for 
v h i c l ~  this action was instituted. 

On the qupstion of injury, Dr .  J. Rush Sliull, a w i t ~ ~ w s  for plaintiff, 
~ I I I  cxpcrt X-ray specialist, who took X-ray pictures of plaintiff mml? 
times and on different occasions, testified in part  : ''MT~> found in both 
c ~mina t ions -30  and 31 July-the ~ o i n p r ~ s s i o n  fracture of the ho(1ic.i 
of the sixth a d  se\ ciitli thoracic r e r t ~ h r : ~ . "  0 1 1  i~ rc swxamina t io~ i  : 
"This u3us f71r o n l y  pluce s h e  c o r r ~ p l a i ~ r d  of-1 d i d  no1 f a i r  a n  X - r a y  
of fhc. pelvic. region .  . . . I an1 confident that there has becii a 
fracturc because the ~crtebrze has come closer togethcr in thosc. t n o  
places. Ordinarily the S - r a y  takes notliinp but tl~cx bt Try tissue--tloi'i 
i ~ o t  t d i e  tlie ncr\ t ~ . "  

Dr.  I\lonzo Mpiw,  :m expert bone wrgeoil, v i t ~ ~ c s s  for plaintiff, tesri- 
ficd ill part : (LL\ll of these findings n it11 hi\tory, i~ id ic  zted to irie that 
ihc n ns  1iavi11g i c ~  c,re pain in her back. . . . I f ~ l t  she n ~ u s t  ] law 
sonic illjury in tlicx ~ - e r t c ~ h r e  and warned 1 1 t ~  to go to the hospital a~l t l  

e an X-ray rnatlc. . . . I n  a fen (la? s 1 got lit, . tliclre and lint1 
X-ray 111:1di~, it slion ed that she had ;I fracture of tlic sclc'lith ant1 eighth 
tlorsal ~er tebr* .  I appliccl plaster paris ~ ~ 1 s t  from her naicit to nsilla 
ill order to take tlic motion out of the back. I ha\(, kcyt llcr u~ltl(,r 
o lwrr :~t ion  sillre thcw. Seen her fro111 tiriic to tinicl; 1ia 1 Iicr rc~c~l~ci~kctl 
by S - r a y  about el ery t n o  inoiitlis. . . . 1 x 1  lily opi~iion. basctl U ~ ~ I I  

cxlwrieilcc and study, to rliobiliz~ or keep it btraiglit n ~t11 ;I cast for n 
pwiotl of a year, and often longer, clcn thougli the ~yniptonis ha\-c 
tlis;lppcawd you T\ ill be afraid of rcoccwrenc7e, nliirli n ill illake it TI orw. 
She has ~ i o t  been able to vork  since the iiijllry. S11c \rill not bcl able to 
do a~iyth ing nliicll will rcquire the uqe of 1 1 ~  y) i~~e-cer tun~ly  not lion ." 

The tlcfcndaut introdutwl Dr.  C. ('. Pliillil~s, all eslwrt, r l i o  tcstifietl . 
" ' l ' l ~  coutlitiou of tlic dorsal sl~i1w i- the in1lie rlq nt lmt>\ iou~ t l~:\n~in:\-  
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tion which we made 011 24 September, 1931. I t  is my opinion that the 
rendition of the vertebre is normal it1 this individual, and not a result 
of injury." Also Dr.  0. L. Miller, an  expert in orthopedic surgery, who 
testified: " S o  evidence of fracture there, no evidence that  there has ever 
been any fracture." Also Dr .  Stephen Gaul, expert, testified: "I have 
looked a t  these before and seen no fracture, particularly in the seveiitli 
;111d eighth dorsal vertebrst: there is no fracture. . . . I don't see 
i~uytliing that would disturb the functional use of the spine in its ordi- 
Irary movements. I don't see anything that would cause pain." 

There Tvas no objection on either side to the above opiniou ericle~rce. 
The plaintiff's expert testifying that  there was a fracture of her spine 
in two of the \ e t e b r ~ .  Defeudant's experts testifying "the condition of 
the vertebrre is ~iormal,  in this i n d i ~ i d u a l  and not a result of injuryv- 
"no evidence that there has ever been any fracturen-"there is 110 

fracture." 
The pelvic bolleb of plaintiff, whicli had beeu broken more than a yeirr 

I~cfore in a collision, before the collision for which this action is brought, 
the record discloses liad gotteii well and plaintiff had gone to work. 
1)r. Myers testified "She liad no indication or synlptonl of pain in her 
back then, she rcturtled to work after tliat." From the evidence we can 
w ( ~  I IO causal rcl:ttio~i lx~tneen the pclric bone illjury and the present 
:~llegetl iujury. 

1)efrndant col~tends tliat three poi~its  are invol\ecl: (1) Hypothetical 
(111~btio11 to lliedical expert by plaintiff without placing burden on plain- 
t i f f  to ...how by greater w i g h t  of evidence, the assumed state of facts. ( 2 )  
a \ l l o ~ ~ i r i g  nietlical expcrt to testify tliat certain condition was caused by 
tlltx :lwitlc~lt. ( 3 )  Form of hypothetical question propom~tlc~l to medical 
c'sI'crr. 

0 1 1  the first as1)ec.t dcfeudant coiitelids: "The hypothetical questio~ru 
propounded hy tlic plaintiff are fatally defective in that they were not 
bn~etl  on the hypothesis that  the jury sliould find the facts to be fruc~ 
~ J J  / l ie  g rca fe r  w e i y h f  of t h e  ecidence. The burden was on the plaintiff 
a ~ r d  die must carry the burden contitiuously throughout the trial." The 
ticfendant cites 110 authority as to the g w a f ~ r  w e i g h f  of the ccidencc. 
lreressary in r l ~ e  l~ypothetical questions. 

011 the two issues submitted to the jury in the action, the court belo\\ 
c~llarged correctly, as follo~rs : "The first issue i s :  'Was the plaintiff 
i~ l jured  by reason of negligence of the defendant, as alleged in the 
complaint?' T h e  burden  of f h u t  issue i s  upon t h e  p l a i n f i f .  I t  is ell- 
c.umbe~rt upon plaintiff to satisfy you by the greatw wripht of the 
clvidence, that  is evidence which outweighs or preponderates all o t l~er  
vvidence in this case; whether introduced by plaintiff or defendant, that 
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plaintiff was injured by reason of negligence of defendant as alleged 
in the complaint. Second issue: 'What damages, if any, is  the plaintiff 
entitled to recover of defendant 2' T h e  burden  of t h c t  issue is zcpon 
plaintiff t o  sa t i s f y  y o u  b y  t h e  greater weight  of t h e  evidence, as f o  w h a f  
damage  she i s  ent i t led  to  recover." 

I n  P a r r i s h  u. R. R., 146 N. C., a t  p. 126, the hypothetical question 
begins practically like the ones objected to in the prersent action: ('If 
the jury find the  facts to be from the evidence, that  the plaintiff was 
illjured by falling back against the arm of a seat in the train," etc. The 
Court found no error as to the form of the hypothetical questiou in the 
Parr i sh  case, supra.  

As to the second aspect "Allowing medical expert to testify that cer- 
tain condition was caused by the accident": All the evidence, other 
than  that  of the defendant's expert witnesses, indicated that  the impact 
was such as  to cause in jury  to plaintiff arid her condition thereafter. 
The general principle in regard to expert testimony is l i d  donn i11 the 
P a r r i s h  case, supra ,  at  pp. 127-8: "We carinot agree a i t h  the learned 
couusel of the defendant that  this case bears any resemblance to S u m -  
m e r l i n  v .  R. R., 133 N. C., 550. I n  that  case the questims excluded by 
the court were so framed as to require the witnesses to express a n  
op in ion  as t o  the  existence of a fact w h i c h  was con t rove~ fec l ,  and i t  was 
there said by the Court that  this was not the prope,  fornl for the 
question to take, but that the expert's opinion should be founded ~ r p o n  a 
hypothetica2 quest ion containing a s ta temen t  of facts which the  jur?j 
m i g h t  find f rom t h e  evidence, and supposing, of course that they nil1 
find them to be as stated in the question. (Italics ours.) . . . ( P. 
128.) The question was not so put to the witness 'as to require hiin to 
draw a conclusion of fact nor to pass upon the effect of the evidence in 
proving controrerted facts,' but merely to express his opinion upon the 
facts stated in the question, leaving them to be found exc~lusi~ely hy the 
jury." Hill u. R. R., 186 N. C., 475. 

I n  thc present case, following thc prccedcnt i n  the P a r ~ i s l z  cnsc, cup ta ,  
the hypothetical questions were premised on the jury fi id i~ig  t l i ~  facts 
to be from the evidence. Dr .  Lewis, in the Parr i sk  cusp, S L  pra, ansn-ered : 
"In my opinion, the kidney was dislocated by the fall, and the disloca- 
tion is permanent, and the plaintiff will be disabled for life, unlcas he 
has the kidney removed by an operation.'' 

I n  the present action Dr .  Shull, an expert witness for plaintiff, testi- 
fied o n  cross-examinat ion by d e f e n d a n t :  "I am confident that  there has  
been a fracture because the vertebra: have come closer together i n  those 
two places. Ordinarily, the X-ray  takes nothing but the bony tissue- 
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does not take the nerves." On redirect examination, the proper hy- 
pothetical question was propounded by plaintiff, as follows: "If the 
jury should find from the evidence that this young lady on 25 July,  
1931, was riding in the rear seat of an  automobile on Wilkinson Boule- 
 ad, in Mecklenburg County, and should further find that  an  automo- 
bile traveling at  the rate of sixty or sixty-five miles an  hour should 
strike the rear of the car in which she was sitting, breaking the seat 
jn two and throwing plaintiff forward, and if the jury should further 
find that she immediately complained of her back and should further 
find in a few minutes thereafter she fainted, and if they should further 
fi~itl that she was taken to the hospital and that  since that time she has 
beell unable to perform manual labor, and has been in  a plaster caRt 
for the last eight or nine months, have you an opinion, satisfactory to 
yourself as to what caused the condition you find in the vertebrse as 
disclosed by the X-ray pictures? Answer: Yes, I have an  opinion. Q. 
What is i t ?  Answer : The accident caused the injury." Lynch v. Mfg. 
Co., 167 S. C., at  p. 100; Riggs v. R. R., 188 N. C., 366; Shaw v. 
Hu~ld l e  C'o., 188 N .  C., 2 2 2 ;  Buckner n. R. R., 195 N. C., 654; 8. v.  
Fox, 197 K. C., at  p. 486. 

I t  must be noted that all the evidence, except that of defendant's 
expert witnesses, was to the effect that plaintiff was to some extent 
i i~ jured in the collision. The hypothetical questions were not addressed 
to the  issue of negligence, but on the issue as to the extent of the injury. 
Tlie answer of the doctor "The accident caused the injury." Taking the 
question and answer together, on the question of damages, we do not 
think the answer impinged the jury rule to such an extent that it should 
be held for prejudicial or reversible error. 

I11 the l'arrish case, supra, the cause and extent of the injury was 
stated and this was not held to be error. We can see no error in the 
question propounded to the expert Dr. Shull, and his answer thereto: 
('Yes, I have an  opinion from my examinations and X-ray as to whether 
this girl's injury is permanent. Q. What is t ha t?  Answer: I t  is total 
and permanent." 

I11 Martin v. Hanes Co., 189 N. C., at p. 646, Adams, J., we find: 
"These cases enunciate the principle that, while a medical expert may 
not express an opinion as a controverted fact, he  may, upon the assump- 
tion that the jury shall find certain facts to be as recited in a hypothet- 
ical question, express his scientific opinion as to the probable effect of 
such facts or conditions." 

On the third aspect: "Form of hypothetical question propounded to 
medical expertv-The form and answers to the hypothetical questions 
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may not be as technical as perhaps they should bc. I n  IT. C. Handbook 
011 Evidence (Lockhart) 2d ed., p. 240, part  see. 203, the followiug 
ohsrrrations are made: "The general rule is that  opinion evideiwr is 
i i ~ a h i s s i b l e ,  aiid the triers of a iuatter in dispute-tl e judge or the 
jury as the case may be-draw their ronclusions from facts testified 
to before them, and riot from opinioils expressed by others. There are 
tllrrc classes of exceptions to the above rule. The  court will admit (1) 
opiiiions of experts, ( 2 )  opinions on the question of id.ntity, and (3 )  
opinions wliich, from necessity, must be received. . . . (Sec. 20-1.) 
. h i  expert may express an  opinion, but he must base his opinion upoil 
facts within his own knowledge, or upon the hypothesis of thc finding 
I)?- tlie jury of certain facts recited ill the hypothetical question. . . . 
( Sec. 209.) As pointed out, the exceptioils to the opinion rule as based 
n p 1 1  the justification that  the ends of justice may be more readily met 
hy :~ssist i i~g t l ~ c  jury with the opir~ioli testimony. Assuming that the 
wquireii~ent of rclcvancy is taken care of, the court is ihen confronted 

it11 two querics: (1)  I s  the province of the jury inratled? (2)  Will 
the opinion materially assist the ju ry?  I n  the applicatio I of the querics 
to tlie particular case, while tlie courts Iiave attributed various reasons 
for tlie exclusioii or adinissioii of the testimony, it is submitted that  no 
ixl(~s,  11or formulas, can be satisfactorily deducted from the result, 
reached." 

111 C'Iocl~r~i~z  T .  -1lills C'O., 169 X. C., a t  11. 64, l 1 7 a l k e ~ ,  J., said : "Tlic 
questioiis to tlw expert were properly framed and werz supported by 
oricleiicc. S u m m c d i n  r.. R. R., 133 x. C., 554; P u r r i s l ~  v. R. R., 1-16 
AT. C., 125; Shaw 1 % .  Public-S'crzlice ( ' o r p .  (168 N. C. ,  B l l ) ,  s u p ~ t r .  
Iksitlcs, it appcnrs that upon striking a gcnernl halanct the advant:lge 
of all the qliestioiis alld ails\\-ers was largely ill fa ror  of defelldant. I f  
thew has I)( c11 ~ r r o r ,  110 harm ~ o u l d  ha re  resulted to dr~fcndailt." 

111 tlie previi t  action plaintiff had two experts and defendaiit tlirec, 
testifying in rcgard to the injury. The defendant's three (cxprrts testified 
there was 110 injury, the plaintiff's that  there mas. On all tlie facts and 
i.ircurnstnilc~s of this case; coiicediilg, but not decidiug there was error, 
11 e (.annot Iiold it as prejudicial or rerersible. 1x1 the lcqal battle as to  
opinioii cvidcnce betneen the able counsel in this action, it seems as if 
"lionors \yere easy." The questioiis of fact were decidld hy the jury 
in favor of tlie plaintiff. We f i id  in law 

S o  error. 
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SAM HOLJIES v. JIliS. L)ELLA TOIIIi, MRS. LOIS E. COOK, AXD HUSBASD 
A. 8. COOK, MRS. OLB SHOEMAKER, a?iD HCSRASD RUE11 SHOE- 
JIAKI.:R, ASD ATHIA TORK. 

(Filed 21 Deceiuber, 1932.) 

1 .  Wills E i-Par01 evidence of testator's intention is  not admissible 
i n  action involving construction of will. 

In  a n  action involving the construction of a will testimony of a witness 
of a declaration of tlie testatris as  to her intention of how the property 
in controversy should be disposed cf under her \\-ill is incomprtent ant1 is 
properly excluded. 

2. Wills E *There is ti presumption against partial intestacy. 
Where a will is susceptible to t\vo reasonable constructions, one dis- 

lwsing of all of the testator's property, and the other leaving part of the 
1)roperty unclisposed of, the former construction will be adopted and the 
Intter rejected, there being a presumption against partial intestacy. 

3. Wills E f-All of testatrix's real  property held devised t o  named 
devisee, t h e  will otherwise leaving the  property undisposcd of. 

The tcstatris Jvas seized of two tracts of land a t  the time of her death. 
one containing about twei~ty-six acres and the other five, the smeller tract 
i~cljoining tllc larger mid the larger tract adjoining the lands of T., H. 
and B. Her will contained a devise to "T. of all my real property ad- 
,joining tlie lands of T., H, and B., containing twenty-six acres, more or 
less." The will containc~l no residuary clause and made no other disposi- 
tion of the real property, and T. appeared to be the chief object of tlie 
ttbatatris's bounty. Helt7. Y. took both tracts of land in fee simple undcr 
the will, thv will Iwina construecl to aroid partial intestacy. ('. S., 4104. 

A \ ~ l ~ ~ ~  ZI, by philitiff fro111 Ra~~i~hi l l ,  J . ,  a t  March  Special Tcrm,  193.'. 
of IREDELI,. *Iffirmed. 

T h i s  is nu action brought by p l a i ~ ~ t i f f  against t l c fc i i t l t~~~ta  to r tco\  ctr 
t v  o piece? of lalltl, tlescribcd as  follo\vs : "(1st t rac t )  Begiiining i l l  

H ~ ~ d s o n ' s  airtl Tharpe 's  lilic 011 a double pille trec, Iiear the  roall lcncling 
to Troy,  ru i~n i i lg  m s t  36 rods to a rock; t11~11ee soutli by ,side of :I 

l i t  dgc row 19 rod- to a rock;  thence \vest 36 rods to  a black g u m  i n  the  
old field on the  nes t  sitlc of the rond leading south to tlic c l iu rc l~ ;  tllcilcc 
11ort11 19% rods to the  brgiiini~lg. contaiiiiiig f o u r  acrm, more or  l e v .  
(211tl tratat) B e g i ~ r ~ ~ i i i g  a t  a double pilie i n  Hudson's and  C'. T. Tliarpe's 
linr>; run~r i i ig  vest $ rods to  a etoiie ill Tharpe 's  and ITudsoii's l ine:  
tlleirce south 19% rods to a s t o w  i l l  Z. R. Tharpe's l ine ;  thence e a ~ t  S 
rods to  a black gum, F r a n k  B r o n i ~ ' ~  corner; tlience north rods to 
the beg i i rn i~~g ,  containing oirc acre, more or less." 

T h e  rrcord is as fol lons:  "It is agreed that  ouly the question of tit le 
;111(1 O I \ I I C ~ S ~ I ~ ~  to tlic lairtl 1)e tried at  this  time, i m e r ~ i n g  the  riglit to  
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t ry  the question of damages for wrongful detention and on tlie question 
of daniages on defendant's counterclaim to some future term of court. 
I t  is admitted that  both the plaintiff and defendants c aim under the 
same conlmon source, it  being admitted by all parties that  Miss L. C. 
Hodgson was the owner and seized in fee simple of the lands in con- 
troversy a t  the time of her death, and acquired same prior to the execu- 
tion of her will. I t  is further admitted that  a t  the time of the death 
of Miss L. C. Hodgson, who was the owner in fee simple of a 26-acre 
tract of land, aiid of the land described in the complaint, to wi t :  Four  
acres and one acre, making a total number of acres of land owned by 
lirr at her death, thirty-one, and that  she owned same a t  the date of the 
csecutiori of h r r  will. I t  is further admitted that  the 26-acre tract of 
land owned by her at her death adjoined the lands of 0. C. York, D. A. 
Holnles and Curtis Barnard.  I t  is further admitted that  the four-acre 
tract of land and one-acre tract, for which this suit was brought to 
rrcover, did not adjoin the lands of 0. C. York, D. A. Holmes, or Curtis 
Barnard, but did adjoin the above 26-acre tract of land on the south 
side. I t  is further admitted that  0. C. York mentioned in the will of 
K s s  L. C. Hodgson is now dead, and left surviving h m ,  h i s  widow, 
Mrs. Della York, one of the defendants, and the following children: Mrs. 
Lois E .  Cook, Mrs. Ola Shoemaker and Athia York, as  his sole heirs a t  
law, he  having died intestate. I t  is further admitted tha: the said Miss 
L. C. Hodgson died leaving the following paper-nriting :is her last will 
and testament : 

'Sort11 Carolina-Iredell County. 

I, L. C. Hodgson, of said county a i d  State being of sound mind but 
considering tlie uncertainty of my  earthly existence do make and declare 
this my last will and testament: First, my executor lierr,inafter iiarned 
shall give my  body a decent burial, erect a nice white slc b to my  grave 
alld pay a11 my fuiieral expenses, together with all my just debts out of 
the first money which may come into his hands belonging to my  estate. 
Second, I give and devise f o  0. C.  Y o r k  all m y  real property adjoining 
the lands of 0. C .  170rk, B. A. IIolmcs,  Cur t i s  Barnhard and others, 
toatnining 26 acres, more o~ less. Third, I give and bequeath to 0. C ' .  
170rh. all my personal property of ~chafsoever  nature. Fcurth,  I hereby 
c.oilstitute aiid appoint L. Ellis Hayes my lawful executor to all intents 
and purposes to execute this my last will and testament according to the 
intent and mraiiing of the same and every part and clause thereof, hereby 
revoking and declaring utterly roid all other wills and testaments by me 
heretofore made. I n  witness whereof, I, L. C. Hodgson, do hereunto 
set nly hand and seal, this 15  June, 1926.' (The  above d l  was intro- 
duced in evidence, read to the jury and marked 'Exhibit A') 
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L. Ellis Hayes, witness for the plaintiff, on direct examination. testi- 
fied as follows: That  he lives in Iredell County, North Carolina, aucl 
was acquainted with Miss L. C. Hodgson during her life time, and stated 
that  he  had talked to Miss Hodgson in regard to the lands in controversy 
passir~g under her will. The  witness was the11 asked What (lid Miss 
L. C. Hodgson tell you, if anything, in regard to the five acres of land 
now in controversy ? Defendants object. Objection sustained. Plaintiff 
excepts. H a d  the witness been allowed to answer the question, he w o ~ ~ l t l  
have stated that Miss L. C. Hodgson told him she did not intend this 
land to go to 0. C. York under her will. I t  is further admitted that 
had the said Miss L. C. Hodgson died intestate as to the  lands ill coil- 
troversy, as contended by the plaintiff, Creed Hale, Flem Hale, S. T. 
Hale, L. W. Phillippie, Gid Harrington, J. J. Harrington, G. C. Har -  
rington, and Creed Sutherland were her sole heirs a t  law, and ~vould 
have inherited the lands in controversy. I t  is further admitted that th(1 
said heirs at law conveyed the lands in controversy to the plaintiff, Sam 
Holines, by deed recorded in Book 103, at pages 73 and 74 in the ofice 
of the register of deeds of Iredell County." 

Lewis & Lewis for plaintiff'. 
J .  W .  S h a r p e  and J .  ITr. V a , z H o y  for de fendan f s .  

CLARKSON, J. The only question involved in this  appeal is wlietller 
or not the devisor died intestate as to the lands in cont rov~rsy?  We 
think not. 

L. Ellis Hayes, a witness for plaintiff was asked: "What did Miss 
L. C. Hodgson tell you, if anything, in regard to the five acre4 of lalltl 
now in controversy? Defendants objected, objection sustained. Hat1 
the witness been allowed to answer the question, he would h a w  5tatctl 
thnt Miss L. C. Hodgson told him she did not intend this land to go to 
0. C. York under her will." This exception and assignments of crror 
callnot be sustained. 

The matter has bee11 receutly fully discussed and authorities cited i n  
Reyno lds  v. T r u s t  Co., 201  N. C., a t  p. 278 (quoting from Ja rman  on 
Wills) as follows: ('As the law requires wills both of real and p e r s o ~ ~ a l  
estate (with an inconsiderable exception) to be ill writing, it cannot, 
consistently with this doctrine, permit par01 evidence to be adduced, 
either to contradict, add to, or explain the conteiits of such will; and 
the principle of this rule evidently demands an inflexible adhercnce 
to it, even where the consequence is the partial or total failure of the 
testator's intended disposition; for it would hare  been of little avail to 
require that  a will a b  origine should be in writing, or to fence a testator 
round with a guard of attesting witnesses, if, when the written instru- 
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Inrilt failed to  make a fu l l  nut1 explicit disclosure of hit; scheme of dis- 
11osiiio11, i ts  tfcfiricncics might  be snpl)lied. o r  i ts  i ~ ~ n c c n  x c i w  corrcctctl. 
f rom cstriilsic sourccx xo pr i i~c ip le  coililcctctl with t l ~  la\v of wills is 
nlow firml? c~staldishctl o r  more  fami l ia r  ill i ts npplict ti011 than th i s :  
:lilt1 it s w n s  to h a r e  ~ ) C C I I  :\cted upoil b ~ -  t h r  judges, a s  well ns of ear ly 
:IS of la ter  ti i l~es, with n cordiality ant1 stcatlincss whicll show ho\r  
c>~ltirely i t  c.oi~lcitlrtl wit11 tll(3ir OTVII ~ i ~ w s . "  I ' ; I ~ c  011 W i l ' s  (2tl ('(1.). Vol. 
2, P C .  1422, p. 2389. 

c~lltire c\tatc, or, a t  ltxast. of his estatc as  i t  rs is ts  a t  thr. t ime 11c lnakcs 

ixwsollable and ( ~ ~ ~ i s i s t ( ~ ~ ~ t  ~ v i t l l  tlic g ~ 1 1 e r a 1  s c . 0 1 ~ ~  :1i1(1 l ~ i * o ~ i ~ i o ~ ~ ~  of t11v 
will. -1 c o ~ i s t n i c t i o i ~  wl~icl i  results ill pa r t i a l  i ~ ~ t c ~ s t a r y  \\.ill 110t 11r uactl 

p r r f t ~  i111y i ~ t ~ : ~ w ~ ~ ; r h l r  co~~s t ruc t io l i ,  o r  ally v o i l ~ t r w t i o i ~  wliit~ll does not 

The, l~lniirtiff ill liih I~ricd cites ilo : ~ u t l ~ o r i t i w  to sustaiil his  c.oi~tcv- 
t i o ~ i .  'l'lic l ) r i w ~ ~ ~ l ~ t i o ~ l  is  against par t i a l  i~itc.stacy. T l ~ t w  is  n o t l i i ~ ~ g  
i l l  tc~st :~tr is ' s  will t o  ~l lon-  tlic, l a ~ ~ t l  ill c , o ~ ~ t r o r c r s ~ -  \\-as ilot :I pa r t  of 
" ( 1 1 1  I , , , / /  m r l  l ~ t ~ o l ~ ~ r / y . "  Tlierc is  iio rcsidnary clause ill the will. 0. ('. 
York  >,YIII.: to I I : I Y ~  1 1 ( ~ . 1 1  tlw slwrinl o h j t ~ t  of tt>stutris 's l m i ~ ~ t y ,  shc. 
I ~ c q ~ ~ t ' a t l ~ r t l  to 11i11l (111 11~1. p e r ~ ~ ~ ~ c i l  l ) i ,oport! l  of z r ~ l ~ t r f . s o c ~ ~ c t *  i ~ u f u r e .  S h e  
c ~ n i ~ ~ r y c d  1ir.r rcwl t ~ s t u r ~  a s  c o i i t a i ~ ~ i r ~ g  2 6  :~c.res trl O M  (, 1 .  1 ~ ~ ~ s .  :lilt1 the. 
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1\1.\IZY E. HOI,T,OWAT r. J. \V. IlAliBEE. YIRGIKIA FIRE AND MARISE 
INSURAXCE COMPAST ASD ( 'ITIZESS SATIOSAT, BASK O F  DUR- 
HAM. NORTH CAROIJSA. 

(Filed 21 December. 1032. ) 

Hills a n d  Notes C a-Bank e n d o ~ ~ s i n g  dra f t  with guaranty of prior en- 
d o r s c m ~ n t s  held not  liable fop want  of authori ty  of prior endorser. 

Kherc. i i  fire insurirncc coml)anj drn\vs a draft on itself payable to thc 
insured to corclr loss sustained by the insured on a policy of fire insur- 
;lnce, and the insurer stil)ulates that  if the draft is endorsed for the 
insured by his agent or attorney that properly certified evidence of 
;~uthori ty  must 11r tiled wit11 tht. insurer, and the draft is de l i~ered  by tllcL 
insurw's a r e i ~ t  to nn nttorncy wllo endorses the draf t  and attaches thereto 
;L certificate of n tlel~uty clerk of the Superior Court that  he is the attorile!. 
for the i~lsured, ;uid deposits the draf t  for collection in a bank nliicll 
rndorses i t  with guaranty of all prior endorsements, and the draf t  is pait1 
by the insurer nfter it had examined the endorsements and lmsseti thereon. 
:uld the proceeds remitted to the collecting bank and dra\vn out by the 
;~t toniey by checks without l~aying any part thereof to the insured, and 
it is made to npl)ear as n fact that  the attorties was without power to 
cwlorsc the draft or receire the proceeds thereof: Herd, the loss was 
sustained by reason of want of' authority by the attorney to endorse ant1 
irot by want of genuineness in the endorsement, and the bank guaranteeing 
lwior endorsements and furnishing the insurer in good faith evidence of 
tlie :tttorney's authority, is not liable to the insurer on its endorsement, 
lhc  insurcr eq)ressly rwrrving the, right in itself to pass 11[11m tllc at- 
torncsy's cw(1orstwient. 

tl~cj amoiiut of tl;iniilgos \ ~ l ~ i c , h  tl1l1 1)l:ljntifl i.; r l~t i t l r t !  to r c m ~ c r  of saitl 
el(~fvi~cla~it 011 t l ~ c  w u w  of ;ir.tio~i alltytvi agaillsr Ilini. ( ' .  S., 202.  No 
s u l i ~  has  bwll 1)aid oil ~ l i i r  jl~:lgi~rr,llt. I t  \\.;IS :~cl~i~itrc.tl 1)y h t l l  hi;; ro- 
t!c>fcntl;~nts tha t  t11c wit! J .  W. I3:1rbce is i ~ ~ ~ o l ~ w ~ t ?  n~ i t l  t h a t  110 W I I I  C:III 

1)o c*ollec'tt~l h- iasc.i.ntio~l O I I  w i t 1  j l i t l p ~ n c . ~ ~ t .  
Wl l i l t~  t l ~ e  a r t i o l ~  W:IS l~ellelil~g ill the  Snpcr io r  ( 'onrt of l)url1:1111 

( 'oun ty ,  a11c1 a f t r r  t110 juc lgn~c~l t  l y  t lrfault  hat1 11wn re~rclerttl ill 1ir'r 
f;i\-or and  a p a i ~ ~ s r  tllc t l ( ~ f ( ~ ~ ~ d a l ~ t ,  6 .  IT. R a r b w ,  the plai~l t i f f  nplwtl \\.it11 
t!lr (l<~ff~llil i t l~ts,  17i~.gilii;r F i w  ;111t1 1\Iariilt! IIISUI.:III~O ( ' O I ~ ~ I ~ I I ~ ,  i l t l c l  
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Citizelis Sa t iona l  Bank of Durham, X. C., that she mould accept tlie 
sum of $1,300, in full settlement and discharge of the liability of both 
said defeiidants to her in this action. I t  was thereupo1i agreed by arid 
between said defendants, that  the defendant, Citizens National Bank of 
I)urham, N. C., should pay said sum of $1,500 to the plaintiff, in full 
scttlemciit and discharge of the liability of both said defendants to her, 
21nd tliat such payment by said defmdant should be without prejudice 
to its contention that the defendant, Virginia F i r e  and Marine Insurance 
Company was primarily liable to plaintiff for said sum, and that  for 
that reason, the defendant, Citizens Kational Bank of Lburham, N. C., 
liaririg paid said sum to the plaintiff, was entitled to recover of tlic 
tleft~nclmit, Virginia F i r e  and Marine Insurance Company, in this ac- 
tioil, the sun1 of $1,500. Both these contentions were denied by tlie 
tlcfendant, Virginia Fi re  and Marine Insurance Company. 

-It tlie trial of tlie issue raised by these opposing contmtions, on tlie 
factq agreed by the defendants, it  was ordered, considered and adjudged 
by tlic court tliat tlie defendant, Citizens National Bank of Durham, 
S. ('.. rccorer of tlie defendalit, Virginia F i r e  and Marine Insuralice 
C o i i i l m ~ ~ ~ ,  tlic sum of $1,500, with interest and costs. 

Froin this judg~nelit, tlic defendant, Virginia F i r e  and Marine Insur-  
n n w  Con~pauy, appealed to the Supreme Court. 

F l r l l e ~ ,  Ileatle LP' Fuller for drfenclant,  Virginia Fire and Marine In- 
alr  rctr~ce Crompan!y. 

JIc.Lenclon B Ilet11ic.h. for dr fendtrnf ,  C ' l t i z ~ n s  S a f i o n a l  Bank of DUP 
11 a m ,  .I7. C'. 

C ' o ~ x o a ,  J. Or1 9 hlarcli, 1929, tlie defendant, V i r g ~ n i a  Fi re  aud 
Marinc Insura~ice  Compmly, of Richmond, Va., caused its general mall- 
ager, J. 31. Leake, to draw a draft  on said company, for the sun1 of 
$2,034.25. This draft  was d r a m  at Richmond, Va., and mas payablc, 
at sight, to the order of Mary E. Holloway, adininistratrix of W. P. 
Hollon.ay, wlieu presented for paymeut to the State-Planters Bank and 
Trust Company, Riclnliond, Va. 0 1 1  its face there is a recital to the 
cfTcct tliat payment of tlie draft, when properly eiidorsed, would consti- 
tute full satisfaction of all claims and demands for loss and damage by 
fire r l i ich occurred on 12 JTovernber, 1928, to property described ill 
policy S o .  23338, which was issued by said company through its local 
agent at D u r h a ~ u ,  S. C. On  the back of the draft, there was a notice 
in words as follows : 

"Sotice: I f  endorsenlc~lt of draft  is niatie by all attorney or other 
representatire, properly certified eridence of authority must bc filed 
v i t h  this conipaiiy." 
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The draft  was sent by the defendant, Virginia F i r e  and Marine I n -  
surance Company, by mail, to its local agent a t  Durham, K. C., with 
illstructions to deliver same to the payee named therein, Mary E. 1101- 
loway, administratrix of W. P. Holloway. The local agent of said 
defendant received the said draft  a t  Durham, N. C., and delivered the 
same to the defendant, J. W. Barbee, attorney for Mary E. Holloway, 
administratrix of W. P. Holloway. A few days thereafter, tlic said 
J. W. Barbee deposited said draft  with the defendant, Citizens Ra t io~ la l  
Bank of Durham, N. C., for collection. At  the time of said deposit, the 
tlraft was endorsed in the handwriting of J. W. Barbee, as follows: 

"Mary E. Hollo\ray, admiliistratrix of W. P. Hollomay, by J. W. 
Barbee, Atty." "J. W. Barbee." 

Attached to the draft, when same was received by the defendant, Citi- 
zcxns Nat'ional Bank of Durham, N. C., for collection, was a certificate 
ill words as follows: 

"To the Virginia Fi re  and Marine Iiisurailce Company: 
This is to certify that  J. W. Barbee is the acting attorney for X a r y  E. 

Holloway, administratrix of W. P. Holloway, deceased. 
Annie Bell High, deputy." 

Scal of the clerk of the Superior Court of Durham County. 

Tlw defendant, Citizens National Bank of Durham, N.  C., thereupon 
c~ndorsed the draft  as follows : 

"Pay any bank or banker or order, all prior endorsements guaranteed. 
11 March, 1929. Citizens National Bank, Durham, N. C. 

D. P. Campbell, cashier." 

Tlie defendaiit, Citizens Sat ional  Bank of Durham, N. C., forwarded 
said draft, with eildorsements and certificate attached as aforesaid, by 
n-~ail, to the State-Planters Bank and Trust  Company, Richmond, Va., 
for presentment and payment. Upon its receipt of said draft, with en- 
dorsements and certificate attached as aforesaid, the State-Planters Bank 
and Trust  Company, duly presented same to the defendant, Virginia 
F i r e  and Marine Insurance Company, and after said endorsements and 
certificate had been examined and approved by said company, pursuant 
to the instruction of said company, charged the amount of said draft  to 
the account of said defendant, and remitted said amount to the defend- 
ant, Citizens Kational Bank of Durham, N. C. The said defendant, 
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upon its receipt of said amount, credited the defendant, J. W. Barbee, 
attorney, with said amount, a i d  thereafter paid out ihe same up011 
checks d r a n n  on i t  by tlle said J. W. Barbee, attorue,?. No part of 
said amount was paid by the said defendant, J .  W. Barbee, to the 
plaintiff i n  this action, rither as administratrix of W. P. Holloway, 
deceased, or indiridually. 

I t  mas admitted a t  the  tr ial  that  the defendant, J. PT. Barbee, hat1 
110 authority, express or implird, to endorse the draft  ill the name of 
X a r y  E. Holloway, administratris of W. P. Holloway, or to recei\c> 
the proceeds of said draft, as her attorney. I t  was not dmied, howcver, 
that the signatures on tlie back of said draft  a rc  in the genuine hand- 
writing of thc said J. W. Barbec. 

On  the foregoing facts agreed, tlwrc. mas iio error ill the judgment that  
the drfendant, Citizens National Bank of Durham, K. C., recover of the 
defendant, Virginia F i r e  and Nar ine  Insurance Company, the sun1 of 
$1,500, n i t h  interest and costs. 

Tlie defendant, Citizens National Bank of Durham, N. C'., by its ell- 
t lo~xmei l t  of tlic draft, and its guaranty of all prior endorsements. dicl 
]lot assume lit~bility to the defendant, Virginia F i r e  and Marine Insur-  
ance Company, the dra~vee of the draft, for loss which the said cornpail! 
might sustain hg payment of the draft  to a subsequent holder, if such 
loss sliould be caused by the illsufficiency of a prior endorsement to pass 
t i t k  to the draft, or to authorize paginent by the drawee t o  a subsequel~r 
l iol t l t~.  I11 this case, the T'irgiilia F i rc  and Marine Insur,rnce C o m p a ~ ~ y  
by tlie notice wliicll it  had caused to he printtd on the back of the draft 
before it was issued, liad reserred the right to pass upon and determinr~ 
the sufficiency of an  endorsemr~it \\-he11 it appeared that such endorso- 
~ n c n t  was made by an  attorney for the payee, to pass t i t l -  to the draft ,  
anti to authorize its paymelit wlleli duly presented to the drawee. Thr> 
clefcntlaiit, Virginia Fi re  and Marine Insurancr Company exrrcisetl 
this right :it its o n n  risk, and not at t11c risk of tlic defelidant, Citizcnh 
S:~t ional  Bank of Durliam, I\'. C. Tlie last llamed defmdant, as rc- 
qnircd by the notice priiltcd on the back of the draft, 11 good faith, 
furnislird to tlic Virginia Fi re  mitl Marim. I l r w r a ~ ~ c t ,  ('onipany, evi- 
tlelrce of tlie authority of J .  W. Barhce to e~idorse the draft  as attorney 
for thc payee, a i d  a s s u m d  liability for all lo53 n l i ic l~  tllc drawee might 
sustain, sliould tlic c~~idorsrmcnt of J .  W. Barbee as at orliry be not 
g r i iu i~~v .  Tlie loss bustnilled 11,- tlle defendant, Virginia Fi re  and >farille 
Ilisur:~iice C'omp:~~iy was caused by the want of authority to el~dorse, and 
not by the \ \ant  of gelluil~riiess in tlie endorsm~eiit.  Tlw judgment is 
supported by the decision of this Conrt in f l a ~ z i  1 % .  Trr~st Po., 168 
N. C., 605, 53 S. E., 5, alld is  

,Iffirmetl. 
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JIELVIN WILLIAXS, EMI'LOYEE, V. J. MAI-IVIN THOMPSOX, >:MPI.OYEI~, 

AND NATIOSAL CASUALTY COMPANY, INSURASCE CARRIER. 

(Filed 21 December, 1932.) 

1. Master and Servant F h-Application to Industrial Commission for re- 
view of award for changed condition held made within time. 

Where the Industrial Commission in a hearing before i t  awards cum- 
1)ensation to an injured employee for total loss of his right eye, and directs 
that the award in respect to injury to the employee's left eye be held iu  
fieri until an examination could be made by a specialist to determine the 
estent of injury to that eye, and thereafter a final award is made for 
such injury upon report of the specialist: Held ,  an application by the em- 
1)loyee for a review of the award in respect to  the injury to his left eye 
made within twelve months from the final award for injury to his left 
eye i s  within the limitation prescribed by section 46, chapter 120, Public 
L a w  of 1929, although such application is made more than twelve months 
after the final award for injury to the right eye, and even though i t  be 
conceded that  the amendment by section 6, chapter 274, Public La\rs of 
1931, does not apply. 

2. Master and Servant F k--Order of trial court that insurer pay wason- 
able attorney's fee held authori~cd by btatut?. 

Where the iusurer appeals from an award of the Industrial Coinmis- 
.ion made upon application of the employee for a review of the award 
for changed condition, and at  the time of such application by the employee 
t~ncl appeal by the insurer the provision of section 62, chapter 120, Public. 
Laws of 1931, had become effective, an order by the judge of the S u ~ e r i o r  
Court, included in the judgment afiirming the award, that the insurer 
pay the cost of the proceedings in the Superior Court, including reasonable 
attorneys' fees to be determined by the Industrial Commission, is without 
error. R'. C. Code of 1031, sec. SOSl(rrr). 

. ~ P I > E A L  by defendaiits f r o m  Sinduir,  J., a t  September T e r ~ n ,  193.2, of 
W.IKE. Affirmed. 

T h i s  is  a proceeding begun and  prosecuted before the  X o r t h  Carol ina 
l l ~ d u s t r i a l  Comniission f o r  compensation under  the prorisions of tlic 
S o r t h  Carol ina Workmen's Compensation f o r  injur ies  suffere~l 
by the plaintiff on 4 Ju ly ,  1929. 

- i t  a hearing before the fu l l  Commission on 30 May,  1930, t h e  find- 
iugs of fact  and  collclusions of law made  by Commissioner Wilson a t  a 
hearing before h im on 9 S o r e m b e r ,  1929, were adopted and  a p p r o ~ e d .  
- i n  award was thereupon made  by the ful l  Cornmission in words as  

follows : 
"That  the defeildailts pay to the plaintiff compensation f o r  total  

disability f r o m  1 2  J u l y  to  5 September, 1929, inelusire, a t  t h e  rate  of 
$9.90 per n e c k ;  that  the  defendants pay to the plaintiff compensat iol~ 
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for a period of one hundred (100) weeks a t  the rate of $9.90 per nceli 
for total loss of right eye, payments to begin on 6 Septen~ber,  1929; that  
the defendants pay to the plaintiff compensation for part ial  loss of T lsioil 
of left eye, a t  the rate of $9.90 per week for period beginiiing up011 es- 
piration of one hundred (100) week period above referred to, for well 
time as the percentage of loss of vision of plaintiff's left eye bears to 
the total of one hundred (100) weeks, the percentage to be cleternii~leil 
by a specialist to be named by the Commission." 

The defendants appealed from this award to the Superior Court of 
Wake County. This appeal was heard a t  February Term, 1931, of said 
court. The award of the Industrial  Commission mas affirmed by Xoore, 
special judge, presiding a t  said term. The  defendants appealed from 
the judgment of the Superior Court, affirniing the awzrd of the 111- 
dustrial Commission, to the Supreme Court. This  appeal was heard at 
Spring Term, 1931, of the Supreme Court. The judgment of the Sn- 
perior Court was affirmed on 18  March, 1931. 

After the judgment of the Supreme Court had been (certified to the 
Superior Court of Wake County, the Industrial Cornniission, on tlie 
report of Dr .  Gibson, the specialist named by said Commission :IS pro- 
vided in its award dated 30 May, 1930, made a final award in this 
proceeding. This award is dated 24 April,  1931, and s ill -\\ord.j as 
follows : 

"The defendants will pay to the plaintiff compelisation for temporary 
total disability from 12 Ju ly  to 5 September, 1929, inclusive, at the rate 
of $9.90 per week, and in addition thereto, the defendmts shall pay 
to the plaintiff compensatioli a t  the same rate for a period of one hun- 
dred (100) weeks, for total loss of the right eye, and pay compeilsatioli 
a t  the same rate for thirty-six (36) weeks, for thirty-six per ceut (36:i) 
loss of vision in the left eye as found by Dr .  Gibson in his report to tlie 
Commission dated 21 March, 1931." 

On 29 April, 1931, the  plaintiff caused notices to be served oil the 
defendants and on the Industrial  Commission, that  he v ould apply to 
said Commission for a review of its award dated 2 1  d l ~ r i l ,  1931, and 
for an increase in the amount of con~pensation to be paid him by defend- 
ants, because of a change in his condition. This application was duly 
made. 

Plaintiff 's application for review was heard by Commi:,sionel* Wilson 
on 3 August, 1931. Upon the facts found by him, and in  accordance 
with his conclusions of law, Comnlissioner Wilson made :In award on 8 
August, 1931, which was reported to the full Commission, and certified 
by the full Commission to the parties to the proceeding, or 2 September, 
1931. This award was in words as follows: 
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. ' r pon  tlie finding that the plaintiff is industrially blind and perma- 
nelitly totally disabled, the award of 24 April, 1931, is vacated, and set 
aside, and tlie defendants will pay to plaintiff compensation at  the rate 
of $9.90 per week from 11 July,  1929, for a period of four hundred 
(400) ~reeks, credit allowed for payments made. Defendants will pay 
costs of medical and hospital treatment. Defendants to pay costs of 
Ileal-ing." 

The award was affirmed by the full Commission, at a hearing held 
011 13 September, 1932, and defendants appealed to the Superior Court 
of Wake County. This appeal was heard by Sinclair, J . ,  at  Septem- 
ber Term, 1032, of said court. At said hearing, i t  was ordered and 
~djutlgecl "that the judgment rendered by the S o r t h  Carolina Industrial 
Commission be, and it is hereby, affirmed, and i t  is further ordered and 
adjudged that the costs of this hearing shall be paid by the defendants 
a~lt l  uiider a i d  by authority of section 8081(rrr) of the Worth Carolina 
Code of 1931, it is further ordered and adjudged that such costs shall 
include reasonable attorneys' fees to be determined by the North Caro- 
lina Industrial Commission." 

From this judgment, the defendants appealed to the Supreme Court. 

I?. I.. Jlc,l l i l lan a i d  C. A. Douglass f o r  plaintif. 
11-illis S m i f h  and John H. Anderson, Jr. ,  f o r  defendants. 

C o s s o ~ ,  J. Section 46 of chapter 120, Public Laws of North Caro- 
lina, 1929, known as "The North Carolina Workmen's Compensation 
Act," prior to i ts  amendment by section 6 of chapter 274, Public Laws 
of Xorth Carolina, 1931, is i n  words as follows: 

Section 46. Upon its own motion, or upon application of any party 
in interest 011 the grounds of a change in condition, the Industrial Com- 
mission may review any award, and on such review may make an  award 
ending, diminishing, or increasing the compensation previously awarded, 
subject to the maximum or minimum provided i n  this act, and shall 
immediately send to the parties a copy of the award. No  such review 
shall affect such award as regards any moneys paid but no such review 
shall be made after twelve months from the date of the first award." 

By the amendment the words "first award" are stricken from the 
section, and in lieu thereof the words "last payment of compensation 
p u r s u m ~  to an  award under this chapter," inserted. 

The defendants contend that the foregoing section as it appeared 
prior to the amendment is applicable to this proceeding, for the reason 
that the proceeding was begun before the date of the amendment. Con- 
ceding without deciding that  this contention is  well founded, the de- 
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terminative question presented by this appeal is, what is the date of the 
first award in this proceeding, which the Industrial  Commission, 011 the 
application of the plaintiff, has reviewed? 

The Industrial  Commission awarded full compensatioii for the loss of 
plaintiff's right eye on 30 May, 1930. I n  the award of that  date, the 
Conlmission held that  the plaintiff was entitled to compensation also for 
the in jury  to his left eye. I t  did not determine in said award the amount 
of compensation for the in jury  to the left eye, but directed that the 
axa rd  be held ill fieri, until an  exan~ination could be made by a specialist 
to determine the extent of the in jury  to the left eye. The Comulissioi~ 
had the power to make this award. TT'illinms 1 % .  17110172p~0?2, 200 S. C., 
463, 157 S. E., 430. 

The first award of compensation for injury to the lefi eye was made 
by the Comnlission on 24 April, 1931. The  application for a review 
of this award was made by the plaintiff oil 29 April, 1931. The  award 
was finally made by the Commission on 1 5  September, 1932, but as the 
application for review of this award was made within twelve months 
from its date, the Industrial  Commission had the powrr, under seetioil 
46, chapter 120, Public Laws of 1929, to review its award of compen- 
sation for the in jury  to the left eye, and upon the facts found by it, to 
increase such compensation. There was 110 error in the j ldgrneiit of the 
Superior Court a f i r in i i~g the award of the Industrial  Coinmission. 

Section 62 of chapter 120, Public Laws of 1929, was amended by 
section 11 of chapter 274, Public Laws of 1931, which became effecti~o 
on 13 April, 1931. .Is amcwled, this sectiou is  as follows: 

"SLC. 62. If tllc Industrial Coniniissio~~ :rt a 11e;rrillg 011 r c ~  1 1  I \ ,  or  
:LILY court before which any proceedings are brought 011 appeal under 
this act, shall find that  such hearing or procerdings were brought by the 
insurer, and the commission or court by its decision o r d v s  the insurer 
to make, or to continue, payments of compensation to the injured em- 
ployee, the coinmission or court may further order that  the cost to the 
injured employee of such hearing or procerdings, inc uding therein 
reasonable attorneys' fee to  be detmmined by the commission, shall be 
paid by the insurer as a part  of the bill of costs." 

The order included in the judgmeut of the Superior Court with respect 
to the costs of the hearing in said court of defendant's appeal, is es- 
pressly authorized by the provisions of this section. This  section was ill 
full force and effect at the date of the hearing, and for that  reason was 
applicable to said hearing. There v a s  no error in such order. 

The  judgment is 
Affirmed. 
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(Filed 2 l  Deceiuber, 1932.) 

Insursnce R a-Policy held not to cover injuries sustained by insuwd 
while under i d u e n c e  of intoxicants, regardless of causal relation. 

Where a policy of accident insurance provides that the insurer should 
]lot be liable for an  injury to the insured which occurs "(1) when or 
I\-hile a member is in any degree under the influence of intoxicatilig 
liquor . . . (2 )  when caused wholly or in Dart by reason of or ill 
cwnsequenee of the use of intoxicating liquor" : Held, the iusurer would 
not be liable wider the terms of the policy for an injury occurring while 
the insured was in any degree under the influence of intoxicating liquor, 
reg:u.dlers of mllether such intoxication was a causal element in the 
injury or not, and an irlstruction in an action on the policy which requires 
the jury to fiud that such causal relation existed in order to defeat 
secovcry entitles tlie insurer to a new trial. 

A i r l ~ h a ~  by defendant from E'inley,  J . ,  at  LAugust Term, 1932, of 
CABARRUS. 

The plaintiff brought suit to recover on an  accident policy. H e  al- 
lcged that  oil S October, 1930, while the policy was in full  force, he 
received personal injury while driving an  automobile on Highway 15, 
Ilcar the corporate limits of the city of Salisbury, for  which he is  
 titled to compensation. H i s  certificate prorided that  he should be 
cwtitled to the benefits of Class A members, as set out in the constitution. 
by-la\+s and articles of incorporation. 

Article 12, section 1, of the constitution is  as follows: "This associn- 
t l o ~  shall not be liable to a memher or his beneficiary for ally disability 
hc~~lc~fits, spwinl loss bellefits or death benefits whc~ i  the disability, ;.pcciaI 
loss or death of a member occurs under m y  of the following coiiditions 
or circumstances : When inflicted by a member on himself while sane 
or insane; when there are no visible marks of injury upon the body 
( the  body itself not being deemed such a mark in  case of death) ; when 
o r  wliilc u i11~~1111)(~r is ill ally dcgrre unclc~ the infiuenw of in tos icnt i~~p 
liquor or liquors or of any narcotic or narcotics; when caused \\.holly 
or in part  by reason of or in consequence of the use of intoxicating 
liquor or liquors or the use of any narcotic or narcotics; when the result 
uf  voluntary or unnecessary exposure to danger or to  obvious risk of 
~ i i j u r y ;  when or while a member is fighting, resisting arrest, ~ i o l a t i n g  the 
law." 

The defendant filed all answer and a t  the tr ial  the jury returned the 
following rerdict : 



722 I N  THE SUPREME COURT.  [203 

1. Did the accident and alleged in jury  to the plaintiff occur while the 
plaintiff was, i n  any degree, under the influence of intoxicating liquor 
or liquors, as alleged i n  the answer? Answer : No. 

2. Was the plaintiff unlawfully transporting intoxicating liquor a t  the 
time of his alleged injury, as alleged in  the answer? Answer : KO. 

3. Did the plaintiff violate the terms of his contract with the defend- 
ant in any other respect, as alleged in  the answer? Answer: No. 

4. What  amount, if any, is the plaintiff entitled to recover in this 
action? Answer : $712.50. 

Judgment was thereupon rendered for the plaintiff i n  the sum of 
$712.50 and costs. The  defendant excepted and appealed, assigning 
error. 

J .  L. Crowell, Jr., and J .  Lee Crowell, Sr., for appellant. 
Hartsell & Hartsell for  appellee. 

ADAAI~, J. The court gave the jury the following inlitruction: "If 
tlie defendant has satisfied you by the greater weight of the evidence that  
tlie plaintiff was driving the car while intoxicated or while under tlie 
influence of intoxicating liquors, or that  he was d r i v i n , ~  i t  recklessly, 
contrary to law, and that  this was the cause of the impact, then it would 
be your duty to answer this issue Yes. If i t  does not so satisfy you, it 
will be your duty to answer it No." To this instruction the defendant 
excepted. 

I t  mill be observed that  section 1 of article 12  containc: the following 
clauses: "This association shall not be liable to a mc1nb.r or his bene- 
ficiary for any disability benefits, special loss benefits, or death benefits 
when the disability, special loss, or death of a member occ8urs under any 
of tlw followillg conditiolis or circumstances: (1) W h ~ n  or while a 
niember is in any degree under the influence of intoxicating liquor or 
liquors or of any liarcotic or narcotics; ( 2 )  when caused wholly or in 
part  by reason of or i n  consequelice of the use of intoxicating liquor or 
liquors or the use of any narcotir or narcotics." 

The  objection to the instruction is that  the court failed to explain the 
tlivtillction bctwcen the two clauses above set out, and told the  jury that  
although the plaintiff niay h a ~ e  been intoxicated or uiider the influence 
of intoxicating liquor a t  the time of his injury the defendant would 
nevertheless be liable unless the plaintiff's condition was the cause of 
tlie injury. The  instruction is applicable to the second clause but not 
to the first. The  question arose in Xossop v. Continental Casualty Co., 
11s S .  W. (Mo.), 680, in  reference to which the Court used this lan- 
guage: "The effect of the instructions on the issue of intoxication mas 
to hold the company liable for indemnity a t  $15 a week even though 
l~laintiff was hurt  whilr undcr tlie influence of intoxicating liquor, uuless 



X. C.] FALL TERM, 1932. 723 

the injury was the result of his condition. This  construction of the 
contract expunges an express proviso against liability for an injury 
received by the insured while under the influence of an  intoxicant or 
narcotic. B y  virtue of said proviso, the company was as much exempt 
from liability for plaintiff's loss of time, if the loss was due to an injury 
received while he was intoxicated, but not in consequence of intoxication, 
as if the latter brought about the injury. Counsel argue that if the 
intention was to  exclude liability for an in jury  received while plaintiff 
was intoxicated, regardless of a causal connection between his state and 
the injury, i t  was useless to insert the exemption for an in jury  resulting 
from intoxication, as the first proviso would embrace the latter. So it 
would; but we take the purpose to have been to  word the contract so 110 

doubt could arise about the nonliability of defendant i n  either event. 
Again, i t  is said to be unreasonable to excuse defendant merely because 
plaintiff was intoxicated, if the accident would have happened anyhow. 
311 illustration is brought forward of this k ind:  Suppose he had been 
hur t  while intoxicated and on a street car i n  a collision of the car with 
another, would defendant be exempt? We answer that  any insurance 
company has the right to refuse to insure men against accidental injury 
while they are intoxicated, and there are good reasons why they should 
refuse to do so, to wit, when a man is  drunk, he is less able to  take care 
of himself, is more quarrelsome, and hence more likely to get hur t  than 
n h ~ n  he is sober, and, if hurt ,  he may believe and testify his conduct had 
nothing to do with the accident, and obtain a verdict on that  theory 
when, in truth, intoxication led to the injury." 

I n  Flannagan v. Provident Life and Accident Co., 22 Fed. (2nd), 
136, 139, concerning a similar provision, the Circuit Court of Appeals 
said:  "I t  is argued that, even if there were intoxication and violation 
of law as contended by defendant, these would not defeat recovGry, unless 
there was a causative connection between these and the death of insured, 
and that  whether such causative coi~nectioa existed or not was a question 
for the jury to determine. We think, however, that  by their express 
provisions the policies do not cover injuries received while the insured 
was intoxicated or under the influence of liquor, as  he clearly mas a t  the 
time when he received the injuries resulting in  his death, and that  it 
was not necessary to show any causative connection between the intoxi- 
cated condition and the injuries. 1 C. J., 457; Standard Life Ins. CO. 
c. Jones, 94 Ala., 434, 10  So. 530; Shader v. Ry. Passenger Assur. Co., 
66 N .  Y., 441, 23 Am. Rep., 65; Furry v. Gem. Accident Ins. Co., 80 
Vt., 526, 68 A., 655, 15  L. R. A. (N. S.) ,  206, 130 Am. St. Rep., 1012, 
13  Ann. Cas., 515 ; notes, 9 Am. St. Rep., 176, 1 3  Ann. Cas., 516." 

For  error in the instruction a new trial is  granted. 
Yew trial. 
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STAT143 v. ROBERT LEUFORD. 

(Filed 21 December, 1932.) 

1. Criminal Law L d-Record should contain verdict of the j u r ~ .  
The record in  a criminal action should contain the verdict of the jur j .  

ililcl under the facts of this case the cause would be remanded for cor- 
rection of the record, but fur the fact that  the defendant is entitled to 
:I clunshal of the bill of indictment. 

2. Indictment C c-In this case held: defendant's motion to quash for 
improper plwcccdings lxfore grand jury should h n v ~  been allomcd. 

Our constitutional requirement that  "no person shall t e put to answer 
:IUJ rrimin:~l charge, elceyt as hereinafter allowed, bu, by indictment, 
. . ." section 12 of the Declnration of Rights, means a c t ~ o ~ l  by the grand 
jury according to the practice a t  common law, and does not permit open 
hearings before tllc grand jury, and where the court sends for the grand 
jury and lrermits the solicitor to examine a State's witness in  open court 
before the grand jury nftcr the grand jury had returnpd two identical 
bills of indictment againat the defendant, submitted on successive days, 
"not n true bill," and thereafter the solicitor submits mother  identical 
bill to  the grand jury wliicll is returned "a true bill'' : Held, the defend- 
irnt'b I rrifictl l11t.n in abntcment ant1 motion to quash, made before plead- 
ing, should have btmi al lo\~ed,  and upon appeal from the vourt's denial of 
the motion the jut l~ment  will be reversed, with leave to th r  solicitor to 
v n d  :~notllt~r bill before a tliff~rclrt rrand jnrj , if ko a(lri~.etl. 

A \ i ~ ~ . ~ . . \ r  11- t l d c n d n l ~ t  f r o m  S f u t X ,  .T.. a t  . \pril-Mag Tcriri. I!):%%. of 
( 'LAY. 

Crimiiial prosecut io~i ,  t r ied upon  indictment ill which i t  i s  charged 
the  defendant "wilfnlly and feloniouslp did kill and  slay Wil l iam 
Kitchens." 

T h e  deceasecl, ct 12-year-old lad, n a s  iil jured 30 Octobcr, 1931, and died 
nine days thereafter.  H e  was r i d i ~ i g  llOnlcl f rom ~ c h o o l  ill a bchool hub, 
n h e n  h c  stepped f r o m  the  bus and  r a n  i n  f ron t  of the  defendant's ca r  
and was  injured.  T h e  evidence is i n  conflict a s  to whether  the  bus 
had  stopped a t  the  t ime the deceased lef t  i t .  All  agree t h a t  t h e  defend- 
a n t  swerved h i s  ca r  into t h e  di tch i n  order  t o  avoid s t r iking t h e  de- 
ceased, who jumped f r o m  the  bus, e i ther  before (according to t h e  
defendant)  o r  a f te r  (according t o  the  S t a t e )  i t  h a d  come t o  a stop. 

Verdict :  T h e  ~i l i i iutes  of t h e  Super ior  Cour t  f a i l  t o  shorn what  ver- 
dict mas rendered by  t h e  jury.  (Counsel f o r  defendant s,ty t h e  verdict 
actual ly returned by t h e  ju ry  was :  ('Guilty of manslaughter.") 

Judgment  : I r n p r i s o n m c ~ ~ t  i n  t h e  Statc's prison f o r  a term of not le*. 
t h a n  18 months  nor  more t h a n  3 years. ( T o  be suspended upon  pay- 
ment  within 1 0  days of costs and  $1,000 to father.of deceased.) 

T h c  d e f e n d a ~ ~ t  appeals, assigning rrroiss. 
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Attorney-General Brummitt and Assistant Attorney-General Seawell 
for the State. 

D. Witherspoon, Gray & Christopher and 1'. C'. Gray for defendant. 

STACY, C. J. AS the verdict of the jury was not recorded in  the 
Superior Court, though conceded by counsel for defendant to have been 
returned "Guilty of manslaughter," i t  would be necessary to remand the 
pause for correction of the record (S. v. Brown, ante, 513), but for an 
error, presently appearing, which requires that the bill of indictment 
be quashed or the action abated. S. v. Crozuder, 193 N .  C., 130, 136 
S. E., 337; S. v. Branch, 68 N. C., 186. 

I t  appears from the record that on 2 May, 1932, the solicitor sent a 
bill to the grand jury, in which it mas charged the defendant "wilfully 
and feloniously did kill and slay one William Kitchens." This mas re- 
turned "Not a true bill." 

On the next day, the solicitor sent another bill to the grand jury, 
identical with the first one, which was likewise returned "Xot a true 
bill." 

Thereupon, the court sent for the grand jury, and the solicitor was 
permitted to examine iYeal Rogers, the driver of the bus, in open court, 
before the grand jury, relative to the charge against the defendant. 
('ounsel for defendant askctl permissioii to cross-examilie the witness, 
vliich was gralltctl, but Iic was soon stopprd by the court with the state- 
1nc11t '(a triaI bcfore tlw g r i ~ ~ ~ d  jury" is ~ o t  desired. The solicitor all- 
~~ol~ric.cd that lie would sc~rtl a~lothw bill before the saliie grand jury. 
~ l i i c l i  he dicl ill terms identical ~ i t h  tlic first two, and this bill nas  
shortly therraftrr rctunlcd '',I true bill." 

When the case was called for trial later in the term, the defendant, 
before pleading, filed verified plea in abatement and motion to quash 
the indictment for and on account of the proceeding had before the 
grand jury. These were denied and the defendant ruled to trial. 

I t  is not perceived upon what ground the instant case can be dis- 
tinguished from 8. v. Branch, supra, where a similar proceeding before 
the grand jury was held to invalidate "its finding," because violative of 
section 1 2  of the Declaration of Rights: "No person shall be put to 
answer any criminal charge, except as hereinafter allowed, but by in- 
dictment, presentment or impeachment." Note, "information," which 
resulted in one of the abuses of the Crown, is purposely omitted from 
this section. And "by indictment" is meant action by the grand jury 
ttccording to tllc practice at common law, and as sanctioned by immemo- 
rial usage. This did not permit open hearings before the grand jury. The 
scssio~is of the grand jury are to be held inviolate, under the oath of the 
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foreman, "the State's counsel, your fellows' and your owr, you shall keep 
secret." C. S., 3199. 

I t  is true that  in the Branch case the court refused to r e c e i ~ e  tlie bill 
which was proposed to be returned "Not a true bill," and the grand jury 
was directed to consider it further,  while her?, a new bill was sent to the 
grand jury, but the difference between the same bill and a new hill is 
regarded as a distinction without a difference on the facts of the nresent - 
record. All three of the bills sent to the grand jury in :he instant case 
were identical in character. They were sent a t  the same term of court 
and to the same grand jury. Compare S. v. Harris, 9 1  N. C., 65s; S. 2.. 

Brown, 81 N. C., 568. 
The plea in abatement should hare  been sustained. 8. 2%. Ci,o/c~lc>r, 

supra. 
The solicitor will be permitted to send another bill before a different 

grand jury, if so advised. 
Reversed. 

(Filed 21 December, 1932.) 

H ighwa~s  B i-Evidence of contributory negligf~nct3 held insutticicmt to 
bar plaintiff's recovery as  a mnttcar of law. 

1~:vidence in  this case that the plaintiff', ~rliile s tu~~cl i~~; :  ucar the  11-tiht 

rail of :I street-cxr track in tho  middle of a c i t ~  street, first S:IW the 
clefei~clant's car approaching from the south at a rapid rate of slmtl n-11c11 
fortx or fifty feet away, under circumsta~~ces from \rhich it :~pl)enreci that 
the cleftwda~it had lost control of the car, that the plaintiff xttrml~ted t o  
cross tlie street to the nest side thereof, and \\-as s t r u ~ ~ k  by the right 
front fl'ndrr of the dcfenclant's car, causing the injury in suit, is held 
11ot to establish contributory negligence barring plaintiff's recovery as a 
matter of law, the question of prosimate cause being for the jury uiltler 
the circumstances. 

A i ~ ~ ~ ~ ~ ~  by defeildant from Deuin, J., Julie Term, 1932, of WAKE. 
C i ~ i l  action to recowr damages for an alleged negligent illjury caused 

by defendant's automobile striking plaintiff, a pedestrian on one of the 
public streets in the city of Raleigh. 

The scene of the accidmt was on Dawson Street, be txem Martill nut1 
IIargett ;  the time about 9 :00 p.m., 30 June ,  1931. The  plaintiff came 
out of the Union Station and ~valked northward on the adjacent side- 
walk until he reached a poilit about midway between Martin and Hargctt 
streets, when he turned to his right intending to cross Da..vson Street in 
a slightly diagonal line bearing north for the purpose of entering his 
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daughter's automobile, which was parked against the curb on the east 
side of Dawson Street. 

There is on this street just south of the point where plaintiff at- 
tempted to cross a pass track for street cars, and a street car was stand- 
ing on this pass track in front of the Union Station at the time. An- 
other street car was moving west on Martin Street, either approaching 
or haring just entered the intersection of Martin and Dawson, where the 
track turns north on Dawson. 

The defendant came from the south on Dawson Street, cut in between 
these two street cars, first swerving his automobile to the left to avoid the 
street car making its turn north, from Martin into Dawson, then to the 
right to miss the street car standing on the pass track, and back again 
to the left to escape the taxis and automobiles parked on the east side of 
the street and to keep from striking the plaintiff. "I am sure the de- 
fendant's car was traveling in advance of 40 miles per hour and he 
appeared to be picking up speed in an attempt to right his car," just 
before he struck the plaintiff and injured him. The lights on defend- 
ant's automobile were burning. 

The plaintiff testified that he stopped at or about the west rail of the 
street car track and saw the defendant's car coming at a rapid speed 
~ r h e n  it was 40 or 50 feet away-"and he did not look like he had con- 
trol of the car." 

I t  is the contention of the defendant that the plaintiff, a man 62 years 
of age. negligently walked in front of his moving automobile. ('When 
I first saw Mr. Poplin he was running or walking very fast, coming 
out from behind an automobile right in front of me, 1 2  or 15 feet 
away. I tried my best to dodge the man, and pulled to the left in an 
effort to dodge him. I was too close to stop.'' The defendant struck 
the plaintiff with his right front fender or bumper. 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in faror of the plaintiff. 
From rhe judgn~cnt rendered thereon, the defendant appeals, assigning 
errors. 

R. L. McXillan,  R. Roy  Carter, and C. A. Douglass for plaintiff 
Ruark & Ruark for defendant. 

STACY, C. J. The case turns, not upon the negligence of the defend- 
~ m t ,  which is conceded, but ,upon the alleged contributory negligence of 
the plaintiff, which is almost, but not quite, established in the opinion 
of the majority. At any rate, the thought has prevailed that the ques- 
tion of proximate cause, under the circumstances, is one for the jury. 
C'onstrzcction Co. 2,. R. R., 184 N. C., 179, 113 S. E., 672 ;  Taylor v. 
L u m b e ~  Co., 173 N. C., 112, 91  S. E., 719. The view of the minority 
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is, that  the plaintiff took a chance in  the presence of obvious danger ant1 
lost. I,ea v. Utility Co., 175 N. C., 459, 95 S. E., W-1; Hamilfov I . .  

Lumber Co., 160 N. C., 47, 75 S. E., 1087; B o y s f e r  11.  E. R., 147 N. C., 
347, 61 S. E., 179. H e  almost escaped injury as he wiis struck by the 
tlefe~~dalit 's right front fender or bumper. hut fell short of hiq purpoye 
by a step or two. 

Tlic suggcb*tioi~ 1s nt11~11~wl thilt nliile th(8 p l a l ~ ~ t i f l  ma) riot Ira\(, 11111.- 
iuetl the safest course or ilctcd with the best judgmer t or the wisest 
11rudence, in the light of what occurred, still this ought not to be imputed 
to him for contributory negligence because he was faced with an emer- 
yelrcsy x-liicll required i l~s tant  action without opportunity for reflection 
or deliberation. Smith v. E. R., 200 N. C., 177, 156 S. E., 508; Parker  
r .  R. R., 181 Y. C., 95, 106 S. E., 755; S o r r i s  v. R. R., 132 S. C., 50.5, 
67 S. E., 1017. 

I n  answer to this suggestion, it is said tlie same p~il iciple applies 
wi th  equal force in f n ~ o r  of the defendant, for  11e likewise was con- 
fronted with a situation of peril and did his best to a w i d  striking tlie 
plaintiff. Puf f e r son  Y. Ritc-hic, 202 N.  C., 725. 

It would serve no useful purpose to debate the questiol ; the pert lnmt 
principles of lam are well settled; the divergence of opinion arises from 
a different interpretation of the record. Thc majority -:oting in f a lo r  
of nffir~nance. the wrdict  and judgment will be upheltl. 

No error. 

STAT13 r. J I M  BRTSON AND ANZEL LEOPARD. 

Homicide B> a-Il~st~wction in this rase relating to \cLLt'-clcfrnw I~rlcl 
not to contain prejudicial wror. 
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APPEAL by defendant, J i m  Bryson, from S t a c k ,  J., at  February Term, 
1932, of J acxson .  

Criminal prosecution, tried upon indictment charging the defendant, 
J i m  Bryson, with the murder of one Wiley Galloway, and the defendant, 
,Inzel Leopard, with being an  accessory before and after the fact to said 
murder. 

Snzel  Leopard took dinner with Wiley Galloway and his wife in their 
apartment i n  Glen~i l le ,  Jackson County, on Sunday, 15 March, 1931. 
Between 4 and 5 o'clock that afternoon, J i m  Bryson and Bob McCall 
cmle  to the home of the Galloways, bringing with them a quart  of 
liquor. They got into a tussle or fight over the liquor. Galloway 
ordered them out of his home. I11 his effort to put Bryson out, Gal- 
loway struck him over the head with an  iron car tool, causing his face 
to becorne bloody. Leopard went with Bryson to the spring, some 73 
!ards away, to wash his face. As they returned, ten or fifteen minutes 
Inter. the appealing defendant picked u p  a rock, "the size of a man's 
ti<:." R I I ( I  tllwu. it at Galloway, strikiilg him or1 the side of the head 
just above the ear, from which he died four days later. Leopard drove 
Brysoii away in his truck, thinking Galloway had only been stunned, 
and anticipating that  he would pursue the fight immediately upon his 
recovery. 

Leopard was acquitted. Bryson was convicted of murder in the 
s e c o ~ ~ d  degree and sentenced, from which he appeals, assigning errors. 

. I t t o r ~ ~ e y - G e n e d  Urutnrni t t  and Assis tant  At torney-General  Seatcell 
for the S ta te .  

. 7 o n c ~  (f K a d ,  Dan K.  Jlooi-e,  a n d  A l l ey  LC. A l l e y  for defendant .  

STACY, C. J. The case turns on the correctness of the following in- 
struction to the jury:  

"If the defendant was not in the wrong in the first trouble and did 
not provoke it or enter into the fight willingly, and Galloway was as- 
saulting him, or making a threatened assault, I mean in the second 
troublc, wllell he c:imc back from thc spring, if Galloway was assaulti~lp 
hi111 or niaking a threatened assault on him, and the defendant reason- 
ably feared and had reasonable grounds for such fear, and used no more 
force than reasonably appeared to him at the time to be necessary to 
protect his life or his  body from great bodily harm, then he  could use 
force even to taking the life of his assailant, and in this connection you 
may consider the conduct of Galloway, in the first fight, as well as the 
conduct of the defendant, in so f a r  as it may throw light upon their 
conduct in the second trouble." 
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The position of the defendant is, that  this instruction took from him 
tlit. r ight  of self-defense, as t rn  or fifteen minutes elapsed between tlie 
first and second encounters. S. 1 3 .  Bmyson, 200 N. C., 50, 156 S. E., 143; 
S. u. Glenn, 198 I!'. C., 79, 150 S. E., 663; 8. v. Crisp, 170 K. C., 785, 
87 S. E., 511; 8. v. Pollard, 168 N. C., 116, 83 S. E., 167 ; 8. v. Baldwin, 
155 N. C., 494, 71  S. E., 212. 

The defendant says, even if he  did give the deceased cause to order 
him away from his premises, and willingly engage in  a fight about it, 
this would not deny him the right to defend himself against a n  assault 
some ten or fifteen minutes later when he came back from the spring. 
Defendant's testimony was to the effect that  the deceased approached 
him in a threatening manner, with uplifted hand, upon his  return from 
the spring, and that  he threw the rock to repel this attack, which he 
reasonably believed to be felonious. 

The  State, on the other hand, contends that  there was but one fight, 
and that  the throwing of the rock was a continuation of the original 
difficulty; that  the defendant returned from the spring with the rock 
concealed about his  person; that  the deceased was not looking a t  the 
defendant when he threw the rock; that  he did not know who hit him, 
and that, a t  all events, the defendant had not "quitted the conlbat" and 
sigirifietl snch fact  to  the dweascd. S. 1 % .  Finch ,  177  N. C., 599. 99 S. E., 
409; S. 1 . .  Bosf, 189 N. C., 639, 127 S. E., 689; 8. c. Kenrzedy, 169 X. C., 
326, 8.5 S. E., I d  ; S. 1 . .  Pollard, sup i~a .  

Without regard to the exactitude of the instruction, conceding it may 
br subjrct to some slight criticism from the defendant's standpoint, 
taking the charge as a whole, we are constraiued to believe that  110 preju- 
dicial effect was produced on the minds of the jurors by ;his instruction. 

011 the n-holr, tlie record would seem to be free from .eyersible error. 
The  wrdic t  and judgment mill be upheld. 

S o  error. 

J IA( 'E  1,. \VADSWORTH AND HUSBAND, J. C. WADSWClRTH, JR.,  T. 

SATIONAL COKVOY AND TRUCKING COMPANY. 

(Filed 21 December, 1932.) 

Sepligcace D r-lrionsnit for contributory negligence sliould be denied 
\\lien more than one inference as to  prouimate cauw can be draxrn 
from evidence. 

In an action to recover for a negligent personal injury a motion as of 
nonsuit based upon contributory negligence of the plaintiff will not be 
g~mited unlcfs there is but one reasonable inference that may be drann 
from the e~iilence in regard to the prosimate result of plaintiff's con- 
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tributory negligence, but  where more than one inference can be drawn 
from the evidence the question of proximate cause must ordinarily be 
submitted to the jury,\and in this case the defendant's motion as of 
nonsuit should have been denied. 

APPEAL by plaintiffs from a judgment of nonsuit rendered by MacRae, 
h'puiicd Judge,  at  February Term, 1932, of CABARRCS. Reversed. 

B .  W .  Blackwelder for appellants. 
J .  Laurence Jones and Hartsell & HartseZZ for appellee. 

,\DAAIS, J. This is an  action for damages suffered by the feme plain- 
tiff to  her person and her property by reason of a collision of her car 
~ v i t h  n truck operated by the defendant. The  case is here on appeal 
from a nonsuit granted a t  the close of the plaintiff's evidence. 

The  collision occurred on 8 May, 1931, a t  seven-fifteen in the evening. 
The plaintiffs were in a Buick coupe going on Highway 15 from Concord 
to Charlotte. Four  hundred yards south of the Jackson Training 
School the road curves to the right-"a long sweeping curve." The 
coupe ~ v a s  moving a t  the rate of forty miles an  hour. The  defendant's 
truck trareliug in the direction of Concord came around the curve. I t  
n.as about sixty-two feet long and was loaded with four new Ford cars; 
its head and tail lights were burning; as to whether there were side 
lights at the time of the accident the testimony is  conflicting. The  
driver of the coupe thought i t  was an  ordinary car. 

I n  the center of the hard surface there was a black line six or seven 
inches wide. The  evidence tended to show that  the rear wheel of the 
truck n a s  eighteen iiiches over the line on the wrong side of the road, 
and that the  trailer extended from twelve to fifteen feet behind the rear 
wheel. The driver of the coupe testified that  he could not "pull orer 
and miss the rear end of the truck on account of a bad shoulder on the 
right"; also, that  if he had been looking he could not have seen that  
the wheel mas over the line. 

The defendant admits i ts  own negligence, but contends that the con- 
tributory negligence of the plaintiffs bars recovery and that  this position 
should be sustained as a matter of law. For  the purpose of supporting 
its contei~tio~l the defeiidsliit cites Darsi~ 1 % .  Jrf freys,  197 N .  C., 712. 
Sco t t  1 ' .  Tel. C'o., 198 N. C., 795, and other cases of similar import. 
The argument applies when only one reasonable conclusion can be drawn 
from the plaintiff's evidence in regard to the proximate result of his 
concurring negligence and he proves himself out of court. The  failure 
to discharge an  affirmative duty may be a negligent act, but if more than 
one inference may be drawn from the evidence, the question of proximate 
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cause must as a rule be determined by the jury. Stultz v. Thomas, 182 
N.  C., 470; Fox v. Texas Co., 180 N .  C., 543; Ridge v. Xigh Point, 176 
N.  C., 421. 

This  is the principle to be applied in the case before us. The judg- 
ment is 

Reversed. 

THE DAYTON RUBBER MANUFACTURING COJIPAKY v. P .  W. HORN 
AND J. A. R'EWELL. 

(Filed 21 December, 1932.) 

Reference d a--Order for compulsory reference is affirmed in this case. 
An order for a compulsory reference of an action involving a course of 

dealing between the parties for a substantial period and containing a 
statement of account in excess of two hundred and fifty items is affirmed 
under the provisions of C. S., 573, the answer filed by the defendant not 
constituting a plea in bar in that it does not destroy or defeat the entire 
claim or  demand. 

CIVIL ACTION, before Cowper, Special J., at September Term, 1932, 
of MECICLEXBURG. 

The plaintiff alleged that  it sold and delivered, at  various times, tires, 
tubes, and advertising materials to the defendant, IIorn, and that the 
defrndalit, Nrvcll ,  is liable for the payment of said alnount by reason 
of a contract of guaranty executed by said Horn  and Newell, dated 
19 November, 1930. The amount claimed to be due was $4,772.31, and 
attached to the complaint was an  itemized statement of the account 
running from September, 1930, to July,  1931. Newel1 filed an  answer 
admitting that  he  executed the guaranty agreement, but alleged that  
the plaintiff was indebted to Horn  i n  a sum greatly i z  excess of the 
amount claimed by the plaintiff. Horn  filed an  answer admitting that  
he purchased tires, tubes, and advertising materials from the plaintiff 
between 19 Kovember, 1930, and February, 1931, but he set u p  counter- 
claims against the plaintiff, alleging i n  substance that  there were three 
contracts between the parties, and that the plaintiff had breached these 
contracts, resulting in  damage aggregating $26,671.42. The  plaintiff 
filed a reply to the counterclaims, admitting the signing O F  a letter, dated 
3 October, 1928, attached to Horn's answer, and of other letters and 
agreements dated 12 March, 1929, 14 April, 1930, and 17 July, 1930, 
with reference to the transactions between the parties. 

When the cause came on for hearing the tr ial  judge referred the action 
to Hon. C. D. Talliaferro "to report the evidence and his findings of 
fact and law to this court as provided by statute.'' The defendants 
c~ceptctl a~it l  appealed. 
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Tillett, Tillett & Kenmedy and F. Grainger Pierce fo r  plaintiff. 
C'ochran & ikIcClenegha7t and W .  C.  Davis for defendants. 

BROGDEN, J. The defendants assert that  the tr ial  judge had no power 
to order a compulsory reference by virtue of C. S., 573, for  t h a t :  

( a )  The reply constituted a plea i n  bar. 
(b)  The  account was not long or complicated. 
The  pleadings disclosed a course of dealing between the parties for a 

substantial period. These transactions involve many items, and, while 
the methods of doing business and of computing the profit or conipensa- 
tion of plaintiff were changed from time to time, the course of dealing 
was practically continuous. Consequently, the action, in its essential 
features, inrolred an accoul~ting. There is no plea i11 bar, mliich pulls 
up the case by the roots, a d  this is necessary, for  the reasoli that such 
plea must destroy or defeat the entire claim or demand. Bank v. Evans, 
191 N. C., 535, 132 S. E., 563; Bank v. -lIcCormick, 192 N. C., 42, 
133 S. E., 183. 

The  statute empowers a tr ial  judge to  order a compulsory reference 
i11 cases requiring "the examination of a long account on either side." 
The statement of acco.unt constitutes approximately twenty pages of the 
record, made u p  of thirty inroices, containing in excess of two hundred 
and fifty items. There is no statutory or judicial definition of a "long 
;~ccount." Indeed, the expression is perhaps less complicated than any 
tlefinitioil thereof. Obviously a correct conclusion as to  whether an 
:~ccount was "long" would depend upon the facts and circu~listances of 
a given case. The  tendency of Appellate Courts generally is to construe 
liberally the Reference Statute, and the Court is of the opinioii t l ~ t  the 
account i n  controrersy was correctly classified by the tr ial  judge. 

,lffirmed. 

BESSIE PESLAR'D v. FRENCH BROAD HOSPITM,, ISCORPORATED. 

(Filed 21 December, 1932.) 

Appeal and Error L c--Judgment in this case is affirmed, the sufficiency 
of the evidence having been pawed upon on former appeal. 

Where upon a former nlilienl the Supreme Court has ordered n new 
trial for error in the trial court's refusal to direct a verdict in defendant's 
favor for the reason that the plaintiR's evidence mas insufficient to 
entitle her to recover, and upon a subsequent trial the evidence is sub- 
stantially the same, a judgment as of nonsuit entered upon the second 
trial mill be affirm~d on appeal in ~ccordance n-ith the deeisioii on thcs 
former appeal. 
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,II'PEAL by plaintiff from Clement ,  J., at  February Term, 1932, of 
TAXCEY. Affirmed. 

This is an  action to recover damages alleged to h a m  been caused by 
the negligent performance of an  operation on the person of the plaintiff 
by R surgeon employed by the defendant to perform thtt operation. 

,111 the allegations in the complaint, which constitlte the cause of 
action alleged therein, are denied in the answer. 

At the close of the evidence for the plaintiff, the defendant moved 
for judgment as of nonsuit. The motion was allowed, and plaintiff duly 
excepted. C. S., 567. 

F rom judgment dismissing the action, the plaintiff appealed to the 
Supreme Court. 

,J. T I ' .  Pless, Charles Hutchins, and G. D. Bai ley  f c r  plaintiff .  
I lark ins ,  S7an W i n k l e  & W a l t o n  for d~fendanf .  

C o s s o ~ ,  J. This  action was first tried a t  J anua ry  Term, 1930, of 
the Superior Court of Yancey County. From the judgment a t  said 
trial, the defendant appealed to the Supreme Court. This appeal mas 
heard a t  Spr ing  Term, 1930, of this Court. DefendanVs contention on 
said appeal tha t  there was error i n  the refusal of the trial court to 
allow its motion for judgment as of nonsuit was not considered for the 
reason that  this contention mas not duly presented by (exceptions taken 
at the trial. I t s  contention tha t  there was error in the refusal of the 
court to instruct the jury in accordance with its r q u e s t  to answer tlic, 
first issue "No" was sustained and a new tr ial  ordered. W e  were of 
opinioii that  upon all the evidence introduced a t  the trial, plaintiff was 
not entitled to recover in  this action. Penland v. Hos,?ifal,  199 N. C'., 
314, 154 S. E., 406. 

This appeal is from the judgment rendered a t  February Term, 1932, 
of the Superior Court of Yancey County, dismissing the action as of 
 ions suit. Plaintiff contends that  there was error in the judgment for 
that the evidence introduced by her was sufficient to show the facts to 
I)c as alleged in  her complaint, and that  this evidence should have been 
qnlmitted to the jury. The  evideuce was substantially the same as that 
offered by the plaintiff a t  the former trial. F o r  this wason, plaintiff's 
contention cannot be sustained. I n  accordance with the decision on 
the former appeal, the judgment dismissing the action as of nonsuit is 

-1ffirmed. 
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O F  RAILROAD TRAISMEN. 

(Filed 21 December, 1932.) 

Appeal a n d  E r r o r  C a---Motion t o  dismiss appeal fo r  fai lure  of appellant 
t o  serve s tatement  of case is denied under  facts of this case. 

In  this case i t  appeared that only one exception was taken upon the 
trial of the action and that the exception was to the final judgment a s  
signed, and that  a t  the time appeal entries were made the court stated 
that "the summons, complaint, judgment, and these findings of fact and 
conclusions of law shall be and constitute the case on appeal to the 
Supreme Court," and the trial court further found that the only question 
for determination was whether valid service of summons was made on 
the defendant. The plaintiff, appellee, moved in the Supreme Court to 
dismiss the appeal for that no statement of case on appeal was ever 
served on or accepted by the appellee, and no case on appeal had ever 
been presented to any Superior Court judge to be settled, and for that the 
record was incomplete: Held,  although the requirements in this particular 
case are  ambiguous from the record, the motion to dismiss the appeal 
is  denied under the principle that an appeal is of itself an exception to 
the judgment, which appears to be the only question sought to be pre- 
sented, the parties having the right to move for certiorari to supply any 
missing parts of the record. Rules of Practice in the Supreme Court, 
16, 34. 

Process B f-Personal service o n  resident secretary of f raternal  in- 
surance association held valid service on  t h e  association i n  action oil 
policy. 

Unincorporated fraternal associations and lodges, etc., confining their 
membership to one hazardous occupation, a re  allowed by statute to do 
business in Sorth Carolina without a license, N. C.  Code, 6274, 6479, 6518, 
and where such association or mutual benefit society has virtually carried 
on an insurance business in this State and has collected through its resi- 
dent secretary and treasurer of a local lodge large sums of money which 
such secretarx remits to the central lodge in another State, service of 
process in an action on one of the association's benefit certificates on such 
resident secretary who had issued and countersigned large numbers of the 
association's benefit certificates in this State is held a valid service of 
summons on the asscxiation, rvrn though the association is not in- 
corporated. 

APPEAL by  defendant f r o m  Warlick, J., a t  J u n e  Term,  1932, of 
Amsox. Affirmed. 

T h i s  is  a n  action brought by  plaintiff against the  defendant to recover 
$1,875, i n  which he alleges: ' (That  the  defendant is  now and  was a t  
the  t ime hereinafter mentioned a n  organization doing business and  
owning property within the  S ta te  of N o r t h  Carolina. T h a t  the  de- 
fendant, a t  the  t ime herein mentioned, was engaged i n  t h e  business of 



r.suillg, ~ \ i t h i r ~  the Statc of S o r t h  Carolilia and elsewhere, policits of 
i ~ ~ s u r a n c e  tlesignated as '13eneficiary Certificates.' " 

Tliat nhi lc  employed by the Seaboard Line Ratlroad Cori~pari?- 
.Is snitchni:t11 a t  Xonroc, S. C., the defe~ldant issued its so-called 
Be~ le f i e i a r~  Certificate, No. C-437525 (cop?y of n h i m  is set out in +hc~ 
wcortl), in the qum of $1,875. That  the treasur .r and secretary oC 
. \ I ~ I I I Y W  I.otlpc~, S o .  643. of I I I V  L3rotl1c~rhood of Railroad Trainmen, 
OII  20 June.  1926, dclivcrcd to him saitl certificate. "That from the 
i - s ~ ~ a ~ ~ c c  to him of the certificate referred to iri the preceling paragraph, 
to 1 December, 1929, the plaintiff paid to the defendant dl1 dues nntl 
a-.c,..mcnts ul)ou saitl ccrtificate as required by the defendant, ant1 a. 
1)ro~itlctl b , ~  the terms of the ccrtificate, through the treasurer and 
s e c ~ ~ l t a ~ ~ g  of ~ ~ o l i r o e  Lodge, -\To. 643; that  011 1 h c e m k e r ,  1929, plain- 
r ~ f f  ~llailctl to B. W. Snyder, treasurer and secretary clf the aforesaid 
lodge. his clicck, dated 1 December, 1929, in the sum of $3.45 in full 
p f i ~ ~ i ~ ~ n t  of liii t1nf.s and :~swssrnents u p o ~ i  t h  aforcwitl catrtificatcx 
for the month of December, 1929; that  thereafter, or( 23 December. 
1929, the a f o r e 4 d  B. W. Snyder returned to the plaintiff the aforesaid 
c.licrk. togc.tller ~vi t l i  a letter stating that  the defendant rllfused to  accept 
~ ) : I ; \ I I I O I I ~  of plaintiff's dues for the nionth of December, 1929, and that  
1)l:lintifi had been c~xpelleil from mcmbership in the Brothcrliootl of 
Railroatl Trainmel~." 

Plaintiff alleges that this was entirely unjustified, without xalitl 
( ~ c x s c , .  :\11(1 \ \ : I \  i\ (wnwrtcd scheme to tlt.~ri\-e him of certain rights 
I I C  h;~tl  un~tlr~r the policy that he had, and as ready, ablc and willing a t  
,111 times to p y  his monthly dues ant1 asseisments. That  a t  thc time 
of thc i suauce  of the policy "he was in  good physical condition, and 
I I I \  (xy(+igl~t V : I \  110rma1 :11ic1 ~ ~ ~ i i i i l p > ~ i ~ * c ~ ( l . "  T l ~ t  ~ilii111 tlw hn~f i ( - i :~ r> .  
c.clrtific.atc \ \as 111 full forcar t111d effvct t l ~ r  p l i t i~~t i f l ,  ill the 111o11th of 
September, 1926, discovered he was losing the sight of his left eye; that  
his eyesight had suddenly become impaired. That  lie went to see a 
wputable and skilled oculist and ~~otwithstai iding the best treatment 
of modern a i d  up-to-date science krlonn to a most reputable oculist. 
v i t l ~ i n  one month lie completely and permanently lost the sight of his 
1( f t  e>c. Tha t  he is  now blind in said eye and will remain so. 

That  about 14  February,  1927, 011 account of the loss of his left eye, 
n:ls unablc to perform his duticq and ~i as forced to r e i g n  as railroad 

r ra i l~man from the Seaboard Air  Line Railro:rd Cornpany. "That 
vctioll sistg-eight of the Constitution of the Rrotllerl~ood of Railroatl 
Traiilrrien, upon wliich constitutioi~ Beiieficiary Cwtificate, No. 
( '-1X;5%, v a s  issued by the defendant to the plaintiff, provides that  in 
tl1c1 PT c ~ l t  ;Irly l ~ e ~ ~ e f i c i a r y  rricm1)er shall suffcr the con~pl(+e : I U ~  perma- 
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neiit loss of sight of one or both eyes he shall be considered totally and 
permanently tlisabled, and shall thereby be entitled to receive the  full 
amount of his beneficiary certificate-$1.875. That  the plaintiff has 
furnished to tlie defendant abundant and creditable evidence to estab- 
lish the fact that  he has con~pletely and permanently lost the sight of 
his left eye, and that  he is totally and permanently disabled to perform 
~ o r k  for a railroad: that  he has furnished to the defendant statements 
from oculists of unquestionable character and ability, establishing this 
fact, and that he has roluntarily presented himself to the defendant 
for examination by oculists of its own selection; that, i n  spite of this 
owrwhelming and uncontradicted evidence to the fact that  plaintiff 
is completely and permanently blind in his left eye, except unfounded 
a i d  unjustified contradictions on the part  of the defendant itself, the 
defendant has arbitrarily and unreasonably and without any valid 
explanation or excuse, refused to pay plaintiff's claim or any par t  
thereof, and has arbitrarily and unreasonably rejected said claim a i d  
refused to carry out and perform its contract and agreement with this 
plaintiff, pursuant to tlie terms and conditions of plaintiff's beneficiary 
certificate. That  the plaintiff absolutely relied upon the terms, pro- 
visiolis and conditions of section 68 of the Constitution of the Brother- 
hood of Railroad Traiiimen, upon which constitution his beneficiary 
certificate was issued to him, and that  he absolutely relied upoil the 
statements and representations made to him by the defendant, its agents 
and representatives, as to  the contents, construction, interpretation and 
mealiilyg of said policy or certificate, and that  he mas positively assured 
by the defendant, its agents and representatives that  i n  the event he 
should lose tlie sight of one eye he would be entitled to the full amount - 
of his certificate; that  said representations were well known to the 
t l~fendant,  and that  they were being made under the direction of the 
tlefendant, and that, relying thereon, he took said policy or certificate 
am1 kept up  the paynients thereon. . . . That  prior to tlie iiistitu- 
tion of this action, the plaintiff duly perfor~ned all the conditions and 
obligations to be performed by him ulider tho terms and prorisions of 
said certificate, entitliiig him to institute action thereon. That  on account 
of the things hereinbefore set forth, the defendant is indebted to the 
plaintiff i n  the sum of $1,875, with interest thereon from 17 March, 
1928, until pa id ;  that often and repeated demands have been made to 
the defendant that  it pay to the plaintiff the above amount, and defend- 
ant  has, and still does, refuse to pay the above amount, or any part  
thereof, and the same still remains due and unpaid. Wherefore. the 
plaintiff prays judgment against the defendant: 

"1. For  the sum of $1,875, together with interest thereon from I f  
March, 1928, until paid. 
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''2. F o r  the costs of this action, to be taxed by the clerk of the Supe- 
rior Court. 

"3. F o r  such other and further relief as to the cour may seein just 
and proper and to which he may be entitled in  the  prelrises." 

This action was instituted on 8 January,  1931, and on Xonday, 
23 February, 1931, a judgment by default final was entered in faror  of 
plaintiff against the defendant for the suin sued for ill the compla~at .  
On  4 April, 1932, through their attorneys, the defendant entered a 
special appearance and filed a petition and motion to set aside and 
vacate the judgment and recall execution: "The Grartd Lodge of the 
Brotherhood of Railroad Trainmen, defendant above [lamed, through 
its attorneys, McLendon & Covington, enters a special appearance in the 
above entitled cause and petitions the court to vacate and set aside the 
default judgment entered in  this cause on 23 February, 1931, and to 
recall the execution issued on 3 March, 1932, and in support of said 
motion says and alleges," etc. (setting forth the reasons). 

The judgment and findings of fact by the court belon are as follons: 
"This cause coming on to  be heard a t  the J u n e  Term, 1932, of the 
Superior Court of dnson  County, and being heard upon motion of 
hlessrs. McLeiidon & Covington u i~de r  the style of a special appearance 
to vacate a judgment hereinbefore rendered by the clerk of the Superior 
Court of Anson County of date of Monday, 23 F e b r u a q ,  1031. nllich 
judgment was a judgment by default final on account of the f ni '1 ure 
of the defendai~t  to file an  answer, and being heard, the court tliereupoli, 
after hearing the reading of the pleadings and affidavits submitted and 
on file and the evidence of W. E. McNair, sheriff of Richmond County, 
which is made a par t  of the findings of fact of the court, and the argu- 
inelit of counsel, the court finds the following facts:  

"1. T h a t  the plaintiff, Samuel C. Winchester, was an  emplo~ee  of the 
Seaboard Air  Line Railroad Company and as such employee became a 
member of the Brotherhood of Railroad Trainmen, ail3 in the course 
of said membership had issued to him on 21 May, 1926, a beneficiary 
certificate or policy of insurance, No. 0-437525, which is hereto attached 
and made a part  of the findings of fact by the court, slid is tral i~init tcd 
for the information of the Supreme Court. 

"2. That  said policy above referred to appears to  have been signed 
in  pen and ink by B. W. Snyder, a t  one place listed as secretary and 
a t  another place listed as treasurer, and thus signed with pen ant1 ink, 
togcther with such other statements thereon regarding the Monroe 
Lodge, No. 643, and the name of Samuel C. Winchester and the proper 
signature of Samuel C. Winchester, the assured, appear to be the only 
signatures in  pen and ink, the officers of the Grand Lodge har ing  had 
their names printed on the policy when i t  was made ou ,  in blank; 
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"3. That said policy was in due course of business delivered to and 
became the property and was in the possession of the assured, Samuel C. 
Winchester. 

"4. That the court finds as a fact from the evidence submitted that 
the Brotherhood of Railroad Trainmen is not incorporated, but is a 
fraternal, beneficiary association, of which plaintiff was a member. 

"5.  That the motion made by the defendant through its counsel, 
Messrs. XcLendon 65 Covington, is to set aside the judgment for failure 
of service of summons and is a motion in the original cause which is 
admitted by counsel for plaintiff and defendant to be proper, the 
original of which was made before the clerk of the Superior Court of 
Anson County, and was heard and passed upon by said clerk on 18 
April, 1932, and from such findings of fact as made by the clerk and 
his judgment thereon the defendant appealed to the Superior Court 
in term ; 

"6. That on 8 January, 1931, summons issued out of the Superior 
Court of Anson County entitled as herein, and said summons was, on 
17 January, 1931, served by W. E. McNair, sheriff of Richmond 
County, on W. D. Pait, the service appearing as follows: 'By reading 
the within summons to W. D. Pait, the secretary-treasurer of Shakes- 
peare Lodge, 794, Hamlet, N. C., of the Grand Lodge of Brotherhood 
of Railroad Trainmen and by delivering to him as an officer of the 
defendant a copy of the within summons, together with copy of the 
verified complaint in this action.' 

"7. That the court finds as a fact from the evidence offered in the 
testimony of Sheriff McNair that the sheriff was then unaware, and 
so states, that he is now unaware as to whether or not W. D. Pait  was 
nn officer of the defendant. 

"S. And the court finds as a fact that the Grand Lodge of the Brother- 
hood of Railroad Trainmen is an association or organization of railway 
men of America, with its principal place of business in the city of 
Clereland, Ohio, and that in the conducting of its business i t  has 
subordinate lodges or orders located over the entire United States. 

"9. That it has one subordinate lodge located in the city of Salisbury, 
in the county of Rowan, and another located in the city of Hamlet in 
Richmond County, and that at  the time the plaintiff became a member 
of the defendant organization, the defendant had and maintained a 
suboldinate lodge in the city of Monroe in Union County, but that the 
Monroe lodge is now and has been for some years disbanded, and at the 
time of the institution of this action herein was not existing. 

"10. The court finds as a fact that W. D. Pait  is secretary-treasurer 
of the Shakespeare Lodge, 794, Hamlet, N. C., and was on 17 January 
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such secretary and treasurer, arid that  as sucli secretaly and treasurer 
the said W. D. Pa i t  countersigned policies like the 01 e introduced in 
evidence in this hearing as secretary a n d  treasurer, signed a t  two itleiiti- 
cal places oil said policy, and tha t  he  delivered said pol ic*~ to the assureds 
and receired from then1 such payments, if any, as ~ v e - c  deiiiandecl by 
the Graiid Lodge of Brotherhood of Railroad Trainmen, and thereafter 
and subsequently collected sucli dues as were due to be collected by liim 
under said policies and from said membership, and in  turn  remitted 
said amounts received to  the defendant a t  its principal pllace of business 
in the city of Cleveland, Ohio, as aforesaid. 

"11. T h e  court further finds as a fact that  at sonie time subsequent 
to the scrrice of the sum~nolis on the defendaiit W. L). Pa i t ,  as aforesaid, 
and which was, to  wit, 1 7  January ,  1931, that a copy of the suinnlo~is 
togt.ther with a copy of the complaint filed in the cause was produced 
from among the personal effects of the said W. D. Pa i t  and that said 
copy of sunlmoni and complaint is on exhibitiou before the court 
through counsel representing the defendant i n  this inrestigation, but 
the copy of the summons does not bear the date as set down as serletl 
by the sheriff, neither does it bear the signature of the dleri8,  but does 
hare  filled therein the name of TV. D. Pa i t  in the banlwritiiig of the 
sheriff of Richmond County. 

"12. And the court finds as a fact that  counsel for the plaintiff re- 
ceived in  the due course of mail a letter from Ho11. ~ a i ;  C. Boliey, 
Ilisuraiice Commissioner of the State of North Caroliira, ~ h i c h  letter 
is iiiade a part  of these findings of fact and is incorporated herciil for 
information. 

"13. The court further finds as a fact from a certified copy of tlie 
record in the case of lVelch G. Brotherhood of E a i l r o a d  l ' ~ . a o m e n ,  
reported in 200 N. C., on page 184, that  summolls s t r ~ e d  upoil the 
defeiidant mas in tlie following words : 'Grand Lodge of Brotherliood 
of Railroad Trainmen, 13. W. Snyder, secretary ancl treasurer.' and 
that said summons in  that  case has tlie fol lo~i~ing service appearing 
thereon : 'By wading and delirering copy of summons together with 
copy of cornplaint to B. W .  Snyder, secretary and treas~wer of the 
Grand Lodge of Brotherhood of Railroad Trainmen,' a i d  is signed by 
the sheriff of Union County, and that  the defendant under such service 
thereupon came into court, filed answer and made contes~ to the contro- 
versy. 

"14. The  court further finds as a fact that  the defendant c o m p a n ~ ,  
acting by and through its subordinate lodges in Xor th  Carolina, has 
come into the Sta te  and is doing business therein, and that  i t  is not 
licensed as such as provided by law if such license should be necessary 
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and mandatory under the statutes and in pursuance of its doing busiucss 
in North Carolina it maintains the afbresaid subordinate lodges and 
has over a period of years issued insurance policies as herein a l ~ ( l  other- 
wise to different members of these organizations and has collected 
thereon by way of dues and assessments considerable sums of moiley 
under the policies hereinbefore issued to its members, and that  it is now 
and has been and will continue to do business as above within the 
boundaries of the State of Nor th  Carolina; 

"15. That  moneys collected by W. D. Pa i t  as aforesaid are deposited 
by him in the Page Trust  Company a t  Hamlet, N. C., and that  in turn 
portions of such funds as theretofore deposited are forwarded to the 
Grand Lodge a t  its principal office in Cleveland, Ohio, such b e i ~ ~ g  the 
amounts as due to the Grand Lodge; 

"16. The court finds as a fact that the defendant filed no answer, and 
that  on 23 February, 1931, under the statute prevailing in Sort11 Caro- 
lina, the plaintiff was entitled to judgment final under his complaint 
filed in  this cause, and that said judgment was regular. 

"17. That  the constitution and general rules of the Grand Lodge of 
Brotherhood of Railroad Trainmen for subordinate bodies, a t  pages 
119-120, makes provision to the effect that  the treasurer of subordinate 
lodges shall collect the dues and insurance premiums from the nlenlbers 
in good standing and remit same to their grand treasurer in Clevela~~d,  
Ohio. 

"18. The  court finds as  a fact that  the summons served on V. D. Pai t  
was in all respects regular and proper and that  i t  imports reri ty and 
is found as a fact to have been a proper service of summons on W. D. 
Pait .  

"19. The court is of the opinion that  under a motion of this character, 
not made und'er section 600, but being a motion made in the original 
cause, that  it  is  not necessary for the defendant to show a meritorious 
defense, but the court is of opinion that  if a meritorious defense is 
necessary to be shovn from evidence submitted the defendant, had it 
been permitted to file answer, would have alleged facts and introduced 
proof to combat the allegations of the plaintiff, indicating a n~eritorious 
defense on its part, but the entire point presen;ed by this motion, as 
the court understands the contending parties, being whether or not 
service on W. D. P a i t  as herein set forth is service on the defendant, i t  
being found as a fact tha t  defendant is not an  incorporated body. 

"20. The court further finds as a fact that the service in this case 
was in  all respects proper and regular, and mas such service as would 
bring the defendant into court, necessitating on its par t  the filing of all 
answer and contest of the issuable facts. 
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"21. I t  is therefore ordered, adjudged and decreed that  the judgment 
l~eretofore rendered by the clerk' of the Superior Court of Anson County 
be and it is hereby affirmed, and that  said judgment is a valid, out- 
standing and subsisting judgment, recognized and enfcrceable by the 
provisions of the statute of North Carolina. 

"22. Tha t  defendant maintains no listed process agent i n  North 
Carolina, but that  W. D. P a i t  is a proper person on whom process may 
be served." 

The only exception and assignment of error taken was to the final 
judgment and findings of fact of the court below, denying the defend- 
ant's motion to  set aside and vacate the default judgm:nt theretofore 
rendered by the clerk of the Superior Court of Anson Cmnty .  

l ' n j l o r  d? T h o m a s  for plaintiff. 
L1frI,endon & Coving ton  for de fendan t .  

U r ~ ~ r i s o s ,  J. T h e  plaintiff, on 25 Octobcr, 1932, made a motion in 
this Court to dismiss the appeal of defendant and that  judgment of the 
lower court be affirmed. Consideration of the motion was continued 
until the hearing of the cause. 

The  plaintiff sets forth the following reasons: (1) Tha t  no state- 
ment of case on appeal has ever been served on or accepted by the 
plaintiff, appellee, or his counsel, nor has any case on appeal or  record 
been presented to any Superior Court judge to be settled. ( 2 )  That ,  
as the plaintiff, appellee, and his courisel are advised, informed and 
believe, the purported record in the case, which has been presented to the 
calerk of t11~ Superior ('ourt for ,111so1l C'ou~lty for crrtificatiol~, is  or a 
trur ,  perfect a11d complete record. 

I t  was contended by plaintiff that  thc record of the ccurt below dis- 
closes that  the defendant, appellant, h a r e  sixty (60) days within which 
to make up and serve its case on appeal, and that  plaintiff, appellee, 
hare  thirty (30) days thereafter to s e n e  countercase or file excel,- 
tiom. Tha t  no statemeht of case on appeal has been served on plaintiff 
alid no disagreement been presented to the tr ial  judge for settlement. 
That  if the case had been properly made up, certain testimony of wit- 
nesses and exhibits would have been set forth bearing on the finding of 
facts by the court below. 

"A nlotion to dismiss an appeal for  noncompliance with the require- 
rimits of the statute in perfecting an  appeal must be made a t  or  before 
enteriug upon the tr ial  of the appeal upon its merits, a n J  such motion 
will be allowed unless such compliance be shown in  the record, or  a 
n a i ~ e r  thereof appear therein, or such compliance is dispensed with by a 
writing signed by the appellee or his counsel, to that efl'ect, or unless 
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the court shall allow appropriate amendments." Rule 16, 200 S. C., 
at  p. 821; P r u i t t  V .  Wood,  199 N. C., 788. 

"If any part of the affidavits or pleadings is not sent up either party 
call always move for certiorari to supply the missing part of the record." 
Rule 34, 200 N. C., a t  pp, 833-34; Wallace v. Salisbury,  147 S.  C., 69. 

I n  9. 2'. S h i p m a n  e t  al., ante, at p. 327, the record beiilg here, 
this Court held: "Hence, it becomes our duty to take cognizance of the 
matter; and this irrespective of how the case is brought before us, 
whether by appeal, habeas corpus, certiorari, or motion to docket and 
dismiss appeal. S. v. Satterwhite ,  182 N. C., 892; S. v. Beaslezj, 196 
N. C., 797." I n  the S h i p m a n  case, supra, the defendants were l~of lr  
fined and imprisoned, whereas for the offense of which they w r e  con- 
victed it was only permissible to impose fine or imprisonment. 

The defendant contends that no statement of case on appeal has bee11 
prepared or served on the appellee for the reason that only one excep- 
tion was taken and that was to the final judgment as signed by the 
court below; that by reference to saiAjudgment in the record it will be 
seen that the case on appeal was fixed by the court below at the time 
the appeal entries were made, having stated therein that "The sum- 
mons, con~plaint, judgment, motion, affidavits filed and exhibits, policy 
of insurance, and these findings of fact and conclusions of law shall be 
and constitute the case on appeal to the Supreme Court." The defend- 
ant further says: "The Court's attention is called to finding of fact 
reading as follows: 'But the entire point presented by this motion, 
as the court understands the contending parties, being whether or not 
service on W. D. Pait  as herein set forth is service on the defendant, it 
being found as a fact that the defendant is not an incorporated body." 
Defendant further contends that the plaintiff's contention is not applica- 
ble to the facts in the present cause. M'allace 1 % .  Sa/zshu?y ,  147 S. C., 
58, and cases cited. 

I n  Comrs. v. Scales, 171 N.  C., at  p. 525, the following observation is 
made: "There was a motion to dismiss the appeal, as no case on 
appeal had been served by the appellant, but we do not think a case was 
required, as there is only one exception to the judgment, and that mas 
taken at  the trial. There are assignments of error, but they all tu r~r  
upon the one question whether the last judgment was a proper one. 
No case was necessary to present this question, as it is done by the 
exception, and, even without it, by the appeal from the judgment." 
Bessemer Co. v. Hardware Co., 171 N. C., 729; Parker  Co. z.. B a n k ,  
200 N. C., 441. 

I11 the Parker case, supra, at p. 442, it is said: "As the record con- 
tains no statement of case on appeal, we are limited to the question 
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\VI.YCIIESTEK I . .  I~I<OTIIEKI~OOD OF I:. R. TRAIS~IEI .  

nliether there is error i n  the judgment, the appeal itself being an excep- 
t i o ~ ~  tlicreto," citing numerous authorities. 

Taking the record as set forth by both sides, it is ambiguous as to 
the requirements in this particular case. Tlie general principle as set 
forth hy defendant is ordinarily applicable. The  motion to dismiss the 
appeal is overruled. 

The record discloses: "The Grand Lodge of the Brotherhood of 
Railroad Trainmen, appellant in the above entitled action, begs leave 
to file the follo~ving answer in  connection with the purported motion 
~ i l i i c l ~  the appellee lias indicated he mould make before the Court on 
T ~ ~ c d a y .  23 October. 1932," etc2. . . . "The defendant, by hip gc11- 
cwl a l ) p a m i i r e  ill tlw actiou, \ \aired all defects with resrect to service of 
~unnnons.  The  statute provides tha t  a voluntary aFpearance by a 
tl(~fcnt1niit is equilalent to personal serr ice of summon:. C. S., 490." 
Rcel r .  Boyd ,  195 N .  C., at  pp. 273-74; B u t o n  v. Smith, 191 h'. C., 
390; - [ l i b i f f  c. Gregory, 195 3. C., at  p. 20!); ( ' raf ford u. Ins. C'o., 198 
S. c., 269. 

We come now to coiisider the case on its merits: XTas the service 
O I I  1 .  . Pai t ,  secretary-treasurer of the Shakespea-e Lodge, 79-1, 
Hamlet, N. C., a service on defendant, it  being found as a fact that the 
tlefentlant is not a n  incorporated body? Wcl think so. 
S. ('. ( 'udc  of 1931 ( , \ l~cli lc~),  qec t io~~ 6274, is as f (  llows: '.E.:\er? 

insurnnce company, association, or order, as well as every bond, invest- 
illelit, tli\ itlrntl, guarantee, registry, title guarantee, debenture, or such 
other like colupaily (not strictly an insurancr coinpang a3 defined in the 
general i~isurallcc Inns),  must be licensed arid supervised by the iusur- 
nilce commissioner, and must pay all licenses, taxes, and fees prescribed 
in the insurance l a x s  of the State for the class of compa iy, associatiou. 
or order to which i t  belongs. No provision in  any statute, public or 
l ) r iva t~ ,  lnay reliere any company, association, or order from the super- 
vision prescribed for the class of companies, associations, or orders of 
like character, or release i t  from the payment of the licenses, taxrs. 
m d  fees prescribed for conlpanies, associations, and orders of the same 
(.lass; and all such special provisions or exemptions are h?reby repealed. 
I t  is unla~vful  for  the insurance commissioner to grant  or  issue a 
liceme to  anx company, association, or order, or agent for them, claim- 
ing sncli cseniption from supervision by his department and release for 
the payment of license, fees and taxes." 

The "Order of Owls" was an  unincorporated fraternal order. The 
"Home Test" was South Bend, Ind .  I t  appears that  nnder the con- 
stitution these local nests, having the insur:ince feature of death and 
~ i c k  benefits, were organized in all portions of the countiy, doing busi- 
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ness under by-laws furnished by the h o m e  nest ,  and in  its scheme of 
government the authority of the h o m e  nest seems to be absolute and 
all-prevailing. Cards were issued setting forth ten "Reasons V h y  You 
Should Jo in  the Order of Owls," the first as follows: ('Order of Owls 
has sick and accident benefit of $6 per week."-"Be a Leaderv-"Join 
Xow"--"Jolliest and Best Fellows on Earth." 

A little "Owl's Nest" was organized in  Charlotte, N. C. The agent, 
J. J .  Arlington, did business and paid no license under the insurance 
law. (C. S., 6274, before it was amended.) H e  was convicted and on 
appeal to this Court the conviction was sustained. H o k e ,  J., speaking 
for the Court i n  S. v. Ar l ing ton ,  157 N.  C., a t  p. 648, says : "Through- 
out the statute, in sections relevant to the inquiry, the words used are 
inszlrance companies, associations, and orders, and clearly contemplates 
both incorporated and unincorporated companies. This  business of 
insurance and insurance companies has become of such great interest 
and importance that  our statutes, as stated, have made extended regu- 
lations for its supervision and control. The department established for 
the especial purpose, under the direction of its active and capable com- 
missioner, ha. done much valuable .r~ork in the protection of the people 
of the Stdte, and in cases permitting constructions that  interpretation 
should be adopted which is best promotive of the public policy and 
beneficent purpose of the law." Robinson  v. Brotherhood of Loconzotil;e 
F i r e m e n  and  Eng ineers ,  170 N.  C., 545. 
S. C. Code of 1931 (Michie), section 62i4, supra,  as i t  now reads and 

amended, is taken from Vol. 2, Revisal of 1905, see. 4691; L a m  1903, 
ch. 594, secs. 1, 2, 3 ;  Laws 1913, ch. 89, "An act for the regulation and 
control of fraternal benefit societies." Sec. 1. ((Any corporatioil, so- 
ciety, order or voluntary association, without capital stock, organized 
and carried on solely for the mutual benefit of its members a i d  their 
beneficiaries, and not for  profit and having a lodge system with ritual- 
istic form of work and representative form of government, and ~vhich  
shall make provisions for the payment of benefits i n  accordance with 
section four hereof, is  hereby declared to be a fraternal  benefit society." 
(Vol. 2, C. S., 6497.) Sec. 26, in part ,  is as  follows: ''Nothing con- 
tained in this act shall be construed to affect or apply to societies which 
limit their membership t o  a n y  one hazardous occupation," etc. 

This section, 26, supra,  is now 6518, Vol. 2 (1919). Public Laws of 
N. C., 1925, ch. 70, see. 2, is as follows: '(Amend section C. S., 6518, by 
striking out, in lines three and four, the following: 'nor to similar socie- 
ties which do not issue insurance certificates.' " Since the decision in 
the Owl case, N. C. Code, 1931 (Michie), section 6274, is the same except 
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as a b o ~ e  aulended. The "any one hazardous nccupatio~~" apl~lies to 
trainmen and exempts it from license. 

The Insurance Commissioner, writing to plaintiff's attorney on 22 
July, 1930, said: "I hare your letter of 1 7  July in regard to the 
Brotherhood of Railroad Trainmen. This organization is a fraternal 
relief association that is not subject to the supervision of this depart- 
ment, being specifically exempt under the provisions of C. S., 6518. 
111 riem of this, I hold no power of attorney to accept service of process 
upon them, but assume that valid service can be had upcn the secretary 
of the organization or the Secretary of State under the provisions of 
C. S., 1137." 

From the statutes on the subject, it may be noted thal, the Insurance 
Commissioner says "assume that valid service can be had upon the 
secretary of t h e  organization." Under findings of fact 13 by the court 
below in the W e l c h  case, defendant did not make the contention as is 
now made that the defendant was not properly served. Of course, the 
Insurance Commissioner's contention and the defendant's conduct in 
the Tl'elch case are persuasive but not binding. From the findings of 
fact by the court below, defendant is an organization doiig an insurance 
business in this State and to all intents and purposes a going insurance 
concern, limited to the Brotherhood of Railroad Trainmen and exempt 
from license tax under the Laws of 1913. 

111 Tol. 2, C. S., 25, under the head of Insurance, sub-ch. 6, is 
F r a f c r ~ z a l  Orders  a n d  Societies.  Art. 26, Fraternal  Benef i t  Societies.  
The statute lams of this State recognize " E v e r y  i m r a f i c e  company ,  
association o r  order." C .  S., 6274, " E v e r y  incorporated association, 
order or society." C. S., 6492, "Any corporation, sotiety, order or 
voluutary association." C.  S., 6497. "Socie t ies  whic2h limit their 
iuenibcrsliip to any onc hazardous occupatiorl." C'. S., 6518. I t  may 
be ~ ~ o t e d  that the statutory law permits all sorts of ~nincorporated 
associations to do certain kinds of insurance business in this State. 
To be sure they are IIOW exempt from license tax, but are allowed to 
do business ill this State, collect money and issue certain forms of 
insurance. I t  n-odd be an anomaly to say that these ~ o l u u t a r y  unincorpo- 
rated insurance companies and the one in this case that issues policies 
of insurance, designated as "Beneficiary Certificates," with all these 
pririleges granted them in this State, are not subject t >  an action in 
this State by a member who has complied with the terms and provisions 
of the beneficiary certificate or insurance policy, and hils suffered dis- 
ability within the terms of the policy. 

I t  mould be a travesty on justice to say that the secreiary and treas- 
urer of defendant association, who countersigned policies, collected 
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dues and remitted same to the home office and performed other duties 
for defendant, that defendant could not be brought into the courts of 
this State, by service of summons on the secretary and treasurer, as 
was done in the present action. 

I n  Clark v. G r a d  Lodge, 328 Mo., 1084 (S. W. Rep., 2cl Series, 
404). (The facts in the Clark case, supra, are analogous to the instant 
case and the defendant the same as in the present case.) At p. 1090 
we find: "It is apparent, therefore, that the 'clear-cut issue' on which 
defendant rests its demurrer is that the defendant, Grand Lodge of the 
Brotherhood of Railroad Trainmen, being, as stated in the petition, a 
voluntary unincorporated association, is not capable of being sued at 
law, or as defendant asserts, is not a suable entity (p. 1098). Con- 
tracts are not contracts unless they are enforceable. To say that an 
association like defendant can make contracts necessarily means ~ a l i d  
contracts-contracts that are binding on the parties and enforceable 
against them. I t  is an absurdity to say that defendant can make con- 
tracts of insurance, but cannot be sued thereon. I f  defendant has legal 
capacity to make a contract of insurance, i t  has legal capacity to be 
sued thereon. I f  it is a legal entity when making such contracts, it 
retains such legal entity when sued thereon. . , . (p. 1104). We 
think, also, that the doctrine of estoppel might well be applied to a case 
like this. This association, having over one hundred thousand members 
with regularly constituted officers and a perfect working organization, 
has the appearance, form and method of doing business of a corpora- 
tion or legal entity. I t  has chosen a name and does business as a legal 
entity under and by use of that name. I t  holds itself out as capable 
of contracting in that name and by that name does enter into insurance 
contracts and in that name collects the premiums and accumulates funds 
to meet such contract obligations. When sued on such contracts in the 
name which it has used in making same, i t  ought not to be allowed to 
say that it is a mere myth-an intangible nonentity, incapable of being 
sued." 

5 Corpus Juris, "Associations," see. 8, at  p. 1336, reads as follows: 
"One who deals with an association as a legal entity capable of trans- 
acting business, and in consequence receives from i t  money or other 
things of value, is estopped from denying the legality of its existence." 
Pet ty  v. Brunswiclc, etc., R. Co., 109 Ga., 666. 

The cases cited by defendant are distinguishable from those unincor- 
porated organizations or insurance companies that issue "Beneficiary 
Certificates." 

I n  Nelson v. Atlantic Comt Line R y .  Co., Relief Department, 147 
N .  C., 103, i t  was held that while a suit could not be maintained to 
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recorer insurance against the Relief Department, that be1 ng a bureau of 
the railroad. "If the contract is valid the liability is that of said rail- 
road company.') I n  the other cases relied upon as authority for the 
doctrine that unincorporated associations, no matter what their nature 
or business, cannot be sued, the questions involved mere distinctly dif- 
ferent. I n  T u c k e r  v.  Batough,  186 N .  C., 505, it was held that an 
unincorporated foreign association, United Textile Workws of America, 
could not be sued for an alleged libel by one of its agents in this State. 
I u  ( ' i f i z e n s  C'o. 21. T y p o g ~ a p h i c a l  I ' n i o ~ ~ ,  187 N .  C., 42, it was held that 
an illjunction would not lie against an association, res t r~ining its mem- 
bers from certain activities. I n  Jinkins v. Carraway,  Tqustee of Excel- 
sior Househo ld  of R u t h ,  187 N. C., 405, it was held that mandamus 
~vould not lie to compel a fraternal order to reinstate a member. See 
see. 248, pp. 232 and 233, S. C. Practice and Procedure in Civil Cases 
(-1IcIntosli), K. C. Law R ~ T  iew, Tol. 10, p. 313. 

I n  the present case the plaintiff paid his dues regularly out of his 
monthly earnings, and was not in arrears to defendant'tg secretary and 
trcnsurer, who collected same in this State on his insurance policy or 
beneficiary ccrtificate, made and delivered in this State. The defend- 
ant, an unincorporated organization, under the statute law of this 
Statc, nas  conducting an insurance business and was 3xempted from 
paying license. I t s  beneficiary certificate provided for the payment 
of $1,875 on the loss of an eye. Plaintiff lost his left eye and on that 
account had to resign from his position on the railroad, as trainman, as 
he had become unfit on that account to perform his duty to earn his 
daily bread. I f  plaintiff could not sue and have servicl: of process on 
the secretary and treasurer of defendant company, under the facts and 
circnnistances in this action, he would practically be remtdiless-a right 
nithout a renledy-this was never contemplated by law or equity, or 
the statute on the subject in this State that allowed defendant to do an 
insurance business, nithout paying license. We think the statutes in 
this State allowing unincorporated organizations or insurance com- 
panies to do business without license are enabling statuies. There are 
no enabling statutes in regard to such unincorporated associations like 
in the cases cited by defendant. Defendant is in an insurance business 
or organization and different. There is a "straight line" (an expression 
by Brogden, J.) between these different kinds of unincorporated associa- 
tions-one business, the other fraternal or social. 

The judgment of the court below is 
Affirmed. 
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(Filed 21 Dectwlber, 1932.) 

1 .  Constitutional Law A a-Constitution should generally be given in- 
teqn'etation based on b ~ o a d  and liberal principles. 

A constitution should geuerally be given a n  interpretation based upon 
lbrond and liberal l~rinciples clesigned to ascertain the purpose and scope 
of its lr~'orisioiis, and if tlie meaning is clearly expressed i t  should be 
;~tlol~ted, but if doubtful the intention of those who adopted the constitu- 
tion must be sougl~t. the words to be taken in their ordinary significance 
if not resnltinp in absurdity or contradiction, and recourse may he had 
to former decisions of the Court construing the provisions. 

2. Schools and School Districts A c-Cmnnty Boards may create and con- 
solidate clistricts, but elementary school must be maintained in each. 

Tnder the l~rovisions of our Constitution, Art. IX, secs. 2, 3, the coun- 
ties nre mxde tlie governn~ental agencies of the State in the maintenance 
c~f tlie constitutional sis-month term of public school, and the county 
boards of education are  given power to create, divide, abolish and con- 
solidate school clistricts in accordance with a county-wide plan, C. s., 
,7453, and the Constitution requires by mandatory provision that a t  least 
one elemtwtnry scliool be maintained in each district, C. S., 5451, 5483, 
5489, but no authority is given the, county boards to consolidate tasing 
mu1 nontasing districts. 

3. Sam-It is not rvquiwd that high srhool be maintained in each 
school district. 

The county boards of education a re  given discretionary power to locate 
hip11 schools within the county on the recommendation of the county 
~nperintendent in order to make them available to all the children of the 
(ounty. h u t  i t  is not required that  a high school should be maintained in 
c~ach school district of the county and the county board of education 
nlay, in tlie eserciw of itq discretion, transfer a high school from one 
t1i.tric.t to another. 

4. Same--Statc Board oS Equalization held without authol-ity to discon- 
tinue funds for school districts not abolished by county boards. 

TTherc n county board of education has refused to consolidate several 
~chool  tlistricts with one in whicLh a high school is maintained, the one 
containing the high school b~eing a special t a s  district and the others 
nontasirlg districts, the State Board of Equalization is within authority 
under tlie pro~is ions of chapter 430, section 6, Public Laws of 1931, to 
refuse to provide general control, instructional service, operation of plant, 
: ~ n d  auxiliary agencies for such nontasing clistricts, the statute failing 
t c ~  include "districts" within the powers of the Board of Equalization, and 
tllr ~ons t i tu t ion  requiring that a t  least one elementary school shall be 
m n i n t a i n ~ l  in each school district. 

 PEAL by defendants  f r o m  a judgment  of Schenck, J., rendered a t  
Chambers  i n  Raleigh, on 27 September, 1932. 
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This was an application for a writ of mandamus to compel the de- 
fendants to provide general control, instructional service, operation of 
plant and auxiliary agencies for a tern1 of six months during 1932-33 for 
children in certain school districts in Chowan County, known as River 
View, Ryland, and Ward's. 

The parties agreed that the court should find the facts and give juclg- 
inent thereon; and after considering the complaint, the answer, and the 
certified minutes of the board of commissioners, the court found the 
facts to be as alleged in the following paragraphs of the :omplaint : 

2. During the year 1930-31 there were in Chowan County, among 
other special tax and nontax school districts, the following specla1 t as  
districts, to wit:  Chowan High School, having an authorized tas  rate 
of 30c. on the $100.00 ~ a l u a t i o n  for rnaii1tenaiu.x and ail atlditlollal 
authorized tax rate for bonds, and an actual tax rate of 30c. for main- 
tenance and 20c. for bonds, in which a sc,hool with 1 1  grade.; was 
conducted for 8 months with an average daily attendance of 223 2/10, 
of whom 111 were in the high school grades; Rirer View, having an 
authorized rate of 30c. and an actual rate of 15c. for ma ntenance only, 
in which a school with 7 grades was conducted for 8 months, with an 
average daily attendance of 43; Ryland, having an authorized rate of 
30c. and an actual rate of 15c. for maintenance only, in which a school 
mith 7 grades was conducted for 8 months, with an avwage daily at- 
tendance of 43; Ward's, having an authorized rate o '  30c. and an 
actual rate of 9c. for maintenance only, in which a school with i grades 
was conducted for 8 months, with an average daily attendance of 3s. 

3. I n  the May budget of 1931, the plaintiffs requested of the defcnd- 
ants an  allotment of teachers and funds for said schools l~ased upon the 
foregoing facts, but the defendants, being of opinion thzLt R i w r  View, 
Ryland, and Ward's districts should be consolidated mith Choman High 
School District, refused to allot teachers to said district!; or to include 
them in the budget for participation in State funds, but did allot addi- 
tional teachers to Chowan High School District. The pl,iintiff, Cou~lty 
Board of Education, being of opinion, however, that such proposcd 
consolidation was impractical and undesirable, refused to consolidate 
said school district with Chowan High School and no school facilities 
were furnished by the defendants in River View, Ryland, am\ Ward's 
districts during the year 1931-32. 

4. On 7 May, 1932, elections were held in River View, Ryland, and 
Ward's districts which resulted in revoking the special taxes theretofore 
authorized in said districts making them nontax districts, while Chowai~ 
High School remained a local tax district, operating an eight-rnolltll 
term and levying a tax of 14c. for maintenance and 20c. for hontls, ailcl 
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will in 1932-33 operate an  eight-month term and require a special tax 
of 21c. for nlaintenar~ce and 8c. for bonds. 

5. The  plaintiffs being advised that  under such circumstances said 
nolrtau districts could not lawfully be consolidated with Chowan High 
School Special Tax District for the ensuing year, and being of opinion 
that  there was no other lawful, equitable, or practical way of handling 
the situation made I I O  pro~isioii  for the children of said i~orltax (!is- 
tricts except within the territory comprising said districts, and again 
requested in  the 1932 May budget that  teachers and funds be allotted 
by the defendants to the schools i n  said district for  the six-month term 
during the year 1932-33, and, upon the refusal of the defendants to  do 
so, again presented the matter to the defendants and demanded that  
l)ro\-ision be madc by tlic tlefenda~rts for thc operation of a six-month 
school term for the children of said districts as  required by law in such 
manner as might seem best to the defendants within the limits of the 
discretion and authority conferred and in  accordance with the obliga- 
tions legally imposed upon them, which demand defendants also refused. 

The  court further found as facts tha t  in 1931 and 1932 the defendants 
made a thorough examination into the circumstances affecting the 
organization of the public schools of Chowan County and found that  
the schools would be operated more efficiently and economically by 
assigning additional teachers to Chowan High School and disallowing 
teachers for River View, Ryland, and Ward's, and in the exercise of 
tlicir Imt  jutlgniei~t tlecliired to assign traclirrs to these schools, but 
did allow additional teachers for Chowan High  School and provided 
necessary funds for them and for the transportation of the children 
resident v i th in  the other districts. The  court was of opinion that  
Rirer  T i e ~ v ,  Ryland, and Ward's are not of the same type and class 
as the C h o \ ~ a n  High School District, and rendered judgment granting 
the p la i~~t i f f ' s  prayer for relief. The defendants excepted and appealed. 

. L / + o I  ~~c~y-(;cize,ctl  111 utntnttt und ~ I s ~ i . s f u n 1  . I / f o ~ n ~ p G e n e l . a l  S ~ u l r ~ c l l  
titid S I ~ I ' I  f o r  nppl iu t r fa ,  

11'. D. lJ7-uden  for appel lees .  

,\n.izrs. J. Upon the facts as found by the court the plaintiffs re- 
quested the defendants to provide funds and teachers for supporting 
~ l l ~ t l  co~rtluctiirg a l~ublic school in cncli of the thrce ~ ron ta s  tlistrictq. 

< A 

The  defenclants declined this  request, assigned additional teachers to 
Chowan High  School, and arranged for the transportation thereto of 
eligible children residing in  the other districts. As  a consequence, no 
school is maintained within the boundaries of River View, Ryland, or 
Wartl'.; I h t r i c t .  
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The  plaintiffs contest the legal right of the defendants to  make this 
order, and the defendants rest their authority upon the following statute: 
"The Sta te  Board of Equalization may refuse to include in  the State 
budget all or  a par t  of the teachers i n  any school or schools which may 
be operated in  close proximity to  another school of the same type and 
class, when i11 the opinioii of said board such school coiild be operated 
more economically and efficiently if consolidated in  w h d e  or i n  pa r t ;  
but i n  all such cases said board shall designate the school or schools 
from which teachers are disallowed." Public Laws 1931, ch. 130, see. 6. 
Whether this statute justifies the order made by the f3tate Board of 
Equalization is the question for decision. I t  will be observed that  the 
section does not contain the  word "district," and that  it makes no dls- 
tinction between school districts and schools. I t  must, therefore, be 
considered in connection with the facts set out in the jiidgn~ent of tlie 
court. 

'The C 'o i~s t l t n t~o~~ ,  .\rticl(x I S ,  has the follonii~g pro\ is lo^^. . 
SEC. 2. The  General Assembly, a t  its first session under this C'onbti- 

tution, shall provide by taxation and otherwise for a general and uniforiii 
system of public schools, wherein tuition shall be free of charge to a11 
the children of the State between the ages of six and twenty-one years. 

SEC. 3. Each county of the Sta te  shall be divided inlo a colivenient 
number of districts, in which one or more public schools shall be main- 
tained a t  least six months i n  every year;  and if the commissioners of 
any county shall fai l  to comply with the aforesaid requiaement.i of this 
section, they shall be liable to indictment. 

These sections have been a par t  of the  Constitution since its adopt1011 
in  1868-the second amended in  1875 by providing separate public 
schools for the white and colored races, and the th  rd afterwards 
amended by providing a school term of six instead of four months pur- 
suant to ratification by the people of the proposed change. Public L a v s  
1917, ch. 192; Public Laws 1919, ch. 102. 

I t  has been held that  these constitutional provisions mwe intended to 
establish a system of public education adequate to the needs of the 
people, affording school facilities to all the children of the State, and 
that  the term "uniform" as used in the second section  dot^ not relate to 
schools so as to require that  all schools shall be of the same grade, 
regardless of the age or attainmelit of the pupils, but that  the term 
qualifies the word "system," the provision contemplating the establish- 
ment of schools of like kind and available generally to  the school popu- 
lation. Board of Education v. Board of Commissioners, : 74 N. C., 469. 
I t  has been held, also, that  the legislative grant  of pov7er to make a 
division of school districts refers to the establishment or consolidation 
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of districts as territorial or geographical units and not to the classifica- 
tion or segregation of pupils apart from the land on which they live. 
\Troosley c .  C'onlrs., 182 N. C., 429. These sections are mandator?, 
Julian. v. Ward, 198 N. C., 480; Board of Education v. Board of Comw., 
supra, and for disregard of the mandate in section three the county com- 
missioners are liable to indictment. 

Each county shall have a convenient number of districts in which one 
or more public schools shall be maintained for at  least six months in 
every year. The language is plain, and it is asserted that there is no 
room for doubt. We are advertent to the doctrine that a constitution 
should generally be given, not essentially a literal, narrow, or technical 
interpretation, but one based upon broad and liberal principles designed 
to ascertain the purpose and scope of its provisions. I f  the meaning 
is clearly expressed it should be adopted; if doubtful, the intention must 
be sought, ~VcLeod v. Comrs., 148 N. C., 77, and the intention to be 
ascertained is the intention of those by whom the constitution was 
adopted. Collie v. Comrs., 145 N. C., 170. I n  the attainment of this 
end we may resort to the natural significance of the words employed 
and if they embody a definite meaning and involve no absurdity or coil- 
tradictiou we are at liberty to say that the meaning apparent on the face 
of the instrument is the one intended to be conveyed. Black on Inter- 
pretation of Laws, 1 7  et seq. Likewise, we may have recourse to former 
decisions, among which are several dealing with the subject under con- 
sideration. 

Among the earlier decisions are some which were made upon the 
implied assumption that a school must be maintained in each district; 
aiid in Collie c .  ('omrs., supra, it was definitely said: "-lrticle IS of 
the Constitution, after declaring that religion, morality, and knowledge 
being necessary to good government and the happiness of mankind, 
schools and the means of education shall be forever encouraged, com- 
mands in section 3 thereof, that one or more public schools shall be 
maintained at least four months (now six) in every year in each school 
district in each county of the State." This interpretation was ap- 
proved in  Board of Education v. Board of Commissioners, 178 S. C., 
305, and in  Lacy v. Bank, 183 N. C., 373, the Court again observed: 
"A proper consideration of the article (Constitution, Art. IX)  will 
clearly disclose that its provisions are mandatory, imposing on the Legis- 
lature the duty of providing 'by taxation and otherwise for a general 
and uniform system of public education, free of charge, to all the chil- 
dren of the State from six to twenty-one years,' that the school term 
in the various districts shall continue for at least six months in each 
and every year, and that the counties of the State are recognized and 



754 I N  T H E  S U P R E M E  COURT.  [203 

designated as the governmental agencies through which the Legislature 
may act in the performance of this duty and in  making its measures 
effective. I n  various decisions of the Court the importance and impera- 
tive nature of these constitutional provisions have been upheld and 
emphasized." These expositions are  positive and unequivocal, and as 
was said in Collie's case, "When the people have clearly ordained what 
shall be done, we, as judges, have nothing to do but to obey and to 
rsc cute their will." 

The third section of Article I X  as heretofore construed contemplated 
a t  the time of its adoption the maintenance for the required period of 
a public school i n  each district. As  the means of travel were limited, 
lt  was necessary to bring the schools to the pupils instead of transporting 
the pupils to the schools. Under this system many of t ~ e  schools were 
wholly inadequate. I t  was thought that  the combination of the weaker 
districts could afford relief from some of the evils without disregard 
of the constitutional mandate, and the county boards of education were 
authorized to consolidate school districts whenever in  their judgment 
consolidation would better subserve the educational interest of the coni- 
munity. C. S., 5473; Scroggs c. Board of Education, . 89 N.  c . ,  110. 
The statutes were amended upon the basis of a county-wide plan of 
organization, but no authority was given for consolidating taxing and 
lloiltasing districts. Bicens c. Bead of Educat ion,  157 3 .  C., 769. 

Under the existing law the power to create, divide, or abolish districts 
is  vcsted in the  county board of education, who must exercise the poxer 
in accordance with the county-wide plan. C. S., 5481, 5483. When 
this plan is adopted and two or more school districts a re  consolidated 
into one the county board may make provision for trstnsportation of 
pupils in the consolidated district who reside too f a r  from the school- 
house to attend without transportation. C. S., 5489. I n  the present 
case, however. the four districts have not been consolidated. This is 
admitted. Indeed, the county board of education refused to consolidate 
any of them. The several districts are therefore separate entities, in 
each of which i t  is ordained that  "om or niore public schools shall be 
maintained." 

Elementary and high schools are given a statutory definition. 111 

cacli coulity the school system shall consist of eleven gears or grades 
and shall be graded on the basis of a school year of no; less than  160 
days. The  first seven years or grades constitute the elenentary school 
and the last four years or grades, the high school. C. S., 5386. ,111 

elementary school is  classified as a district school that  einbraces a part  
or all of the seven elementary grades, but is without a suficient number 
of high school pupils or sufficient length of tcrm to  ~ ~ Y W I I I ~ ~  a u~lioll 
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school. C. S., 5388. The number of teachers apportioned to elementary 
schools differs from the number permitted in the high schools, and 
in the former specified subjects must be taught. C. S., 5438, 5439, 5440. 

The location of high schools is thus provided for:  "It is the duty of 
the county board of education, on recommendation of the county super- 
intendent, to locate high schools in the county or to arrange for high 
school instruction in special charter districts, so as to provide good high 
school instruction for all the children. Since the cost of good high 
school instruction is too great to permit the location of small high schools 
close together, i t  shall be the duty of the county board, wherever the 
needs demand it, to locate not more than one standard high school in 
each township or its equivalent: Provided, i t  shall be discretionary with 
county boards of education to continue standard high schools now in 
existence contrary to the provisions of this section, and to establish such 
high schools in townships in which city schools are already located." 
C. S., 5437. 

This statute was framed in  recognition of the difficulty, if not the 
impossibility, of maintaining a high school in each district, and for this 
reason it was provided that with reference to the districts the high 
schools should be located so that instruction in them, as well as in the 
elementary schools, should be available for all the children of the county 
-that is, that pupils who have gone through the seven grades coiistitut- 
ing the elementary schools shall have the advantage of instruction in 
the last four grades of the high school. C. S., 5428. The question of 
locating high schools is a matter within the discretion of the county 
board of education, and in  the exercise of such discretion the board may 
transfer a high school from one district to another. Clark v. XcQueen, 
195 N. C., 714. I t  is manifest that the public school law does not con- 
template the creation of a high school in every school district of the 
State. 

The term "high school" is not mentioned in Article I X ;  the title is 
of statutory origin. Still, when high schools are established as the law 
provides they are made a component part of the public school system to 
be maintained in like manner with the other public schools and made 
available to all members of the school population who "are qualified to 
enter." This was expressly held in Board of Education v. Board of 
Comrs., supra. 

Herein is the marked distinction between the elementary and the high 
school. I n  obedience to the explicit command of the organic lam 
the proper authorities must maintain in every district at  least six 
months in every year one or more schools affording the advantages of the 
elementary grades. As indicated by the statutes and the decisions 
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heretofore cited the constitutional mandate does not extend to the high 
schools, and we see no reason why adequate p r o ~ G i o n  may not be made 
for transporting pupils who have completed the elementary grades from 
the district i n  which they reside to a high school s i t u ~  ted in another 
vhich  is conveniently proximate. 

From what has been written we are led to the conclusion that  the 
section above cited (Laws 1931, ch. 430, sec. 6) did not confer upon the 
State Board of Equalization the power to discontinue the  public schools 
i n  River View, Ryland, and Ward's districts and to  require the children 
residing in  these districts to be transported to the Chowan High  School 
for elementary instruction. W e  must, therefore, affirm the  judgment 
directing the defendants to provide general control, instrcctional service, 
operation of plant, and auxiliary agencies for these cistricts in the 
manner provided by law. 

I f  the provisions of Article I X  are obsolete or ill-adapted to existing 
conditions, this Court is without power to devise a remedy. However 
liberally we may be inclined to interpret the fundamental law, we 
should offend every canon of construction and transgress the limitations 
of our jurisdiction to review decisions upon matters of law or legal 
inference if we undertook to extend the function of the Court to a 
judicial amendment of the Constitution. 

I n  concluding, we may suggest that  the Report of the Constitutional 
Comrnission contains an article on Education which is designed to 
supersede the present law and to meet the  demands of modern educa- 
tional thought. 

The  judgment is 
Alffirmed. 

I.l,>I(;I-ITOS (iIIAl-. J IJXE GRAY.  ICMJIA SPl~;S('I~:II. . % A D  SI 'SAS V. GRAY. 
r. CITY OF HIGH POIST. 

1. 3111nicipal Corporations E f-City is liable for depreciation to private 
land rrsultlng from sewage disposal plant. 

To the extent that the land of a private onner is dep.ciated in ralue 
1)) rcason of noxion? gases and odors gireii off by the senage disposal 
lblnnt of a cit:, the city is liable for such depreciation as a taking of 
lwirate propertv for a public use, although the plant was elected ill accord- 
ance nit11 plans approved by the State Board of Health and the main- 
tcnaiice of such plant is a governmental function of the city. 
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2. Same-Evidence that plaintiff's land was depreciated in raluc because 
of odors from sewage plant held sufficient. 

In an action by a private owner of lands to recover damages caused 
his land by noxious gases and odors emanating from the sewage disposal 
lrliint of a city located contiguous to such land, the testimony of several 
witnesses that odors from the plant Irere strong and extremely objection- 
able on the plaintiff's land whenever the wind was from the plant is held 
.ufficient to take the case to the jury, and defendant's motion as  of non- 
*uit was properly denied. C. S., 567. 

3. Trial C d-Trial court in his discretion may allow jury to visit plain- 
tiff's land for purpose of understanding testimony in the case. 

With the consent of the parties it is not error for the trial judge in 
his discretion to permit the jury to view the plaintiff's land for the pur- 
lwse of understanding the evidence in the case respecting damages to 
the land by the maintenance of a city sewage disposal plant when he 
correctly charges the jury that it  must not regard the information so 
obtained as  substantiye evidence. 

4. Trial B e-Admission of incompetent evidence held not prejudicial 
where it has been withdra~vn and jurx jnstructed not to consider it. 

Where incompetent evidence relating to the question of damages is 
admitted during the trial, but thereafter the court withdra\vs the evidence 
and instructs the jury not to consider it, and competent eridence based on 
lwoper questions is later admitted upon the issue, the admission of the 
incompetent evidence is rendered harmless, and an exception thereto will 
not be sustained. 

3. Appeal and Error J -Where same evidence objected to is later ad- 
mitted without objection appellant ordinarily loses cxccption. 

Khere incompetent evidence is admitted over objection and the same 
evidence is theretofore or thereafter admitted without objection, the ap- 
lwllant ordinarily loses the benefit of his exception. 

6. Municipal Corporations E f-Measure of damages in action for injurx 
to land caused by nosious odors from sewage disposal plant. 

Where the maintenance of a sewage disposal plant by a city causes 
depreciation in ralue to the plaintiff's land by reason of emanation of 
noxious odors therefrom, the measure of damages is  the difference be- 
tween the fair market ralue of the land immediately before and imme- 
diately after the injury to the plaintiff's land by reason of the emanation 
of such odors, and includes its value for all practical purposes to nhicli 
a reasonably prudent man could have put it. 

7. Evidence K +Witnesses may testify from their own knowledge as 
to depreciation in value of land from odors from sewage plant. 

In  an action against a city for the depreciation of the value of the 
plaintiff's land caused by the emanation of noxious odors from the de- 
fendant city's sewage disposal plant it  is competent for witnesses who 
resided nearby to testify from their knowledge and observation as  to the 
difference in va lw of the plaintiff's land immediately before and imme- 
diately after the emallation of such odors. 



758 I X  THE S U P R E M E  C O U R T .  [203 

8. Municipal Corporations E f---Owner of lands mar recover for deprecia- 
tion of land's value from odors from sewage disposal plant. 

The owner of land has a right that  the air over his and sball come in 
its natural purity, and although he may not recover lamages for occa- 
sional pollution of the air  resulting in mere inconvenience or annoyance. 
he may recover damages sustained by reason of the en1,tnation of nosious 
odors from a city's sewage disposal plant when such odors are strong 
and frequent and cause substantial depreciation of the value of the land. 

9. S a m e o w n e r  of land is entitled to recover for damage to land from 
sewage disposal plant from time of first substantial ~njury. 

Where odors emanating from a city's sewage disposal plant amount to 
a taking of contiguous private property for a public use the owner of such 
contiguous land is entitled to damages from the time of the first sub- 
stantial taking. 

10. Same: Nuisance A a---Owner of land damaged by odors f ~ o m  %enage 
disposal plant may maintain action for private nuisance. 

The fact that  a city's sewage disposal plant causes injury to the lands 
of several owners in the vicinity by reason of the emanation of ~losious 
gases and odors will not prevent one of such owners from maintainins 
an action against the city to recmer for  the injury to his land alone. 

,IPPEAI, by defendant f r o m  O g l ~ s b y ,  J., and  a jn~.y,  a t  F r l ~ r u a r p  
St11 T e r m ,  1932, of G ~ m v o ~ n .  N o  error .  

T h e  plaintiffs allege t h a t  they a r e  t h e  o w i ~ c ~ s  of a c e r t a i ~ l  tract or 
parcel of 1a11tl ( t l e s c r i b i ~ ~ g  same)  containing about 20C acrcs: that  the  
sewage disposal p lan t  of t h e  defendant  adjoins thc  l ands  of tht. plnin- 
tiffs; tha t  sewage f rom the tlisposal plant  has  orerflowetl R I I ~ I  ~ ~ e p ~ ( 1  
onto the lands of the  plaintiffs, a ~ ~ d  a noxious and  violent odor mial l -  
a t ing  f r o m  said disposal plant  c o n t a m i n a t ~ s  the atmoephcre atljoiuing 
the plaintiffs' lands, and t h a t  the  defenda i~ t  has  placed te r ta iu  manholes 
i n  the said sewer l ine and  t h a t  these noxious odors enianate f r o m  thr. 
said n~aillioles also. T h e  seepage and  overflow and  discharge of r a n  
sewage a n d  t h e  e m a ~ l a t i o n  of nosious odors, h a s  rende .ell the lands of 
plaintiffs unfit f o r  use and  unfit f o r  liabitation, causiqg and creating 
a permanent  and  cont inuing nuisancc upon t h e  lands of the plaintiffs. 
a s  the  result thereof they have  suffered damage  and  lots i n  thr, wm of 
seventy-five hundred dollars ($7,500). Plaintiffs '  allegations a r e  denied 
by defendant, a n d  upon t h e  issues there was  a verdict f o r  the  plaintiffs. 

T h e  court  below rendered the  following judgment:  ' T h i s  r a u ~  corn- 
ing  on t o  be heard  and  being heard before h i s  Honor ,  J u d g c  J o h n  M. 
Oglesby a n d  a j u r y  and  the j u r y  h a r i n g  answered t h e  issues submitted by 
the  court  a s  follows: (1) Are  t h e  plaintiffs t h e  owners of the  land (10- 
scribed i n  the  compla in t?  Aiiswer : Yes. ( 2 )  H a s  plaiutiffs' land as  de- 
scribed i n  the  complaint been wroiigfully taken by t h e  defendant tlirough 
nosious odors f r o m  the operation of defendant's sewage p l a ~ i t .  as  alleged 
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in the complaint? Alnswer : Yes. ( 3 )  I f  so, what permanent damage, 
if any, is plaintiff entitled to recover? h s w e r  : $2,000. 

I t  is, therefore, ordered, adjudged and decreed that  the plaintiffs, 
Leighton Gray, June  Gray, Emma Spencer, John B. Spencer and 
Susan V. Gray, recover of the defendant, city of High Point, the sum 
of two thousand dollars ($2,000), as permanent damages to the follow- 
iug described lands of the plaintiffs, to wit :  Beg i l rn i~~g  a t  a post oak 
on D a d  Frazier's line; running tllence W. 164 poles to a hickory; 
thel~ce 8. 175 poles to a stone; theme E. 164 poles to a red oak;  thence 
S. to the first station, containing 200 acres. 

I t  is further ordered, adjudged and decreed that  upon the payment 
by the defendant city of H igh  Point to the plaintiffs of the said sum 
of t x o  thousand dollars ($2,000), the payment of the same shall be in 
full satisfaction and settlement of all damages, claims or denlauds of 
the said plai~itiffs, their heirs, administrators, executors or assigns and 
that thc plaintiffs, their heirs, administrators, executors or assigns are 
hereby forever barred from asserting any claim or demand for damages 
of any nature, kind or description whatsoever for and on account of all 
damages to the lands of the said plaintiffs above described due to, bc- 
cause of and on account of the construction, locatiou of, nlaintelia~icc 
and operation of the selvage disposal plant of the city of High Point  
on the Mary TViley land situate in Jamestonn Township, Guilfortl 
County. Sort11 Carolina, and on account of the maintenance of the 
s r v  ape outfall pipe line, through, over ant1 across the lands of tllc 
plaintiff'. above described, the said sum of $2,000 being in full w t t l c m e ~ ~ t  
and ~ntisfaction of all damages past, present auc? prospccti~c.  I t  is 
flwt11c.r ordered that the costs of this action be taxed against the city 
of High Poilit. It is further ordered that this judgment be rcgisteretl 
i l l  the office of the register of deeds of Guilford County. Sort11 Caro- 
l i ~ ~ a ,  ant1 the same s l d l  operate as a conveyance of a pcrpetnal easniimt 
to the city of High Point  in and to the lands of the p l a i~~ t i f f s  l icrr i~i  
described for the purposes herein set forth." 

The defendant madc nulilerous exceptiolis a11t1 assig~irne~tts of error 
a ~ l d  appealed to the Supreme Court. The  material one. will be con- 
sidered in the opinion. 

C ' r .a~ssos ,  J. At the close of plaintiffs' evidence aud at the close of 
all the cvidence the defendant made motions for judgnient as in case 
of no~rwi t ,  C. S., 567. Tlic court below OT e~.ruled the motions and in 
this we call see no error. We think the eritlencc, taken in the light most 
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farorable to plaintiffs, sufficient to be submitted to a , ury  on "taking 
or appropriation." 

The  plaintiffs o~vlied about 200 acres of l a d ,  about 6 n i 1 1 ~  from 
the defendant city of High Point .  The  defendant, nithill almnt 10 
to 15 feet of plaintiffs' land, on the east side of tlie Farm, rrccted a 
w r a g e  disposal plaut. The city of High Point  has a population, nc- 
(,ording to the last census (1930) of 36,745 inhabitants. The  scnage 
disposal plant cost $460,000. The  plans and the plant as czorlztructetl 
were approred by tlie State Board of Health. Tlie capacity of t h ~  plant 
\ \as  designed for a little less than fire mill io~i gallons of srnapc, llcr 
'3.1 liours. The  amount of sewage that has been going into it for the, 

24 hours is on a11 average of 1 ~ s s  than half of that. Tlie capacity of the 
plant is double thc aniount of sewage it is now receir ng. Tllc plant 
was completed and put into operation about 1 June,  1129. 011 plain- 
tiffs' fa rm nerc  good buildings, good home, two-story house, cliini~lr~y 
at each end, good well of water, good barn and double c .ib. 

The  principle has bcen 1o11g settled in this juristlictiol ant1 w t l turly 
~ta te t l  in D o t ~ n e l l  I * .  G T P P I U ~ O T O ,  164 S. C., at p. 384, that T \ P  up:riii 
r c p n t  i t :  "The tlcc~isions of this S ta te  are in a p p r o ~ a l  of t l ~ e  l,ri~it-il)l(~ 
that the oniier can recoler such damage for a ~ r o i ~ p  of t l i i ~  charartcr. 
and that the right is 11ot affected by the fact that the acts coniplainctl 
of were done iii the mrrcise of gorernmental functions or by cyp1w. 
municipal or legislatile authority. the position being that the da~iiapc~ 
arising from the impaired T aluc of the property is to be ro11~1tIcrc(1 
and dealt with to that  extent as a 'taking or appropriation,' ant1 bri11gh 
the claim within the conrtitutional principle that  a n i a n ' ~ ~  p r o p ~ r t y  niay 
not be taken from him even for the public benefit rscept upon co111- 
pe~isation duly made," citiug Inally authorities. C'ooX 1 . .  X E ~ I ( ( ~ / ( J ,  191 
x. C.) 1. 

I n  fact, in J o n e s  1..  lIigh P o i n f ,  202 N. C., 722, the t l ~ f ~ n c l a n t  in this 
action, the principle iq tersely statrd : ('The graraniell of the coniplaint 
is  the partial taking of the plaintiffs' property by tlic ( v a t i o n  of :I 

nuisance, and the jury was specially instructed that the tlcfe~itlant hat1 
the right to erect tlie plant and iiistall tlle machineiy. Dtrytoi~ c .  
. I shcc i l l r ,  185 S. C'., 1 2 ;  I~ 'a t /d l in ,  1 ' .  Tl' l lminy/fon,  185 X. C.. 257. 
. . . (11. 723.) The judge told the jury in nords hat could not 
liavc been n~isunderstood that the defendant had the ri+t to operate 
the plant as a gorernmental function and more than once tlirectctl 
nttention to the immediate question whether odors enlanating from the 
plant substantially decreased the market value of the la1 (1.)' 

The plaintiff introduced the following witnesses: 
C. L. Gray testified, in pa r t :  That  the land had heen in the fmnily 

nearly 100 yearq, since 1836, and quite a portion subject to cultiration 
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a11d free from liens. "Certain rcfnse from the city goes through the 
sever pipes into these receptacles, from the toilets in the city. . . . 
I h a w  been on that farm during tlie last three years. I drop there some 
three or four times a year. I live in High  Point. . . . There are 5 
rnal~holes ill this 3300-foot l i l~e .  I ha re  been to this city sewage disposal 
plant and around it.  W e l l ,  it i s  a p r e f t y  severe odor  of l lz iman excre- 
m e n t .  . . . The sewage plant is on the east side of our farm, and 
al ien the wind is from the east you can smell it  then, of coursc. . . . 
W h e ~ i  1 smell that odor, I would be on the north side of the place about 
half way, from the middle of it I could smell it. . . . I f  I S  r e r y  
uausea t ing .  I t  turns your stoniach if you don't n o r e  about a11d get sonie 
good fresh air  mighty quick." 

Mayfield Hoowr  : "I live from the Gray place about half a mil?, I 
suppose. I h a w  heen a t  the city disposal plant a time or tno,  two or 
tl~rec, times, I suppo~.e, since i t  \$as built. I kiiow about \\here Mr.  
Gray's line is. I t  is right at 10 or 15 feet from the sewage disposal 
p l a ~ ~ t ,  runs right up  to it. 7 ' h e ) p  is a n  odor  f h a f  ar ises  f r o m  f h i s  sewage 
p lav t  t h a t  yo11 cat1 smel l  on  th i s  propert,tj t h a f  is in confrowrs , t / .  This 
otlol* is a hard odor to describe. I t  has a gas and dye odor colmected 
nit11 it and all, an  odor that  arises, and tlie weather conditions has a 
good deal to do with when you sinell it, a i d  nhere  you are a t  i11 regard 
to the ~r i l id .  I t  ia a I ' o ) ~  ob)zo~.i01~,5 odor ,  a w f z ~ l  bad odor  n f  f i n w s .  
. . . I have bee11 around the Grav place, the Gray home, since the 
ilr.;tallatioii of this sewage disposal plant. You can s~iiell this odor that 
smclls the same as at the pla11t 011 the farm there, on the Gray farm. 
imd :d*o 011 niy farni, as f a r  as that is conc~rned.  . . . I smelled it 
f iw or tell minutes at a time, when there was a breeze b l o w i ~ ~ p  in yaw 
p t h .  you smelled it. I smelled ~f prac t i ca l l y  ever?/ t w o  o r  f h r e c  hour\ 
i71 f h c  day. 111 freezing weather we don't smell it .  The point is, in 
sultry veather is our trouble with those odors. Tha t  starts ill the spr i~lp  
of the year, of course. . . . I have lived where I am 110w all my 
life. . . . I haven't objection to the location where the p l a ~ ~ t  is, if 
they v i l l  eliminate the odor. . . . Seems to nie we h a w  bee11 
~mel l ing  this practically e w r  since the plant was erected there." 

K i l l  Leonard: "Hare  been on the Gray farm about once every week 
for six years. I farm. I know where this High Point sewage disposal 
plant i>. . . . I smell i t  when I am at home. I live about 200 feet 
from Mr. Gray's place. I hare  smelIed it on the Gray placc. Do1r11 
the re  a / .ound his feed b a r n ,  clotcn o n  f h e  cweX.. I could~i't sap anything 
else I didn't like to smell it. It smelled bad.  . . . T h r  odor  zrnc 
d e f c c f e d  a f f e r  t h e  p lant  w a s  bzli l f .  I d i d n ' f  s n z ~ l l  i f  b e f o ~ e .  That odor 
u n ~  not there as  I know of before. I was there 011 that place before 
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the time it was built time and time again, and didn't smell any odor. 
. . . T h e  place I cultivate is about threequarters of mile from this  
sewage disposal plant. A little further than the Gray farm is. I have 
becn tending that  piece of property I am on I I O W  for two years. . . . 
I live about three-quarters of a mile from tlle disposal plant. I know 
about vi11en that  odor is going to come. I close 7n?y windou s." 

M. A\. Nitchell :  '(I h a w  smelled the odor. I was sitt ng 011 IF f ro~r t  
porch, two and a half miles from the plant. Well, if it  is a warn1 
sultry time arid the breeze is  conling from tlle south you can s~ilell it." 

1%. S. Jones : "I know where the High  Point  city selvage disposal 
plant is. I have been there. My land is located about half a n d e  west 
of the plant. I have been living tliere 32 yc,ars. That  Gray land is the 
adjoining f a rm to my home. . . . Q. Where have you been \\he11 
you smelled those odors? Answer: Well, I ha re  been a t  m y  own liome 
and on the Gray f a rm both, a t  both places. . . . I f  is a el,!/ bad 
odor. I t  is a mixture of all kinds, and i t  has gas that  forms fro111 
this substance that comes from High I ' o i ~ ~ t ,  from cafes, from llotcli, 
from hospitals, from all of the toilets evrvywliere, almost, a ~ r l  it  is  
put there in one hole and stands tliere for months, for months at a tiluc. 
I t  lias gas from that. I smelled that on the Gray farm . . . I f  is 
a sicX,l?j ni.nsfy smel l .  I don't know of nnythi~rg else that is the W ~ I I C ,  

that  has t11c same smell, very unp leasa~~ t .  I h a r e  bee1 on both sides 
of the Gray farm. Been O I I  this side, the nortli side, ant the south sitlc. 
I ha\ e smcllcd it mostly 011 tlle north side. Same kind of odor I ha1 c 
bcen smelliiig all the  timc. T ' w ~  Outl o d o ~ ,  5itAly. I f  smells y i w y ,  j u t f  
lrXe escaping qas to me." 

Leighton Cruthis:  ('I live on the Gray farm. L b n  i n ~ r r i e d ,  n~ltl l in lc  
a f:mily. I know vlicre the city sevage disposal plant is. I would say 
I lire betnee11 800 to 900 yards from rlie dis1)osal plant. I liave s~iielletl it 
ever sincc it llas bcen there. T'ht. o d o m  a1-P bad.  . . . I c u l t i ~  ate 
the Gray farm, h a l e  bcen there about tn.0 years." 

r 3 1 herc were many other witnesses introduced 1,- plaintiffs nlio tcqti- 
fied to like effect. 

The defendant's nitnesses testified to the effect tliat the seJrage dis- 
posal plant was erected in conformity to tlie plans, and appr01ed hy 
the State Board of IIral th,  and the wituesscs, engineers, xen t  illto 
i ~ i i i ~ u t e  detail as to the nlanller and method of co~istruction and opcw- 
tioil. The defcnclal~t's n itnesscs denied the n~ater ia l  allegations of plaili- 
tiffs' witnesses. 

The following is in the record, ui~objected to :  "The court further in- 
structs you tliat the court permitted you to view tlie premises in question, 
and that  the court exercised its discretion in permitting you to (lo SO. 
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Counsel have agreed-both counsel for the plaintiffs and the defend- 
ant-that they had no objection to you going to the plant and investi- 
gating and looking a t  the condition there. The  court did this so that 
you might have a better impression of the whole situation. The court 
further illstructs you that  i t  charges you now that  you are  not to con- 
sider anything tha t  you saw as  substantive evidence; that  what you 
saw upon a visit to the premises is to  be considered by you only to 
enable yon to understand the testimony of the witnesses." 8. 2.. Stewar t ,  
189 S. C., a t  p. 345. 

The defendant colitends that  it was "prejudiced by the testilnony atl- 
mitted OT-er appellant's objection in which witnesses were allowed to 
testify as to the value of plaintiffs' land before and after the erectioii 
of defendant's sewage disposal plant, notwithstanding his Honor on tllc 
secoi~tl day of the trial instructed the jury ~ o t  to consider the evidence." 
This contention cannot be sustained. 

111 ,9. L'. Stewar t ,  supra,  at  pp. 344-5, citing a wealth of authorities. 
is the observation : ( 'The power of the court to withdraw incompetent 
c d c - i ~ c e  and to instruct the jury not to consider it lias long been recog- 
l~izctl ill this State." Purrot t  a. R. R., 140 N. C., at p. 548; Eakel* v. 
Internut ionul  Shoe C'o., 199 N. C., a t  p. 385; S u n r e  a. Fert i l izer  C'o., 
200 S. C., a t  13. 708. 

The court below, after calling attention to certain eviclel~ce of plain- 
tiffs' xitnesses, who testified as to value of the property, instructed the 
jury not to c o ~ ~ s i d e r  it, and clearly instructed the jury "If it made any 
impression upon your mind disabuse your mind of that  impression." We 
can see no prejudicial error. Certain witnesses testified as to the odor, 
autl, if objectiomble, the questions of value or damage n.as thereafter 
pr01~erly propounded to the witnesses, the following being substantially 
the questions and answers thereto: "Q. Do you have an opinion satis- 
factory to yourself as to the fa i r  market value of this Gray land 
immecliatcly prior to the emanation of these odors? A\nswer : Yes, sir. 
Q. Do you have an opinion satisfactory to yourself as to the fa i r  market 
value of the Gray land after the odors had begun to emanate? I have. 
I nni familiar with land d u e  in that  vicinity, tlie market value of land 
ill that 1-icinity. Q. What in your opinion was tlie fa i r  market value 
of the Gray land iinmediately prior to the emanation of those odors 
from this p lant?  Answer: Well, I think the place would be cheap at 
$30 an acre. Q. Do you have an  opinion satisfactory to yourself as to 
whether or not the market value of this land has been impaired by 
~ i r t u e  of the odors which you have described? Almver: yes, sir. Q. 
K h a t  is that  opinion, and what is the impairment, if any! Answer: 
That  it lias beell impaired, and I would state that to bc practically $20 
per acre." 
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7 7 llle nltiiesses cxamiiied ne rc  familiar nit11 lalid values in that  
riciuity. Dtfendant propounded similar questioi~s to rimily of its own 
IT itnesscs, \\ 110 statcd the land was not danlaged. 

0 1 1  this aspect the principle has long been settled in this jurisdiction. 
"111 I l f o a ~ r  1 % .  Rur l ing fon ,  162 K. P., a t  p. 144, we fiiid: '011 the questioii 
of tlarnngw, his Honor correctly applied thv rule as it obtains with us, 
that the daniagcs are coilfined to the dimiiiished pecuiiiz ry ralue of the 
property incicie~it to the wrong. J le fz  c. .lshccille, 150 N .  C., 748; 
Tl'illianis 1..  (:rcenz!/lle, 130 K. C., 0 3 ;  the evidence as o specific cases 
of s i rk lms in plaintiff's family hariiig been admitted and its coiisidcra- 
tioii allo~retl oiily as it tcntird to establish the existence of the nuisai~ce 
:~nd  the, amount of damage done to the property." IITagner c. C ' O ~ O L ~ C ~ ,  
200 S. ('., 5.2; Grcrn<boro c. Garrison, 190 N .  C., at  p. 578; C'onstm~c- 
fcon ('0. 1 . .  fl. R., 165  K. C'., a t  pp. 45-6; 46 C. J., p. 529. 

111 fact, unobjerted to, J .  E. Leo~~ar t l ,  a witness for plaintiff, in re- 
buttal testified, in pa r t :  "I an1 a farmer. I h a r e  been to this city 
tlisposd p l m t .  I certaiiilv did o b s e r ~ e  odors emanating *ram that  p l a ~ ~ t  
tluring those ycars I spoke of. I observed those odors \r-l~ile on the Gray 
farm. Several times. 1 h a ~ e  bee11 at the liouse oil the Gray farm. The 
odors are pretty s r ~ c r c ;  w r y  uiipleasant to me. I hzre  ail ol)liiioi~ 
satisfactory to myself a. to tlic fa i r  111arket ~ a l u e  of the Gray proprrty, 
the Gray f:irn~, immediately prior to the e~lia~iat ioi i  of those odors 
froiii this plalit, inirnediately before tlie odors hegan to emanate. I 
tliinli 1 ail1 familiar vi t l i  land values in that section." The  \ritness 
tllcw statd his: opinioi~ as to tlie fa i r  market d u e  immediately prior 
to the emailatioi~ of the odors-"I Ilnw an opinion ratirfactory to niy- 
wlf as to the esteiit tliis l a i ~ d  has bee11 impaired, if any. I would .ay it 
lias been cut down as niuch as $Z all acre." 

111 Blirlfo?l 1 % .  IZ. K. ,  190 3. c'., a t  1). 6 7 4 ;  citing nurner3us authorities, 
tlie followiiig ohscrratio~l is made : "It  is thorouglilg estilblished in tliis 
State that if incompetent evideiic~~ is admitted o ~ c r  objection, but the 
same ex itlcilcc. lias theretofore or tllercafter beell give11 ill other parts of 
tlie rsailiiilatiol~ ~ ~ i t l l o u t  objection. the bellefit of the exc.eption is or&- 
iiarily lost." A\ t r i i c c  r .  E ' c r t i l ~ z e r  C'u., 200 3. C., a t  11. 738. 

The court below cliargcd the ju ry :  "The court further instructs you 
that the owntr of land lias a right that  tlie air  wliicli tomes upon his 
~ r c m i s e s  sliall come in its l~a tu ra l  purity, frecl from artifi(2ial impurities. 
'This right, the court further instructs you, lias its correlative obligatiol~, 
\\liich is that one rnust not use his o n n  premises in such a inani1er 
;rs to cliscliarge into thc atmospllerc of his ~leighbor noxious gases and 
odors ~ ~ l i i c h  s u b t a ~ ~ t i a l l -  affect its nholcsomcncss. The  court further 
iiistructs you, that this right of the air  ill its natural condition is one 
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of the rights that  attach to the freehold, and that  if i t  is denied the 
owner by beiiig substantially invaded by the defendant, as  alleged in 
the complaint, that  is, by discharging noxious odors upon tlie Gray 
land, the defendant would be liable. The  court further instructs you 
that the invasion or denial of the right must be a substantial iilr-asioii - 
or denial. The  noxious odors, if any, must permeate or pass over the 
plaintiffs' land in such volume and with such frequency or to such an  
extent as to constitute a taking. The  court repeats that  occasional odors 
merely causing inconvenience or annoyance will not constitute a taking 
as conten~plated under the law. Therefore, gentlemen of the jury, tlie 
question presented for you to determine in  your deliberations is, hal-e the 
plaintiffs established by the greater weight of the evidence or preponder- 
ance of the evidence that  the plaintiffs' land has been wrongfully take11 
by the defendant through noxious odors from the operation of defentl- 
ant's sewage disposal plant 1 I f  so, the court instructs you that  liability 
would attach; otherwise i t  would not." W e  can see no error in the 
charge above, and defendant's exceptions and assignments of error must 
be overruled. 

I n  Cook v. Jlebane, 191 N. C., a t  p. 10, we find: "In R h o d ~ s  r .  
Ilurhanz, 165 K. C., p. 681, Hoke ,  J., speaking to the subject, says: (It is 
contended for defendant that damages of this character should not be 
allowed, because the property of plaintiff does not abut directly upon 
tlie stream, and there has been no physical inrasion of plaintiff's rights 
i11 the same; but this position, in our opinion, cannot be sustained. The 
property injured ext&ds to within 50 yards of the stream, and the 
evidence tends to show and the jury has established that defendant 
wrongfully maintains there permanent conditions amounting to a nuis- 
ance, bringing plaintiff's property directly within the harmful effects 
and sensibly impairing its ~ a l u e .  I n  Donne71 c. Greensboro, szilirc~ 
(164 i\'. C., 330)) the Court, in speaking to a similar suggestion, said:  
'111 such case, and except as affected by the existence of certain rights 
peculiar to reparian' ownership, a recovery does not seem to depend (at  
all) on whether the damage is carried through the mediuin of pollufetl  
wa fer  or noxious air; the injury is considered a taking or appropriatioli 
of the property to that  extent, and compensation may be awarded.' 
. . . And 1 Lewis on Eminent Domain ( 3  ed.), sec. 230, says: 'The 
owner of land has a right that  the air  which comes upon his premises 
shall come in its natural condition, free f rom artificial impur ihes .  This 
right has its correlative obligation, which is that  one must not use his 
own premises in such a manner as to discharge into the atmosphere of 
his neighbor dust, smoke, noxious gases, or other foreign matter which 
substantially affects its wholesomeness,' etc.' ilfoser v. Burl ington,  162 
N .  C., p. 144." S u r r u f t  21. Dennis ,  199 S. C., 7 5 7 .  
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The court below further instructecl tlic jury :  ((,I nuisance, gentlemen 
of the jury, the court fiuds is  anything that  worketh hurt ,  inconvenience 
or damage to another, and the fact tliat the act done may be otherwise 
lavful  does not keep it from being a riuisance: Tlie inconvenience com- 
plained of must not be fanciful or such as would a f f x t  only one of 
fastidious taste, but it must be such as would afiect ail ordinarily reason- 
able man. The court instructs you, gentlt~men of the jury, that  tlic 
plailitiffs canuot recover for occasiollal odors w1lereb.v the plaintiffs 
on their land would experience annoyance and iucoi~venience." 

The defeildant contends that  the decision in l i o l t o n  v. O i l  C'o., 201 
F. C., 744, is contrary to the charge of the court below. We think i ~ o t .  
The above charge is an epitome of the holding iri the 1 , ' o l f o n  case, and 
cases therein cited. 111 that case it was said, a t  1). 748: ((The law ouly 
deals with real, substantial injuries-de mintmis I I O I I  curat 1e.r. The, 
law docs itot recognize nervous particularity." 

Tlie court further charged tlie j u ry :  "'L'lie court r-peats that the 
plaii~tiffs, if eutitled to recover a t  all, would be eutitled to recover only 
for tllc impairiiicwt of the market value of tlie property by iioxious 
odors as alleged in the complaint. These odors must be sufficient to 
constitute a taking, and must directly and proximately cause a vrongful  
taking by the defeiidarit tlirough the operation of the sewage disposal 
plairt. The  court furtlier instructs you that if you f i l~d  there was a 
taking, the11 it ~vould be for you to cletermiiw in your del beratious m1w11 
the taking occurred and wliat date daniages, if ally, nol l t l  occur. Tlic! 
court instructs you tliat the plaintifis would he eiititlrtl to recover, if 
ctititlrd to recover at all, froni tlie tiirle tllc first sutstalitial tnbi~ig 
occ~rred ."  We can see iio error in tlie charge, objected t ,  by tlcferrtl:~l~t, 
as n c  t h i ~ i k  the cl i d c ~ ~ c c  snfficicnt to he submitted to the . u r y  on "takilig 
or approl~riation." 

It was agreed that  an issue as to pcrnia i le~~t  tla~ilage sl~oultl hc> s u b  
mittrd to the jury, nliicll n-as doiie. T.lTagv~r 1 % .  C ' O ~ O I C ~ ,  200 AT. ("., 
at  p. 85. 

The court further cl~argetl the ju r j  : "The court furtlicr cliai,gc,s 
you that in estimatiilg the value of property that lias bcel~ takctl, all 
the capabilities of tlic property ant1 all tlw uses to n l r ic l~  it may hc, 
applied or for nliicli it  is adapted are to bc considered, 111d ]lot ilicrclj 
the condition it was in at the time or the use to nliicli i t  was tlieii ap- 
plied by the owner. That  is, you determine nlietller oi ilot there has 
been a taking and wlmt damage, if ally, the takiirg n o u  tl result to t l ~ c  
property in the use to which it may he applied by a percon of o r d i n a y  
prudelice. Tlie court furtlier instructs you tllc particular use to \vliicli 
land is applied a t  the time of the taking is ]lot the test of its value, but 
it, a \  a i labi l i t~  for ally \ alunblc or heireficial use to  n l~icli it \\auld likvl\ 
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be put by a man of ordinary prudence should be taken into account by 
you." -1yden 2%. La)~caster, 197 S. C,, 556. T o  this there was no es- 
ception, and me think it well states the law. 

-1s to defendant's discussioii ill regard to the right of action by air 
individual to recover for a public nuisance. I n  ,lLc,PLanus v. R. R., 150 
N. C., at p. 662, we find: '(As we have heretofore endeavored to show, 
the nuisance alleged in the complaint, and established by the verdict 
011 the first issue, is of a kind and character which involves the inrasioli 
of the rights of all owners or lawful occupants of adjacent property 
~vhose individual rights are injuriously affected, and a right of action 
on any one of them is in no way impaired because the injury done him 
is the same or similar in kind to that  of all others i n  like circumstances, 
howerer numerous. Such owner is not required to establish the existelice 
of damage or injury special and peculiar in reference to the illjury 
generally suffered by other adjacent owners who are similarly situated." 
"-1 nuisance may be both public and private." Szcineon v. Realty ('o., 

200 N. C., at p. 279, citing McJIanus v. R. R., supra. 
The  court below ably and clearly set forth the law applicable to the 

facts and plumbed the decisions of this Court, and in no wise impinged 
C. S., 664. I t  looks like thrashing over old straw-the matters in this 
appeal, it  seems to us, have been so long settled in this jurisdiction. 
We will repeat, as was said by Hoke, J., in the Donne11 case, sups, 
at 13. 337: "Recognizing the importance of the principle inrolved and 
the practical effect of its application in the present instance, we ha re  
given the cause our most careful consideration, and, having done this, 
we must administer the law as we are enabled to see it, and trust to the 
moderation and good sense of our juries to make fa i r  and righteous ad- 
justment of the conflicting interests iilrolved." I n  the judgrnent below, 
we find 

No error. 

AATIRETV GREEN T. INTER-OCEAN CASUALTY COMPANY O F  
CIKCINKATI, OHIO. 

(Filed 21 December, 1932.) 

1. Insurance R c-Ability to do odd jobs of trifling nature will not pre- 
vent recovery under disability clause in life insurance policy. 

The ability to do odd jobs of a cornparatirely trifling nature will not 
prevent an insured from recovering under the provisions in a life insur- 
ance policy for the payment of a certain sum monthly in case the insured 
shouId become "wholly and continuously disabled and prevented fro111 
performing each and every duty pertaining to any business or occupation 
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by reason of sickness," and in this case tlie insured's evidence of such 
clisability n a s  suacient  to be submitted to the jury, i t  being for the jury 
to determine under proper instructions from the court \\hetlicr the in- 
sured had suffered such disability a s  to entitle him to recover nuder the 
terms of the policy. 

2. Same: Evidence K bTes t imony  of expert that insurcbd would not br 
able to again perform his  regular employment held ct>mpetent. 

I n  an  action to recover 011 a disability clause in a policy of life in- 
smancc, testimony by a medical expert who had examined the insured 
that in liis opinion the ii~surcd would never be able to again perform his 
rrgular employmeut as 3 section hand is held c o m ~ t e n t ,  and testimouy 
by the insured that  lie did not know 11o~v to perform any work other 
tlian manual labor is held not prejudicial, there being s~fficient evidence 
to go to the jury on the question as  to wlietlicr the insured had suffered a 
disability within the meaning of tlie policy. 

3. Trial P a-Issues presenting all essential matters in dispute arc snf- 
ficient. 

Issues arc  suffic.ient if they present for tlie determination of tlic jury 
a11 essential matters or deter~niuative facts in dispute. 

4. Insurance I' b-Issue tendered as to matter of defens'- in policy held 
prpperlg refused under the pleadings and evidence. 

I n  an  action on an  insurance policy the plaintiff is not bound to 
;inticil~ate defenses which the insurer may set up, i t  b?ing sufficient if 
thc complaint contains a statement of the policy contract and alleges 
facts upon wliicl~ the illsurer is liable thereunder, and the insurer's failure 
to make ~)aymcnt  in accordance therewith, and wliere i r ~  an  action on a 
disability clause in  a life insurance policy the plaintiff alleges the con- 
tract and his disability covered thereby. and tlie insured fails to set up 
in its answer that  disability was payable under thc terms of the policy 
only in case the plaintiff was regularly attended by a pl@5nn, and the 
insurer introduces no evideuce: H e l d ,  the 1)rovision as  to nttendancc by a 
l)ll?sician call be \ri~ivcd by the insurer, and the insurer'r, contention that  
it n a s  error for the trial court to refuse to submit an  issue a s  to whether 
the insured liad been so attended by a physician cannot be sustained. 

3. Appeal and Error E b-Matters not set out in record arc deemed 
correct. 

Where tlie charge of the trial court is not coritai~led in the record i t  is 
1)resumed that  the court correctly charged the law on every material 
aspect, and charged the law applicable to  the facts. 

6. Insurance P g: Action B g-Judgment  may not order insurer to pay 
monthly disability payments to insl~reil subsequent to date of sum- 
mons. 

Where in an  action to recover under a disability claus(h in a life insur- 
ance policy the insured is entitled to judgment upon the verdict of the 
jury, the recorwy should be limited in the judgment for the period of 
disability up to the time of the issuance of summons, but judgment that  
the iusured also recorer the monthly disability payments; "so long as  he 
shall lire" is error, tlie alleged cause of action halring already accrued, 
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and the judgment not coming within the provisions of the Declaratory 
Judgment Act which was designed to set controversies a t  rest before they 
led to repudiation of obligations, the invasion of rights, and the com- 
mission of wrongs. 

.IPPEAL by defendant from Clement, J., at  February Term, 1932, of 
R~TIIERFOKD. Modified and affirmed. 

This  is all action brought by plaintiff against defendant to recover on 
a11 insurance policy. The  defendant, Ilndrew Green, was working as a 
section hand for the Southern Railroad Company, and had been for the 
past 26 years off and on, and lived near Forest City, N. C. H e  testified, 
i n  pa r t :  "Prior to February, 1931, I worked as  section hand for about 
7 yearq putting in service tracks tile on the Southern Railroad. The  
Soutlieril Railroad Pompany deducted from my wages each month 
premiums on the ilisurance policy involved in  this suit. I n  February, 
1031, I took sick and had a smothering in  my heart. I t  affected my 
back and my stoniach swelled up. I could not lay down and had to set 
L I ~  in a chair part  of the time. My  arms swelled and my stomach and 
ankles hnelled. lliy heart and back and stomach swell yet. I am unable 
to work. When I attempt to work I have a smothering in my heart. My 
stomach swells u p  and I cannot eat anything and cannot rest a t  night. 
N y  back gets to drawing and throws my stomach out of fix and creates 
n smothering around my heart. Since February, 1931, I have been un- 
able to do any work except walking around and piddling about. I also 
have a shortness of breath, . . . I cannot read and write. (On 
cross-examination.) I raked u p  a little hay or oats for Mr.  Grover 
XcDaniel. H e  put us in there to pull oats but I couldn't do that  and 
I (lid not help cut oats. 1 piddle around at Nrs .  Cole's a little bit," etc. 

AIndren Greell plaintiff, recalled, testified as follows: "Q. Andrew, 
state to the jury nliether you know how to do anything except manual 
l~tbor or not ? Objection by defendant. Overruled. Exception. Answer: 
No, sir." 

Dr.  A. C. Duncan, witness for plaintiff, admitted to be an  expert, 
testified, in pa r t :  "I know Andrew Green and examined him, I guess, 
some six or eight times in  the last two years. He has organic heart 
lcsious u n d  some nephrif is-  kidney trouble - they call it Bright's 
Disease. That  condition incapacitates him from work so f a r  as hard 
lnanual labor is concerned. H e  is totally disabled from performing hard 
manual labor. I n  my opinion, he  is  permanently disabled from per- 
forming hard manual labor. As a rule, his condition would get worse 
as time goes on. (Cross-examination.) The  first time I examined An- 
drew was probably a little more than a year ago. H e  was in my office 
for an  examination last meek. That  was the first time I had seen him 
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ill a long time. I don't think he could do hard manual work. I tliillk 
lie could do light work but do not know how long he could keep it up. 
This lieart trouble under proper conclitions will get a little better, ant1 a 
little Tors?. ( R d i r e c t  examiliation.) Q. State wlictlier or not in your 
opiiiion he will ever be able to do the work of a section hand?  Objectioii 
by defendant. Overruled. Exception. Answer: I don't think he will 
1)e able to do that  kind of work any more." 

The  issues subinitted to the jury and the judgment of the court below 
indicate the controrcrsy. The judgment is as follows: 

('This cause coming on to be heard at the February Term, 1932, of the 
Superior Court of Rutherford County, before his Honor, J. H. Clement, 
judge holding the courts of the Eighteenth Judicial  Dist .k t ,  and a jury, 
and being heard and it appearing to tlie court that  tht. jury have an- 
swered the issues submitted to them, as follows: 

1. I s  the plaintiff permanently disabled on account of sickness, a s  
alleged in tlie complaiilt ? Answer : Yes. 

2. Was  plaintiff's policy of iilsurance in force a t  the time lie becan~e 
disabled, as alleged in the complaint? ,liiswer: Yes. 

3. Does the disability of plaintiff wholly aud contiiiuoi~sly disable him 
froin pcrforniiiig any and erery duty pertailling to any business or ocru- 
pation by reason of such sickness? Answer : Yes. 

4. How long lias plaintiff's disability continued? -\lis\ver: 28 Febru- 
ary, 1931. 

I t  is, therefore, ordered, adjudged a i d  decreed that the insurance polic\- 
referred to in the complaint is ill full force and effect, and that tlic 
plaintiff have and recover of the defendant tlie sum of $288.76, being 
the nmount due under and by virtue of the  provision^ of said policy 
for the first year of disability. And it further appearing to the court 
that  the jury have found that  the plaintiff is permai eiitly and con- 
tinuously disabled from performing any and every duty connected with 
any business or occupation and that  under and by virtue of the pro- 
risions of said policy the plaintiff is entitled to recover the sum of $7.50 
per month during such disability; I t  is, therefore, ordered, adjudged 
and decreed that  tlie plaintiff have and recover, in addi:ion to the sum 
hereinabore mentiont.d, the sum of $7.50 per month so long as he shall 
live, and the costs of this action." The defeidant excepted and assigned 
error to the judgment as signed, made other exceptions and assignn~ents 
of error and appealed to the Supreme Court. The material ones will be 
considered in the opinion. 

Quinn, Hamrick Le. Harris for plaintiff. 
S f o v ~ r  P. Dunagan f o r  defendant. 
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CLARKSON, J. The defendant introduced no evidence, and at the close 
of plaintiff's evidence the defendant made a motion for judgment as in 
case of nonsuit. C. S., 567. The court below overruled the motion and 
in this we can see no error. 

On 27 October, 1923, the defendant insurance company issued to 
plaintiff its insurance policy, which appears in the printed record. This 
controversy is over the following provision : "Monthly Sickness I n -  
demnity. Par t  X, sec. ( a ) .  The company will pay said monthly sickness 
indemnity for the period not exceeding one year during which the 
i m w ~ e d  shall bc z~~holly and continuously disabled and prevented from 
performing any and every duty pertaining to any business or occupation 
by wason of sickness, and if such disability shall continue for more 
than one year, the company thereafter will pay one-fourth of said 
monthly sickness indemnity for so long as it shall continue; but 110 

indemnity shall be payable under this part for any period during which 
the insured is not regularly treated by a licensed physician; nor for 
disability not common to both sexes." (Italics ours.) Defendant con- 
tends that the plaintiff failed to show that under the terms and condi- 
tions of the policy he is entitled to sick benefits. We cannot so hold. 
There is no uncertainty or ambiguity in the language of the policy. 
Underwood z.. Insurance Co., 185 N. C., 538; Gant u. Ins.  Co., 197 
N. C., at  p. 124. 

I n  Lee c. Ins., Co., 188 X. C., at p. 541, the following is the pro- 
vision in the policy, similar to that in the present action: "Wholly in- 
capacitated and thereby permanently and continuously prevented from 
engaging in any avocation whatsoever for remuneration or profit." 

The facts were ill many respects like those in the present action and 
the conflicting evidence was left to the jury, and the verdict of the 
jury for the plaintiff was upheld. This Court sustained the charge of 
the court below, the latter part is as follows: (p. 542) "But as I have 
said, if, upon a fair consideration of all the evidence, the physician's 
evidence and the evidence of the laymen and of the plaintiff and the 
defendant and their witnesses, y,ou should be satisfied by the greater 
weight of the evidence that during this year he has been wholly in- 
capacitated by disease so that he was thereby continuously and per- 
manently prevented from engaging in any avocation for remuneration 
or profit, then you would answer the issue 'Yes:' " Buckner v. Ins. CO., 
172 N .  C., 762; Brinson v .  Ins., Co., 195 N .  C., 332; Fields v. Assurance 
Po., 195 N. C., 262; Mef t s  v. Ins. Co., 198 N.  C., 197. 

I n  Bulluck v. Ins. Co., 200 N .  C., at p. 646, in regard to the policy, 
the provisions and facts similar in many respects to this case, this Court 
said: "The reasoning of the opinions seems to indicate that engaging 
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in a gainful occupation is the ability of the insured to I\ ork with reawn- 
ablr contiiiuity in his usual occupation or in such all occupation as be is 
qualified physically and mentally, under all the circumstances, to !)or- 
form substantially the reasonable and essential dutics i ~ ~ t ~ i d e n t  t l ~ ~ r o t o .  
Helice, tlie ability to do odd jobs of coinparatirely trifling 11ature doc,* 
not precludc recovery. Furthermore, our decisioi~s and the deeisiolls of 
courts generally, hare  established t h r  principle that the jury, untlrr 
proper instructions from the tr ial  judge, must d e t e r n ~ i ~ ~ c  whether the 
insured has suffered such total disability as to render it 'in~possiblt~ to 
follow a gainful occupatiou.' " 

Exceptioils and assignments of error made by defen lant  cannot be 
sustained, whicli were as follows: Dr.  A. C. 1)uncan (ail expert) 
Question: State whether or not in your opinion lie will ever be able to 
do the work of a section hand?  Answer: I don't tliilik lie will bc ahltj 
to do that kind of work any more. LIndrew, (Green the plaintiff), stat(, 
to tlle jury whether you know how to do allything cseept nlanual labor 
or not?  L l l i s w r :  No, sir." The defendant contends that "Seithcr of 
tllese questions nor ausners were pertinent to the questioiis to be tlc- 
cided by the jury. I t  was ]lot a question of wlietlicr the plaintiff Ira, 
able to perform the duty of a sectiou Iiaud, ilor was it a question as to 
\\lictlier or not tlic plaintiff k i~cw how to pcrforin any kind of ~ o r k  
cscept manual labor, and these questions and ans\\crs ne rc  bound to 
crcate sympathy ill the minds of the jury for tlie  l la in tiff anti ncre  
prejudicial to tlie rights of this defendant to sucli ail mtent  that for 
these errors tlie deferldant should be granted a new trial." Tlie tlefei~tl- 
ant  cites no authority to support its contention. We tliilil: tlle testiniol~p 
of thr  expert physician competent. S. 1 . .  Eiighfower, 187 S. C.. 300;  
Shaw v. IIandle Co., 158 N .  C., 222; Godfrey c. P o w e r  I lo., 190 S. C'.,  
24; Eaker v. International Skor  Co., 199 IS. C., at  p. 385. -1s regards 
the testimony of plaintiff, we see no prejudicial error in its admission. 

I n  C. & 0. R. R. Co. v. Hoffman,  109 Va., 44, 63 S. E ,  432, 439, the 
Virginia Court says: "Tlie ruling of the Court was, wc think, corrcrt. 
It would be straining to an unreasonable extent the coctrine which 
limits opinion evidence to say that a witness should not be allowed to 
express an  opinion as to the extent and effect of an in jury  received upon 
his capacity to labor. Certain it is  that he is  in a betier position to 
kuow than anyone else can be and, as he testifies in the llresence of the 
jury and is subject to cross-examination as to all the conditions upon 
which his opinion is  founded, we cannot think that  it was error to per- 
mi t  him to testify." 

We think tlle issues sufficient. ''111 N a n n  v. Archbell, 186 K. C., at 
1). 74, it is said:  'Issues are sufficient when they present to the jury 
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proper inquiries as to all the essential matters or determinative facts 
in dispute.' C. S., 584"; Wright v. Cain, 93 N. C., at  p. 300; Bailey v. 
Hassell, 184 N .  C., at p. 459; Erskine v. Motor CO., 187 N .  C., at p. 832. 

I n  Britt v .  Ins. Co., 105 N.  C., at p. 178, it is said: "We are aware 
that a contrary opinion on this point has been held in Bobbift v. Ins. 
Co., 66 N.  C., 70, but in that case it seems to have been purely an obifer 
dictum. . . . (p. 179.) A careful examination of the reports of 
our sister states shows only one case in which it is held that the applica- 
tion must be set out in the complaint and in that instance Bobbift v. 
Ins. Co., is cited for the ruling, and no reasoning nor other authority 
is given. Qn the contrary, the rule seems to be as stated, 1 Boone on 
Code Pleading, see. 156: 'All that is necessary in the complaint to make 
out a cause of action upon a policy of life insurance is a statement of 
the contract, the death of the assured, and the failure to pay as agreed 
(Murray v. Ins. Co., 85 N .  Y., 236) ; an allegation that the death of the 
assured was not caused by the breaking of any of the conditions of the 
policy is unnecessary; the plaintiff is not bound to anticipate in the 
complaint the defense which the defendant may set up, and has a right 
to rely in complaining upon such averments as state a cause of action, 
leaving matter which would meet a defense for proof or argument at  the 
trial. Cohen v. Ins. Co., 96 N .  Y., 300.' Piedmont Ins. Co. 1.. E t c i n g ,  
93 U. s., 377." 

I n  Xendrick v. Life Ins. Co., 124 N. C., at p. 317, we find: "The 
plaintiff, to whom the policy was payable, was in possession of the 
policy, and the death of the insured being admitted, this made out a 
prima facie case. I n  the absence of evidence, the policy is presumed 
to have been delivered at the time it bears date. ,JIeadows 1.. ( ' o zar f ,  
76 N. C., 450; Lyerly v. Wheeler, 34 N. C., 290. The authorities a r ~  
numerous and quite uniform that the acknowledginent in the policy of 
the receipt of the premium estops the company to test the validity of 
the policy on the ground of nonpayment of the preniium. . . . (p.  
318.) Chancellor Kent says (3  Corn., 260) : 'the receipt of the premium 
in the policy is conclusive of payment and binds the insurer unless 
there is fraud on the part of the insured.'" Raybum z*. Casualty C'o., 

141 N. C., 425; Murphy v. Ins. Co., 167 N .  C., at p. 336. 
The defendant introduced no evidence. I n  its answer it did not sc.t 

up  part 10 of the policy, as follows: "But no indemnity shall be payable 
under this part for any period during which the insured is not regularly 
treated by a licensed physician." Of course this can be wairrrl by 
defendant. 

The defendant excepted to the issues and tendered certain issues, the 
4th as follows: "Has the plaintiff during said period been regularly 
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treated by a licensed physician ?" The defendant's contention cannot be 
sustained for the reasons given in the aboTe authorities. 

Tlie charge of tlic court below is not in the record, the presumption 
of law is that  the court below charged the law correctly 0 x 1  every material 
aspect a d  cllargctl the law applicable to the facts. 

I11 R a y b u ~ x  c.  Casualfy Co., 141 S. C., a t  p. 433-6, ii; the following: 
"Wliile this disposes of tlie appeal, all il~tercsting, :uitl ill view of tllc~ 
large ilumbcr of such policies in existclice, an  important qucstiou is  
prcse~~te i l  hy defendaut's request to liis Honor to instruc,t tlie jury that 
o~ l ly  fifty-two weeks having elapsed between the in jury  and the datc of 
s ~ u ~ ~ m o i i s ,  plaintiff could not, in ally po i~ i t  of view, in this action recover 
for more than that  time. *It the tiinc of the trial the entire period hat1 
c'lapsctl. I t  will be ~ o t e d  that tlie contract is to pay 'five dollars  pi^ 

\vc~k. '  We prrsuuic that a f t r r  the proofs are in, the iusurcd is cntitlwl 
to tlrnla~ld the weekly indemnity a t  the end of each weck, ant1 u p o ~ ~  
failurr to pay may sue therefor. However this niay be, Tre do not think 
tlli~t ;I recovery may he had any time subsequelit to the date of the writ. 
111 tzt'rtaiil we11 defiiicd caws, s o u n d i ~ ~ g  ill daioages tht: plaintiff nlay 
11:l~o his tlnniagcs nssc~ssecl up to tlic time of the tr ial  :ind ill sorl~c,, :IS 

for I ) C ~ P O I I H ~  i i~juries,  ~ R I I I ~ ~ C S  nmy he asscsscd for fu tu ie  snffcring u i l t l  

i~lcapncity. Wc  find 110 authority for l ) ( w i ~ i t t i ~ ~ g  a r c c o v ( ~ , ~  11p011 : L I I  

c3spr(w c20ntract for air otlicr amount thaii tliat tlucl ; i t  tlic tl;~tcl of tllc 
w i t .  J(o*wff 1.. A'c~lf, 90 S. C'., 47s ;  Stt~;tli I,. 1,10nl1or !'o., 140 AT. C'., 
375." 

1-11cIvr tllr i l b o ~ r  authority, tllc l)l;iii~tiff conltl ilot, :IS statc~tl iii tllo 
lat trr  part of tlw j n e l g n ~ c ~ ~ t ,  "l~al-t, tr~ltl rwovcr, ill atltlitio~l to tlic sun1 
I~crcil~:~l)ovc n l (>l~t io~~(vl ,  t h ~  s u ~ n  of $7.50 11w n1o11r11 SO l o i~g  as hi, sll;~ll 
live." 

'1'11c~ pl:ri~~tiff nlistukt~s tlw 1)11rl)osv of tlio I)crl ;~r;~tory Jntlgri lc~~~t A \ c a t ,  
l'nblic Za~vs,  1031, calial~. 102, i l l  a s s u ~ l ~ i t ~ g  that a judgriirilt, in ;i11 orcli- 
liar- control-crsy lilre the p rcw~l t  onc, coulcs wit11i11 the 1)rol-isious of sititl 
; ~ r t .  It is quite obvious fro111 tlirl coniplai~lt that this- IS all a(-ti011 to 
wcdo\.(~r u11t1(~ all i ~ ~ s w a ~ ~ i d c ~  l)olicy, that tlic :tllcgrtl ca:~ust: of acatio11 liatl 
:~lrcwtly acc~i~uotl ;111tl tllilt tli~l l~ la i~l t i f f  Ilatl I I O ~  c o ~ ~ t e n l p l a t ~ d  a l ) rorccdi~~g 
u11t1w tllc 1)ec'laratory Jutlgme~lt  . \ c a t .  z \s  \v;ls stated i l l  l'osl 1 % .  J I P ~  I Y -  

j1olilu12 C'mucilly I t ~ s .  C'o., 237 3. T. S., 61, at 1). G S :  "It  (1)cclurator~. 
~Jnt lg i i ic~~~t  A c t )  \vas drsig~lecl to supply the ileecl of a for111 of a c t i o ~ ~  that 
v~o111tl sot co~~trovers i rs  at rcst before t l~cy  l f ~ l  to rq)ucli:itioii of obliga- 
t i o ~ ~ s .  thc~ iilvasioii of rights, allel t l ~ c  cw~l l~~~iss io l l  of ~ v r o ~ ~ g s . "  SW, also, 
- K ~ I I U  Lift 111s. ('0. r .  ~ ? ~ C ~ I ~ I I I I ( ~ ,  120 A\tl., 702; 1 2  A\. I,. R., 52: 50 
-1. I,, R.. 43 ;  6S I,. R., 1 1 0 ;  R. ('. L., P ~ , ~ I I I ~ I I C ~ I I ~  311l)l)lc~nio11t, 1). 
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3956; F r e e m a n  on Judgments  (5 th  ed.), Vol. 3, chap. 25, pages 2780-92; 
V a n  Hecke : "The N o r t h  Carol ina Declaratory Judgment  Act," i n  N o r t h  
Carol ina L a w  Review, Vol. 10, p. 1. 

T h e  briefs of t h e  part ies  were able and  helpful.  F o r  the reasons g i rcn ,  
the  judgment of the court  below i s  

Modified a n d  affirmed. 

BESSIE HUGHES. WIDOW OF EVERETT HUGHES, AND E V E  R E T  T 
HUGHES, JR., 'v. FRANK LEWIS, EMPLOYER, AND AMERICAN CASU- 
ALTY COMPANY, CARRIER. 

(Filed 21 December, 1932.) 

Insurance H c-Return of unearned premium t o  employer is  not pre- 
requisite t o  cancellation of policy of compensation insurance. 

The return of the unearned premium to the employer is not a pre- 
requisite to the insurer's right to cancel a Standard Workmen's Compen- 
sation policy of insurance for nonpayment of premium, the policy pro- 
viding that  the insurer shall have the right to examine the books of the 
employer with respect to the amount paid by him to employees during 
the period in determining the amount of unearned premium, and where a 
standard policy of compensation insurance has been canceled for non- 
payment of premium and notice of cancellation has been given to and 
received by employer prior to an injury to or death of an employee re- 
sulting from an accident arising out of and in the course of his employ- 
ment, the insurer is not liable to the employee or his dependents for an 
award of the Industrial Commission for such injury or death. 

Insurance H d-Insurer is liable to employer fo r  amount  of unearned 
premium after cancellation of policy of compensation insurance. 

Where the insurer has canceled a standard policy of compensation in- 
surance i t  is liable to the employer for the amount of unearned premium 
thereon, and where the insurer has credited the amount of the unearned 
premium to its broker's account, who in turn has credited the amount 
to account of the broker who had procured the employer's application 
for the insurance, the insurer is liable to the employer for the amount of 
the unearned premium not actually paid to the employer by the broker, 
since, if the broker is the agent of the employer, the insurer would have 
no right to credit the broker's account therewith, or if the broker is  the 
agent of the insurer i t  would be liable for its agent's failure to pay the 
amount. C. S., 6304. 

APPEAL by American Casual ty C o n ~ p a n y  f rom X o o r e ,  J., at  ,Ipril  
Term, 1932, of MITCHELL. 

T h i s  was n proceeding before the  N o r t h  Carol ina Indus t r ia l  Commis- 
sion f o r  c o m p e ~ ~ s a t i o n  f o r  the death of E r e r c t t  Hughes.  
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, . 1 l ~ c  ca:iusc was licartl by JfTilsoll, Commissioner, wlio found thv fol- 
lo\vi~rg facts  : 

r 7 1 1 1 ~  l)lai~ltiff 's tleccased, Evcrc>tt Huglics, was illjuretl by accidtwt T 
So\.cwibr~r, 1030, while regular ly cnlployccl by F r a n k  .Lewis, an intlt3- 
1~11(lc1t t  col~trnctor ,  while cut t ing tirnbrr, said accide~it  being the prox- 
i u ~ a t c ~  c.irnsc3 of h i s  death.  F r a n k  L e v i s  h a d  f i w  or  more regular  
twll)loyees. I ' l l t~ widow of t h e  deceased and  one cliild, E w r e t t  J. Huglicw 
\\.c3ro wholl- dependent upon the deceased a t  the tinir of liis i l l jury by 
: ~ r r i d c l ~ t  ant1 subsequent tlcatli. T h e  real  q u ~ s t i o n  i n  this  case is  one of 
i ~ i s n r n ~ i r e  co l -c rag .  Vpon al l  the  t+dencc ill this  rase the ('onlmissioll 
I I I : I ~ ( T  t he  following f i ~ l t l i ~ ~ g s  of f a r t  : 

I .  T h a t  the  plai~l t i f f ' s  decfxasctl, F:rcrc,tt Hughes,  hn(1 accepted t110 
lrovisiona of the c o m l ) e n s a t i o ~ ~  a r t ,  ant1 Jvas regularl;,- crnployed by 
I"I.:\II~; I,mvis, d e f m t l n ~ i t  nnploycr ,  on 7 Soren iber ,  1930, \vlicn t l ~ c  saitl 
~ l c ~ c ~ ; ~ s t d  ~ u s t a i ~ ~ e t l  all i 1 1 j u 9 -  by ac~ciclc~~lt wliicli arostl out of ant1 ill tht) 
c ~ o ~ r r s t ~  of his  rcgulnr c m p l o y n ~ e ~ ~ t  while cut t ing timl~car; t h a t  .wit1 (11'- 
c.(>;~wtl tlictl tlie same (lay f r o m  saitl i ~ ~ j u r i ~ s .  

2 .  T l ~ t  the  witlow of thc l ) la i~l t i f f ' s  dccc~nstd, 31rs. 1 h s i v  Hugllt's. 
:ttltl tllcir o111y cliiltl, I<;:\-erett ,I. I I u g l ~ r s .  ugc  oiw year, v c r e  tho o ~ r l y  
~ ~ v ~ w ~ ~ s w l i o l l y  t l c p c ~ i t l n ~ t  u p o ~ r  said t1tw:tstd at  t11c t imc of liis il l jury 
I)!. :rc+c~iticllt ant1 subscyuc~~lt  ile:~tll, a11t1 t h a t  tllc said cltwasctl's ; ~ ~ t > r : l p t ~  
\vcc,kly n-agc was $13.30 per week. 

::. T11:lt E'raulr L t v i s ,  t l i ~  t l c f t~ l r t l a~~t  c ~ ~ t ~ ~ ) l o y c ~ r ,  \\:IS i t 1 1  i ~ ~ t l c ~ l ) t ~ ~ l t l t . ~ r t  
c .ol~tr : l t . t~r .  cw111oyi11g rcyplarly fivt, or i t ~ o r e  C Y I ~ ~ ~ U ~ ( Y S .  

4. T11:rt t 1 1 ~  z l ~ ~ ~ ~ , r i t ' i ~ l ~  ( ' :~sualty ( ' U I I I ~ ~ I I ~  iss11~11 a polic~y c4ft~c4vc~ 12  
;\I:rwll. 1040, corchri~~g thc, logg i l~g  :111il l u r i i l~cr i~ lg  ol)eratiolls of thc, t i t ' -  

f< ,~\ t lar i t  cn1l)loyor. Fra i lk  I,cn.is, all11 :ilso h i s  1)ortal)lt. salv mi l l ;  t11:rt 
s:litl pc~l iry n x s  tluly c :~~lc~>lc t l  30 Scpttvlibc~i.? 19530, :llrtl the tlt4(>1rtl:111t 
c .~~lploycr  \\.as so ~rotificvl. 

'l71:1t a t  t11v tin1~8 of tlic, i11,jllry : I I I I I  tIc,at11 of Evertltt H L I ~ I I ~ ~ S ?  T 
S o \ ~ t ~ l ~ l l ~ c r ,  1030. t l ~ c  tlt~fcnt1:rllt t m p l o p r  hat1 iio c o ~ i ~ p c ~ ~ s a t i o ~ i  i11sura11t.c~. 
(i. T11:lt t l ~ c  clcfr~~~claut  c ~ ~ i p l o y c r  purcliasctl liis inauraiic~t f r o m  J o s c l h  

A\. B o w l a ~ ~ t l ,  a11 i ~ l s u r a ~ ~ w  l~roker ,  who, in  t11r11, b r o k t w ~ l  thp polir?. 
t l ~ r o u g h  Forcstcr-I'rcl-c>tt I ~ ~ w r : l ~ l t . c  P o ~ n p a ~ l y ,  agv11ts of thc -\111c>ric;111 
( ' :~ ,walty C'onipan\-. 

7. T l ~ a t  the ini t ia l  1)rcwriulii \\-as $400 011 tlie t w m p c n s a t i o ~ ~  poliry cov- 
t * ~ , i ~ l g  tlic opcr:rtio~ls of F r a ~ r k  Lewis;  t h a t  a t  the t ime of the. ca~rccllatiolr 
t h c ~ , >  ~ v a s  :ill 1111c~ar11ocl p r c m i u ~ i i  of $261 whicli the A h ~ e r i c a ~ ~  Casu:~lt?- 
( ' O I I I ~ : I I I ~  cwtlitctl to the account of the  Forester-Prel-ett ('o1np:111,y 21. 

: r p ~ ~ t .  ~vlro, ill tnrlr. cwxlitcd J o s ~ p l ~  A l .  R o \ ~ l a ~ ~ t l ,  tlit. l m ) l t c ~ ,  with saitl 
:lrnou~lt. 
S. Tliat  the  broker, Joseph A. I L o ~ v l a ~ ~ t l ,  has  o d y  rctur l~et l  $2; of 

wit1 u ~ r c a r l ~ e t l  prenliuul to tllc t lcfeuda~lt  cqiiploycr, Fr:1111i L~\vi.c.  
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9. That said notice of cancellation was received by the defendant em- 
ployer prior to the injury and death of the deceased. 

10. That the American Casualty Company is not liable. 
11. That the J. Walter Wright Lumber Company, and its insurance 

carrier, Southern Surety Company, is not liable. 
From these facts the Commissioner deduced certain conclusions of law 

and made the following award: 
"The Commission awards compensation to the widow of the deceased, 

Mrs. Bessie Hughes, and Everett J. Hughes, age one year, son of said 
deceased, at the rate of $8.10 per week for a period of 350 weeks, said 
compensation to be paid by the defendant employer, Frank Lewis. Said 
defendant employer shall also pay the burial expense, not to exceed $200, 
and also any medical or hospital expense incurred during the last illness, 
subject to the approval of the Industrial Commission. Each party will 
pay its own costs." 

This award was affirmed on appeal to the full Commission and the 
plaintiffs appealed to the Superior Court. Judge Moore nlodified the 
award of the Commission and adjudged that the plaintiffs are entitled 
to recover of the defendants $8.10 a week for  a period of 350 ~veeks and 
burial expenses not to exceed $200, together with medical and hospital 
expenses, for which the employer and the carrier are liable. 

The American Casualty Company excepted and appealed. 

J .  Laurence Jones and J .  L. DeLaney  for appel lanf .  
B e r r y  & Greene for appellees. 

I ~ ~ ~ ~ s ,  J. Frank Lewis, an independent contractor, was the employer, 
Everett Hughes, the deceased, was his employee, and the American 
Casualty Company was the carrier of insurance. The employer applied 
to Joseph A. Rowland, an insurance agent of West Jefferson, for a 
Workmen's Compensation policy, and Rowland made application for the 
policy to the Forester-Prevett Insurance Company of North Wilkesboro, 
agent of the American Casualty Company. On 12 Marcli, 1930, the 
American Casualty Company issued in the name of the employer a 
Universal Standard Workmen's Compensation l'olicy and sent it to the 
Forester-Prevett Company. The latter delivered it to Rowland and Row- 
land to the employer. Rowland received the usual broker's commission 
from the Forester-Prevett Company with whom he had an account. On 
30 September, 1930, the American Casualty Company canceled the 
policy for nonpayment of the premium and notified the insured. Some- 
time thereafter it returned the unearned estimated premium to the 
Forester-Preoett Company, who credited Rowland's account ~ i t h  this 
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sum. Of the uueari~ecl premium Rowlalid returned to the insuwcl the 
sum of twenty-five dollars only, in par t  p a y ~ ~ ~ e i i t  of the amount to n hich 
lie was entitled. 

The plaintiffs conteiid that the policy is ill effect because the \\hole 
anlouiit of the uneari~ed premium nits iiever returliecl to the 111surctl. 
The  contract of i i l su ra~~ce  contailis the following prcwisions: "This 
policy may bc canceled a t  ally time by eitller of the partills u p o l ~  nrittcll 
uotice to the othcr party stating when, not less than ten (lays thereafter, 
tlie cancellatioii shall be effective. The effective date of such cancellatioli 
shall then be the end of the policy period. . . . Notice of cancclla- 
tion sliall be served up011 the employcr as the law req~ i re s ,  but if nu 
different requirement, notice n~ailecl to the address of the ernployer 
herein given shall be a sufficient notice and the check O F  the company, 
similarly mailed, a sufficient tender of ally unearned premiun~." 

I t  is further provided that  a t  the end of the policy period the actual 
alnount of the remuneration ear~led  by employers shall be exhibited to 
the company, as provided in condition C, and the earned preiniui~i 
adjusted in accordance therewith; also, that  if the earnetl prcrniun~ thus 
computed i s  greater t h a i ~  the advance premium paid, the cniployer shall 
pay the additional amount to the company, and if less, t l ~ s t  the colllpally 
shall return to the employer the unearned portion. 

Colidition C is as follows: "The company shall be pwmitted, at all 
reasonable times during the policy period, to inspect th t  plants, works, 
macliiiiery and applialices covered by this policy, a d  to exaniiue this 
employer's books at any tinie during the policy period, a i d  any extel~siou 
tl~creof, and witliin oile year after its final expiration, so f a r  as they 
relate to the remuneration earned by any employees of this employer 
while this policy was in  force." 

The plailitiffs assert that  by virtue of these provisioi~s payment or 
tci~der to the employer of the unearned premium was a condition prece- 
deut to the calicellatiou of the policy, and it niay be coilceded that  the 
priuciple is frequently euforced i n  de termi i i i~~g the liability of insurance 
conlpaiiies on certain classes of policies. 5 Cooley's Brief on Iusurance, 
4669; 3 Couch's Cyclopedia of Insurauce, 2347, sec. 707. 111 a life or firc 
insurance policy, for  example, the amount of the uneari ed preniiuln is 
fixed or may be ascertained at the tinie of calicellatioli and remitted to 
tlie ilisured nit11 the notice. I t  is otherwise in the Stai idird Workr11e11's 
Cornpensatioil Policy. r n d e r  its provisiolis the imurarice carrier has the 
privilege of cwlliilg for an  audit of the payroll as preiequisite to the 
calculatioil of the amount due the insured as uliearned premium, the 
return of wl~ich  is not a condition precedent to the canc:ellation of the 
l~olicy. The  employer atlnlittctl that the policy in qneAon had been 
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canceled prior to the occurrence of the injury resulting in the death 
of the plaintiff's intestate and that he had received notice of the can- 
cellation. 

We are of opinion, however, that the appellant is liable for that por- 
tion of the unearned premium which has not been actually paid to the 
employer. The policy was procured through Joseph A. Rowland. I t  is 
provided by statute that an insurance agent or broker who acts for a 
person other than himself in negotiating a contract of insurance is, for 
the purpose of receiving a premium therefor, the company's agent, what- 
ever conditions or stipulations may be contained in the policies or 
contracts. C. S., 6304. I t  is unnecessary to inquire whether such agent 
or broker is the company's agent for the retuEn to the insured of the 
unearned premium. I f  Rowland was the company's agent for this pur- 
pose, the company is liable to the employer for so much of the unearlled 
premium as has not been paid to the employer. The same result follows 
if the broker was the agent of the employer. The company's agent at  
North Wilkesboro had no legal right to credit Rowland's account with 
the unearned premium, which in fact was the property of the employer, 
the evidence being. that Rowland was indebted to the Forester-Prevett 

u 

Company at that time; and Rowland had no right to accept the credit 
without the consent of his principal. T u r l i n g t o n  v. Ins. Co., 193 N. C., 
481. 

The award of the Superior Court against the American Casualty 
Company is reversed, and as modified the judgment is affirmed. 

Modified and affirmed. 

STATE v. HARRY BURLESON, ROY WELD AND PARKER HUSKINS. 

(Filed 21 December, 1932.) 

Jury A d-Each defendant in joint prosecution for crime not a capital 
felony is entitled to four peremptory challenges. 

Where several defendants are tried together for a crime other thau a 
capital felony each is entitled to four peremptory challenges to the jury, 
and where the court has ruled that the defense was a joint defense and 
has allowed but four peremptory challenges for all the defendants, a new 
trial will be granted upon appeal. C. S., 4633. 

APPEAL by defendants from Moore ,  J., and a jury, at  April Term, 
1932, of MITCHELL. New trial. 

I n  the statement of the case on appeal is the following: "Defendant, 
Harry Burleson, was represented by Judge John Ragland, Roy Weld, 
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b , ~  Messrs. Berry 6: Greene, arid Parker  Huskins, by Charles l iutchins.  
I t  \\-as agreed by tlie solicitor for the State and counsel for  the defend- 
ants that the two bills of indictment against the defendants, one for 
I~reaking and entering into the Spruce Pine Cash arid Carry Grocery 
Conipanr, Incorporated, and one for breaking and eritering P r i n r r v  
Rock Filling Station might be consolidated. Whereupon, his Honor. 
Judge Moore, made an  order for consolidation of the two bills and ruletl 
tl121t the defense was a joint defense, and defendants are  entitled to four 
(-1) peremptory challenges. 

After se\ era1 jurors had been exarni~ied, and the State passed tlie jury, 
Har ry  Rurleson, through liis counsel, proceeded to tlic exanliuation a ~ r d  
selcchon of the jury, stood aside four of the jurors peremptorily, ant1 
: ~ t  that  stage of the proceeding to select the jury, the tr ial  court licltl : 
'I a111 r u l i ~ ~ g  that  i t  is  a joint defense and the defe~idants ~nt i t led  to only 
four clinlle~iges-peren~ptory cliallenges.' To which ruling defendailti; 
c\scept. 

Tliereupoil, Mr. Berry, for Roy Weld, challenged thc, juror, A\yrcs. 
m~t l  asked to bc permitted to starid him aside peremptorily. Thc r m r t  
O T  crrulcd the challenge, and the drfendant, Roy Weld, except~d.  

Tl i t~eupon,  defelitlant Parker  Huskins, challel~getl the juror Ayrc~h 
p ~ w m p t o r i l y  and requested the court to stand the juror aside. Denied by 
the court. Exception by Parker  Huskins. 

The court :  'I hold that  it is a joint defense, and all defmdal~t!: ~ I I -  
titled to only four pereniptory challenges,' and to this ruling all of t h c  
clefcndai~ts except.' " 

Thc defendants duly excepted and assigned error to the above ruling< 
of the court below. The defendants were convicted and judgnient pro- 
~ lmucct l  on thc verdict, and they appealed to the Supre ne Court. 

I 'EK ( ' I  R I  U I .  C'. S., 4633. is a5 follou s : "ET t ~ y  1)t2rso1i 011 juint 01 

~o\c~r ; r l  trial for his life may make a pcrcniptory cliallenge of t \ \c>l~c  
111ror> :rntl no inorc; and in all joint or s e ~ ~ r a l  trial3 for c r i m r ~  ant1 
111i4twcn1lors, otlicr than capital, every person on tr ial  !)hall have the 
right of c l i n l l e ~ ~ g l ~ ~ g  peremptorily, and without showing cause, four 
i u r o ~  L I I I ~ I  no inore. And to enable defendants to exercise this right, the 
vlcrk in all such trials shall read over the names of the jurors on thc 
1):11ri~I, ill the presence aiid hcaring of tlic defendalits ant1 their C O I I I I S ~ I .  
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and before the jury shall be impaneled to t ry  the issue; and the judge 
or other presiding officer of the court shall decide all questions as to the 
competency of jurors." 

The above statute in clear and unmistakable language for the offenses 
for which defendants were indicted, says ''in all joint or several trials 
for crimes and misdemeanors other than capital, every person on trial 
shall have the right of challenging peremptorily and without showing 
cause four jurors and no more." 

I n  S. 2.. dshburn,  187 N .  C., at  p. 721, this Court said:  "The intent 
of the law is to secure a jury that  will render a f a i r  and impartial 
verdict." The  General Assembly has seen fit to give every person on trial 
o n  a joint or several bill of indictment for the crimes as herein charged 
four peremptory challenges. We can only construe the law as written. 
I11 the record there is no waiver of the above provisions of the law. The 
other matters i n  the record are not necessary to be considered. Fo r  the 
reasons given, there must be a 

Rew trial. 

MYRTLE HICKS ANDERSON v. W. P. THORNBURG, AD~~INISTRATOR OF 

J. A. HICKS, DECEASED. 

(Filed 21 December, 1932.) 

Executors and Adrninist~rtto~s D a - I11 this action to recover upon 
quantum meruit for services rendered deceased the evidence is held 
insutflcient. 

Evidence tending only to show that the plaintiff, after separation from 
her husband, voluntarily returned to her father's house and performed 
regular housework therein and nursed her father until his death, without 
any evidence that she expected compensation or that her father intended 
to pay for services so rendered, is held insufficient to be submitted to the 
jury in an action to recover for such services upon a quantum meruit, 
it being manifest that the daughter performed such services as a member 
of the family after the family relationship had been resstablished. 

CIVIL ACTIOX, before Clement, J., at  March Term, 1932, of RANDOLPH. 
The plaintiff is the daughter of J. A. Hicks, the deceased, who died 

intestate on or about 14 April, 1928. The defendant, Thornburg, duly 
qualified as administrator of said J. A. Hicks on or about 30 April, 
1928, and duly published notice for creditors as prescribed by law. 
Thereafter, on 14 May, 1930, the administrator filed a final account in 
the office of the clerk of the Superior Court showing receipts aggregating 
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$1,212.2S1 the paynleiit of all debts, a i d  that  the childrtw aiid distribu- 
tees of J. A. Hicks, deceased, iilclutling plaintiff, had rweived the sulii 
of $85.92 each ill full payment of the distributive sharc: in said estate. 
Tlie c~ idence  further disclosed that  tlie plaititiff had malried and m o ~ e t l  
away from the home of her father, but that on or about 1 Dccember, 
1927, she returiled to the home of 11rr father and remained i11 his hoiiie 
until his  death. Tlie plaintiff alleges that she left her h o n e  and returiietl 
to lier father's home at his request and because he was in need of some- 
wie to care for liiiii. She further alleged that  she remailed in the home 
of her father, doing all the house work, and waited upon liim until hi\ 
death, and that  the reasoliable value of her services so rendered nab 
$1,000. The  suit was instituted on 14 November, 1930. The defendant 
denied that  any agreement existed between tlie deceased and the plaintiff, 
his (laughter, and alleged that  plaintiff had returned to the home of her 
father after a separation between herself a i d  her husbs~iid, taking lier 
infant child with her, a i d  that  the family relationship was reestablishcd. 

At the conclusioii of the evidence therc was jodgmcnt of nonmit, ant1 
the plaintiff appealed. 

PER CUIIISM. Thcre is no e d e n c e  of an express contract. Conse- 
quently the right to recover rests upon y u n l ~ f u w  mcrui t .  Tlie testimoliy 
is not set forth ill full. IIeiice tlie plaintiff must re157 upon certain 
geiieralizatioi~s of evidence as coil tai~~etl  ill the record. These inay 1)e 
summarized as follows : 

( a )  "There was evidence that  the plaintiff had married and iiloved 
away from her parents and lived with her husband in different places 
illid a t  different times, and ~vhen  she and her husband separated shc 
came back to her father." 

(b)  "That on 1 December, 1927, she came back to her father'? 11omc 
and lived there continuously until his cleath, and that  during tlie time 
she was there she did all kinds of housework, chopped wood, ~vashed, 
and did everything a housevife does, and waited on them until the time 
of his death." 

(c)  "There was evidence that the entire faillily consisted of J. A. 
Hicks and his wife, Christine Hicks, the plaintiff and he .  boy." 

Manifestly the foregoing evidence demonstrates that  an  adult daugh- 
ter, after separation from her husband, voluntarily returned to  tke home, 
thus reestablishing the one family relationship. She  wolked faithfully 
in the home, but appareiitly as a member of the family. There i.; 110 
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el-idence that  she expected compensation or that  her father intended to 
pay for services so rendered. Therefore, the judgment of nonsuit is ill 
full accord with the principles heretofore declared. Wiltkler v. Killian, 
141 N.  C., 575, 54 S. E., 540; and Staley v. Low, 197 N. C., 243, 148 
S. E., 240. 

,lffirmed. 

A. L. LUFF v. JOSEPH LEVEY, RACHEL LEVEY, SADIE GOLDMAS, 
I. M. GOLDMAN AND UNITED TALC AND CRAYON MANUFACTUR- 
ING COMPAXY, JOSEPH ROGEN AND FULLER WISHART, AXD 

UNITED TALC AND CRAYON COMPANY. 

(Filed 21 December, 1932.) 

1. Attachment G *Defendant whoee property has been attached held 
party with sutIlcient interest to move to vacate attachment. 

Any one of several defendants whose property has been attached has 
such an interest in the action as to maintain a motion to vacate the 
attachment. 

2. Attachment C d--Judge may order plaintiff to Ale increased bond, but 
may not order attachment vacated if bond is not Aled within time. 

On appeal by both parties from an order of the clerk requiring the 
plaintiff in attachment to file an increased bond, the judge of the Superior 
Court has the power to order the plaintiff to give further security or an 
increased bond, C. S., 827, but he may not add a condition to the order 
that the attachment be vacated ipso facto if the increased bond is not 
filed by a certain time, and on appeal to the Supreme Court the order 
for an increased bond will be affirmed and the condition stricken out, 
and it appearing that the time set by the court for filing the increased 
bond has expired, the plaintiff will be given a reasonable time for filing 
the bond. 

CIVIL ACTIOK, before Warlick, J., at  February Term, 1932, of MOORE:. 
The plaintiff instituted this action against the defendants, Joseph 

Lerey and Rachel Levey, to recover damages for malicious prosecutioll 
and malicious abuse of process. The  Leveys had conveyed certain prop- 
erty owned by them to  their codefendants, Sadie Goldman, Fuller Wish- 
art, I. M. Goldman and Jos. Rogen. A warrant  of attachment was duly 
iesned against Jos. Levey and Rachel Levey, running against all their 
property, and also, all property transferred by them to other parties 
above mentioned. A notice of lis pendens was also filed. The  defendants 
moved to vacate the attachment, and motion was denied by the clerk. 
The  Leveys filed an  answer and thereafter lodged a motion under C. S., 
827 for the purpose of requiring the plaintiff to increase the bond given 
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ill the origiiial action. I t  appeared that  tlie plaintiff \\as seeking to  
recovcr the sum of $75,000, aiid had gireii a $200.00 attachinent bo~itl. 
'Tlic clerk heard the motioii aiid requirtd the plaintiff to enter intu n 
bond in tllc sum of $1,000. From this order both the idailitiff and tht. 
clcfe~idaiits appealed to the judge. When the cause  as heard by the, 
trial judge lie decreed that  the plaintiff' slic~uld g i ~  e a t~ond in the sulii 
of $5,000, "conditioned as by the statute prolidetl, to be approved 1y 
the clerk of this court, the same to be duly cxecuted, ap  ~ r o r e d  and filed 
11 it11 tlic clerk of this court by or before twelve o'clock m., ou M o ~ i t l a ~ .  
T March, 1932. Upon failure of the plaintiff to comply n it11 this ortlcr. 
u itliin the a b o ~  e time specified, the a t t a c h m c ~ ~ t  licretofo re iswed in tlii, 
(.&use h i l l  b(, \ :~catcd ant1 tlist~ll:~rgcd ip\o jric f o ,  n ithout f ~ l r t h c ~  .ivtion 
by the court." 

From tlir. fort>goil\g ju(lgi~i(~ilt the pl;~iiltiff appealctl. 

1'Hf CIL I(T.\31. Tlit, \\ i l rrai~t  of at tac. l i~~~cwt c~prcs s lg  opc!ratc i l  u l )o l~  
"all of tlic ljro1~tfirty of dcfcntlaiits, Joscpli 1,c'vej a11d Rat lie1 LOT tjy, botll 
rr:11 and pcrsoiial," togrtller with such property as tlicy had tra~iqfcriwl 
to their codcfentlauts. ('olisccjueiitly the Lewgs w r e  partics to the actioi~ 
I\ it11 sufficic~it ii~tcrcst ill the subject-niattei* tlicreof to cu:~ble tlirw to 
111nkc :~nd iiiail~taiu ;I motio~i for v a c a t i ~ ~ g  t l i ~  attac.liine~it. Xorco\cr ,  
when the clerk of tlic Superior Court required tlle honcl of the plai~itifl 
to be i~icreasetl, hot11 parties appraled to the judge, and 11r> had tlie power 
to rcquirc tlie p l a i~~ t i f f  to give furtlier security or an uicreascd bol~tl. 
I'owcr C'o. 1 % .  L e s s e m ,  174 K. C., 338, 93 S. 15.. 836. Ho~;ever,  that l,iwt 
of tlle order of the judge proridillg that  up011 failure to give the ill- 
careased bond "the attachnlent heretofore ishued ill this cause shall hc 
A-acated and discharged ipsu f w f o ,  without furtlirr act ioi~ by thc court," 
rolistitutes n condition nllicli the law docs iiot pcwnit. L7oyd r .  L71m b(>r 
('(I., 167 N. C., 97, 83 S. E., 248; Flincl l~rm 1 . .  dough tot^, NO S. C., 
770. 138 S. E., -186. Hc~icc,  while tlie ortlcr rcquirin; ail i ~ ~ c r ~ a s c t l  
bo~itl. is  nho11y ralid, the condition allliesed thereto is invalid. Thcrc- 
fore, the plaintiff is required to give a $5,000 bo~icl to he approied by 
tlie clerk of the county in ~vhicli the action is pendirig. As it appears 
upon the face of the record that  tlie time for g i r ing  said boud lias 
rspired, plaintiff is permitted to file a bolltl ill compliance with tlic 
order mitliiu R reasoilable time. 

Jlorlified and affirmed. 
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C. J .  TELTON v. E. E. RlcKINNEY. 

(Filed 4 January, 1933.) 

1. Arbitration a n d  Award E +Where award is ambiguous parties may 
introduce evidence as t o  items covered therein. 

The substance and form of an award must conform to the submission 
to arbitration, and the particular matters specified in the agreement to 
arbitrate may alone be included in the award, but where there is no 
written submission and the award is ambiguous, the parties may intro- 
duce evidence aliunde a s  to whether a disputed item was considered by 
the arbitrators and included in the award. 

2. Appeal a n d  E r r o r  J e- 
I t  must appear of record what the excluded testimony would hare 

been in order for an exception to its exclusion to be considered on appeal. 

3. Appeal a n d  E r r o r  K c - Newly discovered evidence held merelr  
cumulative, a n d  motion for  new tr ia l  is denied. 

Where a dispute has arisen between the parties as  to whether a cer- 
tain item was included in the award under a n  agreement to  arbitrate, and 
upon the trial of an action on the item one of the arbitrators has testified 
that the item was not included in making the award, affidavits that he had 
found since the trial certain figures and data conclusively showing that 
the item had not been included, without showing that the other party or 
his arbitrator had signed the papers or admitted their correctness either 
directly or by implication is  held insufficient to support a motion for n 
new trial for newly discovered evidence, the proposed evidence being 
merely cumulatire and corroborative of the arbitrator's testimony ul)on 
the trial. 

CIVIL ACTION, before Hill, Special Judge, a t  September Term, 1932, 
of CLEVELAXD. 

T h e  plaintiff instituted this  action against t h e  defendant  up011 a 
promissory note f o r  $2,038.77, payable to the  F i r s t  Nat ional  B a n k  of 
Shelby, a n d  signed by the  plaintiff and  the  defendant. T h e  plaintiff 
alleged t h a t  he  signed t h e  same as  surety f o r  the  defendant and had 
been compelled t o  pay  the  same. T h e  defendant admit ted the execution 
of t h e  note a n d  alleged t h a t  he  and  the  plaintiff h a d  been engaged in 
operat ing the  Elmore  Hosiery Mill, and  t h a t  i n  1920, i t  was decided t o  
discontinue the enterprise, and  t h a t  thereafter  011 or about  1 February .  
1928, the plaintiff and  t h e  defendant orally agreed t o  arbi t rate  differ- 
ences then existing, a n d  i n  pursuance of such agreement, plaintiff 
selected C. S. Lee f o r  h i s  arbi t rator ,  and  the defendant C. A. B u r r u s  fo r  
h i s  arbi t rator .  a n d  t h a t  said arbi t rators  so selected considered all  illat- 
ters i n  controversy, including t h e  note described i n  the  complaint,  and 
t h a t  subsequently said arbi t rators  filed a wri t ten report  o r  award direct- 
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ing that tlie plaintiff should pay to tlie defendant the :)uni of $125.00. 
This award was dated 30 December, 1929, and signed hy both arbitra- 
tors. The  plaintiff filed a reply admitting the oral submiision to arbitra- 
tion, but denied "that the note, as set out in the complaint, \ \as to be 
consitlercd or \ \as  considered by said persons." Burrus, the arbitrator, 
d e c t t d  by tlie defendant sa id :  "My bcst impression iz that  this note 
n a s  ~ o l ~ ~ i d c r c t l  by US as arbitrators. . . . I could not say heyoud a 
tloubt or all doubt that i t  Tras included, but that  is my best impress io~~ 
ant1 rwollectioi~. W e  considered just what referred to the Elmore Hosieq  
Mill, :lud i t  was not supposed to illelude any individual indcbtectriesh 
of Mr.  McIiiniiey to tlie bank. . . . Mr. Yelton and Mr. RlcKinnc\ 
had fin argument in the presence of Mr.  Lce and myself as to w l ~ e t l ~ c ~  
or not the note in question liere was n part  of the hosiery mill tralisar- 
rion, alid they almost came to blows about it, or rather they came to 
harsh nortls about it, aud my recollection is and niy iripression about 
the iufittcr is that it v a s  all included ill our award. I t  has becn a long 
time ilgo, but that  is the way 1 remembrr it." Lec, the arbitrator 
wlcctcd by tllc plaii~tiff, saitl : "My untlerstantlil~g of n hat n as subinittctl 
to uk n just thc~ niattcrs t ~ o i ~ c c r i u ~ ~ p  t 1 1 ~  vorpora t lo~~  . . . and dltl 
not i i~clndc any i ~ d i v i d u a l  indebtedness of citl.ier N r .  hhKinney  or Mr.  
Ilpltoi~. T o  the best of my recollectiori tliis note liere, dated 22 Dccernbor. 
1927,  n a s  not included in the arbitration. . . . 15'~~ weut dow11 to 
the bauk and Mr.  George Blanton brought out this note, and v e  coultl 
I I O ~  find that it 11ad any connection w h a t s o c ~ ~ r  with t l ~ c  llosicq 111111. 

.o TW ~icver n~entionetl the note any Inore. Tlic note n 3s not t:~l<cli I I I  

considcrntlon in the arbitration." 
Thc~ a\\ ard dcclarcd : "Know all I I I C ~  by these prcsclltj that  ne ,  C. S. 

1,w ~11rt1 ('lias. A1. Uurru3, arbitrators to nhonl the i n a t t e r ~  in controverh> 
t s is t i~ lg  bctnccn E. E. h1cKi1111ey and C. .J. yclton concerning the El- 
more Hosiery Mill, of Lanndale, S. C., \ \ere suhlilit ed by au  oral 
agrcelt i~nt  of the parties i11 questioii in the llreselice of thc said arbitra- 
lor. on or al)out the first clay of Fcl)ruary, 1928, l l n ~  i11g heard the proof, 
: I I I ~  alkgatioils of tlie parties, and cxiiinillcd the inattert in controverhy 
submitted by tlicln, do anarcl arid ortlcr :IS follons, ~laiiicly: that tl~ct 
\aid C'. J. Yelton sliall pay, or cause to l x  paid, to tlie said E. E:. 
McRilil~ey the sun1 of one Ilundretl and t\\ eiity-five dollars, in full pa) - 
lilel~t :111d tliscliarge of tlie debt, demand, or claim of the saitl E. 3;. 
1\IcRi11ncy agamst the said C. J. Yelton," etc. 

The  following issues were submitted to the jury:  
1. "Whnt amount, if any, is the plaintiff entitlml to ~ t > , ~ o \  c'r of tlc- 

f c ~ i t l a ~ ~ t  on the ~ ~ o t c  set out ill tlie complaint?" 



N. C.] FALL TERM, 1932. '787 

2. "What amount, if any, is the defendant entitled to recorer of 
plaintiff by reason of the matters set up in the answer?" 

The jury answered the first issue "$2,038.77, with interest,'' and the 
second issue "$125.00 with interest." 

From judgment upon the verdict the defendant appealed. 

D. Z. iVezvton for p la in f i f .  
R. T .  Fal ls  for de fendanf .  

BROGDEN, J. The primary question in dispute between the parties 
was whether the note was intended to be included in the deliberation of 
the arbitrators and thereafter merged in the written award. There was 
no written submission, but the award recites that the matters in con- 
troversy were "concerning the Elmore Hosiery Mill of Lawndale, X. C.," 
nor does the award undertake in express terms to declare the relation- 
ship of the parties to the note in controversy or undertake to establish 
any liability by virtue thereof. This Court has heretofore declared that 
"the award, both in  substance and in form, must conform to the sub- 
mission, and the arbitrators are inflexibly limited to a decision of the 
particular matters referred to them.'' Geiger v. Cialdzue21, 184 N .  C., 
387, 114 S. E., 497. Many years ago it was held that a party may offer 
evidence as to whether a particular item was colisidered by arbitrators 
in the event the submission and award was not clear or explicit, touch- 
ing the controverted items. Osborne v. Colver f ,  86 N .  C., 170; Farm& e. 
Wilson,  202 N. C., 775, 164 S. E., 356. 

The evidence was conflicting upon whether the note was consiclered 
by the arbitrators or included in the award. Hence, it was proper to 
submit this phase of the case to the jury in order to ascertain the amount 
of the indebtedness. The trial judge clearly presented to the jury the 
issue of fact in the following instruction: "If you are satisfied from 
the evidence, and by its greater weight, that the plaintiff and the defend- 
ant entered into an arbitration agreement, appointed arbitrators, offered 
testimony with respect to their claims one against the other, that in- 
cluded in these claims was this note for $2,038.77, and that the arbitra- 
tors took the note into consideration in rendering their award, then the 
court charges you that it would be your duty to answer thc first issue 
'No,' because there would have been an accord and satisfaction." 

The defendant assigns for error exceptions to certain questions pro- 
pounded witnesses, but the answers the witnesses would have given to the 
questions do not appear in the record. Therefore, such exceptions can- 
not avail. Rawls v. h p t o n ,  193 N .  C., 428, 139 S. E., 835. 

The defendant makes a motion for a new trial for newly discovered 
evidence. This motion is based upon the affidavit duly made by Mr. 
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Bnrrus ,  one of t h e  arbi t rators ,  who states therein t h a t  since tllc t r i a l  
he  h a s  made  a n  c s l i a u s t i ~ e  search a d  lias "found the original stat<,- 
mcnts  of claims by both parties, and d a t a  used by  h im,  and  slieetq up011 
vliic~li calculntiolls n e w  made, i n  s tat ing the account and  contc111tio11. 
of tlis par t ies  nnd tllc conclusions of t h e  arbiters,  and J I O W  has  s a l ~ ~ t l  
ill hi.; possession available t o  the  defendant appellaut,  and t h a t  snit1 
tlata ~ l l o n s  cor~c lus iwly  tha t  the i ~ o t c  sued on hy the  plaiutifl' ill t h i i  
came was co l i s idcr~d  by t h e  arbi ters  a n d  incsluded i n  t l i i r  s tntcmc~lt ,"  
cltc. T h c r e  a p p e a r s a  statemelit of the account of tlie l ,artisb, hut t l ~ c  
;~ffitlnrit does not disclose whether a n y  of the  da ta  or p a p r s  roferrcd to  
wcrc .;ig~lcd hy the plaintiff o r  t h e  other  arbi t rator ,  o r  t h a t  r i t l i r r  of 
tlieni a t  a n y  t ime admit ted their  correctncsq. expr twly  or by i1nplic.a- 
tiou. C'oi~scquei~tly, we mus t  assuinr tha t  these paper? a r e  e.r pn~. t t  
~ u c w i o r a ~ ~ d a ,  nintle by the  a rb i t ra to r  Bur rus .  I f  so, t h y  mcrelg cor- 
roboratc his  testiluoliy RS  a witliess m ~ d  arc, t l~ereforc,  i~ecesaarily 
c.nmnlntiw ill character .  A \  new t r ia l  is  not \varrantcd b.7 th i s  sliowiilg. 
M1.011~~ 1 % .  S l t c c f s ,  107 K. C., 268,  149  S. E., 6 3 3 ;  8. P. C a w ! / ,  201 N. C.. 
620 ;  J ' r c t l y c ~ ~  1 % .  I:. I?., untc ,  62. 

So c,rror. 

(Filed 4 January, 1033.) 

I .  Estoppel C b l i i ~ o w l e d g c  of prior mortgage held 11ot to estop 1m1.- 
chaser from setting up failure of consitlcration for pL~rc.hase monq 
11otcs. 
.i lnntl corlroration through its l~resiclent csecuted a w:~rranty deed to 

certain lands, and thc grantee tllcreill tllerenfter conregc~d the lands I>y 
\vnrranty deed to the president of the corporation persol-ally, the latter 
:iring l)ursliilse money notes secured by :I mortgage for tlie b;llance of 
the purcllnse price. The lands \rere forcclosrd and sold to a third persou 
untlt~r n mortgage on the lands outstnndiiig a t  tlie time of the conreyancv 
by tlic corlmrat i o ~ i  alid the. conrt'y:iilce by tlie grantee in the c o r p o r a t i o ~ ~ ' ~  
tlcctl. Action Iras instituted against the prcsitlent on the purchase monry 
notc's esecuted by him in his private capacity, and the 6:efense of total 
failure of consideration was s c ~ t  u p  by him : Held, the president \\.:is not 
clstopl~ed by his knowledge of the prior mortgage from setting up tlic 
tlc,fc~isc of failure of co~isidcraticm for tlie notes, the prinviple that :I 

lwrson \\.ill be cstol)ped from asserting his lie11 on lands where he Bno\v- 
ingly permits another, without ohjectio~i, to purchase the l:~nds, not apply- 
ing, since the defense rclated to tlic consitlel'ntion fo r  t l~t!  ~ i o t c ~  ;rlltl (lit1 
not asscrt a n y  iuterest in the lauds. 
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2. Bills and Notes A a: Evidence J a-Failure of consideration for note 
under seal may be shown by pawl as between the parties. 

The presumption that a note under seal is supported by a legal con- 
sideration is rebuttable as between the parties, C. s., 3008, and total 
failure of consideration constitutes a complete defense in an action 
on the note. 

CIVIL ACTIOS, before Schenck, J., at May Term, 1932, of HESDERSOK. 
On or about 20 September, 1926, the Laurel P a r k  Estates, Incor- 

porated, conreyed to J. B. Patterson certain land, and on 30 September, 
1926, conveyed to E. H. Patterson certain lands owned by said corpora- 
tion. The deeds contained a warranty clause to the effect that  the 
grantor, to wit, the corporation, was ('the owner and lawfully seized 
of said premises; that  i t  has good right to convey the same; that the 
same are free from all encumbrances whatever . . . and that  i t  
will warrant  and defend the title to the same against all lawful claims." 
These deeds were executed in the name of the corporation by H. Walter 
Fuller, president. Thereafter, on 6 January,  1927, J. B. Patterson con- 
\eyed to H. Walter Fuller and Alice H. Fuller the same land which the 
Laurel Pa rk  Estates had theretofore conveyed to said Patterson. Pat -  
terson inserted covenants in his deed to the effect that  he was the owner 
of the land and had good right to convey the same, and '(that the same 
are free from all encumbrances whatever," and that  he would warrant  
the title against all claims except certain indebtedness held by the 
Central B & I ~  and Trust Company. Fuller and wife executed a deed 
of trust upon the land to Crowell, trustee for J. B. Patterson, securing 
iline notes, amounting to $2,925. The deed of trust contained covenants 
of seisin, right to convey, warranty, and that  the premises were free 
from all encumbrances. On 26 February, 1927, E. H. Patterson and 
wife conveyed to Alice H. Fuller the same lands theretofore conveyed 
by Laurel P a r k  Estates, Incorporated, to E. H. Patterson. This deed 
contained covenants of seisin, right to convey, and "that the same are 
free from all encumbrances whatever." Fuller and wife executed a deed 
of trust to drledge, trustee, for E. H. Patterson, securing note for the 
purchase price of said land, said deed of trust containing the usual 
covenants. Thereafter, on 2 January,  1931, E. H. Patterson brought this 
suit against H. Walter Fuller and Alice H. Fuller upon certain promis- 
sory notes executed by the defendants to E. H. Patterson and J. B. 
Patterson, aggregating $6,487.50. The Fullers filed an  answer alleging 
certain transactions with the Pattersons. and that  the said notes were 
delivered in payment of the purchase price of the land aforesaid and 
with the understanding and agreement that  they were not to become 
valid and binding obligations of defendants until the lien of certain 
deeds of trust upon the land had been removed. 
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The evidence tended to show that  a t  the time the Laurel Pa rk  Estates. 
Incorporated, had conveyed the land to the Pattersons that  there were 
outstanding deeds of trust securing the payment of ilcteq aggregating 
$1,500,000. Therc was evidence further tencling to show that a t  the time 
the Pattersoils conveyed the land to H. Walter Fuller aud his wifr, *\lice 
H. Fuller, that said notes secured by said deeds of t r u s  were still out- 
standing and unpaid. The  Fullers i n  their answer alleged that  the notes 
given the Pattersons were for tlie purchase price of the lands which the 
Pnttersons had conveyed to them in tleeds containing the warranties 
above recited, and that  by reason of the breach of said ~ ia r r an t i e s  thcre 
was an  absolute failure of title to the property resulting in n total 
failure of consideration for said notes. 

Ten issues were submitted to the jury. The jury found by its verdict. 
( a )  That  there was an agreement betweell E .  H. Patterson and the 

Fullers that  three notes given by the defendants, aggregating $3,562.50, 
represented one-half the purchase price of certain 101s conveyed by 
Laurel P a r k  Estates, Incorporatetl, to said Patterson and conreyerl t)y 
said Patterson to the Fullers. 

( b )  That  a t  the time said notes were siguetl and tlel~vered thv l ; ~ i ~ t l  
N as encuinbered with deeds of trust aggregatiiig $1,500,000. 

(c)  That  the nine proniissory notes, executed and t1,:liveretl by thc, 
Fullers to J. 13. Patterson, represented one-half the purchase price of 
the lots conveyed by Laurel P a r k  Estates, Incorporated, to said J .  13. 
Patterson and conveyed by him to Alice H. Fuller. 

(d )  That  the lien of said deeds of trust has never b c ~ n  reniovcvl. 
(e)  Tha t  warranties of title were contailled in the tleeds from the. 

Pattersons to  the Fullers; that  one of said deeds of trust, securing a note 
for $250,000 had been foreclosed and the land purch:isetl by blodcl 
Homes Corporatioli. 

( f )  Tha t  there mas .no agreement between the Fullers and tlie Pat -  
t e r son~  a t  the time the Fullers delivered thcl notes in controversy that 
they should not become valid and binding obligations until the lien of 
tlie deed of trust had been removed. 

From judgment upon the verdict i n  f a \o r  of defendants the plaintifi 
appealed. 

l'hos. $1. Fra?zks for plaintiffs. 
Shipman & Arledge for defendants. 

BRODQEN, J. The e~ idence  established the fact  that  the notes in eo11- 
troversy were executed and delivered by the Fullers in consideration of 
the purchase price of certain land conveyed to them by the Pa t t~ r sons ,  



K. C.] FALL TERM, 1932. 791 

a d  further, that by reason of outstanding deeds of trust upon the prop- 
erty securing notes for more than $1,000,000, and the subsequent fore- 
closure that there was a total failure of consideration for the purchase 
money notes given by the Fullers to the Pattersons. However, the Pat- 
tersons assert that the Fullers are not in a position to plead the failure 
of consideration for the reason that H. Walter Fuller, president of 
Laurel Park Estates, Incorporated, executed on behalf of the corpora- 
tion the deed to the Pattersons for the identical land, in which said deed 
it was covenanted that the land was free from encumbrance. They 
further contend that the encumbrance was known to Fuller as president 
of the corporation when the deed was executed, and that hence Fuller 
is now estopped thereby. 

Plaintiffs rely upon Bank v.  Bank,  138 K. C., 468, 50 S. E., 848. 
The controlling proposition in that case was that a person holding a 
lien upon land could not lawfully conceal the fact and knowingly suffer 
mother to purchase the property, to go in possession thereof under a 
claim of ownership and occupy it for more than seven years, and then 
undertake to enforce his claim. The Court said : "It is familiar learning 
that where one knowingly suffers another in his presence to purchase 
property in which he has a claim or title which he wilfully conceals, he 
will be deemed under such circumstances to have waived his claim, and 
will not afterwards be permitted to assert it against a purchaser." See, 
also, Hallyburton v. Slagle, 132 K. C., 947, 44 S. E., 655; 64 A. L. R., 
1550 and note; Trust  Co. v. Collins, 194 N .  C., 363, 139 S. E., 593. The 
defendants claim no interest in the land, but merely assert as a defense 
the failure of consideration of the notes. Consequently the salutary 
principle applied in the Bank case, supra, is not controlling. 

The plaintiffs in the brief also contend that failure of consideration 
is not a valid defense to a note under seal by reason of the fact that 
the seal imports consideration, and rely upon the case of Burriss v. Starr, 
165 S. C., 657, 81 S. E., 929. C. S., 3008 recognizes and sanctions ill 
proper cases the defense of failure of consideration. The presumption 
arising from a seal upon a negotiable instrument is rebuttable. This 
mas determined in Farrington v. McNeill,  174 N. C., 420, 93 S. E., 957, 
in which the Court said: ('It is true, the note in this case is under seal, 
which purports a consideration, but such presumption is rebuttable as 
between the parties thereto." Taft v. Covington, 199 N .  C., 51, 153 
S. E., 597; Chemical Co. v. Griffin, 202 N .  C., 812, 164 S. E., 577. 

While the jury found against the defendants on the issue of condi- 
tional delivery of the notes, the verdict establishing the failure of con- 
sideration warranted the judgment rendered. 

X o  error. 
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77'. BI. REEVES r. ETHEL REEVES. 

(Filed 4 January, 1933.) 

Divorce .4 d-dction for divorce for separation can be maintained only 
by injured party where it is not alleged there are no children. 

A\n action for divorce on the ground of tire ymrs separation can he  
inuiiitained only by the injured party under the provisic~ns of N. C. Code 
of 1031, 1659(4), while under N. C. Code, 1659(a) it may be maintained 
by either l~arty hut it is required that there be allegaticln and proof that 
"no children have been born to the marriage," and where the complaint 
for divorce on the ground of fire years separation doe:; not contain tlic 
allegation required by section 1659(a), it is founded upon 1659(4) and 
nherc all the evidence is to  the effect that the defendant is the injured 
party the action is properly disniissed as of nonsuit. 

APPEAL by plaintiff from Clement ,  J., a t  October Term, 193" of 
~ ~ I - K C ~ A ~ B E .  Affirmed. 

This is  an  action f o ~  dirorcc from the boiicls of mntri~nony, n.liic11 
at the conclusion of all the cvidenc~e m s  dismissed as in case of noncuit. 

A\~.inrs,  J .  1 1 1  his coniplail~t the plail~tiff alleges that lie is a rc4dcl1t 
of 13uncornbe Coul~ty  and had been for more than fire years next prc- 
cedilig the beginning of his action; that the defendant IS a resident of 
Madison County; that  they were married on 28 November, 1926;  that 
they have Iirrer since lired together as man and wife; that  t h e ~  lirctl 
separate and apart  from each o thw for more than five years next prc- 
ceding the beginnilig of the action; and that  tlle separation 15 as  due to 
no fault  oil tlle part  of the plaintiff. T h r  defendant in licr ansncr 
tlcnies that the ldaiiitiff is a residcnt of Bul~eoinbe Coui~tg ,  and allegri 
that immediately aftcr the marriage the plaintiff nbando~~ed her without 
just cause, has never proridcd for her support, and for several year5 
has contributed nothing for the support of their ehild. 

The  tr ial  court was of opinion that  the plaintiff is not entitled to the 
relief demanded. I n  the judgment no specific reason is given for di>- 
missing the action but it may prohably he found. in the court's roll- 
clusion that  the plaintiff is not the illjured party. The  appellant says, 
liowerer, that  his action is based upon the I'ublic Laws of 1931, chap. 
7 2 ,  Xorth Carolina Code of 1931, sec. 1659(a),  and tha t  it map bc~ 
maintained by ('either party,"--not merely by the "party injured." It 
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is therefore necessary to compare sections 1659(4) and 1659(a), and 
to consider them in connection with the allegations in the complaint. 

Section 1659(4) provides that the bonds of matrimony may be dis- 
solved on application of the party injured if there has been a voluntary 
separation of husband and wife, or an involuntary separation in conse- 
quence of a criminal act committed by the defendant prior to the pro- 
ceedings for divorce, and they have lived separate and apart for five 
successive years, and the plaintiff in the suit for divorce has resided in 
this State for that period. 

I n  Cooke v. Cooke, 164 N. C., 272, the Court in construing the statute 
as i t  then stood remarked that there was nothing in the law to indicate 
that the right conferred was dependent on the blame which might attach 
to the one party or the other; but in the later case of Sanderson  .v. 
Sanderson, 178 N. C., 339, the decision in the earlier one was explained 
ill these words: "An examination of the opinions in the Cooke case 
demonstrates that it does not question the correctness of the principle 
that one who is in the wrong cannot procure a divorce under a statute 
which g i ~ e s  the right of action to the injured party alone, and that the 
decision rests upon the ground that the cause for divorce on account of 
separation for ten years (now five), as it then stood, was provided for 
in a separate statute, which did not have in it the condition, on applica- 
tion of the 'injured party.' " I t  was held that under section 1659(4) 
an action can be maintained only by the party injured. To  the same 
effect is the decision in L e e  0. L e e ,  182 N.  C., 61. 

I t  will be observed, then, that the elements of an action under this 
section are a voluntary separation of husband and wife, or an involun- 
tary separation in consequence of crime previously committed by the 
defendant, living separate and apart from each other for five successive 
years, and the residence of the plaintiff in this State for that period- 
the words, "and no children be born of the marriage and living," having 
been taken out of the original statute. Public Laws, 1917, chap. 57. 

Other provisions are embraced in section 1659(a) : "Marriages may 
be dissolved and the parties thereto divorced from the bonds of matri- 
mony, 011 application of either party, if and when there has been a 
separation of husband and wife, either under deed of separation or 
otherwise, and they have lived separate and apart for five years, and 
no children have been born to the marriage, and the plaintiff in the suit 
for divorce has resided in the State for that period. This section shall 
bc in addition to other acts and not construed as repealing other laws 
on the subject of divorce.'' 

The two statutes have substantialIy the same provisions with respect 
to the period of separation and of the plaintiff's residence in the State; 
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on other points they materially differ. I f  brought ulider section 1659(4) 
the action can be maintained only by the party iiijured; if under section 
1659(a),  i t  can be maintained by either party. Since the adoptio~i of 
the ameiitliiic~~t vliicli we have cited, sectioli 1639(4) has made ~ r o  
reference to cliildren born of the marriage, but requis i~e  to an actio~i 
u~ idc r  section 1659(a) are both allegation awl proof t lx t "no children 
have bcm born to the marriage." T h e  complaint does not c o ~ ~ t a i n  this 
allegation. The  omission is  impressire because the arswer puts tlic 
iiiatter a t  issue. So, it is rrianifest that thc coii~plnirit is founded upo11 
the provisions of section 1659(4),  and as ail action can be maintainetl 
under this section only by the party iiljurcd and all the evidence is to 
the effect that the defe~idarit is the injured party, we must affirm the 
jutlgme~it diemissing the action. 

A1ffirmecl. 

BEI,LE PI,OOD v. DESCHARIPS MOTOR COMPANY, T. A. LIDE, G .  B. 
TROXLER A X D  J. T. STEWART AXD JESSE FLOOD V .  DESCHAhIPS 
XOTOR COMPANY, T. A. LIDE, G. B. TROXLER A N D  J. T. STEWART. 

(Filed 4 January, 1933.) 

IZ\iclenllce I\: Harm of hypothetical questions in this case held not to 
constitute reversible error. 

Facts not warranted by the testimony offered a t  the trial may not be 
:rssumed in a hypothetical question to an expert witness, but in this caw 
it is held there nas  not such a departure from the rule as to constitute 
rc~rersible error. 

CIVIL ACTIOK, before N u d i i ~ g ,  .T., at February Tt>riii. 19S2, of 
RO('KIS(.HAAI. 

Plaintiff alleged that  oil or about 13 J u w .  1929, the cltfeudants, Litlv 
:111d Trosler, w r e  employees, agc~its  and rcyresentativts of the Dey- 
clianips Motor Company, wliic.1~ said corporation was engaged in tlic 
husi~less of buyi~ig  and sclli~rg automobiles, and that  the &fendant, J. T.  
S t e ~ a r t ,  was a prospective purchaser of a Ford automobile from tlic 
tlcfciidaiit corporation. The place of business of ilefciidal~t Motor Colu- 
pany was 011 Scalcs Street in  tlie city of Reidsrille, opposite the 11o11ie 
of plaintiff. I t  was further alleged that on said date 'he defentl:~nt. 
S t m a r t ,  was driving an autoliiobile beloligilig to the M3tor Compauy 
for tlic purpose of testing it with the view of becoming a purchaser 
t l ic r~of ,  ant1 that tlic defendalits, Litle ant1 Troslrr ,  \+ere in tlie car with 
Stewart for the purpose of aqsisting in the dcmonqtrxtion. It n a s  
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averred that Stewart was an incompetent driver and not familiar with 
the mechanical operation of the car, and that as a result he drove the 
car out of the place of business of the Motor Company "at a n  excessive 
and unlawful rate of speed across said public highway into the front 
yard of plaintiff where the plaintiff's children were a t  play and nar- 
rowly averted running over said children, and would have struck said 
children except for the quick action of L. A. Lide in taking hold of the 
steering wheel of said car and running said automobile against the 
church adjacent" to the home of the plaintiff. The complaint further 
declared that by reason of such driving of said automobile across the 
edge of her lot "in close proximity to said house the said plaintiff was 
ol-ercome with fright, and the child with which the plaintiff was preg- 
nant, was killed from terror occasioned by its mother and the great 
shock sustained by her nervous system.'' 

The second suit brought by Jesse Flood against the said defendants 
alleged substantially the same state of facts as contained in the com- 
plaint of plaintiff, Belle Flood. The two cases were consolidated at  the 
trial. 

The plaintiff offered evidence tending to show that she was injured 
on 15 June, and that she was in a state of advanced pregnancy, and 
thereafter a child was born dead on or about 1 July, 1929. The evidence 
offered by the defendant tended to show that the occurrence took place 
on 1 June, 1929, and that while Stewart lost control of the car and i t  
ran against the edge of plaintiff's yard that she was not in the yard 
at the time, and consequently the subsequent abortion was in nowise 
attributable to any act of defendants or either of them. 

Issues of negligence and damages were submitted in each case. The 
jury answered the issues of negligence in favor of defendant, and from 
judgment upon the ~ e r d i c t  the plaintiff appealed. 

P. T. Stiers for 
Glideu-ell & Gwynn for  defendant. 

PER CURISM. A perusal of the record demonstrates that evidence was 
offered by both parties in an effort to solve the outstanding issue of 
fact, to wit: What was the cause of the abortion? The testimony offered 
by the plaintiffs was designed to demonstrate that the abortion was 
caused by the fright of the mother when she observed the danger to her 
children playing in the yard, brought about by the negligence of de- 
fendants in permitting the automobile to get beyond their control. While 
she did not allege in the complaint that she fell in an effort to snatch 
one of her young children out of the path of the oncoming automobile, 
she offered evidence to that effect. The defendants offered testimony 
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tending to sliolr- that the injury happened on 1 Junc, and that  the child 
was born on 1 July.  There was medical testimony to the effect that  n 
physical illjury sufficient to produce abortion would h a w  become opcr- 
ative in a niucli shorter period than thir ty (lays. Medical testimony 
was also introduced tending to show that  fright alone ~ r o u l d  not produce 
an abortion. 

The  main group of exceptions deals with the admission of thc opinioi~s 
of medical men, touching the causes, symptoms and progrlm of abortion. 
I t  is asserted that  these opinions are in response to hyrothetical ques- 
tions not based upon evidence. T rue  it is, that the principle determini~lg 
the competency of hypothetical questions and the answe-s thereto, for- 
bids the assu~nption of facts or states of fact not mwranted by tlie 
testimony offered at the trial. S. v. H o l l y ,  155 N. C., 485, 7 1  S. E., 
450. Hypothetical questions were propounded by c o ~ n s e l  for both 
parties upon various aspects of the testimony, mid it does not appear 
that there was a departure from the rule, of sufficient moment to upset 
the judgnient. Physicians testified that  syphilis was o i ~ t  of tlie causes 
of abortion, but I IO witliess said that  the plaintiff snffercd or had t w r  
suffered with such disease. Indeed, the questions with iespect to w ~ l i  
inalad- occurred in developiiig tlie various causes of aboition. 

examination of the entire rccortl and of all excel~tions doe> not 
produce the conclusion that  error of Ian. occurred in tile trial of tlic 
cause. 

.\firmed. 

IqCs PAI~TE UOLLIE J. HUFE'STETLER, WIDOW; CLYDE WALLEN A N D  WIFE, 
NANCY B. WALLEN; CHARLES R. JONES AND WIFE, MARJORIE R. 
JONES ; AXD JAMES M. HUFFSTETLER, SAVILLA HUFFSTETLER, 
PEARL HUFFSTETLER, CLBRA HUFFSTETLER, AND I< A N S A S 
HUFFSTETLER, THE LAST NAMED FIVE BEIXG INFANTS, APPEARING n'i 
TIIEIR GUARDIAN, J. W. JACKSON. 

(Filed 4 January, 1933.) 

1. Partition A a-Fact that  representative of minors in partition pro- 
ceedings was designated as  guardian held immaterial. 

Where proceedings are instituted before the clerk of the Superior Court 
for the snle of lands held by the petitioners as tenants in common and for 
clirision of the proceeds, and all persons interested are made parties, the 
minor petitioners being represented by their uncle appointed by the court 
u ~ o n  his finding that lie was a suitable person: Held, the clerk had juris- 
diction of both the subject-matter and the parties to the l~roceeding, and 
the fact that the uncle was designated as  guardian ad litem instead 
of nest friend is immaterial, he having acted in the capacity of nest 
friend only. C. S., 460. 
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2. Partition A +Sale for partition held not void although order did 
not provide for disbursement, and minors' funds were paid to mother. 

Where an order confirming a sale of lands for partition does not pro- 
vide for the disbursement of tlie funds, C. s., 2180, but the sale is made 
under order of the clerk of the Superior Court having jurisdiction of both 
the subject-matter and parties, the minor petitioners being represented 
by a person nppointed by order of court, and the sale is made part for 
cash and part for purchase money notes, and the sum received in cash is 
properly paid into court and properly disbursed to the parties, the share 
of the minors therein being less than one hundred dollars and being paid 
to their mother for their benefit, C. S., 962: Held, the sale was not void. 
i~nd a subsequent petitioii to set aside the sale is properly refused. 

.\IWML by tlic infant petitioners from S ink ,  J., nt J u n e  Term, 1932. 
of B ~ X C O M B E .  Affirmed. 

The abore elititled special procertli~lg was begun by a petitioil filed 
before the clerk of the Superior Court of Buncombe County, 011 31 
May, 1926. 

I t  was alleged ill the petitioli that the petitioner, Dollie J. Huffstetler, 
11 idow of W. T. Huffstetler, was entitled to dower in the land described 
in the petition; that the petitioners, other than the said Dollie J. Huff-  
stetler, and Clyde Wallcn and Charles R. Jones, were each entitled to ail 
u u d i ~ i d e d  one-serenth iuterest ill said land;  that the said petitioners. 
other than S a n c y  B. Wallell and Marjorie R. Jones, were each u ~ ~ d e r  
the age of 21, and that the petitioner, J. W. Jackson, had been duly all- 
1)ointed by the court as gnardiau of said i ~ i f a ~ i t  petitioners, a i d  nuthor- 
izetl to reprcseut them in the proccedii~g; a i d  thnt it was to the bt'st 
ii~terest of all the pctitioners that  the 1a1id described ill the petitio~l. 
I\-hich is located ill the city of Alsherille, nud contains 1.74 acrcs, be 
sold for divisioii. 

I n  accordance with thc prayer of tlie petition, t ~ i i  order was nmde bx 
the clerk and approred by the judge of the Superior Court of Buncoillbe 
County, authorizing and directing the petitioner, J. W. Jackson, aa 
guardian of the infant petitioners, to join with the other petitioners in 
the sale of the lalid to Charlotte P. Sealey, for the sun1 of $6,'740, pay- 
~ ~ b l e  $1,000 ill cash, and the balance ill notes to be secured by a deed of 
trust. The  land was sold and conreyed by deed executed by the adult 
petitioners and J. W. Jackson, as guardian for the i ~ i f a n t  petitioners, 
to Charlotte P. Scaley, who paid the sum of $1,000, in cash, and executed 
~ ~ o t e s  and dectl of trust for  the balance of the purchase price. 

The stun of $1,000 was paid into the office of the clerk of the S u p e r i o ~  
Court, and disbursed by him in the payment of the costs of the pro- 
ceeding, and of the shares of the petitioners in said sum. The sums due 
to the infalit petitioners were paid by the clrrk to their mother, wit11 
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whom they resided. The notes rsecuted by Charlotte P. Sealey were 
not paid, and the deed of trust securiiig said notes was foreclosecl. The  
land described in the petition, and sold and conveyed pursuant to tlie 
orders in the procectling, is now owi~ed by certain pelsous, wlio claim 
title to said land undcr saitl orders. 

On 12 -1pri1, 1032, a peti t iol~ was filed in the proceeding in behalf of 
the infant petitioners, by hlarjorie R. Jones, wlio ha3 since becn all- 
pointed by the clerk of the Superior Court of Buncombe Coui~ty  as  
their general guardian, praying that the orders of sale he set aside i t i d  

I i~catetl, for the reason that said orders arc  void. After notice to tlics 
pcrsoiis ~ v l ~ o  i i o ~  claim titlc to the land tlescribecl ill tlic petition uutlcr 
tlic said orders of sale, t l ~ c  petition was h a r d  by Judge Sink, and 011 

the facts found by hi111 the prayer of the petition was dmied. 
Froill the order tlc~lying the praycr of their petition, the infalit lwti- 

t io~~c,~. . ;  : ~ p p c a l d  to the Supreme Court. 

( ' O S S ~ X ,  ,J. T l ~ c  clerk of the Superior Court of Bui~rombe Cloul~ty 
11;ltl jurisdictiol~ 110th of tlic subject-matter mltl of tl~c: parties to this 
1)rorrcdii1g. 

'Tlw proceedil~g was ilistitutcd before tlic said clerk fcr  the sale of thch 
1ii11d described in the petition, and for the division of the proceeds of the 
sale alllong the petitioners according to their respective il~terests in the 
l~ll(1. 

The  1):wtic.s a rc  the widow of W. T. Huffstetler, 11.1io \\.as ci~titlcd to 
(lower ill the lalid, and his heirs a t  law, who on-ncd the land as tena~rts  
in coi i~ i i io~~,  subject to the dower of the widow. 

C'c~rtain of tlie tenants in coiniilo~i were infants, without gcweral or 
trxtanleiltary guardian. Fo r  that reason, upon application duly mad(,, 
t l~c i r  ui~clr ,  J .  W. Jackson, \\-11o \\-as fon i~d  by tlic court to be a suitabltb 
1)erwii to reprcseiit saitl infants ill tlie proceeding, \\-as ul)pointed as their 
gw~r t l i a~ i .  Ile \\-as not appoiilted general guardian of said infants, and 
tlitl i ~ o t  purport to act as such ill the proceeding. It \could h a w  bee11 
Itlore regular if 11e had b r c i ~  tlesignatcd in the proceedilig as next frieild, 
rather tlmn as guardiai~,  but as he did not undertake to represent said 
ilifants otlierwise than as next friend, i t  is immaterial that he was 
tlcsigi~ated ns guardian and not as nest  friend. C. S., ,450. 

There was no provision in tlic order confirming the :isle of the land, 
,lircxcti~~g how tlie procceds of said sale should be applird. C. S., 2180. 
H o n - c ~ c ~ .  tlie sum paid by the purchaser in cash, was paid into court, 
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n~it l  properly disbursed. T h e  sum tluc to each of the in fan t  pctitioncrs. 
was paid by t h ~  clcrk to his  o r  her  motlier. T h i s  s u m  was  less tliaii 
$100.00. C. S., 962. I t  does not appear  ill t h e  record what  sums, if 
any, were collected ou tlie purchase iiioney notes. Whether  o r  not ally 
sums were collcctetl on said notes, o r  what  disposition mas made  of s u c l ~  
sums a s  were collected, if any, docs not affect t h e  val idi ty  of the  order< 
made i n  the  proceeding. These orders mere not roid,  a n d  tllcrc was no 
c v o r  i n  the  denial of tlic prayer  of the  petition tha t  said order'. 1)c s(+ 
t~s ide  and  vacated. T h e  o d t  r is 

Alffirmcd. 

(Fi1c.d 4 January, 1933.) 

1. Evidence D +Testimony held incornyctent under  C. S., 1793. 
In a n  action to recover for services rendered deceased testimony by the 

l~laintiff that the deceased lived with plaintiff, that plaintiff boarded 
him and took care of him for sisteen months, etc., is held incomlwtelit 
under the provisions of C. S., 1795. 

3. Appeal and  E r r o r  J +Held, esceptions t o  testinlony were not  wtivcd 
by testimony later en tewd without objection in this case. 

Esceptions were properly and aptly entered to the admission of testi- 
mony by plaintiff as  to a transaction with a deceased relative to services 
rendered deceased by plaintiff. On redirect examination plaintiff testified 
n.ithout objection "I was living with deceased and fulfilled all agreements 
with him." Held ,  the plaintiff's statement on redirect esaminaticm \\-a< 
not sufficient to overthrow tlic esceptions theretofore entered. 

A l ~ r ~ a ~ .  by tlcfe~rtlaiit fro111 ,?'inXa, J., at  J u l y  Tcirm, 1032. of Xc- 
I )OI\'ELL. 

C i r i l  action to recowr  for  "board and  \vaslliilg, s p c ~ h l  nurs i l~g ,  care 
: I I I ~  kcrp" of J. T. Pynt r  dur ing  s i s t c e ~ i  months ilc'st iminctlintcly 1)rv- 
wdiilg his  dcatll .  

F r o m  a wrt l ic t  a l ~ t l  jutlgluent i l l  fal-or of l)lai~ltiff fo r  $400, the clc- 
fciidant a p p r ; ~ l s ,  assigiiil~g crrors. 

STACY, C. J. T h e  appeal  prcseilts thc o o ~ ~ ~ l ) c t c l ~ t ~ y  of p la in t i f ' s  tc-ti- 
Inony, admitted over ohjrctioli, of which tllc follon.iirg ]]ray he ttrkc11 nq 
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typical: "Mr. Pgat t  lired with me 16 months prior to hi;  death. . . . 
I boarded him, taken care of hini during that  time. . . . We pre- 
pared vegetables, cereals, and such foods as a sick perso11 i~eecled. . . . 
H e  got worse as he continued to live with nie. I got $10 a month fro111 
liim with which to pay his bills. . . . After my wife died, I ar- 
ranged wit11 my sister-in-law, \vho had been boarding w th us for s o n ~  
time, to care for Mr. P ~ a t t .  He was living with me a t  the tinie of his 
death." 

This eridencc o f f e~~ds  agai~lst  C. S., 1795, n h i c l ~  disqualifies a party 
or person iutercsted in the event, or a person under whoin such party or 
l)tsrswn iiiterestetl derives his i~iterest, from testifying as a witness in liis 
011 n behalf against the executor, administrator or survivor of a cleceasetl 
person, concer~iing a persoual transaction or conlmunicatioli between the 
71 itness and the deceased, except where the  execntor, a ln~inistrator or 
*urriror,  is exaiiiinecl in his ow11 behalf, or the testimony of the deceasetl 
person is giren in eridence concerning the same transactim or  rommuni- 
12atio11. I n  re W t l l  of I? /o l cn ,  a ~ ~ f c ,  347. 

Teqtimong of a similar nature was held i~lcoinpetent ill the fo l lowi~~g 
c.:wes: P u l l i a t ~ t  1.. l l c g ~ ,  192 X. C., 459, 133 S. E., 288 ("I had to wait 
on he r ;  'tote' meals to her") ; Knight  v. E c e l d e f f ,  122 N. C., 118, 67 
S. E.. 328 (Plaintiff, a physician, not competent to prove " t l~a t  he at- 
tcudctl the deceased; the number of visits made; had all ~ccoun t  against 
11im t l ~ e r ~ f o r ;  tlie amount due");  U u j ~ i l  1 . .  C ' u i ~ c c ,  141 N. C., 123, 5:; 
S. E. ,  333 ("My family c u l t i ~ a t c d  the land; took r a r?  of intestatc'k 
h o u v  ant1 stock; ~ ~ u r s e d  him in his last illness"); i5' to.h u. Cannotz 
130 S. C., 60, 51 S. E., 502 ("I worked for tlie deceased oil the road antl 
i t 1  the. ficltl") ; D ( i 1 . i ~  1.. E P U ~ I S ,  139 S. C., 440, 31 S. H., 956 (Plaintiff 
11ot ~wrmit ted  to tcstify "that he dcrnandetl p ;~yr r i c~~ t  of notc from dc- 
cwwtl in his life time") ; I ) a c r d ~ o n  1 . .  I?atdirl ,  139 3.  ('., 1, 51 S. E., - * 
( 10 ( F e m e  plaintiff "ga\e deeeasetl metlicilic, kept hiin clean and caret1 
for llinl generally; he r a s  lielplcs.;; we had to do all the swvices and 
u a i t  on him"); R r o ~ r n  1,. A d u m , ,  174 3 .  C., 490, 33 S. E., 989 
("Mothcr cooked for them, ~ ~ u r s e d  them and sat up  nit11 them, read for 
them, and did everything she could think of that noulcl comfort him") ; 
l l ' t f f y  r .  B a r h a m ,  147 IV. C'., 479, 6 1  S. E., 372 ('(She told me she 
\\oultl g i l e  me n horse if 1 nould k a l e  aud stag. I took the horse") : 
A - I I ~  1 . BUI tr11u1 f ,  74 X. C., 633 ( ( '3Io t l l t~  was old and illfirin ; 
~iiored to  her home to aid i11 taking care of her antl in I I L  rsing and sup- 
l~or t ing  her") ; B1aX.e T .  B lc rX~ ,  120 S. C., 177, 26 S. E., 816 (Plaintiff 
and other heirs '(agreed with nlotlier (the deceased) t l ~ a t  she was to 
take same interest in land purchawd from - i n d r e w  that  slip had in the 
la~ltl thcy sold"). 
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B u t  i t  i s  contended that ,  on redirect examination, the  plaintiff testified, 
without objection, ('1 was  living v i t h  Mr. P y a t t  and  fulfilled al l  agree- 
ments  with him," which rendered t h e  admission of t h e  previous in- 
competent evidence harmless as  tlie facts  thereby sought to  be shown were 
otherwise ful ly  established. -1s support ing this position, e i ther  directly 
o r  i n  tendency, the  following authori t ies  a r e  ci ted:  Eaves v. COX, ante, 
173, 1 6 5  S. E. ,  345;  Ing le  v. Green, 202 K. C., 116, 162  S. E., 476;  
bll,elfon v. R. R., 193  N. C., 6 i0 ,  139 S. E., 232;  Ledford v. Lumber  GO., 
153 S .  C., 614, 112 S. E . ,  -121; I Iami l ton  v. L u m b e r  Co., 160  3. C., 
47, 7 5  S. E., 1087;  Srnifl~ r .  ~l loore ,  149 5. C., 185, 62 S. E., 892;  
Blake 1. .  Brozighfon, 107 K. C., 220, 12 S. E., 127. 

T h i s  more or  less casual s ta tement  of plaintiff, made  without  objectioil 
on redirect exanlination, was neither intended nor  sufficient to  overthrow 
the 1 9  o r  20 objections entered to h i s  testimony dur ing  h i s  examination 
i n  chief. 

T e  a re  aware  of the criticisln lei-elecl against th i s  statute, C. S., 1795 
as  "a lingering remnant  of a discredited antiquity" ( N o r t h  Carol ina 
Lnlv Review., December, 1932, p. 6 l ) ,  but  i t  is  t h e  l a w  a s  written, and 
n e  mus t  enforce i t .  

S e w  tr ia l .  
- - 

\YAIll"l'GB \\'ATXEII V. SASTAHALA POWER AND T,IGHll COMPANY. 

(Filed 4 January, 1933.) 

Kegligence C -Evidence llcld not  t o  disclose contl.ibutory negligence 
barring plaintiff's recovery as In&tkl' of law. 

The defendant 1)ower company dug a hole in  a public street and threw 
tlie red clay tlierefroin upon the sidewalk of the town. Rain wet the clay 
:ind caused i t  to become slippery. The plaintiff, while walking along the 
sidewalk before day, slipped on the mud and fell into the hole, resulting in 
qerious injury. There was evidence that  plaintiff knew all the conditions 
of the street and sidewalk a t  the place in question. Held ,  the defendant's 
motion as  of nonsuit on the ground of contributory negligence was prop- 
erly refused, the plaintiff haring no reason to foresee that he would slip 
: ~ n d  fall into the hole, and the conditions of the sidewalk not being suffi- 
(4ent to require the plaintiff to leave it  and walk in the street for his ow11 

fety. 

- ~ P P E A L  by clefelidant f rom Sink,  J., a t  A \ ~ ~ g u s t  Term,  1032, of 
CHEXOKEE. NO error .  

T h i s  is  a n  action to recoyer damages for  personal injur ies  suffered by 
t h e  plaintiff,  and  caused, a s  alleged i n  t h e  complaint,  by  the negligence 
of t h e  defendant. T h e  defendant denied liability, chiefly on the ground 
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that  plaintiff, by his own negligence, as alleged ill the answer, taol\- 
tributed to his  injuries. 

- i t  the close of the evidence for the plai~ltiff, thc c efentla~it 111ov(~l 
for  judgment as of nonsuit. The  motion w1s denied, arid the defendaut 
excepted. 

The  evidence mas submitted to the jury. The issue:; ve rc  a n m  vrc t l  
as follows: 

"1. Was the plaintiff injured by the negligence of the defendant, ns 
:~lleged in tlie complaint 1 Answer : Yes. 

2. I f  so, was said in jury  contributed to by his own negligenct,. ns 
:tllegcd in the allswer? Answer: No. 

3. What damage, if any, is the plaintiff entitled t o  rc3cover of thc, 
tlcfendalit 1 L\l~swer : $4,000." 

From judgment on the verdict that  plaintiff recover cf the tlefentli~ut 
tlle sum of four t l l ousa~~d  dollars, with interest ant1 costs, the clc-fend:r~~t 
nppealeil to  the Supreme Court. 

C'OA sox, J. Somc4n1e ta l l )  in Drcembcr, 1931, the tlefeiltla~~t tluq 
:I  liolc in a public street, a t  the edge of the sitlcwallr along said atrcct. 
ill thrl town of Alndrcn,s, N. P. The earth taken fro111 the holr 11 

thrown on the siile~ralk, and rclnained there. Followil~g a rain, I I I U I I  
accumulated on the sidewalk opposite the hole. The  sitle~valk w a s  f i \ c ,  
or six feet wide, and had been corered \\it11 saw-dust. Xeit1ic.r tllc~ 
street nor the sidewalk was paved. 

Plaintiff, a residcnt of the tow11 of Lil~tlre\ts, I\ liilc I\ alking aloug tllo 
sitlcn alk, before daylight on the morniiig of 3 5 1)erenibe r, 1931, s l ippt~l  
because of tlie niutl on the sickwalk, a l~ t l  fell into the hole, which \ \ : I \  

five or six feet deep. As the result of his fall into the hole, plaintiff's 
left h ip  was dislocated, and badly illjurcd. At the time of thc trinl, 111 

A\ugust, 1932, plaintiff could not n alk n itliout the nit1 of crutcheq. IIts 
is now about -1-9 years of agc. H e  is it merchant. Hi. injuriw :~rt ,  
permanel1 t. 

The  hole in the street, a t  the edge of the sitlewalk, 11 as dug 1)y the 
defericlant about sewn days before the plaintiff was in j~l rcd .  H e  ~ I I P V  

the location of the hole, and knew that  i t  was not corerrd or enclosc>tl. 
I I e  had passed along the sidewalk opposite the hole, a t  least three t i n~cs  
:L (lax since the hole n a s  dug by the ilefenda~li. H e  d s o  knew that  earth 
taken from the hole had been thrown on the sidcnnlk, and that  mud had 
accumulated 011 the sidewalk, as the result of rain falling on this ea r t l~ .  
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H e  was walking on the sidewalk, and not on the street, a t  the time he 
slipped and fell in the hole. There was no evidence tending to show that  
plaintiff was temporarily inadvertent to thc location of the hole, or to 
the presence of mud on the sidewalk, a t  the time he slipped and fell 
into the hole. 

The defendant, conceding that therc was evidence a t  the tr ial  tending 
to show that i t  was i~egligent as alleged in  the complaint, and that  
plaintiff's injuries were caused by sudl  negligence, contends that the 
evidence introduced by the plaintiff, shows that  he contributed by his 
own negligence to his injuries, and that  for this reason there was error 
i11 the refusal of the tr ial  court to allow its motion for judgment as of 
~ lo~ i su i t .  This contention cannot be sustained. 

There was no cviclence tending to show that  plaiutiff was negligent as 
alleged in  the answer. H e  was walking on the sidewalk as he had a 
right to do. There were no conditions confronting him which required 
hiin to leave the sidewalk, and walk on the street, for his own safety. He 
had 110 reason to foresee that  hc ~ o u l d  slip, and fall into the hole a t  the 
edge of the sidewalk. But for the licgligcnce of the defendant as alleged 
ill the  complaint, plaintiff would not have been injured. There was no 
error in the refusal of the tr ial  court to allow defendant's motion, ant1 
ill submitting the evidence to the jury. Qoldste in  v. R. R., 188 K. C., 
636, 125 5. E.,  177; h'eagraoes v. W i n s t o n ,  170 N. C., 618, 57 5. E., 
507; Carrick c. Power Co., 157 N. C., 378, 72 5. E., 1065. 

Other assigilnlents of error which were discussed on the argunlent and 
in the briefs for defcntlalrt, have been considered. They cannot bc 
sustained. Thc judgment is affirmed. 
3-0 flrror. 

.JAR11~CS E'. STEPP v. R. P. ROBINSON ET AL. 

(Filed 4 January, 1933.) 

Bail 3 -Defendant was amenable to process of court upon appearance 
on motion against surety, and judgment against surety was error. 

Upon motion against the surety on a bail bond the defendant, in re- 
sponse to notice served upon the surety, C. S., 794, appeared in open 
court. The surety was not present upon the hearing of the motion. The 
defendant was given opportunity to voluntarily surrender himself, which 
he refused upon his contention that he was not liable to be taken in 
arrest. Judgment was entered against the surety, C. S., 778, 792. Held, 
upon the defendant's appearance in open court he was "amenable to the 
process of the court" and the judge should have ordered execution against 
the  person of the defendant, the defendant's contention that he was not 



804 I N  THE SUPREME COURT. [203 

liable to be taken in arrest notwithstanding, and the judgment against 
the surety was erroneous, the primary object in taking bail being to keep 
the clefendant within the jurisdiction and call of the court and nnt to 
recover the penalty on the bnil bond. 

A \ i ~ ~ ~ ~ ~  by surety on bail bond, from , q t h c i i t h ,  J., at  3lay-.Ju11t. Tcwn. 
932, of HEKDERSON. 

Civil action for damages, arising out of fraucl, tried upon i . -  .3u1 5 +c*t 
)ut in 201 N. C., 848, with ancillary rellietlg of arrest and bail. 

Upon the arrest of the defendant, he gave undertakii~g, or bail-piew, 
I it11 his i t  ife as surety, collditionrtl, as l)rol idrtl hy C'. fi., 778, "that if 
he defendant, R. P. Robinson, is discharged from arwst he shall, :it 
111 times, render himself alnenablc to the proces.; of the court 11ur1ng 
he pendency of this action, and to such proccss as m:y be isiucvl to  
.nforce judgment thereon." 

There was a verdict and judgment for the plaintiff. Executioil lssuctl 
lgainst defendant's property was returned "J~ul la  boiza", ~ n t l  esecutioi~ 
lgaiilst the person of the defendant was returned "non ecf  ~ I E ~ I C ~ ~ U I . "  

Whereupon, after notice to the surety or bnil, as required by C. S. 794. 
there was judgment, as me understand the record, against the .urcty. 
Dora Robinson. 

I t  appears that  upon the final hearing of said motion, '.the defc~~t lant .  
R. P. Robinson, who was prcsclit in court, n as g i ~  ~ I I  opportunity to 
surrender himself to the process of the court, a i d  the defendant, I)or:l 
Robinsou, who did not appear in person, was given opportunity to w r -  
render the defendant to the process of the court, as prouided 11v C' 8 ,  
792, which opportunity was refused a t  the time." 

From judgment against the surety. she appeals. 

76. R. Sheppard for plaintiff. 
R. L. W h i f m i v e  for de fendanf ,  Dora P L O  b I'TISO'JZ. ' 

STACY, C.  J., after stating the case: When the defelldaut, R. P. 
Robinson, appeared in  open court, in response to noticc served upo i~  
his surety or bail, he was then "amenable to thc process of the court," 
notwitlistanding his refusal thus to surrender himself. I t  l ras the cow 
tention of the defendant and his surety, upon the hearing of said motion. 
that  the  defendant had theretofore been discharged froni liability to 
arrest, and for this reason, voluntary surrender n a s  refu:ecl. rc- 
jection of this  contention, the court should h a w  orde:etl cxecutioi~ 
against the person of the defendant, rather than hold :he surety or 
bail, who v a s  not present, for failure to surrendcr him. I ' ic lce ls iw~e~ 2.. 

Glazener, 173 N.  C., 630, 92 S. E., 700;  Lcdforrl I . .  Emersw, 143 Y. C., 
527, 55 S. E., 969. 
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T h e  condition of the  undertaking is, t h a t  t h e  defendant shall, a t  a11 
times d u r i n g  the  pendency of t h e  action, render himself amenable to the  
process of t h e  court.  T h i s  coildition was met  when the  defendant volun- 
t a r i ly  appeared i n  court upon  t h e  hear ing  of t h e  motion against h i s  
surety. It is  true, he conteuded t h a t  he  was not  liable to be taken i l l  

arrest,  bu t  th i s  was not  a m a t t e r  f o r  h i m  t o  decide. A'. 1 ' .  Lii~clet.frlf, 
109 N. C., 775, 14 S. E., 75. 

T h e  p r i m a r y  object i n  t ak ing  bail in  such cases is, not  to l.ecovcr tlic 
penal ty of the  bond upon  default,  bu t  to  keep the  defendant ~ r i t h i i i  the  
jurisdiction and  call of the  court.  Pickclsimer c. Glazcnrr, supra. 

T h e r e  was e r ror  i n  enter ing judgment  against t h e  surety when thc con- 
dition of t h e  bond had  been met  by the  defendant ~ o l ~ u l t a r i l g .  appc~nriiig 
i n  court  and  t h u s  rendering himself "amenable to  t h e  piVocc$s of t 1 1 ~  
court." Watson 2'. Will is ,  24 N. C., 17;  ..lIeaw v.  Spc ig l~ f ,  49 S. C.. 
420; Sedber~y v. Carvev, $7 N. C., 319;  Dirh. 2. .  Sfolirv, 1 2  S. C'..  91, 
3 R. C. L., 49. 

E r r o r .  

H. MrMAHAPi, ADMISISTRATOR, v. SOUTHERN RAILWAY ('OMPAST. 

(Filed 4 January, 1933.) 

Appeal a n d  Er ror  C *Case on  appeal f rom county court is not cnw* 
o n  appeal f rom Superior Court, and  new case mus t  be settled. 

Escept in rare instances the case on appeal to the Superior Court froin 
tlic county court ought not to bc made the case on aljl~eal to the Supremc 
Court, and in those cases where the case on appeal to thc Sul~crior Court 
is pernlissible or desirable to bc used on appeal to the Sullrcmc C'ourt it 
must be settled in some accredited way. C .  S., 643, 644. 

Appeal a n d  Er ror  C g 4 n  motion i n  Superior Court to  disnliss appeal 
movant should a s k  t h a t  appeal should b e  ndjudgecl nbandoned. 

Where the appellee mores in the Superior Court that the aplwxl 1 ~ .  
dismissed for appellant's failure to serve statement of case on tippeal 
within the time allowed, the appellee s110111d ask the court to i~sccrtnill 
and adjudge that the appeal had been abandoned, and here tlli- 11:~- not 
been done the Sultcrior Court ii: technically ~\ i t l iont  authority to (li\nli+ 
the appeal. 

Appeal a n d  Error E h-In absence of proprr  statement of case on  
appeal Snpremc Court is confined to consideration of record proper. 

Where there is no proper statement of case on appeal due to the all- 
l ~ l l a n t ' s  failure to serve i t  on appellee ~ri t l i in  the time prescribed, nnd 
the appellee's motion in the Superior Court to dismiss the appeal is 
cwoneously granted in that the appellee failed to request the court to 
ascertain and adjudge that  the appeal had been abandonecl, on appeal 
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from the judgment of the Superior Court the Supreme Court is limited 
to a consideration of the record proper, there being no proper statement 
of case on appral, and where no error appears on t h e  face thereof the 
judgment will be affirmed. 

APPEAL by defendant from Sink, J., at  March and J u n e  Terms, 1932, 
of BUNCOJIBE. 

C i ~ i l  action, arising under Federal Einployers Liability Act, to re- 
rover damages for death of plaintiff's intestate, alleged to have been 
caused by the wrongful act, ~ ~ c g l c c t  or default of the defendant. 

I'lai~itiff's intestate was fatally injured 1 6  October, 1930, while en- 
gaged in lifting 2iand car from track, preparatory to  dearing i t  for  
ol~coniing train. H e  was riieniber of a track repair crex. Sui t  was 
i~iqtitutecl in tlie Gel~era l  Couuty Court of Bu~lcolnbe County, 10 July .  
1031, which resulted in judgment of nonsuit on tlic Ileawing. Plaintift 
,~pl)ealc.cl, the "case on appeal to the Superior C o ~ ~ r t "  b (+~g  settled by 
agrcc~n(wt of counsel. From j u d g n ~ e ~ ~ t  reversing t l ~ c  l~onsuit  in the 
Gc~lcral  County Court and r c l u a ~ i d i ~ ~ g  tlic cause for trial in accordance 
xit l i  said r c~c r sa l ,  the defeucla~it excepted and gare  notice of appeal to 
tlic Snpreme Court. "Alppc l l a~~ t  :~llon.etl 30 days (from 1 9  31arcl1, 1936) 
ill which to ~ n a l w  u11t1 scmc, caw oli al)pr:~l to t l ~ c  Sul~rc inc  Court, nut1 
:\ppellw 10 days tlicrc~:~ftor ill which to s c ~  e cwu~~tcrc:isc or cxccytiol~s." 
S o  statenie~it of cast, 011 a l~lwal  from the judgn ic~~ t  of tllc hul)crior Court 
to thc Suprcnic Court 11a~i11g bccli zcrvc~l on 1)laiutiff or his c o u ~ ~ s e l  
v i t h i ~ i  thc 30 d a y  allo\\etl tlicrcfor, jut lgrne~~t was entered :it tlie J u n e  
Tcrln. 1931, I h ~ ~ ~ o n i b c  Su1)crior ('ourt, after ~ ~ o t i c c ,  tlisinissi~~g t l ~ o  
a p l m l  awl r c n l a l ~ d i ~ ~ g  the case to tlic Geiicral County C o ~ r t  for trial ill 
acc'ortl:liicc 11 it11 the f o r i ~ ~ e r  jutlgnient. D e f e ~ i d a ~ ~ t  agaili gave noticae of 
agpcal. nut1 (111 its :ll,l)cal fro111 this judgment duly W ~ Y ~ Y  s t a t c ~ m e ~ ~ t  of 
Cast?. 

STACY, C. J., aftcr stating thil case: I f  tlie judg~ucnt,  ctuterchtl at thc, 
Jnnc  Term, T h n c o ~ i ~ b c  Superior Court, disrnissi~ig tlefc~~tlant'h appeal. 
1)e correct, tlie sufficiency of tlic CT itlcuce under the Fctlrral rule (Ud- 
O u ~ d  1 % .  R. R., n n f r ,  675) to carry the caw to the jury noultl not rear11 
us for decision on this appeal. 

Dcfeudaut says that  as only one q u c s t i o ~ ~  \ \as  l)rcsc~~tetl  or passed 
11po11 in the Superior Court on its appeal from the juclgm nt of iioiisuit 
v~~tcre t l  i n  the GI-cileral County C o u ~ t ,  to 11 it, tlic sufficieilcay of the i -  
tlence to carry the case to tlie jury, 110 statenlent of case on appeal to 
the Supreme Court n7as ueccssarp; and, for this position, the cIecisio11 
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i n  Baker v. Clayton,  202 K. C., 741, 1 6 4  S. E . ,  233, is  cited as  authori ty .  
B u t  the  B a k e r  case holds otherwise. There, i t  was s a i d :  "The record 
oil appeal  to the  Superior  Court  f r o m  a judgmeiit of the county court  
is not, and  except perhaps i n  r a r e  instances, e. g., nonsuit o r  deniurrcr ,  
ought not to be made the  record on appeal  t o  t h e  Supreme Court." ,111(1 
i11 those cases where it  i s  permissible o r  desirable to  use t h e  record 011 

appeal  t o  t h e  Super ior  Cour t  as  the record on appeal  t o  the  S u p w ~ n e  
Court ,  i t  mus t  be made  such, o r  "settled a s  t h e  case on  appeal," ill 
some accredited \my, ei ther  by agreement of counsel o r  as  proritlccl by 
C. S., 643 a n d  644. 

Technically, howerer, tlie plaintiff was not entitled to  have t l ~ c  n p l ) w l  
dismissed. Wallace v. Salisbury,  147 N. C., 58, 60 S. E., 713 ; Roberts 1 , .  

B u s  Co., 198 N. C., 779, 153  S. E . ,  398;  p1'1bilt v. Wood,  199 S. c., 
788, 156  S. E., 126. S o n  consfat  t h a t  error  m a y  not appear  on the  face 
of t h e  judgment. T h e  Court  was not asked to ascertain and adjudge 
t h a t  t h e  appea l  h a d  been abandoned. Pentuff v. Pnd-, 195 N. C'., 609, 
143  S .  E., 139;  D u n b a ~  2.. Tobacco Growers, 190  S. C., 608, 130 8. E.. 
505; ,l?;ery v. Pritchad, 9 3  S. U., 266. 

B u t  a s  no reversible e r ror  appenrs  on the  face of t h e  recortl p ~ o p c r .  
to  wli ic l~ we a r e  now limited i n  our  consideration-tllfre being I I O  1)rol)t1r 
s ta tement  of rasc O I I  ap1)cill-the jut lgmmt will 1)c upheld. 

-\ffirmed. 

(Filed 4 January, 1933.) 

1. Appeal and Error E c-Record on appeal from county couvt is not 
proper record on furthcr appeal from Superior Court. 

It is neither essential nor desirable that the record on appeal from :I 

county court should be made the record on appenl from the Superior 
Court, upon the further appeal it being advisable that the record should 
I>e limited to those matters related to the questions sought to he 11resrntetl 
upon exceptions to the judgment of the Superior Court. 

2. Appeal and Error F d--Only rights of appet~ling partics ran be con- 
sidered in Supreme Court. 

Where in an action in n county court against two defendants tlie jury 
finds that one of them was not liable to the plaintiE and the plaintiff 
does not appenl from the verdict, and the other defendant appeals to tlie 
Superior Court from a verdict against him, and in the Superior Court 
the appealing defendant's demurrer to the evidence is  sustained, upon 
further appeal to the Supreme Court the judgment vi l l  be affirmed where 
the record fails to shom sumcient evidence to carry the case to the jury as 
against the appealing defendant. 
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- \ P Y E A L  by plaintiff from Clement ,  J., a t  August Term, 1932, of 
& l c o l \ r ~ ~ .  

( 'ivil action to recover for plumbing repairs. 
1'1~intiff is engaged in the plumbing business in Asheville. The  de- 

ftwd:lnt, H U I ~ S ~ O I I  Cary, a resident of Rielimond, Virgiai :~,  is  the owner 
of l fou~ i t a in  hleadon-s Inu .  This hostelry was leased, through R. 11. 
T3oyc.r) real estate agent, to one F rank  Plummer. The  1essc.e was to  makc 
all repairs. Plaintiff did the repair work in question under an alleged 
guaral~tee from Boyer that the bill mould be paid. Plummer left ,4slie- 

ill? n ithout paying plaintiff for  his work. 
Suit  was brought ill tlie General County Court where the following 

I erdict was rendered : 
"1. J s  the defendant, I Iu~lsdou Cary, indebted to the plaintiff, and if 

io. ill what amount?  A \ ~ ~ s ~ v c r :  Yes, $237.92. 
" 2 .  I s  tlie defendant, R.  H. Boper, indebted to tlie plaintiff, and if 

.o. ill what amount ? Answer : F o ,  nothing." 
Judgment on the verdict, from which the defeidant, Hunsdon Cary. 

nplw:~led to the Superior Court of Bmicombc County, assigning scren- 
teen errors on said appeal. The plaintiff did not appeal from the judg- 
1ne11t a c q u i t t i ~ ~ g  R. IT. Boycr of liability. 

I n  the Superior C'ourt defendant's demurrer to the evidence was 
sustained, mid the case remanded with direction tha t  i t  bl? nonsuited a. 
to EInnedon Cary. From this ruling, the plaintiff appeals, ~ n d  tlie record 
ou appeal to tlie Superior Court from the judgment of the General 
( 'on~rtj- Court 1i;ls l)ce~i ntloptetl as the statement of case or appeal to the 
sul"'cm? Court. 

STACX,  ( I .  J. Tliis case atfordi: a striking illustratioii of tlie wistlon~ 
of the clecisioil in 8 a X c r  v. Cluyton,  202 K. C., 741, 164 S. E., 233. 
\ \ l ierci~i  it is suggested as neither essei~tial nor desirable that the record 
011 appcal to  the Superior C'ourt from the General County Court b~ made 
the recoicl 011 aplwal to tlic Supreme Court. Compare, also, Jfci l lahcli l  
1 % .  I?. 8.. n t l f c ,  805. The oilly question preseiited for our con side ratio^^ 
i q  thc~ eufficiciicy of the e d c i r c e  to carry tlie casc to the jury 011 plain- 
tiff 's alleged riglit to recover from tlie onner  for plumbing, repairs clone, 

a t  the instance of the lessee, pet tnenty  pages of tlie r o c d  are take11 
"1) nit11 the tr ial  court's charge to tlic jury and the scv~wteen assigw 
lllel~th of error made on defendant's a p p ~ a l  to the Superior Court. The 
qizc of the record might ~ w l l  ha re  been reduced to this extent, at least. 

While tlie testimony adduced on the hearing v-ould seein to justify a 
rclcowry neni~lrt  R. H. Boyer (Chemica l  Co. 1 . .  Grif in,  302 N. C., 512, 
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164 S. E., 577, Sezclbern v. Fishw,  198 N. C., 385, 151 S. E., 8 7 3 )  had 
the jury not decided otherwise, nevertheless the plaintiff did not a p p c d  
from the verdict in Boyer's fayor, and we have found no evidence 
on the record sufficient to carry the case to the jury as against the 
owner, Hunsdon Cary. Xc-llichem v. Browfi, 73 S. E. (Ga. App.), 691. 
This  seems to work an  unfortunate rcsult so f a r  as  the plaintiff is con- 
cerned, but i n  the present state of the record, we are powerless to help 
him. On the other hand, it is possible that  the correct result has been 
reached. We do not say that  i t  has not. 

Affirmed. 

(Filed 4 January, 1933.) 

1. Master and Servant I3 d-Employee due salaly cannot recover of third 
person upon allegation that third person owed employer. 

A complaint in an action against the plaintiff's employer and a third 
person alleging that the employer was insolvent and mas indebted to the 
plaintiff and that the third person was indebted to the employer for the 
work for which the plaintiff was due t h ~  salary, fails to stnte a cause of 
action aqainst such third person. 

2. Appeal and Error G 
Where the appellant fails to file printed or mimeographed copies of 

brief as required by Rule 27, the appeal will be dismissed. 

APPEAL by plaintiff from NacRae ,  Spacial Judge, a t  June  Term, 
1932, of MECXLEXBURG. 

Civil action to recover for sel*vices rendered as an  accountnnt. 
The  complaint alleges : 
1. That  the defendant, George B. Wilson, trading as George 13. Wil- 

son and Company, was employed by the board of commissioners of 
Mecklenburg County to audit the books of tlie clerk of the Superior 
Court of said county. 

2. That  the plaintiff, an eniployee of the said George 13. Wilson and 
Company, is  now clue the sun1 of $781.21 for salary and cornmissions 
earned in  connection with the auditing of the books of the said clerk's 
office. 

3. Tha t  the plaintiff's employer, George B. Wilson and Company, is 
insolvent and that  notice has been given t o  the defendant, board of 
county commissioners, of plaintiff's claim; wherefore, demand is  made 
that  plaintiff have judgment against both defendant, his employer ant1 
the board of county comn~issioners. 
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Demurrer interposed hy the board of coui~ty  cominissioiiers on tllc 
ground that  the complaint fails to state facts sufficient to constitute a 
cause of action against said board; demurrcr sustainrd; plaintiff appeal.. 

William nil to^^ Hood for plaintiff .  
If. C. Dockery and  Jos. W .  X c C o n ~ z r ~ l l  for d e f e n d u n f ,  rorr~wlissionpr\. 

STACY, C. J. K O  cause of actiou is stated agailist thc board of com- 
missioners of Mecklenburg County. The plaintiff s im~l ly  alleges that  
his employer is indebtcd to him and that the board of vounty commis- 
sioners is indebted to his employer. The  demurrer wa; properly mi- 
taincd. d m a n  v. TVallier, 165 N. C., 224, 51 S. E., 162. 

Hut for a different reason: the appeal must be disni ssed. P la i i~ t i f i  
has failed to file printed or mimeographed copies of brief as required by 
Rulc 27. T o  dispense with the rule in this case would require its abroga- 
tioil ' ~ r u i f f  1 . .  W o o d ,  199 N. C., 788, 156 S. E., 1 2 6 ;  N y l r l  P .  ih'mrfhpr- 
inni t  186 N. C., 384, 119 S. E., 2. 

-\ppml dismissetl. 

(Filed 4 January, 1933.) 

Injunctions D &Facts upon which temporary re s t r a in i~g  order is dis- 
solved should be set out  in the jud,rrmcnt. 

Whcre a temporary order restraining a municipal corporation from en- 
l'orcinq an ordinance is dissolved without findings of fact in the judg- 
ment or record so that the Supreme Court can ascertain the grounds upon 
\\hich the restraining order was dissolved, the judgment will be reversed 
and the case remanded to the end that another hearing nay be had and 
thnt the facts may be set out in the judqment. 

APPEAL by plaintiffs from C l e m e n f ,  .T., at August l'erin, 1932, of 
B r r ~ c o a r m .  Reversed and remanded. 

This  i s  an  action to restrain and enjoin the defendants from ellforcing 
against the plaintiffs, an  ordinance of the city of L2sl~eville, on the 
ground (1) that  plaintiffs are not ir~cludecl within the terms and pro- 
visions of the ordinance; and (2 )  that  if plaintiffs a re  included within 
the terms and ~ w o ~ i s i o i ~ s  of the ordinance, the said ordinance is void, 
for  that  i t  c o l ~ t r a ~ e n e s  certain provisions of tlie Coii~ti tut ion of Xorth 
Carolina, and of the United States. 

From judgment dissol~ii ig a temporary restraining ordw issued in the 
action. tlie plaiutiff appealed to the Supreme Court. 
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C o m o n ,  J. Issues of fact  a r e  sharply raised by  the  pleadings i n  this  
action. Tllc e ~ i d e n c e  a t  t h e  hear ing  of the motion of plaintiffs t h a t  the 
temporary restraining order be made  permanent, was contradictory as  t o  
mate r ia l  facts. N o  findings of fac t  appear  i n  the  judgment  or in the  
record. W e  a r e  unable to determine i n  the present s ta te  of t h e  re rou l  
upon what  g round  the  temporary restraining order was  dissolwd. 

A c i ty  ordinance dealing with a mat te r  of great  importance to  the 
public a s  well as  to operators of lnotor buses on the street:: of the  
towns and  cities of this  State .  is i n ~ o l v e d  i n  this  action. T h e  ~ a l i d i t v  
of the  ordinance is  challenged on the  ground t h a t  some of i t s  terms and  
provisions a r e  ullconstitutional. I t  does not now appear  t h a t  the val idi ty  
of t h e  ordinance i s  necessarily presented by this  appeal.  Goldsbo~~o T .  

Supply Co., 200 N. C., 405, 157 S. E., 58, a n d  cases cited. 
T h e  judgment is reversed and  t h e  action remanded t o  thc Superior  

Cour t  of Buncombe County, to  t h e  end t h a t  another  hearing m a y  be 
had. T h e  facts  on which t h e  judgmcnt  is  rci~tlerecl s110~1l(l be fountl, 
a n d  set out  i n  t h e  judgment. 

Reversed a n d  remanded. 

CAROLINA POWEII. AND LIGHT COMPANY v. GEORGE A. ISELEY, 
MAYOR, AND C. C. PAGE ASD CARL L. WILLIAMSON, COMMISSIONERS OF 

THE CITY OF RALEIGH, N. C.,  THE CITY O F  RALEIGH, N. C., CAROLINA 
COUNTRY CLUB, C. A. GOSNEY AND M. A. RUSHTON; AND ALL OTHER 
CITIZENS, RESIDENTS .4ND ~ ~ E E I I O L D E R S  O F  THE CITY OF RALEIGH, N. C., 
THE COUNTY O F  WAICE, N. C.,  AND ELSEWHERE, WIIO CONSTITUTE THE 

PUBLIC IN GENERAL, WHO HAVE, OR MAY CLAIM TO HAVE, AN INTEREST 
IN TIIE COSTROVERSL~L MATTERS INVOLVED IN THIS ACTION, EITHER GEX- 
EBdLLY AS CITIZENS, A;I.D/OR SPECIALLY A S  ~NDIVIDUAL PROPERTY OWNERS, 
ALL OF WHOM ARE SO NUMEROUS THAT THEIR NAMES, CONTENTIOXS, AND 

SPECLAL INTERESTS, IF ANY, ARE UNKNOWN TO THE PLAINTIFF, AND CANNOT, 
BY THE EXERCISE OF DUE DILIGEXCE, BE ASCERTAINED; AND T. LACY WIL- 
LIAMS, GUARDIAN AD LITEM, FOR SUCH OF SAID UNKSOWN CITIZENS, RESI- 
DENTS AND FREEHOLDERS, AS ARE OR MAY BE ISCAPACITATED, OR UXDER 
LEGAL DISABILITY. 

(Filed 4 January, 1933.) 

1. Actions B g-Action i n  this case held t o  come under  provisions of 
Declaratory Judgment  Act. 

The Declaratory Judgment Act, chapter 102, Public Laws of 1931, is a 
remedial statute and should be liberally construed, and the act applies to 
an action by a power company against a city and the residents thereof 
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to determine the raliclity of a written contract between the power com- 
pany and the city whereunder the powcr company n : ~ s  to change its 
electric cars to gasoliue buses along some of the streets of the city under 
:l municipal franchise, the controrersy being in good faith and substan- 
tive rights being involved, and i t  further appearing that the parties 
have legal rights or legal obligations that may be determined by a judg- 
incnt or decree in thc action. The Declaratory Judgment Act differs from 
the submission of 3 controversy under C. S., 626 in that  under the former 
.\tatute it is not necessary that the question involved might be the subject 
of a civil action a t  the time the proceeding is instituted. 

3.  municipal Corporation F a---Contract relating to change i n  method of 
transportation under  fwl~c l l i sc  held not  t o  involve new franchise. 

A power company operated electric street cars upon certain of the 
streets of it city under a municil~al franchise, its lines extencling to certain 
streets beyond the city limits. The power company and the city, some 
3-ears after the fraricllise n-as granted, entered into a cmmtract whereby 
the power company \ w s  to substitute, 011 certain streets, gasoline auto- 
buses upon certain conditions for the electrically driven cars, and the 
contract was approved by the Corporation Commission. I t  further ap- 
ueared that the change in the method of transportation was for the public 
benefit: Held ,  the proposed change from electric cars to mto-buses along 
the designated streets does not involve the granting of a new franchise, 
requiring a vote of thc residents of thc city under the provisions of its 
c h r t e r ,  but relates only to the method of transportation under the old 
franchise, and where the controversy has been made the subject of a n  
:kction by the power company under the Declaratory Judgment Act ill 
which all interests were represented, and judgment has been signed sus- 
taining the ralidity of the contract, csceptions based on contentions that 
the contract aniountcd to a new franchise and that the Corporation Com- 
mission was without authority to approve the contract cannot be sus- 
tained on appeal. 

3. Appeal a n d  E r r o r  P b---Only matters  raised by exceptilms duly taken 
will b e  considered o n  appeal. 

On appeal to the Supreme Court only questions of law properly pre- 
sented by exceptions and in conformity with tlie rules of practice in the 
Supremc Court will bc considered. 

APFEXL LJ- the  defendants, C.  A. Gosncy, M. A.  Rush ton  a n d  T. Lacy  

TVillinms, guard ian  a d  litcin, f rom Sbzclair, J.. a t  So.:cmber Term,  

1932, of W.i~m. A\ffirmed. 

T h e  fac t s  wllich constitute tllc cause of action alleged in the  corn- 
plaint  ill th i s  actioii, a u d  011 which t h e  plaintiff, Carol ina Power  a n d  

Light C'onl1)any prays  f o r  relief, a r e  admit ted i n  the ple3tdings. These 
facts  a r e  .set ant ill t h e  judgment, which is as fol10~1-s : 

"This canse coming on  t o  be heard  by  his I-Ionor, N. A. Sinclair,  a t  

the Sol-cnlber Term, 1932, of tlie Super ior  Cour t  of Wake  County, 

tl1cl.c lwillg l ) r ( w ~ ~ t  W. II. Wcatlierspoon, P o u  & P o u  and  -1. Y. Arledge. 
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attorl~egs for the plaintiff, Carolilia Power and Light Company; Clem B. 
Holding. attorney for the defendants, George 3. Iseley, mayor, and 
C. C. Page and Carl I,. Williamson, commissioners of the city of Ra-  
leigh, S. C'., and the city of Raleigh, S. C.; S. Brown Shepherd, at- 
t o rwy  for the defendant, Carolina Country Club; Murray Allen, at- 
torney for the clefenclai~ts, C. A. Gosney and 31. A. Rushton; and T. 
Lacy Villiams, in perL60nc(m, as guardian ad litem for such of the 
tlefendants. ci t imis,  resitlents and freeholders of the city of Raleigh, 
S. ('., the coui~ty  of Rake ,  S. C., and elsewhere, as are incapacitated 
or for any reasoil under legal disability, and thc cause heing heard, 
tlic court fillds tlic followillg facts, to wit : 

1. That this is an action instituted by the plaintiff, Carolina P O T W ~  
ancl Light C O I I ~ ~ H I I ~ ,  ~ ~ ~ i d e r  chapter 102, of the Public Laws enacted 
by the General Assembly of S o r t h  Carolina at its regular scsqion, 1931, 
and k l~own as 'The Uniforni Declaratory Judgment ,let.' 

2. That  the defendal~ts, George Il. Iseley, mayor, and C. C. Page and 
Carl  L. Williamson, comr~iissioiiers of the city of Raleigh, and the city 
of Raleigh, K. C., have been duly served with summons, and have jointly 
filed an  answer to the plaintiff's complaint; that  the defendant, C. A. 
Go~ne~y.  has Iecw duly served with sumnloiis and has filed an auswcr 
to the plaintiff's complnint ; that  the defendant, M. A, Rushton, has 
been duly served with summons, and has filed an alismcr to the plaintiff's 
complaint; that the defendant, Carolina Cou~i t ry  Club, has been duly 
served u i t h  summons, and has filed an  answer to the plaintiff's com- 
plaint;  that  all other citizens, residents and freeholders of the city of 
Raleigh, ?\I. C., the county of Wake, K. C., and elsewhere, who con- 
.;titute the public ill gcai~crwl wlio havc~, or I I I ~  (.lain1 to haw,  mi interest 
ill the ront ro~ers ia l  matters involved in this action, either generally as 
citizens, and/or specidly as individual property owners, all of whoin 
are so ~ ~ u i n e r o u s  that their names, contentions and special interests, 
if any. ncre  unknopli to the plaintiff, and could not, by the esercisc 
of due diligence, be ascertained, were also duly made parties defendant 
in this action, and were invited to come in and set up any rights which 
thcg may ha\  c, or claini to have, invol\~cd ill the subject-matter of this 
action, and that all of said unknown persons h a w  been duly served with 
cummons by publication, as required by law, by publication of notice 
in the S e w s  and Obsewer  and Raleigh [l'imes, both being daily news- 
lmpers published, and of general circulation, in Wake County;  that  the 
time for filing answers has expired and none of said unknown defend- 
ants has filed an  answer to the plaintiff's complaint, except that  the 
defendant, T. Lacy Williams, who has been duly appointed guardian 
at1 littrn for all unknown defendants who are incapacitated, or under 
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legal disability, has filed an  ailswcr for such defendants a.; lw n a s  
appointed to represent. 

3. That  the plaintiff, Carolina Power and Light Company, a public 
service corporation, engaged in the business of distributing, and other- 
wise dealing in electric current, and in operating a street railway system 
in the city of Raleigh under a franchise granted by the city of Raleigh, 
dated 24 May, 1905, to the Raleigh E led r i c  Compal~y,  which said 
franchise has been duly conveyed and assigned to said Carolina Power 
and Light Company, and that  under said franchise said C'arolina Power 
and Light Company, a number of years ago, constructed and has since 
continued to operate, as a part  of its street railway system, a street 
car line out Glenwood Ilrenuc to the limits of the city of Ralcigh, and 
extending beyond the said city limits to the old Blooinsbury Pa rk  prop- 
crty a t  or near the Carolina Country Club Company's p~oper ty .  

4. That  the Carolina Power and Light Company and the city of Ral-  
eigh eutered into the contract, a copy of which is a t t achd ,  as 'Exhibit 
B' to and made a part  of the complaint, dated 28 Sovemher, 1931, 
providing a t  the expense of the Carolina Pov  cr aud Light Company : 

(1) For  the discontinuance of the Glenwood A ~ e i i u e  street railway 
cars, which are operated over and along Glelnvood A ~ e n u c ,  South West 
Street, Hargett  Street, Dawsoii Street, ant1 that  part  of Xar t iu  Street 
betmccn D a m o n  and Fayetteville streets, and 

( 2 )  F o r  the substitution of motor huses o ler  a i d  alollg the rout(. 
within the city of Raleigh now t ra \  ersed by said Glenwood Avenue line, 

( 3 )  For  the removal of certain trackage and ovcrhead equipment u s ~ t l  
exclusively for the operation of said street cars, and 

(4)  F o r  certain coirstruction work, including street p a 4 n g  and street 
surfacing. 

Tha t  said contract \\.as upon the  further col~dition that  the obliga- 
tion imposed upon the plaintiff, Carolina Power and Light Company, 
under the terms and provisions of said contract were not to be performed 
by, or enforced against, said Carolina Power and Light Csmpany unless 
and until a lawful order, duly issued by the Xor th  Carolir a Corporatiou 
Commission, authorized and empowered the plaintiff to discontinue the 
operation of that  portion of its said Glenwood Avenue street car line 
within the city, as provided for in said contract with the clty of Raleigh, 
and that  said order further duly authorized and empowered the  plaintiff 
to discontinue that  portion of its said Glenwood Avenue street car l inr  
beyond the city limits, a d  to substitute motor-bus transp,rtation there- 
for, extending to the point of intersection of Glenwood Avenue, Ridge- 
crest Road, and Lassiter's Mill Road. 



K. C.] F A L L  TERM, 1932. 815 

5 .  That  the Carolina Power and Light Company filed a petition with 
the Kor th  Carolina Corporation Comn~ission on 8 December, 1931, 
seeking a u t h o ~ i t y  to discontinue the operation of certain of its street 
car lines and substituting motor buses therefor along and over its Glen- 
wood Arenue line, for thc purpose of acquiring authority from said 
Corporation Commission to perforin its agreement entered into with the 
rity of Raleigh, North Carolina, all as will more fully appear by 
~ t f e r e n c e  to said petition on file with the Corporation Commission, 
a col~y of ~ h i r h  is attached to the complaint, marked 'Exhibit C.' 

That  upon the filing of said petition, and after due notices mere 
issued and served, a hearing was had whereupon the said Corpora t io~~  
Commission of North Carolina issued its order, dated 7 January,  1932, 
as mill appear amongst the records of said Corporation Con~mission, 
slid :I copy of which is  attached to the complaint, marked 'Exhibit F,' 
which said order, anlong other things, authorized and empowered the 
plaintiff, Carolina Power and Light Company 'to permanently clis- 
continue the operation of street ears over and along Glenwood Avenuc, 
South West Street, Hargett  Street, Dawson Street, and that  portion of 
X a r t i n  Street between Dawson and Fayetteville streets, and to remove 
such of the trackage and overhead equipment used exclusively in the 
operation of said street railway cars, as provided for i n  the aforesaid 
contract between Carolina Power and Light Company and the city of 
Raleigh; and i t  is further authorized and enipo~vered to discontinue 
the operation of electric street railway cars over and along that portioll 
of Gleuwood -ivc~iue line which extellds from the limits of the city of 
Raleigh to the  vicinity of the Carolina Country Club, and to remove 
i ts  trackage and overhead equipment used exclusively in the operatioil 
of said electric street railway cars, provided the Carolina Power and 
Light C'ompany shall substitute buses for electric railway cars, which 
are to be discontinued over and along Glenwood Avenue within the 
rity of Raleigh, South West Street, Hargett  Street, Dawson Street. 
aiid that  portioli of Marti11 Street between Ilawson Street and Fayette- 
I ille Street, alid over and along thc 1.cmainder of the route traversed 
by the G l e n ~ o o d  -ivciiue electric railway cars, a i d  providcd i t  shall 
~ubs t i t u t e  motor buses over and along Glenwood Avenue between the 
limits of thc city of Raleigh and the point of intersection of Glenwood 
*lvenue, Ridgecrest Road and Lassiter's Mill Road. 

6. That  the defendant, I f .  A. Rushton, excepted to and appealed froill 
the Commission's said order, as will appear by reference to copies of 
said exceptions and notice of appeal attached to and made a part  of the 
complaint in this action. That  the appeal of the said M. A. Rushton 
to this court was never heard, and is  now withdrawn and abandoned 
as hereinafter set forth. 
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7 .  That  with the coilsent of N. *I. Rushtoil and Carolina Power ant1 
Light Company, the Corporation Commission of Xor th  Carolina has 
amended its order of 7 January,  1932, so as  to provide that  bus service 
is to be established along Lassiter's Mill Road betweeii si id roads cross- 
ing a t  Glennood Avenue and a t  Lakeside Drive in lieu of the street 
cars now operated in the v i c i n i t ~  of the Carolina Coui t ry  Club, said 
bus service to be maintained upon such schedules and under such condi- 
tions set forth in  the order of the North Carolina Corporatioii Com- 
mission dated 4 Eovcmber, 1932, a certified copy of ~ i h i ~ l i  has bee11 
offered and filed as a part  of the record in this action; 

That  the said 31. L1. Rushtoll, throligli his counsel, has .,A itlidraw 11 and 
abaiidoned the t l e iu~~r re r  to plaintiff's c+o~~ll)laiiit llerc~tofoie filrd by him, 
and has filed ail mlsner, no\\- appe:~r i i~g in the record; that  the said 
Rushton lias witli~.lra\~n and abandonctl hi.. appeal from t h , ~  said Corpora- 
tion Comn~issioi~'s ortlw of 7 January ,  1932, in considrration of the 
Carolina Po~vei. and Light Company's coi~sc~nt to the :~nieiided order 
of tlie Corporati011 Comnzi~sion above iiic~~tioiiccl, thereby c l inha t i l i g  
from this action tlic legal questioiis a r i s i i ~ ~  iu reference lo that part  of 
the Corporatioil Coiiiinission's order of 7 January,  1936, prol-iding 
for a disco~ltiiiuai~ce of the operatioil of tlic Carolina Power and Light 
Conlpany's street cars from a poiilt a t  or ncar Lassiter's Mill Road 
crossing to tlie end of the line, a t  or near tlirl Carolina Country Club, 
without tlie substituttd operatio11 of niotois buses thc reo~  cr, so that  tlie 
court now vonsidcrs the legal questions arisiiig upon said order of f 
January,  1931, as ame~~tlet l  by the c o ~ ~ s e n t  o ~ d w  of 4 Xorcnlber, 3932. 
8. That  cou~iscl for  all partics ill attendaiice up011 tliic hearing have 

admitted in open court that  the substituted bus service, n lieu of said 
street car line, as provided for in said Corporatioii Commission's order 
and said contract with the city of Raleigh, n ill more adequately and 
conr~eniently serve the public transportatioii needs in  the territory 
affected thereby than would the continued operation of the said electric 
street railway ears, and the court finds such to be the fac . 

Upon tlie foregoing findings of fact, the court coiiclude: the law to be 
as follows : 

I. That  all of the persons specifically ~ia~i ie t l  as defedai i t s  in this 
action have been duly served and are noxi, properly before this court ;  
that  all the other citizens, residents and freeholders of the city of Raleigh 
and the county of Wake, and elsewhere, who constitute the public in 
general and who have or xilay claim to h a w  an i11tere.t i n  the con- 
troversial matters involved in this action, either generally as  citizens 
and/or specifically as individual property owners, have been lawfully 
and properly made parties to this action, and h a l e  beel  duly served 
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with summons by publication, and are now properly before this court. 
including all such above described persons as may be incapacitated or 
under other disability, and who are represented by T. Lacy Williams. 
guardian ad litem, and said pcrqons, therefore, a re  bound by this decrce. 

I .  That  the court has jurisdiction of this action and all the partie> 
defendant, by reason of the power conferred upon i t  by chapter 102, of 
the Public Laws enacted by the Gcneral Asscmbly of North Carolina at 
its regular session in 1931, and know1 as 'The Uniform Declaratory 
Judgment Act.' 

111. That  the plaintiff, Carolina Power and Light Company, and 
thc defendant, city of Raleigh, were lawfully authorized to enter into 
the contract h~reiiibefore refcrred to dated 28 Norember, 1931, in rcfer- 
cnce to  substituting motor buscs for electric street cars, and that  said 
contract for  substitution, and all i ts  provisions, do not i n  any Tray 
constitute a new franchise between the contracting parties, but is a mere 
detail as  to the method and rnodc of conducting the portions of the 
public transportation systenl affected by said contract for the best 
interests of the public, all undcr the authority, and without m y  impair- 
ment of the other rights contained in the franchise issued by the city 
of Raleigh on 24 May, 1905, to the Raleigh Elertric Company, and 
undcr which the plaintiff, C'aroliiia Power and Light Conlpany is now 
operating. That  said contract is a valid, binding and subsisting obliga- 
tion betwecn the city of Raleigh and the Carolina Power and Light 
Company, and as such is fully binding upon the co~ t rac t ing  parties. 
and as  well, also, upon all citizens and property owners of the city of 
Raleigh, subject to tlie conditions for the performance oil the part of 
the Carolina Power and Light Company as alleged in the complaint, 
and as  set forth in  finding of fact No. 4. 

1V. Tha t  the Corporation Commissiou of North Carolina is no\\, 
a i d  a t  the time of the institution of tlie proceeding before i t  in reference 
to the matter in controversy, was duly rested with power and authority 
to  hear and determine said matters, arid to issue the order of 7 January,  
1932, and the amendment to said order dated 4 Korember, 1932, under 
which said orders all of the defendants specifically named in this action, 
and all unknown defendants are bound. That  all the residents of the 
city of Raleigh and the county of Wake, and all property owners resitl- 
ing in said city, county or elsewhere, have neither the right to restrain 
the Carolina Power and Light Company from abandoning and/or re- 
moving its street car line in question; nor have they any right, after the 
same is abandoned, and/or removed, to obtain a mandamus or mandatory 
injunction requiring its reestablishment and a resumption of operations; 
nor have they any right to recover of the said Carolina Power and Light 
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Company any damages of any nature whatsoever on account of tlie 
abandonment and/or removal of said street car line. 

V. Tliat there is  no appeal 110v7 pending by M. A. Rushton from 
the Corporation Commission's said order, and all the rights wild interests 
of tlie said Rushton are  now before the court i n  this  action. 

I t  is, therefore, ordered and adjudged that  the contract entered illto 
by and bctwecn thc Carolina Power and Light Company and the  city of 
Raleigh, dated 28 Sorcmber,  1931, is a valid, binding and subsisting 
obligation bctwecn the city of Raleigh and Caroliiia I'ower and Light 
Company, and as such is binding upoil the contracting 1 arties, as well, 
also, as  the citizens and property owners of tlie city of Ii:aleigh, subject 
to the conditions of performance on the part  of the Carolina Pone r  arid 
Light Company as alleged in  the complaint and as set forth in finding 
of fact l io .  4. Tliat the orders of the Corporation Cornnlission are in 
all respects lawful and are binding upon all citizens, residents mid prop- 
erty owners, both within and without tlie city of Raleigh. 

I t  is  further ordered and adjudged that  the Caroliiia Power arid 
L ig l~ t  Conipany be, a i d  it is hereby, permitted to coinply mith the ternib 
of said contract entered into by and betwee~i it and the city of Raleigh, 
dated 28 No~eiiibei*, 1931, and wit11 the  order of the Corporation C o n -  
mission dated 7 January,  1932, as aiilci~tled by the order of November, 
1932. 

I t  is f ~ w t h c r  ordered and adjudged that  none of the dt:fe~idants 11a1c. 
ally riglit to, in ally niaiiller, either to interfere with tlle C'aroliim Po\vw 
m d  Light Compauy ill tlie removal and/or abailtlolir~irnt of its said 
Glenwood ,Ivenue street car line, and the substitutioll of motor bus 
transportatioli therefor, ill accordance with tlie terms of said contract 
m d  said orders of tlie Corporation Commission; or to procure ail ill- 
juiictioil restraining said Carolina P o n e r  and Light Company in thc 
performance of said acts; or to obtain a inandainus or mandatory in- 
junction to compel said Caroliiia Power and Light C c m p a n ~  to re- 
establish and/or resume operatioil of said Glenwood Avenue street car 
line after i ts  abandonment and/or removal; or to recover damages of 
any nature on account of a compliaiice with said contract aud orders. 

I t  is  further ordered and adjudged that  the said contract of 28 No- 
vember, 1931, between the city of Raleigh alid Carolira Power and 
Light Company, and all rights, payers and duties arising tliereunder, is 
only an amendment to tlie franchise granted by the city of Raleigh on 
24 May, 1905, to tlie Raleigh Electric Company and now l~eirig operated 
under and by Carolina Power and Light Company, and  that  said con- 
tract is i n  no particular a new franchise either wi t l~ in  the i~~eani r ig  of 
the charter of the city of Raleigh, or within tlie l a m  o' the State of 
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North Carolina, and is not a matter requiring approval by a rote of the 
people under tlie charter of the city of Raleigh enacted by the Legisla- 
ture of 1913; that  the rights, powers, and duties provided for in said 
contract only involve details as to the  method and manner of operating 
the affected portion of the public transportation system for the best 
interests of the public, and in no other way changes or impairs any 
rights under said franchise as to either party hereto, other than as pro- 
~ i d e d  for i n  said contract of 25 November, 1931. 

I t  is further ordered that the costs of this action be taxed against 
Carolina Power and Light Company, by the clerk. 

This 4 Novrmber, 1932. N. *I. SINCLAIR, Jz idge  Pmsiding." 

From the foregoing judgmeitt, the defendants, C. A. Gosney, M. A. 
Rushton, and T.  Lacy Williams, guardian acl litcin, appealed to tlie 
Supreme Court. 

.I. Y.  Arledge, P o u  & P o u  a d  TV. V. T.t7eatherspoon fop plaint i f  
i l Iuway  Allen f o ~  defendants, C.  A. Gosne?] and -11. .l. Rushton.  
T .  Lacy Wi l l iams  in p e ~ s o n a m .  

COXNOR, J. This action was iiistituted in the Superior Court of Wake 
County under the authority and pursuant to the provisions of chapter 
102, Public Laws of North Carolina, 1931, ~ ~ h i c h  is entitled, "An act to 
authorize declaratory judgments." 

I n  W a l k e r  1 1 .  Phelps, 202 K. C., 344, 163 S. E., 726, speaking of this 
act, we said: "This act is remedial; its purpose is  to settle and afford 
relief from uncertainty and insecurity with respect to rights, status, and 
other legal relations, and is to be liberally construed and administered. 
I t  is so declared in  sectiou 12 of the act." ,I liberal construction of the 
act to  the end that  its purpose may be accomplished, is manifestly de- 
sirable; otherwise, the courts, in its administration, may not be able to 
afford the relief contemplated by its enactment. Howerer, there are well 
settled and illherent limitations upon judicial power, which the courts 
may not transcend. 

An e x  p a ~ t e  proceeding ill wliich the petitioner alone seeks to have 
his  social status only determined by judicial decree is not within the 
scope of the act. I n  1.e Eubanks ,  202 S. C., 357, 162 S. E., 759. Nor 
can a n  action instituted under the authority and pursuant to the pro- 
visions of the act be maintained, whe11 only a theoretical problem is  pre- 
sented for judicial solution. P o o ~ e  v. Poore, 201 N. C., 791, 161 S. E., 
532. I n  the opinion in the last cited case it is said that  "it is no par t  
of the functions of the courts, in the exercise of the judicial power vested 
in them by the Constitution, to give  ad^-isory opinions, or to answer moot 
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questions, or to maintain a legal bureau for those who may chance to be 
interested, for  the time being, i n  the pursuit of an  academic matter." 

Where, howerer, i t  appears from the allegations of the complaint in 
a n  action iristitutcd under the authority and pursuant t o  the provisions 
of the act, (1) that  a real controversy exists betweell or among the 
parties to the action; (2)  that  such coiltroversy arises out of opposing 
contentions of the parties, made in good faith, as to  the validity or 
construction of a deed, will or contract i n  writing, or a:; to the validity 
or construction of a statute, or municipal ordinance, contract or frail- 
chise; and (3)  that  the parties to the action have or may have legal 
rights, or  a re  or may he under legal liabilities which are involved in 
the controrersy, and may be determined by a judgment 3r decree in the 
action, the court has jurisdiction, and on the facts admitted in the 
pleadings or established a t  the trial, may render judgment, declaring 
the rights and liabilities of the respective parties, as  between or among 
then~selrcs, and affording the relief to  which tlie parties are  entitled 
under the judgment. 

Tlic distinctio~l between tlie statute which authorizes the subinission 
of a controversy without action (C.  S., 626) and the statute under which 
this actiou was instituted, is  obvious. I t  need not be alleged in the 
complaint or  shown a t  the trial, in order that  the court shall ha re  juris- 
diction of a n  action instituted under the authority and pursuant to  the 
provisions of chapter 102, Public Laws of North Carolina, 1031, that  
the question in  difference between the  parties, i s  one which might bc 
the subject of a civil action, a t  the time the action wafr instituted. It 
is not rcquired for purposes of jurisdiction that  the plaintiff shall allegc~ 
or show that  his rights have been invaded or riolated by the defendants, 
or that  the defendants have incurred liability to him, prior to the com- 
illencement of the action. I t  is  required only that  the plaintiff shall 
allege in his  cornplaint and show a t  the trial, that  a r t a l  controversy, 
arising out of their opposing contentions as to  their ~espective legal 
rights and liabilities under a deed, will or contract in writing, or under 
a statute, municipal ordinance, contract or franchise, exists between or 
among the parties, and that  the relief prayed for d l  make certain that  
which is  uncertain and secure that  which is  insecure. See Walker  1%.  

Pl~elps,  202 E. C., 344, 163 S. E., 727. I n  that  case, a declaratory judg- 
ment rendered in the action which was instituted in the Superior Court 
of Washington County under the authority and pursuant to the pro- 
visions of chapter 102, Public L a m  of North Carolina, 1931, wab 
affirmed by this Court. 

I t  appears from the allegations of the complaint in this action that  the 
plaintiff, a public service corporation, interested not only in the preserra- 
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tioil, without illll)t~irineilt, of its rights u d e r  its frauchisc, g r a ~ ~ t e d  1)y 
tlie defendant, city of Raleigh, but also in the nieans autl i~~r t l l ods  by 
whicli it  may iwnder transportation service to the public, as it is required 
to (10 by its franchise, is entitled to the relief proridctl by chal)tcr 102, 
I'ublic Laws of North Carolina, 1931. There is a real controrersy be- 
t\veeii the plaintiff aud the defendants as to their respective rights and 
liabilities, which grows out of their opposing contcutions as to the 
~ a l i d i t y  and construction of the contract entered into by mt l  between 
the plaintiff and the defendant, city of Raleigh, and of the orders lnadc 
by t l ~ e  Corporatioil Commission of North Carolina, both tlie said con- 
tract and the said orders providing for the substitution by the plaintiff 
of its street cars, operated by means of electricity orer and along its 
tracks on Glenwood dreiiue in the city of Raleigh, a i d  beyond the city 
limits, by motor buses to be operated over Gleilwood Avenue, and beyond 
the city limits, by means of gasoline engines. I t  was admitted by the 
parties to the action, both in the pleadiiigs filed, and a t  the trial, and was 
i'oniid by the court as a fact, that  "the substituted bus service, i n  lieu 
of said street car line, as provided for ill said Corporation Conimission's 
orders and in said contract with the city of Raleigh, mill more adequately 
,ilid conveniently serve the public transportation i~eeds ill tlic territory 
affected thereby than would tlie co~~tinnccl opei-ation of said electric 
railway cars." 

Thc plaintiff, Carolina Powel. aud Light C!oiupilliy, has heretofore 
c~oi~structed, and n o ~ v  ~naiutains,  orer and along cer ta i i~  streets of the 
city of Raleigh, and beyond the corporate limits of said city to n point 
at or near the property of t l ~ e  defendant, Carolilia Country Club, street 
car tracks, orer ~ ~ l i i c h  the said plaintiff operatcs cars propelled by 
electricity, which is transmittecl to said cars by meails of overhead 
trolley wires strung 011 poles erected on said streets, for the transporta- 
tion, for  hire, of passeiigers and freight. I t  carries on its business ill 
that  respect as a common carrier by meails of its electric street railway 
system, under a frailchive granted by the defendant, ci ty of Raleigh, on 
24 May, 1905. I t  is now proposed, i n  the interest of better serrice to the 
public, that  the plaintiff shall discontinue the operatioil of its electric. 
street cars on Glenwood Avenue, oiie of the streets of the city of Raleigh, 
and beyond the corporate liniits of the said city to the Carolina Country 
Club, and shall abandon and/or remove its tracks, wires, and poles from 
Glenwood A ~ e n u e ,  and cer ta i i~  streets leading iiito said a\cilue, and 
that  upon so doing the said plaintiff shall substitute for said electric 
street cars, motor buses which it shall maintain and operatc ~ r i t h i n  the 
city of Raleigh m d ~ r  its franchise, and heyoud the corporate limits of 
said city, under the orders of thc Corporation Commission. T o  that  end, 
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a coiitract was entered into by and bet\veen the plaintiff and the defeiid- 
ant, city of Raleigh, on 25 November, 1931, and an  order was niade in :L 
proceeding iiistituted by the plni~itiff by the Corporation Cominission of 
North Carolina, 011 or about 7 January ,  1932, wliicli was ainended by :L 
subsequent order made on or about 4 November, 1932. 

Tlie opposing contei~tioiis of the plaintiff and tlie defendants, with 
respect to tlic validity and proper coiistructioii of s : d  coiitract ant1 
orclers, arc allegcd in the coniplaiut, and adinittetl ill the answers filed. 
,It the trial, oil the facts admitted. and in accordance with its coil- 
clusioiis of law, tlie court adjudged "that the contract entered illto Ly 
and betwecn the Caroli~la I'ower and Liglit Conipany and the city of 
Raleigh, datetl 28 Sowmber ,  1931, is a \ d i d ,  binding and subsiutillg 
obligation betnecii tlie city of Raleigh and the Carolina Power and Liglit 
Company, and as such is binding upon the contracting parties, as well, 
also, upon the citizens aiid property o~vncrs of tlie city of Raleigh, sub- 
ject to the conditions of performance on the part  of the Carolina Power 
and Light Company as alleged in the coniplaint, and as set forth in fintl 
ing of fact No. 4." 

Tlie court furtlicr adjudged "tliat tlie orders of tlie Corporation Caul- 
il~ission arc in all respects lawful, antl are binding upon all citizens, 
residents a i d  1)ropcrty owners, both within mid wit1 out the city of 
Raleigh." 

Tlie court furtlicr ordered a i d  atljutlgetl "tliat tlie Carolilia I'ouer ant1 
Liglit Company, be and it is periuitted to comply nit11 the terms of said 
coiitract elitered into between i t  and tlie city of Raleigh, dated 98  No- 
I ember, 1931, and with the order of the Corporation Coniiiiission datetl 
7 January,  1932, as amended by the order clnted 4 Noveruber, 1932," aucl 
that "iione of tlie defendants has  any right to, in any nianncr, either to 
interfere with tlie Carolina Power aud Liglit Companj i n  the removal 
:md/or abai idonmc~~t  of its said Glenwood d v e i ~ u e  strcet car line, antl 
the substitutioii of niotor bus transportation therefor, in accordance with 
the terms of said contract and said orders of the Corporation Commis- 
sion; or to  procure an illjunction restraining said Carc~liiia Power aiid 
Light Company in the performance of said acts; or to obtain a niandn- 
nius or mandatory ilijunction to compel said Carolina I'ow-er and Light 
Company to reestablish aiid/or resume operation of said Glenwootl 
Avenue street car line, after its abantlonnieiit and,/or removal; o r  to 
recover damages of any nature, on sccount of a conipliance with snit1 
contract and orders." 

The  defendant, C. A. Gosney, who is a resident and freeholder of the 
city of Raleigh, residing within said city, and as  such a representative 
of all other residents and freeholders of said city, resid ng therein: thcl 
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defendant, 31. -\. Rus l i to~~ ,  who is a resident and freeliolder of Wakca 
County. residiitg witllont the city of Raleigh, and in the  ricinity of 
Carolina C'ouirtry Club, and as such a representative of all other resi- 
tlenta a d  f r ce l~o l t l (~s  of Wake County, residing without tlie city of 
Ih lc igh ,  aud in tlw vicinity of the Carolina Country Club; and the 
tlefcntlant, T. Lacy Williams, guardiali ad litem for all citizens, resi- 
t l c~~ t s .  and frec~lloltlcrs of tlic city of Raleigh or of Wake County, not 
qpecifi~nlly 1ia111ed ill the con~plaint, for  the reason that  their names were 
u11k11own to the plaiutiff, who are or may he under legal disability, ex- 
vepte(l to the judgment, and 011 their appeal to this Court, contend that  
there is cwor therein. There was no exception to the judgment or appeal 
thcrefroni on behalf of the other defendants, either of those who are 
b1)ecifically ~ialued, or of those who are not so named in the complaint. 

The  appcaliug defendar~ts c o n t e ~ ~ d  (1 )  that the contract entered into 
1'5' and betweell thc Caroliiia Power and Light Company, and the city 
of Raleigh, dated 25 Sorember,  1931, is roid, and that  no rights con- 
ferred by ?aid coutract can be lamfully exercised by the plaintiff, Caro- 
1in:i P o w r  and Light Compauy, for the reason that said contract on its 
face purports to be and is a fraucliisc and has i ~ o t  been npprovcd by the 
qualified roters of thc city of Raleigh, as required by a yrorision in 
the charter of said ci ty;  and ( 2 )  that  the order of the Corporation Com- 
l~~ i s s ion  of S o r t h  Carolina, dated 7 January,  1932, and amended by the 
ortlcr dated 4 Xorembcr, 1932, is roid, for the reason that  said Corpora- 
t ~ o n  C ' o n l r n i ~ ~ i o ~ ~  l m l  no poll er, by said orders, to authorize the Carolina 
l 'o~\ci!  and Liglit Conipany to abandon the operation, within or without 
tlie city of Rnleigh, of its electric street railway cars, i ~ n t l  to substitute 
tliercfor tlie operation of rnotor buses. 

Tlicae arc, t l ~ c  only c o ~ i t c ~ ~ t i o ~ i s  mado ill this C o u ~ t  by which the 
I aliditg of thc jutlgnicnt of tlie Superior Court of Wake County in this 
action i b  brouglit ill que*tion. of these contelitions can be sus- 
t;~inetl. Tlicrc is i ~ o  error 111 tlic ju t lgnm~t  adjudging in  effect, (1) that 
the contract entered into by and bctween the Carolina Power and Light 
Conlpany and tllc city of lialeigli, and tlie orders of the Corporation 
("ommiqsion, are ~ a l i t l ;  ( 2 )  that  as authorized by said contract and 
ortlers, and subject to tlleii. l)roJ isio~is, the plaintiff, Carolina Power and 
Light Con~pany has the riglit to abandon, without iinpairnicnt of i ts  
preseut fraiichise rights, the operation of its electric street railway 
on Glenwood Avenue in the city of Raleigh, and beyond the limits of 
said city to a point at or near the property of tlie Carolina Country 
Clnl). and to suhstitute therefor motor buses, which the p l h t i f f  shall 
lllitintnin find operate ~ ~ i t h i n  the city of Raleigh, under its present fran- 
c .11 iv .  n~icl bcyontl the city limits u ~ ~ d e r  the orders of tlie Corporation 
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Commission; and (3 )  that  the defendants hare  no right 1 0  interfere with 
the lawful exercise by the plaintiff of its rights confermd by said coil- 
tract and said orders. 

The  situation presented by this casc is iiol-el-at lea3t in this State. 
We hare  no decisions of this Court which may be cited in support of thc 
judgment, but the principle on which the judgment was rendered is n cll 
stated in Russell v. Kenfucky Utilities Company, 231 Ky., 820, 2 2  
S. W. (2d) 289, 66 ,I. L. R., 1235. The fact situation a ld the questions 
of law iiivoll-ecl in that casc are almost identical n-ith those nresentetl 
and involred in thc instant case. I11 the opinion in that  case, i t  is said : 

"The purpose and object of the franchise involved in this case was 
to provide for the rapid and couvenieiit transportation of the public. 
That  was tlie basic right granted. The  motive powe. or method of 
propulsion of the l-chicle is subordinate or subsidiary. I t  is but the 
means of maliing thc franchise effectire. I s  the su~s t i t u t ion  of cars 
running 011 rubber tires, free from limitatioiis of steel ].ails and trolley 
wires, and propelled by internal combustion engines, in place of ears 
with nietal whecls without tires on fixed rails, and propelled by electric 
motors supplied n i th power through overhead wires, su:h a radical dc- 
l m t u r e  fro111 the p11rposes and objects and ternis of the original frauchisr 
as to preclude t l ~  change? I f  buses be uscd for tlie tiansportation of 
passengers, there is no additional servitude on tlie streets or obstruction, 
to the free and safe use of the streets by other vehicles. On  the contrary, 
the streets are relieved of trolly poles and wires and the imbeddcd rails, 
more or less dai~gcrous. I t  call hardly be said that  the operatioil of the 
buses is  more dangerous or obstructive than the operation of electric. 
street cars on the tlioroughfares. The problcm is  one of distinction bc- 
tween the essence in  which the permanent value lies-the use of street. 
for transportation of passengers for hire-and the incidents of that 
franchisal right which are subject to change by agrel:ment, viz.. t h  
facilities to be used.'' 

Interesting questions as to the binding effect of the jutlgment of thc 
Superior Court, i n  the el-ent of certain contingencies nli irh ma? here- 
after arise, mere suggested by counsel during the arguiaent of this ap- 
peal, and are discussed in briefs filed in this Court by counsel for the 
appellee. We cannot now consider these questions for the purpose of 
undertaking to answer them, for the reason that  they a1.e not presented 
by exceptions to the judgment. I t  is sufficient to  say that tlie assigii- 
inents of error presented by the appellants on their appezl to this Court, 
have been considered, and that  they are not sustained. The judgment i~ 

f i r m e d .  
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HENRY BAUCOM ASD ALVIS BAUCOM v, FIRST NATIONAL BANK O F  
MONROE, ISCORPORATED, TOWN O F  BENTON HEIGHTS AND JOEL 
MYERS, JONAH WILLIAMS, J. WALTER HELMS, J. F. HELMS AND 

HOMER BAUCOJI. 
(Filed 4 January, 1933.) 

1. Frauds, Statute of B a-Agreement relating to paving asse6srnent.s 
held not contract affecting lands, and statute of frauds did not 
apply. 

Lot owners ill an incorporated town paid assessments for improvements 
on abutting streets, and afterwards sold their lots by warranty deeds to 
purchasers. Thereafter the State Highway Commission adopted this street 
a s  a part of' the State Highway system and under authority of statute 
the Commission paid the town the value of the street improvements foi 
the benefit of those who had paid the assessment or who had obligated 
themselves therefor. The town paid to the purchasers of the lots their 
1)roportionate share of the funds, and the original owners brought action 
to recover the amount. The defendants offered evidence of a par01 agree- 
ment between the original owners and the purchasers, executed con- 
tcmporaneously with the deeds, that should such reimbursement be made 
1 ) ~  the Highway Commission the amount should be paid to the purchasers : 
Held, the parol contemporaneous agreement did not pass, or purport to 
l m s ,  any iuterest in land, and the statute of frauds is  not applicable 
thereto, ant1 testimony of the oral agreement was competent, thc land 
trade being an executed contract. 

2. Parties A c-Parties joined by ordcr of court held not interveners. 
T17here parties a rc  joined in a n  action by order of court they are not 

intervellers, and are not s n b j ~ c t  to the principles of lam applicable to 
interveners. 

('rvrr. I(:TIO;\, before T l ~ c i t ~ l i t L ,  J., a t  F e b r u a r y  Term,  1932, of U ~ I O S .  
T h e  plaintiffs owned certain lots i n  the  town of Benton Heights .  P r i o r  

to 19.25, tlie tow11 pared  the street o r  road upon  which t h e  property of 
plaintiffs froutcd, and levied a n  assessment amounting to $857.94. T h e  
plaintiffs paid said sum to the town. Thereafter  the  S t a t e  H i g h w a y  
Colninission adopted this  paved street or road a s  a p a r t  of the S t a k  
l~ ig l iway  system, : ~ n d  i t  was rumored t h a t  the  said H i g h w a y  Comn~ission 
would repay to thc property owners the  snms ~vhicl i  tlicy liad p r e r i o u s l ~  
paid to  the tow11 of Bciiton Heigh ts  fo r  said i m p r o ~ e n i m t s .  On 14 May.  
l 9 2 > ,  l ~ l a i ~ r t i f f s  agreed to conrcy to TValtw Rclnrs  a ~ d  Homer  I h u c o n ~  
w i d  land. and executed and  deliyered a deed for  196  feet thcrcof to said 
lTelnls a n d  Baucom, and  also, on the  same date  executed and  delivered 
;I tleetl to  T l ~ o m s s  C. Griffin fo r  1.26*5 feet of said land. Tlie grantecs 
in the deed of plaintiffs, to  v i t ,  Homer  Raucom and Wal te r  Hehns .  
conveyed certaill portions of t h e  land to oilier parties, who a re  defend- 
an t s  i n  this suit.  T h e  agreeinent between the  plaint i f fs  and  H e n r y  B a u -  
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caom and J. Walter Helms, as narrated by said Helms, is substa~itially 
as follows: "There was an agreement bctween us and X r .  Baucom 
(plaintiff) n l~ene re r  we purchased tlie lantl. H e  asked us $2,500 for 
the land, antl I said, 'that is too much for the land,' antl he  said, 'Well, 
~ v c  hare  got qS38.00 in paving,' antl says, 'If you all will pay us $2,.500 
for the land you all can have the paving if i t  is ever paid back by the 
Statc, or if you sell it  you can sell i t  to the parties you sell i t  to with 
the understanding tliey get it,' and that  is tlie n a y  we 11ought tlie lantl. 
W e  paid for the .irliole a n ~ o u n t  of land that  they hat1 o w r  there, which 
n a s  412 fect less 50 feet that  had already been sold to Homer Baucom 
before that." There was evidence tha t  the defendant,;, Baucoin mid 
IIelms, sold and conveyed portions of the laud to other parties with the 
:lssurance that  if the Highway Commission reimburscd the property 
owners for the amounts advanced in paving the street or road that  
tlic parties owning the land a t  the time of the repayment mould bc 
(liltitled thereto. There was also evidence to the contr,iry. The  decds 
were all warranty deeds and contained no mention or i ~ f e r e n c e  to the 
rcfund of the paving assessment. 

 hereafter, t l ~ c  Gencral Assembly of North Carolina ~wactcd c11aptc.r 
191. Private Lans,  session 1927. This act in the preamble refers to 
"certain public spirited citizens of the. toun of l3enton Heights," n l ~ o  
ohligated tlienisclve.; "for tlic construction u f  a pared highway," etc., 
and section 1 of tlie act autliorizcs and directs t l ~ c  Statc Highway Coin- 
mission "to pay o w r  to the Fi rs t  Sa t iona l  Bank of Xonroe as treasurer 
of Union County from the allocated h ig l~n  ay  funds due Union County 
such aniount as they may find to be thc prcscnt raluc of the prcwiit 
pared liighuay. . . . Allid tlic saitl First  Sa t iona l  Eank  of X m ~ r o e  
as treasurer of U ~ ~ i o n  Count;y is tlirertctl to t1isI)urse the sum so paid 1 y  
the State Highway Coinmission to those citizens n h o  13" or obligntetl 
thcrurelres to pay for the construction of saitl pared Iiighway, to be pro- 
rated among said citizens according to tlic amount so pr id or obl iga td  
to be paid by them. Thc act went into effect 7 March, 19 37. Thereafter. 
the Fi rs t  Xational  Bank of Monroe receiretl the money and paid tlic 
same to the town of Brnton IIeights, and tlie town of 13enton Height> 
paid the money in  controversy to the defendants, Myers, Williams, J. F. 
IIelnls, J. Walter Helms, and Homer Baucom. 

Subsequently, on 21 August, 1931, the plaintiffs, who xere  the un ncrs 
of tlirl land a t  the time of the improvement, brought tEis suit against 
the First  Kational Bank of Monroe, alleging tha t  the money in con- 
troversy had been paid by the Highway Commission by authority of the 
act of tlic General L\ssc~nbly above referred to, and that  by virtue thereof 
tlic said hailk v a s  liable to tliem for said money, amounting to $706.43. 
Tlie bank filed all anhn cr admitting tlie receipt of tlie inoiley, but alleged 
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that  bp virtue of order of the board of county commissioners of Un io i~  
County i t  had turned the money over to the town of Benton Heights, 
and that  said town had disbursed the same to the parties entitled thereto. 
The bank further allcged that  if the plaintiffs ever owned any property 
fac i i~g on said paved highway, "that they had sold and transferred the 
same to  parties unkiiown to this defendant and were no longer interested 
or entitled to any par t  of the funds paid to the Fi rs t  National Bank of 
Nonroe as treasurer of Union County, . . . and that  plaintiffs 
"were not the owncrs of the property and had made deed conveying all 
of their right, title, interest, and estate in said property to other parties." 
Thereupon, the bank made a motion that  the town of Benton Heights 
and the defendants, Homer Eaucom, J. F. Helms, Jonah Willinnis, 
J. Walter Helms and J. H. Myers, be made parties defendant. The  
motion of the bank having been granted and said defendants having been 
brought into court, filed answers. The  town adopted the answer filed 
Ly the individual defendants as f a r  as  applicable. The  individual de- 
fendants alleged, among other things, as a defense that  the plaintiffs 
on 14  Xay ,  1925, had sold the land to  certain of the individual defend- 
i111ts and had agreed a t  the time of the sale that  the amount expended 
by them for street paviug, if the same should ever be refunded by the 
State, should belong to the grantees named i n  said deeds. 

The  following issues were submitted to the jury:  
I .  "Did the plaintiffs a t  tlic time of execution and delivery of deeds 

c31iter into a conteniporancous par01 agreement with their grantees that  
ztny refuntls on account of pavement should belong to the purchasrrs of 
the lands described in  the deeds?" 

2. "If not, in what amount is  First  National Bank indebted to 
plaintiffs ?" 

3. "Is plaintiffs7 cauw of artion barrcd by the two-year statute of 
limitations?" 

The jury aiisncred the first issue "Yes," and did not answer the other 
issues. 

From judgn~cnt up011 the verdict plaintiffs appealecl. 

11.. 0. Lemnlod and H.  B. A d a m s  for p l a i n f i f s .  
l'ctnn d JIll/iX.en, h o v e  (6 P a r k e r  n72d John C. Bikes f o ~  defeudants.  

URW~UEX, J. This is the case : The  vendors conveyed certain land by 
n i~ r ran ty  deed to tlie vendees and received from the latter the agreed 
price. The vendors a t  the time of tlie sale made an  oral agreement with 
the ~ e n d e e s  that  if a certain sum of money theretofore paid by the 
vcndors for p a v i ~ g  a street or  road abutting the property, was thereafter 
wfundrrl hy t l ~ c  Stnte Highway Commissio~i, ill such event said molley 
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should belong to the vendees or owners of the land a t  the time of the 
refund. T h e  fact status, consequently produces the vital question of law. 
and that  i s :  Was  the oral agreement with respect to the paving money 
within the statute of f rauds?  The plaintiffs objected to  all testimony 
tending to prove the oral agreement as  aforesaid, and assigned the ad- 
mission thereof by the tr ial  judge for error. 
-1 correct conclusion with respect to the applicabilil y of the statute 

of frauds must be reached by determining whether thtl oral agreement 
was a land trade or a contract affecting the disposition of money not the11 
in existence, but nhich  the parties hoped ~ r o u l d  eveniually come into 
existence by act of the General Assembly of North Carcllina. Obviously. 
the land trade n as a completed transaction. The parties had agreed upon 
the purcliaee price. The deeds were executed and delivered, and the 
l ) u r c l ~ ~ s c  p r iw  paid by tlie vendees and accepted by ihe vendors. S o  
furthcr act was contemplated by either of the parties with reference to 
the land. I t  was a closed transaction. Indeed, the plaintiffs are not 
attacking the tlceds or challenging in any manner the sale of the land. 
They are suing for money, and that alone. The principle of law ap- 
plicable to the facts was stated in Xichael v.  Foil, 100 N. C., 175, G 
S. E., 264, wliere it is nrittell : "1 f the contract of sale was made subject 
to this agreement, as an  inducement to tlie contract, the agreement. 
tl~ougli in parol, may be enforced. The agreenlent did not pass, or pur- 
port to p:1s5 any intc~.est in land, and does not fall within the statute of 
frautls." See S p ~ ~ g u e  v. l l on t l ,  108 N. C., 382, 133 S. E. ,  143; Buit. 1 % .  

I\'cnnctly, 164 S. C'.. 200, SO S.  E., 445; Srzcb j  v. R ~ a l t y  Co. ,  182 
S. C., 34, 108 S. E., 323; S f a t h  1 % .  YfcitX., 202 N. C., 461, 163 S. E., 
.i89. 31orco1c~. the statute of f r a u t l ~  tloes not apply to cxecuted voli- 
tract<, nild the land trade tlisc~losetl by this appeal was an  executed cdoli- 
tract. Urinl,.I~?j v.  Bnnk ley ,  125 S. C'., 503, 39 S. E., 35;  R o g w v  T .  

Lt17~brr C'O.. 133 S. C., 10E, 69 S. E., 788; Kcith .i3. Kennedy,  194 
N. C., 784, 140 S. E., 721. 

The plniiitiffs rely upon l la i l  r .  E'ulto., 126 S. C., %l5, 35 S. E., 423. 
The consitlcrntioii for tlie agreement in tlie Hall cuse ,vas the procure- 
111cnt of ail c:~scwe~lt. ,111 easement is in itself an intciwt in land, and 
llcnce the pri~~caiplc a~ri~oui~cecl i n  that  case tloes not c o ~ t r o l  the present 
appeal. 

The  plaintiffs insist that the defeildants other than the First  Nat io l~al  
Eanlr of l\lo~troe n ere, inter\-eiiers. but the record disc1osc.s that  they werr 
brought into the case by order of court, and hence the 1)rinciples of law 
\\it11 rcspect to the inter\eners is not applicable. McIntosh North Caro- 
lina Practice & Procedure, page 24G. section 260: Qltfhl-ie 7,. D u d a m .  
1 6 S N .  C., 673, 84 S. E., 859. 

S o  error. 
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STATE v. C. L). STINNETT. 

(Filed 4 January, 1933.) 

1. Larceny A a-Agent of finance company repossessing truck without 
knowledge or consent of defaulting purchaser held not guilty of 
larceny. 

A finance company owned and held a conditional sales contract on a 
truck, which contract provided for repossession by the company upon 
default of the purchaser in making any of the monthly installments on 
the purchase price. The purchaser defaulted in some of his paymeuts, 
imd an agelit of the finance company saw the truck standing in the 
street, and without the kno\~ledge of the purchaser drove i t  to a garage 
to be held until payment was made in accordance with the terms of the 
contract: Held, the agent of the finance company was not guilty of 
larceny. 

2. !Crespass C a-Finance company agent's repossession of truck in 
absence of owner held not to constitute criminal trespass. 

A criminal trespass involves a breach of the peace or circumstances 
manifestly and directly tending to it ,  and evidence tending to show that 
the agent of a finance company, which owned and held a conditional sale. 
contract on a truck, saw the truck parked on the street, and, the onner 
being in default, drove the truck away in the absence of the owner and 
nithout his knowledge or consent, and took the truck to a garage to be 
held until payment according to the terms of the conditional sales con- 
tract, is held insuficient to establish criminal trespass on the part of the 
agent, and an instruction to the contrary is held for reversible error. 

3. Sales I d-Owner and holder of conditional sales contract held en- 
titled to repossess property if taking does not involve trespass. 

9 title retaining contract of sale of a truck which gives the seller or 
his assignee the right to repossess the truck upon default of the purchaser 
to make the monthly payments in accordance with its terms, is in effect 
a chattel mortgage, giving the owner and holder of the conditional sales 
contract the right to take the property if such taking does not involve 
il trespass as  defined by the decisions. 

4. Indictment E c-Indictment for larceny and receiving will not sup- 
port conviction of driving car without knowledge or consent of 
owner. 

An indictment charging larceny and receiving does not include a charge 
of driving a motor vehicle without the knowledge or consent of the onner, 
C. S., 2621(32) ,  and a defendant charged in the indictment only with 
Iarcwy and lwvivinq may not br  con~icted under C. S., 2621(32) .  

CRIJIISAI, .I( TIOS,  b ~ f o r ~  I l c i r~~ l~ i l l ,  J., a t  , lugust Term,  1932, of 
ORANGE. 

On 23 June ,  1931, 0. L). Neville purchased f r o m  tlie McNi l lan  Motor 
Conipany a t ~ u c k .  payiiig thcrcfor $150.00 in cash, ant1 securing t l ~ c  
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balance by the execution and delivery of a conditional sales contract 
providiiig monthly payments of $42.00 each. This  contract, among other 
clauses, contains the following: "Time is  of the essence of this contract, 
and if the purchaser default in complying with the terms hereof, or the 
seller deems the property in danger of misuse or confiscation, the seller 
or any sheriff or other officer of tlie lam may take immediate possession 
of said property without cleniand (possession after default being unlaw- 
ful) ,  including any equipment, and for this purpose the seller may cnter 
upon the premises where said property may be and remove same," etc. 
Tlie contract was assigned to the General hlotors ,Icce]~tance Corpora- 
tion, and on 30 May, 1936, paymel~ts were in default i n  the sum of 
$84.00 as provided iii the contract. On  said date Ne~rille parked the 
truck on a street ill the town of Carrboro, N. C., i n  front  of his  residence 
and lcft the switch key in the switch. On thc  same day the defendant "a 
field representatire of General Motors Acceptance Corporation," was 
looking for the said 0. D. Neville, did not find the said Neville, but did 
find tlie said tnwk  on the street ill Carrboro ill front of said Neville's 
lionic. Tlie said Stimiett got in said truck, drove i t  to McMillan Motor 
Compal~y's garage and there stored it.  There was no one present other 
than the said Stinnett a t  the time tlie said truck was moved, . . . 
:nid no violence was used. The  said Stinnett instructed the Motor Coln- 
paily to deliver tllc said truck to the said Neville upon payment of 
balance due on said contract of $159.00. On 31 May, 1932, a warrant  
liarging the said Stinnett with the larceny of the truck was issued, and 

the sheriff of Orange County also took possession of the truck. Thc 
car was taken '(witl~out tlie knowledge or consent of Sevil le and drivel1 
by Stillnett from Seville's house to McMillan Motor Company's place 
of business, a distalice of about a mile. I t  was taken for the purpose of 
enforcing the lien." The bill of indictinent chargcd the defendant wit11 
larceny and receiving. 

The  tr ial  judge instructed the jury that  "you callnot return a verdict 
of guilty against the  defendant as charged in  the bill of indictmeat." 
The jury was further iiistructed: "However, e w r y  larccny iiicludes a i d  
cmbraces a trespass, and tlie court charges you that  if you believe tlie 
facts agreed upon, a i d  find therefrom beyond a reasonable doubt that  the 
l~rosecuting witness parked his car upon the streets of Chapel Hill, and 
that the defendant in the absence of the prosecuting ritness, without 
~iotice to him and without liis knowledge and consent, took the said 
cnr and drove it away with intent to deprive tlie owner of the use thereof 
and to have the same applied to the satisfaction of thc lieu of defend- 
ant's employer held thereon, the defendant would be guilty of a trespas> 
ant1 it would be your duty to so find." 
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Tlic jury returilcd a verdict "guilty of trespass and operating a motor 
vehicle without the cousent of tho owl~er." 

From judgmeilt, i~npos i i~g  a fille of $25.00, the defendant appealecl. 

. L t i o ~ ~ ~ ~ e y - C : ~ ~ l e ~ ~ c r l  H r u m m i f l  cirltl . I ss is tant  A f f o ~ n e y - G e n e r a l  h'eaic-ell 
for t h e  h ' ta fe .  

Haqil -11. Il'afX ins f o r  t lrfrrldant.  

~ ~ o t ~ n m - ,  J. Thc agei~t  of ail automobile finance corporatioil, the 
owner and holtler of a coiiditioiial sales contract covering a truck, ob- 
serves the purchaser of the truck, who is in default, leave the truck in 
a public street in front of his resitlcnce and go into his home. There- 
upon the agent steps lilto the truck and drives it away to a garage and 
proposestto hold the same for the finance company until the balance ill 
tlcfault is paid. Thc foregoit~g fact-status protluccs this question of Ian : 
Does such act of the agent constitute larceny or criminal trespass as 
tlefilictl and coiitel~iplated by law ? 

The trial judge ruled correctly ill Iiolding that  the facts did uot coil- 
stitute larceny. The bill of indictn~ent charged larceny and receiviilg, 
a l~ t l  rlothing more. The case proceetlecl to judgment upon the theory of a 
criminal trespass. I t  mas said in 8. 7). TVoodlcard, 119 3. C., 836, 23 
S. E:., 868 : "I t  is son~etirnes ]lot c a y  to tlran. the line of deniarcatio~i 
bet~vceii what are criminal trespasses alid what are only civil trespas5es. 
I t  is said that to make a forcible trespass (criniinal and indictable) 
'there inust be actual v i o l r ~ ~ c e  used, or such tlemo~istration of force as 
1s calculated to illtinlidate or teiid to a breach of the peace. I t  is not 
~lecessary that tile party be : ~ c t u i i l l ~  put in fear.' " Tlie distiwtion bc- 
twecn the two gal ri frvqueut coliceri~ to the jutlgw of a former genera- 
tion. Fo r  instal:cc, R u f i n ,  J., writiug in 8. 2'. - l l l l / s ,  1:3 N. C., 420, said:  
"The objectiol~ to tlie iudie tn lc~~t  is foulitled 011 t l ~ c  positioii that at com- 
I I I O I I  law 11o twql~ass (,ither O I I  l a~tds  or chattc>ls \ \as  il~tlictable witliout 
breach of the pcace; and that  as to chattels, so the l a ~ v  now remains. I 
do i ~ o t  suppose, that  an actual breach of the peace is ilecessary to make 
LL t r cqass  a criine. But certaiidy it must bc something more than a mere 
civil injury, or that degree of force, which is rq re s sed  by the terms 
vi et  awnis." I'carsoa. J . ,  in X. v .  , l lcCadess ,  31 S. C., 375, said:  "Thc 
gist of the off'ei~se of fol-cible trespass is a high-handed invasion of the 
actual possessioil of another, he being present-title is not d r a w l  in 
question.'' R U ~ I Z ,  C'. J., commenting upon 8. c. J l i l l s ,  supra ,  in 8. 1.. 

Love ,  19 N. C., 267, clcclared: "The Court consequently held, in S. z.. 
Mills, 2 Dev., 420, that  an actual breach of the peace was not necessary 
to rrntlor such n trcspass a crime. But n-c held at the same time, that 
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to constitute i t  a public offense, i t  must appear to involve a breach of the 
peace, or inanifcstly and directly tend to i t ;  and therefore, that  a t  the 
least, the taking must be in the presence of the owner, o his  terror, or 
against his  will. Tlic Court is unwilling to extend the principle which 
has been adopted, and which inust as yet be called new; or to weaken 
the limitation upon it mhich has just been mentioned, and was also 
acted on in the case of X c D o u ~ c l l  and Gra?y, 1 Hawks, 449. A further 
relaxation would render it difficult to discriminate between a civil tres- 
p a ~ s a n d  a criminal one." Subsequelit decisions adopt and sanctioii the 
vien csprcssed by former judges. A. v. Nc,ldtTen, 7 1  X. C., 207; S.  r .  
L a m y ,  87 K. C., 5 3 5 ;  S. v. Ponder, 126 N. C., 083, 35 S. E., 249; 
8. U. l l o l d e r ,  188 S. C., 561, 125 S. E., 113. 

Morc,over, i t  has bee11 definitely determined that  a title retaining con- 
tract of the type disclosed by the present record, is  in effect a chattel 
mortgage. l l a r i l s  1 .  R. h'., 190 3. C., 480, 130 S.  E., 310. The law 
confers upon a mortgagee the right of possession which he may exercise 
before or after default, provided, of course, the taking of the property 
tlocs not involve a trecpass as defined by the decisions. This view way 
c~slwesxd i11 Ja tXsou  2.. Hall, 84 PI'. C., 490. 111 that  case a rnortgagec 
seized a mule, liari~css and carry-all in the street without the knowledge 
or cousei~t of the mortgagor. The  Court said:  "Whilv the defendant 
lnvailed no right of the mortgagor in taking and kceping possession until 
the day of tlefault, nliether the property mas or was not in danger of 
being lost or injured, yet lie was, lneannhile, acting as t astee, bound to 
cxe~cisc that  diligelire and care espccted of one in the l~reservation and 
iilanageinent of his owl1 property, and to iiccount not only for profit< 
:~ctuallx received, but for the value of any rcasoimble : id  prudent use 
to nliicll it  could h a l e  Lcm put ni thout cletriinent to tllc property itself," 
vtc. examination of the foregoing decisions and otllrw of like tenor 
lcatls to the conrlusioii that the instruction g i ~  ell by the tr ial  judge naz  
c'rroneous. 
-1 perusal of tlie entire clinrge tliscloies that  the jnr j  was instructed 

also to consider the statute "nliicli makes it unlanful  for a person to 
oprrate a motor veliiclc of another person without the knowledge and 
cw~lsent of tlie o\iner," etc. Hontver ,  a violation of this statute, which 
1s C'. S., 9621, subsection 32, was not h i d  ill the bill of indictnlent, and 
110 person can 1)e coiir-icted of crime I ~ I I ~ C S P  s11(~1i crinw is ineluded in 
tllc bill. While our statute affords ample protection to pm'cliacers of 
trucks and automobiles from seizure 1,. stt~altll ant1 l j i ug  in ~ i a i t  by 
agents of filialice corporations, ~ i o t n i t l ~ s t a ~ t ~ l i ~ r g  :L tlefentlaut charged 
wit11 crimp in our courts, muqt bc tricvl 11lm11 :I 1)l~qwr dllarge p r o p ~ r l y  
laid and prcferretl. 

Rc~er sed .  
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J. S. ARRISTROSG v. JULIAN PRICE, TRUSTEE, AND JEFFERSON 
STANDARD LIFE INSURANCE COMPANY. 

(Filed 4 January, 1933.) 

1. Judgments G a-Judgment creditor has lien on lands of judgment 
debtor, but no interest in insurance policies on the property. 

A judqnieli~ creditor has only a lien cn the lands of the judgment 
debtor \vhich lien is subject to prior registered encumbrances, and where 
the judyment debtor has tahen out policies of fire insurance on his prop- 
erty for the benefit of the mortgagee in a prior registered encumbrance, 
tlic judqnent creditor has no right, title or interest in such policjes or the 
proceeds thereof. 

2. Mortgages G a-Payment of insurance does not cancel mortgage when 
parties agree that p ~ ~ c e r d s  should bc used to rebuild property. 

JYhere a mortgagor takes out a policy of tire insurance on his property 
in accordance with an agreement in the mortgage that i ~ ~ s u r a ~ i c e  sl~ould 
be taken out on the property and assigned to the mortgagee, and that the 
proceeds thereof, in case of loss, should be used to pay the mortgage bond, 
and thereafter the property is destroyed by fire and the amount of loss 
paid by tlie insurance company by drafts payab:e to the mortgagee aud 
mortgagor, and by agreen~ent of the parties the proceeds of the policies 
are  not used to pay off tlie bond secured by the mortgage, but are used in 
the erectic n of another building upon the land: Held, a judgment creditor 
of the mortgagor under a judgment docketed subsequerit to the registra- 
tion of the mortgage has no right, title or interest in the proceeds of the 
policies, ant1 the prior mortgage remains outstanding under the agreement 
of the mortgagee and mortgagor, and is superior to the lien of the judg- 
ment, and a purchaser of the l~roperty at  an execution sale under the 
judgment may not maintain that he is entitled to the cancellation of the 
mortgage as  a cloud on his title. 

.\PPE.LL by plaintiff f r o m  l larris ,  J., a t  J u l y  Special Term, 1932, of 
LIKCOLK. Affirmed. 

T h i s  is  a n  a c t i o l ~  to have a deed of trust,  dated 23 December, 1925, 
and executed by W. E. Grigg and  others to the  defendant, J u l i a n  Price,  
trustee, adjudged a cloud on t h e  title of plaintiff to the  l and  described 
i n  the complaint,  and conreyed to the  plaintiff by deed dated 3 1  J u l y ,  
1931, and  ordered canceled, on the ground  tha t  the  bond secured by said 
tleed of t rus t  and  payable to  t h e  defenclant, Jefferson S tandard  Li fe  I n -  
surance Company, h a s  been pa id  and  satisfied, a s  alleged in the  com- 
plaint.  

T h e  defendants i n  their  answer deuy t h a t  the  bond secured ill the 
deed of t rus t  h a s  been paid and  satisfied. T h e y  allege tha t  said bond is  
now owned by  the defendant, Jefferson S tandard  Li fe  Insurance  Com- 
pany, and t h a t  said defendant by  r i r t u e  of t h e  deed of t rust  executed 



834 I N  T H E  SUPREME COURT. [203 

to the defendant, Ju l ian  Price, trustee, has a lien on the land describetl 
in the  complaint, which is  prior to any right, title or  estate mhich the 
plaintiff may hare  acquired to said land by the deed dated 31 July.  
1931. 

- i t  the close of all the evidence, the defendants renewed their m o t i o ~ ~  
for judgment as of nonsuit, which was first mado a t  ihe close of the 
rridence for tlie plnintiff, and then denicd. The  motion was allomrtl, 
and plaintiff tluly excepted. 

From judgment dismissing the action, :IS of nonsu t, the plaintiff 
appealed to thc Supreme Court. 

11'. H .  Childs  aud  W .  A. Dennis f o ~  p l a i n t i f .  
Brooks, l'arkcr, Smith (e. R'harton, Kcmp R. iVizon a ,  d A .  L. Quich~ l i~  

fo i -  defendants. 

COIINOK, J. On 23 Deceinber, 1925, W. E. Grigg anc his wife, K e n  
neth Grigg and his wife, and Harold Grigg executed a deed of trust 
by which they conrcyetl to Ju l ian  Price, trustee, the land described ill 
the complaint, for the purpose, as recited in said deed of trust, of secur- 
ing the payment of their bo11d in the sum of $12,000, of even date tliere- 
with, payable to tlie J e f f e r s o ~  Standard Life Insurance Company. The 
consideration for said bond was money loaned by th t  said J e f f e r s o ~ ~  
Standard Life 111surance Company to the said W. E. Grigg, Kcnnetli 
Grigg and Harold Grigg. The  bond bears interest from its date a t  the 
rate of six per cent per UIIIIUIII ,  payable semiannually. The priiicipal 
of the bond is payable ill instal l lnn~ts,  on 23 J u n e  and 23 December, of 
each year, the last ii~stallment being due on 23 Dec~ember, 1935. Thc  
deed of trust was tluly registered ill tlic office of the reg1ster of deeds of 
1,incoln Couiity on 2 1  January ,  1926. 

The  land conveyed by the deed of trust is situated in the town of 
Lincolnton, Lincoln County, Kor th  Carolina. A t  the date of the execu- 
tion of the deed of trust, there v a s  located on this land a three-story 
brick building, which was well known as the Grigg store building. 

I t  is stipulated and agreed in the decil of trust, that  the parties of the 
first par t  "will effect and keep in force with a fire insurance companr 
approved by the party of the third part, such amount of insurailce 
against loss by fire up011 the premises herein described as mill be satis- 
factory to  the party of the third pa r t ;  and will keep the policy or 
policies therefor constantly assigned and delirered to the party of the 
third part  as further security for the indebtedness herehy secured, with 
the right and power in said party of the third part to demand, receive 
and collect any and all money becoming payable thweunder, and to 
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apply the same toward the payment of thc indebtedness hereby secured, 
unless same is otherwise paid." 

Pursuant to the foregoing stipulation, policies of insurance, in  the 
aggregate amount of $10,000, insuring the three-story brick building 
located on the land described in the deed of trust, against damage or 
destruction by fire, were procured by W. E. Grigg, Kenneth Grigg and 
Harold Grigg, a i d  duly assigned and dclirered to the Jefferson Stand- 
ard Life Insurance Company. 

On 31 June, 1927, Harold Grigg conveyed all his right, title and 
interest in the land described in the deed of trust, to Kenneth Grigg, 
who thereby became the owner in fee simple of said land, subject to the 
life estate of W. E. Grigg. 

On 16 September, 1929, a judgn~ent ill favor of J. W. Armstrong 
and against W. E. Grigg and Kenneth Grigg, for the sum of $2,748, 
was duly docketed ia the office of the clerk of the Superior Court of 
Lincoln County. 

On 2 March, 1930, the three-story brick building located on the lantl 
tlescribed in the deed of trust, and covered by the policies of insurance 
procured pursuant to the stipulation contained therein, was destroyed 
by fire, resulting in a total loss. At the date of the fire, the amount due 
on the bond secured by the deed of trust was $9,268, with interest from 
63 December, 1929. The money due under the policies on insurance, to 
wit: $10,000, was paid by drafts, payable to the order of W. E. Grigg 
and Kenneth Grigg, and the Jefferson Standard Life Insurance Com- 
pany. These drafts ae rc  duly endorsed, and paid by the insurance 
companies. 

I t  was agreed by and between W. E. Grigg and Kenneth Grigg, and 
the Jefferson Standard Life Insurance Company that the money paid 
to cover the loss by fire on the three-story building, should not be applied 
to the payment of the bond, but should be expended by W. E. Grigg and 
Kenneth Grigg, under the supervision of the Jefferson Standard Life 
Insurance Company, in the erection of another brick building on the 
land described in the deed of trust. Pursuant to this agreement, the 
total amount of money collected from the fire insurance companies was 
expended in the ercction of a two-story brick building on said land. 

Sometime prior to 31 July, 1931, an execution was issued on the 
judgment in favor of J. W. Armstrong and against W. E. Grigg and 
Kenneth Grigg, which had been docketed in the office of the clerk of the 
Superior Court of Lincoln County on 16 September, 1929. Under this 
execution, the land described in the deed of trust from W. E. Grigg and 
others to Julian Price, trustee, was sold by the sheriff of Lincoln County, 
and on 31 July, 1931, all the right, title and interest of W. E. Grigg and 
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Kenneth Grigg in and to said land, was conveyed by the sheriff of 
Lincoln County to J. S.  Armstrong, who was the last and highest bidder 
a t  the sale i n  the sum of $10.00. 

On tlic foregoing facts, shown by all the evidence a t  the trial, thc 
jury could not have found that  the money collected froni the insuranre 
companies to corer the loss resulting from the destructicm by fire of thc 
three-story brick building, was, in fact, or should hare  b.en, as a ma t tw  
of law, applied to the payment of the bond secured by the deed of trust 
executed by W. E. Grigg and others to Ju l ian  Price, tru3tee. 

J. W. Armstrong, whose judgment against TV. E. Grigg and Kennetlr 
Grigg, was docketed subsequent to the registration of the deed of trust. 
had only a lien on the land conveyed by the deed of trust. This lie11 
was subject to tlic provisions of the deed of trust. HP had 110 right. 
title or interest in the policies of fire insurance, or in the proceeds of 
said policies. B y d  v. Insurance Co., 201 N. C., 407, 610 S. E., 458; 
Stmet L'. 011 Po. ,  201 N. C., 410, 160 S. E., 460. Such proceeds, wlie11 
collected from tlie fire insurance companies. were subje,.t to the agree- 
ment entered into by and between W. E. Grigg and Kennct l~  Grigg, and 
thc Jefferson Standard Life Iiisuraiice C'ompany, that ihey should not 
be applied to the payment of tlie bond srcnrctl by the deed of trust, but 
should be expended in the constx-uction of a new building to take the 
place of the building which had been destroyed by fire. Jones on Mort- 
gages, 8th ed., Vol. 1, see. 503. 

The plaintiff, J. S. Arnistroiig, as purchaser of the land described ill 
the complaint, a t  the sale by the sheriff of Lincoln County under all 
execution to satisfy the jntlgmeiit, is not entitled to tlie 18elief sought by 
hiin in this action. There was 110 error in the judgment dismissing 
tlie action as of nonsuit. The  judgmcnt is 

L\ffirmetl. 

STATE v. TOM ET,T,IS, JR. 

(Filed 4 January, 1933.) 

1. Criminal Law L e--Admission of noneqwrt testimony as to cause of 
death held harmless, them being expert testimony to $lame effect. 

Wlrere a nonespert witness, after describiny the ncund, testifies that 
the deceased's death \\as caused by the "bu let that went t111ough his 
head" : Held, conceding that the testimony nas  technically within the ex- 
clusive field of experts, its admissio~~ n a s  rendered llwrrnless by the ad- 
mission of subseque~it testimony of a medical expert to tlie same effect. 
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2. Criminal Law G r - Admission of written statement of eye witness 
held no t  e r ror  although witness had previously made inconsistent 
statements. 

Where an eye witness's narration of the circumstances of the killing 
of the deceased contains material variations or contradictions, and later 
he makes and signs a written statement and esp:ains that his previous 
ccntradictions were due to fear of the defendant and that he wished to 
make a clean breast of it  to the sheriff: Held ,  the written statement was 
competent evidence for the consideration of the jury. 

3. Criminal Law I g-Instruction will be construed a s  a whole. 
An instruction that the jury might consider the credibility of the wit- 

nesses, their prejudices, their means of knowing the facts, "or any other 
circumstances," will not be held for error for the use of the words "or 
any other circumstances" when construing the charge as  a whole the other 
circumstances referred to were confined to the related evidence on the 
trial. 

4. Same--Statement of contentions held supported by evidence. 
Upon the trial for a homicide the judge's statement of the contention 

of the State, in his charge to the jury, relating to finding the body of the 
deceased a t  the instance of the defendant was escepted to on the grouncl 
that there n-ns no evidence to support the contention: Held,  under the 
facts of this case the evidence was sufficient to sustain the judge's state- 
ment of the contention. 

5. Same---Charge held t o  sufficiently explain substantial features of this  
case. 

In  this case held: the charge of the court sufficiently pointed out and es-  
plained the substantive features of the case, and a s  to the subordinate 
features the prisoner should have aptly tendered prayers for special 
instructions, and an exception to the charge on the grouncl that it  failed 
to comply with C. S., 564 is not sustained. 

APPEAL by defendant  f r o m  hIoore ,  J., a t  M a r c h  Term,  1932, of DAVIP. 
N o  error .  

T h e  defendant was indicted for  the murder  of Willie I k a u c h a n i p  an11 
was convicted of murder  i n  t h e  second degree. 

According to t h e  State's evidence the  defendant, the deceased, anti 
Richmond Bailey \v.ere together when the  homicide orcurred. Bailey, 
testifying f o r  the State ,  related the  circumstances. H e  met the  deceasctl 
a t  Adrance  about 8 o'clock F r i d a y  night,  19 February ,  1932. A t  11 
o'clock they went to  the  home of the deceased f o r  a short t ime aiid thence 
about midnight  to  one Hudson's. T h e y  stayed a t  Hudson's un t i l  oncl 
o'clock t h e  next d a y  when they s tar ted in  t h e  directioii of A d ~ a n c t , .  
They  got some liquor a t  Hudson's and  were dr inking F r i d a y  night  ant1 
S a t u r d a y  morning. When they lef t  there they h a d  a q u a r t  i n  a bottle. 
They  walked u p  t h e  road aiid tu rn ing  t o  the r ight  near  Ward 's  got ;l 

gallon of liquor i n  a s t raw stack. T h e  dcceased h id  the liquor behind 
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LL log in the woods. They walked on to a sawmill site and saw the de- 
f(wd:lnt coming down the road in a Chrysler coupe. The car stopped; 
the defendant wanted some l iquor;  the deceased said h. had a gallon ill 
the woods. They went to the log and thc defendant t ~ o k  a drink. H e  
a l ~ d  the deceased had a n  argument about its being "copper liquor" and 
about his getting some of i t  "on what the deceased owed him." They 
welit back through the woods, the defendant following the deceased and 
vursing. I n  his halid the defendant had a pistol, blue steel, black 
handle. They stopped among some pines. The  deceased had the liquor 
and the defendant claimed it.  The  jug was on the ground; the deceased 
stooped to pick it u p ;  the defendant said if he took i t  he mould kill 
11ini. Beauchamp stooped again and the defendant shot him with the 
pistol. The  ball entered the left side of the face, ranged downward and 
backward, a i d  went out on tlie back of his head ne:w the right ear. 
The tlefeiidant took the liquor and turning to Bailey said, "Let's take 
this :~nd pull a big one tonight." 

The defendant did not testify, but he offered evidence in explanatiou 
a i d  contradiction, and insisted that  he was not guilty of the crime. 
H c  introduced evidence of several inconsistent statements made by Bailey 
implicating others and exonerating the defendant. Bailey admitted 
having madc a number of written statements and having refused to give 
thc name of the defendant "until he told the truth akout it," but said 
lie was afraid of the defendant because he had threatened his life. 

T h e  deceased was killed in the late afternoon of 2C February. Thc~ 
body was found on the following Thursday. 

From the judgment pronounced upon the verdict the defendant :~1)- 
pcaled, assigning error. 

Attorney-General Brummi f f  and dssistatlt Attorney-Getzeral Seaturll 
for the State. 

A..C. Bernard and B. C. Brock for defendant. 

.\DAMS, J. After describing the wound the first wit1 ess for the State 
tcdf ied  that Beauchamp's death had bee11 caused by "the bullet that  
~vcnt  through his head." Hc had i ~ o t  qualified as  an  cspert witness and 
for this reason tlic defendant excepted to the tcstimon;j. Considered ill 
the light of all the evidence the co~iclusion of tlie witness seems to be 
self-evident; but concetling for the moment that  his  opinion is techni- 
(sally withill the domain of expcrt evidence (8. v. Jones, 68  N. C., 443)) 
we think tlic error, if any, was cured by testimony subsequently offered 
by the defendant. Dr.  Greene, a witness for the defmdant, made an 
cfixamination of the dead body. H e  said the caliber cf the pistol was 
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35 or 44, the diameter of the wound as large as that  of a lead pencil, aid 
the place of exit the size of a nickel. This  wound, he asserted, could 
have produced instant death and the only other mound he  found was 
not sufficient to kill. This is the defendant's evidence and from i t  only 
oiie deduction call be made: death mas caused by the pistol shot. The, 

first, second and thirteenth exceptions are therefore overruled. 14'. 1 % .  

Rowman, 78 N. C., 509; S. v. Stewart, 156 N. C., 636. 
Before the ninth day of March, Richmond Bailey, the principal n i t -  

ness for the State, had made several statements in regard to the homicide 
which were inconsistent, if not positively contradictory. H e  urged as 
a reason his fear of the defendant, who "with an  anathema in the corwt. 
of his eye" had repeatedly stressed such reminders as these: "If you ever 
tell it, you have told your last" . . . "If you ever tell this, off goes 
your head." At  the time mentioned Bailey told the  sheriff he  wanted 
to take back what he had previously said "in some particulars" and to 
make a clean breast of the whole matter. H e  then gaye the officer a 
written, signed, and corrected statement of the facts which was read to 
the jury. The  defendant excepted. The  question arose in S.  21.  G7.iw. 
ante, 586, and was resolved against the contention of the appellant, thc~ 
decision in that  case disposing of the eighth and ninth exceptions. 

The  court instructed the jury that  they were a t  liberty to c o ~ ~ s i d r r  tlw 
vredibility of the witnesses, their interest in the result of the verdict, 
their sympathy, their prejutlice, their means of knowing the facts, "OY 

ally other circun~stni~ces." Tlie defendant excepted to the last c.lause O I I  

t l i ~  ground that it inchidcs all circumsta~ices whether ill evidence or ]lot; 
but the objection is removed by other i ~ s t r u c t i o ~ l s  restric$ting the ( I ( , -  
liberation of the jury to c*ircumstal~cc.s which, having berw offered ill 
evidence, tended to "throw light upon the matter." ,111 r w c p t i o ~ ~  of 
this sort must be co~isidered in co~inectioii with the entire clitirgc H I I ~  i *  
not to be determined by detaching clauses from their appropriate set- 
ting. S. v. E w m ,  138 N. C., 600; S. I$ .  T a f e ,  161 N. C., 280; S. I * .  I,w 
192 N. C., 225. 

The twenty-second exceptiou relates to the court's stateliwut of a co11- 
tention made by the State in reference to the fillding of the dead body 
several days after the comliiissioll of the homicide. Tlie basis of t11v 
exception is  the alleged want of evidence upon which to rest the co11te11- 
tion. The  crucial point is whether there is evideuce tending to s h o ~  
that the body was "discovered" a t  the instalice of the defendant. Bailey 
testified: "We didn't hare  a conversation about the body going on, but 
we had one coming back. I don't know how he ( the defendant) brought 
it up  now, but he asked me a good one to tell to go in and find the body 
and keep him out of i t ;  go in there and find it and sap 11ot11ing about it,  
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and I told him I didn't know." Dr.  Greene said: "I wall one of the first 
ones to get to the scene where the dead body was foulid. Mr. Thomas 
Ellis, Sr., told me that there was a deatl Inan u p  thele in the moods. 
r n-as a t  Mr. Ellis's. Mrs. Charlie Ward a i ~ d  Xrs .  Samuel Hege found 
the body. Xrs .  Hrge  is Mr.  Ellis's daughter." Upou vonsideration of 
all tlie evidelicc on this subject we are unable to say that  there is none 
ill support of tlie contciitioir, a t  least so f a r  as it concerns the defendant. 

I t  is argued that  the trial court disregarded the prolisions of C. S., 
564, particularly in failing to refer to an alleged con~lxtt between the 
dcc~eased and the tlefcndmit before the shot was fired and in failing to 
apply the law to certain phases of tlie evidence. With  respect to the 
t,vitlence tlie charge is sufficient, and as to the instruction relating to 
manslaughter the d e f e d a n t  has no just cause of compla lit. The  charge 
points out and explains the substantive features of the case and ill 
i~fcre l ice  to thosc which were subordinate it x a s  illcu~nbelit upon the 
tlcfeutlnnt to make proper request for special instructions. S. v. :lIrwick. 
171 K. C., 795; S .  r .  O ' S e u l ,  187 K. C., 2 2 ;  S. 1 ) .  Johnson, 193 
S. C., 701. 

There are other esceptions, either forrii:11 or take11 as a matter of 
l)recautior~, wllicli call for 110 slwcial cornmclrt. We find 

Xo  crror. 

I \  RE  ASSESSMEA~ 131  T H E  C'ORPORATION C'OMBIISSION A G A I N ~ T  1 H E  

STOCKHOLDERS OF THE I3AXK OF ROSE HILT., GURNEY P. HOOD, 
Co~rh r~s s ron -EI~  OF HASRS,  I iAXIi  O F  ROSE HILL,  TIIE BAiVI< O F  DUP-  
I.II\', J. C. VII,T,IAMS, ( 'HARIXS TEACHEY,  RIAURY WARD, D. W. 
E'USSET,T,. HESILT FUSSP:T,I,, n. E. I-IERRISG, G. IT. BONEY, ET nr 

( Filrd 29 June, 1932. ) 

APPEAL by stockholtlers, petitioners, from Grndy,  J., a t  December 
'I'erm, 1931, of Drrr , r s .  Reversed. 

PER CI XIAM.  Tlw o d y  esc(ytion alrtl assignr~iel~t of wror  on the part  
of the appealing stockholtlers, is to tlir jutlgrrieut sustaiiriirg the de- 
murrers m d  dismissii~g the stockholdcrs' appeal and derlaring tlitx 
:~ssessment oil the stoclrholticrs valid. W r  think this i c  crror and thc. 
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judgment should be rercrsed. From the pleadings as they 11ow appear 
of record, we think that all tnatters in coutroversy should be settled in 
this action and all the rights of the appealing stockholders heard and 
determined. Such amendmelits to the pleadings as  are necessary to thc, 
complete determination of this action, should be allowed. -1s to tllc, 
question of jurisdiction, see Co?.porafion Commission 7%. Bank,  199 
N .  C., 586. The judgment below is 

Reversed. 

ESTELLA SILER, ADMINISTRATRIX OF ELMIRIA SILER, v. JEFFERSON 
RIOTORS, INCORPORATED. 

(Filed 29 June, 1932.) 

CIVIL ACTION, before H a w o o d ,  Specicrl d u d g r ,  at Noveinber T e r q  
1931, of G~ILFORD.  

The  defendant is engaged ill the business of selling automobiles. 011 

1 March, 1930, a colored man named John Britton, came to the place 
of business of defendant and requested the use of a Hudson coupe be- 
longing t o  defendant. Witness for plaintiff said:  "He took it out to 
drive i t  just out on the road and back . . . to see how i t  would 
drive. H e  was going to see how it mould drive to buy it. H e  had already 
made up his mind to buy it." . . . 

I11 driving the car west on the Friendly road the said Britton negli- 
gently struck and killed plaintiff's intestate. A11 the evidence tended 
to show that  the car was in good condition and there is no evidence 
to show that  Britton was a careless or reckless driver. N o  agent of 
defendant was present i n  the car a t  the time of the injury. 

At the conclusion of evidence for plaintiff judgment of nonsuit ma5 
entered, and the plaintiff appealed. 

Frazier & Fraziey for plaintift'. 
S a p p  & Sapp for defendant. 

PER CURIAM. This case is goreriled and determined by the principlcs 
of law heretofore announced by this Court in H01ton v. Indemnity Co., 
196 N .  C., 348, 145 S. E., 679, and Har f s  z3. Chevrolet Co., 202 N .  C., 
807. 

Affirmed. 
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MRS. JANE TABOR V. TABORERS BUILDING AND LOAN ASSOCIATION. 

(Filed 20 June, 1932.) 

I ~ P E A L  by defendant from Sink, J., at  November Term, 1931, of 
HENDERSON. KO error. 

This is a n  action by an  aged widow who could not read or write, to 
recover of defendant $4,000 and interest from 1 July,  1930. 

T h e  following judgment was rendered on the verdict in the court 
below: "This cause coming on to be heard before hi:; Honor, Judge 
H. Hoyle Sink, judge presiding, and a jury a t  the November Term, 
1931, of the Superior Court of Henderson County, the following issues 
were submitted to the jury and answered as therein set 3ut, to  wit :  (1) 
Was A. 0. Jones, cashier of the Fi rs t  Bank and Trust  Company a t  
Eas t  F l a t  Rock, authorized by the defendant to solicit applications 
for stock in its association, and collect dues and act as its duly author- 
ized agent as alleged in the complaint? Answer: Ye:. (2)  Did the 
plaintiff, J a n e  Tabor, authorize or instruct A. 0. Jones to convert her 
Building and Loan stock and buy for her a certificate O F  deposit i n  the 
First  Bank and Trust  Company ? Answer : No. (3 )  I n  what amount, if 
anything, is the plaintiff entitled to recover? Answer: $4,000, with 
interest from 20 February, 1930, a t  5 per cent, less any interest pay- 
mcilts made since that time. I t  is therefore ordered, adjudged and 
decreed that  the plaintiff, J a n e  Tabor, have and recovel of the defend- 
ant, Laborers Building and Loan Association the sum of four thousand 
dollars ($4,000) with interest thereon a t  5 per cent from 20 February, 
1930, less any interest payments in the sum of $150.00 mlde  to plaintiff, 
J a n e  Tabor, siilce 20 February, 1930, unti l  paid, together with the costs 
of this action to be taxed by the clerk. I t  is  further ordered and ad- 
judged tha t  execution issue for the satisfaction of said debt, interest 
and costs." 

Ewbank,  Whitmire & Weeks and J .  Robt. N a r t i n  for plaintiff. 
G. H .  Valentine and Sh ipman  & Arledge for de fendad.  

PER CURIAL From a careful reading of the record and the able 
briefs of the litigants, we can see no prejudicial or revtmible error in 
the tr ial  of this action in the court below. W e  think the evidence was 
of sufficient probative force to have been submitted to the jury, to  
support the issues which were submitted and the issues were material 
and determinative of the controversy. W e  see no error in law in the 
trial in the court below. The matter was one of fact for the jury to  
decide. I n  the judgment we find 

N o  error. 
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ROT R. WINSTEAD v. I. D. THORP. 

(Filed 14 September, 1932.) 

APPEAL by defendant from Cranmer, J., at February Teriii, 1932, of 
NASH. 

Civil action to recover damages for an alleged negligent injury arising 
out of a collision between defendant's automobile, driven at  the time by 
defendant's wife, and a truck, owned by John C. Cobb and operated 
by the plaintiff. 

The usual issues of negligence, contributory negligence and ctamagcs 
were submitted to the jury and answered in favor of the plaintiff. 

From a judgnlent on the verdict, the defendant appeals, assigning 
errors. 

Alexander & Gold and Cooley d2 Bowe for p l a i n t i f .  
Spruill R. Spruill for defendant. 

PER CURIAM. Although it appears that the truck, operated by the 
plaintiff, and the defendant's automobile approached an intersectioi~ a t  
right angles, and the truck ran into the side of the defendant's car, 
striking it with considerable force, nevertheless, on conflicting evidence, 
the jury has exculpated the plaintiff from blame and found the defend- 
ant guilty of negligence which resulted in the collision. A different 
verdict might well have been rendered. Indeed, the owner of the truck, 
after investigating the matter, was satisfied of his liability, and has 
settled with the defendant for the injury done to his car. But it is not 
pleaded that the plaintiff participated in this settlement so as to bar his 
right of action. The record contains no valid exceptive assignment of 
error. 

No error. 

STATE v. KENNETH BATEMAN. 

(Filed 14 September, 1932.) 

APPEAL by defendant from Cowper, Special Judge,  at February Terin, 
1932, of PASQUOTANI~. No error. 

This is a criminal action in which the defendant was convicted of an 
assault with a deadly weapon. 

From judgment that he be confined in the county jail for a term of 
eight months, and assigned to work on the public roads, the defendant 
appealed to the Supreme Court. 
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Afforncy-General Hrummif f  and dssisfanf Aftorney-(ielzeral S ~ a ~ u e l l  
for the State. 

Thomas J .  ~llarkham f o ~  flte defendanf. 

PER CCRIAM. The evideiice a t  the tr ial  of this action was p r o p e r l ~  
submitted to the jury. I t  tended to show not only that  the crime, as 
charged in the indictment, was committed, but also that  the defendant 
is  the person who assaulted the State's witr~esses by shooting them with 
a gun. There was no error in the refusal of defendant's motion for 
judgment as of nonsuit. T h e  judgment is  affirmed. 

N o  error. 

BUXTON WHITE SEED COMPANY v. ROBERT T. COCHRAN 
AND COMPANY. 

(Filed 14  September, 1932.) 

Appeal and Error F c-.4ssignments of error in this casc, held defective. 
Assignments of error nhich do not indicate their relevancy to the 

controversy or show their pertinency to the questions sought to be pre- 
sented are defective. 

APPEAL by defendant from Daniels, J., at  February Term, 1932, of 
PASQC-CTAKIL 

Civil action to recover damages for alleged breach of contract. Denial 
of liability interposed and counterclaim set u p  by defendant. 

I t  appearing that  an  accounting was necessary, on mcltion of defend- 
ant, and over objection of plaintiff, a reference was oriered under the 
statute. 

Both sides filed exceptions to the report of the referee, both tendered 
issues, and the plaintiff demanded a jury trial. 

A jury tr ial  was ordered, and upon the hearing, the plamtiff prevailed. 
From the judgment on the verdict, the defendant appeals, assigning 

errors. 

Ehringhaus & Hall for plaintiff. 
J .  If. LeRoy, Jr., for defendant. 

PER CURIAM. The record contains eleven assignmerks of error of 
which the second and sixth may be taken as  illustrative: 

Defendant assigns error : 
"2. Fo r  that  the court admitted the evidence over defendant's objec- 

tion as preserved in exceptions Nos. 2 and 3 (R.  pp. 3 rind 6)." 
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"6. F o r  that tlie court excluded tlie competent and material evidence 
important to the defendant as specifically set out in each exception, as 
preserved by defendant's exceptions Kos. 24, 25, 26, 27, 29 and 30 (R. 
pp. 43, 44, 45, 46, 48, 49 and 50)." 

These assignments of error are defective in that  they give no indica- 
tion of relevancy to the controversy; nor do they show any signs of 
pertinency to the questions sought to be presented. Greene P .  D i s h m a n ,  
202 N .  C., 811; R a k e r  u. C l a y t o n ,  202 N .  C., 741. Bu t  notwithstanding 
their deficiency, a careful perusal of the record leaves us with the im- 
pression that the case has been tried in substantial conformity to the 
decisions on the subject. 

No error. 

RINGAN ANI) COi\IPAXY, ISCORPORATED, v. J. L. WILLIAMS. 

(Filed 2s September, 193'2.) 

APPEAL by defendant from C'ranmer,  J., a t  May Term, 1932, of PITT. 
K O  error. 

Julius B y o w n  for  appel lant .  
W .  A. D a r d e n  for  appellee.  

PER CURIAM. This is a civil action to recover all arnount alleged to be 
due the plailitiff for goods sold and delivered to the defendant. The jury 
returned a verdict for the plaintiff ill the sum of $193.24, with interest 
from 1 January,  1928. 

We have considered the exceptions taken by the appellant and find 
Itone which entitles him to a new trial. 

S o  error. 

L. TI'. GOI)WIS, AD~IISISTRATOR, 1'. BAN< O F  AUROHA ET AL. 

(Filed 5 October, 1932.) 

APPEAL by plaintiff from C ~ a n n z e r ,  J., at  X a y  Term, 1932, of PITT. 
Civil action by L. W. Godwin, administrator of the estate of Mary 

Gaskins, to recover $251.00, the amount on deposit in the Bank of 
<lurora to tlie credit of the deceased a t  the time of her death. 

The  defense was, that the money on deposit had been paid to W. A. 
Thompson, administrator. 
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John H i l l  Paylor and J o h n  B. Lewis  f o ~  pla in t i f .  
J .  B. J a m e s  and J l a c L ~ a n  & Rodman for defendants. 

PER CURIAAI. N a r y  Gaskills was the persoiial rcpiesentative of her 
deceased husband, W. H. Gaskius, but (lied before ccnlpleting the ad- 
iniuistration of his  estate. W. /I. Thoiupso~l was appointed administra- 
tor, d. b. 11. of W. H. Gaskins' estate, and was paid tht: deposit in ques- 
tion. The  case turns on whether the money 011 deposit with the defend- 
ant  bank a t  the time of Mary Gaskiiis' death belonged to her indiridually 
or was held by her as  the persoual reprcseatativc of her husband's 
estate. The  evidence is equirocal, and requires the intervention of a jury 
to determine tlw issur. 

Reversed. 

IJIIALIE T. OETTINGER ET AL. B. CITY O F  KINSTON.  

(Filed 12  October, 1932.) 

, ~ > E A L  by defendniit from Sinclair,  J . ,  at  F e b r u a r , ~  Term, 1932, of 
LENOIR. 

Civil action tried upon the following issues : 
"1. Was the in jury  and damage to plaintiffs' property caused by the 

unlawful acts or omissions of the defendant, as alleged in the complaint ! 
Answer: Yes. 

2. What  damage, if any, hare  the plaintiffs sustailed by reason of 
such unlawful acts or omissions? Answer: $2,000." 

F rom judgment on the verdict, the defendant appeals, assigning 
errors. 

Wallace & W h i t e  and Dawson B Jones f o ~  plaint i f ! : .  
- S u t t o n  & G ~ e e n e  for defendant. 

PEK CURIAM. careful perusal of the record leaves us with the im- 
pression that  the case has been tried in substantial cmforinity to the 
decisions apposite, and that  no reversible error has been made to appear. 

The  law on the subject has been settled in a number of eases, notably 
Gore v. W i l m i n g f o n ,  194 N .  C., 450, 140 S. E:., 71, ,md Y o w m a n s  21. 

l iendersonville,  175 N. C., 574, 96 S. E., 45. 
N o  error. 
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HANK O F  WAKE r. CLAUD SANDERS, AND EDGAR DUNSTON, 
ADMINISTEATOR OF C. D. DUNSTON, DECEASED. 

(Filed 12  October, 1932.) 

.II~PEAI, by plaintiff from I lrcin,  J . ,  at May Term, 1932, of WAIZE. 
,\firmed. 

This is a11 artioli 011 il llote for $175.00, cxccuted by tlrfendant, Claud 
Sanders, and C. D. Dunston, intestate of the defendant, Edgar Dunston, 
administrator. The  note is payable to the order of J. W. Mangum, and 
mas negotiated to the plaintiff, by the  eridorsemcnt of the payee, prior to 
its maturity. The allegation in the c~oinplaiiit that plaintiff is the holdcr 
in due course of the note is denied in the answer. 

-I t  the close of tlie evidence the court iristructecl the jury ns follows: 
"Gentlemen of tlie jury, if you believe all tlie evidence a s  has been 

testified in  this case, you will answer the issue, '$175.00 with interest 
from 26 April, 1929.' " T h e  clefendants excepted to this instruction. 

The  jury answered the issue, to wi t :  "In what amount, if any, are 
the defendallti; indebttd to the plaintiff," as follows: "$175.00 with 
interest." 

011 motion of defeudants, the judge, in his discreti on, set aside t h ~  
verdict, and ordered a new trial. Plaintiff appealed to the Supreme 
Court. 

I .  Beverly Lake fo7- plainti f .  
.I. B. Sainfsing, Jr., and Clyde A. Douglass for defendants. 

PER CURIAM. The question as to whether there was error in the in- 
struction of the court to the jury, to which defendants duly excepted, 
is not presented on this appeal by plaintiff. 

The  power of the judge to set aside the rerdict and order a new trial, 
i n  his discretion, is  expressly recognized by statute. C. S., 591. The 
t.xcrcise of this power in the instant case is not subject to  review by this 
Court. 

"The discretion of the judge to  set aside a verdict is not an  arbitrary 
one to be exercised capriciously or according to his  absolute will, but 
reasonably and with the object solely of preventing what may seem to 
him an  inequitable result. The  power is  an  inherent one, and is re- 
garded as essential to the proper administration of the law. I t  is  not 
limited to cases where the verdict is found to be against the weight of 
the evidence, but extends to many others. While the necessity for exer- 
cising this discretion, in any given case, is not to be determined by the 
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illere iuclinatiou of the judge, but by a sound and elllightened judgment 
ill an effort to attail1 the elid of a11 law, ~inniely, the doing of even and 
exact justice, wc will yet ]lot supervise it, except, perhaps, in extreme 
circumstalices, not at all likely to arise; and it is tlieicfore practically 
unlimited." Settee c.  R. R., 170 N. C'., 365, 86 S.  E., 1050, a i d  quoted 
with approval in 1T'olf 1 % .  Golrlstc/)c, 192 S. C., 518, 133 S. E., 39. The 
order is 

L\ffirined. 
-- 

CLAUDE B. \VII,LIAJIS, AD~IINISTRATOK OF TIIE  ESTATE OF D. C. WILLIAMS, 
DECEASED, V. KOCI<FISH AlILLS, INCORPORATED, EMPLOYER, A S D  hlARY- 
LAKL) CASUALTY CORIPAKY, CARRIER. 

(Fi led  19 October, 1'332.) 

L ~ P P E B L  by defeudauts fconi GI-ady, I., a t  J f ay  Term, 1932, of Cuai- 
HERLAKD. Affirmed. 

l'hos. A. B u d . s  a ~ l d  8. 1T'armu Bailey f o ~  appellanfc. 
Etbzvard 8. Cook unrl E.  ('. Robinson for appellee.  

PER CLRIAJI. This is ail appeal from a judgment of the Superior 
C'ourt sustainiiig an  award of the I~idus t r ia l  Commission in behalf of 
the plaintiff. The  intestate, D. C. Williams, in a collisic~n of automobiles 
suffered illjury nhich caused his death. The Industrial  Commission 
found that  his illjury arose out of and in thc course of his employment. 
This findiiig is contested by the appellant. Thcre is evidence tending to 
sustain the fii~dings u p o l ~  ~ l i i c h  the award was based. The  judgment of 
the Superior Court is 

,1ffirmed. 

STACY, C. J., and BROGDEX, J., dissenting. 

THE CONSOLIDATED BAKK O F  MCCOLL ET AL. V. SILAS N. MCCALL ET AL. 

(Filed 26 October, 1032.) 

APPEAL by defc l~dai~ts  from Barnhill,  J . ,  at  May Term, 1932, of 
ROBESON. 

C i ~ i l  ac t io~i  to recover 011 a promissory note rxwuted by the cle- 
fendants. 
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The defendants set up  a couiiterclaim alleging usury and asked for 
an accounting. 

There was a reference under the statute, and on exceptions to the 
referee's report, judgment was entered for the plaintiff. Defendants 
appeal, assigning errors. 

J o h n  G. Proctor  and W .  11. H u m p h r e y ,  JT.,  for plaintiffs. 
J .  E. Carpen te~ .  for defendants.  

PER CURIAM. KO reversible error has been matlc to appear on the 
record, hence the judgnlent mill be upheld. 

Affirmed. 

F. T. COLLIxS V. J. A. VEAZY ET AL. 

(Filed 26 October, 1932.) 

APPEAL by plaintiff from S m a l l ,  J., a t  August Term, 1932, of HOKE: 
Affirmed. 

This action involres nu accounting between thc plaintiff, n landlord. 
and the defendant, his te~iant ,  and the intervener, who claims under an 
agricultural lien executed by the tenant, and a release by the landlord 
of his lien upon certain crops. 

From judgment on the facts admitted ill tlic pleadings and at the trinl, 
the plaintiff appealed to the Supreme Court. 

A ~ f h u r  D. Gore and 11. IT'. B. W h i f l e y  for plaintif)'. 
Lut ter loh & I d l y  for illtaraener. 

PER CURIAM. We find no error iu the tr ial  of this action. '1'11(, 

judgment is 
Affirmed. 

D. J. EVERETT v. SORTH CAROLINA STATE FAIR ASSOCIATION. 

(Filed 26 October, 1932.) 

APPEAL by plaintiff from Devin, J. ,  at February Term, 1932, of 
WAKE. 

Proceeding under Workmen's Compensat io~~ Act to determine liability 
of defendant, as  sclf-insurer, to plaintiff for injury by accident arising 
out of and in the course of his  employment. 



850 I N  THE SUPREME COURT. [203 

There was an  award which was subsequently reduccd, and from this 
subsequent ruling, the plaintiff appealed to the Superior Court, whcre 
the judgment of the Con~rnission was affirmed. Plaintiff appeals. 

,\'irnoch.a & Sir)locks f o ~  plaintif). 
Attom~ey-General firurnmiff and tssisfu~r f /-I ttorney- Grnerul rSilev ~ O I  

defendant. 

P ~ R  CUHIAJL. ' r l i ~  appeal was dismissed a t  the Spring 'l'erin, 206 
N. C., 838, but reinstated on motion of plaintiff. 

We find no error upon the merits of the appeal, h e l m  the judgment 
will be upheld. 

,Iffirmed. 
-- 

E'. A.  HAYES v. GAROLIXA AUTO SUPPLY HOUSE, INCORPORATED. 

(Filed 2 November, 1932.) 

,IPIJEAL by defendant from Daniels, J., a t  March Term, 1932, of 
WAYNE. 

Civil action to  recover for alleged breach of exclus i~~e right, granted 
the plaintiff by the defendant, to distribute Pennzoil products in certain 
counties of North Carolina. 

From a verdict and judgment in favor of plaintiff, the defendant 
appeals, assigning errors. 

H .  F. Aycock and Kenneth C. Royal1 for plaintiff. 
E.  V c A .  Currie and Langston, Allen & Taylor for defertdant. 

PER CURIAM. On controrerted issues of fact, involv~ng different un- 
derstanding and opposite contentions of the parties, tht: jury has found 
in favor of the plaintiff. A careful perusal of the recold leaves us with 
the impression that  the case has been tried in substantial conformity to 
the principles of law applicable and the authoritative decisions on the 
questions raised by the defendant's 207 exceptions and assignments of 
error. I t  is not to be expected that  we should discuss the assignments 
seriatim, for, to do so, would require an  opinion of intolerable length. 
8. v. Lea, ante, 13. 

N o  error. 
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W. E. THOMPSON v. GURNEY P. HOOD, COMMISSIONER OF BANKS. 

(Filed 2 November, 1932.) 

Appeal and Error J c-Findings of fact are  conclusive when supported 
by evidence. 

The findings of fact by the referee, approved by the trial court, and 
supported by the evidence are conclusive on appeal. 

APPEAL by plaintiff from Barnhill, J., at  August Term, 1932, of 
ORANGE. Affirmed. 

This is a n  action to recover judgment for the amount due plaintiff 
by the Bank of Efland, which is now insolvent and in  the hands of de- 
fendant for liquidation. The action was heard upon plaintiff's excep- 
tions to the report of the referee. These exceptions were not sustained. 
The report was confirmed in all respects. 

From judgment in accordance with the report of the referee, the 
plaintiff appealed to the Supreme Court. 

S.  M.  Gattis, Jr., for plaintiff. 
Graham & Sawyer for defendant. 

PER CURIAM. There was sufficient evidence at  the trial of this action 
to support the findings of fact made by the referee, and approved by the 
judge. These findings of fact are, therefore, conclusive. 

"It  is settled by all the decisions on the subject, with none to the con- 
trary, that the findings of fact, made by a referee, and approved by the 
trial judge, are  not subject to review on appeal, if they are supported 
by any competent evidence." Kenney z.. H o t ~ l  Co., 194 N .  C., 44, 138 
S. E., 349. 

The judgment upon the facts set out in the report of the referee, is 
Affirmed. 

I N  THE MATTER OF H. C. SCALES, RESPONDENT. 

(Filed 9 November, 1932.) 

APPEAL by respondent from Shaw, Emergency Judge, at June Term, 
1932, of FORSYTH. Affirmed. 

Joe W .  Johnson and, S .  E. Hall for respondent. 
Attorney-General Brummitt and Assistant Attorney-General Seawell 

for the State. 
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PER CURIAM. I n  the Forsyth County Court it was adjudged that  the 
respondent be attached for contempt growing out of his disobedience of 
a restraining order. I n  the Superior Court the appeal was dismissed 
and tho respondent was committed to the custody of the sheriff. The 
judgment is 

Affirmed. 

NATIONAL DRUG COMPANY v. J. B. McCIIEARY, SIIIERIFF, AXD CASEY 
MYERS, DEPUTY SHERIFF AND A. R. MYERS, SURETY. 

(Filed 9 November, 1932.) 

APPEAL by defendants from Harding, J., at February Term, 1932, of 
FORSYTH. N O  error. 

Judgment was rendered upon the following verdict and the defend- 
m t s  appealed : 

Was the plaintiff injured by the  negligence of the dt:fendants in  fail- 
ing to serve the execution upon the Eureka Drug  Ccmpany and levy 
upoil the property of the Eureka Drug Company as alleged? Answer: 
Yes. 

What damage, if any, is the plaintiff entitled to rtmcover? Answer: 
$263.72. 

N a d y ,  Hend~en  & Womble for plaintiff. 
Ellege & Wells and Fred S. Hutchins for clefendanfc. 

PER CURIAM. We find no error that would entitle the defendants to a 
nonsuit or a new trial. 

No error. 

MINNIE RIcKAMEY v. ANDREW BLAIR. 

(Filed 23 Kovember, 1932.) 

Appeal and Error J d-Where Court is evenly divided .~udgment will be 
affirmed. 

Where on appeal the Supreme Court is evenly dividt'd in opinion, one 
Jcstice not sitting, the judgment will be affirmed without becoming a 
precedent. 

C(L.IRICSOS, J., nut sitting. 

APPEAL by plaintiff from Schenclc, J., at February Special Term, 
1032, of &IECICLENBURG. 
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Cox v. BANK. 

Civil action to recover damages for alleged negligent injury.  
There was a verdict and judgment for the defendant, from which 

the plaintiff appeals, assigning errors. 

G. T .  C a ~ s w e l l  and Joe W .  E r v i n  for plainfiff ' .  
Cansler & Cansler for defendant .  

PER Cunraiw. The Court being evenly divided in opinion, Clarkson, 
,J., not sitting, the judgment of the Superior Court is  affirmed and 
stands as the decision in this case without becoming a precedent. Nebel  
u. Nebel ,  201 N. C., 840, 161 S. E., 223; D u r h a m  v. Lloyd, 200 N. C., 
803, 157 S. E., 136; Gooch 21. I'el. Co., 196 Pu'. C., 823, 146 S. E., 803. 

Affirmed. 

CLARKSON, J., not sitting. 

T. E. COX v. THE ATLANTIC JOINT STOCK LAND BANK OF RALEIGH. 

(Filed 23 November, 1932.) 

APPEAL by plaintiff from Warl ick ,  J., at  J u n e  Term, 1932, of 
K.ICHMOND. 

Civil action to recover $350.07 for lumber sold and delivered the de- 
f'endant. The defendant set up in defense that a check for $340.52, 
drawn on the Commercial Sa t iona l  Bank of Raleigh, N. C., was sent 
to the pIaintiff 20 Kovember, 1931, and was not deposited in time to be 
paid before the failure of said bank on 16 December following. A credit 
for this amount was thereafter demanded. 

There was a verdict and judgment in favor of plaintiff for $9.55, 
from which the plaintiff appeals, assigning errors. 

J .  C. Sedberry for p l a i n t i f .  
J .  L. Cockerham and JIcLean. LE' S t a c y  for defendant.  

PER CURIAM. The  case seems to haye been tried agreeably to the prin- 
ciples of law applicabIe and the decisions apposite. The record discloses 
no reversible error. Hence, the verdict and judgment mill be upheld. 

No error. 
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LEWIS PERRY v. CAROLINA BOTTLING COMI?ANY. 

(Filed 30 November, 1932.) 

APPEAL by defendant from Bamhill ,  J., at March Term, 1932, of 
IREDELL. NO error. 

Grier, Grier & Joyner and E. M.  Land for appellant. 
Zeb V .  Turlington and I lugh G. Mitchell for appellee. 

PER CURIAM. The controversy between the parties in~rolves issues of 
fact determinable by settled principles of law, in  the application of 
which we find no error. Perry v. Bottling Co., 196 N .  C., 175; S. c., 
ibid., 690; Broom 1 1 .  Bottling Co., 200 N .  C., 55. 

No error. 

VENETTA BARBER, ADMINISTRATRIX OF ADAM BARBER, DECEASED. v. 
C. N. STEED. 

(Filed 30 November, 1932.) 

APPEAL by plaintiff from AlacRae, Special Judge, :it May Term, 
1932, of MECKLENBURQ. 

Hiram P. Whitacre and Ralph V .  Ria2 for appellant. 
W .  G. Ginter and Uhlman S.  Alexander for appellee. 

PER CURIABI. The plaintiff's intestate was killed by th,? impact of an 
automobile driven by the defendant in an easterly dirtxtion between 
Charlotte and Albemarle on Highway 27 near its intersection with 
Highway 151 in Cabarrus County. Garman's Filling Stalion is situated 
west of the intersection and on the right-hand side of Highway 27 as 
one goes in the direction of Albemarle. The lights frcm the station 
shone out into the highway and across the intersection. The intestate 
was standing near the station on the edge of Highway 2'7 awaiting the 
arrival of a bus from Raleigh on which he intended to return to Char- 
lotte. As the bus approached he waived his handkerchief ss a signal for 
the driver to stop. There was evidence tending to show that he "got on 
the highway about two feet"; that while waving his handkerchief he was 
looking in the direction of the bus; that he did not look tclward the west 
or in the direction from which the defendant's car was corning, and that 
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he had almost come to a stop when the defendant's car struck liim ant1 
inflicted injuries causing his death. 

There was evidence of the clefendaiit's negligerice arid of the contribu- 
tory neglig~nce of the intestate, and the verdict established the negligence 
hoth of the defendant and of the intestate. The exceptions are addressed 
1)riricipally to alleged error relating to contributory ~iegligence. 

After due consideration of the oral argument and of the exhaustive 
briefs filed in behalf of the parties we hare  discovered no error which 
calls for interference with the verdict or the jndgmelit. 

No  error. 

MRS. MARY SPENCER v. W. T. HASSELL. 

(Filed 30 November, 1932.) 

APPEAL by plaintiff from MacRae, Special Judge, at May Special 
Term, 1932, of MECKLENBITRO. N O  error. 

This is an action to recorer damages for personal injuries sustained 
by plaintiff, as the result of a rear-end collision between an automobile 
driven by the defendant, and the automobile in which plaintiff was 
riding with her husband. 

The jury found that plaintiff was not injured by the negligence of the 
defendant as alleged in the complaint. 

From judgment that plaintiff take nothing by her action, and taxing 
her with the costs, the plaintiff appealed to the Supreme Court. 

Cochran & McClemzglzan and J .  Laurence Jones for plaintiff. 
Ralph V .  Kidd for defendant. 

PER CURIAM. There was evidence at  the trial of this action tending 
to show, as contended by the plaintiff, that the collision which resulted 
in injuries to the plaintiff, was caused by the negligence of the defend- 
ant. There was evidence, on the other hand, tending to show, as con- 
tended by the defendant, that the collision was caused by the negligence 
of plaintiff's husband, who was driving the automobile in  which she was 
riding. All the evidence was submitted to the jury under instructions 
which are free from reversible error. The instructions with respect to 
the proximate cause of plaintiff's injuries were in substantial accord 
with the law as applied in  numerous cases decided by this Court. The 
plaintiff is not entitled to a new trial, as a matter of law. The judgment 
is affirmed. 

No error. 
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JOI: RARISET r. THOJIASON HARDWOOD TJCJIBEII COMPANY, 
INCORPORATED. 

(Filed 7 December, 1932.) 

~ P E A L  by defelidant from ,uoore, .I., at  ,iugnst Term, 1932, of 
YAKCEY. Aiffirmed. 

C h a d c s  Hr~t thins  a i ~ d  W a t s o n  d Pouts  for p /a in t i f l  
0. B. Cro~ce l l  for defendant .  

PER C c x ~ ~ n r .  111 the Superior Court the plaintiff' recovered judgnicnt 
against the defendant for breach of contract. Afterwards the defendant 
made a niotion to set aside the judgnlent for excusable lieglect. Affidavits 
were filed and considered alid Judge Moore held that  the defendant'.. 
neglect was inexcusable, and in the exercise of his discr{?tion lie refused 
to set aside the judgment. Thc judgment of the Sul~cr ior  Court is 

A\ffirmed. 

STATE r. CHICK STEWART A X D  WALTER RICIIMAN. 

(Filed 'i December, 1932.) 

CRIRIIIVAL ACTIOS, before Shaw, Emergency Judge ,  ~t April  Terni. 
1932, of S ~ E R Y .  

The defendants were i d i c t e d  for '(breaking a i d  enterin? a stosv 
house and stealing and car ry i~ig  away certain personal property, to wit, 
two electric drills of the value of $120.00, and receiving the same," etc. 
At the tr ial  a witness for the State, named Flinchurn, testified that  011 

the night of 15  October he closed his shop and a t  th,*t time certain 
electric drills n e w  in the tool box uilder the worlr bench. TVhcn he weut 
back to the shop on the licst morning, 16 October, the two Black and 
Decker one-half inch electric drills Irere missing, togelher with some 
bits. The  witness said:  "I ~ i -e~ i t  back and opeued the shop the morning 
of the 16th a t  seven o'clock, and they had been taken lhen. Entrance 
had been made through tlie hack mi~idow. . . . I left a quarter 
inch bit in the drill." Tliere n a s  further evidence that  the drills wenD 
thereafter identified in  the office of the sheriff of Forsy 11 County. 

The sheriff of Forsytli County testified that  011 the morning of 16 
October he investigated all automobile accident a h e r e  a car had turned 
over tlie night before about seven or eight miles north of TVinsto11- 
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Salem. H e  said:  The wrecked car was a Chrysler sedan. The car was 
completely demolished, just the top and body was all crushed ill. 7 
arrived a t  the scene of the wreck on the morning of 16  October. . . . 
I saw Walter Rickman there that  morning and heard him say that  he 
and Chick Stewart were in the car a t  the time i t  was wrecked. Th!, car 
turned over on the south side of the highway and on the sontll side 
of the higlivay there hail been a last year's wheat field, and i t  had 
grown u p  in stubblr and crab grass, and going out from the car into the 
field there were sorne men's tracks, a d  out something like as f a r  as 
from here to the corner of the court room there were two electric drills 
lying there in the grass. Under the car where it had turned over I found 
iui electric bit that  fitted one of these drills lying there in the grass. I t  
was right urlder where the car had turned over. The  tracks went right 
out to the drills. . . . I t  looked to be where one person went out 
to the drills and probably came back to the car. I could not say there 
\\as more than one track. I carried the drills to  the sheriff's ofice in 
Winston-Salem. . . . They were filially turned over to N r .  Inman.  
. . . I did not have any conrersation with Chick Stewart until after- 
wards about the wreck. I went to his home and found he was in the 
liospital and vent  to the hospital but did not see him then. H e  was 
a patient ill tlie City Hospital. The  car belonged to Chick Stewart's 
father. . . . 'I'he drills were found 011 the sanie side of the road the 
clar was on and a little further down the road toward Winston-Salem 
than the car was, I \\ill say probably thirty or forty feet. . . . The 
tracks in tlie field looked fresh." 

The  defenda~it offered testimony tendiiig to show that  the defendai~t, 
Pllick Ste~var t ,  we11t to his father around eleven o'clock on the i~ igh t  
of 15 October, and asked for permissio~i to use the car for the purpose 
of going to a dance, and that  permission was given. There was evidence 
offered by deft>itdaltts tellding to show that  they were seen by various 
lmrties together a t  a pool room until about eleven o'clock. ,I ~vit~lt.si 
for the defe i ida~~ts  testified that Rickman came to his house next morn- 
i l ~ g  and aslrcd where the garage man lived, and that  a t  that  time ('he 
\\-as cut u p  pretty badly, a i d  I carried him to Clyde's house and then went 
u i th  him out to the wreck and found the car ill bct~recw the n i r e  and 
telephone post, leaning against thc nire.  . . . We pulled the car 
in, a d  I carried Mr. Rickman on up  town. I did i ~ o t  see Stewart at 
that time, but wellt to the hospital to see him that m o r ~ ~ i i ~ g .  R i c l m a ~ ~  
cdame to my house about four o'clock n r s t  nioruii~g a i~t l  slit1 he had bee11 
in a wreck." 

A witness, ilamed Stultz, testified that a t  about twelve o'clock 011 

the night of 15  O ~ t o l ~ r ,  lie h e a d  that there n.as a nrcck on the road. 
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'I'hc wituess said:  "I t  mas just thirty-fire steps from my residence to 
thc wreck. When I got there Chick Stewart was hollering for all 
ai l~bulai~ce or a doctor. . . . There was 110 one in the car, and ill 

a few minutcs, five or ten minutes, Rickmm~ came tlov n the road fro111 
toward Rura l  Hal l  and said he was looking for a damn house. I told 
him there n as a house down there but it ~i~rlsn't IIO damn home, I didir't 
think. Z took llold of him a i d  led him to the porch and the women folk. 
vashed the blood off of him and Chick Stewart. Chick was as bloody 
as a hog. . . . 1 found tlie drills dowii the field bc~twem my liousc 
and Burgess's house, i n  a ditch, sixty steps straight down from the 
llighrvay and ninety-four steps from wherc the wreck occurred." 

T l ~ e ~ e  was a ~ e r d i c t  of guilty of housebreaking and larceny, and it 
was  adjudged that the defendants be confined in the State's prison at 
l i i~rd labor for a term of not less t1ia11 three years, 110,. more than fivv 
y n r s ,  from which judgn~ent the d e f e ~ ~ d a n t s  appealetl. 

I'm CURIAM. Certaiu esceptioi~s arc assigi~etl to the c l~a rge  of tllc. 
trial judge. ,1 careful c s a m i i ~ a t i o ~ ~  of these esceptions discloses that 
uonc of them warrants a i ~ e w  trial. 111 all essential aspects the caw 
iurolws issues of fact a i d  snch issues have b ~ e u  tletcrmined by the \-PI.- 

tlict of the jury. 
AT0 error. 

I N  T H E  M A T T E R  Oh' T H E  APPOIR'TMENT O F  T R U S T E E S  O F  N O R T H  
TVIT,IiESRORO ACADEMICAL A N D  I N D U S T R I A L  I N S T I T U T E .  

( F i l e d  14  I)ecember, 1932.) 

A~TLU, from C ' O I V ~ I P T .  Specin1 J u d g e ,  at ,\ugust Term, 1932, of 
WILICES. Affirnled. 

This was a11 ex p r t e  applicatio~i made 011 18 ,Iugust, 1932, to  tlic 
Superior Court of Wilkcs County, Kor th  Carolina, bej'ore Hon. G. V. 
Cowper, a t  that  time lioldil~g a term of court in Wilkes  count^, ~ I L  

which the petition hcrcin prayed the appointment of twelve persow 
therein named as trustees of North Wilkeshoro Acacleinical arid 111- 
dustrial Institute. 

The  court below made tlie fo l louhg  order: "011 tht. morning of 18 
A\ngust, 1932. pursuant to a phone rncssagc. Cecil .\. McCoy called 
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upon the undersigned judge (who was then holding the August Ternl. 
1932, of Wilkes Superior Court)  i n  his room in the hotel and presented 
to him the attached petition, together with the attached affidavit of 
W. F. Trogden, and the two sheets marked 'Resolutions,' and the paper 
purporting to be a copy of an  act of the General Assembly of North 
Carolina, ratified on 23 February, 1895, all of which papers arc hereto 
attached and filed with the clerk. Counsel thereupon moved and re- 
quested the court to sign an  order which is also hereto attached. U p o ~  
consideration of all the foregoing papers the court beiilg of the opinioi~ 
that  there was no proper proceeding before him nor was he authorizetl 
to sign the order presented to him upon the papers above referred to ill 
court, declined to  sign such order, and dismissed the purported pro- 
ceeding." 

C'pcil A .  JlcC'oy for petit ioners.  

PER CLTHIAAI. Section 1, in part, of the act of incorporation (chapter 
58, Private Laws N. C., 1895, ratified 23 February, 1895), is as follows: 
"That ( i~aniing thenl) and their associates and successors, be and they 
are  hereby created and constituted a body politic and corporate under 
the name a i d  style of 'The North Wilkesboro Academical and Inclus- 
trial Institute,' for the purpose of erecting, owning, operating and con- 
ducting a t  or near Wilkesboro ail academical, industrial and manual 
training school for colored people," etc. 

Section 3, of the charter, is as follows: "That said board of trustees 
$hall have p o a w  to employ a superintendent or headmaster of said 
school and such aids, assistants and employees as they think necessary, 
to prescribe courses of study and work, provide and furnish farms and 
workshops for the manual training of pupils and the support of thc 
school, to  grant diplomas and certificates to graduates of any depart- 
ment, to charge and collect compcllsation alid fees for the tuition, board 
m d  charges of pupils, and for the use of tools and shops." 

The  brief of petitioner says: ('The school has not given ins t ruc t io~~s  
a t  all since about the year 1903. . . . The institute is the owner of 
15.18 acres of land situated in Wilkes County with two buildings erected 
tliereon for the education of colored youth." 

I t  goes without saying that  all good citizens should be sympathetic 
with the laudable purposes that  the incorporators attempted to pro- 
mote-an industrial training school for colored people. 

Under the facts appearing on the present record, we think there is 
no error in the order made by the court below. T h e  order of the court 
below is  

Affirmed. 
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STATE v. C .  G. CALI,. 

(Filed 14 December, 1032.) 

,\ITE.IL by defendant from ~l IcEl ro? j ,  J., at ,\ugust Term, 1932, of 
DATIE. N o  crror. 

A t f o ~ t l e y - G ' e n e ~ ~ a l  Br.urnnzif f anc4 Assis tant  At torney-General  SeaweII 
for f h e  S ta te .  

B. C.  Brocli  f o ~ .  tlefenclanf. 

PER CI.ILI.IN. The clefendant was indicted in six counts for a violatiou 
of the liquor law. The jury returned this verdict: "We find the de- 
fendalit guilty." We hare  considered the exceptions and have found no 
error in the trial. 

xo error. 

BANK O F  MONTGORIERY A N D  GURNEY P. HOOD, COMMISSIONER OF 
EAXKS, V. S. Q. RIcCIlAW, C .  C1. HOWELL ASD U N I O N  I N D E M N I T Y  
COMPANY. 

(Filed 14 Dcceinber, 1932.) 

Appeal and Error A d-Appcal from oluler joining pally upon finding 
that he was proper party t o  action hrld premature. 

An appeal from an order of the trial court that a party be joined 
as a deft,nclni~t upon a finding that such party was a proper and neces 
sary party to the action will be dismissed :IS premature 

APPEAL by plaintiff, Gurney P. Hood, Commissioner of Banks, arid 
d e f e n d a ~ ~ t  Union Indemility Company, fro111 F i n l e y ,  J. at  September 
Term, 1932, of N O > T G O ~ I L R Y .  Appeal disn~issetl. 

0 1 1  motioil of the defcildallt, C. C. Howell, it  appear i~ig  to the court 
that ruion I n d ~ m i i i t y  C o m p a ~ ~ y  u a s  a proper a i d  necc3ssary party to 
this action, it  as ordcred by the court that  said Union Indemnity Com- 
paiiy be made a party defrndant, with leave to the defendant, C. ('. 
H o d l ,  and the said U r ~ i o ~ i  Indemnity Company to file pleadings. 

Froni said order both the plaintiff, Gur1ic.y P. Hood, Commissioner 
of Uauks, and the tkfe~rtlant, Uilio11 Indemnity C o m p a ~  y, appealed to 
the Supremc Court. 
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PER CURIAM. The order that  the Union Indemnity Company bc made 
a party defendant in this action, upon the facts found by Judge Finley. 
is not reviewable by this Court a t  this time. The appeal is dismissed 
for that  same is premature. Spmill  2%. Bank ,  163 N. C., 43, 79 
S. E., 262. 

Appeal dismissed. 

MRS. S U E  HANEY,  GUARDIAN OF W I L L I A M  H A N E Y ,  MINOR, v. 
W E S T L E Y  BAILEY.  

(Filed 14 December, 1932.) 

Negligence A +Although law is swift to afford remedy to injured child, 
negligent action must ordinarily be based on want of due care. 

The law is swift to afford a remedy for a wrong suffered by a child, 
but where there is no evidence that the injury to a child was caused by 
the negligence of the plaintiff a nonsuit is properly granted. 

APPEAL by plaintiff fro111 S i n k ,  J., at  Ju ly  'l'crm, 1932, of RIcDow~c~.r.. 
Affirmed. 
This is an  action to recover damages for a personal injury suffered 

by plaintiff's ward, a child about eight years of age, and alleged to h a w  
been caused by the negligence of the defendant. 

From judgment dismissing the action a t  the close of the ~ ~ 4 ( w ( ~ ,  
plaintiff appealed to the Supreme Court. 

Roy W .  Davis and Pleas d Pless for plainfiff. 
TV. C. Sew land .  .kfcRe~ & McRee and TIlTin1m,nc & Procfm fo t  

defendant. 

PER C ~ R I A J I .  The la\\. which is always jealous of the rights of a 
child, and ever swift to afford a remedy for a wrong suffered by him, is 
also just to one who is sought to be held liable in damages for an injury 
suffered by a child. Ordinarily, liability for the consequences of all 
injury, even where the in jury  was suffered by a child, arises only where 
the in jury  was caused by the failure of the defendant to perform a 
duty which was imposed by law under the circumstances. Even the law 
must be just, before it is generous. 

I n  the instant case, there was no evidence a t  the tr ial  tending to show 
the in jury  suffered by plaintiff's ward, was caused by the negligencr of 
the defendant. Fo r  that reason the judgment dismissing the ~ c t i o u  is 

Affirmed. 
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LETISHA BUTNER RAMSAY V. FEDERAL LIFE INSURANCE COMPANY. 

(Filed 14 December, 1932.) 

APPEAL by defendant from Clement, J., at January Term, 1932, of 
YANCEY. No error. 

This is an action to recover on certain policies of insurance issued by 
the defendant. I n  its answer, the defendant denied liability, chiefly, on 
its allegations that the issuance of the policies was procured by false 
and fraudulent representations made by the plaintiff in her applications 
for said policies. These allegations were denied in the reply filed by the 
plaintiff. 

The issues raised by the pleadings were submitted to the jury, and 
were answered in accordance with the contentions of thi? plaintiff. 

From judgment on the verdict, the defendant appealed to the Supreme 
Court. 

Charles Hutchins and Watson & Fouts for plaintiff. 
Bourne, Parker, Bernard & DuBose for defendant. 

PER CURIAM. On its appeal to this Court, the defendant relies solely 
011 its contention that there was error in the refusal of the trial court 
to allow its motions (1) that the action be dismissed as of nonsuit, and 
(2) that the verdict be set aside, upon the ground that all the evidence 
showed that the policies sued on were procured by false ,md fraudulent 
representations as alleged in the answer of the defendant. This con- 
tention cannot be sustained. There was conflict in the evidence as to 
whether or not plaintiff had appendicitis eight or nine years prior to the 
commencement of the action. The evidence was proper1,y submitted to 
the jury under instructions to which there were no e~ceptions. The 
judgment was in accordance with the verdict and the stipuiation of the 
parties. I t  is affirmed. 

No error. 

CONSOLIDATED TEXTILE CORPORATION, ELLA DIVISION, v. 
M. L. PATTERSON ET AL. 

(Filed 21 December, 1932.) 

APPEAL by plaintiff from Schenck, J., at July Term, 1932, of CLEVE- 
LAND. NO error. 

The plaintiff operated a cotton mill at  Shelby, in which the defendant 
Patterson was employed as overseer of spinning. I t  is alleged in the 



N. 0.1 FALL TERM, 1932. 863 

complaint that  Patterson fraudulently issued invoices of cotton and 
caused fraudulent sales thereof to be made to the plaintiff by J i m  Camp 
and Griff Borders, who paid the proceeds to  h im less the amount agreed 
on as their compensation, and that Patterson deposited the funds in the 
United States Postal Savings Depository a t  Shelby. Patterson filcd all 
itnswer and at the tr ial  the jury returned the following rerdict :  

1. Did the defendant M. L. Patterson, by false and fraudulent repre- 
sentations and tokens obtain funds from the plaintiff, Consolidatctl 
Textile Corporation, as alleged in the complaint? Answer: Yes. 

2. I f  so, in what amount, if any, is the defendant M. L. Patters011 in- 
debted to the plaintiff, Consolidated Textile Corporation, by reasoil of 
funds so fraudulently obtained ? Answer : $973.75. 

3. Arc  the funds deposited in the United States Postal Savings de- 
pository in Shelby, N. C., by the defendant ill. L. Patterson the pro- 
ceeds of the funds fraudulently obtained by him from the plaintiff, 
Consolidated Textilc Corporation ? Answer : No. 

Judgment was gireii for  the plaintiff in accordance with the wrdict  
and upon exceptions enterrd of record the plaintiff appealed. 

B. T .  Falls for plaintiff. 
D. 2. Newton and W e a f h r r s  d? K e n n e d y  for c l e f endad  Patterson. 

PER CURIAM. The first two exceptioiis were taken to the rejectioii of 
evidence and the third, fourth, and fifth to the admission of proof that  
the defeudant had in his possession $800 or $900 in 1917 and $2,340 ill 
August, 1930. Tlicse exceptioiis present no satisfactory cause for a ne\v 
tr ial ;  and so as to the sixth. 

Exceptions 7, 8, 9, relate to the charge on the second and third issues, 
but i n  these illstructions wc find no error. *Is stated by the court the 
burden of these issues was on the plaintiff and was not necessarily 
affected by the principle applicable to property recently stolen. That  
Campbell deposited the money he  received from Camp and Borders in 
the Postal Savings Account is not a necessary or presumptive deduc t io~~  
from his recent receipt of it. 

W e  find no error up011 the merits without passing oil the questioil 
whether the appeal should be dismissed for the reason tha t  the appellant 
elected to abide by the judgment and issued execution against the person 
as well as against the property of the defendant, and caused him to be 
imprisoned. I f  the plaintiff received no benefit the defendant a t  least 
suffered personal detriment. 

N o  error. 
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0 .  G. T H O M A S  r. T H E  C H E R R T T ' I I J , E  NATIONAL BANK O F  
CHEI<RTVII.I ,E,  N O R T H  CBROLINA.  

(Filed 4 January, 1933.) 

APPEAL by plaintiff from X a ~ c R a e ,  Special J u d g e ,  at  J u n e  Special 
Terin, 1932, of MECKLBXL~ITRI;. 

Civil action to rreorer damages, arising ex c o n f ~ a c t u ,  and tried up011 
the following issue : 

"Did the plaiiitiff and dcfeiida~it enter into ail agreem3nt for the sale 
of tlic property described ill the complaint, as alleged in the complaint? 
,\nswer: No (by direction of the court)." 

From judgment 011 tlw verdict, the plaintiff appeals, a;sigriing errors. 

S c a ~ b o ~ . o u g h  ct. Bo!jd ut2d F w d .  H .  U m f y  for p la in f i f f  
A .  L. QzsitX el f o r  t l r f endan f .  

PER CLRIAM. 111 addition to being somewhat involred, the plaintiff's 
testimony falls short of establishing the contract as alleged, which would 
cwtitle liini to recorer for its breach. The case presents a simple question 
of the sufficieiicy of tlie evidence to war ra l~ t  a recorery 

S o  error. 

GURNICT P. HOOD,  CO~IMISSIOKER OF BAKKS, EX REL. B A N K  O F  S T O K E S  
COUKTY, r. J. I\''. XEAL ET AL. 

(Filed 4 Januarx, 1933.) 

APPEAL by tlefe~~daiits from Clement ,  J., at April Term, 1932, of 
STOICES. 

Civil action instituted against the living officers and directors of thv 
Bank of Stokes County, and against the executors and administrators 
of the officers and directors since deceasd,  for alleged ~riisconduct and 
~nisillaiiagen~ent on tlie part  of said officers and directors during their 
respectiye administrations, and in vhich  it is alleged they all partici- 
pated under a general course of dealing or systematic policy of mis- 
management, ~ iegl ige~i t  n aste and uulawful d i ~  ersion of funds, com- 
mencing in the ycar 1 9 2 1  aiid e~icliilg 8 Xorcmbrr, 1930. when the bank 
was closed because of insolrency. 

111 the second cause of action, set out ill the complain , a large num- 
hw of deeds and conr-eymces arc  sought to be set aside as fraudulent, 



N. C.] FALL TERM, 1932. 865 

allegc.tI to have beell give11 without co~ i s i t l (~n t io l~  and with i n t e ~ ~ t  to 
liiutler and delay the plaintiff in the collectio~~ of fulitls due by reas011 
of the matters and things set out in the first cause of action. 

1)emurrer i~iterposed on the ground of niisjoilider of particls a i ~ ( l  
cau.res of a c t i o ~ ~ .  O ~ c r r n l e d ;  exception; appeal 1,- tlrfelidaiits. 

l<ttolc.~t L(' Y'iaoffer f o ~  p la in t i# .  
X p r u i l l  d Ol i re ,  11'. R. I)alto)l ,  E'olycr LC E'olger. S. l ' o r l e ~ .  (:vi l t . (s .  

1Ir~r1101r tl. l l n l l  u t d  ( i i l ) t r ~ r  spur ye^^ for  de f endan t s .  

APPEALS FROM T H E  S U P R E M E  COURT OF NORTH CAROLINA 

To THE SUPREME C'OL-RT OF THE UNITED STATES 

Mary B. H e a v ~ ~ e r  c. Town of Li~icoln to~i  aud Maryland Casualty COIIL- 
pany (202 X. C., 400) .  ,Ippeal dismissed. 

State 1 % .  Wallace B. Davis (203 S. C., 47 ) .  I l 'r i t  o f  cer i iorar i  del~ic(l. 

State 2'. Luke Lea, Luke Lea, Jr., and Wallace B. I h v i s  (203 X. C., 13).  
TVrit of cer t iorar i  deliied. 

J. N. Edgerton r .  Souther11 Railway Company (203 S. ('., 281.) 11'1 ; I  
o f  c e r f i o r a r i  denied. 



AMENDMENTS TO RULES 

I t  is ordered by the Court that the following amendments to Rules S ,  6, 7, 
8, and 10, effective 1 July, 1033, be published in the 203rd He ~ o r t  : 

1. The Districts mentioned in the proviso, paragraph three of Hule 5. shall 
be changed from "First, Second, Third and Fourth" to First, Second, Siuc- 
ttwith and Twentieth." 

2. The \ ~ o r d s  "Twentieth District" in line five of Kule 6, s l i ~ ~ l l  be amentlecl 
to read "Eleventh District." 

3. The Call of tlie Judicial I)istricts, Rule 7, shall be amended to read as 
follo\vs : 

"7. Call of Judicial Districts. 

"Al)yeals from t l ~ c  several districts n-ill be called for hearing ill the fol- 
lowing order : 

"From the First and Twentieth Districts, the first week of the term. 
"From the Second and Nineteenth Districts, the second we& of the t e ru~ .  
"Prom the Third ; ~ n d  ISigliteenth Districts, the fourth weelc of the terlu. 
"%'ram t l ~ e  Fourth and Seventeenth Districts, the fifth week of tlie term. 
"From the E'ifth aud Sixteenth Districts, the seventh week of the tern]. 
"From tlie Sisth and Fifteenth Districts, the cighth week c~f the terni. 
"From the Seventh District, the tenth week of the term. 
"From the Fourteenth District, the eleventh week of the t e r m  
"From the Eighth and Thirteci~th Ilistricts, the tllirteentl~ \ v ~ c k  of the term. 
"From the Xinth a l ~ d  Twelfth Districts, the fourteenth week of the term. 
"From the Tentli and Eleventh I)istricts, the sixteenth week of the term. 

"111 making up  the calendar for the two districts allotted to the same week, 
the appeals will be docketed in the order in which they a re  received by tlic2 
clerk, but only those from the district first named will be called on Tuesda) 
of the week to which tlie district is allotted, and those from the district last 
uamed will not be called before Wednesday of said week, but appeals from 
the district last named must nevertlleless be docketed not latcr than 14 days 
preceding the call for the week." 

4. The words "Twe~itieth District" in line four of Rule 8 shall be nmrndcd 
to read "Eleventh District." 

5. The words "Nineteenth Lktrict," in the second line of the second para- 
graph, Rule 10, shall be amended to read "Ninth District." 

The purpose of these amendments is to facilitate the dispcsition of cases 
during the term, by hearing arguments for two weeks, followed by a week 
given to the writing of opinions, and to reverse the order in which the dis- 
tricts from the Western division hare previously been called. 

I t  is also ordered that  the last sentence in Rule 45 be stricken out. 

Approved 25 January, 1933. 
BKOGDEK, J., fw the Cour t .  
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AI3ASl)OShIEST s w  Husband and Wife A. 

AHATEMEiVT 9 N D  IZEVIVAL. (Pleas in nbutcineut in criruiiial iictioll see 
Cri~uinol 1 . a ~  I': e ;  :~l)ntc,me~tt of nuisnnce see 1Iunicipril ('orwrntio~lh 
E f  1, 2.) 

I: Pending Action. 

I .  A11 :~c.tiun by tlie iuaker to rccover for the nrongf'ul sale of certiiiu 
eottoit hglwtliecatecl a s  collateral for a note will not support a 1~1~21 
ill iil)i~tement ill ml actiou instituted by tlie prtyee against tlie maker 
il11~1 guarantor to recover on the note and the letter of hylmtheca- 
tioil, the parties 11ot lwing the same i~ncl the ci~uses of :wtion bcil~c 
different. Thomps(~11 v. IItr~'irry,  112. 

.\C('0USTISB-l'lai11tiff' lieltl not entitled to accounting set1 Mortgages H r. 

ACCOUST STATED. 
A Nature m d  Essentii~ls. 

u 111 GenctYZl 
1. Lapse of time beifore objectiiig to account held not t o  rc~lder it :III 

;iccouilt statetl. 1:icliardsotr z.. Sccttcrlchitc, 113. 

ACTIOSS. (I.:lcvtion of remedies see Election of Reuicdies; lin~itatioii c~f 
z~ctioi~?; see 1,imitntion of Actions; forms of l)alTic.ular a c t i o ~ ~ s  w e  Pnrtic- 
nlnr Heatl?;.) 

1: E'orms of Action. (L)iatilictioli betwecn criininitl action and action for 
peni~lty see Pel~alties A ;  betweell action for usury :~nd  f t ~ r  ciincellit- 
tion of i ~ ~ s t r u m e n t  see Pleadings I) n 1.) 

y Ilcclaratory J l tdymor t  rlct 

1. A judgmtmt in au iiction up011 a disability clituse of a life insurance 
policy that tlie plaintiff should recover the monthly disability benc- 
fits "so long as  lie should live" is error, the action not coming withi11 
the lwovisiolis of the Declaratory Judgment Act whicli was designed 
to set controversies tit rest before tliey led to repudiation of obliga- 
tions, the invasion of rights, and the commission of wrongs. Green 
r .  Casual ty  Co., 767. 

2 .  The Declaratory Judgment Act, chapter 102, Public 1,aws of 1931, 
is a remedial shttute and should be liberally construed, and the 
act applies to an action by a power compaiiy against a city and the 
residents thereof to determine the validity of a written contract 
between the puwer company and the city whereunder the po\ver 
company was to change its electric cars to gasoline buses along 
some of the streets of the city under a municipal franchise, tliv 
controversy being in good faith and substantive rights being in- 
volved, and it further appearing that the parties have legal rights 
or legal obligations that may he determined by a judgment or tltwcvs 



868 INDEX. 

in the  action. The  Declaratory .Tudgme~it Ar t  tliff'ers f rom the 
sul)li~ission of n c?o~~trorf . rsy  under C'. S., 626 it; t h a t  uutlrr thc. 
former s ta tu te  i t  is not necessary tha t  t h r  clurstion involved might 
11t. the  subject of :I cir i l  a c t io l~  a t  thr  t ime the  1)roceedinl: is i l l -  

s t i tnted.  Light C'o. I . .  I sc lcy ,  811. 

( '  .Joinder. ( ' o l ~ s o l i d a t i o ~ ~  nud Severance. (C'oilsoliclatio~ of actions by tr ial  
court see Trinl  C' ;I : d r ~ u u r r r r  for  mis jo indt ,~  11f ~):~rti t 'h and C:IUSW 

sec Pl t~adiugs  D b.) 

1. T h e  r ight  to  rwover  t la~unges for  llrior illjury is  not esst311tially ill- 
c o ~ ~ s i s t e ~ ~ t  wit11 injwlvtive r e l i ~ f  to l)rtq-e~lt ~ I I ~ I I ~ ( ,  i ~ ~ j ~ i r y ,  . ~ I ~ ( I C I W J I ,  
7.. I17fl!/nc8cillc. 37. 

h Nature  and  Grounds of Apl~ellnte J u r i s d i c t i o ~ ~  of S u l w r n r  C'or~rt 
(1 I z i ~ t o l  Jurlgnzcizf nprd Premntuvc  d p p c a l s  
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APPEAL A S I )  EIiROK A d-Coufi~iued. 

2. An  appeal f rom a 1)roper order for  a n  es:rnlill:rtion of t h r  corl)ol';ltc5 
defendaut 's  officers and  agents ant1 for  ; I I ~  ins1)ection of i t s  book.: 
and  records is  1)remature and  will be dismissed, but ill this case t11(* 
nglwal is  tlismissed witllout l)rejnclice to the  tleftlntlant to  move for  
a lnodification of the  order so tha t  i t  should include only such books 
ilnd r t ~ r r d s  ; I N  i ~ r e  1)ertiuent to th(t inquiry. 1jrorc11 1'. ('~olfolf ('0.. 
508. 

y Uisncissctl of .4p[tfnl it! Superior CozclY 
1. Where t l ~ r  ;~lrl)rllt'e Inores in tlie Superior ( 'c~urt  t h t  the :rl~lw;rl I I ~  

tlismissc~tl fo r  nl~11dlant 's  f ; ~ i l u r r  to sen- t t  s t ;~ t r rne r~ t  of (.fistb 1111 

:~l)l)enl \ r i t l l i~ i  the  time nllo\retl, the al~l)olloe shonltl asli thv court 
to ilsc*c>rtni~~ irnd i r d j u d g ~  that  the i ~ l ) p ~ ; ~ l  lli~tl Iwen irl~i11i11011td. : I I I I ~  

w11t.re this has  not Iwen done t11r Sul)erior (lourt is tec l in icnl l~  
\ritllout :rutl~ority t o  dismiss tlu, ;llr]~t%l. .11(~.11~1h~111 1 . .  1:. I:.. SO:. 
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APPEAL A S U  ERROR F b-Co?atinued. 
2. The refusal of tlie court to strike out evidence admitted on the trial 

will not be considered on appeal where the refusal to grant the 
iuotioii to strike out has not been assigned a5 crror hg the al>pellaiit. 
H u v t  v. R. R.. 106. 

3. On npl~enl to tlie Supreme Court only questions of 1;1w l)roperIy prc 
vented by esccl)tions niid ill co~iforniity with thc r l ~ l ( ~ s  of practice ill 
the Supreme ('ourt will be co;isidered. Light Go. I . .  Ixc'lc!~. 811. 

1. Assignmc~its of error which (lo not indicate their re lerawy to the 
c o n t ~ w e r s y  or slit~\v their l)erti~~enc.y to tlie questio~ls sought to I J ~  
prewntetl are tlefective. Ncrd Co. I . .  Cocl~ro?~ aild Co. .  W4. 

.7 Itt~\.i i~u . 
71 Of -11 n t t c l ' . ~  i l l  lJi~(.l'('tiol~ of Colll't 

1. A motion for leave to amend a compl ih t  uuder C. S., 313 is addressed 
to the, hc~n~itl tliscrrtion of the trial colut, :111tl his ortlw deuyin:: tho 
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the  same effect does not cure the  error,  tlie e s c e l ) t i ~ ~ g  l ~ r t y  having 
the riglit to have tlie jury pass u11o11 tlie weight and credibility 
of the testimony of tlir part icular witness. Tlie dist inctio~i is  nototl 
wlit~re tlie sanic witness is later allowed to testify to tho w m e  im- 
port  as  the  escluded testimony. Ercwa z'. COXC,  173. 

3. l'lie exclusion of evidel~cth, \vliicli if coml)etcilt, is  not u~i i te r i i~ l .  \ \ i l l  
not be held for reversible tLrror. Il'illinrm v. P O I ' I ' ~ ~ ~ .  27::. 

i .  Where a n  rscel)tion is entered to tlir esc lus io i~  of ce r t a i~ l  t c s s t i ~ ~ i o ~ ~ y  
i t  must al)l)ear of record wha t  the  escluded testiiiiony \v1111ltl l~ i~vts  
h e m  in order for  the  esception to be consideretl 011  :1111)(~11. . l l l 1 ) 1 c 1 1 r  
z'. N. R.. 660 ; I'cltoir c. JIcKinncy, 783. 

S. Wliere olie 1)arty is  not  elltitled to any recovery agui~rht i ~ ~ l o t l l ( ~ r  lxlrty 
to the  action on tlie c a w e  of actioii alleged, a ju t l~mcwt  to this 
effect will be affirmed 011 alqreal eve11 though t h e w  may l i ; ~ \ r  I I ~ Y ~ I ~  
e r ror  cnl~iinittrcl in tlir tr ial  of the action. Bunk 2'. f r 1 . ~ .  C'o.. (%!I. 

10. W l ~ e r c  i~icoml~eteii t  rvitlrilce is admitted over objectiou :111(1 th(% s;llueL 
evidence is  theretotore or t l~e rea f t r r  admitted without objection, t l~c> 
n p p e l l a ~ ~ t  ortli~inrily loses t he  I)cw?fit of 11i.i exceptioll. Ibid. 

11. Except io~is  were 1)rolwly ; u ~ d  aptly entered to tlie admission of testi- 
mony by 1)lilintiff us to  a trtunsaction with a deceased rcli~tivo to 
services rendered tleceased by ~)laiiitiff. 011 redirect c%mina t io~~  
1)lnintiff testified without objection "I was  l ir iug with t lece i~ml  and 
fulfilled all  agreements with him." Held, the  plaintiff's s t i i t e m e ~ ~ t  
on redirect esaminat ion  was  not  sufficient to  overtlwnw the  esccp- 
tioiis theretofore entered. Price v. P ~ t r t t ,  799. 

1. Tlie tr ial  court liils tlir l)o\vrr a t  ally t ime tluriilp tllc, t('r111 to het 
nsitle t11c~ vrrt1ic.t i111tl grant  n ~ic \v  tr ial  in thc  rsercist, of Iliu sound 
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2. \Ylwre a n  ortler of the court  sett ing itsidti t l~ t l  verdict is  not tlis- 
tlulwtl on :111pe:rl, csc2el)tions relating to the  court's instructions to 
thc. j u ~ y  ;111tl to ir motion of 11o11snit will not 1 ) .  consitlered, 110 

final judgnlcmt 11i1ving Iwon rcntle~.etl. I I ~ ~ C I . S O ~ L  1). J I t w r i ~ ,  ,577. 

1i I )e t r rmin:~t io~l  iind L)islwsition of Cause. 

1 .  Se\vIy discovered t~ritlence (111 ;rppeal is  I I O ~  sutficit~nt for  tlie grnntitix 
of ;I lwtition for a new t r i i ~ l  when sucli cviclenc,c~ t c . 1 ~ 1 ~  only to 
c~s t i~ l~l is l l  a co~~trncliction 11y ;I witness of his ou.n t r s t i n~ony  give11 
nlron tllt, t r ia l  aud  t l ~ e r c  is  other tt,stin~ony to the, m m r  d'fect f rom 
o t h c ~  witrirssos. I'ridycrc 2;. 12. R., 62 .  

2 .  A pet i t io~i  for  :I new t r ia l  for  newly discovered ev i t l e~~ce  will not be 
grantctl \vllcre the  evidence is  merely corrobor:~tivc of 111:1intiff's 
witnesses :1n(1 contr:~dictory of ~lefendnnt 's  testiruony. aair.ix a. 
l l irrc~.~ UI'OS., 145. 

::. \Yl~tsrts :III ( ~ x i u ~ ~ i n i ~ t i o ~ ~  of the eviclcllce se t  out ill the casts (111 a l~ l )e ;~l  
sns t i~ ins  thch l~cti t ioner 's  contention tllirt Court  i~~a t lve r t en t ly  
ovrrlooltrd in tlrcitling tlic case the  co~ i t e l~ t ions  ])resented by his 
11etitio11, his petition to r e l ~ r : ~ r  will be :~llowtvl. .Ijrilrnis u. Nlrnrpc'. 
110. 

4. IY l~ r re  i~ lletitivn to le1it~:rr :I case i s  bused ul)oii 1111. insufficiencx ot 
t11c cv i t l (we  of defentlant's title to the I i~nds  in controversy, nlltl 
tlic ma t t e r  h a s  b w n  considered on thc. a1tl)cal :~iitl i t  iippears f rom 
the  i~clmissions of t he  parties, the  nl:ulner of trial. , I I I ~  the  cvitlencst~ 
tl1:lt tllc petition should be d i s m i s ~ e d  i t  will be so ordered. II1ran.\- 
porYntiori Adcfsor'y CTo?nntissiou z.. Crrrrndy, 103. 

5. \Yl~cre a tlisyutc I~irs arisen bet\vec.n the parties 21s tu \vlictlier a cer-  
t i ~ i n  i t t w  WIS included in the  n\vard under  a n  ngrcrment to i~r l ) i -  
tr;ltc5, :lnd u l~on  the t r ia l  of ;III action on t l ~ r  , tern one of tit(, 
i ~ r l ~ i t r a t o r s  hirs tc3stitictl t h a t  the  item was  not inclutlcd in makillg 
tllc, i~ \va rd ,  affidavits t ha t  11c hat1 found since tlie t r ia l  ce r t a i l~  
iigures and  da t a  conclusively sho\\.ing illat the i tem 11:1tl not bee11 
i~~c lude t l ,  witllout s h o w i ~ ~ g  tllat t l ~ c  other par ty  or h is  arb i t ra tor  
h ; ~ d  signed the  1)iIlwrs or ~ltlmittetl their  correc t~iers  either dirert ly 
or by i~uglicntion i s  held insufficient to 'sul~lrort  ;I ~ : io t ion  for  a new 
trial  f o r  nen-1y discovered evitlrncc, tllc lrrol~oseii evidence b e i ~ ~ g  
~nc re ly  cutnulntive and  corroborative of t l ~ c  :~ rb i tmto r ' s  t v s t i m o ~ ~ y  
ulwn tire trial. 1-cltoic, c. dlcKinlic!/, 7S5. 

I, I'rocccdil~gs After Remand or Reversal. 

(L  J la t t r r  s a11d Q~tcstio)is Open for F u r t h e r  Litiyutloli 

1. \Yllrre the rights of a devisee under n will have becw tletermined it) 
;I former  n l~lmi l  to the  Supreme (lourt. t he  tlcc~ision becomes n rule 
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of prolwrty tmd is determimtivc of the rights of the 11i1rlic-s, i1111i 

in a later actiou brought 1 , ~  those claiming ui~dcr  tlw 11i1l'tiw to t l ~ c  
formvr actio~l the fo1.rnt.r jnel~.ment is co~~r lns i ro .  U o y 3 t c 1  I..  I ~ u I . I I ~ , ~ .  
145. 

AItBITRATIOK A N D  AR'ARI). 

1. The substance aucl form of an  award inust coilform to tbc hul~miasio~~ 
to arbitration, and the ~ ~ u r t i c u l a r  iuatters specified in the il:'rt$enlc.ut 
to arbitrate may alone br included in the award, but \\here t l~erc  is 
110 written submission a l ~ d  the award is ambiguous, the l ~ i l ~ ~ t i e s  luay 
introduce evidence nlicrndc as  to whether n disputed i t tw  W;IS WII-  

sidered by the arbitlxtors and iiwlnded in the anartl .  )'(If011 I. 

BIcKiwcy. 7%. 

1. 111 a 1xmecutio11 for iIr*OlI uutler C'. S., 4175, 4243, 1111 i i~t l ic~tmt~l~t  
stating t l ~ t  the defendant procured another to burn 11 ce r t t l i~~  house 
owr~ecl by the def twlai~t  ant1 another ns tenauts ill columon is l~txltl 
suffic*iiwt, i ~ ~ t d  the fact that  the samcb parties owned other housc~s 
in like capacity is ilot ground for derliurrer or qunskol, the i11t1ic.t- 
ment con ta in i~~g  suficitwt matter to enable the court to 11r1 ccvyl to 
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judgment, and a conviction on tlic charge being hulficient to sustain 
:I 1)lea of former jeo1)artly in  case of a second prosecution. C. S., 
4623. S. c. McKcitIlan, 494. 

.\SSAUI,T. (l 'unitive cl;~ni:l;.es in ac.tioli for assault hee L);lrnapes E c 1.) 

I: Criniin:~l Prosecutions. 

1. I n  ;I  rosecu cut ion undcsr ('. S., 4213, for ;I secret assault  and  batter). 
wit11 ;L tlcatlly \ve:~l)on with malice and inteut to Itill, evidence that  
there had 1)e-l ill-feeling between the l)rosecuting: witness and tlic- 
tlefendant, tlmt the  1)rosecuting wit11t.s~ lint1 seen and recognized tlit. 
clefentli~nt st :~nding outside :I window in tlie witnws's home, that  
the defcndi~nt  :rlrl~earetl there suddenly a t  night and shot the prosrt- 
cutina \vitncss before lie could do anything, :lnd teriously n o u n d ( 4  
him. i a  R d d  sufficient to overrule defenilant's motion a s  of nonsuit, 
('. S.. 4643, i l n~ l  t o  s11o\v t l i i~ t  the i~s sau l t  WAS (lone in a secrvt 
manner.  8. 1.. McLunlb, 442. 

1 .  Upon tlie tr ial  of a \vife and anotlier for a secret assault  upon her 
liusl~uncl with ninlict. and intent to kill, evidenw that  lier code- 
fenitant and her l ~ n s b ; ~ n d  liad violcl~tly quarreled :ml  liad agreed to 
meet e;tcll otlirr und settle their clifScrences by violencc if necessary. 
that  the ~ 'e l :~t ionsl i i~)  I~et\veen the dt~fendant  and her husbnnd was  
l~ostilt., tha t  they riolcntly quarreled and that  t he  had yreclictcd 
his t ~ ; ~ r l y  cIe;rtli, t ha t  she had remitted l~reni iums on his life irisur- 
ancc policy in which she was  beneficiary, :lnd tha t  on the night of 
tllc c.rin~c she  suggested the  direction in  which lie should drive lier 
c;tr, ilnd that  they thus  came ul)on her codefendant si t t ing in his 
11:~rltetl car, :lnd tha t  she suggestrd they stol), and that  the  husbantl 
W;IS then :~ssaultecl by her ctrdefeni1:rnt n.ith a ~ i s t o l  and seriously 
\vounded, and that  she  immediately deserted him i s  held sufficient 
to establish :I conspiracy between the wife and  he r  codefendant, 
rrndering the evitlrnce competent against her,  m ~ t l  the evidence is 
11elil sufficient to overrule her demurrer to the evidence on tlre 
cahargt~ of secret assault. S. 2'. Frorch, 632. 

2 .  Upon tlit. triirl of the  wife for  :I secret assault  ul)on her husbnntl 
1)ursuant to a conspiracy between lier and hr,r ?odefendant, who 
;tctunllp committed the :~ssaul t  and inflicted serious injury,  testi- 
mony by the  husband relating to nnimosity esisting between them 
is coniltetent a s  tending to show motive, purpose, and the extent of 
the conspiracy, and evidence that  tlie wife failed to visit the hus- 
Imid in the liospit;~l nfter the assault  is  also competent and In;)- 
trrial .  Zb id .  

A Requisites and Validity. 

1. Thc  st;ltutory lien of a laborer or materia11n:m under the 1)rovisions 
of C. S., 2440, is  assignable a s  in vase of ordinl ry  business con- 
tracts.  C.  s., 446, and where the debt has  heen assigned i t  esablisheq 
the relation of debtor and creditor betneen the  owner of the build- 
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ASSI(:SI\IEXTS A a-Contimed. 
ing anel the  assignee of tlie tlebt, ;uid the assignment of the debt 
carries with it the  security therefor, aiid the ilssignee may enforce, 
the  s ta tu tory  lien in ail actiou 1)rougllt in his ow1  n;line. HOI~I IO-  
ll'ilso~l Co. z.. 1l7iggitls Bros., Sr?. 

' l i ights and  1,iabilities of Par t ies  Upon Arsignmel~t.  
11 L i a b i l i t ~  of I'at't]l Accepti~ly d s s i y m t c l ~ t  

1. Where a contractor assigns a l l  moneys to become clue under his coil- 
t rac t  for  certain niunicipal construction to rx bunk to  secure loans 
m t ~ d e  to  him, ailtl directs t ha t  ou t  of the  funds  the  bank shonltl 
first reltay itself ilntl then pay another bank the  balance to tlit: 
extent of tlit' coiltractor's loails f rom such other hank, and tlic, 
governing body of the  city, ul,on the request  of thc  contractor. 
orders the  city manager to f o r n a r d  a11 checks due  tlie contractor 
to tlie assigiire bailk for  eleltosit to the  credit  of tlie contractor : 
Hcld, the  acctq~ti~iice of tlie :~ss ignn~ent  1)y the  city did not consti- 
tu te  ail uncoiidition~tl proinise to pay the nssignec the  total  coi1trnc.l 
l)rice, nntl upmi default  by the  contractor and  the  completion of tlics 
work 11y allotlier ;In action on the  : lssigi~inei~t by the second bank is  
properly ilonsuitecl, i t  not al~penrini:  t1i:lt the  assigiiee bank hat1 
failed to receive a n   mount sufficient to r t s p ~ y  itself i111d the 1)laiiltin' 
banli, and  the  i~ssignee 11:lnk not Iwiiig ;I par ty  to the ;~ct iou .  13(1111,. 
7.. Covst~'rtctiot~ Co. .  100. 

.\'I'TAC'H;\IEST. ((:ariiislnnc~lit see Gar~iislinient. j 

. Nature  of 1iciuecl.v rlntl Grounds for  Atti\c4lmeiit. 
c l'ropcr t~ Nrtbjcct to I t tc tchvno~t  

1. Uilcler our s ta tu te  all 11rol)erty ill this Stiltcs, real  or l)erhonal, tai lgil~l(~ 
or intaiigible, owned by a nonresideiit dcfeiidaiit in i ~ n  action to 
rec~ovrr oil any of the causes of nctiou i i~cluded witliin C. S., 798, i- 
liablts to iitti~c~hnieiit. <'. s., S16. Sr1r1)ft t..~/ I.. I*'cv.fiIi:er Co. .  : X I .  

1. 111 ortlrr to bc a valid att;tclinicilt tigaiiist i~ rt?4clent clefei~dilnt it is  
iiccessnry for  the  plaintift' to sllo\v by his affidnvit the facts froin 
which he draws his conclusion tha t  the defrndant  is  alwut to assign. 
tlisltose of, o r  secrete his prolterty, and wllwe tlie affidavit tloes 1101 
so show i t  i s  fatally defective. Ho~rtrt 'd ('0. I. .  Bao'. 355. 

1. On appeal by l)otll ijarties f rom : I I ~  ort l t~r of tllc clerk rrcjuirina thc. 
ldaintift' in a t tachment  to file ;IU incrcnwtl I)ond, the  jntlgtn of t l ~ t .  
Superior Court  llas the  power t o  order the  plaiiltift' to  give fur ther  
security or a n  incrensed bolltl, C'. S.. 83. 11ut lit. may not :ttltl :I 

condition t o  t he  order  t ha t  tlie attacllnicnt be w c a t e d  ipso fncfo if 
the  increased bond is uot filed 11s a certain time, and  oil appeal to 
t he  Supreme Court the order for  nu increased btmd will Iw affirmetl 
and  the condition stricken out,  ;lnd i t  appearing tha t  t he  t ime set 
by the court  for  filing the  increased bond has  expired, the plainti* 
will he given a reasonable t ime for filing the bond. Luff 1;. Lcve?/. 
783. 
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1. Any one of several d t~ fend :~n t s  \\liosc 1)rol)crty 11;1s b c v ~ ~  ; ~ t t a c l ~ c ~ L  11i12 
sue11 ; ~ n  interest  in the  action its to ulnint:~in :I  notion to v:lc;ltc' tllcx 
:r t tacl~ment.  Luff  r .  LCG'!~ ,  7YX 

13 C'luirus by Third  Persons. 

1. \\'here t h e  plaintift' s u c ~  the def t>ncla~~t  for  clebt, asks  tha t  tlcetl be 
se t  aside as f r audu le~ i t ,  and  att;lches certain pcrsmial 1rrol)crty. i u ~ l  
both l ~ a r t i e s  i~plreal f rom the jutlgmeut: H c l d ,  t:lo tr ial  c ~ u r t  I I ; IS  
tlie p lwer  if not a s  a m;lttt3r of riglit, then ns n n i a t tw  ill his tlis- 
eretion, to i~llo\v n cl:r in~i~nt of certain of t he  ye : t so~~n l  l)~'olwrtj- to 
iutervenr a t  the n e s t  succetvling t r rm  of the conrt a f t e r  ;~ l f i rn i i~ l~ce  
of t l ~ c  judgmtmt on alq)ci~l,  t he  personal prol)erty :li~imecl still being 
i l l  ccrstodia leyis, ancl t he  jntlgmc~nt t h a t  the  persont~l l ) r ~ l ) ' ~ r t y  
claimed by the  intervener \viiS the property of t ' i e  d tbfend:~~~t  niay 
11ot be pleaded :IS ~'cu  j~tdicrrfa in bar of the i l~tervencr 's  c.l;lin~. 
C:. S., 460, 840. B a l ~ k  2'. Lewis, G 4 4 .  

. iTTOHXETS-ii~l~~~icsic,l is  by, secb ISvidrucc. E' tl 1. :! ; privllegctl c o m ~ u r ~ ~ ~ i c a -  
tions see Evidence I) e 1. 

A 111 Civil Actions. 

tl Liabiliticu olr Btril Borrda 
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taken in  ar res t  notwithstanding, and the  judgment  g gain st thc~ 
surety was  erroneous, the  primary object in taking bail b e i w  to 
keel) the  defend:ult withiu the  jurisdiction : ~ n d  call of the court 
itiitl not to r ecwer  tlle l)en:tlty 011 the  bnil 1)olitl. R f c p p  2;. Robillnott, 
so:;. 

I:.\SIiItI!l'T('Y--Ilivol~uit:~l~y 1)roccwIing in baukruytcy is  sutticielit to sul111ort 
itvtion for  n~ i~ l iv ious  l)rost?ution see hIalicious I'rosrcution A 1) 1. 

1. \\'l~clre il 11i1lik wliic11 is not a coulity de1)ository l)iLyS ill goo(1 f i l i t l~  
thc c11r:cBs I I ~ I  cv~uiitg funds  d rawn  by the  county i l t tor~iey iictiiig a s  
t r r i ~ s u r e r  ~ u ~ t l e r  itutliority of t h e  duly elected treasurer,  tho count?. 
cvmn~issionc~rs h i ~ r i n g  authorized the  bank to 1)ay checks so c l r a w ~  : 
Held, the  Oi111k is 11ot liable to the  county for  the l)aymoiit of thth 
c. l i~.l is  ; i l t l~ougl~ the  sums thereby o1)tiiiiied were  mi sap l )~~o l~ r i i~ t r t l  
i ~ d  were mncle l~ayab le  to the  order of 1)crsons not legally entitlrtl 
to  r c w i ~ e  t h t ~  v ~ ~ u i i t y  funds.  C o m w  of I~t'rctbatrick 7.. Itirnott. 542. 

I ,  \\ 'li(~r(~ ; I  11:11il< ( l v l i v ~ ~ r s  certain of i t s  bonds tilid sccurit iw to i~ m u ~ ~ i c i -  
11i11 t lqwsitor ill order to secure delwsits, mittle from t ime to tinic, 
:rnd tht, I)oilds itntl securities n r r  de l i r twt l  to t he  clelwsitor by tlw 
I);~i~lr's autliorizetl officers or enll)loyecs imtl 1)l;icecl i n  a sxfety (10- 
llosit 110s in the  bimk by such c1el)ositor in tlie 1)resence of tlie b~tiik 
c~!ii(~rr.s or c~ml~loyees, the  c1rl)ositor l i e r i l ~ g  iln iudividual 1rc.y k111t1 tlw 
11;1nk a u ~ i ~ s t e r  liey and the  simultn~ieuus use of both keys Iwin:: 
Ilrcwsilry to opcw tlic safety deposit b u s :  IIcld, a f ter  tbc, l)l;tcin:: 
of such securities ill the  depositor's safety tleposit bus  they conltl 
not 11o reinoveil therefrom by the  bank or i t s  otticials, and the de- 
livery to  the  de1)ositor was  unconditio~iiil ant1 sufficient to col~sti tntt ,  
;I wlitl  11ledge. Ifood c.  Board of Fimirciccl Co)tt).o/, 119. 

2 .  A bank 11:is power to pledge i t s  notes, bontls aud  securities to securt5 
tleposits by a city o r  county, and n.here t he  power lias been prullerly 
cserciscd and  is  not fraudulent a s  to  other tlepositors and  c.reclitors 
the  pledge i s  valid ancl will be ul)lirld a s  against  the  Columissioner 
of B : ~ n k s  taking over i t s  assets upon i t s  la ter  insolvency. Zbid. 

I1 Insolveiicy and Receivership. (Guardian's  liability for  funds  lost throll~'11 
inbolvency of bank see Guardian anil Ward ( 2  I ) . )  

(1 S ta tu tory  Liability of Stockholders 
I .  Sliares of stock in a banking cor[~urntion a r e  usually tritusferalul(% 

shares  of stock in other kinds of co~porat ions ,  but \vhct l~er  thtS 
t ransfer  i s  effective against  creditors of the  bank depends upon the> 
fac ts  of each particular case, the  general rule of law applicable 
being t h a t  t he  transferee must  be a person who is not only legally 
capable of holding the  stock but i s  also legally bound to respond 
when a n  assessment is  made by the  Commissioner of Ranks under 
s ta tu tory  provisions, N. C. Code, 218(c) ,  219(a) ,  although i t  is not 
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6. I V h w  Imuk stock is l)urt~liased the  s t ; ~ t u t ~ r y  l)rovisio~is ill force a t  tlie 
t ime in respect to  the s ta tu tory  littbility 011 aucsl~ stock pntcr  illto 
ant1 Ircwmc a lmrt of tlitl colltritvt. I h i t l .  



I L i S K S  AS11 RANKING H-Corrtiwued.. 
c Hni~ccgcwwut cctrd Control  o f  Asse t s  

1. The C'oinmissioner of Ranks,  a s  successor to t he  ('orln~riltioii COIII- 
~niss ion in t he  liquidation of insolent I~anlrs, is  a statutory r ewi re r .  
;~n t l  c l~a l~ t t l r  235. Public 1 , ~ ~ s  of 1921, 11rovi~les t h a t  ('. S., 13OS. 
relating t o  receivers s l ~ a l l  apply to the  liquidation of insolveut 
I1a111is when not inconsistent \\.it11 sccztion 218(c ) ,  itntl u11on t l~ t '  
i~~solvei icy  of ;I I ~nnk  the  Commissioner of Banks  is  given ~osness ion 
nntl the right to l~ossession of all ~ r o ~ e r t y ,  rights, etc.. wit11 certain 
c~nunieriittvl lmvers  together wit11 suc11 incidental 11oners ;IS arts  
nWessary to a sale of the  insolvent bank's assrts .  R ('. S., sccs. 
21S(ci .  ( c ) .  lrut tht. functions of the ( 'ommiss iont~~~ of Ikl~ilrs art1 
~ i o t  lin~itt'tl to  the  l~rovisions of section 218(c) .  i11id the  courts of 
tqui ty  11;lvtl inherent l)o\vt>r to 1wrinit the  Commissioner of Hnnks to 
c~serc.ist~ the  functions of a chnnczery ~ ~ e c e i v e r  in mat ters  \ v l~ i c l~  ; I I Y ,  

not inco~isistent wit11 his s ta tu tory  duties. Rlrcdcs I . .  B o o d ,  56. 

2 .  Tllr (,Wort of the  Federal  ('ollgress to :lid closrtl bnnlrs ill tiille of 
f i ~ ~ ~ i n c i i ~ l  s t r i~ igenry  11as give11 rise to ;III t m ~ ( ~ g ~ n ( ~ y  not f ~ ~ r t w t ~ e ~ ~  
11.11tsn ou r  Sta te  f~r1111;ir1:: l a w  ~ v t w ,  revisrtl, i t ~ l  i~ ~ o u r t  of tquit) .  
has  iiiht~reilt l)oner to l ~ c r m i t  the (~ 'o~nmiss io~ i t~ r  trf l i i~nlrs to l)I('~l;.t\ 
the  assets of an  insolvent lrank to secure :L l o ;~n  fro111 tli(a Ft ' ( l t J~i~I  
Ileconstruction Fii~nnc(s ( ' o q ~ o r i ~ t i o n .  I ~ u t  tl1t5 riplit to  so 11orr11\\. 
money zml l~letljie the  assets is  not al~solute.  11nt must I I ~ !  t let t~~~miucvl 
11y the  court  upon iuquiry into all  tlie facts,  i~lclntliri:: tllose rc1;ltinq 
to t 1 1 ~  cwntlition of the  I ~ a n k  and  t11r terms imlrost~tl for tlic. ] ) ro ]~os t~~ l  
lorn1 in t h t ~  court's admi~listr t i t ion of jnstictb i ~ u ~ o n g  t l~os( '  11avi11l: ; I  

lrrcuninry i~ i t e r e s t  in the  affairs of t he  l)anlc, tlie court retaining 
cmntrol and  supervision of' t l ir  ( 'ommissiont~r \\.it11 rrs1w.t to i l l1  

n ~ a t t t w  involved in  t he  loan. Zbid.  

::. The Commissioner of Ranks taking ovw the  xsst>ts of ; I ~ I  iusolrc '~~r 
bank ns successor to the  Cor l~or i~t ion  ('oinmission. is rutitlvtl to t l ~ v  
l~ossess io~l  of ~ l l  t he  assets of suc.11 insolvent hank for the  l)u~'l~ost's 
of liquidntion. Hood 2;. Borrrrl of I~'irrrc1tcirc1 C o ~ t t r o l .  1 1 9 .  

tl Clninla n ~ r d  Priori t ies  nud Di.utt~ibritiorr 
I .  Where a city and county tlrpclsit lrnlrlic funds  ill ;I 11i1nli ; ~ n t l  t;tli(b 

f rom tlic 11n11k ns  security for t l lr  (1el)osit certain Imnds, notes. f3tc'.. 
i111d t11rl.r is  tbvideiic(~ t11:lt the  city nnd county, r e l y i ~ ~ g  o11 t111, 
l)letlgril s twui ty .  in:itlt> 1:lrge cleposits in the  bi~nlr i111tl drew t l w r e ~ n ~  
;11i(1 t ha t  t l l ~ i r  cl~eclrs were 11onored until it few ( l i~ys  11efore the 13:1111< 
c.loscv1 i ts  tloors, and there is  no evitlencc t t~ndinp to s11o\v tha t  tllc, 
city o r  county knew of or hat1 reasoliclblt! ,grountls to l ~ l i e v e  t11:lt 
tlw I I ; I I I ~  n n s  insolvent a t  tlie time tllti sevuritirs \vest! 1)leclgetl: 
Ilr.Td, the. rvidcnce is  insufficient to sulqmrt n fintling I I ~  the t r i i ~ l  
judge tha t  the pledge of the securities by the  bauk co~isti tutetl  ; I I I  

unlawful preference i~nt l  was  a fr:iucl on other creditors of tl~c' 
I ~ n k ,  ant1 h is  jutlgment tha t  the  ('ommissioner of Eaiilw w i ~ s  P I I -  

t itled to  recover the ldedged Assets will be reversed, and the fnct 
tha t  tllr I ~ n n k  was  i n s o l v n ~ t  a t  the  tinw :ind t h a t  i ts  officinls lil~t'\\ 
or shoul(1 have klio\vn c~f i ts  insolvency \vould not affect this result. 
i~nt l  the  fnct of continuetl deposits by l-lw county arid city i s  not 
rviilcnce of f raud on their part .  Ifootl 1'.  Bocerd o f  Fitrn~rcirel Port- 
t ro l ,  119. 
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I<ANIiS  .4ND RANKING H d-Continued, 
2 .  Af'ter demand by a depositor o r  creditor of a bank for  t he  payment 

of the  amount  due  a n d  refusal  of the  bank t o  make payment, the, 
bank is  liable for  the  amount of the claim plus interest  a t  the  ra te  
of s i s  per centum per annum. ('. S., 2303, 230'3, ;and the  insti tution 
of llroceetlings nncler the  s tn tu te  for  i t s  liquidation is  a waiver of 
d e n ~ a n d  by the  dtymsitors and creditors and  is  oquiralent to a re- 
fusal  to l)ny on the 1)irrt of the  bank, and  in the  s ta tu tory  distribu- 
tion of i t s  assr t s  by the ('ommissiourr of Banks  a11 depositors ant1 
other crt'tlitors of the  bank ;ire rnti t lr t l  t o  t he  1ej:;rl r a t e  of interest  
n lml  tl~c'ir cl:~ims f rom t l ~ r  t la t t~  the insolvency 1)roceedings a r e  
Iwgun until y n y n ~ t ~ n t  l)p the  receircr, ;IS against  t he  stockl~olders 
of thp  lrank wlko have   raid t h e  s t ;~ tu to r?  linlrility on thr i r  stock. 
('. S., 21!)(:1). I l ack~rcy  2.. IIOod,, 486. 

::. 111 ortlcr to I~ r ing  :ln ilction :~g;linst the  C'trmn~isbioner of Iiirnks to 
rtvovrr on :I claim against  a n  insolvent bank ,\hose assets 11avc 
11cc.n t~ lkcn  over hp him, t he  1)laintiR  nus st allege t h a t  the  claim llatl 
I~een lmw~ut rc l  to t he  ('ommissionc~r and tha t  he  hat1 ~ ~ ~ f n s e t l  1r:iy- 
ment. N. (:. C ( d c ~ ,  2 l S ( c ) .  Child 1.. Hood, 648. 

I ( ' r i n ~ i ~ ~ i ~ l  1tt~sl)onsil)ility of Officers, Agents o r  Employe es. (('c1114pirac.y to 
r i c~ l :~ t e  b a n k i ~ ~ c  laws qec C o n s ~ i r a e p  R a 1 . )  

tiiin oftic.t,rs or t1irrch)rs to t h t ~  ('orl)or;~ tion ( 'omn~ission in respollsct 
to iln offichl call is rcquiwtl to I)e nlatle u l ~ o n  the  kno\vle~dgc of 
tliosc s igni l~g t l ~ r  r q ~ o r t  :tnd not nlerthlp upon the statements by 
othcr cu~l)lopcws of the  bank. and in a lrrosecution for  ~ublishiu:: 
:L false relrort in :I newsl la lw :I tlef'tmlant bank official who hat1 
verified the  rrl)ort  mny 11ot escalle criminal liability upon the  
grounds t l ~ t  11e was  1)usilp engngrtl wit11 otlier mat ters  of thc, 
bnnk's lrusinrss a t  the  t ime of signing i t  and relixl  upon the  asser- 
tions made to h im by other c ~ n ~ l ~ l o y r c s  :IS to it.: col~rrctnrss.  ; ~ u t l  
signctl it without line\\-letlce of i ts  falsity. I h i i l .  
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A Nature tuiil Extent of Remedy. 
(L R i g h t  T'hevcto in Gcnet'al 

1. A n i o t i o ~ ~  for an examination of the clefendant and for tlie i n s l ) e c t i ~ ~ ~ ~  
of records and books will not be granted for mere inability of the 
1)laintitf' to allege the esact aniount claimed, but such inotion ma) 
I)r granted where i t  appears that the plaintiff could not otlier\\-is(, 
even ul)prosiiuately state the auiount claimed, but tlie l~laintiff i\ 
ratit lrd tc~ iiispect only the hooks and records pertinent to the in- 
quiry t ~ i ~ i l  the plaintiff sliould be required to state slmitically the 
I~cloku i~iltl re(.or(ls wllicli lie contcntls contoin such matter. 1~rorf.11 
v. Clr~ttcwt Co., 5OS. 

1. JVhtw~ it al)pears from the 1)laintift"s affidavit for a n  examination 
c~f the officers and agents of the defenclant cdorporntion and for 
; ~ n  i~~sl~ec$ioll of its books that the plaintift' wirs seeking to reoo\-csr 
oil a contri~ct for the clirision of profits fro111 the constructiol~ of a 
certain building by tlic corlmratiol~, ant1 thnt the 111:lintiff' could not 
approsi~nately state the amount due thereuncler without such tli+ 
c.o17ery, and that  the facts and records were lwculinrly within thc, 
knowletlge and possession of the officers ilnd il:'twts. of thtb (Ivf(w(li~lit. 
an order by the clerk grrlnting tlie plilintiff'".; motiol~ is not c l ~ o -  
ilrous. Ut'ow~t o. Clcmc'~rt Co., 308. 

IiII,I, O F  PAIITICUI..iIIS see Indietmcwt I). 

I<II,T,S ASI) NOTES. (Segotiilble nlunicipal I)onils see JIunic~il)al ('orlwrations 
K C.) 

.\ Requisites ant1 Yiilitlity. 

1. 17'11ere u husbantl executes ;I note as maker for luoney L)orrowcd hoin 
tlie bank which note is signed by another a s  surety, niid after th(5 
death of the husbancl, his widow, upon request of tlir surclty, ex('- 
cutes a note in like aniount in subs t i tu t io~~  therefor \\-hich is also 
signed by the surety ill the strnie capacity: H e l d ,  in ;I suit by thc~ 
Irank to recover the i~mount borrotved an  instruction thnt if tlic~ 
jury I~elieved the evidence the widow would not be liable is correct, 
the action being to recover tlie allmulit of the husbantl's ind~btcvl- 
urss and not on the note executed by tlie widow, and the wide\\. 
having received no consideration for the note. Bmik I : .  DicAsort. 500. 

2. The presumption that a note under seal is supported bx a legal con- 
sideration is rebuttable ns between the parties, C. s., 3008, and 
total failure of coilsideration constitutes a complt$t. t lefrl~w ill it11 

action on tlie note. Puftcraou 2;. Fullo., 788. 

C Rights and Liabilities Ul)m Transt'c~. 

U~qunlificd E:t~do~'se?nor t 
1 .  Where a fire insurance colnpany draws a draft on itself l~ayilble to 

tlie insured to cover loss sustained by tlie insured oil a policy of 
tire insurance, and the insurer stipu1att.s that if the draft is cn- 
clorsed for the insured by his agent or nttorney that prol)c,rl) 
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IIII.I,S A N D  NOTES C a-Contir~ued. 
certitiecl evidence of author i ty  must  be filed wit11 the insurer,  ;tntl 
t he  clraft is  delivered 11y the  insurer's agent to a n  attorney who 
endorses the  d r a f t  and attaches thereto a certilicate of a deputy 
clerk of the  Superior Court  t ha t  he  is  t he  a t t o r n ~ , y  fo r  the  insured. 
:lnd tle1)osits the  d ra f t  fo r  collection in a bank w l ~ i c h  endorses i t  
wit11 guaranty  of all  prior endor seme~~t s ,  mid the  d ra f t  is  pait1 1))- 
t he  illsurer nfter i t  had  esamined the  endorsements :lnd passtvl 
t l~ereon,  aud  the  lmcre t l s  remitted to the  collectiug bank and  draw11 
out by the  attorney by checks without p y i n g  ally lmrt thereof to 
t11r iusuretl. : ~ n d  i t  is  made to al111ear a s  a fac t  thiit the  nttorney 
\\.as without power to endorse the  d ra f t  o r  receive the  prc~ceptl> 
thereof :  Hc'ld, the  loss was  sustail~etl  by reasoil of \writ of nn- 
t l~o r i t y  by the  nttorney to  endorse and not by \vi111t of genuineness 
i n  tlie endorsement, and the bank gnaranteeing prior enclorsements 
illid f ~ r n i s h i n g  tlie insurer in gtmd fa i th  evidence of the  attorney's 
i ~ u t l ~ o r i t y .  is  not 1i:rble to the  illsurer (In i t s  entlorsement, t he  ill- 
surer  esl)ressly r e s tw ing  the  right i n  itself to  )ass nlnlll the  :lt- 
tor l~ey 's  entlorsemeut. Holtofc.rl!j c. Ntrrbce, 713. 

(1 Holders irt Uftc Course 
3 .  A holder in due  course is  one who holds a nego:i:tblc i n s t rumt~ l~ t ,  

complete and regular upon i t s  face, before matur :  ty  without noticc 
of l~rtbrious dishonor, and  n h o  acquired i t  in got d fa i th  for vnluc~ 
without notice of any infirmity i n  the ins t rumen:  or d e f t ~ t  in the, 

title of his e~ldorncr.  C'. S., 3033. Tl'elloits a. 1l*arrc7rl, 178. 

1. A purc11:tser of a negotiable note from a holder in due  wurs t3  ta1ic.s 
the  note f ree  f rom equities which would l)rcvenl recovery by tht. 
1,;lyre if 11c was  not a l ~ n r t y  to the  f raud o r  i l lcg:~li tg nffectiup thc, 
~ ~ o t c , .  :~lthougli  h e  11ad ~iot ice  of such equities ;ti- thc time of his 
l~urc~hase .  C'. S., 303!). l l ~ c l l o i ~ . ~  1.. H-nrr.c'r~. 178. 

I ) ( 'ol~struction and Ol)eration. 
b 12iglltu c ~ r ~ d  Liabilities of Par'tics 

1. A guul;lnty of the 11aymel1t of il uote is  a11 o l ) l i ga t~o l~  arising ont ot  
colltrxct bg which the  guarall tor\  assunle l iabil i t j  for  t he  lyaymctllt 
of t h e  note in case the  makers  t l~ereof  (lo not 11:1y s i ~ n ~ t '  nl,oil 
maturity.  Trus t  Co. v. Cliffol?. 483. 

I 1  Actions on Sotes.  

1. \\'here the  1)laintifi in i111 acticm oli ;I uote ilitrotluces eviclcl~ce t11;tt 
the note was  negotiable, tluly ent lorwl  by the  1J:tyec ant1 11c.ld 1)) 
the  plaintift', the  eritlence is  aufficirnt t o  es ta l l i sh   prim:^ fnc~ie 
ownership of t he  note by t h e  1)1:1intiff, nnd  the  cleft ndaut 's  tlemurrcl 
to the  evidence i s  prol~er ly  overruletl. s t e e l  Co. t.. Suppl!j C'o., 10. 

2. Where suit  is  rntered 011 :I note a s  i t  is writ ten against  the  makr i c  
and  guarantors  thereof, and  there  i s  no a t tempt  in the 11leatlinp 
to enlarge the  liability of t he  parties. and t h ~ w  i s  no 11lea of 
~tztdum p r ~ t f i n ~  set  u p  a s  :L defense : Held, the rsclusion of evidencc~ 
tentling to enlarge the  liability of tlie guarantors  to thxt  of m a k c v  
is  not error.  Trust  Co. v. Cliftorr, 453. 
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IiILLS AND NOTES-Continaed. 

I Checks and Drafts. 

b Deposit for  Collection and Eights rrnd Lirtbilitics of I'crrtien 

1 .  Where A. sells cotton to B. who in turn sells i t  to a cotton mill, and 
givrs A. a draft on the mill in payment of the l ~ u r ~ h a s e  price. :1i1(1 

A. ships the cotton to tlie mill and deposits the draft with bill of 
lading attached in a bank which sends the draft to another bank 
for collection, and the collecting bank allows the mill to deduct 
therefrom an amount owed i t  by B. and remits the balance to A. : 
Held, the collecting bank was the agent of A. and is liable to hiin 
for the amount of the deduction unless A. had authorized or iantitictl 
such deduction. Lawsou 1.. B m k ,  368. 

2. Where tlie collecting bank allows the drawee of n draft to tlec1uc.t 
therefrom a certain sum due tlie drawee by another, aiid tlie 
drawer is notified of such deduction nnd accepts tlie amount col- 
lected and attempts to collect the timount of tlie deduction from 
the one n7ho owed the sum to the drawee: Held, the acceptaurtL. 
by the drawer of the amouut collected on the draft niid his attemljt 
to collect the amount of the deductioii from tlie third persou coil- 
stituted a ratification of the act of the collecting bank in allo\vin:: 
the tled~cti(~11, and the drawer may not thereafter collvct tlics 
amount of the deduction from the collectinq bank. Ihid. 

C Operation. 

tl Pines and Penalties 

1. B borrowing stocliliolder ill a building ~uitl loaii wssuciation sustai~is ;I 

dual relation to the association, aiid where tlie associatioil ch;lrges 
him certain fines authorized by its by-laws for tlie failure of tlie 
stocliholder to pay his installments on his stock wlirn tluc, swll 
fines cannot be alleged as interest lraid on tlie loan from the corlw 
ration, and where the amount of interest paid (111 the loim is i ~ o t  
greater than s i s  per centum, not counting the fines lrnitl its a stock- 
holder, the borrowing stockholder is not entitled to recover for 
usury against the association, the by-laws iin~osiiig the fine I~eiiir 
espressly authorized by valid statute, C. S., 5175 : ('. S.. 2306. X(~01.c 
v. Building and Loan Asso., 502. 

A Right of Action and Defenses. 

h FOP Fraud  

1. The fact that  one member of a family conveys land to niiotlicr or 
borrows money from another member is not evidence of frnud or 
bad faith in  the transactions. RichawZson v. Satterzchite, 113. 

2. Misrepresentation must be of a past or subsisting fact in order to sup- 
port a n  action for the rescission of a deed for fraud, and ill this 
case, granting that the allegations in the pleadings were sufficient to 
support the relief of rescission, the evidence is held to lie of insutti- 
cient probative force to be submitted to the jury. l17illi8 I.. l17illi.~. 
517. 
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I i  Proceedings and Relief. 

b Pnrtics cutd 1'lcctdi)lya. ( N e c t s t ~ r y  1)nrties in suit to set n.;idr t1ec.d to 
county see Counties F a 1.)  

1. Thc courts callnot grant the relief of cancell:~tioll of a11 iustrument 
for frantl or mistakt. unless the f;~c.ts constituting thc~ f~xi i t l  I I ~  

mist:ike ;lrc 11istiurtIy n l l i ~ ~ e ~ l .  ~ I I ~ ~ ~ ~ c i l l  I.. Y1ho??ifl.-, 21!). 

1 .  Tht, cnucell:~tiol~ of :in instrun~ent for fraud should be sought within 
;i reasonable time from the discovery of the fraud and nhcre  the 
l~uslunnd deetls ct~rtain 1;111ds to his wife m i l  tlit~reaftc~r obtains :I 

tlivorc-r from her and the wife 1)rings action for the possession of' 
the lalltls. the husband IiIiIS not seek to avoid hi:$ deed for allegetl 
fr:~utl iu its l~rocurement when suc.11 fraud occuired and \\-;is dis- 
covered more than three years lwior to the cominencem~?nt of t111' 
; i c t io~~ .  lI.il1is u. W,iIli8, 517. 

'1. Ordinarily fraud will vitiatv any rontrnct, and the perpetrator of tlir 
fraud \\ill not be allo\\etl to retain the fruits of his own \won<- 
doing, but the defrauded party must act within ,I rensonablc time 
from the discovery of the frnud in order to Iw cmt tlrrl to r c s i . i ~ ~ i o i ~  
Hood .c l l a r f r ~ t .  6'20. 

1 .  \ V l ~ ~ r o  tilt. widt>nc.e tlisc.loses that :I niort;':~ge creditor of :I c o q ~ ) r u -  
tion nprred to lend i t  niore inoney for reorganizatio~~ after its 
I)nildings were tlestroyed by fire, the mowy to be used to buy o t h c ~  
1:1ntls and replace the buildings and :I new corlma tion to be formed 
for the purpose of carrying on the Irusiness, and that  during nego- 
tiations the creditor cliscorerecl that  one of the organizers had had 
the new lmqwrty conveyed to him in his own name, and umn the 
creditor's insistence agreed to convey the property to the new cor- 
l~orntion if the creditor would assign to him a part of the Imntl 
to be secured by the corporation's ~nortgage on the property: Hcld. 
the e r i d t w e  is insufficient to establisl~ fraud or  duress in the esecn- 
tion of the assignment, and the execution of a ielease by the as- 
signee together with other negotiations between the pnrties consti- 
tuted a snftic.ient consitlrrntion. Ltrn tr:. Lcvell, 244. 

CARRIERS. 
R Carriage of Goods. 

1. I n  an  actio'n agt~inst a railrowl colnlriiny to recoler tlwmugrs to n 
shipment of mules a n  instruction, upon supporting evidence, that 
if the jury found from the greater weight of the evidence that  the 
mules were delivered to the railroad company in a good conditio~l 
r~nd  were received a t  destination in a sick and injured condition 
that the damage was not due to natural causes or innate vicious- 
ness of the animals, that  such facts would be evilence against the 
railroad company from which the jury might or might not find 
that  the damage was due to the nesligence of the carrier is hcltl 
correct. Edgertot1 v. R. R., 281. 
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1. Rule that railroad cannot limit liability for negligri~ce applies to 
duties as  common carrier. Stnglcton c. R. R., 4CL. 

2. Where a railroad company issues a revocable, nontransferable licenw 
permitting the licensee to assemble and handle baled cotton on the 
company's platform upon condition that the railroad would not be 
liable for the negligent destruction of the cotton, and this agree- 
ment is stht out in a written contract which, by its terms, is appli- 
cable only to such cotton which had not been teiidered or ;~cceytt~tl 
by the carrier for shipment ancl for which no bill of lading had 
I~een issued, and the contract does not obligate the licensw to 
ultimately ship by rail, ancl it  appears that a large part of the 
cotton was shipped by truck: Held, in esecutirig tlie contract the 
liceiisec was not undertalting to deal with the railroad cumpany 
as  a common carrier, but he esecuted the contract for his owl1 
convenience in using a part of the platfornl, and the contract Luar..: 
im action by the licensee to recover for the negligent tlestrnctioii 
of the cotton. Ib id .  

( ' IL \ I~ITABlX TRUSTS see Wills E 11 1, 2. 

c'II.\'~TEl, JIOIiTGAGES. (Execution by corlnw;rtions see ('orl~ov:~tions (; cs : 
Conditional sales see Sales I.) 

Requisites and Validity. 

1. Although a grantee in a chattel mortgage is not yuillified to take tht, 
acknowledgment thereof, a chattel mortgage to a bank will not I I I ~  
declared void because the acltnowledpnent tlici~eof was taken by its 
cashier. Bank c. Hall ,  370. 

.I I'ayment and Cancellation. 
(. Ezecztf io?i of Later Ins trument  

1. In this case prior mortgage held ralid, it not bein:: tliscli:~rgc~\ I I ~  
substituted mortgage. Uanl; v. Hull, 650. 

('I-Ik:('I<S see Bills and Notes I. 

('IliCUMSTANTIAL EVIDENCE see Criminal Law G 11. 

CLERKS O F  COURT. 
1: Duties and Liabilities. 

d Punds o f  ,lfitmrs and 1t'avds 
1. Under the prorisious of C. S., 6376, 6377, a cor~orat ion licensctl I)!, 

the Insurance Commissioner and having charter au tho~i ty  to act as 
guardian, may be appointed guardian nithout giving tlle statutcrr.! 
bond usually required, C. S., 2161, 2162, and where thc clerk of thc5 
Superior Court pays to a bank so licensed and having charter 
authority to act as  guardian, money belonging to the estate of a 
inirior and does not require the bank to give guardianship borld, 
neither the clerk nor the sureties on his official bond are  liable for 
failure to require the bond, although tlie n ilrd's estate suEcred 10% 



INDEX. 

I)J rrasou of t l ~ c  I)anB's failurc to keep t h e  funds  separa te  from it \  
regular drl~obits,  the brink later I~ecominq i i ~ w  rent.  Q l ( i r~ to i~  I.. 

Caiil, 16.2. 

?IS( c )  , ( e )  . 12OS. C'ommissiolrer of H:liiks is s ta tu tory  iw:ei\-er ant1 may 
Ilr : ~ l l o n r d  to csr rc is r  certain 1 ) o \ ~ ( ~ r s  uot s t a t t ~ l  ill s ta tu te .  Hl(~rl(,s 
c. Hood. 67. 

21S(c ) ,  219 ( i l ) ,  ( c ) ,  ((1). T r i ~ u s f e r t ~  u ~ u s t  be legally capable of h o l d i ~ ~ g  
stock ill ort1t.r to  relieve t ransferer  of s ta tu torg  liability, but nl~rrcb 
stoc.k is  trausferred ill good faitli to trustee fo r  minor t h r  traus- 
ferer. i s  relieved of s ta tu tory  linbility. 181 rc Trust Co., 23% 

2l!) ( a ) ,  2303, 2309. L)t>llobitorh and creditors of i ~ r s o l r e ~ ~ t  I);~i~lc itre ell- 
titled to  interest a ?  against  r ights of atocklioltl~rs. Hoc.!i/~c'!j 1 . .  

Hood, 486. 

344. Treasurer ' s  failure to  sigu I)outl llrltl ;III i rregulari ty,  but such irrckcu- 
1:trity held \ w i r e d  uutlrr fnr ts  of this c.ilse. Conzrx of Rr~c~~~tc ' i c l , .  I.. 
1nmn11, 642 
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(iOO. H o l d :  esc.us;~l)lc 1lcbg1tu.t v'i~s sllo\vll lry deftlllcl;ll~t c:nrl)or:~tioli in that 
process had not bee11 l)ropt~rly s t~rred on it. Heral!c,!/ 1;. H. I?.. 184. 

tilS. 630, 63U. Joint t o r t - f c ~ s o r  1)nying jutlyment is ri~titlecl to c.ol~tril)utic~l~ 
and sulwrswlo:~~ 11o11tl of other fort-fcccnor is lin1)lr. Il t tnfi l to~c I . .  

R. R.. 468. 
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64::. (i44. (':IS(, 011 :rlq)cnl from county w u r t  is i ~ o t  calw 011 :11)11k':iI frolu 
Sulwrior Court. X c X n h u ~ r  v. R. R., 805. Hecortl atid brief on appeal 
should Iw i inr ro~vrd  to i~ in t t e r s  of su1)stance a i ~ d  moment. R. v. 
Lco, 14. 
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( '0SSOLIIIATI~:Il  STATI'TES-C'~III~III~~,(I. 
St:('. 

I l f i l ,  lli!). Sti1tutt.s lit,ltl i~ l i~ lq) l i~ : l l~ l t s  to th is  snit  11y ~ x w i v t ~ r  ilzi1i11sI 
t l irrr tors for ~,ty)urc,l~i~sc* of stock . l~y corl~orit t iol~.  Il'ko)n~).voil c .  
,V/l f / ~ h  f'l'd. 210. 

l U ( i i .  Allo\viu!re unclt~r tliib w c t i o ~ l  s11o~l11 be Lu+brel on 1iusbi111d'b ineai~h 
itlld coiltlitio~i ill lift illit1 nliiy be tletrrmined by i~nalogy to s e c t i o ~ ~  
1665. K i x o  c. Kiaer. 4%. Judgmeiit  holding defendi~ii t  in con- 
tnnl ) t  for  fwiliug t o  obey ortler to 1 ~ 1 y  i~limony u u t l e ~  tliis sectiou 
11111wlcl ill thir  c i~ rc .  Lit t le c.  Little. 004. 

2161. 2lti2. 6376, ( i 3 i i .  ('1c)rk iltvxl not r tyui re  corl,orntioii licensctl 1)y 111- 
snrilnccb ('olumissio~~cbr to eivc, guill~cliii~lrliil~ lwi~cl. ~ i i i ~ ~ t o t ~  1. .  ('oiu. 
1 ti?. 

22:X. 1'11011 1icwri11g of lii111cw ( Y I ~ ~ I U S  ill rxtra(1ition ]~roceedi i~gs  court  
must lit1i1r i ~ l l t w t i o n s  i ~ n d  11roof 011 coutrorertetl filcstu. 111 I T  
~ I I  ilou. 36.2. 

2:55, 2485. IVliere lii~~cllord 112s become resl)onsil~le for  sul)l~litss for  cr011 
n i ~ d  conforms to st:itute 11tb Ilns sulwrior lien 011 crcq)h. I ~ ( i 1 i 8 ~ ~ m  
1 , .  O i l  Co. ,  1%. 
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('OSSO1,II )A'I'I:I ) STATUTES-('~I~~~II~~(~(I, 
SEC. 
23ti5. C11c1er facts of t l ~ i s  case dofe11(1;11it \v;ts ~ i o t  t~st011~1tvl to ( l e~ iy  t(81i- 

a11cy :111tl i s s ~ ~ c ~  of title \\.;IS r;iisetl onsting jur is t l ic t io~~ of jnstic.cb 
of t 1 1 ~  1)tL:~(~v. tux, CO. c. 1'0tt(~11. 4:il. 

24:3S, 2439. 2440. 2441. I.ettt>r in th is  I.:IW 11~1d 11ot sntti(it,nt ~ io t ic~e  L I ~ I O I I  

n.liic.11 to I)aw ~n;iterinlman's 1ic.11. Ilfirdrc.cc~.c. ('0. v. IJc'~'cicn7. 6. 

2440. S t ;~ tu to ry  litw of laborer or m a t e ~ i i ~ l n ~ ; ~ ~ ~  is ; ~ s s i g ~ i : ~ l ~ l r .  Hor~lc-l l ' i l .w~t.  
I I IC. ,  L'. l \ ' ig{ji~~.s 13ro.8, I I I ~ . ,  85. 

246:). . J I K ~ C I I I ~ I I ~  11oldi11g tha t  claim of lien 1)s f :~rni  1;iborw WIS too iudeti- 
n i t r  : ~ t t i r ~ i ~ c ~ l  ill this c:tsc. Crnirielj 1 . .  ( fu iw)/ .  l!W. 

2469. 2470, 2471. 247:l. 2474, 2442. Priori ty of l irns of t n a t e r i d n i c ~ ~ ~  unt11.r 
tlirect ( 'Ol~triI~'t wit11 o w ~ i r r  a r e  fixed 11y tlntc~ of filing notice. Bo!/1;i11 
r.  Logclll. 100. 

2,>!)1. Wllerc, ~ l e r l i  or t l tw resale lie may order ;~llo\v;~ncv to trustee,. :in11 
\ v l ~ r w  he I i ;~s  n111)rorecl ;~c.counting such olxlt~r is  l~resnmetl .  Nl'oh.c'r- 
II{/C ('v. I . .  1'1.if~st Co., 182. 

2617. 31s. '(221. 111structiou in this ciisc, ;IS to cnll);il~le nrgligeuc.c I~csltl 
~~~1~~~11~1111s .  H, 1. .  A'~~ll!Sc~l/. 70. 

2(i21(::2). I ~ ~ t l i c t m c ~ ~ i t  for  larceny ;11ic1 recriviug will IIO.: suljl)ort c o ~ ~ v i c -  
tion of clririlig vnr without knowletlge or c~nst311t of o\vutSr. h'. 1 . .  

h'ti~rrtc~tt. 8'2). 

2(21  ( 4 5 ) ,  ( . T I ) .  ( 5 4 ) .  (.Xi). (7;1).  Evi11(~11(~e of ~~ t lg l ig tx~~ t  (lriving l~ttl(l 
sntticirut to I I O  snbmitted to jury. I J~rc~l ,~f~t t  1. .  I)!I('I', &S4. 

2W1(51) .  l ' a i l ~ ~ r ~ ,  to 11rirt) 011 riglit si(1e of 11ighw;iy m , ~ s t  11tb 1)roxiln;1tv 
C~;IIIS(> of injury to I I P  : i (~ t ion :~ l~ le  i ivgli!z(~~~(v. ( ; r i~~ l (>s  1..  Coi~rIr (.lo.. 
(;05. 

2!W. JItuiici l~:~l I)o~itls c o ~ ~ f o ~ m i n g  t ( ~  zl:~tuttx ;11'1% ~~ts<oti; t l~lt '  i n s t ~ x ~ n ( ~ i i t s .  
rl 'r~tst Po.  1'. Sttrt(~sri1lc'. 2!W. 

2!)!)7, :!0:;3. I)oliv(~ry of ~ i ~ ~ g o t i ; ~ l ~ l e  m1111ici11;iI b011(1s is cw11~111siveIy 11rt~- 
s ~ i n ~ t v l  w1ie11 in th(> I I ; I I I ~ ~  of ;I I io l~l t~r  in (III($ ~ O I I I W .  1'1~118t C.'o. r. 
St (it c,s ril Tc, ::!)!I. 

::OW. E'ailurc of cons i t l t~ra : ic~~~ for  11ote u11tlt.r sei11 I I I ; I ~  1 ~ )  s l ~ o w n  I,?. p:~i.oI 
:IS I~c.t\vcen th r  1):1rtit,s. I'ntf~'r.so~r I'. l.'ull('~'. 788. 

:303:1, :3OY!), I 'urcl~aser from 11oIdt~r ill t l w  course t;rkrr note free f r o ~ ~ i  
~ y u i t i w  \ ~ h t w  I I O ~  ;L 11;trty to fr;111(1 or illegality. lI '~l1011x 1 % .  TI-or1,(*11. 
17s. 

:::ill. Al~solutc~ sa le  of l w r s o ~ ~ a l  l ~ r o l ~ e r t y  Iry c o r p o r ; ~ t i o ~ ~  is 11ot rryuircvl 1 0  

Iw iu \vritiug. ('ocic.11 C o .  c. U(2~jucll, 650. 

:K345. ('11;1ttc.l mortgage t o  l w ~ k  is not w i d  I)twiuse ;rcknov-lrtlgnient tht11.1~if 
is  t;1li(111 11s I);~nli 's c;~shit>r.  I~uIIX. 1.. H d l ,  370. 

3463. :3467, 3470. Sta tu tory  provisions a s  to liegligence and  fellow-servant 
rul(5 a l ~ l ~ l i c ~ s  to a c t i o ~ ~  against  Ioggilrg ~ ~ ~ ; i t l .  S(tnlp.vo~t 1.. .Jf~c.l~.wu 
1ji.os.. 413. 

:i!)ti4. \\'iclo\v is  subrogntetl to r ights of mortg:tgec where lwlicy in wl1ic.11 
slitl is  l~nmet l  beneficiary is  nssiawtl  to :111(1 11:lid to  nlortg;~~'(xt'. 
ICit.~.scll c. O K ~ ~ I I .  2K!. 
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4033. Trus t  estate is ~ i o t  forfeited 11y failure of truhtcw to follou tli~ctc.- 
tions, the reuiedy beiiig by s t a t u t o ~ ~ y  c - ~ c t i o ~ ~  i l a n i ~ ~ s t  tlwqtcw. 
I i u m p h r c ~  r .  Uorrrd of Trrrst(vx, 201. 

4173. 4243, 46'23. I~id ic t~i i twt  ill tliih (.11st5 lirltl to sutticit~iitl) itlca~~lif) 
property allegecl to l i ;~ve  11re11 bnruecl. A'. I . .  . l I (~Kc~i thrr~~,  4!)4. 

4467 ( 1  , 0 1 .  3. Verdict of guilty of disol'drr1y ~ 1 1 ~ 1 u r t  Iwt I I O ~  of 
druukenness will iiot su lq~or t  cmiviction nntlt'r this s t t~ tn t c~ .  8. I.. 
Jf~1'ic.k. S. 

4325. Wlero  j u ~ i s t l i c t i ~ ~ n  of court is ~ i o t  ous tc~l  (111 fac.o of i ~ ~ c l i ( . t ~ ~ ~ t ~ ~ ~ l  111(%:1 
iri xlr;itcwle~~t to jurisdictio~i is  I~ i~ t l .  8. 1'. Lf8tr, 14. 

54S1. G4S3. 3489. Where county l~onrds  have refllscd to c~o~lsoli~li i tc~ tlis- 
tricts. S t a t e  Iic~:~rtl of I~Cclu;rlizatio~i may n ~ ~ t  ~'vfnsv to f n r ~ l i s l ~  
snl~llort  for  district. h'lliott 1.. Bocrrd of E q r t n l ~ x t i o ~ ~ .  74!). 
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SOhl(\v~. \ \ ' l~c~rt ,  t ~ m l ~ l ( ~ y ( , r  tilw chin1 \ \ i t l ~ i ~ l  s t ; ~ t u t ( ~ r y  t ime tho c h i m  is 
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9. Where  there is evidence tha t  four  or five IIICII, some of them high 
otficials of u I ) ;u~k,  hitve acted in concert and have oht:ti~wtl wide 
access to the assets of the  bank contrary to the  ordinary r u l t ~  of 
prudence and  in v i o l a t i o ~ ~  of the  banking laws of thc  State,  : I I I ~  

t ha t  their  :tcts caused loss to t h e  bank, the  evidence i s  sufticiwt 
to  be submitted to  the  jury I I I I  :L charge of cot~sl)iracy to viol;ttr tlw 
l~rovisions of N. C. ('odth, 224 ( e )  , i u ~ d  r n i s : ~ l ~ l ~ l i c ; t t i o ~ ~  1)ruxn;tn t t o 

t he  consltiracy, u l~t l  t o  o v t ~ r r n l ~ ~  the clefe~~tl:~uts '  clrmurrrr  to tllc- 
eviclth~~ce, C. S., 4643, the ques t io l~  of illtent to injure t h t ~  I ~ m k  I~c~iu: 
for  the  jury under  co~~f l i c t i ng  evide~ice, r m l  the  fac t  tha t  somv of 
the  funds  werv returutrl  to the  I ~ i ~ n k  without itu111edi:ltt~ loss to i t  
not  affecting the chnrncter of the  iwt a t  its inccl)tiot~. f !,id. 

3. ICvidencc of consltirnry and  secret assault  l ~ u r s u a t ~ t  tlwreto I~cbltl 
sufticient i n  this caw.  R.  1.. Frflrch, 632. 

(1 G e w t v l  R r t l ( > ~  of Co,rstt~icctio~r 

1. A c o ~ ~ s t i t u t i o n  sl~onltl  pc~~lc~all,!. be give11 :In i11terl)retaticm I)il,-c~l 1111011 

brontl autl lilrerul principles tlrsigned to ascertaiu t he  1)urlMJsc ; t ~ ~ t l  

scolw of i t s  provisions, and if the  m t m ~ i n g  is clearly esprrswt l  il 
should he atlopted, I ~ u t  if doubtful the i ~ ~ t e u t i o u  of thosc \v111r 
adolttccl the  consti tutio~l ~ u u s t  be sought, t 1 1 ~  wortls to l ~ c  ti1kch11 i l l  

their  ordin;try significmlct~ if ]lot rrsult ing in ithsurdity or C I J I I ~ I W  

ilictiotl, and  recourse may l ~ e  had to  former d e c i e i o ~ ~ s  of the ('1111rt 
construing the l ) rovis io~~s .  L;lliott I: .  Board of I;ditcntior~. 74!). 
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1. A ~ n l i t l  \vritt(>n e ~ n t r i l r t  may I I ~  ;~bantloiied by ; ~ g l ~ r m e n t .  COI IC~I IC~ ,  
or by tlic su l~s t i t n t i o~ i  of :L Iiew ; I I I ~ ~  inconsistent contract ,  I ~ u t  ill 
order fo r  conduct to co~is t i tu te  :III  i ~ h ~ i t l o n n l r n t  of n contract s n c l ~  
c ~ n d u c t  must 11e 1~1siti1-t'. i intqui~-oval,  ant1 i i ico~lsistrnt  with thch 
t r r m s  of the  i l i s t r u i ~ ~ t l ~ ~ t .  Siri!/l('toii I.. I?.  K.. 4W. 

( '  1 ) i r c ~ t o r s  and  Officers. 

t .  1Jittic.u (o ld  Licrhilitica 

I )  Stock. 
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('ORPORATIOSS D e-Cottttnucd. 
tors nnd shareholtlers when done openly and fairly for a valulablcb 
consideration a t  a time when tlie corporation is prosperous and the 
consideration therefor is not a preesisting debt of the corporation, 
in this case the consideration was the lands whereon the corporate 
business was done and a certain sum in cash, the transaction being 
without fraud or oppression, and the corporation thereafter borrow- 
ing money to supl)ly the cash paid as  a part of the consideration. 
Thomp~o?~ 1. Nhcphcrd, 210. 

2. \Vl~rre, ill iui action hy tlie receiver of a cor1)oration to set aside tlw 
purchase by the corporation of its own stock from an officer and 
tlirector thereof, the evidence tends only to show that the transac- 
tion (lit1 not al2'ect tlie rights of creditors and all the directors and 
stockliold~~rs agreed to it  a t  tlie time, that the transaction \%as 
made nit11 a full tlisclosure of the facts and was free from fraud 
and o1)prt'ssion and t h t  a t  tlie time the corporation was operating 
a t  a large piofit and continued in business for several years there- 
af ter :  Ilcld, the refusal of the ~eceirer 's  motion for a directeil 
verdict was not error. Ib td .  

3 In  this case a corporntion ~mrchasecl its own stock from a n  officer and 
director a t  a time wlie11 the corporatiou was operating a t  a l a r w  
profit and 1i:td no preexisting debts, ant1 tlie stock was later reissued 
to its other stocl;lioIders, the purchase being with the unanimous 
consent of all its directors and stocltholders: Held, upon the in- 
so1renc~- of tlie corporation several years after the transaction, the 
prorisions of C. S . ,  1161 and 1170 nle not npplicabltb in the receiwr's 
suit against the dirchctors. I A i r l .  

C: Functions and Dealings. 
(1 Propcrty nnd Co?~rrijnnccs 

I. There is no statutory rcquircmcnt that a sale or conveyance of l)cbr 
sonal ~ ~ r o p r r t y  by a corl~oratinn shall Iw in nriting or shall h~ 
rcgisteretl for miy purpose when such <ale is absolute and delivery 
of the propertj is made to the purchaser, C. S., 3311, applying 0111) 
to sales of real estate and transfers of personal property by chattel 
inortgaqe or conditional sale. Conch Co. 2 j .  Begnell, 666. 

2 Construing S C. Code of 1927, 1138 with C. S., 3309, 3311, tllc 
:nnentlments to S. C. Code. 1138, not applying in the instant case. 
it  is held that an absolutc sale by a corporation of its personal 
property, accompanied hy delivery to the purchaser, is not void 
as  to a judgment creditor of the corpnration on a judgment obtained 
against the corporation for a tort committed before the transfer. 
nhen the sale was not made with the purpose of hindering, de- 
frauding, etc.. the creditors of the corporation, the provisions of the 
qtatute not applying to such transfer, and upon a verdict of a jury 
in his favor on the question of fraud the purchaser of the property 
from the corporntion is entitled to an order restraininq the judg- 
ment creditor from issuins esecution on the property in his hands. 
Ibid. 

t Contrctcts ctnd Encumbnwcea 
1 h chattel niortgnge duly executed by a corpnration is not void for 

want of the corporate wnl. hut in the absence of the seal there is no 
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('OI<POIL4TIONS G e-Co~rti~iited. 
presumytiou of corporate action ant1 the 11urdc.11 of 111'o\i11g its 
authenticity is on the party claiming under it, but in this case the 
authorization of the eswution of the chattel mortgaqe was admittctl, 
:~ncl the inorteagee n a s  entitled to a l)~.efc.rcwc.e :~gi~in-t other (.rcdi 
tor4 of the inqolrc.11t cwrl~>rntiou. 21 lnutro)~(/ 1.. Sv,.i.icc S t o w s .  an!) 

1. Where a transferee of a dcviscc i~sserts licr right to I~oltl the liinds 
devised in sel-eraltg instead of as  a tenant in ctrnmon with other 
devisees, mld snccessf'ullg resists the claim of thc other clerisecs 
tlint her Iautl be charged \\.it11 person;ll notes t'scsc.ntccl by I I ( ~ I .  
transferor to the esecutris of the ostntc: IIcld. ;III  order t a s i 1 1 ~  
the entire costs in t 1 1 ~  Sulwrior ('onrt against 1 1 1 c ~  t ra~~sf t ' rcx~ is 
rrroneous. 1'rct:ettc v. I'rewttc,  89. 

COUNTIES. (Tasation w e  Taxation; schools see Schools ultl School 1)is- 
tricts;  treasurer's bond see P~iuc ipa l  and Surety R c 2,  :l Rrgister'q I)ol~tl 
see Principal nnd Surety 13 c 1.) 

E' Actious. 

ta Parties 

1. Scmblc: T l ~ c  couutj con~mis~ioncrs  : I I ~  ncc.cw~rg ~ ) : I I  tios to cleclarc 
a deed to the county void, and n here there are no allegations in thcS 
complaint slio\ving the right of the plniutiffs to Iwiuq thc suit, or 
that  they Ivere ttispnycrs or residt.nts of the cou11t.i- or  ha re  a n  in- 
tcrest authorizini. t11rn1 to bring suit, the caase vi l l  be dis~nisscd. 
111 this case there was no allegation of a demand ul)o~i  and refusal 
of the commissioi~ero to bring suit. Tndd i l l  ?I. M c  s f m .  172 S. ( '  , 
552. Hughes v. l'eastcr, 651. 

C'OURTS. (Removal of causes to Federal Court see Rrn~c~rn l  of ( ' ausw:  
Federal ICmployers' Liability Act sce Master and Servant 1,;; contempt of 
court see Divorce E d ; Cri~n i~ ia l  jur is i l i r t in~~ of Superior Courts see (:rim- 
iilal Law D ;  venue see Venue.) 

B County and RIunicipal Courts. 

I .  Where the statutory jurisdiction of' a city court over the p:~rticts is 
confined to instn~ices in which the plaintiff lives within one mile 
of the city limits, the court has no jurisdiction wherc the plaintid 
lives beyond it, nor can the parties confer jurisdic.io11 bg consent, 
and where the municipnl court orders tlic case transferred to thv 
Superior Court of another county, no jurisdictiou is thereby con- 
ferred on the Superior Court, thew being no statutory authority for 
such remoral, and the judgment of the Superior Court will 1 ~ '  
treated as  :r nullity and an  nl)penl t l~e re f ro~n  \vill Iw tlisniissc~tl. 
I,crc.eTl?/?t v. I,ric'elT~n. 575. 
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CRIMIKAT, TIAW. (Distinction between criminal prosecution and action for 
lwnalty see Penalties A ; Indictment see Indictment; particular crimes see 
Homicide, Embezzlt~mei~t, I~arceny, Banks and Banking I, and particular 
titles of crimes.) 

I< Ctllmcity to Commit and Responsibility for Crime. 

c H ~ w d c n  of Proof 0 1 ~  the  Plea of Insaizitu 

1 .  Where the defendant in a cri~uinal prosecution sets up the defense of 
insanity the burden is on him to prove such defense to  the satisfac- 
tion of t l ~ c  jury, and where the jury finds against the defendant 
on the evid(tnce thcb ve1.tlic.t will not be disturbed on appeal. S .  z'. 
Joilcn, 374. 

2. Where insanity is set up a s  u defense in a criminal prosecution the 
burden of proviug the defense to the satisfaction of the jury is upon 
the defendant, and where upon the evidence the jury has rejected 
this plea or found it  unsatisfactory the verdict will not be dis- 
turhed on appeal. N. r .  Ktclfford, 601. 

C Yartics and Offenses. 

1. One who aids and abets ill the maiutena~~ce of a public nuisance is 
guilty of the offense, and where the lessee of a dwelling maintains 
; ~ n d  runs it  in such a way as  to make it a public nuisance the lessor 
is also liable to the charge if she aids and abets therein, the burden 
of proving the necessary elements beyond a reasonahle doubt being 
upor1 the State. R. v. Everhnrdt, 610. 

D Jurisdiction and Venue. 

(1  Placc o f  Crime 

1. An indictmeut for couspiracy ruuy be laid in the county where the. 
unlawf'ul agreement was entered into or in which any overt act 
was done b j  any of the conspirators in furtherance of their common 
design. S .  c.  L e a ,  13. 

2 .  Where the evidcnce discloses that  overt acts in furtherance of ;l 

criminal cons1)irac.y were done in this State the Superior Court of 
the county in which such overt acts were done has jurisdictiou 
of the crime and all the conspirators thereto, and the contentioil 
of sonie of the defendants that  the action should be dismissed be- 
cause the evidence showed that they were nonresidents and that 
they did not participate in any activity in this State cannot he 
maintained. Zbid.  

3. The defense that the crime charged, if committed a t  all, was com- 
mitted in  another state is available under a general plea of not 
guilty, with the burden of proof on the defendant. 8. v. Golden, 
440. 

c T i m e  m d  Yluce of Court a r~d  Commission of Judge 

I. Where a criminal action is tried a t  a special term of the court duly 
called and the trial judge holds a valid commission from the 
Governor a plea to the jurisdiction of the court is properly refused. 
P. c. Lea, 13. 
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('ItI,\IIN.41, LAW L)-Cottti~r rcc'd. 
d Vercue a n d  Original Jurisdiction of Illfer'ior Courts 

1. ILxception to the jurisdiction of t he  Superior Courl. to t ry  a n  indict- 
ment  cliarging the maintenance of a public nuisance on the  ground 
t h a t  the  county court  had exclusive original jurisdiction of the, 
offenses i s  not teuable, since thc  provisions of 1.'. S., 1435, takes 
from the  inferior courts the  esclusivt: jurisdiction ant1 provides tha t  
the jurisdiction shall he concurrent :u~tl  eserc:isetl by the  court  first 
tnliin:: cognizance thereof, escept f o r  certain e n ~ ~ m e r n t e t l  counties 
est)ml)t from its  l)rovisiot~s. S. 1.. Ij'uc'rhnrrlt. 610. 

1. Motion for  changc of \ e n u e  ia  addressed to cliscrt~tion of court  I I I I ~  

h is  order is  not reviewnl~le in ahwncc of almse. h' 7). Lea. 1:: 

E Arraignmeut and  Pleas. 

d Sol lc  Proscqrti 

1. 111 a prosecution for I~on~ ic i t l t~  a n  nlit~oullceinent 1)s the  solicitor Ln- 
fore  entering upon the  tr ial  t h a t  the S t a t e  would not ask  fo r  :I 

verdict of mole  t1m1 murder  ill t he  second dcgr?c i s  tantamount  
to tilkillg a  loll^ p r o w q ~ i  or accel)tinq :III ittquittiil OII the capital 
cliarge. S'. u. Grqjory,  328. 

1. Where the  jurisdictiou uf the court  i s  not ousted ou the face of t11~. 
intl ictn~ent t he  l~osit ion t h a t  the  court does not I~nve jurisclictio~i 
is  uot available on a 1)lca in a b a t r u l c ~ ~ ~ t ,  C. S., 4G?;i, i t  b e i ~ ~ f i  a UI:I~- 

t e r  of l~ruof  U ~ K I I I  the t r ia l  wit11 the  preanml~tion ill favor of juris- 
tliction ant1 the  l)urtlrn I I ~ K I I I  t he  tlcfcntl:~nt. S. 1.. I,c'n, 13. 

1. I n  a 1)rosecuti011 for  viol:~tion of the l ) r o l ~ i l ) i t i o ~ ~  l i ~ n y  evitlt'nce tliat 
t h r ~  defe~id:u~t ' s  garage  hat1 tlie re l~uta t ion  of scxllinq l iquo~. 1 5  

incompetent :IS 11ears:ky evidence. A'. c. Y ' I ~ I ~ ~ I ~ ,  1 1 .  

2. JVliere in a criminal l ) ro s t~u t ion  the  t l e f r n d : ~ ~ ~ t  tloeu not take  tltc 
s tand but sets u p  ml alibi and  iutroduc.es t,vidence tha t  on then night 
the  crime was  committed 11c. was  in a c c ~ r t n i ~ ~  stort. s o ~ w  distance f rom 
the  scene of '  the crime, and  introduce:: testimony o-: the  stort,-o\x-~~c,r 
a s  to the  t ime the  defcntlant \v:ls in the s to rc :  Hc.7~7. tlie exclusion 
of l iearsi~y testimony of a n o t l ~ ~ r  ~vi tness  :is to :I conversation be,- 
t\vetw the  tlefendant and the  start.-owner. also relitting to the time 
the defendant was  in the  storc, will not 11e Ilr-ld for  c,rror. A'. v. 
*If llcLa?nb, 442. 

1. W l ~ r r e  the  defense of insanity is  sc~t 1111 Ijy the  t l t ' f c ~ i c l ~ ~ ~ t  in ;I c r i m i n ~ ~ l  
l>rosrcution i t  is  comlwtent for  nonrslwrt  witncsse!$ to testify a s  to 
his sanity o r  insanity n ' l~eu such testimony is b:ts~?d upnn the  wit- 
~lesses '  Bnon-ledge and  obsrrvation of t l ~ r  d t ~ f c n d n ~ ~ t ,  the, weight nntl 
crcllibility of such t e s t i m o ~ ~ y  Iwing fclr tlic~ jury. A" 7:. .lonc.s, :X4. 
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('HIhIINAI, 1.hW G-Cor~tiri~ted. 
j Testimowlj of Concicfs, .4ccon1pliccs and  Codefctldants 

1. Where oil the t r ia l  of two defendants for  homicide the court admits  
i n  evidence tlie statement of one  of them t h a t  he  \\'as not presellt 
a t  tlie t ime of the  crime, but plainly cllarges tlie jury tha t  such 
statement was  not competent against  t he  other tlefendant wllo 
denied i t ,  tlie esception to i ts  aclinission entered 1)y thr. la t te r  will 
not be sustained. S. c. Gricr, 686. 

li Tcufirnol~u of o r  Actx  artd Decla~xtio?z.r of Cocollspirator's 
1. Upon a showing of the  existence of a co~ispiracy,  or fac ts  from \vliicl~ 

a conspiracy may be inferred,  tlie acts and cleclarations of each 
conspirator dolie or uttered in fnrt l irrance of t he  common design 
a r e  admissible in evidence agniiist them nll. A'. 1.. Lca. 13. 

1 Gor~fessions 
1. Only voluntary confe.;sionr art, :ttlniis.;il)Ie in evidenct~, and il con- 

fession i s  ro luntary  only \rlien i t  is i n  fac t  voluiitarily made, but 
x l iere  there  is no  duress, threa t  or inducement, tlie mere fac t  t l ~ t  
tlie 1)risoiier was  under ar res t  ant1 t h a t  ofticers wore preient tlots< 
not rtxnder his confessioi~ involuntary. S. I.. . lo~ies. 274. 

2. In o rd r r  for  a conf'ession t o  be ;tdmissil)lc in evidence i t  lnust I)() 
ro l~u i t a ry ,  tht? t ~ s t  usually Iwin:: wlietlirr i t  was  induced by 1101~8 
or extorted b r  fear ,  but al l  confessions a r e  to b r  taken :IS ~ o l u l l t ; ~ r y  
unless tlie person making then1 sl ions f i ~ c t s  autlioriainr a 11%wl 
inferenc*t~ t o  the contrary.  S.  1'. Grio'. 6% 

2. I t  is  ~it~cessiiry tlint n clefe~itlmlt es :~mint~t l  hy a 1nil::istrilt~ ill relil- 
tion to t he  oKense charged s l i~)uld  first I)tl informet1 tha t  he  is  not 
con~pelled to a n s n e r  and tha t  his rc,fnsal to answcr ,shall uot hc 
used to his l)rejutlicth, C'. S.. 1561, tlie procc.edin:: before tlie magis- 
t r a t e  being judicial, I)ut s11c8l1 \v:~rniiig is 11ot necessary in the r s t r n -  
judicial rs:~min:ltion of the  tlt~fel~tliint 1)y i~ 1~11ice of icr r ,  :i~id \\.11(?rt' 
t l ~ e  tlefend:~nt lias made a confe~sion to the otficc'r wllic.11 is  csc lu t l t~ l  
on the grtruntl t ha t  such \rariiing l ~ a t l  not Iwei~ givc3n, : t~l(l  there is  
evidence tha t  such conf'rssion was  not intluced by 1101~~ or fear ,  his 
lat ter  confession, also matle without intlucement of hope o r  fear.  
will not be held incoml~ete i~t  oil t l i ~  ground tha t  t l i t~ t l~ fendnn t  might 
not feel a t  lilwrty t o  tlepnrt from the  s tn t rmrn t s  of t he  first W I I -  

fession which was  cwludecl. Ibitl. 

1. Criminal consl~iracay may I)e slionii l)y c i i~cumat :~ i~ t i i~ l  t~vicle~wc~. $4'. 1 ' .  

Lea, 13. 

1. Wl i t~ r t~ ,  ill ;I lrrosecution undcr C'. S.. 4218, the de f rn t l ;~ l~ t  sets al) : I I I  
alibi :tiid the  l)rosecutiiig witness testifies t11:lt lie s : ~ w  nntl recog- 
nized tlie dc~fendant wlirn the defendnnt n l q w ~ r r d  sutldenlg a t  
night a t  a wiiitlow of the  1)rosecuting witness's lioiiir i111tl shot llini 
tliix;ugli the  window: Hcld, i t  is  coml)tttent for crtlin. nit i irsses to 
testif'y t ha t  \vlien si t t ing a t  tlie place \rllerp the prosecutin:: witness 
\ w s  si t t ing \vlien nssaultetl they nv re  n l~ l e  t o  identify people all- 
pti:lrii~g a t  night ontsitle tlie \vintlo\v nhe11 t l i ~  snme light \ r : ~ s  I)nrn- 



INDEX. 

inq ill the room that was burning on the night of the crime, the 
circumstances ant1 conditions on the two occasions being identical, 
and their answers that  they could identify people coming to the 
window a t  the place 11 here the evidence tended to show tlie defend- 
an t  stood on tlie  light of the crime is not a l l  invasion of the 
l~roviiice of the jury and a n  objection thereto on the ground that  
tlw ~ ~ i t n e s s e s  were a l lo~~cc l  to state a conclusion rather than the 
fi~cth cnnnot be sustained. 8. ?.. JlcLamb, 442. 

I .  The rule that  neither the husband uor wife is competent to testify 
awins t  the other in criminal cases does not :~pply to proof of 
;~ssault by tlie one upon the other. C. S., 1802. 8. v. E'rcnch, 632. 

r I ttrpc'ctrh in{/, COI t'o boratirlg or Contradicting Witness  
I. Where ill a prosecution under C. S., 4173. 4246, an :~ccomylice testifies 

t11;ct the defend:~nt yr(xure(1 11in1 to burn a certain house, i t  is 
con~l~ettwt for other witnesses to twtify :IS to the narration by the 
;lccomplice of the commission of the crime as  corroborative evidence 
of tlie accomplice's testimony on the trial. S. z. XcKeitl~an, 494. 

2 IYliere an eye witntw's narration of the circunist:t nces of the killing 
of the deceased contains material variations or cwntradictions, and 
Intw lit> mnkes and sixns a written statenlent anc esplains that  his 
l ~ r w i o u s  cc~litradictiol~s were due to fear of the defendant and that 
he wihhc>tl to n ~ k c  ;I clean breast of it  to tllc 4icriff : Held,  the 
written statemcwt \ \ a s  comlwtent widence for  thc~ consideration of 
the jnry. N. r Ellis. 836. 

1. Motion for ccrntinn;~llct~ is atlrlresscd to sound discretion of trinl 
court. A. 2'. Lca, 1::. 

1. TVhcrc a witnc'ss kneels in 1w:lyer while :~lq)~.onching tlie \vitncw 
stand, mtl tlie court inimedintely upon observing her orders her to 
n ~ h ,  :~nt l  rctirc to her room if she so tlcsircd. \~lierrnpi)n the 
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w i t n ~ s s  i ~ r i w s  nnd takes  the s t a i ~ d  : II(21d. :III c ,scq~tiou tllc~reto Ily 
the  defe i~t l i~nt  will not Ile iustnined, the  t l t~ftwtlai~t 11:1vins n~;ltl(. 
110 niotioi~ for n new trial  and  not llnvinq ; ~ f l t r d  the  c ~ ) u r t  to  (111 
more, ant1 thc  court hnr ing ncted ill his tliscrc~tion nntl llnvinz w t i +  
fnctorily dealt with the  circuiustnnce. 8. r .  S t ~ ~ f f o r d .  (icll. 
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('I{IJIISAT, T A W  I-Co,ttii~ucd. 
j Soltsttit n11d U i ~ ~ c t c r l  Verdict 

2. Ail a l ~ l d i c a t i o ~ ~  for a ue\r  tr ial  a t  the u e s t  succerdiug t t c ~ i ~  of tht' 
Su l~e r io r  ('ourt a f t w  :~ f t i r rnn~~ce  of the  j u t lg rne~~ t  by the  Sul,rcmr 
( 'ourt  l i ;~s  not Iwni sanctioned 17y our clrcisio~~s,  on tlie grounds of 
l~rt~jutlict ' ,  ~n i sco~ iduc~ t  or :kttuiut of jury or for :111y mattor o c u ~ ~ ~ r i n i .  
t lur i~ig  tlie tr ial ,  or for  tlie I,nrl,osr of t l r l :~~- ,  and the S1111t.rior Vonrt 
11:ls no jurisdirtion to lwiir tlie 111otiou for  errors committ(v1 (111 tht. 
hr:~rinp,  sue11 mittters I)ring esclusirely for t he  Supremp ('ourt ill 
i t s  n l q ~ d l i ~ t c  o r  sulwrrisory jnristlicticln af ter  i i t l journmri~t of thc~ 
tr ial  term, an(1 tliv S u l w i o r  ('ourt I ) e i ~ ~ g  without juristlictio~l to  
hear  ;~ lqxa l s  f rom i111otIier Superior Court  o r  fro111 t l ~ r  S u l ~ r c s ~ ~ ~ o  
Court. S. 9. Lea, 316; S .  r .  &'hipn~nn, 325. 

2. After the Sul j re~ne ('ourt hiis i1ffir111c11 the  j u t l g m e ~ ~ t  i ~ g i ~ i ~ i s t  tl1(1 (1~5- 
f e ~ i d a ~ i t  ill a criminnl ac t io i~ ,  t l i t~ Sugt3rior Court i s  w i t l~ou t  au-  
thority to lieiir a 1110tion a t  the  n r s t  succecxding t r rm  for  a new trial 
ou the  grounds of jurj. bias, llrtljutliee or a t ta in t ,  or for  tbrrors 
vommitted on the  Ilwriug. A. C. I)(Ic~,T. 327. 

h .Jutl,v~uc.nt :tud Sente l~cr .  ( ( ' o ~ w c t i ( ~ ~ i  of errollcou. ju t lgrne~~t  (111 ;111l1c;11 
s r r  hrreunder 1, e 9 . )  

n Cojiformitl/ to  Verdict 
1. W l ~ ~ r c  iu a 11rowcutitm untler 2 C. S.. - l l . i i ( a ) ,  11laki11g i t  a I I I ~ ~ P -  

meanor for  "any persol1 to lw druuk 11nd disorderly in ally 1)ul)lic 
~~lacc.. . . ." the jury l e tu rns  a wrd ic t  of guilty of disorderly 
c o l ~ t l w t  11ut 11ot guilty of Iwin? intoxicated: Hcld, tlir i t ; ~ t n t v  toll- 
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( 'l{IAlIXAI, IAIV I, (1-Couti~~ucd. 
climiii:~ted, ;1nd the record aiicl brief slloultl be lli\rro\~('(l to  llliltt(51'S 
of sul~staiicc ill111 moiuent by the cliniination of iinmi~trrial cscc1)- 
tions taktw ul)on the triwl tlirougll i~bundi~ i~cc  of preeilutioi~. I b i d .  

3. \\'here tlie d~efeiiclant lias I~eon acquitted on one c o u ~ t  in tllc bill of 
indictmelit, esceptions relating thereto are  imyro l~r ly  included ill 
the case oil appeal, and will not IN considered esccpt in so far  as  
they relate to the count upon which the defendant \ w s  convicted. 
S. 2;. U w i s ,  47. 

4. \I7l1e11 the charge of tlic judge of the Superior Court is iiot made to 
appear in the record oil n l ) l ~ a l  the, l)resumption is that the court 
correctly charged tlie law :wising on tlic evidence. H. v. Hwr'r'cll, 2lO. 

5.  I t  is the duty of the al~l~cl lant  to scc that tlie record is 1)rolwly 
made up and transmitted, and where the t r~i iscr ipt  on al)geal in ;I 

criminal case fails to show the organization of tlie court or that tllc 
court was held by an authorized judge a t  the tinie and place l m -  
scribed by law, and fnils to contain the indictment ~lgainst one 
of the uppellants and fails to colltaiii tlic verdict of the jury, the 
appeal will be dismissed for failure to send up neccssurg ljnrts 
of the record proper. AS. G. Golden, 440. 

6. The rword of a case is l)rcsumed correct illid tlic trial court s l iu~ ld  
not cliangc it unless i t  coiitains error which it  is his luunifest duty 
to correct, in which case tlie trial court lias the power a t  term to 
correct the error to nlake tlie record speak the truth, and on this 
appeal the case is remanded for correction of the record, it  appear- 
iiig that  the verdict of the jury was inadrertently recorded ns 
"guilty of murder in the third degree" wheii the jury had returned 
a verdict of guilty of manslaughter. S. v. Browlb, 513. 

5. I11 this case the esceptions of record a r e  considered although the 
transcript may be imperfect, there being no motion by the Attorney- 
General to dismiss the appeal and the defendant liaviilg been con- 
victed of a capital offense. s. v. Q~'.ier, 586. 

5. Where the transcript fails to sliow tlie organization of thc court or 
that tlic court was held by an authorized judge a t  tl 1)rescrii)ed 
time and glace the appeal will be dismissed, the matters being 
jurisdictional. S, v. Stafford, 601. 

9. The record in  a criminal action sliould contain the verdict of the 
jury, and under tlie facts of this case the cause would be remanded 
for correction of the record, but for the fact that the defendant 
is entitled to a qunvhn l  of the bill of indictment. R. 1;. Lcdford, 724. 

e Review 
1. h motion for a continuance is addressed to the sound discretion of 

the trial court, and his refusal to grant the lnotion is not subject 
to review in the abseiice of manifest abuse, and such abuse was 
not made to appear in this case. 8. v. Lca, 13. 

2,  A n~otion for change of venue in a criminal action on the ground 
of local prejudice and for the purpose of securing a fair  trial, 
(1. S., 471, is  a matter resting within the sound legal discretion of 
the trial judge and not subject to review on appeal in the absence 
of gross nbusc of this discretion. Ibid. 
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3. The I~urden of sllonilig error on appeal is on the ~ p l ~ e l l a n t ,  a s  the 
1)resumption i s  against him. S. v. Leu,  13; 8. v. Gc:rd)ter, 361. 

4. Altliough the State is restricted in its proof to the items set down 
in n bill of particulars, where, in a trial for misapplication of funds 
1)ursuant to an  unla\vful conspiracy, extending over a considerable 
1wric:d of time the defendants' motion for a bill of particulars is 
"partinlly denied" and cvidence is :tdmitted regarding items not 
i~~r lude t l  in the bill of lmrticul:lrs, but uy~on reque,;t of defendants' 
counsel the trial court instructs the jury to consider this evidence 
(mly its circumstances bearing out the particular items included ill 
the bill, i t  will be deemed that there wiis an understanding, acclni- 
esced in by all, that  the solicitor should furnish the defendants n 
list of tlic itenis ulmn which he expected to p m s  for conviction 
but n : ~ s  not to be confi~~ed to this list in the int xduction of eri- 
(letice, atid tlie admissiot~ of such evidence will not be held as  fatal 
clrror upun the tlefenclants' exceptions, the defendants having failetl 
to overcome the ~resu~nl r t ion  against error. S. 6. L I ? ~ ,  13. 

.7. Wl'llerc a conviction on several counts in an  indictment is upheld 011 

i ~ l ~ l ~ e a l ,  tlie defenclauts' exception relating to anntller count need 
not be c o ~ ~ s i d t ~ t c d  ~ l l e n  the sentence on s n c l ~  count runs concur- 
r('11t1y wit11 i111t1 does not exceed the sentenc2e upon the counts upo~l  
\\ l1ic.11 t l ~ c  coi~viction is ~ustainetl .  1 brd. 

(i. 011  :~l)lwal t l ~ c  Sulbreme Court call reriew only matters of law 0 1  

Icw11 infcrc11c.c.. ('onstitution, Art. IV. see. 8. S. v. Harrell ,  210. 

7. St, :tl)l)e:~l n ill lie from the tliscretionnry determination of a motion 
for :I new trial for newly discorcrcd evidence made a t  the nest suc- 
ceeding tcrni of' the Superior C'ourt after aflirmance of the judgtnf~~lt 
1)y the Snl)ren~c, Court. S .  r.. Lea ,  316. 

h. I'nt1t.r tlie faets of this case this appeal from an  order of the Superior 
('ourt denying a motion for a new trial after affirmance of the 
judcment by tlir Supreme Court is witllout merit :md is dismissed. 
S. I > .  S h i p m n ~ t ,  325 ; S. v. Khodes,  32'3. 

9. 1'1~111 conviction of criminal conspirac.y the defentlailts may bc finetl 
or imlrisonecl, but not both, and where through inadvertence the 
jutli.mtwt of the Superior Court iml~oses both f i ~  e and imprison- 
ment. the error will be corrected in the Supreme C3urt either in its 
:~l)pellate or supervisory jurisdiction, regardless of how the case is 
brouglit before the Court, and although the defendants are  not 
cwtitled to :I new trixl, the judgment nil1 be vaca-ed and the case 
rrm:rntled to the Su1)erior C'ourt nit11 direction that  proper judg- 
~ n e n t  11e entered, and for the l)urpostL of correctin: sucll error the 
S u ~ r e m e  Court nil1 exercise its supervisory jurisdiction on n 
nlotion to doc1ic.t and dismiss an  al~peal from a n  order of the 
Superior Court denying application for a ilew trial after affirmance 
of the judgment by the Supreme Court, the motion to dismiss being 
treatcd as a return of a n r i t  of certiorari. S .  v. Shipman,  326. 

10. Where a new trial is ordered on appeal for error cf the trial court 
in refusing to allow the defendant to concludc the argument to the 
jury, other exceptions relating to the trial of the action need not be 
considered on appeal. S. 1'. Raper,  48'3. 
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('ItIJIINAI. LAW I, e-Continued. 
11. Upon the trial of the wife for a secret assault upon her husband with 

intent to kill, pursuant to a conspiracy between her and lier co- 
defendant, par01 testimony by the husband as  to the contents of n 
l~olicy of insurance on his life in which the wife was beneficiary and 
lier payment of the premiums shortly before the assault is admissible, 
the matter being entirely collateral to the charge in the indictment, 
and held fwtho ' ,  the question becomes academic under her nd- 
missions in this case. S. u. French, 632. 

12. Where a new trial is granted on appeal for error in the charge an 
exception to the form of the judement need not be consitlerc~tl. 
5'. c .  Shepherd, fX6. 

13.  Where a nonexl)ert witness, after describing the wound, testifies that 
the deceased's death was caused by the "bullet that  went th ro i~gl~  
his head" : H c l d ,  conceding that the testimony was technically witli- 
in the exclusive field of esl~erts ,  its admission was rendered harm- 
less by the admissioil of subsequent testimony of n medical expert 
to the same eflect. S. u. Ellis, 536. 

Ir Rcconnide~'cctio~l. Rchetrring, a ~ d  Rei?refatCnwoit of Appeals 
1 .  A summary motion to reconsider nn opinion filed in a case before it 

is certified down to the Superior Court is not available in ordinary 
cmes nntl will he allowed only for the purpose of correcting some 
ljntellt error or to 1)rerent a, clear miscnrringe of justice, and the 
niotion is not ii~ailable ns a substitute for a rehearing, and a l~et i -  
tion to reconsider which is but n reargument of the case and a 
criticism of the tlecision will be dismissed, the Court having been 
fully atlrertent to the questions presented by all of the assignment. 
of error a t  the time of rendering the decision, and its failure to 
\l)ecifically mel~tion some of the assignments in the opinion does 
11ot del~rivc the a ~ ~ e l l a n t  of any rights thereunder, such exceptions 
I,cing necessarily overruled, but each of them being considered in 
the determination of the case. S. .r;. Lea, 35. 

2. Where an appenl, dismissed for a defect in the record, is consitleretl 
on its merits notwithstancling the defect, the prisoner's inotioil to 
reinstate his appeal will be disallowed, since reinstatement coultl 
rerre no useful purpose. S. v. Stnfford, 645. 

('1W1' LIESS see Agriculture D. 

('USTOMS AND USAGES. 
A Establishment and Proof of Customs and Usages. 

1. Evidence l!eld illsufficient to establish custom or that plaintiff relitbtl 
thereon. Goldsfei?~ 2;. R. I?., 166. 

I )AJIAGES. 
( '  Grounds for liecovery of Damages. 

b Prior Injuries and Confributi?fg Causcs of Injuru 
1 .  In  an action to recover damages for a negligent lwrsonal injury the 

plaintiff testified that prior to the injury in suit she liad been in- 
jured in another nccident in which lier pelvic bone had heen hrokcw 
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ill three places, but t h t w  was evidence that after the first injury 
she had returned to work m d  tliat the injury had :;ottcn \vcll. that 
I I ~ M H I  returning to work she had no syml~tom of lmin in lwr back, 
that she continued to \wrk until the date of thc injury in suit, 
some eight ~nontlis l a t t ~ ,  t l ~ t  iiumt!dintcly :tftt'i, the injury ill 
suit she colnplained of pitin in 11rr back, toget11t.r \\.it11 medical 
e s l m t  testimony based on X-ray l~icturcs talreu after tlic iujury ill 
suit  that two vertebrz of plaintiff's backbone were fractured tkntl 
tllat the injury resulted from tlie accident in suit, that after tlic 
injury in suit the plaintiff had not suffered 1~aii1 in tllc region of the 
former injury, is hcld not to est:lblisl~ a causal co~lnectioii bct\\.c\ct~ 
the prior injury and t l ~ e  injury in suit. Ucnrpatc~r c. Fitc,  (;!IT. 

1: Punitive Damages. 
I ,  Award o f  dlctual Ua~)tccycs as 1'1 ocyrtiuctc to 1ZtyRt to lJrrtritlzc 1)uv~oycs  

1. Where the plaintiff establishrs an :tssault by thc. ve1~1ic.t of t l ~ c  jury 
ulml supporting evidence lie is entitled to nominal dnmageq a t  least, 
and whrre the verdict of the jury fists the damages a t  "$200 
punitive" a ~ ~ d  tlwrc is c,videi~ce tliat tlie ldaintiff' was t,ntitled to 
recover a large sum as actual or compensatory dalrages: ZZcld, tlie 
fact that the jury did not distinguish between actual and lmnitive 
damages will not deprive tlie plaintiff from recovering the, sum 
designated. The distinction is pointed out wl~ere the verdicat of t l ~ c  
jury cbtabli41es that the 1)laintitf' is 11ot eutitletl to rt~c.ovcxr : I I I >  

ttctnal damages. I17nllic*r. M ~ w r r i ~ t i l c  Go., 511. 

E' Measure of Damages. 

1. The statutory mortuary t;tblt>s :Ire rvidentiary oi~ly, and thv tssl)ect- 
ancy therein given for a particular age must be considered by the 
jury together with evidence of the health, constitution and habits 
of the plaintiff' and his earning power in determining the amount 
of damages to which he is entitled a s  a result of a legligeiit i n j w j  
totally and permanently disabling him. Hubbard 2;. R. K.. Gi3. 

WEAPONS see Homicide G b. 

I{ Actions for Wrongful Death. 
d Proof that Death Resulted from Act of D c f e ~ t d a d  

I. Where there is evidence that a mail crane used to take bags of mail 
aboard train without its stopping had been allowed to become in :I 

htate of disrepair, causing a mail clerk to fall therefrom while 
performing his duties, and there is evidence that the clerk's health 
was good theretofore but that subsrc~uently he was not able to 
work and that he died several months thereafter, and declarations 
of the clerk made after the accident tliat his fall had injured his 
back are  admitted in evidence: Held. in an action against the rail- 
road company owning the mail crane, the evidence is sufficient to bc 
submitted to the jury although there was evidence contra that the 
clerk died of pellagra and that hi\ back was not injured in the 
fall. Zlrcitt r. R. R. ,  106. 
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1)ECIARATORT .JUDGMENT ACT see Actions H g. 

l>EEUS AND CONVEYANCES. 
,\ Reqnisitcs aud 1-alidity. 

1. A tleed, i~lthougli signed by the grantor, is not eff'ectual until rtctual 
or cc~nstructive delivery to the grantee, and the presumption of 
tlelivcry wising from registration may be rebutted by eviclence that 
the registration n.as inadvertei~t or fraudulent. GLul1t.y v. Rmitk, 
274. 

2 .  I{tlt\vcrl~ the immctliate grautor and grantee in a deed the registra- 
tion of the instrumei~t is not necessary to pass title to lands, tlw 
1)rovisions of our registration laws applying only to the rights of 
sub~setluent 1)urc~I1asers nnd eretlitors of the grantor. Jjn~rl ;  c. 
Jlitchcll, 330. 

( '  Construction and Operatiou. 
c hWutes and I ~ ~ t e r c s t e  Created 

I .  17'hcre by ;111 csatnii~ation of ;i deed it clearly appears from the man.\ 
rc,straillii~g esl~ressions contained therein that  the grantor iutendetl 
to convey ;I life estate only it will be so co~~s t rued  although the tleccl 
tloc,s not use the> language ordinarily employed to conrcy such :ti1 

estate. C. S., 901. Boomcv v. Grantham, 230. 

1. An order tlenying u n~otion for injunction against the violation of rc- 
strirtive cuvenants in a deed by the grantee's successor in title, 
l):tsccl 1qxm findings that the uaturc of the development had so suh- 
stantially changed as  to render the enforcement of the restrictiou 
i~~tvluit:lblr, is affirmed in this case. Oldhnm v. JfcPheetcm, 141. 

Ul~>S(.'EX'I' ASU UISTHIBUTIOIV. 
' Righth :111cl Lit~bilities of Heirs a i ~ d  Uistributees. 

O .Ldca~rct mmts  
1. Wl~c~rc the cl(wased leaves u will clisposing of his estate the dwtr i~l t ,  

of i~tlva~~ceinents to his child or chiltlren 11i1s no application. C'. S., 
lUSA(2). IVcvcttc 2?. PYecette, 89. 

1)ISC'C)YP:HY see Bill of Discovery. 

I)I\'OItCIC. (An~lulinent of marriage see Miwringc (.'.) 

A Grounds for Divorce. 

1. Ail action for divorce on the grouud of five bears segaratitm can 11c 
maintained only by the injured party under the provisions of N. C. 
Code of 1031, 1659(4), while under N. C. Code, 1659(a) it may be 
maintained by either party but it  is required that there be allega- 
tion and proof that  "no children have been born to the marriage," 
and where the corn1)lnint for divorce on the ground of five years 
separation does not contain the allegation required by section 
1659(a), i t  is founded upon 1669(1) and where all the evidence is 
to the effect that the defendant is the injured party the action is 
1)roperly dismissed as  of nonsuit. Reeves z.. Rceves, 7 W  
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b illinzonl~ I17it1~o~ct Uicorce 
1. TT11ilc C. S., 1665, relating to :~limouy u1)ou judpn..eut for  tlivorcc r r  

mcnsn ct t l~oro ,  does not a11l)ly t o  :UI action for alimony \\-ithout 
d i rorcr  undr r  C. S., 1667, yet the  two s ta tu tes  :\re cognate ant1 may 
bc co~lsitleretl tc~gether, a u d  ill a n  :kctioil under ('. S.. 1667, the' 
; ~ l l o w ; ~ ~ ~ c e  of re;lsonable subsistence to the  wife i ~ n d  cli i ldrel~ ill111 

the  a l l o \ ~ a n c e  of counsel fees should bc 1)ast~tl 08 i  the  tlcfrntlant's 
means tx1111 ~ o l ~ ~ l i t i o n  ill lifo, ~ t r . ,  ant1 ~vl icre  the  rrcoril 011 nl)l~t':~l 
f rom : u ~  o rd r r  relath:: to such ~ I lo \vance  i s  not  su t f ic ie~~t ly  clefinitc, 
on this question the  case will be rciua~itlrd.  Kisri- I . .  Fii.w7r, 42s. 

1. Where u11o11 ;I hearing ulwn :I rule c l i ~ e c t i ~ ~ g  the deftbutla~~t t o  \Iiu\\ 
cnuse w11y he  should not be held iu  contempt for  tl ~sobediencc of the  
court's order for hi111 to l ~ y  certain week13 sumb to his u i f e  uudel 
('. S., 1667. the  court  finds t ha t  t he  defendant's refusal  to obey the  
order n a s  wilful, nit11 u t ter  conte~nllt ,  nnd charncterizetl h j  a n  
ahsrncr of ;illy rffoit  lby tht. rleftwlant to  obej- t h e  order,  judgmc~i t  
t h t  the, d e f e ~ ~ d a n t  \\;I.: iu conteml~t  and  t h a t  h e  be impriho~lcll will 
be u l~held  on L I I ) ~ J F ~ L ~ ,  it htlin:: manifest  tha t  the  defentlant \r;l.s 

h ~ i i ~ ~ i c i a l l ~  able to coiul)ly wit11 the order Ltttle I.. Litt lc,  694 

1~1<.lE"TS see Bills a n d  Xotes I .  

I )T ISG T)E('I,ARATIOSS see Homicide G c. 

1SI)UCATlOX hec Schools altd School Districts. 

l3 Summary Ejectment.  

1. TThere a deed of t ru s t  cou ta i l~s  a provision t h a t  in the event the, 

property i s  foreclosed the holder of the  bond secilrecl by the  deed 
of t ru s t  should have tht. r ight to bid in t he  property and  if the  
property w :~s  so bid in the  person in lrossessiol~ of the  grolrerty 
s l~ould  be considered the  tellant a t  will of the 1)urcllaser and the, 

1rrol)ertg is  foreclosed under  the  deed of t rus t  and  bid in by the  
l)ondholtler, :lnd thr reaf ter  t he  l~olldho~tler brings summary ac t io i~  
in ejectment before t he  justice of the lwace, C. ti., 2065, and  the 
t l r f c ~ i t l n ~ ~ t  sets ul) the  dcfense tha t  t he  bolidholtler hid in the prop- 
er ty  a t  the sale f o r  the  benefit of t he  defendant,  etc. : H e l d ,  the  
l ) r i n c i ~ ~ l e  t ha t  a tenant  will not be allowed to dispute h is  lalidlord's 
title dur ing the  continuauc.e of the  tenancy a11l)liec; only where the  
c o r i r e ~ ~ t i o ~ i a l  relationship of landlord and  tenant  esists ,  ant1 the  
title to  the  inrtrl~rrty lreing in issue, the  jurisdiction of the  justice 
of the  peace was  oustell, and the 1)rocetdinji was  ~ r . o ~ e r l y  dismissed 
a s  in case of nonsuit u p w  npl~eal  to tht. Superior ('ourt. Ills. Cn. 
c. Tf~ttetf, 431. 
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ILJECTMENT-Contimued. 
(' Pleading and  Evidence. 

1. I n  itn :~c.tion to r t w r e r  lands the   lai in tiff introduced eridencc of his 
t i t le by ilrrtl containinji i ~ n  cm.ty)tion in favor of the  clefentlant, but 
of-fcretl 110 eritlencc tha t  the  defendant's use of the  lancl was  not 
withill the e s c t ~ l ~ t i ~ n .  t ~ n d  the  tlefendant introducetl no t~viclt~ilcc~: 
13rld. ;t jutlgnirnt of nonsuit was  prolrerly entered,  the l ~ u r d e ~ i  
Iwing u1~1ii  the plaintiff t o  1)rore tha t  the  1)ossession of the  tlefend- 
itnt was  ~vroilgful, aiid tht: rule t ha t  a lrarty claiming under an  
~~sce l r t i on  in a cleetl has  the  hurtlen of proving tha t  his claim is 
~ v i t l l i i ~  the t~scty)tion (low not apply, therc being notliing to show 
thnt tlie cleft~ntlmit was  claiming under t he  esrrptioii. P('nr.oc1; 1. .  

I < .  I<.. 216. 

1. Where the  creditors of a person file an  inroluntary l)etition in biL11li- 
ruptcy :igaiiist h im  with malice and without probable cause, i111tl 
the  debtor has  been discharged in t h e  Federal  Court, h e  has  t h r  
r ight of 'lection to have his tlamages assessed in a n  iudependent 
;letion for  malicious prosecution or have them assessed in the h ~ l l i -  
ru1~tc.y lrroccwlings. A7rrssif 1..  Good?nait, 451. 

A Duties and  Liabilities of Power Com1)anies. 

1. I n  a n  action against  a power comgany to  collect clamages for  \rronc- 
ful  death  alleged to have  been caused by i t s  negligently causiiig :In 
escess i r r  voltage of electricity to be transmitted to the  home of the 
intestate through a defective trnnsforiuer, resulting in t he  death  of 
the  intestate when he  came in contact with a wire in his basement. 
the  eridence tended to show tha t  t he  intestate had instnlled a n  
extension wire in his basement without proper insulation or con- 
nection, ancl t ha t  he was  killed while attempting t o  cut the  live \virts 
with metal  l~ l iers ,  and  t h a t  lie failed to cu t  oft' the  current goiilc 
into the  house before attempting to  cut  the  wire, together with 
widence  tha t  under t he  conditions of dampness in the basement a n  
ordinary voltage for  houses could have  produced d e a t h :  Held, tht, 
tlefentlant's motion a s  of nonsuit should h a r e  been allowed, the 
evidence when viewed in t he  light most favorable t o  tlie plaintif-f 
disc1osing contributory negligence barr ing  recovery a s  :I mat ter  
of law. Rzcahiug u. U t  ilif ie8 Co., 434. 

I~:JII3E%ZLEMICST. (By  bank officers see Ranks  and Banking I c . )  

13 Prosecution and  Puiiisliinent. 

1. Under the  evidence in this prosrcution for  embezzlement a chargc 
directing a verdict against  the defendant was  error,  the question of 
fraudulent intent being for  t he  jury. A'. v. Pnrdue, 696. 
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ICRIINENT DOMSIN. (Injuries to lands as  constituting taking see Municipal 
('orporations E f ;  charter provisions limitins time for bringing action for, 
sec hlnnicipal Corporations J b.) 

A Nature and Extent of Power. 

6 Lrrtcful i7sc 

1. The lmver of eurinent d o u i ~ i n  does not esterid to :ondemnatiur~ of 
property for unlnwful purposes, such a s  the creltion of private. 
nuiwnces, which in proper instances are  suhjt>ct to equitable re- 
strnint. d n d e ~ ' s o n  z;. TT7a2/nesz;ille, 37. 

KQUAIJ%ATIC,S E'UXUS see Schools m d  School Uistricts A c. 

I:QUI7'Y. (Sllecitic equitable remedies see Particular Heads. I 

1: I.;~cht~s. (See, also. C'i~~~?ell:ltion of Instruments R c ; Banks tind lk11ik- 
ing 13 a 3.)  

1. Ordinnrily, it11 wtion \\ill 11ot be bi1rrt.d by lache,s unless the legal 
right has bevn lost by delay, and injury to land caused by the 
nitriutennnce of a nuisance gives rise to successive cluses of actions, 
auil the right to abatement thereof xvill not be defeatetl uuless 
t h t ~  nuist~nce has been maintained long enough to effect a change 
of title by prescription. .4ndcrson t.. T~'ayncsz.il7c. 35. 

.i Naturc and Application. 
7) i tpplication of Doctritic of hkchcats 

1. Wlrrre an incorporated town is devised 1:111tls in foe simple urlrli- 
cumberccl by a trust or condition subseqneut, nni thereafter thc. 
to\m charter is repealed by the General Assenrbly, the lnnds so 
devised to the town escheat to the State, mid u ~ ~ t l e r  the provisio~is 
of our statute to the University of North Carolina, Art. IS, sec:. 
7, C. S., 6784, the town having the fee simple title to the property 
nud having no debts nt the time of its dissolution and the lancls 
not l~aving been purchased for other than strictlv governnlenti~l 
purposes, and the General Assembly not having undertaken to dis- 
pose of the property. The history of escheat in the light of t11~  
doctrine of the old English feudal tenures and of i ts present 
significance discussed by Stacy ,  C. J. University v. ~ Y i g h  Point. 865. 

I3 Proceedings. 
c Pleadings and Evidence 

1. The provisions of C. S., 57S4(a), applies only to proof and not to 
pleadings, and its provisions may not be taken a d ~ a n t a g c  of by it 

demurrer to the pleadings. UnCversifu v. High Point, 558. 

ISSTOPPEL. (Tenant estopped from denying landlord's title see ICjectu~clrt 
B c.) 

A By Deed. 
a I n  General 

1. Husband held estopped by deed to wife from denying her titlv to 
land formerly held by entirety. TVilUis 77. Tnlli8. 517. 
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C Equitable Estogpel. 

1. 111 this case there was a long delay by the debtor giving a note 
secured by mortgage on lands in settlement of ail account in dis- 
lmting the validity of the note alid mortgage for want of considera- 
tion u11on the contention that the note was given for land never 
conveyed: Hcld ,  the lapse of time and the giving of note did not 
bar thc maker from establishing by his evidence liis matter ill 
defense. 12ichardso?~ v. Nat terwhife ,  113. 

2 .  Where a countg treasurer otf'ers his official bond executed by a surety 
company, hut not siglied by him, and the bond is uccepted by this 
couuty comnlissioners and the treasurer enters upon his duties 
under the bond, and thereafter the treasurer and the surety tcnder 
itnotlier bond in a smaller penal sum in substitution of tlie first 
bond: Held,  nlthougll the failure of the treasurer to sign the first 
bond was a n  irregularity, C .  S., 844, both tlie treasurer and the 
surety recognized their liability tliereoli by otf'ering the second 
bond ill substitution, and both are  estopped to deny the validit.\' 
of the first bond on the ground of such irregulnrity. COIIII'R. of 
Ui-uns~cicl;  cL'. Z~trna,~?,  542. 

3. A laud corlwrntion through its president tsrcuted it witrriruty deed 
to certain lands, and the grantee therein thereafter couveyed the 
lands by warranty deed to the president of the corl~oration per- 
sonally, the latter giving purchase money notes secured by a mort- 
gage for the balance of the l ~ r c h n s e  price. The lands were fore- 
closed and sold to a third person under a mortgage on the lands 
ou ts tand i~~g  a t  the time of the conrryance by the corlmratio~i and 
the conveyance by the grantee in the corporation's deed. Action 
was instituted against the president on the purcliase money notes 
esecuted by him in his private cnpacity, and the defense of tot111 
failure of consideration w t ~ s  set ul) by him: Held,  the  resident was 
not estopped by his knowledge of the prior mortgage from setting 
up the defense of failure of consideration for tlie notes, the princi- 
l ~ l e  that a 1)erson will be estol>ped from asserting his lien on landb 
\\here lie knowingly permits another, without objection, to purchase 
the lands, not applying, since the defense related to the considera- 
tion for the notes and did not assert nny interest in tlie lands. 
Patto'sow v .  Fuller, 788. 

I) Pleadiiig, Evidence and Trial. 

b N e o e a s i t ~  o f  Pleadilzg Estoppel 

1. Where a husband gives a deed to his \vife for Iantls lield by them 
by entirety, and thereafter the husband obtains an absolute divorce 
from the wife: Held,  in the wife's action for the possession of the 
lands i t  is not necessary that she specifically plead that the hus- 
band was tlstol)ped by his Aeetl from denying her title. Tl'illis u. 
lfTiUt'8, 517, 
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EVIDESCE. ( I n  crimiiial cases see ('rimiual Law C: : in particular actions see 
Rills and Notes H c. Contracts F c ;  Highw:iys B 11, etc.) 

( '  Burden of Proof. ( I n  action for reformation see Reformation of In-  
itrumenta <' d ,  in actions in ejectment see Ejectment C ,  u w n  plea of 
statute of limitations see Limitation of Actions E c 1, in negligence 
actions see Negligenre D 11: to establish 1)arol t l ~ ~ s t  see Frauds. 
Statute of E b 1.) 

tc Gcxeral Rules 

3 .  The burden ia on the l)laintiti to off'rr evidence in support of a11 
essential anil material ~ l e m e n t s  of its cause of ac.tinn. Bcmk I. .  C O I I -  
structiow Co.. 100. 

1) I{elcvancy, Alt~tcriality anil Conipetencj ill General. 

1. Hc ld .  in an action to declare a tleetl void on the gr~)uiid that it \\ils 
~iever  tlelivcred to the grantee who died prior to 1 he institution of 
thc action. tcqtimony oKrred by the grantor tent11 ng to shov that 
the ( l e d  had not been delivered is prol~erly adrrittetl :1nd is not 
incompetent under C. S., 1793. G ~ t l l c ~  t'. Smith, 274. 

2 .  r n d e r  the l)rovisions of C. S.. 1795, a party or pel 3011 interested ill 
the event, or a person under whom such party or person interested 
clcxrives his interest, may >lot testify in his own br>half against tlir 
cSsccutor, adluinistrx\tor or survivor nf a cleceased c30iicc.rning trans- 
actions or communications with the tlecensed cwaept where testi- 
mony of the same transaction is introduced by the relsresentativcA 
of tlie deceased, and propouuders and caveators :re partic,< intw- 
estecl in the event within the meaning of the statutc. I?z  1.c II.ill ot 
Bro?en, 347. 

:3. Heirs a t  law of a dece:~secl are  not excluded l ~ y  reason of their 
interest in the event from testifj-ing as to the mental capacity of t11v 
deceased upon the issue of mental capacity raised upon caveat of 
his will, and it is competent for them to testify roncerning transav- 
tions or communications with the deceased for thc purpose of shon- 
ing the basis of their opinions relative to tlie mental capacity of 
tlie clrceased, and where the charge of the trial court instructs the 
jury upon the reception of such evidence in acco-dance with this 
rule uithin the understanding of the jury, the charge will not be 
held for error in that the jury were instructed not to consider such 
tes t in~onj  of transactions with the deceased as ":rubstantire" evi- 
dence. Ibqd. 

4. I n  an action to recover for services rendered deccawcl testimony 1)) 
the plaintiff' that the decensed lived with l)laintiff, that  1)laiiitiR 
boarded him and took care of him fur sixteen inor~tlis, etc., is held 
incompetent under the provisions of C. S., 1793. Price v. Pltatt, in!). 

c Pt'ivilegcd Conm~r~zicaf ions (Comgetency of testimony *sf wife see Hns- 
band and Wife F c.) 

1. Where n trustee for the leuder of money secured by mortgage on 
lands has acted a s  the attorney for the lender, transactions and 
communications between them are strictly confidential, and testi- 
mony by the attorney of a statement of the lender nmounting to an 
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ad~nission of a charge of usury by the lender is incompetent in i111 
;~ction ba. the borrower to recover for usury charge11 alld paid, :111(l 
itu ntlmission constitutes reversible error. Sfc~Sc,ill I.. I'honzns. 'll!,. 

1. 1)ecl;lration of past occurrences is inatlmissible i ~ s  substi~ntive cb\,i- 
dence I ~ n t  inay be competent to imlw:tc2l1 witness. Hubbard I.. I?. I ! . .  
676. 

E' Admissions. 

1. ('ertain declarations and exclan~i~tiolls made by the clefciitliult in llii. 
case are  held not to constitute an admission of liability. JlcLcod 1 ' .  

Hicks, 130. 

tl LIZ/  .Lgorts o r  Reprcsctztatices (By ii~surimce agent see Insurnlice I< cs 
2 ;  tleclarations admissible under rcs pcutcc rule see hereunder (; h . )  

1. An ilttorney employed to check over the nccounts of his client ill 
order to ascertain its correctness acts within his implied authurity. 
:it least, as  an agent in writing a letter to the creditor the day 
followil~g his examination and investigation of the books, admittin:: 
tlie corrwtncss of a certain item and denying the corrcctiless ot  
o t h c ~ s ,  and the letter is admissible agnillst the client in :III actioi~ 
ill \r liicll the item admitted to be c o ~ w c t  I>y the t~t tor i~c ' j  is dispntt.11. 
Kichardson 1' .  Saffcrzchite, 113. 

2 .  \\'here ail attorney \\-rites n letter ill tlie coarse of his emplopnent 
ackriowlcdgiiig for his client the correctness of a certain item as it 
alq)cnrctl npon the creditor's boolra, the letter is coinl)etei~t ulwn t11(~  
trial as tin :~clmission of ail agent on the qu~s t ion  of tlie c o r r e c t n ~ s ~  
of the item, but it does not have tllc effect of a solemn aclinissicn~ 
i r ~  judicio but sti~ncls 111)011 the snnle footiilg ils ; I I I  :idlnission of ;illy 
other ;luthorized agent. Ibid. 

r2 Adtniusio~~s i l l  Pleadings 
1. Wliere tlie comylaint is verified the fi~ilnre of the 11efrlid:utt to tilc 

answer is an adniissivn of its col~tents, and the tlefend;rnt is affwtcd 
with notice of all procwtlinzs pentling tht' tri;~l.  F l u )  c ' c ' ! ~  (111d ( '0 .  I '  

12o1tsc, 296. 

(: Hearsay Evidence. 
(1 In General 

1. In :In action against ;I city for trealmas to lwivate lan,ds tcWmony 
by the plaintiff that the mayor of the town, wlm waq not a nitnrss. 
had told her that  if she would defer the :lction for a certain tiin(, 
lie was sure that he could get her claim nl~proved is 11eld incom- 
petent as  hearsay evidence mld constituted prejudicial error nl~on 
the city's esception and appeal. Xoge 2;. Qrt'e~rrillc, 939. 

11 Dcclaratiom as Co+zstituting Past Res Gesta! 
1. A declaration of a n  agent which is merely a narration of ti l m t  

clccurrence is not admissible for or against the principal even thougI1 
the act referred to was within the scope of the agent's authority 
and his agency \\-as continued, such tleclnrntion not coming withi11 
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the res g e s t a  rule, but such decl:imtioi~ limy be sdn~issible for the 
purpose of contradicting aud i m l ~ a c h i n g  the tcsti~nony of the, :Izel~t 
s i ren nl)on t l ~ c  trial. Hubbard r .  R. I?.. 673. 

1. Parol c~ritlcnce is adn~issiblo to s l ~ o ~ v  :I rerl)al :tgret'ment c o n s t i t l ~ t i ~ ~ g  
a rot~elition precedent to the eff'evtirencss of a writlen contract when 
such verbal agreement d o ~ s  not contradict the written terms of thc 
contrnc3t. l lyilso+~ v. Fcv'tilico Co., 339. 

2.  Eritlc11c.c of the intent of o11c of the l~nrt i tx  to a written col~trilct is 
not :~tlmiasible aga i i~s t  the other when it is contrary to tllc inteut 
c,sl)rc'sscd ill the contract itself u ~ i d r r  :I 1)rolwr intt?rpret:xtion of tho 
inst~wnltwt. Sit~ylcto?z v. R. A'., 462. 

1. A l :~yi~ian or ~lol~tlslwrt witness may testify to tht. fact :111d locatioil 
of an  incision or wound in the esterior of the body, inc>luding thc~ 
eyeball. dlcLcod v. Hicks, 130. 

2. Whether a n  o ~ e r a t i o n  for the reluorill of a cnt:\r;lct \\as l)t,rforn~ctl 
in the corrclct manner by a proper incision a t  the (correct ldnce and 
with the skill required by law is cscl~isirely a inntter of cslwrl 
testimony. Zhid. 

3. It is not required t h ; ~ t  ;L witness be mi esl)ert in order to be quillitit'd 
to testify, from observation, wliether a certain 1~'i.uon was sane or 
insane. IVI 1.c W i l l  of Brown, 347. 

4. Where there is sufficient evidence) that  a surgeon in his olwration OII 

his patient had used certain receptacles and instrumentalities ~ u a d v  
of gl:~sr it is competent for thc pntient and other i~onmedical ex- 
perts to testify as  a fact within their own lino\rl(~dec that c2el'tnin 
pieces of glass 1xlssecl f r o n ~  thc patient's body s~ thwlncn t  to thc. 
time of the operation. l'e?tdcr.nraff v. Ro!jnfsr, 354. 

5. I n  this case the question involved \ \ a s  whc~ther tht. de f r l~dmt ' s  (lam 
had been negligently constructed and maintained, and the defentl- 
ant  offered as ;I witness the fort>mim \1ho had con*kructc~tl thc cl:rm 
who testified as  to its construction and that he lad c u m i n e d  it 
after the break, t l ~ c  nitness \\.as then allowed to testify that  he had 
an  opinion satisfactory to himself a s  to the cause of t h t ~  break 
and that  the break was caused by some manner of esl~losion: Held. 
the opinion evidence n a s  competent under the rule th:~t  comumi 
observers nlay testify to the results of their obseivation.: made nt 
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the time in regard to comnion appearances, coiiditions, etc., wliic41 
( a ~ n n o t  1w rt~produce~l ; ~ n d  mtldr 1)nlpal)le to :I jury. Nwt'is 1 ' .  

L(~rnbr?l~, 606. 

ti. \Vlierc~ in :I ln~rsonol injury action all the iionc~xgrrt evidence is to tlic 
effect that the plaintiff was injured to some extent by the accidcnt 
in question, and the plaintiff offers a medical esI)ert witness wlio 
had taken X-ray pictures of the plnintiff's spine ~ v h o  testified on 
cross-examination that  two vertebrie had been fractured, tlie testi- 
mony of the witness on redirect examination that in liis ol)inioii 
tlie accident causcd the injury to the rertebrie will not be held for 
prejudicial error as  invading tlie province of the jury \\-lien tliil 
testimony is based upon the expert's examination of tlie X-ray 
picture and a proper hypotlietical question assuming the facts a s  
contended by the plaintiff, the question being addressed to the issuts 
of damages and not to the issue of negligence, and the questioi~ 
not calling for an  opinion as  to the existence of a controrerted fact. 
rmd such expert is also competent to testify as  to whether tlic 
injury suffered by the plaintiff was, in his opinion prmancnt. 
D m p s t e r  ?:. Fite, 697. 

5.  In :ti1 nction ugc~inst u city for the del~rc.cit~tiun of the value of t l ~ c  
plaintiff's land caused by the emanation of noxious odors from thr 
defendant city's sewage disposal l~ lan t  i t  is compettwt for witnesses 
\vho rcsidecl nearby to testify from tlicir knowledge and observation 
us to the difference in  value of the plaintiff's land immediately 
before and immediately after the elnailation of such odors. G't'tr)~ I . .  
Iiigh Point, 756. 

S. Testin~ony of expert that  insured would not be able to again pc.rform 
his rcgn1:lr cml)loyinent 11dtl competent. C'IYT~I I'. ('ctsitolfy Co.. 
767. 

(1 1 : o ~ n ~  of Hypothetical Qucstion 

1. Thc form of the liypotlietical questions l1ro1~crunt1t-d to :ul c x y t ~ t  wit- 
ness in this case a re  not held for revesible error untlrr nutlioritg of 
In rc Petersov, 136 N. C., 14. P z ~ b c t t  2:. Dycr, 684. 

2 .  A hypothetical question :~sBed tlie ld:~inti!Ys n~etlic:~l expert ~ ~ i t i i w s  
upon the assuiuption that  the jury find from the evitleiice the facts 
to be as therein stated will not be held for error f'or its failure to 
state the burden of proof on the facts assumed, nnd the defendant's 
contention that the question should have been stated "if thr  jury 
should find from the greater weight of the evidence, that . . . ," 
and not "if tlie jury shoulcl find from the evidence, that . . . " 

cannot be sustained, the court having correctly stated the hurclen of 
proof on the issue in liis charge to the jury. Denzp~fcr c. Fitc, 697. 

3. The testimony of an  espert witness must be based upoll fncts \vithin 
his knowledge or upon the assumntion that  tlie jury shall find cer- 
tain facts to be a s  recited in a Iiypotheticnl question, but in this 
case the form of the hypothetical questions l~ropoundetl to tlie plnin- 
tiff's expert witnesses is not held for reversible error under the facts 
of this case although the form of the quostions n.:~s not, perht~l~s.  
technieallg corrct, there being two expert n.itncsscs for thc plaintiff 
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testifying tha t  two vertebr:e of tlie 1)1:1inti!Ys backbone had bee11 
fruc.turc~c1, ant1 three eslbert \ ~ i t u e s s e s  for  tlic clefendant testifyii~g 
to tlic c o ~ ~ t r i ~ r y ,  mi(l i t  i~lil)e:iriuq tha t  no ljrejudicc liatl resulted to 
the  i l c f ~ ~ u d ; ~ ~ i t  f i t1111  t he  form of the cluestions rscc31)tetl to. lhid.  

4. Fac t s  not \ \ - :~rr i~nte( l  by the  tes t i~uony offered a t  t he  trial 111:ty not he 
assumetl in n l~yl~otl iet ici l l  question t o  all (1q1ert w i t l l~ s s ,  but  ill this 
case i t  is  li(~lc1 there w:rs ~ i o t  suc11 :t tlclr:~rture f rom tlic rnlc :IS to 
c o ~ ~ s t i t n t r  r c r e~~s i l ) l v  error.  $'load r .  Jfotot- Co.. 794. 

LL S a t u r e  and  licquisitcs. 

1. Wlierc the  sheriff in to  n l ~ o s c  liantls a n  esecutioll 011 a jutlglwlit is 
l)lnccvl re turns  tlit' snmc with n 11ot:~tion tha t  tlie judgmelit debtor 
l i a r i ~ i g  filccl a s tax  bond the cwxut ion is returlicd, aiid :~ttuclicd to 
the r t ~ t u r n  i s  :I bond reciting t h a t  t he  slieriff had Icriccl ul)on tlie 
lrrrsonal prol)erty of t he  dt,btor a l ~ d  1)ermitted i t  t 3  reui:~ili in tht, 
clel~tclr's l~oss twiol l :  Hcld,  a l t l i o ~ ~ g l ~  the re turn  ot' the sheriff is  
11rinut fac2ie PI-itlcncc, of a l ) r o l ~ t ~ r  levy, the presumptioli is  rebuttal)ltb, 
illl(1 tlic re turn  fail ing to colitain an  itemized statelllent of thc. 
11rol)crty :11it1 disclosing tha t  the  l~royer ty  had not lreeu t:tkeli illto 
tlw l)ossession of tlic sheriff rebuts the  l~ re sumpt io~ i ,  :rl~tl tl~ca 1t,ry 
will he l~el t l  roitl. C. S., 675. Untrli 1. .  Hull, 570. 

1. \Vllere judgmelit agains t  t\vo joint tot't-fecraora i s  i~ t t i rmal  by the 
S u l ~ r t ~ m c  ('ourt antl j u d g ~ i ~ t m t  a g a i l ~ s t  t he  sureties oil thcsir respec- 
t i r e  sn l~ r r s r t l r a s  bo l~ds  is  rendered ill the  Sulwrior C'ourt upon 
certific:ltion of tlie ol>iiiion of the  Sul)reme Court, and  esecut io l~  
against  tlie defendants and  their  sureties i s  orderetl : lieltl, neither 
of t he  sureties i s  e~i t i t led  t o  a s tay  of execution on the  ground 
t h t  one of the  t l r f e l ~ d m ~ t s  hat1 become insolrelit ;\lid placed in 
receirersliil) l)cl~tling the  nppenl, the  sureties bein!: boulicl by the 
jutlgn~tmt :111d li:~blc to  the amount  of their  respectire bonds. C. S., 
G O ,  ant1 the surety on the  ilisolreut de fe l idn~~ t ' s  bond cannot raise 
tllc quc~stion :IS :~g;rilist tllc judgment creditor of its; linbility to tllc 
solrelit t l t~fontla~it  I I ~ H ) ~  l ) i~yni t~nt  ( ~ f  tlie full  aniount of the  judg- 
nlcnt by the  solrent tlefrntlnnt : ~ n d  tllc t ransfer  of tlit, juclgmvnt to 
a trustee for  i t s  hcwefit. I f t r ? ~ i l t o t ~  r .  N. I { . .  1X. 

1C Execution Against the per sol^. 

1. 9 0  esccnt io~i  call issnt, ; tga i~is t  tlie 1)erson of :I drfe11t1;uit ill ;ill i~etioli 
for  mnlicious l~rost~cutioli  in t he  nbselice of a fintlil~g of exprc~ss or 
n c t m l  m:~lic.tl. antl wlicrt: the  jury's rerdict ,  interprcltetl ill the  light 
of tlie issues m ~ d  charge, finds only irnplird malice, i t  is  vrror for 
the judgnient of tlie Superior Court  to order t h a t  execution against  
t he  persons of the  defendants issue upon re turn  of r:iecutio~i :rt.:~inst 
the  property ulisatisfied. 1T7atso~c r .  JIilton, 574. 
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1. Evitlwce tendi l~g only to show t h a t  t he  plaintiff, a f t e r  sel,tlratiol~ 
f rom 11rr l~usbmicl, roluntari ly returned to  Iier father 's  house :1n(1 
11c.rfor111ril regular 1io11sen.ork therein and  ~ ~ n r s e d  her  f n t l ~ e r  until 
his t l c : ~ t l ~ ,  witlwut irny e r i d e ~ ~ c e  tha t  she rsl)ectecl coiiil)e~isntiou or 
t l ~ i ~ t  livr fa ther  i l~ t e~ ide t l  to l ~ t y  for services so rendered, is hcld 
insufficient tc~  1)~. sul)mittecl to tlie jury ill nn action to recortlr for  
such s e r ~ i c w  U ~ I O I I  ;I ~rrcctrtrtm ~~ lc t ' u i t ,  i t  being manifest  t ha t  tllc 
tli~ugliter l~erformetl  such serriccs a s  ;I member of tlie family af ter  
tlicb f i~mi iy  rc~la t io~~sl i i l )  i ~ i ~ t l  beell rc~est:1blisliet1. .IrrcIc.rso~~ c. l 'horw 
bwy,  T S l .  

1,: Sales and 1)istribution of Estate.  

1. A proniissor~- uote give11 11s a son to the t w c u t r i s  of his fa ther  for  
i no i~ t~y  I~orro\retl from the  cstirte long a f t e r  t he  dt.at11 of thtl testator 
; I IY  not adr:~ncements.  I ~ u t  ilrto bintling upon the  son. 11ot11ing elscl 
:~ l ) l~e:~r ing,  a s  liis l)erson:~l o l ~ l i g i ~ t i o ~ ~ s  to  t he  esti~tt., but such ~ ~ o t e a ,  
:~ltliougli r t ~ i t i i i g  t h a t  they s l i o~ l t l  be regartlcd a s  ; ~ t l ~ ; u r c o r n e ~ ~ t s  
i111tl alloultl I I P  :Iccountrd for  out of the tlcrisee's i~lt t>rt ,st  ill tlics 
estate,  do ]lot vonstitute :I lien o n  tlir lantl devised :IS i r q ~ i ~ i s t  thv 
deviser's t r ; ~ ~ ~ s f ( ~ r r ~  ill tht. :~ l~sei icc  of r tyistr i l t iol~.  / ' t ~ , i ~ ' t t ( ~  Y. 
Pt'ccette, 89. 

2, 7Yl1tw, a f t e r  tlie (leiit11 of the  t r s t i~ to r ,  ill1 of rlie b p n e f i c i w k  ul~t ler  
the  will enter into a writ ten agreement thnt  a certaiu s11111 sliould 
lw rct i~ s ide  for  a tumbstone ant1 to  p i ~ y  funeral  eslwllscs of tlleir 
mother, t he  testator 's  wife :  Hcld,  tlie ngreenlnit  t1oc.s not amount 
to iin tbspress 1)romise by tlw Irr~ieficiaries to  1):1y the' sum if tllts 
(>state was  not suflicient therefor, and in the  absence of sucli espresh 
: lgrrrmel~t the beneficiaries woultl not Iw lrersoni~lly l i r~ l~l (>  tlierc~for. 
and  the  :igrtwment t l (~es  not constitute n lien on t l ~ c  l i~ntls of ollrs 
of the  t lcrisrrs in tllc hands of his trirnsfrree. Ibitl. 
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ISSECUTORS AND AL);\IINIS~'I~.~TC)I<S-C~?~~~IIU~~. 
F Sales Ui~der  Order of Court. 

11 Coitjil'nlatioti, h'ctiucd Bids a ~ t d  Rcsalcv 

1. Whert. in a slwciitl proceeding before the clerk the intestate's 1:lnds 
have l)eci~ sold to make assets, the statute recluii~es tllc! clerk to 
ordw a resale if an illcreased bit1 uccortliilg to the l)ro\-isions of 
tlic stutute is mntle within tell days, and nftw the cslirc~tiou of the 
ten dugs nnd Iwfore the espiratioli of the twcntg days whicl~ must 
clnl~se btkfort. coilfirm:~tioii, the questioll of rt~salc. is oilc~ witliin 
the clerk's discretion, C .  S,, 768, 2591, and the last i ~ u d  highest 
bidder a t  the sale being merely a 1)rolased l)urcliac:er ljrior to con- 
tirmatioi~, is not il party ;l11c1 has no right to object to the clcrk's 
cliscretio11;li.g ortler of resale. T'nnce I.. V c o ~ c r ,  687. 

(; Eights autl J,i;rluilities of E s t ~ u t o r s  and Btlministrutors. 

I. JVllile there is uo 11iI~d and fast rule ill regard to t l ~ e  nllo\v:tuce of 
cornniissious to esecutors ill i ~ o t  over .i per cent as  prescribed by 
statute, a s  a general rule the esecuturs of small estates will be 
:~ l lo \~cd  :I comllission of 5 lwr cent 011 receipts ant1 3 1)er ccut oil 
technical disl)ursements, and technical disbnrseu~rlks exclude dis- 
bursements to b~ncficii~ries or heirs. Tkiypot K. 1'1'rrst Co. ,  291. 

1. A suit 11y the 1)rneficiaries under a will to linve tlie e.;c.eutor a c c o u ~ ~ t  
for misinana#t~melit of the estate is in thc 11:lture of n bill in equity 
to surcl~arge and f~~lsi t 'y  tlie executor's trccwuut. ('. !:., 1:l;i. 2'11 igpc.1~ 
r .  T I X Y ~  6'0.. 291. 

2 .  An executor is not held to the resyousibility of a11 insurer iu ca~r).illg 
out  the terms of a will, but hc is required to eserciw the care and 
diligence i11 collecting and securing the ;issets ;in(] managing the 
1)ropertg that a prudent and faithful mail would in the managenlent 
of his own busi~~ess,  and where the esecutor has fnilecl to esercisc 
the required diligence he may br l~eltl liiiblt~ bg the I)euefici:~ric~s 
ullder the will. lbid. 

l.:SEMPTIOSS sec Insurai~ce N a 3, 4. 

13 Grounds Therefor aud Uefe~lses. 

rc Chargc of Crintc niid E'icgitiw from Jzisticc 

1. Where on a llearin:: of a n r i t  of habcaa corpus ill estraditiol~ 1)i.o- 
ceediugs the court finds upon s u p l ~ r t i n g  evidence that  the prisoner 
\\:is not 11 fhgitive from justice and was not ill the de~nal~tlinq 
state at  the time of the commission of the crime, a id release\ the 
1)risoner. the judgment slwalts the mii~tl of the judge, and i> not 
ntfected by certain remarks of the judge in the record outsidc the 
judqment indicating that he decidetl the rase from the stantlpoint 
of the guilt or innocei~ce of the l~r iso~ltv,  and thr  ju~lgmrnt \011 he 
i~ftirmwl. 1)) rc Bailcl/, 362. 
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1. Where n wri t  of Irubcua cor'pzts 11i1s bocm issutd ill r s t r a d i t i c ~ ~ ~  I)ro- 
ceediligq it is the  stntutory du ty  of tlw court ,  if :IN iusue i s  raise11 
c w l c w ~ i i ~ ~ g  n ~ : ~ t e r i a l  frlcts, to "lrrocced in :I s u lnmwy wily to henr 
t he  xllegntions ~ I I I ~  lrroof of both sitles," m t l  tlw \wL.(Is of t11(' 
s t a tn t e  inil)ort more than  n mere ~ e ~ ~ f u n c t o r y  o r  formal  hw~r ing .  
('. S.. 22.34. I n  IT R a i l q ,  362. 

'1. Ulnln t l i ~  hearing of ;I \\'rit of ?rubctta covpuu in estrndit ion 1)rocec:cl- 
ings the  11tvui11g judge lnny tletermine f rom the  evidcncr, \\hen tllc: 
fact  i s  c o ~ ~ t r o w r t e t l ,  whc.ther the l ) r i s o ~ ~ r r  \ \as in the d e ~ n i ~ n c l i ~ ~ g  
s ta t (% u t  tlu, tiln(8 of thc  (wn~n~ i s s ion  of t l ~ c  crime U I I O I I  t l ~ v  1111cstio11 
of \ v l~ t~ the r  1 1 ~ ~  is ;I f ng i t iw  f rom jnstic.tb. Ibirl. 

3. Whert. u1m11 :I l~cirring of ;I wr i t  of Irnbftra corpus ill c.strildition lwo- 
cwtlings i t  is c o ~ ~ t r o v r r t r d  ns to ~ I ~ t ~ t h e r  the  l)r is(~ner was  ill the 
tlem:~ritli~~c: s t a t e  a t  thc tin it^ of the c~o~nmission of t he  crilne iul 
iqsuo of fac t  is  raisetl for  t l ~ c  t letermimtion of t he  hearing judge 
in his sound discretion, itnd his fintling upon s u p p o r t i ~ ~ g  evidencc 
tha t  t he  lwisonc'r \v:rs 110t ;I fncitivc' from j~wticw is conc.lusirc on 
: ~ ~ p e n l .  I b i d .  

E'ILIUI)-As g r o u ~ ~ t l  for reformation see I{t~forrn:~tion of I ~ ~ s t r u n ~ c n t s  ; nttuck- 
ing  jutlgruent for, MPC J ~ ~ c l g r n v ~ ~ t ~ ;  I< (.: a s  offtvting 1.clt.nst3 s c ~  Tor ts  ( '  1). 

I .  I,ot cnvuers in a n  incwrporated t o \ \ ~ i  1)nicl R S S ~ ~ S S I I I C I I ~ S  for iml~rove- 
n ~ t % t s  on abutt ing s t~ ' t~c t s ,  ant1 a f t t w ~ n r d s  soltl their  lots by war-  
ranty  tleeds to l~urchnsrrs .  'l'liercafter thc  Sta te  Highwicy Commis- 
sion adoptetl th is  street  :IS ;I lriirt of the  Sta te  Highway system ant1 
nntler authority of s ta tu te  t he  Comulission paid tlir town the  vnIue 
of t he  strecat i m l ~ r o ~ e n u ~ ~ ~ t s  for the  l r t u 4 t  of tllos(, \vho had paid 
the  nssessn~rnt  or who 11od obligated tllemselves t h twfo r .  Thc  
town paid to the  l)urcl~nsers of t l ~ c  lots tlleir 1nwl)ortionatt: share  
of t h e  fu~ lds ,  ant1 the  original owners brought action to rcwver  the  
 mount. The  t l t ~ f e n d a ~ ~ t s  offeretl ev i t l e~~ce  of n parol :~grclemcnt 
1)titn'eeu the original owncrs and  the 1)urchasers, esecutcd contf.mpo- 
r;~neously with t l ~ c  cleeds, tha t  should suc.11 r e iml )~~r semen t  hc inadcs 
by thc  H i g l ~ w i y  Conimission t l ir  amount  shoultl be llnid to  the  pur- 
chasers : I I c ld .  the pnrol co~~temlmraneous  agreement (lid ]lot pass. 
or 1)1irport to pass, m y  intc~rc.st in land, and  the  s tn tu te  of f rauds  
is  not app1ical)lo thereto, a n d  testimony of the  oral  agrrrmcwt was  
roml)c!tent, the  lnntl tratlc Ireing nn csccntctl co~l t r :~ct .  T ~ t i t l r ~ m  2:. 

Bank, 526. 

1,: Applicability and l.:Re~t of Stn tn tc  of Frnuds.  

1. Thc creation of n 11nrol t rus t  in t l ~ r  salc of 12111d i s  I I O ~  wit1li11 tlw 
s tn tu te  of f rauds  a11(1 may he estnhlisl~ctl 1)y cvit1e11c.c (ha t  is  clrar.  
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1. Ver1)nl contracts relilting to the sale or l)urc.l~ast, of laud are roidal~le 
:11it1 not void. :~ntl tllc tlcfc~isc of tl~r, statute of frnuds must 1% 
~)lt~ntlrtl :iutl suc.11 tlefense mag not I)? set 111) Iry tkm~wrer .  O l l i s  1) .  

Ii'i~lic??', 671. 

A Validity of Transfers and Transactions. 

1. Wllere n I~orrower froin :I bank esecuttss n clulttcl nlortqlge on his 
l)t'~'sonill 1)rol)orty to secure tlie note, and tl~erenftcr gives the b:unk 
;111ot11cr uote in substantially tlie same amount nni. :l~~othc>r cl~:~ttel 
~uortgnge on his lwrsonalty : Iicld,  nothing clse appc.;lring the second 
not(, and c11:lttel ~uortg:lge gireu in substitution of the first does not 
tlisc,ltarge the first in the absence of its surrender 1 0  the n1ortg:'ngor 
;tnd its c i ~ n c t ~ l l ; ~ t i o ~ ~  of record, nnd where tl~c.rcs is IIO vriilt~nre that 
the first mortgilge corercd practic;~lly all of tliv n~ortg:~gor's prop- 
crty, or t1i:rt the n~ortg;~gor  \ms insol~twt  : ~ t  tlit, tin~cs of its clsc~cu- 
tion, the first mortgage is valid and will I I O ~  IN.  ~ Y I I I S ~ I . I I ~ Y ~  :IS an 
:lssigmncnt for I~cnetit of c~rt.ditors. Barrl: v. I T r ~ l l .  . X O .  
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(:ARKISHDIEKT 1.: c-Coirtinucd. 
2. Where  the  court  has  found tliut tlie garnishee has  paid yur t  of tlw 

debt attached to  tlie defendant af ter  the  service of the writ  of 
rarnisliment aud tliat there remains a pa r t  of the  debt attaclwtl still 
due the  defendant, the  court  may enjoin the  garnis l~ee  from m i t k i ~ ~ g  
fur ther  payments to tlie tlcfendant unti l  the  final c le termi~~at ion  of 
t he  action. C. S., 843; but t he  defendant and  the  garnislict~ ~ui ly  
more  tha t  t he  ljlaintiff's I~ond  he increased to fully l~rotcc't tlwm 
agnilist loss resulting from the  injunction. Ibid. 

(:ILiN\'D JURY see Indic t~nent .  

(:UARAKTY-On note see Bills and  Sotes  D 13 1 ;  linritation of :tctivns OII 

guaranty  see Limitation of Actions Ii a 2. 

I3 Appointment, Qualificntion and Tenure. 
d Execution of Born% 

1. Clerk need not require cor1)oration licensed by Insuranct~  ( 'orn~~t i \ -  
sioner to give guardianship bond. Quiltton 2 7 .  Caill, 18". 

(: Custody a n d  Care of Ward 's  Person and Estate.  
b Gotrtrol etid L l f e ~ ~ u g c m c i ~ t  of Es t e t c  

1. IVliere a guardian delmsits the  entire estate of his \r:lrtl in tlic sitr- 
ings department of a bank a t  6 per cent interest, and such dep>?;it 
is  not made pending investment of the  funds  or for  current  use, Iwt 
is  made a s  a l ~ e r n ~ i ~ l l e n t  i n ~ e s t n l e n t  without requiring the  bank to 
give seeurity t l ~ e r r f o r  : Held, t he  deposit in legal contemp1:ltion is  :L 
loan to  tlie b,t~uk witliout swur i ty  ant1 the  guardian m ~ t l  his I)ontl 
art1 liablc for the  loss occ:isioned by the insolvency of the bank i t  

nuni11er of mon t l~s  ; ~ f t ~ r  tht, tleposit was  made alt l iougl~ the  gunrtl- 
ian  i1~Tei1 in goo(1 fnit11 ~ I I  ninkinq s11r11 i~~ves tn l eu t .  ('. S., 2:iOS. 
Ijoirc 2'. Sicholsolr. 104. 

1. I3oud held liable for tltqrosit ill +tiring.; i~ccount witlivut retluiri~~: 
security. Botre 1'. .\ ickolxotr. 104. 

2. Where the  funtls of minors a r c  pait1 in to  the  1ii111tls of t he  ;rssisti~llt 
c l r rk  of tlie Su]wrior Court  us their  guardian,  the  c tss is tn~~t  elc1'1~ 
11ari11g Ireen regulitrly aplroiutecl guardian 1)y t11c clerk nud l i a r i l~g  
given 11ond esecuted I J ~  a surety company: Hcld,  t l ir  funtls \\.rrt2 
not paid into court ,  I)ut to the assistant clerk a s  gunrtlian, ant1 tlw 
gunrtli:~ushil) Iro11t1 is liable for  misalq~lication of the funtls Iyy thr, 
gua r t l i i l~~ ,  itntl the surety on the guardianship bond may not suc- 
cessfully conte~id  tha t  the  clerk's bond was  liable tlierefvr. X. ('. 

Code, 9 3 4 ( a ) ,  t he  com~uingling of the  guardianship funds  by the 
ass is tant  clerk with deposits made by h im in his official capac-ity. 
and  his failure to  prove payment into court, tending to  esta1)lisli 
a breach of his t rus t  a s  guardian.  Phipps v. fndunrritlj Co.. 420. 

H .  Wllere a gunrtliansllil~ boud for  two n a r d s  is  esecutetl with :I snrcbty 
company, and the surety company claims t h a t  the  bond a s  oriq- 
inally esecuted containecl the  name of one ~ r a r t l  only and tha t  thc. 
name of the other was  later inserted, and  in a n  action o n  the b o ~ ~ t l  
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GTTSI~DIAK AND WARD H :~-Cv?~ti?~ucd. 
to recover the amount due both wards the surety tenders evidence 
to this eft'ect which is escluded : Held, the esc.l~.sion of such evi- 
t1t.nc.e does not cwlistitute prejudicixl error sinct the I)ontl would 
be liable for the whole sum paid to the guardii~n under the pro- 
visions of tlie bond obligating the 1)ilrties to the faithful perfornl- 
irnw of the guarclinnsllip tlnd to account for the funds to the wart1 
"or such other 1)ersuns us shall be law full^ empowered to rect'ivv 
the same." Zbid. 

IIAUl.;AS (IOIIPUS see l':strt~tlitictu 1: c.; l';lrtsnt :rnd Child A c. 

HIGHWAYS. 
1: Use of Highways and Law of the Road. (Criminal responsibility for 

negligent driving see Homicide C ; parent's liability for cliild's drivillg 
see Parent and Child A a.) 

h Violation of Tralfic Iic'yulatio?ts ~ , I L  Uerrerul 
1. The riolatioli of the statute requiring drivers of nlotor vehicles to 

drive on the right side of the liigliwilys is negligence per se, but is 
liot actionable unless the prosimt~te cause of injury. C .  S., 2621(31).  
Grimes v. Coach Co., 605. 

h. Guests mzd Passozgws 
1. Where, in  a n  action by a guest in a n  automobile to recover damag:.c~s 

from the owner thereof, the evidence tends to s111)w that the acci- 
(lent in suit occurred mllen the defendant's car was a little beyond 
tlie middle of the intersection of two streets and that the accident 
was prosinlately caused by the negligence of the tlrirer of another 
car in greatly esceeding the speed limit a t  the inttmection and hit- 
ting tlie defendant's car from the right, and that  tlie defendant's 
car was being ilriven t ~ t  a moderate speed, i s  held insufiicient to 11(, 
submitted to the jury, and evidence that the ont! driving the clc- 
fendant's car wit11 his permission slowed down immediately before 
the impact and that  the driver of the other car attempted to avoid 
tlie collision by bearing to tllc right is insufficitmt to :11ter this 
result. Tuttlc 5. Bell, 154. 

1~ E'uidence 
1. In  a n  action to recover damages for a personal injury sustained by 

the plaintiff, a miuor, when he was struck by an automobile d r i r c l ~  
by the defendant, evidence of tlie dusty condition of the highway a t  
the place and time of the injury and that the vision of the driver 
was much obscured thereby is competent, mt l  its esclusion is 11- 

rersible error. h'accs c. Coxc, 173. 

o Sulficictl~y of EC~~CI ICC arttl Sotzettit  

1. Where in an action to recover for tlie negligent killing of plaintiff's 
intestate the evidence tends to show that the intestate was a child 
of about four years and lived with its mother in :i liousc next but 
one to a store, that for a number of years i t  had been the custon~ 
ftrr the defendant to deliver oil to the store by bzcking his truck 
up the alley between the two houses, and that the intestate was 
seen playing under n tree in n yard sometime bef'x-e the accident. 
and was found uiortally injured after being strucli by defendant's 
truck a s  the truck driver was backing up the nlley nccording to 
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HIGHWAYS B o-Coitfimtcd. 
custom, and there is no erideiice of how long the child had betw in 
the alley arid nothing to show that the child hail not ruslit.11 illto 
the alley immediately in front of the truck: Ifcld, the evidcnc,e is 
insufficient to 1 ) ~  sn1)mittivl ttr the jury on the issue of nt~gligc~t~er 
in the driver's failure to give prolwr warniiig or in bileking thr 
truck up the alley inste;ld of driving forward, or his failurts to 
keep a prowr lookout, or the negligence of tlie owner of the ttwc.l< 
in failing to keep the ~n i r ror  in the truck in repair, the evitleiiccs 
failing to sho\v a causal connection I)etwecn the allegotl nt'gliwi~ce 
and the injury in suit. Roicvti-ee v. Fowta,i?!, 381. 

2.  The evidence tended to show tliat tlie car driven by A. had ~rullecl 
the car driven by G .  out of a ditcli a t  the side of a mucl~ truvelctl 
l~igliwi~y a t  ail iiitersectio11 of aliotller road, th:lt a b11s IWS Set'll 
:~pl)roaching ancl that A. drove his car into tlie intersecting rorltl 
to let the bus pass, leitving (2,'s car stai~ding i~cross the liigh\vny. 
facing toward the intersectiug road and G .  standing in the high\vrl)', 
that after a collisic~li the bus was found with its right wheels ill 
the ditch on the right of tlie liighway facing the direction in which 
it  was traveling, ;1nd that G. was found, n~ortnlly wounded, oil the 
hard surface on tlic other side of the higli\vay, iincl his car found 
on the same side with its rear wheels in the ditch, that the lliyli\vny 
was straight and unobstructed for a distalice of nine hundred feet 
in the direction from which the bus itl,~roached, and that it was 
eighteen fert wide and thnt (2,'s car was fourteen feet long, t h i ~ t  
large tire tracks silnilar to tlie ones made by the bus were fount1 
several feet over the center of the highway ant1 liatl sn.erwd to I l i c s  

right a t  the point of the collision, but that ot1it.r rehicles i~~akiii;' 
similar tracks t~oilstantly used the higlnvuy, ant1 tl~ert. \TiIs 1111 

evidencu :IS to nlir*ther the lights on G.'s car were h~r i i ing  or 
whether the bus hit hi111 or his car : Held, in an action by (+.'s 
administrator to recover dainages for his \rrongful cleat11 the wi- 
dence was ii~suficient to be submitted to the jury on the issue of 
the bus conipmiy's ~iegligrnce in failing to keel) to the right of t11v 
highway and to keep a prolwr lookout. Grimcs u. BUR Co., GO,5. 

3. Wlierc in an i~ctioir f ~ ~ r  wrongful tlrtttl~ the taritlencr is to tlir cffrc4t 
that the 1)laintift"s ilitestatr. a child r~bout four years old, rail sntl- 
denly into a 1wl)lir street and illto the side of' i~ truck itlid \\.:IS 

struvk and killed 11y i ts rear wheels, and that the truck was Iwing 
drive11 in a careful mnnnrr a t  a lawful rate of sl)eetl, mtl tliat tho 
truck driver could ~ i o t  hare seen the chiltl in the cwwisc of tluv 
care, the actioii will 11e tlismissetl on motion of ~loi~sui t ,  tht3 plaiiititf 
having failed to t'stablish negligence, and the question of \vhrthcr 
the truck driver was an employee c ~ f  his codefendutit or was :11i 
ind~l)nident  contractor need not lye considercrl. K f n W d ! ~  I>. I,ool<- 
ndoo, 650. 

4. Evidence that the ii~diridual defendant drove his car in ;I nt~glipeilt 
manner in violation of statute and that such ncgligrnce proximntely 
caused injury to tlie plaintiff is held sufficient to have been sub- 
mitted to the jury, and the eridence of contril)utory negligence \ w s  
properly submitted to the jury under instructions wllicll wrrr frtv 
from error. S. C. Code, 5631 (G), (.',I), (M), ( 5 5 ) ,  (7,  a ) .  PiccAcff 
v. D w . ,  6%. 
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IIOMIC'l1)E. (Secret  assault  wit11 intent t o  kill s c ~  Ass :~u l t . )  

1. The  I~ rex~11  of a s ta tu te  e~iac ted  for t l ~ e  safety of tlis: public is  negli- 
gence p e r  sc, but  cull):rlrlc, nrgligencc irnlrlirs n ~ o r e  than a hc l i  of 
l)rcc;iutioll or t he  estw'ist. of orcliiiaq- c a w ,  ;lnd ill n l ~ r o s e c u t i o ~ ~  
fo r  n1>111~1:1~pliter a n  01)s~rrtillce 111ust be nlatlc br twern  the  illten- 
t i o~ ia l  rio1:ltion of :t safety st;rtute and ~ir'gligent f ;~ i lu re  to ohsc~rvc~ 
i t s  prorisions, a l ~ r r s c ~ ~ i  i11tcntion:illy violatir~g such s tn tu tc  result-  
ing in tlcvitl~ to another being guilty of ~ i ~ ; u ~ s l n u # ~ t e r  a t  I tv~st ,  or 
if h e  vio1:itt.s such s t a tu t e  with ~.eclilrss tlisregarcl of the  conscb- 
yuencc% or with hrsedlcss illdifferc~lce to the  rights of others, \v11(~11 
in jury  to otlirrs might 11:lre bee11 forcstwl a s  a prohal~l r  rcsnlt .  
such r io ln t io~i  \vould consti tute cull)al)le ~~eg l igc '~~cc , ,  but n.hero tl~(h 
s ta tu te  is  viol;~ted merely from wmit of due car(> o l ~ d  the  \-iol:itio~~ 
u1ii1t.r tllv circumstnnvcs i s  not likely to rcsult i l l  dent11 or I~otlil,v 
linrm, such v i o l a t i o ~ ~  wonltl not crmsti tutt~ cnll~:~lrlc ~rrg l igc~ic~r .  b', 1. .  

S t a ~ ~ s c l l .  60. 

1q: Justifiable or Escusa l~ l e  Homicide 
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his life or great bodily harm, and he repells the assault with that 
degree of force which would seen1 reasonably necessary under tlie 
circunistances. resulting in the death of the other, the one repelling 
the :lssault and causing the death of the other would be entitled to 
his discharge under the doctrine of justifiable homicide if the 
second assault was not provoked by him and he participated in no 
wrong therein, even though he was a t  fault in bringing on tlie 
first assault, but wllrre the second assault is a continuation of the 
first, iititl is 1)roroked by and particil)atetl in bmy the one inflicting 
tlie injury c;lusing death, lie mould not be entitled to his discharge. 
but the ilistrnction in tliis case is held not to contain prejudicial 
error, and the :~]~pr l l t~n t ' s  exception thereto is not sustained. AS. 1;. 

Br.~jso?l, 728. 

(; Evidence. 

1. The perpetration of an unlawful killing with a deadly \veapon rtlib~b 
a presumption of malice and tliat the crime was murder in tlie first 
or second tlegree and although the defendants may rely on the 
State's evidence to show matters in mitigation of tlie offense, where 
the State introduces no such evicleilce an instruction that the burdeli 
\ \as  on the defendant to establish such inatters is not error. S. c .  
TVallact, 234. 

2. Although a n  intentional killing with ii deadly wealx)n raises a pre- 
sumption that tlie crime was murder in tlie second degree, nothing 
else appearing, yet where the presumption therefrom has been re- 
butted, from tlie whole evidence it is tlie duty of the court to 
instruct tlie jury that  they should not bring in a verdict of mow 
than manslaughter; in tliis case t h ~ r e  was no evidence that the 
killing was intentional, and there was competent testimony of cly- 
ing dec.larations of the deceased that the killing was accidental: 
Held, an iilstructic~ll that tlie killing was presumed to be mnr(1t.r 
i n  the second degree is reversible error. S. v. Oregoty, 528. 

1. Where there is evidence tliat three XfLyroes entered a small countr.y 
store a t  a n  early hour in the morning, that several neighbors heard 
shots irnd irnn~~tliately thereafter the Segroes were seen leaving 
the store and the owner of the store was found therein seriousl). 
wounded, that he said "I am going to die" and related that the 
three Segrues had entered the store and that the "tall yellow man" 
had done the shooting. that  the store owner died about two d a p  
thereafter and that only one of' the Negroes fitted the description 
thus given: Held,  testimony of the declarations of the dying man 
nere competent, the evidence showing that the declarations were 
made in expectancy of death and that they sufficiently described 
the assailant to distinguish him from the other two Negroes in tlic 
store a t  the time, the question of indentity I?eing for the jury undc,~, 
the evidence. S. v. Wallace, 284. 

2 .  In  this case held : proper foundation was laid for introduction o f  
dying declarations of deceased. R. 2;. Qrcgory, 528. 
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1. 111 I\ prosecution for  murder  evidence illat thc clefe~~clunt, liis k'all~er. 
and  m o t h e r ,  all armed, went t o  thc house of t l ~ e  cleceascd, ant1 
tha t  thc  fa ther  toltl the  dt~censed's wife tha t  tlicy were ant1 hntl 
been 11unti11g ,"tl~ein men'' is  hrlcl c o m l ~ e t e ~ ~ t  OII l l r ~  issue of 1)rc- 
meditation a ~ ~ t l  dt'libtlration, t11cb d e f e ~ ~ d n n t  Iwin:: 1)resent ant1 nc.- 
questing therein, ant1 thero bciug other evidruct. t11 ~t ;I fcud esistotl 
b e h v r e ~ ~  the  f ;uui~ics  of t he  dwensetl a u d  the drf rndunt  aud  that  
other t111w1ts had bee11 ~nat le ,  and fur ther ,  u l ~ o u  ;I v d d i c t  of t11(& 
jury of guilty 11f second degrcr murder  t he  i ~ ~ l m i s ~ i o n  of thc, 
evitltsnct~, if error, \vonltl 11ot 116, 11wjucIic.iw1. N. 1 ' .  Poxc.!~, 4. 

H Trial .  

1. An instruction iu a l w o s ~ v x t i o ~ ~  fo r  murt1t.r t l ~ a t  "the ustl of a clentlly 
\ v t w p o ~ ~  iu t l ~ c  l )cr l )e t r ;~r io i~  of ;I n ~ u r r l t ~ r  raises ;I l)rrsuml)tiou of 
millice" will not be held fo r  11rejuclic.ial e r ror  for  the  use of thc. 
word "murder" wliere a l l  the  e r ide i~ce  tends to s h o ~ v  t h a t  thc, 
(.rime \v:~s murtlc~r in the  first or s c ~ ~ l d  degree. ant1 wns committed 
with ;L pistol. ;~litl 1v11cw the c l~ r~ rge ,  cw~istrued as a \\hole, correctly 
s ta tcs  t l l r  l , resn~nlrt io~is i~risil~:: from the use of ;I deatlly \veal)oii 
il11(1 i ~ ~ s t r u c t s  t11(1 jury to ;~cqui t  t he  prisoner if thvy did ~ i o t  fintl 
f rom the evidc~~c'e t11;1t he con~mit t t~ t l  or l)ilrticil)i~t~?cl in the  cr imt~.  
the defendant's c ~ s c t ~ l ~ t i o ~ ~ s  tl~t.rt.to will n ( ~ t  be s ~ ~ s t a i ~ l c t l .  $4'. I . .  

ll'ctllacc, 2%. 
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HUSBAND A S I )  WIFliC-Co?ttirrlted. 
B Actions. 

(a Compctvrrc~ of Il'ift* Tl'if1rc1xx i l l  Hrcrbu,ltl'x Civil  I c t i o ~ l  -4 ytr irrxl 
Third  IJ(3t~sotr (Coinlretency of wife's testimony in criminal action wtb 
Criminal Law G q.) 

1. Wliere in a civil :tction tlie coml)lniilt alleges that  the defen(1:utt 
pxqmsetl w s u a l  intercourse with the p l a i n t i f s  wife, and ul)on h c ~  
rofusnl persiutetl iuntl overcame her  with the power of his p ~ r s o ~ l -  
nlity ant1 the force of 1)rrsuasion to such a n  extent that  she wits 
nnnl~le  to iesist hiin. etc., without nny tlllcyation that  such resull 
11 11.; 1)rocuretl tllrougll l~liysical force, violence, drugs, intoxicants 
clr otlier forms of c.oerciot~ : HcTd, the allegations of the cornl)Izlit~t 
; ~ r t ,  insufticient to constitute rape or ravisliment, but alleges 0111) 
:I C H U W  of nrtioll for eriminnl coliversation, and tlie testimony of 
the wife relilting thereto is incompetent nntler the 1)rovisions of 
('. S.. 1801. Ko?rur. I.. Ct'rcch. R78. 

(: Property. 
a Estate b~ 141ttitWj1 

1. Although the riglit of w n i v o r s l i i l ~  ill lantls lield by llusband and \vifcs 
by entirety cannot he defmted by the deed of either one of tllcin 
alone, where t l i ~  11nsl)antl gives t h r  wife it fee simple de fd  therrto 
with full cwrc~n;~nth of warrality, ant1 thereafter the  husband obt:~inr 
an absolute divorce : IIcld, ullon tlw securing of tlie divorce tlit8 
lrarties becnmr t e l~nn t s  ill common in t h ~  lands, and the husband's 
deed will estol) hi111 from t l~nyinj i  the  wife's title thereto in fro 
s i m l ~ l ~ .  1T'illis c. I17illi8, 517. 

1. Chapter 321, see. 1, Public-Tmal I,a\rs of 1919, l ~ r o r i d i ~ l y  that  griilltl 
juries fi)r J<uncombe ('nunty sl~oulil lie drawn in July  and Janua ry  
of racli year for tlie fall and spring terms of that  caunty and  that  
no otlier grant1 juries should be drawn, is  in full force and effect. 
C. S., SlOG (1919). not repealing tlie local s ta tu te  either expressly 
or  1)y iml)licntion, rlntl n motion, alltly mntle, to quash indictments 
on the gro11iid tlliit the grand jury was  not properly constituted. 
in that  t l ~ e  intlictment was  returlic4 hy the grand jury a t  t w m s  
of court sul)w]nent to the term a t  \\-hich i t  was  tlr;~\vn, is properly 
refused. S. 2.'. I)~12'18, 47. 

1. The statutory crime of misapplication of partnership fuitds by a meni- 
her  of the partnerslt i l~,  chapter 127, Pul)lic-Local Laws of 1921, i s  :l 
misdemeanor, ant1 vllere a county court having original criminal 
juriyliction of petty misdemeilnors only issues i t s  n 'armnt  for suclr 
violation, cha l~ te r  681, Public-Local T.nns of 1915, the  warrant  i* 
invalid, and where the  defendant has  been granted a new trial  011 

a former appeal in the  Supreme Court, and upon the  second trial  ill 
t he  Superior Court the  defendant is  tried without a n  indictment 
and mores to dismiss the action for want  of jurisdiction, the motiou 
should be allowed. Art. I, see. 12. 8. 21. RnuIs, 436. 
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B Form and Sufficiency of Indictment. 

b Charge of Cr ime 
1. An indictment is suficient if i t  charges in al~yropriate terms a11 thv 

necessary elements of the offense in a plain, intelligible and ex1)licit 
manner. C. S., 4823. S. v. Everhard t .  610. 

C Motions to Quash and Demurrer. 

1. An indictmelit will not be quashed for mere inforlnality or retilie- 
melit, C'. S., 4623, and where the indictment contairis sutticient mat- 
ter to enable the court to proceed to jndg~ueat a motion to quash 
for duplicity or indefiniteness is properly refusell, and a motiou 
to quash for redundancy or inartificiality is addre!jscd to the sound 
cliscretion of the trial court. S. r. Lcrc, 18. 

2. I n  a l~rosecution for malrilig aud l)ublisliitlg false re l r~r t s  of the colidi- 
tiou of a bank in violation of S. C. Code, 1931, see. %24(e) ,  a n  ill- 
dictment which charges the offenses in the language of tlie statute 
is uot bad for dul~licity, and where i t  charges tlie offense in a 
plaiu, intelligent and esplicit manner i t  is suffici?nt. C. S., 462::. 
6. v. Davis,  47. 

3. Indictment for orsou held sutticieutly definite and motion to quash 
was properly refused. S'. u. .UcKeitlia?~, 494. 

1. I t  is not error for the trial judge to permit the foorelila~i of the grni~cl 
jury, a t  his request, t o  indicate by a cross-mark against the name 
of the witness endorsed on the inclictmet~t that  the witness had been 
sworn nut1 examined brforc the grand jury, and \illere the indict- 
niellt :IS returned and entered ulrorl the records s11on.s that  there 
was evidence a t  the hearing by tlie grand jury, ar tl the dcfendmt 
offers no evidence to the contrary, his niotion to quash on the 
grounds that  tllrre was no evidence preselltecl in the hearing bcforc. 
tlie grand jury is properly denied. 8. v. U a ~ . i s ,  47. 

2. Our constitutiounl requirement that "no person shall tre put to alls\vcLr 
any crimin:ll charge, except a s  hereinafter allowetl, but by indict- 
ment, . . ." section I:! of tllc Declnr:~tion of Higl~ts,  means ac- 
tion by the grand jury according to the practice a t  common 1;1\v, 
and does uot llermit o l )w llearings before the gr;uld jury, and whew 
the court sends for the grand jury mld permits tlie solicitor to 
cs:lmilie a State's nitlless ill ol)ea caourt before the .;rand jury after 
the grand jury had returned two identical bills of indictment 
against the dcfenclaut, submitted oil successire drys, "not a true 
bill,'' and thereafter the solicitor submits another identical hill to 
thr  grand jury wllich is returnr.d "a true bill" : Held ,  the defend- 
a l ~ t ' s  verified plea in abatement and ~notiorl to qua41, made beforc 
pleading, d ~ o u l d  liarr been allowed, and upoll appeal from tlie 
court's cleni:ll of the motion the judgmrnt will bc reversed, with 
lcavc to the solicitor to scnd anotller bill before a different grant1 
jury. if so advised. ('. S., 3199. N. 1. .  Ledford ,  724. 



INDEX. 

D Bill of Particulars and Amendment. 

d A7ature an& Scope of Bill of Particulurs 

1. \\'here t11~ criminal indictment sufficiently cliarges all tlie elements 
of tlie off'ense but is not as  definite as  the defendant may desire 
the defendant's remedy is by a motion for a bill of particulars. 
which is addressed to the sound discretion of the trial court, C.  S.. 
1613, and not by a motion to quash, but a bill of l~articulars cannot 
sulrply tlic fnilure of the bill of indictment to sufficiently chnrrc :I 

necessary element of the offense. R. z;. Eoar.har'dt, 810. 

E Proof and Variance, 

c Proof of Gwilt of Crimc Ofher T h a ~  01te Ckarycd 01'E'mbr'ccced in Chur.yc 

1. A11 indictnient charging larceny and receiving does not includt' :I 

charge of driving a motor vehicle without the knowledge or consent 
of the owner, C .  S., 2621(32),  and a defelitlant cllargecl in the in- 
dictmrnt only with larceny ant1 receiving may iiot he conrictctl 
under ('. S., %Ql(3?). S. 5 .  St inwt t ,  829. 

ISFASTS. (Adol~tioli of, see Adol~tion ; custody of. see I'nrrl~t ; ~ n d  Child A c ;  
transfer of bank stock to, see Banks and I<i~iiki~ig H :I 1. 2 :  con~tLnt 
judgmeut by, see Judgments R a . )  

U Contracts of Infants. 

n Validity 

1. Where rill infitlit, living wit11 his father, is seriously iiijured in an 
r~utomol)iltb ;kcciclent, and is ruslietl to n liospital :ind a doctc~r 
tliert.in rtwlers l)rofession;il serricw in the emergency to preservc 
his lift,, iuitl thereafter 1)oth the infant, tlirougli his nest friend. 
i~lid tlio father recover c1;uiiiagcs >~g;~irist  the driver of the auto- 
niobile, tlir fatlier's ilaiu:~ges iilclucling liospital and medical es-  
lrenses iiicurreil as a result of tlic injuries to tlie infant, and both 
jutlgmeiits have been 1):iid and satisfied : Held, altlioupli the fat1lc.r 
would be linhle to tlie 1,liysician for such emergenvy services, tllc 
infant is also liable, and the physician may recover tlie reasona1)lc 
nor th  of the services in a n  action against the infant and his 
guardian, ant1 judgment directing tlie guardian to 11ay tliercfor out 
of tlie proceeds of tlie judgnieiit rccor-ercd in the. infa~l t ' s  I)t?liillf 
will he affirm~d on zippeal. Hit t i~~{l  1..  Goss, 425. 

G Actions. 
a Sext  Friertd 

1. Where in a suit to recover for  negligent injuries to a minor it appears 
th?t in fact a iiext friend appeared for tlie minor ilnd was so 
treated by the court, i t  is sufficient for the court to acquire jurisdic- 
tion, and the fact that  the record does not recite the appaintment 
of such 1)erson as  the nest friend of the minor will not rcn(11.1. 
tlic judgment invalid. Oafcs v. Terna Co., 474. 

2. The fact that  the uncle was desigiiated as  guardiaii ad litc?n of 
minor petitioners instead of next friend is immaterial, he liavinc 
acted in the capacity of nest friwtl only. ('. S., 450. E7.r I'nrto 
H~~ffs te t l e r ,  796. 
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IS.ICSCTIOSS. (Sui t  ftw i n j u ~ ~ e t i o t ~  111;iy 11th joinetl \\it11 action to ~.ecovt~l. 
l ~ r i o r  dn~n:igrs sev Actions ( '  b 1.) 

I{ (:ronnds. 

1. A11 :il)st)luto 1n1.tlrr f111. thc. a l ) a t rn~en t  cnf an alleged i.uisancc without 
:I tindiug 1)y the jury t h a t  such nuisance esistecl i s  error, the  ques- 
tion of tllc e s i s t c ~ ~ e t ~  of the  nuisnncr 1wi11g the ])riucil)al mat ter  
in disl)utt. with t he  1)urtle11 of proof on the  1)1:1iut ti. :lnrler.sov , I . .  

l \~ l c~ / t i (~ t~ t~ ; i l c~ ,  37. 

lS?jhS1TY-;~s tl(~f(wsv scc ( ' r imiual I,:I\T I:: ol~inion t.vitlerirc~ of. sty ICvi- 
d e ~ ~ c e  I< 1) 3, ('rimi11:11 T A W  G i 1. 

ISSURAN('1S. (Sure ty  11ontls srcb Priuc4l)nl and Surety ; comp?nsation insur- 
anee s tv  A l a s t ~ r  and Servant I", cancellation of coml)ens:~tion in s~uanc t ,  
w e  hereunder H c . )  

11 Cancell;~tion, Surreucler o r  Abandonment of Policy. 
c Cuucelltrtion of Group or Compenuation Z~~surance 

1. T h c ~  r e t u n  of the  unearned premium to the  employel. i s  not a prc- 
r<~tlniuite to the  insurer 's  r ight to cancel n Standard  Workmen's 



Compensation 1)olicy of i ~ l s u r u ~ ~ c e  for  nonlx~yment  of premium, the  
policy lirovidiug tha t  tlie insurer shall  have the right to esamiuc  
the  books of tlie ernl11oyt.r with respect to the  amount paid by h im 
to employers d u r i ~ r g  the  period in determining  the^ nmount of uu- 
rarnetl premium. and  where R s taudard  policy of ro~u l~ensn t ion  hi- 
surnuce has  been canceled for  nonl)ayment of premium and  noticih 
of cancdlatiou has  been give11 t o  aud  reccired by rluployer prior 
to it11 injury tto o r  dent11 of nu employet. ~ w u l t i n g  fro111 a11 nccitlrut 
arising out of it1111 in t h r  caourse c~f h is  enll)loymelit, the  iururer is  
not liable to the  eml~loyee or his dependruts for  ilu award  of thc. 
I~ ldus t r in l  ('omnriusion for  such iujury or tleath. H u g h e s  v .  Le'ic.ix. 
775. 

1. \\'liere the  insurer has  cancrltvl ii s tandard  lmlicy of corn1)eusatiou 
i~ isurnnce  i t  is  liable t o  the  employer for  the  irmonnt of unearutbtl 
premium t h c ~ e o n ,  and where the insurer h a s  credited the  amount 
of t h r  uuturneil premium to i t s  I~roker 's  i~ccount,  who in tun1 has  
credited the  itmount to :~('couut of the  I~ rc~ke r  who hilt1 l)rocurcbtl 
t he  e~nl)!oyer's nl~l)l ici~tion for tlrr inru~i tuce ,  tlre illsurer is  li;tl~lv 
to thth r u ~ l ~ l o y e r  for the  amctunt of thtk u u e ; ~ r ~ ~ e t l  l ) r emiun~  not 
actually l~wid to the  emllloycbr I J ~  tlw I)rokrr, hinct,, if the 1)rokrr 
is  the  ageut  of t he  eml)loyer, the  insurer woultl h a w  no right to 
cardit  the  brolwr's ilccount therewith, o r  if tlie broker is tltc : t ~ c ~ ~ ~ t  
of thv i ~ i \ u r r r  it would I)e l i i ~ l ~ l e  for  ith i~gtwt ' s  f ;~ i lur t ,  to  1t:iy t h ~ .  
ilmouut. ('. S., 6304. Htrykc,s I . .  LC w i s ,  775. 

tht> 1)rcll)erty with knowletlge of the iusured is  not \vairrd b j  i t  

w ~ i t t c n  itgrrmeut signed by the iusured m d  the ;~tljustc.r for the  
insurer es1)ressly l~rovidi~i j i  t ha t  tlie agreement \\';IS solely for tl~c, 
1)urpose of t ie termi~~i l ig  the loss :r11(1 to h a w  t i w  to the p r t i c l s  
and t h a t  i t  shonltl not olwrate a s  tl waiver of ; I I I ~  conclitions or 
provisions of the  policy. Saaao. v .  I V N .  CO.,  2R'L. 

2. \\'here n pcllicy of fire insurance 1)rovidcs t ha t  I I ~ I I ( ~  of i ts  ~ o ~ i d i t i o ~ i h  
or l~rovisious should be waived except those subj t~ct  to agreouielit 
ant1 then only by a writ ten na ive r  attached to  the  1n)licy itself, 
i~vit1e11c.e tha t  tht, ad jus ter  for the  illsurer s t a t i d  a f t e r  :i disclosure. 
of the f i~ctu  r o ~ ~ s t i t u t i u g  it v i o l a t i o ~ ~  of n coutlition of the l~olicy t h i ~ t  
the  comlralry \vtiu!d pay the  clainl i~ not sutticiwt to ovt 'rruli~ tin* 
iusuwr 's  ~uot ion  21s of  onsu suit, thew bt4ng uo w i d t w ( ~  tha t  thc, 
;ttljuster, :I slrc,tiitl ilge~lt, hiltl authority to m;llit> cue11 i~grcrnwnt  
o r  t11;r t tllc imhnrer had \vaiwtl the  riolntion throuql~ nuy nuthoriartl 
;~gcn t ,  therc. I)riug e r i t l e ~ ~ c e  t h a t  t11e illsurer tltwirtl linlrility immc- 
tli:~titly nllon receipt of the atlju.;tc>r's rel)ort. 1 b id .  
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JI Proof of Death or Loss. 

1. Uy d n l ~ i l ~ g  liability for a loss under a policy of fire insurance the 
insurer waives tlic provisions of the policy requiring tlie ilisuretl 
to file notice and proof of loss. Basso. z;. 1713. Cg. ,  232. 

S l 'vrso~~s Entitled to Proceeds. 

1. \\'here a ~mlicg of life insurance prorides that  the lxneticiarj thereiu 
n:r~ucd might be changed a t  tlie option of the ii~sured, the benefi- 
viary has i t  contingent interest therein which becomes vested upoil 
the death of the insured without liaring changed the bcneficim-y, 
:iiicl a11 ~issigiin~ent of the lwlicy by the insured and beneficiary to a 
crcclitor of the insured does ilut cllaiige the ber~eficiary's interest 
t l ~ e r r i ~ ~ ,  ill sncli eiise U ~ J U  the cleat11 of the insured the l~roceeda are  
t l ~ c  prol~erty of the beneficiary payable to her subject to the right3 
of the assignee, aud where the btmficiarg is the wife of the in- 
sured she takes the lxoceeds free from duims of rill other cwditors 
of tlic iilsuretl's estate, Constitution, Art. S, scc. 7, C. S., 6464. 
Rrcsscll 5. Owen, 262. 

2. After tlie death of :I soldier insured under the [trovisions of t11,: 
1~'c.tlcr;tl \Tar Risk Insurar~ce Act and the death of the bt.neficiar~. 
11an1etl in the lboliey, the commuted ~ a l u c  of thc remaining install- 
ments is 1):iy;tl~lc to the adrniuistrator of t11c tlccc,ased solditlr ;IS 
gerso~ialty I ~ e l o ~ ~ g i ~ ~ g  to his estate to be distribute1 among his heirs 
;it law under the statute of distribution, such 11eir2 to be detcrmiued 
as of the date of tllc cleat11 of the deceased soldier and not as  of t l ~ c  
tl;rtc of the tlwtll of the beneficiary. J f i s o ~ t  u. Jf;xox, 666. 

1:. \Vllcre aftcr t l ~ c  cleat11 of n soldier insured uuder the ltrovisior~s of 
tlic \V:tr Risk I~lsurauce Act his mother, a s  tlie be1 eficiary named ill 
the l~olivy, rcccil-es the monthly instnllmcnts from tlie policy ulltil 
licr tlcat11, and the commuted value of the remailling ins ta l lme~~ts  
:Ire tlieu paid to ilia ndmil~istrator : H e l d ,  the funds in the adminis- 
trator's hantls arts uot subject to tllc dcb'ts of the dcce;lsed soldicr 
nor of the distributecs niider the Federal Act, and i~either tho 
creditors of the ~not l~er ' s  nor the Patlirr's estata? are  entitled to 
l~i~ylucnt  out of tlir fnntls as  ngainst the brutliers mid sisters of 
the dcccmed so1dit.r who are  his heirs a t  law a11d the distributees 
of the. funds, no lmymeiit haring beell mricle tcl any distribute(, 
of the estate of the deceased soldier. But after the tlistributiou of 
the funds in nccord:lnce wit11 tlic statute the funds in the hamtls 
of tlic distril)ntws wc~uld I ) (>  snbject to their debts. I b i t l .  

4. The Vorld \\':~r Yeteixu's Act and tllr amenilmcnts thereto  ill 
be lilwrirlly construed to effeetunte the intent of the act to providf. 
for American soltlicrs :rnd tlieir dependents and tcb exempt the pro- 
ceeds of the policies fro111 tlir claims of creditors. 454 title :X 
U. S. ('. A. Ib id .  

1. Tlie insurer of mortgaged premises is directly liable to the mortgage(, 
under a s c ~ a r a t c  and distinct contract \-illere the policy of insur- 
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rmce contains or has attached thereto a standard loss payable clause 
in the niortgagee's favor, and such liability is not dqandent  upon 
or cletormint~l by the inaurrr's liability to the iiiortgrlqor. Btr111; 
I.. 111s.  Co., 660. 

2. .Judgnieilt creditor of mortgagor has no interest in l)rocertls of fin, 
insurance policy with loss payablr clause in fayor of mortzilgec'. 
.lrm.stro~ig v. Price, 83::. 

0 Paxmeiit and Subrogation. 

1. Where n mortgagee has recovered judgment against the insurer un- 
der a loss payable clause in a policy of fire insurilnce, the insurer 
is not entitled to subrogation to the rights of the mortgagee against 
the mortgagor to the amount of the judgment, the insurer not 
being :L surety on the debt fro111 the mortgagor to thc mortgagee. 
and the insurer's liability to the mortgagee being by separate 
(~1tr : ic t  unaffected by the rights and liabilities between it aud tlie 
niortgagor. Ba?lk v. Ins. Co., 669. 

1' Actions on Policies. (Service of p r o c ( ~  on unincorl~orilt(\d f r i ~ t ~ ~ ~ n i i I  
order  st^ Process B f . )  

1. Where in an action on an insurance policy tlie policy is i ~ o t  att;~clled 
to the complai~it and there is no allegation tending to show the 
relationship of the plaintiffs to the cause of action or that they are 
the rei~l  parties in interest, and the action is for reformation of 
the policy and for slander: Held, the defendant's demurrer on the 
ground of misjoinder of parties and causes is properly sustained. 
Sirnotis a. 1118. CO., 146. 

B h'vidcvm, Isvucs and Trial 

1. Issue tendered a s  to matter of defense in policy held properly re- 
fused under the pleadings and evidence. Green v. Carcunltl/ Co., 767. 

G Limitotia)? of Time  fop. Bringing Actiolt 

1. The contractual liniitation in a policy of Brc insurance that action 
thereon must be brought within twelve months after loss is valid 
and binding, C. S., 6437, and a demurrer is lwol~erly sustained 
where tlie complaint alleges that the suit was not brought within 
the prescribed period because of represelltations of the insurer's 
agent that the policy was void. Rouse w. I?M. Co., 345. 

1. Where in an action to recover under a disability clause in a life 
insurance policy the insured is entitled to judgment upon the 
verdict of'tlle jury, the recovery should be limited in  the judgment 
fay the period of disability up to the time of the issuance of sum- 
mons, but judgment that the insurclcl also recover the monthly 
disability payments "so long as he shall live" is error. G w e n  z. 
C'nsunltl~ Go., 767. 
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l i  Accitlent and  Health Insurance.  

1. IVl~erc, :I l)olicy of accident iusurance l~rovitlt,s tha t  the  insurer slioultl 
11ot I~cb lial)lc for :III  in jury  t o  the  insuretl \vliich uccurs "(1) whe11 
(11. w l~ i l e  :t m e i n l ~ t ~  is  i n  : u ~ y  degree under the  influence of intosi-  
t sting liquor . . . (2) w h t ~ n  cnusetl wbolly or in pa r t  by reasou 
of o r  ill coilsrqueucr of the  use of intosic:lting liquor" : Held, tht, 
insurer wonltl 11c1t Iw liable uuder the  tcvms of ( h e  policy for  all 
in jury  occurri~ii. w l ~ i l r  the, i n su rc~ l  \ ~ : t s  in ;tny tlegrre under the, 
inf incwr  of intoxicating liquor, rrg:.;lrtlless of \i-liether such in- 
t ~ ~ s i c : ~ t i o n  was  n causal  e l tw~en t  in the in jury  or not, and  an  
i11strucTion iu nn action on the  l)olicby nh ich  requires the jury to 
t i~lt l  t h a t  such ciinsal relation existed ill order tc  t l e f ~ a t  recovery 
eutitlt's t h r  insurr r  to :I new trial. Elitchic 1 ' .  7't'nrcltr.q I'rotcctirc, 
dsso., 721. 

1. Tht. nbilitg to (lo odd jobs of a cornparatirely triflin: na tu re  n i l1  not 
111evrnt nil insured from recoveril~g under t he  lirovisions in a life 
insurance lmlicy for  the  payment of a te r ta in   sun^ iuontllly ill 
case the insurctl should b,ecoinc "n l~o l ly  and  continuously disahletl 
ant1 ~~rrvc'ntetl  f rom ~ e r f o r n ~ i n g  e i ~ c l ~  :und every duty  l~er ta in ing to 
21ny I~us iucw clr occulration by rc:won of sickntw," and  in this castt 
thc i ~ ~ s u ~ w l ' s  evidence of such disal~il i ty was  sufficient to be s u b  
mittcd to the  jury, i t  being for  the jury t o  determine under prol)cbr 
i u s t ruc t i~ ) l~s  f rom the court  whether the  i n s u r t ~ l  had  suffered such 
tlisnbility a s  to enti t le h im to recover untler the ttbrms of the 
1)olicy. Orcoc c. Casualtlj Co., 767. 

2.  111 a n  action to recover on a tlis:~l)ility cli~uhe ill a ~wl i cy  of life in 
h u ~ u n t c ,  testimony I y  n nmlic:~l e spe r t  who had esanlirlctl tlw 
insured tha t  in his o l~inion the  insured woulcl uever be  able to :tqaiu 
11t'rfornl his regular e~ml~loyinent :IS :I section 11an 1 is  held compe- 
t m t ,  and  t t~stimouy 1)y the insuretl t1i:lt h e  did i ~ o t  know how to 
])r,rfc rnl any work other t1i:in m;~nu:ll l a l m  is helcf not prejudicial. 
t11t.r~ licing sufficient evidence to qo to t he  jury (11 t he  question a s  
t o  whether t he  insured had sufferrtl a disability wil hi11 the  meaning 
of the policy. Zbid.  

:(. I n  nn action on :In insurance ~lolicy thc. plaintiff is  not hountl to 
n~ l t i c i l ) t~ t r  tlcfeuses which the  iusurr r  may set  nl), i t  being sufficient 
if the  comp1:lint contains a s ta tement  of the  11:)ljcy contract  and  
:~llcges fac ts  u l~on  \vhich the  iusurctr is  liable thweuntler,  aud tllo 
insurcsr's fai lure to mtlkt. t~ :~j - lneut  in accordauce therewith,  and 
\vl~cbrc iu 1111 i l c t i ~ ~ n  on :L t l i s ;~ l~i l i ty  (.lause in n life insurance polic*y 
the  lrlaintiff a1lrgc.s t he  contract  ant1 his disability covered thereby, 
and  the  insured f'ails t o  se t  ul) in i ts  nnswer t h a t  disability \vas 
1)ayal)le nudtsr the terms of the l~olicy only in case the  plaintiff 
was  rcgulnrlg attended by a physician, and  the  insurer  introduces 
no e ~ i d e n c e :  Held, the  ~)rovision a s  to attentlauce 1)y a physician 
can be waived by the  insurer,  and  the  iusurr r ' s  contention tha t  i t  
was  cwor  for  the  tr ial  court  to refuse to  submit a n  issue a s  to 
~ v h r t h r r  t he  insured had been so ntttlnded by n physician cannot he 
sustained. Zbid. 
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INTEREST we Usury. 

lSTI.;I<VENI.:IIS see Parties A c :  iliterrrners in attachment see Attnc.llment H. 

ISTOSI('ATIN(: 1,IQUOII. (Urunkeil aiid tlisortlerly c.onduct set1 ('rimiii:ll 
Law K a . )  

(4  Prosecution and Punishment. 

G Eviderrce 

1. Kvidence of relutation of defendant's garage for sellillg liquor held 
ii~competent ns hearsay eritlence. 8, v. T~o'pilr, 11. 

B Coilsent Judgnients. 

1. I t  is necessary for tlie court to approve and pass oil u juclglueiit by 
consent ill a tort action ill which a lninor is l)laintiE in order for 
tlic jutlg~nent to be binding on the minor, but where the judgment 
recites an investigation by the court and a finding that  the compro- 
mise reaclied by the lwrties was just and reasoilable such finding 
is ~onclusive in the abselice of fraud, and the judgment is regular 
and binding until set aside in an action upon ;I prolwr showillg 
of fraud. Oafca r .  Tc>.rrc.~ Co., 4'74. 

1 Sumniary Judgmelits and Jutlgnlent on the Ple:~tlings. 

c On Pad of Claim Admitted to be Dotc 
1. Where in  an action on a note the defendunts admit liability in x 

certain part thereof but deny liability for the balance: Held, ail 
order directiug that plaintilf' recoyer the amount admitted to be 
due \rithout prejudice to plaintiff's right to litigate the balance 
of tlie note is authorized by C. S., 865, and the order will be affirmed 
on defendants' appeal therefrom. Fertilizer Co. 7). Trading  Co., 6 1 .  

F 011 Trial of Issues. 

b Form atid Requisites 

1. Where the jury has returned a verdict in favor of the ylaintiff ill 
an action in tort against two defelidants and has awarded dam- 
ages, a judgment that the plaintiff recover against the defendants 
and each of them will not be held for error, the judgment being 
merely indicative of the joint and several liability of the defendants 
and not entitling tlie plaintilf' to recover the whole sum from each 
of them. Watson v. Hilto?!, 574. 

(; Entry, Recording and 1)ocketing. 

1, A judgment creditor has only a lien on the lands of the judgment 
debtor which lien is subject to prior registered encumbrances, and 
where the judgment debtor has taken out policies of fire insurance 
on his proyerty for the benefit of the mortgagee in n prior regis- 
tered c~ncumbrance, the judgment crvditor has no right, title or 
interest in such policies or the proceeds thereof. .Irm,strolt.q 1.. 

Price. 833. 
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I< Attack and Setting Aside. (Attack and annulment of mrrriage see Mar- 
riage (:; conclusiveness of foreign judgment set> Stat?s A a , )  

b Surpriue, Exusab le  Seglect, ctc. 
1. IYhere, on a motion to set aside a judgn~ent by default, tlie trial 

caourt finds upon supporting evidence that two railroad companies, 
tlilfendants in the action, maintained a common agent upon whom 
service of sumnions nligllt be made under C .  S., 4E13, and that tlie 
sheriff serled the process upon the agent by leaving one copy of 
the sunimons ;mcl coinplaint without inforniing the agent that tliv 
serl ice I\ a s  for both companies, leaving the clear inference that 
it  \ \as  for one only: Held, the court's order setting aside the judg- 
ment by default against the corporation that had not been properly 
served n i t h  summons on the ground of excusable ~leglect was not 
elror, the motion lla\ing been made in apt time and a meritorious 
defense alho being found a s  a fact upon supporting evidence. C .  S.. 
600. ITet.shq Corp 2). R. lL, 1%. 

1. A judgment nlay be attacked in an independent :iction for fraud. 
but the facts constituting such fraud must be sutficientl!: allegetl 
to e~iable the court to pass upon tlie question, and a mere allega- 
tion that  the plaintiff was deprived by the former jud,ment of a 
lilrge sum to 11 hich lie was entitled as  damages is insufficient, thew 
tleiilg no allegation of fraud on the part of counsel or the defentl- 
ant,  but in this case, for the purpase of deciding the case on its 
merits, tlie action is treated a s  a uiotion in the original cause 
:~tt:~clting the judgment for irregularity. Oatcs 7'. Texas Co., 474. 

t l  Irregular Judgments 
1. An irregulnr jndcmc~nt is one t>nttwd contrar) to the usual course 

ant1 practice of the courts and mng be set asid,? in proper in- 
stilnccs by motion in tlie original cause. and where the irregu- 
larity docs not go to the court's jurisdiction w11etht.r the judgment 
will be set aside will be determined by the promptness with which 
tlie al>glication is made and whether the applicant was prejadiccd 
1)y the irrcqularitj. Hnrnett Coi/nt!l 1. .  Rcrtrdon, 26i. 

1. Irregular judgmrnt is one entered contrary to usual course and 
ljrnctice and may be set aside hy motion in cause. Hnrneft Count!! 
v.  Iicavdon, 267. 

1 Wl~ere in a suit brought 1)g ti minor by his next frientl for a negligent 
l)c5isonnl injulg the parties reach a compromise and the court enters 
a consent judgment for the a m w n t  of the compromise and recites 
in the judgment that tlie court had investigated the facts and that 
the ctttlen~ent n a s  just and reawnable: Held, the consent judgment 
is billding on the minor and ronstitutes a bar to a 1:lter suit against 
the \ame persou on the same cause of action ulmn allegations that 
tlie aniount of the jndqment n as inntl~qnate Oatex 71. Terns CO . 
474 
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1. A decree of foreclowre of a mortgage e s to l~s  the l ~ a r t i e s  as  to all 
mat ters  embraced therein, and where the  mortgagor has  failed to  
file auswer or resist foreclosure he may not thereafter a t tack  thci 
validity of the mortgage for  improper execution in a su i t  by thtl 
purchaser a t  tlie foreclosure sale to reform the  iristrumeut for  
~ n u t u a l  mistake in  the description of tlie mortgaged premises. 
H a r ~ e ~  a n d  Co. v. 12ortse, 296. 

2. A consent judgmeut st ipulating t h a t  t he  plaintiff' recover of the tlr- 
fendant  the  amount of the note secured by a iuortgage and tha t  
Sort>clt sure on the  mortgage shi~uld  be delayed for  s i s   month^ 
upoil paymelit by the  defendant of a certaiu s u m  per month will 
operate a s  u bar  to  a later action by the  defentlnnt to  restrain t h t ~  
~l lx in t i f i  from collecting oil the  mote until i t  had  been listed a< 
peisil l~al  1Jrolwrty and  the  t a w s  paid thereon. 'I'illey c. Litld.selj, 410. 

1. I11 this case i t  ~roulcl seem t h a t  the  tlefeild:ult's l~ l r i l  of t'cs jctdicc~tcc 
on the  ground tha t  t he  mat ter  had  beell determined in an  ac t io l~  
brought i n  nilother s ta te  is  also well founded. C o m t r ~ ~ c t i o ~ l  Co. I . .  

Baco11. 1. 

1. Where two joint tort-feasors appeal from judgment rendered ngainst 
them in the Superior Court  and g i r c  supersedeas bouds executed 
by two surety comgauies respectirely, ant1 l)eiltling the  al)peul unc1 
of the defendants becomes i i ~ s o l r ~ n t ,  a i ~ t l  t he  judgment al~pealtvl 
from is affirmed by the  Supreme Court a ~ i d  n r i t  of ccrt io?vri  to the 
Supreme Court of t he  United States is  denied, nnd the  judge of tlits 
8ul)erior Court, ulron receipt of t he  certificate of the  opinion of thv 
Supreme Court, renders judgment against  the  sureties on  the bonds 
iind orders esecutioli to issue against  the  clefendants ;uid their  
sureties in accordance with C. S., 659 : Held, licitlier t he  solveilt 
tlcfendnnt nor either of the  sureties is  entitled to a s tay  of esccu- 
tion upon payment of oue-half of the  judgment into com't by t h ( ~  
solvent def'endnnt, the  solveut defendant being entitled to a traiisfer 
of the judgment to a trustee for  i t s  beliefit upoil t h e  1)aymeut of thv 
full  amount  thereof, C. S., 618, and the sureties being hoiiiitl by tlw 
judgmel~t  ou their  bonds. Hnntiltou 1;. A'. R.. 136. 

A Requisites and Validity. 
tr Time atltl Place of Sale  

1. Where in proceedings to  enforce the  county's lien for  unpaid tnaec 
the  clerk of tlie court  orders a resale "according to  statute," :mtl 
t he  s ta tu te  applicable to  judicial sales in the  county prescribes 
t ha t  such sales be had oil certain (lays during term of the  Superior 
Court, and the  resale is  had on a day other t han  the  days  prescribed 
by the  s t a tu t e :  Hcld, the resale is  w i d ,  and  the  parties should hv 
put  i t 1  s t a tu  q~co, and  another sale for the  enforcement of the tax 
lien may be ordered. Pnhlic I,n\vs of 1931, chap. 23. Jo11118to11 
Corr?~tu ti. Smith ,  255. 



1. W l ~ e r e  severnl defentlauts ;Ire tried together for a crinle other t11i11l 
a capi t i~ l  ftblony each is  c.lltitlrcl ti) four peremptory c l~al lengt~s  to 
the jury,  nntl w l ~ c r t  the  court 11;1s ru l rd  t ha t  the  defense was  a joint 
drfense nncl has  nllowetl but four peremptory cl~alltmges for  all the 
defendants. :I new trial  will I)e ~ . r n n t c d  IIpon :11q)t~nl. ('. S., 46X{ 
S .  2'. BzoVcso?~. 570. 

I3 Special Venires. 

A Nature,  (;rounds and Subject-JIatter. 

13 Proctwdings to l'cirfect i111t1 Fo rm of ( ' lain~ of Lien. 

1. A I(kttcr to the  o n u e r  srttillg forth thc t ~ ~ u o u n t  of the  account for 
mater ia ls  i'nrnisl~etl the  vontractor ant1 s t i l t i ~ ~ g  t h a t  other i tems 
wcrtL bring l)iirel~:~setl OII the itc8count. autl offering to furnish iul 
itemized s tn t imcnt  1ilr011 request is  not ;I sufficittnt notice upon 
I\-hirh to bast. i l  m:~trrinlrnan's lien, C .  S., 2438, :!130, 2440, 2441, 
the statute requiring tha t  ill] itemized s t a t e n ~ r n t  Ile furnished the 
o\vner unless the  contract  is entire,  in wliich case such particulari ty 
is  not e s s e ~ ~ t i a l .  Hnrdtrarc Hortse 1.. I'o'civol. 6. 

2. Priori ty of liens of 111ntcrii111nrn untler direct  cont r i~c~t  with o\vnrLr 
a r e  fisctl by t l n t ~  of filing notice. Ro)/l i i~t  1'. IJognl~,  196. 

1 )  Priorit ies and  Enforc t '~ntxt  of IAen. 

t r  Dutc from T17hic4 Lieu .Ittrrc2hcs 
1. The notiet) givt.11 tlic o \ \ -~~t . r  of ;I I)uiltling for 111ilteria1 fu r~~ i s lw t l  

t l l rwfor  t111t1 lu l~or  tlone thewon is alone sutticirnt for  the  creatiou 
of thv s t :~ tn tory  1ir11. and \vl~tw the lien has  1)et.n perfected uuder 
t he  xt:rtutory l ) rov i s io~~s  the lien rc~lilttss 1)nc.k to the t ime of thc  
I)c>gin~~in:: of tllr furnishing the  material  or tloing the  work U ~ W I I  

the  buildiug, and is  sul)erior to the lit111 or it ~uo r tgage  t,secutt>d 
t l iereaftrr .  Hor~rc'-T17iIxon Co. I . .  Il.iggi1rs B m s . .  85. 

2. 1,iens of mnterialmtw :111d Inlwrers a r e  statutory,  and  by the  clear 
provisions of the  s ta tu te  the  liens of p:~rties furnishing labor and 
materi:\l nntler direct  contract  with the owner 1 a r e  priority in 
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accorda~ice with the  t ime of tiliiig notice of lien with ilie justice 
of tlie peace o r  clerk, C. S., 2471, 2473, and  \\liere tliere a r e  several 
part ies fu rn i sh i i~g  material  uncler direct  contract  with the  owner 
cuid each lias comylied with the  requirements of tlie statutes,  
C. S., 2469, 2470, 2474, tlie l)riorities between them will be deter- 
n ~ i ~ i e d  in ciccorclance with the  da t e  of tiling notice of lien, and  tlie 
fuel t l i t~ t  oile i u a t e r i a l ~ ~ ~ a ~ i  s tar ted  furnishing labor mid ma te r i t~ l  
before the  others clues iiot aft'ect this priority, nor is  h e  entitlc~d 
to insist u l )o i~  11ilyl1Ic'lit of :ill ~ i t w  1)ro ra ta .  'Ylie riylit of pro ra ta  
~ ~ a y m c w t  oil litws of su1)c:oiitrnctors is  clistinguisl~ed on tlie basis of 
thc, s t ; i~u to ry  l rov~siui i s ,  ('. S., 2442, no ilotice of lieu being rccluirctl 
to be file11 nit11 tlic justice of. the  lleace o r  clerk in the  case of sub- 
coi~t rac turs ,  iioticc to tlie owner bring sufticieilt under the statute.  
Cullst., Art .  XIV, SCC. 4. U ~ ~ l i i u  C. L O ~ U I I ,  196. 

1. 'Ylic ;issig~lec of ;I valid laborer's or mater ia l~nai i ' s  lieu on 1)ruperty 
wtiicl! llas been sold under n sul~er ior  lien of o clecil of t ru s t  tlirreou 
may ill his 0 ~ 1 1  name b'riily ail inclel)eii~lciit wti011 to rt~acli  tlio 
surl)lus l~roct'eds I ) ~ u g l i t  by tlir sale u~i t lc r  t l ir  niurtyage. HOI'IW- 
\ I  itso~r C.'o. c. ll'i(jyirca, S 5 .  

1. A linancc c o m l m x  o\\'necl illid lield ;I cuiiclitio~~;ll salos colitr;~ct UII  

;I trucli, wliic~li contract 111orided for rc~l)ossession by the  cornlml)' 
ul)oii clef;~ult of tlie liurc:lit~scr ill n i t~king ally of tlie m~ .~ i t l i l y  in- 
stalluiciits 011 the lmrcliase [)rice. Tlie l~urc l iusr r  tlefaulted ill soilit\ 
of his l~ i l ) . l l l~ l l t~ ,  illid ill1 ageilt of tlie filiunce comlmiiy s a x  thc! 
traclr st;~~icliiig ill tlie street ,  uiid witliuut tlie kno\~leclge of tlic, 
l)urc.liilsrr clrove i t  to n guruge to I)e lieltl until lliiyment \\';IS rnatl(5 
ill ;lccordunce with tlie te rms of tlie cont rac t :  Held ,  the agelit of 
(lie fii~uiicc company was  iiot guilty of 1tirccn~-. S. ?I. Stiirnc'tt, 829. 

IAST CI.EAR C'HASCG see R'egliyence I3 b. 

1,ICICSSB TAXES see Taxat ion  B c. 

U C'oml)utatiun of Period of Limitution. 
tr Aco-uul of Hiykt of .Ictiotr i11 Goicrtrl 

1. Orcli~iarily tlie s ta tu te  of l inii tntiu~is bogins to IWII  g gain st a n  otficial 
bond f rom tlie t ime of i t s  breitcli, ant1 where tlie bond is givcn for  
a city sinlriny fund commissioner who is not reappointed a t  the 
es1)iration of his term, but auotlier is  apl~ointed  a s  his successor 
wlio refuses to  accept certain notes for  money lent by the forrner:  
Held, upon the  termination of the  former's te rm the law required 
him to  aceoutit for fnnds and  secaurities in his hnnds and his fnilurv 
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or refus;rl to do so constituted a breach of his official bond giriiig 
rise to :I cxuse of actioil t l i~~reoii immediately, the city beilig under 
I I I I  disability iuid being a t  liberty to sue, :md a n  artion brought nil 
the official bond more th:~n six years after the 1)riilc.ipal ccnsed to bc 
sinltiiig funcl commissionrr is barred by tlie sis-year statute of 
1imit:ltioils. C. S., 439. I \~~~Shi~ l{ j to~ t  P .  j3orttlfl', 2.70. 

2. Tlle right to sue ulwn a g~I:Il'iIllty on ;I note xrisrs immediately ul)oll 
f:~ilure of the makers to 1iay the note ac.cortliilg to its tenor, iulcl 
suit agt~iilst tlic guarantors is 11:lrred by the statute of limitatioiis 
after three years from tlw n~ilturity of the I I O ~ ~ ,  I-'. S., 441, ill th(s 
ttbse~lcr of eride1ic.e of :11i t.striisioil of time biucliuj: tht, guarailtors, 
or of c~ther m;ltters l~rereiltiilg the ruiiniiig of the s-;~tutc'. 'I'rrtst C o .  
2.. Cliftow, 483. 

71 Fraud or allistalic 
1. While sul~section 9 of C'. S., 441, origiilally ;~pplietl 11111) to uctioiis for 

relief on the ground of fraud in cases solely cognizable by courts of 
equity, by statutory amenilmciits and the decisions of our courts it 
now al~l)lirs to all nc.tioils for relief oil the groimtl of fraud or 
mistake, and bars a11 actions therefor within thre,: years from thv 
discorery of the fraud or mistake or from the time such fraud 
or mistake should liavr betw cliscoveretl in the csercise of due clili- 
gence. Stnuclll v. Sot.rill('. 457. 

The o\rner of Iailds iiluclc ill)plic:~tioli to irluiiitiff for a loail to 1x1~' 
off tlw mortg:~ges tllc~rtvri~, and the alrl)licntioii wa;: accepted ulicler 
ail agreemriit that  the 1oi111 should be secured by a mortgage whicli 
sliould constitute a first lien oil the Inilcls. Before tlie esecuticnl 
aild registration of the l~laintiff's mortgage a judgment against tllc 
mortgagor was docketed. The prior mortgages v!ere paid out of 
the proceetls of the loan niltl cauceletl of record, aiid the glaiutiff's 
inortgnge was registered, the plaintift' haring no actual knowledge 
of the docketiiig of the juclgmriit, ant1 thiiikiug his mortgage con- 
stituted a first lie11 oil the lauds ill accordance with the agreemelit. 
Ugou issuailce of es tw~t ion  oil the jutlgmeiit the plaintiff restrailled 
tlw esecution sale and brougllt this action seven years after the 
cancellatiou of the prior ~nortgagcs to revive them anel to ha re  tlicl 
plaintilf declared sul~rogatetl to the rights of the bttnrficiaries there- 
uiitler on the grountl t l i i~t  they were caiiceled thrc~ugll tlie mistakes 
of the lrlnintift' in th i i~k i i~g  his iiiortgage would constitute a prior 
lie11 on tlie lands: If('l(1, the clockrtetl judgmeiit n.iis n lien oil the 
I:~iid itself \vliich a11 rx;uuinatioi~ of the rtv*c~rds would hare  dis- 
c4osetl and the plni~itifY's cause of action is lui~rrcd )y the three-xear 
statute of limitations. C. 8.. 4.21 ( 9 ) .  I h i r l .  

1. Tlie liability of :I gu:lr:lntor oil ;I 1111ttd 15 eol1;lter; 1 to tl i ;~t of the 
inalirr, aiitl the 1)ngmeiit of iutere<t on the note 11s the maker after 
tlic~ ulaturitp of the note does uot llrerent ail action against thc~ 
guarantor thereon from I~eiug barred by the lapse of three years 
from the maturity c~f the ~lotr .  no t l l i~~g  tblw appearing, the interest 
being paid on the principal debt and not on the contract of quilranty 
Trwrt Co. v. Clifton, 4%. 
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IC Pleading, Evidence and Trial. 

(: P l e a d i ~ ~ y s  und Ecidencc 

1. Whert. in an action for LYr~11cli of ~ o i i t r ~ ~ c t  for the cunvesiince of c c ~  
tain tiniber on lands tlie plaintiff seeks to recover on the ground 
that the deed executed pursuant to the contract did not convey the 
full acreage agreed upon, and the defendant pleads the statute of 
limitations and contends that the deed conveyed tlie timber by 
metes and bounds and that the plaintiff should have discovered the 
alleged shortage upon delivery of the deed: Held, upon the proper 
yleading of the statute the burden was upon the plaintiff to shov 
that his c l i ~ i ~ n  n a s  not barred, and where he has failed to do so 
tlie defrndant is entitled to the benefit of the statute, and \rherc 
this result lias been reached in the trial court by judgment of noii- 
suit the judgment will be affirmed oil a p p ~ a l .  Narks 11. JIcLrod 
257. 

see Iiitoxicating Liquor. 

1,OGGINC: ROADS see Master and Servant U .  

MALICIOUS PROSECUTION. 
A Right of Action and Defenses. 

h Legal Process axd Prosecutiou 
1. The filing of an involuntary petition i11 bankruptcy is for tlie l)urposti 

of having the debtor's 1)rolwrty taken by the courts for payment 
of all creditors according to la\\., and it  is more than a mere civil 
action for debt, and where in bankruptcy proceedings the petitioning 
creditors hare caused the court to appoint a receiver to take chargts 
of the debtor's property and upon the hearing of the petition it  is 
adjudicated that  the debtor is solvent and had committed no act of 
bankruptcy, and he is discharged: Held, the debtor may bring an 
independent action for malicious prosecution, and may recover upon 
a showing of malice and want of probable cause. Sasnif c .  Good- 
man, 451. 

1. Where the debtor has been discharged in the Federal Court in bank- 
ruptcy proceedings upon a finding that he was not insolvent and had 
committed no act of bankruptcy, and the cause is retained only f o ~  
the purpose of assessing damages against the bonds of the petition- 
ing creditors: Held, it is a sufficient termination of the proceedingh 
to support an action by the debtor for malicious prosecution, and 
he may either bring a n  independent action for malicious prosecution 
or have his damages assessed in the bankruptcy proceedings. Saxnil 
v. Goodman, 451. 

13 Actions. (Esecution against the person see Execution K b.) 
c Evidence 

1. Where the debtor ill involuntary bankruptcy lwoceedings has been 
discharged in the Federal Court and brings independent action 
against the 1)etitioning creditors for malicious prosecution : Held, in 
the action for malicious prosecution evidence that the salesman 
of the petitioning creditors had threatened to ruin the debtor's 
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credit if the debt were not paid is competent on the question of 
malice, and evidence of tlit1 debtor's standing in the community is 
competelit on tile question of clnmnges. Sassif Y.  Goodman. 451. 

A h'ature and Grounds of Remedy. 
71 Grounds in Gclteml 

1. Maildtmus lies only to enforce a clear legal right, and where thc 
applicatio~l therefor fails to establish such right, the writ  is pro])- 
cvly refused. I'otccrs v. Ashccille. 2.  

( '  Jliister's 1,iability for 11ijuric.s to Srrrant .  (Under Con~l)t~nsation Act 
scc hereunder I?.) 

1) Tools, ,~~f l~h l t l ( ' l ' ~ j  (111d dpp7ia1iccs u ~ t l  Snfe Place to n70 vX: 
1. Wllele the evidencc discloses that the plaintiff wns etnl~loyed in tlic 

tlri'cwI;~nt's coinlro~ing room in a commrrcial l~ r in t ins  company, that 
there ne re  a 1iuui1)rr of macliines in the room n i t h  alleys or nalli- 
\I ays I~c tu  cen them, and that  in the usual methoc of doin:: the 
vork  thele was a small lros on  heels used for the purwse  of 
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( w r y i n g  metal f rom the  machines back to the ni(>lting I X I ~ ,  i l t ~ l  

tha t  t he  tt'uc'k o r  110s was moved about the  alleys a s  the  progress 
of the  work rt~quiretl, tha t  the  plilintiff was  a11 es1)eriencetl worli- 
III:III 111td kuew of such cdontlitions ant1 t h a t  in attempting to cross 
t h t ~  room in the ~nvformtrnce of his duties he tri1)l)etl and fell over 
the movnl)le meti11 I)os which was  i n  the  walkway, ant1 th r  l~ l i~ i~ l t i f f  
testifies tha t  he s aw t h e  1)os a f t e r  he fell over i t :  Held ,  t h r~  ( ~ i c l r n c c ~  
is insuffic8ient to wtt11)lish the contentions of t he  employee thnt  t h r  
r o o n ~  was  imlrrol~erly lighted and  t h a t  the  employer failed to eser-  
t4se r t~ason~I11e ~i11.e to fulmish a rcasoni~hly safe  l ) l ;~c t~  to work. 
i t  Iwing rvitltwt tha t  the  employer knew that  the  rnoral)l(~ metnl 
110s wits sliiftrtl nilout the  room a s  the  progress (if thc~ \rork r(>- 
quir6tl i111tl tha t  lle coultl liavc s r rn  it mcl avoitlot1 the  injury in 
tho txercistl of rc;~sonilltlr r a r e  for his o\rn sftfi'ty. Ki)r!/ I . .  I'rii~tiy!/ 
Co. ,  478. 

1) J las t r r ' s  1.iahilitj for 111ju1.y to Thirtl P C ~ O I I .  
b Acopc of  E m p b o ~ m o t t  

I .  Evidfbncc tha t  the  it~tlivitlual t lefendi~nt was  t.m11loyetl 11s the  cot.- 
porate tlefeutlant a s  a trnveliug salesman cowring S o r t h  t111cl South 
Carolina, t ha t  the  corl~oration furnished him a par imtl t h i ~ t  it 
paid for  the  g a s  and oil usrd  therein. including the gas  ant1 oil O I I  

the  night of the  plaintiR's injury,  t ha t  t he  ca r  nt  the  time of thc. 
in jury  con t i l i~~ed  merchantlise 1)elonging to tlitl corltornte t l r fwt l iu~l  
ant1 was  being tltiven 11y this stiltwnan a s  hc was  returning to his 
horne la te  a t  night, toget l~er  wit11 o th r r  rritlence for the plaintiff. 
i u  ltcld sufficient to make out n prima facie c i ~ s c  tha t  the sa les~nnn 
\\.:IS acting within the  scolle of his nutllority i ~ t  tllc. t ime of tht, 
injury,  ant1 the evitlencr, togvtht~r with the  cnorl~orate tlefrntliint's 
eviclrnce to  the  contrary,  was  properly submitted to the  jury untlrr 
instlwcti~ms which were free from error.  I'rtckctt 1.. I ) ! tw .  (is-+. 

S c g l i y o f c c  o f  Rcrcnnt 
1 .  Kegligencc~ of truck d r i~ tb r  \\.,IS not estnl)lishetl i ~ n d  (11wstion of 

whether he was  employee or indepentltwt contractor is  i ~ n m i ~ t c ~ t ~ i ; ~ l .  
K c ~ ~ ~ z e d l /  v. Lookndoo, 650. 

IC E'ecleral Employers' I,inl~ility Act. 
(L Applicabil i t / /  

1 .  All tiction for injuries s u s t a i ~ ~ e t l  11). the plai~ltift '  while e~lgtlgetl ill 
iuterstate commerce a s  a n  employee of the  cl(>fendant, n colunioll 
carrier by rail, arises untlcr the  Fwlcrnl Employers' 1,ial)ility Act. 
Hzrbbnrd c. R.  H., 675. 

h Strf u w  a116 E r f e w t  of Liabilitlj  
1. A n7rench furnished a n  enil~loyc~t~ is n simple tool requir i~ lg  110 in- 

s~rection by the  employer while in the employee's use and  possessio~l. 
and in the  lat ter 's  nction to recover damages fo r  a personal injury 
nlleged to have heen caused by defect therein he must introduct3 
evit1enc.c tentling to show t h a t  the defect rsisterl a t  the  t ime tht, 
wrench was  given him by the  employer or t ha t  the employer hat1 
notice of the defect prior to the  injury.  Tcr?/Tor 2;. R. I?.. 218. 

2. I n  this case held, the  evidence tested by the Federal  ru le  was  sutfi- 
cient to take  t h e  case to the  jury on the issue of the defendant's 
negligencae. H111)har.d 2;. R. R.. 675. 
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r: .Issumption of Risk 

1. Except in cases where the  en~ployer 's  violation of 11 s ta tu te  enactrd 
by Congress for  the  safe ty  of employees contributes to the  injury.  
a n  employee assumes under the  Federal  Employws'  Liability Act 
t he  risks normally incident to  t he  employment. but he  does not 
xssume extraordinary risks or those resulting froin the  employer's 
~iegligence unless and  unti l  he  is  matle aware  of such special 
risks o r  they become so obvious tha t  a m a n  of oirdinary prudence 
would observe and  appreciate them, but he will not be held to  
assume such special r isks even under tliese circumstances if the 
tbmployer assures h im the  mat ter  will be remedied and  the  danger 
is  not so imrninent t hn t  a man of ordinary prudeice  would refuse 
to rely ultou the  t~mploger's assurnnces. Hubba rd  v. R. R., 675. 

2. Where assuml~t ion of risk i s  available to a defendant in a n  action under 
the  Federa l  Employers' Liability Act it is  required tha t  the  defentl- 
;ult plead t h e  defense, and the  burden of proof on the issue is upon 
him, but i t  is tiecessary only t h a t  h r  prove tha t  t he  in jury  resulted 
f rom a n  o rd ix i ry  risk incident to tlie employment, or, if t he  in jury  
resulted from a special r isk,  t h a t  such risk was  fully known t o  the, 
eu i~ loyee  antl appreci>rteil by h im or was  so ohvious t h a t  a man  
of c;rdinary 1)ruclence would have observed and appreciated i t ,  and  
a n  i~ is t rnc t ion  tha t  tlie burden is  on tlie employer :o prove t h a t  the  
t~mployre ;~s snmed  all  risk of any t l : i~~ge~:s  which were in11erentl)- 
incitleilt to the employment is  ineswrt, the t~m~t loyee  bei t~g conclu- 
sively gresu~netl  to hilre knowledge o f  the risks ortlinarily incident 
to the  employment. Zbid. 

E' Sort11 Carolina Workmen's Compensation Act. 
(1. xffturc,  Cousfrttction a n d  Application 

1. An in sn ra~ lce  carr ier  who has  paid and  is  continailig to  11ay tl~cs 
an-arct to :in employee under t he  provisions of the \Vorlimen's ('01~1- 

pensation Act i s  enti t led to be snbrogated to  the  rights of t he  em- 
ployee against  t he  tort-fensor whose negligence c:lused the  in jury  
to the cs tent  of thc  amount paid under the  anarr l ,  a n d  a n  action 
; tgair~st  such twrt-fensor is  maintained primarily for  the  benefit of 
tlie i~ i su rance  carrier nnd the a ~ u o u n t  of the  recovery should bcs 
;tl)plied to tlie reimbursement of the  insurance carr ier  and  the  
excess, if any, should be paid the  injured empl(~yer,. P r idge~ t  z'. 
R. R., 62. 

2. Where  a n  action i s  brought against  a tort-feasor in the name of all 
injured employee and  the  insurance carrier who l ~ d  paid antl Ivas 
continuing to pay the  award  under the Comlwnsation Act. :uid tht. 
complaint alleges in effect t ha t  recovery i s  sought by the  insurance 
carr ier  for i t s  o\vn benefit only to the amount  of the  award,  and 
by the employee fo r  t he  excess, if m y ,  and  the defendant tort-  
fcaaor does not demur  to the  complaint but calls  Upon the  insurance 
carr ier  to disclose the  amount  i t  lias pa id :  Held,  the  ilefendant is  
deemed to acquiesce in and  adopt  the  theory of liab,ility set u p  in 
the comldaint. Pridyen c.. R. R., 62. 

h 171 jlcrics Compcnsa7)le 
1. As a general rule a n  in jury  suEered by a n  employee while going to 

or returning f rom his work does not ar i se  out  of and in  t he  course 
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of his employment, and where in a hearing under the Worknien's 
Compensation Act the admitted facts a re  that  the employee was 
employed solely a s  a truck driver, and tha t  he went to his em- 
1)loyer's residence each morning to get the truck he  was employed 
to drive in order to take i t  to his employer's store, and that he wris 
injured in an accident occurring while on his n a y  from his home 
to the eml~loyer's residence for the truck : Held ,  the injury \vas 
not from an accident arising out  of and in the course of his em- 
l)loyment, and compensation was l~royerly denied by the Industrial 
Commission, and the fact that the employee passed the store on his 
way from his home to  the employer's residence is immaterial, his 
duties a t  the store not commencing until he had returnrd tlicro 
with the truck. N. C. Code. 1931, scc. SO81 ( i ) ,  suhsec. ( f ) .  Urcr/i 1 , .  

Weather lu  and Co., 160. 

2 .  Where a n  employee is killed i11 a n  accident occurring while lie \v:b 
riding to work in a conveyance furnished by the employer u n t l c ~ ~ ~  
the contract of employment, his cleat11 is compeiisable under t h t ~  
l~rovisions of the Workmen's Compensation Act a s  an injury arising 
out of and in the course of the employment. Edzcards G. Locivg Co.. 
189. 

3. I n  an application for compensation under the provisions of the TYork- 
men's Compensation Act, evidence tending to show that the em- 
ployee a t  the time of the injury was attending a s\vitch light on 
the lwemises of the employer in the course of his duties, and wtts 
struck and injured by a s t ray bullet from the gun of a third person 
who was shooting a t  sparrows across a public highway, is sufficient 
to sustain a finding by the Industrial Commission that  the nccitltwt 
did not arise out of and in the course of the employment, and sucl~ 
finding is not reriewable by the courts. Bnin 2'. .llfy. Co., 466. 

4. Where there i s  evidence b,y a medical e s l ~ e r t  witness who attended 
the deceased em1)loyee that  from his on11 observation of the (16,- 
ceased employee his death was caused by yneumoi~ia which 1v:is 
not connected with any injury sustaii~ed arising out of and in tlicl 
course of the employment, such evidence is sufficient to  sustain ;I 

finding of the Industrial Commission to that effect antl to  susta i l~  
its award denying compensation, and the decisicln of the Commis- 
sion mill be upheld on appeal although there \vas incompetent 
evidence introduced a t  the hcaring regarding a declaration of tlic 
deceased and his wife that the cleceased employee had injurccl his 
head while a t  home a t  the same place where he had rewired a11 
injury arising out of and in the course of his employment, tlit, 
evidence being sufficient to sustain the finding that the injury re- 
ceived in the course of the employment and arising out  of i t  tlitl 
not cause death. Johnsou v. Baggiug Co. ,  579. 

c PreZiminaiy Procedure and Proceedings 

1. There is no provision in the North Carolina Workmen's Compensn- 
tion Act requiring an injured employee to file a claim for cornpensa- 
tion with the Industrial Commission, but he is required to notify 
his employer only, and the employer is required by the statute to 
report the accident and claim t o  the Commission, which is sufficiclnt 
under the statute and gives the Commission jurisdictioii, ant1 the' 
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Commissiou must approve a se t t leme~l t  between the, lbnrties, or, if IIO 

agreemtwt is reached, must  pass n l rm the  ( h i m  in a hearing 
befort, i t ,  nud where t he  c ln in~  has  been thus  rtkl.orteil by the  em- 
1)loyer to tile ('ommission OII t l ~ r  form 11rcividt~1 by i t  nntl \vithin 
the st:ltntory t i ~ n r ,  t h r  tkn~ployee's right to c'o~~il)e~lsnticrn is  not 
l ~ n r r t d  n l t l ~ o u g l ~  m o w  thml o w  ycwr t4nl)stw frouk the  (lute of thts 
;~cc.idel~t to tht' t latr  :I 11rwri11g is  r tqnrs t r t l  lry t l  t1 ernl)loytvb I I ~ O I I  

d i s a g r c w ~ ~ e ~ ~ t  of the  ltarties. Ho)'rliso~~. 1.. TInnlpto~r. 187. 

tl Hetrri)iys Ijc,forc* I ~ ~ d ~ t n t t ' i a l  ('ornmissio~l 

1. The fac t  of ~ I I I  in jury  to all eml)lo).t,e m:ly I)?  Iti'ovell 1)). c ircauu- 
s tant ia l  e r i d e ~ ~ c e ,  but mere  hearsay ev i t l e~~ce  is  incompetrl~t  to l)~'ovc' 
such f;~c.t, 1111tl t l lr  Intlustriiil ( ' o m m i s s i ~ ) ~ ~  I I I : I ~  not consider ill- 
c.o~ul)c~trut tc$t imon~.  of t l t~c larwt io~~s  of ;( tlec3easetl rmployw ill 
1)nssing uljcnl the question. Bt'ou',)~ 1'. Iw ('0.. 97. 

1.  Kisks Cocrwtl I)!/ 1'olir:ics of ('o)npr)lscctio,r I r~s ro~a~rcc .  (( 'auwllation of  
coml ) r~~sa t ion  i ~ l s u r a ~ l c e  set3 111sur:u1ce H c.)  

I. IYl~cre  t l ~ r  1)olicy ('ontract of a11 i ~ ~ s u r a n c t .  c i ~ r r i t ~ r  issued ill ac3cortl- 
L I I I ~ . ~ )  wit11 the  l~rovisions of the \\ 'orkmm's C 'oml)e~~snt io~l  Act is  
:~ml~ iguous  the tltsb,t will be resol\-etl in favor of those insured 
thereunder, having regard to the  a s c e r t a i ~ ~ m r n t  of the  intcvlt of th(8 
1)art irs  :IS gnt l le~wl  f rom the  i n s t r n m w t  a s  :I \ rholr .  Iiorfl~) 1..  

Motor Co.. 108. 

2. Untlrr thc. l)rorisio~ls of a 1)olic.v I I ~  a11 insurnnc.e carrivr i u s u r i ~ ~ g  
s a l e s ~ u r l ~ ,  drivers, a n d  h e l l w s  and  all o ther  eml)l~,gees of a ~ncttor 
s i~ l e s  compi~ny wherever engaged, wlietltrr workiug a t  certain lrl;~ces 
t lefi~lc~l or elsev\hert? ill connectin11 with or ill relation to such \\01'1i 
o r  ~ ) l a c e s :  Held, evidence t h a t  a u  employer was  ellgaged a t  the 
t ime uf the  accident i n  the  incideutal Itusiness of his e rnp log~r  in 
u n l o a d i ~ ~ g  logs from a truck, and  was  working under the  orders 
of his employer a s  a pa r t  of his duties is  sufficient to  sustain n 
finding of the  Indust r ia l  Commissiou t h a t  the  policy contract  c.or- 
ered the  injury.  I b i d .  

I/ Persou8 Erctitlrd to l 'fr[/)~c.~rt 

1. Wl~er t .  romltt11satio11 untler tht, IVorkmr~i ' s  Com11e11s;~tion Act is  
anar t led  the witlow of the  tlt\cr;isetl employee 21s his sole c l e l r ~ ~ ~ d t w t .  
ant1 tht' witlow dies w i t l ~ i n  il few lll0lltlld a f t e r  the award  i s  m a d e :  
Hcaltl. untlrr  ;i liltern1 intt~rltretntion of the  relcl-ant l)rovisions of 
the ( 'o~nlw~ls t~t i t  11 Act tht1 i~tlministr:ltor of thc, \ i - ido\~  is cwtitltrl 
to the I ) i l l ;~~~c t>  of the' n ~ w r t l .  (;)IIC('II 1.. Pihro Po.. 94. 

11 d?norort of Co~rfpoc.wtior~ 

1. Where :in i ~ ~ j u r e t l  t,ml)loytv 11i1tl IKTII  tw1l1loyt.11 for  less tl1;111 f i f t~ . -  
two weeks the WorBnlrn's C 'on~lwnsat io~~ Act 1)rovides tha t  his 
;ivt>r:1ge wt'ekly \vugcJ shall  I)r wmputetl  iry fiutling tlw averilge 
\vrekly wage during the  term IIP emlrloym'nt ltroritlrtl the result 
nuultl h r  f a i r  ilnd just t o  both 1)ilrties. or ill c.ilsr such luetl~otl is  
inll)rac.tical l~t.c.aust, of the shortness of the  term of eml)loyment or 
i t s  casual ~ ia tur t l  t h a t  the  :Irerage \vtvltly \vnge s l ~ a l l  Itr c.oml~utetl 
with regard to the  average n-eekly wage of n person of the S:IIIIP 

grade and character eml~loyed in the  sa111e class of rml)loynlc~~lt 
in the  S R I I I ~ ~  ln(xlity, :1nd the entire sul)section should I I ~ ,  caonstrucvl 
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JIOSICY REC'EITED. 
I :  Proceedings iuid 1ielit.f. 

1. Wlirre iri ;ti1 tiction to recwvt2r twice the  ilmouiit of usury c. l l i~rgt~l 
illid lmid tlie l x~ r t i e s  agree tha t  only two issues be sul~mit ted  to 
tlie jury. o w  tls to the amount of the l~lniiitiff 's iliclel~teclness to tllc 
tlefri~tlaiit :111d the  other a s  to  t he  r a lue  of tlie land foreclosed ullder 
i~ inortgi~ge give11 a s  s t a l r i t r  : Held, the  action by this ayreemrlil 
i s  triuisfori~ietl into rind treated a s  a11 aetioll for  ail wcoui i t i i~g  for 
money liatl ;nit1 receirecl for  the  use of tlie l)lail~tiff, ;riiil the (its- 
f e ~ ~ d : ~ l i t ' s  dr innrr r r  or.(, tc1tit8 (111 t l ir  grouiicl tliat a cause of t1cti1111 
was  iiot stntetl i s  l lrol~erly overruletl. McSc4ll I.. 'l'hnmus. 21!1. 

JIOItTGAGES .\XI) 1)I~~I~:I)S OF TR17ST. 
( '  Constructioi~ i111c1 Olwr.iltioii. 

it Put'ties ct~ttl 1)cWs ri'eccmd 
I .  Later  note lieltl secure11 l ~ y  l ~ r i o r  mortgwgr tlelmsitetl wit11 1rayc.c a s  

collateral security. Rabil  t'. Frtgcc.~~. 224. 

( 8  Lien nnd 1'1.iovity: IZff/istrrtfio~r (Limitation of action for relirf fur 
mistake :IS to 1)l'iority see 1,imit:itiou of Actioas It I )  2.) 

1. IVllile the  i~ i t l e s  ill111 e l ~ i ~ s s - i ~ ~ i l e x  of it eo11~eyiiiice by :i 11usb:11id a i ~ l  
wife iff the l i~ t ter ' s  11rolrcrty s l~ould  se t  out  the name of the  wife, 
n l l r r r  tlie records \rould h a r e  sl~owii f rom a n  e sami~ ia t ion  by tllc 
abstrnetor for a secontl mortg:~gec tha t  tlie mortgagor had acquire 1 
the  yrorwrty f rom 1:. T.. a married wtmian. : ~ n d  S. T. lier liusbaiid. 
imil t he  c~ross-indes noultl 1ia~-e s h o \ r ~ i  a cleecl of t rus t  frnm "8 .  T. 
c,t its.": Hcld, i~lthvugli  tlie crtrss-i i~drs was  not in str ict  coml)liaiict~ 
wit11 tlir st;ltutr i t  W I S  sutficit,lit tu have reve:~letl the first deed of 
trust .  :ind the co~ i t c~~ i t i on  of the  trustor in the  second tleetl of trust  
thnt his dertl ct~nsti tntc~tl  :I first licii c an i~o t  11v ~ii t l i l~taincil .  I)rx. Po. 
1. .  F o r k s ,  252. 

2. \There a f t e r  rccriri~~;.  ;I tltwl ~ ' o i ~ r ~ y i i i g  t i t le to laiitls tlie priuitec' 
moiTg:~grs tht. smne but fails  to have h is  deed registered u i ~ t i l  a f ter  
the r eg i s t r a t i c !~~  of t he  mortgage, and thereafter the  grantee executes 
iinot1ic.r mortgagr wliicli is registered subseque~it  to tlie registratio11 
of the  two l ~ r i o r  iiistrumeiits: Held,  i t  will be l~ re sumtd  tliat the 
tleetl wns drlirerecl at the t ime of i ts  esccutioii, nntl tlic r r g i s t r n t i o ~ ~  
thereof showing tlie t i u e  of i t s  execution, tlic abstractor for tlic 
la t te r  mctrrg;lge slioultl 11aw esamined the  title to  the  date  of 
tlir rsecutiou of the  clreil, all11 the second mortgagee caii l~ot sue- 
ccssfully c o ~ ~ t c ~ ~ l t l  t l u t  his mortgage c20nstitutetl :I l ~ r i o r  l i n i  oil tlic! 
I:uitls, the  first mortgage l~eii ig valid and  i t s  e s i s t e ~ ~ c r  l~ i~ i i i g  clis- 
curernhle ~ 1 ~ 1 1 1  :I pro11er e s i ~ m i n a t i o ~ i  of tlie registry. I h o r  Co. 1:. 
.Jo~tlet'.  IS:! S. ('., .518, relating to estolq~el aiitl after-accluiretl titlc. 
cited aiid ilistiliguislieil. Bnttli z;. Xitchcll. 239. 

E' Transfer  i ~ f  Mortgaged I'rolwrty. 
(L Liubilif.t/ of . lIort~/ugo~'  01' Z'rccnsferot~ 

1 .  Wlierc t he  mortgagor conveys his equity of r ~ l e n i l t t i o i ~  by deed ill 
which the ~ ~ u r c l i a s e r  clssumes tlie mortgage debt, 311d the purchasrr  
ill t u i n  sr>lls to nnot l~er  nlio also :~ssn~iit.s the  deb t :  H c l d ,  in ill1 



INDEX. 



INDEX. 

MORTGAGES AKD DEEDS O F  TI iUST G a-Cotrtiaued. 
3. Mortgagor held entitletl to  f i n t l i~~gs  a s  to whether ~ ~ o t e  wils 11;litl (11' 

n:ls to i ~ e  l ~ i d  out of reuts. I17ilsott I:. .4llnb1'ook. 498. 

4. Whrrt> ;I ~ t ~ o r t g ; ~ g ~ r  t;lkt~s out :I l~olicy of fire i11sur;111ct~ o11 his 11r011- 
orty in i~cc . c~ r t l a~~c r  wit11 iln ilgrecmeut in the  mortg;~gt> tha t  illsur- 
;iucst% should Iw t;llten out  on the property t111t1 nssigned to the  
mortgagee, ; I I I ~  t ha t  the  p r o c e ~ l s  thereof, in case of loss, shuultl be 
usetl t ~ ,  11:1y the  ~ n o r t g ; ~ g c  I~outl, i u ~ d  thereaftor the  l ~ r o l ~ e r t y  is  
tlestroyrtl by fire autl the ilmount of loss 1):1id I I ~  t h r  i n su r i~ne (~  
cwml)rlny 11y tlrilfts l)ityitbl(\ to the  mortgagee :iud m o r t ~ ; ~ g o r ,  ilntl 
I)y ;~g re twr l l t  of tlits ~ ~ a r t i r s  the  11rocet.ds of the  l~olicic~s ;trv I I I I ~  used 
to 1)aj. oft' tlw Iwl~tl swurr t l  11.y tlrth ~uortg:lgr. but itre usetl ill thch 
cwction of i111ot11e1. I n ~ i i ( l i ~ ~ g  111~011 t11e li11~1 : H c l d ,  a j u d g ~ w ~ i l  
creditor of the  ~nortgargor w~tltbr ;I j u t l g ~ n w t  tluckt,tt~l subsrqueut 
to tlir ~ e g i s t r : ~ t i o ~ ~  of tht, ~uor tgagc  has  no right, title or interest  ill 
the  l~rocccvls of thr. lkolic4rs, i111t1 tho ~ l r i o r  mortgagt, r r n ~ n i n s  cut-  
s t t n~ t l i~ ig  under tht. ilgrc'rmtwt of the mortg~lgee and mortgngor. 
and  is  superior to thts lien of the j ~ u l g ~ ~ ~ e ~ n t ,  ant1 n 1)urchasrr of the  
lwoperty ;it rln esecut io l~  w l e  ulltler the  judgment mny not maintain 
t ha t  h r  i s  entitled to the  c ;~~ ic r l l i~ t ion  of tllr mortgi~gc. ;is n rtloutl 
o ~ i  his title. At.mutroi~g ,I;. Price, 833. 

b l 'ci,/~n~ott cc1111 .Ixsiy~~rl!c~r~t o r  St1 1ftyc/crtio11 
1. Whew,  in ;I suit  to r r s t r ; ~ i l ~  fortvlosuw n11tit.1. ;I  first u~or tgage ,  the 

l~lainti t t '  ;11lrgrs t11t1t ht. is the a s s i g r ~ w  of :I scw11~1 niortgilge a l ~ d  
hat1 trutlt.rt.tl the  ; ~ n ~ o u n t  tlut. oil t l i t~  first ~uor tgnge to t he  mort-  
p;~gc~c~. ;11ttl contelrtls thnt he  is  twtitltbtl to 11;lvt' the  first mortgage 
c~i~ncc~letl upon tho I~:Iymcnt of t h r  i l r n o u ~ ~ t ,  ant1 the  tlcfmtlnnt ill i t s  
;lns\ver tlt111ies t l ~ t ~ t  the ~~lit intif t '  is  the  i~ss igntv  of t h r  srcontl nlort- 
=igts : Hvltl. flick dcl~iill t l~ i l t  t h ( ~  ~hlnintift-' is  a11 ass ignt~e  of tile stvot~tl 
mortgage r ;~ ises  ;III issue for  the  t l r t t ~ r n ~ i ~ i ; i t i o ~ ~  of' the, jury, tht, 
~ ~ l a i i ~ t i f t '  I I I I ~  Iwil~g cwtitletl to the r ~ l i c f  songht uuless he i s  t he  as-  
signee of the s t ~ o u ( 1  mortgngr, and the  plaintiff's tlemlu'rer to thcS 
nns\vtbr on th r  g r o ~ u ~ t l  tha t  i t  failed to se t  up  a clrfrl~stb to the nct im~ 
should hnve I w n  trvrrrulcvl. Robil 1.. I-'rrytr/r. 224. 

2. \There money is I~orrc~wetl i l l~d  usPd for  the l)urpostl of lmying off >I  

~ r r io r  ~uortgi~gc,  OII lantls, i111tl the  money so I~orrcnvetl is  secured 
by :I ~nortg;~gts c.11 the s;llnc lands nliic.11 is  est~cmtrrl : ~ n d  rc~gisteretl 
011 the  s;lmcs tlr~y tha t  t h t ~  first 111ortgi1ge i s  l)iiiil, ilnd tht> lentler 
holtls the first ~nortg,'i~gts i ~ s  : ~ d c l i t i o ~ ~ i ~ l  security, m t l  thtl scvontl 
mortgage is iiliwlid IwtaustL of tlrbft'c!tivt~ ac l<~~o \v l r t l gmt .~~ t :  I l c l d .  
t he  s e c o ~ ~ t l  m~~t , tg ; \gc  is cw~isidcretl ; i s  mrrely an  i ~ s s i g l ~ m e t ~ t  of t h t ~  
first, rillit1 mortgagt', or t h r  fivst mortg;kge i tst~lf  in ;I diff twut 
f o r n ~ ,  r u ~ d  the  lentlt~r of the nloney so  used is cwtitlrcl ullon default  
to foreclost' u u t l t ~  :III rquitnl)le litw I ~ s e t l  on the valid first ~ n o r t -  
gag(,, ;tud is twtitletl to 11:lve the c'allcell:~tio~~ of the  first nrolStg;~gt~ 
strieltell f r o ~ n  the  ~ . t ~ ~ ~ r t l s .  f~~rc ' .?tmrtrt  ('0. 1'. Canh.  1 Y K  

H Foreclosure. 
If Riyh t of .l ctiolr u ~ t d  1)c'folacs 

1. Where the  lll:~intilY I)ri l~gs suit  to rc,strrtin the  forc~elosurc~ of ;I mort- 
gage on his 11ro11erty and  nllegcs t ha t  the note secured by the  mort-  
gage ~ v a s  pait1 o r  was  to be paid out of r rn t s  collecteel Ily the mort-  
yilgor. :111tl the, m;~ t to r  is roferrrtl to :I wfrlSce by conwnt :  H f l d .  t h t ~  
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mortgagor is entitled to a finding of fact as  to .,vhether the note 
had been paid or was to be paid out of rents, and where the report 
of the referee does not contain any findi~lg on this xspect of the case 
the cansr will be remanded on the mortgagor's escrption to the 
report. 1I.iI~on c. Ablsbrook, 498. 

1 I)iapositiojt of Proceed8 and Surplus 
1. In  an action to enforce the statutory lien of a materialman ou prop- 

t1rty which had been sold under a deed of trust chsecuted prior to 
the date on which the materialman had begun furuishing material, 
the corn1)laint states no cause of action against the trustee in the 
deed of trust when there is no allegation that notice of the claim 
of lien hat1 been given the trustee prior to the disbursement of 
the l~roceeds of the sale. Hortre-Wilsotb Co. a. Wiggins Bros., 85. 

2. Where the trustee in a deed of trust has foreclosed the instrument 
under the power of sale contained therein, and an advance bid has 
been made and a resale ordered by the clerk in accordance with the 
provisions of C .  S., 2551, the clerk may order an allowance to the 
trustee for conducting the sale, and where the trustee has filed a n  
accounting showing the distribution of the ~ ~ K ' I V ~ S  of the salc 
illcluding a co~umission in a certain per cent retainc'd by the trustee, 
the presumption is that the clerk has alyrrorcd the commission so 
retained, in this case the per cent specified ill tkc tlcetl of trust. 
Rro7icrnge Co. r. Trust Co., 182. 

1r Kesale, Dcyosits. Costs aud Commissio~rs 
1. Where clerk orders resale he may ortlrr :~llo\vance to trustee. ant1 

where he has i~l)prnred accounting such o t ~ l t ~  is prrsuinetl. B~'olio,- 
rcyc Co. 1.. Trrcst Co., 182. 

2 .  Where the clerk of tlie conrt has es1)rcssl.v or 111'esumptively all- 
prol-etl the connuissio~~s to hc allo\vetl the trustee for making thtk 
rrsale of the ~nortgaged premises under the statutory power give11 
him, tht' ~rnceclnre to question the ~ ~ e a s o ~ ~ : l l ~ l e ~ i e s ~ ~  of the amount 
is by esccl)tiol~ aucl aplrral to the judge from whose decision a11 
;rppenl will lie to the Sul~rrrne Court, aucl the ntatter may not be 
attacked collaterally, tlie allonxnce made I)$ the 'desk being final 
in the absence of escel~tion and apl~eal. Ibitl. 

I .  dyreo~zcrrts to I'rochnsc a t  Forec1osio.c snlc 
I .  Where the plaintiff : ~ l l ~ g e s  that the first mortgage (111 his liiuds 11nd 

I)een foreclosed and that he conteml~lated :tttacking the validity of 
thc foreclusurc, but that the defendant, who held a second mortgngtr 
on the lands, agreed to acquire the lands by g a y i r ~ ~  the first mort- 
gagee and to sell the lands and pay the plaintiff any surplus after 
~ a y n ~ e u t  of the indehteclness due the defendant, and that the de- 
fendant sold part of the lands: Held, the plaintiff is not entitled to 
an accounting, the plaintiff's interest in the lands having bee11 
foreclosed prior to the defendant's acquisition of the Im~ds,  and the, 
foreclosure not having been attacked, and there Iteiug not11i11g to 
show that the plaintiff had paid anything for the alleged agrcrment 
or 011 the rel)urchase of the lands. Jackson v. Bank. 357. 

2. A11 ilgrwt.ment to purchase lands a t  a foreclosure sale for the mort- 
xngor a t  an agreed price ant1 account to the mostgagor for the 
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difference between the price agreed and the indebtedness secured 
constitute the purchaser a trustee of the equity of redemption for 
the benefit of the mortgagor. Ollis v. Rieker, 671. 

MORTUARY TABLES see Damages F a 1. 

JIUNICIPAT, CORPORATIOR'S. (Municipal courts see Courts R . )  
A Creation, Alteration and Dissolution. 

f Diasolzctio?f and Repeal of Chnrter 
1. Where the charter of an incorporated town is reilealed by thc Gei~cwl 

Assembly the lands formerly held by the town in fee is not fwstentvl 
with a trust in favor of the local community. Uniz;cr.sit!/ I . .  H I ~ I  
Point, 558. 

2. The General Assembly has authority to deal with property held by a 
municipal corporation for a public purpose and to provide for its 
disposition upon the repeal of the municipal charter. Zbid 

D OEcers, Agents, and Employees. 
a Eleetzo?~, Appointment and Tenure 

1. Where, under a private lam authorizing the governi~ig bod3 of a c ~ t y  
to curtail expenses and effect economies a s  they deem necessru) 
and expressly rel~ealing anything to the caontrary in the existing 
charter, the governing body dismisses an officer who had been em- 
ployed 011 the police force for several years solely on the grounds 
of economy, although several officers his junior in serrice hat1 hceu 
retained : Held, there being nothing in the act requiring the appli- 
cation of the rule of seniority in effecting the economies. the officcsr 
has failed to show a clear legal right entitling him to mandainu\ 
for rrinstaten~ent. and :1 charter provision that officeis lioldinr 
the lwsition for twelve months shall be deemed to hold nntlt'r 
classified service ancl sliould be snbjwt to lay off only ac, ~ rov id t~ t l  
for therein does not affect this result. Poircr8 i. dnhcrillc, 2 

1.: Torts of JIunici~al  Corporations. 
c Defects ov 0bstructio)ts i l l  Streets 

1. A traffic post or signal about three feet around a t  its base and ilbout 
ten feet high, with the base sufficiently lighted a t  night. placed I)> 
a city a t  the center of the intersection of two of its streets is  110t 
such an obstructioii as to amount to negligence in its ni~intenancc. 
and where the evidence tends only to show that the plaintiff drove> 
hiq automobile down the center of the street and strucli the trnfhc 
light structure vnusing an injury resulting in his death, and thr~t  the, 
signal post was lighted and could have been seen several bloclis, thc~ 
evidence is insufticient to be subinitted to the jury, but where thih 
result has been obtained by the jury's anc,mering the isque of ncgli- 
gence in defendant's favor the judgment 17 ill be nffirnirtl. V n l l c  11 

21. ~ m t o n i a ;  66-1. 

f Injuries fo Lands b y  Aeu-er. flustems 
1. Where there is evidence that an incorlmr:ited town emptied I :LM 

sewage into a stream which resulted in polluting a lake ul>on which 
another town had been located, rendering the lake unfit for h:~thiti:: 
hy causing its m ~ t e r s  to carry a high bacterial count clangeronq to 
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health and to give off ol)jectionable odors. ntid causing d t y ) r r c i i ~ t i o ~ ~  
of v ;~lues  of business n11t1 resiclet~tial 1)rol)erty iu the  lower to\vt~ 
11s rensotl of such odors, aud  tha t  the  lower town, besides havi~~:: ;I 

f t v  l ) e r m n t ~ e ~ ~ t  rrsitlrnts, et~trrt ; l intvl  sevcbrnl t l ~ o n s i i ~ ~ t l  summtir 
visitors and  was  used 81s ;I health resort m t l  ;ls headquarters of i~ 

religious denominntion, a t ~ d  t h a t  the  sewage (lisp( sa l  of the  u l ~ l ~ t ~ r  
towu was  defeating the  ohjects for  which the  loner  town \vw 
incwrlwratetl : Hi,lti, t he  evidence tends to show irreparable damagt, 
front ;I civil \vrollg c i~ns ing annoyance in the en joynen t  of the  legill 
r ights of the resitletlts iit~tl visitors of the  lower town to the usts 
and l~r iv i l rgrs  of t h e  wutcr of the  lake  without i n t e r f e rc t~w wit11 
their  health and comfort, nntl n.here t h ~  c.sipeuc.es nf tlw nl)lwl' 
ton-11 (lo not 1)reclude the, :hatenlent of the  t~uisan~?e,  a n  i n j n ~ ~ c t i o u  
may Ire issued in the, suit  of t he  lower t owr~  uIwn a sustaining 
verdict of a jury, ant1 the right to ahntelnrnt n ~ x y  not be rlefeatrtl 
l ~ y  a t l tunut l  tha t  pc'rm;lt~cwt tl:~magc~s Iw nssess~?tl. . l i i d c . ~ ' s o ~ r  1. .  

I17uptcacille, 37. 

2.  IYhc~rt~, before the erec t io t~  of i i  ( lam for  a lake. :I tow11 locxtetl 
f a r the r  ul) along tht. s t r r i ~ m  cot~t rac ts  in \vriting to satisfactorily 
i1islx)se of i t s  sewage, \vhich it fi~iletl t o  (lo a l t ho~ igh  a bond issut, 
for this purpose was  authorized by po1)ular votr ,  and  fourteen years 
thereafter tlie sew\.ayt. f rom the  up1)er town began to cause al)l)rcb- 
c ia l~le  tl;lmirgr to the  towti locatetl at  the  lake, and  thereupon tht, 
~ ~ n r t i c s  soug l~ t  to  est:~l~lisl i  :I sani tary  district, ilnd upon failure of 
their  efforts to (lo so, brought su i t  for  the  a1)atenirnt of the nuisnnct~ 
three years a f t e r  nl)l)reciahle damage from the  sewage: Hclrl, tltcx 
lower town was  not  lrnrred by laches from asseri ing i t s  r ight to 
eba t en~en t ,  t he  rv idct~ce  t e n t l i ~ ~ g  to tlislrrove :rcqniesct.nw in thy 
trespass, and  thr  ulrper town not ha r iug  nrquitwl l-itle 1)y prrscrilr- 
t i r e  use. Ibid. 

3. A municil)al system which discharges r aw  and  u ~ ~ t r t w t r c l  se\vi\gcJ into 
waters  used 1)s a multitntle of peol)le, mus ing  i~r t~l r : \ rabl r  d n n ~ i i w .  
i s  hcld not of such e s i w n t  11:ltnre a s  to deny relic'f I)g al>atemrnt.  

I b i d .  

4. To the  e s t en t  t ha t  t he  land of u lrrivate owuer is  de l ) lwia ted  ill valutt 
by reason of nosious gases a n d  otlors given OR by the sewage clis- 
pos;il p lant  of a city, the  city is  liable for  such depreciation a s  $1 

taking of private property for a public use, althoup'h t he  p l a ~ ~ t  \vas 
erected in a c c o r d a ~ ~ c e  \\'it11 plens al)proved by the  S t a t e  I?oartl of 
Heal th  and the  tna in te~mnct~ of such 1)1:~111 is n go~ernmc~l~ t i r l  fun(.- 
tioh of the  city. G~'try ?'. Z Z i g l ~  P o i l i t ,  756. 

5. I n  a n  actiou Iry a private owner of lands to recover cl:~magrs caused 
h is  land by nosious gases and  odors r r n n n a t i ~ ~ g  f rom the  sewagt, 
disposal idant of a city lomted contiguous to such land, the  testi- 
mony of several witnesses t ha t  odors from the  p h n t  were strong 
and  estremely objectional)le on  the  plaintitf 's land wl!enever t he  win(\ 
mas from the  ylrint i s  lieltl sufficient to take  tlie casc to the jury. 
and defendant's motion a s  of nonsuit was  prol1er1,r denied. C'. S,. 
567. I b i d .  

6. Where the  maintenance of a sewage disposal ylaut by a city causes 
clel~reciation in value to  the  plaintiff's Innil by reason of c,manatiot~ 
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of noxious odors therefrom, tlie measure of damages i s  the t1itYt.1,- 
ence bet\veeii the  f a i r  market  value of the  liwd immediately I)rPoro 
and immediately ilfter t h e  in jury  to tlie l)lnintiff's land by rrasoll 
of the  emaiiatioil of sucali oclors, ant1 inclutles i t s  value for  it11 
practicnl 1)url)oses to which n re:~sonal)ly lrrntlei~t man conltl 11:1v(~ 
put it. Ib id .  

5.  T h e  owner of land lins ii right t h a t  tlie t ~ i r  over liis land sll;~ll 
collie iii i t s  na tura l  purity,  ant1 althnugli he may ilot recover t l ~ w -  
ages for  occasioiial l)ollution of tlie a i r  resulting iii mere inco11- 
veilience o r  iulnoyailce, lip may recover damages sustnined 1,). 
reastrn of tlie emaimtioil of noxious odors f r o ~ u  a city's sc,\ritgt> 
disposal 1)lant when such odors a r e  stroiig and frequent :111(1 ( ' i ~ l ~ s t ~  
aul )s ta~i t i i~ l  tlrljreciirtion of tlitk w l n c  of the land. I b i d .  

$. W h e w  odors riut~nati i lg f rom a city's sewugc clisposal plant ai i io~lnt 
to i i  t r~king of contiguous private property for  a public use tllct 
owner of such contiguous land i s  eiititletl to  damages f rom the  timts 
of the first substantial taliing. I b i d .  

9. Owner of land da~i iaged by odors f rom sewipt. clispnsill plant III~I!, 

maintain action for  lwivi~t r  r n ~ i s n i i t ~ .  Ihid.  

F Contracts a i ~ d  Franclliz;es. 
n N a ~ ~ r i e r  out1 Form, l ? o q u i . ~ i f ~ ~  (111d lic~liditll 

1. A yo~ve r  coiiipaiiy o l~era ted  electric street  cars  ulroi~ certnin of rl~ct 
streets of a city under a 1nuiiicip:11 frailcliisc., i t s  lint>s estrl i t l i~lg 
to certain streets Iwyontl the  city limits. The power colnlmiy ant1 
the  city, some years af ter  t he  franchise was  granted,  eiiteretl iuto ;I 

caoi~trnct wlierehy the  I)o\vcJr coin1mny \v:is to substitute. on c.c~rt:~ii~ 
streets,  g i ~ s o l i ~ ~ e  auto-l)usrs u l ~ o n  certain conilitiolis for the elt~ctri-  
tally driven cars,  ant1 the  contract was  wplxoved by tlie C'orln)r;itioi~ 
Comiiiission. I t  f u r the r  alrpeared tha t  the  c.11ange in the mrtliotl 
of trnnsportntioii \rns for  the  1)ublic. belletit: H('ld, t h r  ~)rol~osotl  
change f rom electric u i r s  t o  auto-buses along the  tlesipili~tetl strects 
does not iiivolve the  granting of a new fraiwl~ise,  requiriilg it vote* 
of t he  residents of the  city under the l~rovisions of i t s  charter,  but 
relates only t o  the  method of tr:r~isporti~tioii under tlie olcl f r : ~ r ~ -  
c l~ise .  a i ~ d  wliere the  coii trovtwy has  lueen inntle tlic subject of ~ I I I  

iictit!n I)y the power coml)iuly undr r  the  1)eclarntory J u t l g m ~ n t  A(.l 
ill which all i ~ l t t w s t s  were represented, and  judgment has  bot111 
s i g ~ ~ e d  sus ta in i~ig  the vnlitlity of tlie contrilrt, escel)tions based on 
c~ontc3ntions t ha t  tlie c o n t ~ x e t  amounted to a Iiew franchise nntl tl1i11 
the  Corlmntioii  C'oiiiiuission was  without autliority to n l ) l )~~)v t \  tl~tb 
contrnct crtilnot I)e sustitinetl on  aplxwl. Liglrt Po. I.. Iacle!/. S11. 

H Police Powers mcl I<eguliitions. 
d Public Safctfj  r r n d  Henlth 

1. 811 ordiniiilce of a city l~rovidi~i l :  t h t  tt certaiii sl~ecies of dog, or 
dogs c:f r icious te i i t l r~~cies  shall be muzzled by the owners or 1iel)t 
ullo~i the 11reinist.s or not lrermitted to run  a t  lmge  witliiii tlicx 
corporate liuiits fnlls within the  police p o w r s  of tlie city regardiilg 
the safety aiitl l ienlt l~ of i t s  citizens, and  is :I valid nbrogntio~i of 
tlie r ights of t he  owners in 1)roprrty of this cl iari~cter.  P. 1..  H n ~ ' r ~ , l l .  
210. 
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2. 8 1 1  order of a city manager prohibiting parkin:: of automobiles 011 

the op11oc;itc side of the street from the city\.'s fire station, entcrcd 
in order to facilitate the ingress and egre-s o '  the city's fire 
cmyines, is held to he valid exercise of the police power, and t h t ~  
tlefendant's contention that the order n a s  arbitrary and discrimina- 
tory and that lie war entitled to damages resultiny: to  his propert) 
hy reawn of the low of a "curl>-servi('e" business theretofore main- 
t a i11~1  in frout of his store in the proliibited parkin: area c:~nnot Ire 
mnint:~inrd. T?lonrj~k~~r r .  R6irl~rillc. 502. 

3 .  ICviclrncc tentling to she\\ that a certain dog was ct~necl by tilt, tlc- 
ftmdant and that it  hat1 xttacked and bitten sever21 persons to tht. 
knou ledge of tllc (I\\  ner, inc~luding mi attack upon the child of the 
l)rosecutrix, is sufficient to r&st a motion a s  of nonsuit in :ill 

action undcr an orrlin;ulce of :I city prohibiting vic~ous clogs to rull 
a t  large within tho city limits nitliout Ijeing muznlcii. S. 2.. Hni.r.cll. 
210. 

.J Actions Against. 

1. Whel r in a n  action ugnin<t a city the coinl~laint al1e;:es that  the citj  
had trespaswd ul~on the plaintiff's laud and seeks to recover tlk~ni 
ngrs therefor, and tht. c i t ~  admits that it  had never condemned t l i ~  
prolwrtj but contends that it  was dedicated to public use by thc. 
plaintiff's grantor and that  it  liad acquired title ~y adverse uw1 
and that the action was barred b j  the statute of lilnitatiuus: Hc ld. 
a provision in the city charter prescribiny certain procedure for tlitb 
taking of land for city strtlets by condemiiation ha;; no alplicatiol~ 
bilic~~ such charter pro\ isions contemplate only the taking of llrup- 
erty for l~ublic use by formal action of tlicb city, and the c4ty.k 
nlotions to dismias for \ \ant  of jurisdiction in tlint the charter 
procedure had not heen followed ant1 for \vallt o '  the complaint 
to sufficieutly allegr n cause of action nre pro])erly overruled 
Mofle r .  Cfreenzrllc, 259. 

I< Fiscal M:~nagemc.nt and Tasation. 

c ~Mu?zicipal Boi~ds (Right to iwuc and valitlity see Taxation 8 . )  

1. Where under valid statutory authority a muriicip~lity issues it* 
bonds payable to bearer and the form of the bonds io other respect* 
comply n ith the provisions of C .  S., 2982, they are  nc?gotiable instrn- 
ments and in the lrands of n holder in due c30ursr are  not subject 
to defenses ordinarily available to tlic municipality, and as  against 
such holder the only defense available to the municipality is the 
want of power :rnd authority to have issued tlien~. T?'rtrt Co. 1.. 

Statesville, 399. 

2. Where a negotiable ~uunicipal l~oncl i.; in the hnndh of a 11older in 
due course, C. S., 3033. i t  is conclu4vely presumed that a valid 
delivery of the bonds had been made so fa r  as  the rights of the 
holder are  concerned. and in :in action by such hol-ler the defense 
that  the bonds were not tlelivered i\ not ;~va i la l~ l r  to tlic mnnici- 
pality. C .  S., 2997. I b i d .  
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3. Where a municipal corporation pays the interest coupons on its 

bonds for several years it is estolrped to deny the validity of the 
bonds for want of considerntion or delirerq- as  aeainst a holder in 
due course. Ibid. 

4. Failure to strictly follow statutory procedure does not invalidate 
bonds in hands of holder in due courqe. Ihid. 

MURDER see Homicide. 

SEG1,IGENPE. (Culpablth negligence see Homicide ( '  u ; negligence of per- 
sons in particular circumstances see Highways B, Railroads D, of persons 
in ~ ~ a r t i e u l n r  relations11il)s sec Carriers B, Master and Servant D, Elec- 
tricity A e ; release from liability see Torts C ;  limiting liability for negli- 
Xence see Col~trilcTs A c ; meawre of damages for nesligent injury see 
Damages F a.)  

d Acts and Omissions C'on>titutir~q Segligence. 
a I n  (fenwal 

1. The essential elements of actionable negligence are  the failure to 
use due care, injury or damage, and proximate cause, and upon the 
plaintiff3 failure to establish any one of them a judgment of non- 
suit is correct. Rountrec v. Fountain, 381. 

2. Althouqh law is svif t  to afford remedy to injured child, negligent 
action must ordinarily be based on want of due care. Hancll z-. 
Bailey, 861. 

c Res Ipsa Loquitur 
1. Doctrine held inapplicable to this case, 3lcLeod u. Hicks, 130; held 

al)plicahle in this case. Pcnde?-graft 1.. Ro?l,ster, 384. 

I3 Proximate Cause. 
b Last Clear Chartce 

1. Where in an action by an admillistrator to recover damages against 11 

railroad company for the death of his intestate the evidence dis- 
closes that the defendant was negligent and that the plaintiff's 
intestate was guilty of contributory negligence as  a matter of law 
and that the wntributory negligence continued up  until the time 
the intestate was struck and killed by the defendant's t ra in:  Held. 
the doctrine of the last clear chance does not apply, and the de- 
fendant's motion for judgment a s  of nonsuit was properly allowed. 
Rice8 v. R. R., 227. 

2. Doctrine of last clear chance held not applicable to this case. 
Sampson c. Jaclison Bros., 413. 

c Intervening Xegligence 
1. Nonsuit in guest's action is proper when evidence shows that injury 

was proximately caused by negligence of third person. Tuttlo T 

Bell, 154. 

C: Contributory Negligence. 
a Of Persons Injured in General 
1. The defendant power company dug a hole in a public street and 

threw the red clay therefrom upon the sidewalk of the town. Rail1 
wet the clay and caused it  to become slippery The plaintiff, w h i ~ r  
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walking along the sidewalk before day, slipped oil the mud and fell 
into the hole, resulting in serious injury. There was evidence that 
plaintiff knew all the conditions of the street and sidewalk a t  the 
place in question : Held, the defendant's motion t ~ s  of nonsuit 011 

the ground of contributory negligence w i ~ s  properly refused, tlie 
plaintiff having no reason to foresee that  he mould slip and fall 
into the hole, and the conditions of tlie sidewalk not being sufficient 
to require tlle plaintiff to leave it  and walk in the street for his 
own safety. ll'alkcr 11. Light Co., 801. 

D Actions. 
b Evidence aud Burden of Proof (Proof that cleat11 resulted from injury 

see Death B d.) 
1. I n  a negligent personal injury action the burden is on tlie plaintiti to 

show that the injury was prosimately caused by the defendant's 
negligence, and evidence raising merely a c~njec ture  a s  to negli- 
geilce aud prosimate cause is insufficient to bc s ~ ~ b m i t t e d  to the 
jury. Grmes  v. Coach Co., 60.5. 

2. In  an action for actionable negligence testimony of au understanding 
between the iujured person aud another a s  to meeting each other 
;it tt tiine subsequent to the happening of the injury i s  held not 
relevant to the manner in which the injury occurred, and an excel)- 
tion to its csclusion i s  not sustained. dllmnn v. R. It., 660. 

c Nonsztit 
1. Where evidence fails lo slio\v causal coniiection bet \ve~x alleged negli- 

gence and injurr  in suit a nonsuit is 1)roper. Rouuf~.ec v. Foztntai)~. 
381 ; Grimes v. Coach Co., 605. 

2. Evidence held not to disclose contributory negligence barring plai11- 
tiff's rccowry as  nlatter of law. Ilrallier v. Light Co., 801. 

3. Where the doctrine of rcs ipsa loyuitur applies i t  is sufficient to carry 
tlie case to the jury ul)on the question of negligence, but the burden 
of proof on the issue remains uljon the plaintiff. 1'end.ergt.uft 1;. 

Royster, 384. 

4. In a n  action to recover for a iiegligent lxrsoi~al  injury a motiou as  of 
nonsuit based ~1x111 contributory negligence of the plaintiff will not 
l)c granted uriless there is but one reasonable inference that  may be 
drawn from the evidence in regard to the grosimatc result of plain- 
tiff's contributory neg~igcnce, but where more than one inference 
can be drawn from the evidence the question of proximate cause 
must ordinarily be submitted to the jury, and in this case the de- 
fendalit's motion as  of nonsuit shonltl llavc been denied. 11-ads- 
~ o r t h  v. l'rrtcking Co., 730. 

c Verdict and Judgment 
1. Where in a n  action to recover for a negligent personal injury the 

jury finds that both the plaintift' and defendant were negligent and 
awards damages to the plaintiff: Hcld, the finding that  the plaintiff 
was negligent bars his recovery, aud the verdict is not inconsistent, 
and no appeal will lie from tlle trial court's refusal to set aside 
the verdict in his discretion. Crane v. Cursuxll, 555. 

SEGOTIAHLE INSTIIUAIENTS see Bills and Kotra. 
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NUISANCES. 
A Conditions Constituting Nuisance in General. 

c Right to Xaintain Action for  Private Nuisancc 
1. The fact that  a city's sewage disposal plant causes injury to the 

lands of several owners in the vicinity by reason of the emanation 
of noxious gases and odors will not prevent one of such owners 
from maintaining an action against the city to recover for the 
injury to his land nlone. G r a ~  v. High Poirlt, 756. 

I :  C'rimin:~l Prosecutions. 

1. A public liuisaiice is one which aEects the local community generally 
and a private nuisance is  one which affects the separate rights of 
individuals, nntl in this prosecution for the maintenance of a public 
nuisailcc upon evidence that the defendant kept a public place 
where a large number of people were allowed to congregate nt 
night and to drink, figlit and use loud and profane language to the 
great annoyance of those liring in the neighborhood and those pass- 
ing upon a nearby public highway, the instruction of the court 
defining the difference between a public and private nuisance is 
held correct. 8. v. Everhardt, 610. 

& Indictment 
1. An indictment for the maintenance of a public nuisance charging thttt 

the defendant permitted a large number of people to assemble a t  a 
dwelling under her control and there to drink, holler, and use all 
kinds of vulgar, loud and profane language, etc., to such an extent 
a s  to be a common nuisance to the general community it  is not de- 
murrable on the ground that  the objectionable language alleged 
to have been used by the occupants of the house was not specifically 
set out. S. o. Everhardt, 610. 

NEW TRIAL-Petitions for, in Supreme Court sce Appeal and Error K c, in 
Superior Court see Criminal Law J d, J f. 

NONSUIT see Trial D a,  Criminal Law I j. 

OPINON EVIDEKCE see Evidence K, Criminal Law G i. 

PARENT AXD CHILD. (Sdoption see Adoption, contract of child see In-  
fants B.) 

A Rights and Liabilities of Parent. 
a Liability for Child's Negliged Driving of Family Car 

1. I11 an action against a father to recover damages for a personal 
injury alleged to have been caused by the negligence of his son 
while driving a family car, testimony tending to show that another 
car owned by the father other than the one in question was a family 
car has no probative force and is irrelevant to the issue. Eaves v. 
Coze, 173. 

2. It is negligence on the part of a father to permit his minor son who 
is under the legal driving age to drive his truck upon the public 
highway, and the father may be held liable for injuries proximately 
caused by such negligence, and although the mere fact that the son 
was under the legal driving age would not of itself establish such 
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negligence a s  the proximate cause of an accident under the evi- 
dence in this case the issue of proximate cause was for the detrrmi- 
nation of the jury. Ellt? v. Dent, 439. 

c Custody and Control of Child 
1. The parents of a child have a natural right to i ts  custody and coil- 

trol, but this right is not absolute and is subject to modification 
where the interests of the child clearly requires it, but the mother 
of an illegitimate child, if a suitable person, is entitled to the 
custody of the child even though there be others more suitable, and 
where, in a habeas corpus proceeding brought by the mother of an 
illegitimate child for i ts  custody, the court finds that such mother 
is a person of good character and has since married, but that her 
husband was not the father of the child, and that the mother and 
her husband are willing and able to take care of the child, and 
that thth order of ndoption seidured by the respondents was void as  
to the mother became she was not a party to the proceedings, and 
there is no finding that  the mother had forfeited her rights by 
abandoning the child or n a s  not a suitable person for its custody. 
Held, an order ?ranting the custody of the child to I he respondents 
is error ant1 will 11e reTc.rsec1 on appeal, the finding of the court 
that  i t  was to the best interests of the child that it lemain with the 
respondents not being controlling in view of the otiler findings. In 
re  Shelton, 75. 

PARTIES. (Src, also, Adoption A t i .  ('ounties F a 1.) 
A Parties Plaintiff. (Riglit of assignre to sue see Assignmrnts A it 1 : 

change of parties by amendment see Pleadings E w 1; insurer may 
sue tort f e a s o ~  in employee's name see Master and Servant F a 1, 2 ;  
misjoinder of parties and c3ausrs see Pleadings D b.) 

c I?ztervewrs ( I n  attachment see Attachment.) 
1. Where parties are  joined in an action by order of court they are not 

interveners, and are  not subject to the principles of law applicable 
to intcrrenrrs. Bnucont v. B a d i ,  825. 

PARTITION. 
A Actions for Partition. 

a Jur i sd ic t io~~,  Parties and P~vcedu?,c 
1. Where proceedings a re  instituted before the clerk 01' the Superior 

Court for the sale of lands held by the petitioners a s  tenants in 
common and for divisiou of the proceeds, and all persons interested 
a re  made parties, the minor petitioners being represented by their 
uncle appointed by the court upon his finding that he was a suitable 
iwrsoii : Held, the clerk had jurisdiction of both the subject-mattrr 
ilnd the parties to the l~roceedings. E.s Parte  Hufjsletler, 796. 

c Bale and Confirmation 
1. Where an order confirming a sale of lands for partiti011 does not pro- 

vide for the disbursement of the f'unds, C. S., 2180, but the sale is 
made under order of the clrrk of the Superior Court having juris- 
diction of both the subject-matter and parties, the minor petitioners 
being represented by a person appointed by order of (court, and the 
sale is made part for cash and part for purchase money notes, and 
the sum receiretl in cash is properly paid into court and properly 
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disbursed to the parties, the share of the minors therein being less 
than one hundred dollars and being paid to their mother for their 
benefit, C. S . ,  96'2: Held,  tlie sale was not void, and a subsequent 
petition to set aside the sale is properly refused. E.T Partc H t l f f -  

stetzcr, 796. 

PENALTIES. 
A Nature aud Right of Action. 

a I n  General 
1. The provisions of c~hnpter 4 4 4  section 3, Publie Laws of 1891, "thnt 

no other person than said weighers shall weigh cotton or peanuts 
so'd in said town or township under penalty of $10.00" the penalty 
to be paid by the buyer and applied to the school fund upon con- 
viction before any justice of the peace, construed with C. s., 447, 
does not create a criminal offense, and a penalty alone can lw 
imposed and enforced in a civil action and the use of the word 
"conviction" in the act does not alter this result. H. 1'. Bl'iggn. I.%. 

PHYSICIANS AND SURGEONS. 
C Rights, Duties and Liabilities to Patients. 

h Ualpractica 01. Segl iyo~c:e  (1':sl)crt testimony in actiolis for, see Eyi- 
dence K b.) 

1. Where a n  incision for the removal of a cataract is made a t  tlw 
proper place and in the prol~er manner with the required slrill a~itl  
care according to a11 the expert testimony relating thereto, a patient 
later losing his eye after such operation may not recover darnaxe 
resulting frvni the operation thus properly ~erformetl.  JfcLcod 1 ' .  

Hicks ,  130. 

2 .  Where 11. lratient loses an  eye a s  the result of disease and there is no 
evidence that an  operation tl~ereou for cataract aicled, increastxtl 
or accelerated the course of the disease the patieut may not recorcJr 
of tlie surgeon performing the opcrntion for the 1(1ss of thc ctyct. 
Ibid. 

3. Where a patient brings action for the loss of his eye after a n  opera- 
tion thereon for cataract, and the evidence discloses that the de- 
fendant surgeon l~ossessed the required skill and care, but the 
patient seeks to recover on the ground that in performillg the opera- 
tion the surgeon negligently inflicted an incision in the eyeball, but 
offers no c ~ i d r n e e  that such i~icision caused the loss of' the eye, and 
there is evidence thnt the operation had been lrroperly and skillfully 
done and that the loss of the eye resulted from other causes, the 
surgeou's niotion as of nonsuit is properly allowed. Ibid.  

4. In  a n  action against a surgeon for malpractice there was evidence 
tending to s l io \~  that the plaintiff was put under the influc.nce of an  
:rnesthrtic ant1 that in 1)erforming the operation the surgeon used 
cat gut whicli came in glass tubes, that the nurse bmroke the glass 
tubes beforehmd and handed the cat gut to the surgeon. m d  also 
that there was n glass nozzlc to ;I rul~ber tube used by the ghysi- 
cia11 ill irrigating tlie wuund while l~erforlning the operr~tion, there 
was also evidence that the imlnwved in health after the 
operation, but that several months thereafter she removed from 
her body a broken piece of glass about nn inch long which nppeorod 
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in form to hare  bee11 broken from either the glass tube inclosing 
the cat gut or from the nozzle used by the surgeon in irrigating 
thc \vound : lfcld. the evidence was sufficient to take the case to 
tlic jury u ~ ~ d c r  thv tloctrinc of rcx ips(& loquitr~r. Pendcvrnft  1 ' .  

Ko!~ster. 384. 

.;. A silreeon in 111idcrtalti11g to oyerate U ~ I ~ I I  a patient does uot insure 
01. nilrrant the results of tlic operation but imgliedly warrants that  
lie h : ~ s  tlie 1;nowledw and skill ordinarily possessed by the mem- 
1)crs of his professicil~ similarly situated, and that  lie will escrcisc 
rcaso~~iible diligelicc i ~ n d  will exert his best judgmait in the trcat- 
mcnt and c;trc, of the cnse. 1'crtdcrfjr.nft ?;. Roljster, 361. 

I'IX.IL)IS(:S. ( I n  l ~ a r t i c u l ~ ~ r  itctions w e  Usury C :I, Jlonej Rtwived 13 ; I ,  

(';rncc~ll;~tio~t of Instruments 13 1). Ercl~ents I< c.) 
1 )  Ucll1urrer. 

(1. rVlatcmc~lt of C'ausc of Actio?~ 
1. JVlicre a conll)l:tilit alltyes that t l ~ c  plail~tiff' bOrrowe<l a c e r t a i ~ ~  sum 

from thr. dt1fend;uit which \\.as secured by n mortgage, and that  
nnltl~o\vn to tlic l)liiil~tiff the amount of the. note when i t  was 
esccuted was raistd to a sum much larger t11ar1 the amount loaned. 
ilnd that  later tlic tlefrntln~it forced him to tsccute :1 re~ iena l  note 
in i i  still 1:lrgt'r amolilit for the purpose of evading the usury laws, 
:ind set)ks to restrain foreclosure for usury, and the sale is enjoined 
ulw~i  coi~tlitioll t l ~ n t  the plaintilt0 pay a csert:lin sum, and upon 
failure of tlie plililltiff to mi~lie l~aynient the mortgnre is f'oreclosetl. 
;u~t l  t l icreulm~~ tht, 1)laintiff files a11 amended compliiint alleging the 
foreclosure and sill(, of tlie 1)rolwrty for tlie amonnt of the rencn.al 
note and sec,l;s to rcwrer  tloublt: the amount brought by the yrog- 
orty iu  cscess of the 1,rincipnl sum alleged: IIeltl, the :Ittion is to 
recover for usury c11:irged a i ~ d  1):iid :ind is not for tlie cancel la t io~~ 
or rescission of the illstrument, and a demurrer on :he ground t l ~ t  
the complaint (lid ]rot illlege fraud or mistake is properly orerrultd. 
-UcScill r. Th.o?ncrs, 210. 

h .lliajoi~rdrr of Parties Causes of Actioql (See, also, Actions C b.) 

I .  I n  :tn nction brought by the Commissioner of Banks azainst directors 
of a bnnk for clamages on account of negligentmismanagement, tlie 
c v ~ n l ~ l i ~ i n t  enumern t i~~g  ill detail ~~rgl ipel i t  acts and omissions 
of the defendant :rnd alleging t l ~ t  s11cli acts and onlissions cwrl- 
stituted a general course of dealing and systematic p3licg of neglect. 
wrol~gtloing and mismanagement, in which all cleftmndants partici- 
l ~ ~ t e d ,  nnd that such ~icgligence l~rosiniatcly caused great losses to 
the l ~ ~ l i l i ,  i s  lreld not demurrable for misjoinder of parties and 
causes of action. Hood 2;. Low,  683. 

2. \Vhtre one of the def'enclants in a civil action demurs to the complaint 
iulcl its demurrer is sustaint,d, and on appeal it appears that  there 
was i~ misjoinder of parties nnd cnuses of actiui as alleged in thcs 
uin~plnint the judgment n-ill be afirmed. Cnrszcell o. Tl'hisenatrt. 
674. 

(7. Y'imc of Demur~riny 
1. A demurrer ore te~lus  on the ground that the compla i~~t  fails to state 

a cause of acticn may b,e made a t  any stage of t h ~ ?  trial, and an  
answer does not waive such demurrer. UcSeill c. !Z1hornas, 219. 
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e h7ffect of Demurrer 

1. I11 yassing upoil the sutficiency of a coml)laint ul~on demurrer thc 
courts will construe it  liberally with a view to substantial justice 
between the lx~rties and will overrule the demurrer if any portion of 
the complaint presents facts sufficient to constitute a cause of action 
or such facts may be fairly gathered therefrom, the remedy being 
given the drftwdiint in lmrprr instances to apply for a bill of 
particulars, C .  S., 531, or for an order that the pleadings be made 
more definite ;iud certain by amt~nclment. ('. S., 387. Hood v. Love. 
553. 

2. The allegations of the conlplaint are taken a s  true upon demurrer. 
Bctts v. Jotzes, 590. 

E Amendment to Pleadings. 
a Right to dmctzd it& Gcncrvl 

1. While it is not permissible for the triill judge, over the defendant's 
objection, to allow another party nho  is a stranger to the action ant1 
who is solely interested a s  plaintid therein to be substituted for the 
one originally bringing the action so as  to substantially change the 
character or nature of the action, where it  appears that the action 
was brought in the name of the president of a company and that 
he had paid the money for the t a s  certificate sued 011, and that the 
certificate had been issued to the company a s  trustee of the presi- 
dent, and that the action was instituted in the name of the prwi- 
dent through inadvertence or mistakcx, the trial judge has the power 
to allow the substitution of the company as the party plaintiff under 
the l)rovisions of ('. S., 547, the character or nature of the action iiot 
Iwing w~l).;tt~ntiallp chansecl tliert>bx. Street I . .  IlicCabe, SO. 

2 .  Where money is borruwetl to yay oft' ii prior mortgage and the lendt>r 
takes anotllrr mortgage to secure the money so borrowed which is 
l i ~ t r r  ileclared invalid for iiuyroper ac.knowledgment, inid the lender 
brings nction to foreclohe under the first mortgage under the doc.- 
trine of equitable subrogation : Hcld, the trustee (~111 be made :I 

party by anlendmeilt if it .;houlA lw necessary. C. 5..  547. I n w n t -  
snctrt Co. r .  Gash, 126. 

(: Issues, Proof and T'arir~nce. 
a In General 

1. The allegationr of the couil)laint inust be supl)ortetl by sutficie~~t 
evidence introtlucetl a t  the t l h l  in order to  iivilil the plenrltlr. 
Sampsou 1 ' .  Jackso~t Bros., 413. 

1'1,EDGES-Ry Iriruk to stycure deposit see Banks and 13tinki11g C' d, M d 1. 

1. Where the l~uwh:~ser  of an automobilr sues the manufacturer thereof 
for I ~ r r w h  c~f  wlrra~itieu made by the m:tnnf:lct~~rer's local dealer, 
xu11 :llle~e.; thilt tht, lnral draler \ \ ; I \  a11 :~utwt of the m:~nnfnctnrer, 
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l'l<IS('II'AI, ASL, AGEST A 1)-Continued. 
; ~ n d  the allegation of agency is denied in the answer: Held,  the 
cmtract  between the ~nanufacturer and the local dealer is compe- 
tent on the question of agency, and its exclusion &om the evidence 
:~ftc.r 11roof of its cxecwtion constitutes reversibl? error. m o b s  2'. 
Motor Corp., 351. 

2 The cwl~trnct Iwtwtvn :I n~auufacturer of automobiles and its local 
tlc:tler is not conclusire upon the question of whether the dealer 
\\:IS a ACS i~qent or independent clealer, but where the contract 
11s- ita eqlress t e l~uh  upon a proper interpretat i~n creates the re- 
lationship of vendor and illdependent dealer, and there is  no evi- 
tlcnce of a course of dealing betvreen the parties tending to establish 
tllr rrlationshil~ of agency, a nonsuit should be :ranted upon the 
manufactnrer'a motion therefor in a n  action by :I purchaser from 
tllr local dealer to lecover ul)on warranties made by the local dealer 
ulwn allegations that zuch clcaler was the agent of the manufac- 
turer. Ibid.  

( '  Higllts and 1,iwbilitics 21s to Third Persons. (Admission by : L L ~ I I ~  \(Y, 

Eridcuce F d.) 

I .  \\'here a nicmber of a loan committee of a bank passes favorably 
upon a loan for the payment of the purchase price of lauds, ant1 
he has an interest in the transaction and works for his individual 
l~ccuiiiary 1)twtit his linon-ledge of fraud or of outstanding equities 
i~gainst the li~ncl will not be iinputed to the bank, hut if the com- 
mitteeman was ucting for the benefit of some other person and not 
for his own benefit, such linowledge would be imr~nted to the hank. 
Richardso~r 1..  Suttc'~~rcRitc~. 113. 

1. Where a liuslra~~tl 1 i u  contracted for the sale of timber growing o11 
his nife's land and both of them later csecute a deed therefor it 
\ \ i l l  be presumetl that he i~cted as  hcr authorized agent in executing 
the ccintract. Ifro.6.s I . .  YcLcod, 257. 

2. TVllert~ the gurchaser of xn autumobile sues the manufacturer upol~  
\vnrranties alleged to have been made by the manufacturer's local 
tlenler a s  sales agent, and the evideuce is insufficient to establisli 
the fact of agency, the fact that the mannfacturer rendered grntu- 
itous service in endearoring to malie the machine entirely satis- 
f;~ctory to the l)urcl~:~st,r after ccmp1:iint by hitu to the local dealer 
is not sufliciwt to estxblisll ratification by the nanufacturer of 
the warranties nlatle by the local clealer, and thc manufacturer's 
motion of ~~trnsui t  should be granted. Gibbs v. Xotor Co. ,  351. 

::. A l)r incipl  \rill riot Ire allowed to accept the benefits of the unauthor- 
izrd acts of his agent and repudiate the burdens, but the principal 
must ~ n t i f y  the whole transaction or reject it  completely, and where 
\wittell instruments of ratification a re  to be cour:trued or where 
the facts are undis~~uted,  or only one inference can be drawn there- 
from, the question of rutification is for the c'ourt. ~ h z c s o n  r I jnnk.  
368. 
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PRINCIPAL AXD SURETY. 
R Nature and Extent of Liability on Surety Bonds. 

c Bowls of Public Oflcers or Agents  (Limitation of actions on. see Limitu- 
tion of Actions B a 1.) 

1. Where the statute fixes the salary of a register of deeds of a county 
and cs-oflcio clerk to the board of county commissioners, and es -  
pressly escludes his receiving any further compensatiou, the action 
of the board in ordering the payment of a further sum as compensa- 
tion for alleged extra service is unlawful, and the acceptance of 
such amount by the register of deeds and his refusal to repay the 
amount upon the demand of the county commissioners af ter  a 
change in its personnel by election are  unlawful acts constituting 
a breach of the register's official bond for which both he and the 
surety on his bond are liable. Conzrs. of Brztnswick v .  TPalker, 505. 

2. Where the county commissioners have accepted t l ~ c  official bond of 
the treasurer of the county and he has entered upon his official 
duties under the bond, the commissioners are  without power in the 
absence of statutory authority to order the bond canceled and to 
accept another bond in a smaller penal sum in substitutio~i of thc 
first bond, and the treasurer and the surety a re  liable on the first 
bond notwithstanding the attempt of the commissionerc; to releasc 
then1 of liability thereon, but they may uot bc held liable on the 
secoud bond also, the second bond being oft'ered only in  substitution 
of the first, and the condition upon which it  mas offercxl being 
impossible of performance. Comrs. of Brunswick v. Inmaw, 542. 

3. Where a county attorney acts as  the treasurer of a county as  agent of 
the duly elected treasurer under an agreement between them, and 
a n  action is instituted against the treasurer, his surety, the county 
attorney, nnd others to recover for sums misappropriated by the 
county attorney acting as  treasurer, and judgment is rendered 
against the defendants for the fuilds so misappropriated in building 
a certain highway to a prirate beach owned by the county attoruey 
and for the development of the beach : Held,  i t  was not error for the 
trial court upon findings of fact supported by the evidence to allow 
a credit for the money espended upon that part of the highway 
duly authorized by the county commissioners a s  a public road and 
for which the county received the benefit, although the expenditure 
therefor by the county attorney acting as  treasurer was irrrxular. 
Ibid. 

PROCESS. 
B Service of Process. 

d Foreign Corpol'ations 
1. For a valid service of summons on a corporation operating aud doing 

business in this State, foreign or domestic, the provisious of C .  S., 
483 must be strictly followed, and a separate copy of the summons 
must be served on and left with the agent for each corporate df.- 
fendant. Hershcu Corp. v. R. K., 184. 

1. Unincorl~orated fraternal associations aild lodges, etc.. continin:. their 
mcmbersllip to one hazardous occulxttion, nre allowed by statute. 
to do l ) u \ i n ~ s ~  in Sorth Carolina without a licensc. S. C .  C'otlv, 
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6274, 647!), nl~d  \v11vr(~ suc.11 ;~ssociation or m11tu;~l benefit society 
has virtunlly carried on ;III insuriil~ce business ill this State and 
ltas c.i~llrctetl through its rc~sident secretary and treasurer of a local 
lotlgr large sums of money which such secretary remits to the cen- 
t ra l  lodge ill another Stnte, service of process in ail action on one of 
thc. :~ssociation's benefit certificates on such resident secretary who 
11t1d issued :~nd  countersigned large numbers of the association's 
11t~urfit certificatw in this Statr  is hpld a valid service of summons 
(111 the :~ssocintion, even though the association is not incorporatril. 
('. S.. 651s. Tl'inchcstcr 1.. Brotherhood of K. I?. Trainmen, 735. 

I'I~OIII13ITIOh' see Intosicxting Liquor. 

I'17HLIC OI'D'IC'ISItS. (Sre, ; ~ l w ,  i\Iunicipal Coil~orationa D, ('ounties; bonds 
of, see 1'rincil)al and Surety B c.) 

( '  Rights, llo\vers. Ilnties and Liabilities. 

1. A l~nblic otiiwr is not ortlimrilg personally liable for the esercise of 
his official discretion or his judgn~ent in matters within the scope 
of his :~uthoritg, but he may be personally liable if he acts in such 
ni;~tters corruptly or maliciously, and where in an  action against 
the iudividu:~l members of n school committee the c:onlplaint alleges 
t11;rt th(> clef(inda~~ts in the srlection of a driver of a school bus 
:ictetl wilfully, wrongfully, rualiciously and corruptly, and seeks 
to rcbcwvc'r tl;~iu;ryes caused by the negligence of the driver so 
srlected in all action against the members of the board in their 
iudiviclual capacity, a demurrer to the complaint . s  properly over- 
ruled, thc allegations being takcn as true upon the demurrer. 
Hctts I;. Jones,  590. 

()17ASTUAf \IJIEIZUIT see Esecutors and Administrators D :I. 

I<AII.ROAI~S. ( A s  carriers see Carriers.) 

b .lccidorts n t  Crossings 

1. Wlicrc the eviclcnce tends to sho\v that n railroad company backed 
( x i s  o r w  a crossing a t  night without a light there~)n, or a flagmau 
a t  the crossing, and that  the cars were moving a t  3 speed in excess 
of th:~t allowed by the to~v11 ortlinance and s t r ~ . c k  and injured 
l~laintiff, and that  no \varning by sigi~al or bell \vas given, i t  is 
sntticient to be submitted to the jury on the issue of the railroad 
( Y E ~ I ~ I ~ I I I ~ ' S  ii~gligence, altliougl~ the plaintiff coulc. have seen the 
al111ruac.hing cars in ample time to have avoiiled the injury !lad 
i t  been light. P r i d g e r ~  c. It.  I?., 62. 

2. Where the evidence discloses that  no ~ e g u l a r  train, wtLre operated 
over a railroad track a t  a grade crossing or regular shifting done a t  
this point, that  the highway was straight and th1.i-e ne re  no ob- 
struc.tions a t  the crossing: Hcld ,  the evidence is ~nsuficient ns a 
matter of law to require the railroad company to maintain a 
natrhman or signaling d e ~ i c e  before the crossing. ffoldstein c. 
I<.  I < . .  I f i G .  
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3. Evidence in this case held insufficieiit to establish a custom of a 
railroad comllaily to keep it \vatchman a t  a certain crossing, and 
there being no evidence that  the plaintiff relied ou such alleged 
cwstom in usillg the crc~ssing, the csclusic~n of testimony of wch 
custom was proper. Ibid. 

4. IVhere the 1)laintiff' in nil actioii to recuver damages hustaiiiecl ill a 
collision a t  a railroad crossing relies on the violation 11y the rail- 
road of a city ortlinance lwohibiting the blocking of a crossing in 
the city by a railroad company for Inore than three minutes a t  :I 

time, the plaintiff' has the burden of proving that thr  crossing ill 
question was inside the c3ity limits and that; the railroad ear into 
which the automobile collided had been blocking the crosbing for 
more than three minutes. illid where the plaintiff's evidence is not 
of sufficient probative force to he submitted to tliv jury on thew 
questions a. nc~nsuit is proper. Jbid .  

3. Where a train is operated through a to\v11 a t  an excehsire s lxtd 
without giving \varnings by whistle or bell iu violation of an ordi- 
nance of the town the railroad company is guilty of ntyligenc*e. 
Rivey a. R. It., 227. 

6. Wlwre the evidencr discloseb that two of tlir defellctaiit'h livv trilcks 
crossed the highway a t  yr;idtb and that a s  the plaintiff nl~l)ronclml 
the crussillg his view c~f the second truck was obstructed by a 
freight train moving on the first track in ;i c-arcful mmn1c.r iiccord- 
ing to law, and that upon the passing of the freight train t11e 
plaintiff attempted to cross and was hit by tlie defei~dant's fast 
moving passenger train going in the opl~osite direction on tlie second 
track, and that the passeuger train gave no signal or warning 
upon approaching the crossing, but that the tracks w > r e  straight 
and unobstructed except for the moving freight t ra in:  Hcld ,  the 
defc~ndant's motion as  of nonsuit was properly allowed, n carefnlly 
moving train not constituting an obstruction ill conteml~lation of 
law. Aloorc 21. R. R., 275. 

7. Where the evidence discloses that the plaintiff's intestate a1~l)roachctl 
the two parallel live tracks of the defendant a t  a grade crossing, 
that a flagman was standing a t  the crossing with a flag and s to l~  
sign in his hands, that the intestate went upon the traclis itypar- 
ently watching a freight train aplronching from his left and was 
struck by a passenger train approaching from his right a t  an ex- 
cessive speed and without signal in violation of the ~nunicipal 
ordinance: Held, a judgment ns of noliwit is properly entered. 
Pitt a. R. I t . ,  279. 

c Injuries to IWsons ov 01. J'ear 1'1'~cli 
1. Where the evidence discloses that  plaintiff's intestate stood u p o ~  tlie 

tracks of the defendant railroad company in daylight, vliere the 
tracks were straight and unobstructed, until he was hit by defend- 
ant's fnst moving train, the evidence discloses contributory ~legli- 
gence as a matter of law continuing up to the moment of impact, 
ancl tlie doctrine of the last clear chi~nce does not apply. ICiacs e. 
I?. R.. 227. 
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2. The bare fact that the tlrfendant's train was backing a t  night with- 
out a light and that the defendant's intestate was found on the 
track a t  a public passway npprosimately twelve hours thereafter 
;tnd that the intestiite had k e n  intoxicated and w.ls killed by being 
struck by a train, is held insufficient to support tne theory of trial 
that the plaintiff's intestate was down on the track in a helpless 
cc~ntlition and should have been seen by those in charge of the 
train, and the tlefendant's motion a s  of nonsuit was properly 
:lllowrd. Hcnl'!~ 1.. It. R., 277. 

:i. Evidence tlisclosing that the body of the plaintifrs intestate was 
found on a straight track where it  was crossed by a path, that  the 
lleadlight on the train which struck the intestate was burning and 
cwuld have been seen for some distance, and the,-e is no evidence 
that the intestate was down on the track in a helpless condition 
and should have been seen by the engineer and  hi^: condition apprr- 
ciated in  time to have avoided the injury, the railroad company's 
motion a s  of nonsuit is properly sustained. A12ma?ir v. R. R., 660. 

ItAI'E see Husband and Wife F c. 

11ATIFICATION see Principal and Agent C f. 

IiIC('EIVE1IS. (Bank receivers see Banks and Banking H c . )  
A\ Nature and Gronncls for Receivership. 

tc P o ~ c c r  of Courts in General 
1. Courts of equity have original power to appoint receivers for i11- 

solvent corporations, and to instruct the receiver5, in the perform- 
i~ncc. of their duties, and the custody of the receiver is the custody 
of the law. Blades 8. Hood, 56. 

.\ Proceedings for Reference. 
11 Ortlrr of Refcrcncc a)&& Power to Refer 

1. An order for a compulsory reference of a n  action involving a course 
of dealing b e t ~ e e n  the parties for a substantial period and contain- 
in:: n stntement of account in escess of two hundrcd and fifty items 
is affirmed under the provisions of C. S., 653, the answer filed bx 
the defendant not constituting a plea in bar in that it  does not 
destroy or defeat the entire claim or demand. Xfg. Co. v. Horn, 
732. 

( lieport and Findings. (Report held not to contain necessary findings see 
Mortgages H b 1.) 

r L  PO?CC'I. of Court to Afirm, Modify, Sct Aside, etc., Report and Findings 

1. Upon the filing of the report of the referee in a conr;ent reference, a s  
nell ns in a compulsory one, the trial court 111s the power to 
affirm, amencl, modify, set aside, make additional findings and con- 
firill. in whole or ill part, or disaffirm the report of the referee, and 
\\liere the court has made additional findings and there is evidence 
to sustai i~ them the action of the court mill be given the effect of a 
verdict of a jury and will not ordinarily he clistlrbed on appeal. 
('. S.. 578. Thigpe~? v. Trust Co., 291. 
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REFORMATION O F  INSTRUMENTS. 

A Grounds for Reformation. 

a In  General 

1. The doctrine of reformation of a written instrument is usually ay- 
plied only for mutual mistake of all the parties, or mistake of one 
induced by the fraud of the other, and extends in its application 
to tlie draftsman of the instrument, a mistake usually being one 
concerning the contents or legal effect of the instrument, and while 
a mistake of lam simpliciter is not ground for reformation, if the 
mistake of law is induced or accompanied by inequitable conduct 
uf the other party, equity will usually grant the relief, and while 
all varieties of fraud cannot be included in a single formular, the 
term is broad enough to include any act, omission or concealment 
in breach of equitable duty. HzthbarA awd Co. v. Hornc, 20.5. 

B Defenses. 

cb Condition ct I'r'ecedewt to Right of Refformetion 

1. Where the mortgagee buys in the mortgaged lrroperty a t  the fore- 
closure sale by the commissioner under decree of court, and sues the 
mortgagor to reform the instrument for mutual mistake of the 
parties in describing the property in the mortgage deed, the mort- 
gagor's contention that the mortgagee was entitled to the relief 
sought only upon condition of a new foreclosure cannot be sus- 
tained, the mortgagor and mortgagee being the only parties in- 
terested u c l  the evidence clearly establishing the fact that  the 
description \\as defective through mutual mistake. Harve?~ and Go. 
v .  Rouse, 296. 

C Actions. 

d E ~ i d e n c e  and Burdet~ of Proof 

1. I n  an action for reformation of a n  instrument yarol evidence is ad- 
missible to establish mutual mistake or  mistake on one side in- 
duced by fraud, this being an esception to the 1):lrol evidwce rule. 
Hz~bbard  and Co. u. Horne, 205. 

2 .  The quantum of proof required for the reformation of a written 
instrument is clear, strong and convincing proof, and where the 
elements of this equitable relief are embodied in two issues a 
charge correctly stating the quantum of proof on one issue, but 
upon the other charging that there must be a lrreponderance of the 
evidence, will be held for reversible error, the instructions tending 
to confuse the jury a s  to  the rule applicable. Ibid. 

3. I n  this case certain land v a s  conveyed by deed which omitted de- 
scription of one of the boundaries, and the grantee later accepted 
a quitclaim deed reciting and correcting the elror. The grantee 
thereafter mortgaged the land by deed containing the same clescrip- 
tion as  the original deed. The moltgage was foreclosed by suit in 
which a verified complaint was filed alleging the number of acres 
conveyed and that there was a prior mortgage thereon. The prior 
moltgage correctly described the property. The mortgagor filed no 
answer and did not resist the decree of foreclosure, and the land 
was bought in a t  the commissioner's sale by the mortgaqe~. There- 



nfter the ~nortgt~qcr, the purchaser a t  the sale, b~.ought suit to re- 
form his deed for inutual mistake in describinq tllc hui idaries:  
Hcltl, the contelltion of the mortgagor that there was no sufficient 
evidence of luutual mistake cnnnot be sustained, 1he acceptance by 
him of the quitclaim tlwd being an admission of orror, and his 
failure to  tlnsmer the verified complaint in the folwAosure proceed- 
ings being an admission of the matters therein ,illeged in regard 
to the acreaqe and the prior mortgage, and a direc:ed verdict on the 
issue in plaintiff's favor v-as justified under the widence. Hnrvc!t 
n ? ~ d  Co. v. Rouse, 296. 

ItEGISTER O F  DEE1)S-1.iability on bonds see Principnl aud Surety R c 1. 

REHEARING see Appeal and Error I< c 3. 

RELEASE see Torts C. 

l iES G E S T B  see Evidence H b. 

HES IPSA LOQUITCR see Negligence A c. 

RES .JUDICATUR see Judgments L. 

HULES O F  COURT see Criminal 1,:iw L a,  Appeal and ICrror C, By. 

SALES. 
I Conditional Sales. 

d Rights and Rentcdics of Seller 

1. A title retaining contract of sale of a truck which gives the seller or 
his assignee the right to repossess the truck upcn default of the 
purcllaser to make the monthly payments in accordance wit11 its 
terms, is in effect a chattel mortgage, yiving the owner and holder 
of the conditional salw contract the right lo take the property if 
such taking does not iurolre a trespass a s  defined by the decisions. 
H. T. Stinnett. 820. 

SC'HOOLS AXD SCHOOL DISTHICTS. (Liability of school wmnlittet~ to 
person injured by school bus set Public OWcers C d 1.) 

A School Districts. 

G illaintenance of Schools Il'lro-ci11 urtd Allotmozt of Fuirds 

1. Under the provisions of our C'onstitutioil, Art. IS, sccs. 2, 3, the 
counties a re  made the governmental agencies of the State in the 
maintenance of tlic constitutional six-month term of public school, 
:u~d the couiity boards of educiltiou :Ire gireii wwer to create, 
divide, abolish and consolidate school dibtricts ill accordance with 
a county-wide plan, C. S., 5473, and the Uvnstitution requires by 
mandatory provision that a t  least one elementary school be main- 
tained ill each district, C. S., 3481, 54%, 5480, k~ut no authority 
is given the county boards to consolidate taxin:: and nontaxing 
districts. Elliott v. Board of Eqztalizntio~~, 749. 

2. The county boards of education are  given discretionary power to 
locale high srhools ~ i t h i n  the county oil the recommendation of 
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SCHOOLS AKD SCHOOL DISTRICTS A c-Continued. 
the county superintendent in order to make them available to all 
the children of the county, but it  is not required that a high school 
should be maintained in each school district of the county and thv 
county board of education may, in the esercise of its discretion. 
transfer a high school from one district to another. I b i d .  

3. Where a county board of education has refused to consolidate sevelal 
school districts with one in which a high school is maintaincd, the 
one containing tlie hiqh school being a special tax district and the 
others nontilsinc: districts, the State Board of Equalization ib 
within authority under the provisions of chapter 430, section 6, 
Public Laws of 1931, to refuse to provide general cc~ntrol, instruc- 
tional service, operation of plant, and ausiliary agencies for such 
nontasing tliitricts, the statute failing to include "districts" \vithiii 
the powers of the Board of Equalization, and the Constitution re- 
quiring that a t  least one elementary school sllall be maintained in 
cmch school district. Ib id .  

SEX'HET ASSAULT ser Assault R n 1. 

SERVICE see Process. 

SEWER SYSTEMS sce Rlunicipnl ('orporatioiis I.: f. 

STATES. (Estritdition see Estradition.) 

A Re1:ltion Brtwcen States. 

h I.'uTl Faitli and Ci'cdit (Foreign judgments ol~rrating as  bar see Judg- 
ments 1, c.) 

1. Where a husband domiciled in another state obtaiiis a decree of abso- 
lute divorce from his wife domiciled in this State in which pro- 
ceeding thc wife is served with summons by gublicatioil in accord- 
ance with the laws of such other state, and in which the wife does 
not a l ~ l ~ c n r  in person or by attorney: Held, the decree of divorce 
based upon such service is not valid in this State, and an attempted 
second marriage of tlie wife will be declared void in an actio~i 
brought by the husband of the second attempted marriage. The 
distinction is noted where both parties are  residents of such other 
state and its courts have jurisdiction of hoth parties. Pridgen z'. 

Pridgen, 533. 

STATUTE O F  FRAUDS see Frauds, Statute of. 

STATUTE O F  LIRlITATIONS see Limitation of Actions. 

STATUTES. (Statutes construed see Consolidated Statutes.) 

I: Construction and Operation. 

c Criminal Stututes 

1. Criminal statutes should be strictly construed, and in case of sub- 
stantial doubt that construction should be adopted which is the least 
severe. S. T. Briggs, 158. 



STATUTES-Conti?zued. 
C Repeal nut1 Rerival. 

b Repeal l ~ y  Zmplicatiofr 
1. The repeal of a statute I)g implication is not favored by the law, aud 

a later statute will not be construed as  repealing: a former statute 
unless the relwgnancy between them is irreconcilable. R. v.  Davis. 
47. 

S'UBROGATIOX. (Insurer's right to subrogation see Iusurauce 0, Master 
and Serrant F a 1, 2 ;  beneficiary subrogated to rights of mortgagee upon 
payment of I)onds from insur;~nce see Esecutors and Administrators 
D e 1.) 

A Right to Subrogation. 
71 R i g h t  of I 'crso~~ Pnyiug Jfo~tgcige Ilcbt to Lrcn of .lfc~'tyage 

1. Where money is borrowed and used for the purpose of l~aying off 
a prior mortgage on lands. and the iuoiley so borrowed is secured 
by n mortgage on the same lands which is eseculed and registered 
on the same day that the first mortgage is paill, and the lender 
holds the first mortgage as  additional security, and the second 
mortgage is iuvalid because of defective aclrnowleJgment : Held,  the 
second mortgage is considered as  merely an assignment of the first, 
valid mortgage, or the first mortgage itself in a different form, and 
the lender of the money so used is entitled upou dnfault to foreclosc~ 
under an equitable lien based on the valid firqt mortgage, and 
is entitled to have the cancellation of the first inortgage striclten 
from the records I ~ ~ w s t m e n t  Co. c. Gash, 126. 

SUMMONS see Process 

SUPERSEDEAS. 
B Liabilities on Bonds. 
a Joint aud S e ~ m ' a l  Liabilitu 

1. Sureties 011 supersedes\ I)onda uf joint tul t-7cabo1's held nvt entitled 
to stay of execution ac, ngainrt jutlgmeut creditor. Hamiltow 1 

R. R., 136. 

2. The provisions of u statute iu force a t  the 11me of ~uakiug a cou- 
tract enter into and become a part of the agreeruelit as  if full1 
written therein and where a judgment has been entered against two 
joint tort-feasors and supersedeas bonds with sureties have been 
executed to stay execution pending appeal, C. S., 630, the provisions 
of C. S., 618, will be construed a s  ii~corpurated in the supersedeas 
bonds, and nliere the judgment against both tort-fensors has been 
afirmed on appeal and one of them pays the w h ~ l e  judgment and 
costs and dcmautls that the judgment be trausferred to a trustee 
for his benefit: Held, it  is proper for the court, upon motion duly 
made after notice to a11 parties, to order that t h ?  tort-fcasor pay- 
ing tlle judgment be reimbursed in one-half the judgment and costs 
out of the funds deposited with tlle clerk by t l ~ e  surety on the 
supersedeas bond of the other tort-fcasor, C. S., 550, and the pro- 
vision in the bond of such other tort-fcanor that it  should be void 
upon payment of the judgmcnt by either of the plrties will not be 
given effect, and the order discharges the clerk from liability for 
the funds so deposited. IZa?niltof~ v. R. R.. 168. 
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SURETY BONDS see Principal and Surety. 

SURGEONS see Physicians and Surgeons. 

TAXATION. 
A Constitutionality and Talidity of Levy or Bond Issue. (Negotiabilit) 

of bonds and rights of parties upon transfer see Alunicipnl Corpora- 
tions K c.) 

a A7eces8ity of Vote 
1. Judgment that proposed bond issue of county for purpose of refuad- 

ing bonds issued prior to 1 July, 1931, would be valid is sustained 
in this case. dlaxzcell v .  T rus t  Go., 143. 

f B ' o ~ m ,  Requisi tes and A m o z i ~ ~ t  of Bond Issue 
1. Whether the statutory provisions that a n  issuance of bonds by a 

municipality should be authorized a t  a regular and not a special 
~ueeting of its governing body is mandatory or merely directory is 
immaterial where the bonds are in the hands of a n  innocent holder 
in due course, the failure of the governing body to strictly obserw 
the provisions of the statute not being suficient to invalidate the 
bonds in the l~iinds of such holder, especially where the city i~ 
estopped by its conduct from denying the validity of thr  honrl* 
T r u s t  Co. v. Btatesville, 399. 

B Liability of Persons and Property. 
o License and Sales Taxes  

1. Digging gravel from a pit fur commercial purposes is not uininq 
within the meaning of chapter 145, Puhlic Lams of 1931, as  ~tmendetl 
by chapter 304, and one paying the tax on gasoline used in digging 
gravel is not entitled to reimbursement of the tax under the pro- 
visions of the statute, gravel not being regarded as  a mineral under 
the mining laws. S f o w  Co. a. dlnzzc.ell, Commiaeio?zcr, 153. 

C: Levy and Assessment. 
d County l30ards of Equalzxatiow and Rcciew 

1. Where the value of lands listed by the taxpayer has been increawd. 
and the taxpayer duly files complaint before the board of count) 
commissioners sitting as  a board of equalization and review, and 
the matter of reassessment is referred to the county tax supervisor 
x11o makes a reduction of the tax value, and his reassessment i* 
approved by the county commissioners a t  a regular meeting a little 
after the date prescribed by statute for action thereon: Held, al- 
though the statutory procedure should be followed, the approval of 
the reassessment is not void in this case, the taxpayer having acted 
in good faith without laches, and the county commissioners havin# 
ratified the reduced assessment, the county may not take advantag? 
of its failure to act within the statutory time, and the taxpayer 
is  entitled to the benefit of the reduced assessment. B~i?zcornl~r 
County  v .  Bcverlu Hills, Z N ~ . ,  l ' iO .  

D Lien and Priority. 
b Date of Lien o n  Personalty 

1. There is no lien for taxes on personal property except from lerg 
thereon, N. C. Code of 1931, 7986, and where certain personal prop- 
erty comes into the hands of the  defendant first ns administrator 
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TAXATION D b-Continued. 
and then a s  distributee he is personally liable for the taxes thereon 
only from the date he obtained possession, and the county cannot 
collect from him the taxes due on the property for the years prior 
to his possession of the property as  administratol. N. C. Codc of 
1931, 7971 ( 5 0 ) ,  7955. Coltram v. DonneZ?, 515. 

G Redemption. 
c Tcndcr or I'apzerzt of 9mour1t Duc 

1. Under the provisions of 2 C. S., 8038, the owner or one having ail 
interest in the title to lands which have been sold by the sheriff 
for tases may redeem the lands thus sold within one year from 
the date of sale upon paying to the sheriff for the use of the pur- 
chaser the sum mentioned in tlie certificate with interest a t  the 
rate of 20 per cent per annum, etc., and where the owner or his 
went  inqnirrs of the sheriff, or his deputy in charge, the amount 
to be paid for the redemption, such owner or his agent has a right 
to regilrd the amount so stated a s  correct, and upon the payment 
thereof witliin the time stated the tax lien will cerlse and the deed 
made to tlie purchaser will be avoided and an error of a few cents 
made by tlie sheriff in fixing the amount mill not be held fatal 
under the doctrine of de mirlimis ?lo?? curat le::. Thompsox 1;. 

Whitehall Co., 652. 

H Tax Sales and Foreclosures. (Time and place of sale see .Judicial Sales 
A a 1.)  

(I Tax Sales and Certificates 
1. The statutory requirements in selling land for taxes should be ob- 

served, but all irregularities a re  not fatal, and in this case the 
alleged irregularities a s  to the advertisement and tale are  held not 
to entitle the appellant to judgment invalidating ).he sale in vien- 
of the statutes enacted to cure immaterial irregularities, N. C. Code. 
80'20, S O X ,  and the changed mode of procedure in the sale of land 
for taxes. Street v. McCabe, SO. 

c Attack atzd Sctting Aside 
1. Where on a motion to set aside a tax foreclosurt, sale the clerli 

orders that the mortgagees of the property be made parties to the 
action and on appeal to the Superior Court the .~udge finds a s  a 
fact that the appeal was heard by consent of all pa -ties in interest : 
Held ,  all parties having an interest in tlie land were parties to 
the action by consent and the contention of the purchaser a t  the 
tax foreclosure sale that they were not parties cannot be sustained. 
l iarnet t  County v. Reardon, 268. 

2. Where, in a suit to foreclose a tax certificate, the complaint alleges 
that  there were mortgage liens existing against the property and 
that the county was entitled to have the owner's equity of redemp- 
tion sold to satisfy the taxes due and prays that the equity of 
redemption be foreclosed, and the final judgment <decrees that thc 
sale be approved and that  the commissioner make deed in fee 
simple to the purchaser upon payment of the purchase price, and it  
further appears that  the land had been sold under one of the 
mortgages prior to the tax foreclosure sale and that  the purchaser 
a t  the mortgage foreclosure sale had asked a t  the county auditor's 
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office whether there were any taxes due on the property and was 
informed that there were none, and that  the mortgagees were not 
served with summons and had no actual knowledge of the t a s  
foreclosure sale: Held, the complaint in the tax foreclosure pro- 
ceedings and the decree therein were a t  variance and the rights 
of the mortgagees were not affected thereby, and the sale mas 
ineffectual because the owner's equity of redemption had been 
foreclosed prior to the tax sale foreclosure and the purchaser a t  
the sale had record notice thereof or in the exercise of due care 
should have discovered the fact, and the tax sale should have beell 
set aside and the parties put in  statu quo upon motion in thc 
original cause by the mortgagees and purchaser of the equity of 
redemption, the motion having been made in apt time, and thc 
decree being irregular. Ibid. 

d Interest. Costs awd Attor,?eys' Fees 
1. Where the court has properly allowed an amendment to the com- 

plaint. in an action on a t a s  sale certificate, the amended action is 
a continuation of the original action, and where the original action 
was commenced before the expiration of eighteen months after the 
date of the first certificate of sale, the contentions of the defendant 
that the plaintiff, under the statute then in force, was not entitled 
to more than six per cent on the certificate after the espiratiol~ 
of the eighteen months because of failure to bring action withill 
that  time cannot be sustained, and, furthermore, the clause relating 
to interest has been superseded by chapter 260, section 3, Public 
Laws of 1931, and held furthcr, the casts and attorney's fee will 
not 1Ye apportioned. Btreet u. McCabe, 80. 

TORTS. (Particular torts see Negligence, Highways 13, Tresljass, of persons 
in particular relationships see Municipal Corprat ions E, Physicians ant1 
Surgeons, Electricity.) 

B Joint Torts. 
b Liabilities of Pavties and lZigllt to Cont)'ibutiot? 
1. Solvent tort-feasor and sureties on supersedeas bonds held not ell- 

titled to stay of execution upon insolvency of one tort-feasor. 
Hamilton u. R. R., 136. 

2. ,Joint tort-fcasor paying judgment is entitled to contribution and 
supersedeas bond of other tort-feasor is liable. Hamilton u. K. I?.. 
468. 

C: Itelease from Liability. 
b Fraud is& Procuring Release 
1. Evidence that the plaintiff, while in a hospital where he had been 

taken following the injury in suit, had signed a release prepared 
by a n  agent of the defendant and witnessed by two agents of the 
hospital whose bill was paid by the defendant, that a t  the time 
of signing the release the plaintiff' was in a weak condition and 
suffering from head injuries and had been unconscious for a long 
period of time and was not in his right mind, that  he did not 
remember signing the release, that the consideration therefor was 
grossly inadequate and was left with the hospital and doled out to 
the plaintiff, and that the release recited that it covered all in- 
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juries from the accident, past, present and future, even including 
permanent injury and possible death, together with the fact that 
the agent procuring the release did not take the stand although 
present in  court and having peculiar knowledge of the plaintiff's 
condition a t  the time of signing the release, is held sufficient to 
ahow a peculiar relationship between the plaintiff and defendant's 
agents enabling them to take advantage of him, and is suflicient 
to be submitted to the jury upon the issue of whether the release 
was obtained by fraud. Puckett v. Dyer, 686. 

tl Acceptance of Benefits and Ratification. 
1. In  order to constitute a valid ratification the party charged with 

ratification must act with knowledge of the material facts or have 
reasonable grounds for such knowledge, and where in  a personal 
injury action the ylaintift' contends that the releese set up  by the 
tlefenilant was procured by fraud, and the defendant contends 
tlir~t the plaintiff ratified the release by accepling its benefits, 
evidence on the part of the plaintiff that his sig:nature was pro- 
cured when he was woefully incapacitated by pariies in a peculiar 
position to take advantage of him, that he had no further dealing 
n i th  the defendant relative to the release, that he did not remember 
signing i t  and that no copy of the release was left with him, and it  
appears that  the release covered all injuries reaulting from the 
accident, past, present and future, even to the extent of death, is 
held properly submitted to the jury under instructions which were 
free from error, and the jury's verdict on the issue in plaintiff's 
faror  is upheld on appeal. Puckett c. Dyer, 685. 

'L'RICSPASS. 
C Criminal Trespass. 

a Elme-nts a ~ d  Essentials of the Cvirne 
1. A criminal trespass involves a breach of the peace or circumstances 

manifestly and directly tending to it, and evidence tending to show 
that the agent of a finance company, which owned m d  held a condi- 
tional sales contract on a truck, saw the truck parked on the street, 
and, the owner being in default, drove the truck away in the ab- 
sence of the onner and without his knowledge or consent, and took 
the truck to a garage to be held until payment according to the 
terms of the conditional sales contract, is held insufficient to estab- 
lish criminal trespass on the part of the agent, and an instruction 
to the contrary is held for reversible error. 6. v. Stinnett, 829. 

TRIAL. (Of criminal cases see Criminal Law I :  of particular actions see 
Particular Titles of Actions.) 

13 Reception of Evidence. 
e Withdrawal of Evidewe 

1. Where incompetent evidence relating to the question of damages 
is admitted during the trial, but thereafter the court withdraws the 
evidence and instructs the jury not to consider it, and competent 
evidence based on proper questions is later admittell upon the issue, 
the admission of the incompetent evidence is rendered harmless, 
and a n  exception thereto will not be sustained. Qra y v. High Pornt. 
756. 
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C Conduct and Course of Trial. 
a Argument of Counsel ( I n  criminal cases see Criminal Law I e.) 

1. The consolidation of an action by a n  employee to recover for personal 
injuries sustained in a collision between the truck he was driving 
and the defendant's railroad train with an action by the employer 
for damages t o  the truck is  held not error, the two cases having 
arisen from the same injury and practically the same defenses 
having been interposed. Pridgen v. R. R., 62. 

c Consolidation of Actions (Joinder of actions see Actions C! b.) 

1. I n  an action against a tort-feasor to recover damages sustained b~ 
a n  employee who had been compensated therefor under the pro- 
visions of the Compensation Act, an exception to remarks of plain- 
tiff's counsel that  the employee would receive all amounts re- 
covered over the amount of the award paid by the insurance carrier 
will not be sustained when such remarks were made in answer to 
remarks of the defendant's counsel that  the insurance carrier mas 
the party really interested and was the one pushing the suit. 
Pridgen v. R. R., 62. 

d Allowing Jury  to View Premises 

1. With the consent of the parties i t  is not error for the trial judge ill 
his discretion to permit the jury to view the plaintiff's land for the 
purpose of understanding the evidence in the case respecting dam- 
ages to the land by the maintenance of a city sewage disposal plant 
when he correctly charges the jury that  i t  must not regard the in- 
formation so obtained a s  substantive evidence. Gray v. High Point, 
756. 

U Taking Case or  Question from Jury. (See, also, Contracts E',c, Negli- 
gence D c, Highways B 0.) 

1. On a motion as  of nonsuit all  the evidence, whether ott'ered by the 
plaintiff or elicited from the defendant's witnesses, is to  be consid- 
ered in the light most favorable to the plaintiff, and he is entitled 
to every reasonable intendment thereon and every reasonable in- 
ference therefrom. C. s., 567. Tuttle v. Bell, 154; Pelzdergraft v. 
Roys ta ,  384 ; Sampson v. Jackson Bros., 413; Allman v. R. R., 660; 
Puckett v. Dyer, 684. 

2. A mere scintilla of evidence, raising only a suspicion, conjecture, 
guess, or speculation as  to the issue to  be proven is insufficient to 
take the case to the jury. Tuttle v. Bell, 154; Sampson v. Jackson 
Bros., 413. 

3. I n  a suit on a crop lien and chattel mortgage a motion for judgment 
as  of nonsuit on a cross-bill for reformation of the instrument will 
be denied when the evidence thereon raises inferences favorable to 
both parties, and in this case the evidence of mutual mistake or 
of mistake on one side induced by fraud on the other is held 
sufficient to  be submitted to the jury. Hubbard a?&d GO. v. H m t e ,  
205. 
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4. Where a motion a s  of nonsuit is not renewed a t  t h ~ ?  close of all the 

evidence it need not be considered on appeal. Mcye v. Greenville, 
259. 

3. Upon a motion of nonsuit the sufficiency of the evidence is a question 
of law, and in passing upon the question the courts must give the 
plaintiff the benefit of the most favorable interpre~ ation of the evi- 
dence and of every reasonable inference. Ro~tntree v. Fountain, 381. 

b Directed Verdict 
1. Where the evidence upon the trial of an action is uncontradicted and 

is not conflicting, and there is no evidence by either party tending 
to impeach the witnesses, and but one reasonable inference can be 
drawn from the evidence, a n  instruction that if the jury believed 
the evidence to answer the issues as  directed is not error. Bank z'. 

Noble, 300. 

E Instructitnis. 
d Applicabititl/ to Pleadiligs aud Evtdence 

1. Where testimouy of a declaration by a n  agent of a ~ 1 s t  occurrence 1s 

admitted in evidence solely for thc purpose of contradicting and 
impeaching the testimony of the agent given upon the trial, it is 
error for the court in  his charge to recount such evidence a s  ail 
admission of nrgligence by the agent, but whether the error is cured 
by a Inter instruction, given after the jury was recalled from 
deliberation, correctly limitii~g the evidence but not retracting the 
prior instruction, nerd not be consitlered where a 1 1 ~ ~  trial i.; 
: ~ n a r d r d  ul)on other grounds. Hubbard 1.. 11'. R. .  673. 

f Objectiolts and Exceptions 
1. A misstatement of the contentions of a party inust be brought to the 

trial court's attention in  apt time in order to afford an ol~portunitj 
for correction, and when this has not been done an esception based 
thereon nill  not be considered on appeal. William8 v. Forrest, 27:: 

g Comtrwction of Instructions attd General Rules Upott .%evic~o 
1. Where the charge of the trial court is erroneous on I material point 

the error n i l l  not be held harmless because in  another part of the 
charge the law is correctly stated or the error minimized, the charge 
tending to confuse the jury. Wcllons v. Warren, 178. 

2. Conflicting instructions as  to quantum of proof will be lieltl for re- 
versible error. Hubbard and Co. v .  Horne, 205. 

3. The instructions of the trial court will be construed a s  a whole, and 
the charge will not be held for error when i t  clearly and correctl~ 
states the law within the understanding of t h ~  ju-y when so con 
strued. I n  re Will of  Brown, 347. 

4. Where the charge of the court contains conflicting i~~struct ions on a 
material point i t  will be held for reversible error upon esception. 
Hubbard v. R. R., 675. 

F Issues. 
a Form and Suflficieltcy in Getta-a1 

1. Where the ward's funds have been paid into the hands of un assist- 
ant  clerk a s  guardian under appointment by the clerk, and the 
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TRIAL F a-Continued. 
guardianship bond has been duly executed with a surets coml)ull.\'. 
in a n  action against the surety company for breach of the bond: 
Held,  the liability of the clerk's bond is not relevant, and issars 
tendered relating to such liability and to whether any of thr, 
funds had inured to the benefit of the clerk's office, and whether 
the funds had been commingled with official deposits by the assist- 
an t  clerk are  properly refused. Phippa 7.. Indemnity Co., 420. 

2. Issues are  sufficient if they present for the deterniination of the jury 
all essential matters or determinative facts in dispute. Grce~t 1.. 
Casualty Co., 767. 

C: Verdict. 

h Form and Suflciency of Answers to Issues 

1. Where a mortgagor alleges that  he esecuted a chattel mortgage a. 
security for a pregsisting debt and to secure payment of fertilizer 
to be shipped by the mortgagee, and seeks to have the mortgagcL 
declared ~ o i d  for fraud and to recover damages for the mortgager's 
refusal to ship the fertilizer RS agreed, and the mortgagee alleges 
that the chattel mortgage was not to become effectire or the ferti- 
lizer shipped until payment of a certain sum in cash by the mort- 
gagor, and the jury finds from the evidence that the mortgagee hat1 
not wrongfully refused to ship the fertilizer and liatl not procurecl 
the execution of the mortgage by fraud:  Held,  the verdict of thrb 
jury will be construed in the light of the testimo~iy and the chnrpc 
of the court, and amounts to a finding that the mortgage never 
became effective for failure of the mortgagor to make the cash 
payment constituting a condition precedent, and judgment shoultl 
be rendered declaring the chattel mortgage of no effect and for 
the defendant on the amount admitted to be clue on the pre@sistin:: 
debt. Wilson v. Fertzlixer Co., 359. 

2. Verdict awarding damages upon finding that both parties \vercs 
negligent is not inconsistent and bars recovery. Cwne v. Carsiocll. 
555. 

d Polling Juru  and Impeaching Verdict 

1. Where the judge writes the answers to the issues with the acqui- 
escence of the jury either party may request that the jury br: 
polled, there being no exception to the action of the court. Bmili 2;. 

Noble, 300. 

e Setting Aside Verdict 

1. The trial judge has the discretionary power during the term to set 
aside a verdict a s  being against the weight and credibility of the 
evidence, and his action in so doing is  not ordinarily reviewable. 
C. S., 591, but a n  order setting aside the verdict on such grounds 
a t  a succeeding term of court upon a continuance of the defend- 
ant's motion therefor will be reversed on appeal where the record 
shows that the plaintiff did not consent to the continuance and 
did not waive his right to except thereto. Acceptcotce C01.p. 1 ' .  

Joncs, 523. 
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TRUSTS. (Agreement to lmrchase land a t  foreclosure sale c3reates trust sec 
Mortgages H r ;  par01 trust does not come within provisions of statute of 
frauds see Frauds, Statute of E b 1.) 

A Creation and Validity. (Creation by will see Wills E 11, 1, 2 . )  
b Resulting and Constructive Trusts 

1. I n  a suit to impress a resulting trust upon lands aud to recover an 
amount due, a demurrer interposed on the ground that while :r 
loan n a s  alleged the complaint did not set forth the trust is properly 
overruled upon the facts admitted by the demurrer. Rogers v. 
Banzet, 217. 

F: Esecution of Trusts. 
d Effect of Failure to Properly E x e c ~ ~ t c  Trust 

1. The trustees of a charitable trust who violate the provisions of thtb 
trust are  subject to the procedure prescribed by statute, and where 
the trust is created by n ill the trust estate is not forfeited in favor 
of a residuary legatee solely upon the ground that  the moneys 
tlerived hare been diverted to other uses than the tc'stator intended 
S. C. Code, 4033, 4034. Humphrcfi v. Bawd of Trttntee?. 201. 

USURY. 
A Usurious Contracts and Transactions. 

a Constructzon of Contracts and Ttansactiosru as to Uwvy 
1. Fine imposed by building and loan association for delinqueuc.\ ill 

lmjing for stock is not charge of interest on loan. .lfoorc v. Hrt i ld-  
ing ond Loan A?soeiation, 592. 

C Actions. 
a Pleadings 

1. A complaint alleging a loan in a certain amount a11d the execution 
of a note secured by a mortgage in an amount g-eat11 exceeding 
the sum of the loan with the legal rate of interest, and that the 
mortgage had been foreclosed and bought in by the lender for the 
amount of the note, and seeking to recover twice the amount 
brought by the property in excess of the principal amount of tlic, 
loan, sufficiently alleges a cause of action to rezover twice the 
amount of usury charged and paid, and a demurrer thereto is 
bad. McXeill v. Thomas, 219. 

2. Where the complaint alleges that  the defendant h ~ d  charged and 
received usury on certain indebtedness but fails to allege the time 
and amount of the payment of the alleged usury, it  is insufficient to 
state a cause of action to recover for usury chargt>d and received 
Jackson 2;. Bank, 358. 

VENUE.  ( I n  criminal prosecutions see Criminal Law D e.) 
A Nature or Subject of Action. 

c Transitory Causes of Action ill General 
1. An action for damages caused by the pollution of a stream resulting 

in forcing the plaintiff to shut down his clay mining plant lower 
down along the stream is transitory, and where the plaintiff brings 
suit in the county in which its principal office is located, the defend- 
ant's motion for a change of venue to the county wherein the land is 
situate, made as a matter of right, is properly refhsed. C. S., 46.3. 
Clay Co. v. Clay Co., 12. 
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VENUE-Continued. 
C Change of Venue. 

n Por Co?it.enimce o f  Partics or It7itncsseu 
1. Where the court grants defendant's motion for remowl of the action 

from the county of the plaintiff's residence to the county in whicli 
the personal injury occurred for the courenience of ~ ~ i t n e s s e s .  C. S.. 
470, the answer not having been filed and no issues haying been 
joined, the court has no further discretionary power and may 
not eilter a further order thnt the jury he drann  from nnc~tller 
county. E w e s  r .  Coxe, 173. 

YEEDICT see Trial G .  

WEIGHTS ASI) AlEASUlil.:S-Bc.tio,14SIlS-.4tii lor l ) w i ~ l t ~  for ~iolt~tin::  \tatutor) 
provisions st.c Penalties A a .  

WILLS. 
D Probate :tnd ('arent. (Sonexl)ert ma) tebtify a s  to snnitx see Eridenw 

K b 3.)  
(L In Genera7 

1. Where a will has bee11 dulj 1,robatecl in common form its valid it^ 
may not be collaterallj attacked even for fraud, and where after 
the probate of the will a legatee therein brings action against the 
administrator c.  t .  a .  to recover the balance due on the legacy, the 
i~dministrator m a r  not set up the defense that the bequest to the 
legatee had been altered after the execution of the will by changing 
the numbers and figures denominating the becluest to twice the 
original amount, and that  such change was not in the handwriting 
of the t es ta t~ ix ,  and judgment granting plaintiR's motion to strike 
out allegations in the n n s ~ e r  setting up  such defense and ordering 
:t reference will 1)e affirmed on appeal. C'. S . 4145. Crolr-Cll v. 
Bmdsher ,  4Wf. 

I*: Construction and Operation of Wills. 
u. General Rules of Co?~structiotc 

1. Where a will is susceptible to two leasonable constructiuns, one dis- 
posing of all of the testator's property, and the other leaving part 
of the property undisposed of, the former construction will be 
:idopted and the latter rejected, there being a presumption against 
partial intestacy. HoFmes a. YorL, 709. 

1) Estates and Interests Created 
1. A devise of lands to an incorporated town, describing same, and 

thereafter stating that the lands be kept for its comfort and to 
protect its health and for suitable grounds for public buildings, the 
meeting house thereon to be held more especially for the use of 
the Society of Friends and generally for the use of religious cle- 
uominations, conveys the fee simple title to the town unencumbered 
by a trust or condition subsequent which would work a reversion 
of the lands to the grantor, the later clauses not being repugnant 
to the fee previously granted. University v. H i g h  Point, 558. 

f Designation of Devisees and Legatees and their R e s p e c l i ~ e  Skarcs 
1. The testatrix was seized of t % o  tracts of land a t  the time of licr 

death, one containing about twenty-six acres and the other fire, the 
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smaller tract adjoining the larger and tlie larger tract adjoining 
tlie lands of T., H. and B. Her will contained a devise to "P. of 
all my real property adjoining the lands of T., H. acd B., containing 
t n e n t j  s i s  acres, more or less." The will contain(?d no residuary 
clause and made no other disposition of the real property, and Y. 
appeared to be the chief object of the testatrix's bounty. Held, Y. 
took both tracts of land in fee simple under the will, the will being 
construed t o  avoid partial intestacy. C. S., 4164. LIolmes v.  York, 
709. 

la h'statcs in Trust 

1. A trust fund created by will for the purpose of educating through 
high school a girl innlate of an orphan asylum to be chosen by the 
board of trustees from time to time does not fall in1 o the residuary 
clause for failure of the purpose of the trust on the ground that the 
State educated orphan children through high school without charge 
under the lnwvisions of N. C. Code, 5604, 5446; since the statutes 
inalie the payment for the education of the children in orphan 
asylums permissive only and only for a six montl~s term, and the 
fact that the State is perforniing part of this duty does not relieve 
the trustees, i t  being their duty to select a girl and pay for her 
tuition and hooks, etc. Humphrey v. Board of Tnc.tfean, 201. 

2. The clearly cspressed provisions of a will leaving in trust certain 
personal property to the trustees of an orphan hoxre and directing 
that the income shall be used to educate one of its orphan girls 
through high school a s  the money so derived may become available, 
is sufliciently definite to establish a c1iarit:ible trust I h i d .  

i Actio?~s to Construe Wills 

1. In a n  action involving tlie coustructiou of a will testimony of i~ 

witness of a declaration of the testatrix a s  to hcr intention of hon- 
tlw prcq~erty in controversy shui~ld lye disposed of under her will is 
incompetent and is proprrly rscluded. Hol??rc8 2; Yoi'l;, 709. 

F Rights and Liabilities of Devisees and Legntees. (Debt!: due estatc by 
devisres and legatees see Esecutors and Aclminirtrator s F: 1, ; advanw- 
ments see Descent and Distrilmtion C' b.) 

n Ge)rerul and Spccific Devises aud Bcqucstn 

1. Where a will directs that each of the testator's children should 
reccive a certain sum in mcrney upon attaining the age of twenty- 
one, and that if the personal property should be insufficient to pay 
eacll child the stated sum that it  should be made up in the divisioil 
of tlie real estate: Held, the devisees take the land subject to the 
charge of the specific bequests in case the personaltr is insufficient 
to pay each legatee the sum stated. Prevettc v. Precctte, 89. 

c Right of Uecisces to Cowvey aritZ Title and Riuhtn of T,'otisfet-cc 

1. Where a devisee conveys his interest under the will to his mifr the 
wife takes such lands subject to the debts of the testator and 
subject to payment of certain specific bequests made a charge 
upon the land by the will in case the personalty was insufficient 
therefor, but the lands in the wife's hands is not subject, in 
tlie absence of registration, to personal notes givcn by h ~ r  trans- 
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feror to the testator's executrix nor for n co i l t r~c t  between the 
devisees for the payment of a certain item out of the estate when 
the devisees incurred no personal liability therrfor. P,'coeftc z'. 

Prezjette, 89. 

\VITNESSES-Privileged communications see Evidence D e ;  testimony of 
transactions with decedent see Evidence D b ;  testimony of wife see Hus- 
band and Wife F c ;  corroborating or contradicting witness see JCvidencc 
D f, Criminal Law G r. 

\VOBI<MEN'S COMPESSATION -4CT see Master and Servant I?. 

WORLD WAIi IXSURAKCE ACT see Insurance X a 2,  3, 4. 

WRONGFUL DEATH see Death B. 




