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CITATION OF REPORTS 

Rule 46 of the  Supreme Court  is  a s  follows: 
Inasmuch a s  all  t he  Reports prior to t he  63d h a r e  been 1.eprinted bg the 

State,  with t he  number of the  Volume instead of the  m m e  of the  Reporter, 
counsel will ci te the  volumes prior to 63 K. C.. a s  f o l l o \ ~ s :  

1 and 2 Rlartin, ' 

, ~ a ) . i u r  Conf. j ............... a s  I N  C. 

............................ 1 Hognood " 2 " 

2 . . . . . . . . . . .  3 " 
1 and 2 Car.  Law Re- . 4 " 

pository & N. C. Term ) 
1 Murphey ....................... ....." 5 " 
, - ............................ " 6 "  

3 " ............................ ' 7 " 
1 H a \ ~ l t s  ............................. " 8 " 
2 " .............................. " 9 " 

3 ,' ................... .. ......... " 10 " 

4 " ................................ " 11 " 
.................... 1 Derereux La \ r  " 12 " 

" " .................... " 13 " 

3 " " .................... " 14 " 
4 " " .................... " 15 " 

.................... 1 " Eq. " 1 G  " 

9 " " .................... " 17 " 
................ 1 Dev. b Bat.  1.aw " 18 " 

2 " " ................ " I 9  " 
3 6% 4 " ' ................ " 20 " 
1 Der.  & Bat.  Eq ................... " 21 " 

2 " " 29 " .................. 
....................... 1 Iredell Law " 23 " 

2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

5 " " ........................ " 27 " 

6 " " ........................ " 28 " - 4' " ........................ " 29 " 
8 " " ........................ " 30 " 

9 Iredell La\\ ...................... a s  31 N. C. 
10  " " ...................... " 32 " 
11 " " ...................... " 33 " 
12 " " ...................... " 34 " 
13 " " ...................... " 35 " 

1 " Eq ....................... " 3 6 "  
2 " " ...................... " 37 " 

3 " " ...................... " 38 " 
4 " " ...................... " 39 " 
5 " " ...................... " 40 " 
d " " ...................... " 41 " 
F 6 .  " ...................... " 42 " 
8 . '  ....................... " 43 " 

.......................... Busbee I,aw " 44 " 
" Eq. .......................... " 45 " 

........................ 1 Jones T A \ Y  " 46 " 
9 " " ........................ " 47 " 

3 " " ........................ " 48 " 

4 " " ...................... " 49 " 

5 " " ........................ " 50 " 
G " " ....................... " 51 " 

C I '  4 '  ........................ " 52 " 
8 " " ....................... " 53 " 

1 " 1-q. ....................... " 64 " 
', " " ....................... - 6 ,  55 6 '  

3 " " ....................... " 56 " 

4 " " ....................... " 57 " 
5 " " ....................... " 58 " 

6 " " ....................... " 59 " 

. . . . . . . . . . . . . . . . . .  1 and 2 Winston " 60 " 

....................... Phillips 1,aw " 61 " 

....................... ' Eq. " 62 " 

ET I n  quoting f rom the  repriwfed Reports, counsel will cite a l w a ~ s  the 
mnrginal ( i .  e.. the  original)  paqinz, except 1 K. C, and 20 1'. C.. which h a r e  
been repaced throuchout without marginal pacing 

The  opinions published in the  first s i s  volumes of the  reports were n r i t t en  
by the  "Court of Conference" and the  Supreme Court  prior to 1819. 

From the  7th to  the  62nd volumes, both inclusive, will be fcund the  opinions 
of t he  Supreme Court, consisting of three members, for  the  first fifty years 
of i ts  existence, o r  from 1818 to  1868. T h e  opinions of the  Court, consistin: 
of fire members, immediately following the  Civil War ,  a r e  ~ u b l i s h e d  in t he  
rolumes f rom the  (3rd t o  t he  79th, both inclusire. From the  SOth to the  
IOl i t  ~ o l u n ~ c c .  Imt11 inc.luiivr. \ \ i l l  bc found the olrinions of the Court, con- 
sisting of three members, f rom 1879 to  1889. The remaining rolumes contain 
the  opinions of t he  Court, consisting of fire members, since t h a t  t ime or 
since 1889. 
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JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL TERM. 1932. 

SPRIXG TERM,  1933. 

CHIEF JUSTICE : 

W. P. STACY. 

ASSOCIATE JUSTICES : 

W. J. ADAMS, GEORGE W. CONNOR, 
HERIOT CLARKSON, WILLIS J. BROGDEN. 

ATTORNEY-GEXERAL : 

DENNIS G. BRUMMITT. 

ASSISTANT ATTORNEYS-GENERAL : 

-4. A. F. SEAWELL, 
WALTER D. SILER." 

SUPREME COURT REPORTER : 

ROBERT C. STROKG. 

C I E I i R  OF THE SUPREAIE COUKT: 

EDWARD MURRAY. 

LII1RARIAS : 

JOHN A. LIVINGSTONE. 

*Resigned.  Succeeded by Wade  H .  Bruton,  Ju ly  1, 1333.  
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J U D G E S  
O F  THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 

Same District Address 
WALTER L. SMALL ..................................... i t  ............................... .Elizabeth City. 
hf. T'. I~ARXIIII,L ......... ... ......................... Second ...................... .Rocky Mount. 

............................... It. H ~ S T  P.\HI(EI: ........................................ Third  RoanokeR:~~ i t l s .  
F. A. ~ ) A N I E L S  ................................................ Four th  ........................... .Goldsbol'o. 
J. PAUL F~IZZELLE .................................. i f  . . . . . . . . . . . . . . . . . . . . . . . . .  Snow Hill. 
HESRY A. GRADY ................................... Sixth .............. ... .......... Clinton. 

. ........... TI'. C. HARRIS ........................................... Serentl i  .............. Raleigh. 
I?. H. CRAXXIER .............................. 4 1 t h  .......................... . .Soutl i~)nrt .  
K. A. SIRCI.AIR ............... .. .......................... Ninth ............................. ..Fayetteville. 

............................... \T'. A .  DEVIS .......................................... Telltli Oxford. 

SPECIAL JUDGES 
............................................................. CLAYTON ~IOOI:E .................. .. \Villiamston. 

G. V. COWPEN .................. ............inston. 

WESTERN DIVISIOS 

J O H N  H. CLEMENT ....................................... .ston-Salen~ 
r 7 .......... H. HOYLE SINK ......................................... 1 ~ e l f t l i  .............. . .Lexington. 

A. hI. STACK ................................................ T i r t e e t h  ................... ..Monroe. 
..................... W. F.  H~l tnrn-c  .............. .. ....................... Fourteenth Charlotte. 

........................ J o ~ r s  11. OGLESRY ......................... .. ....... t e n t h  Collcorrl. 

.................... WILSOX WARLICK ..................................... Sisteenth ..Newton. 
................... T. 13. FINKBY ............ .. ................................. Seventeenth Vi l l t e sbo r~~ .  

.................. 1 1 1 c r r a ~ ~  SCIIESCK .............................. Icighteentll H~nde r son r i l l e .  

..................... P. A. h 1 c E ~ n o r  .......................................... i n e t e e n t  >fnrshnll. 
...................... I . '~r . rs  15. AI.T.E~-. SR .................................... TVil?.ll~s~ill(\. 

SPECIAL JUDGE 
........................................................................................ FI:.~sI< P. H11.r > I ~ ~ l ' l > l i ~ .  

EJ IERGESCT JUDGE 
...................................................................................... THOS. J. S H A W  Greensboro. 



SOLICITORS 

EASTERN DMSION 

Name District dddreaa 
HERBERT R. LEARP ...................................... Firs t  .............................. Edenton. 
DOKKELL GELIAM .................................. Second ............................. Tarboro. 
W. H. S. BURGWIN .................................. Third  ............................... Woodland. 
CLAWSON L. WILLIAMS ............................ Fourth ............................. Sanford. 

................................ D. M. CLARK .................................................. Fif th  Qreenville. 

.............................. JAMES A. POWERS .................................... Sixth ..Kinston. 
J. 0. LITTLE. ............................................... Seventh .......................... Raleigh. 

.............................. WOODUS KELLUM .......................................... Eighth Wilmington. 
................................ T. A. MCNEILL .............................................. Ninth I ~ m b e r t o n .  
............................... LEO CARR ..................................................... Tenth Burlington. 

WESTERN DIVISION 

C~BLYLE HIGGIXS .................................. Eleventh .......................... Sparta.  
H. L. KOONTZ ......................................... Twelfth ............................ Greensboro. 
F. D. PHILLIPS ............................................. Thirteenth ...................... Rockingham. 
JOHN G. CARPENTER ................................... Fourteenth ..................... Gastonia.  
ZEB. V. LONG ............................................. Fifteenth ......................... Statesville. 
L. SPURGEON SPURLING ................................ Sixteenth ........................ Lenoir. 

................... JNO. R. JONES ........................................... Seventeenth N. Wilkesboro 
J. W. PLEsS, JR .......................................... Eighteenth ...................... Marion. 
Z. V. NETTLES ......................................... Sineteenth ...................... Asheville 
JOHN M. QUEEX .......................................... 'I'wentieth ....................... Waynesville. 



LICENSED ATTORNEYS 
SPRING TERM. 1933. 

ALTES. JOSXPII LITTLE ....................................................................... I-Iul~tersrille. 
IE.\l:c W'R.  \YII.I 1.151 SAUSDEIW ........... .... ....................................... Twboro. 
UALI)\VIS, TIIOJIAS FLEET .................................................................. Siler City. 
l L t ~ . r : ~ ,  JAMES X ~ J O H ,  .TI{ ................................................................... hjheville. 
~~ATTI.EI ,  \YII.I.IAJI RICII.\KI) ............................. ... .................... Slatesri l lr .  
~IETIIEA.  T H ~ : ~ I I O K E  ('OIU: .................................................................... I<?iclsriIle. 
URAJII.ETT, .Jolrs HESKY .................................................................... A:sl~eril lr .  
I~ I~ . \S I IAJ I .  JOIIS NVFFIS ............................................................... -11. 
I h t o \ ~ s .  JACK I I E A H Y  .................................................. e. 
I',~III.ESOS. MAS ~ ) R Y  .............................. ... ........ -. 
l i r ~ s s ,  ROUEKT HESHY, J K  ................ ....... ................................... n ' h i t e ~ i l l e .  
('ox. JOSEI'II CLIFF .............................................................................. Rocky Mount. 
( ' ~ o w s o s ,  1 1 ~ x 1 , ~  CI .AXEX~E,  ,TI{ ....................................................... ICkmbetli City. 
CKUTCIIFIELU, L)OTGI.BS CIIARI.I.:S ..................................................... T iom;ls~il le.  
I)ASIEI., E H I S J I ~ S  AISTOS .............................................................. .~UII. 
I)A\.Is, LEE I"EHGTSOS ...................................................................... n':~ynesvillr. 
DAYIS, 'I'IIOXAS FITZGEKAI.~ ....... .. ................................................... I<uxl)oro. 
L ~ ~ P K E E ,  HCGII GOHDOS .................................... ...... -11. 
I)Ys.\KD, T r ~ o a r ~ s  I.EE, .TI{ .................................................................. S: xt(wi1le. 
lCrw~ ,  J o ~ s  C'I.IXTOS .............. .... ................................................. ( ' 1i11a Grortb. 
FLETCIIEK. F R A S I ~  VTI.EY ........... ... ........... .... -11. 
(:r.~ss, \YII I.I.\J~ H .................. .. .................................................... e l  Sl)rillys. 
(:I{AIIAJI, JOIIS \Y.\SIIISGTOS ........................................................... l ~ : ~ l ~ ' ~ i t o ~ i .  
(:KIJLES. \VII.I.IAJI ................................................................................. I<aIeigli. 
IIAIRFIELD, I.:D\VAHD J~.\TTIII~:\V. . J K  ................ ....... ....................... J lorgmton.  
HAMII.TOS, \YAI.TEH ( ; E O H G ~  ............... ....... ....... -. 
H.IKKEI.I.. I<D\VAHD TKVETT ............................................................... Kec1 Oak. 
I-I,\lc~c~sor, JAJIES I ~ E I T I I  .................................................................... H i  Poillt. 
Horns. \YII.I.IAJI , J r ~ . ~ v s  ..................................................................... \T ' i :~ i i i~~y to~~ .  
HI.TL.I'ISE, SAI\IPI.E FI.ETCIIEII ....... .. ..... .. ........................................ (;reel~slmro. 
I-Ivc;lrh:s, J o ~ s  HOI,EKT ........... .. ...................................................... (;ree~isboro. 
.racl.rsos, ('EC 11. C.\IKSES .................................................................... I3iltmore. 
JEKSISGS, JOIIS RAY .............. ... ................................................... T:~yl(~rsr i l le .  
t ~ O E I S ~ ~ S .  ~ ~ I C I I A K D  HESRY P I E K ~ :  ................................................... ~'~illt011. 
1 i~ : l . r .~ .  L).ir~u LEE ................................................................................ Tn(lki11~-illr. 
I~ITCIIIS,  JVI.I.\S PERCIY.\I.L, J R  .................. ... ...... ... ...... >llcvillc. 
I,.\TII.\II, ( ' A K L  ISGIIAJI ...................................................................... Sharoli, S. C'. 
I . r .~ ,ws ,  HAHVEY AIITIIL-I{ ........ .. .................................................... Hillxborc). 
Mv('.\I.I.. JOI IS  I~IKJA'TII ..................................................................... ivliory. 
JI(.VI.ESSY. \YII.I.IAJI L\DISOS ............................................... -, Y:I. 
~ I ( . ( ; ~ I K E .  \VII.I.I.\JI BULGIS, JH ........................................................ P ' r ~ ~ l ~ l i l i ~ ~ .  
JI( ,IYEK. C r . a r n ~  ROBERT~OS ............................................................ Ilaleigh. 
BIIT('IIEI.I.. I<AI.PII \VAI.TOS ................................................................ \ T T i ~ i s t o ~ ~ - S a l e n ~ .  
~ I O O K E ,  JAJIES OSBORSE ........... .. ...................................................... ( ' l l a r l~ t t e .  
~IOKRISOS.  I'HED \YII.SOS ........... .. ................................... -11. 
111-KPIIY, H ~ G I I  I.:DWIS .......... .... ...... . . . . . . . . . . . . . . . . . . . . . . . .  ............... I l i ~ r l ~ : ~ r n .  
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LICENSED ATTORNEYS. 

OLSON, ROY HERBERT .......................................................................... Greensboro. 
OUTLAW, RICHARD HARDIKG .............................................................. Asheville. 
OWENS, ALFRED CLEVELAND ............................................................... Wilson. 
PAGE, ELLIS ELMORE ........................................................................... Lumberton. 
PARKER, ED ............................................................................................ Goldsboro. 
PITTMAN, WALTER JAMES ................................................................... Whitakers. 
RAY, RALPH VANCE ............................................................................ Asheville. 
RECTOR, THOMAS BEATTY .............................................................. Asheville. 
RENFROW, WILLLAM FRANCIS .......................................................... High Point. 
ROBERTS, EVELYN WOOTEN ............................................................... Asheville. 
RUCKER, MRS. LENA HICKS ............................................................... Raleigh. 
SABISTON, WILLIAM DIVIKE ............................... ..sonville. 
STERNBERGER, SOLOMON BEAR ........................... .. .......................... Wilmington. 
STRICKLAND, JOHN C .......................................................................... Greensboro. 
STYLES, JAMES SCROOP .................................................................... Asheville. 
SUISMAN, JOSEPH .............................................................................. Chapel Hill. 
TODD, CURT IS^ ..................................................................................... Durham. 
TREMAIN, RAWLEIGH LEWIS ............................... ... ......................... High Point. 
TYNER, DAVID MCLEAIV ............................... h f .  
WALTON, FRANK EARL ........................ ............ .................................... Asheville. 
WEINSTEIN, SOL BERNARD .................................................... Greensboro. 
WILLIAMSON, CHARLES WESLEY ..................... ... ...................... Durham. 

COMITY APPLICANTS. 

GRIFFIN, WILLIAM HENRY ................................................................. S e w  Tork. 
O'DANIEL, JAMES ROMULUS .............................................................. Texas. 
WIMBERLY, WILLIAM FRANKLIN, JR .............................................. Georgia. 



SUPERIOR COURTS, FALL TERM, 1933 

The parenthesis numerals  following the  date  of a term indicate the  num- 
ber of weeks dur ing  which the  term may be held. 

TIITS CAI.EX\lnAR IS ITXOFFICIAL 

EASTERN DTVTSTON 

I IRST JCI)ICI.\T. DISTRICT 

Fall Trrm,  19:{X-d11dpe Small. 
13enufort-July 24' ; Oct .  ? t  (3): S n v .  

o *  ( . \ I :  Dec.  4f .  
(~:~nicl?n-Sept .  2 : .  
('ho\\'an-Seut. 11: U r c .  18. 
('urritucl<-Sept. 4 .  
Darc-Oct. 2::. 
(:at<+-July 31; Dec. 11.  
Hy~le -Oc t .  16. 
k 'asquotank-Sept ,  1 St :  Oc t  

( 2 ) ;  s o v .  1:t: s o v ,  I:;*. 

SECOSD dCDICI.\I, DISTRICT 

13'1111 Term. I!X3:3-Ju1lpr Barnhill. 
Erlgeromhe-Sept ,  11; Oct .  1Gt: So\-. 

13t ( 2 ) .  
. \Tartin-Srrt. I S  1 2 1 ;  S o r .  ?Ot ( A )  1:): 

THIRI) dUI)I('I.\J, DISTRICT 

H . ~ l i f ~ ~ s - A u p .  1 4  ( 2 1 :  Oct .  2: ( ; \ I  1:): 
Oc t .  23' ( A ) ;  s o \ . .  L'i ( 2 ) .  

Her t fo r i l - - ,Tu lv  31'; Oc t .  Iti*; Oc t .  
23t; s o v .  2 i i  ( A ) .  

S o r t l i : i m p t ~ ~ n - A u g .  7 ;  Scg t .  4 t :  Oc t .  
30 ( 2 1 :  Dec.  l l t .  

Y,rncr-Oct. 2 : ;  Oc t .  !It. 

YOCRTH JCI)ICI.\I, DISTKICT 

Fall Term, I933-111clgc 1)aniels. 

FIFTH 4UI)I('I.\L I)ISTRI('T 

1~'nll T r rm,  1!13:3-Judge Prizre:lr. 
<';irteret-O<'t. 16; Ufc.. -It. 
c'riivcn-Sept. 1'; Chi .  2t ( 2 1 ;  Xov .  20t 

I 2  I ,  
( : r ,  t-n-Dee, 11 I 2 1 ,  

p t .  ? 5 ? ;  Oct .  ? 3 t :  

.~. .  - . 
I 'xmlico-Sov. 6 ( 2 ) .  
I'itt-Aup. ? I t :  A u g .  ?R: Sep t .  I l t :  

Se Oct .  30: S o v .  20t 

SISTH .ICI)ICI.~LI. DISTRICT 

Fall Term, I D 3 3 4 u d a e  (irady. 
Duplin-July 24': . l u g .  ?St ( 2 ) ;  O c t .  

? * :  Dec. 4 ;  Dec.  11:. 
T.enoir-Aug. 21: Sep t .  ? i t :  Oct .  1C: 

S o v .  fit ( 2 ) :  Dec.  11 ( A ) .  
Onslo!v-Julv 1 7 ' :  O r t .  'i: Xov.  20t 

SEVENTH .JCDlCI.\T. 1)ISTRICT 

Fall Term, 1933-Judge Harris. 
F rank l in -Aug .  2 6 7  ( 2 ) ;  O r t .  16'; S o v .  

1st 1 2 ) .  
\Tak t~-Ju l r  10': S f n t .  11*: Seu t .  I S  

121: Oct .  ? f :  Oct .  9 " ;  Oc t .  23t ( 2 ) :  K o r .  
c i a :  x o v .  ?7t 12 ) :  Dc,:. 11* ( 2 ) .  

EIGHTH JC1)ICIAI. DISTRICT 

Fall Trrm,  I933-.111d~:e Cranmer. 
Eruns!! i rk-Sept ,  4 t ;  Oc t .  2.  
( 'o luni t~us-Aug.  21 ( 2 ) :  Kov .  207 ( 2 ) .  
S e \ v  Hdnover-.Tul:. ?4*:  Sepr .  11 ' :  

S e p t .  1 s t ;  Oc t .  IGt ( 3 ) ;  S o v .  I:$*: Dec.  
4: ( P I  

8 - .  
I 'ender-July l i ;  Oct .  :30 ( 2 )  

S I S T H  JCI)ICIAL DISTRICT 

YnI1 Term, 1933-1udj:r Sinrlair. 
Rlsiien-Aug. i f  ; S e p t .  18" .  
( ' un i l~e r l an~ l -Aug .  :'X*; Sep t .  23t ( 2 ) ;  

Ocr.  23t ( 2 1  ; S o r .  2'1'. 
Hoke-Aur.  21: S o \  13. ., . - 

Rol~eson-Ju ly  10:; A u g .  14': Sep t .  4 t  
( 2 1 ;  OCt. !I*: Oct .  I(; .?; SOY. 6'; Dec.  4 +  
( 2 ) ;  Dcc. IS'. 

T E S T H  .JCI)ICI.Ll. DISTRI('T 

Pall Term, 19:33-Jucl8:e Devin. 
A l , i n ~ a n r t - J u l y  :311: Aug .  14': S e p t .  

4t 1 2 ) ;  S o v .  13t ( A !  I ? ) :  Xov.  2i*. 
IJlirhiiln-July I; ' :  Sep t .  4' (A): S e p t .  

11: ( A ) ;  Segt. 18t (3): Oct .  9 * ;  Oct .  2:t 
( A ) :  Oct .  30t ( ? I ;  D$.c. 4 * .  

Granvii le-July 24; Oct .  23t ;  Xov.  13 
( 2 1 .  

Orange-Aug.  ? I  ( 2  ; Oct .  2 i ;  Dec.  11. 
l'erson-Aug. i ;  O c t .  16 .  
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COURT CALENDAR. 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 
Fall Term, 1933-Judge Clement. 

Ashe-July 107 (2)  : Oct. 16'. 
Al leehanv-Se~t .  25. 
~ a s w e l l - - ~ c t .  -16t ( A )  ; Dee. 4. 
Forsyth-July 10 ( A )  ( 2 ) ;  Aug. 28 ( 2 ) :  

Sept. 25t ( A )  ( 2 ) ;  Oct. 9 ( A )  ( 2 ) ;  Oct. 
16 t  ( A ) ;  Nov. 6 ( 2 ) ;  Nov. 20t ( A )  ( 2 ) ;  
Dee. 4 ( A )  ( 2 ) .  

Rockingham-Aug. 7' ( 2 ) :  Sept. 119 
( 2 ) ;  h-ov. 20t  ( 2 ) .  

Surry-July 10 ( A )  ( 2 ) ;  Oct. 2 (2) .  

TWELFTH JUDICIAL DISTRICT 
Fall Term, 1 9 3 3 J u d g e  Sink. 

Davidson-Aug. 21'; Sept.  l l t ;  Sept. 
1 s t  ( A ) ;  Oct. 27 ( A )  ( 2 ) ;  No\,. 20 ( 2 ) .  

Guilford-July 10. ( A ) ;  J u l y  31'; Aug. 
:t ( 2 ) ;  Aug. 28t ( 2 ) ;  Sept. 18. ( 2 ) ;  Oct. 
2 t  ( 2 ) ;  Oct. 23' ( A ) ;  Oct. 30t ( 2 ) :  Nov. 
13'; S o v .  20t ( A )  ( 2 ) ;  Dec. 47 ( 2 ) ;  Dec. 
1 R *  - "  . 

Stokes-July 3': J u l y  1 0 t ;  Oct. 16': 
Oct. 23t. 

THIBTEENTH JUDICIAL DISTRICT 
Fall Term, 1 9 3 3 J u d g e  Stack. 

Anson-Sept. I l t ;  Sept. 2.5.: Nov. 1 3 t .  
Moore-Aug. 14*; Sept. 1 s t ;  Sept. 25t 

( A ) :  Dec. l l t .  
Richmond-July l i t ;  J u l y  24'; Sept. 

4 t :  Oct. 2.: iuov. 201 ( A ) .  
 cotla land--Oct. 3 0 t ;  NO;. 27 (2) .  
Stanly-July 10; Sept. -4t ( A )  ( 2 ) ;  Oct. 

97: Nov. 20. 
Union-July 31'; Aug. 21t ( 2 ) ;  Oct. 

16; Oct. 23t. 

FOURTEENTH JUDICIAL DISTRICT 
Fall Term, 1 9 3 3 J u d g e  Harding. 

Gaston-July 21:; J u l y  31t ( 2 ) ;  Sept. 
11: ( A ) ;  Sept.  1 s t  ( 2 ) ;  Oct. 23'; S o v .  
27' ( A ) ;  Dec. 4 7  ( 2 ) .  

Mecklcnburg-July 10' ( 2 ) ;  Aug. 28'; 
Sept. 4t ( 2 ) :  Oct. 2.; Oct. 97 ( 2 ) ;  Oct. 
30t ( 2 ) ;  Nov. 13*;  Nov. 201 ( 2 ) .  

FIFTEENTH JUDICIAL DISTRICT 
Fall Term, 1933 J u d g e  Oglesby. 

Cabarrus-Aug. 14 ( 3 ) ;  Oct. 16 ( 2 ) .  
Iredell-July 31 ( 2 ) ;  Nov. 6 ( 2 ) .  
Montgomery-July 10; Sept. 2 5 t ;  Oct. 

2 ;  Oct. 301. 
Randolph-July l i t  ( 2 ) ;  Sept. 4'; Dec. 

4 ( 2 ) .  
Rowan-Sept. 11 ( 2 ) .  Oct. 9 t ;  Oct. 1Gt 

( A ) ;  S o v .  20 (2) .  

SIXTEENTH JUDICIAL DISTRICT 

Fall Term, 1933-Judge Warlick. 
Burke-Aug. 7 ( 2 ) ;  Sept.  257 ( 3 ) ;  Dec. 

1 1  ( 7 )  
- A  \ - , .  

Catawba-July 3 (21;  Sept. 4 t  ( 2 ) ;  
Nov. 13'; iVov. 20t :  Dee. 4 t  ( A ) .  

C'aldwell-Aug. 21 (21; xov. 27 ( 2 ) .  
Cleveland-July 24 ( 2 ) ;  Sept. 1 s t  ( A ) ;  

Oct. 30 (2) .  
1,incoln-July 1 7 ;  Oct. 16 ;  Oct. 23t. 
\Vatauga-Sept. 18. 

SEVENTEENTH JUDICIAL DISTRICT 

Fall Term, 1 9 3 3 d o d g e  Finley. 
Alexander-Sept. 4 ( 2 ) .  
Avers-July 3'; J u l y  101 ( 2 ) ;  Oct. 

16:: Oct. 23t. 
Dkvic-A&. 28; Dec. 4t.  
Mitchell-July 24t ( 2 ) ;  Oct. 30 ( 2 ) .  
Wilkrs-Aug. 7 ( 2 ) ;  Oct. 2t ( 2 ) .  
Badkin-Aug. 21'; Dec. l l t  (2) .  

EIGHTEENTH JUDICIAL DISTRICT 

Fall Term, 1933-Judge Schenck. 
Henderson-Oct. 9 ( 2 ) :  Sov.  207 ( 2 ) .  
McDowell-July 101 ( 3 ) ;  Sept. 11 ( 2 ) .  
Polk-Aug. 28 ( 2 ) .  
Rutherford-Sept. 2St ( 2 ) ;  Nor.  6 (21. 
Transylvania-July 31 ( 2 ) ;  Dec. 4 (2) .  
Uancey-Aug. 117 ( 2 ) ;  Oct. 237 ( 2 ) .  

NIXETEENTH JCTDICIAI. DISTRICT 

Fall Term, 1 9 3 3 J u d g e  McElroy. 
Buncombt-July 107 ( 2 ) ;  Ju ly  24; J u l )  

31; Aug. 7t  ( 2 ) ;  Aug. 21; Sept.  4 t  ( 2 ) ;  
Sept. 18 ;  Oct. 2t ( 2 ) ;  Oct. 1G; Oct. 30; 
Nov. Gt ( 2 ) ;  Nov. 20; DFC.  41. ( 2 ) ;  Dec. 
1 R 

Madison-Aug. 2 8 ;  Sept.  2 5 ;  Oct. 23: 
s o r .  PI. 

T\VENTIETH JUDICIdId DISTRICT 

Fall Term, 1933-Judge A l l e ~  . 
. - 

('lay-Sept. 25 ( A )  ( 2 ) .  
Graham-Sept. 4 ( 2 ) .  
Haymood-July 10 ( 2 ) ;  Sept.  1Ri ( 2 ) ;  

Nov. 27 (2) .  
Jackson-Oct. 9 ( 2 ) .  
Macon-Aug. 21 ( 2 ) ;  Nor .  20; Kov. 27 

( A ) .  
Swain-July 21 ( 2 ) ;  Oct. 23 ( 2 )  

*For  c r iminal  c a s t s  only. 
? F o r  civil c a s t s  only. 
:For jail a n d  civil cases. 
( A )  Sperial  J u d g e  to be assigned 



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Ercstc,r~~ I)isti~ic~t-ll;;a.%c. 11. .\IEEKISS. J I I ~ ~ C .  Elizabeth ('ity. 
.Ititltllt' I) isf~.ic. t-Jo~rssos J. H.\YEs. J I I (~J /c .  ( ; r~~~ i i s l )o ro .  
Il'c'stc.r~l 1)istric.t-I:D\\.Is Y A T E ~  W E I ~ ,  J f ~ d p ' .  Shelby ; .J.\ar~.; I*;. I-:o] 11. .lrctl!lc. 

( ; rc~ '~i rboro .  

EASTERN DISTRICT 

Terms-District courts a r e  held a t  the  t ime and place a s  follows: 
Durham,  first Monday in March and September. S. A. .%SHE, Clerli. 
Raleigh, criminal te rm,  second Monday a f t e r  the  four th  Rfonday in 

April and  October;  civil te rm,  second Monday ir. March and Sep- 
tember. S. A. ASHE, Clerk. 

Fayetteville, th i rd  Monday in March and September. ELSIE CAMERON 
T ~ o a r ~ s o s ,  Deputy Clerk. 

1~:liz;llwtli ('ity, fourth JIonclay in JIarcll and first Jlonday in Octobrr. 
.J. 1'. T ~ r o l r ~ ~ s o s .  I)rl,uty ('lerk, l.:lizalh?tll ('ity. 

\V;~sl~iiigton, first J Io l~( lay  in A11ril and fourtli J l on~ lay  ill S~11tvnll)er. 
J .  U .  I~ESPESS. 1Wl)uty Clerk, \Tnsliiii:,.ton. 

Sew Bern,  second hlonday in April and  October. GEORGE GREEN, 
Deputy Clerk, New Bern.  

Wilson, th i rd  Monday in  April and October. G. L. PARKER, Deputy 
Clerk. 

Wilmington, four th  Monday in April and October. PORTER HUFHAM, 
Deputy Clerk, Wilmington. 

OFFICERS 

\V. H. FISHER, United Sta tes  District  Attorney, Wilmington. 
D. H. CRUAIPLER. Assistant Uiiited Sta tes  District  Attorney, Clinton. 
\YIIE:EI.F:R .\I.\HTIs. Awistt~rlt  Un i t c~ l  S t a tw  District .ittorlie;;. \Tillii~mston. 
I<. C. GEDDIE, United States JIarshal,  Raleigh. 
S. A. ASHE, Cle1.1; United Sta tes  District Court, Raleigh. 

MIDDLE DISTRICT 

Terms-District courts a r e  held a t  t he  t ime and place a s  follo\~'s:  
Gree~isboro, first JIonday in  J u n e  and December. R. 1,. BLAYI.OCIC. 

Clcrli: MYRTLE COUU, Chief Deputy;  DELLA BUTT, Deputy;  CORA 
S r r a \ ~ ,  Deputy. 

liorl<iiigIian~, first JIon(1ay in lIarvl1 t11if1 s t~ol l (1  11011tli1y in Sc~ l~ tv l~ l -  
IKxr. It. 1,. 1~1.. \~1,0!~1<, (31erl<, (~r~T~llsINlr0.  

Salisbury. third Alu~~clily ill April and October. R. I,. BLAYLOCR. 
Clcrli. Greensboro : ELIZABETH HENNESSEE, DepuI y. 

\Tinston-Salem, first Jloadny ill May and Xoreml~er .  R ,  L. n 1 . A ~ -  
I.ocIi, Clerli, Greensboro; ELLA SIIORE, Deputy. 

Williesboro, th i rd  Monday in JIny ancl S o ~ e m b e r .  LI~VVILLE B U M -  
c.mssn, Deputy Clerk. 

OFFICERS 

.T. R.  J I c ~ ( ' ~ . \ i ~ v .  r ~ i i t c t l  8t:rtos r)istr ict  Attorney. (;rcci~~lic>ro. 
T. C. CARTER, Assistnnt United Sta tes  Attorlley, Greensboro. 
A. E.  TILLET, Assistant United Sta tes  Attorney, Greensboro. 
G. H. MORTOX, Assistal?t IJnited States Attorney, Greensboro. 
J. J .  JENRISS. United States Marshal. Greensboro. 
R. L. BLATLOCI~.  Clerk United Sta tes  District Court, Greensboro 



UNITED STATES COURTS. xi 

WESTERN DISTRICT 

Terms-District courts a r e  held a t  t h e  t ime and place a s  follows: 
Asheville, second Monday in May and  November. J. Y. JOBDAN, 

Clerk;  OSCAR L. MCLURD, Chief Deputy Clerk; WILLIAM A. LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BABNETT, Deputy 
Clerk, Charlotte. 

Statesville, four th  Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, four th  Monday in September and  th i rd  Monday in March. 
FAN BARNETT, Deputy Clerk, Charlotte. 

Bryson City, four th  Monday in May and November. J. Y. JORDAN, 
Clerk. 

T. (:. H A R K I X ~ ,  United Sta tes  Attorney, Asheville. 
FRANK C. PATTON, Assistant United Sta tes  Attorney, Charlotte (Morganton) .  
THOS. A. MCCOY, Assistant United Sta tes  Attorney, Asheville. 
J. M. HOYLE, Assistant United States Attorney, Charlotte. 
BROWNLOW JACKSON, United Sta tes  Marshal, Asheville. 
J. T. JORDAN, Clerk United Sta tes  District Court, Asheville. 
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CASES 

ARGUED AND DETERMINED 
IN THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL T E R M ,  1932 

JIcl?. RAY v. J O H N  G. P. LIVISGSTOS.  

(Filed 25 January, 1933.) 

1. Bills a n d  Sotes  C d-Purchaser from payee a f tc r  negotiation of in- 
s t n m e n t  back t o  payee m ~ y  not  hold intermediate endorser liable. 

C. S., 3047, providing that an endorser of a negotiable note warrants 
to all suhsequerlt holders in due course that the instrument is genuine, 
that he has good title, that all prior parties had capacity to contract, and 
that the instrument a t  the time of his endorsement is valid and subsisting. 
must be construed with tlle other sections of the Negotiable Instrument 
Act relating to tlle liability of endorsers, C. S., 3031, 3039, 3049, and, 
under the provisions of these sections,  here the instrument is negotiated 
back to the ~ a y e e  the payee cannot hold the intermediate endorsers liable, 
nor can a purchaser from the payee after reissuance of the note by the 
payee hold such endorsers liable. 

2. Same--Endorser. s u b s q u c n t  t o  endorsement by payer held not liable 
t o  purchaser f rom payee a f te r  notc had  been ncgotiatcd back t o  
payee. 

Where all the names on a negotiable instrument are  forged except the 
endorsement of the payee and the name of an endorser subsequent to the 
payee's endorsement, and the note is negotiated back to the payee who 
sells it  to a bona fide purchaser for value: Held, the bona fide purchaser 
for value from the payee upon the reissuance of the note may not hold 
the endorser whose signature was genuine liable, such endorser being an 
intermediate endorser betweell the payee's original endorsement and the 
yayee's subsequent possession of the note and transfer to the purchaser. 
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5. Same-IDosession of note by prior party raises prcsulnption of o w l t ~ -  
ship and that note wns negotiated back to him. 

The possession of a negotiable instruincnt raises a pres~urnl)ti~~n of  
ownersl~il~, and where a prior party obtains ~osscssion of n note for the, 
sccond time and sells it  b'y reissuance to a purclinser, i t  \..ill Iw prerunlcd 
that the prior party obtained the note by negotiation I~aclc to him by 
cwlorscment in bln~il; when his name does not appear - ~ n  the uotc lh(1 
sccnnd timc, and tllc purchaser from him is cliari.cvl with notice tl~orrof. 

-~I'PE:.\I, b~ plaintiff f r o m  Schencl i ,  b.. a t  M a y  Tcrm,  1032. of HFS- 
r)~~zson. .  M i r m e d .  

Tlie plaintiff brought sui t  to rccol er of the dc~fcntl:11~t ar i l l 1  c ~ l ~ t l o r v r  
tlic amount  alleged to he due on the  follon.inq ~lotc.: 

"$450.00. I-Icndersoi~villc, S. C., 14  D e c ~ ~ m ~ b c r .  1!).'8. 
S i x  n lon t l~s  a f tc r  date, without  grace, we p r o m i ~ c  to p y  to '1'. -1. 

Steel, or ordcr, f o u r  liuildred fifty and  S o / 1 0 0  dollars. F o r  1.aluc9 
received. Payahlc  a t  the office of the  F i r s t  13aiik a w l  T mst C'oi~ipaliy. 
I T c i ~ ~ l c r ~ o ~ ~ r i l l c ,  K. C., with intcrest a f te r  dntc. Protest ,  p r c v l ~ t m c ~ l ~ t  
a11c1 11otic.e of tlisliollor or (,stension waived by al l  par t ics  to  tliih ilotc. 

Mrs.  T. -1. Steeic. (Seal . )  
C. TV. Gilbert.  (Sval . )  
S o r a  31. Steele. (Scgil.) 

E:ndorscincl~ts 011 saitl note:  ?'. A1. Steele, Jno .  G.  P. Li4iigstol1, .J. 3T. 
Gilbert, Robt .  A. Stcclc, 0. H. Stcele, and  11. R. Steelc." 

I 7  I l i c  partics w a i ~ c d  a t r i a l  hy  ju ry  ant1 s u b l ~ ~ i t t e t l  t h e  c n v  U I I  t he  
followiilg agreed statcnicnt of f a c t s :  

1. T h a t  the plaintiff,  3lcD.  Ray ,  became the holder of the not(, sued 
on, wliicll is  attaclletl hereto ant1 nladc a p a r t  of th i s  agreed statenlent 
of facts  before maturi ty ,  and  without  notice t h a t  it  h a d  keen previously 
clislioilored; and  i n  fact ,  i t  h a d  not heen prer ionsly d i ~ J ~ o n o r e d :  t h a t  
w i d  plaintiff took said note ill good f a i t h  and  f o r  T d u e ;  tha t  a t  tlw tinic 
i t  v : ~ s  negotiated to  said plaintiff, he  had  no notice of a n y  infirmity in  
thcl ilistruinent, o r  tlcfect ill tlie ti t le of the  person negotiating i t .  

2. T h a t  tlic iianics of a l l  tlic inakers werc forged and  i h a t  tllc 11:11iie- 
of a l l  endorsers, x l lo  endol-sed said note  a f te r  the dcfendailt, Johl i  F. 1'. 
LiI ingston, endorsed were forged. 

3. T h a t  tlie ilnnle of T. -1. Steele and  Jo l in  G. P. L i ~ i ~ l g s t o i l ,  the f i n t  
two endorsers 011 said note, were not forgeries, but a r c  tllc genuine siglla- 
tures of t h c  said Stccle and  L i ~ i n g s t o n .  

4. T h a t  tlic endorser, T. Steele, sold ant1 negotiattd saitl note to 
the plaintiff, Ncn. R a y .  



" r 
.). That tl~c. tlc~fc~ltl:l~~t, nlien he endorsed said notc, did not Imon that 

any of thr, names to tllc notc were forgeries, and that  tlie plxintiff ill 
~ n w c I ~ : l * i ~ y  wit1 11otc did not k11ow that  any of said names were folyed. 

H i s  llollor atljudgcd that  the plaintiff is not cntitlcil to recorc3r of 
the t1cfentl:liit T,iringston. The  plaintiff excepted and appealetl. 

A l ~ ~  ivi. J. 1111 tllc q~gllat l~rcs 011 ~ I I C  note w t w  forged except tllosc of 
tllc. dtfcntlant and 7'. AL Steele, tlie payee. I t  is funtlan~entnl that  a 
forec~tl .iqlliiturc creates no obligation. Steele is not :t party to the action. 
Tllc o111y qnestior~ i i  n l~ct l ie r  the tlc fendant is liable to the plaintiff. 

I n  :ts~crting tlic liability of the dcfcl~dant tlic plaii~tiff relics cliicfl~ 
on the ~ J ~ O T  isio~ls of w ~ t i o n  3017 of tlie Consolidated Statutes and on the 
ltayal 11rinciple c ~ ~ n ~ r r i n t c ~ t l  in 11tr11X 1 % .  Craf ton ,  1 5 1  S. C'., 104. 111 that  
c . : t ~  thc ( 'ulut lleltl that  a "c.olitroct of endorscnit~nt is n subs t an t i~c~  
c 2 0 i i t ~ : ~ c . t ,  y ~ ~ : l l ) l ~  :~ntl  il~tlcpendmt of the instrument on mllicl~ i t  
:~1)1x ;wi, :r~itl I\ 11i~rx ~t 11:w heel1 i m d e  I\ ithout qualificatioil a i d  for T d u e  
~t ~ ' l~ara l i tcc ,  to a 1loltlc.r 111 due c ~ ~ u r s c  arnoilg other tli111gs that  the 
i ~ l ~ t r l i ~ ~ ~ ( ~ n t ,  il t  t l ~ e  ~ I U I C  of tlie c ~ ~ t l o r s c ~ n c ~ ~ i t  is a \ d i d  and subsisting 
o l r l l e , ~ t ~ o ~ ~ . ' '  The o p ~ n ~ o n  was haw1 on these fac t<:  C a r ~ c r  Iiatl g i ~ c n  
hi. p r~mib \o ry  110te to Crafton, the defclid:lnt, for rnoncy nliich tlw 
tlt4'c iitl:111t. xlio n a ,  the, lraycc5, had won ill a game of card?, and Crafton 
11:1el cl~tlol~ecl the 11otc to  TV. E. Sliuforcl for ~ v l ~ o m  tllc hank had 111s- 
c*olultccl I r  ni t l ioi~t  I I O ~ I ~ C  t l~i l t  it 1iad 11een g l ~ c n  for n gxrnblirig tlebt. 
r \ 1 1 1 ~  11cite \ \ a <  roltl hcc2auw c~xccutecl ill coriqidcrnt~on of a garnmg con- 
tract. C. S., 21-12, Ypolr these facts the Court licltl, ac*cording to thc, 
1)r111(~1plc~ \t:ltccl, t11:lt the l)l:tintifl ~ o u l d  recover of tllc tlcft~~idallt. 

I t  i,i c+~l i t la l  tll:lt vi3 lreep ill rliilicl the tlistillct~o~l betnee11 the facat. 
i n  thc, caw just citctl :d those in the case a t  bar. 111 tllc fornicr, the 
1):1111.; tlcri\etl its t ~ t l c  to the note from Shuford, the last elltlorser, ant1 
hat1 the riglit a t  11s clcction to hr111g suit against lllni or :my 1jr1or 
cl~tlorwr. C. S., -153; T J t l i j j  c. IIciXer, 8S N. C., 1.51; L i t r d  2 .  C'arr, 121 
K. C'., 11::; Uut11~ 1 % .  Llitnber Co., 1 2 3  N. C., 24 ;  B a n k  1 .  C'arr, 130 
S. C., 47:). 111 the lmwmt case Stcele, the payee, sold ancl negotiated 
rlie ~ ~ o t e  to the pl:~intlff, and the p l a i ~ ~ t ~ f f  ilisteacl of suing Steele, sued 
the tlefwtlalit n l ~ o  n a s  a suhsequeut c~~dorse r .  I t  is our purpose presently 
to point out the legal effect of this procedure. 

Xea~l t in lc  let us a t l ~ e r t  to section 3047, nhich  is cited by the plaii~tifl.  
I t  1x01 ides t l ~ t  every endorser 1v11o endorses without qualific a t '  lon war- 
rants to :ill \uhqequcnt holders in due course (1) that  the instrument is 
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genuine and i11 all respects what i t  purports to be;  (2 I that  he has a 
good title to i t ;  ( 3 )  that  all prior parties had capacity to contract; and 
(1) that  the iastrurnent is a t  tlie time of his endorsement valid and 
subsisting. 

This section, nliich restricts the warranty to subsequenf holders in due 
course, must be considered in connection with other sections of the 
Scgotiable Instruments Laxv. Section 3039 is  in these words: "In the 
hands of any holder other than  a holder i11 due course a negotiable in- 
strument is subject to tlie same defenses as  if it  wercm nonnegotiable. 
Bu t  a holder who derives his title through a holder in due course and 
who is not liimself a party to any fraud or illegality affecting the 
instrument has all the rights of such former holder i n  respect of all 
parties prior to the latter." 

I n  Piemc v. Cadton,,  IS4 K. C., 175, H o k e ,  J., in his elucidation of 
this statute approved the following quotation from Daniels on Negoti- 
able Instruments (6  ed. by Calvert), see. 805 : "But this rule is subject 
to tlie single exception that  if the note were invalid as between the 
mnkcr and the payee, the payee could not himself, by purcllase from 
a bonn fide holder, become successor to his rights, i t  1101, being essential 
to such bona fide holdcr's protection to extend the principle so far." I f ,  
therefore, the defendant Livingston acquired title to  tlie note as a llolclcr 
in due course and Steele, while not a holder in due course, derived his 
title through the defendant he would not succeed to tlie rights of the 
former holder, because by reason of the forgery the note was i n ~ a l i d  
as  between the alleged makers and the payee. 

MTe now tu rn  to section 3031 : "Where an  instrunlent is negotiated 
back to a prior party, such party may, subject to the provisions of this 
chapter, reissue and further negotiate the same. Bu t  he is not entitled to 
enforce payment thereof against any intervening party o n-hom he was 
personally liable." 

The  word "endorseinent" usually means the "writing of one's name 
on an  instrument wit11 intent to incur the liability of a party who war- 
rants payment of the instrument, provided i t  is duly presented to the 
principal a t  maturity, not paid by him, and such fact is duly notified 
to  tlie endorser." 1 Daniel, Neg. Ins.  ( 6  ed. by Calvert), see. 666. As 
respects one nnotlier, endorsers are liable prima facie in the order in 
which they endorse-in the absence of contract each being liable only to  
those who subsequently endorse the paper. C. S., 3049; Hill v. Shields, 
S1 N. C., 230; Lancaster  v.  Stanf ie ld ,  191 X. C., 340. d,3 a rule no prior 
endorser has a cause of action against a subsequent endorser. One who 
obtains possession of a note or bill after endorsing i t  is; restored to his 
original position and cannot hold intermediate partier;; and one who 
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acquires possession of the instrumeut  frorn such person, wi th  l~o t icc  of 
the  fact,  cannot hold t h e  interniediate endorser. Adrian  v. XtCasl, i l l ,  
103  N. C., 182. 

T h e  facts  i n  regard to  the  payee's endorsement a n d  h i s  suhsequc.ilt 
possession of tlie note a r e  not statetl; but  a n  e ~ d o r s e n l e n t  in  blank prc- 
surnes a n  intent  to t ransfer  tlie endorser's title. Adrian I>. JIcCtrcX 1 1 1 .  
supra. 

Ulider ha t  circumstances Steel acquired possession of the  note a f te r  
h i s  cndorse~nent  does not appear, but his  possession raised a p resumpt io l~  
of h i s  ownership. W e  a r e  therefore justified i n  assuming upon t h e  
agreed facts  t h a t  Steele t ransferred his tit le to  t h e  defendant  nl io  af ter-  
w m l s  negotiated the notr  back to the  payec, t h e  la t ter  accortlil~g to tlic 
s ignatures  of tlw elitlorscrs being a pr ior  par ty .  Tl ie  plaintiff was 
affected with notice of t h e  fact.  Steele cannot hold tlie defendn~l t  l iable;  
t h e  plaintiff succeeded to Steele's ti t le and therefore lias no must of 
action against the defeiitlant. Tlie judgment is 

Llff i rn~ed.  

(Filed 25 January, 1933.) 

Infants I3 F--Xcccptanre a f te r  rni~jority of bent>fits undcr  ronsrnt jodp- 
ment  entcred during minority held ratification of conscnt jllclgnwnt. 

Certain minors were sued to hare a deed csecuted to them by thcir 
father set aside. The mother of the minors, n h o  was also a grantee in the 
deed m ~ d  a party tlcfendant in the wi t ,  was appointed guardin11 ad lltc?n 
for the minors, and she accepted service and filed answer. A consent 
judgment n a s  entered that all the parties plaintiff and defendant w r c L  
tenants in common in the land, and part of the land was sold under order 
of court for division. The minors' sh:we in the proceeds of the salc n a s  
paid to thcir gunrtlian :~pl)ointcd b j  the court. The guardian paid ccrtnili 
of the money to the minors during their minority, and upon t h ~ i r  coming 
of age, paid the balance to them, and they acccpted payment with full 
knowledge of all the vital facts. d number of years later they broui'ht 
w i t  attacking the consent judgment: l i c l d ,  by accepting the beiicfits de- 
rived from tlic sale under the conscnt judgment after their majority the 
plaintiffs ratified the same and may not now upset the consent judgment 
in an action instituted more than eight years after accepting such henefitu. 

CIVIL ACTION, before Stack, J., a t  J a n u a r y  Term,  1032, of CIIEROIC~~..  
J .  31. Watson died on or  about  1.2 February,  1919, i n  Cherolrcc, 

County, owning land  i n  said county. T h e  plaintiffs a r e  the cliiltlrel~ of 
the second wife and  the  defendants a re  the  childrcn of tlie first wife. I t  
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n a s  alleged that  011 17  January ,  1919, a short time lwfore his dcnth 
J. 31. TI-atson executed two deeds, purporting to co~lrc~v ccrtnii~ la~it l  
owned by him to said Eliza Watson, liis srcontl wift ,  for life, mitl itt 110~ 
dcatli to licr cliiltlren, Albert Watson and Clyclc Watson. I t  W:IS ad -  
mitted tliat the plaintiff, Clyde Watson, was I~orn  14  JJIIC, 1001, ant1 
that tlie plaintiff, ,llbtrt Watson, was born 30 July ,  1!102. Tt n-as iilho 
:~dmittcd tliat Eliza Watson, tlic second wife, (lied ill ,lugust, l!)ZS. 

On or about 7 October, 1010, the childreii of the first in: rringc 1)ronqlit 
a suit against the n i d o n  and the children of tlie second ~n:lrr i :~gc,  to wit, 
Eliza Watson, Clyle  Watson and ,llbert Watson, for lhc 1~11qm~c  of 
sctting aside the dced made to tlieln by J .  11. Wats011, tht' fat l iw of 110th 
plaintiffs ant1 clcfultlants. 011 20 Sorcmbcr,  1019, t111 v l r ~ k  of tl~cl 
Superior Court appoiiltecl Eliza Watsol~,  1liothr)r of ('lytlc Watson :111tl 
A\lbcrt Watson, ns guardian a d  litem for snid nli~lorc. 'I'l~c>rc:~ftcr :I 

(*n~iscnt judg~i ic~i t  11 as entered in the causc by Judge 13. E'. I,ong. 'I'l~c, 
, j u t l g ~ ~ i e ~ ~ t  rccitc,s : "Tliis cause is compromised upo11 t l~ t  tcSrin-; 11cwi11- 
: ~ f t c ~  sct out, and by e o n s c ~ ~ t  it is acljutlgetl by the ~ o w t  that tlicl pr~rt i t , i  
plaintiff and dcfcntlant, cscept Eliza Watson, are tlie o w  ers of t l i ~  1:111tl 
tlcsc~ibed ill the compla i~~t ."  I t  wns fu r t l~e r  ordcretl tliat ccsrtail~ of snit1 
ln~ids inrolred in thc suit "be sold by the cornliiissionc~r I~erci~l:lftrr all- 
p o i ~ ~ t c d ,  and the costs of this act io~l be deductctl t l lercfr?~n a i ~ d  the r t -  
llinil~tlcr he distributed anlong tlie folloni~ig cl1ildr~11 uf J .  XI. W i ~ t i o ~ ~ .  
share n~ltl sliarc nlikc." A\ll the cliildrc~i ore ilarned iu tlic tlerwc. [t TI 

furthcr tlecrectl that  the 7jidow, Eliza Watson, wa5 to 11:lvc :ill tllc p i -  
soual prol~cr ty  of the d(wascd,  J. 31. Watson. 1 t \\ :IS f ~ u . t l ~ c ~  nrtlcrcl 1 
that S.  TT'. Lori~rgootl '(is hereby appointed coinii~i~sioiicr o wll tliv la i i t l~  
of said J. 31. Watsoll . . . who will r ~ p o r t  F : I ~ C  to t ie clwk of tllis 
caourt for  coilfiriilatiol~ or rejection, aiid for tlie furt l~ei .  orders of t l ~ c ~  
c ~ u r t .  Tliis judgiuc~lt may be sigiicd out of ttwn :111yvli~rc in North 
Carolina." Alpllendetl to tlic judgment is the fo l loni i~g:  "13y cwllscilt. 

e Ta t son .  C. IT. Watson, G. *l. Vatson,  for sclres : I I I ~  otlior pl:~ili- 
tiffs; Eliza Watson, Albert Watson, Clyde Watson, gu:lrdian ad l i f ,>r tz  of 
C'lytle Wntson and Albert Watson, defendants." 011 1 ?Ilarc*l~, l!ld 1, 
Judge Long ent twd another judgment in the cause rvciti~lg t11:~t tllt~ 
c:~uhc liad been coniprornisecl upon cer ta i i~  c ~ o ~ ~ d i t i o i ~ s  set out in the 
judgment. Tliis judgincnt was consented to by :lttor~leys i o p r c s e ~ ~ t i ~ ~ g  t11th 
l)lnilitiffs n i ~ d  tlic tlefendants. Loringood, the co~umissiol~c~i~ appointc~i tu 
sell tlic land reported the sale to the court, stating that hat1 rcwirc(1 
the sum of $1,670. Loringood was appointed gu:irdi:m for C'lylt. 1Vatw11 
::11t1 ,llbcrt Wntso~i  ill Octolwr, 1021. 011 15 January,  I! 2 7 ,  s:~icl g~1:7rt1- 
in11 filed a report with the clerk of the Superior ('oilrt of (71~(~rolw(~ 
County, disclosing tliat he had disbursed and p:~itl to C'lj tic TV:ltsn~i :111c1 
2\lbert TVatson tlic ilet proceetls arising from the sale of the 1:1ntl. 
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On or about 11 Julie, 1929, C y d c  T T a t s o ~ ~  a ~ i d  ,llbcrt W:ltsoli l i rougl~t  
n su i t  against tlic defendants, who n e w  t h e  cliildrcn of tlie first ~ l i a ~ . r i a g e ,  
alleging t h a t  they were the  owners ill fee of t l ~ c  lalitls co11rc)-etl 1,- J .  31. 
Watson t o  them by tlred datcd 17 J a n u a r y ,  1919, :tnd t h t  t h e  d ~ d t w ~ l a ~ l t - :  
calaim a n  i ~ ~ t c r e s t  or cstntc i n  said property,  which const i tnte~l  il vloutl 
U ~ I I  t h i r  t i t l ~ .  T1w d c f ~ i i ~ l a n t s  am~\-e red ,  stltt i~lg 111) the  c o n w ~ ~ t  jntlg- 
iii(vtt s i g ~ w d  by 13. El. L O I I ~ ,  judge l)residing, heretofore rcferrcd to. I t  
was nclr~iittcd tha t  tile plailitiffs "arc. now thc o\vi1c3rs of snit1 l and  n n l ~ > < s  
t l ~ c y  h \ - e  bee11 direstccl of said tit le by rcx:tsoli of :L cer tain j n t l p ~ ~ c , ~ ~ t  ill 
:rnotlicr action." T h i s  ntlmissiol~ apl~arcwtl?  r c f w s  to tlic c o ~ ~ s c > ~ i t  j n ~ l g -  
merit e i i t t ~ e d  I)y JLICI~~J Loiig, l l e r~ : t~fore  r e f t ~ r ~ d  to. 

Lorillgood tcstifietl t h a t  he lialldletl the  ~ n o ~ i c ~ y  tlcrivcd f r o m  tho ;.:11,# 
of t h e  land a s  gunrcliaii fo r  Clytle TY:xtsoil :11it1 A l l b ( ~ r t  TT'ntso~i. 1118 saitl:  
"Tlie resitluc that  tic~loiigetl to t l~csc  Iroys, I took back f r o m  tltc c . l t~ l i  
~vl int  n-as left, ant1 1 qualified as  gu:rrclian ill111 p : ~ i d  tlit'sc hy: :  f1.011~ 
tiiue to time, cscelit :it differciit t inirs n.licm thcy would 11:1\-(, to 1lar.e 
this thing an11 allotlicr t l ~ i n g ,  books? clotIi(~s a1111 slioes, and  af ter  t l ~ q  
be'ali~e 21  ycars  of age thcy came a11t1 I pait1 t h t m  ill full .  '1'111, I I L O I L I , , ~  

c*:xnie f rom land I sold as  cor~ lmis .~ io i~er .  . . . T l i y  untlcr,<tootl it 
was the money nlitl l lart  of tlir,ir estate. They got tlie snlue nnioulit of 
~ i i o ~ i c y  the other heirs got." T h e  guardian fur ther  twtificd tlint lic s : ~ t l c ~ l  
\\-it11 olle of the boys i n  Mq, 1922, a1111 with the otlirlr one ill ,Talnlary, 
1927. -1lbort Watson,  olle of' the  plni~ltifl's, tcstifietl t h t  Ilc did not sig11 
thtx conscilt jutlgmr>l~t,  but t l ~ t  lie kl~e\ \ -  " l h .  Lor.i~~gootl ias c o r i i ~ ~ ~ i r a i o ~ ~ t ~ r  
11ntl sold par t  C I ~  tllc, lalltl. 1 kilen. lit, ~viis illy guartliau. L 1n:t111> :I s1~t11 ' -  
i ~ i e ~ i t  with hill1 its guar t l i a~ i .  H e  paid out some clsl)c.lise f o r  1111~ n~i t l  1);ritl 
ovrr  sornc : ~ r l t o u ~ ~ t s  to me. 1 knew this Ivas thv 111o11cg that  11r. got out 
of the sale 21s c o m m i s s i o ~ ~ e r  of so111~ of t l i ~  l:t1111s. 1 a m  .)!) y ~ ; i r s  ol(1." 
C'lyde TTatso~r, the other p l a i ~ ~ t i f f ~  testified tlint lie IV:IS 30 yc,arx oltl :11111 

tlicl ~ i o t  sign the t.o~~sc.iit jut lpi~~ci i t .  TIc furtlic'r testified: "I k~ie \ \ -  a .snit 
llad h e m  brought to w t  i rs i t l~~ 1111th tlctvls to all  tht, l a ~ ~ d s  to lily i~~otl l t ' i . .  
m y  brotlicr aud mysc~lf. . . . 1 k i ~ e ~ \ -  x r .  8nl1i h ~ i ~ i g o o t l  \vns :ti)- 
p o i i i t d  co~l~ i i i i s s io l~cr  to  sell it, :11i(l I got m y  liart of tlw ~ i i o ~ ~ t ~ ~ . ,  :1m1 I 
k ~ i c ~ v  lit, pa id  m C  for  m y  pxrt  of tliat l m d .  .I :rrrcptcd it .  \Ylic~11 J 
became 21  I k11c.w n.licn 11c settlcvl on the final aczcomir 111111 Iic ; i l l t i  L 
agrced 011 that." M r .  ,\I. \V. I k l l  testified tha t  11e w:ts n t t o r ~ ~ c > y  f o r  
thc  t l~ ' fc~ ic l : r~~ts  i ~ r  tlic l ~ r c ~ s t ~ u t  snit.  1~110 x c r e  the, l i lnil~tiffs i l l  t hc  fo1,111t,r 
suit ,  and  that  E l iza  W n t s o i ~  wkrs duly :~l)poi~i t rcl  gn:irtli:rtl oi l  1 ; l c ~ t t t  

fo r  C'lydtl W a t s o ~ t  a r ~ t l  Albcrt TTatso~t, ant1 t11:~t as  such s l i ~  acw~l)tr~tl 
ser\-icr oil 20 OSorcnibcr, 1919, ant1 that  slit file11 :11i i~~tlir.itlu:ll : ~ I I S W I ~ I .  
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Tlie following issues were submitted to  the jury:  
1. "Are the plaintiffs tlie sole owners of the land siml for in this 

action 2" 
2. "If not, a re  they tenants in common with the other heirs a t  law 

of J. 31. Watson, deceased?" 
3. "What interest have the plaintiffs i n  the land sued for?" 
Tlie tr ial  judge iiistructed the jury to answer the first issue "So," 

tlie second issue "Yes," and the third issue "two-thirtec~itlis." 
From judgment upon the verdict, the plaintiff appealed. 

J .  D. Xal lonee  for plaintif fs.  
Gray Le. C h r i s f o p h e r  for defendants .  

BROGDEX, J. I t  was admitted by counsel in the trial of the case a t  
bar tliat the plaintiffs are the owners of the lands in dispute unlcss 'ithey 
have been divested of said title by reason of a certain judgment in 
another action." Tlic nctiou referred to was instituted by the defclidaiits 
in this suit, who arc the children of tlic first marriage, against the 
children of the second marriage alleging that  the deed r ia& by the tlr- 
ceased J. 11. Watson to tlic widow and cliildren of the second ~na r r i agc  
was secured by the esercise of do~ninating influelice u l  on : ~ n  old ni:~ii 
by the second wife. ,I purported consent j u d g l n c ~ ~ t  lrns c~itcred by 
Judge Long ill 1910, tlecrecing tliat the parties werc te~iailts in co111111o11 
as to cer ta i~l  land, and fu r thw ordering other portio~ir; of land to I)c 
sold by Lovingootl, tlie comn~iss ionc~ appoi~ited for such ~ L I ~ ~ O S C .  Thc  
plnintiffs in this action were niinors at that  tiinc. Tlic plaintifF, Clytlc 
Watson, became of age on 14 June ,  1022, aud the llaintiff, LIlbert 
Vatson,  bccnnlc of age on 30 July,  1083. After they bccairic of agv 
they rewired from Lovingoocl tlie net procecds of the 1a11cI sold, ren1ni11- 
ing in his hands as guardian. Tlicy testified a t  the tr ial  that t h y  k i ~ ~  
tlic source from which tlic inoncy was dcrirctl and accepted it. Notnitli- 
standing, this suit to set aside tlie consent juclgnlent was not ilistitutctl 
until 1929. The evicle~ice disclosed that  tllc mother, Eliza Watso~i,  mar 
:~l)pointed guardian nt l  l i f cvz ,  aiid tliat she accepted service of suminoils 
ant1 filed nil answer. Wliile the cvitlencc is not satisffi-tory, tloubtlcs. 
duc to the fact that the courtl~ouse Iras hurnecl, tlie fa(-t reinains t h t  
the plaintiffs, when they became of age, accepted proceeds derived froill 
a sale of land by virtue of tlic decree ~rllicli they now attempt to set 
asitlc. IToreorer, tlic n i o n q  was recciwd and accepted with full knonl- 
edge of all tlie 7-ital facts. This fact-status iiirokcs tlic apl)lication 
of the principle ileclarcd ill TT'illialns 2'. TT'illiums, 196 S. C., G75, l l l i  
S. E., 716. which was stated by S f a c y ,  C. J.,  as fo l low:  "The tlefcnti- 
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an t ,  a f te r  reaching his  major i ty  and wit11 fu l l  knonlcdge of al l  the  facts,  
accepted $360 for  his  one-sistli interest i n  the  lallds of Robert Wil l inmi,  
deceased. T h i s  W:IS a ratification of the  sale prcl-iously mad(,. ant1 t l i ~  
Cour t  will not now permit  hiin to  upset the  proceeding h,v motion ill tlic 
present cause filed more tliarl f o u r  years  a f te r  sucll ratificatiol~." Scr, 
also, Smith c. Gmjy, 116 K. C., 311, 21  S. E., 200. 

S o  error .  

(Filed 2s Januarj-, 1033.) 

Fraudulent Conveyance A a-Qi~rstion of \\ hcthcr con\ rj  nnrc \\ n s  t1tu.d 
or mortgage held for juq . 

Wliere the comy~lnint a l l c ~ c s  that the l~lnintitf was n creditor of the 
tlefend:ii~t liiidcr n tlockc~tctl jutlgment ancl sccl<s to set aside on the 
ground of frantl :111(l ~ o ~ ~ s l ) i r : ~ c y  a s~ib,seqllc~~t, registered dccd csccutcd 
11y the clefeiltl:li~t t o  his wife, and  the alls\\-cr alleges that the tlcecl was 
madc upon ndcclnnte coilsider:~ti~)n. and also alleges that the defendnut 
on-etl n large  sun^ of mc~~icy to his \vife and had promised to convey the 
land to her as  security: l l c l d ,  a jntlgment 011 the pleadings s e t t i ~ ~ g  nsiclc 
tlie deed as  ag:rinst the issuance of csecntion is erroneous, for, nlthongll 
the auswcr is ambiguous, the question of n-lwtller tlie convey:unce n-as a 
deed as  iml,orted on its face or in effect n mortgage to secure n debt, is a 
question for the determinat io~~ of the jury ; and sl~oultl the jury answer 
the issue adversely to t l ~ c  plaintib, the validity of the instrument must 
Iw dctcrmi~~ccl by thcL priiiciplcs anno~incecl in dinnil  T. T17n11icr, 163 S. C. 
224. 

~ P L I L  by dcfci~dnnts  f rom C I O I C ~ C T ,  Spe t id  Ju t igc ,  a t  2 Oc.tol~er, 
1033, Special  Term,  of I l w x r  E A B L R G .  E r r o r .  

E a s t e r  Foster,  a inillor, 11 as in jured  i n  all autoiiiobilc n rcc.1: oli 
J u l y ,  1030. 011 6 August,  1030, B a s t c r  Fo i te r ,  through l i i i  ino t l~er  :IS 

n e s t  friend, the  plniiitiff ill this  action, brought nil act ional~le  negligence 
case against tlic tlcfcntlniit F r e d  Moore. O n  4 Sol-ember, 1931, the  
plaintiff rccorcrccl judpiiicilt agni11.t defcilrlant F r e d  >loore f o r  SE,50O, 
;uld costs. T h e  jutlgmcnt is  duly rccortlctl i n  tlic clerk's ofice of Mcck- 
lcnburg  count^-, Kor t l i  C'aroliiia, i n  accordance nit11 ln~x-  and  is not lrilid. 
P e a r l  N o o r e  is  t l ~ c  n i f c  of E'rcd Moore. On 3 Scl)teml)cr. 19:10, F r e d  
Moore conl-cyed to his n i f e  P c a r l  Moore by d ~ c t l  cert:lin real &ate 
n-hiell he  onnctl.  T h i s  n c t i o ~ ~  is 1)rouglit to set aside the dectl as nul l  and 
void, on the  ground of f raud .  

The plaintiff alleges i n  par t  : "That  tlie tlcfencla~it, P e a r l  Xoore,  did 
~ i o t  p a y  t o  the  dcfcnd:~nt ,  F r t d  Moore, f o r  w i d  tlcedq, :l snffiricnt coil- 
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sideration, and in fact did not pay tliercfor any considerltion whatever. 
That  in making said conrcyances tllc defendant, Fred  Xoore, did not 
rctnin suficicnt property for the payment of his then esisting debts. 
r 3 I hat the conveynure of said property by the defendant, Frcd Moore, to 
his wife, the  defendant, Pcar l  Noorc, was arrangcd and )lannccl for the 
p u r p o ~  of frnudulently avoiding liability to his creditors, and for thc 
1)iwpow of l lavi~lg the title to his property ~ e s t c d  in l ~ i i  n i f e  in ortlcr 
that t l ~ c  claims of creditors might be delayed, defeated ant1 defrauded. 
That  tlic said dectls from Fred Moore to liis ~vifc,  Pear l  .\loore, are void 
and of no effect, as ngnimt the plaintiff llercin, to ~ v l ~ c m  the liability 
of tllc tlcfc~ldarlt, Fred Noore, in tlic sum of $2,500 ant1 costs arose prior 
to the cxccutioli, delivery and registration of said deeds. TTl~erefore, the 
plaintiff i n - q s  : That  the deed from the defendant, Fred Noore, to his 
\\if(), tile t lc fcnda~~t  Pearl hloorc, recorded in the RIcc1:lcnhrg public 
registry ill Book 786, page 179, bc set aside :md tleclare~l null and void 
:lnd of no effect as against t l ~ c  plaintiff, in his riglit to enforce said 
judgni(wt by csccution against the l ropcr ty  described in said dced; that  
the deed, from the dcfc~icla~lt, Frcd Noore, to his  vife,  the defcnda~lt, 
I'cnrl Mool.c, rerortlctl in tlie AIecklenburg public registl-g in Book $86, 
page 180, be set aside and declared null ant1 void and of no efl'cct as 
against the plaintiff, in his right to enforce wid  judgment hy cxecutio~l 
ngainst the property described in said deed." 

The defenrlants tlelly the material allegatio~ls of tlic complaint above 
set forth, but say that "Fred Xoore atlniits that for a1 d in considern- 
tioil of a considcrnblc sum of money, thcrctofore borrowed from his 
wifc, Pear l  Noore, he con~eyed to lier the lots." 

Fo r  a further answer and defense, tlie dcfenclants say:  "That i n  
February, 1030, Pcar l  Moore, dc~nandcd of her llusband, Frcd Noorc, 
qo~iic security for the money which she had loaned 11 ni and that  in 
conipliancc with the said demand, on 15 February, 1930, Fred Moore 
cscrutetl ant1 delivered to liis codcfcntlant, Pear l  Noor t~ ,  a deed to the 
lots referred to in the complaint, nllich dced is duly rccorded in the 
offic~ of tlic rcgistcr of dectls for Mecklmburg Cou~lty,  in Book 786, 
page 170, to 11-liicli reference is hereby niz~tlc. That  the plaintiff's cause 
of action, accortling to tllc third paragraph of his conlplnint, did not 
: ~ c c ~ u e  until S Jnly,  1030, nearly S nlontlls after the t l ~ c d  Fred Xoorc 
twcntcd to liis vife,  Pcar l  Moor(., was ~natle, ~ ~ l i i c l i  deed was made ill 
good fa i th  and for a valuable consideration. Tliese defendants deny 
that the said con\ c,)-ance to I'carl Noore ~ v a s  made as the result of a 
conspiracy between tllcnl to tlefeat the rights of thc daintiff in this 
action; that  same was matlc in good faith, and not to defraud the 
plniutiff, for the reason, that  a t  that  time tlie plaintiff liad no cause 
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of action against the defendalits;  tha t  the  said deed of conrcyancc naq  
made i n  good f a i t h  a11d f o r  a cor~sitieration of about  $1,600, and n as not 
iliade to defraud t h e  plaiiitiff or a n y  other creditor of tlie dcfendaiir. 
F r e d  Moore. . . . AInd prays  t h a t  tlie said :tctioii be disni iswl aiitl 
t h a t  the  deeds referred to  be not declared nul l  and  void and  set asitlc. 
and  tha t  tlie defe~~clan ts  recoxer their  costs and go without (lag." 

Tlii. court belon-, 011 motion of plaintiff fo r  juclgme~it on the plead- 
ings. tlcc.l:tietl the  tlcetls "null a n d  l o i d  mld of no effect as against t l ~ e  
plaintiff ill his  r ight  to enforce t h c  judgme~l t  r e f e r r ~ d  to it1 t l i ~  pl(~at1inps 
I)y cxecutioii a g a i ~ ~ s t  the property tlcscrihetl 111 said deeds." Jnclg~liellt 
~ i a i  sig~iccl accordingly. T l l ~  dtfc~i t la~rt . ;  e swptcd  ant1 assig~iotl ( 'rror to 
the jutlgmcwt as  i ~ g ~ ~ c t l ,  a11d appcdc.11 to t h t ~  Suprc,nie Court .  

tion p r c w n t u l  is vl1t~t11(~r 01. not n coli\-eplrccl of land, t l ~ o u g l ~  :\l)solnte 
(mi i ts  faccl, hut i i ~ t c l ~ t l i ~ l  :IS a nicw ,wcurity fo r  :I clcbt, is \-ali(1 or ro id  E 
TT'e do iiot t l i i~ ik  tli(j 1)leatliugs :is a \ ~ l l o l e  bear out plaintiff's coiitc.~itioii. 
T h e  principle coiitmtled by plai~i t i f f  is \wll  stated by IZu,flil, J . .  ~111tl 
\\-ortli relmtting, ill Gulle!y I . .  J l a ( , , ~ j ,  S4 S. O., :it 11. 439-40, '('l'liat a 
cleft1 absolutc o ~ i  i ts  face but 01113. illtentled as  a security i?  f randulcnt  
a s  t o  tlic creditors of the irialier, has  bee11 tliouglit to he the settled law 
of this  S t a t e  sil~ccl the  case of Grrgol-y r .  I'crX.ius, 4 Dev., 30, alid tlic 
castx so011 f o l l o n i l ~ g  it of l iolcorr~lic 1 . .  K a y ,  1 Ired. ,  340. Such  a rul(>, 
t l ~ c  Cour t  declares ill those t x o  cases, is necessarily deducible f r o m  the  
i ta tutes  requir ing mortgages and  deeds i n  t rust  to be registered. aud  aq 
those statutes n c r e  1)assctl because of the expcrierice of tllc el il. ~ r ' i u l t -  
iitg f r o m  scwet t rusts  ant1 eilcunibrances, the  court. felt  con\trained to 
cxtclltl t l i e i ~  opera t io i~s  to the  extreme l imit  of the i~iischiefs iiitcndcd to 
he rcnwdicd, so :IS to tmbracc every imtrurneiit  vl i ich ( n l i n t e ~ e r  i ts  
f o r m )  TTas intended 1,- the part ies  to hc a security only, ant1 t h ~ s  TI i t l ~ o u t  
rcgard to ally intent  011 their  par t  to  defraud creditors. S u c h  a grantee 
can acquire  110 title as  a g a i i ~ s t  creditors or s u b s e q e u ~ ~ t  purchasers, not 
because of ally c r i l  inteiit to perpetrate  a f raud ,  but  becauqe lie cannot 
b r i r ~ g  l ~ i n ~ s e l f  within the pro1 isions of n statute  n h i c h  allows mortgages 
a n d  deeds i n  t rust  to take e f f w t  f r o m  their  registration only. -1s a n  
absolute deed, i t  cannot he registered because such is not the  intent  of 
the ~ a r t i e s ;  nor  as  a mortgage, because i t  does not purpor t  to be one 
and  x o u l d  fa i l  to give tlie notice to others dral ing ~ i i t h  i ts  maker  vhicl i  
i t  was t h ~  object of the statutes to uecure." B ~ ~ x l l a l - d f  1 % .  Biiiu 1 1 ,  3 2 2  
S. C., a t  11. 501. 
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Tlle plaintiff i n  the allegations of the complaint trcats the conveg- 
ances as deeds and prays that  the deeds be set aside fo.. fraud and de- 
clared "null and roid." I n  the answer Fred  Moore alleiqcs that  in con- 
sideration of a considerable sum of money tlieretofore borrowed fro111 
his wife, Pear l  hloore, he  conwyed t o  her the lots. I n  the furtllcr 
answer and defense, Fred Moore does say that  Pea r l  hl oore demanded 
security for the money loaned him and in compliance he madc the deeds, 
but later the defendants deny that  the conveyances n e r e  made as a 
result of a conspiracy to defeat the rights of plaintiff "that the same 
was made i n  good fai th and not to defraud plaintiff," and for a con- 
sideration of about $1,600. Tlie answer scems to be amb guous as to  the 
contention made by plaintiff that  the deeds were a s c c ~ r i t y  for a debt 
and judgment slloulcl not liavc been rendered on the pleadings. I t  is for 
tho jury to say from tlie present pleadings whether thc deeds absolute 
on the face mere in fact sccurity for a debt. I f  this question is decided 
against plaintiff, then the principle governing this action in reference 
to fraudulent conrrymlces, i s  set forth in Aman v. Walker, 165 N .  C., 
a t  p. 227-8, citing nunlcrous authorities, as follo~vs: "(1: I f  tlie convcy- 
a i m  is voluntary, and tlie grantor retains property fully sufficient and 
available to pay his debts then existing, and therc is 110 actual intent 
to defraud, tlic conveyance is valid. (2)  I f  tlie conveyalice is voluntary, 
and the grantor did not retain property fully suficicnt and available 
to  pay his  debts then existing, i t  is  invalid as to  creditor<;; but it cannot 
be impeached by subsccluent creditors ~vi thout  proof of the existelice 
of a debt a t  the time of its execution, wliich is  unpaid, and when this is 
established and the conveyance avoided, subsequent creditors are let 
i n  and the propcrty is subjected to  the payment of creditors generally. 
( 3 )  I f  the conveyance is voluntary and rmtlc with the actual intent 
upon tlie par t  of tlic grantor to defraud creditors, it is void, although 
this fraudulent intent is  not participated in  by the grantee, and although 
property sufficieiit and available to pay existing dcbts it3 retained. (4 )  
I f  the conveyance is upou a valuable consideration and madc with the 
actual intent to defraud creditors upon tlie part  of the grantor alone, 
not participated in by thc grantee and of which intent ho had no notice, 
i t  is valid. (5 )  I f  the conveyance is upon a valuable coilsideration, but 
niailc with the actual intent to defraud creditors on the part  of tlie 
grantor, participated in by the grantee or of which he has notice, i t  is 
void." Tire Co. v. Lestcr, 190 N. C., 411. 

This matter 11ns rcccntly bee11 fully considered in ~3anb v. Lewis, 
201 N. C., 14s. Banlr V .  N ~ C u l l ~ m ,  201 iCT. C., 412; Bank v. Finch, 203 
N. C., 291. For  the reasolhs given in the jndgmci~t of the court brlom 
tlicre is 

Error.  
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C ; u a ~ . ~ i s ~ r  Co. D. JICGOUGAN. 

LhIT1:L) STATES FIL)I:I.ITI AND G U A I l d S T Y  COhIPANT A h D  N. H.  N C -  

GEACIIT, S I I I I ~ I ~ ~  or  CU~IBERLAAD Coux r l ,  v. J. TTANCIq; McGOUGAN 
1 T -41,. 

(Filed 23 Januarj ,  1933.) 

1. Tawt ion  1) d-Cndrr facts of this case held: tax lien against land 
was discharged and  plaintiffs obtained no r ight  of subrogation thc~re- 
11nt1c.r. 

The sheriff of a county advertised certain lands for sale for delinquel~t 
t : ~ s t x  Tlie owner executed a uote for  the amount of the taxes to the 
sheriff i~~dividually, the slierid accepted the note in paymcnt and discon- 
tinued the advertisement of the progerty, marked the tases paid upoa 
tlie prolwr record, dctacliecl the original receipt aiid attached i t  to  the 
note. The slltxrii'f :~ccountecl to the county for all tases, including the tax 
in clucsstiun, :und ulmn discovery of a sliortage, the surety on the sheriff's 
bond 1):nicl the :~niount of the shortage. The land in question was tliere- 
after forcclosctl under docd of trust csecutcd ~ r i o r  to the year for which 
the taxes were due, wl~ich tlecd of trust provided for foreclosure for non- 
l)irymcl~t of tines. The sheriff assigned the uote to his surety, who brought 
action scdting to enforce the county's lien against the laiid for the tases : 
IIcld,  the t a s  lie11 was tlischnrgcd 2nd neither the sheriff nor his surety 
may assert a clnirn tl~crcunder. C. S., $977, 7994. 

2. Appcnl a n d  E~IWI-  J C- 

I :xc~~)t ior~s to t l ~ c  findi~igs of fact will not be sustaillerl where it  appears 
that t l ~ c  cv ide~~cc  nud rcasona1)le inferences therefrom support the judg- 
mcl~t .  

Sr.\cl, ('. .J.. tool< no ~ m r t  in the consideration or dccision of this caw. 

L I A U .  

011 26 ScptcniLer, 1023, J. V:ince JIcGougan 2 3 l d  wife esecutcd a deccl 
of trubt 011 c e r t a i l ~  1 ; d  o ~ ~ i i c t l  by hi in  i n  71st Townsliip i n  Cumberland 
County, nliicll i~lstruiiieilt  was duly rccordcd. 3lcGc:wliy was sllcrifi 
of Culuberluild County. 

Tlie p r t i e s  ngl.ced tlint tlie judge sliould find tlie facts  and reiider 
juCgineiit t l iercoi~. T h e  pert inc~nt  facts  so found  m a y  be briefly sum- 
1n:~rizcd >IS fo l lo~vs :  RZcUougai~ listed his  land r o ~ e r c d  hy  said deed 
of t rus t  ill 71st T o ~ ~ n s l l i p ,  f o r  t h e  years  1025 and  1026. I I e  did not  
1 x 1 ~  the  taxes f o r  e i t l ~ c r  year, mid on 23 August,  1927, McGeacliy, a s  
sherift, : ~ d ~ e r t i s c t l  tlic property f o r  sale ill accordaiice wi th  t h e  l a n .  
Tllercwpuu XcGongan  approached the  sllcriff :lnd delivered to the said 
sheriff h i s  promisiory note  i n  t h e  sum of $1,726.30, due  th i r ty  days 
a f te r  tl:kte a n d  hcariug interest f r o m  maturi ty .  Upon  clclivcry of t h e  
liote t l ~ c  i l i c r i f  disco~it inucd the  atlvcrtiscrnent of the  land and  marked 
"paid" thc  reccipts and  r e ~ o r d ,  a n d  rc~inowcl t h e  origiiinl t ax  receipts 
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from the official books and attached the same to the note. The sheriff 
was of the opinion that  the note was collectible "and it v:as his purposc 
to discount the note and pay the proceeds to the county in sa t i s fac t io~~ 
of said taxes. . . . Thereafter tlie said sheriff reported saitl t a w s  
as paid and ill his regular annual settlement with the county, nccou~~tctl 
for  the same and paid the amount due to the proper county official, a11t1 
as to  such tascs made full settlement therefor. . . . That  su11sc~- 
quently thereto the county had the books of S. H. M c ( h c l i y ,  slieriff, 
audited, and as a result of said audit claimed that the shviff lmd failed 
to account for all moneys collected during tlie precedir g years of hi.; 
administration. The  bonding company made settlement r i t h  said coui~ty 
upon said claim of shortage, and thereupon said sher~ff  transfcrrctl, 
assigned and delivered to said bonding company the note of J I c G o u g a ~ ~ ,  
defendant hereinbefore referred to, together with the tax receipt therc>to 
attached, and other collatwal to indemnify said bonding company 
against any loss on account of payments matle by it, and t le said bonding 
Company is now the owner of said note. That  said note mas payable 
to S. H. McGeachy individually and not as sheriff, and that  the accept- 
ance of same by the sheriff was a voluntary act for the x c o m m o d a t i o ~ ~  
of tlie taxpayer, and the acceptance of same dischargel any lien for 
tnses upon said land." T h e  deed of trust held by the Atlantic J o i l ~ t  
Stock Land Bank provided that  the holder of the indeb edness secured 
by the deed of trust had a right to foreclose the deed of trust for thc 
nonpayment of taxes, and said land bank had no knowledge of tlie 
claim of the sheriff that he was entitled to be subrogated to tlic rights 
of the county in  the collection of said taxes. 

This action was instituted on 10 Xovember, 1930, 011 behalf of ille 
bonding conlpany and the slleriff against IIcGougan. The deed of trust 
to the land bank was foreclosed and the lands purcliasetl by saitl bank 
a t  the sale. 

From the foregoilig facts tlie tr ial  judge was of tlie opmion "that the 
lien of taxes having been discharged by the payment and settlement 
therefor with the county of Cumberland by sheriff McGeacl~y, tlic 
plaintiff, United States Fidelity and Guaranty Company, is entitletl 
to no subrogation to the rights of the county of Cumberland as respects 
the lien for such taxes; that the aforesaid lands are freed and tlischargetl 
of any lien for taxes for the years 1925 nnd 1926, assessec lq the cou~lty 
of Cumberland." 

From the jutlgiiient so re~ldered the plaintiffs appealetl. 

l'arse~., Lawrence,  J l c I n t y ~ e  cC H e n q  fur p l a i n t i f .  
J .  L. Cockerham,  n i c k s o n  X c L e a n  a n d  1 l .  I?. S t a q  f o ~  r j c ~ f e ~ , ~ l a , r f ,  

Land  B a n i * .  
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cw111ty :~ccoiints f'or :111(1 1):1ys the  : I ~ I I O I I ~ ~  of said ~ : ISCS.  T h e  imtc is 110t 
p:~itl 1,y tllc t:rxpayctr :111tl is  tl lcrcafter :rssignecl t o  t h c  s ~ i r c ~ t y  of thcs 
slic$riif. n.11ic.li s111~cxty 11ays to the c o u l ~ t y  all  a ~ ~ n o ~ i l i t s  clue tllc' slicviff 
fo r  t : ~ s c s  collcctcd and mip:ritl t luriug h i s  :~tllrliliistratioil. 

, 7  1 lic foregoing ftrcts l j rc ' se~~t  this ql~c*st io~i  of larr :  1Y:ls tllcl t :~x  lic.11 

~ : I J  11" nt  of t l c l i ~ i q ~ ~ ~ i t  t:lses 11y tllc s l lcr i f  to tllc county i n  liis scttlemclrt 
d11t3- i ~ o t  or~l l l lar i ly  cltsstroy tlle licw for  s1ie11 tnseb. 11ei .1y v. I lavis ,  158 
1. ('., 1 7 0 :  l f l / ~ t  P. ('oolwt., 194 x. C"., 26;. ( 3 )  If a taxpayer  g i ~ e s  t h e  
-1ic i 11t :I rlloi~k, I\ 11icll i5 11aid by tliv l ) t ~ i ~ k  n p l i  v 11irli i t  i5 d r a v  ii out 

t1111t'  of 11~11 ~ L ~ I I I ~ I I ~  t h e  41xrifl clvlir cw to the t;ispayer tlic rccoipt f o r  

c+tcc+r\ a 11aynw11t of the taxes mid a tliv11:r~gc of the lien therefor, 

T l l ~  it:itiitc (2. S., 7994, i1111st~tion 3, requires tlic sheriff or t ax  
~ w l l ( ~ . t o r  t o  tlcxli\er :I receipt to the  p a r t y  paying the t:tx, s h o ~ i - i ~ r g  "the 

t ; ~ s p : ~ y ( ~ ,  w:12 :rccq)tctl by  the  slicrif'F, :lntl en t ry  of p i ~ y ~ w n t  made  upon 

to tllc. note. l \ ln~~ifo,tl;y ally 1 ) c ~ s o n  iintlcrtaking to  dc~tcr~liirie the cn- 
V X I I I I ~ I ~ ~ I I I W ~  :IIICI licl15 I I ~ K J I I  tlw 1:111(1 woi~ ld  c m e l i ~ d c ~  t l ~ t  the  entry niailc 
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upon the office record by the official charged with tlie duty of lilaking 
such entry, would discharge tlie lien. The  land bank as nlortgagee had 
an  interest in the property and mas empowered by tlie deed of trust 
to foreclose tlie instrument "for the ~ionpagment of taxes." Tlic tax 
records constitute the chief evidence of an outstanding lien for taxes, 
and in the absence of mistake, fraud, collusion or other v tiating element, 
the entry of payment, interpreted in the light of the facts fouiid by tl~r. 
t r ial  judge, warrants the conclusion tliat the lien for said t a w s  was 
discharged. 

I11 otlicr jurisdictions cases supporting tlie judgment re~iderctl a r e :  
Xcrcanfile Trust Co. c. U a r f ,  35 L. R. ,I., 352, and C'amde7~ 1 % .  E ' i d .  
( ' 0 ~ 1 1  Le. C01ie C'ompany,  6 1  11. L. R., 5S4, and annotatioi~. F o r  instance, 
the Court of Civil Appeals for Texas, in 1~1~rchc v. X ~ y c r . ,  29 S. IT., 
1098, i n  discussing tllc principle involved vliere a not($ T I ~ S  given for 
the payment of tases, said : "We find no wll-considerec case liolding n 
l)ers& entitled to subrogation where lle pays off tlic lien debt s i i i i~ ly  
upon the request of tlie debtor, unacco~ilpanied by an  ngreenirlit of sub- 
rogation to the discharged lien, or circunistnnces from ~vliich such an 
agrceinent may be irnplied." Compare Guano Co. c .  ST'alston, 1 8 7  
S. C., 667, 122 S. E., GG3. Therefore, if a slicriff acxp t s  a i l o t ~  ill 
pnyn~ent  for taxes for the accommodntioii of tlie t a s p a y ~ r ,  marking tlir 
records in his office paid and detaching the original rweipt  from the 
record, and tliereafter pays said taxes to the county, lieitlicr such sheriff 
nor the bondsman can assert or establish a lien u l ~ o n  the land. 

There are certain exceptions in the record to the findings of fact, but 
it appears that tlie e~it lence and reasonable infercilces that may he 

onlent. drawn tllerefroin support tlie judg 
Affirmed. 

STACY, C. J., took no par t  in tlie consideration or tlecision of this cusc. 

JIRS. JOIIS 11. DILLARD A X D  OTIIERS ox l3m1.i~~ OF TIIEBISELVES A A D  AI.L 
OTHER CREDITORS OF J. W. WALKER, v. J. nT. W A L K E R  ET AL. 

(Filed 23 January, 1933.) 

P~~auds,  Statute of d a-.~gl~eernent in this Case held to constitute an 
original agreement not coming within Statute of Frnuds. 

The petitioner owned a certificate of time deposit in a certaiu bank. 
Upon demand on tlie banli for payment thereof a clause in the certificate 
requiring thirty d n ~ s  notice of witlidra\~al was invoked. There was evi- 
dence tliat thereafter tlic presid~nt of tlie bank persuaded the petitioner to 



leave the money on deposit and promised to become personally liable there- 
for, and to execute a mortgage on certain of his real property a s  security. 
There was evidence, also, that the president was an endorser on large 
numbers of notes, etc., held by the bank and that he owned a large number 
of shares of its capital stock, and that the withdrawn1 by the petitioner 
would hare caused the bank to close its doors, resulting in the president's 
immediate liability to the bank. Thereafter the bank became insolvent. The 
president of thc b3111i was placed in receivership, and the receiver denied 
the ~et i t ioncr 's  clni~n against his estate, and the petitioner appealed to the 
Superior Court: IleTd, the evidence tended to establish that the lxwmisc 
1 )~ '  thc president of the bank to b,eeome personally liable for the deposit 
was s~l?ported by a new and independent consideration, and constituted 
a n  original unclertnliing by him, and the agreement does not come within 
the i?ro~-isions of the statute of frnnd, (1. S., 987, and pnrol evitlenc~c~ 
tliercof was comgetent. 

A ~ > P E A L  by dcfend:~nt ,  J .  TIT. Walker  and D. 11. Tillett ,  r e c e i ~ c r  of 
J. ItT. Walker ,  f r o m  i Y f r c c i ,  ,T., :lt J u n c  'I'crni. 1932, of ('IIEROICFF. So 
cl'ror. 

T h i s  is a n  action in the 11ntm.c of a crcditors' bill iiistitutctl I)? t l~c 
ldaintiffs on bclialf of then ise l~cs  and all  otlicr creditors of J .  I\-. 
Walkcr, against t h e  tlefe~itlantq. J .  IT. Walker  and  cert:tin of his rrcdi- 
tors. O n  ino t io i~  of 1) laint i f f~.  1). 11. Till(,t t  n a s  appointed rcccli~ cr of thr. 
tlefcndant, J. TIr. Walker ,  and iq I I O M  cngnqetl in  tlic per forn~a i~c*c  of 111~ 
duties a s  such receiver. 

Af te r  tlic action n a s  bcgun, and  vide it nits l)oii<ling, X Y ~ .  F r ; ~ n k i ( ~  
M n s v e l l  1)resentetl to the reccirer licr claini ngainqt the dcfcnc la~~t ,  J .  TV. 
Wallier. Tlic claini n as  not ;11lon etl hy the r t w i ~  er. S l ~ r  tlicn filcvl 1ic 1. 
petition iii this  action, v h i c h  is  as  fo l lovs :  

"Your petitioner, Mrs. F r a i ~ k i c  M a s ~ r e l l .  ~ c s p e c t f u l l y  rtquc.qt~ tllat 
*he be nladc :I p a r t y  1)lnintiff ill tliic action, ant1 alleges: 

1. Tlint the  Mercl lar~ts  :mcl ~ l a l i u f n c t u r c r s  Bank is a cnrpora t io~l  
:111tl was nt thc tlatcs 11creinaftc.r :111~gc(l doing a gcneral ba11k111g 1)u.i- 
11ess. 

2. T h a t  J. TIT. 11-alkcr is and  n as a t  the  dates 11ereiil:tfter alleged, ant1 
1 ~ s  been f o r  nlaiiy years, p res ide i~ t  of said corporati011 mid is and n a <  
a t  said dates t l ~ c  liolder of a large amount  of the  capi tal  stock of bait1 
corporation and is and  n a s  a t  said dates financially interested i n  said 
l ~ a n k  to a large amount, and  is and was endorser 011 a h r g e  amount  of 
~iotcs ,  certificates of deposit and  other hills of said bank, as  your  1)cti- 
t ioner is  informed and believes. 

3. T h a t  dur ing  t h e  years  1030 and  1031, your  petitioner hail 011 t l ~ -  

1~0si t  i n  said bank a large anlouiit of money, to n i t  : a p p r o ~ i n i a t c l ~  the 
sum of $8,620.42, on t ime  deposit, and  that  dur ing  t h e  la t ter  p a r t  
of 1030, o r  earl? par t  of 1931, t h e  petitioner presented her  ccrtificatc'. 
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From judgnient oil the verdict that the petitioner recsover of tlie de- 
fendant, J. W. Walker, the sum of $3,629.49, and her costs in this 
action, and that said judgment is a valid claim against the receiver of 
the said J. TV. Walker, and as such is entitled to sharc pro rata v i t h  
other unsecured claims in  the proceeds of the sale of his property, the 
defendant, J. W. Walker, and D. H. Tillett, receiver, appealed to the 
Supreme Court. 

12. L. Phillips for petitioner. 
J .  B. Gray and Ralph Xoody for defendants. 

COKSOR, J. There nras no error in the trial of this aclion. 
The defendants contended a t  the tr ial  that the agreement of the 

defendant, J. W. Walker, with the plaintiff, as alleged in the petition, 
and as sho~vn by the evidence offered by the plaintiff, is a special 
pron~ise by the defendant to answer the debt, default, 01. miscarriage of 
the 3Ierchants and Xanufacturers Bank, and that as such agreement 
was  not in writing, or evidenced by a memorandum, or iote, i n  writing, 
aigl~ctl by thc defendant, or by some person thereunto lawfully authorized 
by him, the action to charge the defendant upon such special promise 
cannot be maintained. I n  support of this contention, the defendants 
relied on C. S., 987. 

The contentions of the defendants mere presented (1) by their de- 
murrer ore ienus to the petition; (2 )  by their objections to evidence 
offered by plaintiff; and ( 3 )  by their motions for judgment as of non- 
suit a t  the close of all the evidence. The defendants culy excepted to 
the refusal of the trial court to sustain their contentions, and on their 
appeal to this Court rely on these esceptions. 

The promisc of the defendant, J. W. Walker, to ihe plaintiff, as 
alleged in  the petition, and as shown by evidence offered by the plaintiff 
a t  the trial, was supported by a new and independert consideration. 
The promise was accepted by the plaintiff, who thereafter made no 
demand on the bank for her money. The agreement was an  original 
undertaking by tlie defendant, in his own interest and not in the interest 
of the bank. F o r  these reasons, the agreement is not within the pro- 
visions of C. s., 987. Sea Nercantile Company w. Brzrant, 186 N .  C., 
551, 120 S. E., 200. There was no error in  the rcfusal cf the trial court 
to sustain defendant's demurrer ore tenus to the petitioil, or their objec- 
tions to the evidence offered by the plaintiff, at  the trial. The evidence 
was properly submitted to the jury, under instructions vhich are free of 
error. The judgment is affirmed. 

KO error. 
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0. R O T  K E I T H  v. H E N D E R S O N  COUlVTT A X D  M A R G A R E T  A. PACE.  
TRADISG AS PACE H E A T I N G  AND P L U M B I X G  COJIPBXT,  ASD FIN-  
L E Y  PACE.  

(Filed 25 January, 1933.) 

1. Scliools and School Districts D c-County held not liablc on note for 
school equipment purcliascd by county purcllasing agent. 

The board of education of a county is required to provide suitable sup- 
plies for the public schools of the county and to pay for them by vouchers 
drawn by i t  ~ i t h i n  its appropriation on funds provided therefor by the 
board of county commissioners in the manner prescribed by statute, and 
\vhere tlie county h a r d  of education has refused to purchase certain 
equipment because of lack of funds, and the county purchasing agent 
and chairman of the board of county commissioners purchases the same 
and gives a note for the purcbase price signed by him in the name of the 
school for 1~11osc use the equipment \vns purchased: Held, the county 
is  not liable on the note, the county purchasing agent having no connec- 
tion n i th  the county board of education. 

2. Bills and Sotes D b- 
In  order to constitute a holder in due course of a note payable to a 

specified person i t  is  required that  tlie instrument be endorsed. C. S., 
3010, 3033. 

3. Counties C c-Persons dealing with county officials are chargeable 
with limitations of their autliority to bind county for debt. 

A person dealing with public officials must take liotice of the power 
and authority conferred on them by statute, and where a note given for 
county school equipment is signed by the county purcliasing agent in the 
name of tlie school for whose use the equipment was purchased, a person 
holding the note is chargeable with notice of his lneli of authority to hind 
the county thereon. 

APPEAL b y  plaintiff f r o m  Schenck, J., a t  M a y  Term, 1932, of HES- 
DERSOS.  , ifil ' l l l~d. 

T h i s  is  a n  action brought  b y  plaintiff against t h e  abore defendants 
t o  recover $1,080 a n d  interest, balance due on a note and  contract fo r  one 
No. 3 Lolig I r o n  F i r e m a n  Automatic  Coal Burner ,  complete with electric 
equipment f o r  H.P. motor, A.C. 60 cycles, 110/220 rolts,  single 
phase and  automatic  control f o r  boiler co~nplctc .  

T h e  note w t s  f o r  $1,415 dated 2 August,  1930, xvith schedule of pay- 
ments. T h e  principal  sued on is  now due under  the  contract.  The 
notc is signed '(East F l a t  Rock School, hy T. D. S t e p p  (seal) ,  Hender-  
son County Purchas ing  Agent, witnesses, 0. R o y  Keith, V. P. Pressley." 

T h e  contract recites '(an order f o r  a n  I r o n  F i r c m a n  Automatic  Coal 
Burner." "East F l a t  Rock School." "Title to all  equipment and  ma-  
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terials sliall remain n.itli tlic seller uiitil this contract it paid for in fnll 
ai1d according to the terms stated above." The ~ i o t c  also state< "Tlw titlc 
to said property bliall be ant1 rcr11:lili in tlie payce until the principal 
aiitl interest of this notc, ctc." The plaintiff alleged, "Tliat tllcwafter, 
to wit, on or about t h  h y  of , 1930, the tlcft~~ltlailt. Mar- 
garet -1. Pace, trading trs P , ~ c c  1'lunil)ing and IIc; l t~lig Co~ll lmi~y,  
through her mall:lger, E'ii~lcg Pace, sold, trauaferretl, cwlorsetl nntl (It>- 
li\erctl for value rereivctl, to the l)lai~itiff, 0. Roy Iceitli, the snit1 11otc~ 
of 2 -1ugust. 1030, . . . H I I ~  this plaintiff is no\\ tlie o\\ i ~ c ~  :111tl 
lioltler of said note, in due c.ourscl for aluc mld n ithout ~ lo t~co."  

"Tllc plai~ltiff allogctl tl1:rt tlita dc f (~~~c l :~n t ,  Xargare t  .\. P:lcc, 1rat1111g 
;IS Pace Plumbing ant1 He :~ t i~ ig  Conil)any, \ \as  iiotifietl 1>y the wid  'I'. I ) .  
Stcpp, purcl~nsing ngwt  of I-Tcntlcrson County, to n itlilioltl t h t  i~lstall:l- 
tioil of the iron fircn1:ul ulltil furtlwr iloticc,, and this plai~ltiff i +  
;rd~ised, iiifornled and Lelie\c7s tlint snit1 furtlicr ~roticc~ l ~ n s  l i n e r  lwt I I  

g iv~11 for  the inttallatioii of the said 'iron firelnal~.' nud this p la in t~f t  
is advised, illfonned, aiid bc>lic~cs that the said 'iroil i i r c m a ~ ~ '  is ready 
for instt~llntion nut1 nil1 I)c iilst:lllctl innnctlintclg up011 the giving of tho 
Ilecessnrp i ~ ~ s t r u ( ~ t i o m  by the nutllorities of I Icnt lcrao~~ Coullty." 

"Tliat on 16 Octobw, 1030, tlic tlcfcnclant, Hentlersoi County, paid to 
this plaintiff, or plniiltiff's :~gclit, the sun1 of $333, ~ \ l ~ i c l i  anloullt \ \ a *  
duly credited on the ~ lo t e  of 2 August, 1030. That  salt1 :~niouiit \\.a< 
paid ill tlie for111 of a c o m t y  nnrrailt oil tlic treasiw2r of I-Iciiderwi~ 
Comity and signed by T. U. Stepp. colu~ty nceoulitant, alltl nlq~rovctl I? 
P. S.  Ranisey, rcgistw of deeds aiid clerk c.x of ic io  of tlic I~onrd of 
commissioners of I-Ientlcrsoil County." 

"That thereafter, to wit, 011 l'i S o ~ c r i i b r ~ ,  1030, tlic tlefe~idnl~t H P I I -  
tlcrson County issued its war ra~ i t  on tlie trcasuwr of I-lelderson Clou~~ty  
ill the sum of $60.00, nliich I\ as to bc applied as a sevond papie l l t  O I I  

the note of 2 A1ugust, 1030, vllicll stlid na r ran t  was sigiled by T. I). 
Stepp, county accountallt, a ~ t d  al)proveci by P. S. Rao~scy,  register of 
deeds and clerk c.c ofic 1 0  of tlic board of comniissioiicw of EIentlersoll 
County.') Tliis n a s  not lmitl 011 nwount of the failure of the bank. 

"That the plaintiff 1s ad1 isetl, ii~forrliecl and believw, a i d  tliereforc 
;Ivers that  before the i r u i ~  firtw1:111 was purcliased by Ilmdcrsoil C o i i ~ ~ t y  
from the defendant Pa re  that  ?'. D. Stepp, purcliasing ageut am1 ac- 
c.ountant of Henderson County, and cliairnian of tlie I~oard of comi11i.- 
sioners of said county, conferred with the board of rduc ation of Hendcr- 
toil County in  regard to the purchase of same. Tlia,  lie was told hy 
the said board of education or members thereof, or by 1%. G. Anders, tlic 
clerk of said board a ~ i d  superintendent of education for Hclitlersol~ 
('ounty, tlint n l ~ i l c ~  inid board of education would like to h a w  tlic i r o ~ ~  
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fireman imtalled ill the East  F la t  Rock High School, t h e  boc-~rd o f  pduca- 
lion did 7101 h a c e  t h e  funr ls  t o  pay for x i m e ,  but if the county  ranted to 
buy and p a j  for samr a i d  iirstall it  in tllr East  Plat  Rock High Scl~ool. 
the board of educatiol~ had no objcctioli." 

The  court below renilcretl tlie following judgiiient : ' (This cause com- 
l i ~ g  on to be lieard before the untlersigi~ed judgc, arlcl a demurrc~r o l e  

t o n u ,  llariilg hecn lodgccl by the defeiitlaut Henderson County, for 
that the complaillt does not itate a cause of action, i n  that it appears 
from said corriplaiiit that this act ioi~ is based upon contracts rxcutet l  by 
the board of county conmiissio~lers for tlle purchase of an iron f i r c m a ~ ~  
for tlie East  F la t  Rock School, not included in the budget of said scliool 
p rcp re i l  by the board of education, ant1 that the coniplaint fails to 
allege ally authority on the part  of said coinmirsioiiers to uiake salt1 
purcliaw; and for that it appears from thr complaint tliat the actlo11 
of tlle conimissioners in attempting to bug said r o l l  fircriiail from t h r  
gencral county fund was acting u l t r a  ~ i r e s ;  and for tliat it furthw 
appearb up011 the face of tlie complaint that  the plaintiff is not an 
innocent purcliaser of said contracts; arid the court being of the opinioli 
that the demurrer is well taken, said demurrer is w s t a i n ~ d ,  ancl tlie a(.- 
tion of the plaintiff against the defendant Hender s~ i i  C'ou~lty i~ (115- 

missed.  CHILL SCHEACI~,  J u d g e  l ' r ? ~ l ~ ~ l ~ ~ ( j . "  
The tlcfendant excepted alld a s + p x l  error to tllc judgment as sig11mI 

ant1 appealed to the Supreme Court. 

C)r,~rt~;sox, J. Tlie question involved: T. D. Stepp, as purcllas~ng 
agent and chairman of the board of county commissionrrs for Heirderson 
Comity, purchased from a local dealer an  I ron  Firemail .lutomatic Coal 
Burner for East  Flat 'Rock School in said count- ,  a i d  executed a note 
('East Flat  Rock School, by T.  D. Stepp, Hendersori County purcliasing 
agent." T .  D. Stepp has no connection v i t h  the bonrtl of education of 
I I r r ider~on County. I s  tliis note binding on Henderson ( 'ounty? We 
think not. 

The  defendant Henderson County demurred o w  fenus to the coni- 
plaint filed. The court belox sustained the demurrer and i11 tliis n e  rail 
we no error. 

B o a r d  of Education v. W a l t e r ,  198 N .  C., 325, in substance decides: 
"The board of education of a county is required in its large discretion 
to provide suitable supplies for the public schools of the county out of 
funds provided by taxation by the county cornmissioners in the manner 
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prescribed by statute, and when funds have been proridetl as tlie statutes 
direct the purchases by the county board of education within its appro- 
priation are to be paid upon its vouclier out of tlie funds so appropriated, 
and tlie board of county commissioners may not usurp the power of 
tlie board of education to make such purchases under a resolution con- 
solidating purchases of supplies for all departments of the county 
governnlent under the provisions of chapter 146, Public) Laws of 19Bi, 
the county board of education not being a department, of the county 
gorernlnent within the intent and meaning of the act." 

This Court has further held tliat under C. S., 5429, eren tlie right 
to select a janitor for school buildings is not u p  to the local school com- 
mittee, but exclusirely in the hands of the board of eduration. Tl'iggins 
v. Board of Education,  198 N. C., 301. Ell iot t  v. Board of Equalization, 
203 N. C., 749. 

C. S., 3033, is as follows: "A holder in due course s a liolder vlio 
lias talren the instrument under the following conditions: (1)  Tliat the 
instrunlent is complete antl rfgular upon its face;  (2)  that  lie lmaulc  
tlie lioltler of it before it mas orerdue and without notice that it lias 
bccu previously dishonored, if such was the fact;  (3 )  thilt he took it for 
good fai th and value; (4)  tliat a t  the time it mas negotiated to liirn lie 
l i d  no notice of any infirmity in tlie instrument or defect in tlie title 
of the  person negotiating it." T o  constitute a holder in due course it 
is required that  the instrument be clldorsecl. C. S., 3010: Banli 1.. 

I-elcerfon,  185 N. C., 314. 
The plaintiff allegcs that hc is a "liolder of said note in due course" 

and sets forth the note as part  of the co~iiplaint. From r l  careful inspec- 
tion of tlie note as set forth we c i ~ n  find no endorsement of same. T l ~ e n  
again plaintiff witnessed tlie iiote that  defendant I-Iend(moi1 County in 
law hncl no power to execute and in  fact did not execute. The  plaintiff is 
presumed to know the law. I t  belioores public officials t ?  follow tlie law 
as written. This is the oltly safc coumc ant1 those dealing with the  
officials must take notice of the power and authority coiiferrcd on tlicni 
by tlic statutes. E'idslity Co. c. E'lcming, 132 N. C., 336, Comu~iss iono-s  
of L'runswick v. Tl'ulkcr., 603 1\'. C., 605, C'omn~issionei~s of U ~ x n s u ~ i c X .  
v. I n m a n ,  203 N. C., 54%. 

The plaintiff i n  his brief cited no  statute or dccisiol~ to s ~ p p o r t  his 
coutention. The jutlg~iient of the c30urt below is 

,Mirmed. 
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1. Removal of Causes C b--Whc~u? complaint fails to state causc of action 
against resident defendant the cause is removable. 

Where the complaint in a suit against two defendants fails to allege a 
cause of action ajiail~st the resident defendant, the cause is removable 
to the Federal Courts upon motion of the nonresident defendant, the 
jurisdictional amount k i n g  established. 

9. Same--Where complaint stntcs joint causc and also independent cause 
against nonresident the cause is removable. 

The question of \vhether a cause of action is joint or separable is to 
be determined by the manner in which tlie plaintiff has elected to state 
his cause of action, the allegations of the complaint being controlling in 
this respect, but wllere in addition to alleging a joint action against both 
the resident and nonresident defendants the complaint also alleges facts 
sufficient to constitute a n  independent action against tlle nonresident 
dcfentlant, a sel~arahle controversy arises and the cause is removable to 
the Federal Court upon motion of the nonresident defendant, the effect 
being to carry the entire cause to the Federal Court. 

3. Same-Complaint in this case held to state an indeprndent cause of 
action against nonresident, and cause was rcmovablr. 

Where the conlplairit in an action against a resident defendant and a 
nonrcsidcnt railroad company alleges that the pl;~i~itiff \\-as inji~red by 
the joint negligence of both defendants and also alleges that the non- 
resident clefendant nl lo~~ccl  its train to coast do\vn hill while aplroaching 
:I crossinp, that the tracks wcre hidden by a n  embank~nent in a deep 
vut on a curve, that the driver of the wagon in wliicli the plaintiff was 
ridiqg :ts a guest could not have seen or heard the a1rpro:tch of tlie train. 
: ~ n d  that tlic engineer, upon sccing the heads of tlie horses pulling the 
\\-agon, gave an untimely signal which caused the horses to rear up  and 
stol) on the track, resulting in tlie injury: Held, the complaint states an 
independent cause of action against the nonresident defendant in addi- 
tion to the joint cause alleged against b,oth defendants, and the cause is 
removable to the Fctleral Court upon motion of the nonresident. 

-II'PE.~L by defendaiit, Southern Rai lway  Company, f rom h'c.hc~scX.. J., 
at J u l r  Term,  1932, of CLE~ELAND. 

Civil actioii to recover damages for  alleged liegligent ill jury, brought 
against Southern Rai lway  C'ornpany, a corporation chartered uncler the 
laws of tlic S t a t e  of Virginia ,  and  Wil l iam Tlionias Tesscncr, citizen and 
resident of Clevelalid Cauntv. K o r t h  Carolina. ", 

X o t i o n  by nor~resident  corporate defendant t o  remove cause to the 
Distr ic t  Court  of the United States  fo r  the Western Distr ic t  of S o r t l i  
Carol ina f o r  t r ia l .  Motion a11owed by the  clerk, but  reversed on appeal  
by the judge of the Snpcrior  Court,  f r o m  nl i ich la t ter  rul ing tlie niovant 
appeals. 
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J .  Allen A u s t i n  f o ~  plaint i f f .  
R y b u r n  & Hoey for de fendan t ,  R a i Z u u y  C o m p a n y .  

STACY, C. J. The petition for removal, besides showing the presence 
of the requisite jurisdictional amount, asserts a right of removal on the 
ground of diverse citizenship, and alleges (1)  fraudulent joinder; ( 2 )  
separable controversy, if, indeed, any cause of action be alleged against 
the resident defendant; and (3)  no valid, subsisting came of action sct 
up  against resident defendant. 

I t  is alleged that  plaintiff was injured ~vhi le  a guest in TV. T. Tess- 
ener's two-horse wagon which ~ m s  struck by a passenger train of the 
Southern Railway Conlpany a t  a crossing about two miles from Shelby 
in  Cleveland County, 20 October, 1931. The negligence alleged against 
the Railway Company is that  the track a t  this crossing was so con- 
structed as  to leave a high embankment on a sharp curve, which ob- 
structed the view of a traveler approaching the crossing on the public 
highway, and, on the occasion in question, the defendant's servants 
permitted the train to coast down -grade, through a deep cut, and 
approach said crossing with r e ry  little, if any, noise, and when withi11 
about 100 feet of the crossing, upon seeing the heads of the horses orcr 
the embankment, the engineer gave an untimely distrcass signal ul i irh 
frightened said horses and caused them to rear u p  and stop oil the 
railroad track. Both horses were killed and the plaii~tiff was sevcwly 
iiijured. 

With respect to t h ~  resident defendant, it is alleged that "Tesseilcr 
hat1 110 knowledge whatever of an approaching train ui11 il he first llc:rr(l 
the distress sigiial, and, a t  that  time, his riew of the al)proaching trail1 
was totally obstructed by said embankment." 

True, it  is also alleged that  Tesscner negligently fai l l4 to "stop, looli 
or listen" before driving upon the crossing, but if he could neitlicr see 
IIOY hear the approaching train, as previously alleged, and was u~ iab l !~  
to s a w  his horses from death and the plaintiff from ~i l jury ,  it  ~ o u l t l  
seem that the alleged negligence of the corporate defelidant a ~ i d  not 
that of Tessei~er was the proximate cause of plaintiff's injury. Uallinqc~r 
c. Thornas,  195 K. C., 517, 142 S .  E., 761; Cons t~uc t ion ,  Co .  zt. R. H., 
18-1: N. C., 179, 113 S. E., 672. Compare Harr i son  2). 11. R., 194 S. ('.. 
656, 140 S. E., 598. 

It is well settled that a suit brought in a State cc~urt against two 
defendants, one a citizen of the same State as the plaintiff, aiitl tlica 
other, a nonresident, is reinorable to the Federal Couri by the nol~resi- 
dent defendant, if the complaint fai l  to state a cause of action against 
the resident defendant, or if the charge of concurrent iiegligence be a 
mere b w t u m  fulmen.  AI I ' In tym v.  S o .  Ry. Co., 131 Fed., 985; Ocer ton  
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.Insurance Co., 190  K. C., 801, 1 3 0  S. E., 864. B u t  where, i n  addi t ion t o  
the  allegation of concurrent negligence on the  p a r t  of b ~ t h  defendants, 
there is also a distinct allegation of negligence on t h e  p a r t  of t h e  a o n -  
resident defendant, sufficient i n  a n d  of itself to  constitute a n  independent 
cause of action, a separable controversy arises upon  this  la t ter  allegation 
which entitles the  nonresident defendant  to  remove. 4 I Iughes  Federa l  
Pract ice,  see. 2377, page 188. 

I n  a case where removal is  proper, t h e  effect is to c i r r y  the  en t i re  
cause in to  the  Federa l  Cour t  f o r  t r ia l .  Timber Co. v. Inswance Co., 
supra. T h e r e  was e r ror  i n  rercrs ing the  clerk's order of removal. 

Reversed. 

STATE r. TOM COPE. 

(Filed 25 January, 1933.) 

1 .  Krgligence E a-Definition of culpable negligence. 
Culpable negligence imports something more than acticnable negligence 

in the law of' torts, and is such reclrlessness or carelessress, proximately 
1-rsnlting in injury or death, ns is incolnl~ntible with a proper regard for 
the safety or rights of others; and the violation of a safety statute regu- 
Iatinq the use of highways does not constitute cull~able negligence unless 
such riolation is intentional, wilful or  anto on, or unless the violation, 
tl~ougli unintentional, is accompanied by recklessness or is under circum- 
stances from which probable cleat11 or injury to others might haye hecn 
reasonably anticipated. 

2. Negligence E b- 
Crinlinal liability for culpable negligence is unaffected by contributory 

negligence, as  such, of the person injured or ltilled. 

3. Homicide C a-Instn~ction as to culpable ncgligcncr in proserution 
for felonious slaying held erroneous. 

In  n prosecution for the felonious slaying of a pedestrian upon the 
highn.ay, alleged to have been caused by the defendant's culpable negli- 
gence in driring his car, a n  instruction that if the defendant was guilty of 
violating a statute enacted for the safety of persons upon the highway. 
and that  such riolation proximately resulted in death, that  the defendant 
would be guilty of manslaughter a t  least, is held erroneous as  giving the 
test of ciril liability rather than that of criminal responsibility. 

APPEAL by defendaiit f r o m  Stack, J., a t  F e b r u a r y  Term,  1032, of 
HAYWOOD. 

Cr imina l  prosecution t r ied upon  indictnwnt charging the  defentlant, 
and another, with the  felonious slaying of one Cecil Ruff 
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On Saturday night, 2 August, 1030, the deceased, a boy fifteen years 
of age, in company vit l i  his niotlicr and two boys of the neighborhood, 
was on his may to church, walking on H i g h ~ a y  No. 10, near Saunooke 
in Haywood County. H e  was struck by a Chevrolet automobile o~vned 
by the defendant's father, and under the control of the defendant a t  the 
time. 

Tlw e~ idence  is conflicting as to just how the accident occnrrcd, 
~ ~ h e t h c r  the lights were burning, dimmed or out. The  witnesses for the 
State estimate the speed of the car from 40 to 60 niiles an  hour, nllile 
those for the defendant say it was not running orer 40 or 4.5 niiles 
per hour. The pedestrians and tlle automobile were all traveling in the 
same direction. 

The  following portions of the charge form the basis of several escep- 
t i re  assignments of error: 

"Gentlemen of the jury, if one riolates ally of the laws that  were 
p a ~ s c d  for the protection of the trarcling public on the high\vags, and 
that violation of the law 011 his part  causes the death of another, lie xi11 
be guilty of manslaughter a t  least nlletller he  intended to do so or not. 

"Now in this case, the State says the defendant was violating the laws 
that were passed by the Legislature for the protection of those xllo use 
the public liighrvags. Our  Legislature has passed a number of prorisioni; 
for  the protection of all of us who use the l l igl iwa~s,  and makes it 8 

niistlcr~leanor or a crime to violate them. I f  all people using the Iligli- 
Trays would obey the law we would h a r e  no killings or personal injuries 
or destruction of property, because the law in its nisdom has rqui re t l  
such regulation for our protection that  if TTC d l  follow it we will not 
hur t  anybody and if others will follow it we will not get hurt .  

"Get the idea: I f  any of these la\\-s, enacted for the protection of 
those who use the highways, is ~ i o l a t e d  by trawlers on the highways, 
and that  riolation of the lax- results in the death of some one, then the 
one that  docs that  is guilty of manslaughter a t  least." 

Verdict : Guilty of manslaughter. 
Judgment:  Imprisonment in the State's prison for not less t11:111 3 nor 

more than 8 years. 
Defendant appeals, assigning errors. 

.Lf to~ney-General  B n ~ m r n i t f  and d s s i s f a n t  A f forne~j -Genera l  Scauel i  
for the: S f a f e .  

Allry cE. Alley for defendant. 

STACY, C. J. Did the tr ial  court correctly observe the difference be- 
tween actioiiable and culpablr negligence in charging tlle jury?  Pre-  
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lirnillary to ans~ve r i i~g  this question, it may be helpful to plot again 
the line, sometimes shadowy, nliich separates the two. 

I .  ,ictionable negligence ill the law of torts is a breal-11 of some duty 
i11il)osed by law or x n a n t  of due care-con~melisurate care u~ lde r  tlw 
circ~umstances-whirl1 prosinlately results in iujury to another. S m a l l  
I * .  17 f i l i t i c s  Po. ,  200 S. C., 719, 158 S. E., 385; E l l e r  1 % .  J e n f ,  203 N. C., 
439; I Iz ir t  1 . .  Polrcr  Co.,  19.2 AT. C., 696, 140 S. I.:., 7:;O; R a m s b o f t o n ~  
I * .  R. R., 135 S. C.. 39, 30 S. E.. 448: D t w i n  z'. X i l l e r ,  133 S.  C., 204, 
47 S. E., 421. 

2. The  violati011 of a statute or ordinance, intclltled and tlf4gnetl to 
prerent in jury  to 1)crsolls or property, whether (lone intentionally or 
othcr~vise, is ncgligcnce per  A? ,  and renders one civilly liable in damages, 
if its violation prosilllately result in illjury to anotlwr; for, in such 
case, the statute or ordinance bccomes the standard of conduct or the 
rule of the prudent 111~11. Jii t lg 1 1 .  P o p ,  202 x. C., 33.2, 163 S. E., 447; 
(?odfre?y I > .  Coach CO.. 201 S. C., 26.2, 139 8. E. ,  412; 7'cfij1or 1 % .  A'fezrarf .  
172 N .  C., 203, 90 S .  E., 134. 

3. Contributory ~iegligence, when properly pleaded and established. 
defeats a recovery in the lam of torts ( , l f o o ~ e  c. 11'012 ~ T ' o T ~ s ,  183 N. C., 
4SS, 111 S. E. ,  776), escept in certain cases ( C o b i a  c. h'. R., 188 X. C.,  
187) ; vhi le  contributory negligence as such has no place in the lan 
of rrinlcs. S. v. Eldt . idqr ,  197 S. C., 626, 130 S. E., 1 2 3 ;  G. T .  LI IcIcrr .  
17.7 N. C., 761, 94 S. E., 682. 
1. Culpable negligence in the law of crimes is something more than 

actiol~able negligence in the law of torts. S. 1%. S f a t ~ s e l l ,  203 S. C., 69, 
164 S. E., 580; S. 7' .  I i o u n f r e e ,  181 X. C., 535, 106 S. E., 669. 

5 .  Culpable ncgligc~ice is such recklessness or careless~less, 1)rosimatcly 
resulting in in jury  or tlcatli, as imports n thoughtless disregard of COII-  
~ ( ~ q u c ~ i c e s  or a h e e d l c ~ ~  indifferelice to the safety and I-ights of otllcrs. 
,q. T .  lT'halmy, 191 K. C., 357, 132 S. E., 6 ;  S. 1 % .  Rozmtree ,  szipra. 

111 support of the clisti~lction, hcrc gleaned from the authorities, be- 
t \ \ c ~ ~  actionable ~iegligeilcc ill the I a n  of torts and culpable negligence 
ill the Inn- of crimes, it may 1)e notcd that "reckless driving" is  defined 
ill thc ulliforni act r c l a t i ~ ~ g  to the operation of reliicles 311 the highways 
(chap. 148, Public Lavs,  1927, scc. 3) ,  as follows: "Any person who 
chircs any vehicle up011 a highway carelessly and lieetllessly in wilful 
or ~ v a ~ i t o n  disregard of the rights or safety of otllers, or without due 
caution and circnnispectio~~ and a t  a speed or in a r lanner so as  to 
cudanger or be likely to endanger any person or property, shall be 
guilty of reckless dririlig and upon conrietion shall be punished as 
provided in section sixty of this act." 
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t-licl(>r tliiq defiliitio~i, tlic iinil)le riolatiori of a traffic regulatio~i. 
\\liicll  doc^ not inr -o l~e  actual d a ~ i g r r  to life, limb or property, u l ~ i l e  
~ ~ i i p o r t i n g  r i r i l  liability if damapc or in jury  ensue ( L e d b c i t c r  1.. I<H,/-  
Icsh, 166 S. C., 12.3, b l  S. E., 106G), vould  ~ i o t  pcrforce co l i~ t i t l~ t c~  
tlic criiniiial offense of reckless elriring. P. z.. h'tuncell ,  s u p r a .  A<. 1 . 
l l ' l ~ a l e ~ j ,  s u p r a ;  S. v. D u r h a m ,  201 S.  ('., 724, 161 S. E., 39s. 

6. iiitcntioi~al, n i l fu l  or wailton violation of n statutc or oreii~ia~ic.c, 
tlesigwd for the p ro t ec t io~~  of lini~iaii life or limb, nliicli p ros ima te l~  
r c s u l t ~  ill illjury or death, is c~llpablc ncgligcwcc. X. 1%. I ' n l m c , ,  1 9 7  
N. C.. 133, 147 S. E., 917; S. 1 % .  L e o n a r d ,  105 S. C., 242 ,  141 S. E: . 
736; S. 1..  T r o f i ,  190 K. C., 674, 130 S. E., 627; S. r .  Cru t th f i c~ l t l  
18; S. C., 607, 122 2. E., 391; ,\". 2 % .  S'lrr7r7~rtl1, 194 3. C.. 753. 114 
8. E.. 82'; A'. r ,  Jcsslrp,  193 9. ('., 771, 111 S. E;., 563; ,<. 1 % .  (;1(1il 
180 S. C., 697, 101  S. E., 647; ,q. 1 % .  G a s h ,  177 S. C'., 59*3, 99 S. I:.. 
33;; ". C. I,., 1212. 

7. But  ail u~iintcntiorial r io la t io~l  of a prohibitory statutc or ortll- 
11:1licr>, uiiaccoinpaiiied by recklessliess or probable consequciiccs of n tla11- 
gerous ~ ~ n t u r c ,  x l i e i ~  tested by the rule of reasolmhlc prerisioi~,  is not surh 
iiegligeiice as imports criminal responsibility. S. z.. S i a ~ r s c l l ,  n ~ r p / c ~  
S. P. A q ~ w r r ,  202 N. C., 753, 164 S. E., 578; 8. 2. Sa l t e r f i e ld ,  198 S. C'., 
6>2, 133 S. E., 15.5; S. 2 % .  T a n X . c r s 7 ~ ~ y ,  172 S. C., 933, 90 S. E., 7'1: 
,<. 1 . .  I~ol. lo,1,  130 N .  C., 5SS, 51 S. E., 94:. 

S. Honel-er, if the ina i l re~tent  ~ i o l a t i o n  of a prohibitory +tatntcl or  
ort11i1a11c.c he nccoiiipnnitd bj- rcclilewless or probable ro~~.;equc~icc; of a 
t1:111pcrons ~rature.  n l i c ~ i  tested by tlic rulc of reaqonahlc prcrisio~i .  
:11110uiitilig altogc~thcr to a tliouglitlcss disregard of comcquc~~ccs  or i r  

licwllesq ~ndiffcrcwcc to t11e sa fe t -  anel rights of otlierq, then quc.11 ~ i c ~ l i -  
gencc, if illjury or dt~atli prosiiriately ensue, noulcl be culpable :lilt1 
tlic ac'tor guilty of an assault or ~~laiislauglitcr, n ~ d  u ~ i d t ~  somc c k t ~ ~ n l -  
sta11cc.s of ~nurtlor. S. 7 % .  7 ' 1 0 f t .  s11pra; S. 2. A\'uddcrfll, < U ~ I C ( :  $9. I .  

7'ro/lln(lc7r. 162 N. C., GI$. 77 S. E.. 957; h'. v. Llmcrl tX . ,  14G S. 0.. 
649. 61 S. R., 367; S. 1 .  S f l i t ,  146 N .  C., 643, 61 8. E.. 306; ,'. 1 .  

' I ' ~ c ~ i l a y c ,  13s S. C., 3GG. 49 S. E., 013. 
Taking tlic conrt's instructioni: and placing them side by iidc TI it11 the 

forcgoi~ig epitome of the pert i~ient  decisions oil the subject, i t  appear. 
that  tlic test of c i ~ d  liability, rather than  that  of criinilial rcypo~iqi- 
hility, v a s  applied in cletcrniil~iiig the defendant'.; guilt. Ti1 tliii, tlicrc 
I\ :I' error. 

Scv trial. 
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S T A T E  v.  ALBELCT HARTELL, R O O S E V E L T  GRAY AND E V A  LAMBERT. 

(Filed 25 January, 1933.) 

Homicide C *Evidence of culpable negligence in dri\ ing automobile? 
held sufficient. 

Evidence tending to show that all of the defendants bvere drunk and 
riding in tlie front seat of a car driren by one of them in a manner 
contrary to statute, and that  the appealing defendant, being mad because 
not permitted to drive, grabbed the steering wheel, causing the car to 
run into a filling station in a reckless manner, resulting in the death of 
tlie deceased, is held sufficient to overrule a demurrer to the evidence in a 
prosecution for felonious slaying. 

Same-Instruction in this rase  elating to culpblc negligence held 
not to contain reversible error. 

I n  this prosecution for a felonious slaying resulting frcm the negligent 
operatiou of an automobile, the instruction relating to culpable negligence, 
though inexact, is held not to contain reversible error, there being no 
evidence that  thc violation of the traffic regulation was unintentional or 
inadvertent. 

 TEAL by Roosevelt G r a y  f r o m  Finley, J., a t  August  Term,  1932, 
of CABARRUS. 

Cr imina l  prosecutioii tricd upon i~idictmeii t  charging tlic defendalit, 
and  others, wi th  the felonious slaying of one S tamey Holdbrooks. 

T h e  State's evidence telids to sliow t h a t  on 11 July ,  1932, the tlirec 
Jcfeiidalits, E v a  Lambert,  Albert  Harve l l  and  Roosevelt Gray ,  w e r e . i i ~  
the f ron t  seat of a S a s h  roadster,  wi th  Willie Shoe a n d  Cora Lamber t  
ill the  rumble seat, a l l  d r ink i i~g ,  and ,  dr iving around a t  tlie r a t e  of 
''3; or  40 miles all liour, if not more." Tl ie  car  swung hack a n d  f o r t h  
f r o m  one side of tlie road to t h e  other. E v a  Lambert ,  who was driving, 
testified t h a t  t h e  defendant G r a y  "said h e  was going to wreck me and  
11e tried t o  jerk m e  into a post slid then into tlie filling station. H e  
was mad because they ~ o u l d  not let liirn d r ive ;  h e  grabbrd tlie steering 
wlieel mid jerked it ,  licading f o r  tlie telephone post. I got i t  s t raight-  
encd back into the r o a d ;  he jerked i t  illto the filling station." T h i s  \mi 
denied by  t h e  defendant  Gray .  

T h e y  r a n  in to  Holdbrooks' Fillii ig Stat ion "just like :L storm"; tore  
down the  gas  t a n k ;  "knocked the  post clean out of tlie gi.ound; h i t  the  
deceased a n d  kiiocked liiiiz over to  the side of the  filling station." 

Bcsides the  inotion t o  nonsuit,  tlie c ieept ion to t h e  fol lxving instruv- 
tion coiistitutcs the tlcfcndnnt's prilicipwl nssignment of c'rror : 

"Scgligcnce must  he s o n ~ e t h i n g  more tlian is  required ill the  t r i a l  of 
a11 issue in n c i d  nction, i n  t h a t  i t  must be such negligence t h a t  a niau 
of ordinary p r ~ ~ d ~ n c r  n o u l d  nroitl under  similar circumstances, but 
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~t is s l i f ic iei~t  to bc. suhinitteil to a j u q  ill a c r i i r i i ~ ~ a l  p rosecwt io~~ if i t  
i.3 likely to produce death or  great  bodily liarm." 

Fro111 :III adverse verdict aiid jutlgiiic~it of iiot less tliaii 4 i1or marc 
t l ~ a l i  G years i n  the  State's p r i so~l ,  the d r f ~ i i d a ~ ~ t ,  Rooscvelt Gray,  :ti)- 

peals, assigning errors. 

STACY, CI. J., af ter  s ta t iug the  case: Tlie demurrer  to tlie (,I l d c ~ ~ c e  
\+as p r o p ~ r 1 ~  o ~ e r r u l c d .  S. P .  Dills, p o s f ,  33;  S .  7.. Durhum,  201 S. C., 
724, 1 6 1  S. E., 39s ;  S. c.  f l o u r l f l ~ e ,  181 N. C., 3 3 5 ,  106 S. E., 669. 

TVliilc the  i i is t ruct ioi~ u l l i d l  forms tlie basis of the  a p p e a l i ~ ~ g  tlefe~ltl- 
ant's p r i ~ ~ c i p a l  rsccptioii, iiiay be slightly inexact, tested by the rule 
iu  S'. L'. C o p e ,  a n t e ,  213, ~ievertheless it  vou ld  seem to be harn~less  
011 tlie present record, as tlicre is no evidei~ce of :I siniple, u~i i l i te i i t ioi~nl  
or i i l ad~er tc i i t  ~ i o l a t i o i i  of the traftic l avs .  T h e  cwi~tluct of thc. tlcfeiitl- 
a i ~ t a  TI a \  rec7klcss aild tlicir iicgligci~ce culpable a r ror t l i l~g  to tllc e d c n w  
:rnd the  wrclict. S. 1 % .  ('op, s u p n .  

S o  error. 

STATE r. K I L L  DILLS. 

(Filed 23 January, 1933.) 

1 .  Homicide C a-l.:vid(wrc' of culpble ncg1igc.nc.c- in (lri\ing on high- 
\\ ay held sufficient. 

Evidence that the defentl:u~t. while intoxicated, drove :in automobilt~ 
011 :I public high\v:ty from one side of the road to the other in a reckless 
iuanner, resu l t i~~g  in the car overturning and the death of a person riding 
i11 the car, is  hc,ld snttivient to I)e submitted to the jury in a prosecution 
fur m:lnslaughtcr. 

8. Criminal Law I r- 
I n  a criminal  rosecu cut ion, as  well as  in a civil actiuu, the court ma) 

\I ithdraw incompettwt ericlence and ii~struct the jury not to consider it. 

3. Criminal Law 4; i-Twtinmny that ilcfcnclant \\-as "dninlc" held com- 
petent. . 

Trstimony relatiilg to the fact that the defentltuit was drunk, 1v11ich 
testimony is I~asccl upon observation of the defendant a short time before 
thc :icvitlmt in cluestion, is  hc7d eomlwtent in a prosecution for man- 
slaughter b:ised nlwn the defcnd:i~it's culpable negligence in driving upon 
the high~vay. 
2-204 
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1. Criminal Law G e-Testimony i n  this  case held comprtent ns br ing 
of statcmcnt mado contcnlporaneonsly with an(\ i n  e r l~ lana t ion  of con- 
dition. 

T c s t i n ~ o ~ ~ y  of :I remarli of a bystander, atldrcssed to t l ~ e  d e f c n d a ~ ~ t  and 
Itis c.onil)n~~io~tq nntl undcnicd by them, thnt they were too drunk to d r i ~ e  
t1ic.i~ nntol~~obilr,  and m:tde n short time bcfore the ncci lent resultinq 111 

tl(wnwtl's deat l~.  1 8  hcld comwtent in a prosecution for homicide result- 
i ~ ~ g  f'rolii thr. defendant's c n l ~ a b l e  negligence in driving his automobile. 
tlic re~u:trk b c + ~ ~ q  unpremeditated and being c.olttempor:~neous n i th  and 
rsplanatory of tlie clefcudant's condition. 

3. ('1.iminal Law G b-Witness held t o  have suffiric-ntly itlmtificcl placv 
of acciclcnt involved i n  the prosecution. 

111 this c:lac it  al~pcared from otlicr critlence introducl'd, that the wit- 
IIC% snfficiwtly identified the place of the accident it1 question, and the 
tlefe~iclar~t's esccl)tion to his testimony on the gromid tliat he had not done 
so is not sustained. 

(i. Homicide C n-Chnrgtb relating t o  proximate cause llcltl not to  contnin 
~*c.vc,rsible error  i n  this  prosrcotion for  n~nnslauglltc~r. 

111 this l)roscw~tiol~ for mn~~slaugliter,  basrd 011 the cleftwla~it's culpablc~ 
~ ~ c ~ g l i g c ~ ~ c ~ ,  the charge of tlie court in the statcmcnt of the abstract p i n -  
ciplcs of lnw involred was not strictly correct, but in i:s apl~lication of 
the 1nw to the f w t s  of tllc case it  correctly cliargcd that  the accident and 
tltwtl~ in cluestio~i must have been prosimately caused by derelidant's 
c,ulyahle ncgligtwx, ancl tlie defendant admitted thnt the death of the 
t1ecc:let~tl was c a ~ ~ s e d  1)s the ncciclrnt : IIcld the clinrge lloes not c o n t : ~ i ~ ~  
rcrcrsihlc crror. 

el'ror. 
T h e  i l ~ a t c r i a l  lxirts of the  e d e n c e  liiay briefly he statcd. 011 S u ~ ~ t l n y .  

13 Scptcmber, 1031, the dcfcndant, tlie tlecrnsctl, Cnr l  Wall ,  and Zoi) 
( h l l ~ ~ i n g l ~ a ~ t i  ~ w r e  ill a "stril~l~ctl-tlonli" ( l l ~ c ~ r o l c t  car  o r  t ruck 011 

II igl i~vay 10. C l u ~ ~ l ~ i l ~ g l ~ n l u ,  Wn11, nut1 tlie d c f e ~ i t l a ~ ~ t  occcpying thc  o111y 
.w:~t,  tliv tlcc~c~nscd r iding ill 11 ' ( ~ r a t c  or ~ 1 1 ~ 1 o s u r ( ~ "  bolli~i(.  the seat. T l~c> 
t lof(~nt la~t t  was d r i ~ i ~ l g .  Tliey w r r t  going i n  tllc d i rcc t io i~  of Y \ ~ ~ ~ l t a l ~ ; ~ l i l  
Stat ion.  Ylic ~ v r r r l r  ocmurcd i n  the a f t c w ~ o o ~ l  het~vccn tlircc and four  
o'clock. Thi. l ~ i g l ~ w t  i'stimate of s ~ e c d  n.as 30 miles X I  11our alitl tlic, 
lo~vc\st t~vcltty-fivcl. Tlic S t a t e  offered evitlc~lcc that  t l ~ c  ca r  was goill% 
w r y  fast  and "\vnbl)letl"; tha t  i t  r a u  ((n'xrcry across the road, first ~ I I  

olic side n11t1 thc11 O I L  t l ~ c  otlicr," o r  "zigzaggil~g ill the r m d  goillg bark 
and  forth." Tllcre was evitlencc tliat t l ~ c  car  just bcfore tllc wreck W:IS 

mi tlic r ight  ~11011ltl(~ of the ro:~tl, tliat a t  n tli.;talice of t~ ren ty- f i re  steps 
it  c:rliie h c k  on thc1 liartl surfarc ,  tunictl  to the loft illto the loose tlirt. 



N. c.] F,ILL TERN, 1933. a ; 

. l i / o ~ ~ ~ ~ c ~ / - ( ~ t ~ i c i ~ ~ ~ ( ~ /  / i ~ . i r ~ n t t l i t f  colt/ A l s s i s f i ~ t ~ t  . I f i r ~ t ~ ~ r c ! ~ - ( ; c i ~ ~ ~ ~ ~ t ~ l  , ~ f c ~ i r ~ r ~ c l l  

f o r  f k c  Nlcctc. 
Fry  CC L J o i z ~ ~ . ~  (1 t t t l  . 1 / / r> ! j  CC . L l l ~ y  f o r  d ( , f i ~ ~ l d u ~ ~ f .  
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Igiilg 011 the stecrillg ~vlleel, drunk,  a ~ l d  that  a b y s t a ~ ~ d e i .  who observed 
tlic situatioli  told the occupants of the reliicle "that tlwy were not fit 
to  operate tlint l i t t le truck." 

T h c  I\ ortl "dru i~k"  is  ~ l e f i ~ i c d  as, "Under tlie influence of i i i tos i ra t i i~g  
liquor or drugs to such ail estrwt as  to  ~ R T C  lost the noim1a1 solltrol of 
olrc's I~ociily alltl n i c ~ i t a l  faculties," S e w  Standard  Dictioilnry, ant1 as, 
"I-ntlcr tlw illfluellee of a n  in tos ica~i t ,  especially ail alcoholic liquor, so 
th:lt tllc iiqe of the faculties is iiiatcrially impairrd."  Wcbster's 
I ~~tcwla t io i la l  I>itntionary. T h e  dcfiilitioii is acccpted and generally under- 
stood, alld tlie v o r d  a s  used by tlic \ii tness imports  the  s t a t e ~ n e i ~ t  of :I 

facat bnsctl u p o ~ l  obscrvatioll. I n  no other way could th: witness n ~ o r c  
tlcfinitrly Ilavc stated his coiiccptioii. H i s  re111ark was not the n a r r a t i r e  
of a past oc~caurroncc; it  was riiade a t  the moment he obserrcd tlic tle- 
f c i ~ d n l ~ t  a ~ l t l  as  dcscr ipt i re  of h i s  conditioii; obviously, ~t was not pre- 
11icdit:itetl. T h e  statenlent of a bystallder or ~ i o i i p a r t i c ~ p a n t ,  if inatle 
TI hile a t l i i i~g  is b c i ~ ~ g  do~ic ,  tha t  is, if co~i tempora i~cous  a i d  explai~:~tory,  
is g o i ~ w a l l y  atliriissiblc i n  cridcnce. P. I*. Spivey, 151 h . C., 676, 6'30. 
,, l l ~ c  rcmark,  rriorcowr, was atldrcssecl to the t l e fc~~da l i t  a n d  h i s  coill- 
1):1ilio11a ant1 tlicre is 110 proof of a n y  denial. S. L'. J I (  C'ou~ry ,  128 S. C., 
>94, 59s. Tlw crideiicc was propcrlg admitted. 

T l ~ c  c o ~ ~ t c a t  dc~nons t ra tcs  tlie place to nliicli T o m  13raiit referred 
I \ I I O I L  11c dcscribctl the  siliuous course of the car  just b17fore i t  tur l~ct l  
OT cr. Af te r  saying, "I ~ v e ~ i t  to tlie place nl iere  the wleck occurrctl," 
lit' d c s ~ r i b e d  111:1rks 011 the  Iiiglinay indicating t h a t  a car  h a d  skiddctl- 
11i:irlis iicar tlie r ight  edge of tlie h a r d  surface exteiltlii~g more t l i m ~  t n o  
leng t l~s  of the car,  t l m i  off on the  lef t  about th i r ty  o r  fo r  y feet, a r u r \  c 
to tlic riglit, and  a second t u r n  to tlie left.  T h e  dcfcntlant was lyiilp 
tllcrc a5 if u~icollscious. There  is  a marked siniilarit:, bet\vccll thik 
t c ~ s t i l i ~ o i ~ y  :lild tlint of tlie defendaiit, 110 tlescribetl tlicl m o ~  eiiicwt of 
the s a r  af tcr ,  a s  lie said, lie h a d  lost co~i t ro l  of it .  W e  t l ~ e r e f o r e  cai i~lot  
absent to  tlic dcfcnclant7s suggestion t h a t  the testinlolly docs ilot tc11rtl 
to identify the place ~vl iere  t h e  accident occurred. 

W e  ha \  c duly considered all  tlie esceptiolis taken by t l ~ c  d e f e l i t l t ~ ~ ~ t  to 
tlw acl~nissio~l  niitl rejection of el-idence mltl :ire of o p i n i o ~ i  tha t  t l i q  
sliould be 01 crruled. 

T u r n i ~ i g  to tlic cllargc we find t h a t  the paragraph  to n l i i c l ~  t11c 
c l l t v n t l ~  cscrptiolr is d~rcc te t l  is  not strictly ill accord with tlic l a n  
:IT declared ill S. i s .  S t n ~ ~ s c l l ,  w p r u ;  but  tlic paragrapl i  i.) the s tatcmrnt  
of ail abstract pr i~lciplc .  111 applying the la\\, the  court restricted it.; 
coiicrete f o r m  to tlie ques t io~i  nl ie ther  tlic cleatll of D e H a r t  had  bee11 
sausrd by the cr iminal  ncgligeilce of t h e  defenda~l t  i n  dr iving the  
car  reclilessly or n liilc h r  was under  tlie influellee of i11to:ticating liquor, 
a11t1 ill doing so tlic court complied with the law a s  lierctofore written. 
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Tllc defendant 's negligence, i t  was said, must  h a r e  been cr iminal  or 
culpable, more t h a n  enough to sustain a civil action. I t  i s  coi~tendrcl 
t h a t  the  doctriiie of proximate cause was not explained, and t h a t  to  
hold a person criniinally responsible f o r  homicide i n  a case like this 
his  act must  liave been a proximate cause of the death.  8. v. i C a f f r ~ $ r l t l ,  
198 N. C., 682. I11 reference t o  the defendant 's intoxicat io~i  his  1Io11or 
stated a s  a co~lditioil  precedent to conT iction t h a t  the  r iolat ion of the 
l aw i n  th i s  respect inust lmre  caused the n r e c k  and  tlic dent11 of 
I l e H a r t ;  and  i n  reference to reckleqs dr iving t h a t  tlic violatioil of tlic 
l aw must  l i a ~  e been tlie direct cause of the  n r e c k  mid t h e  death. I n  
addition to this, the  record, as  previously said, coi i ta i~is  the  a t l l n i s s ~ o ~ ~  
t h a t  "the death of R a y  D e H a r t  n-as causetl by the n r ~ c k  of t l ~ c  d e f ~ i i d -  
ant's car.'' T h e  remaining assignnierits relate to  statcn~eiit.; of thc 
contentions or t o  111attcrs wliich a r e  formal. W e  find 

S o  error .  

C.  B. MOORE r .  C I T Y  O F  CHARLOTTE. 

(Filed 23 January, 1933.) 

Limitation of Actions A (>-Action against city for  1-alue of seww s y s t c m  
appropriated by city is  barred within two years. 

Under tlie prorisio~is of JIichie's S. C. Code of 1931, 442, an nctioli 
a g ~ i ~ ~ s t  n city to recover the ~ a l u c  of a sewer system installtd by the 
plaintiff :~ncl takcn orcr I)?. the city upon extension of its limits is bxrretl 
after tlic lapse of two Sears from the accrual of the causc of action. 
: ~ n d  tlie bar is not aEected by the payment by thc city for certain pipe 
taken ul) and salvaged by the city when no  claim therefor had been filed 
by plaintiff' as  the statute requires. 

A l r ~ ~ h a r ,  by p l a i ~ l t ~ f f  f rom (:/ad!/,  .I., a t  J a l ~ u a r j  S l )wia l  Tcr111, 1932,  
of M F ~ < L E ~ B ~  K ( T .  Affirn~ed. 

Tliis i s  a n  action brought by plaintiff ag:~iiibt tlefeiidant to recoler  
$3,700. Tlie al legat iol~s ill the coriiplaiiit a r e :  (1) T h a t  tlic t l e fe~ ida l~ t  
promised to y a y  tlie plai~i t i f f  f o r  tlic property pu t  i n  tlie de~e lopmiwt  
nllcii the terr i tory n a s  taken in to  the city lirnite. ( 2 )  T h a t  the tlt- 
fendant  n rongfu l ly  appropriates  ant1 uses the  plaintiff's n a t e r  11iai11s 
a11d severs. (3)  T h a t  the  city of ( 'harlottc lias appropriatetl  p r i l  atcs 
property fo r  a necessary public use, ~ i t l i o u t  paging f o r  the  saillc nut1 
without  condemnation. 

I11 the case on appeal  to this  Court  tlie facts  n e r e  agreed upoii. It 
is statcd iir the  agreed fac t s :  ' "he  o d y  question ar is ing i n  this caw. 
ii~ltl prcscntetl to  tlic Supreme Court,  upon appeal,  i e  whether or irot 
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tlie plaintiff's cause of action is  barred by the statutes of limitntior~." 
W e  tliiiik the o d y  agreed facts  ilec3cssary to be co~~si t lcrc~t l  f o r  ;I t l t ~ c i s i o ~ ~  
of this  cause is as  follows: "The corporate l imits  of tho city of C1i:~r- 
lottcx n c r c  cstcndcd on 1 J a n u a r y ,  1025, pursuan t  to ail act of tlic 
Gci~rlrnl L\sscrnbly, so ns to cnibrace and  i~ ic ludc  al l  of sa tl dcvclopment. 
including the  water  a ~ i t l  sewer systems aboxc rcfcrrctl to. ,111 of said 
v a t c r  and  sc1v~r lines la id i n  the  streets as  i~ i t l i ca t td  on t h e  plat  
licrc4nbefore referred to. T h e  plaintiff,  C. 13. Moore, testified tha t  nl ien 
w i d  ~ a t e r  aiitl S C W ~ T  sys t?~ns  \\'ere ii~stalletl  withi11 saitl tlcvclopnic~it, 
tlint there was a verbal agreement betwee11 himself a i ~ t l  W, 1i:dwartl 
J7ci~t7 s u p ~ r i n t e ~ i d c ~ ~ t  of \Fitter system of city of char lot ti^, tliat wheii- 
c v r  thc  corporate l imits  of the  ci ty  of Cliarlottc were e l  trwtl(~1 so as  to  
c111l)racc and  iliclucle said systenls, tliat said city ~ \ o l ~ l t l  pay to the 
l)lni~itifl '  tlic I nlue of enid tn.o systcms. H e  fur t l ier  tcst ~ficcl thnt w11(~11 
tlic corporr,tc l imits  n w e  cstei~t lcd on 1 Jai iuary,  102s)  Ile \ \ c ~ ~ t  to M r .  
Vest a n d  demanded tha t  they p a y  liirii f o r  saitl watc'r a i ~ t l  w v c i  
systeiiis, ill accordnncc with said o ra l  coiltract, whicli d t w x t ~ ~ t l  ~ v a s  
rcfuacd by tlic said Vest. I-Ic t?stificd tliat snit1 tlcinand n.:~s 11ot i ~ i  
w i t i l i g ;  a ~ i d  tliat lie also appeared bcfore the board of r l t l (wiiei~ of tlic> 
vity a i d  i t  refused p q n i c w t ,  and  11c told tlicrn tliat Iic cxpcctc~l t l ~ c m  to 
~):I ,v  fo r  tlicl h~\v('i- : I I I I ~  watcr  l i ~ r e s ;  tha t  s o n ~ c t i i i ~ c ~  ( l i ~ r i l ~ g  ttlw year 
19" M r .  TTc>st told 1ii111 they ~ v c r c  i ~ o t  g o i i g  to 1)ay ar~:rbotly unt i l  t l~c, 
A \ l ) b ~ t t  suit : ~ i ~ t l  o t l i t ~  suits ~ v c r e  ( I ~ c i d c d ;  tliat if tlir A\bbott suit n . o ~ ~ t  
:~gninst  the city t l i c~ i  t l i y  wo111(1 p a y  tlic plnintiff ant1 o t l ~ c r s  ~ l i o  w ~ r o  
ill s i~ i i i l a r  positioi~s. T h t  af tor  tlic Abbott sui t  was t1c~:itlc~l B O I ~ I ( , ~ ~ I I I ( '  

t l ~ ~ r i l ~ g  1030, 110 ng:~in T W I I ~  to Vest :i11(1 t 1 1 ~  C ' O ~ I ~ ~ I ~ ~ S P ~ ~ I I ~ T S ,  i111d \\.;I< 

tvltl by tllcwl tha t  tlicy 1i:id decided not to pay  a ~ ~ y b o t l y .  I t   is all- 
iriittcd tha t  this  acstiol~ \\.a:: startetl  oil 22 Aiugust ,  1930 7 ' 1 1 r ~  1)laiiitiff 
did not give a n y  wri t ten notice of his  clainl to a n y  of t l i ~  a~i t l ior i t ic~s 
of the ci ty  of (:l~nrlottc>. Tlic p l ; ~ i ~ i t i f f  fur t l ier  tcstifiml tliat nhout a 
yoar niicl n half a f te r  1 tJ:li~uary, 1018, sometime ill tlic s p r i ~ ~ g  of 1!)3:). 
the  tlcfendant paid h i m  $128.00, f o r  pipe vliicli 1i:d b w n  laid ~ r i t h i ~ i  
raid d c ~ e l o l ~ n i c ~ i t ,  :111tl wl~icl i  was taliell u p  n ~ d  s : ~ l ~ : ~ g e d  by tlic> city of 
( ' l ~ a r l o t t c ;  lie t(~stific11 that  this VYI* w i ~ t w  p i p  wl~ i r l i  t11t~ ~ l d ' ( ~ 1 1 ( 1 ; 1 1 1 r  

took up nntl rq) lacet l  wit11 other pipe." 
T h e  agreed st:~tcnient fu r ther  sIit~\vs : '(TIi(' ( 8 ~ u r t  11ei1lg of tlie ol)ini011 

tlint the plaintiff's cause of nc t io~i  was 1)arrecI by the  st:ttutc of l imita-  
tions, a n d  pleaded i n  the nilsner, a judgment of nonsuit was entcrrtl. 
to wliicll the  1)laiiitiff o1)jectetl ant1 esccpted, and a1)pcaletl to tho 
Supreme Court .  Tliis is the sole exception relied upon by tlic plai~i t i f f .  
:111tl is c ~ ~ ~ b r : l c c t l  \\'ithi11 tlic f o l l o n i ~ ~ g  a s s i g ~ ~ u r c ~ ~ t  of c1,ror: 'Tliat Iiis 
J l o ~ ~ o r  cr lwl  up011 tlie c losi~ig of tlie d e f e n d a ~ ~ t ' s  e d e n c e  ill d i s m i s s i ~ ~ g  
the  case a i ~ t l  s i g i ~ i i ~ g  the judgment of nonsuit, as appears  in thc rccord.' " 
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( I r . a ~ ~ i s o s ,  J. W l ~ e r e  the defendant prolwrly plcadq a statutcl of 111lii- 
rations thc burtlcn is oil the  plaiutiff to sliow tha t  t h e  actioli \\a. 
t ) rougl~t  nit11i11 the t imc l i ~ n i t  fixed h the  s tatute  pleatlrtl, or in otllcr - 

a o r d s  it  i s  not 1)arietl by t h e  s tatute  t h a t  is pleatled. '7'i/lr1?j r .  l , l o ~ i ~ (  I 

(lo., 172  K. C'., 296 ; Xtr~ h s  1,. _llcLeod, 203 IV. C., at  1). 23s-9. 
Plaintiff contentls : ' (The only questioli a r i s i ~ ~ g  i n  tliis cnqc, ;11lc1 111 ('- 

w i t c d  to the Suprcmc) C'ourt upon nppc~tl ,  is nl ie t l i r r  or ~ l o t  tlic p h i ~ ~ -  
tiff's cause of action is barred by tlic s ta tu te  of liinitationq." V c  t l ~ i i ~ l \  
l t  is. 

T h e  c a t e ~ m i o ~ l  of tli t  city liinits n a s  1 J a ~ ~ u a r y ,  1065. Tlic C O I I I I I I C I I ( Y -  

1ue11t of plaintift's w t i o n  \ \ a s  2 0  -\ugu,it, 1030, a period of 6 ychni., 7 
months and  1 0  day\.  
S. ('. C'otlc, 1031 (Michic.), 342, is as  follon s : "Withiii t\i o year*-- 

A11 claim5 a e n i ~ l i t  conntlcq, ritir~. :111(1 t o n n s  of tliis Stntcl sliall 1~ 
presented to tlic c l i a i r ~ ~ ~ n ~ i  of t l ~ c  board of c70ulity eo~ninissiol~ers ,  or to  

tlic chief offirers of the cities a11t1 to~vlls, v i th i t i  two ycars  af ter  the, 

matur i ty  of sucal~ clnims, nr tllc holtltw s1i:rll bc forever barr t t l  fro111 
R I.CCOWI.,~ thereon." 

mentioned ill i t  to  ; ivwta i i l  a n d  n ~ a l w  n r w o r d  of i ts  ralitl  o n t ~ t a ~ ~ d i ~ l g  

f r o m  this actioil. 

ill whir11 to gin. 1iotic.t: "tlatc and plnce of l i a l ) l ) c ~ ~ i ~ l g  or illflictioii 
of suc.11 injury," (.tea. T l ~ c  abovcl cditwl la\\., szcl~ru, rclatcs to tllc. r i ty  of 
C'harlottc, S. C. 1T'ootl.s 1.. I)III.JIUIIL, 200 S. C., GOS. 
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F r o m  the record i t  appears  t h a t  plaintiff "has slept" on what  rights,  
i f  ally, lie liad. T l ~ e  clefendant was not bound to do so, but  pleads tlie 
statute, supra, ~vliicli  u-e t l~ i i ik  available i n  this  a e t i o ~ ~ .  T h e  judgi r ic~~t  
of tlie court  below is  

,\ffir1ned. 

STATE v. FORREST FLEMISG. 

(Wiled 26 January, 1933.) 

1. .Ippcal and Error F a-In this case held: appellee prewrvecl his right 
to ~cr iom on theory of trial in lower court. 

TYllile a case  ill be heard on appeal on the theory of t:ial in the lower 
court, yet where on appeal from a judgment of a justice of the pence the 
i111pellee correctly selects the ground upon which the judi:ment should be 
ufiirn~ecl, and the Superior Court affirms the judgment 017 a dift'erent and 
i~lsntficient ground, the judgment of the Superior Court, being correct 
in result, will be affirmed on further a p ~ e a l .  

2. IJasta~YIs D a- 
Uastilrdy yroceedil~g is civil lxoceeding, and appe:~l:; fro111 justice's 

court a re  controlled by rules applicable to ciril cases. 
3. Justices of the Pence E a-AppeaI from justice of the pcv~ce nmst 

bc taken to nest succewling term of Superior Court. 
It is required by statute that appeals from a judgme~lt of the justice 

of the pcucc be tnlren to the nest  succeeding term of the Superior Court. 
with the right of agpellant to ask for a wcordari in proper cases, ancl 
where an appeal is not taken as  prescribed, the appellee may ask that the 
i~ lgca l  be cloclrcted and dismissed and the judgment affirmed. C. S., G 6 O .  

r 3 1 ~ 1 s  is  a p r o c e e t l i ~ g  ill bastardy, ill wliich the coniplail~alir,  Leila 
-\very, aplmdetl  fro111 a jutlgiiiel~t of JIcE/roy ,  J., a t  March  T e r i ~ i ,  
1932, of B L - I ~ E .  A l f i r i i ~ ~ d .  

0 1 1  28 Scpteiiiber, 1031, up011 oath of the c o n i p l a i ~ ~ a i ~ t  accus i ig  tlic 
tlcfcndn~lt of being tlie f a t h e r  of licr illcgitiniate ellil t lre~l ( t i s  21 

~var ra i i t  was issued aiitl tlic ( lc!fc~~tla~l t  was l r o u g h t  before :I justice of 
tlie peace to nllawer tlie clinrgc. H e  thereupon elitered a fo rmal  cleiii:~l. 

.\fter l i ca r i l~g  the  evidclice the jnsticc ('rellilcrd j u d g m m t  finclillg anil 
:~tl , jutlgii~g tha t  thcl d c f e ~ d a ~ ~ t  is tlic fa ther  of said cliildrcii a ~ ~ d  fisecl ail 
allon-a~ice fo r  the  coiiiplai~lalit, Leila ,Ircry, i n  tlic s u m  of sixty dollars 
to be pait1 by tlic dcfent la~i t  i n  twelve monthly installrnelits of fivc 
dollars, co lnmei lc i~~g  011 1 2  February ,  1032, a i d  e o ~ ~ t i n u i n g  to be paid 
on the 15th (lay of each lnoiitll un t i l  said allowance of sixty tloll:~rs was 
fully paid." 
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F r o m  this  judgn~ci i t  tlw c o n ~ p l a i n a n t  ap1)caled to the Superior  Cour t  
~11)011 t h e  grouild that  the nllowailce to the plaiiitiff was i i~at lequate  and 
110 bond was required to saT (, the county l~armless .  

Tlip Sul,crior Court  r e ~ ~ d ( , r c d  the following judgmei~t  : ' ( I t  a p p c n r i ~ i r  
to the court tliat s:iitl appeal  v a s  dockrtecl iu  tlie Superior  ('ourt of 
B u r k e  C'ounty on 1 7  March,  1032, upon motion of the pl:iintiff, allti 
a t  said t ime  the defendant also moved to docket said appeal  aiitl to  
affirm thc  judgmcnt of the  magistrate  therein, and  the  court being of 
the o p i i ~ i o l ~  that  n o  appeal  lies f r o m  the  order of the jus t iw f i s i ~ y  
the  q u a n t u n ~  of said a l lo~rance  and  no appeal  lies f rom the failure of 
the  jwt icc  to require hontl to he filed ns p1.o~ itled hg statute  : I t  1. 

therefore ortlered 1,- tllc. court tha t  snit1 jutlglnent of thc justice csf tllc, 
1 w x e  EIP affir~netl." 

Tlic c o n i p l a i ~ ~ ; i ~ ~ t  cwcl) ted aiitl nppcnlrtl. 

A \ v ~ ~ ~ \ ,  J. 'I'll(, nlap~.tratcl reiitleretl l i i ~  jut lgmcl~t  i l l  the c.,tuie 011 

1.3 Ja11u;il.y. 1936, ant1 tl~tz conlplaiilailt gal c ~ ~ o t i c c  of appe:d 111 ope11 
court.  T h e  returii  to t l ~  ~ io t icc  of appeal  na5  made 011 1 5  Narcl i ,  t n o  
~ ~ i o i l t l i s  a f te r  tlic j n d g r ~ l e ~ l t  hat1 heell g i ~ c w ,  aiid t h e  case n a s  clockctctl 
i n  tlic Superior  ( 'olut 011 1 7  Marcli. M e m t i m e  :r o n e - n w k  tcrnl of the, 
Supcrior  Court ,  begiulling 011 22  February ,  hat1 been held fo r  t l ~ c  t r i a l  
of ell  i l  and  c r i n ~ i ~ ~ w l  casts, ailtl another  term hat1  coil^ r ~ ~ i c d  011 1-1 ;\Iarcll. 
C. S., 1443, Sixtecwth l h s t r i c t .  

Duriiig t h e  la t ter  t w i n  tllc c.aw n-:IS callctl autl the appc l la~ i t  m o ~ t ~ l  
tha t  she he perruitted to docket her appeal,  the d e f e i ~ d a i ~ t  1 1 a ~ i n g  n ~ o ~ c t l  
tliat the  appeal  be doclxtcil ant1 the j u d g i n e ~ ~ t  of the niagistrate be 
affirmed, as  pro] idctl hy section 660 of the Coilsolidatrtl Statutes. T l i ~  
court affirmed tlie justicc's judgmcnt oil the ground t h a t  110 appeal  lie> 
f rom all order  tleterniiui~lg the  aniount of the nllonancc or froin the  
fai lure  of the  justice to require a bo~icl of the defendant. 

T h e  appellant contends tha t  t l ~ i s  rul ing is the  o n l j  lwiut  to bv co~l -  
sidered because the appeal  l)rcsclnts 110 other theory. It is  t rue  tlmt af tel  
a p a r t y  h a s  elected tu t r y  liis case oil o l ~ e  theory lie may  not bc pcrmittctl 
to change h i s  a t t i tude u i t l i  rcspect to i t  nl len his  appeal  is hcnrd. 
S i a r r  r .  O 'Qz~inn ,  180 S. C., 0 4 ;  I17allier 1%. Bwrf,  I b 2  C., 225.  Thiq 
argumeut  orerlooks the tlefc~itlant's n~ot io i i  to liaxe the case docketed 
and  the judgment affirmed oil tlic principle tha t  the c o m p l a i l ~ a ~ i t  hat1 
lost lier r ight  of appeal.  I f  t h e  court r c a c h ~ d  a correct conclusion, hut  
f o r  an in5ufficient reasou, tlie judgment sllould ~ i ~ r e r t h e l ~ s s  he a f i r ~ n c ~ l .  
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F o r  a of about ten years  this  Cour t  held, revelsing its former 
ruling, t h a t  a proceedi~lg i n  bastardy n a s  i n  t h e  iiaturc~ of :I criinillal 
prosecutioii, but af tervart ls  returned to i ts  origiilal coiistructio~l lioldillg 
tha t  tlic prosecut io~i  is  a civil proceeding to ellforce a police regul a t '  1011. 
A'. c. E d m ~ r ~ I s ,  110 S. C., 511 ; S. 1' .  L i l e s ,  134 S. C., 73; ; S. u. . I  tltlinq- 
i o n ,  143 s. C., 0%;  S. u. , lIcl)ona/tl,  162 N. C., 802. 

Ei ther  tlie woniaii o r  the tlefcutlant m a y  appeal  to  tlie Superior  Court,  
but the  appea l  must  be takcn to the next term. Tl ie  Sup7rior  Court  h a s  
I I O  riglit to  tlislwlisc nit11 this  requiri.rnent. I l e l s c ~ b e t l ,  c .  G i x b b s ,  171 
S. C., 337. T h e  "nest term" l l i e a ~ ~ s  ally term, c i ~ i l  o r  carinlil~al, wliic~li 
begins a f te r  t h e  espiratioii  of the tell days allowed for  s e i ~ i n g  the notice 
of appeal .  B a r n e s  e .  S a l c e l i y ,  177 N. C., 256; X a c l i c i / z i e  u. D e c e l o p -  
~ c r z t  C o . ,  131  S. C., d7G; J o h n s o ~ b  c.  - l ~ ~ d r c z c s ,  132 S. C., 376;  P a i l i s  
C'o. 2'. A'ml fh ,  125 S. C., 5S8. ,111 at tempted tlocketillg ,1t n subsequent 
twill  is  a nullity. , l iacI icnr ic  v. D e u c l o p m c n l  C'o., suprci .  I f  the magis- 
t ra te  fai ls  to perform liis d u t y  i u  sellding u p  the  appeal,  or if tlie jutlgc 
is  uilable to attellti tllc! court,  the appellant,  if ill 110 default,  111:ly app ly  
for  n rccoi  d a r i  a t  tllc tc n n  first colir-elii~~g a f tc r  tile apl)cal is take11 ali(1 
tlicw1)~- prcscrrc> his  riglit<. I 'el lz  11 .  I I u t l r y ,  157 N. C., 160 ;  Htritlc\ I .  

S a l c e b y ,  s u p r ~ ! .  
111 tlie prescut c a w  iilorc t h a n  th i r ty  days passed be t~ \ee i l  the r e d -  

tion of tlie jutlgnient aud  the  coiiveuing of the  Superior  Court,  a d  ac- 
cording to al l  the  decisions of this  Cour t  011 tlie subject the  clefei~da~it  
was elititled to l i a ~ e  tlie judgment affirmed. T h i s  is t l  e effect of the 
judgnieut. W e  need not decide whetlier the  reason give 1 is illvalid, a* 
the a p p e l l a ~ i t  c o i ~ t e i ~ d s .  J u d g n ~ e n t  

,Iffirmed. 

(Filed 25 January, 1933.) 

1. Jui tgme~lts  I3 &Clerk has jurisdiction to  sign consc~l t  judgment in 
cause pending before referee. 

The clerk of the Superior Court has jurisdiction to sign a consent 
judgment in  an action even wliilc tlie action is pending before a referee. 
C. S., 593. 

3. Reference A e-Order of ~ ~ f e r e n r e  does not  destroy ,jnrisdiction of 
court. 

An order of reference does not take the case from thz jurisdiction of 
the court, the referee being merely an iustrumentality of the court, and 



the court has juricdiction to hear and determillc all proper motions in 
the came pendin: tlic reference which are not in conflict with the order 
of refcre~icc, includiny the siqniug of a consent judgment by the partiec 

8. Jnilgments B a: Countics C a-County coninlissioners h a r e  autllority 
t o  assent t o  consent judgmcnt i n  proper instances. 

Untlcr the statutory authority of the countg commissioners to makc 
such contracts as may he  iieccssnry to the escrcise of its proper pon-era. 
C'. S., 1291, the commissioners hare  the authority to assent to the entry 
of a consent jut l j i~~~ei i t  in an action pending against the county, when such 
jutlgmwt is entered in good faith ant1 is free from fraud, etc.. n consent 
jnclgment being :I contract of tlie parties sprcad upon the records nit11 the 
:~ly)roral and ~:111cti01l of a court of compt,tent jnristliction. 

I?. I t .  ,ll c.A\-ril/, ll'txs11 i i~y tr i i l ,  I ) .  ( I . ,  I Iuugucss  c(: l ' r e r e f  t c ,  Jrj f 'e i~.~oi i .  

.\-. f'., cri~d L o r ~ i i l  c(: %itumc~, .n tuu ,  l l o o i ~ c ~ ,  S. P., f o r  plaiu/i,@.v. 
E.  -1.  Dcilryl~foir,  7'. ('. l ?owie  ant i  I ra  7'. J ~ k i ~ . ' i f n i z  foi. d t ~ f ~ n ( 1 u i l f . s .  

B a o c n n ,  J. T h e  t n o  1)rimary qucstiolls of Ian pre ic~ l tcd  tlie 
rccortl a r e :  

1. H a s  tlie clcrk of t11c Superior  C'ourt the poncr  to sigli a colisc~it 
jutlgnlcnt i n  a cause duly i n ~ t i t u t e d  in  tlic S ~ p e r i o r  C o ~ r t .  aiid a t  tllv 
time of such \igniirg, p e ~ t l i n g  before a rcfcrecl a p l ~ o i ~ ~ t c t l  ill a11 ortlcr 
of conll)ulsory refcroiice? 

2. Does tlic hoard of t20zn~ty comriiissioiicrs IM\-c tlic poncr  to c#orul)ro- 
Ilrise a prliding  it a p a i ~ i ~ t  tlie county, o r  to assc~i t  to t h e  entry of :I 

rorisent judgirient terrilinating litigation against the  county?  

T h e  er idcncc in the c a w  is conflicting. Nererthelese, it tliscloscs t h a t  

;I serious controrersy existed hetneen the  parties. There  was e r i d e ~ ~ c e  
that  the refcrcc had stated that  it  sc~emetl desirable tha t  tllc par t ic? 
41oultl conlpoce t h ~ i r  tliffcrellces if po~s ib le .  Tlic ju ry  has  found tha t  t l ~ c  
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consent judgment entered by tlie clerk n-as not tainted by fraud or 
collusion, and consequently tlie polrer of the clerk to s ig~ i  the judgmc111t 
immediately assumes paramount importance. 

C. S., 593, expressly authorizes the clerks of Superior Courts to enter 
colisent judgments at any time, and such judgments so entered become 
tlie judgnients of the Superior Court. Caldtrell v. Caldi .el l ,  189 S. C., 
505, 12s  S.  E., 329. This power is neither paralyzed nor destroyed by 
the fact tliat the cause is pending before a referee. referee docs 
]lot remove the cause of action from the Superior Court. I t  merely re- 
moves the procedure or method of determining the facts and the law 
of the case. This idea was first expressed in X c S e i l l  c. Lawton, 97 
N. C., 16, 1 S. E., 493. The Court said:  "The view suggested by counsel, 
that  the consent reference in  all action, as allowed by thc statute, places 
the action pending the reference, or a t  all, beyond the control of the 
court, is unfounded. Tlie action is  not referred-it contii~ues pending ill 
court, and all proper nlotions may be made in it,  not incolisistent wit11 
the rtfcrence and course of procednre therein, as p r e s c r i l d  by the samc 
statute. . . . The reference is  for the tr ial  of issues of fact or law, 
or both, accordingly as its terms may provide. The  jurisdiction is tliat 
of tlie court, not that of the referee; he, by tlie vr i t ten  consent of the 
parties, becomes a mcre adjunct of, and acts in the p law of tlie court, 
or of tlie court and jury, in respect to thc trial. Wliat he does is  
ancillary to the authority of tlie court in the action." Of like tenor, is 
tlie deelnration in Joncs c. Beaman, 117 X. C., 259, 23 S. E., 218, as  
follows: "The court does not refer the actioli but retains it, pending tlie 
reference, with its power to make any necessary and pr0p.r order desil-ctl 
by the parties." Therefore, i t  is concluded that the entry of tlie consent 
judgment was fully authorized by law. 

The delegated powers of a county are usually exercistd by the board 
of county conimissioners. C. S., 1291, expressly authorizes a county "to 
make such contracts . . . as may be necessary to tlu: exercise of its 
po~rers." A consent judgment '(is the contract of the parties spread upon 
the records with the approval and sanction of a court of competent 
jurisdiction," etc. TT'eacer c. I I a n ~ p f o n ,  201 N. C., 79s. While it has 
been lieltl that couuty con~missionrrs have 110 autl iori t j~ to release the 
surcties 011 the bond of a sheriff, it  does not follow tlierefroli~ that  a board 
of couilty comnissioners has no power to settle a law suit pending against 
the county where such scttlelnelit is made in good fai th and free of fraud,  
collusion or o t l~er  vitiating element. Indeed, to withdraw such l)o\ver 
from tlie governing boarcl might frequently leave a county tied to a 
stake and exposed to the bruising lash of indefensible litigatioii. Tlie 
Circuit Court of Alpl~eals  for tlle Fonrtll Circuit in Botrrd of Commis- 
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a i o n e m  2%. Tollman, 145 Fed., 753, recognized and  sanctioiied the r ight  of 
county conimissioners to  compronlise l a n  quits. Thr  Cour t  said : " A g a i ~ ~ ,  
the pov er to sue and  to defelid sul ts  carries n it11 it ,  by necessary impll- 
catioii, the p o n e r  to make bona fide comproinise atljustiiieiitr of sucli 
suits." It h a s  been generally recogl i i~ed a s  a sound principle of law tha t  
rountics a r e  cmponcred to a rb i t ra te  coritrorersies ar is ing i n  tlie e x e r c k  
of corporate powers. T h e  authori t ies  a re  asz~lnblet l  iu  1T'v\t I * .  ( 'oo\  
('ozcnf?y, 237 Pac. ,  961, -10 A. I,. R., 1362, and  aiiriotatioil. 

S o  error .  

(Filed 22 January, 1933.) 

Counties E b-Cou11t~- held authorized to assume townstrip bonds issucLtl 
fo r  roads h k e n  over I)$ county as part of county system. 

A township voted two successive bond issues for the building of liigli- 
\\-ays and bridges in the to\vnsliip. The county levied a tax within the 
ro\\.i~sliil) for the payment of the first bonds, and the income therefrom 
\\.as more t lmi  sufbcient to  pay same upoil maturity, but no sinking fuutl 
\\-as cw~utecl therefor a ~ i d  the bo~ids were 11ot paid. The county irnrne- 
di:~tcly ;rssumed tlie scco~icl bond issue and levied a county-wide tax for 
i ts  I~ajnicnt,  but same n'ere not paid a t  maturity. The county took over 
the romls and briclges of the towlsllip as a part of tlie system of county 
roads, and later the salile was taken over by the State Highway Commis- 
sion: IIcld, ulicler the provisions of chapter 186, Public-Local Laws of 
1931, tlic county llad tlie authority to assume both bond issues, arid to 
111:rkc l)rovision for their payment by the levy of a county-wide tar ,  for 
a l t l iou~h  oiie political subdivision may not be taxed for the exclusive 
benefit of anotlier, tlie bonds in this case were issued for a county-widc 
ol)li,gation. 

C'ITIL ACTIOS, before C'lcment, J., a t  S o r e i n h e r  'Term, 1932, of 
1 3 a s c o a r 1 ~ .  

T h e  cause \ w s  presented to t h e  t r i a l  judge up011 all agreed statemelit 
of fa&, nl i ich is substantially as  follows: P r i o r  to 1 Skpteinbcr, IBOh,  
pursm11t to  thc  authori ty  of chapter  770 of Publ ic  Laws of Sort11 Caro-  
1i11a for  1907, all f~lcctioii was held i n  Black I lou i i t a in  Towilship, and 
the result of the c'lectioii authorized the  issuance of $40,000 ill road 
and bridge bonds f o r  said township. Thereafter ,  oil 1 September, 1905, 
$25,000 of s i s  per  cent bonds were issued. T h e  county of E u ~ ~ c o i i i b e  
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regularly made a lery up011 the taxable property of E'lack 3Iountaiil 
To~vnship from the year 1908 to tlie year 1930, inclusive, for thc pur- 
pose of paying off the original bond issur of $25,000, but neglected ant1 
failed to create any sillking fund to 1-etire said bond; a i ~ d  usccl the 
proceeds arising from the tax l e ~ y  for gcneral coui~ty purposes, f ;~il ing 
to apply the same upon the payneut  of bonds, and tlie anlount so lerit't?. 
collected and applied by Buncombe Coulltp from Black Mouiltail~ To\\ 11- 

ship is in escess of $25,000 ill bonds and the i l ~ t w c ~ t  th(~rc011 a11d wi(l 
bonds are all now outstanding and unpaid. 

TiTpO1l the bond issue of $15,000 on 1 May, 1911, the s~ id iildcbtetlilcs. 
was imn~cdiatcly assumed by Buncombe County as a cou~ity-witlc obliga- 
tion, and from year to year sufficient levy was made u p o ~ l  the couiity- 
wide property to pay the interest upoil the same until t bccariie tlut, 
in tlie year 1931, when the county of Buncombe lerietl n ~ufficitnt t :n 
to pay the remainder of intercst and all of the principil  of said 11o11d. 
~r l ien  they became due 011 1 May, 1931, but defaulted in , a l l  payrucnt- 
on 1 April preceding, and said bonds have not yet been paid. i\ll thc 
lnoney receired by Black 31ouutain Township from the proceeds of both 
bond issues aforesaid "was spent upon roads and bridges ill Black 
Nountain Township, which said roads and bridges were later talrm 
over by the county of Bullcornbe as a part  of the highway system of said 
vounty and later taken oTer by the State Highway Comrriission, a i d  arc 
1iow under the control of same." 

Chapter 186 of Public-Local Laws of 1931 author zes the couuty 
of Buiicombe to assuule the bond issues referred to as couuty-nitlc 
obligations and directed "the county commissioners to lery a tan 011 

the general property of the county for the payment of same, togcthrr 
with the interest." 

The plaintiff is not a resident of Black Mountain Township and 
brought a suit ill behalf of himself and other t axpaye~s  of Buncornbc 
County not residents of Black Mountain To~rnsh ip  to permanently re- 
strain the county and the board of commissioners "from levying or 
attempting to lery a county-wide tax upon the property of this plaintiff 
or upon the property of any other resident and citizen of Buncombe 
County for tlie purpose of paying or assisting ill payi i~g the principal 
of bonds of Black hloulitaiil Tonnship," etc. 

After considering the contentions of the parties the tr ial  judge de- 
creed: "That the two bond issues of Black Mountain Township, to wit, 
$25,000 issued 1 September, 1908, and $16,000 issued 1 May, 1911, are 
and ought to be county-wide obligations of the count,y of Bunconlbe 
and t h ~  couuty commissioners of Buncombe County ~~hou ld ,  and are 
hereby directed to Iery a sufficient county-wide tax, at the appropriate 
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I N  RE P. 1'. STIERS. 

(Filed 26 January, 1933.) 

1. Appeal and Error A f- 
' The State cannot appeal in either civil or criminal cmes except upon 
statutory authority. 

i. Attorney and Client E b- 
C. S., 205, is complete in itself and, as amended, does not give the State 

authority to appeal in disbarment proceedings. 
3. Attorney and Client E c-Plea of nolo contendac held not confession 

of crime sufficient to sustain disbamncnt. 
A plea of ?lolo contemiere does not amount to a "cc~nriction or con- 

fession in open court" sufficient to disbar an attorney under the provisions 
of C. S., 203, a disbarment proceeding being civil in its nature; and espe- 
cially is this true \\here the attorney appears in the d i s h  .merit proceeding 
and denies his guilt and contends that his fault, if any, rested upon a 
technical violation of a statute. 

DISBARMEKT proceedi~~g, heard by SfacX,  J., a t  Septeml~er Term, 1932, 
of ROCI;IKGHAA~. 

P. T. Stiers was appointed guardian of one Charles Ring in February, 
1922, and received, as such guardian, i n  monthly installinents of $38.23 
each, the sum of $5,000 proceeds of go~ernmen t  insurance. The guardian 
contended that he loalled a portion of this money upon wa l  estate sccur- 
ity, resulting in a total loss, and that  the balance of the fund was 
invested in a building up011 land owned by the guardian and his wife. 
The guardian furth.er contended that  a suit was brought in Guilford 
County and referred to a referee and a final judgment rlmdered against 
him, which said judgment was satisfied in  full. Thereafter he was in- 
dicted in the District Court of the United States for the Middle District 
of North Carolina. The  bill of indictment contained ten counts alleging 
that the guardian had received various items of proceecls of W a r  Risk 
Insurance paid by the government to him, and that  he had embezzled 
the same. 

The record discloses that  on 13 June,  1932, the case was called for 
tr ial  in the District Court for the United States, and that  the defendant 
entered a plea of nolo contendere. Whereupon, it was adjudged that  he 
pay a fine of $500, and in addition, he  was placed on prol~atiou for three 
years in the custody of the probation officer for said district, and he was 
also "suspended from the practice of law in this C o ~ r t  during the 
probation period." 

After due notice C. W. Higgins, the solicitor, presented to the tr ial  
judge "in open court a certified copy of the bill of indictinent, judgment 
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and tlockrt entries, ullder seal of tllc rn i te t l  States District C'ourt for 
the Middle District of Sor t l i  Carolina." -1fter llraring the nrgurnelit 
of counsel and consideriilg tlie records ant1 proccetlii~gs in the F e t l t ~ : ~ l  
('ourt, the follonil~g judgmeut was entered : ' 'Upo~i the foregoiug rc~ol,ti 
the court is of t h t  op i i~ io~ l  that  the plea of nolo  t o n f e n d e w  dors ]lot 

amount to a co~lfession of a felol~y niid therrforc disnliqscs tlli.; 1)ro- 
ceeding." 

From the foregoing judgment thc State appealetl. 

. l f t o ~ . t ~ e ~ j - G e ~ ~ o . u l  l I ~ * u m ? n ~ f t  a d  - 1 s s ~ s f a n t  A l f t o t ~ ~ c ~ ~ / - C ~ ~ ~ ~ ~ ~ ~ ~ l  , ~ 0 u ~ ~ ~ ( ~ 1 1  
for t h e  S t a t e .  

P. IT'. G l i d e ~ r c l l  f o r  w s p o t ~ d e n f ,  S f i e r s .  

BROGDEX, J. The record presents two questions of lan : 
1. Did the State h a ~ e  a right to appeal from the judgment rc~it l twtl!  
2. Does a plea of nolo  t o n f e n d e w  constitute a '(coi~riction or a C O I I -  

fession in open court, State or Federal?" 
The lax recognizes a d  prescribes t n o  methods for dishairi~lg a11 

attorney. ( ' o m m ~ f f e e  o n  Gr l ccances  of B u r  L l s s o c ~ a t i o n  c. S f r ~ c Z l u r i t l ,  
2'00 S. C., 630, 158 S. E., 110. Such proceedings are ill the  mtu r tX  of 
ciril actions. I n  7~ Ebbs ,  130 S. C., 44, 6 3  S .  E., 190. The statutory 
method of d i s b n r ~ ~ ~ c n t  is prcscribcd by C. S., 208 to 213 i i i c l u ~ i ~ c ~ .  
IIo~vever, tlie proceeding in the prese~it case, was fashioned a11d 111~- 
iented in accordai~ce nit11 C. S., 203. C. S., 205 was fir~ally tilartetl 
as chapter 64, Public Laws of 1929. Section 203, existing prior to 1929, 
x a s  cspre8sly repealed by said chapter 64, and a llew section YO3 ell- 
acted as a complete unit of legislation. The  second sectiou of ~:1;(1 
chapter 64 expressly repealed all lams and clauses of law 111 conflict 
there~vith ant1 prorided that the act should. be in force from alld aft1 r 
its ratification. 

I t  is an  cleinei~tary l~roposition of law that  the State cannot appeal 
either ill civil or criminal actions unless such right is giver1 by the l a w  
making power of the State. I t  is apprehended that  the reason for such 
R policy is built upon the idea that  nlleil the State in i ts  s o r e r c i g ~ ~  
capacity brings a citizen into its 01\11 tribunals, before its own officers, 
a i d  ill obedienct, to its own processes, and loses, that its a l  cilging hand 
should be stayed esccpt in unusual cases where the pomer to appeal 1s 
expressly conferred. The  right of appeal is gireil the State in C. S., 
215, but C. S., 215 is a part  of chapter 941 of the Public Laws of 1907, 
which committed disbarment proceedings, for causes therein specificd, 
to the i r~ i t ia t i re  of the grievance comn~ittec of the North Carolina State 
Bar  Association. Chapter 64 of the Public L a n s  of 1929, in accordanrc 
with mliicll the present proceeding was conducted, is a complete act in 
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itself and confers no riglit or power of appeal upon tlie State. Couse- 
qnently, the trial judge 11 as warranted in dismissing the proceeding. 

Furthermore, the trial judge was warranted in dislliissing tlie p o -  
weding upon tlie ground stated in  the judgment, that  s to say, that  a 
plea of no10 co11fende1-e docs not amount to a "conviction or confession in 
ope11 court" of a felony. This Court, coii~idering the nature and quali tr  
of such a plea in  S. r .  Burnett, 174 K. C., 796, 93 51. E., 473, said : 
"A plea of nolo  confenc lerc ,  which i s  still allowed in some courts, is 
regarded by some writers as a quasi-confession of guili. Whether that 
he true or not, it  is cquivalcnt to a plea of guilty in 811 f a r  as it givcs 
the court the power to punish. I t  seems to be u~~ ive r sa l ly  held that  
wlwn tlic plea is accepted by the court, sentence is imposed upon a plea 
of guilty. Tlie only a d ~ a n t a g e  in a plea of nolo conten t lcre  gaincd by 
the defentlant is tliat it gires hini the advantage of not being cstoppctl 
to deny liis guilt in civil action based upon the s a m  facts. Upon ;1 

plea of guilty eutcrcd of record, the defcl~dant would be estopped to 
deny his guilt if sued in a civil proceeding." 

C'onsequei~tly, as n disbarn~ent proceeding is of a civil nature, tlic 
lwrcx i l~ t roduct io i~  of a certified copy of an indictnien , and judgment 
tlirreon, bnsed u p o i ~  a plea of n o l o  c o n t e n d e r e ,  is not sufficient to de- 
l r i vc  ail attorney of his liceiise; certainly, when he is present in court, 
t l e~~y ing  liis guilt a i d  strenuously contentling tliat his fault, if any, 
rested upon a tecli~iical riolation of a statutc. 

.\ffirincil. 

( 'ITIZESS SAYING AND LOAS CORlPANY v. GEORGIA C. WARREN. 

(Filed 2;i January, 1033.) 

1. E s t o p ~ e l  B a-Record agrcemeut not to plead statute of limitations 
held not to apply to  second suit iustituted after nonsuit. 

h verdict in plaintiff's faror was set aside by consent of the parties 
upmi condition that the defendant would withdraw his plea of the statute 
of lin~itations. Upon the second trial a nonsuit was entered. Within a 
year the present suit was instituted under the provisions of C. S.,  416, 
and tlie defendant set up the plea of the statute of limitations: Held ,  
the agreement not to plead the statute of limitations does not apply to 
the prescllt suit, the bringing of a suit after nonsuit constituting a differ- 
ent ac2tion though the causes of action are the same, and an order striking 
out the plea of the statute of limitations is error. 

2. Appeal and Error A d- 
An order striking out defendant's plea of the statute of limitations 

aff'ects a substantial right and is appealable. 
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, h ~ , . i r ,  by clc~fc~~dniit froin E'inlc~y, J . ,  a t  Ju ly  T u n i ,  1932, of X E C K -  
1,CNBLRG. 

Ciri l  action to rrt'oTcr prenliuin~ allrgrd to b,~ tluc 011 a nun~bcr  of 
fire insurance policies. 

Tlie appeal arises on plaintiff's nlotion to strike out defentlant'~ p lc :~  
of the statute of limitations. 

The facts are these : 
Suits were in s t i t u td  against c l e f e ~ ~ t l a ~ ~ t  and lier husband whic11 nerc  

conqolirlated for trial a t  May Term, 1931, resultrd in lerdict  for plnill- 
tiff, and the follouing judgment entered : 

"By consei~t of all parties-couiisel for the plaintiff aud defenclaiits- 
the ~ e r d i c t  is sct aside and a new tr ial  ordered, conditioned upoil cle- 
ferltiai~ts a g r c e i ~ ~ g  to withtiralr- thcir plra of three-year statute of limi- 
tations set u p  in their almi ers." 

Thereafter, the caws ne re  again tried-the pleas of tlic statute of 
lin~itatioiis l iavil~g been nithtlra~r-11-and a judgrnciit of nonsuit entcrctl 
a t  the close of plaintiff's rx itlence as to the femc  clcfcndant. 

JVithiii a Sear a f tw  sucli iioiisuit, the prrsent action was ii~stitutetl 
perniittetl by C. S., 415. Tlie defendant again pleaded, in bar of tlw 

plaintiff's riglit to recorer. the three-gear statute of limitations. 
Motion by plaintiff to strike out defeutlaiit's plca of the statute of 

l m ~ i t a t i o n ~ ,  becauscl in breach of the condition upon which the verdict 
rendered at the May Term, 1931, tias qct aside; inotion allonetl, nnd 
tlcferida~it appealr. 

S T ~ C ' Y ,  C. J., after stating the case: The  correctness of the ruling, 
from which defenclant appeals, depends oil whether the present procred- 
i ~ i g  is a new artion or a continuation of the old one; for, if it he the 
same suit, the coridition upon wliich the verdict was set aside at the 
X a y  Terni, 1981, still binds; otherwise not. 

I n  those cases where the plaintiff seeks to use the origi~ial  action to 
repel the bar of the statute, expressions may be found tending to support 
the thcory of a quasi-coiitinuous action. .tndonymous, 3 S. C., 63. "111 

legal contemplation both make but one"-Ru,@n, b., in X o w i s o n  1%. 
C'onnelly, 1 3  S. C., 233. "A nonsuit 'is but like the blowing out of a 
candle, which a man a t  his own pleasure may light again' "-Walker, J., 
in Grimes c. Andreu,~, 170 N. C., 515, 87 S. E., 341. 

But  the statute denominates the first proceeding the "original action," 
and the second a "new action." C. S., 415 ; C o o p r  v. Crisco, 201 X. C., 
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739, 1 6 1  S. E . ,  310. Indeed,  ill c ~ r t a i n  instances, tlle costs ill t h e  
"origiiinl nctioii" must  be paid, thus  remoring it  f r o m  the docket, 
before coinmenci l~g the '(new suit." R a n k i n  v. Oafes ,  383 3. C., 517, 
112 S. E., 32. 

rndoubtedly, t h e  actions a r e  different, while the  caus1.s of action a r e  
the same. Cooper V .  Crisco, supra. "The  same candle blown out and  
lighted again." i l fofsinger v. Hauser ,  195  N .  C., 483, 142 S. E . ,  589. 
It is upon the theory of two actions to  enforce the  same cause of action 
tha t  t h e  principle of yes judicata is  founded. H a m p t o n  z .  S p i n n i n g  C'o., 
1 9 s  S. C., 235, 1 5 1  S. E., 266. T h e  s tatute  authorizes t h e  commence- 
melit of a "new action" to  enforce the  same cause of action which was 
set u p  i n  the  "original action." Tt'ooclcock a. B o s f i c ,  128 N. C., 243, 38 
S. E . ,  881. A fresh actioii, a f te r  nonsuit,  f o r  the same cause. Bratlshaw 
1 % .  l l u d , ,  I 7 2  X. C., 632, 90 S. E., 789. Iden t i ty  of causes i n  both ac- 
tiolis is essential to  t h e  applicability of the statute. Quelch v. F u t c h ,  
174 K. C., 395, 93 S. E., 899. 

Tlie order s t r iking out t h e  defendant 's plea of the s tatute  of l imita-  
tioils affects a substantial right,  a n d  is  therefore appealable. El l i s  1 ' .  

Ell is ,  IDS N .  C., 767, 193  S. E., 449;  I Iosiery Xi11 v. Hosiery  X i l l s  
1% S. C., 596, 152 S. E., 794. 

Hrror .  

STATE v. COSTA J. RIANON. 

(Filed 26 January, 1933.) 

1. Hnsband and Wife -4 c-Rf'sumption of marital rclati~on does not bar 
State's right to prosecute husband for abandonmenl. 

Abmandonment of the wife by the husband is a statutorg offense, and it is 
nc~t condoned, so fa r  a s  the State's right to prosecute i:s concerned, by a 
subsequent resumption of the marital relation. C. S., 4447. 

2. Husband and Wife A d: Criminal Law D a-Abandonment of wife held 
to lmre taken place in this State and our court had jurisdiction. 

Where the husband abandons his wife in this State a i d  thereafter goes 
to Reno for the purpose of securing a divorce, and the wife follows him 
there for the purpose of contesting the suit, and the pal ties there resume 
the marital relation, 'and thereafter the husband returns to  this State 
and later the wife also returns here, and the marital relation is not 
resumed here and he refuses to contribute to her support: Held ,  the re- 
sumption of the marital relation in Reno does not affect the State's right 
to prosecute for the prior abandonment in this State, and our State 
courts hare  jurisdiction of the prosecution for such abandonment. 
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3. Jndgmcnts Ii. b--Judgment held not conditional, but order for rapias 
to issue on motion of solicitor was void. 

Judymelit in  this prosecution for abnndon~ne~it of \I ife held not contli- 
tlonnl. C. S., 4449. but order tliat cupias issue a t  ally time on luotio11 of 
solicitor is void and not a part of judgment, and cnpins may issue only 
11pon order of the court. 

APPEAL by defendant from SinX., J. ,  at  May Term, 1932, of B r s -  
COXBE. Ko error. 

h a ~ ~ s ,  J. The defeildant n a s  conricted of the a b a ~ d o n m e ~ ~ t  and 
nonsupport of his wife, in breach of C'. S., 4447, and from the jutlgmcnt 
~ ~ o n o u n c e d  lie appcaled to the Supreme Court. H e  assigned as crror the 
vourt's refusal to dismiss the action, to direct a rerdict against the State, 
ant1 to instruct tlia jury that if they should find from tlie eridence that 
the a b a n d o ~ i m e ~ ~ t  took place ill Reno, Nevada, and not in Kortll ("aro- 
lina, their rerdict should be not guilty. 

T h e  assignments are based upon the assumptio~l either that the 
cxvidmce ~eccssar i ly  s h o w  or tliat thcre is ev ide~~ce  t e ~ ~ d i n g  to show 
that the act of abandonmrl~t  n a s  committed in  another State. True, tlie 
courts of this State h a r e  no jurisdictiori of extra-territorial crimes, 
S. 2.. Buc11ana~~,  130 N. C., 660, but in view of the facts discloucd wc 
cainiot agree with the defendant as to either assulnption. The  evidence 
is that  the crime of abandonment and nonsupport x a s  consummatetl in 
Buncombe County. The  defendant went to Reno; his  v i f e  followed him 
there intending to contest his suit for divorce; while there they l i d  
togetllcr a part of the time, and he gare  her fire dollars. After insti- 
tuting his action for divorce he came back to Asherille. Soon after- 
nards  his  x-ife returned, but she has not lived with him since that timc, 
and lie has refused to contribute anything for her support. 

The  conduct of the parties in Reno does not bar the State's prosecu- 
tion of tlie crime. Abandonment of the wife by the husband n a s  not a 
criminal offense at common law;  it is a statutory misdemeanor. X o  
commo~l-law inlplicatioiis attach to the offense, and it is not c o ~ i d o ~ ~ c d  
by the renewal of the marital relation. 

Condonation in law is the corditional forgi~eness by a llusba~ld or 
wife of a breach of marital duty by the other, whereby the forgiring 
party is precluded, so long as the condition is observed, from claiming 
rcdress for the breach so condolied. I t s  basis is the agreement of the. 
partics to a civil actioll, not the consent of the State, ancl the colidi t io~~ 
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is, tlint the o r i g i ~ ~ a l  offense is forgiven if the d e l i i q u e ~ ~ t  will abst~iiil 
from the coniiilie~ioil of a like off( iisc afterw ards a ~ l d  t w a t  the forg i r i~ ig  
party with co~ijugal  kiniiiic~ss. I3isliop oil Narr iagc  a i d  Divorce, see. 53 ; 
 o or do,^ 2 % .  Gordon,  88 S. C., 45;  Lossi trr  1 % .  Lass i f e r ,  92 N. C., 129 0: 
l 'agc I - .  Pngc,  167 X. C., 346;  Jones  c .  Jones ,  173 9. C., 279. I f  tlic 
c~oiidition is riolated tlic original offeiise is rerircd,  I~lid cly 1 , .  HlnX( ' Iy .  
186 X. C., 331; but as any asserted coiidunation between tlie p a r t i v  
t1oc.s iiot affect tlie riglit of tlie Statc to prosecute the tlcfc~rda~rt, \ \ c x  

~ ~ c c d  not decide wlletlier his failure to support his ~ v i f e  efter tllcir r e t u r ~ ~  
to Aslicrille revived the origiual offrnse. 'l'lie statute of limitation. i* 
not involred. 

Tlie judgniciit is not co~~tl i t ional ,  as coiitc~idetl by the Icfei~dant, C .  8.) 
4449, S. 1 % .  TTicX.ers, 196 5. C., 239; but the order that  a capias issue at 
any time oil niotion of tlie solicitor is iiirffective. 8. P .  X c d f e e ,  189 
S. C., 320. I f  the judge liad no authority to direct tlic solicitor to ha\ c 
tlie capias issued, the order is iiot part  of the jutlgnlent; i t  is void. 
,q. 2.. T'ickers, 184 N. C., 676, 680. Thc  process map  i s q ~ ~ e  upon an ortlcr 
of the court. Wc find 

No  crror. 

STATE O F  NORTH CAROLINA EX REI,. THE NORTH CAROLINA BANK 
AND TRUST COAIPA4NY, GUARDIAN FOR KINNIS  BLAKENEY AXD 

JAMES BLAKESET,  v. L. L. PARKER, GUARDIAN, ET AL. 

(Filed 23 January, 1933.) 

Guardian and Ward I3 a-Court originally appointing guardian has jurih- 
diction to appoint his successor. 

The court originally appointing a guardian ordinarily has jurisdiction 
to appoint his successor though the residence of the ward may have been 
changed in the meantime, and this is especially true where suit against 
the original guardian is necessary to obtain a settlemenl. 

I ~ ~ ~ ~ . ~ ~ J  by defendants from Ogleshy,  J., at  October 'I'erin, 1932. of 
USION. 

Civil action for  settlement and to recover on guardian bond. 
T h e  essential facts are these: 
1. On 8 May, 1924, L. L. Parker  was duly appointed guardian of 

the estates of James  Blakeney and Kinnis Blakeney, minors six and 
eight years of age respectively who were at  that  time residing with their 
mother in Union County. 

2. The  Fidelity and Deposit Company of Marylaud lwcamr surety 011 

the bonds of said guardian. 
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3. 1 1 1  Xownihcr ,  1930, the said ~ni l lors ,  with their  ii iotl~er, 111oxc~t1 
across tlic linc into Chcsterfieltl County, S .  C.. nherc. they l i a ~ e  ~ i n w  
lived. 

4. 1 1 1  tlic fal l  of 1031, the said L. L. I'arkcr r e s i p e d  111s g u a r d i a ~ ~ s l ~ ~ l )  
of the estates of said minors, a f te r  b c i i ~ g  ordered to file his  accourlty nlrtl 
the clcrk of the  Superior  Cour t  of Union County appointed the Sort11 
( ' a ro l i l~n  Bank  a l ~ t l  Trus t  Oon~pal iy  guardiali  ill his  stc~acl. 

Thih suit is to recorer 011 the  bo~idb of the first guardialr. thc  :moullt  
b e i i ~ g  agrectl upon, if the  sccond appointment  be T alitl. 

F r o m  a judgiileut f o r  plai i~t i f f ,  the clcfeildants appcal,  :15sig1li11g ( ~ r o r .  

STACY, C". J. T h e  rule, gellerally accorda i~ t  wit11 thc tlecisiol~r, is that ,  
jLIrisdictio11 to appoint  a successor to a guardial i  ordiunrily wsidcr TI i th  
tlie court m a l c i ~ ~ g  the  o r & i ~ a l  a p p o i l ~ t m r . ~ ~ t ,  t l~ougli  t l ~ e  r c ~ i d e ~ ~ c c  of t h c ~  
\\art1 m a y  11a\e bcen changed ill the  n~t ' a~ i t in ic .  dS C'. .J., 1109. E s l w  
cially is this so, nllere, as  lwre, sui t  againi t  the origi11:ll guartiiarl a11,1 
his surety is  iwcc~ssary to obtain a s t~t t l (wclr t .  12  *\. k E:. E I I ~ .  of Lan.  
3 3  aird 120. 

N o r  a r e  our ow11 dccisloiis co~r t ra r in  is?. ( ' r ~ t l i c  1 . N[ i i iq l in  trl . 1 . id 
S. C., I S ,  6 7 s .  E.. 46. 

Affirii~ed. 

WARE COUNTY v. S I O N  FAISON.  

(Filed 25 January, 1033.) 

Taxation H c-Deed tendrred at foreclosure sale of tau certificate held 
defective. 

The owner of certain land failed to list same for tases. The land was 
listed on the t a s  books in the name of a person other than tlie owner 
irnd was sold for delincluent taxes and bought in b'y the county and the 
ras  certificate foreclosed: Held ,  the county could not conrey a good title 
to the ~)urchaser a t  the foreclosure sale it  being necessary that  the 
method for the listing and collection of taxes provided by statute should 
be followed. 

, ~ I T E A L  by dcfendaiit f r o m  Harris, J . ,  a t  Cllainbws ilr Raleigh. 14 
May, 1932. Froin T\Ta~;~. E r r o r .  
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T h i s  is  a c o ~ i t r o ~ e r s y  without  action. T h e  facts  a r c  ag  seed upon. Tlic 
action is  to  determine tlie val idi ty  of a forcclosure certificate of sale fo r  
tax of certain land. T h e  mater ial  par t  of tlie facts  agrecd upon for  thc 
tlccision of th i s  cause a r e  as  f o l l o ~ s  : ' .That fo r  a number of year? pr ior  
to and  f o r  tlie year  1926, and since tha t  year  there was and  is now listed 
on the t a s  books of Wake  County i n  tlie lianie of Mrs.  0 .  J. Shell 
estate 40 acres Oaks' Laud i n  S t .  Matthews Township ;  t h a t  the tnse.; 
fo r  the  year  1026, h a w  not been p a i d ;  tha t  the  l and  v a s  sold by slieriff 
of W a k e  County on 3 October, 1927;  tha t  W a l w  County became t11v 
last and liigliest bidder and receiwd f r o m  said sheriff a t ax  sales certifi- 
cate describing t h e  land as  '10 acres Oaks, S t .  M a t t h ~ w s  Ton~is l i ip . '  
T h a t  the records ill tlie ofice of tlic register of deeds of Walw ( ' o u ~ ~ t y  
tlisrlose t h t  tlic t ract  of 1a11tl sold uiider this proceeding shows f h n f  ilrl' 
f i t le  f o  f h c  1a;ztl sold was i n  one H .  I[ .  Powell;  t h a t  the  raid P o ~ w l l  ha. 
I I O ~  listed the property f o r  t a s  dur ing  t h e  past ten y x r s  as  rcquirctl 
by law. T h a t  on 1 4  N o w m b e r ,  1931, the c o m m i s s i o ~ ~ e .  prepared and  
t c ~ ~ d e r e t l  to the defendant a dtwl  f o r  said p r e ~ ~ ~ i s e s  but said tlcfclidai~t 
refused t o  accept same because of the points of differellee hetn(1c1i th( '  
1)laintift a i ~ t l  d o f c ~ ~ t l n i ~ t  as  11crcii1 set out b e i ~ ~ g  a s  followe : Tlie plaintili  
c o n t c ~ ~ t l s :  Tl iat  tlic dectl t e l~dcred  by the plaintiff to t h e  dcfr i ida~it  cover- 
ing said prcmiscs, dated 14 Sovcmber ,  1931, was  a goo 1 ant1 suf ic ie~ i t  
tlrctl to c o ~ r w y  tlw p r e m i w  ill f ~ c ,  f r ( v  f rom the  claim of ally per-oil 
v l i o m s o e ~  er." 

T h i s  contention T\ as tlisputetl by d e f e ~ ~ d a n t .  Tlie court below reiitlerctl 
jut lgme~it  f o r  p l a i ~ i t i f f .  Tlie d e f e ~ ~ d a n t  cxccl)ted and :~ssigntd ~ r r o r  to 
the judgtne~it  as  sig~ictl  R I I ~  apl)ealcd to tlic Supreme Court .  

J o h n  I T ' .  If insdale for plainf  ifi-'. 
E. D. F1owc1-s for d c f e ~ u l a n f .  

CLARKSOS, J. T h e  part ics  to the  colitrowrsy h a w  agreetl u p o ~ ~  tlic 
facts. Tlic question for  decision: Tl'as tlie deed good antl sufficient to 
convey the real  estate ill fee simple, f ree f rom the  claim of filly p c r s o ~ ~  
~ ~ h o m s o c l - e r ?  W e  tlii111i not.  T h e  record discloses ''tliar tlic ti t lc to th(1 
land sold was i n  olie H. H. I'on.el1." T h e  fac t  tliat liL5 has  ]lot listcd 
the property f o r  t a s  does not g i w  the r ight  to  list the l a ~ ~ t l  as  "Mrs. 
0. J. Shel l  estate" ant1 sell samc antl foreclose the t a s  ccrtificatt  :11lt1 
nlnkc a fw-simple titlc to t l ~ c  1:111tl, as  was :~ttcnil)tcd to bv ( I O I I C '  i l l  tlriq 
action. 

X. C. Code, 1931 (Michie) ,  i 9 i l ( 3 6 ) ,  ill pa r t ,  is :IS follon : " ( I  ) 
E c c r y  person ow~z ing  l i roper fy ,  rcal or personal, is required to  list," etc. 
I f  Powell did not list h i s  property, tlicre is a nictliod pro~i t l e t l  1,- I;LIV. 



S. (2.1 F A L L  TERM, 1033. 

Rauhr c. IKSUI~AXCE Co. 

S. C. Code, 1931 (Mich ie ) ,  7971(50) .  See, also, Public-Local Lanb ,  
1911. clinp. 452, scc. 14, applicable to Wake  County, S o r t l i  Carolina. 

T l ~ c  l a ~ r  is p l c ~ ~ a r y  as  to tlic listing ancl col lcr t io~i  of taxes, but thtl 
111etlioc1 prouitled by tlic Gcneral  Assembly must  he folloncd. K c  co11- 
itrue. but cannot makc, the law. I n  tlie judgriiel~t of the court helo\ \ ,  
tllere is 

E r r o r .  
- - -- -- 

'I. A. BAT71\I v. TIII.; KORTH RIVER IKSURAWCE COMPAKT OF TIIE CITY 
ok' KETV TOltli ,  I Y C ~ ~ P ~ ~ A T E D .  

(Piled 23 January. 1033.) 

1. Insurance P g-Verdict in this case held to suplwrt j~~dgment  in in- 
sured's favor. 

In this action to recover on a policy of fire insurance on a boat, con- 
tested by tlie insurer on the ground that gasoline was kept on the boat 
i l l  riolation of the terms of the policy, the verdict of tlie jury that an 
ansiliarg gasoline engine was necessary to the proper use of the boat 
is held sufficient to support a judgment in insured's favor, the Supreme 
( ' o l ~ r t  lluring decided on a former appeal that a small quantity of gnso- 
liue kept on the boat mould not avoid the policy if such gasoline was 
necrswrg to the 11ropcr operation of the boat, anrl the insurer knew of 
sucli iiecessity. 

2. Appeal and Error E b 
\There the charge of the trial court is not in the record it \\ill be l ) ~ e -  

<nmetl on appeal that tlie court clinrqed tlie law app1icnl)le to the fact*. 

A \ ~ > ~ ~ ~  \ I .  I)\ t lrfentlmt f rom JIoo,(,, Special  Judge, ant1 a ,jury, a t  X a y  
'~ t~ l ' l l l ,  1932, of \RE.  SO Cll'rOl'. 

r 7 1 11r fullov 111g issnei 71 e r r  s u b r ~ ~ i t t c t l  to the ju ry  i111tl tli(,ir allsn t , ~  

thcreto : 
I .  Ih t l  tlic clefmtlant coillpally issue the policy of i ~ i s u r a ~ ~ w  zuctl 011, 

a \  allcjgctl ill the  c.ornpl:til~t ! A ~ i s n c r  : Yrs .  
2.  K n i :  t h r  fcrrylmat "Rebtvca" destroyed firc 011 o r  about 1:: 

M a ? .  1927,  as  allrgetl i n  the c o r n p l a i ~ ~ t  ? Answer : 'Sics. 
3. .It the t ime of said fire n a s  g a s o l i ~ ~ e  being kept, u s t ~ l  or :11lov c'tl 

(-ill .:lid ferryboat ill \ iolation of tlic t t r lns  and  p r o ~ i b i o n ~  of ~ a i ( l  policy! 
. \ m n  er : 9 0 .  

4. 1V:ib i t  Iiccessnry to  use a n  aus i l i a ry  gasoline e ~ i g i ~ ~ c  illcitleutnl to 
the proper use a ~ l d  operation of said b o a t ?  h s n e r :  Tcb. 
.i. TS'hat amount ,  if any, is  plaintiff entitled to recowr  of the dt'felrtl- 

: I I I ~ '  A I r ~ s w e r :  $3,000 v i t h  i ~ ~ t e r c s t  f r o m  13 Ju ly ,  1927. 
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The defendant made several exceptions and assignments of error, one 
to the judgment as signed by the court belon-, and appealed to the 
Supreme Court. 

E l l ~ i n g h a u s  Le. Hal l  for plaint i f f .  
J I c X ~ c l l n n  (6 Xc311illan anc7 B ~ o o X s ,  PavXer, S ~ n i f h  tC. W h a r t o n  jot, 

defendant .  

CLARK~OS,  J. This case was before this Court on a former appeal, 
201 N. C., 445. I n  that  case a t  13. 448 i t  was said, citing authorities: 
"In Cyc. of Insurance Lam, Vol. 4 (Couch), section 9€6b, 1). 3347, tlie 
following principle is laid down : 'A condition against the use or keeping 
of gasolinc on the insured premises is not broken by its use to an extent 
necessary to carry oil the busiiless for which the iiisurcr knew that tlic 
property insured was nscd, and where both parties must ha re  knov-n 
either that  the business insured must be discontinued or gasoline used 
therein.' (Xote) 'The keeping upon iiisured premises of a very small 
quantity of gasoline for use in an engine used to operat? the ruachinery 
lrecessary for the business does not nullify insurance upsn the property, 
although tlie keeping of gasoline is prohibited by the pol~cy,  if premium\ 
were paid and accepted.' " 

The able axid lcarned judge who tried this case sukmitted ail issuca 
corering this aspect as follows: "Was it iiecessary to use an auxiliary 
gasoliiie engine incidental to the proper use and operation of said boat 2" 
Tliis issue was answered T e s . "  The charge of the court below is ]lot 
in the record and the presumption of law is  that the c o u ~ t  below clinrgctl 
tlie Ian. applicable to the facts. We think the answer "Y PS)' to this ~ S S U C  

~ufficient to support the judgmeiit. 
N o  error. 

C ' o s r o ~ ,  J., dissents. 

(E'iled 25 January, 1933.) 

1 .  Tvial M a:  Aplwal and Error J c-\Vhel.r parties (lo ]lot demand jiiry 
trial fncts found by court arc conclusive w l ~ r n  sulqm9ted by evidence. 

Where the trial court has fouud the facts upon a m~t ion  to set aside 
:I foreclosure of a tax certificate, and there has been no demand by the 
parties for a trial by jury, and the appellant has excepted only to the 
facts so found, he is deemed to have waived his constitutional right to 
trial by jury, and the fncts found by the trial judge Ire conclusive ou  
appeal nhcn supported by competent evidence. 
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2. ('ourts X c-Supcrior Court held to hare jilriscliction on itppc.al fro111 
clerk's order clvnying nlotion to set asidc tas forc~rlosi~rc.. 

Where  a t a r  certificate has  been forecloscd in a n  action insti tuted l ~ y  
tlie con l~ ty  in tlie Superior Court, and t l~e rwf ' t e r  the  owner :rnd mortgagtXt3 
file a ~xttitiori in the cause to set  aside the decree and  judgment of cow 
f i rn~at ion ,  \vliich mut io~l  is  denied by the clerk u ~ o n  n hearing before him 
:tntl :in al~11c~:tl taken to the  Superior Cour t :  Held, the  case is  properly 
in t l i ~  S u l ~ ( ~ i ~ i o r  ('o111.t. ( I .  S., (;:%, :III(I it 11:1s j~~r is t l ic t ion  to 11o;1r ; I I I ( I  
determine the  motion. 

3. Taxation C a-Law in force at tinlc (1c~tr~'niinos tlie \alitlit~ of the 
listing of pro l~r ty  for taxes. 

The  questiim a s  to nllcther certain lalids \ \ e r e  validly listctl for t a u X \  
for  a c('rt:li11 year muht be dctcrmined by the  law in force a t  the tiniv 
relating to the  listing of property for  tasos.  

4. Snmr-It is the nondelcgable duty of the. cliai~mian of tlw cwunt) 
connnis4onc.r~ to list properly not givcn in by the owner. 

('1ia~tc.i 71,  Pu1)lic I,n\vs of 1927, must  be construed as n \vhole. ;111cl 
w c t i o l ~  7 3  thcrcv~f requires t ha t  the  c h a i r n ~ a n  of the  board of county c o n -  
missioncxrs s l ~ t ~ l l  c'samint, tlic t a s  list and i ~ ~ s e r t  therein a11 prol~cr ty  i ~ o t  
given in,  and shall  charge the  o w l e r  with the s ta tu tory  lrriialty, an(! 
\ \ . l~ere the county l k t  taker  has  inserted on the t a r  list certain 11rol)ert). 
11ot given in 1)y the owner for  t ha t  year instt,atl of callil~:. t l ~ c  niatter  to 
tht. nttr\ntion of the chairman, the listing of the  l?rol)crty by the list tnkc,r 
is void. thc tluty of tht. c l i ;~ i rm:~n  of the bcnrtl of county co~umiss io i~ers  in 
this resl~cct being nontlel(~gt~ble. 

JYl~crc, u11c11i pctitioll ant1 ~iiotioli in the  cause by tlle owners of land ant1 
the trustees a ~ ~ t l  ccstui qrtc trrlst in a t ru s t  deed t l ~ e w o n  to set  aside :I 
forec1os111.c of :I t ; ~ s  (.ertificatc on the  land i t  aplrears t ha t  the  owners 
t ~ f  the  l:u~tl ; I I I I ~  t l ~ c  t rns tcr  mid ccs t~i i  clue trust  livcd in tlie adjoinirig 
c.onllty nntl \vtsre not lrclrsc~nally scr red  \vitli summons or given notice of 
t l ~ c  1~rocwtli11r.s and tha t  the  owners' residence was  disclosed by his list- 
iug of tlie 11rolrc'rty for  t:~sc,s for the  1)revious year, and tha t  the  Ian11 
\v :~s  not la\vfully l i s tc~l  for  taxes for  the  year for  which i t  lvas soltl. and 
tha t  tlic petitioners upon 11trtic.e of the foreclosure filed their  petition ant1 
tentl(~wt1 the  : ~ n ~ o ~ u ~ t  of the tnxes :  Hcld. the  forcc1usu1.e ~)roccecIirig of 
tlic. t ax  certific.atc is in :I c20urt of equity, and  the  tr ial  c o ~ ~ r t ' s  decrcc 
w t t i ~ ~ g  :rsitle the t n s  forcc*losure \vill lw a l~s ta ined on a ~ p e a l ,  the tnses  
rcwninil~ji  ;I lien on the  l t~ntl  until they a re  paid, ant1 the c'ounty lwiliq 
1111dcr tluty to maltr rcstitutitrn to the 1)urchasers a t  the  f~~rcc losu rc  sale. 
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This is a suit brought in the Superior Court of Madison County 
8 September, 1930, by Madison County v. F rank  Coxe and wife, Mrs. 
F rank  Coxe, C. R .  Bishop and wife, Pauline Bishop, to foreclose a tax 
sale certificate for the delinquent taxes of the defendant F rank  Coxe, 
for the year 19'28, held by the county of Madison. The  records of Madi- 
son County sl~owetl that  F rank  Coxe and wife, Ju l ia  Lord Cose, hat1 
conveyed the land in  controversy on 1 October, 1929, to C. R. and 
Pauline Bishop. On 18 Narch,  1930, they reconveyed the land to F rank  
Coxe. There was no legal necessity to have made the Bishops party 
clef endants. 

The court below found the following facts and rendered judgment as 
follows: "This cause coming on to be heard before his Honor, H. Hoyle 
Sink, judge holding the regular May Term, 1932, of the Superior 
Court of 3Iadison County, on an  appeal in the above cause from an 
order of the clerk of the Superior Court, and being heard, and after 
hearing the evidencL and argument of counsel, the cou-t  finds the fol- 
lowing facts : 

"1. That  on or about 8 September, 1930, the plaintiff Idadison County 
ilistituted an  actiori in the Superior Court of Nadison County to fore- 
close a tax certificate in which complaint it is alleged that  taxes 011 tllc 
property belonging to tlie dc>fendant F r a i ~ k  Coxe on 1 Nay ,  1928, 
amounting to the sum of nillety-eight and 20/100 ($98.20) dollars had 
not been paid. 

"That a copy of the said tax certificate is at tacl~ed to the plaintiff'i 
complaint in the above cause, and is made a part  of this finding of fact. 

"3. That  sunimons was issued in the a b o ~ c  cause against Frn111r E:. 
Coxe and wifc, Nrs .  Frank E. Coxe, C. R. Bishop a d  wifc, Pauli~~cx 
Bishop, on S September, 1930, directed to the sheriff of Buncombe 
County, and r ece i~ed  by said sheriff on 8 September, 1930, up011 wliicli 
is the follo~ving re turn:  'Due search made and F rank  E. Cose and Xrs .  
Frank E. Coxe not found in 13unconibc County, and C. R. Bisliop nlid 
Pauline Bishop not found i11 Bunconibe County. J. J. Bailey, sheriff 
Buncombe County, by D. 31. Snelson, deputy sheriff.' 

"4. Upon tlie return of the summons aforesaid to the clerk of tlic 
Superior Court of 3Iatlison County, an affidavit for an ordcr of publi- 
cation Tsas made on 15 September, 1930, by C. J. Wild, cliairnial~ of 
the board of county commissioners, which affida~it  is made a part of this 
finding of fact, and upon which affidavit the said o rde~ ,  of publicatio~i 
was made. 

" 5 .  That  the defendants and petitioners, George 31. Pri tchard,  trustec, 
and Sallie Potter Coxe, mere residents of the city of -~sheville, county 
of Bunconlbe, and State of h'orth Carolina, a t  the time said action v n s  
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comrne~~ced  i n  tlie Superior  Court  of hIadison County, and n e w  ilot 
rnatle part ies  to said proceeding. 

"6. T h a t  on March,  1938, F r a n k  P o s e  and  wife, J u l i a  Lortl 
Coxe, George %I. Pri tc l iard,  trustec, and Sallie Po t te r  Coxc, f i l ~ t l  a 
petition i n  tlie cause, before t h e  clerk of the Superior  Court  of 31atliio11 
County, and  moved to set aside t h e  interlocutory decree and judgmeilt 
of confirmatioil in  the a b o ~ c  cause and  dismiss the  action, wliicli 111attc.r 
was duly heard before tlic clerk of the Superior  Court ,  arid petitio~rcr;' 
motion deiiied, a ~ i d  ail appeal  was duly taken to tliis cour t ;  that  ihc, 
petitiolrers hereill had no notice of tlie ~ n s t i t u t i o n  of said action or the 
cmtcring of said judgments and decrees and  orders un t i l  some time tlur- 
i ~ r g  tlie la t ter  p a r t  of xorember o r  the first of December, 1931. 

"7. Tliat on 1 X a y ,  1925, F r a n k  Cose was the owner of tlie prolwrty 
described i n  tlie complaint i n  tliis cause, and  said property w a i  not 
listed f o r  taxes f o r  the  year  1925 by the said F r a n k  C'oxe, or hy h i <  
agent tluly authorized or  mith his  knonledge, consent o r  procnreirie~lt, 
o r  by tlie board of c o u l ~ t y  commissioilers, as prescribed by statute, the 
olily listing of said property being as  shonii by a copy of said 11-t 
qlieet licreto attached autl made  a par t  of this finding of fact.  
"S. T h a t  tlwrc n a s  110 order  or m i ~ i u t c s  of tlie board of coiiinii.sio~it rs 

antliorizing or directing tlie listing of tliis property fo r  taxes fo r  tllc. 
? c a r  1928, the only order appearing of record u i t l i  respect to the  l ~ s t i i ~ g  
of taxes for  t h ~  yc,nr 1928 being a s  fol lons:  ' l i s t  of tax l i i tcrs  a~rt l  
assessors z~ppoiiited by couiity commissioners f o r  tlic 1 ariouc; tow~lshil),  
aiicl n arcls of the county, Xoiiday, 2 Apri l ,  1928 : J. Wil l  Eobcrts.  qupe1.- 
T isor. Yo .  1 Toniisliip, W a r d  I ,  W a y n e  Fisher ,  Narsliall ,  X. C., Route 
3,' and  the11 fol lons the  names of t ax  listers appointed for  the T arlonz 
ton nships i n  31adison County. 

"9. Tl iat  tlie property n a s  tluly listed by F r a ~ i k  Coxc tlirougli 1115 
duly appointed agent, W. 13. Ramsey, f o r  the > e a r  1927, a t  xl i ich tinle 
the real property of Madisoil Comlty was reassessed for  tas:~t ion hy the 
c~onimissioncrs appointetl f o r  t h a t  purposc. 

"10. T h a t  the  sale of said ln-operty under  tlie interlocutory tlecrce 
cnterccl i n  tlie above cause was made by Jolili -1. IXe~~dr icks ,  roriiniis- 
slonw, pursuant  to the iioticcs appear ing  i11 the record, on 5 Julie, 1931, 
a t  t w e l ~ e  o'clock 1ioo11, a t  t h e  courtliouse door, and report  of said snlc 
tluly filccl by said commissioner on 5 J u n e ,  1931, that  S. T3. Robert,  :lnd 
Xoy L. Gudgcr hecamc tlie last and l~igliest bidders t l~crc for  i n  the su111 
of t h e e  liuiidrecl sixty-qe~ ?11 and 99/100 ($367.99) dollars. I t  fu r ther  
apl'ears f r o m  the  erideiice i n  said cause asking f o r  corifirrllatio~i of said 
sale, and tha t  the commissioilcrs be directed t o  make  ant1 deliver a clcetl 
fo r  same in n liic.11 mot~oi i  i t  appears  tha t  tlie hid n as t ~ \  o liundrctl ~ 1 s t ~  
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m t l  44/100 ($260.44) dollars. T h e  court  finds as  a f w t  t h a t  I IO  fu r ther  
w l c  of saitl propcrty was ordered by the court o r  f u r t h r r  advertise- 
ment other  tlian appears  i n  the record. T h e  court f u r t h e r  finds a s  ti 

fact t h a t  t:lses fo r  thc ycars  1029 and  1930 were paid out of the funds  
rcccivctl a t  said co~nn~iesioncrs '  sale i n  this proceeding, and a f te r  tl1t1 
1)nynicut of said tascs  and  t h e  costs no surplus was left.  

"11. T h a t  on and  prior  to 1 May,  1928, F r a n k  Cox,. \ \as  tlie o w w  
of t n o  t racts  of In11c1 ill M a d i s o ~ ~  County, tlcsc.ril)ctl i n  a tlrecl f r o m  
T ~ I I ~  Ball a ~ ~ d  \n fv .  Jfarr ic t  S. Ball, to F r a n k  C o w ,  (la ccl 5 May,  1026, 
and rccortlcd ill thc  oficcl of tllc register of tlectls fo r  ? la t l i so~l  County. 
Sort11 C'nrolil~n, in  Book 46, p. 546, and  t h a t  a t  tllc t ime of the pur -  
r l ~ a s e  of said p ropr r ty  fro111 T o ~ l y  Bal l  aforesaid, F r a n k  Cose  esecutetl 
autl tlrliveretl 11is certain promissory notes a g g r c g a t i ~ ~ g  the s u m  of 
t w l w  thousand seventy-two dollars ($12,072)) and to secure the pay-  
i n c ~ ~ t  of t h e  sanlr,  csrcnted and  dclircrcd to  Gcorgc 11. I'ritchard. 
trustcc, a tlcctl of trust.  n.hic311 tlccd of t rust  is  duly recorded ill t l ir  
office of the  register of tlcctls f o r  Madison County, S o r t h  Caro l i~ ia ,  ill 
Book 27, 13. 1'7, a11d tllnt Stdlie Po t te r  Coxe i s  I I O W  the onllcr,  i n  due  
caoursc, a d  for  :i ra luahle co~~si t lcrat ioi i ,  of fire of said ~ o t r s  i n  the P U ~ I  

ctf five 11~11dred three dollars ($503) each, rotal l i~lg tho s u l ~ i  of t~vcnty-  
f i \ t ,  111uldrc~l f i f t cc ,~~  dollars ($2,212) ; that  said notrs  art1 unpaid an(l 
i r1cs  ;I lalit1 a~r t l  h n l ~ s i s t i ~ ~ g  litw 011 tho real 1)roprrty (1 wribct l  thereill. 

"12. I t  i5 agrortl by a11 part ies  mltl the. court find,, : I \  :I fact tha t  
F r a l ~ k  C'osc autl F r a i ~ k  E. C'ose is o m  ant1 tllc same l)ersoll. 

"13. Tllc court furtlit!r finds a s  :L fact  tha t  tllc order>, jutlgnirnts a ~ l t l  
tlccrccs c ~ ~ t c r e d  i n  the  ahove cause a r c  void and of 110 cfl'cct a11d tha t  tlw 
w l c  of said propcrty made  by tlic comrnissio~rer a11d the tlcetl inatlc ill 
l m r * u a ~ ~ c " e f  saitl salc, is i n ~ a l i d ,  void and of no effect, nntl tha t  tlic 
ti t le and r ights  of t l ~ e  d e f r ~ l t l u ~ ~ t s  in  and  to w i d  p r o p 3 r t y  is ]lot for(,- 
c~losed by said procccdiilg. 

"14. T h e  court finds a.; a fact  tha t  the  property rcfcrretl to in  tl~c, 
1)1( adings is s l i o ~ v l ~  olr the f a c ~  of the t a x  records, other tliau tllc list sheet 
of M:d iso~i  C o u ~ ~ t y  in  tlic sninc forni as  o t l ~ e r  property a ~ ~ t l  osccpt tllc' 
l is t i l~g,  was regular ly sct u p  ill a ~ ~ d  upon said record. 

((15. Tlie court finds as  a fact  tha t  tlie a t torney of 1 word  for  Sallic 
I'ottcr Cose, a t  t h e  licariiig and  i n  0l)en court,  offered to p a y  taxes to  
J lad i son  C o u ~ ~ t y  for  thc years  1028, 1029 and  1930, and which offer 
m s  not acccpted by said county. 

"16. T h e  court fi~lds, and i t  is  agrcctl, t h a t  the l a ~ ~ d s  described ill 

tlic pleadi~lgs n a s  tlic only land onnctl by F r a n k  Cosc  ill Madis011 
( 'ounty i n  192s)  a11d that  the same co~~s is te t l  of two adjoining tracts. 
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24 Xfarch, 1932, by George M. Pri tchard,  trustee, Sallicl P o t t w  Cosc. 
F rauk  Cose a11t1 Ju l i a  Lord Cose. 

'I'lle court below foul~tl  the facts a d  t l~e re  was snficic~rt conlpetc~rt 
cvitlcl~ce 011 tlie record to s u s t a i ~ ~  same. The  plaintiff did ]lot t le~l~antl  
a jury tr ial  if t hew wcrc disputed facts to he p:~ssetl by a jury. 
nor did tlic plaintiff co~ise~i t  to the findings of fact. Tl13 plaiutiif did 
111nkr mnlry e sccp t io~~s  and a s s i g ~ n u e ~ ~ t s  of error to the facts as found. 
We think they cannot be sustained from the view n c  takr of this c2asc. 
The  fil~diilgs of fact support the judgment and therr  heiug suficicwt 
coiiipetel~t evitle~lce to sustni~i  them this is co~~clus ivc  i l l  this Court. 
l i o ln t c s  E lec t r i c  ( ' 0 .  t!. I 'o~c~er Co., 197 S. C'., 766. C o l , ~ a r t l  r ,  I l i ~ u s .  
108 S. C., 270; Jlot*ris r s .  I-. cY. B. C o v p o ~ a f l o n ,  198 S. C., a t  p, 708; 
C'lrcc~ltller 1.. C'onabec~~.,  198 S. C., at  11. 758; IZocbutX r s .  Suwfy C'o., 
200 0, C., a t  p. 109. 

Wc tliiuk that 011 tlie c ~ ~ t i r c  record ill this cme O I I  tlw u~~t l i sputed  fact, 
1)lnintiff is not c ~ ~ t i t l c t l  to recowr. The  cnse was 11roperly ill the 
Superior Court. 

111 S i r ~ c t l  1 % .  Iliglrlc a y  ( ' o m p a n y ,  194 S. C., at  pp. 4'7, 48 is tlic follo\r- 
i ~ r g  : "The judge of the Superior Court, i n  the esercise of his supcJr- 
visor?. 1)0wcr, may require the rlc>rk to selltl up  the appetll, or tr:~usfcr 
tlio case to the c i ~  il-issue docket for trial, which seems to 11ar-e bee11 
tlollc ill tlie instant proceeding. l f  icks u .  Il 'oofen,  173  S. C., 597; R. I?. 
1 % .  Iiirzg, 123 5. C'., 434." C. S., 636; l f o r c ~ a ~ d  1 % .  I l i ~ r s o ~ ~ .  101  S.  (I., 
366; Liyhf L f o ~ ~ ~ p u n y  L'. IZCCIYS ,  108 S .  C., 404. 

' 1 ' 1 1 ~  court below found the f o l l o w i ~ ~ g  facts:  "That O I I  Xarcll,  1932, 
Fr2111k Cosc ant1 wife, Ju l ia  Lord Cose, Gcorgc 11. I'ritoliard, t rustw. 
; I I I ~  Sallie Potter  Cosr, filed a pctitioii in the cause, before the clerk 
of t l ~ c  Superior Conrt of Madisol~ County, a d  nlo~ecl to set aside the 
i ~ ~ t t ~ r l o c u t o r y  decree mid judgriiel~t of co~ifirrnatioil in tliz above cause 
autl dismiss t l ~ e  nctioll, wl~icli matter was tluly heard before the clerk 
of tlie Superior Court, and petitio~rers' motioi~ denied, a ~ r d  a11 appcal 
\ \ a s  tluly taken to this Court ;  that  the petitioners hereill hat1 110 11otic.e 
of the i i l s t i t u t i o~~  of said :1ctio11 or the elitering of saitl j ldgineilts ant1 
cltwecs and orders u ~ ~ t i l  some ti111e t luri l~g tlw latter part  of S o w m b c ~ r  
or the first of Dcccrnber, 1031. 

"That 011.1 May, lDdS, P rank  Cose was the owner of tlie property 
described in  the cornplaint in  this cause, a i d  said p r o l w t y  was not 
listed for  taxes for the year 1928 by the said F rank  Cose, or b- his 
ngcnt duly authorized or with his k~~owletlge. consent or procure~iient, 
or by the board of county commissioners, as prescribctl by statute, tlie 
o111y listiug of saitl property b e i ~ ~ g  as s l ~ o n n  by a copy of said list sheet 
11cwto attaclictl a ~ r d  lnadc a part of this finding of fact." 
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TVe think the  case of P l ~ i l l i l i s  1 . .  K e r r ,  108 N. (2.. a t  pp. 254 a l ~ d  23.5, 
tlilriai~ r of this c a w  : "Tlw q u t d o i i  is to be clett~rnlined by the  lau  
n l ~ i c h  was ill force ill 1923 alld 192-1. Puhllc  Laws, 1933, chap. 12. 
T h i s  act  coi~taiils the scctioils up011 nhicli  rests the decisiou in R r x f o r d  
1 . .  I ' h i l l~ps ,  s11p7.u (159 S. C., 213) .  Sec t io i~s  5217, 5222, 5227 of the 
R c \  isal, cited ill the ol)inioil, a r e  brought forward 111 tlie act of 1923 
as s e c t i o ~ ~ s  23, SO, 27. They  provided that  the onllcr i l l  pc rso i~  shall 
mike ;I r e t u r l ~  of his  property u11du oath, o r  ill certain cases by all 
agiwt. R ~ r i s n l ,  52lh,  act 1923, sec. 24. I f  tlie owi1t.r fails to make sucli 
r t , t u r i ~  tlie cha i rn l :~ i~  of the hoard of comni i ss io~~ers  &ll list the descrill- 
tlo11 n11(1 raluat1o11 of t 1 1 ~  property llot g i ~ c ~ l  i n  fo r  taxation. Revisal. 
,5233, atst 1923, sec. 7 3 .  A \ ~ ~ t l  if sucli property is oniittctl f rom the list tlic 
1)oartl of conimissio~lers by tlie c l i a i m ~ a l ~  sliall ntltl to tlic simple tascs  
of t l ~ c  current  year  2111 t a w s  due for  precetlillg years n it21 23 per c e ~ ~ t n m  
i n  addition to the tax nit11 11hic11 the o w ~ i c r  would othc~rwise be charge- 
:~l)lc. Rerisal ,  5232, act 1023, sec. 75. T h e  tlpf(wt1ants say, l ionercr ,  
that  tlic list takcr  has authori ty  to list tllc p r o l ~ c r t y  of a deli~~cjlicirt on Iler 

xirtue of the  act of 1017. I'uhlic Laws, 1917, cliap. 23-1, scc. 25, act 
1923, sec. 25, C. S., 7923. T h i s  s tatutc  nialrils it  the tluty of the county 
cor l~rn i ss io~~ers  nlld the  several list takers 'to bc constantly looki~lg out fo r  
p ~ m l ~ i ' r t y  w l ~ i c h  has 11ot b ~ i w  listed for  taxat iol~. '  Such  property ~ 1 1 ~ ~ 1 1  

tlisrovcretl sliall be duly placed upo11 the asscssmeut list aud prope~,l?- 
;~sscsscd for  taxation. B y  wliorn? B y  the c l l a i r ~ n a i ~  of the hoard of . . 
c.orllnllssioller.2. IIc :rlo~le is charged with the du ty  of eiiterillg up011 the 
tax list property 11ot givc.11 ill by the onl l rr  or his agc~l t .  , k t  1923, s w .  - - 
1 3 ;  I?e.rfortl. 1 % .  Phillips, supric. H e  must not only list the  p roper ty ;  11c 
rl~u.;t i~nl~oscx the 1)rtwribetl pe~lwlty. '1'0 this c11t1 the list ta1a.r shol~ltl  
I : ~ ) O I I  disco\ c ry  w t u r l ~  to t l ~ c  c o n l n ~ i s s i o ~ ~ e r s  ally propcrty 11ot listed f o ~  
taxatiolr. TYllctl~er his t l i s c o ~ e r r  is beforc or a f te r  tlie tax l i i t  has  bw11 

T h e  question ill this case is  to be di~terlninctl by tllc law ill forre  at  
the  t ime for  l i s t i ~ ~ g  the property fo r  taxes. l'ublic L a n s ,  1027, chap.  
71. 011 e s a m i ~ ~ a t i o u  n e  f i ~ l d  tha t  the law is practically the same as  tlw 
Iicriqnl, sees. 5217, 5218, 5222, 3627, 5232, 5233. Revisal of 1005, Vol. 
2. Section 5232 is as follows: "111 all  caws where the hoard of comlnis- 
sioliers shall have o n ~ i t t e d ,  or ill ally fu ture  year  shall ornit to enter 
upon the  duplicate of their  county ariy land or toxvn lots situated within 
their c o u ~ i t g  subject to tasat ion,  it  shall be their tluty ~11e l1  they enter 
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t h r  s u i w  to tluplicatc tllc ilcst s ~ ~ c w c d i i ~ g  y w r  to ntltl the  t a m % -  of 
tlrc cwrrcllt y c : ~ r  the. sinlplc tnsrs  of cncdll a i~ t l  c ~ w y  l.rccctlii~g ~ ( > : I I .  
i l l  n.hic.11 sucll h i l t 1  or tow11 lots shall so 1r:rrc~ cw:rl)tvl tas:rtio~i,  ?\.it11 
twc.nty-fiw 11cr w ~ ~ t u m  ill add i t io i~  tl~crc,to, so f n r  bnc.lr a s  t11v snic! I : I I I ( ~ G  
l i :~v(> (w:11x'd tt~snrioir," ctc. l'ul)lic* Ln~vs ,  1927, c l ~ n p .  71, scc. 72 .  

1Ll1 isa 1, .strji~.tr, st1(,. j23:l : '"I'l~c c l l n i ~ i ~ ~ : l l l  of tlr(' ~ K I : I I . ~  of (,o!ll~l~is- 
.s iml~rs  s h l l  o : x ~ ~ ~ i i ~ c  tlie t ax  list fro111 ( ~ ( 3 1 1  tuu.11~11ip fo * th,,  pi^ v i t111 .~  

ycXar a ~ i d  i l ~ w r t  ill said list the d t w r i l ) t i o ~ ~  ai1~1 v:r111:1tio11' of all  p ~ ~ o p ~ l r t y  
~ ~ n t  givc~li ill. : I I I ( ~  slrall c l ~ a i y c  all  iucll l ~ o r s o ~ l s  with tloublr' thcl t i ~ s  \\.it11 

\\.l~icll t l ~ c ~ y  1vo111tl o t l~rmr isc  br~ cl~:rrg:.c:~l)lc u ~ r l c s ~  s :~ t i s f : rc to r~  t~sc~irw 
tllcrrfor 11c> r(~i1(1(~1.(~(1 to t 1 1 ~  hoard of commi~i:io~lors," c tr .  

l'ublic I,n\\.s. 1927. chnl). 71, scc. 7 3 :  "The chairn! :~i~ of thc, l)o:l~xl of 

1.u1r1111is~io11c~l.s ~ l r i ~ l l  c w i l r ~ i ~ l r  the t:ls list froin P : I I ~ ~ I  ton.~li;hil) fol, ! I I P  
11 r rv iou  yc,ar, c111(1 i ~ t w ~ ~ t  i ~ i  sui(1 /kt t11 dcwript  in11 u z~,llu<l/ ion of ( ( 1 1  
p ~ v p r f ~ j  iioi ! j i r (~~t  ill, :111tl shall cliargc all  such pcrso~ls  wrfll t i r i ~ ~ ~ t , ~ / - , / i ~ ~ c ~  
 PI* ( , c~u/ur i~  ill ntltlitioll to t l ~ r  t : ~ s  \vith wllicli they ~voultl  otl~cr\\.i.c I , ?  
c ~ l ~ a r g c ~ ~ l ) l o ,  u1110ss sntisfac'tory cscme tlicrcfor 1)(1 rc~~t lc rc t l  to tl~c, IKI:I IYI  
of c ~ o ~ n n ~ i ~ s i o ~ ~ ~ w  011 or  before the  first X o i ~ t l a y  ill October. . . . I t  
shall hc tlie du ty  of the  colilnlissioi~cra of cac.11 caoul~ty to c,ulploy ti colir- 
11ctc.llt I I ~ : I I I  \\'11oso cluty it shall be to S ~ ) C I I ( ~  slwh tirnc' : i i  the co111111is- 
s i o ~ ~ r ! r s  I I I : I ~  ( 1 ~ ~ 1 1 1  i ~ ~ c e s s ~ ~ r y  to n i a l i ~  tliligcii~t scnrrll fo r  p r o p ( ~ t y  ]lot 
listed f o r  tascs, a l ~ t l  to put  such property on thc  t a s  booli::," ctc. 

Section 73, chap.  7 1  of Publ ic  Lnws of 1027, must be c ~ o ~ ~ s t r u c ~ l  ax a 
\v l~o l (~ ,  ]lot ~ ) icwl~lc ,a l .  "7'0 11111 suc,lr 1 1 1 v p ~ 1 y  on thc~ / ( / . I  bool,.~." ' I ' l lc ,  
record discloses :I t2o~i11)ctc~~lt I I IRI I  TWS c~nployed,  but llc n a s  to  f i 1 1 r 1  th(> 
t le l i~lquc~it ,  nlltl i t  was t h e  d u t y  of tlie c l i a i rma~l  of thc. l~onrt l  of (YJIII- 
missioners to a t l~ l~ i~r ie tc>r  011 tlle llarty fo r  his  omissioi~ in  a c c o r t l : ~ ~ ~ ~  
\\.it11 the statute. T h i s  was not done. T h i s  du ty  calli~ot bc tlolcgatctl 
to another. T h e  alleged listing never lint1 life. 

l u  the lxcscut case t h e  plai i~t i f f  co i~ tends  t l ~ t  thc 1'71 i/iiijs cnsu, s ~ r p ~ ~ r ,  
is 11ot applicablc~ :IS i t  "did 11ot o r i g i ~ l a t c  fro111 a fowc~losure l)rocrtlurca, 
hut 011 a t ax  ( l ~ t d  riintlc by the t a s  collector to the l)urcl~ascbr of the ln~rtl .  
nt n snlc of land by the tax rollector fo r  d c l i ~ ~ q n e i ~ t  taxes." T h e  l'lci//iI~.u 
c,clsc,, Sllpl'(7 (19s S. C.)! is bottomed 011 the sou1111 pri~~cipll: ,  wliicll is sc,t 
fo r th  at p. 2 3 6 :  "Tllc provision i n  r e f c l m c e  to tlic a u t l l o r i t a t i ~ c  l i s t i~ lg  
of p r o p ( ~ y  is  n basic rcqu i rcw~c~l t  of the I a n .  T h i s  c o l ~ c l u s i o ~ ~  is ~yacdl~tvl 
nntl ul)llcltl ill 1 2 c . r f o t ~ l  1%. I'hillips, s l r p n ,  arltl in  1jvic.c I , .  Slcrqli', IS!) 
S. C., i 5 7 . 7 '  

I'laiiltiff c~it(w O ~ U I I ~ J P  ( ' ( I .  1,. IIri/~so~r, 202 S. ('., 424, a t  11. 427: it  is 
clearly stntcd : '(13esitlcs, the  trustees of tlie p e t i t i o ~ ~ c r s  x e r c  part ies  
dcfei~dmrt and wcrc served x i t h  process." ( k m ~ n o n  1%. 70????.s0??. I 2 6  
S. C., 64 ;  .Toi~c,s 1%.  ll 'il/iams, 155 S. C., 179. 



(Fi led  25 J n ~ i u a r x ,  1033.) 

1 .  Receivers A a-Tnticbr tlic fncts of this raw thr appointment of a 
recc>i\er for solvent clt'btor is upheld. 

JVl~ilc ordi i~ar i lg  a recaeirc,r will not be npgointecl for  n debtor where 
i l~ so l r t~ncy  is  uot s11o\v1i, t l i ~  :~l)l)ointment of a receivrr in n general 
rretlitors' bill will not be held for  er ror  when the  dehmtor joins in the 
request for  the receivership nntl noric of the creditors object to  the  a p  
l~oil l tmcnt of tllc recrivcr, nlrd the rcccirer is appointed for  the benefit 
of al l  crcclitors and their  r ights a r e  protected in accordnrlce with their  
c.lnims for l~r ior i ty ,  ant1 the  cause is  retained by  the  court. 
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I 2. Same-Reduction of claims to judgment is not prerequisite to credi- 

I tors' right to file a general creditors' bill. 
A suit in tlie nature of a general creditors' bill may be instituted under 

our stotutes by creditors before they hare  reduced tlieir claims to judq- 
mtwt, it being lrerniissible for tlie creditors to join in one :~ction a proceed- 
ill:: to recorer judgmeilt for the amount of tlieir debts a i ~ d  to subject tlie 
tlcbtor's 1)roperty to the payment thereof, the Superior Court having juriq- 
diction of both legal and equitable matters, and the court niay proceed 
to tletcrmine the validity of tlie debtor's deed to liis son, attacked by the 
c red i to~s  as  being roluntary, and to determine tlie rights of the parties 
;1nd fis the l~riorities of payment. 

3. Receivers E b - Allowing creditors b~inging indellendent actions 
priority in accordance with date of docketing held not error. 

Where indel~elident actions by creditors have been brouglit against :I 

tlebtor \ ~ l i o  is also a defendant in  a suit in the nature of a general credi- 
tors' bill, it is not error for the court, upon a proper s l ic \~ing,  to permit 
the plaintiffs in tlie independent actions to proceed to judgment, restrain 
tlie issuance of twxution by them, and preserve their rights of priority 
in the snit iu tlie nature of a general creditors' bill in \rhich they h a w  
been made parties, tlie docketing of their juilgments being a lien upon the 
clebtor's lands in :mordancc with the date of their docketing, C. S . ,  614, 
cwtitling tliem to priority of gaymeilt after the payment c~f taxes. 

A \ ~ ~ ~ ~ ~  by certaiil  creditors of defelidaiit, J. W. Walker ,  f r o m  ,$'ir~X,, 
C J . ,  at  Llllgllst T e r m ,  1032, of CHEROKEE. .iffirnled. 

CLARICSOS, J. W e  h a l e  react the record a n d  examined tlie briefs of the 
l i t igants  carefully. T h e  ~ v h o l e  proceediilg is peculiar ill m a n y  respertz 
:111tl n e  ni l1  have to ('fish out" t h e  mat te r s  to give i t  proper  considerll- 
tioil. It appears  f r o m  the complaint  t h a t  tlic assets of t h e  defcndaiit 
J. W. W a l k r r  ill real alitl persolla1 property amount  to some $131,621 
a ~ i t l  liis l inbi l i t i ts  a r c  approximately $85,000. T h e  action is ill tlic 
i ~ a t u r e  of a creditor's bill. T h e r e  is no  i n s o l ~ e a c y  f r o m  the  pleadiligs, 
t l ierefore there  could hc> no r c c c i ~ e r  appoi~ i tcd  on t h a t  account.  Il'oorlull 
I * .  Bad . ,  201 X. C.. 428. 

T h e  plnii~tiff ill tllc p rayer  fo r  rclief sets out the gi~oul ids:  
1. T1i:lt they do I inw a ~ l d  recover of the dcfclitlal~t,  J. 'W. Walker ,  thc  

amouiits due  tliem rcsl)ectiwly 011 the i r  said clailiis. 
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2. T h a t  the alleged conveyance f rom J. W. Walker  to  liis SOH,  autl 
codefendant, Wil l iam T a l k e r ,  be declared x oid as  having been voluntary, 
and as  h a v i ~ l g  been executed by said defenda~i t  without consideratiotl, 

a lolls. and n i t h o u t  retaining assets with which to discharge liis oblig t '  
3. T h a t  tlie court do take charge of tlie aforesaid assets of tlcfe~ltlant. 

J. W. Walker, and  administer same through a receiver as  a cornnioll 
fund  f o r  the  benefit of all  his  said creditors, a n d  

4. T h a t  the three creditors hereinbefore referred to ul io  have b c g u i ~  
separate a ~ i d  independent actions be restrailled a i d  enjoined f rom prose- 
cuting fur ther  said actions, and tliat tliey do be required t o  come in this  
action and  part ic ipate  11crei11 a s  creditors of said J. Mr. Walker, ant1 
upon tlicir refusal so to do tha t  they he forever barred from part ic i-  
pa t ing  i n  said asscts; tha t  ally other creditors t h r e a t e ~ ~ i n g  separate and 
independent actions be elljoilietl f rom doing so and  tha t  t h e  r e c e i r e ~  
advertise f o r  creditors of said J. W .  Walker, to  come into this ac t~o i l  
and file proof of their  re spec ti^ e clainis, and  that ,  n liere possible, l ~ e r -  
sonal notice he g i ~ e i i  by said receiver to  al l  said creditors to  file proof of 
claim and  make tliemselres partics to  this  action, and  

5 .  T h a t  plaintiffs do recoler,  bpfore general distribution by said rc- 
ceirer, sucli costs as  they m a y  h a l e  expei~ded llerein, am1 tliat tlie re- 
inailling costs be taxed by tlie court against said g c ~ i e r a l  assets, and 

6. T h a t  plaintiffs do h a l e  a i d  recover sucli otlier and  furtlicr rcllicd 
a s  i n  t h e  premises tliey m a y  be entitled to. 

I n  the assets set fo r th  ill tlie colnplaint is 2,000 acres of land, tllrccl 
farms,  listed as worth $67,500. I t  is alleged ill the c o i i l p l a i ~ ~ t  that  onc- 
half interest i n  J. W. Walker's three f a r m s  of 2,000 acres was c o l ~ ~ c y e d  
to his  son, Williani TTalker. ,111 application by J. IT. Wallier nay  iiiadc~ 
to tlie Federal  Laud  B a n k  of Colunilria for  a loan of $ ~ 0 , 0 0 o ,  but the 
rules of tlie bank werc to tlie cffert tliat a n  i n t l i ~  idunl horroncr  could 
not exceed $25,000, is the reason tlie deed to one-half interest was con- 
I eyed to William Walker. F o r  certain otlier reasons tlie loan n a ,  llot 
made. I n  8 R. C. L. Credi tors  Bill ,  p. 5, p a r t  see. 5, i s  the  folloniug : 
' ( I t  is now ne l l  settled that  lands or personal property i n  n l ~ i c l i  a dchtor 
ha4 a n  equitable estate or i i~tercst ,  tlic legal ti t le being ill a i~ot l ier ,  ma? 
be reached by a creditor's bill." 

1 1 1  f larz toth  r .  I l roote?l ,  107 X. C'., a t  p. 21  it  is s a i d :  "Under the  
former practice, in  eit1ir.r of the last nicntioiled cases, i t  was ncceqsary, 
before a resort could be had to a court of equity, tha t  tlie creditor sl~oultl  
fir5t obtaili judgment and show tliat the  legal rcnledy by executio~i wa, 
ineffectual; but this, under  tlie decision of this Cour t  in  Bank z.. IIarrca, 
S-l- S. C., 206, is now uilnccessary, and both causes of actioii m a y  bc 
included i n  o m  suit. T h i s  decision by no means ignores the tlistinct 
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cvl~arartcr of a jut lgmci~t  creditor's bill. 011  the c o ~ i t r a r y ,  it  expressly 
~ w o g ~ ~ i z c s  i t  as  it  formerly existed, dispciising only with tlic ~lcccssity of 
o b t n i ~ ~ i n g  a jutlgriicl~t iu all i n t l e l m ~ d e ~ ~ t  action." 

1 1 1  ( : I ' O ~ T I . ~  L'o. 1 % .  / l a d s ,  I S 3  S. C., a t  1). 132  the prillciple is also set 
f o ~ t l l  as  f o l l o ~ ~ s :  " l t  is scttlctl, tlicrc~fore, tliat the creditors m a y  resort 
to eitlirr rcmctly, uiitler tlie doctrine of election, ant1 i n  th i s  instalice. 
Ii;~villg ~ t ~ l c c t t d  tlic equitable o w ,  lie m a y  proceed tllcrcin to allege a 
frnudulciit sale, l i n w  tlic same set aside, a n d  the pro1)erty subjected to  
snl(, I I I I ~ ( Y  (lccr(~1 of the ~ o u r t  fo r  the sat isfact io~i  of liis claim, a11d 
c~sp(~ci:llly is this trut> u~l t l c r  our  p r c s r ~ l t  judicial systcwi. llnr.tsisoti 1 % .  

fItrttl(', 1 6  N. C., 337. .\11t1 it is 11ot I I ~ W  ~ q u i r c t l  that  tllc d c l ~ t  should 
lw f i ~ s t  r ( d 1 1 ( ~ 1  to j ~ ~ t l g r ~ i c ~ ~ t ,  as  a cwdi tor  may joi11 ill olic3 a c t i o ~ ~  ;I 

l ) i m m l i l i g  to rcrovclr a judglncl~t  f o r  tlic amoulit of his  debt a ~ l d  all- 
otllor to su1~jcc.t pi.oporty to  the paynlc1lt tlicrcof, o r  to  r~r forcc  his  
, j n d g ~ ~ i c ~ l t  by a inalitlaiiius ill pi-oper c:~scs, ;Il(-Lctltlon c. ('oti:!,i issiotwrs, 
T 1 S. C.? 38, :la, u ~ i d c r  T h e  Cotlc a ~ l d  tlic p r ~ s ~ w t  1 ~ r o ( ~ s t l u r ~  the S u p c ~ i o r  
( 'ourt 1 ~ s  c o g ~ ~ i z a ~ ~ c c  of both lcgal a~r t l  cyuitablc actions. Bank 1 % .  

l l t r ~ ~ r i s ,  8.2 S. C., 206." 
I t  may  be tllnt the 1)lnintiff's c o i n p l a i ~ ~ t  tliscloscs tha t  J. V. Walker  

had ~ ~ i f f i c i t ~ ~ ~ t  1jro1)c3rty a\-aila1)lc to pay  his  tlchts n l i c ~ i  the tlcc~l to o ~ ~ c -  
l ~ a l f  i l ~ t r r c s t  i l l  2,000 :~c.r?s of 1a11tI was nlntlv to  liis SON. 

" I f  the ( b o ~ ~ w y : ~ ~ ~ t ~ ( ~  is ~ o l w i t a r y ,  and  the gralltor r c t a i w  property 
fillly suficiclut a11t1 :lvailnhle to pay  his  drbts  t1ic11 cs i s t i~ ig ,  a ~ l d  tlic~rct 
ir lie actual  i n t o i ~ t  to clcfrautl, tlie collveyaucc is valid." .Intan . I . .  

I l ' t r I X ~ c ~ ~ ,  163 N.  C'., a t  1). 227. J'osfci 1 % .  J l o o m ,  a ~ ~ f c ,  9 .  T h e  co111- . . p l n i ~ ~ t  \\.:IS filctl 2S October, 1931. ,111 i ~ i j u w t i o i ~  allti r e s t r a ~ n l ~ ~ g  
order was issuctl by J u d g e  W. F. H a r t l i ~ ~ g  O I I  tlic s;une (lay, ant1 i~otic*c. 
\\.:IS issued to t l c fe l~da l~ ts  t o  sliom cause why a roceiwr slioultl ]lot b:, 
appoi~i tct l  fo r  the  assets n11t1 property of the said J. W. Walker, ant1 to 
t l ~ c ,  i ~ ~ t c r c s t  t h c w i ~ r  rlni~llstl  by the t l e fen t la~~t  Wil l iam JV\':llli~r, t u  11(> 
111:111:1getl, co~ltrollctl  a ~ i d  adlninistcred under  the  superrisioli  and t1irc.c- 
tion of tlie court.  J. W. V a l k c r  filed a f i d a r i t  wliicli ill pa r t  sags :  
"T11at af ter  lie liatl cxccutcd a i d  d e l i ~ c r c d  saitl deed ant1 liatl filctl 
$:lid :~ppl ica t io l~s ,  11c :~scertaiiistl f o r  the  first tiilie tha t  stlit1 ba~llr coultl 
]lot lcgally g ran t  said 1o:uns wliere the proceecls thereof n e w  to he usc,l 
fo r  the 1mrposc of disc11:1rgi11g i ~ ~ d t ~ b t c ( l ~ i c s s  i i ~ e u r r c d  ctlicnvise tliall 
f o r  the  purcliase of saitl laiitls, o r  ill making inlpro\eine~its  tl icwoii;  
that  affiant's saitl so11, Williain Wallrer, paid llotliing f o r  tlie saitl eollrcy- 
ance, but same \vas made for  the  sole purpose of a p p l y i ~ l g  f o r  tlic saitl 
l o n ~ l  and tha t  snit1 f illinlii W a l k w  liolds said tit le iiiei'ely as trustcc 
fo r  this  affiant, a11d that  affiant is  informed and hclicrcs tliat tlie slit1 
TVilliaiii Walker  ni l1  not reject a judgmellt t leclaril~g liini a trustce of 
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the, legal ti t le to  tho sail1 lantls fo r  the u s t  :ti111 benefit of this :!tfin~~t. 
T h a t  :rffinnt's r11it.f i~ i tc rcs t  a11tl c.ollccnl is to see tha t  all  his  c~ri~ilitc1r.: 
arc, l ~ a i t l  in  full ,  a l ~ t l  that  lit, s tands re:ttly a1111 williiig to  t u r ~ r  o ~ c ~  all  of 
his l)r(>perty au11 aswts, subject to his  r s c i ~ ~ l ~ t i o n s  allon-rtl 117 1:1w, t o  

:uiy rcct>irer a l~l)oi i~tot l  l)y this  court to IIC : i ( l ~ ~ t i ~ ~ i s t ~ r t d  hy w i ( l  i,twji\.tar 
u11(1(31, tl112 I I ~ I I V Y S  a11i1 ( l i ~ ~ ( < t i o ~ ~ , ~  of tl1(8 (4011rt fo r  tlio lw~iefit of a f f i :~~i t '>  
rre~l i tors ."  

B:111li of , \ l u r p l ~ y  a d  A \ .  J .  I3url1s filt~tl : i ~ ~ c \ ~ e r  aliioiig o t l ~ c r  t11i11g~ 
set f o r t h :  ' (The B a n k  of Murplty, resy~wtful ly sl~on-s to the  vnu1.t t11:it 
on 1 6  Octol~c~r,  1!):3l, it file11 coniplaint a1111 r a w r t l  :I S U I I ~ I I I ~ I I S  to i ~ ~ g l i -  
1:lrly issuc a g a i l ~ s t  J .  \V. Walker  air11 \T. 1'. \\'alkc.r, his  son ( t l~c.  . : ; I I I ~ ( ~  

1)crso0" refcrrrtl  to ill the coniplair~t  as  \\Tilliirm Wn1Br.r) to r c c o \ - ~ r  thc, 
suln of seven liuiltlretl dollars ($700) bn1:111rc tlue on :I proni i rwry ~ ~ o t t '  
fo r  o l~ t ,  t l iousa~itl  clol1:irs ($1,000), date11 2 Alugust ,  1!3:i0, tlncl f o u r  
~ ~ i o i i t l i s  a f t w  clatc, with interest on same f rom d October, 1031, till l ~ n i t l ;  
sulllriiolls a11tl copy of coniplai l~t  \\.ere servcil 011 t lcfei i t la~~ts  011 16  Octo- 
bcr, l!):il, a i ~ t l  plaintiff ill that  suit bwonies entitle11 to j u d g m ~ i i t  hy 
tlcfault f i m l  on 16  Koveniber, 1'331, u d e s s  harm title a11sIvcr is filotl I)?  
defelidaiits thrrein within t h e  th i r ty  days a f te r  service allon.ec1 by l a ~ v ;  

( 'That  t l e fcn t la~~t  ,\. J .  Burns,  on 24 October, 1931, filed his  c o t n p l a i ~ ~ t  
a i ~ d  suninions r t~gula r ly  issued oil said date  agaiiist J. IV. \V:~l lzr .  : I I I ~ I  
one C. 11. Wofford, to recover upon a note  sigiiecl by J .  TV. \Talker, pay-  
al~lr,  to ('. 31. Woffortl and elidorsed by said I\'offortl to said B U ~ I I R ,  for  
tlic sum of six t l iousa~i( l  tn-o liuntlred fifty dollars ($6,2:0), ]\-it11 i l l -  

t ( w ~ s t  tliereon f rom 1 Ilugust,  1931, n.hic1i note is dated 22 1 )1~~1111vr .  
1923, due s i s  ~ ~ i o n t l i s  af ter  (late, oil wliicli the  intcrclst has  11ee11 p:~itl  to  
1 , \ugust,  1931,  a11tl said sunintol~s was duly served 011 c lo fc~~t la~ i t s  ill 
that  suit 011 23 October, 1931, with c o l ) ~  of tlic co~~ip ln i l r t ,  a11c1 tlic~ 
plaiiitift' iii s:~itl suit  bcPoilles c j~~t i t l ed  to jutlgnicnt by tlt~fault f i ~ ~ a l  oli 
24 Sorcn ibcr ,  1981, ul~less  bo11a fide miswer is filed within the th i r ty  
tlays allowed by law. . . . T h a t  the rights of tllesc tlcfel~tlalits to 
th:ir wal)wti\ .c~ j l l ( lgn~!~l~ ts  ;1!~.r11c,(l a t  tllr, tinlc's tl~cj S ~ I ~ I I I I I O I I ~  i~s t i i~ i l  
i n  each ant1 tlirir r ight  of pr ior i ty  is deternii~ietl  thereby, togctllcr with 
the t l i l i g e i ~ c ~  cacli maf t l ispl~rg;  that  plaii~tift's had  tho same r ight  to  
begill suit  011 t h r i r  respectire cl:ril~ts, wliic~li t1ic.y liax-e not tloiie, mid t11c.w 
clr.fciitlants rf~sl)ertfully l)rotc>st ag:ti~ist tlicir b e i ~ ~ g  e l ~ j o i ~ ~ e t l  ill their  
actiolls i l l  the effort n ~ a t l e  hy l~laint i f fs  to  t lc l~rive tlicsc tlefcntlaiiti of 
~vliatcvcr at1v:rnt:lgc t111. l a y  giYw t h ~ n i  by reason of their dilig,rc.l~cc'. 
. . . Tliat,  as  these tl(4'e11tla1its arc, a d ~ i s e t l  and beliel-e, the S u p c r i w  
( 'ourts of Sort11 Carolilia 1i:~ve no juristlictiol~ to take cliargr of ; ~ i i t I  

a d n i i ~ ~ i s t ~ r  tlie property of :I debtor fo r  tlie bei~efit of crcclitors ns at-  
tempted in this action." 
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On 4 November, 1931, Judge Harding rendered the following judg- 
ment in pa r t :  "This cause coming on to be heard upo I the motion to 
vacate the restraining order issued on 28 October, 1931, restraining the 
Bank of Murphy, A. J. Burns, and Central Bank and Trust Company 
from prosecuting their actions against J. W. Walker, antl for appointing 
a receiver of the propcrty of said J. W. Walker, it is ordered by the 
court that  said injunction and restraining order be, antl the same is 
11ereby vacated and set aside, a n d  said parties are hereby  p e r m i f f e d  t o  
procecd f o  judgment  as allowed b y  l a c  a n d  f h a f  said parties are h e r ~ h t ~  
01 joined f rom issuing execut ion u p o n  f h e  judgments  obtained b y  fh em. 
. l nd  said jzidgmenfs of said parties are hereby  declared f o  1)s the  firsf 
l iens  u p o n  the  p r o p e r f y  of said J .  IT'. W a l k e r ,  and the defendant, J. Mr. 
Walker, joining in with the petitioning creditors for the appointment of 
a receiver." 
-1 receiver was appointed naming him and requiring him to give 

certain bond and empowering him to take charge of the property of 
J .  TV'. Walker. ,Ilso requiring him to adrcrtise for creditors to come 
in and make themselves parties. and present their claims and malte 
report. "And said receiver is hereby directed to pay the t a w s  due by 
the said J. W. Walker out of the first moneys coming into his l~a i~c l  nntl 
the costs and charges of administration and  a p p l y  nex t  said mone!p  f o  
t h e  payment  of c la ims  in f h e  order of f h e i r  pr ior i ty ,  t o  wit ,  f h e  l lanl, ,  
of S l u r p h y ,  A .  ,I. B u r n s ,  and  G. N. H e m o n ,  l i r / u i d a f i j ~ g  agerlf of f h c  
C o l f r a l  B a n i ,  and  T r u s t  Company." 

The rccciwr made report on 2 Decembrr, 1931, and Judge Harding 
ortlcrctl the rrccivcr to publish notice for six weeks for all creditors of 
the defendant, J. W. Walker, to "file with said receiver proofs of thrir  
respective claims within twelve months from the date of baid notice is 
first published, and in default of their filing their cla n ~ s  within saitl 
time that they be barred from participating in the assel s of saitl J. W. 
Walker;  aiid further, that said notice direct all persons, firms, or cor- 
1)orations indebted to said J. TV. Walker to make immediate settlement 
with saitl receiwr. . . . This cause is retained for Further orders." 

l'lint ~ u r s u a n t  to said advertisement Mrs. Frankie M;ixwell, ~ 1 1 0  had 
;i claim for $8,629.49 and interest against J. W. Wallcer on 1.5 Ju ly ,  
1932, gave notice to the Bank of Murphy, A. J. Burns, and G. S. 
Henson liquidating agent of the Central Bank that she would m o w  
lwfore Judge J. Hoylc Sink to anlend the order of Har l ing ,  judge, "in 
so f a r  as said order attempts to create a preference in favor of the 
ahore meiitioned defendants or either of them." The tcwn of Andrews 
thnt had a claim of $20,619.51 and interest against J .  W. Walker antl 
Will Luther, executor of the estate of George Luther, that had a claim 
of $7,693.87 and interest against J. W. Walker, joined in the contention 
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of Mrs. hfasnell.  I t  is coiitel~dcd by thme creclltors that  tlir p r o p c ~ t y  
ill the hands of tlic rtweiver is i ~ o t  sufficieiit to pay the preference an11 
l ~ a r c  a surl)lus nit11 which to pay tlie general creditor?. 

W h e l ~  tli? cause came 011 for  hearing before Sink, judge, 11c fou11(1 
certain facts and denied the motion. 1 1 1  this we src no error as oil the, 

elitire record the col~clusio~l reached n a s  correct. The  record cliscloses 
that  the judgmc~its docketed against J. TT'. Walker ill tlic order of tlitir 
doc.ketiilg ill the Sulwrior Court of C"iero1wc V o u ~ ~ t y ,  arc> a5 follolr i. 
( a )  Baiik of N u r p l ~ ~ ,  docketed IT Sovemlwr, 1931 ; ( b )  *\. J .  I l l u ~ i ,  
tlockrted 30 S o ~ e m b e r ,  1031; ( c )  Guriley Y. IIood, ( ' o n ~ i ~ ~ i ~ s i o ~ ~ c ~ ~ .  of 
I ja~lks,  ( ' 1  t.c.1. ( 'c l~trnl  13a11k a11t1 Trust ( ' o n ~ p a ~ ~ y ,  tloc~kctcd 1 9  T ) c w l ~ ~ l ~ e i .  
1831. 

C. S., 614, ill part  is as  fol lons:  "Upol~  filiug a j u d g m e ~ ~ t  roll up011 
a j udgn le~~ t  afl'ertil~p t h  t i t l ~  of real property, or direct i~ig ill wliolr or 
111 part  the ~ , T U I C I I ~  of 111011~~-, it shall tw tlockcted olr t h  ~ut lg ine~l t  
docket of the Superior Court of thc county \\lierc> thc judgnlent 1.011 
was filed, and may bc tloclictctl on the judgment docket of tlic Supcr io~-  
Court of ally otlier c o u ~ ~ t y  u l m l  t 1 1 ~  fi l i i~g nit11 the clerk thcrcof n 
transcript of the oripi~lal  docket, and 1s a 11eu ou the real prol)crty in 
the coui~ty  n here thc~ sanw 1s docketed of el ery per9011 ag:rinst 11 110111 

any such judgment I S  rc~~tlcret l ,  a i d  wl~icli lie 1i:rs at  tlic time of tlir, 
docketing thereof in tllc county ill nllicli such real property is qituatetl, 
or whicll lie acquires at  any time thereafter, for tell years from the, 
(late of the rel~tlitioii of the judgment." etc. 

Uiider tlie a h o ~ e  la\\ the parties, tlie B m k  of h lu rp l~y ,  ,\. J .  Burns,  
niid Gurney P. Hood, Conirnissio~icr, had liens on the lalit1 of J. JT'. 
Walkrr  as a b o ~ e  sct forth for the respectire ainourits due tlicm. 

C. S., 7986, i n  part,  "Taxes shall not be a lien up011 persoi~al property 
pxcept where otherwise proritled by law, but from a lcxy thereon," etc. 
( ' a r s t a r p h e n  1 % .  l ' lytt~uufh, 186 S. C., 90. C. S., 711, provitles for s111)- 
plemental proceediilgs where esccutioil u~iratisfied : ' (111 Carson 1 % .  Oates ,  
64 N .  C., 115, i t  n a s  said 'Supplernel~tal proceedings were intentled to 
wpp ly  the place of proceedings ill equity, nlierc relief \ \as  gi\ ('11 after 
a creditor had ascertained his debt by a judg~ilent at  l ax ,  n11t1 \I a t  
w ~ a b l r  to obta i i~  satisfnctiou by process of law.' Such proceedi~~gs  are  
held to be a substitute for  tlie former creditors' bill, and arc gorenied 
by the principles established under the former practice ill adniinistcri~ig 
this species of relief in  behalf of judglneilt creditors. Raid I ? .  i ? a u d ,  
78 N .  C., 12, 14. Such proceedings differ from the old creditor's bill, 
however, in that  the latter operated for  the benefit of all creditors ~ h o  
chose to come in, while t h ~  former are only beneficial to the particular 
c r d i t o r s  who iiistitute theni. R igh fo t~  1 . .  i ' r ~ i d ~ n ,  7 3  S. C., 61." S(sca 
f:rotery ( ' 0 .  I . .  RanX,a, \irpra. 
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,Judge IIarclillg i n  the judgmciit gaTe the parties v l in t  tlicy u c r c  
(lititlet1 to u~lclcr the l n u ,  to lie licrniitted to proceed to , j u ~ l g i n c ~ ~ t  nliicli 
gaT e tllcm a licil and  af ter  payment  of t ases  to "apply nest  said inour> * 
to t11c pa~111e1it of claims ill the older  of t l i t i r  priority." J. W. Walkcr. 
tlie onlier of t h e  r e d  a i d  perso~ia l  property joined i n  tlic pe t i t io l~  f o ~  
tlic nppointnic~l t  of the rcccivcr a w l  iilade 110 object ioi~ o the jut lgmcl~t  
re~idcrctl  by J u d g e  I I a r d i i ~ g .  'L'lic objectillg creditors, Mrs.  ,llas\\ d l  
zilrtl otlicrs, do 11ot qucst io~l  the : ~ p p o i ~ i t n i c l ~ t  of tllc, ~ c w i v c r  but thta 
preferc~iccs. Under  the  facts  and  circu~iistaiices of this  case Mrs.  M:Is- 
uc l l  m t l  thc  otllcr crctlitors j o i u i ~ ~ g  nit11 lwr canllot be al loncd to 
upset tlic jutlgnlcnt as  to  the prefrrcncc. T h e  a c t i o i ~  of the court 111 

r cs t ra i~ i ing  snit1 j u d g ~ n c n t  creditors f r o m  selling tllc 1)rol)erty of tlic 
judgnieiit debtor untlcr cwcutioii ,  and  a t  tlie same tinle giving t l i c ~ ~ i  
sucli r ights  as  tlicy nliglit otlicrwise l i a ~ c  acquired h;f a n  exccutioi~, 
levy aiitl suppleiiicwtnl l)roccctlii~g does not prejudice tllc intervening 
crctlitorq, N r s .  Mnswell  and  others, who h a d  a t  t h e  t ime taken no action 
tonarc1 obtailiiiig a judgment against the defendant, Walker .  I n  fact  
a11 ortlcrly way was p r o ~ i t l e d  by t h e  appoi l i tme~i t  of a rcccirer wit11 
the co~iscut  of J. IT. I V a l k ~ r  and  the Bank,  Burns,  and  IIood, Co~nlnis-  
sioner, ugrec i ig  t o  same by not objecting. On the  elltire record tllc 
judgine~it  of tlic court  below is  

Aiffirmed. 

&I. B. IIEI.:YES ET AL. v. BOARD O F  EDUCATION O F  BUNCOMBE 
COUNTY ET AL. 

(Filed 23 January, 1033.) 

1. Counties E b-Assumption by county of bonds issuctl by school dis- 
tricts fo r  necrssary school term held valid. 

In  pursunnce to mandate of our Constitution, Art. I X ,  see. 3, i t  is  the 
duly of the commissioners of the various counties in this State to maiu- 
t ;~in a t  least n s i s  months term of public school in their respective coun- 
tic's, subject to indictment for their failure to do so, and in accordance 
with the l~rc~~iqicni* of o u r  statute. \?c. 3467, Jlichie's Code of 1931, it is 
their duty, upon information being furnished by the cwunty boards of 
cducntion, to provide the funds necessary for suitable buildings and proper 

and such espeuses are  a county-wide charge, and where bonds 
tlierefor hare been voted by special school districts and by a city consti- 
tuting a sl)ccinl charter district which has since become a part of the 
~ e n e r a l  counts schools, the county may assume the paymmt of such bonds 
a s  a county-nide obligation under the provisions of N. C:. Code (Rlichie), 
sec. 5599, aud it  is not necessnry that  payment therefor be made from 
tases levied only in such special districts. 
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2. St41tutes A a-dmendatoq Act passed in acrorclancc wit11 ronstitu- 
tional rcquiwlnents rcwdcrs foinlcr art, not SO passed, valid. 

3. .Iplx.al and Error J &Courts will not interfere with disc~'etionarj act 
of county commissioners in abscnce of abnsc. 

, l ~ r > a  IL 1)) plailltifl fro111 ( ' / e m ( ~ ~ f .  .T.. a t  So\ einber Tcrrn, 1932, of 
J 3 r  ;2 (WAIIIE. ,\ffirincd. 

T h e  fiiltl111gs of fact allti j l~tlgir~clit  of t11c rour t  helow are  :I. fo l lons .  
('Tllis c a u w  couii~lg on  to  be heard slit1 being liearcl before his Holm-.  

J. H. Clement, judge pre4diilg, a t  tlie regular S o ~ c m b e r  Tern], 1932, 
of the  Superior  Court  of Buncomhc Couiity, Sort11 Carolina, the plain- 
tiffs and  defcildaiits having i n  open court n a i red  a ju ry  t r i a l  and agrcetl 
tha t  t h e  judge might  hear  the elidencc, find the facts  and  reiltlcr judg- 
riici~t t h c r c o ~ ~ ,  aiitl af ter  l i ca r i~ lg  t h e  c ~ i d e n c e ,  the  court fiiitls the fol- 
1017 ing facts  : 

( 'I .  T h a t  all  of tile who01 11~i l ( I i11p  ill the v a n o ~ l s  srhool districts ill 
T3u11combe ( ' o u i ~ t y  and full! t1cscril)c~l ant1 set out ill the  pleadings. :tiid 
co~istructcd f rom tlic p r o r r c t l ~  of hoiltl iqsuc,s l~cretoforc ~ o t e t l  ill each 
of the said ( l i ~ t r i r t s .  arc  n c ~ ( , s s a r y  f o r  the six months' public school term 
of Bunconibc ('outit>. 

"2. T h a t  c1ial)tcr 1SO of tlw Public  L n n s  of 1925, n a s  iiot r e g u l a r l ~  
p ~ s e d  I)y the G e ~ l c m l  Alqsrnibly by s roll-call ~ o t e  as  preqcribed by  the 
('oirstitutio~l, but that  cllalitrr 239 of tlie Public  Lax.: of 1927, being 
ail act arncndii~p salt1 cliapter 180 of the 1)ublic Laws of 1925, naq  
iygular ly lm~se t l  by the Gclieral -lssenlbly i n  accordance ni t l i  the rc- 
qu i remei~ ts  of the Coii~t l tut ioi i .  

"Up011 tlw fort3going findings of fact  the court atljudges, tha t  cllaptr,r 
150, Public  L a n s  of 1923, a s  aniei~tled by chapter  239, Publ ic  L a n s  of 
1927, is  coiistitutiollal, ant1 tliat the assumption of the  bonded debt of 
tllc ra r ious  school districts i n  Buncoinbe County by the  said county i9 n 
legal arid valid assmnption of debt, aild tha t  the proposcd l e ~ y  by the, 

1)onrtl of commissioners of I3uncombe County of a county-wide tax  for  
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the payment of the principal and interest of said bonds is  in all respects 
legal and proper and duly authorized by law. 

"It  is further adjudged that  the prayer for a permanent injunctioll 
contai~iecl in the plaintiff's complaint to restrain the koard of county 
cornrnissio~~ers from assuming the bonded debt of said school district - 
a d  tlie Ievyiiig of a tax to pay the principal and intere3t of said boids 
is denied. 

" I t  is further adjudged that  the defendants recover their costs herein 
i~icurred to be taxcd by the clerk. J. H. CLEMEXT, Jud6'e Presiding." 

The plaintiffs excepted and assigned error to the juc1g;ment as signed 
and appealed to the Supreme Court. 

Johnston R. IIorner for plaintiffs. 
Chm. S. Xalo11e for Board of Education. 
('linton K. Iiughes for Board of Commissioners. 
George H .  Wright for Board of Financial Control. 

CLARKSON, J. The questions involved : 
1. Cali tlic county of Buncombe assume the payment of bonds issued 

i11 special school districts as a county-wide obligation, imtead of levying 
a tax upon the district where the bonds were voted? 

2. Can the county of Buncombe assume the payment of bonds issued 
by the city of Asheville when the same was a special charter school 
district but has since become a par t  of the general county schools of 
Buncombe County under the control of the board of education of said 
county? 

3. Chapter 150 of tlie Public Laws of 1925 being an act to raise 
revenue and not having been passed as a roll-call bill, was the same 
cured by the amendment thereto in chapter 239 of the Public Laws of 
1927 2 

We think all the questions must be anmered in  the affirmative. 
Article I X ,  sec. 3 of the Constitution provides: "Each county in the 

State shall be divided into a convenient number of dif tr icts  in which 
one or more public schools shall be maintained a t   leas^, six months in 
every year, and if the commissioners of any county shall fail to comply 
with the aforesaid requirement of this section, they shall be liable to 
indictment." 

Pursuant to this provision of the Constitution, the General Assembly 
has enacted: "School buildings, properly lighted and equipped with 
suitable desks for children and tables and chairs for teachers, are neces- 
sary in the maintenance of a six months school term. I t  shall be the 
duty of the county board of education to present these ieeds each year 
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to the county coniinissioi~ers, together with the cost, and the coul~ty com- 
mis~ioners .;hall he givcn a reasonable time to proride the funds wliich 
they, upon ii~vestigation, shall find to be iiecessary for the proper equip- 
mcwt of the county \\it11 buildings suitably cquippcd, a~icl it  shall be 
the duty of the coulity colnmissioners to p r o ~ i d e  the funds for the 
same." C'. S., 5467, Michic's (lode, 1931. 

Tlit, n l a i ~ i t c ~ ~ a ~ ~ c e  aud construction of ichool buildiiigs for the six 
months public school tern1 being prescribed by the Coristitutio~i, thr~  
vounty coninliwoilers could hare  been compelled to ha\  e pro~i t led  the 
school buildings in Buncombe County as a county-wide charge, ant1 
could ha1 e bee11 compcllecl to have provided the money tlicrefor by 
tlic iisuance of county-vide bonds, therefore, it  would follon that if 
the I arious buildiilgs ill the T arious school districts are a county charge, 
it is proper for the county to assume this obligation which has heretofore 
bceri atten~ptecl hy the districts. There is no sound reason why a school 
tliftrict illoultl l i a ~ e  to pay out of its own taxable property a debt which 
the C'onstitutioii and l a w  of the State impose upon the county. Thc 
authority for tlie assumption by the county of the bonded debt of the 
I nrious school districts is contained in sec. 6, chap. 180, Public Law<, 
1925, as aniel~dctl by chapter 239, secs. 4 alrtl 5, Public Lams, 1927 
(Michie's Code, 1931, sec. 5599)' the l'ast paragraph of which reads 
as follons: "The county board of education nit l i  the approval of tlw 
board of coniniissioners may iiiclude in the debt service fund in the 
l~ndgct the indebtetlriess of all districts, including special charter dis- 
tricts, lavfully incurred ill crecti i~g aud equipping school buildings 
Ilecessary for tlie six months school term, and when such indebtedness 
iq taken oycr for payment by the county as a whole and the local 
districts are reliered of thcir a n i ~ u a l  payments, then the county funds 
1)rovided for sue-11 purpose shall be deducted from the debt service fund 
1mor to the division of this fund among the schools of the county as 
pro] idcd in this section." 

111 J d i a n  v. Il'arrl, 198 N. C., a t  p. 482, this Court said:  "Under 
tliesc and other pcrtiiient sectioiis of the Constitution, i t  has been held 
ill this jurisdiction that these provisions are mandatory. I t  is the 
tluty of the State to pro~icle a general aud uniform State system of 
public schools of at least six months in every year wherein tuitiou shall 
be free of charge to all the children of the State between the ages of 
six and twenty-oue. I t  is a necessary expense and a vote of the people 
1s riot required to make effective these and other constitutional pro- 
7 isions in relation to the public school system of the State. Under the 
mandatory provisioii in relation to the public school system of the State, 
the financing of the public school system of the State is in the discretion 
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of tlie Geiieral Assembly by appropriate legislati011 either by State all- 
proprintion or tlirough the c o ~ i i t y  acting as an admii~ic t ra t iw age1ic.y 
of tlie State. L a c y  7'. R a n X ~ ,  IS3 K. C., 373; L o r c l a c e  1 % .  P~.uti, IXT 
S. C., 686; E ' m z i e y  z.. Cio?n7niss io~~c~rn ,  104 ?\'. C., -19; IItrll  1 ' .  ( ' o m -  
1nissio7lcrs, 194 S. C., 768." 

TVilkinson v. B o a r d  o f  E d u c a t i o n ,  199 S. C., 669, E l l i o f t  I * .  Rotrt~l  
of E q u a l i z a f i o n ,  203 N .  C., 749. 

We think that  Jla.xlc~el1 r .  l ' i x s f  Co., 203 N. C., 143, iq ;~lialogous an(l 
practically on "all fours" with tlie present case. 

I t  may ilot be amiss to call n t t e i ~ t i ~ ~ i  to the coul~t\.-wi(lc l~ la l i  ill 
l l o n ~ a d  r .  B o a r d  of E d u c a f i o n ,  196 S.  C., 229, n l ~ i r l i  ill snbstai~c~c~ 
Iield: Wlicrc in the discretion of tlic couilty board of ctluratioil ill th(1 
exercise of good fai th it is requirrd for tlic best i i~ tcwst  of n ccmwli- 
dated scliool district to sell cer ta i~ l  propcrty t11erri11, a l ~ d  it appcars thet 
tlic district has been formctl u i~de r  the county-wide pl t~n,  (quit' will ~ i o t  
grant  injunctive relief. 

",lfter mature consideration, a comprel ie l~s i~e  couilty-wide p l a i ~  for  
rural  and urban scliools in Lei~oi r  Coinity was de ter l i~ i l~ t  d upon, wli ir l~ 
il~volvcd the consolidation of the small districts into largrr  districts so 
that better classificatioii and graduation of 1)ul)ils aiid more efficient 
iiistruction on tlic part  of the teachers could he had, aild that  proper 
high school facilities could be more economically pro~idet l .  Tlie State 
Department of Education was requested to lnalre a corlplete comprc2- 
hensive surlcy.  Tlie survey was made under the Sta te  Supervisor of 
Rura l  Scliools, with competent assistaiits." . . . Wlien this survey 
was being made, i t  COT-ered a period from 1 December, 1921, to some- 
time in  tlie spring of 1923. Tlie survey was published in ,1924, con- 
tains 233 pages, and it is claimed to be the most complxte, instructive 
and far-reaching rural  and urban survey e w r  made in the nation, and 
a model to be followxl. I t  gives photographs of the grcups of tlie old 
sclioolliouscs a i d  the pliotograplis of the proposed i l e i ~  consolidated 
schoolliouses in lieu of the group of old ones. I t  gives tv.0 maps of the 
'School Consolidation Survey,' one showing tlie location of tlie old 
scliools, and the other the I I ~ W  consolidated schools." 

This  consolidation and county-wide plan was made uncler the Super- 
visor of Rura l  Schools, Mr .  L. C. Brogden. 

The  next cluestion presented by this appeal is  mhethw section 6 of 
clinpter 180, Public Laws of 1923, as amended by section 6 of chapter 
239, Public Laws of 1927, was passed in  accordaiice with the formalities 
prescribed by section 14, Article 11, of the Constitution? The statutory 
authority for the county colnmissioners to assume the debt of school 
districts incurred in erecting and equipping the school buildings is con- 
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1.AUI.i \TISI3ERIIT, SOLE I)EPE:NDEST, A S U  \TIDOIT OF GEORGE N. WIS-  
BEIZItI, DECEASED, EJIPLOYEE, T. FAItLET STORES, INCORPOHATED, E% 
PI.OI-ER. A s I )  ISL)I*:PI~:SI)ESCE 1SI)EJISI'L'T C'OJIPAST, CUIUER. 

(Filed 25 Jniiuary, 1033.) 

1. Master and Servant E' i-Pindings of fact of Industrial Comn~ission 
are conclnsi\e d ~ c n  supported by c.vitlrncc. 

2. Master and Servant F +Evidence held to sustain finding that injury 
was not rctsult of en~ploxec.'s wilful intent to injure another. 

Where ill a hearing undw the \Torkmen's Compc~~satioil Act there is 
t.vitlencc t h t  it \\.:ls the eml)loyec~'s duty to collrct ;rccoul~ts of his em- 
l)lo)-c~r for goods soltl 11l)o11 tlle ilist:~llmc~l~t ~ ) I : I I ~  iiiid that the einl~loyee 
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twleavored to collect an accouut from a debtor ni~d was strueli by an- 
other also owing nu account to the employer, the injury resulting iu 
drat l~,  is kc14 sutficient to sustain a finding by the Industrial Commission 
that the injury was the result of an accident arising out of and in the 
course of the eml~loynlent, and \vns not the result of tlie einployee's o ~ v n  
wilful iuteiit to inju1.e or kill himself or another. 

APPEAL by plaintiff from Clement ,  J . ,  at .\pril  tern^, 1932, of Gr 11.- 

FORD. Reversed. 
The hearing Commissio~ier, J. Dewey Dorsett, foui~tl  the facts :111(1 

rendered his opinion and award as follows: 
"This case was heard 011 2 September, 1930, a t  O ~ w l ~ s b o r o ,  Sor t l i  

Carolina. When the case was called for trial the de f~ndan t s  admitttd 
that George M. Winberry was dead. They further ndii itted that a t  tIi(. 

time of his death he was a regular employee of J a i w s  H. Farley COI~I -  
pany a t  an  average weekly wage of $19.26. They :iclniittetl that tlie 
death of thc deceased, George 31. Winberry, was causell by all accitleut 
suffered on 15 May, 1930. Thc defendants denied liability on the sole 
ground that  the accident suffered did not arise out of ant1 in the course 
of the employment of the deceased with the Farley Stores, Incorporatctl. 

"This case was heard before Dorsett, Commissioller, and an opinioi~ 
wns filed by the Coinmissioi~er on 26 September, 1930. From the award 
relidered ill the case tlie defendants appealed to the Superior Court of 
Guilford County. The presiding judge, on 11 April, 1931, sigiied a11 
order setting forth certain reasons and concluding: 

" I t  is now, therefore, ordered that this cause be remaiitled to the Nortli 
Oarolina Industrial  Comrnissioii to the end that its decision and award 
may be corrected, altered or amelided accordingly." 

"From this order the defe~idants appealed to the Supreme Court and 
all appeal bond mas fixed a t  serenty-fire dollars. The  d~.fendants, before 
perfecting their appeal, aba~idoiied it and the case is now before tllc 
Commissio~i, haying been forinally certified back to the Industrial Conl- 
mission by all assistant clerk of the Superior Court, onc1 C. S. Lambeth. 
The employer in this case is engaged in tlie clothing business. H e  sells 
clothing O I I  the installinent plau to customers and erlploys collectors 
vhose duty it is to go out and locate arid collect from their delinquent 
customers. Tlie deceased was employed as one of the collectors for tlie 
defendant, Farley Stores, Incorporated. H i s  widow, Mrs. George M. 
Winberry, is claiming compe~lsatioli under the Tliorknlen's Compensa- 
tion Act of 1929. Slie contends that her husband, while in tlie regular 
course of his employment, and while on a mission for the employer to 
collect delinquent accounts, mas struck on the head by one of these dc- 
linquelit customers, from which blow her husband died. 
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The defendants adniittetl that George M. Winberry, deceased, at tlw 
time of his death, was a regular employee of Farley Stores, I~~corpora te t l .  
at an average weekly wage of $19.26, and further atlmitted that George 
hl. Winberry met his deatli by accidei~t on 10 May, 1930. They n r r e  
denying liability in thc case on the sole ground that the accide~rt suf fcml  
(lid not arise out of aiid iii tlie course of the employmeiit of the deceasctl. 

The e\idenrc in tlie case is that the deceased had made several trip. 
to the place where hc suffered his arcitleiit to see two colored girl? nllo 
l ~ a d  delinquent accounts with the Farleg Stores, Incorporated. I t  is 
~ l s o  ill the record that the Segro  man who struck the deccasrd with n 
shovel oned all account to the Federal Clothing Company nhicli c o ~ -  
pany had been purchased by the Farley Storcs, Ilicorporated, ant1 t l ~ t  
the deceased was also looking for the hTcgro ma11 who delivered the blon 
causing the deatli of the deceased. The Negro man who struck the dc- 
ceased the death blow was tried in the Superior C'ourt of Guilfortl 
County and sentenced to serve a term of twenty years ill tlie Stat(, 
penitentiary. Soinc time after his confinement in the pel~itentiary, lit, 
suffered a heat stroke from ~vliich lie died. The Cominissionr~r docs not. 
therefore have the bellefit of the testimony of this Kegro mail ill tlw 
record as he died before this hearing was co~iducted. 

LTnder all of the eridencr ill the case the Commissionrr inakes thc~ 
following findings of fact : 

I .  The parties to this proceediiig are bou11t1 by the prorisio~is of the 
North Carolina Workmen's Cornpensation , k t  of 1929; the Incielmitl- 
cnce Indemnity Company is the ilisurance carrier. The employer elected 
to be bound by the provisions of the Compensation Act;  the decrasetl 
employee elected to be bound by tlie provisions of the Compensation Act. 
The insurance carrier is a company doing business in North Cwoliila 
and writing norkn~en's  conipensation insuraiice. 

2. On 10 May, 1930, the deceased, George hf. Winberry, TI-as regularly 
employed by Farley Stores, Incorporated, of Greensboro, Korth C'aro- 
h a ,  at an alerage weekly wage of $19.26. 

3. On 10 Xay ,  1930, during his regular hours of employment, a~it l  
while performing a duty for whirl1 he was hired, the deceased suffered 
a11 injury by accident, the said injury resulting in his death. I n  other 
words, the accident arose out of and in the course of the employmelit. 

4. The  deceased, a t  the time of his death, had dependent upon 11i111 
for support his wife, Mrs. George 11. Winberry. Mrs. Winberry \\a. 
the only one depeiident upon the deceased at the time of the accident and 
was wholly depeiident upon the earnings of the deceased for her support. 
At tlie t ime of the accident she was l i ~ i n g  with her husband. 

5. The  injury by accident lias caused by an assault upon the deceasctl 
by one Archie robin so^^. The said Archie Robi~lson was tried ill the 
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Snpcrior  Court  of Guilford County and  for  this  assa l l t  was scntenccd 
to serve twenty y c : ~ r s  in  the S ta te  pcnitcntiary. A\f tcr  l ~ c i n g  confiilctl fo r  
a short ul i i lc  in  tlic l w l ~ i t c ~ ~ t i n r y  Robi i~son  suffel-ctl f i .on~ heat  proi t ra-  
tion and died. 

6. F r o m  tlic el itlcncc ill tliis case we fiild as  a fact  tliat tlie dcccasetl 
Ivas on a mission f o r  tlie e111ployer a t  tlie t ime  of tlic assault ; tha t  lie 
11:1tl tleliilqucwt acco~ul t s  f r o m  t n o  gir ls  vl io  l i ~ c d .  ii the  same house 
orcupicd by i h l i i c  Robinso~l ,  as  77 ell as  a clclinqurl~t account t o  collrct 
f rom , \ rc l~ ic  Robillson, and  in nttcnipting to collect tliesc accounts tlic 
clcwascd did i ~ o t  wilfully intcnd to in jure  liimsclf o r  to  kill  anotlier. 1 1 1  

otlicr T\ o r d y  the illjury sustained by tlic tlcccasccl rcsu t ing  i n  his  dc:~tli 
WRS 110t the  r c d t  of n i l f u l  i n t e ~ ~ t  on the par t  of the tlcccascd to i n j u r e  
or kill  l~iiilsclf or niiotlicr. 

Upon tllc forc>goillg f i i~dings of fact  : ~ r c  b a d  the f o l l o ~ i l l g  co~iclusions 
of l a w :  

-1s statcd i n  tlic stntciiicnt of the cnse, ail ol) i l~ion was written ?nil 
filed on 26 Septcmhcr, 1030. T h e  cnse was appealed to tlie Superior  
Court  of Guilfortl County and J u d g e  S l i a n  r e n ~ a ~ ~ d c c  the  samc to tlir 
C'oinlliissio~~ 011 tlic ground tha t  the  C'ommissioii lint1 c r ro l ieou~ly  mixed 
its fii~diilgs of fnct alld coiic~lusions of l a ~ v .  V c  a r e  of t h e  opinion tha t  
thc tcrin "arising out of :tiid ill the course of" is a rqixed question of 
f i ~ c t  a ~ t t l  l aw alltl tliat i t  is inll~ossiblc to  separate  i t .  W e  a r e  fu r ther  
of thc o p i ~ ~ i o n  tha t  i t  \ \ a s  lleccssary to  find as  a fact  t h a t  the i l l jury 
sustail~etl by tllc deceased, resulting i n  his  death, was liot the  result of 
I\ i l ful  intent  of the dcccasctl to  ili jure o r  kill  lliliisclf or anotlicr because 
in  the casc of C'on~at l  1 . .  E1olin(Iry Compat ly  the  Court ,  speaking through 
Just ice  . l t l a v ~ s ,  rcmantlctl the casc because such a finding had not been 
111adc. 

1 1 1  this c30~ii~c~ctioii  i t  is iiltcrcsting to note tha t  the Appellate Cour t  
of I n d i a n a  h a s  la id tlo~vii f o r  the Indus t r ia l  Coinmis:~io~i  of tliat state 
tllc findings of fact  wliicli sliould be rriatle i n  every case. T h e  Cour t  
says:  ((111 cases of this  character  tlicrc a r e  five facts  wliicll lnust be 
found as a legal basis fo r  a n  award of compensation: (1) T h a t  tlic 
c la i ina~l t  TI as a n  employee; ( 2 )  t h a t  he  r e c e i d  a n  iii,jury by accidciit ; 
( 3 )  tha t  the i i i jury arose out of and ill tlie course of t h e  ernploy~ncnt  : 
(4) the  clinractcr and  extent of such i n j u r y ;  ( 5 )  claimant's average 
weekly wage. Jlunscy E'oundry X a ( ~ 7 1 1 n e  C'o. 1 % .  l 'ho?npsow, 123 X. E., 
106." 

1 1 1  e l c r y  casc u l ~ i c l ~  h a s  been tried by this  Comniissioi~ we l i a ~ c  found 
that  it  was necessary to find ill each case t h a t  t h e  accident did arise 
out of and i n  t h e  course of the  e r n p l o y m e ~ ~ t  before conpensat ion could 
be allowcd. Several courts have lield tha t  tlie plirase is a rniscd question 
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of facat 2n1d law and tha t  it  is iiril~ossible to  d i ~ i t l e  it. W e  a r e  of the 
same opinion. 1 1 1  every case n l i i rh  has  bcrn bcforcx our  Supreme Court  
that  finding has  hcc.11 nlatle a i ~ t l  the, C'ourt, 111 evc'ry i~rstnnc~e, has  m i -  
t le i~t ly thought it  was a proper f i ~ ~ d i i ~ g  ;as 110 case has  been rrniai~clctl 
on account of such finding. 

T l ~ r  solc defeirsc interposed by tlie tlefrwtla~its ill this case is that  the 
acciclc~nt causing tlir, death of the tlereasetl tlitl not arise out of arid ill 
the courw of tlie e n ~ p l o y ~ ~ ~ c ~ r t .  T h e  dcfei~sc, hon c~ cr, does hint  a t  wilful 
iiiiscontluct 011 the lmrt of the  tlec~ensetl but tha t  defeirv n a s  11ot prrssetl. 

T h c  Lcgirlature has  spokcn i n  u ~ ~ r n ~ \ t a k a t ) l e  tcrnis with rf~ferrnce to 
\\ h c ~ l  a11 i ~ ~ j u r c t l  c i ~ ~ p l o y c c  or tlic tlepc~i~tlcut of such en~ployee is entitlet1 
to rccei \c  con i l )c~~sa t iun  for  injur ies  sustai~icd,  o r  n h e n  the clainiaiit- 
a r e  entitled t o  rrccive cornpensatioi~ for  the  death of a n  injurctl  em- 
p l o y ~ .  Section 2 ( f )  of the  act  says i n  sirnplc language tha t  "I l l jury 
nut1 personal i n j u r y  shall niean only i n j u r y  by accicln-rt a r i s i ~ ~ g  out of 
and i n  t h e  course of the ernployn~eiit ,  and shall not iiiclutle a disease ill 
ally form, except where the  disease re*ults liaturally ant1 unal-oitlahly 
f rom tlic accidei~t." T h e  defentlaiits admi t  tha t  tlic deceasrd diet1 as  thc. 
r i  sult of a blow recci\ ed a t  the  hands of one Alrchie  Robinson, but the) 
tlcny liability on the  ground tha t  the tleceased n a s  not 111 the course of 
his employment n h e n  h e  r e c c i ~  ccl this  blov,  ant1 tliat the tleceaqetl did 
i ~ o t  receive this  blow bccausr of the  e i i ip loyr~ ie~~t .  Tlie defense interpowd 
1,- the clefc~idants neceisitates tha t  the C o m n ~ i s s i o i ~  again define what  
x e  belicvc the  phrases "out of" and  "ill the  course of" mean. These 
1)hrascs I I ~ T  e bcen clefined i n  laliguage which cannot be i r n p r o ~  ed upon 
I1y this ('ori~rnlssio~r ill tha t  f a n i o ~ ~ s  a l ~ d  kadi irg c a v ,  It1 ri, f i ; r n p l o ~ / c ~  \ 

1,i~~liilify L 4 ~ s u ~ ( o ~ ( ~ ~  ( ' o rp . ,  215 Mass., 497, 102 S. E., 697, I>. R. A \ . .  

19 1 GLI, 306. 
"'I'lie Lrgis lature intciidrd to rsteiid tlie provisions of the law to al l  

employees Irhilc in  ant1 about :lily prcmises nl iere  they m a y  be engaged 
ill the perfor111:nice of their  clutics a i ~ d  n l i i l r~  at  a n y  place nl ierr  t l i r ~ r  
v1.vici~s or ally act,  task or inissioii n h i c h  forms a ilecessary part  of 
th r i r  scrviccs m a y  reasonably require tlierii to  be." 

Fron i  a l l  the facts  i t  m a y  reasolrably bc found t h a t  tlie dcccaqed waq 
i , ~ ~ g a g c d  ill tlic, p r ~ r f o r n ~ a ~ ~ c e  of liis duties of c a l l i ~ ~ g  on a11t1 collectii~g 
from his  cr~iployer's custoniers nl io  n e r c  delinquent i n  their  accouritq 
on the date  of t h e  accideiit. T h a t  being true, the ('ommission should 
f i ~ ~ d  tliat t h r  arcident n11ii.h resulted in his tlcatli arosr  out of and 111 

tlic course of liis r n i p l o ~  nieiit. 
,I case almost i n  point v i t h  the  iiistant one, Conrad zi. Cookc-Lewis 

F o u n d r y  ('orripany and the  Lirncxric.ai~ M u t u a l  Liability I i ~ s u r a ~ ~ r e  ('oni- 
parry, x a s  liearc1 by this Co~ilrnissiori ant1 appealed to the Superior  airtl 
Supreme Courts of tliis S t a t e ;  the Supreme Cour t  upholding the fin& 
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-- 

i l~gs  of fact and conclusions of law of the Commission said:  "There 
must be some c?usal relation between the employmen; and the injury 
hut if the injury is one which after the event may be seen to have 
had its origin in the employment it need not be shovm that  it is  one 
nhich ought to have been foreseen or expected." The Court further says:  
",\n accident arising in the course of the employment is one which 
occurs while the employee is doing what a man so employed may reason- 
ably do within a time during which he is employed and a t  a place 
wliere he may reasonably be during that  time and to do the thing or 
a l e  which occurs in the course of the employment and 3s the result of a 
risk involved in the employnlent or incident to it or to conditions under 
which it is required to be performed." 

I n  this case the defendants in their brief say that the assault or 
fight, was brought on by the wilful intention of the dxeased to injure 
-\rchie Robinson. On this point the burden of proof is upon him who 
claims exernptioii under this section (section 13)  and under the evidence 
this burden has not been sustained by the defendants and we have so 
fountl. 

Tlie priuciple applied to the facts in the present cast. lead to the con- 
rlusion that the illjury arose out of and in the course oi' the employment 
a11t1 that it v a s  not caused by the wilful intention oi' the deceased to 
i1ljul.c liiniself or ailother. The following award will therefore issue: 

'l'lie defel~dnnts are directed to pay to  Mrs. George M. Winberry, 
widow of the deceased, compei~sation a t  the rate of iixty per cent of 
$19.26, or $11.56, per ueek for a period of 380 weeks and pay all 
hospital and medical bills incurred because of the a c l d e n t  and death 
and pay funeral expenses not to exceed two hundred dollars. All the 
t~ompensation which is past due will be paid in a lump sum. 

Concerning the costs in this matter, it  is directed 1 hat the same be 
lmid by the defendants. ,In attorney's fee in the amolnt  of $250.00 is 
approved for the attorneys representing the claimant. 

Upoil appeal to the full Commission, thtl findings of fact, conclusions 
of law, and award of the hearing Commissioner were sustained. "The 
motion to dismiss is denied upon authority of the case of Moore 2..  

Pine Hal l  Brick and P ipe  Co., heard before the full Conlmission 6 
January,  1932. Upoil consideration of all the evidence and arguments 
a ~ ~ d  briefs of counsel, the full Commission affirms and adopts as its own 
the findings of fact, conclusions of law, and award of Commissioner 
Dorsett." 

Tlie Superior Court found "that upon the record thtre is no evidence 
to support a finding that the accident resulting in I he death of the 
tlcccased arose out of his employment or was not the result of his wilful 
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intent to injure or kill himself or another. I t  is now, therefore, ordered 
and adjudged that the decision and award of said North Carolina I n -  
dustrial Commission be and it is hereby rerersed and set aside; that 
plaintiff take nothing by her action and that dc3fendalits go without 
day and recover of plaintiff their costs of action." 

The plaintiff excepted and assigned error to tlle judgment as signed 
and appealed to the Supreme Court. 

Fred F .  i l fyr ick for plaintiff. 
James  MacClamroch, J r .  ( l lobgood,  I'inson & .Mnc('la~nrocl~ for 

t l (~fendants .  

CLARKSON, J. The question i l ivol~ed : Did thc accident resulti~lg 
in the death of the deceased arise out of and in thc course of his a n -  
ployment, rather than the result of his own wilful intent to illjure or 
kill himself or another? We hare  read the cridcncc with carc a ~ ~ d  
think there n a s  sufficient evidence to sustaiu the findings of fact of 
the Sort11 Carolina Industrial Comniissio~r, that the accitlcnt rcwlting 
in tlle death of the tlcceascd arose out of and in the course of his em- 
ploymtrit and not as a result of his oltn wilful intent to ilijurc or kill 
himself or another. 

111 Jfoore v. S f a f e ,  200 N. C., a t  1). 301, the following obserrations 
are made: "The award of the Industrial Commission is conclusive and 
bincling as to all questions of fact. Workmen's Compensation Law 
(P. L., 1929, chap. 120),  sec. 60. Whether an injury by accii lc~~t has 
arisen out of and in the course of a person's employment is a nlixed 
question of law and fact, and while tlie parties to an action or pro- 
ceeding may adriiit or agree upon facts t h e j  cannot make admissious 
of law which will be binding upon the courts." l lart len v. Furni ture 
Co., 199 N .  C., 733; H u n t  v. S f a t e ,  201 N. C., 707; Brozitn v .  Ice Po.. 
603 AT. C., 97;  K ~ u u n  P .  X o t o r  Co., 203 9. C., 108; (:am& P .  l I inc \  
Uros., 203 N. C., 145; Jlunford c. C'onslruction C'o., 203 i\'. C., 247; 
Richey 2.. C'otfon X i l l s ,  203 X. C., 595; Johnson 1 % .  Bagying C'o., 203 
K. c., 579. 

I n  G r e w  v.  Laundry  C'o., 202 K. (2.) at  p. 731, we fi~ld : "It  is furtlitr 
prorided in saitl act that an  award made by tlie North Carolina In -  
dustrial Coinmission in a proceeding begun and prosecuted before saitl 
Comniission for compensation shall be conclusire and binding as to all 
quest.ions of fact. I t  has accordingly been held by this Court that only 
questions of law inrolred in an award made by the Cominission in a 
proceeding of which the Commission has jurisdictio~i may he considered 
and passed upon by the judgc of the Superior Court on an appcal to 
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said court fro111 all award made  by tlic Sort11 Carolin:! Indus t r ia l  Com- 
n~ission.  .i!yc.ocX 1 % .  C'ooprr, a n t e ,  500, 163 S. E., 360, and cases citccl 
in  the  opiuion i n  that  case." 

I n  C o n ~ a t l  1 % .  p o u u d r y  C'o., 198 x. C., 723, the facts  a r c  siiiiilar ant1 
this Cour t  speaking to tlic sub,ject a t  1). 72.5-6, said ' 'The condit iol~ 
antecedent to compc~lsa t io l~  is the  occurrellce of a n  (1) i n j u r y  by acci- 
tlc nt,  ( 2 )  ar is ing out of a11d i n  tlic course of tlic employment. RTas the  
i n j u r y  suffered by the claimant a11 illjury by accident? 111 cons t ru i~ lg  
tlie word 'accidc~it '  as  used ill the conlpcnsation act KC must  remember 
that  \ye a rc  not administer ing the lam of negligence. Under  t h e  l a w  
a n  employee call rccowr  damages o11ly n . l i ~ n  the illjury is a t t r ibutable  
to the clilployer's v a n t  of due carc ;  but  tlic act undcr  c o n s i d c r a t i o ~ ~  
contains clelnellts of mutua l  concession betwee11 t h e  c.n~ploycr and  t h r ~  
employee by which the  question of ncgligcwcc is climillated. 'Both had  
suffered under  the old system. the employer by l w a r y  judgments, 
. . . the  employee tlirougli old defcnscs of c s h a u s t i o ~ ~  i n  wasteful 
li t igation, Both  wanted pence. T h e  riiastcr ill cscl anpc for  limited 
liability was milling to 1)" 011 S O I ~ C  clainls i n  the f u  u r e  where ill t h ( ~  
past there had been 110 liability a t  all. Tlie scrvalrt was willing not 
o ~ l y  to g i ~ e  up tr ia l  by jury, but to acccpt f a r  less tllali he  hat1 
often won ill court,  p r o ~ i d e t l  lie was sure to  get tlic s111nl1 sum without  
having to fight fo r  it.' S f r r f z  I + .  Indus f r ia l  Comm;s,sioa, 91  Wash.,  
585, 158 P a r . ,  236." F o r  tlie rcasons givcvr, tlic j u c l g ~ i ~ m t  of tlie court 
below is  

Reversed. 

R'. I,. P A R S O S S ,  Jx., ET AL. Y. JIRS. h lART I,. I,EAIC. \\'II~OW OF T. C. IJCAIC, 
DECEASED, ET AL. 

(Filed 25 January, 1933.) 

1 .  Dowet* A +Widow is entitled to actual allotment of dower in 1111- 

encumbered land and to dower's value in encumbwed land. 
The tlccenqed left a n  estate cwnqisting of lands and i ~ t e r c ~ s t  in a number 

of various businesses nncl named trustc'es in hii: will to carry on thr  
businesses for a 11ericid after his death, clothing them with full 1)owrr 
to (lo so. The \\ife tliqsented from the will and claimed dower. Some 
of the land:: \ \ P I ?  uncncuinbe~wl but some had been mortgaged by the, 

deceased in his lifetime :~nd some by the trustees in carrying out the, 
provisioiis of the will, the u\idow llavinp joined in all the instruments: 
H c l d ,  the widow w:lu elititlet1 to actual allotnlent of dower in the unen- 
cum1)eretl Ialltlc and to the niones value of her (lower in the encum- 
bered lands, payable out of the proceeds of the snlv of tlie remnining 
tissets of the estate under the order of court, after deuucting coinmissions 
due the trustees, reasonable attorney's fees aud charges of administration. 



2. Extv-utors and ,itlministrators C; b-Executors and nclniinistrators are 
c.ntitlc4 to la\\-ful commissions end c.xl)cxnsr% out of c.sta,tc's assets. 

3. Exncrctors and dclministrato~~s I) (1-Charges of administration and 
executor's commissions have priorits over claim for mlucx of dower. 

A k ~ . l . \ ~ ~ ,  J., took no part in tlie decisioli of this case. 

(~ ' IYII ,  ACTIOS, bcfore Fi i~ l cy ,  . I . ,  at Deecmber Term,  1031, of Rrcir- 
r 7 

AIOSD. I l ie  c*ausc, was cornil~ittcd to a rc~f(~rcc~,  autl 01117 surli facdts fount1 
by h im :IS may  1)c ircc.css:~ry to tlerclol) tlw qucstioils of la\\. i ~ l ~ d v r ~ t l  will 
be sui~~rrlarizecl. 

T. C. Leak died oil 4 Ilccember, 1022, doriliciletl ill Ri(~1i1noild C ' O I I I I T ~ ,  
l c a ~ i i ~ g  a last r i l l  and tc~s tamc~l t  wll ic l~ was duly probatctl. l t c m  2 of 
tlie  ill is as  follows : " I  a m  i~itercsteil  ill ~ a r i o u s  wterpr i ses  ailtl husi- 
nesses in  Ricliinontl Cauilty, S. C., lily largest interests be i l~g  farming,  
sawmil l i i~g a i ~ l  cottoil-millii~g. 1 do iiot thiuk it  ~vould  be wise for  1117. 
i l~tercsts  ill thesc businesses ( a n d  possibly my otlier b w i ~ ~ c s s e s )  to bc 
wound up  i ~ m l d i a t e l y  a f te r  m y  death, mtd, as  1 iton- view 1ny busincss 
affairs, 1 a m  coilfident t h a t  niy interests s l~ould  be l~lacetl i n  the Iiantls 
of trustees with power to ca r ry  on m y  p r e s e ~ ~ t  busi~icss affairs four  
or five years  a f te r  lily death, possibly louger. I have 1xv~11 especially 
i ~ r i p r c s s d  with the  husi~lcss  aeur~ien of my tn-o nephen-s, X-111. C'. Leak 
and Walter  L. Parsolls, J r . ,  and tlieir t l e ~ o t i o n  to their duties. Lilrexise, 
I have absolute confidel~ce ill t h e  busiuess abi l i ty  ant1 intt'grity ant1 
t l r rot ior~ to m y  interests of m y  lifelong friend, J. LcGrand Everett,  and 
it  is m y  will and desire alltl accordi i~gly I do herehy girf,, derise nntl 
bequcntl~ niy entire estate, real, personal, and  ~ i ~ i s e t l  to T n 1 .  C". Lcalr, 
Wal te r  L .  Parsorls, J r . ,  and J .  LeGrand E w r e t t  as  trustees and  I hereby 
empower them to handle my estate i n  as  fu l l  a nlariner and  with all  
power that  1 now have ill m y  lifetime." Other  p r o ~ i s i o n s  of t h e  ni l1  
required the trustees to p a y  to the widow "one-third of a l l  profits accru- 
ing to  m y  estate f r o m  all sources so loilg as she m a y  lire," etc. Certain 
provisions were made  for  the  two children of the testator, to  wit, T. C. 
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Leak, J r . ,  and H a l  L. Leak. I tem 6 of the  will is as follows: "Havi l~g 
full confidence in the trustees named herein I desire that no bond be 
required of them ill the f u l f i l l n ~ e ~ ~ t  of their duties as trustees of iny 
estate and I c l i j o i ~ ~  011 them to consult freely and employ any of my 
present employees in tlie c o n t i ~ l u a t i o ~ ~  of my preselit businesses. Hon-  
ever, I want my  trustees to make annual reports of their dealings wit11 
my estate to the clerk of the court as now required of gilardians and to 
rcccive jointly all annual compensation of five per ceut of tlie amouut 
handled by them." I n  I tem 4 of the will Leak, Pa r so l~s  and Everett 
were appointed guardians of the cliildren of the deceased, nntl ill 1tr111 
7 they were appointed executors of the will. Leak, Parsons and Evewtt  
qualified as trustees and executors in Deceniber, 1023, rnd  took chargch 
of the estate of the testator. Thereafter the widow, Mary L. Leak, duly 
dissented from tlie last will and testamelit of her husband. 

the time of his death the deceased owned more than seven thousa~ltl 
acres of land and various lots, improved and uuimprovecl, together wit11 
his residence. H e  also owned a half interest in an opera house, narc2- 
house, and ill certain lands kuown as tlie Leak-Porter land. The testator 
:11so o1~11ct1 stocks ill banks, realty companies, building a ld loan associa- 
tions, cotto11 mills, mule compaliies, ice company, etc., together with :I 

certain amou~i t  of cash, notes a d  mortgages, life i i~su ra~ ice  and various 
accounts receivable. There were also 011 hand 1,139 hales of cottoll, 
farniilig iniplernelits, gin outfit, etc. 

At the time of his death the deceased was indebted in tlie alnoul~t 
of $534,755.59. Portioiis of this iiidebtednrss \\-ere secured and other 
portions unsecured. After taking possessio~i and custody of tlie assets 
of the estate the trustees, executors and guardians enterc:d upon the atl- 
m i ~ ~ i s t r a t i o ~ ~  of the same a11d u~idertook to carry 011 thc. various elitcr- 
 rises and business activities of the testator. During them course of sucll 
administratiol~ tlie executors and trustees received from all source. 
approximately $1,700,000) and disbursed approximately the same amouut. 
So that  a t  the time of commencen~c~~t  of this action t h ~ y  fou~ ld  it im- 
possible to continue tlie operation of said business enterprises. 

111 order to carry on the busihess enterprises aforesaid it beca~lic 
necessary to borrow money in large amounts, and hence the executors 
and trustees borrowed money and executed and delivered mortgages ant1 
deeds of trust upon certain lands owlied by the dect.ased in which 
mortgages and deeds of trust the widow joined. Cert~iiii other l a ~ ~ t l s  
mere sold by the executors and trustees, and the widow joined in such 
conveyances. When it became apparent that the business enterprises 
could no longer be carried on, and that large losses had been sustained, 
this suit was instituted by the executors, trustees and guardians a g a i ~ ~ s t  
tlie widow and creditors of the estate. 
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Tliroughout tlie course of adininistration t h e  executors and t rus tc~ , -  
have filed with tlie clerk of the Superior  Cour t  of R i c h m o ~ ~ d  C ' o u ~ l t ~  
anilually their  annua l  accounts and statcinents of their  expenses and of 
their receipts and  disburseinents, "which said reports have been a11(1 
remain on file i n  t h e  office of said clerk, a11d t h a t  110 person i~lterestcrl 
in  tlie estate of said T .  C. Leak, deceased, has  ever filed or  made all! 
exceptiolls to the same, nliicli  is  admitted." I t  n a s  found by the re fe rw 
that  the  midow h a d  been paid $12,432.23, and t h e  fur t l ier  sum of 
$24,723.63 for  the  support aud  main tenar~ce  of tlie millor cllildren, a11t1 
that  tlie executors and  trustees had  retained the sum of $27,400 as  lmrt 
payinent of cornmiss io~~s  earned in the administrat ion of the wtatcx. 
T h e  executors and t rusters  clainictl a ba la l~ce  due of $26,600 on c o r n ~ r ~ i +  
.ion account and  $5,500 as  reasonable at tor~iey 's  fees fo r  legal scrvicc,~ 
11rec-sary and incitlent to the due admin is t ra t io l~  of the cstatc. 

1-pon exceptions filed to the referee's report a hearing was 11:~l heforcl 
the judge upon  tlie report of the wfr ree .  T h e  t r ia l  judge t l cc rwl  111 

par t  tha t  the  w i d o i ~  \ \as  cutitled to tlouer "in the lailtls o u ~ l c d  by T. C'. 
I x a k  a t  the t ime of his tlcatli and remaining u~ls;oltl and u n e ~ ~ t u ~ n l w r e t i  
acstuallv allotted and laid off to her  by jurors to be llainetl hy appiopr ia tc~  
tlccrre of tlir  court in  this actio~i." Tlie idcr~t i f icat iol~ of sucli parccli 
of property is  set out in  tlir, judgincnt, but the s:rnrc is 11ot d w n i c ~ l  
p w t i ~ l e n t  to the qnest iol~ of law inr-olvetl. T h e  judge f o u ~ ~ t l  that  tlle 
\I ~ d o u  is entitled to have her dower "allotted i n  tlie iuallilcr s ta tu l  a h o ~ c  
111 e:1c11 t ract  of land o n i l d  by T .  C. Leak a t  tlic tiine of his  dc:~th. and 
vhicl i  has  heretofore h e m  conveyed by n a y  of mortgage or dcctl of 
t iust  to secure indchtedl~ess, either by the  said T. C. Leak a11t1 ~ f ( ,  
prior to his death or by the said csecutors and trustees : r ~ ~ t l  said nit!o\\ 
. i ~ ~ c c  his dcatli, n h i c h  11as 11ot lier(~tofore been sold hy f o r e c l o ~ u r c  sal(, 

tllc c a w  of a n y  tract siibjert to a mortgage or  drctl of t rust  nl11c.11 
has already beer1 sold, if therc remained a surplus f rom vutl sale a f te r  
tllc pnyme~l t  of costs alld expensm of sale and tlie paylnellt of clehtz 
secwred by such mortgage or deed of t ru\ t ,  such surplus, n l i c ~ l  pait1 illto 
court,  shall be held subject to the  payment  to said widow of her  clainl 
: ~ g a i ~ l s t  said estate r e p r e s c u t i ~ ~ g  the d u e  of her  tlover r ights  in  salci 
tr:lct of land," etc. T h e  dower r ight  of tlie widow was fur ther  prcservc,ti 
111 a l l  lands which had  been sold and  conveyed by deed executed 1)) 
the widow and t h e  executors and  trustees. T h e  t r i a l  judge fur ther  
tlccreetl "that a sale of a l l  the property and  assets of the  estate of T. C. 
Lcak, deceased, not heretofore sold, subject to the l imitat ions I icrei l~aftcr  
w t  out,  be made uuder  the direction of th i s  court and  by a collmissionei 
appointed to  make  sale thereof, and  the net proceeds ar is ing therefrom 
.;hall be applied as  hereinafter set out.  . . . I t  is fu r ther  ordered 
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ant1 tlecrecd tha t  a l l  the proceeds ar is ing f r o m  the sale of all u~lplctlgctl 
personal assets belonging to said estate and the surplus reinaining nftc~r 
paynic i~ t  of the tlcbts secured by plctlgctl persoi1:11 nwets ni~t l  the pro- 
ceeds of the sale of all  real estate of saitl tlcc~enwl, i i ~ c l u d i i ~ g  a n y  surp l~ lq  
rei i la i~i ing a f te r  tlie payinellt of tlic debt s c ~ u r c  t l  1)y enell mortgage or 
deed of t rust  on real  estate of said estate f rom tllt~ f l i ~ d s  a r i a i q  fro111 
the cnle of such mortgaged t ract  of l and  shall be paid u t h c  c ~ c c n t u r s  
and trustees, plaintiffs, who shall re tain out of the first of such fu l~ i l*  
coliiilig into tlicir l lai~tls sufficiei~t fuiids to  11ny and discliniy,c tlic~l.r~froin 
the fo l lon iag  items, nllicli a re  licwby found to be ilccc7ssary t w t s ,  (,A- 
peilvs, cliargcs, and  tlisburscments i l ~  the ad mini st ratio^ ant1 v t t l t w ~ t ~ ~ ~ t  
of said estate, u ~ t l e r  tlie terms of the saitl n i l l  of T. ('. Lcalr, ~ l w c ~ u w l ,  
to wit : Mrs.  I,. G. Fox, bnlal~cc on salary, $100; J. S. I Ias ty ,  I~nl,~i~c,c> 
oil snl i~ry,  $637.01; b a l a ~ ~ c e  i ~ ~ h e r i t a i i c e  taxes, $714.59; h a l a ~ ~ c c  of ~ 1 1 1 -  

1iiisqi011~ ( I U C  C L C C U ~ O ~ S  ailel truqtces, $26.000 ( th i s  1tci11 to incl i~t le  $5,300 
: ~ t t o r ~ ~ r y ' i  feels n l ~ i c l l  sllnll b(1 pait1 by *aid csccutors autl tru*recs).  co*ti 
of the ac6o11 iilclutlii~g actual  and  ilece-sarg rocti,  c~apei~soi ,  c11:1rgo~ 
ailti tlisbursemeilts ill the f i i ~ a l  a d n i i i ~ i s t r a t i o ~ ~  of the estatc. I t  nay  
furtller ortlcretl tha t  nl ien the lands had  been sold as prol-itlet1 ill t l ~ c  
jutlgnient tha t  tlie executors a i d  trustees sl~oultl  first i r t a i n  ' ( f ro~l i  fu11(1+ 
ill l ~ a n t l  ii sufficicilt sum to p a y  and l i a w  paitl the costs, cspci~scq, ( ~ I I : I I - c ( ~ ~  
:111d t l isbursci l~ei~ts  as  liereill decreed ant1 hcrciil fouiltl Ileccssnry in  tl1c8 
a t l i n i i ~ i s t r a t i o ~ ~  and  settlement of said estate, aiitl the said c x v u t o r s  a11c1 
t r u g t c ~ s  shall t l ~ c n  pay  to tlie said widow from fuiltls tlilw rcm:~ii~iiig 111 

their liantiu, if any,  so f a r  as  tlie snrne n i l l  estentl, such tlainls f o r  tlowc r 
and nllicli said claims is hereby tlecrcecl to  have prior i ty  11 pn>inent o \ (  I. 
illly m ~ t l  a l l  unsecurcd claims a n d  debts on i i ~ g  by saitl csiatc." 

Froin the f o r c g o i ~ ~ g  judgnicut U a r y  L .  Leak, nitlow, appcalctl. 

~ ~ R O ( ~ D E A ,  J .  111 settling all i ~ i s o l r e i ~ t  cstatc, is tllc n i t lon ' s  c l a i ~ n  foi 
the nloiicy 1 alue of her  dower entitled to pr ior i ty  of p a p l c i i t  o w r  col~i-  
rnissioils due the  executors and  tivstecs, togetlicr nit1 reaso l~abl t~  , I T -  

torilcy7s fecs, costs a i ~ d  c l~argcs  i i lc idmt to the  p r o p c ~  i ~ t l ~ ~ i i ~ ~ i - t r : ~ t i c ~ ~ r  
of the  cstate l 

T h e  testator a t  tlirx tlnic of his death naq i ~ ~ t t w s t c t l  i l l  111a11y b u ~ i ~ ~ o s -  
enterpriscq and onnct l  various types of property. S c m e  of liis re a1 
estate Jras c ~ ~ c u n i b c  red, a i ~ t l  large holdings, including lii: resitlel~rc,, 11 ( w L  
not e~icumbercd.  111 his will he  declared his desire tha t  his  busi l~e-s  
under fak i i~gs  be carried on for  a subs tn i~ t ia l  period of tiine. T h i s  u ~ ~ t l t ~  
taking required the  b o r r o n i ~ ~ g  of inoncp f r o m  t ime to t ime and tht> 
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cent upon tlie amount of receipts and disbursemeiits which shall appear 
to be fairly made ill the course of administration, a113 such allowance 
may be retained out of the assets agai~ist  creditors alid all other persons 
claiming any interest in the estate. . . . Nothiii,g in this section 
shall prevei~t  ally esecutor, admi~~ i s t r a to r  or collector from obtaining a 
reasonable sum for necessary charges and disbursemeiits in the manage- 
ment of the estate." Thus the statute empowers such personal represen- 
tatives to retain commissions "out of the assets against creditors aud 
all other persons claiming an  in t c~es t  in the estate." Minifestly, a claim 
of dower is an "iiiterest" in the estate. Hence the wordung of the statute 
leiids direct support to the judgment. Moreover, tlie claim of the widow 
must be paid out of a fund produced by the sale of assets. This sale of 
assets and the creation of the fund thereby is  accomplished through the 
processes and powers of administration. Certainly it ~vould appear to  be 
just that  a person claiming an  interest in a fund should be required to 
take such bcnefits subject to the reasonable costs and espelises of creating 
the very f ~ m l  which liquidates the claim. I t  does not impair or diniinisli 
tlie dower right of the widow to require lier to pay the freight on lier 
o\vil cargo. This idea TWS espressed in Twst  CO. v. fytone, 176 N. C'., 
670, 97 S. E., 8, in which the Court declared: '(We are, therefore, of the 
opiliioi~ the widow is entitled to dower in the procecds of sale antl, 
by the same reasoning, in tlie land unsold. She must, however, be contcllt 
~vit l i  thc ascertainnieiit of its value as to the lalltl sold out of net pro- 
cccds, because, having coiisented to the sale and convcrcion, she is justly 
chargeable ~ v i t h  the ratable par t  of the expense." 

Affirmed. 
* 

ADAJIS, J., took no part ill the decision of this case. 

(Filed 23 January, 1033.) 

1. Estoppel B a-Parties held estopped from setting 111) priorities con- 
trary to pro~isions of order allowii~g them to intervcne. 

Wliere parties are permitted b,y n referee to inter\~eiic in a 1)endiug 
cilnsr ilivolri~lg tlic questiorl of priorities of clailu of dower and ot11r.r 
rlainis agaiilrt the estate of a decedent, and the order of the referee 
xllo\ving tllem to intervene specifies that the claims of the interveners 
shall he heard without affecting the riglit of priority of the origi~inl 
lbarties wliosc claiuls liatl already been Iienrd by hiin: Held, the inter- 
Yellers are bound by the limitations in the order and may not claim 
1)riorit)- over the original partics to the action. 
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2. Mortgages G a-Wife joining in mortgage is released of liability 
where foreclosure under subsequent mortgage realizes amount of 
first debt. 

The wife joined \ ~ i t h  her 11usband in executing a note and duly rt'gis- 
teretl niortgage on his lands for money borrowed by him. After his 
death, while this mortgage was outstanding and unpaid, the 11nsl)a11tl's 
executors and trustees conveyed tlle land to her for the purpose of Il:lviilg 
her mortgxge the same in order to rcnlizr fuiids necessary for their use 
in carrying out the 1)rovisions of a trust inlposcd upon them by the 
husband's will. In  accordauce \\.it11 this agreCmt8nt she executed a t1c.d 
of trust on the laud wit11 wnrr:lnty of an unencumbered title, the cestrti 
qrte t rus t  having knowledge of the fact arid purpose of the transfer of the 
1:tnd to her. The deed of trust was foreclosed and tlle property bougl~t 
in by the ceutui quc t rus t  for an amount more than sufficient to discharge 
tlic original mortgage: H c l d ,  tlle wife was but a surety on the original 
mortgage note and was discharged of l)ersonal liability thereon, the 
X U I O U I I ~  realized from the foreclosure- of the subsequent dccd of trust 
being more tllan sufficient to discliarge the debt under the original mort- 
gage. 

3. Subrogation A *Party can acquire no better right by subrogation 
than that of principal. 

Where n title guaranty company insures the title of certain lands foi 
the 1)twefit of tlie mortgagee, and is folced to pay the amount of a prior 
mortgage ou the lands, the title company is subrogated to the rights of 
the ruortp:lgee agallist the mortgagorq, but can hare no better right in 
this reslwct than the mortgagee. 

ADAMS, J . .  took no part in tlie d~cis ion of this case. 

CIVIL ACTIOK, before 1T7ariick, J., a t  J u i ~ e  Teriil, 1932, of RICHJIOAI).  
T h e  p la i i~ t i f f s  ilistituted ail action against tlie widon a d  crcdito1.i 

of T .  C'. Lcak, deceased, f o r  tlic purpose of securiiig a n  ortlcr to sell 
property to crcate assets a i d  to  settle the  estate. the  cnusc had  
becw cornmittcd to  a referee, tlle T i t l e  G u a r a n t y  and  Insuralice C o n -  
p:uiy and the Louist ille T i t l e  Coinparig filed a petition bcforc the  referee. 
T h e  referee inade ail order tha t  t h e  "Tit le  Guaran ty  ant1 I n s u r a i ~ c c ~  
C'o~npmiy and  the L o u i a ~  ills T i t l e  Company be, and  they a re  herel)> 
alloned to become parties to this action and to file their  said pctitio~i.  
as  tlieir coml~laiiit  I l c re~n .  I t  is fu r ther  ordcred t h a t  said part ies  arcL 
allon-ccl to  coiilc into this action because the  referee fiiitls t h a t  i t  is  ~ ~ s c e s -  
sa ry  tha t  t h e  colitentioiis of tlie said part ies  be lieartl and determii~etl 
i n  this  action i n  order  to  adjudge completely and  t o  settle tlle matter.; 
qct out i n  the  complaint herein filed, but  the said part ies  sliall coi l~c 
ilito this actioli and tlieir allegations, together with all  answers or 
replies tllereto, sllall be h a r d  a i ~ d  determilied x i t h o u t  a f f c c t i r ~ ~  or 
delaying the  matters  heretofore heard, including t h e  accoui~ts  pro1 itlcti 
fo r  i n  the order of refcreiice, which llas already been heard, ulitl tile 
referee will file his  report a s  to  al l  matters  heretofore l ~ e a r d  alitl a 
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~ i ~ ~ t l g ~ r ~ e ~ r t  sliall be c ~ ~ t c r e t l  thereon either nit11 or ~vitliclut csccptions, as  
thc~ c a w  ilia?- lw, sq)ar:rtc :rlrtl a p a r t  f rom nlrtl u~raffcctcd by t l ~ c  l ~ c a r i l ~ g  
:111(1 t lctcrli~ilr:~tiol~ of tlrc issues alitl qucst ioi~s p r e s c ~ ~ t e t l  h- tlrc saitl 
c*ollrl)lailrt of s :~ id  ~ ~ r o v : ~ l ~ t s  a l ~ t l  tlic atrswers and rc1)lics thereto." 

'J'lic S o r t l i  C'arolilrn Joilrt Stock Lalid 13a11k also :~sketl to b(. l i~ i~( l t '  
:I par ty,  alrd said lwtitiollcr \\.as allowctl to i l ~ t c r v ~ ~ r c ,  by an ordcr of 

t11v rc4crcc \\.ill 1)rocwtl to filr tlic rcy~ort as to all suc.11 ~ r ~ t r t t c w  . . . 
ill all  rcspcc.tu :IS if this orclcr Iiatl not bee11 clrtcretl," :tc. T l~c$  refercc. 
:~ftc.r f i l~d ing  wrtni l l  f :~cts  wit11 r ( ~ f ~ r e ~ r c e  to tllc tlcath of T .  ('. Leak, 
l t > : ~ v i ~ ~ g  a last will a t ~ d  tcst:1111~11t a l ~ t l  the nppoi~rt~rrr i i t  of Parsons,  Leak 
: I I I ~  I < \ ( w t t ,  ;IS t rustcrs  : I I I ~  t ~ ~ u t o r s ,  l~roccetlocl to f i d  o t l l c ~  facts  
lwrtil~clrt  to t l ~ c  co~itrovcrsy. 'l'liese facts  may  be subs t ,~ l i t i a l ly  stated as  
follows: 0 1 1  14  S q ~ t c l ~ ~ b c r ,  1920, T. C. Lcak l)urcl~nsccl froin S .  S. Steelc~ 

trustecs ~~ec t lc t l  $50,000 to p a y  off certaiir debts slid to ca r ry  011 tl~cl 
b l l s i ~ ~ ~ s s  ~ l l t e r p r i s e s  of the ('state. They  applied to t l ~ c  X o r t h  C n r o l i ~ ~ a  
, J o i ~ ~ t  Stock L a ~ ~ t l  Ihrllr fo r  a loall of $50,000, a l ~ d  n c r e  iufornlctl 
:;rid Lalid 13a11k that  a loall c~oultl trot be niatlc to csecutors atrtl t n r s t c ~ s ,  
:111(1 s ~ ~ g g ~ s t e d  tha t  said executors a ~ l d  trustees conmy the lalrtl to sollic1 

s w u r c  tlie sainc n l ~ d  rccolivcy tlie 1a11d to the esecutors mrtl trustces sub- 
j c ~ t  to tlic e l ~ c u m b r a w e .  Tl icwnftcr  ill December, 19f15, a special pro- 
c . ~  cdilrg was instituted ill Roc l r i~~gl ia in  County aut l ior izi~rg the  csccutors 
: I I I ~  tl*ustces to convey the l a l ~ t l  or mortgagcl the same, and t l i e r e u p o ~ ~  the 
laud was conrcycd by tlic esccutors nl~cl trustees to  mar,^ L. Lcalr, widow 
of tlic deceased. S h e  s ig l~ed  all applicatioli  to tlie L a n d  B a n k  f o r  a 
1o:rlr of $50,000 u l m r  tlie property, rcpresel~tiirg i n  substauce tha t  tl ierr 
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;111str;~rt t l lcrt~of. SIIC'II a11stract \\.:IS nlntle, ccr t i fyiug tha t  l l a r y  1,. 1 x a k  
was t l i ~  o ~ r l ~ c r  of tlic 1a:itl i i i  fcc  sinlplc, f ree  ant1 clcur of all  c~lic~u111- 
11r:riic.c~. T h i s  nbstract oi i~i t tcd aiiy refcarcncc to tlic Stcclc Iiiorrg:igt3 
1~11icli \\.a< tlr(,lr uirpnitl and uilcaiicclctl. Thr. T.and l la i lk  m:ltlc tlic loair 
:11111 ihqlorl ;I rliorli M:~i ,y  L .  T,o:ili, ljorron-cir, n i r t l  t o  tllc : ~ t t n r ~ i c y  i l l  

111t. a i i r i i  of $:%!1:'i!)O. Tl~cx I.alitl 1:alili r i~ ta i i~ i , t l  $10,000 of the loiili l i i ~ t i l  

t r t ~ i i ~  i i - i t  I i i  1 1 0 1 1  1 I .  I I 111.11 

i i l i l~ro ' i .c~i i~"l~h h a d  heen rnaclc tlitl bn1niic.e of tlit, iiionry \\.as pait1 i l l  t l ~ t .  

~ : ~ i ~ i c  i l i a ~ ~ t i c r  w the fornitlr ~ I I I ~ U I I ~ .  0 1 1  19 A1arrli. 1926. 11:ary 1,. T . ( , : I ~  
~ ~ ~ t . o i i \ . i ~ y t ~ t l  tl1c8 la 11,l to tliv t~socutors  aiid ti,nstt~c~.., snl~j(,c.t to tlrt. >;I  i l l  
irrortgngc of $20,000. Tlic Title, C;~r:~rality :tiit1 1 i i s u r a l i c ~  (:oilipaliy li ;~tl  
n c,oi~trat.t \\.it11 the' Lailcl 13nirlr i i i su r i~ ig  tlic titlil to all  p r t ~ l ~ t ' r t y  I I I I O I ~  

\~ I~ ic . l i  tlrt. Laiid U n ~ i k  111:1tlc 10:1iis. Tllis c n ~ i t r a ~ t  ~ o ~ i t n i l i ~ t l  a S I ~ I ) ~ . O ~ : I -  
ti011 (al:~uw. 011 3 F(-('l)runi-y, 1930, I'arsoiis, Lcnk ant1 E w r c t t ,  c~sc~*l l tol~- :  
niid trustees, illstitutcd n suit  w t t i ~ i g  fort11 tlle s t : l t u ~  (nf the c~stntc~ of 
T. C'. Li'ali niitl rcqncstilig o r d w  to  close tllc estate.  'I'lle Sort11 ( ' ; I ~ I I -  
liiin ,Toilit Stock Lniitl B a ~ i k  n-:IS m a d e  n l ) : ~ r t y  t lofel~t l :~r~t  to t l ~ c  illit. 
;rlitl clltc'rc~l ail al)pe;iralict: nirtl rc~llic~xtcd l ~ e r l i ~ i s s i o i ~  to fort~c*losc t l~c.  
31:lry L .  T,(,nli tl(wl of t rust  s c c u r i ~ i g  tlic saitl su111 of $30.000, as  tiit. 
sniiie \\-as t l ~ e ~ i  i n  defaul t .  Shor t ly  tl ic~reafter the Lniitl 1 h 1 i k  I t~n~mctl  fo r  
the first tiint, of the esistcilce of the S t e ~ l c  ~ n o r t g a g e ,  a i ~ t l  tha t  tlit, wliic, 
roiistitutcvl :I f i n t  licii 011 thc  1)ropc.rty. I ' n run l r t  to nlr ortlrr of tlit. 
m n r t  tlit. TJnl~tl I3aiilr forcrlo,v~:l itq ~ i io r tgagc~  "alrtl a t  raitl salc saitl i1:111li 
I~ec.arnc> thc  lxst a1111 l ~ i g l ~ o h t  b i t l t l~ r  fo r  t l i ~  saitl 1:11111 :kt :I bid ill tlir .sui~i 
of $30.000, \ \ - l i i r l~ \vnz lt,s.; t l l a ~ i  the fact' value, of the air~oulrt  tlue olr i t s  
saitl $30,000 lon~r." r l i  J:lilunry. 1!)3i, tllc Lailtl Ilalrk 1,aitl tlrc I~:~la~rt*c> 
ill it^ 011 rlic S t w l c  ~ ~ i o i ~ g : ~ g c > ,  to wit,  t l l ~  slnli of $7,28:.42, a1111 took 1111 

asxigliiiiclrt f r o m  Steel(. of snit1 iiotc. Sul)seql~c~iitly tlic Ti t lc  ( ; u : ~ r : r l ~ t ~ .  
airtl I i~surnr r t~c~  ( ' o n ~ l ~ n ~ i y ,  l)ursuniit to its co~itratst  of ilrsnr:~lrco \\.it11 
snit1 1 ~ 1 i t l  13aiik, rcxfu~idt~l  to the saicl Ih i id  13~111li the sxitl suiii of 
$T,W3.4< :iiitl snit1 S t e c ~ l ~  ~rc~ t t .  ailel mortgage \\.;IS ,surrclitlcretl to striil 
' I i t l r  ( ' O I I ~ ~ I ~ I I ~ ,  :111(1 tli(, .wi11 Y'itlc ( ' o i ~ ~ p f i ~ i y  is iiow tlic q u i t a I ) l c ~  o \ \ . r~ t~r  
of said iiotc, a s  tlic cqnit:rhlc aesigi~ec~ tlicrc~nf. 'l 'l~c rcferec fur t l ic~r  fourrtl 
tha t  tlic h l i t l  13:111li klic\\- tha t  tlic iiiol~c,g wli ic l~ i t  n-:IS loaiiilig ostc~lrsil~ly 
to M a r y  L. Lenli, \\-ido~\-, n.ns ill fact  fo r  the bc~iefit  of tlic, vstntt~, :111t1 
that  a t  t l l ~  tiliie of the escvxt io~i  alltl delivery of tlic tlcctl of t r ~ s t  
sccuriiig the loan for  $50,000 oil saitl ' (Bearer  D:lm far111 . . . tht, 
~ a i t l l a ~ i t l s  lint1 a iriortgage ~ a l u e  fo r  cash suffic.iciit to 1 1 a ~ t ~  11:1i1l s:ritl 
$c50,000 dcetl of t rust  and  the said Stcelc mortgage." 

1711011 tlic f o r e g o i ~ ~ g  facts  the referec n-as of tlic opiriiolr t h t  tlie y t i -  
t i o ~ ~ c r ,  Insurance  ('onipaily, was c~ i t i t l ed  to recol-cr $T,2S5.12 agailist 
the, esccutors and  trustecs of tlic estate of T .  (I. Leak. Esceptioris AIL  TI^ 
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filed to the report of tlie referee by the widow and by the Insurance 
Company. The trial judge approved the findings of fact made by the 
referee and adjudged that the Title Guaranty Company wiis entitled to 
rceowr the sum of $7,285.42 wit11 interest from the esecbutors of the 
c>strlte of T. C. Leak and of N a r y  I,. Lcak as surety on said ~lote.  

From the judgment so rendered the Title Guaratity and Insuralicc 
Coinl)any assigiied as error that portion of the judgnient decreeiug that 
the judgment against the executors in faror  of tlie insurance company 
is subordinate "to the claims approred in tlie prior judgir~ent iri favor 
of the executors for comniissions and expenses, aild ill favor of the 
 rido ow, Mary 1,. Lcak, for compensatioil in lieu of dowe .." Mary L. 
Leak, the widow, assigns as error that portion of the jut1,;ment whieli 
tlccrecs that  she is personally liable to tlie Insurance Con pany on the 
Steele note. 

I T 7 .  G. Mordecai ,  Charles  Ross  a n d  0. L. H e n r y  for [I'i'le Gnuran tg  
irnd I ~ z s u r a n c e  C o m p a n y .  

I'arser, Lawrence LP. , l lc lnfy i*e  for e z ~ c u t o r s  and  f r u s f : e s  of 1'. C' .  
Leak,. 

.T. ('. Sedberry  for ;Wary L. Leak,. 

I~IWGI)EK, J. I f  a liusba~id and n i f e  execute a note or ~ ~ c t c s ,  securing 
tlic same by a mortgage on the land of the liusbalid, who receires thc 
proceeds, and tlicrcaftcr tlic property is sold by foreclosure under a 
wbstqucl~t  deed of trust for a sum in excess of the ainoulit due up011 
tlic first lien, is the wife thereby released from persolla1 liability up011 
the first note or notes? 

The Title Gnarailtg and Insurallcc Company appeals from the judg- 
111ciit upon the ground that rt priority was gircn therein to twrtain other 
vlail~is iiivolrcd ill another bra~icli of this litigation. The insurance 
c80inpnny requested perniissioi~ of the referee to be made a party to the 
>uit. Tlie referee made an order permitting it to become a party, but 
thereill expressly. provided that  such intervention "shall be heard and 
tlrterinined without affectii~g or delaying the matters heretofore heard 
. . . and u11afYrctct1 hy tlir lirarilrg and clctcrmi~~ntio~i of issues 
:lilt1 qwstioiis prese~ited by the said romplaint of said mor in ts  and tlie 
answers and replies thereto." Coilseque~~tly, wlieii tlie Iiisurance Com- 
pany pursued its rights before the referee it callnot I I O W  11e permitted 
to repudiate tlie liniitations imposed in the order. Therefore, the issu- 
able question of law arises upon the liability of Mary I,. Leak, the 
\ridow, upoii the balance of the Steele note, aggregating $7,285.42. 

Wlien a married woma11 joins with her husband in the e>ecution of a 
i~otc,  securing tlie same wit11 a mortgage or deed of trust upon the hus- 
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C ~ I . V A R D  v. LIGHT Co. 

(Fi led  23 January .  1033.) 

1 .  Appcxal a n d  E r r o r  J cL-Refusal to  strikcb o u t  ce r t a in  tes t imony in this 
rnsc held  not 1)rcjudicial. 

A \vitness tcbstifietl :IS to the  amount of t l n m n ~ r  resulting to t he  plain- 
tiff's f a rm rtonl the) ruiining of defentlant's highly cllargetl t rans~niss ion 
line ilcross the la11t1. 0 1 1  r r o s s - ~ x a m i n a t i o i ~  he testifictl t ha t  his cstimatcl 
of the  damagcs was l?asrd on the fac t  of danger f rom the transmission 
line and  tha t  people \voul(l not wish to work near i t ,  and on fur ther  cross- 
csaminntion he  testified tha t  his testi~noiiy a s  to ilnmnges was  based on 
his l~ersoaal  dislike to  lie near  sucll transmission line. The defendant 
made a motion to str ike out  his testimony relative to damages:  Held,  
the refusal  of the motion to s t r ike  out \\-as not prejudicial error,  the  
witness' unobjected testimony a s  to general fear  of power lines being no 
more prejudicial than the  testimony objected to, and there being testi- 
mony of several other witi~esses t o  the  effect t ha t  the  r a lue  of t he  land 
was  decreased by general fear  of power lines. 
6 2 0 - 2  
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2. Snmc-.ldmission of certain cvidrncc in this cSnw held ~ l o t  ])rc,j~~tlici;~l 
in view of tc%tirnony vlicitcd by nppcllnnt on c ~ ~ o s r - c ~ \ ; ~ ~ ~  ination. 

a i ~ 2 ~ , t : . i ~  11y d(~fc11ila11t froill ,\'t(1~1~,~ J.,, :111(1 a jury ilt .JIIII:> 'l'i1r111, I ! ) : l ? .  
of G ~ < . m a ~ r .  xo error. 

T h i s  W:IS 2111 a c t i o ~ ~  brought by plaintiff to r i3 (~ov(~r  of iIi~fo~itl:i~it ( T I -  

t : ~ i l ~  la~ l t l  bclolrgil~g to him :111(1 ilanlngcs. 'I'llc t l d c ~ i t l ~ i i ~ t  :iftt>r ( I I ' I I ~ ~ I I ~  
t l ~ c  nlater i :~l  all<!gations of tlic co~ilplaint  fo r  a fu r t l lw ~ l e f c l ~ s i ~  i11ltyr.- 
t l i :~t thc, dtd'rl~tla~it is atlviwil ant1 b c l i c ~ e s  t l ~ t  it  liatl tlic r ight  ah  :I 

p111)lic-scrvicc corl)orat io~i  u ~ ~ t l c r  tlic laws of thil Stat11 of Sort11 ( ' : i l ~ -  
1i11a to co l~s t ruc t  i ts  t r a ~ ~ s l l i i s s i o l ~  l i w s  : I C ~ O S S  n11c1 11l)oll t11. lairils of t l ~ c ~  
l~ la in t i f f ,  a11t1 tha t  it also hacl the r ight  by alitl wit11 t11(~ ido l~sc i~ t  of t l ~ i ,  
(:r:111:11ii Coulity Knilroatl Coml):~ny to c o ~ ~ s t r n r t  :11it1 ol~or:.tc saitl tr;i l~x- 
~ ~ i i s s i o n  l i l ~ c  u p 1 1  thi. railroad's r ight  of n-a!-. .Ltltl tltccl i l s  o n l y  o b l i p  
lioti i o  / k c  pltriilliji' u.u c>otnpc t~sa i io t l  foj ,  strid 1.ig711 of i ~ , n ! j  i.s i l tc  w n . s o ~ i -  
clblc r a i u e  of  f h ~  i~lc*rrtrsctl b u r d e n  o n  i h e  c a s c m t z i  of f l t c  m i l r o a t l  r o w  

pnlr!j c v l r s d  b!/ t h e  cotlst j w c f i o t ~ ,  of s a i d  f ~ a t i s i t l i s s i o i ~  l i r ~ c .  T h a t  t111, 
tlcfcntlai~t is fu r ther  a d ~ i s e t l  tha t  u p o ~ ~  tlic nsscm~neiit a n  1 p a y m c l ~ t  of 
s11c11 peri1~111c11t d a ~ n : ~ g e s  as  tllc plaiiltiff m a y  ha\-c sustai~ict l  by reasoil 
of t 1 1 ~  colistructiol~, mai l l t t~na i~cc  and  o p c r n t i o ~ ~  of said t rn~~sni i s s io l i  li11i3, 
tha t  t l l r  t l r fc~~c lan t  is  entitled to the  umestr ic tcd usc of n r ight  of JvaJ- 
oil and across t h e  plaintiff's land f o r  tlic m a i ~ l t c n a l ~ c e  autl o p r a t i o l l  
of its t r n ~ ~ s n ~ i s s i o ~ l  l i ~ ~ e .  Wllercfore, I lavi i~g ful ly  a l ~ s n c r x l ,  t l o f c ~ ~ t l a ~ l t  
1xaysj~udgii icwt tll :~t sue11 actual  t1aln;lgcs as  dcfci~il:lnt may I i n ~ c  sus- 
tained by rcasoll of tlic c o ~ ~ s t r u c t i o n  ant1 o p c r a t i o ~ ~  of tlrfelitlant's t r a l w  
~nissioii  line bc a s c w t a i ~ ~ e d  aud  d e t e r i n i ~ ~ e d ,  : ~ n d  tha t  the : l t fcnda~it ,  011 

pagmeut  of ally amount  assessed as  damages, be granted a pcrmanc31~t 
r ight  of w a y  o w r  nut1 through the plaintiff's I a l ~ d s  iIcs2ribctl in  tht. 
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missioll lilw was built across it. I t  Ivas eiglit tliousiznd dollars. The  
nscs or capabilities of tliis property was ~ffcc ted  by thc col~strucdtiol~ 
of the transmissioi~ liue. Immediately after a11d consider~ng tlie trail+ 
n~ i s s io~ i  line 011 it ,  the fa i r  markct value was about five thousand dollar<. 
That  land n a s  by its location and natural  adaptabi l i t ic~  suitable for  
fa rmi i~g,  watc,r-power, for  building or residential purposes. Tlie tranq- 
~nission line r u ~ s  ]war to the most desirable lmrt for  dwellillg purposes. 
The  lower ti-act, the sccol~d, described in t l i ~  c o l n p l a i ~ ~ t  contains 2.09 
acres. The  distance of the transmission line across it is 187 feet. KO 
poles are set 011 it .  Tlie market value of i t  af the time built and with- 
out the transniissioi~ l i i ~ e  was $250. I m m e d i a t ~ l y  after and with the lilio 
011 it, i t  was $150." C ~ i s p  1'. Light Co., 201 N. C., 46. 

Many witliesscs corroborated tlie plaintiff. The  t l e f c~~da l~ t ' s  w i t l ~ e s w  
estinlatetl the damage from $245 to $300. 
Al w i t ~ ~ e s s  for  plaintiff, Claude Cape, testified ill part  : "1 11 my opi11io11 

tlic reasomble market value of both tracts just before thc t r a u s m i A o l ~  
li11e was built was bet~vcen swen  and eight t l iousa~~t l  dollars, and jurt 
af ter  the erectin11 of tlic transmissio:l line across them thc market v a l w  
was threc tliousal~d dollars." 

011  cross-esamil~atioi~ by defellilal~t, tlie wit l i~ss s t a t d  : "Some poleb 
arc 15 to 20 feet from railroad. I attribute and base m y  e s t i m a t i o ~ ~  
of the decreasc ill 7 a l w  of that  land of $3,000 to tlic (wctioii of T ~ I V  

tra~lsnlissioil liilc tlirougli it .  A Inan don't fecl likc worki11g a r o u ~ d  it 
anti doil't fecl like l i r iug a rou id  it." Defendalit's coul~sel asked tlie 
witness the follo\riilg questioll: "You arc basing your testimony on your 
p e r s o ~ ~ a l  likiilg or dislike of it !" Answer: "That is csactlv right." Ilc- 
fwtlnnt's coul~srl  tlic>l~ requested : "We ask the court to inslruct the jury 
11ot to consitlrr his valuation." The  court stated: "I t  is for the jury to 
say what weight they will give his valuation." Tlic defenlant excepted 
a r ~ d  assigned error. We do not think defendaut's col~tentic~n can be sus- 
tained. T h e  witiicss was ou cross-examinatioii and lie was being ques- 
tioned as to the decrease iu value of the land. Unobjcctetl to lie stated 
"a mall doll't fecl like workiiig around it and don't fe.1 like 1ivi11g 
around it." The  answer "That is exactly right" is 110 mo me prejutlici:~l 
tlian the query unobjected to. 

Then again TV. P. Matlieson, a witness for  plailitiff, 011 cross-examiua- 
tion stated:  "Tlie value of the land dropped $3,000. I attribute the 
decreased value of this land on profits and o n  dungel.. From my under- 
sta:iding of tliis cliaracter of power, it is dangerous and  no one likes f o  

be near it and I would at tr ibute two-thirds to that  fact." 
Also Ralph Ramscg, a witness for  plaintiff, on crosi;-examination 

stated : "Tlie location of the railroad without the transmission line 
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would not reduce the valuc so much. I t  would ]lot hurt it as  had as tlie 
transmission line that is there now. Peop l r  wou ld  n o f  h a v e  been  afrcilcl 
f o  h a r e  gone  f h e r e  and bought tlic land, just tlie operation of trains. 1 
attribute practically all my decrease i11 d u e  o n  t h e  fear  p ~ o p 2 e  21~111ld 
1taz.e of going flterp. 111 nlaking my  opi~lion of this valuation, I took 
into consideration that the lalid already liad a burc le~~ of railroad right 
of way on it, 100 fect wide, with a constructed railioad on it." 

,111 thesc reasons as to d u e  are practically tlir same. I t  is ~rc,ll 
settled that  tlie testimony is liar~nlcss v h e r ~ '  sinlilar testinioiiy is atl- 
mitted without objection. S h e l f o ? ~  v. R. If., 193 X. C., at p. 674, l ' h o v z p  
s o n  7%. B u c h a n u n ,  198 X. C., at p. 281, (:ray 1 % .  IIigh P o i n t ,  203 N. ('., 
at  p. 764. 

011 cross-emmixiti011 of R. V. Honell, coui~sel for dcfendaiit over  
p la in f  iff's ob jecf  ion  asked the wit i i~ss the follon ing question : "How 
close is that line to your housr?" h s w w  (over plaintiff's objectior~) : 
((About 66 feet, this same line." Plaiiitiff's counsel asked the witnes- 
the followii~g question: "What is the effect of that line to your property 
running in 66 fect of your house, if ally ?" ,1nswer : "I don't take the 
interest ill it 1 did, owiug to tliat." Q. "Why?" A1~rsn.er : "I feel uneai> 
about it. I t  is in a curve t h e  aiid if tlir i ~ ~ s u l a t o r s  should break, it 
~ o u l d  sag in close to my house and I can't say it is mine. The sanlci 
curve is a t  the place oil plaintiff's laud." The clefe~lda~it esccpted ant1 
assigned error and moved to strike out tlie witness's answer. We think 
defendant ope~led the door over plaintiff's ob jec t io~~  and the a ~ ~ s w e r b  
on retlirrct esa i r i ina t io~~ cail~lot be licld for prejudicial or rercrsihl(1 
rrror. The  witness stated a niattrr of cornmoll knowledge to all. 

Tlie drfeiidaiit exceptd  assigiliiig error to the followiilg portioi~s of thr. 
charge of the court belon : "l'llc court instructs you that it is your duty 
to take irito coilsideratio11 tliat all elements of damage to the land by 
reason of the addition and permanent b u r d e ~ ~  of tlir trailsmissioii lints, 
such as additional i~icoii~eiiiellces to tlir plaintiffs in the use of tlirir 
lands and any and all iilcorive~iie~icrs growing directly or beiiig directly 
caused by the erection and usc of said tral~smissioil line. -Iiid in this 
coimection the court charges you that  if you should find from the greater 
weight of the evidencc that the heavily charged wires of the d e f e n d a ~ ~ t  
would prevent persons from buyiug the tract of land a t  a reasonable 
market value, you should take this fact irito consideration in connectiol~ 
with all other facts tending to reducing ill value the tract of land ill 
question." 

"The plaintiff co~itentls tliat the land is r e ry  valuable for s ~ v e r a l  
purposes and particularly for agricultural purposes and that  it has been 
greatly damaged by the erection of these poles and the overhanging wires. 
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11orron.ctl oli real cstatc, describctl i n  saitl tlectl of trust 111it1 also set fo r th  
ill tlic plaintiff's coinplai~i t  as  s1~on.n iii trn11scril)t of record, :~iid tll:lt 
wit1 tlrctl of t rust  proritlctl ill casc of tlcfault ill t l ~  ~ x ~ y i ( ~ l t  of tho 
illtlcbtetlnces sccurctl tlicrciii the following 1)rorisio11: 

"111 casc of salc t l ~ c  same shall be by public nuotioli f o r  casll a t  
sucli t i ~ i i c  a11t1 place that  m a y  he tletcrnii~ietl by the trustees a f tc r  first 
: ~ t l r c r t i s i ~ i g  t l ~ r  tiriic ;11it1 piace a ~ l t l  tcrnis of s:llc." '1'11;1t tllc pl:iii~tifi 
:11it1 his  wife dcf:~iiltetl i n  the p : ~ p i c l i t  of tlie iiid~btc(1licw 11s S ~ Y W ~ C ~ I  ill 
s;iitl tlcctl of t rust  a ~ i t l  according to i ts  ternis a~rt l  c~oi~t l i t io~is ,  tllitl t1i:lt 
(1(~:111tl \\.as 1n:ldt1 11po11 said t r i~s tccs  to f o r c ~ l o s e  tlit' property by tlitx 
I I \ \ . I I ( Y  a ~ i t l  lioltlcr of tlw i ~ i t l ~ l ) t e t l ~ i t ~ s ~ ,  ;11it1 tliat pursiinii t to  such tleii~antl, 
tlic saitl triistt'cs tlitl :~t l rcr t iae tlic wit1 prc~pcrty to br soltl 011 IS  .\p~.il .  
1032, snit1 a t l ~ e r t i s w r c ~ ~ t  lwiug in accoi~tl:~iiw wi th  the  terms of rlic tlcctl 
c~f trust,  a11c1 tha t  tlic property was tl11ly ant1 legally ntlrcrtiwtl fo r  s;110. 
: r l l t l  s:iid llotice of sale colitaiiictl the following stipu1:ltioli : 

"Sot icc  is Ilc,rcl~y g i r c ~ i  tliat the trustccs will reql~ircl ;I t * d i  tlcl)osit of 
: I T  Ionst 25 l)cr cvlit of tlic bitl f rom tlic successful :~iid liigli bitltter a t  this 
a l e  to be t l t ~ l ~ ( ~ s i t c d  \\.it11 tllc saitl trustct's a t  tlic tiuic ant1 l ) l : ~ c ~  t o  
gunra1ltcc l~cr forn in i~c~o  of tlic, hid i n  the  cvciit the  bid ils not l a te r  raiwtl.  
'I'lic t r i i s t c c ~  rcscrrc t l i ~  riglit to reject nil! bid i i i ~ l ~ s s  this cash drpouit 
i.: iliatle : ~ t  tlic tinits of sale a s  l i ~ r ~ i 1 1  i ~ d v c r t i ~ t d . "  

T h a t  oil IS A\pri l ,  1033, tlic snit1 B.  11. Boyd, tru:;tee, a t  the usu :~ l  
111:1w of snle : ~ t  tlic co~i r t l~o i i sc  of Nec~lilenburg CYoullty esl)osc(l saitl 
l ) ~ ~ o l ) e r t y  fo r  sale, wlitvi :tiit1 wl i tw O I I ~  I<alpli Rollins ~ ~ I I I I C  t l ~  last 
:i11t1 lliglicst bidtl(ir tliercfol. ill the sum of $i?;OO :111tl tascs. Tlic sai(1 
1n.opcrty was offrrctl subject to the  stipuliition ~ o l l t i l i ~ i ~ d  ill tlit! i ~ ( l v t ~ -  
tis(w1~11t isequir i l~g t l i ~  cneli tlcpouit of 35 pcr ccllt, alitl illat s:iitl requirt.- 
i l ~ ~ n t  was aniioiincetl by the said D. %I. Boyd! trustcc, a t  the  t ime tlic, 
~ w o p e r t y  was (~s1)owtl f o r  sale, s ta t iug tha t  saitl tlcposit could be 111:1tltt 
to tlic t r i i ~ t c t ~  or  cJ:i~il(~s 11. Tantllc,  clerk of the Superior  Court,  ailtl 
t l ~ a t  the s:~itl Italpli  R o l l i l ~ s  fniled to  mnkc surli  n deposit, ant1 tha t  t11c 
siiitl 13. 11. Boyd, trustee, ill about ten or  fiftee11 rilinute:: af ter  the fnilurc. 
of tlir said Rall)li  IZollilis to ~ilnlce saitl deposit, rci;spo:ictl s:~itl pro pert^. 
for  sale, wlien a11t1 \\.licrc, S t a t c  (?onimercinl Corporat i rn 1)itl iii tlic s:litl 
1)ropcrty i n  the  siilil of $i,000 siibject to tascs. 

Tlint the sale \\.as duly reported to tlic clerk of t h e  S n p r r i o r  Cour t  fo r  
i!lrrcasctl bitl, hut no illcwasetl bid has becii placed t l i c r c o ~ ~ .  slid tliat 
011 27 April,  1932, tlic l)lnilitiff secured n temporary ~ w t r a i ~ l i i i g  order 
t ~ ~ i j o i ~ i i n g  and iwtr :~i l i i i ig  the trustees to make dwtl to tlic Stntc  Coni- 
liicrcinl Corporatioil for  snid property ill :~ccorclaiicc \\it11 snid sale sl~tl 

i ts  bid as  set for th ill t ranscript  of record;  tliat snit1 trustces did r ~ f r a i ~ ~  
f r o m  making deed to silitl S ta tc  C o ~ n m ~ r c i n l  Corporntion, ant1 tha t  i~ 
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to s11ow good fnitli ant1 to  g u a r a ~ l t c c  tlic p r r f o r i n a ~ ~ c t ~  cf h i s  bit1 ill tho 
c>\-cnt h i s  bit1 is  not raisctl n-it11i11 the  tc111-(lag period : ~ l l o \ ~ c t l  by l aw?  
IT(' tlli111c ilot, oil : ~ c c o u l ~ t  of tlic s ta tute  in  this Stat('. 

"Tt is :11m wttlctl tllat thc 1:1n.s wliicli silhsist :it tlic t i ~ l w  :111d p1:1w , 

of t l ~ r  111:11<illg of a (ao~~tr :~(#r ,  :111(1 v I i ~ r ( ~  it  is to  be pcrfornietl, c 1 1 t t ~  illto 
i~iitl forill :I 11:wt of i t ?  a s i f  t l ~ c y  \\.('re c~sprc~ssly rcfcrrod to or i ~ ~ e o r -  

r . l~o~';ltc,tl ill i t s  tt3r111~. l l l i s  l ~ r i i ~ t ~ i l ~ l ~  ~11111r:1ces ~ ~ I O R C  wllie11 afl'cct its 
\-:~litlity, c o ~ ~ s t r u c t i o ~ ~ , ,  d i w l ~ a r g e ,  ant1 c~~forccmcii t ."  170jl Ilo!)'ina)? r .  
( ';I! /  of Quii?(~!j, 4 I \ ra l l .~  :35, 1 ~ ( ~ / ( ~ m u 1 ~  1%. S / c i w i / ,  201 3.. C'., a t  p g v  62. 

('. S., 2591, S. ('. ('otlr. 1921 (3licl1icl), is  ns follo~v:; : "111 t11c for(.- 
talowrc of 111ortg:lgcs o r  tlccds of t111st oil w n l  clstatcx, o r  1:y ortlcr of court 
i t 1  t 'ortvlosurt~ l ~ r o c w ( l i ~ ~ g s  oitli(>r i ~ i  t 1 1 ~  Sulwrior  ( 'ourt  o r  ill i ~ c t i o i ~ s  
nt 1:ln-, o r  in  the c : ~ w  of rllc public salc of real  est :~tc  by : I I I  csccutor. 
: l t l~~l i~~is t r : l to i ' ,  o r  :1(1111i11istr;ltw with tlie  ill : I I I I I C W I I ,  c r  I I ~  : I I I ~  prrso11 
11y ~ . i r t w  of t l ~ c ~  11o\\.c>r t . o l ~ t n i ~ ~ c t l  ill a \\.ill, the sale &all 11ot bc tlct.iilc~l 
to l r  clorrtl u ~ ~ t l t ~  tell tlnyss. I f  i n  t c , ~ ~  c!:ly:: froill t l ~ r  clntc, of the s:llt>, 
the salt 1)ricc is iilcwilsrtl tc-11 lwr wiit  ~ ~ l i c r c  tlw pricc docs ]lot csccc~l  
fivv l ~ u i ~ t l r c ~ l  tlollars, it11t1 f i ~ c  1~ wil t  n-l~crcx tlic pricc c s c m l s  fives 
l ~ ~ ~ i ~ t l ~ ~ ~ t l  tloll:~rs, ;111tl tl~cs zamc is pxitl to rllc ~ l t , r l i  of t l ~ c  Supcrior  CYoi~rt. 
l11c i ~ ~ o r t g i ~ g t ~ o ,  trnstc'cl, c1xc~c2utor. o r  lwrsoll ott'ering t 1 1 ~  I Y : I ~  estntc fo r  
snlc slir~ll r c ' o l ) ~ ~ ~  tlic. s:110 of wit1 p ropr r ty  a11t1 atlvcrti .~c tlic s:l~rlt, i l l  

the  same manner  as  ill tlic first illstance. Yllc (al~rli  ii1:1y, i l l  11is tIisc.rc2- 
t io~ l ,  require tllc perso11 lilnlii~lg such a(1\-:111cc bid to  cscc~l tc  n good :111tl 

suific~ic~~rt 11o11tl ill n snffificic~~it :~ i i lou~l t  to  gn : l r : l~~tec  co11111lin11cc n-it11 tliv 
tcwl\s of sale sllonld t h  11crsoii o i ' f c r i ~ ~ g  tllc : \ t l ~ a ~ ~ c e  hit1 be tlcclnrctl t11v 
11~1~11:1scr  a t  the  rcsalc. IYlicre tlic 11id or offci. is rais 'xl ns prcscri1)etl 
lierein, nnd the :mount  pnitl to tlie clerk, lie sllnll issue all ortler to tl~c. 
mortgagee or other person nntl require ,  l i i n ~  to : ~ d r c r t i w  ni~t l  rcscll saitl 
rca1 estatc. I t  sll:~ll 0111~- bc required to gi\-e f i f t cc ,~~  t.:lys l~o t icc  of :I 

resale. Resales m a y  he lind a s  oftell as  t h e  hid 111:i-y b(1 raisctl in ro111- 
p l i : i ~ ~ c e  with this  section. I J l~o l i  tlic fillid sale of rc:ll s t a t e ,  the c lwk 
s1i:~Il issuc his  ortlcr to tlle ~l lor tgngtv or otllcr l ~ c r s o ~ l ,  ;111tl rcquire hi111 
to nlakc title to tlic l>urcllascr. Tlic clcrlr shall 111alic al l  such ortlcrs ;IS 

11111y 11e just : ~ n d  1lec~ss:1i~y to s:lfegu:~rtl t l ~ c  i ~ l t c w s t  of nll par tic^, : I I I ~  

lie slinll lreep a record n-liicli will slion. ill tlet:lil t l ir  niliou~lt of car11 
bid, tlic purcliasc price, and. the  final settlen1ci1t bet~vc'ci~ parties. T h i s  
sc r t io~ l  shall not a l ~ p l y  to the f o r c c l o ~ u r e  of ~ ~ i o r t g a g c s  or tlcwls of t r w :  
csccuted prior  t o  A i p r i l  first, iiiilcteci~ Iiunclred ant1 fifteen.?' 

Ila rc Sewnods  Land, 152 X. C., a t  13. 126-7, spcaliin;; to the  subject :  
"The section enters and must  bc allon-cd controlling eiTrct 11poi1 c~c1.y 
deed of t rus t  or mortgage wit11 p o ~ r e r  of salc csccntctl s i ~ i c c  the date  
specified, see l T ' 71  i f c  7..  I<incnir l ,  11-9 S. C.! 415, mlil l m x i d e s  n i ~ d  intcndc 
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to provide t h a t  dur ing  the ten days, as stated ill the  first clnusc, tlic: 
I~ idder  acquires 110 ilitercst ill the property itself, but  lie acquires :I 

position s imilar  to a Ijitltlcr a t  a judicial sale and  before coi~firn~:ltiolr. 
T h i s  i n  our  opinion fol lo~vs ilot oidy as  tlie n a t u r a l  meaning of tllcx v o r c l ~  
1 1 . ~ 1 ,  tliat the sulc s1i:ill llot be tlcemed closed u i~ t le r  tell clays, but tho 
position is ful ly  colifirillctl by the fur t l icr  provisiolis of the I n n  tll:~t 
c lur i l~g saitl tell days thct ~ i i a t t e r  is Irept o p c ~ ~  for  receipt of illcrwsecl 
hid,<, nlitl ill c:lsc thc, stipul:~tctl i ~ ~ c r c a w  is niade, t h e  property shall 11c 
reatlwrtised a i d  a si,coild sale had.  T h i s  b e i ~ l g  c'lcarly the 111c:iuillg of 
tlie law :111d tlic' p o s i t i o ~ ~  of the l~urcl lascr .  I t  is the acceptctl 1:iv ill thix 
Stat(. that  a bitltl(.r a t  a jutlicaial sale bcforcl colifirlliatioil i~cquires  110 

i~ i tc~rcs t  ill the l ) ro l~c~r ty  itsclf, but llis I~itl  is eo~lai t l twd o111y ~1 prol)osal 
to buy, ~vliicli t l ~ c  rourt  m a y  ;rc2c.cpt or rcxject ill i ts  discrctiol~. 1 1 1  I;p 
1~111(1~.11 1'. Z71~c,lr riri,ll, 173 S. C'., is-90, the Court  said : (His  offcr is 
c~o~~ait leret l  o111y :I prol~ositioll  to buy at  the pricc ~iainetl,  the court 
~ v e r r i l l g  tlic r ight  to ;~c~c.c~pt or r c , j i d  the bid.' " C'lici.1.y 1 . .  Crfi//iam. 
I!).? S. C., 633;  1)uvi.v r .  111s. Co., 1'37 S. C'., 617. 

l l i  l fu~oric  I:. dloi~iqcc!jc, ( 'o . ,  1 9 7  S. C'., a t  1). lSG, we f i ~ ~ t l :  "Tltc* l~r i l l -  
c,iplc U ~ I O I I  \\.ltirli slwcifit. l ~ ~ r f o r n ~ : i i ~ c . ( .  of a i ) i i i t I i~g  ~011trilct to ~ O I I T C , ~  

ln~icl is ( ~ ~ ~ f o r c ~ a l ) l e ,  has  ilo : ~ p l ~ l i c , a t i o ~ l  to the successful 1)itltlcr a t  a 
w l c  u l d c r  tlw 1)on.w cw~~tni~lcvi  in  a ~i lor tgage or tlrcd of t r u ~ t  of l au t l ,~ ,  
tlurilrg tllc~ 10-(lay l i n i i t a t i o ~ ~  1)rescribed ill C. S., 23'31, tlierc is I I O  bi i~t l -  
j i g  c o ~ ~ t r a c t  of l)urc.l~:~sc~, alid tlie bargaiu is illconlplete. r ~ i d c r  tlic. 
p ror i s iom of this sectioli, t h r  1)idtier a t  the  sale dur ing  tllc lmiocl of 
tvii ciq-s acquirc,s 110 illtowst ill tlio 11rol)erty itself, but 0111- a posi t ioi~ 
similnr to  a bitldcr a t  a judicial salc, before coilfirmation. H e  is  only 
c~olisiclered as a prefei-rctl bitldclr, liis r ight  depellding up011 n.lictlier there 
is a n  i i~creased bid and :I resale of the land ordered under  the  provisiol~h 
of tllc statute." 

111 3 J o i l c ~  011 Mortgages (8 th  ed.), pa r t  see. 2407 a t  11. 930, we f i id  : 
"111 fixing t h e  ternis of 1)ayment f o r  a sale ulliler a mortgage or t rust  
deed, the  mortgagee or trustee is bou~lcl to act  fa i r ly  ant1 with proper 
discretion. I t  i s  usual and  proper  to require a deposit a t  the  tilne of 
sale of a reasoilable sum to cover the  expense of sale, a ~ l t l  iusure tho 
c~oniplct io~i  of i t  by thc~ p u r c l ~ a s o ~ ~ .  Such  a rcasollahle tlcposit is forfeited 
to the  use of the iuortgagee if tlie purchaser fai ls  t o  coi i~ply with tllc 
terms of sale, and  lle c a i ~ n o t  recowr  i t  back f r o m  tlic mortgagee. I f  t l i ~  
l )a~-inmit  of tlie wl~olc  a i i l o u ~ ~ t  of the purchase nlollt'y bc arbi t rar i ly  rcl- 
q u i d  a t  tlie t ime of sale, o r  withill a n  Ilour's t ime a f te r  it ,  against the 
renlonstrances of persolls ill nttelidaiice a t  t h e  sale, the  salc will bc set 
;{side. J t  111ust be sllowii. llowcrc~., tha t  this requirement had  tlie cflect 
of keeping persons present f rom bidding. A requiremcnt, not of tl~ca 
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iini~iediatc payme~l t  of the elltire purcl~ase moiley, but of a deposit of 
:I sum usunlly large, nntl not proportioiled to the value of the property, 
would l i a w  the same effect in  i n v a l i d a t i ~ ~ g  the sale. It is not uilreasoll- 
able to require the payment of five hundretl dollars don11 up011 a sale 
urirlcr a nlortgagc for  eight tliousaiicl dollars, altliougli tlie advcrtisc- 
1nc11t of tlic snlc (lid not state that  sucli a pilyment would be required. 
hut did state that  the terms of sale would be stated a t  the time of sale." 
Ii'cdfern u. a l I cGrad~y ,  199 X. C., 128. 

.\]I ilpset bid 1111dcr C. S., 2391, ' ( If  ill ten days from tlie date of tlic 
wlc, tlic sale price is i ~ ~ c r c a s e d  ten per cent ~vlierc the price does not 
c ~ c c d  fire Iiuntlrrd dollars, and fire pcr ce i~ t  wlierc tlic pricc exceeds 
five llundred tlollars." 

Uy analogy a drposit nt tlie sale as is alloncd i n  an  upset bid untlrr 
the statute, we think rensonable. I n  regard to receivers a11d giving of 
boiitl ill cases of i~lsolvency, see C. S., 860, 861;  Ell ingfo~l 1 % .  C~l r r i c .  
103 N. C., 610; Tl'ootlall c. Bank, 201 Ii. C., 428. 

'Lie courts look with jcnlousy on tlie power of snlc contailled in mort- 
gages ant1 dcctls of trust and the pro~isi01is arc strictly co~istruetl. I t  i y  

n matter of commoli k1lon.1ctlg.e that  money origiilally loaned is usually 
W I I I C  22  to ,>0 l ~ c r  cent of the value of the property. 111 tllcsc tl(>flatctl 
times of s t i ~ q s  :111tl u~~cmploy inc i~ t ,  wlierc i t  tnkrs twice ns much lab018 
:lilt1 tlic product of tlie soil to equal a tlollnr iu value as roniparetl nit11 
the ~ d u c  at  the ti11lc the debt was coiltrnctctl, i t  bcl l~ovcs security 
I~oltlcrs to deal gcntly wit11 thc now i inpo~er is l~c t l  rcnl estate ant1 Iioinc> 

.it this tilile wcl do not t l i i~lk it amiss to qnote from wlint tlie Suprernt, 
('ourt of South C a r o l i ~ ~ a  l ~ a s  rccei~tly inid, spc:llring tliiougll its able, 
Icarnctl :111tl I l u~ l l a~~ i t a r i a i i  C'lt ief Jus t i ce  I<t1gc~c Y. l l leasc .  Tlie tlecisiol~ 
Iras filed 011 2 Ikcembcr,  1932. Tlzco. Sctn i~ icc~ . !~  I . .  ,1?.11cffr ef al., aild i s  
:IS follo~vs: to n sale of tllc mortgaged premises during the prcvi1t 
great financial t1cl)ression csistiiig tliroughont the nliole c o u ~ ~ t l - y  
tleenl i t  not out of place for this Court to say that  r e  tliinlr it is liot only 
IT i t l ~ i ~ i  tlw powcr of tlic Circuit Judge  sittiug as a (2Ilmiccllor ill Xquity 
to take present conditions into co~lsiclcratioi~, but that  i t  is right for  
11inl SO to do in  fising tlle tinie for  tlic snlc. 'I'l~e Court ,f Equity \!-as 
c~stablislicd for  the purpose of g i ~ i i r g  relief that  is equitable, llot only 
to  l)lail~tiffs, but to defe~idnl~ts  ill that  ? o u t .  Tllc t l t~fe~it ln~its  ill niort- 
gage foreclosure cascs, cspccially those wliost, liomcs are inrolrecl, who 
a re  witllout fault of tlieir owl,  but oil account of the cc~untry's condi- 
tion arc unable to meet their obligations, ant1 the iufant  defe~idailts in 
this cause ccrtaiilly coiilc n.itlii11 that  class. arc entitled to much con- 
sitlcratioi~ autl sucli 1,clicf as i t  is proper for equity to girt? them, just as  
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the  plaintiff is elltitled to colisitleratioli aild relief. (See  Sou.  Il'~.usi 
( 'o.  c. C'ridtl ,  166  S. C., 108, 164 8. E., 423, :is t o  s i n d a r  expressions 
of this 001u.t.) T h e  fixiug of tllc t ime of sale of mortgaged premises i s  
a l r ~ ~ o r t  cwtircly u.it:~iu tlie discret iol~ of the L'ircuit Judge,  and lie may,  
ill hih dccriv, fix reasol~:ll)le co l id i t io~~s .  W e  :IW collfi(lc.l~t that  the judge 
1~110 finally fives tht. t ime of sale i n  this c a w  rvill take into proper con- 
hideratio11 the  rights :111d t ~ i r c ~ i n i s t a ~ i ~ e s  of the  tlefentlal~ts, mltl t h a t  h i s  
tlerrcc, with l ~ r o p e r  colltlitioi~s stated thereill, \\-ill p ro twt  those rights." 
For  thc waxcilr!: givc111 t11v jutlglnel~t of tlic csoul~t Iwlow is 

.\firmctl. 

'l'he l ~ r o v i s i o ~ ~ s  of C. S., 41G, that no acl<no\\-lcdginent or l~romise for 
the l~aj'mclit of :I note \\.ill prevcut tlie ru~~ni i ig  of the statute of limita- 
tiol~s nilless the, :~gwemeat be in ~vritiiig : I I I ~  sig~ied by the party to b'c 
cl~;lrxetl, c~xliresslg escrn1)ts from its ol)cr:~tion the rffcct of the yagment of 
11rii1cil);ll or interest on tllc note, : I I I ~  \\-here the rccortl sl~ows tliat the 
iiltc~rcst (111 :t ~nortcagc note lias bcm paid to within ten Sears of the 
iil.titntio~~ of :III ;~ctiuii to restrain tlie foreclosure of the mortgage, tllc 
lllc;~ of the tell-year st:~tntc of limitations is I ~ t l ,  ancl the mortgagee is 
twtitlctl to forec.losnrtx, ~~otliii lg elw :~l~lwnriiig. ('. S., 4 3 7 ( 3 ) .  
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trust ,  sct out ill tllc rwortl.  .I ,jury t r i a l  W:IS waircil, : r ~ ~ t l  it wa3 ho:ir(1 
1)y tlie court up011 all agrwtl s t n t e ~ i l c ~ ~ t  of facts.  

'I'lie facts  stated 1)y tli4el1tl:i1rts ill their  Lric~f :\re s~thst;r~~ti:rlly iLorri,i'l: 
alitl a r c  ;IS follows: "'l'l~c t ~ v o  tlwtls of t r w t  :IU,  i l l  t11v 1is11:11 for111 : r ~ i t l  

almost itleutical csc2cy)t as to d:ltcs alitl : r ~ n o u i ~ t s  .wmrotl. k;:rc~lr c2olrvc~>.~ 
t h e  ranlc lo!) acres of 1:111d, a s  sc~ruri ty  fo r  111c scvc,ral 11otc2s ii11i1c~s so;11. 
'l'lic first deed of t rust  \rns c s c ~ u t c ~ l  1)y 0. M. IIar tsoc : I I ~  I). I). Hartso( ,  
a ~ l t l  tliclir wiws ,  6 Scl) tci~rl)c~*,  191 I ,  to scvure a ~roto ulrtl(>. w a l  fo r  $500 
tlnc S Srl)t(~lri1)cr, 1911. Tlr(> W(Y)II ( I  i!(wl of t rust  was c,:;c~l~tcvl by i l l ( !  

s :~nic  l~ar t i es ,  16 O c t o h r ,  19 11, to s c ~ ~ ~ ~ r c  :I ~ ~ o t c ,  1111(1('r S ( ~ : I !  fo r  $400, ( l i r ( >  

20 October, 1911. T h e  two ilccels of t rust  \vcw cwcuttvl to .J. W. I Ioy l t~ .  
trustee f o r  1,. W. IIoyle, a11d the 11otcs v.erc,, c ~ t c l ~ ,  1)aynl)lc to 1,. W. 
IIogle. I t  is a t ln~i t te t l  tha t  1,. W. Hoylc  is tlcwtl a ~ i t l  t lri~t I r i ?  t l i i l>.  

qualified at lni i i~is t rator  t r :~ i r s fc~rc( l  alitl :rrsipi~otl t11v two ~rotos to ( 1 ~ 3 -  

felidailt, Mrs.  I). E:. Sorr(,lls, wlio h a s  s i ~ ~ w  ~ C I I  tlw 1~'~;:rl ow11c~ :111tl 

holder of the ~lotca. I t  is : rd~ui t t (d  tllat thi, a l i ~ ~ u a l  i ~ ~ t m ' s t  11:1? ~ ) ( Y B I I  

paid on cacli of the two l~otca, by tllc makers, u p  to 20 O c t o l ~ t ~ ,  l!l.'!). 
:111tl 7 October, 1929, r t q j w t i w l y .  T h e  answer :~driiits tli: t oil S 1 ) ( ~ 1 1 1 -  

ber, 1922, 11. 1'. a11t1 0. M. I-Iartsoc, nl io  had  1)reviousl:. Ilc>ltl the 10!1 
:tcres, c o ~ ~ r c y c t l  as  scicuritg fo r  tlic l ) a y l l l e ~ ~ t  of tlic I loylc  irotcs, n~:rtlc 
tlivision of the la~rt l  hctwee~i  tlicil~selvcs and  t l ~ a t  racll cwtwtr t l  tlivisio~i 
deeds to t h c  o t l i c ~  for  tlitx oirc-1i:llf of said 1i111d. 0 1 1  11 -1pri1, 1923, 
tlierc~after, 1). 1'. I-Iartsoe c 'scn~tct l  n tlcrtl of t rust  011 ]( is  lialf t o  thc. 
F i r s t  Cnroliii:~ J o i ~ i t  Stock Lnirtl Dank  of ("oluiiibi:~, w:iicli was for(!- 
rlosetl oil S February ,  1982, alrd the d~f r l~d : r i r t ,  I)ixi(l ( i r o w r y  C O I I I P : I I I ~ ,  
was tlic purclinser a n d  took tlccd tlierefor. 011 31 -Iugust,  1929, 0. 1 1 .  
I-Iartsoe executed n niortgagc 011 h i s  half to  t l ~ c  Fcdcral  1,autl B a ~ l k  of 
Colunibia, to  secure a loan of $1,000, wliicli is still  ou t s ta i~d ing .  It is 
:~dnlittctl  t h a t  ncitllcr tlic nfficlarit ' was registered, ]lor t h e  margin:rl 
entries made  O I L  the  record of the tn.o tlectls of trust,  priol to t h e  csp i r :~-  
tion of fifteen years f rom the  maturi t ,y  of tlic Hoylc not('s, as  provided 
f o r  i n  C. S., 2591(5) .  All of the conreganccs rc4crrctl to i m r e  n-ere tlnly 
~'(gistered." 

-Ifter tlic t lcfe~idaut ,  X r s .  1). E:. Sorrclls, W:IS nlacle p a r t y  d e f c ~ d n u t ,  
the Federa l  Lane1 B a n k  of Colluiibia filed nil amended complaint.  Thc. 
I h i e  Grocery C o r n p a ~ ~ g  and  I). P. and  0. 11. Har tsoc  adopted tlic. 
a n i c ~ ~ t l e d  complaint.  T h e  fol lowii~g is i n  tlie amendctl coi lplnint  : "T11o 
Federa l  L a n d  B a n k  of Columbia, Iilcorporated, liercby pleads the  statuto 
of limitations ill such cases made  and proridcd for, to n.:t, section 487, 
subwctioil 3, and  section 2589 of the  Consolitlatetl Statutes  of S o r t h  
Carolina, rcepcctirrly, in bar  of a n y  r igh t  to makc sucli a p p l i c a t i o ~ ~ ,  
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tlit. p:ls:rgc of t11:1t st:rtutc> 11or cloos i t  ~v ip t ,  ollt :I valid clel~t cs i s t i ly  
a t  tl111 time thc  st:rtutth took e i?c~~t . "  

C. S., 116, is a!: fol1on.s: " S o  ac~l;~ro\\lc.tlg~i~clit or  l ~ r o ~ ~ l i s e  is e\-itlc,l~c*c. 
of n lte\v or  c w ~ i t i ~ ~ u i ~ ~ g  co~i t r ; l r t ,  fro111 vlrit.11 t l ~ c  starutc> of l i ~ n i t : r t i o ~ ~ - .  
~1111, u111ess it is c o i ~ t : I i ~ ~ v ( l  ili SOI~I , ,  v . r i t i ~ r g  ,qig~it>(l 117 t110 part>. to  I N ,  
c~linrgcd t l l c r c l ) ~ ;  0 1 i t  fit is .see ( i o ~ i  t10c.s i t 0 1  trifcjr i11c gir'r.1 of r r / i ! j  j i c r ! j ~ i i ~ ~ i t I  

of p r i t l c ~ i p l  or  i ~ t / c i ~ s i . "  (lt :~lii .s our..) 
"I t  is t r u e  tha t  i t  is ~vc l l  ~ e t t l w l  i l l  tliis S t a f c  tli:tt a l)aylic.ilt by t l i 1 1  

~ l r i ~ l c i l d  011 :I ~ lot t .  hcforc the l ~ a r  of th( '  stntutt ,  ol)crntels ns a rtwo\val 
of the, tlcht 21s to l~i~n.c,lf : ~ i ~ t l  :11w ax to tlrc s u l ~ j t y  oil tlicl ~ ~ o t t ~ . "  //~~rr.vc~i,  1. .  

/~'U!J,YSOI/,I~, 16s x. (I,. at  1). :;-4: T)iI/cir(l :,. Alfi7i . ( , ( r~~l i / (> ( 'o . ,  190 s.  ( I . %  

22s. 
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(Fi led  23 Jnnnnry ,  1033.) 

1 .  Mnl~icipal Corporations G c-Abutting owners llcltl liablc for entire 
cost o f  imlworements undcr t l ~ v  tcrlns of their petition. 

TVhere tlie owiirrs of 1;1n(1 abutt ing ul~oil  a certain street  in a n  incorpo- 
r :~ tc i l  tc~wn lwt i t io i~  tllc to\vn to  i m l ~ r o r e  the  street  under the  l~ror is ions  
of' C'. S.. 2710(1'1,  nntl set for th  in the  petition t h a t  the owners on each 
sitlv of tlle s t r c ~ t  Ilc :~sscsactl on(:-half of the  cost of tlic iml)roreincilts. 
;111tl tlic nssrssmcxnt roll is  nc3cordii~:.ly inntle up nncl the  full  amount  of 
tlic vost of tllc i ~ l i l ~ r o r e m c l ~ t s  nsscssctl i ~ q ~ i i i s t  the  nl)r ttinji o\vncrs, o l ~ c -  
11;lIf n11oi1 Ill(, lots 1111 cwl i  side of t l ~ c  strcct  in accordance \\.it11 the  
front foc:tnecs. :11it1 no o l ~ j r c t i o i ~  is  n~111e t l~c re to  hy the  n l~n t t i np  cnvllcrs 
: ~ f t c r  11cttic.c i i i~ t i l  tlic to\vll tlircntc>i~s snle of the  lots l'or the  n ~ ~ s s m c i l t  
l icns :  IIrltl, untlcr the  t w m s  of t he  l~ctitioii, rccognizecl m ~ d  ncquiescetl 
ill I)g tho l ~ ; ~ r t i o s ,  tliv nbnttilir: o \v l~crs  \rc'rc liable for  the  full  nmou i~ t  
of 111(, cost of the  i i np ro rc r~~en t s  nnd they cannot succcvsfully claim tha t  
1 1 1 ( ~  to\vn \\.:IS li:~blc for  n l ~ r o ~ o r t i o n n t e  l ~ n r t  of the  cost. 

2. ('ont18acts 1% a-Constrnction given contract by the l)arties will ordi- 
mrily bc follo\rc4 by the courts. 



I?. B. C'linc for plainfi j j 'o.  
I,. 3'. I i l ~ r f t  f o r  c l r fen t lan f \ .  
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p l i t y  a t  l a rge ;  but 110 assessmeilt f o r  street and  s i d e ~ r i l k s  shall be made 
:~gnins t  abuttilig property on a n y  such street or s ide~valk un t i l  said street 
or s i t l ~ ~ ~ v a l k  lias bcc11 tlefinitcly la id out aird the boundaries of the same 
r lcf i~~itely fiscd." Laws, 1915, chap. 5 6 ,  see. S ;  1919, chap. 86. 

Tlic p a r t  of the petition sigiled by plaintiffs gcrm;lne is  as  follows: 
"Tlic ~illdcrsigned petitioners respectfully rrquest t11r.t one-half of t h e  
total cost of the  street iiiiprorements, esclusire of t h a t  a t  street inter-  
swtioiis and exclusive of tha t  borne by the  S ta tc  Hig: lway Commissioi~ 
I](,  csl)ccially a s s c s d  a g n i ~ ~ s t  tlic a b u t t i ~ r g  propcrtg O I I  rach side of 
tlir streets to be iniprovcd." 

r 1 I lie laiiguage of tlie s ta tute  a i d  petition is clear tha t  one-half of the  
total cost of the  strcct iniprol-ements (csc*lusiw of t h a t  a t  street inter-  
wxtioils :11lt1 cscliisivc of tha t  h o r i ~ c  by the S t a t c  I I i g l l r ~ a y  ( lo inmiss io~~)  
I I ( ~  csprcially asscwc~tl ; I ~ : I ~ I I P ~  the : ~ b u t t i l ~ g  1 ) r o p ~ r t y  011 ~ a c h  sitle of the 
streets to be impro\-etl. 

111 AIIoui~t  O l i r r  1,. 11. R., 188 N. C., a t  1). 33.2, tlic s ta tute  has  been 
c ,o~~s t rue( l  : "'I'l~c :1bovc ~ e e t i o ~ i  is takeil fro111 Laws, l ! ) l5 ,  ellap. 56, scr. 
*. wit11 tlw csccption t l ~ n t  the Consolidatetl Statutes  11 1s added 'one-half 
O I I  : ~ l , u t t i ~ ~ g  prolwrty,' a11d tlic lnttcr par t  of the sec:tion connncnoing 
\\.it11 'hiit no,' cltc8. (Lnn.s, 1019, rlinp. 86.) Tlic clcnr iil tcrpretation of 
~ I I P  ac t ,  TYC t l~i i lk ,  nwnils what i ts  language says- th t  one-half of thc  
tot:ll rest of tlic s t rcr t  inll)roveme~lts s l ~ a l l  be asseesctl upoil the parcel 
of 1:111tl n b u t t i ~ ~ g  directly 011 tlie i m p r o v e n ~ c ~ i t ,  a c c o r t l i ~ ~ g  to the extent 
of the> rospcctiw f r o ~ ~ t : ~ g c  tlicrcoi~. Sec t io~l  2703 t l e f i~~cs  what  'frontngc,' 
111(~:111.~: ' F r o i ~ t : ~ g ~ ,  w l i w  1 i ~ t ~ 1  in r e f e r e ~ ~ c e  to n lot or parcel of laud 
: ~ l ) u t t i ~ ~ g  directly on a loc:11 i lnprownlc i~ t ,  men11s tha t  sitle or l imit  of 
t l ~ c  lot or parcc.1 of I a ~ d  which abuts  dircctly 011 the  ampro~einent. '  " 

T h r  1wtitio11 gocs eve11 fur t l l r r  t l ~ i ~ l l  the s tatute  "011 each side of tlw 
. t rwts  to he i111l)rovctl." f l i l l i t r ~ ~ l  1 ' .  Al,vlrci~ille, 118 I\'. C., 845;  J l o w i s  I . .  

i l ~ ~ i ~ t l c i ~ s o i ~ ~ ~ i l l c ,  168 N. C., 401;  E'c~imrf r .  ( 'antot l ,  177 S. C., 5 2 ;  
~ l l r ( ' l t v f c r  1%.  ('11 ina Groril, ID6 N. C., 001. 

'Thc record discloses tllnt the  plniiltiffs recognized t h e  ahove construc- 
t i011  of tlic st:ltlltr t111t1 p e t i t i o ~ ~ .  *\flitlarits f rom t ~ \ - o  l ~ a r t i c s  undenic:l 
hy p1:rintiff D. 11. Cnrpc~r tc r ,  is :IS follows: ",\bout :!our years  ago w\.e 
lic>artl I). 11. C'ar l~c i~ t t '~ - ,  O I I ~  of the abol-c plaii~tiffs,  say tha t  we xi11 have 
to r:1iw the 111oi1c-y some ~ ~ u y  to pay snnle. I I c  did not make ally protest 
r r p n r d i i ~ g  the nniour~t  of strcct :lsscssnieilt, or w i s e  a1 y objection to the  
: I P ~ P S S I I ~ C ~ I ~  ill :111y y a y ;  lie did 11ot q u e s t i o ~ ~  the aluoull- of a n y  statcmcilt 
t11;lt hat1 bcc11 n~ai lct l  10 him or to a n y  olle elsc c o ~ ~ r r r ~ ~ i u g :  the street 
inll)rovcnwnts. W e  i i c ~ ~ r  I ~ c n r d  of liis raising ally objcctiolis to the 
amount  of street nssessn~ci~ts  c1i:irged to the different c'wners uiltil about 
the tirnc the town officinls Iind ntlrertisctl tha t  if the nsscssmrnts,were 



i ~ o t  paid they n c l e  going t o  a d ~ c r t i i c  the liropclrty a l o l ~ g  said qtrect. 
T h i s  was t l ~ c  firqt t ime \ I?  1ic.ard a n v  o h j ( ~ i ~ t i o i ~  froni 11im or ally of tlic, 
otlicr p l a i ~ ~ t i f f i .  or fo r  that  matter ,  f rom a ~ ~ y h o d . "  

A \ f i t l a ~ i t  of o11c 1):rrty: "1). 31. C ' a r l ~ e n t i , ~  inntlc ~ I A ~ I I I C I I ~ Z I  011 itlc3t~t 
assessment i n  front  of t h e  Rrforriiid C l i n r c l ~  ni t l iout  aiiy protest." 

AInotlier nff i t la~i t  by the mayor of the  ton11 of 3laidc11 u ~ ~ t l c i ~ l e t l  
"The ren la in i rg  f i ~  e plniiltiff i made ])a> ~ i ~ e l ~ t i  011 tlieil. i m p r o ~  C I I I ~ I I ~ >  

~ ~ i r o l \  etl in  tll t  a b o ~  c ciitltleil p r o c c c d i ~ ~ g i  ah follon i: ( w t t i ~ r g  sanrc 
foi,tli). T h a t  ,nit1 1x1) u l e i ~ t i  \\ cre r i~adc  n itliout protcht :\lid n l th  iro 
objections x - h a t e ~ e r  to  tlie amount  a q w b ~ ~ d  :1i1(1 t l i i ~  long : ~ f t ~ r  thc! 
had each received noticcs telling them the : n r l o u ~ ~ t  of tlicir s t r w t  n w s y -  

i t imts and too, l o i ~ g  a f tc r  thr, hat1 lwni  ~ ~ o t i f i e d  to appear  ant1 mako 
a n y  objectio~rs or e x ~ p t i o n s  tha t  they might  \r nut to i ~ ~ a l i e  to  the n - v q y -  

i~lcirt roll. K o  protcit  or oh je r t io i~  of a n 7  liintl \ \ a s  matlo I)?. citlic~r of 
t h e  plaintiffs or by a i ~ y o n e  r l i c  fo r  about eight years nftc>r tlicl as>i+s- 
i i lmt  roll 11 a <  tlulv :~tloptcil 1~y tlw b o n d  of :~ltlcrlncn nccortli~lg to Ian 
:i11(1 af ter  iI11c1 a d ~ ~ r t i s i r ~ i c i i t  a11t1 t111i, 11otiw ~ ~ T ( , I I  ill a ( - r o r i l a ~ ~ r c  11it11 
1 2 1  I\ ." 

111 ( ' 0 1 ~  I . Z l ' t i ~ ~ c  ( 'o . ,  200 S. ( I . .  a t  1). 1 ~ 7 .  r l t i ~ ~ g  1111111c3r0111 :1utl1orit1: - 
the f o l l o n i ~ g  sound principle is la id d o n u :  "The gc11cml r~ i l t '  I \ ,  that  
nhere,  f rom the l a l ~ g u n g ~  e m p l o j ~ c l  ill a contract,  a qucstio11 of tloubtfnl 
meaning arises, :1nd i t  appcars  tliat the parties t l i c r n v l ~ r i  h a ~ c  i ~ ~ t c r -  
preted their  coi~trnct ,  practically or otllern ise, the courts I\ 111 o r t l i l i > ~ r i l ~  
follon hucli i l i t c rpr t~ t :~ t io i~ ,  fo r  it  is to btj p re~uinc t l  tha t  tlic, parties to  n 
io i~ t r ;~c . t  k ~ r o n  heit n l ~ a t  un ,  I I I ~ ~ I I ~  by ~ t .  t ~ r i ~ i ~ ,  a i ~ ( l  a r c  lca,t linblc to 
\I( ,  mi\tnlxlr a. to  i ts  1 ) 1 u . p o ~  a ~ i t l  illtc11t. . . . ( l ' a r t ~ e s  nre f a r  ley. 
lialilil to I I ~ T  e bcc 11 i i~ i s tnhc~r  :I\ to the n ~ t a l r i l ~ g  of t l i ~ i r  i20~~tr:rct dnr111g 
the  period n h i l e  liarrnonious and  practical c o i ~ r t r u c t i o l ~  rcflert, tha t  
i ~ r t c i i t i o ~ ~ ,  rhnu they are  nlicii qubscqur>~it t l i f fc r r i~cv  11n\c imliclletl 
them to resort to Inv.  :md one of thcni then seclis a c o ~ i s t r l ~ ~ t l o i ~  : ~ t  T a r i -  
'1 lire n it11 thi. pract i ral  c o i ~ i t r u c t ~ o i ~  t l~c y l i n ~  e l)lncctl upo11 l t  of 11 l ~ t  
Itas ~ i ~ t c i ~ d e t l  by ~ t ,  p r o ~ i q i o i ~ s . '  " G R. C. L., 8.53. T h i s  lwiiiciple i s  also 
.t t for th 111 l e  l \ i ~ > \ m / i z f  ugn i~ l \ i  I?. I<., I 9 6  S. C., 756 .  

TVc c:il~not fo l lov  t l ~ c  coiitc~ition of the plaintiffs' a t tornc~y 111 thi-  
case, long n Superior  Court  jn,lgc and  mi ori~:rmcnt to t11(~ bc~iicli, 11ut lii i  
philosophy of gorernnielit set fo r th  i n  his  brief is  worth preserliirg . 
b'2\ll our  lanboolrs tencli us  t l ~ t  ~ ~ i u i i i c i p n l  c o r p o r a t i o ~ ~ s  :ire crcatctl for  
t h e  purpose of exercising a T ariety of political rights,  according to the 
tle~igii of i ts  i ~ ~ c t i t u t i o n  or the  p o r e r s  conferrcd upon i t ;  created a t  
the request or n i t h  the consent of their  rnembers, and for  the  promotion 
of their conrenience and welfare. One says tliat 'a c i ty  gorernrtl  by a n  
aristocracy, wlietlier of bir th  or nenltli, though i t  m a y  be splendidly 
adorned x i t h  all  tha t  n ra l t l i  and  taste can afford, ni l1  still laclr. the 



T-irility and indcpci~tlcncc tha t  can  only be secured by ilie active interest 
of tlic g o w r n e d  ill tllc g o v c r ~ l ~ u c n t .  I t  will contain the  scetls of decay, 
tha t  v i l l  ultinlatcly cause the tlecatlcncc of civic sp i i i t  and  t h e  conse- 
quent dcgrat lnt io~i  of i ts  c i t i~ens . '  " X a y  n e  add t h a t  a c i ty  gol-erncd 
by iricll nl lo  h a w  :~ristocrtrcy of cllnractcr is t h e  goal. F o r  the  reasoil'; 
pivrll tlic j~~t lgrnci i t  of tlic court bclon- is 

a\ffirinctl. 
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11ou.v ant1 sipuctl a storage contracat i n  his  olv~i  11:1iiir. T l i ~  t l t ~ f e i ~ t l a ~ ~ t s  

lwl la i~ t s  did not cause tlic officcrs to  l e y  tlie attacliment on t l i ~  plaiil- 
tiff's p roper ty ;  and that nn  at taching creditor wllo does not direct 
o r  assist tlie officer or otherwise aid h im ill committing a t r e ~ p a s ~  i. 
not liable i n  darnagcs to a s t ranger  or tliircl p a r t y  ~ r l i o w  llroperty ii 
11 r o ~ ~ g f u l l y  sold. 

1 1 1  our  opinion t l ~ c  111otio11 for  nonsnit illoultl 11uxc h e l l  graiitctl. 
T h e  officer i ~ l i o  sold tlic propcrty is  iiot a p a r t y  to the action ;nrl tlitl 
question of his  liability is not before us. Tafhanz v. IIefIarf,  183 N. C., 
6.57; Gay r. Xifchell, 116 S. C.,  509. Iii tlccli~iing tlic tlefentlants' 1110- 
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Judgmt.nts E' b-Judgment in this case held ambiguous and not supported 
by the record and a new trial is awarded. 

Wherc n judgment is  ambiguous resort  may be liad tc  tlic pleadings 
imd rccnr~l  to asccr tn i~l  i t s  meaning, but  when i t  remains ambiguous : u ~ d  
not suplmrted by t he  rrcord when thus  considered n ne\r  t r ia l  mill be 
awnrded. 



Tllc follonillg jut lgn~ri l t  \\;is rel~tleretl 111 the  court bclon : 
"Tlii.; calisc cwrl~ir~g oil to be lleartl bcforci h i i  H o ~ ~ o r ,  A \ .  11. htac.1~ 

~ lu lqe  l)rcGtlii~g. ;r~rtl a j w y ,  u p o l ~  tllc pleadi i~gs,  c\  itlcnce, ant1 the fol- 
Ion ing  issues : 

"1. D i d  tlic plailitlffs, Tuckcr  a i d  Gnrli1)ill on said 27 May,  1923, 1):1~ 
to said Peoplcc Ballk a ~ l d  Trus t  C O I I I ~ ~ I I ~  $2,972 to hc c~rctlitcd 011 :I 

$1,970 note a t ~ t l  a $1.300 uotc tlue said l ~ n k  by tlicl plailltiffs, then 11cliI 
, I< collateral hy tlrt, 1Sa11k of 13r1itol o r  ~ I I I P  otlwr bank, as  allegcd ! 2 
TYcw the t n  o i~otc~y ill q u r i t i o ~ ~  of $1,970 R I I ~  of $1,300 g i ~  el1 111 ~ c ~ I c \ \  :11 
or csc11:nigc for  tllc t n o  l ~ o t r s  llametl ill tlic issue a b o ~ c  2 3. 1 1 1  n l iut  
, ~ l n o u l ~ t  a r c  p l a i ~ ~ t i f f s  I I ~ W  intlehtctl to  the. Pcoples Ilaitk ant1 T r u i t  ('0111- 
~ I ; I I I ~  011 w i d  t v u  la i t  i~arnotl ~ ~ o t e s ?  

''A\nd t11r ju ry  I i n ~ i ~ ~ q  all.ncretl the  first i w l e  yt's :111t1 tht' ~ (v~ol111  
15-uc  IS a11'1 tlic tllirtl lsiuc '$47S.00 with ilitcwst froiii 27 M t ~ y ,  192i .  
l111ti1 paid ' ;  ail11 it appearing to tlic, court tha t  there is nnotlwr sult 111 

tlil- court broug!~t tlic B a l ~ l i  of Alsllc, l iqu ida t i i~g  agc'ut fo r  tlicx I'coplt 5 

Ij:tlll< anil T r u i t  C ' ~ I I ~ ~ ) : I I I ~ ,  aq:ril~.t Tucker  and Gambill,  fo r  tlie rcc7o1 c 

of t l ~ c  ;rinouut due 011 the re~~cw:rls of tll t  t n o  ~lotc+;  olle fo r  $1,970 a11tl 
O I I ( >  fo r  $1,300 descrihcd ill the wcoiicl issue. 

" I t  is tllercforc,, u p o ~ l  motion of C'. TIT. Higgius, a t t o r l ~ e y  f o r  tlie plaiil- 
tiff5 ill this  C ~ I I S C , ,  ( m ~ s i d e r e d  a1111 atljlidged tliat the an iour~ t  due  by thc~  
plaintiffs to  tlic Peollles 13a11li ant1 Trus t  C'on1p:riiy 011 the t n o  ilott~, v , t  
olit ill tlic, +ccoild i5~~rie n a s  $478.00 011 27 May,  1923. I t  is tllercforc 
t.ol~\iderctl a1111 :rtljrdgtd by t l i ~  cdonrt t l ~ t  thv Ba111c of , \s l~c~,  l i q i ~ i d x t ~ i l c  
:igc'l~t of the Ptwples I h i ~ k  ant1 'I'rust C o r l i p a ~ ~ y ,  recm cr  of T u c l i ~ r  : r l ~ t l  

( ; :~~i ibi l l  tlitl sum of $478.00 nit11 iiiterest on the sanltA f r o m  27 3r:ry. 
1925, less ally payments made by them on the t u o  notes referred to or 
tllc r c ~ l c n a l  thereof. ( 'rrtli ts by i1itcre.t or otliernisc, to hc : ~ l l o v c ~ l  
I t  i~ fu r ther  ntljutlgctl tliat t l i ~  drfcnd:ri~t pay  the  cost of thia ac t io i~ .  
to br rnxetl hy tlic clerk." 

T h e  defendants excepted and assigl~ed error  to the judgment as  siglletl 
:tnd appealed to t h e  Supreme Court .  

PER CL-RIAJI. There a r e  many  exceptions and  a s s i g n m c ~ ~ t s  of e r ror  
~ ~ l : ~ t l e  by deferltlm~ts tha t  we think unnecessary to  consider. 

We h a r e  read the record and  tlie briefs of t h e  l i t igants  wit11 carr .  
F r o m  the record i n  this Cour t  the judgment is  ambiguous a ~ l t l  not 
-upported by the record. Defendants  agreed to nothing and stood 011 

their legal r ights  which they h a d  a r ight  to do. 



Id2  I N  THE SUPREME C'OUKT. 1204 

111 Vol. 1, 2d ctl., Black on J u d g m c ~ ~ t s ,  par t  scct io~i  123 1113. 170-1S0, 
speaking to tlie subject n e  f i ~ ~ t l :  "The rule fo r  the -0nstructio11 of 
ambiguous j u d g m e ~ ~ t s  is clearly stated by t l i ~  Suprelnc C'ourt of Iians:~.; 
i n  t h e  follon ing language:  'Tl'lierewr tlic elltry of a judgrnent i s  so 
obscure as  not to  clearly csprrss  t h e  csact  d c t c r n ~ i i ~ a t i o n  of the  court,  
r c f c r e ~ ~ c e  m a y  be liacl to the pleatli~igs n ~ i d  the other proceedings; alrtl 
if, with tlic l ight  tlius t l i ronn upon such entry, i ts  013scurity is ~ l i > -  
plied ant1 i ts  i ~ ~ t c ~ ~ t l e t l  siguification made  aplxwrnt, tlic jutlginent 11 ill 
be uplleltl and carr ied iiito effect i n  tlie same Inail1lei as  t l ~ o n g h  i ts  
inealiing alrtl i ~ l t c n t  were nintle clear mid lnnnifest by i ts  on11 tcrine.' 
Tliis ru le  also a l ~ l ~ l i c s  to  tlecrecs iii equity. Tlic ~ n e a ~ ~ i ~ i g  ai1{1 effect of a 
decree may,  ill case of doubt, be ascertained by reference to  the  bill ant1 
0 t h  proceedings, p a r t i c u l a ~ l y  wllen tliesc a re  referred lo  i n  the  dccrct, 
itself. . \~ltl  fo r  this purpose, recourse m a y  b~ had to duly attested s t i p ~ ~ -  
l a t io l~s  betweell the parties. B u t  \ ~ l l e r e  a judgiilei~t rcfcrk to the f i ~ ~ d i ~ ~ ~ y  
for  ce~t : l i l i  data ,  and  the f i n d i ~ ~ g s  do not caont :~i~~ the tlata, but  w f c ~  
a g a i i ~  to the  pleadings, wliicli a r c  also unccrtailr, the  judgment will be 
1.c T ( w e d  for  uncertainty." 

It1 S o ~ c f h c ~ ~ l n ~ i t l  v. ( 7 i n m p ,  199 N. C., a t  11. 113, "Tl'itli rc>>l)ec3t to :I 

tlisputetl q ~ ~ c s t i o l i  of fact  we call know judicially only \ i . l~at  the r(~.o1.0 
ilis(~1oscs." F o r  the rmsolls stated above t h e w  muqt be :l 

S r w  tr ia l .  

(Filed 23 Jm~uary ,  1033.) 
Segligcnce I) c- 

\Tl~crcl the cvidencc on tlic question of contributory mgligelicc is r,oll- 
fiictili:: a n ~ o t i o ~ i  as  of nonsuit is iml~roriclclitly frautcd. 

PER Cunr.131. Tl ie  plaintiff brought suit against the  defclltlant t o  r r -  
c#owr damages for  personal i n j u r y  caused by tlie allt,ged ncgligcl~ccl 
of t h e  defendant. Tlic mater ial  allegations a re  substant i :~l ly  tliesc: T h e  
plaintiff while  d r i ~ - i n g  a F o r d  t ruck  on Lit t le  Rock ('reek H i g h r a y  
near Bakersr i l le  met several larger  t rucks operated by  the defe~ldan t ,  
wllicll w r e  loaded with wood. Tlirse trucks occupied a p a r t  of t l ~ c  
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l~igliway to which tlie l~lailitiff x a s  entitled untl(>r tllc l:rn., lcavillg :I 

11:1rrow sl~ace for the passage of the Ford truck. 
The  plaiiitiff contended that  if lie had stoppctl his truck a collision 

~\.oulcl h a w  occurrrd a ~ i d  that nlieli lie turlietl to the riglit, the ciiihanlr- 
iliellt gave alvag nlld liis car rollrd don-11 tllc sidc of tlic 1nount:ri11. I-Tii  
illjury was not denied. 

- i t  the close of the plailitiff's evidence tlie court dismissed the action 
a i11 case of .iloilsuit. Tlic judgli ie~~t was basctl npparelltly oil tlic con- 
tributory iicgligt~ncr> of tlirr plaiiitiff ; it was c o ~ l c c ~ l ( ~ l  that tliwe \\,:IS 

c~idcilce te~itliiig to cstablish the negligellce of the tlefel~tlnnt. 
l ye  tleeiii it mlllwessary to a i ln lpc  the forty-t l irc~ pngcXs of tcstiil~oly. 

.I part of it uliqut~stionahly teu(ls to show tlic plai~itifl's co~itributory 
~rcgligence, a~l i l  :I part to p r o ~ c  tlic esercisc of iluc rnrc. L-n(l~r tlitw 
eircunistnl~ces the issue of contributory negligence was n niattcr for tlie 
jury to tlctcrmil:c. F o i  this IYVSOII  the plaii~tiff is rl~titlctl to ;I  

S e w  trial. 

(Filed 23 January, 1033.) 

Alqwal and E~*ror J (&-It will be assumed that judgment is suppol.tcd br 
necessary facts in absence of findings of fact or request thercfor. 

I'm C'I.HI.\N. Tlie defendant filcd a petitioil before tlie Statc L)cp:~rt- 
~rltwt of R e ~ e n u r  for a rerisioli of its income t a s  assessinciit for the ill- 
r20nle Fear of 1025, and for a refund of taxes claimed to h a w  bccn paid 
ill excess of tlic amount actually due. 

For  the income tax year of 1925 the defendant made its income tax 
rrmlrJl to R. *I. Dougliton, Commissioner of R e ~ e n u c ,  r71id up011 this 
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return the illcome tax was assessed and a par t  of i t  was paid. Sometime 
afterwards the defendant was allowed a refund of taxes from the Federal 
Gorernment based upoii certain collections and cliangcs, as  d l  appear 
by reference to pages 21-25 of the case on appeal. 

Tlie defendant reported this refund to the State Depart nlerit of R e v -  
iiue as required by lam and the Revenue Commissioner made a reexamina- 
tion of the tax returns and refunded to the defendant the sum of $1,000. 
The defendant contends tliat this payment i s  not a bar to a further hear- 
ing of its claim for a refund, while the Commissioner iilsists that  tlic 
paymelit was illtended to be final. Tlie controversy seems to depend 011 

the question whether section 308 of the Revenue Act makes i t  mandatory 
~11011 the Commissioner to adopt the correction made in the Federal 
income tax report and assessment. The  material par t  cf section 502 
is as follows : "The Conimissioner shall thereupon proceed to  determinc, 
from sucli erideiice as  lie may haye brought to his atteiitioli or shall 
otherwise acquire, the correct net income of such t a x p a p  for the fiscal 
or calciidar year, a i d  if there shall be any additioiial tax clue from such 
taxpayer tlic same shall be assessed and collected, and if there shall h a w  
I ~ I I  an overpnjnient of the tax, the said Commissioner shall, within 30 
days after the final determination of the net income of sucli taspayrr, 
refund the amount of such excess." 

The trial court adjudged that  the plaintiff is not elltitied to reco\ tlr 
any sum whatever in refund of any taxes heretofore paid to the Stat()  
Revenue Department. 

Tlie court found no facts, but ill the absence of the r q u e s t  to t l i i ~  
vffect by tlic appcllalit, we must assume that the judgment is basctl 
upon such facts as  are essential to support it. We t l h k  the judgm:~~ii 
is free from error and tliat it  should be 

Sffirmed. 
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b'ARRIEIiS BANK ,4ND TRUST COMPANY v. H. W. HEDTVINE, J O E  RED- 
WIKE,  VIRGISIA REDWINE A A D  SAM REDTVINE. 

(Filed S February, 1933.) 

1. Limitation of Actions A a-Where action to recover penalty fo r  usnry 
is  barred such penalty may not  be set  up i n  counte~*claim. 
C. S., 442, subsection 2 bars an action to recover the penalty for usury 

after the expiration of two years, and where more than two years has 
elapsed from the payment of alleged usury until the institution of an 
action on the debt alleged to have been tainted with usury, the defend- 
ant's counterclaim for tnice the amount of usury charged is barred. 

2. Saxnc-Amendment limiting time for  forfeiture of interest fo r  u s u r j  
is  prospective i n  effect. 

The amendment to C. S., 442 by chapter 231, Public Laws of 1931, 
barring the forfeiture of all interest for usury after the lapse of two 
years, is prospective in effect, and does not apply to a forfeiture of 
interest for usury when such forfeiture occurred prior to the enactment 
of the amendment. I f  the statute did affect forfeitures incurred prior 
to its enactment the defendant would have a reasonable time in which to 
maintain such forfeitures. 

3. Usury A b-Plaintiff held entitled t o  plincipal amount  of note sued 
on without interest. 

Defendant executed a note to the plaintiff, which note was renewed 
from time to time, usurious interest being charged and voluntarily paid 
upon the renewals. The plailitiff I~rouylit suit on the last renewal note 
morv than two years after the charge of usurious interest: Held, altllougli 
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T ~ u x r  Co. a. REDWISE. 

"$4h7.>\. ;\Ionroc, I\\'. C., 1 S o \  ember, 1020. 
1 S o ~ c n i b c r ,  1030, nft tr  tl;~ttl, for value rr.ceivcd ne, or citlier of us, 

p ro~~ i i se  to pay to tllc order of Farmers Bank a d  T .u.t Compmix, 
Nonroc., S. C., four liui~dred eighty-SCVC~I and >Y/100 dollars, ncgo- 
t~nblv :111tl paynblc n i t l~ou t  offset, at Farmcrs I3a11k a1 (1 Trust Com- 
1)a11y, 1\foiiroc, S. C., ni t l i  i i~tcrest  after nmturity at llie rate of six 
1)er c m t  per :rnnuni u ~ i t i l  paid. The clraners a i ~ d  e l i ~ o r s ( w  and a11 
.uretics liereto sercrnlly va ivr  preseiitment for pagine~it, l)rotest, or 
i~otice of protest, a i d  ~ionpayriient of this note, and all defenses on tlic 
ground of any extension of the time of its payment that may be g i \ - e ~ ~  
by t l ~ c  l~oltlci~ or liolclcrs to them or either of them. 

TYiti~ess our l i a ~ i ~ l s  and seals. II. W. Retlwillc. (Seal.) 

1'. 0. TVasliaw, N. C. S o .  8360. Due 11/1/30." 

0 1 1  tlie back of tlic ~ o t c  appear tlie followiiig names, ill n r i t i~ lg  : '',lo(> 
Hetlv h e ,  Virgiliia Redn ilic, Sam Redwine." 

111 their ansner, the defeiidants admit the executioli alicl endorse- 
111011t by t l ic~n of tlie ilotc suetl oil, as alleged in tlie complaint; they 
do ]lot d e i ~ y  tha t  the plnilitiff is the holder of the note, nor do they 
allege tliat said note has been paid. 

Tllc defend:~nts allege ill their answer tliat on or about I April, 1026, 
the plaintiff loailed to tlie defeutlants n sum of monc,,r, aiitl that ill 
colisidcratioil of said loan, the defendants csccuted and cndorsed a note 
payable to the plaintiff for the amount of said loan. T icy allege tliat 
froill time to time the defei~clants executed a ~ i d  endorsed other notes in 
succcssi~e r e ~ ~ e w a l  of said origiiial ilote, an11 that  the note suetl on ill 
this nctioii is tlie last of such rel~ewal notes. 

The  d e f e n d a ~ ~ t s  further allege in their answer that  from t h e  to time, 
as tlie successive renelr-a1 notes became due according to I heir tenor, the 
plaintiff before renewing the same, knowingly took, received, reserved 
and charged interest on said loan a t  a greater rate than six per cent 
per annum, to wi t :  at the rate of eight per cent. They allege that by 
\ i r tnc  of tlie provisions of C. S., 2306, all interest on said loan was 
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forfeited, arid t h a t  tlefeiidal~ts a r e  iiou entitled to  recorer of the p1ai11- 
tiff, as  the ~ t a t u t o r y  penal ty f o r  taking, reccir ing and rc.;crTiyg .nc.ll 
usurious iuti,rest, t n i c e  the  amount  of tlic interest paid to  1)l:rintifI 
1)y tlw defcl~tlants.  Tliey fur ther  :dlcgc. that  t h e  amouiit of s l~c l i  uwricou- 
~n t~rcxs t  11:ritl hy tlieln to the  plniutiff, to  TI it : $i"l5.;S, slloultl 11c np l ) l~wl  
:IS n p a ~ n i c i l t  011 the priiicilial of t l ~ c  ilote sued on ill this  actioii. 

rl'11i. i l c f e ~ ~ t l : ~ l ~ t s  plcad as  c ~ ~ u n t t ~ r c l a i m  i n  this nctioll, (1) t l ~ c ~   illou out it 

of u-urious il1tcrc.t 1)aitl by iIcf~nt1:111t~ to t l i ~  plai l~t i f f  on tllc 10~11 i l i : ~ t l [ >  

to tlic tldc~ltl:lnt.; by the plaintiff oli 1 z\pr i l ,  1 9 3 ;  ant1 ( 1 )  t n  it.(,  tlit 
:1111ouiit of sur11 ~tkuriouq i ~ i t t  reyt. 

T11c pI:~illtiff ill it3 1.e1ily to the f l ~ r t l i e r  niisner of t l ~ c  tlcfel~tl,~l~t. .  
tlt311ics t11:lt l)laintif-f 1 ~ s  t : ~ k ~ l ,  r c w i ~ c ~ t l ,  rcscr~ccl  o r  cl~nrgc,tl. or t h t  tllo 
tlcfendants h a r e  pa id  interest on the loail made to thc t l ( ~ f c ~ i t l : l ~ ~ t ~  1,- tlli 
l)l:~intiff a t  a greater  rntc  t l ~ a l ~  six per c c i ~ t  per anilu111. Tllv 11Iai11titl 
plcntl, ill bar  of dc~fclidaiits' r c r o r e y  olr thc~ir rountc rc ln in~  :I- allcei~tl 
111 t lwir nnsucr .  tlic tno-?ear  s tatute  of 1iirlit:itioiiq. C. S., 41.3. :I. 
c i ~ ~ ~ r n d ( d  I)? t . l i a p t ( ~  131, P u l J i c  L a u s  ijf X o r t l ~  {'arolin:~. 1931. 

A\t  thc. t r i :~l ,  a f tc r  r \  i t lw~cc I ~ a d  hcru i~ltroducctl 1 ) ~  tllc pl:li~ltiff, it T\ :I. 

:igrcctl by thc purtie.; to the  act ion:  
I .  Tllat illis action n as 1)cglill 1,- ~ u n i n l o ~ ~ s  tlattd IG S o l  (~llll)( 1 ,  19:; I 
2.  T h a t  the  aggregate of the  a n ~ o m ~ t q  chargcd by tlie plnintifT aiitl 

11:titl by the tlefcildants a.; i i i terwt oil the  loan ~ n a d c  by  tlic l ) lni l~t i t l  
to t l ~ o  t l (~f ' (~11(1,111t~ 011 I A\pri l .  1926, i, $ l h l . > S ,  >111(1 t l l :~t tlrl- Y I I I ~ L  I ,  ill 
cscc.s of t l ~ c  i~ l tc rcs t  on the  said loan a t  six per  cent per allllulll f r o l i ~  
1 A\lwil. 1926, to 1 Koxembcr, 1010. 

3. T h a t  thc  cons i t l c ra t io~~ f o r  the ~ ~ o t c  suet1 011 iu this :lcatio~~ i. 
the :~mouut  of the lonn niatle h- the plaintiff t o  the d c f e n d n ~ i t ~  oil I 
A\pri l .  1926, thc~  bait1 note  being the Ia\t  of tlic rellewnl note.; t s t ~ ~ ~ t c ~ ~ l  
:1lit1 ci~tlorwtl by t h  ilcfcntlants on account of w i d  10x1. 
1. TI1:lt tllc>rc n a s  110 :rgrimllc311t b i ~ t w c c ~ ~ i  t l ~ c  1):lrtieq to tlii.: a c t i o ~ l  a t  

t l ~ e  tlati, of -nit1 loan, or :rt t l ~ c  tl:~te. of t l ~ c  s u c w b \ i ~ c ~  ~lotcc, cxwntcvl :11it1 
~ ' l ~ t l o r w l  1 ) ~  t l ~ t '  t1t~ft~iitl:ilit~ in  miisi(1~r:ltioil of w i ( l  loail. tha t  tht, 
origillnl liotP or tlic r m c n a l  11otc'- loii~lcvl ~l ioul t l  1)c rclii,\rctl ,it tlit i l  

r e - l ~ c ~ t i \  e ~ ~ i n t u r i t i c ; .  
w r ,  .). I l l : ~ t  a t  thc tl:rte of eac.11 rc .~lcnal  liote, the an10111it of i1ltcrt.t to bt. 

paid 1)y tlic t lcfc~l t la l~ts  to the plaintiff on their  (1c)ht on acvmnit of saitl 
loan u a s  agrcetl upon, :l~i(l  S I I C ~ ~ I  nmoulit nl ien :~greetl up011 n n s  l1:ritl 
by the t l c fo~~t la~ l tq  to the  plai i~t i i f  as  i ~ ~ t c r e s t ;  tha t  no amount  1x1.; bcc11 
paid hy the (lefi1ild:lilt.; to tho plailltiff a s  iuterest on said loan s;ncc 1 
Soren iber ,  1929. 

6. T h a t  there n a s  no issue of fact  between the  partie.; to t l i ~  :retic111 
to be eubn~i t ted  to the  jury, am1 tha t  judgmellt slioulcl be reiitlcwtl by r l ~ t ,  
court on the facts  agreed upon by t h e  parties. 
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J u d g m e n t  was thereupon rendered by the  court tlia tlie plaint i f fs  
recover of tlie defenclants the sum of $336.00, with interest f rom thcx 
date  of the judgment, a d  t h a t  plaintiff p a y  tlie costs of the  action. 

Fro111 this  jutlgmcnt, the plailltif'f apl)calcd to  tlie Suprelnc Court .  

( ' O A  ; \OX, J .  -It  t l ~ c  t r i a l  of this  :~c'tiou ill the Sul)e~. ior  ( ' o ~ u t ,  thcl 
1)l:lilltiif I I IOT c ~ l  fo r  jutlgiuc~lt 011 tlic facts  agreed tha t  p la i~ l t i f f  recover 
of thc d c f ~ ~ l d a ~ ~ t ~  t h c ~  bum of $4ST.>S, wit11 intcrckt 011 said sum fro111 
1 S o w ~ n b e r ,  1930, nut1 tlie costs of the  action. Tliis n io t~o l l  was tlmietl. 
a11tI plaintiff duly esccptctl. T h e  plaintiff fu r ther  escrptcd to the judg- 
inent sigilecl by tlie court.  011 its  appeal  to th i s  Court,  the plaintiif 
c~o~~tenc ls  tlint there was error  (1) ill the  denial of its ~ n o t i o u  for  jutlg- 
I I I C I I ~  011 the facts  agrecd, fo r  tha t  tlie forfei ture  of a l l  i ~ ~ t c r t s t  011 tlw 
tlebt of tlie d e f e n d a ~ ~ t a  to tlie plaintiff, as  e d e n c e t l  by the  ~ ~ o t e  csecutetl 
:111d ( I I ~ O I ~ S C ~  by tlie d c f e ~ ~ t l a n t ~ ,  and  sued on i n  this  :~c*t iol~,  is barred 
1)y ('. S., 442, as  a ~ i l c ~ ~ d e t l  by chapter  231, Public  Laws (of S o r t l i  Caro- 
l i l ~ : ~ ,  1031, a l ~ t l  (8) ill the j u d g i i ~ c ~ ~ t  signed by the  couiat, fo r  t h a t  t h e  
am11 of $ l > l . > S  n n s  paid ~ o l u u t a r i l y  by the defendants :IS interest 011 

tlwir tlebt to  the plaintiff, a n d  f o r  tha t  re:lsou is  not r11)plicable a s  ;I 

l ~ y n ~ e n t  on the  pr incipal  of said debt. 
'The tlefelitlants did i ~ o t  esccpt to the  j u d g ~ n e ~ i t  of the f;uperior Court .  

: I I I ~  have not apl)calctl therefrom to this  Court.  T h e y  corwede t h a t  on the  
facts  agreed, the i r  couuterclaim for  t ~ v i c e  the amount  3f usurious in- 
tcrcst paid by tlicm to the plaintiff,  is barred by C. s., 442, mbsec t io~l  
2. Tlie t l e f e n d a ~ ~ t s '  cause of action on whic.11 they base t l ~ c i r  countcr- 
( . l :~im for  the pc11:llty fo r  usury  paid accrued more than  t ,YO years befort1 
thc colillllcllccmellt of this action. T h e  counterclainl na: ;  b:~rrecl by the 
i t : ~ t u t c  of linlitations in  force a t  the  date  the cause of a c t i o ~ ~  accrued. 
C. S., 442, subsection 2. 

Tlie law applicable to  tlic usurious t ra~lsnct ions inyo11 ell ill this a c t i o ~ ~ ,  
a t  tlic tlntes of such trnnsnctiol~s, is  fou l~ t l  ill sectiou 8006, Co~lsoliilatetl 
Statutes  of N o r t h  Carolina, 1819. T h i s  s tatute  has  uot been anlelidetl 
o r  altered by the G e ~ l e r a l  L l s ~ c ~ i ~ b l y  of this State, and rcads as follows: 

"2306. Pena l ty  fo r  u s u r y :  Corporate  bollcls m a y  he ;old below par .  
T h e  taking, receiriug, reserving or charging a greater  ;.ate of interest 
t h n  six per  c c l ~ t n ~ n  per annum,  either liefore o r  af ter  the interest may  
:~ccrue,  wl~cl i  knowingly done, shall be a forfei ture  of t h ~ s  entire iuterest 
v h i c h  the note o r  other el idellee of tlebt carries with it ,  o r  which has  
1)ee11 agreed to be paid thereon, and ill case a greater  rate of interest 
11na heen paid, the person or liis legal representatives, o r  corporatiou 



by vl iom it 11:rs hecn paid, m a y  rccowr  back twice tlic alimuut of interest 
l ~ i t l ,  ill a n  :~c-tioii ill the i ~ a t u r e  of action f o r  debt. 111  a n y  a c t i o t ~  
brought i n  a n y  court of coinpetcnt jurisdiction to recowr  upon a n y  suv11 
~ ~ o t e  or other evitlelice of debt, i t  is lawful  fo r  the  p a r t y  against \vhori~ 
the ar t ion is  brought to plead as  a counterclailn the penalty above 
p r o ~ i d e d  for, to w i t :  Twice the  amount  of interest paid as  aforesaid, 
a11t1 also tlic forfci ture  of the elltire intercst. N o t h i ~ ~ g  contailled i n  tlic 
foregoing scctioir, lio~vever, shall be held or  construed to prohibit pr ivate  
cwrpr:rtiolls fro111 p a - i n g  :L co~ilrnissior~ 011 or fo r  tht: sale of t11t.ir cou- 
~ O I I  b n ~ ~ t l s ,  11or from s ~ l l i n g  s w h  bonds for  less t l m i  t h r  par  v a l w  
tliclrcof. Tliis scxctiol~ shall liot app ly  to  contractv cswuted  l ~ r i o r  to  
E 'c l~ru l~ry  t\v(x~~ty-first, 11it1etc~11 hurlclred a11d five." 

Tlic cnt i rc  i~~te rc ' s t  oil tlic debt w l ~ i c h  is the c o n s i d r r a t i o ~ ~  of the i ~ o t c  
suctl 011 ill tliis actioil was forfcitctl under  the l ~ r o v i s i o ~ l s  of the  statute? 
~ v l l c ~ ~  the p la i~ l t i f i  first c l~argct l  the defendants interest 011 said debt a t  
a gre:tttlr r a te  t l i ; ~ ~ ~  $ix ~ J C Y  cent pcr anliuru. T h i s  forfei ture  occurred 
prior to the t h t e  of the note, to w i t :  1 N o ~ ~ m b c r ,  1929, and  ~lotwit l i -  
sta~ltlilrg t l ~ r  : rgrc(mie~~t  t l~erei i i  tha t  the note was payable on 1 IVoven~bcr, 
1!):10, 1rit11 i ~ ~ t c r c  st fro111 matur i ty  a t  the rate  of s i s  per cent per  annuill, 
tlic tlcl~t I ~ R S  strippctl of its i~i terest-bearing quality. Tlic a g r c e i n c ~ ~ t  
~ r i t h  respect to  the  payliie~lt of iliterest was void. S o  rights or liabilities, 
1rhic11 a rc  cliforccahle ill this action, arose out of said agreenwnt, unless 
:IS c ~ o ~ i t c ~ i ( l t d  1 ) ~  the  plaintiff. Cillapter 1'31, Public  1,an.s of Kortll (!art)- 
l i l ~ a ,  1921,  is a lq~l icable  to the forfcit1u.e of iuterc2st o ~ i  said tlcbt ulr(lt'r 
the l~rv\.i.qio~i.q of C'. S., 2306. 

( 'Iiapter 231, Publ ic  1 ~ u . s  of S o r t l i  L'aroli~la, 1931, is ; I S  follows : 
"7'11c Gcizcr~rrl .-L.sscrr~bl~j of -\-orth C'nivlinu do  e~ltrc.1: 
Sclctiol~ I .  7'1i:rt section four  liulitlretl a i ~ d  forty-two of the ( J o ~ ~ s o l i -  

tlated S t a t u t ~ s  of Sor t l i  C a r o h l a  be :~mc>nded 1)y :rtltling w nciv xubsct.- 
ti011 ~ i i ~ n i h c r  t l i r ~ ~ ,  21s follows: 

'3. T h e  forfei ture  of a l l  intcwst  fo r  usury. '  'I 'l~at ~ l o t l i i l ~ g  11t>rri11 
s11:111 apply  to p e l r t l i ~ ~ g  litigntioli. 

S c t t i o l ~  2. T1i:rt tliis act shall 1w ill forcr  :111tl rffct*t fro111 autl aftc,r 
i ts ratificatiol~." 

T h e  act  n.as ratified on I April,  1931. C. S,., 442, as  arnciitletl by 
tlrc adclitioti of subsection 3, provides tha t  there sllnll be no forfei turc  
of i ~ ~ t c r e s t  fo r  usury  af ter  the cspirat ion of tn.0 years f rom the date  
of a forfci turc  untler the  prorisions of C. S., 2306. 

T h i s  action was begun on 1 G  I\'ovembcr, 1931. T h e  forfei ture  of all  
ilitcrcst 0x1 the  liote sucd on i n  the action occurred more than  two years  
lwfore tlie cori~mencciimit of the action. I f  cliaptcr 231, Publ ic  I,n\rs 
of 1931, is  applicable to  the  forfei ture  of interest in  tllc i n s t a ~ l t  case, 
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the clefcndm~ts would not bc allon-ed a rcaso~lable  tilnc ~ r i t l i i n  nliicli t o  
assert their  r igh ts  untlcr C. S., 2306, alltl upoll ~1c11 settlctl pri~lc,iples 
t l ~ c  s tatute  ~ r o u l d  be yoid as  to t h e  defelidaiits. B a r n h a ,  d t  7'. X o v t  i \ o i i  

I T S  K. C., 563, 1 0 1  S. E., 213. W e  do ~ i o t  t l i i~lk,  l l o ~ c ~ c r ,  tha t  tl lr  
l a ~ ~ g u a g c  of tlic s ta tu te  ~ n a ~ l i f c s t s  a purpose 011 the p a r t  of thc & ~ l e r : ~ l  
.\sscnlblg that  t h e  s tatute  shall operate r c t ~ * o s p c c t i ~ c l y .  Tlic s tatutc  i. 
prospective o l~ ly ,  slid is applicable only to :I f o r f t ~ i t u l c  untlcr C. S.. 
2306, n l ~ i c l l  has  occurred, o r  sllall occur, since i ts  r :~t i f icnt ioi~ on I .\pril. 
1931. 

T h e r e  was 110 e r ror  i n  the  j u d g ~ n c n t  tlcnyilig tllc p h i  Itiff i~~tc rc~ . ; t  O I I  

tlie pr incipal  of tllc note sued on. S u c h  interest n as forfeited u ~ ~ t l c r  tlit! 
provisions of C. S., 2306, and  such forfei ture  ir 11ot nffec-tctl by tllc, 1 1 ~ 0 -  

I i s io~ ls  of C. S., 442, subsection 3. 
I t  was agrcccl by and  hct\rccn the  part ics  to  this w t i o i ~  that  tllc w ~ i l  

of $151.38 \\:IS pait1 by the d e f c ~ d a n t s  to tlir plaintiff as i~ i te res t  on tllv 
tlrbt f rom 1 A \ p r ~ l ,  1926, to 1 ~ o ~ e l i ~ b e r ,  1929, ant1 t l l , ~ t  \uch i l ~ t c r t ~ s t  

r 7 

\ \ :IS usurious. l l ~ i b  sum n.:13 paid by tlie tlcfendmlts joluutar i ly ,  nntl 
could not be recovered ill a n  action i ~ i ~ t i t u t e t l  IJX the dcfe~i t la~l tq agn i~ is t  
thc~ l ) l :~i~i t i f f  fo r  t h a t  1)urposc. F o r  th i s  r ( ~ : ~ i o i ~ ,  it  was cwor  to :~llo\\ 
said sum a s  a counterclaim i n  t h i s  action. Tlie plaiiltiff is c~i t i t lc( l  t o  
,jutlgnient f o r  t h e  prillcipal of tlw note sued 011, vi t l iout  i l i t e re~ t .  '1 '11~  
jutlgniait  :IS moclificd ill a c c o r t l a ~ ~ c e  11 it11 this o l ) i ~ i i o ~ l  is ~f? i r~nc( I .  

Modified and a f f i~wcd.  

.T. SII)Sb:T HOOD V. JOHN IIITCHELI,, CIIIEF STATE E.LSI< ESA~IISI<I:. 
GURSI.:Y P. HOOD, Cohiar~ss~osen OF Bhsrcs. sr AT.. 

(Filed S February, 1033.) 

1 .  l<nnlrs and Banking H 11-dction for injury rereired in insolvent bank's 
rlevator hcld properly dismissed as to bank esamil~er individually. 

In a11 action ngninst the Chief State Bank Examiner and the Commis- 
sioiic~r of I?nl~li?;, ;IS his sucwssor, to recover for a11 injury allegctl to 
11nrc Iwcn caused by thc i~cgligent conditioi~ of an elevator in a building 
i l l  thc 1i;untls of tlic rcccirer as  a part of an insolvent l)nnli's assets, the 
tlcmurrcr of tlie Chief State Ba1ik Examiner in his iniividual capacity 
is l ~ c l t l  l~rol~crly snst:~iiied. 

2. Statcs E a-Action against statutory receivers of insolvent bank for 
injuries rerri\rd in bank's elevator held not action azainst the State. 

An actioli a<ainst the Chief State Bni~lr Exninincr m d  the Commis- 
sio~ler of 13:1nks, as  his successor, to recover for an injury alleged to have 
I)crii c:71iwtl by the 11~~'ligent conditio~l of an elcvntor ill a building under 
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tlcfei~tl :~i~ls '  eontrc~l a s  :I p a r t  of the  assets of ail iilsolverit baiili i s  held 
1101 :ill, nc t io i~  against  the  Sta te  of K o r t l ~  Carolina nor against  the  suc- 
I.('S'~T.C s t :~ tu to ry  receivers a s  agencies of the  State,  and the  Sta te  has  no 
interP.;t ill the action, the recovery being luyab' le solely ont  of the :lssets 
of t hc  insolvei~t bank. 

:t. Xcgligrnce 1) a-Complaint he ld  not to show contribotor~ 11cgligc11c.e 
;IS matter of law and (lrrnm~~er was properly O T C ~ L ' U ~ ~ ~ .  

A c o n ~ l ~ l a i i ~ t  alleging tha t  the  plainlift' lind been informed by the  mall- 
:~ ,zcr  of ;L I ~ n i l t l i ~ ~ g  in \ v l ~ i c l ~  11c rented offices a s  to  a safety device on the  
~ ~ l c . ~ ; i t ~ ~ r  t l~crcii i  \vllic.h 11-onld l)rertbnt the opei~iilg of the  clevator door 
if 111c elevator rvas not in 1)lace a t  t ha t  floor, t ha t  the  l11aintilP was  give11 
; I  kcy to ~ ~ l l O c I i  the  ole\-ator doors so tha t  he  could use same  ill the  olrem- 
tc~r ' s  absvl~ce,  t lmt the l~laintiff ,  a t  night, ullloclied the  door of the elevator 
.sl~aft  O I I  tllc grouiltl fioor. :mil, relyiug on the  s:iPety c l e~ ice  arid being 
I I I I ; I I J I ~  10 accx illto t l ~ c  shaf t  bccanse of defcctire lighting, stepped in to  
tllc cnil)t)- shaft  to his illjury i s  ltclil not to s h o ~  colitributory negiigel~cc 
of the p1:lintid a s  a mat ter  of la\\., :rnd the defendant 's  demurrer thereto 
was  ~ ~ r o ~ ~ c r l y  i~verruled.  
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executed by tlie Third Trust  Building to secure certain bonds nliicli 
had been issued by said Third  Trust  Company, and nllicli were t l ie~i  
outstanding. The  deed of trust was foreclosed, and tlic Corporati011 
Commission, as authorized by a drcree of tlie Superior Court of Gasto11 
Couiity, said buildiiig a t  a sale made on 14 l?cbruarg, 1030. 
111 accortlaiicc wit11 said decree, tlie said office building n as coiivcyed by 
the trustce ill said dced of trust, to tlic defe~~dmit ,  John Mitchell, cliief 
State Bauk Examiner, by dced dated 2 3  February, 1030. Sincc tlie date 
of said deed, tlic t lcfel~dmt,  Jolm Mitcliell, cliief State I:anli Emmiller, 
has licld said office building as an  asset of the Conme-cia1 B a l k  all11 
Trust Company of Gastonia. Thc said office building is I I O K  untkr tlic 
control aucl ill tlie possession of tllc defcnda~lt, Gurney 1'. Hood, C'oiii- 
missiolier of Bulks,  who as successor of the Corporatior1 Commissioii is 
now cngagcd in the liquidation of tlic Coinmercial B:i l~li  aiid Truqt 
Company. 

Tlic :~llcgatiolis of the coiiiplaint in nhicli the plaiiitiff states tlw 
cause of action on which he seeks to recover of tlie defwtlants ill t l i i *  
actiuii, arc as follo~vs : 

"14. That  tlie plaiiitiff lias continuously been a t e ~ ~ a i i t  in the builtlii~g 
n f o r c s d  s i i m  early in 1024, and became a tellant of tlie defe~ida~i ts  
by relitiiig rooins in t l i ~  said Tllircl Trust Colnpa~iy Builcli~ig a$ office* 
for the use ant1 conduct of his profession, a l ~ d  that tho plaiutiff 11:~. 

ocmpied, and still occupies offices ill said builtli~tg for the purpose 
tiforesaid, and lias coiitiiiuously bcwi and is now a ten:nt of said dc- 
fentlants silice the l~urclinse by defendants as aforesaid a i d  the e s e m t i o ~ ~  
of tlic aforesaid dcvd of conreyaiicc on or about 25  Fcbruary, 1030. 

1.3. That  amoilg other tliiiigs, tlic tlefe~itlmits by their contract of 
rcllt:il agreeiiiei~t \\ere to rcnder competent elevator sen-ice to the l~ la iu-  
tiff n~icl plnintiff's clic~itclc ill rencliing plai~itiff's offices from the g r o u ~ ~ t l  
or main floor of tlic building to tlie f l o o ~  on nliicli s l i d  ofices are 
located. 

16. That  the defcildaiits ill lieu of Beeping ail employ~c  a t  all timr. 
for  the operation of elewitors in said building, furnislic 1 the plaintifi 
a11 i ~ ~ s t r u m e ~ l t  or kcy to unlock the doors of tlie elevator .shaft, so tliat 
ill case of requiring tlic use of said elevator, \ \hen the defeiidnnts' 
o p r ~ ~ t o ~  n a s  off duty, lie might u111oek tlie door and usc the elevator: 
:i11(1 that  the clcfc~ldal~ts instructed the plaintiff as to tlw operation of 
said elevator. 

17. That  tlie dcfc~itlnnts, tlieir agents a ~ i d  servants, repiesented to the 
plaintiff that  said elevator was equipped with tlie latest aiid most ap- 
proved type of safety d c ~  ices, oiic of nhicli said safety tlcvices was to 
prevent said door or doors of the shaft froin h i n g  unlocked by the 
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instrument or key furnished plaintiff by defeidants unless the car or 
elevator was a t  the floor of said building where i t  was desired to use the 
said elevator, and further represented that  i t  was impossible to unlock 
wid  door or doors unless tlie elevator was in  place a t  said particular 
door or doors. 
1s. That  relying upon the representations aforesaid, and believing 

that said safety device or devices Tvere in proper and safe working order. 
the plaintiff 011 Sul~tlay night, G April, 1930, desiring to enter his offices 
011 the fifth floor of said building, entered the lobby or hallway of de- 
fendants' said building, inserted the key in the lock of said e l e ~ a t o r  door, 
and opened tlie samc, and stepped into what he  reasonably expected to 
be the car or elevator, but the said car or elevator was not there, when 
plaintiff stepped into the elevator shaft, and the plaintiff was throw11 
or hurled fourtecn feet or more into the basenlcnt floor below; that  
defendants had carelessly and negligently allowed and permitted thr  
said safety dcrice on the door of said elevator shaft to get out of proper 
working older, and, as before allcgecl, the plaintiff n a s  thrown or hurled 
a distance of fourteeil feet or more; that plaintiff suffered the fo l lowi~~g  
injuries, to wit : a fractured knee-cap on the right knee, causing a part 
of the knce cnp to he broken loose and float below tlie joint; badly 
bruised and laccratctl left elbow joint; t h e e  bruises on the loncr ja\ \ ,  
l c a ~ i n g  a permai~cnt scar on plaintiff's cllin, four tcetli knocked out or 
crushed; the back of the head and neck of plaintiff severely bruised. 
causing lxlralysis of the anterior group of nluscles in the right thigh, 
and from the aforesaid injuries aud the shock sustained by reaspn of 
the fall, this plaintiff was unconscious for about three days a ~ i d  in-  
curred considerable hospital and medical expense. 

19. That  a t  the time aforesaid, when the plaintiff r e n t  into said 
building for the purpose of opening said elevator and going into his 
offices, as aforesaid, i t  was necessary for him to go into the lobby or 
hallnay of said builtling, wl~ich led to tlie elevator or elevator shaf t ;  
that  the defendants did not maintain or have any light or method of 
i l lun~inating said lobby or hallway and particularly a t  the time when 
this plaintiff entered the same as aforesaid; that  it was dark in said 
hallway or lobby; that  the only way or method provided by the defend- 
ants for lighting or illuminating said elerator a t  said time or times, was 
the lighting apparatus or fixture within the elevator; that  this could 
not be reached or turned on so as to give light, until after the door 
of the said elevator shaft had been opened, and the switch or light 
in said elevator turncd on after entrance into said elevator; that  a t  the 
time aforesaid, vllen the plaintiff entered said lobby or hallway, the 
Game was dark, ant1 the only n-ay the plaintiff had of reaching the light 
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\ \ a s  to opcii said tloor of the  elevator shaf t  and  go in to  t l ~ e  elevator and  
t u r n  or  switch on the light,  as  aforesaid, all  of nhicl i  the  plaintiff in- 
tentled to do as  was liis usual  custom nl icn entering the  r l~ . ra to r  a t  night  
I\ lie11 tlic salile I! a s  dark.  

10. ?'lint the  aforesaid iirjuries of plaintiff were nliolly due to tlic' 
c~urc~lcwlces ant1 ~~c~gl igc l lcc  of dcfcl~tlailts i n  that ,  as  l ~ e f o r e  alleged, 
w i d  elerntor wns furnislictl and  was thcn ~ i n d e r  the  supervision and  
c~o~i t ro l  of the  stlit1 dcfelldants o r  their  agents o r  c n i p l o ~ c c s ;  tha t  qaitl 
w f c t y  dm icc 011 the tloor liad been allowetl or permit ted ~y carclcsai~ess 
i111d i ~ c g l i g c ~ ~ c ~  of the t l e f ~ ~ ~ t l a i i t s  to  become defective mid out of ortler ; 
the fai lure  of t l c f c i ~ t l : ~ ~ ~ t s  to give to the  plaintiff a n y  notic(, or knowledge 
tlint tile enlrlc n a r  tlcfective or  out of or t ler ;  tha t  the  carclcssness ,znd 
ncgligc~lce of tllc tlef(~ndaiits ill fa i l ing to  proride ally or sufficient light 
ill acrid I ia l l \ \ay or  lobby p r c ~ c i i t c d  tlle plnintiff f r o m  see ng said elern- 
tor  tloor sliaft n l~ t l  e le ra tor ;  t h a t  t h e  carclcssness and 1icg;ligence of tlic 
tle4'c11tlal1ts, as :~forcsaid, n as tlic sole and prnsiniatc  cauqe of plz~intiff's 
i ~ l j u r i m  a s  I ~ c w i ~ ~ b r f o r c  :~l l (get l .  

21. T h a t  by I ~ C ~ W ~ I  of the  i l ~ j ~ r i ( , s ,  as  hereinbefore alleged, tluc to the 
c.nrolcw~css :~llel ~lcgljgcmec~ of tllc dcfc~ltlants,  the p l a ~ n t i f f  suffered 
grcatly ill botly :111tl mind,  and h a s  bcc11 pu t  to great  Iiospitnl a ~ l d  
111ctlic2:ll cspcw,ic, ;111d :IS 11c is i ~ i f o r m c d  aiid believes, lie will continue 
to s u f f c ~  ill 1)ody i111d ~ l l i t ~ t l ,  aild plai~i t i f f  h a s  I)CCII in forn le~ l  a l ~ t l  brlievcz 
that  t 1 1 ~  i ~ ~ j u r ~  to his  1<11ec> a11e1 I c y  nil1 be p e r n ~ a ~ ~ c n t ,  a1111 1 1 i h  tl:~rning- 
\ \ i l l  I)c ~ n a t ~ r i a l l y  l ~ s c ~ 1 1 ( d  :\nd d ( ~ r r ( : ~ ~ c d  by his  i l ~ : ~ l ) i l i ~ y  to p r : ~ c t i c ~  
his  profcs\ioil \tit11 his  c u s t o n ~ n r g  skill and  cmcrgy; that  bv rcasoll of 
llic c:rrelessllcss ~ 1 1 ~ 1  i i ~ g l i g c ~ i ( ~ e  of tllc tlefendni~ti,  :ls I~ere in  ~ c f o r e  alleged, 
: ~ n d  the i l~jm.ics  \ust:rillod by plai i~t i f f ,  ns l~ereiulwforc qct ou t ,  thc~  
1)laintiff has  1 ) t ~ ~  tlnlnagctl ill the sun1 of $>(),000." 

7'hc tlcfc~lcl:~ilts dcn~urrcel  to  t h e  complaint  on the  ground . 
1. T h a t  110 rause of actioll is alleged i n  the complailit :~gilillbt the  

tlcfcnd:lnt, Jol iu  Nitcllc~ll, iiicli~ icluallg. 
2. T h a t  t1efcnd:lnts other tlian J o h n  Xitclicll ,  i ~ ~ d i r i t l u a l l * ~ ~ ,  a r e  agencies 

of tlic S t a t e  of Sort11 Carol ina,  and  f o r  t h a t  reason 110 action can be  
~n:~i l l ta inct l  ky the p1:lintiff against said defc~ldan ts  to r c t o ~  c r  tlamagcs 
for  the ill juries sustailled by the  plai~l t i f f ,  a s  alleged i n  t l ~ c  con~pla in t .  

3. T h a t  the nl1cg:ltions of the  c o n i p l a i ~ ~ t  show t h a t  plaintiff,  by l ~ i s  
own ~lcgligciice, contributed to  liis injuries, and  f o r  t h a t  rcason no cause 
of action is  alleged i n  the  complaint against  tlic defendants. 

r l l l i c  dcniurrer  v a s  sustained a s  to the  tlefciidant, J o h n  Mitchell, intli- 
I iclually, and  was overruled a s  t o  t h e  other  dcfenclants. 

T h e  defendants other  tlian Jol in Mitchell,  indir i t lual l j ,  appealed to 
t h e  Suprclllc Court .  
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C ' o s ~ o x ,  .J. Tllcrr  Tvns n o  error  i n  the juclginent o ~ c r r u l i n g  t h e  tle- 
11lurrc1- a s  to al l  thc defc~idnnta otller t h a n  Jol ln Nltclicll, intllr itlunlly. 
xo cause of actioll is statcd i n  the  ~ o m ~ t l n i i ~ t  ah to  tliis defcntln~it.  7'111, 
action \Ins properly disniissetl as  t o  him.  

r 1 l l i i s  is not a n  act1011 ngnilist tlic S tn tc  of S o r t l i  Carol ina,  or R C : I ~ I I ~ ~  

t l ~ c  npl)t~aling tleftwtla~it. as  agencies of the State .  T h e  S tn tc  of S o r t l i  
C'nrolina, i n  i t s  cnp:lcity a s  a so\ereigii, h a s  110 i~ i te rcs t ,  tlirrct or rc- 
liiott, i n  the  cnuye of nrtioir alleged i n  the eolnplai l~t .  F o r  that  rcaqolr. 
( ' a r p ~ u i e r  2 % .  B. R., 184 S .  C., 400, 114 S. E., 693. lins ~ i o  nl)plicatioii 
i n  t h e  instant  case. 

T h e  Corporat ion ( 'o~nnlisuioi~ of xortli Carolina, a t  tllc tlntc of tllcl 
injur ies  suffered hy plaintiff, nns, and the tlcftwtlniit, G L I ~ I ~ C ~  I?. lIoo(i.  
( ' ~ l l i l i i ~ ~ i i o l l e i ~  of 1 3 : 1 i i L ,  as  tlir iuccc\sor of w i d  Con~n~i , i - ioi i ,  i.; ~ i o \ \  
i n  possession of tlie assets of t h e  Co~miiercial  B a n k  alid Tru.t C o n i p a ~ ~ ,  
of Gastonla, S. C., fo r  p u r p o v s  of liquiclntioil a s  p ro~i t l e t l  b j  statute, 

T h e  wit1 C o ~ n m i s s i o ~  n-aq, and  tllc said tlefeiitlnnt i q  n o n ,  a s t a i u t o l ~  
receix e r  of t h e  snicl Colilinercinl Bailli and  T r u - t  C o m p , r ~ ~ y ,  T\ it11 all  
the r ights  and  liabilities of a r c c e i ~  cr n p p o i ~ t c ~ l  1): n c o u ~  t of C O I I L ! ) L ~ C I I T  

juristl~ctioii .  Llliiric~ 1 .  I loot l ,  Conrntrwioizcr o f  U t r i i l , ~ ,  20:: S.  ( I . ,  56. 
lG4 S. I;., \ 2 : ; ;  It? i (  7'1 l i ( f  ('o., I D \  S. ('., 7b3, 1 . 3  S. E , A:?. Ai 
r c ~ o v ~ r y  i ~ i  tliis act1011 by tlir  plaintiii ' n i l1  he 1):lid 113- the  tlcfentlant. 
G u r ~ i e y  P. Hood, Co1iirni4oi1er of Uxnl+ out of the a-qctq ill lliy l l n ~ ~ t l .  
:I$ i t a tu tory  rcw i~ rr of tlic C'on~~iie~ci : r l  B:ri~l, ant1 Tru.t C ' o l i ~ p : ~ ~ ~ y ,  : i 1 1 i 1  

not otherwise. 
I t  ca111iot hc hcltl :I\ a 111attcr of Ian- t h a t  on the facts  nllcgctl i n  the> 

complaint,  the plaintiff hy liis o~.r11 negligence colitributetl to hi, ilijurie. 
as  nllcgctl in  tlic conil)l:l i~~t. Ordi i i :~rdy,  n h e r c  there is el l t le~icc t e n t l i ~ i ~  
to support  tliis tlcft nyc, tlic cr iclencc irluqt be su'uliii ttctl to the juq..  I t 
I $  rarely tlw case tha t  tlic ( 'ourt  can lloltl :I? n matter of la\ \ ,  upon  r11v 
al lcgat io~is  of the co i i ip l :~ i~~t ,  or u p o l ~  e\.ldencc oficrcd by tlie 1)l:riiitifi. 
tha t  plaintiff,  nllo lins 11cc11 injuietl  by the liegljgeiiee of the  dc~fc~i t l :~~i t ,  
c a ~ i n o t  rccorcr d:lmngc~s rekul t i i~g f r o m  such injuries, bwnusc by his  on 11 

ncgligcnce lw rolltrihutctl to  hi, in  j u r i ~ s .  It is suficielit to .ay t h a t  t l n i  
1. llot buch a t2ahc. Tlic deri.ion 111 A\ t o f  f 7 % .  I l ' c ley i~iph Cot~pciir 1 DS 
N. C., ;!I>, 153 S. E., 41::, T-~:I, rllade on a f x t  situntioli ,~l togrt l lcr  
tl ifferrr~t fro111 tha t  i n  t l ~ r  i l l ~ t ~ l l t  C R ~ C .  T h e  judgnimt  i s  

Affirmed. 
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I<VEI,TX JOT,I,ET, By HER KEXT FRIEND, I R W I X  JOLTZT, r. WESTICIiS 
U S I O N  T E L E G R A P H  CORIPASY. 

(Fi led  S February,  1033.) 

1.  l n f a n t s  C c-Docirinr of impl ied  emancipat ion  app l i e s  t o  t h e  f ac t s  of 
t h i s  c a s e  a n d  m i n o r  plaintiff could  m a i n t a i n  t h e  ac t ion .  

Tlic plaintiff, a minor living with and  supported by her  fa ther ,  n i t hou t  
objection by licr father,  prepared herself for  t he  tcac'ling l>rofession, 
mid, a f t e r  colisulting he r  fa ther ,  accepted by wire a \ \ i red  offer of :I 

tcncliing position. Her  wired acceptance \ w s  not  delivei-ed by tlie tele- 
;.lap11 company and she brouqlit action, by her fa ther  a s  n e s t  fr iend, to 
iecorcr clanlagcs sus ta ined:  IIeld, tlie plaintiff could maintain t he  action 
in her  o n n  right to recorer t he  loss of sa lary  sustained as; a result  of tlic 
tlcfciidant's necliqence, the  doctrine of implied einnncilmtion applyinc to  
the  fncts of tlie case. 

2. Telegrnph Companies  d d-Verdict he ld  t o  es tabl ish  loss of valid 
c,ontract en t i t l i ng  plaintiff to recover  a c t u a l  damagcs .  

Plaintiff brought action against  the  defendant telegraph company to  
wcorer  d:miagcs for  i t s  negligent fa i lure  to deliver p la in t i f ' s  telegrmn nc- 
tcpting a n  o d r r  of a tencliinr: ])osition. The defendant contended tliat 
tlics l~laintiff  \\.:IS entitled to nominal claniages a t  lnost 011 the ground tha t  
tlicrc n n s  110 ralitl contrtlct in t h a t  t he  acccbptmice was  not ill the  exact 
te rms of tlie offer, ant1 tha t  the  county scliool superintendent hat1 1)ot 
:tpprored tlic offorcr's nl)pointmciit. The  jury answcrctl tlie issue a s  to  
t1:m:lgc in t he  l)lnintiff's favor : Held ,  tlie issue, ~uiobjec tx l  to, embraced 
tlic question of I\-lictlier tlicrc was  n valid contract ,  and  the  eritlcnce call- 
not be licltl insuttiricnt a s  a inattcr of I:I\T- to sup l~or t  a n  i~lfercnce t l ~ t  
t11c discrepancy bctnccn the  offer and acccl)taacc n.as of' a n  immnteri:ll 
mat ter  ; and i t  appeariiig t ha t  the  offerer had author i ty  to eml)loy te:~cliers 
suljjcct to tlic npprovnl of the  county superintendent, ant1 had conferretl 
with the snperintcnclcnt regarding the  offer i n  question, the  jury could 
infer tliat tlir oft'crcr hail a t  least  inipliecl authority to nial;e tlic contrnct. 
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I I ~  ~ i i a i l  b c t \ ~ c c ~ ~  10 :00 ant1 10 :30 o'clocli oil 2S A \ ~ ~ g u i t ,  1930. A l f t t ~ r  
c o i ~ r u l t i l ~ g  with her  fatlicr,  aiitl a t  allout 12.00 o'clock 011 sai(l (late, slir 
n c ~ t  to  the agtwt of t h e  tlefentlai~t aiitl dc.liwrcd f o r  t r a i i q ~ i i i A o ~ i  tlrc 
folloniilg ~iwzsagc : "W. -1. R t d f c r i ~ ,  C'liapcl Hil l ,  S. ('. ,1ccrpt Engl i~11 ,  
French,  Mulitco H i g h  Scliool. Er r> lyn  Jol l (y."  R e c l f e r ~ ~  tc.rifictl tliar 
11e lcft :L f o r \ \ a r t l i ~ ~ g  ntldrcss \\-it11 the agciit of tlic tlcfcritlaiit ,rt C'11al)cl 
Hil l ,  niitl tha t  he i q u i r c t l  a t  tlic office i n  Cliapcl H i l l  if t l icw n as ally 
reply to his  te lcgrai i~,  alitl tha t  lie lcft Cliapel H i l l  on 28 August,  ahout 
oiglit o'clock. T h e  for\vnrdiiig :~tldress g i x c i ~  n as Elizabctli ( ' i ty. I - l )ol~ . . 
arriT lng  a t  E l i z a h t l i  Ci ty lie riiatlc inquiry n it11 regard to a 1.c 111 fro111 
the plaintiff to h i s  rnc3;sag<,. 

As the plaintiff tlitl i ~ o t  h c : ~  fro111 M r .  Rct lferr~,  ill(' n rot(, :I Icbttei. . . 
on 6 S e p t e ~ i i b ~ r ,  i i i q u r r i ~ ~ g  n11(,1~ tlic' sc11001 ; ~ t  M m ~ t c o  nonltl  o11c11. 011 

S Scpt(mber.  R r ~ l f w i i  \\rot( '  a I(,tter to tlitl plaintiff, s t a t ing :  " h l  r 0 1 ~ 1 ~  
to your  letter of 6 Sc l ~ t r m b e r ,  1 must statc tha t  I l i a ~  e c i n p l o  cvl , ~ ~ i o t l i e r  
fo r  the posi t iol~ i111cc I tlitl not reccirc :ill : I I I ~ \ \  c r  to m y  n irv. I n aitctl 
fro111 37 -1llgust uiltil 4 S r l ~ t c m l ~ c ~  for  a r c l ~ l y  :111(1 (lid ilot rc3ccs1x(, o~ ie ,  
yo e ~ ~ i p l o > c t l  a ~ ~ o t l ~ t !  1 1 1  filct, \ o u r  lcttcr to111glit \ \aq tllc. f i i , y r  1 11;1t1 
lleard f rolu you." 

Tllc ex i t l e l ~ ~ c ~  tcmletl to 4 i o ~  tlint the salary for  the I ~ o l t l o i ~  of a 
Grade  -1. cwtif icatr  uiitlt,r the  stat^ vllctlule \ \ as  81UO.OU l)tJr n1011tl1. 
I'laintiff offered erideucc. te~idi l ig  to show tha t  qlie purcl in~et l  c l o t l i i i ~ ~  
an(l  made prcpnratioii  to a w m e  lier duties a t  Nariteo, a l ~ t l  that  a f te r  
4 i c  n as iilformctl h r  R ~ d f ( w i  that  11cr telegram of acceptance lint1 iicver 
heen tlcliwred, ailtl tha t  aniothrr teacher had  bee11 tm~ployetl that  \lie 
iiladc tlil igel~t effor t  to  proc2urc other c~riiploy~ilciit but wa. 1111rthle to 
do so. T h e  school term a t  &~l teo  n a s  eight m o ~ i t l ~ s  ant1 tlie l)laintltf 
quctl f o r  8900.00, c o ~ e r i l l g  the  expected d a y  a ~ l t l  $100.00 fo r  111~- 
taliases nhicl i  she had niatle, or luoiicy spe11t i l l  l r c p a r i n g  to teach ill 
3fnnteo. R e d f e r ~ l  testified that  lie had  autliority to  eliiploy teacher, 
f o r  tlie J I m t e o  Hie l l  Scliool n11t1 tha t  he l i d  coilferred ~ r i t l ~  the eoullty 
superinte~ident  a t  Chapel H i l l  before offcring tlie position to Mi i s  Jollcy. 
He f u r t h e r  testified that  there n e r e  tllree trustees of M a ~ i t e o  l l ig l i  
School atid tha t  the c o u ~ ~ t y  s u ~ j c r i i ~ t c i ~ d e i i t  was his  superior oficer. ( 'He 
had the  riglit to  approre  o r  reject lily cwplo~nie i i t s .  Tliey were .ub- 
lnitted to  liim before they were made. . . . E r e n  nftcr 1 ~i ia ( lc  ail 
appointmelit  tlic supcrinteiitleiit lint1 a riglit to  reject it." 

Tlie cause n a s  subniittetl to tlie ju ry  upon tlie folloniiig issues : 
1. '(Did the  defe i~dant  ~~cgligci l t l j -  f a i l  to t ransmit  ant1 t l e l i ~ c r  the 

telegram as allcgetl ill the  complaiiit ?" 
2. "If so, was plaiirtiff iirjuretl thereby?" 
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2. "Wliat tlanlagcs, if any ,  is the plaintiff entitled to recovrr of tlie 
defendant ?" 

T h e  forcgoi i~g  issues v e r e  nilsncred i n  favor  of tlie plaintiff. a ~ ~ t l  
tliero wus :111 a n n r d  of $600.00 tlninapes. Froni  judgincl~t  upon t l ~ c  

crtlict tlic tlcfclltlant apl)calctl. 

Z ~ c o c . u ~ ~ ,  J. T v o  q ~ c s t i o n s  of law arise upon the  record. 
1. C:ln a n  uneniancipatctl niinor, l iving with and  being; supported 1,- 

licr f,itlicr, recover fo r  carnings lost hy tllc fai lure  to p r m p t l y  deliver 
a tclegrnni ? 

2 .  TI-as tlic plai1,tiff c~ l t i t l ed  to recover more tllan n o n ~ i n a l  daniagrs ! 
T h e  plnintiff v:ls a g radua te  of i\lcretlith College ant1 had  preparctl 

liersclf to  tcncli E:ngli*ll and  Frcllch i n  the  schools of S o r t l i  Carol ina.  
Tlicre n as no c~ itlc~lcc of csprcss c~nai icipat ion,  hut  cvidcncc of iliipliPil 
emancipation sufficient to support  the  verdict, n a s  introtluced a t  t l ~ c  
trial.  Tl i r  tloctriiic of inipliccl cinancipation is ful ly  rcc.ogilized in this 
Stilt(,. Thuq, in  I ~ i g i ~ i i t z  1 % .  I?. R., 152 S. C., 762, 67 St. E., 926, tlic 
Cour t  s a i d :  "I t  is  well settled tha t  if a contract of cmplovnient is  inatlc 
by a minor  and  a p ~ i - o \  ed and ronfirmed by his  fatlier,  and  under  such 
contract tlic son is to  r c c e i ~  e the  n-ages earned by him. tlie father ,  by 
approT i n g  ant1 confirlning t h e  :grcenicnt, i n  effect einancipates liis son, 
a s  to wngcs cnrnrtl by liim untlcr the  contract,  nliicli  bccornes the p r o p  
orty of tlic sou, nlld not the property of the fatllcr. . . . I f  a minor  
son contracts on h i s  own account f o r  his  services with tlie knowlctlgc 
of liis fatlier,  n l io  nlakcs no objection thereto, tllcre is a n  implietl 
emancipat ion a n d  a n  assent t h a t  t h e  son shall be cntitled to the earnings 
i n  h i s  own right." L o ~ ~ i e  7.. omen din^, 133 S. C., 267, 69 S. E.,  131. 
See, also. 1)nizic~i 1 % .  I?. R., 1 7 1  N. C., 23. 86 8. E., 1 7 4 ;  IIolluntl z.. 
Ilarficy, 1 7 1  S. C., 376, SS S. E., 507. 

r , l l ~ c  rccortl tliscloscs tha t  the  tlauglltcr ro~ifc.rretl wit11 her  fa ther  
before sending t h e  telcgrmn of acceptance. T l ~ c  Redfern telegram offered 
the  posi t ioi~ to tlie clauglitcr. Tlic fatlier liad permit ted lier to  prepare 
f o r  tcacliiilg i n  lier o v n  way  a ~ ~ d  111ntlc no ohjcctioli to  h ~ r  telegraiu of 
acceptance. H e  m s  appointed n c ~ t  frieiltl to br ing the suit i n  behalf 
of hie thugliter,  and  tllcrc is  no nllcgntion cliallcnginf; her  right to 
receive the  procccds of recovery. (~onsequently,  this aspc!ct of tlie case 
must be r c s o l ~  cd i n  favor  of plaintiff. 

Tlic drfcndant  insists tha t  the plaintiff, if pcrmitted t o  rccovcr :it 

all ,  is not cntitlccl to recover more t h a n  noniinal damages for  t ~ r o  
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reasons. F i r s t ,  she was offeretl a position to teach English, Fre11e11 : ~ ~ l t l  
tlramatics. I n  her t t legranl  of acceptai~ce she agreed to teach > : ~ I & s ~ I  

ant1 Fr~i1c11, ornittilig ally refcreilce to dramatics. 
Sccontl, t h a t  thtjre n as  no fornlal appro1 a1 of the e ~ i ~ p l o y i n e i ~ t  of the 

l~lnintiff by the  school board or  county superii~tendelit .  
T h e  testimony docs uot tlisclose nhet l ler  dramatics  is  a n  eswit i :d  par t  

of t h r  course of s tudy i n  h l a ~ ~ t e o  H i g h  School o r  t h a t  thi5 wbjec t  n a .  
;I mater ial  term of the agretmcllt .  I I o w e ~  er, the  jury ill a~ lsner i l lg  t l ~ c  
\ c c o ~ ~ d  ithue found that  the plaintiff n a s  "injured" by the fal lurc  to 
t l t l i rer  the  t t l (graru.  'Thcre v a t  no objection to th i s  issue. O h r i o u s l ~  
&lie could not Iln\ c bw11 ill jurecl 1)y the delay e s c e l ~ t  upoil the tllrory tha t  
:I lalit1 co l~ t rac t  c ~ ~ r t e t l  11etnce11 the p a r t ~ c s .  I t  canuot he said a i  a 
matter  of Ian t l ~ a t  tlit, idc~ilce tlitl  lot war ran t  such a n  inference. 

Upon  the facts  tlivlosetl a t  tlic trial.  t11c applicable p r ~ n c i p l c  of la\\ 
*rated by  11uZ r ,  J . ,  ill f : r i ,  i7irc.i. I . .  7'c lcqiviph C'o., 1 7 1  K. C., 40.3 is : ",L 
t t~ legraph  conlpally >ucd f o r  breach of coiltract fo r  fai lure  to pro1)crly 
trausrnit a l ~ d  t l e l l ~ c r  n conimcreial nlessage may he held liable as ill 
other caws  011 brc:lcl~ c~~tabl ishct l ,  fo r  ~ u c l i  t l a ~ l ~ a g e s  as  \7c2re ill yeaboll- 
able c o ~ ~ t r r r i p l a t l o ~ ~  uf the lxr1tic~5 and  n h i r l l  a rc  capable of ascertaiil- 
i i lc~lt nit11 a reawliable dcgrte  of c e ~ t i i ~ l l t y . "  T h e  t lefe~ldant  rtlietl upoi1 
TT'cilser 2,. 2'el. C'o., 114 S. C., 440, 19 S. E., 366;  J7eu$some  1.. l ' r l c g m p h  
(lo., 137 X. C'., 513, 50 6. E., 279;  1-14 1. C., l i b ,  26 S.  E., 863;  123 
S. C., 1.53, 69 S. E . ,  10, niltl 2'unn/izg C'o. L .  l ' e l .  C'o., 143 S. C., 376, 
" - 
.I.> S. E., 777. *i l l  of tliesc case\ a re  t l i~t i l rguis l~ed i n  the G'uitlizcr tuae ,  
srrpra. R e f e r r m g  to tllcse rases, the Court  said : "The r a v s  to uhicl i  
we itre referred by c o u n ~ c l  fo r  appellee, S e w s o n ~ e  e .  Y ' ~ l c q , a p l ~  C'o., 
144 S. C'., 1 7 8 ;  2 ' c i i ~ n ~ n g  C'o. c .  2'el. ('o., 143 S. C., 376;  Il'iliiams I 

Il'cl. C'o., 136 S. C., 82 ,  and  TT7alser c. T e l .  C'o., 114  S. C., 440, v e l e  
( ' R S C S  nl iere  there n a s  uotlling i n  the  message itqelf o r  In tllc facts  knon11 
or communicated which g a r e  a n y  f a i r  or reasonable int imation tha t  the  
tlnmagcs claimetl v c r e  to be espectctl or n l ~ e r e  the erideilcc did not tend 
to  e ~ t a b l i i l l  t l ~ c  loss of :r tlefinitr rolltract. but olily disclow1 the prr'- 
l i ininary ilegotiatio~is or tratlc i ~ ~ q u i r i e s  f rom nllic.11 :I contrat~t  ~ u i g l ~ t  
or might  ilot arise." 

I t  appears  f r o m  the t > \  iilcnce, tha t  Redfern had  authori ty  to employ 
teachers, and  t h a t  h c  had  c o ~ ~ s u l t e t l  IT it11 the  county s u p e r i n t e n d e ~ ~ t  
hcfore offering a position to t h e  plaintiff. These facts  readily and 
reasor~ably support  the inference tha t  Redfcn i  a t  least x a s  acting n ithill 
the apparent  scope of his  authori ty .  

No error .  



140 I K  THE S U P R E M E  C O U R T .  1204 

W. T. WILLIAMS ET AI.. v. GURNEY P. HOOD, COMMISSIOSEH OF 

BASKS, ET AL. 

(Filed S F e b r u a r ~ ,  1933.) 

Iklnks a n d  Banking H d-Depositor held not  entitled t o  preference in  
insolvent bank's assets under  t h e  facts of this  case. 

A depositor had funds credited to him in several accounts as  guardian, 
one account as  "special account" ant1 one account as  "2hecking account." 
Thereafter he signed blank checl~s on these accounts and delivered them to 
tlie bank with written instructions that they be filled out in a specified ag- 
gregate sum and charged to his accounts, and the proceed:; used to gurcliase 
Federal and State bonds. The bank, through negotiations b,y its president, 
attempted to dissuade the purchase of the bonds, but thereafter agreed 
to follow the depositor's instructions. The banlr becanie insolvent about 
two mo~itlis later ndtliout having carried out the instructions: Held, 
thc relation of debtor and creditor esisted between the banlr and the 
depositor in respect to tlie deposits, whieh relation was not altered by 
tlie bank's agreement to purchase the bonds, and the depositor was not 
entitled to a lweference in the bank's assets in the absence of a sho\\ins 
that the tlcposits were special deposits for a special pur1,ose or constitutecl 
:L trust fund in the bank's hands. 

L l ~ ~ > ~ ~ ~  by  defendant, Gurney  P. Hood,  C'ornniissiolier of Banks,  fro111 
Oglcsby, J., a t  Septcnibcr Term,  1932, of RICHNOSD. Revcrscd. 

T h i s  is  a n  action to liave plaintiff's claiin against  t h e  13ank of l'cc 
Dee, now i n  t h e  hands  of the  defendant, Gurney  P. Hood, Coiiiniissioner 
of Banks, f o r  liquidation because of i ts  insolvency, adjucgcd a preference 
in tlie adiilinistration of tlie assets of said bank, on the  ground tha t  t h e  
funds  deposited by t h e  plaintiff w i t h  said bauk, a n d  i n  i t s  possession a t  
tlie date  of i ts  insolvency, l x r e  t rus t  funds,  a n d  f o r  tliat reason did not 
pass i n t o  tlie possession of tlie defendant as  general  Issets of t h e  in-  
solvent bank. 

Tllc action was heard on a demnrrc r  to the c o n ~ p l a i n t  on tlie ground 
tliat tlie facts  stated tlierein a re  not sufficient to co i~s t i tu te  a cause of 
action f o r  a preferential c laim against tlie assets of tlie B a n k  of P e e  
Dee, now i n  the  possession of the  defendant, Gurney  P. Wood, Commiq- 
sioncr of Banks, fo r  liquidation under  the provisioils of cliaptcr 113. 
Publ ic  Laws of X o r t h  Carol ina,  1927, as  aniendetl. 

T h e  fac t s  alleged i n  tlie complaint,  and admit tcd by ille clenlurrcr a r c  
as follows : 

1. Some t ime pr io r  to  the  riioritli of J a ~ ~ u a r y ,  1930, tlic plaintiff de- 
posited with the  B a n k  of P c e  Dee cer tain funds, IT-hich a t  h i s  requcst 
were credited on the books of said bank, as  fo l lons :  
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W. T. Williams, guardian for John Skelton 
Williams, J r .  $1,401.39 

W. T. Willianis, guardian for W. T. Williams, J r .  1,458.29 
W. T.  Williams, special account 2,041.03 
117. T. Williariis, checking account 1,015.63 

2.  During the month of January,  1930, because of his apprehe~~sioii  
i i ~  to the financial condition of the Bank of Pee Dee, the plaintiff de- 
citlctl to nithtlram from said bank the sum of $5,000, and to invest said 
kuni in b011ds of the United States or of the State of S o r t h  Caroli l~a.  
I n  conscquencc of this decision, the plaintiff signed blank checks, d r a n i ~  
on thc B a i ~ k  of Pee  Ilec, and sent said checks, with his pass books, 
to sail1 bank, with instructions, in writing, to its officers to fill i n  tlw 
b1:111k.s ill said cllccks, so that tlie aggregate amount of said cllecks ~vould 
Ire $3,000, to cliargc said checks, \\-hen filled out in accordance with 
1)luiiltiff's instmctions, to his accounts, and to purchase with the pro- 
cwds of s a d  cliecks bonds of tlie United States or of tlie State of Sort11 
Carolina. Tlie plaintiff further instructed said officers of the Ball!; of 
l'ee Dee to hold said Loiids, when purcliased in accordance wit11 l ~ i s  
i~~stmctioiis ,  for hini. 

Withi11 n few day> after the Bank of Pee Dee had received said 
c*l~ecks, 1,ass boohs alid ur i t teu  i~~s t iuc t ions  from the plailitiff, its presi- 
tlwt called to see hiin, and urged him to withdraw said instruction with 
respect to tlie purchase of said bonds. I n  consequence of his coiiversa- 
tion nit11 said p rc s idc~~ t ,  plaintiff witl~drew said instructions, and the 
clicclis, pass books and nri t ten instructions were returned to plaintiff 
1)y tlic 1)resitlent of the Bank of Pee Dee. 

3. On or about 1 October, 1930, the plaintiff again delivered to thc 
I3n1ik of l'ee Dee the cllccks, pass books, and written instructions which 
1i:ltl bee11 r e t u r l ~ e ~ l  to hi111 by the president of the said bank, and imistccl 
that said bank comply a t  oncc n it11 his instructions n it11 respect to tlie 
p rc l i a se  of said boilds. Within a few days thereafter, the p re s idc~~ t  
of the Bank of Pee Dre again called to see the plaintiff. At this time 
the said president agreed to comply with plaintiff's instructions, and 
to purchase the said bonds for him. Tl~ereafter  the plaintiff was con- 
fined to his home by reason of illness, and was unable to call a t  tllc 
bank until after 8 December, 1930. During this time, he  relied up011 
tlle promise of the president of the Bank of Pee Dee that  said bank 
would purchase for him the bonds in accordance with his instructions. 

4. On 8 December, 1930, the Bank of Pee Dee closed its doors and 
( ~ ~ a s e d  to do husinesq, because of its insol~ency.  At said datc, the bank 
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l m l  ill its vaults thc suin of $8,403.51, ill currency, ai~cl ill its posse&ol~ 
( d l  itellis due fro111 other baldis, alliouutiilg to tlie sum of *24,Si'T.X 
r 7 l l i i s  currency aild these cash itenis passc~l ,lit0 the lmssvssion of thc clc- 
fe l~dant  as assets of tlie 13a1ik of I'et. l h , .  

5, Witbiu a fen. days after the 13~~111i of l'c~ 1)ec c*easccl to (lo busi- 
ness, tlie plaintiff TI as ad\ isctl by its c:isliicr that s l id  banli hat1 i ~ o t  
purchased the boilds for tlie p la i i~ t i f f  as it agreed to (lo, aiid liacl ]lot 
charged plaintiff's accoullts n i t h  saitl bal~li nl t l l  ally :unis O I I  :~ccoulit 
of the blank clleclis nliicll plaii~tiff hat1 <cut to wid l)i~illi oli or ahout 
1 October, 1930. 

ti. Before tlie coii~i~le~~c'eiiic'i~t of tllib a('tio11, tlie plail~tiff filed liia 
claim agaiiist tlie Bank of I'ee Dee with tlw defendant, ancl prayed that  
said claim be al lo~red as a preferelice ill the admiii is tr~tioi i  by t l ~ c  (It,- 
feildaiit of the assets of said bank. This p r q e r  \!as dei~ietl. 

Thc demurrer n a s  overruled, aiid the defendant, Gurnc,y 1'. lIoo(1, 
Commissioner of 13ai1ks, appealed to the Suprcmc (:ou~t. 

F. Donald l'hillips f o ~  p l a i n t i f .  
11'. R. Jones f o ~  dcfcndant .  

COSNOR, J .  Tlie relatioilship bet\reen the plailitifl s i ~ d  tlic U a ~ i k  uf  
I'ee Dee, with respcct to the fuiltls deposited by thc plaintiff wit11 saitl 
bank, prior to 1 January,  1030, was that  of' creditor aiicl debtor. Tliesc 
funds were i ~ o t  trust fuiids a t  tlie dates they were deposited wit11 the 
bank by tlie plaintiff. S o  facts are alleged ill the co~nplaiiit which show 
or from which it call be reasoilably inferred tliat said funds eonstitutetl 
a special deposit for it special purpose. l'a~.lzer v. l'rttst Co., 202 S. C., 
630, 162 S. E., 564. S o r  are ally facts alleged in the tomplaint wliicli 
shov or from which it can reasonably be inferred tliat said funds after 
they were depositcd became trust funds. The  relatiol~ship between th t~  
plaintiff and the bank, as crcditor a i ~ d  debtor, ~ i i t l l  respect to said 
fuiltls, was not challged or altered by the agreeliiei~t of llie bank to pur- 
c'liasc bonds for the plaintiff, and to pay for said b o d s  out of said 
funds. B l a k e y  c.  Bri~zson ,  286 U. S., 254, 76 L. Ed., 1359. 

Tliere was error ill the judgmei~t overruliug the deaiurrer. The tle- 
rnurrer should have been sustained. The judgment is 

Reversed. 



(Filed 8 Februarx, 1033.) 

Ilanlts anil 13a1rliing H (1-Depositor held not entitled to  prc~ferrnce i n  
insolrc'nt bank's assets u n d c ~ .  facts of this  rase. 

.\ tlepositor totrli a cnshicr's check for his deposit, and thcrcaftcr sur- 
wntlerctl thc cashier's cl~cck to the ba111; ant1 purchased or exchanged it 
for t l l ~  I~nl~li':: draft for tllc purcllase pricc of Liberty Bonds. which draf t  
\\-as sc>ilt hy thc l1:1111< to n broker with instructions to l~urchase the borlcls 
for the dt9lmsitor. Thc 1):luk became i ~ l s o l ~ e n t  before the drnft was paid:  
lIclt7. the tr:ulsaction (lid not entitle tllc delrositor to a preference in the 
11:lnk's aF~c ts ,  tlicl trn~tsaction uot constituting a statutory  reference 
1111(lcr ( I .  S.. L'lS(c) or a preference nndcr the trust fund theory. 

A l c c o ~ ~ ~ l ~ n ~ ~ y i ~ ~ g  tli? ( h a f t  w l s  a lctter t l i rectd to  S o l t i ~ l g ,  requesting the  

111wvllnsc of $6.100 of Libcr ty  Bo11ds. Fitzllugll Lee reccired $8,500 in 
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Liberty Bollds from Sol t iug  and Company, purchased \\ it11 tllc clraft 011 

the Richmoi~d bank, "vliicli c1t)aretl in tluc course, but tlw I3a11li of 
Pender closed its doors 011 6 January ,  1032, a i d  the t l ~ n f t  011 tlic S o r t h  
Caroliila Bank and Trust  Company of Wiln~iugton tli(1 11ot clear ill thc 
~neantimc, and n a s  lierer paid." Said draft for $3,600 v a s  lieltl 1 ) ~  
Xolting and Cornpauy a t  thc time thc Bank of Pcndci- closed its door.. 
" I t  is admitted that tlle Bank of Pendcr in] okcd the thirty-Jay clausc 011 

savings accounts prior to 29 December, 1031, hut F i t ~ l ~ n g l l  1.w ~vaq not 
ilotified of said act on the part  of said bank." 

Branch, prcsidmt of the bank, said that the currency i111t1 t l ~ c  casliic~r'. 
check were deliwred to him for the cq)ress purl3o.e of pa\-ing for 
$6,100 worth of 4% Liberty Bonds. 

F i t z l~ugh  Lee contends upon the foregoing facts tlmt 11c is c ~ ~ t i t l ( ~ l  
to a preference in the sum of $3,600. The trial judge tlcclarctl in thc 
final judgment : "Claimant held a cashier's check issuccl to him by the. 
Bank of Pender. This was a mere acknowledgment on the part of thc 
bank that  i t  was indebted to him in the sum of $3,714.26. H e  rlirwtctl 
the bank to cancel the check and purchase for hinl wr ta in  bond';. 
draft  was issued by the bank 0x1 the Xorth Carolina Bank and Tr11.t 
Company for $3,600, payable to Kolting and Company, which draft 11 as 
never paid becausc~ of failure of the Bank of P e i i d ~ r .  There waq 110 

deposit of money. The money was already in the bank, and by a process 
of bookkeeping tlie debt of tlie bank was shifted to ;\rolting. and Com- 
pany. There was no augmentation or swelling of the assets of the hank 
by this transaction. . . . Wherefore, it  is a d j u d g ~ d  that the claiili- 
ant  is not entitled to any preference, but that  his claim must run  the 
ordinary gamut of an unsecured debt, sharing in such dividends as may 
be declared from time to time." 

From the foregoing judgment the claimant appea le l  

Woodus Kellum for claimant. 
R. G. ~ohnson for C'ommissioncr of  Bani-s. 

RROGDEX, J. I f  a depositor in a bank takes a cashier's check for his 
deposit, and thereafter surrenders the cashier's check, purchasing with 
the proceeds, a draft  for the purchase price of Liberty Bonds, and tlle 
bank is closed beforemthe draft  is paid, does such transaction constitute 
a preference ? 

The claimant received Liberty Bonds for the cash which he  deposited 
i11 the bank. Consequently, the only question to be de te~mined is whether 
the transaction with the cashier's check and draft  col~stitutes a prefer- 
ence. The  question of law must be ans~vered in the negative. The  trans- 
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action did not coiistitute a s tatutory prefcreiice as  defi~lecl b> ('. S., 
218(c) ,  a s  construed and interpreted i n  -1lowcock v. I l o o d ,  202 S. ( '  , 
: i2l ,  ilor did i t  coiistitute a preferciice ul)oil the  t rust  fulitl t l i roq-  (I(,- 
(.lared in  l l a r l , w  1 % .  Il'rust Po., 202 S. C., 230. Tl ie  t r i a l  judge c o r r t ~ r t l r  
i i i ter l~rcted thr. law a11t1 t h c  judgment  is  

Alffirmed. 

I{II,I.IE r:uIiss. I!Y HIS NEST FRIESD, RIRS. PETER BURPS, y. XORTII 
STATE LAUNDRY, ISCOHPORATED. 

(Filed S February, 1933.) 

1. Trial  J3 11-Under fncts of this  case plaintiff is entitled to  new trial 
fo r  jury's unccrtninty as to evidence and  law. 

In  this case the jury was excused from Thursday until the following 
Tuesday nhile haling tlie case under consideration. Upon resuming 
deliberations, the fvremnn inquired of the attending officer \~he ther  the 
judge would not again read his charge. The court was not informcd of 
the request and did not reread his charge, but gave additional instruc- 
tion upon request of defcridnnt's counsel in the absence of plaintiff's 
counsel: Held,  the plaintiff' i s  entitled to a new trial upon his appeal 
from an adverse verdict, i t  being apparent that the minds of the jury 
needed refreshing in regard to the evidence and !a~v under the fncts clis- 
closed by the record. 

2. Same-Court nmy give fur ther  instructions in absence of counsel. 
All parties properly in court are charged n i t h  notice of lxoceedings 

nllile the action is pending and the court in session, and the court while 
in regular sesQon may, except in certain cases, give additional instruc- 
tions in tllc absence of counscl. 

APPEAL by plaintiff f r o m  J l a c B a c ,  Spec ia l  Ju t lge ,  at  N a y  S l ~ c c i a l  
T r ~ r m ,  1932, of M E C I ; L E K B ~ R ~ ~ .  N e w  trial.  

Civil action brought by a n  illfant twenty-two months of age, by hi* 
~ i e x t  friend, against the defendant to recover darnagcs alleged to h a w  
been caused by the negligence of tlie tlefondant's agent in  tlie operatio11 
of a truck. 

T h e  place of the accident is  t h e  lio~iie of the plaiiitifl' situated on 
Tuiner  , l r enue  in t h e  city of Charlotte. know11 a s  t h e  B u r n s  Proper ty .  
Tlie B u r n s  residence is  tx-entg-two feet f r o m  t h e  sidewalk on the west 
side of T u r i ~ e r  ,lvciiuc, which runs  nor th  and  south. T h e  lot is about 
fifty feet wide;  oil tlie north side is a ten-foot alley. Between t h e  alley 
and the house is a p r iva te  driveway about 10 feet i n  width. T h e  f ron t  
y a r d  is open. Tlie defendant's agent  drove tlie t ruck into t h e  dr irewaj-  
to  deliver l aundry  and  i n  backing the t ruck into the  street r a n  upo11 
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the plaintiff aiid inflicted injury for which the prcwnt action was 
instituted. The  tn o issues of negligence and damage: were subinittc~l 
to the jury, ancl the first issue n.as answered S o ;  tl~cb second xias nor 
ansn-ercd. J u d g n i c ~ ~ t  for defendant ; appeal by plaintiff. 

Counsel for the partics agreed that  the clerk should take the verdict 
ill their abwlce ant1 in thc absence of tlie court and that  the usual mo- 
tions, if ally, sliould be made a t  a later time during tlic tcrm. The charge 
was concluded oil Tliurstlay afternoon a t  tlircc o'clcck, and a t  four 
o'clock the jury applied to tlic court for addit ioi~al  or cxplai~atory ill- 
structions. The  iiistructioiis ne re  given, .\fterw\.ards 311 the sanicz day 
tlie court cscusetl tllc jury until 3lonclay a t  0 3 0  :~.ni. and lntcr n11ti1 
Tuesday niorning. 

Wlic~l  the jury returl~etl, the foreillan illfornic~l tlie clel~uty slicriff in 
charge of the court that tlie jury ~vaiitcd furtlicr iiistructioi~s, but the 
officer did liot C O I I T C ~  this infornlatiol~ to the court. 011 Tucsday iuortl- 
ing the tlefel~tlai~t's c~ounsel rcqucstetl tlie judge, iiot n l  ile tlic court was 
in session, to gi\ e ccrtaiii prayers for iilstructiolis b:lsed upon the tle- 
fciidant's contcl~tious in rcspcct to the evidel~cc. Tllesc i ~ i r t r u c t i o ~ ~ s  \verc8 
giveti ill the abscmcc :md without the knowledge of tlic! plaintiff's cou11- 
sel. Tlle jury had 1)rcviously requested that  the entire cliargc be read to 
them. This w:ls ]lot done. Tlle plaintiff assigned as crror rsccptiot~\  
8-13 inclusive. 

John S e ~ c i t t  for  p la in t i f f .  
C. 11. G o c e r  a n d  W i l l i a m  T .  Cov ing ton ,  J r . ,  fur. t le feat l ( in f .  

-him, J. Tlic court charged tllc jury on the n f t c r ~ ~ o o n  of Thursday 
nnd escusctl t h ( w  until tlic following Mollday, ant1 subscqucntly until 
Tucsthy. Fo r  four (lays t h y  were scpnr~ltctl. ~ ~ 1 i o 1 1  t h y  rcturncd to 
the courtliouse on Tuesday mor11i11g to resume their deliberations tllc~ 
forernan inqnircd of the attendiiig officc'r whether the judge nould not 
agnili read liis c l~argc  to the jury, but the officcr "clitl not collvcy to the 
court tlic message of tlie foremml." 011 the snlnc morning at the in- 
stmice of the clcfrndant's counsel the court gnxc t h  jury atltlitionnl 
instructions. The  requcst for thew it~structions was lot n~aclc in ope11 
court or in tlie presence of the jury or of the a t t o r ~ q  for the plaintiff. 
Thcre is  an  intimation in tlic dcfendai~t's hrief that tlic rcquest v n s  
made a t  Chambers. This, ho~vcver, is not ilrccssarily t l ~ c  decisive ques- 
tion. 

It is true as a general rule t h t  all parties to all act o t ~  wlicti properly 
in court a rc  charged with notice of proceedings wliicl~ subsequently take 
place while the action is pending and the court is in stwion. G n i v e r s i f y  
1,. Lass i ter ,  83 S. C., 3 8 ;  IT'il~iarns v. ST'hifing, 94 PI'. C., 481; Spcnccr.  
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they rcturltcd to t h c  csourt, to say nothing of t h e  difficulty of 1~ec.pi11~ ill 
iiiind tlw ( I l ~ t i ~ ~ g u i d i i i ~ g  feature5 of the rharge t l u r l i ~ g  their  sc~pnratiott, 
i~idicatet l  tlic ilccessirg of h a \  i i ~ g  t1ic.i~ memory refreslled i n  regard to  
t h e  PT itltmcc as  n (>I1 as  the, l aw aiitl, n itliout such a.;sist:mee, the u ~ l c c ~  
t a i i ~ t y  of r e ~ ~ d e r i i i g  a just T crdict. T h i s  co~~clus io i l  is altogctller reasom 
~11)le ill \-iew of thcb fact  that  i l l  tllc absenre of tllc plnilltiff's couusel 
the dcfcld:mt requt35tctl a11d ohrnincd i ~ t s t r u c t i o i ~ s  \ r h i c l ~  l)revi111:~1)1y 
were f a ~ o r a h l e  to  the t l c f e ~ ~ w .  F o r  these r e n q o ~ s  tlw p la i~ t t i f i  i, cwtitlwl 

(Filed 8 k'el~ruary, 1!)3::.) 

1. Bills and Notes H a- 
In  an action against an endorser on a note the burden of showing that 

notice of dislloiior n-as given the endorser is on the plaintiff. 

9. 13ills and Notes 1) c-Held: evidelice did not show as matter of law 
that elidorscr waived his right to notice of clishonor. 

Interest cm a note was paid after maturity, the entrirs thereof on the 
hack of the note being nlade by an endorser. Thereafter, the endorser 
scwretl his busincw comectio~is with the principal on the note, and t l ~ e  in- 
terest was ngxii~ paid without the kno\~ledgc of the endorser. There was no 
\vairer of notice of diellonor on the face of the note, and it did not apppar 
\rhctlicr the interest was paid in advance. In an action on the note 
against the endorser: I lc ld ,  it cannot be determined as  a matter of law 
that the endorser \\-as not entitled to notice of dishonor by reason of his 
consent to a11 extr i~sioi~ of time of payment granted the principal. C. S., 
3071, 3085, 3065. 

CIVIL ACTIOS, before l j c c i ~ / ,  J. ,  a t  J u n e  Term,  1938, of WAKE. 
011 26 J a n u a r y ,  1926, t h e  Royal1 Cotton Mills executed arid dcliveretl 

to tlic plaintiff n promissory nrgotiahle note i n  the sum of $2,000, pay-  
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able twelve m o ~ ~ t l i s  after date. The  defendant, R. E. Royall, was an 
aeeomn~odatioii endorser on said note. At  the time of the endorsement 
Royall was president of the mill, but serered his coni~eetion as such 
officer in September, 1929, although serving as ehairm: 11 of the board 
for sometime thereafter. Interest was paid on the note through 26 J a m -  
nrg, 1931. The defendant, Royall, made entries of intervst payments on 
tlic note, including 26 January ,  1930. Wlien the note matured on 26 
January,  1031, the interest was paid by Mr. Johnson, president of the 
mill, succeed?l;lg Mr.  Royall. I n  December, 1930, the plaintiff wrote the 
Royall Cotton Nills, maker of the note, that  he wanted the note paid 
i11 full. The  cotton mill went into the hands of the receiver in June,  
1031, and this action was instituted on 12 January,  1932. 

Tliere was evidence tending to show tliat the plaintiff had said to the 
tlcfcndant: "I told him that  the money had not been paid and that lie 
was responsible for it. I forgot that  lie was on the note for a short 
time and liis name was a t  the bottom of the signature for four or five 
years. I said, 'Mr. Royall, you kliow that  SOU are responsible for this 
I I I ~ I ~ ~ . '  I told Mr.  Royall i n  front of his bank on 26 January,  when 
tlic note was due, tliat he was endorser on the note and t had not been 
1):titl. I said to him, 'You arc  responsible,' " tic. 
-In issue of indebtedness was submitted to the jury and answered i l l  

favor of the plaintiff. 

J .  G. X i l l s  for plaintiff. 
-I-. Z'. G d l e y  and Biggs & Broughton f o ~  clefendanf. 

BRO(:I)E:I\', J. Tlie trial judge instructed the jury as follows: "The 
plaintiff having offered the note, and its execution and endorsement 
being admitted, notliing else appearing, nothing having been paid on 
the note, tlie plaintiff would be entitled to have you arswer the issue 
$2,000 and interest, and it mould then be incumbelit upor the defendant 
to sliow that  the plaintiff would not be eiititltd to recover for the reason 
that the plaintiff failed to give h im notice of dishonor in  accordance 
with the statute. I f  he has so satisfied you by the greater weight of 
(,\.idenre, you will say, 'Xothing.' " 

The defendant asserts that  the foregoing instruction is erroneous for 
tliat tlie burden of showing notice of dishonor was p l x e d  upon the 
defendant. The contention of the defendant is upheld l y  the decision 
in Exchange Co. z. Bonner, 180 N .  C., 20, 103 S. E., !107. See, also, 
B u s h ~ e  c. Creech, 192 N .  C., 409, 133 S .  E., 326, and P ; t f m a n  c. Bpll, 
196 X. C., 805. 

Nevertheless, plaintiff insists that  the defendant was (lot entitled to  
notice as a matter of law for the reason that  he consente,l to the exten- 
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sion of time of payrriei~t g r a ~ ~ t e d  principal. Tlierc is ilo waiver of iiotice 
in tl~cb face of the i n s t r u m e ~ ~ t  a i d  it does uot appear nlietller the intcrest 
\ \as  paid ill atIralice. I t  does appear that  interest n a s  paid on 26 Janu -  
ary, 1931, at  n time wlicii the dcfendaiit, Royall, liatl nothiilg to do n it11 
the mill and linen i~ot l i i~ ig  of such payment. The  principle an~iouncrtl 
in IImX r .  b o h r x f o n ,  169 K. C., 526, 86 S. E., 360, is applicable ill 
pro1wr cases, but thc el idcilce in  tlic record is not of sucli definite cliar- 
acter as to ellable this  Court to declare as a matter  of law that  the 
defendant n a s  not erititled to notice of dishonor as provitlrd ill C. S., 
3071, 3085, and 3033. T1'wnn r .  Coffon Jf i l ls ,  198 S. C., 89, 150 S .  E., 
676 ;  C'orpornfion Comnzissio7~ v. 1T'ilki7tson. 201 S. C., 314. 

S e x  trial.  

C I T Y  O F  HIGH POINT v. J. W. CLINARD ET AL. 

(Filed 8 Februarx, 1933.) 

Linutation of Actions A d-Action to enforce lien for strcet nssessincnts 
is governed by ten-year statute. 

The assessment against abutting lands for street ilnprovements is made 
:I lien on the land superior to all other liens and encumbrances, chapter 
36, Public L a m ,  1915, and the ten-gear statute of limitation is applicable 
thereto and not the three-pear statute. 

A l ~ ~ ~ ~ ~ a r ,  by defendal~ts from I la rd i l lg ,  J., a t  October Term, 1932, of 
GVILFORD. 

Civil action to recover dclillqucrit street assessment, levied for local 
improvement, under authority of chapter 56, Public Laws, 1915, as 
amended, heard upon facts agreed. 

1. T h e  origirial levy arid validity of assessnm~t against defendants' 
l)roperty, located in  the city of H igh  Point, for street improrcment, is 
riot controverted. The  assessnlerit roll was duly confirmed 25 Ko~ember ,  
1921, and thereby became a lien on defendants' property, by virtue of the 
statute, "superior to all other liciis and encumbrances." Section 9, 
chapter 56, Public Lams, 1915. 

2. The  assessmelit levied against the defenclants' proprrty was $287.03, 
payable in ten equal annual  installments. The  first four installments 
were paid. Default n a s  made in  the installment due 25 Sorember ,  
1929, and no further payments have been made. 

3. I t  is  pro.rided in  section 10, chapter 56, Public Laws, 1915, tliat in 
case of the fai lure or neglect of any property owner to pay "said in- 
stallment wlleli the same sl.lall become due and payable, then and in 
tliat evelit all of said installments reniainiiig uilpaid sliall a t  once be- 
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come due and pqablc ,"  a ~ ~ d  collectio~i may be enforced by salc of tlie 
property as in case of uiipaitl t aws .  

4. By act of Alsseinbly, clinptcr 331, Fublic La\\ s, 1029, it is pro- 
vitlcd that  no statute of l i i i ~ i t a t i o ~ ~ s  sliall bar tlie riglit of a mu~iicipnlity 
to enforce any reliietly p r o ~ i ~ l e t l  by la\\ for tlie collcctio~i of unpnitl 
assessments, whether for pavi~ig  or other benefits, sarc from and af t r r  
ten years from default ill the payiiie~it thereof. 

5. ~ n d e r  chapter 131, Public-Local and P r i r a t e  Lan  3, 1031, "all spc- 
r ial  assessme~\ts or i~istnllniuits of sl)ecial assersmcnts lcretoforc levied 
by the city of IIigli I ' o i ~ ~ t  for  local improuemcnts" were autliorized to 
I)c cstt~itictl by resolutio~l of tllc city coul~cil duly adopted, whicli WLI* 

done. 
6. Tliat the amount levirtl ;lgaiiist de fe~~dan t s '  property u~iclci* tliis rc- 

assessnie~it 01, cstension \ \as  $240.95, payable ill eight q u a 1  aniiual ill- 
stallnle~its of $30.12 cnc.11, the first i~ ls ta l ln~eut  m n t n r i ~  g on 1 Oc tobc~ .  
1931. 

7 .  The  t lrfc~~tlat i ts  l i n r i ~ g  failed and i~cglcctctl to p q  tlie i n s t a l l ~ i i e ~ ~ t  
due 1 October, 1931, this actiou was iiistltuted 1 Julie, 1932, in tlw 
Municipal Court of the city of IIigli Poiiit to recover the full a~nouli t  
of said assessuient, $240.05 wit11 interest from 1 Julx ,  1931. 

S. Tlie oiily dcf(.nsc iiitcrposcd is t l ~ e  plea of tllc t l l iw years statutc 
of limitations. 

Tliew was a judgilie~it for tlie plaintiff ill tlie niuiiiripal court, whic l~  
was affirnled oil appeal to the Superior Court, and 'ronl this latter 
ruling, tlie t lefe~ldai~ts  appeal. 

S T A L ~ ,  C'. J. Tlic case falls nithi11 a Tery uarrow cowpass. It l a  

simply tliis: De fe~ ida i~ t s  say tliat nlien they failed to p a j  the iiistall~llent 
due> on 25 November, 1023, plaiiitiff's riglit of actioii acci-ued, was barred 
at  the expiration of tlirrr ycws tliercafter, aiid that  the statutes of 
1929 and 1931, passed after tlie bar of tlie statute n.as complete, could 
not revive the right of action. Fo r  this position, they rely up011 the 
following decisions: J l o ~ g a n f o n  v.  d c e y ,  179 K. C., 551, 103 S. E., 
138; Greensboro 1%. XcAdoo, 112 AT. C,, 359, 1 7  S. E. ,  178;  I n  7.p 

Beauchamp, 146 X. C., 254, 59 S. E., 687; TVhitehwsf z. Dcy, 90 N. C., 
542; Note 36 A. L.  R., 1316, et seq. 

Tlie position of tlie defendants, liowever, owrlooks tlic fact  that by 
virtue of the statute, chapter 56, Public Lams, 1915, uiider which tlie 
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('. L. IASGGI~YlT v. FEDERAL LAXU B A S K  O F  COLGJIBIA, 
SOUTH CAIZOLISA. 

(Filed 8 February, 1'332.) 

l'roccss B cl-E'ecicral Land Bank may not bc served with summons by 
service on Sccrctary of State ~lnder provisions of C. S., 1137. 

A Federal 1,ancl nanli created 113 act of Congress arid deriving its 
right to onn  l~roperty and to do busincss in this State solely through 
a Federal statute is not a foreign corporation esercisi~lg such functions 
nntlw eslress  or implied authority of this Stntc, and C. S., 1137, relating 
to serric.c of llrocess: oil foreign corporatio~~s by service ulron the Secretary 
of State is not applicable to  such corporation, and our courts acquire 
110 jnris(1iction over it by such service. 

.11,1)t \ L  by the tlefcllclalit f rom E ' i ~ ~ ~ ~ ~ l l e ,  .7., a t  JLIIIO ' I ' e r r ~ ~ ,  1932, of 
I\I I R T I S .  I<eT-el.st'd. 

T h i s  is :m action to rccovt r (lalunges f o r  t h e  brew11 of a contract 111 

u r i t i n g  by n l ~ i c l l  t h e  defendant agreed to sell and  convey to t h e  plaintiff 
the  lantl tlcscrihetl i n  thc complaint.  

Tllc nc+ion n a s  bcgull hy a , i u m l ~ i o ~ ~ s  i.>ncd by the c.l(.rl< of t h c  Su- 
l'crior Cour t  of X a r t i i l  County, dated IS I ~ e c c m l ~ e r ,  1031, and tlirectetl 
to the sllrriff of W:rlre C'ounty, Sort11 Carol ina.  Tllc sumllons lvas 
icrr c(l as  directed by leal ing a copy of said sumnlonr n it11 J. A. 
Hartness ,  Sccrct :~ry of State ,  and  tliereaftcr cluly r c t u r ~ ~ e d  hy the 4 c r i R  
of Wake County t o  the  Superior  C'ourt of M a r t i n  County.  

I n  the  complaint tliereaftcr filed by t h r  plai~~tifl ' ,  i t  is allt*gctl t h a t  the 
plaintiff is a re+lpnt of X a r t i n  County, N o r t h  Carolina, ant1 that  t21r , 
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dcfentlant is :I corporation o r g a ~ ~ i z c d  and doing busincss under and by 
irtue of an act of thc Coi~grcss of the Gnited States of a\nlerica, wit11 

its principal officc in tlw city of Columbia, in  the Sta te  of South Caro- 
lina. Tt is further  alleged in t21c complnint that  tll- tlcfendant 11as 
property in Martin County, Sort11 Carolina, aiid is doing l)usincs> 111 

this State. 
T l ~ e  i lcfentla~~t,  in  apt  time, entered n spccinl appearance, and moT ctl 

that tlic action br dismissed on the ground that  the coin-t had acquirctl 
I I O  jurisdictioi~ of the defendant by tlic service of the su inn~o i~s  in tlics 
action by t l ~ c  slicriff of Wake County by leaving a copy of said s u n ~ ~ ~ i o ~ ~ s  
v i t h  tlic Secretary of Statc, under tlic provisions of ('. S., 1137. 'IYi(> 
111otio11 was cle~~icd,  a l ~ d  tlw tlcfrnda~lt appcalctl to t l ~ c  S11l)rcmc ( ' o i i ~ ~ .  

C o s s o ~ ,  J. Tlle summons ill this ac t io i~  n n s  scrvctl in acvorda~~rc  
\\it11 the provisions of C. S., 1137. Tlic defcntlnnt coltends that  such 
.;errice was 110t ~f f rc t ive  as to it, for  the reasou that  the statute is )lot 
:~pplicablc to tlic defentlni~t. T l ~ c  statute is ill words as  fol lons:  

"CY. S., 1137. E r e r y  corporation lial ing property or tloiug bus i~~es .  
in  this Statc, nl iethrr  ii~corporated undcr its laws or not, shall l i a ~  c all 
officer or agent in tliis State upon whom process in  all actions or pro- 
cccdings against i t  can be served. Al corporation failing; to coinply n it11 
the provisions of this scetion is liable to forfeiture of its charter, or to 
the rerocatioi~ of its liccnsc to do business ill this Stale. I n  the la t t r r  
crcnt, process in  an  action or proceeding against the co~pornt ion  may he 
served upon the Secretary of Statc by leaving a true c11py thereof wit11 
him, and he  shall mail  the copy to the president, secretary, or o t l i t ~  
officer of the corporation, upon wlloni, if residing in  t l& State, s e n  ice 
could be had. Fo r  tliis service to be pcrforined by the secretary, hc 
shall receive a fee of fifty ccnts to be p i t l  1)y the party r t u l ~ o s c ~  i i~ \ t ; \~~ t . ( i  
the service was made." 

The  validity of tliis statute has been sustained, n h e w  tlip dcfcncla~~t 
is a corporation organized under the  laws of anothel Statc, and has 
property or is doing business ill tliis State, and suninlolls issued in  :lir 

action begun or pending in a court of this S ta te  against such corpora- 
tion, has been served in accordance with the provisions of the statute. 
See W h i t e  v. Lumber Co.. 199 K. C., 410, 154 S. E., 620; l'iiirbcr C'o. 
21. Insurance Co., 192 S. C., 115, 133 S .  E., 424; R. R. 1 . .  Cobb, 100 
N C., 375, 129 S. E., 828;  Lunceford 2%. Association, 190 N. C., 314, 110 
S. E., 803; A n d e w o n  T .  Fideli fy Co., I74  N. C., 417 9.7 S .  E.. 9-18; 
( ' u i ~ i e  v. X i n i n g  Co., 157 K. C., 209, 72 S .  E., 980; Fisher c. Insrlrcc~cc 
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.J. 8.  AIIWSTItOSG r. CIIARLES A. JONAS, TRCSTEE, ET AT.. 

(Fi led  S February ,  1933.) 

Zlollgagt~s X c- 

A notary public who o w l ~ ~  a life estate i n  lands has  no  interest  therein 
\vhich would render his taking the  acknowledgment of a deed of t rus t  on 
the  remainder in fee void. 

C ' I V ~ I ,  a c ~ r o s ,  hcfore I l a r r i s ,  .T., at  July  Special T(w11, 1932, of 
T,r ~c.or,?;. 
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-- 

ARJISTROXG ti. JOSAS. 

011 1 July,  1027, I<enlieth Grigg a ~ ~ d  n i f e  esecuted a deed of trust to 
Charles -1. Jonas, trustee, and the Coinmcrcial Bank aild Trust  Com- 
pany, ceslni qlre trust, to sccure a note for $10.000, payable to said 
banlr. The  propert> tlcscribed in tllc deed of trust n:is situated oil Nnin  
S t rwt  in tlie tovii of Lineoli~ton. The  deed of trurt contains the fol- 
loniilg stipulatio~i : "It  is ngrertl that V. E. Grigg s the oxvncr of n 
life cstatc ill the property herein c o i ~ ~ c j c d ,  said prol~er ty  having been 
n illcd to hiin by B. F. Grigg during the lifetime of s : d  TiT. E. Grigg." 
Tlie Seth Lumber Coinpany purcllased t l i ~  note ant1 d w l  of trust a b o ~ c  
tlcscribetl for 1 a1u:tble consitleratioi~ on or about 18 June,  1031, and i5 
IIOW the owler antl holtler of said deed of trust. On 16 September, 102'3, 
J. S. , h ~ ~ s t r o n g ,  p l a i~~ t i f f ,  secured a judgment against ICennetll Grigg 
and IT. E. Grigg, aa lou i~ t i i~g  to $2,735 nit11 iiitercst anll cost. Thereafter 
,111 c s c c u t i o ~ ~  u:ls issuctl and the land duly sold t l~creui~tlcr  by the s l i ~ r ~ f i  
oli 20 ,July, 1931. - i t  said esecution sale tlie plaintiff A\rnistro~ig h c a i ~ ~ t ~  
the l ) u r c l ~ : ~ v r  of said la~itl,  and on 22 ,\ugust, 1931, ins itutetl tlie 1)rcscnt 
,ic~tioir to c a ~ ~ c e l  thc tlcctl of trust, dated I July,  1927, i1nd rccortlccl in 
noolr of llortgages 154, a t  page 43s. as a cloud ulmn his title, up011 
tlic pi'oof that  tlic nclino~rlcdgmei~t of said deed of trust v n s  tahc11 
l y  IT. 3:. Gripp, notar>- public, nlio at the time o ~ ~ i i r d  a l i f ~  c ~ t n t "  111 

tlic lniitl. .It t l ~ c  conclusion of tlic eT itlei~ct, tlicrc n as jutlplncnt of 
iiol~suit, a l~ t l  tllc plziintiff appcnled. 

DRO(~IW.S, ,J. I f  a notary public o n . 1 ~  a lifv estate ill a parcel of lal~tl.  
is lie qualifietl to talic tlie ackilonledgmeiit of the grailtor antl his 11 lfo 
to tlic csecutiou of a clectl of trust upon tlie rm1:l in1l~r in fee?  

I t  l ~ n s  bccil g t w m l l y  held that if n notary public is n party, trustcacL. 
or cesfui ylic trlral, ill n conreyailce of land tliat lie is disqualified to  

probate tllc i n s t r u ~ ~ ~ c i i t  or to take the ac l~ i io~~ le t lg i~~c i i t  of its csceutiol~. 
I ~ l a n f o n  c. Uostcc ,  126 S. C., 418, 35 S.  E., 1035; C'o11n11 1%. D(il/>, Is!) 
S. C., 684, 12s  S .  E., lS5 ;  13anL v. T o l b ~ r f ,  192 S. ('., 1%. 133 S. E;.. 
X S ;  Iiwesfmenl Compa,ly v. TT700fei~,  198 S. C., 452, 132 S.  E.. 167.  
The  Court observed in tlie I~zvesfmcnt Conzpaiz!~  cuae,  s u p r a ,  tlint "frolll 
the authorities in this jurisdiction, the principle laid tlo~vn ordinarily 
is to tlic effect tliat the notary public must not h a ~ c  a pccuil iay or 
financial interest in tlic property con~cyed." 
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r 3 l l i c  p e c u ~ ~ i a r y  i ~ l t c w a t  \vliicli vitiates a n  oftirial act of this sort. i111- 

~ ) l i w t l i n t  tlle o f icw tilkilig ill? a (~kl lowledg~i i t~~i t  will c,itl~c,r actu:~l ly 01. 

probably rcc,ei\.i, :IS h is  onii,  riio~icy or e q u i ~ - : ~ l e ~ i t  ~: l luc> :Is :I r ~ ' s u l t  of 
the t r a ~ ~ s a c t i o ~ ~ .  W h : ~ t  value, beliefit or : d l - a i ~ t a g c  could tlic lifc tc,r~:tr~t 
possibly realize froni  tlic csec.utioii of t l ~ c  derd of t rust  ~ I I  t h :  r c ~ i ~ ~ n i ~ ~ t l ( ~ r  
in fec ! H i s  l i fc  cstntc is i~ci t l ier  di~ninislietl  ~ i o r  enlargctl tlicrcxby; ~ i o r  
is the e ~ ~ j o y i l l c i ~ t  tlicriwf in  allyway i m p : l i r d  or :\ffwtctl. C o n s e q u c ~ r t l ~  
i t  i:; tlie o l ) i ~ ~ i o l ~  of t l ~ i s  ( 'ourt  t l ~ n t  tllt. t r ia l  j11tlgc rl~:~tlil :I c~orrc~. t  
ruling. 

A\ffirlllc (1. 

I\.. ( ' .  I-IAXKS, ~ ~ ) ~ I I s I s T ~ ~ A T O ~ ~  O F  ( X R T I S  IIANICS, L)EC.EASED, v. SOUTI-I13:IIS 
P U I 3 I J C  U T I L I T I E S  COJIPBKY. 

(Filed S Febrnnry.  1933.) 

3. Same: Fleadings 1) c-Vitiating tlcfecl must al)pcar upon facr o f  com- 
pl i~int  in ordw to be a\ailablc upon cleniurrcr. 
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in or agreed to become bound by the provisions thereof." The defendant 
(lemurred to  the amel~tled complaint for that on 6 December, 1929, the 
date of the injury and death, plaintiff's intestate was employed by the 
defendant "in its busincss ill the State of Sort11 Carolina, m ~ d  that  his  
alleged illjury occurred in tlie State of North Carolina, and that  such 
employee was subject to tlie provisions of the S o r t h  Carolina TVorlr- 
men's Compensation Llct." Tlic den~ur rc r  was orerrulecl and the dc- 
fe~itlant appealed. 

2'. C. B o w i e  a n d  TT'nz. X. A l l e n  for  p l a i n t i f  
X a n l y ,  I l e t ~ d w n  a n d  TT'omblc f o ~  d e f e n d a n t .  

G l t o c n ~ s ,  J. Tlie defendant contended that the injury occurred sub,st - 
qucnt to the enac tnm~t  of the Workmen's Compensation law, and thnt 

a result tlie cause \ \as cognizable by the Industrial Ccmmission. Thc 
l)lai~itifY conteided that the Workmen's Compensation h t  v a s  unco~l-  
etitutional for that  it impaired the  right of trial by jury, guarantt c11 
1)y the Constitution of Sort11 Carolina. 

Tlie col~s t i tu t ionnl i t~  of the Workinen's Compensation Act n as uph(~l11 
in I l r a r ~ ~ c t -  1%. L i u t o l t z f o t ~ ,  202 9. C., 400, 162 S. E., 000. Sec. i11.0, 
l l u q l r r  1.. l l i q h w a y  C ' o r t ~ n ~ i s s i o i ~ ,  200 K'. C., 733. 158 S .  E., DS3. 

Tllc plilintiff allcgcs ill paragrapli 10 of the compla lit that  hi. 111- 
tc ~ t a t c  had not accepted tlic provisions of tllc Workinen'3 Compcns:ltlo~l 
. k t .  IIo~vcvcr, this is inimaterinl for tlic rc'i~soli that C. S., 8 0 S l ( k )  
pro\ ides in subst:~~lcc that every c1111)Ioycr : I I I ~  cn11)loyce coming wit11111 
tlw pun-icn of thc act is prcsumccl to have ncccptcd tlic pro1 i.io11. 
tliereof. 

IIolrcvcr, tlic d c i ~ ~ u r r c r  n a s  properly OT crruletl. I t  does not apl)o:w 
upoil tlic face of the complaint that  the TITorkmcn's Coinpensntio~l -1c.t 
applies to tlic defentlmt. C. S., S081(u) pro~i i les  in sulxection ( b )  t h t  
the Workmcn's Compcnsntioll , k t  does not apply to cnwnl employco~. 
"nor to any person. firm or priratc corporation tlint has rcgulnrly 111 

scr! ice less t h i ~  five cinployees ill tlic said busi~iess ~r i t l i in  this Statc ." 
ctc. L l ! / t ~ ( l i  1 % .  C ' o o p i x ,  202 N. C., 500, 163 S. E., 360. The face of the' 
cornphi~l t  does not disclose that  the defendnnt employs more than f i ~  t' 

men. -1 dcmurrcr cannot he sustninctl unless tlic vitiating tlcfrct a p l w a ~ ~  
upon the face of thc plcntlings assniled. J u s f i c c  1 % .  Shrvcr t l ,  1 0 7  S. ('., 
237, 148 S .  E., 2-11. 

Alffirnletl. 



X. C.] SPRIKG TERM, 1933. 157 

STATE v. ADE FRANKLIT\'. 

(Filed 8 February, 1933.) 

Indictment I3 d: Bills and notcs I f-In this rase held: thew was fatal 
variance bet\veen inclictmcnt and proof. 

Vlierc tlic indictnieut charges the defendant with issuilig a worthless 
cl~ccl; to a certaiu person and tlie evidence a t  the trial relates only to 
tlic issuance of a clieck to another person, there is a fatal variance he- 
t \ rcw~ t l ~ c  indictment and proof, and FI tlrnlurrer to the eritlence slioultl br 
snstainctl or the action dislnisscd as  in case of nonsuit. C .  S., 4643. As to 
nlietllcr a clieclc giren under rtLpresel~tations that the drawer wonlil have 
I I I O I I P ~  in the bank to meet yaynirnt within ten days comes within tho 
provisions of the "bad-cliccl;" lnw is not ~~reseiltcd for decisiou on thcx 
record. 

A \ ~ ~ ~ ~ ~  IL by tlefc,~idant f r o m  J l o o w ,  , I . ,  a t  , \ p r d  Term,  1932, of ,\\.I r r l .  
( 'riminn1 prosec.ution tried upoil indictment i n  n h i c h  i t  is cllarpetl 

that  tlic defe~idal i t ,  on 19 Octobcr, 1931, did, un lanfu l ly  :mtl \\ i lfully, 
c ~ ~ c ~ u t c ~ ,  utter,  a i ~ t l  g i ~  c a n ortlilcss cl ic~lr  oil t h e  *\I e ry  County B a l k  
111 tlic i lun of $91.50, l ~ a y a b l c  to  TITat:~uga ChcTrolct Company, and 
dntctl 24 Jd>,  1030, xliic'li w i d  rllcrlr nay p r c s e ~ ~ t e t l  to tlie bank f o r  
p a y r n e ~ ~ t ,  ant1 p q i i ~ f ' l ~ t  r e f u w l  beatuse tllc (lt~felltlant hat1 not pro\icled 
snfic+lit fuuds  i n  said ba~i l i  to pay off saitl clieck, i n  \ iolation of chapter 
6 2 ,  I'ublir Lan q, 1927,  gellcrallj  kiio\\ 11 a i  t h e  "Bntl Chcck Lan ." 

'1'11c Stat(. offcrctl o i ~ l y  o ~ ~ c  n i t i ~ c s s ,  Mas  I)ailic~l>, n1lo.c cntirc tvstl- 
l l lol~y is as  follon s : 

"I wltl the, de f (~ l lda l~ t .  Aide F ~ a l l k l i n ,  a r a r  ill J u l y  ant1 lic g a l e  me  
liii  clic'cli :111tl w i d :  '1 I i a ~  c got ~ i o  nloiicy ill the ba l~ l i  but 1 nil1 h a ~ c  
it i n  tl~crc. ill tc11 tlajs.' a11t1 asked me to lioltl tlic clicck ten days and  I 
d i d ;  aiitl 1 ~ ) r e s ~ i i t e d  i t  a f tc r  tc,l~ d q s ,  and 11ierc n a s  not a n y  money ill 
tlic 11tt111i. 1 l ) r e m l t e ~ l  t l i ~  clicc*k to tlle bank allel i t  n a s  not paid. I do 
not k l ~ o ~ i  n h r .  1-cs, 1 e~ldorsetl the cl~eck.  I put  i t  througll t h e  ~ ~ i n d o v  
slid they nouldli ' t  accept it. T h e y  wit1 tlierc was no ~ n o n c y .  I n r o t e  the 
calic~k niysclf aiitl X r .  F r a n k l i n  lieltl the  pen 811d made 1115 mark." 

T11c. d t f e ~ l t l a ~ ~ t  demurred to the State's evidence and  r e s t ~ d .  
Vcrclict: Guil ty  i n  thc nlalliicr anel fo rm as  cliargctl i n  tlic bill of 

indictment. 
J u J g m e l ~ t  : Elghteeii 11iont11r on tlie roads. 
J k f e i ~ d a i i t  appe:~ls, assigliing error<.  
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IWllcipnl aucl Surety U (1-Contractual limitation on t ime for  briuging 
nction on  bond of bank ofirial is  unaRccted by C. S. ,  411. 

JTl~cre tlir h l i d  covt'ril~g ilefalwtion of :I bank official provides that  no 
:~vtion tl~crcon should be in:lint:li~~ed after six moliths from the termina- 
tion of tlic bond, tlic ctmtractnnl limitation is  valid and bars an action on 
thc 110ntl nfttsr the csl~ir i~t ion of the 1)rescribecI period although the defal- 
c:~tiou \ w s  uot sooiler discovcrccl because of the colicealrrmt of the official, 
nor is this result a f w t c d  I)?- the 1)rovisions of C. S., 441 that nction against 
tlie official is not dcLemed to  have necrucd until the discovery of the facts 
voilstituting tlie fraud. 

-1rrsa~ by plai~itii? f r o m  S ~ ~ h c r ~ c l i ,  b., a t  May 'Tcrn~ ,  1932, of 
H L A U E I ~ O S .  

C i r i l  action to rerover f o r  allcgctl faitlilcss~it.ss of Elauk official ant1 
to hold snrctp fo r  his  t l c r r l i c t io~~s ,  11c:lrtl up011 delriurrel,. 
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Hoou, C o ~ r a r ~ s s ~ o x ~ x ,  1.. RIIODES. 

r 7 1 lie romplniiit i~llegcs : 
1. ' J h t  < J .  Mack  Rliodcs, officcr of tllc F i r s t  I3niik and  Trus t  C'oni- 

pn11y nf Heildcrsonr.illc, ~i l isapl j ropriat t~t l  11ot ltlss t h a n  $,5,000 nuninally 
f r o m  1 Julie, 1926, to 1 J u i ~ c ,  1929. 

2.  Tlint 011 1 J u i ~ c ,  1926, a $.3.000 fitlelity hoiltl was csecutctl by  tlle 
Fitic,lity nlrtl Ca:ualty (~'onlllinly of St3w T o r k ,  i~ idcml~i fy i l lg  the  F i r s t  
li:r~lli ailtl Trus t  ( '~~ i l lpa i iy  ng : l i~~s t  loss t l i rougl~  frnuil. tlislio~lesty, for-  
pc,ry-, tlicft, t~inhczzlclile~it. or ~vroirgful ahstractioli 1,- ally of its officers 
or t>lilplnyecs. T h i s  bond was rclicwrtl earl1 p a l .  f o r  tlircc years :llitl 
(>sl)ircvl 1)y m11t11:~l ~ ~ 0 1 r ~ r 1 1 t  1 t J u ~ ~ e ,  1929. Tt ( w ~ l t : i i ~ ~ s  t 1 1 ~  f u l l o \ v i ~ ~ s  
c~l~lllsi. : 

"111 tht. c~\-olrt of tllc cnl~ccllntioir or tcvmi11:1tioii of this  boi~tl as to :111?- 
i~liil)lo,~.cc,, ~ ~ l i t ~ t l l c r  I)y ~ io t ice  o r  otlrcr~visc? the r ight  to  I I I : I ~ C  :I (*1ni111 
I i e r c u ~ ~ t l ~ ~ r  as  to  suc.11 cinplogoc shall c2cnsc a t  the c~ l t l  of s i s  lnol i t l~s  nftcr 
such t c r n h a t i o i l . "  

3. T h e  F i r s t  Uallli alld T r u s t  C O I I I ~ ) ~ ~ ~ ~  C I O S C ~  its doors 10 S o ~ . c l i ~ l ~ t ' r ,  
1930. Soon thereafter,  tlefalcatioiis of a t  least $3,000 niliru:rlly while 
said bond was i n  force, v a e  discowred nlid inin~cdiately rcportcd to  tile 
tlcft>ncln~it, Casual ty Company. 

4. l ' l ~ t  t l c ix~nt l  fo r  p:~>-iucilt of $13.000 11as h c ~ 1 1  inntlt~ upoil tlic 
tlcfcnd:n~ts, and rcfwctl.  

I )cinurrcr  interpoacd by- t h  Ficlc'lity ant1 (-'asualty Company of Sen .  
York  011 t l ~ c  gro111~t1 tha t  t l ~ r  compl:tiilt f:~ils to s tate  facts  sufic'ielit ti) 
cao~istitutc n caaust of acation :~gaiirst said dofoi~t la~i t .  Deninrrcr  su~tni l rcd.  
I ' l n i ~ ~ t i f i  :~ppc:~ls .  

STACY, C1. J. B y  the ternis of the b o l d  i n  suit,  thc  riglit to nialie cl:~iirl 
tllc>rcin~~tlc'r t~s1>1rc(l a t  the cntl of s i s  rilo~itlis a f te r  iti. tcrminntioli. J t  
tcrrnilratctl hy lnutual  coirselit 1 Julie, 1929. Claim n a s  not made un t i l  
morc than  WI c~~i tc t~ i l  ~ ~ r o i i t l i i  t l~rrei l f ter .  Tlic ( 1 ~ 1 n ~ r r c r  v a ?  11r011tirly 
~ ~ s t ; ~ i ~ i c t l .  ,\1lnot:ltioi1s, 43 -1. L. R., 977, and  62 .i. I,. R., 411 ; ('71 i t01 17 

B c ~ i z X  1 % .  l T .  Aq. F.  d. (:. ('o., 139 S. E. (S. C . ) ,  434; l l a l l a i d  CO. v .  I'. 8. 
E'. c(. G. Cfo., 150 1<y., 236, 130 S. W., 1 ,  ,11111. ( 'at., 1011(', 120'3; Bctird 
1 % .  , \~o~ . /hzrea fe in  2'rust C'o., 36 S. D., 398, 2 1 7  N. TIr., 3'3, 36 -1. 1,. R ,  
1257. 

Tlic clcviiiolis nrr  to the cft'ect. tha t  where the liability of the iiiqurcr 
is  espressl j  l i l ~ ~ i t c t l  in  ail iildeuiliity or fidelity bo~lt l  to  los>es occnsio~icd 
a d  discorered duriirg a spccifictl t ime, there is no liability unlcrs the 
1o.s not o111y occurs hut i 4  also tliscorcretl nitli i i i  the  prescribed periotl. 
:nit1 the mere fact  that  the t l i sco~cry  is p r c ~ e n t e t l  by- tlic conccnlnient of 
the defaulter ni l1  not extent1 the  period of indemnity. 14 R. (3. L., 126q .  
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S o r  is tlie rase :~ltcretl by tlie fact  that  under  C. S., 441, cause of 
:1(8tio11 f o r  f r a u d  as  a g n i ~ ~ a t  the defaul t ing officer, is  not cleenic(1 to liar c 
:~ccrl~ccl "until  tlie discowry by the  aggrieved p a r t y  of tl e facts  consti- 
t u t i ~ ~ g  the fraud." T h i s  is a s ta tute  of limitations a i ~ d  can liave 110 effert 
up011 tlie valid colitractual ~ e l n t i o n s  esis t ing bctn-cen tlic i~ idcmni tor  
ant1 inclemnitec. Il 'illia?ns 1 % .  LT. by. ('as. Co., 130 S. C., 597, 64 S. E.. 
.i10. 

*tffi~.nicd. 

1). T. HYIIE v. J O H S  A.  TATHAJI AND WILLIARIS AND I!'UI,UHARI 
LUMBER COMPANY. 

(Filed S February, 1033.) 

The liability of :I tlefe~idant will be determined ill ncco:dilnce \\it11 tlic 
theory of liability alleged in the complaint. 

2. Iiills and  Notes C a-Person s i p i n g  note a s  c m l o ~ s e r  is bound i n  t h a t  
c;q)acity i n  absrnce of words indicating contrary intention. 

One who signs a note as  an endorser without indicating by proper words 
11is iutci~tion to be bouud ill  any other capacity is an endorser, C. S., 3044, 
: I I I ~  by his unqualified endorsement engages to pay the note to a holder, 
or nny subsequent e n d ~ ~ r s e r  required to pay it, upon l)roptLr notice of dis- 
Ilolior and proceetlil~gs tliercon. C. S., 3047. 

3. Smnv-An endorser of cornrni.rcia1 paprr  is entitled to  notice of ilis- 
honor. 

An e n d o r w  on conimercial paper is entitled to notice of dishonor, and 
wl~e ic  in an action ngninst an endorser on a note there is testimouy that 
the ciiclorsen~cnt \ \ as  not an accommodation endorsement, C. S., 3061, an 
instruction that if tlie jury found that  tlie note had been executed and 
tralisferrcd to 1)l:lintiff tund lind not bee11 paid, that they sho~ild allow rp- 
(o\ cry for tlie amount of the note with interest is error. 

A \ ~ ~ i ~ ~ . ~ ~ ,  by clefentln~lt T a t l i m i ~  f r o m  Sfnrl,., J . ,  a t  J n i ~ c  Terlli, 1932, of 
Oit.~rr.\ar. Pl'cw tr ia l .  

T h e  Wil l iams nnd F u l g l ~ a m  Lumbcr C o m p : ~ i ~ ~  csecutcd and  de l i~erc t l  
to its rotlrfeiitla~rt Jol111 -\. i l ' : ~ t l ~ n i ~ i  i ts  p r o n ~ i s s o q  note 1s fo l lons :  

"$dGI.DS. 13iltmore, S. C., 13 J a l  uary,  1931. 

Tliree nlontlis a f te r  (late we promise to  pay  to tlie ort1:r of J o h n  A\. 
'l':ttlinm, two l iu~ idred  and sisty-tn.0 dollars ninety-eight cents. At S n -  
tio11:\1 B a d <  of Commcrcc, Ashe\-ille, N. C. Value  received. 

Wil l iams and  Fulgham Lumber Co. 
S o .  3522. P e r  J. E. Fulgham, See. and Treas.  

"Endorsed on b:~cli: J o h n  A. Ta tham,  D. T. Hyde." 



T h e  plaintiff brought suit oil this i ~ o t e  and on ai~ot l ier  ~ ~ o t e  t1:trcti 
10 February ,  1931, in  the  sun1 of $230, cxecuted by the V i l l i a m s  allti 
Fulgharn Luriiher ('ornpauy, and  on a n  open account fo r  $41'7.91 alleg!d 
to be due by tlie Lumber C'ompaiiy. Tatham's  motion for  nonsuit wa5 
tleni(d as  to tlie a c t i o ~ i  011 the note Iicrcin set out and was a l lo~rcd  a. 
t o  the last two rauscq of a d o i l .  T h e  jury returned a ~ e r d i e t  fixing 
'l':itham's i~itlebtctl~iess to tlic plaintiff a t  $262.98 ~ r i t l i  interest f rom 13 
*\pril ,  1931. Juclpmelit fo r  plaint i f f ;  x p l ~ e a l  by T a t h a m .  

L l u a ~ ~ s ,  J. T h e  p la i i~ t i f f  \I us the only vitliese. I I c  testified that  I I V  
11:ttl ~.cccivetl the note f rom Tiltham before i t s  m a t u r i t y  alitl 11atl c n t l o w ~ t l  
and d c l i ~ e r e t l  i t  to R y a t t :  tha t  R y a t t  had  returned i t ,  and  tliat tlic, 
plaintiff was tlic owiler a11t1 Iioltlcr of tlic 11ote a t  the t ime hc h r o u q l ~ t  
suit.  

Ins tead  of bciiig clear tlie testiinoiiy is ratlier confusing. -1 par t  of it 
v e m s  t o  indicate that  Tatliarn sold the lumber "for the money," alitl 
tlicrchy hcenme iutlebtctl to tlie p l a i ~ ~ t i f f ;  but o t h  par t s  a r e  incon- 
sistent ~ r i t l i  this infcreliw. T h e  plaintiff alleges, liowercr, tha t  T:ltlian~ 
is indebted to h i m  on the note, not i n  aswmpsi t  f o r  nioncy llatl a1it1 
iweivct l ;  nlrtl ill pass i l~g  oil the qucst ioi~ of t h e  appellant 's l iability wo 
a re  i*estrictetl to tlie allegatious i n  the complaint.  

T;ltliam was all endorser of tlie no te :  lie (lid iiot i l i d i ( ~ ~ t ( ~  by appro- 
pr iate  words h i s  i ~ i t r u t i o u  to be houi~t l  ill a n y  other capacity. C. S.. 
3044;  I l o ~ r s e r  z'. E'uyssoil c ,  168 S. C., 1. By his  u~~qua l i f i e i l  c n t l o r s ~  
i ~ i ( l ~ t t  he eiignged that  oil due l ~ r e s e i ~ t m e n t  the note sIiould 1)c paid accortl- 
i i ~ g  to its tellor, a i ~ d  tliat if dishonored and tllc ilecc,i>ary proccedi i ig~ 
011 t l isl~onor n c r c  t a l i ~ l ~  1 1 ~  nould pay  t h e  amount  th(reof  to the holtlcr 
or to a n y  subsequent c ~ ~ t l o r s c r  n h o  nliglit be coinpcllcd to pay  it .  C. S.. 
3047. 

ci~tlorser of commercial paper  is elititled to 11otic.e of tlisliol~or. 
P e r r y  L'. T a y l o r ,  1 4 s  S. C., 362;  I I o u s c ~  v.  Fnyssou.c,  s u p r a ;  Banl, ,  7 % .  

, Johnofon.  169 N. C., 226; Elorton v. TT7ilson, 173 S. C., 333. W e  find 
~ ~ o t l i i n g  ill the  record wliicli is sufficiently definite to be n i t l i in  a n y  of 
tlic exceptioi~s to this rule. Presentment  f o r  payment  is liot required 
to cliarge a n  e idorse r  if the  instrument  is  made  f o r  accominodation ant1 
he h a s  no reason to believe that  i t  will be paid if presented; C. S., 3061;  
but  the  plaintiff testified that  t h e  appellant was not a11 endorser f o r  
nccommodation. 
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K c  tliink the following instruction to tlie jury was ir~accuratc:  ('If 
you believe tlic note was esccuted and trailsferred to tlic plnintiff, tliore 
being nothing to show discliarge or payment, your answel would bc thct 
:1mou11t of the note with iuterest as stated. Thc cvidcilcc i s  undisputc,tl 
alltl  if you believe it, your alis~ver noultl bc $262.96 with i n t c r e ~ t  fro111 
13 April, 1931." 

The esception to the instruction cntitles tlie appcllniit to a ilcn trial.  
i n  wliicli the facts may be more clearly developed. 

Ncw trial. 

STATE v. D. &I. BYRD. 

(Filed 8 February, 1933.) 

13ills and Notes I f- 
A post-dated check fo r  n past account tlocs not colne \~itllin provisions 

of tlie "bad-check law." C. S., 42S3(a). 

A ~ r s a ~  by defendant from X o o r e ,  J., at -1pril Term, 1932. of 
MITCHELL. Ken- trial. 

,lnaars, J .  Tlic clefelidant drew two checks 011 the Bank of S p u c c  
Pine  payable to the order of the Climax Xanufacturing Company. Botll 
c.liecks were post-dated-that is, the date on each check n a s  later tlian 
the real date of its issue. The question is whether the dcfentlant is 
guilty of giving a worthless check in violation of section 41S3(a) of thc 
Consolidated Statutes. 

Tlie trial court ilistructed the jury to convict tlie dcfc ldaiit if tlicly 
Iwliewd tlie cvitlmce and found beyond a reasonable doubt that  he hntl 
given tlie cllecks, and that  i t  made no difference \\ hetlwr the checks n m e  

or n ere not post-dated. 
Tlicy nere  given for a past account and if post-dnted d d not import 

criininal liability. S. 7.. Cra~i , ford ,  198 AT. C., ,522. For  error ill  tllc~ 
instrueti011 tllc dcfel~tlant is entitled to a new trial. 

Kew trial. 



SPRING TERX, 1933. 

(Filed 8 February, 1932.) 

1. Liniitation of Actions E c- 
\Vhere the applicable statute of limitation is properly pleaded the 

bui.deu is on lrlai~itiif to sliu\\- tlmt tlie actiori is not barred thereby. 

2. Taxation H &County's right to t'orrclosc tar ccrtifici~te held barred 
for failure to bring action within eighteen months. 

\Vhere a county has purchased certain land a t  a tax sale and elects to 
proceed to forccluse its tax certificate under the lrrovisioi~s of K .  C. Code 
(Alichie), SOL'S, the county is boluid by the l imi tn t io~~ prescribed by section 
SO%, and its actio~i to forccluse such certificate is barrcd after the elapse 
of eightcell ~uo~lt l ls  from the t1:lte of the l)urc,llasc of the ccrtiticatc 
\\.hen tlie liulitatiou l~rescribed by the statute is yroperly pleaded. 

3. Linlitation of Actions A a-\Vhere statute providing remedy prescribcs 
limitation such limitation applies to sovereign. 

The geueral rule tliut the suvereigu is not barred by the statute of 
iinlitatiuns docs not apl~15 \\.liere the statute providing the remedy alsu 
prescribes a limitatiou. 

1. LimiLation of Actions X a-Aftc:r action is  barrcd right of action can- 
not be revived by statute. 

\Yliere the bar of the statute of limitatiuus has been completed the 
Legislature may not rel~etll tlie bar by statute, siilce such action would 
affect a vested right. 

3. Taxation H b: Statutes d c-After right to foreclose tax cci-tificate is 
barrcd statutc may not revive right by changing limitation. 

The 1)rovisions of chngter 260, section 3 ,  Public La\rs of 1931, in so far  
:IS tlwy nttcrul)t to revive the right to foreclose a tax certificate after such 
right had been barred uritler the yrovisims of N. C. Code (Alichie), see. 
S O X ,  is unco~istitutioual niid void, but under the proviso in tlie act it  
would s w m  tlint it  was not intended to so apply. 

&PIL\L by l ~ l a i l ~ t i f i  fro111 A1loore, J., at J u n e  Term,  19S2, of ~ ~ 1 ~ 1 i E b .  

. \firmed. 
Tllis \ \as  a c i ~  il avtiou instituted by plaiiltifl agaillst c le fwdal~ ts  ill 

the Superior  Cour t  of Wilkes Coulity, u d e r  C. S., 5037, and amend- 
~ ~ i e ~ l t s ,  i n  \ ihich action the plaintiff is seeking to foreclose certain certifi- 
cates of tax sales on the  l r o p e r t y  clesrrihed ill the complaiiit fo r  tases  
f o r  the  years  1924 :111d 1925. T h e  sunlmons \\-as issued 1 6  X a y ,  1930. 
One of the  certificates of t ax  sale was f o r  the t ax  f o r  1924 and  dated 
10 November, 1928, hut sold on 5 Kovcmher, 1928;  and  the  other was f o r  
t a x  of 1922 aud  dated 27 Sovelnher ,  1923, but  sold 3 November, 1925. 
T h e  abol-e is  accurate, the  fu r ther  allswiJr of defendants is incomplete, 
but the  plea is sufficient. 
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Tlic complaint, among otlicr t l~ings,  alleges that "3. The  prcniiscs 
11: r~c .  not bwil rctleomed from tlie sales mc~itionecl and there is now due 
:111d owing plaintiff the sums nicntionetl in the pi~cccding 1~wagrapl1, 
11 liic.11 arc a first lie11 on tlie premises, which sunls or certificates of 
.hall bear iiitcrest a t  the rate prol-idctl by law oil the entire amount of 
taxes antl sheriff's costs as prescribed by clinptcr 211, Public L a w  of 
S o r t h  C'arolina, session 1027, as amended by cliapter 20t, Public Lau - 
of Pu'ortli Carolina, session 1929, and as a~nentled by acts of G e ~ ~ e r a l  
.\sscmbly, scssion 1031, under the provisions of wliicli this action is rc- 
quired to be brought against the defendants who have or claim to l lnw 
:III interest or estate ill tlie premises.' Wlicreforc, pl:iii~tifl asks tlic coui't 
to rellder ju(1gmrnt as follows: ( a )  Declaring a first licn 011 the premises 
for tlic amounts meutioned ill the second paragraph abo;c and intcrcst 
cdlninlcd ill the tliird paragrap11 liereof. (b )  Foreclosure cf said 1' ienq 011 

the praniscs ant1 the al~pointment of a comniissioner to riialie sale ac- 
cording to tlie usage and practice of tlic courts a ~ i d  a p x a b l e  to tlic 
st:ltutc. (c)  ,\a order of publication as provided in c l iap~cr  221, l'ublic 
Laws of Sort11 Carolina, scssion 1927, as amended by chapter 204, Pub-  
lic L a u s  of North Carolina, session 1920, and as  amen led by acts of 
General i\ssembly, scssioii 1931. ((1) Fo r  costs of actio~l and for sucli 
otlicr aiid fui-tlicr relief as plaintiff mag- be entitled to under tlir pro- 
visions of the a b o ~  c mentioued statute and amcntlmcnts t l l - ~ e t o  ant1 ntllc~. 
applicablc provisions of law. 

r 7 l l i e  defei~tlai~ts, i n  their allewer, say:  "Arls~veriiig a l lcgat io~~s  c801i- 
tained in  paragrapli 2, the defendants adinit that  the p r o ~ e r t y  was listcd 
and assessed for taxes, but they deny the remainder of said paragl.al)ll 
and arcr  tlle truth to be, that  the taxes described in said paragrapll 
IMT e been fully paid, and if said property was sold that t l  e same was all 
illegal sale, a3 these clefendnnts arc  informrtl, believe ant1 allege, arltl 
that tlic taxes lial-c been paid a t  tlic time of the sale a i d  a11 other alleg:\- 
tiom ill said p~rragraph are dcuied. That  allegations contained in para- 
graph 3 of the coniplaint are not true and tlie same are clciiied. Tllcsc 
tlpfcnda~its, further answering the complaint, antl for further defense, 
hay :  That  t l q  arc adl-isctl, iufornled and beliel-e ulldcr till, statute, S037, 
(lo~isolidated Statutes, that the plaintiff n a s  r q u i r e d  to I r ing  its :~ctiull 
~ ~ i t l i i n  18 montlis from tlw date of tlic certificate of sail. and tll:lt t l l ~  
ccrtificate of sale as alleged ill tlic complaint should l i :~re bern iswctl 
on the day of tlic sale as the bidder mas entitled to tlie ee .tifieate on the 
tlntc of said sale a~i t l  that the sale in this action was oil 5 No~embvr ,  
1928, and tlint the action was not instituted until 16 Nay,  1030, ailtl 
more tlian 18 iilonths elapsed from the date of the sale before said actioil 
was institutctl and that the plaintiff's act io~i is barrcd by said statute,. 
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ant1 tliat said statute of limitation is hcrehy pleaded as a bar to the 
plaintiff's right to recorer i n  this action. Wherefore, these defendants, 
having fully answered the complaint of tlic plaintiff, pray that  this 
action against them be disnlissed; that  any tax receipts or certificates 
~ r l ~ i c l i  arc  no^^ llcltl 1,- t h , ~  county be canceletl of rccord and surrendered 
to t h e  dcfrndants; that these dcfcndants rccovw their cost cspendctl 
and for any otlipr and further relief tliat they may he eiititl~tl to 
recorer." 

A .  IT. ( ' a s e y  f o r  p l a i n t i f .  
T r i v e f f e  cC. IIolshozcser f o ~  d e f e n d a n t s  

CLAILI~SOS, J .  Al t  tlic close of plaintiff's eridcnce, the tlefendants m:rtIc 
a inotion in thc court below for judgment as in care of nonsuit. C. S.. 
567. We see no error in the court below granting the nonsuit. This is an 
action brought to foreclose certificates of tax sales for the ycars 1924 
and 1925 under C. S., 8037, and amendments. 

'l'lie statute of limitations l i a ~ i n g  been pleaded by defentlants, the 
burden Tvas on plaintiff to sho~v that its suit was brought within eightcen 
montlis from the time of the accrual of the rauw of action, or othervisc. 
it was not barred. This lias been the prerailing rule nit11 us as to t11r 
hurden of lwoof, nlicre the statute of linlitation i i  propcrly pleatletl. 
J IarXs  1 % .  X c L e o t l .  203 N. C., at  pp. 258-9. 

Public Laws, 1927, chapter 321, a t  p. 582, sec. 4. C.  S., 8028, as sub- 
ititutcd, is as follo~rh:  " R e m e d y  of  ho lder  o f  cer t i f ica te  o f  salc. E73~1.y  
r o l sn f y ,  pcrsoll, firm or corporation, p r i ~  ate or municipal, who has pur- 
cllacr tl ally lailtls or interest in the same at ally tax  sale, as e\ idenced b- 
sheriff's certificate of sale, or becomes a holder of any sheriff's certificate 
of .ale rcfcrrctl to ill section 8024, Consolidated Statutes, shal l  h a v e  f h c  
viglrf  of forcc losu ,e  of salt1 ccrtzf icafe of sale b y  c iv i l  u c f i o n  a n d  f111( 
(ha l l  cons t i t u t e  his sole r i g h t  a n d  o n l y  re~)zed!/  t o  foreclose f h e  sanlc." 

C. S., 8037, as substituted (Public Laws, 1927, chap. 321, a t  p. ,584), 
is as follows: "Ever!/  c o u n t y ,  or political subdivision of the State wliich 
i. lion, or may llcrcafter become, the holder by purchase at sheriff's salc 
of land for taxes of any certificate of sale, shal l  b r ing  a c f i o n  t o  foree low 
t h e  s a m e  w i f h i n  e l g h t ~ e n  ~ n o n l h s  f r o m  t h e  da t e  of t h e  cerlificaie." 

Public Lans,  1929, chap. 204, see. 4, at p. 261, is as follows: ' A P z ! ~  
tertlficaicj of sale in t h e  h a n d s  of any person,  t o r p o r a t i o n ,  f irm, count?/  
o r  n~un ic ipa l i t ! y  o n  w h i c h  a n  a c t i o n  f o  foreclose Itas n o t  been  b r o u g h t ,  
which a t cord ing  f o  f h e  t e r m s  of c h a p t e r  t w o  h u n d r e d  a n d  twen ty -on (  
of t h e  P u b l i c  L a w s  of one  f h o u s a n d  nine h u n d r e d  a n d  twen ty - seven  
( 1 ~ o u l d  11ac (~  bccn b ~ o r ~ q l ~ t ,  ilia11 Iiaw until December first, oiie t l l ~ u s a n ~ l  
nine hundred and tventy-i~ine to institute such action. This action and 
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extension shall and does include all such certificates wliethcr the s:me 
\\ere issued for the sale of one thousand nine llmldred and twcnty-seveli 
rases a n d  a n y  a n d  all  c c ~ f i f i c a f e s  sold o~ ~ s s u c d  p i o ~  there to .  This sec- 
tion docs not in any way or manner repeal so much of said section eight 
tl~ousand alid thirty-scren in said chapter which prorides t h a t  szicl1 
ut  i i ou  t o  foreclose s1~alZ 11e b~ o u g h t  w i th i i t  c i g h f e c n  7 i ~ o t t h a  f ~ o ~ i r  fhc. 
( la te  uf t h e  cer t i f ica te  beginning with certificates purchacetl a11d issued 
t luri~lg the yew one thousand nine liundrcd and t\rcut,i.-eight." Sec 
Public L a m ,  1920, (*hap. 334. 

Public Lnlvs, 1931, c1i:lp. 260, see. 3, is as follo\\s: "That c l~apter  
t uo  liul~dred ant1 four of the Public Laws of one thousalitl nine liuntlred 
i~11tl t\\  euty-lline be and tlie same is hereby alnentled by si rilring out all 
of scction four and iusertillg ill lieu therrof the follonii~g : 'Sectiou 4. 
.111y 1wrso11, c~rpora t io l l  or firni, o r  [l ie Zjoard of ( ~ I ~ ~ ~ ~ ~ s ~ ~ o I z c T s  of o t ~ j j  
( o ~ r n f y  or the go~.or~l iug  body of ally inunicipality holtli~lg a certificatcl 
of snlc 011 nhicll nu action t o  foreclose has not been brought but nccord- 
iug to the trrms of c l~aptcr  two llulidretl twcnty-o11e of the I'ublic Ln~vs  
of o ~ c  tllousnutl nille liundrccl and twenty-eevel~ as ; ~ i ~ i t ~ ~ d c d  ~11ould ha \  c 
b c e ~ ~  brought, sllall hare  until tlic first (lay of I)cccmbcr, one t l i o ~ ~ w ~ ~ d  
llillc 11u11~lr(~l  :111(1 t l ~ i r t y - o ~ ~ ~ ,  to i~lst i tutc sucli :I(-tio~l. ' / 'his  r w t i o u  unrl 
( . r t ~ i ~ a i o ~  ~\lrcill i i i c  lrrtlo (ill wrt i f ica tc~ csccutctl for tllo salts pl-ior to u l ~ t l  

inclutling sale for tlie tax levy of tlie year oue thousa~id l h e  hundred 
twnty-eight .  The board of comn~issioners or the  go^ erning body of any 
rounty or municipality holding any certificate up011 which nctiorl has 
iwe~i brought, but U ~ J ~ I I  vhich final judgment of co~lfirir~atioll has not 
bocl~ rendered, may, by recorded resolution, cause such action to be held 
ill ahcy:mce until the first day of December, one thousand uiue huudred 
; I I ~  thirty-one, and the court shall abide by sucli resolutior~ : I ' i v r i d ~ d .  
1io7i ( ' i 'cr,  t h a t  ~ r h e r c  a n y  ac t i on  t o  fo~.eclose h a s  h e ~ e t o f o r c  Orcn ins l i -  
t u f d  o r  b l o ~ r g h t  for  i h e  co l l ec l i o?~  of a n y  t a x  c rr l i f ica tc ,  p i o r  1 0  t h ( ,  
I c i f i i i ca f i on  of f h i s  uc t ,  u n d e r  f k e  t h e n  c s i s f i n g  laws ,  nol l z ivg  hcrc in  shal l  
~ ~ i c r e n i  0 7 -  p roh ib i t  t h e  c o n f i n u a n c e  a n d  s u i n g  t o  r o m p l c t i m  a n y  of said 
h l i ( t  o r  s u i t s  u n d e r  t h e  ~ ~ I C S  e x i s t i ng  a t  t h e  t i m e  of i n s t i t u f i o n  of sa id  
action." (Italics ours in all the foregoing statutes.) 

7 \ llie record, untlisputrd, discloses: (1) The certificates of tax sales 
now olvned by plaintiff county were purchased by it on 5 November, 
1928, and on 8 Xovember, 1928. ( 2 )  The  summons in this action was 
issued 16 May, 1930-over eighteen months after the purchase of the 
certificates of tax sales. 

(1) The first question involved: I s  plaintiff barred by the eighteen 
months statute of limitations, which is properly pleaded, where it at- 
tempted to foreclose certain certificates of tax sales? W e  think so. I t  so 
elected. 
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There are tn-o methods of tax foreclosures provided by the statutes. 
C. S., 7987, is as follows: "The lien of the Stxtc, county, ant1 municipal 
taxes levied for any  and all purposes in each year shall attach to all 
real estate of the taxpayer situated within the county or other muniri- 
pality b ~ -  nliicli the tax list is placed in  the slleriff7s hand., nhicli lic.11 
~2iall attach on tlic first day of June,  annually, and >hall conti~iuc until 
sucli taxes, nit11 ally penalty and costs which shall accrue thercon, shall 
be paid." C. S., 7990, is as follons: "-1 lien upon real estate for taxes 
or assessments due thcrron niay be enforced by a n  action in the nature 
of an action to foreclose a mortgage, in which action the court shall 
order a sale of m ~ l l  r ~ a 1  estate, or so mucli thereof as shall be necessary 
for that  purpose, for the satisfaction of tlie amount adjudged to h t  due 
on 5uch lien, together with interest, penalties, and costs allonc(1 by law, 
and the costs of such action. When such lien is in f a ~ o r  of the State 
or cou~ity, or both, such action shall be prosrcuted by and in the ilanics 
of the county; n l ~ e l i  the lien is in favor of any otlier municipal corporcl- 
tion the action shall be prosecuted by ant1 in the name of such corpora 
tion. When such lieu is  in favor of ally prirnte i r id i~idual  or p r i ~ n t e  
corporation holding a certificate of tax sale or deed under a tax salt,, 
whether as original purchaser at a tax sale or as assignee of the co~u l t j  
or other municipal corporation or of any other hol(lczr thereof, snc.11 
action sllall be prosecuted in  the name of tlie real party in iriterest." 

I n  procretling u~itler tlirse statutes, the sovereign is not barred. TT'li- 
mington v. Cronly,  122 hi. C., 383. 

111 Il'ilntcngfon 2.. Xoorc,  170 S. C., at  1). 33, tlie following ohser\:l- 
tiolis a rc  made: "The po~vcr of the General Assembly to enact legisla- 
tion authorizing collection of back taxes and tlie right of the State arid 
municipalities representing it to enforce collection by appropriate action 
111 the courts, is fully established in this State.', l'hreadqill I . .  TT'acles- 
horo, 170 K. C., a t  p . 6 4 3 ;  S e w  I lanocer ( ' o u n t y  v. Il ' lzifonan, 100 
S. C., 332; Trhitlcy I ! .  Tl'aakington, 193 S. C., 2-10; H u n t  2.. Coopcr. 
194 IS. C., at 11. 267; Sknle Products  Co. v. C ' ~ ? I l e i l f  Co., 200 K. C.. 
a t  11. 230. Glider the above there is no statute of limitations applicablp. 
I11 the present action, liowerer, it  is different. 

We have the statutes first abore cited xliich relate to foreclosures )Jj 
:I county nliich has advertised the taxpayer's land, and it is not pur- 
chased by a stranger but purchased by a county and a certificate of tax 
sale is issued to the county. Tlie foreclosure of this certificate of t a s  
sale is "sole right and only remedy" and C. S., 8037, supra, provide.. 
that such action to foreclose be brought "within eighteen months from 
the date of the certificate." J e w  Ilano7qer C o u n t y  v. W h i t e m a n ,  supra:  
Shale Products C'o. v. C'cntent Co., supra. 
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'I'lie plaintiff brought this action under the statutes first above cited, to 
foreclose its certificates of tax sales. The defendants set up  the plcn of 
tlie statute of limitatioiis, mliicli x e  must sustain. Tlie general rule 
"nullum t o t l p u s  occurrit  ~*eipubl icm" does not obtain, in a case wlicre 
the statute applicable provides a time limit in ~v l~ ic l l  the actioii must be 
1)rouglit. J l a n n i n g  c. R. R., 188 N. C., a t  11. 665; Gaui t  v .  L a k e  Ilrnc- 
tumnw, 200 N .  C., a t  p. 599. 

L-ider the ndl-settled authorities in this jurisclictioii, plaiiltiff's ac+tioll 
is barred by the statute in force applicable to this controversy. 

(2)  Tlie secoiitl question involued: Public Laws, 1931, chap. 260, see. 
3 ;  a t  1). 320: "This section and extensiori shall incluclc all certificates 
cwcntctl for the sale prior to a i d  includii~g sale for tlie tax levy of tlie 
year one tliousaiitl iiiiie huiidred and twenty-eight." I s  this provisiuil, 
\vllcii the cituse of actions is barred, coiistitutioiial? We tliiiik ilot. 

This ellabling act was passed after the bar of the statute was complete. 
Sce Trus t  Po.  o. Redzuine, anla, 126;  H i g h  I'oint c. C l ~ w r d ,  ant?, 149. 

"Ill Pamphc~l l  1 ' .  I l o l f ,  115 U. S., 263, it is said:  ' I t  may, therefor?, 
T cxry well bc hc~ltl t l ~ a t ,  ill all ac+tioll to r e rovc~  real or pcvsolinl prol~clrty, 
\\li(>rv tlic qnestioii is 21s to tlic renlo\ a1 of thc \)as of the statute of liini- 
t:ltioils by a l ( g i s l a t i ~ ( ~  , ~ r t  1)asscltl after the bar lias bcco~nc pcrfcc't \urh 
:let tlt1privc.s tlic party of his property ~vitliout tluc 1)~oc'cw of lam. Tht. 
i .c;~-ol~ is, tliat. 1):: t l i ~  1a1v ill existelice bcfore the rel~caliilg act, tlic! 
l ~ r o p c ~ t y  has bccoinc the tlefendant's. Both the legal title and the real 
owl~ersliil~ l i d  1)woiiie T csted in lliin, and to give the act the effcct of 
tral~sferriiig this to plaintiff, would be to deprive l~iiii c~f the property, 
\ \ i t l l o ~ ~ t  due prot8c5s of law.) See D u n n  2'. Ileaman, 126 S. C., a t  11. 7'70." 
Uvofll  c. I i n i t s t o x ,  193 S. O., at p. 286. Altllougli the C'nmpbcll taae,  
~ u p r u ,  is not app l i cab l~  to tlic facts ill this action, it lins beell f r ~ q u e i ~ t l y  
cited to sustaiii them. 

111 Uunn  1.. Ueu?nuti ,  s u p ~ a ,  this ii~tcrestiiig oblfcr  d / c / u ~ n  is found: 
"Tile rcferee liolds, lionever, a i ~ d  ~ v a s  sus t a i~~e t l  by the judge below, that  
tliougli 'this claiiii \ \as already barred ~ i l i e ~ i  chapter 269, Laws of 1889, 
nxs  passed, it was revived thereby.' That  chapter struck out the words, 
'in cases lieretofore solely cognizable ill courts of equity,' from sectioii 
l 55 (9 ) ,  of The Code. The ruling, that tliough a debt i,l barred by the 
statute of limitation the Legislature may remove the bar by repealing 
the limitntion after it has accrued, is within the reason 11g of Y e a m o n ,  
C. J., ill I l i n t o n  v. H i n t o n ,  61 N .  C., 410, and is  sustained by Jus t i ce  
X i l l e ~ ,  in Campbel l  v .  I Io l t ,  115 U .  S. ,  620, decided in 1885, the Court 
in the latter case lioldiiig that  this is true as to a debt, though not 
:IS to the title to property which has ripened, bccfiusc f~r i lc  tlocs not pay 
f h e  debt ,  hu t  f i m e  m a y  vest the r igh t  of propert?/. On 111e other hand, 
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it has been licld by tlic Suprcme Court of this State (1SS4), in TT'hifc- 
h u m f  L) .  Dcy, 90 S. C., 3.22, that  thc Legislature cmmot re1 i w  a r ig l~ t  
of a c t i o ~ ~  as to a debt nhen it has become barred by the lapye of tinic', 
though it is true the tlcc.isioli v a s  not mwssarx  to the dispositio~i of - 

that case. The  point is an interestiug ant1 impor ta~i t  oi~c,  but it is not 
necessary that  n e  pass upon it, for tliere is no state of f a ~ b  to whir11 
it is applicable." 

Nclntosli, Practice & Procedure iu C ' i ~ i l  Cases, latter part of seeti011 
101, a t  11. 105, speaking to the subject, citing l~umerous authoriticq, 5. 
"Where the effect of the statute is to bar tlic reniedy and that l ~ r  I. 

complete, it is generally held that  a change in tlie qtatutc cnuuot r c ~  i ~ c ,  
the remedy. Wllirc the lmr of thrl btatnte is ~ i o t  coniplcte. n clinl~gr 111 

the statute may extc111tl or shorten the time, but in the latter ease :I 

reasollable time must hc g i w n  for the claima~it  to ixi~forcc his right." 
See Caralcan 1.. U a ~ ~ c t f ,  197 N .  C'., 511. 

111 17 K. ('. I,., "Limitatioi~s of actions" is the following; si~rtiolls 1.i 
and 16, a t  pp. 674-5: "Scction 13. l'ested ~ i g h f  of defense Z U J I I ~ ~  lmr  1\ 

comple{e .  Oiic n h o  11~~5 b c ~ m i e  released from a demand by the o p c r a t i o ~ ~  
of the statute of liniitations is protected against its reTim1 by a cliangc, 
in the lirnitatioli law, the dcfc~ise ill such case being considered :L restetl 
right or property, nliich camot  be taken away by legislat io~~. or ~ T O I I  

by the actio~i of a colistitutional conrelition, at tempti~ig to rc l i re  the 
cause of action eltlier bj repeal of the statute or by affirmative act. 
Section 16. B u r  of s f a t u f c  us  a i t cc f ing  r ights  in prope i t y .  Tllcre appears 
to be no dirergeiicc of opillio~i as to tlie full applicability of the principle 
that  the Legislature ca~iliot diwst  a vested riglit to n defemc under tlic 
statute of liniitations, n h e t l l t ~  the c:w in1 olres tlie titlc to real estatc oi. 
personal property. TITlicre a right of action to recorer property is barrctl 
ill fa ror  of one 1ia~i11g possessioii thereof the possessor becornrs the on iicr 
of tlic property, with all the incidents of ownersliip, and his title e a n ~ ~ o t  
be impaired by subsequent legislatiol~. '~ 

6 R. C. I,., "Consti tut io~~al Lan" latter part of sectioll 305, at 11. 320: 
"111 most jurisdictions it is lield that  after a cause of action has becoinc 
barred by the statute of limitation, the dcfendaut has a ~ e s t c d  right 
to rely on that statute as a dcferisc, arid neither a constitutiollal conveli- 
tion nor the Lcgislaturc~ has poner to direst that  right ant1 re\ ive the 
cause of action. TVliere titlc to property has rcsted under a statute of 
limitations i t  is not possible b- any mactmcnt to c~tel i t l  the statutc or 
revive the renmly since this would impair a rcstcd right in tlrc p r o p  
crty." 

I n  Bal len t ine  iC. i$'ons 1 ) .  1 ' 1 ~ 0 s .  Jlacl ien (N. J . ) ,  10 ,I. L. R., a t  1). 
837, citing C a m p l ~ c l /  I > .  ITo l f ,  suprn,  and Ilunleroui: other mltlloritic~, 
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it is said:  ('The rule is i~ist i tut ional  a i d  fuudamental that a party v11o 
llas bcconle releasect from a clemantl by tlicl operation of tlic statute is 
l)roteeted ag i~ i~ i s t  its reviral by a cliange in tlie liinitat on law;  the tlc- 
felise of tlie statute being considered a vested right, 7iliic.h cal~not be 
takcri away by legislation without violating the in l i i b i t i o~~  of tlie l4rh 
. \~ i icndn~e~i t  to the Federal Constitution." 

I11 17a1vzer c. J o h v s l o ? ~ ,  112 X. C., 13. 576 (BuTLL'cII,  J . ) ,  ailnotated i u  
36 A. L. R., a t  p. 1318: " I t  was held that  an  action to declare the COII- 
tents of n destroyed will, nliicli was barred by the statute of limitations, 
was not rerived by a subsequent statute apparently lx~ssetl during tlicl 
appeal, the Court saying that said subsequent statute 'ca I have no appli- 
ratio11 to tlie matter before us. As the lam was vhen  tlio case was lieart1 
in tlie Superior Court, the proceeding was barred.' " 

I n  36 -1. L. R., sripra, at  p. 1318, we find : '(Tlicre are lnauy cases lioltl- 
ing tliat nliere tlw right to  collect a debt is  bnrrcd b , ~  the statute of 
limitatiolis, tlie lcgislnture has iio power to rcvire the ~ i g l i t  of n r t i o ~ ~ , "  
citing JT'hitchurst 2?.  U c y ,  sup ia .  

TVliatever may be tlw lioldings in otlier jurisdictio~ic,, we tliiuk tlii,s 
juriscliction is  conlniittccl to the rule tliat all enabling r,tatute to r e \ i ~ c  
a cause of actioii barred by the statute of limitations is inopcratire allti 
of iio avail. Uootll  v. I l a i ~ s f o n ,  supya. I t  cannot be rtsuscitated. Tlic 
sovereign, perinittctl an old principle to be iiivaded in tliis matter, tliat 
no time runs against tlie commonmealtll or State, a d  the General , Is- 
seiiibly liaving passed tlie statute of limitations which ( cfenda~lts prop- 
erly pleaded, the statute of 1931, which attempted to destroy defendants* 
defense of tlie statute of limitations, is inoperative and void as to tlifrri, 
I t  takes a x a y  vested rights of dcfendaiits and therefole is unconstitu- 
tional. Again me think under the proviso, the present ac;ion is exemptetl 
from tlic statute. Public L a w ,  1931, chapter 260, s ips: T o t h i n g  
liereiii shall prevent or prohibit tlie col~t i~ iuancc  and suing to complc t io~~ 
any of said suit or suits z l i ~ d c ~  t l ~ e  laws c.uisting a t  t h e  t i m e  of instiltitloll 
of said action." 

This case has been decided since the death of Judge Walter E. Moore, 
nlio lienrd this cause in the court below. I t  is one of t112 last appeals to 
this Court from tlie courts lie presided orer. I t  may not be out of p l :m 
to soy that  he died at an advanced age-full of honors. ,111 able judge, 
onc wlio did niuch in educational lines in tlic inountaili section of tllii 
ron~mon~veal t l~ ,  and his lore for his S ta te  was shown in many uplift 
morenients. F o r  tlic reasons gircn, the judgment of th2 court below ic 

.\ffirnied. 
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T0\Y1\; O F  1,UJIBERTON r .  GUIISEY P. HOOD, CO~IXI~SIOSEK OF BAslib. 
PLANTERS BANK -\KD TRUST COJIP,1ST, A K D  R. C. COPPEDGIC. 
T , I Q ~ I D A T I S G  AGEST. 

(Filed S February, 1033.) 

1. Banks a n d  Banking H (1-Right of bank t o  offset d e p o s i t o ~ ' ~  claim 
against depositor's debt  t o  bank. 

Upon the insolvency of a bank it has the right to offset an amount due 
n depositor against the depositor's debt to the bank if the depositor's debt 
has matured, or, even though the debt has not matured, if the depositor 
is insolvent. 

2. Same--Bank hcld not entitled t o  offset, nluniripal bonds owned by i t  
against t h e  municipality's deposit i n  the bank. 

A bank esccutecl bonds to secure depofits by an incorporated town. The 
bank refused to rencn. the bonds a t  their expiration, but entered into a 
written agreement I\ it11 the tonn whereby the town was "assigned" cer- 
tain of its nlunicipal bonds onned by thc bank to "protect it  against loss 
on account of deposits." The bank became insolrent. The municipal bonds 
bore maturity dates of 1933, 1041 and 1942, and a t  the time of the bank's 
insolrency were sellinr Iwlow par, althoush the town was solvent: Held,  
the bank \ \ a s  not elltitled to off'set the town's deposit against the munici- 
pal bonds onned by it, the ton11 being solrent and the bonds not having 
matured. 

3. Indemnity B a- 
An action on an "indemnity" contract in its technical sense could not 

be instituted a t  law until damages had been suffered, but a suit in equity 
could be maintnincd to enforce rights arising therefrom. 

4. Actions B a- 
Both legal and equitable rights and remedies may be maintained in onc 

civil action. Constitution, Art. IT, sec. 1, C. S., 399. 

3. Contracts B a-Intention of parties t o  contract will be given effect. 
In  interpreting a contract the intention of the parties as  gathered from 

the entire instrument will be given effect, but such intention may be 
sought from circumstances surrounding its execution, including the 
subject-matter, tllc relation of the parties, and the object of the agree- 
ment. 

(f. Banks a n d  Banking H (1-Town held entitled to  immediate sale of its 
bonds pledged by bank t o  secure deposit. 

A bank executed bonds to secure deposits by an incorporated town. The 
bank refused to renew the bonds a t  their expiration, but entered into a 
written agreement with the tow11 whereby the t o ~ r n  was "assigned" cer- 
tain of its municipal bonds owned by the bank to "protect it  against 
loss on account of' deposits." The bank became insolvent, and the town 
demanded of the liquidating agent the amount of its deposit, and sought 
to sell the bonds so assigned: Held,  the pur1)ose of the agreement was to 
grevent.damage to the town by reason of the loss of the deposit or the 
tying up of its funds, and the town is entitled to have the bonds sold 
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and applied to the payment of its deposit without having to wait until 
the amount of loss should be determined in  the process; of liquidation of 
the bank. 

- 1 1 ~ a . i ~  by defendalits fronl Kmall ,  J . ,  at C'haniberi, ID Seyteri~bor, 
103.2. From R o m s o s .  

The casc n a s  lieard 011 a11 agreed statement of fact<, the substailw 
of wliicli is as follows: 

Tlie plaii~tii? is a municipal corporatio~i;  the Planters l h i k  ant1 Tru5t 
Cornpaliy was engaged in the busiiiess of banking at Lumberton; the 
dcfendalit Hood is the Co~nniissioner of Banks;  and It C. Coppcdge is 
the liquiclatii~g agent of said balili. Tlic plai11tif7 requirxl tlic defellclant 
l~anlc as a depository of its futlds to csecutc~ a surety bolid to indcinnify 
it agaiust loss. Tlie bank gave the bond, and i t  rcmai i i~d ill force from 
1925 until 1 July,  1931, wlien the bank refused to wicw tlie bond. 
Tlicrcupo~i the plail~tiff ant1 tlic defenclai~t ba l~k  entcretl iuto the follon- 
ing contract : 

"Lumberton, X. C., 1 July,  1931. 
Planters Brink a ~ ~ t l  Trust  Conlpany.-City. 
Gentlemen : 

This is to certify that tlie tow1 of Lumbertoil holds $8,000 of t o \ \ r~  
of Lumberton municipal bonds assigned by you to it in lieu of a survty 
bond in a like amount to protect the town of Lurnbcrtclil from any loss 
on account of deposits made by the said town with you. The town of 
Lumbertoll agrees to be rcspomible for the safe-keepi~~g of said bonds 
until the conditions untlcr which the assignment has bee 1 made are fully 
tlisoliarged and a t  that  t ime the same mill be redelivered to  the Planters 
Bank and Trust  Company. As  an  evidence of this mutual  agreement 
between tlie town of Lumberton and the Planters Bank and Trust  Corn- 
pany, this letter is approved by the signature of tlie Planters Bank and 
Trus t  Company. 

This 1 July,  1031. Town of Lumberton. 
B y  E. M. Jolnson,  Mayor. 

,Ittest : R. W. Wishart, city clerk. ,ipproretl: Planters Bank and 
Trust  Company, by I<. ?;I. Barnes, president." 

The execution of this contract mas approlet1 by the pi-oper authorities 
representing the plaintiff and the bank. The bank then turned orcr to 
the plaintiff $8,000 in the bonds of the town of Lumberton which were 
the property of the bank. Tllesc boiitls were as follows : Funding Bonds, 
Bos. 24, 25, and 26 in tlie sun1 of $1,000 each, due 1 April, 1935, bearing 
interest a t  676 ; Street Improvement Bond, KO.  76, f ,r $1,000 due 1 
April, 1941, a t  6% interest; Strect Improreme~i t  Bonds, Nos.' 77, 78, 79 
and 80, each in the sum of $1,000 due 1 April, 1942, bearing interest a t  
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6 % .  These boritls a r e  110w held by tlie l)lai~ltiff.  O n  19 December, 1931. 
tl~c, 11:11lli c los (~1  i ts  doors alld the Comniissio~ler of Banks  took charge of 
the affairs and 1)l:lccd i t  under  the ~ n n n a g c m e ~ i t  of the l i q u i c l a t i ~ ~ g  agent. 
011 tllc d a y  the bank n a s  closed t h e  plaiiltiff 11:d on deposit the s u m  of 
$G,SSi.C,G, and  ziliccx that  t ime has  tler~~ancletl of the b a ~ l k  tlie l )a jmtJnt  of 
the said a ~ i ~ o ~ ~ i i t ,  anil lias ~lotifictl the  C l ~ i ~ ~ i ~ i i s s i o l ~ e r  :1n(l l iql~idat i l lg  
a g e ~ l t  that  it noul t l  atlrertisc ant1 v l l  the ho~l t l i  roferretl to uilless tllcs 
a rnou~l t  of t l epo~i t  \ \ a s  pritl .  Tlie tlefelidants tliweupon offerd to :illov 
tlic~ l ~ l a i ~ ~ t i f f  to r c ~ t n i ~ l  a, i ts on11 l ) r o l ) ( ~ t  free f rom ally claim or (10- 
lrimtl of tlic tlc~feutlant bmik enougl1 of tllc n11111icil):ll b o ~ i d s  to :rggregatca. 
inclutlil~g i ~ l t t ' r c ~ t ,  tllc1 5uri1 of $6,h::I.G6, tllcl rcnlaiirdcr of the said $3,000 
In bon(l$ to lw return('d to tlie tlefe~~tlaiits.  Tilt) t1efentl:nits lnade 3 1 1  altern- 
ntixe l ) ropos i t~on  to ~) : I J  to t h e  l ) l a i ~ ~ t i f i  f r o m  t ime to tinw i n  the or- 
tlcrly liquitlatioll of t l ~ e  ballk sunlz of rnonc,y a g g r c 3 g a t ~ ~ g  tllc amoullt of 
deposit. T ~ I P  ba~i l i  ib yet ill process of liquitl:~tioli :rnd it  caill~ot be tit,- 

tc~r111111~~1 n l la t  clixidciid it  -111 be able t o  ]lay, or \ ~ l ~ c t l l e r  i t  n i l l  11e a l ) l (~  
to ,iatiifv i n  ful l  tllc. deni:l~ltls of its creditors. T h e  b a d <  has  110 fu~ltl.; 
nit11 nliic.11 to l)nrc,llaw tlie bond,. l'lic bonds :ire not listod up011 a u j  
itnck escli~uigc t l ~ ~ t l  ~ \ l l i l t ~  t l ~ e  toni i  of Lmliberto~l  is  fiilallcially sol\ont,  
still 011 accwuilt of tlie loilg c.sistillg fillanci,d tlepressioll and  tlw tinic of 
:~lniost I\ orltl-nitlr ccoiiornlc tli>tre>i, said b o ~ ~ t l i  nou ld  not briilg, if so111 
at  t l ~ i *  t i n ~ c ,  rnolScx t l l a l ~  sc\r l l ty  per  w11t of their  p a r  or fa re  xaluc,. 
( ' o ~ ~ t l i t i o ~ l i  :rrc v  or^ 11on tllall t h y  11 c'rc 1\11(w ialtl 1)allk c+lowl its door>. 
: I \  witl  bo~itls coulti h a l e  bw11 soltl tlien fo r  85 per cent of their face 
\ aluc., n lit r: :is I I O T \  t h ~ y  C : I I I I I O ~  be sold f o r  more tlian 70 per  cellt thereof. 

Upon tlicl foregollig facts, tlie court rendered the following judgnlent : 
F i r i t  : 'I'liat the plaintiff h a r e  a d  recoler  of tlie defendallt, l'laiiters 

13ank a11t1 T r u ~ t  C'olnpa~ly, t h e  suiii of $6,531.66, nit11 interest thereon 
f rom 21 I)ercmbcr, 1931. I t  is  fu r ther  co~lsitlcretl antl adjudged tha t  ill 
tlcfault ill tlw p:iyil~eut of said sum n i t h  intercst and costs into the offiw 
of the rlcrlr of this  court n i th i l l  90 days f r o m  1 October, 1932, said 
I)ontls hv sold to s:rtisfy the  a inou~i t  f o r  nllicll jutlgine~it is ~ l o m  rendered 
111 faxor  of tlle plaintiff. ln t l  R. TIT. Wishar t  is  hrroby appoilited a s  
cornmissioner to make sale of said bonds and  he  n i l l  scll same a t  public 
:~uct inn to the highest bidder f o r  cash ot t h s  courthouse door a t  Lumber- 
ton, N. C., af ter  first adrer t is ing tlie t ime  and   lace of sale f o r  30 clay5 
a t  tllc courthouse door :lid four  0 t h  public places once a week for  four  
necks, and  also by publication once a neck  f o r  four  col isecut i~e weeks 
i n  sornc ncuspapcr  publishetl i n  said county and lie will file his  report 
of sale i n  the  office of the clerk within ten days thereafter.  

I t  is  fu r ther  considered a n d  adjudged t h a t  t h e  plaintiff recoyer of 
tlic defenda l~ t  the costs of this  action a s  taxed by the  clerk. 

T h e  defendants excepted and  appealed upon assigned error. 
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A \ ~ ~ ~ ~ ~ b ,  J .  'l'l~e l ' l a~~ters  1h11k : I I I ~  T r m t  (.'oni1~11y. :L corporat1011 
cllgaged in tlic b u s i l ~ c s  of banlri~lg, hcltl f n ~ ~ t l i n g  a l~t l  strcct i~nprove- 
~ n e n t  bonds issued by tlie plai l~tif i  ill the sun1 of $9,000, payable on 1 
* l i d ,  1935, 1941, and 194.2. 0 1 1  19 I ) cc~nber ,  1931, it closed its doors 
and thc Commissioner of Ballks took charge of its :isset:. ,It that time 
the pl:~ilitiff liad on deposit ill the baulr the sulii of $13,8:11.66, which 
was subject to cli~cli. For  :L number of ywra  prior tlierc to the plaintiff 
had deposited funds in tlic bank, and in 1025 had passed a resolution re- 
quiring the bank to execute :I  bolitl pnyablc to the tonn to protect it 
against the loss of its deposits. U ~ O I I  the rcfuwl of tlic ba111r to relIe\\ 
tlie bond, tlic parties ellttwd into the vritteli contract set out in the 
statement of facts. The l~lnil~tiff  dcn~: l~~t led  payment of ~ t s  deposit autl, 
upon the refusal of the Con~nlissiolicr of Balilrs to makc payment, 
brought suit to recover tlic amount of deposit and to get an order for n 
sale of the bonds it licltl as security. The  defelltinnts re.isttd judgn~cwt 
on tlic ground that the ba11k owned the b o ~ ~ t l s  and liatl a right to offset 
against the plailitifi's dcll in~~tl  tlie amount due the plaintiff on its deposit. 
The  plaintiff del~ietl the asscrtetl right of set-off or couutlw-him. 

There is diwrsity of ol~inion and conflict of authority concerning the 
offect on thc right of set-off of tlic iniilinturity of a (.lain1 a t  the time 
insolrency proceedings arc begun. .l discussion of the question with 
xnnotations appears in the f o l l o ~  iug cases : G c ~ s c f  u C'orp. v. E q u i t a h l , ~  
7'rust C o m p a n ~ ,  43 -\. L. R., 320; Y ~ ~ u d c n f i u l  Rea l ty  C'o. ( 1 ,  Allen,  25 
ibid., 935; S f c c l ~ n a n  c.  J f c h l e y ,  32 L. R. A. (N. S.), 1060; Richatdson 
I?.  - lndcrson,  2 5  L. R. .I. (S. S.), 393; S a d v i l l e  T ~ u s t  Po. v. F o u r t h  
Sationcrl B a n k ,  15 L. I<. A.,  710; Firlelify Trus t  a l ~ t l  S c f e t y  Vault Co. 
2'. X e r c h a n f s  X a f i o n a l  B a n k ,  0 L. R. B., 108. 

The decisions of this Court a re  in accord with those T hich hold that  
a bank may offset tlie amount i t  is due for deposits again:t the indebtcd- 
lless of a depositor if the depositor's indebtedness to the bank has 
niatured or if the depositor is insolrcnt. The  principle is stated as fol- 
l o ~ r s  in I l o d y i n  u. Bud;, 124 K. C., 510 : "A bank hris the right to 
apply the debt due by it for deposits to any iuclebted~~ess by the de- 
positor, in the same right, to the bank, provided such indebtedness to the 
bank has matured. B a n k  v. H i l l ,  76 Ind., 223; K n a p ~ ~  v. Cowell, 77 
Iowa, 528; Coats  v. P7-esfon, 105 Ill., 470; B a n k  v. B o u e n ,  21 Kansas, 
354; Clark v. Bank-, 160 Xass., 26;  B a n k  v. A r m s f r o n g ,  15 N .  C., 519; 
A l h e i ~ c h  1%. B a n k ,  I1 Mo. App., 144;  Morse on Banks, sec. 324; B a n k  u .  

Icughes, 17 Wend., 94;  E y r i c h  v. B a n k ,  67 Miss., 60. Even if the in- 
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tlebtedness to  tlie bank h a s  not matured,  if the depositor becolnes ill- 
solvent, the bank by vir tue of the  r ight  of equitable set-off m a y  apply  
thc deposits wit11 it  of such debtor to  h i s  indebtedness. Danzmoiz v. BURL, 
50 Mass., 1 0 4 ;  E' lo~ir  CO. v. B a n k ,  90 Icy., 2 3 3 ;  T ~ u s t  Co.  v. Haid . ,  9 1  
Tcilll., 336; Sc'ctl ( ' 0 .  1 , .  I Ia lmnge,  96 G:L, 234;  W:itcrnlnn on Set-off, 
432.'' 

Tlic r t l e r s a l  of aliotller l)ropositioli la id dowil ill t h a t  case clocks liot 
afi'cct this  s ta tcnlel~t  of the  law. I l o d g m  v. l l n ~ z X ,  125 S. C., 308. I n -  
t l ~ ~ l ,  tliv 11rillcil)le i t  appro\ecl in  J l o o w  r .  B U T I ~ ~ , ,  173 K. C., IS:!; Il'ru\f 
C ' o .  I .  7 ' 1 n s t  Co.. 1SS S. C., 766;  G m l l a r i ~  7 % .  Tl'arcl~ouse,  180 S. C'., 
.i33; 7 '1  u.\l L'o. L .  S p e n t c r ,  103  K. C., 743;  C o b u r n  v. C'ars tarphcn,  
104 S. C'., 3Gb. It is ~~cc t l l css  to  re^-irw the  several tlccisioi~s ill wliicll 
tlie question is discussed. TYe do not regard I l a c i s  1 ) .  V f g .  Co., 114  
S. C'., 331, \\liicli deals n it11 tlie cross-dt~mantls of insolve~lt corpor:rtioli~, 
;IS ncoess:~rlly i l l  conflict witli these cases. 

111 their  briefs tlie t l ~ f e n t l a l ~ t s  seem to conccdc the g?lieral pi-illciplc 
:IS t1eclarc.d ill I l u t l y i n  L,. B ~ I I X ,  s u p r a ;  but they say tha t  since the  bo i~ds  
at this  t ime n i l1  not sell f o r  more t h a n  70 per c c ~ i t  of their  p a r  value, 
the plai i~t i f f  i~ fo r  l)r:~( ' t ical pur1)oscs i l i so l~  cnt. W e  cullnot ngrce \\it11 
tllc. t l(~f(~nt1uiit~. I t  1, :~tllilittctl tha t  "the t o n u  of Lumbertoll i s  fillall- 
calally solvent." Tlic ~l lar l ic t  value of the best of securities fluctuates. 
r 7 1otl:iy it m a y  be 1011 a l ~ t l  tomorron- it  nuly bc liigli; i t  is not alway. 
t lc tcrnl i~~et l  by tlie qucstioil of tlie tlcbtor's finaucial stautling. O u r  con- 
rlusioll, tlicrcforc, is this : S i i ~ c c  tlic t o ~ v i ~  of Lumberton is so lwnt  and 
the bonds : ~ r c  not clue, the riglit of sct-off is  preclutled. 

' 1 ' 11~  tlcfc~iltlallts raise ai~ot l ier  question. T h e  Lailk assigned tlie bonds 
to thc l ) l :~i~i t i f f  "to protect t h e  town of Lumberton f r o m  a n y  loss 011 

account of tlcposits niatle by tlie t o n n  nit11 the ba~lk."  T h e  defendnlith 
say tha t  even if tlie doctrine of offset o r  counterclaim is not applicable> 
Ilcrc the plaliltiff callnot sell the  bonds un t i l  t h e  liquitlatioii of the b a d <  
is co ln l ) lc td  autl the pcrccntage of i t s  delinquency is cleterininecl. T h i s  
posi t ioi~ can be sus ta i l id ,  if a t  all, only upon the  tlicory tha t  the coil- 
tlsnct I ~ c t v e e n  the parties is strictly a contract of i ~ ~ d e n i n i t g .  

Tcclliiic,~lly tlie uor(1 " int l~mll i fy" is  used ill tlic sellse of giving 
security o r  i n  tlie sense of relieving a p a r t y  f r o m  liability fo r  accrued 
tlnmagc. I n  a bro:1d sellse indemnity siguifies t h a t  n.llicll is given to a 
person to save h i m  f r o m  suffering damage. 31 C. J., 410. Under  tlic, 
former practice if a collateral obligation was i n  strickness a n  indemnity 
1111 action a t  l aw coultl not ordinari ly  be mail~tailiecl un t i l  some actual  
loss o r  damage h a d  beell suffered, but  a suit could be prosecuted i n  n 
c~ourt of equity if i t  was neccsrary for  tlw prcreiltion of wrongs or  t h e  
cilforccmeilt of r ights  grovi i ig  out of tlic obligation. l l i l l i a ~ d  v. S e l l -  
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hcrry, 133 S. C., 104; Burro l ighs  1 . .  ,llc.Yeill, 22 N. (I., 297. Tlic diq- 
t i ~ ~ c t i o n  betwren actions a t  law alid suits ill equity l i , ~ s  bee11 abolished 
: I I I ~  uildcr t h e  prevnililig system a civil a c t i o ~ i  is il proceeding for  thc  
c~i~forccincut o r  protection of R riglit or the  redress 01' p rwent ion  of ;I 

wrong. Constitution, Art .  IV ,   st^. 1; C'. S., 390. 
111 the interpretat ion of c o ~ i t r a r t s  the i ~ ~ t e i i t i o i ~  of the part ies  as c3ui- 

bodied i n  the  en t i re  instrument  is t h e  end to be a t t a i i ~ d ,  but the  iiitcw- 
tion niay be sought f r o m  tlie circuinsta~ices s u r r o u ~ i t l i i ~ g  i t s  execution, 
including the subject-matter, the relatioil of tlie par t i ts ,  and  tllc object 
of tlie agreclnri~t .  Xi11iwlun 1 ) .  l l o d y i n ,  131 X. C., :,SB; l l o m f h a l  I , .  

l l o u s c o f f ,  154 ;hLT. C,, 228; T l ' i l ~ y  I ? .  L u ~ n l i c ? .  ('o.. 13G N. C., 210; Fatist  v. 
Rohr,  166 N. C., 157 ; B a n k  I ? .  Retlzc'ine, 171 S. C., 3.59 ; R i n g  z.. Dnucs, 
190 N. C., 737. 

T h e  manifest purpose of tlic contr:lct in  qucs t io~i  wa , to  prevent tlaiii- 
ngc to tlic plai~i t i f f  by tlic b a ~ k ' s  l ioldi~ig tlie funds  !,ubject to use O I I  

demand of t h e  depositor. Tlic plailitiff is  not a n  individual  bu t  a munici- 
pa l  corporation charged wit11 the  performance of duties necessary t o  i t s  
g o w r ~ i m e n t ;  f o r  i ts  functions a r e  governmental as  n c l l  a s  municipal.  
F o r  pui3poses of local ndn~inis trat ioi i  i t  m a y  be deenictl all agency of t l i ~  
State .  I n  tlie conduct of i ts  business dcposi t i i~g aiicl wi liclraning mo~~c .y  
m a y  usually be rcgardcd as  a dai ly ilicidcnt. Securi ty  f o r  prompt 1x1,~- 
nleiit m a y  bc d c i n a ~ ~ d c d .  111 tliis case t h e  bonds were accepted by  the  
plaintiff ill l ieu of a "security bolld." T h e  obvious purpose would be clr- 
featcd if the  funds  were dissipated or "tied up" for  the indefinite period 
required for  tlie liquiclatio~i of t h e  bank. W e  arc, t l ie~cfore,  of opinion 
that  the plaintiff is not required to an.ait final scttlcnlent by the  Colil- 
missioner of Banks  but m a y  procecd a t  once to sell the  bonds lir~ltl :I \  

collateral security. J u d g i n c i ~ t  
Affirmed. 

H. W. BATICBIAN v. JESS BROOKS a s D  W. JI. RI'F'I'ER LUMBER 
COMPANY. 

(Filed 8 February, 1033.) 

1. Master a n d  Servant G +Evidence of negligence in tliis action against 
logging road held s~lfflcient t o  be submitted t o  jury. 

I n  an action to recover damages of a steam logging or t ram road and 
its foremnn, evidence tending to s h o ~  that the defendant company failed 
to repair or use air  brakes on its cars and that the plaintiff was injured 
by slipping and falling between the moving cars while attempting to apply 
the hand brakes thereon by walking or running between them and using 
n brake wrench, nnd that the defendant's foreman and alter ego had 



directed tlie plaintiff to apply the  brakes in this dangerous manner,  is l ~ e l t l  
sufficient to be submitted to thc jury on tlie issuc of tlie defendant's a c  
tionahlc negligence, t he  rules n s  to contributory negligence and aqsuinli- 
tion of risli l)reic.ribt.cl by  C. S., 3467, 3465 appl3ing t o  the action. (' S .  

3470. 

2. Master and Servant G c-Provisions of C. S., 3467, 3468, apply to 
action a@nst logging road by injured employee. 

The 1)rovisions of C. S., 3467, t ha t  in actions against  a railroad coin- 
lmny by a n  employee thereof contributory negligence shall  not bar  re- 
covery but shall be considered only in  diminution of damages and tha t  
no rmployee shall be held to have bee11 guilty of contributory neglige~lce 
where tlic r io ln t io i~  of n s ta tu te  e i~actcd  for  t he  safety of employees 
contributed to tlw iiijurx o r  the in jury  was  caused by negligence, aud 
the prorisions of C'. S.. 3465 t ha t  no employee sliall be hcld to have 
assunled risks resulting from the  r io la t io i~  of such safety s ta tu tes  by the 
employer or froin i t s  negligence, apply to an  action by a n  employee of a 
logging or train road to recorer clamagcs for ail in jury  suffered by hiill 
ill tllc performance of his tlutics. ('. S., 3470. 

8. Same-Where rule for safety of emp1o~-res is ~onstantly vio1atc.d to 
employer's kno~rledgc it becomes a d e a d  I T I I ~ . .  

Where a rule promulgated by a n  employer for  the  safety of employeeh 
is constantly and habitually violated by the  enlployees for  a long lxr iod  
of t ime to the  k i~on ledge  of the  employer o r  his alter ego the  rule becomes 
a dead rule and  i t s  violatioil by a n  employee may  not be set  up  a s  
contributory negligence in nn action by the  employee to  recover clamaces 
for a negligent personal injury.  

4. Evidence li +Testilnony of witness in this caw as to effect of l ~ a n ~ l  
and air brakes held competent. 

In a n  action by a n  employee against  a logging o r  t r a m  road to  recover 
for  injnrics received hy the  employee \vliile at tenlptiny to nplrly n 11;nitl 
brake on the  cars,  the a i r  lurnkrs tliereon harill:: Iieconie in such stnto of 
disrepair :IS to rcuder the111 11seless. tlle a~l~mission cif test imo~iy of \\.it- 
llcsses of years of rsper in ice  : ~ ~ i c l  \~ . i t l l  11erso11:11 l i~io\\ lecl~c of the facts as 
to the  olic~ration of hantl ant1 a i r  brakes and a s  to wlletlier tlw injury 
could 11tlvv lice11 :rvoidcd hail tlic a i r  1)rnkes been rrpniretl :11111 1istv1, i s  

hcld not to constitute rerersible error.  

5. Appeal and Error J c- 
An c scc l~ t io r~  to the  admission of i i l com~e tcn t  evidence will not ordi- 

nari ly be considered \illere evidence of the same import  is  la ter  aclmittctl 
without objection. 

 PEAL bg defer idants  f r o m  S f a t k ,  J . ,  a r d  a j u ry ,  a t  A p r i l  T e r ~ i ~ ,  
1932,  of 31.icox. N o  e r r o r .  

T h i s  i s  a n  ac t ion  f o r  ac t ionable  n e g l i g c ~ i c e  b r o u g h t  by p ln i i~ t i f f  a g n i ~ r s t  

t lcfendants,  a l l eg ing  damage .  
T l i e  p la in t i f f  was a n  employee  of tlefeildaiit TV. 31. R i t t e r  L u n i b c r  

Coinpally,  n h i c l i  w a s  engaged  i n  t h e  gcl iera l  l u m b c r  bus iness  i n  31acoii 
County, K. C. I n  connection w i t h  i t s  buqiness i t  h a d  a l a r g e  hani l  mi l l  
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located a t  Rail~lsow Springs, in said couuty. I t  owned a ytaudard gauge 
railroad of somc sc\,rli miles, which went back intc its lands in tlic 
woods, to haul  lumber to its band mill. I t  operated over the tracks for 
the purpose, locomotiw engiues, trains, and cars. T l ~ e  defendant, Jee.: 
Jhooks, wrs  defendant Luinber Comp:niy's general wootls superintcl~tlcllt 
tlnd train forcnian, with the power aud authority to l i r e  a d  discliargr 
l~antls. IIc. employed the plaintiff to work for the Lumber Comp:~ny. 
Before his injury, 011 14  July, 1931, he  had bcen working as brakenla11 
smile four years. Tlic plaintiff alleged that  at tllc time of liis iujury 
, , . "it n;ls tlie duty of the. tlefclitla~~t Jess Ihooks and the dcfcntlant W. 31. 
I t i t tw  Lunlbcr Conil)al~y to furnish a ~ l d  lwovide for tlic plaintiff i n  tlir 
osercisc of re:lsol~al)le n11t1 ortlinary care a rcaso11:tbly safe and suitablr 
1)lnco in vliicli to perform the work rcquirccl of hini, ;i~itl to furnish autl 
~)rovitlc for tllr us(, of tlic plai~ltiff wl~il(? cngagcd ill t l ~ c  l)erfor~ti:l~~c-c~ 
of liis said dutim iu the course of his said employme~~t ,  reasonably safr 
ant1 suitable appliances, ways, means, methods and equipment with I\-liirli 
to perform his said tlutics, and i t  was lilrewise tlie dnty of the said tlc- 
f ,w t l a~~ t s ,  and each of them, to provide the plaintiff w. th sufficient nu~i i -  
her of cornprteut cola1)orers aud assistatits and v i t h  reasonably safe alltl 
s ~ ~ i t a b l c  cars! nit~cllii~cry a11t1 cqui l~~nei l t  wit11 which to do ant1 perfor111 
thr clntits required of him, and also to warn and instruct tllc plnit~tiff of 
: I I I ~  risk or tl;~ngcr i ~ ~ c i d r n t  to the performance of his saitl work, to i1w 
r11t1 tlint tlic 1)lailltiff miplit perform his said duties without any unnccrs- 
w r y  risk, 11axartl or tlal~gc'r to his life or l imb; but that the said defentl- 
auts, Jess 13rooks ~lild TV. h1. Ritter  Lunlber Company, ill riolation of 
tlic aforceaicl tlutics incumbent upon them were nci:ligcnt upon saitl 
occasio~l, ill that  d~fendan t s  (lid ncgligelltly, carclcs::l,~ and recklessly 
ol-tl(,r nnd direct this plaintiff on this occnuio~~ and nt divers other tinlcs 
to go betn .ee~~ said railroad cars n.hcre same xe re  roupled together ant1 
wall; :111tl run  alollg the cwds of the cross tics l)rojccting from the steel 
13nils of saitl railroad trt~cli in order r o  :~pply t l ~ c  b r ~ l i c s  to m ~ d  up011 
the cnr then bring 1)ulletl 197 a locoli~otirc engine, witllout proriding tho 
plaintiff in the cscrcaisc of rcasonahlc and ordi~lary  care suitable equip- 
~ I I C I I ~ :  W : I ~ S  or nlrnns to apply saitl hr:llws v i t h  reasonn1)le s:~fcty to 
h i 1 1 1 1 f .  . . . I)cf(~l~tlants ortlcrctl :111d tlirected the plaintiff to go 
i l l  bet~wcw said cars nl~tl npply the hrakcs thereto n.it:i a bralie wrcrlt~h, 
u~hcreupon this plaintiff protc>stctl mltl requested tlie snit1 defendant to 
provide other ways and means of applying the brakci: to said cars and 
r c q ~ ~ d t r t l  of thr  said train forcman that 11c alitl the d~ ' fmdnn t  company 
furnish a wheel brake or air  brakes for tlie operation of snid care, a~l t l  
plaintiff alleges that  the saitl tlcfcndant negligently rcfusctl to p r o ~ i d e  
,<:tic1 ~vhccl brakc, air  brakes or other ways and means to  apply the brakes 



to ant1 upon tlw wheels of said cars. . . . While the plaintiff ill 
nbcdic,iicc, to the orders of the cltfel~tlal~t, Jess ljrooks, was T! alkil~g or 
1'uimii1g along said cross ties betveen said cars for tlie purpose of apply- 
I I I ~  th(> brakes thereto, was caught by the wheel of one of said freight 
vars and n a s  t l i r o w ~ ~  \\it11 great force a~i t l  riolenee to and up011 tlie 
track and cross tics mid tliereby run over, cruslicti, bruised and ~naligled 
by wid  train, and snit1 train J\ as negligently and carelessly operated and 
ruii over tlie left leg of plaintiff on said occasion, cutting, bruisiug ant1 
breaking the bones of plaintiff's said leg i11 such a n a y  and manner l ~ 5  

to make it necessary for plaiutiff's said leg to be nmputatrd about 5 
111clirs abo\ e the knee joint. 

"That when plai~itiff TKIS caught by the nliecls of said log ear 011 saitl 
occasion he was knocked donil and dragged along said track for a ciis- 
tance of 18 feet or nlorcz b ~ f o r c  said trail1 was stopped, ant1 plaii~tiff 
here avers that if saitl train had been properly equipped with air  brakes 
that  same could have been stopped before plaintiff's lrg nns  crushed, 
broken and bruised as aforesaid. 

'(That someti~ne prior to plaiutifi's aforc~baitl i i~juries,  tlic drfelitlant 
company had its cars mid engines equipped nit11 air  brakes, but negli- 
gently allowed and pcrmittctl tlic air  hose 011 said train to get out of 
order and use and failed to keep snnle in proper repair so that the air  
could be applied to ant1 upon the wheels of said log ears in order that 
said train iiiiglit be opc~atcd  \\it11 safety to plaintiff and his eoemployees. 

"Tliat on tlic date of the aforesaid injury, plaintiff was a young niau 
23 years of age, strong, able-botlirrl, industrious and of good habits, and 
had been for wrera l  years prior thereto regularly einployed a t  good 
wages and O I I  the date of said injury was rewiring tlie sum of $3.25 
per day. 

"Tliat the aforesi~itl carclebs, ~lcgligent, n i l fu l  and reckless acts a11d 
conduct and omissions of tlic defendants, and each of them contributed 
to arid were the dirwt and prosimnte, c30ncurrent and joint cause of tllc 
plai~itiff's said illjury and w f f ~ r i n g ,  all to 1iis great damagc in the sum 
of $50,000." 

The defendants denied the material allegations of tlie coinplai~it of 
plaintiff as to negligence, and set up the plea of contributory i~egligeiiee. 

"Tliat if the plaintiff n a s  injured by reason of ally ncgligence on the. 
part of these de fenda~~ t s  01- eitlier of them, which is espressly denicd. 
he contributed to his injury by his o~r.11 negligence in ncgligentlg a~i t l  
carelessly violating ordrrs and stepping across tlie railroad iron when 
the train was moring only two or three miles an hour, and but for his 
ilegligrmx no injury ~vould h a r e  occurred and such contributory negli- 
gence on his par t  is expressly pleaded in bar of any recovery in this 
cause." 
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BATEMAX 2;. BROOKS. 

The  issues submitted to  the jury and their answers .liereto and judg- 
i l~ent  on the verdict were as follows: 

"This cause coming on to be heard and same being heard a t  this the 
April Term, 1932, of 3Iacoii Superior Court, before the EIonorable >I. 31. 
Stack, judge presidii~g, and a jury, upon the follonin; issues: 

L'l. Was the plaintiff injured by the negligence of ,he dcfeiida~its a, 
:illeged ill the complaiiit ? 

"2. Did tlie plaiutiff by his own ~ i e g l i g e ~ ~ c e  contribute to his injuries 
a h  alleged ill the ansuer 2 

LL3. W11at daiiiage, if any, is tlie plaintiff entitled to recover? 
"A~id  the jury l i a~ i i lg  a~is~vereil  the first of said iswes Yes and the 

becontl of said issues KO, and the third of said issues $9,000; 
is ~iow, up011 motioii of Edwards & Leatllerwood, attorlieys for 

the plnilitift', co~isideretl, ordered, adjudged and decrecd that  the plain- 
tifl' 11. W. Batemau liavc arid recol er judgment a g a i n ~ ~ t  the defendants, 
Jess Brooks and W. N. Rit ter  Lumber Company, i n  the sum of $9,000, 
together ni t l i  the costs of this action to be tased by the clerk of this 
court." 

'l 'l~e tlcfe~idnlits csceptcd a i d  a s s iped  error to the juclgrrielit as sigi~etl 
:11i(1 i~iatle lluincrous other exceptioiis and assignments of error and ap- 
pcalctl to the S u l ~ r e n ~ e  Court. Tlle material cvidencc. necessary for n 
dwiriio~i of tlie case will be set forth in the opinion. 

C ~ a r m s o s ,  J. The defendant at tlie close of plaintiff's evidence and 
at tlic close of a11 tlie evitlence made motiol~s for judgrient as in case of 
~ ~ o u s u i t .  C. S., S G i .  The court below orerruled these motions and in this 
we can see 110 error. 

We think tllc e~ idence  of plaintiff \ \as sufficiellt to he submitted to a 
jury and fully warrnlitetl the verdict and  judgnient. The action is for 
actionable negligence. T e  t l h k  tlie el-idellee support: fully the allega- 
tiom ill tlie complai~lt. The defendalit tlm~ied ncgligellce and set up the 
plcn of colitributory negligence. The plaintiff was ari employee, a bralre- 
rnnn for tlie defc~itlant Rit ter  Lumber Compaily's railroad, and had beell 
ill the e~nploy of defelidant Lumber Company for four years when in- 
jured, 011 14 July ,  1931. At  the time of the injury lie was 23 years 
old, neiglletl 190 pounds, earning $3.25 a day, "VYIS llealtliy and stout 
as a mule." The train ran  over his left leg and it had to be amputated 
ahout tliree hours after tlie injury, about five inches above tlie knee 
joint alitl he is: a cripple for life. The  train he was worlring on was 
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s t a ~ ~ d a r d  gauge. The  Lumber Company had a large band mill a t  Rairl- 
bow Springs, 2nd the railroad ran about 7 miles into the woods to get 
timber from the lands of dcfendalit Lumber Company to haul it to the 
band mill. 

C!. S., 3-16;, is as fo l lo~rs :  "In all actions hereafter brought against 
ally conlrnori carrier by railroad to recover danlagcs for personal injury 
to an cniployx, or \\.here such injuries have resultctl ill his death, the 
fact that the employee may have been guilty of coutributory negligencc~ 
sliall )lot bar a recovery, but the damages shall be diminislied by the jury 
111 proportion to the amount of negligelice attributable to such ernployccx : 
Prov~ded,  hoiceuer,  that  no such employee who may be injured or killed 
shall be lield to h a l e  been guilty of contributory negligence in any case 
\\here tlie violation by such cornmoll carrier of any statute enacted for 
tlie safety of employees contributed to the illjury or dca t l~  of suc-11 
etriployee." 

C. S., 3468 : "111 ally action hrougl~t against any common carrier under 
or by virtue of any of tlie provisions of this article to recoler damages 
for l~ l jur ics  to, or the deatli of, ally of its ernployecs, such cmployee 
shall not be held to ha l e  assunled the risk of 11i5 eniploy111c11t 111 :my 
rase nliere tlie violation by such common carrier of ally statute enacte(1 
for the safety of employees contributetl to the injury or deatli of iue11 
employee or tlie deatli or irijury was caused by negligenw." 

C. S., 3470: "The provisions in this article r e l a t~ng  to liability for 
tl:mages shall also apply to logging roads and tramroatlb." 

1 x 1  Y f c u  a r t  v. Lumber Co., 103 K. C., at p. 141, the follo~r ing obscrra- 
tion is made: "But since tlw act of 1019, chap. 275, C. S., 3470, s;llne 
applies \\it11 equal force to logging roads a ~ ~ d  traniroads." I ~ l l e ! ~  L 

Cfoop~7~uqe C'o., 194 X. @., at 13. 255; Jloore v .  I lawl s ,  196 S. C., at 1) .  
1 2 9 ;  Sarnpson T .  Jackson Uros., 203 N. CY., at  p. 417. 

A11 tlie eridence was to the effect that the defendant, Jess Brooks, was 
tlw forcnlan or supwintendent, an alter ego of defendant Lumber Com- 
pa11y. Rob/nson v. I c cy ,  193 S. C., a t  p. 811. At the time plaintiff was 
injured, eight rars ve re  attached to the engine, heavily loatled with 20 
log2 to a car, going donn hill on n. 7 per ceut gradc. ' I ' h  track naq  56 
iilcl~cs n ide  m ~ d  the brake wreiich r a s  18  to 20 inches lorig, nhicli na. 
give11 plaintif? to use. 

Plaintiff, unohjected to, testified : 
"Q. What ordcrs did Jess Brooks give you about tlie matter, if a n y ?  
A fen days before I got hurt they suggested not to elide no nhcrls 

aud I liinde tlie statement I could not do it the way n e  had to apply the 
bralies and lie said to run along slow and do it. 

"Q. JTlio! A. Jess Drooks. 
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"Jess Brooks was superintei~dent and train forcinan over all tlic 
trains and woods. I3efore this tinir, lie told us what to do with tlic train.  
H e  told us to go in there m d  apply tlie brnkrs on this car and run dong  
slow and do it. TT'cll, as I stated n ~ ~ l i i l e  ago, a f e n  days before I got 
hur t  there Jess lZrooks told nle to quit sliding the wl eels. That  nirnll. 
if you slitlc them O I I  tlie rai l  you \war  them out. 

"Q. How would you slide them? .I. By tying ~p the brakcs too 
tight, and I told h i ~ n  I could not keep from sliding tlieni tlie n a y  I\ (, 

liad to brake. 
"He said keep going oyer them and they ~ ~ o u l d  riot slitlr. H a d  to t i t ,  

tlie brakes up  and if you tird them up TI-it11 the train standing still ant1 
then niove it tlie ~vheels n-oulcl be slidi~ig. H e  said to ksep qoing o w r  thc~ ? 
brakes and release them so as not to slide the n l i ces ;  zf a m a n  gar\ 

orel* t h e  b m h c s  t o  wlcase them, Aacc to go  in be tweeu them on f h r  
groziud to  do  i t .  . . . H a d  to put tlic wrench in the socket, it  v n s  
over 15  inches inside the rai l  and had to put  them in and pull arountl 
and after went so f a r  couldn't pull any further and lad to take it out 
a ~ i d  set it back again. To (lo tliat I had to go iu bctwcen the car*. 
. , . W11w you vent  bctwccli the cars to apply this brake and brak(x 
wrench you had to step over the rail to the brake if you had any p o w r  
to put the brake on. 

",It the time of the accident, tlie track where I got I ~ u r t  was built 
right in the branch, brai~cll 011 each side of the traclr, and it had rainrtl 
tliat day and all wet and it was put up  on rocks riglit in the creek. 1 
was pulling tlie v r e n c l ~  to tighten tlic brake tighter and nhen I ditl 
tliat and put more power on it to pull it tiglit, niy hand slipped off 
of it. I was walking nliile I was putting it on, the ' rain was moviiig. 
I was doing it that  day just like I hnd n l ~ n g s  donc it. . . . Mr. 
Brooks, foreman of tlie defendant company, was present a t  the timt- 
I\ he11 lie saw me step in b c t ~ v e c ~ ~  t h c ~ e  111oving cars to apply this J im-  
Crow ~ ~ r e l ~ c l i .  I couldii't say how many times; lie was with us se\-era1 
days. 011 the o c c m i o ~ ~  of my injury 011 14 July,  1931, 1 stepped in 
across tlie steel r d  to npply tliesr bralics bet~weri the cars. 

"Q. State why you put your foot arross this steel rail at tlie t i lue? 
.I. TVlien you reaclicd over here to tie up  your brakes you h a w  to l iaw 
both hands in tliere a i d  you can't tell where your feet are going, just 
like a blind duck, and ulicli you put your hands OT er licrc you l l a ~ c ,  
to put your foot inside to maintain your balance. 

"My right foot was over. My  left lcg was cut off. C -\\.as on the right 
side of the car going down tlie hill. I t  was the whet1 of tlic rear tliat 
caught me imtead of the front oue; the car was right brliind me, had to  
walk right ill front of it to tie up the brake." 
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111 U ~ u d f o ~ t l  c. E t ~ g l l s l ~ ,  190 S .  C., a t  p. 745, citing ilumerous 
authoritica, 17cl/ser*, J., speahiiig to the subject, said:  "The liistant case 
comes n i t l l i~ l  Il afc I,. -111rror CO., 163 S. C., 279; l ' l g f o ~ d  v. R. R., 160 
S. C ,  101. A11 eillployer of labor may be held respoiisiblc for direc- 
t lo i~s  g i ~  ell, or liletllods used by reaaon of nhicb  ari employee is i~ i jured .  
I t  1. as ~i iuch the duty of the master to exercise due care to prolide the 
wr \  a ~ i t  \I it11 rcmoiialuly safe ilieans a~l t l  rnetliod of work, such as proper 
a 4 s t a u c e  111 the perforrna~ice of 111s tash, a i d  it 1s to esercise due care 
to furliisli him a safe place a ~ i d  proper tools aiicl appliances." I iob~nsot t  
L .  J r e y ,  193 1\-. C., 812. ,lgairi 111 l f e r r z ~ z g  v. R. R., 189 3. C., a t  p. 
290, citiilg ilurnerous authorities, we find: " I t  is  ell settled law that 
rai lro,d compariies, ill the conduct of their busii~ess, ha1 e a perfect 
i lght  to iilalie a i d  promulgate rcasoliable rules and regulatio~is. To 
be bintlirlg, thcy must be properly promulgated and 111 full forcz ant1 
t~fl'ect-a l i ~  iilg rule-and not re1 oked or abrogated by other illcon- 
slstcilt rules aud regulations or orders. K i t h  k~ionledge or acquiescence 
of tlie nlaster, either express or implied that they ha\  e beell liaLitua1l.y 
iolatcd, the- are ordinarily regarded as a (lead rule, ~vaivetl, nhrogatetl 

( ~ r  re~ohetl." I l u m ~ l t o r ~  C. E. R., 200 S. C., at p. 563. 
If tlic t lefe~ida~lt  conipaily or lta (1111 r cgo, Jess Brooks, e ier  pronlul- 

gated a rule that tlefe~itia~it in using the n r e i ~ c h  should not go 111 betneeii 
the cais, it  n a s  a dead rule. The u l f c ~  ego Brooks "saw nie step in be- 
t~ \ee l i  these inoniig cars to apply this J i m - C r o ~  nrel~cli .  I could not say 
ho~v  illai~y tillles." The11 from plair~tiff's testimony, ("l'o do that, had 
to go I I J  betnee11 the cars." 
A< said in h l i l n s o n  t use, supra,  " ~ v ~ t h o u t  obedience, I\ e n ould l i a ~  ( 

csllaos a d  a l ~ , m h g ,  the illdustrial life nould be stagnant." 
h o t h e r  aspect : Plaintiff testified : 
"1 first tied o m  brake u p  and vent  to the other one a d  had to pull 

I I I ~  urenc11 out a i d  set i t  bacli ill to tighten it bctter a i d  1 tried to put 
it I~ncli in a ~ d  my halid shppcd and I fell. 1 hollcred nhcn  I fell. After 
I hollered some of the other crew hollcretl at the engirlecr arid lie stoppctl 
then 1 iniagii~e as quick as he could and i t  dragged me about I S  fet t  and 
it n a s  against my leg sltidding the ~ v l ~ e e l   is. The engine dragged m( 
15  to 1 S  feet after I fr,ll, ant1 nlien he stopped the slack ill the cars 
tw11111d run dox~ n and ran 01 er niy leg. My leg is gone. I t  rail orcr l t .  
JInrt  mtJ. I t  r:tn over my leg right there; one of tlie loaded cars, t h r ~ c  
o r  four tliousand feet of log? on it. Some air  brakes 011 these cars hut 
111 *lial)e so coulll not uie them. Trairi line TX as broke and air hose gone. 
'1'11~ brakes had beeii ill this colidition 4 or 3 ~nonths .  -1ir brakes are 
nsctl on car to apply the brakes arid stop the train. . 

"CJ. Do you ~ I J O U -  yourself n hat could h a ~ e  been done if there h:d 
been air  brakes on the car ! 
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"Defendants object, overruled, exception and assignrr ent of error. 
",I. They could h a w  applied that  air  and held then1 cars off of nlc, 

tlw slack. I hat1 bee11 working there 4 years. H a d  a i r  brakes before : 
had until 3 or 4 months. 

"Q. I beliere you stated this air  brake business mas what you hat1 
complained to Mr. Brooks about? 

"l>efcntlants object, overruled, exception and assignn-elit of error. 
"-\. I t  llatl been suggested to Mr. Brooks that  air  brakes were I I W ( ~ ~ -  

sary. 
"I t1011't remember his m s n e r .  That  hat1 been called to his nttgntioi~. 

LIbout 4 or 5 inontlis bcfore this they let them go don] ; I mean didn't 
kcq) them couplcd a d  tlie air  lines down; 'let them go tlonn,' Inealls 
didn't keep their equipment up, train lines and things and get the brake 
off and not put t h im back. They did not liave any air  ill them." . . . 

11. S. y o u ~ ~ c e ,  a witness for plaintiff, testified, in p:rt : 
"Tllcy were using hand brake or Jim-Crow brake and air  brakc. I 

linon- n h a t  the conditiol~ of the air  brakes was a t  thc time. I left the 
s~liop .i niontlis bcfore the accitlcnt. 

"Q. Whnt was the colditioli of them a t  thnt tinlc? 
"Dcfendnilts object, o~ errulctl, csception and assignt~tl error. 
"A. They were bad. 
"After I quit working in tlie shop 4 or 5 months befor11 this, tlie brakes 

w r e  out of repair. I dicln't have the proper equipment to keep them ill 
repair. I suppose Mr. Brooks, the superintendent, knew about this. I 
talked to hinl about it. . . . Air  brake is brakc that  works ill 
harmony with tlle hand brakes and if the rear end car cn the train is in 
excellent condition and the next car to the engine is out of conditioll 
the whole train is out of condition because the air  brakes operate fro111 
the engine. . . . I know tliat they used the hand blakes right aloilg 
with the air  brakes." 

F rank  Ledford, a nitncss for plaintiff, testified, i11 par t :  
"They were using lland brakes on tlie train. The air  brakes n.crc, 

irot any good. They couldn't be used because the air  loles were gone. 
. . . If we had had air  brakes against tlie engine, each car woultl 
llave stopped just ~vhe re  i t  was;  stopped if the engine stopped. . . . 
This is not the only job I liave seen the J i m  Crow uscd on that is not 
standard. The bralies nrc used from wheel. Wheel stands up  on a staff 
waist high. Brake on that car is 011 platform and to apply it stand on the 
car. T o  apply thc J i m  Crow h a r e  to vxlk on the ground and walk in 
between them." 

Jess Brooks, defelldant, testified in part, on cross-esaniination: 
"You can use air  brakes on ally per cellt grade yon n n i ~ t  to, but c:~n't 

usc in safety vithout hand brakes on steep grade. 
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"Anywhere \vlierc you cail't liolcl with your engine, can't use :lir 
l ~ ~ ~ l i e s ;  they nould help to sollie esteiit. Air  brakes are and are ~ i o t  
I I ~  ill ernergcucy cases. I f  you didn't keep your air  applied all the 
tiiue to help hold the cars back, but if something should happe~ i  yo11 
\\oultl apply your air  brakes, you ~ o u l c l  s top yuicXer in case of e m e l y -  
cJr lc  y. I don't kiiow ~vhetlicr he would have used the air  brakes or not. 
1Ie was goi~ig  so slow one way could stop as quick as the other. I f  fltc~ 
1111.  bi-ahes had  I I ~ P I L  appl ied z t  would ltuue helped stop t h e  cars i f  
irc~tl used i t ,  but  he  rnight no t  haco used it. I didn't have t!wm repair 
those because 1 tlitlu't want them repaired. They might h a w  s toppd  
the train quicker; doii't kuow they would have used them." 

W. T .  Latham testified in part, for defc~idants, on cross-exami~intio~~ : 
"If your air  brakes are in proper coiiditiori and your air  line ill propor 

w~idit ion,  if you apply the air  brakes it v i l l  stop tlic cars in a rrasolinble 
t 11111'. 

"Q. I ask if tlie air  brake system is in proper conditio~l aud p r o p ~ ~ l y  
til11)licd is it tlw best k11ow11 system to stop a car quick? 

"l)c~f(~~id:t~its objcct, o~erru led ,  exceptioli and a,isignmc~it of error. 
",\. Yes, I think the air  nould stop the car quicker than tlie 11tl11(l 

brake, if properly applied." 
None of these csc.el)tions alld assigl~mciits of error rail be sust:~iiietl. 

*i l l  of t11~w n.itucsws Mere trained men ill tlic particular avoc:ltio~l. 
' I ' l i~y had knon ledge alld experience. 

" l t  is tlic uitness' inlpression, from contlitions actually obscrved and 
l~otctl by hi111. Ere11 if it  sliould he regarded as 1110re strictly 'opi~lio~l 
cviclcnce.' n-hrli i t  comes from a source of this kind, from one who ha, 
had personal obserration of the facts, a i d  from practical training : I I I ( I  
~ s l ) c r i e ~ l c e  is qualifiml to give an opi~iion which is likely to aid the jury 
to n correct conclusio~i, such e~iclence is coming to be more a d  more 
rtwivctl in trials bcforc the jury. 3lcKelrey speaks of it with approval 
as 'expert testimony on the facts.' JlcKelvey, p. 230." D a u e l l p o ~ t  c. 
I?. I?., 145 N. C., a t  pp. 294-5. 

111 S t r r c t  v.  Coal Co., 196 N .  C., page 153, it is there held: 
('Where an inference is so usual, natural or instinctire as to accord 

with general experieilce its statement is receired as substantially orre 
of fnct-part of the common stock of knowledge." 22 C. J., p. 530; 
ljritt c. 12. R., 148 N. C., 37. 

Again, it  is well settled in this jurisdiction that i t  is not necessary 
to cite authorities if il~cornpeteilt e~iderice is  admitted over objection, 
hut if tlic same or substantially the same evidence is give11 \-iitliout ob- 
jection, the bencfit of the exception is ordinarily lost. I11 X o o r e  c. 
l ~ u i i ~ l . \ ,  196 S. C., 123, thr. nlatter of loggilig roads is tlioroughly dis- 
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cussed. I n  t h a t  case, there is  nothing said i n  regard t o  a i r  brakes. I n  
fact,  i t  is  undisputed on thc  record t h a t  they mere u s d  by defendant 
Lumber Company a n d  needed repair .  

R a y  Williams, a witness f o r  defendant, on cross-examination, $ a i d :  
"This a i r  brake is  a l m y s  used i n  connection v i t h  tht! J i m  Crow. It 

al l  worked together on t h a t  job, a i r  and  J i m  Crow a1 operated same 
brakc. I don't know how long beforc Ba teman got in jured  they h a d  
not h a d  a n y  sliop m a n  to repair  t h a t  b rake ;  not a n y  the]-e a t  t h a t  time." 

Mora l  Culberson, the engineer, a witness f o r  defendant, on crosq- 
examination, testified : 

"The reason we didn't  lial-e a i r  brakes the loading c r t v  of the Ri t t e r  
Lumber Company h a d  knocked them out of order. Brooks kncw about 
t h a t  and h a d  not h a d  them repaired." 

We can  see no e r ror  as  to  t h e  charge on the measure of damages. T h r  
court below charged correctly a s  to  diminished damages under  the  statutca 
if the plaintiff was gui l ty  of contr ibutory negligence, to  which there wai 
no exception. None  of t h e  exccptions and  assignments of e r ror  can he 
sustained. 

,2fter a careful  r e ~ i e w  of the  record, able briefs of 1 t igants  and  tlic 
painstaking charge by the court  below, covering every a q ~ c c t  of the  la\\  
applicable to  the facts,  we do not th ink  there is  a n y  pl-ejudicial or rc- 
versible e r ror  on the record. T h e  questions were m a i n l j  of fact  fo r  tllo 
ju ry  to determine. T h e  judgment of the  court bclow i s  

,Iffirmed. 

MARY BREWER, BY HER NEXT FRIESD, 3111s. W. E. OLDHAM, v. U11. 
A. DET. VALK, BOARD O F  COUNTY COMMISSIOSERS O F  FORSTTH 
COUR'TT, W. T. WILSON, GUARDIAN OF MART BREWER. 

(Filed 8 February, 1933.) 

Constitutional Law I c-Statute proriding for  steriliz.\tion of lnrntal  
defectives i s  void, tlierc being n o  provision f o r  notice and hearing. 

A statute n hich n~alces it  the duty of the board of county commissioners 
to have any mental defective sterilized by a qualified, resistered surgeon 
upon a written order signed by the nest of kin or legal guardian of such 
person or by tlie responsible esccutive of :my State institution of which 
such person is an inmate, with the special provision that  such order 
shall be approved by four reviewers specified, i. e.  the Commissioner of 
Charities and Public Welfare, the Secretary of the Boaid of Health, and 
tlie chief officer of two institutions of the feeble-minced or insane, is 
unconstitutional, i t  being in violation of the provisions (4 the Fourternth 
Amendment, see. 1, of the Constitution of the United Sta1.e~ declaring that 
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no State shall cle1)rire any person of his iife, liberty or p r o ~ e r t y  without 
llue process of law or deny them the equal protection of the laws, and 
of the State Con~titution, Art. I ,  see. 17, providing that'no person shali 
l)c clcprired of life, liberty or property but by the law of the l?.nd, tlmt, 
k i n g  no provisiun in the statute giving a person ordered to be sterilize11 
notice and a l~enrinq or affording him the riglit to al~pral  to the court% 

* \ W E A L  by tlcfe~itlants f rom Sfac,X:, ,I., at  October !rerill, 3932, of 
I :~KSTTII .  ,Iffirmcd. 

T h i s  is a c i d  a e t i o ~ l  liad before his  I Ionor ,  .I. 31. Stack, juclgc~ 
l ~ r ( ~ i c I i ~ i g  a t  tlie October Term,  1032, of the Superior  Court  of Forsytll  
(Jaunty oil complaint of tlic plaintiff f o r  a pcrmmicnt restraining ordcr  
t ~ ~ ~ j o i ~ l i ~ i g .  nut1 restraining D r .  -1. D e T .  Valk f r o m  l)roceetling with all 
o l x ~ a t i o i r  to :~scsu:dizc or sterilize 3far.i- 13rcww u~i t l c r  nutllority of 
cl~nptci.  43, sect iol~ 6, o~ltitlctl  "Stcr i l izat io~l  of I'erso~ls I lcntnl ly 1)o- 
f(~dtivc." (See Xic l~ iv ' s  S. ('. ('otlc of 1931, scctioil 230411-1.) 

'1'1i(> coliiplaint is as fol lo~vs : "The l)laintiff, by licr ncst  friend, Mrs. 
7V. 12. Oldhnrn, colnplaiiriiig of t h e  dcfcnclaiits says :  (1) T h a t  on 29 
.\l)ril ,  1932, a t  n l lenri~ig before h i s  Honor,  TV. E. Church,  clerk of the 
Superior  Court  of Forsytli  Couiity, ilnd a jury, tlic plaiutiff was ad- 
j i ~ t l g ~ t l  iuc~on~pctcrit  to inanage licr affairs ant1 tlie clefendant, Mr. T .  
7Vil~o11 was a p p o i ~ l t ( ~ ~ l  ;IS  Iicr legal guar t l i : l~~ .  ( 2 )  T h a t  olr 29 nlpr i l .  
102.3, t l ~ t '  t l o f ~ ~ r t l a ~ ~ t ,  JT. 'I'. Wilsolr. rcqucstctl the Imartl of c*oli~lnissiollt>r~i 
(lf Forsytli  C o n i ~ t y  ro anthorizc> 21iitl to ]la\-t, l~crforrnc>d a11 o j~(~r : l t io~r  
I I I I O I I  tllc l)l:!illtiff for  the 1111rl)os(~ of r c ~ ~ t l t r r i i ~ g  1wr s t w i l ( ~ ;  t h t  i i i  cdoln- 
111ii~11cc \\.it11 this rcqucst, tllc, ho:tl,tl of c ~ ~ i l i n l i s s i o ~ ~ c r ~  of E'orsytll ('uuiity 
;intl~orizctl a11tl o r t l o ~ ~ c l  tlic~ tlefcllda~it, D r .  -1. 1)r.T. Valk, to l )c~for: i i  
:I:) o l ~  ratio11 U ~ O I I  tli(s plai i~t i f f  fo r  the 1 ) u r l ) o s ~  of r c i r d c ~ r i ~ ~ g  110r s t ( ~ ~ ~ i l c ~ .  
(:I) T h a t  tlic t l ( , f c ~ l t l a ~ ~ t .  D r .  .I. DcT.  Vnlk, is Ilon- ~ ) r t x l ) : ~ r i ~ ~ g  to $0 

O ~ J ( , I ' : I ~ ( I  111)on tlie plaintiff to l iw i~wp: r rab lc  h u r t  alltl i l l jury. (4)  T h a t  
tlic. ])laii~tiff docs liot c ~ o ~ ~ s c ~ l r t  to .~uoll operation aiitl that  if it is  l)(lr- 
t'o~,ir~c,(l i t  will 1 1 ~  witllout 11(.r coliacllt n ~ ~ t l  against licr will. ( 5 )  T11:rt 
tlrt. 1)roccedings n ~ c n t i o ~ ~ c v l  a l~ove  i n  paragraplis 2, 3 a ~ l t l  4 of this colii- 
p l a i ~ i t  w t w  hat1 n ~ ~ t l c r  tllc a u t l ~ o r i t y  of rh:tpter 31 of tlicl S o r t l i  Caro l i~ra  
T.:t~\.s of 1929,  11-1iic.h l a w  tlic, plailrtiff is infornicd ant1 hclicws aiitl. 
t l l cvfor t~ .  a l l e g i ' ~ ~  a r c  n ~ i c o n s t i t u t i o ~ ~ a l  a s  bcing in r i o l n t i o ~ ~  of the pro- 
~ i ,q ions  of ,1rtirlc I, sectioirs 17  n~it l  35  of the  Const i tut io~i  of Kortll  
C'a17oli11:1, alltl s twion 1 of tlie Fourteenth Ilnlentlnit~nt to thc Constitu- 
ti011 of tlic U ~ r i t e d  Statc>s. ( 6 )  T h a t  if the above n i c ~ ~ t i o ~ ~ c ~ t l  op :~r : l t io~~ 
is 11wformctl u p o ~ ~  tlw pl:~intitt ', slic will suffer i r rcparablc  pliysicnl ant1 
11lc11ltal h u r t  and loss for  rctlrcss of ~vhicl i  d ie  ncitlier lws ]lor will linvo 
;~t lequate  remedy a t  1:~w. Wllerefore, the plaintiff p rays :  ( 1 )  Tlint tlicz 
clcfcndarit~, thcir  attoriioys, agents or successors be elijoi~ietl a ~ i d  re- 
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strained from performing any operation upon the plaintiff for the pur- 
pose of rendering her sterile and that  they be enjoined from proceeding 
in any manner to hare  such operation performed. ( 2 )  TI a t  notice issue 
to the defendants a l ~ d  each of them to appear before 1 is Honor, t l ~ c  
judge of tlie Supcxrior Court of Forsytli Couuty, a t  a t i n e  to be set to 
&on. cause, if any they hare, why this i n j u l ~ c t i o ~ ~  qlioul~l not bc mad(, 
permanent." 

The judgment of the court below is as follows: "This el-use coming 011 

to be h a r d  ant1 being heard before his Honor, A. X. St:ck, judge 1)rc- 
siding a t  the 3 October Term of tlic Superior Court of E'orsytll County, 
and it appearing that a temporary injunctioi~ was signed on 6 Oc tob t~ .  
1932, upon a bill for injunction having been filed restraining thc tlr- 
fcntl:~nts from sterilizing the person of Mary Brewer, u~icler authority 
of wctio~i 2304(i) of tlic Consolitlated Statutes and of tlw sections fol- 
loving;  ant1 it nppe;irillg that  ten (lays notice was givc.11 to tlie dcft '~~tl-  
a l ~ t e  i l l  uliicli to :L119\ver or show cause ~ 1 1 y  this r c s t r a i ~ ~ i l ~ g  order ~110ultl 
11ot Iw 111atlc~ pernial~ent ; and i t  furtlicr appearing tliat tlefcutl:l~its n a i l  otl 
t l ~ c  ten days ~loticc antl ~01uii t :~ri ly appeared in court 011 Snturtlay, 5 

October, 1032, a t  0 :30 a.m., for tlie purpow of a Iwaring; 011 tlie nbo\ 
r c s t r a i l ~ i q  order;  ant1 it further appearing to the court that said qtatutcb 
is invnlid ant1 ~11c011stitutio11al for tliat it  fails to givc l~laintiff notic#(. 
of the snid operation, all opportunity to prcscllt witnesses ailtl be hearti. 
and it tliercby violntes the Fourteenth A \ n ~ e ~ ~ d n ~ c w t  of tli , C o i ~ ~ t i t u t i o l ~  
of the lTliited S t n t ~ s  and section I, ,\rtirlc ST11 of t l i ~  Co~lst i tut iol~ 
of S o r t h  C'arolina: I t  is, therefore, ortlcretl. col~sitl(wcl, adjudgetl :111(1 

tlecrcetl, that  the rr-training order heretofore signed 011 6 October, l!):Ir', 
hc, and tlic s:imC is hereby coi~til~uetl a11t1 made 1)er1112111~1it ant1 thc. tip 

fendants are forever enjoined from sterilizillg the said Mary B r c ~ c r ,  
or ~ x ~ f o r r i l  up011 lier person any operation under the au  llority of w.- 

tion 2304(i) of the Consolidated Btntutvs antl tlic scctims fo l lowi~~p.  
nllicll iiiiglit iiiipair lier procreative organs." 

To the signii~g of tllc foregoing judgmeut, tlic tlcfcl~tlailtq c~sccptcx I ,  
assignet1 crror ant1 appealed to the Supreme Court. 

CL.~KIEWS, J. The question inr.olved: I s  chapter -18, article 6, entitlotl 
"Sterilization of persons melitally defective" (Michic's 2:. C. Code of 
1931, section 2304(i) a ~ i d  ( j ) ,  Public Laws of 1020, chap. 34, secs. 2 n11t1 
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3, u~~consti tut ional ,  in that it failed to give this plaintiff notice and a 
hearing of tlie proposed operation, ail opportunity to present vitnesses 
and be heard, and thcreby violatcs the Fourteenth An~endment, section 
oi~c,  of tlie Constitution of the TTl~itcd Statcs and Alrticle I, section 17, 
('onstitution of North Carolina ? Wc tliink SO. 

The  sectioi~s are as follows: " ( i )  I t  shall be the duty of the board of 
comlnissioners of any county of Sort11 Carolina, at tlie public cost ant1 
cy~rnse ,  to have the operation performed upon anv mentally defective 
or feeblc-minded resident of tlie county, not an inmate of any public 
institutio~i, upon the petitioi~ autl request of the next of kin or legal 
guartlian of such nlcntally defective person." " ( j )  S o  operation u d e r  
this c1inl)tcr sliall he performed by other than a duly qualified and 
registered North Carolina surgeon, and by him, only upon a written 
order signed by the responsible executive liead ~f the institution, or 
board, or next of kin, or legal guardian having custody or charge of the 
fceble-nii~~tlctl, or  n m ~ t a l l y  de fec t i~e  ilinlate or patient, with the special 
provision that the order so issued shall in each specific case have the 
signed approval of four reviewers, whicli shall be (1)  The  Comn~issioner 
of Charities and Public Welfare of S o r t h  Carolina; (2 )  the Secretary 
of the State Board of Health of North Carolina; ( 3  and 4) the chief 
uiedical officer of each of any two of the institutions for the feeble- 
~ n i ~ i d e d  or insane of the State of Sort11 Carolina." 

The  Constitution of the United States, Amelidment 14, see. 1, is as fol- 
lows: "A11 pcrsons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state whereill they reside. No state shall make or enforce any law which 
shall abridgc the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, liberty, or prop- 
erty, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws." 

Constitution of North Carolina, Art. I, see. 17,  is a s  follows: T o  
person ought to be taken, imprisoned, or disseized of his freehold, 
liberties or privileges, or outlawed or exiled, or in any manner deprived 
of his life, liberty or property but by the law of the land." We sliall 
also quote Article I, see. 29:  "A frequent recurrence to fundamental 
princil~les is absolutely necessary to preserve the blessings of liberty." 

Tlic defendants contend tha t  the statute now under consideratioil 
c40nles within the police power of the State-promotion of general wel- 
fare and is constitutional, the courts have been unable or un~villing defi- 
nitely to circumscribe police powers. 

The principle is well stated in 6 R. C. L. (Police I'owcr), see. 182, 
111). 183-4: "Tlic police power is an  attribute of sovereignty, possessed 
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by  cry sovereign stat(), nu11 is  n necessary at t r ibute  o ?  c ~ e r y  civilize11 
gorcrlln~ellt .  I t  is i ~ ~ l ~ e r ( > l ~ t  ill the states of tllc -\nlerio; 1 1  TI~l io~i  ant1 ir 
not :I g ran t  tl(~ri\-rtl fro111 or  u ~ l t l r r  ally written constitnt 011. I t  h : ~ s  b c t t ~ ~  
s:litl tlint tlic ~ ( q -  c~sistcwcc~ of gol-crnnmlt tlcpc~lds on it. as  well as  t h e  
w w r i t ~  of social ordor, the l i fc  tiilil l i e ;~ l th  of tllc citizc11, a ~ l t l  the c11jo-y- 
I I I C I I ~  of p r i ~ . a t c  and  social life :nld t h e  bellefici:~l 11sc of property. It 
has born tloscribctl as  the ~ n o s t  csse~ltial,  a t  t imes tllr most insirtcnt,  and 
:rln-a,vs onc of the It'net linlitable of the  P O T V E ~ R  of go \ - :w~rnw~t . "  P a r t  
NY. 190, 1). 191 : '(the lwlicc l)owcr untlcr the A n ~ e r i r ~ a ~ l  c o ~ ~ s t i t u t i o ~ ~ : ~ l  
s y s t c ~ n  lias bwll lcft to tllc s t :~ t r s .  I t  lias :ll :~ays b[~lo~igetl to tlicm mtl 
\ w s  ,lot surr(~11(1~rc!l hy t l l ( w  to tlw general g o ~ t ~ ~ l ~ ~ l t ~ n t ,  11or directly ro- 
straiuctl by the C o i ~ s t i t u t i o ~ l  of the  rllitctl Statcs. E>tvli s ta te  has  thc. 
1 )ovw t l~crc forc  to rcgulatcl the r t , la t i~-c rights ant1 duties of all  pcrsoi~s. 
in t l i~ i t lua l s  a1111 corporat io~ls ,  withi11 i ts  juristlictio~l,  fo r  the public con- 
vcllici~ce a i ~ t l  t110 lmblic gootl. 'Tlw oilly l imit  to i ts  cscwisc i n  tlirl ell- 
: ~ c t ~ i i c ~ l t  of l aw is t l ~ t  they sll:rll not p r o w  r c p u g ~ ~ a i ~ t  t 3  tllc pro\-isions 
of the  s tate  o r  11atio11:ll cwirstitutio~~," ctc. E ~ e d  1.. 1?11,qi~zc~rviti,q ('o.. 18s 
S. C., s t  p. 43. 

M a r y  13rc1\-ci. i h  tho 111ot11(~r of fiw rllil(1rvn. I t  is th (>  purl)osc~ u ~ ~ t l ( t r  
this :l(*t to stcrilizo 1 1 ~  so sllc s h l l  be incapable of f u r t l i c ~  1)roereatioll. 
Thc, record of 1 1 ~ ~  : I I I ~  her husha~lt l  ant1 childre11 a r e  llcart-rell:ling and 
11.c 11ccd i ~ o t  sct t111'1il fort11 :it 1e11gtl1 11erc. Tliose n.elfa.:c o r g : ~ n i z a t i o ~ ~ s  
and 11uln:~i~c officials v l lo  al)l)car in the  pivturc a r e  to  be coililnendrtl 
fo r  their  carc  :111tl iutcwst  ill this mother  :i~itl c l l i l t l r e~~ .  ' T o r  ye 11avc. 
the poor a l x a y s  ~v i t l l  you." KP all\-:1ys ll:l\-c 1i:;d :lntl :~ lways  will ha\-(, 
l )copl(~ of 1011. n l r~ i ta l i ry  witllout ~ lorn ln l  in tc l l igc~~cc .  11 has  b t ~ n  sincc 
tllc h g i ~ ~ n i l ~ g  of tinw. T l ~ c  (*awes  of this a r c  oftell the sins of the. 
f:rtlicrs> llcrctlity, tlisc~aw. 1)ovcrty and ~ ~ ~ ~ l ~ ~ i ~ ~ ~ o ~ r i s l i i i ~ ~ ~ ~ ~ t - t l ~ ~  struggl:, 
for  dai ly  brcatl, t l i s s ipa t io~~,  ant1 i n a l F  otlicr tl i i~lgs, c a u i ~ ~ g  bodily ant1 
n lc l~ tn l  ~ ~ c n l a ~ c s s .  'To the great  credit of this  coinnlonx\.cdtli~ undcr  our 
( ' l ~ r i s t i a ~ ~  c i d i z n t i o l ~ ,  it l ~ a s  csta'ulisllctl i i~st i tut ions fo r  tllc f ~ c b l c -  
i n i i d d ,  r r ipp l r  c*lliltlrc~i, tlcnf, t l u n ~ b  ant1 b l i ~ ~ d ,  ant1 11ot~l)itals fo r  t11o.v 
%11o1n tllc finger of God h : ~ s  touched." : I I ~  o t l l t ~  h u r n n ~ ~ c  u ~ ~ t l e r t a k i ~ ~ g s .  
Tllc h a w  I I I : L I I ~  ill tllr c l a ~ s  lilic t h r  11rese11t. Tlie rrcortl d i sc losc~  h:lr- 
ro\viilg t l i i~ igs  ill rtgartl  to t l ~ i s  \\.oulau. "11ary I 3 r ( , \ ~ x  was born i l l  

G r c c ~ ~ s b o r o ,  ill 190;. S1w \\.:IS the ol(lcst of a fami ly  of 12  children. 
oilc of ~v l iom tlictl of mrnillgitis.  Slic went to  work a t  the  age of tell 
,years i n  a h o s i e y  mill, f r o m  there to a cigarette f a c t o r , ~  a n d  then to a 
l i ~ i t t i n  n i l .  . . . Mrs.  B r e ~ w r  states tha t  h f o r c  X a r g a r e t  ~ v a s  
born slic went hungry  oftell, an11 that  the farnily a r e  often hungry  I I O W . ~ '  

She  inarricd ear ly i n  life. A s  to the husband and f a t h e r :  "We h a w .  
trip11 to reinstate  the farnily and  tried to  get Mr. Brewer to  work. TVhc11 
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he  orl lied he didn't put his nloney into the proper sources; he would 
drink and gamble." 

There is  nothing ill the r e c o d  reflecting on the ~ . i r tue  of Mary 
Tirclrer. I t  is the purpose under tliis statute to sterilize her so that  she 
t3annot give birth to children. ,Is to the danger and scriousncss of an 
operatioil of tliis kind, tliis is ill thc realm of tlie pl iysicia~~. The hua- 
h a ~ ~ d  is left out of tlie picture, the lone wornmi is the burtlen-bearer. 
Thc sole question for u s :  Under the due process clause, call this steriliza- 
tion be done without notice or u hcarivg.' I t  has long been s ~ t t l e d  to the 
contrary ill this juristliction-we hare  many c a s v  nffcctiug property 
rights. 

I n  I f a r t  r .  C'ommissio~ze~s, 102 S. C., at 11. 165, speaking to the sub- 
jwt, we find : "It is a souud w11d just principle of law and one worthy 
of acceptation that 'absence of notice or opportunity to be heard, violates 
tlic due p roc~ss  of law provision.' Lumber Co. ?;. Smifli, 146 N. C., 199; 
,liarhhuwz I!. C'arcer, 188 S. C., 615." IIamilfon z.. A d a m ,  6 X. C., at 
p. 162; Ga)tlble v. JicC'rady, 73 N. C., at p. 511; ~ 7 u ~ ~ l ~ o r o ~ ~ g l ~  I?.  P a r k  
Commission, 196 S. C., a t  p. 289. 

I n  Harden c. Raleigh, 192 N. C., 395, the zoiling o r d i n a ~ ~ c e  was held 
constitutional, at p. 398, for the reason that "A tribunal was established 
and charged n i t h  duties, not ministerial but a t  least quasi-judicial and 
subject to review as the statute prescribed." Little v. Ruleigli, 195 x. C.. 
793; ilIacIiae v. Faycfteuille, 198 N. C., a t  pp. 55-6; 8. 2.. Boberson, 
198 N. C., 72. 

I11 property rights due process requires a forum with notice aiitl a 
hearing. I t  goes without saying that  the same must apply to human 
rights. I f  the Constitution and laws in relation to due process-notice 
and hearing which undoubtedly apply to a material thilig, thcy should 
more so apply to the human element. "And he said unto them, What 
man shall there be anlong you, that  shall have one sheep, and if i t  fall 
into a pit on the Sabbath day, will he not lay hold on it and lift i t  out?  
How ~ n u c h  then is a man better than a sheep ?" St .  Matthew, 12:11, 
12. Xil ler  v. Cornell, 1S i  N. C., a t  p. 535. 

The matter of sterilization and contraception is discusqed in Herzog 
Medical Jurisprudence, chap. X L V I I ,  a t  p. 713, where it is said:  "The 
Virginia Statute (Laws of Virginia, 1924, chap. 394)) provides that  the 
superinte~ident of any state institution for incompetents may advise 
vasectomy or salpingectomy; that  the operation should not be performed 
unless a board of experts prescribes the same, a t  which time the patient 
may defend himself or  herself and fhat appeal may be had  from the 
d~cis ion  of the board to the higher courfs of the state.'' (Italics ours.) 



192 II'; THE SUPREME COURT. [204 

1 1 1  ButA I . .  Bdl.  274 C.  S., 200 ( 7 1  L. Ed. ,  1001),  the V i r g i n i : ~  , k t  
\ \ a s  tlcclaretl c ~ o ~ ~ s t i t n t i o ~ ~ a l ;  a t  111). 206, 207, the Court  cnitl: "On coni- 
l ~ l y i ~ l g  with thc I(T,Y careful  provisious hy which thc. : ct protects thct 
p n t i e ~ ~ t s  f rom 1)ossible abuse. Tlie s u p e r i l ~ t c ~ i t l e ~ i t  first prcac11ts a petition 
to thc  special board of direcdtors of his  hospital o r  cololiy, s ta t ing tho 
facts, a11t1 the  g r o u ~ l d s  fo r  his  opinion, verified by a f i d a ~  if. Notice of t h ~  
petition aild of tlie t ime a11d place of tlic hearing ill t l ~ c  ustitution is  to 
be servcd up011 the iilmatc, ant1 also upon his  guartlian, and if there is  
I I O  guard ian  the supcriiitei~deiit  is to app ly  to the circuit court of thcx 
vou~l ty  to  appoint  oiic. I f  the inmate  is a inillor notice al:o is  to be give11 
t o  his  parents  if mly ~ i t h  n copy of the  petitiou. Tlie board is t o  ser 
to it  tliat tlie inmate m a y  >ittcwtl tlie heariilgs if desired by h i m  or his  
guardian.  Tlie c ~ i d e i l c e  is a l l  to  be reduced to wr i t ing ,  a d  a f te r  the  
110ard has 111adr~ i ts  o rde i  fo r  o r  against the operation, the  superi l~tendent ,  
or the  innlatc, o r  his  gu :~rd ian ,  m a y  appeal  t o  t l ~ c  circuit court of the, 
( 8 0 ~ ~ ~ l t y .  T h e  circuit court m a y  consider the record of tht  board a11d tlirl 
c ~ i t l c ~ ~ c c  before it  nlid sucli other admissible evidence a s  liay be offered, 
and nlay affirm, relisc, or r e w r s e  the  order of the boartl nlltl enter sucli 
order a s  i t  cleems just. F ina l ly  a n y  p a r t y  m a y  apply to  tlie Supremtl 
( 'ourt  of apl)cals, which, if i t  g ran ts  t h e  appral ,  is to l i w r  tlle case u11o11 
the record of tlie t r i a l  ill the circuit court and m a y  eutc such order 
it thinks the  circuit court  shoultl ha1 e eiltcwd. Tliere call be no doubt 
that  so f a r  as  procetlurc is concerned tlic r ights  of tlie p i t i e n t  a r e  most 
(darefully rol~sitlerctl, and as  e7 e ry  s tep i n  this case was i aken i n  scrup- 
ulous conil)liar~cc witli tlie s ta tu te  aiitl af tcr  inonths of o b s e r v a t i o ~ ~ ,  
tllcrc is  I I O  doubt tha t  ill tliat respect the plai i~t i f f  ill c r r w  h a s  hail duel 
process of law." 31 A. I,. R., 85.5. 

r 7 I 11e 1)rescut act makcs no provision f o r  i~o t icc  autl l i e a i i l ~ ~ ,  lint1 there- 
f o r ~  i n ~ p i ~ l g e s  tlic due process clause of the Constitution. 

111  S d f o n  L ? .  Phillips, 116 S. C., a t  p. 504, as  to t h e  c o l ~ s t i t u t i o ~ ~ a l i t y  
of a statute, i t  is lleltl: "While the courts h a r e  the polver, and it  j s  

their duty,  i n  proper  cases to  declare a n  act of the  L e g ~ s l a t u r e  uncoil- 

s t i tu t io~ la l  it  is  a well recognized principle thitt the coul ts will ]lot dc- 
clarc tha t  this  coiirtliliate b r a ~ ~ c l i  of the g o ~ e r ~ ~ m e n t  has esc~eetled the  
po\vers vested i l l  i t  unless it  is l ) l a i~ l ly  ant1 clearly the c: sc. I f  there i, 
any  rcasonablc doubt it  will bc resolvetl ill f a l o r  of the Iarvful csrrcise 
of tlicir 110~1~ers by the  representnt iws of the  people." Long L ) .  Iiocking- 
h a m ,  187 N. C., a t  p. 203 ; Reed v. Engineering Co., Is18 N. C., a t  p. 
42; Hinton 1). Sfafe  Treasurer, 103 N. C., a t  p .  490. 

W e  have read carefully t h e  well prepared arid able briefs of tho part ies  
to the controversy. W e  cannot do otherwise than  declare the  act  uncorr- 
stitutional fo r  t h e  reasons given. Tlie judgment of the court  below is 

Affirmed. 
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WILLIAJI MASSET, E ~ L O Y E E ,  I-. BOARD O F  EDUCATIOS OF JIICCIi- 
LESBURG COUNTY, EMPLOYEK. 

(Filed S February, 1933.) 

1. Jlnster and  Servant 5' i-SufRcicncy of evidence to  support finding 
is question of law. 

hltliough the findings of fact of the Industrial Commission on conflict- 
i l ~ g  evidence are film1 and not reviewable by the courts, the question 
of the sufficiency of the evidence to support its finding is a question of 
In\\. and is re~iewable, and where the evidence before the Industrial 
C'onimission in n hearing before it is not conflicting aud the only question 
is whether it is sutiicieut to support its finding relative to whether the 
injury arose out of and in tlie course of tlie injured employee's employ- 
ment, tlie question is one of la\\ and is reviewable by the court ul1o11 
al~lwnl. S. C'. Code of 1031 (Jlichie),  see. SOSl(j) ( f ) .  

2. 3Iaster and  Servant F d-Evidenct, is  to b e  considered i n  light most 
favorable t o  claimant i n  licaring before lndustr ia l  Commission. 

All the e\-idence which makes for the claim of an injured employee in 
;I hearing before the Illdustrial Co~nmissio~i will be considered in tlie , 
light most favorable to tlie claimant and he is entitled to every reasonable 
ili te~idme~it tliereou and every reasonable inference therefrom. 

3. Master a n d  Servant F b-Held: evidence showed tha t  injury resulted 
from accident arising out  of and i n  caul-se of employment. 

Ericlence a t  n henring before the Industrial Commission that the al~pli- 
c . ; t u t  for coml~ensation was employed a s  a jailitor a t  a public school, and 
that it was l m t  of the services required of him to clean the buildiug and 
to 1)urcllase clrn~ling material necessary therefor with money furnished 
lii~n by trachers, and that it  was customary for him to buy such material 
a t  a certain store wliile on his way to work, and that un his way to work 
11c was struck a ~ i d  injured by an automobile wliile attempting to cross 
the street to the store to buy cleaning material according to his custom 
i s  I~cl t l  sufficient to show that the injury was from an accident arising 
out of and ill tlie course of his employment, and the evidence not being 
collflicting, tlie question is one of fact, and the Industrial Commission's 
fillding to the contrary is erroneous. 

Al claim was filed by the plaintiff in  thc above matter  fo r  compeilsa- 
ti011 l ~ e f o r c  the Indus t r ia l  Conimiss io~~.  ,L hearing heforc all i n d i ~ i d u a l  
C o n ~ n i i s s i o n ~ r ,  M a t t  H. Allen, mas held i n  Charlot te  on 25 A\pril ,  1931. 
T h e  hear ing  Commissio~ier  found  tha t  t h e  i l l jury did not arise out of 
slid ill the  course of tlie plaintiff's employment, anti entered ail award 
denying compensation and dismissing the  case. Ail appeal  was taken 
to the ful l  Commission and  a f te r  a hearing by the ful l  Commission on 
13  J u l y ,  1031, tlie ful l  Commission affirmed the award of t h e  individual 
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('on~missioncr. The  plaintiff appealed to the Supcrior Court. H i s  
Honor, Judge Harding, found on the facts tliat the accident did arisa 
out of a11d in the course of the plaintiff's emplop~e i i t ,  rcwrscd tlic tle- 
rision of tlic C'on~mission and directed that  tlie cause he rtmanded to tlie 
Intlustrial Co~~~miss io i i .  The defendants esccptetl, assigned error, :li~il 
appealed to the Supreme Court. 

,\bo~lt six miles from Charlotte, S. C., is a cou11ty scl~ool, I i l i0~11 :\s 

"TVoodlanii." Fraiilc Grabam is chairman of tlie hlecklcnbnrg County 
School Conl~nittec. The  plaintiff was employed by him as janitor at 
$60.00 a n~ontl i .  H e  sags of plaintiff: "I h a ~ e  known Willianl ;Ihesey 
i~bout 25 JTWS, 1 suppose. I know liis character is good. . . . Wil- 
l i : ~ n ~  being a faithful janitor. . . . I  ha^ e always I m m n  hini to l~ 
I ory reliable autl dependable. I f  he told me anything, he t d d  thc truth." 

'I'l~e drfcndant introduced no widenee, the evidence of plaintiff was 
to tlic effect that William Massry lived in Charlotte and had to tral-el 
oach working (lay to liis work from Charlotte, and his duties required 
him to be a t  work from 6 a.m. to 6 p.m., aud sometimes latrr  "depending 
U ~ O I I  how much cleaniiig I have to do in the evening." At  the time 
of his illjury, on 28 l\'ovember, 1931, he was 45 years old : nd had eleren 
rliildren, ant1 '(am trying to buy my  own home." I n  crossing a street 011 

his way to r o r k ,  to buy certain cleaning material he was ~nstructetl aud 
gil-ci~ the money to buy, he was struck by a motor vehicle. He lost fim 
tertli. Dr.  W. A\. Killiams, a dentist, testified, in pa r t :  "I removed the 
tcctli and jaw bone. I hcarcl what he said as to tlie amount of jaw bolit. 
gone and tliat was about right, about two inches wide and three-quarter, 
of an inch deep." 

Plaintiff was injured in the morliilig about 10 :30 o'clock and wai UII- 
conscious several hours. There was also a cut lip and wound on his 
scalp ant1 the result of the in jury  affected his walking, so that "I give 
out." One of his hands was affected so that  lie did not ha7,e much "grip 
in my hand." 

Dr. E. E. Blackmon testified, in pa r t :  "I should s q  that  is  quitc n i l  

i ~ l jn ry .  I n  niy opinion his earning po\ver is somewhat in paired by his 
present condition. H e  is not able to earn what he could ea-n if lie ditlil't 
haye this impairmeilt of his arm. I don't k n o ~  what per cent liis earn- 
ing power is impaired. . . . His  upper left jaw was fractured." 

Mrs. TV. C. Boylston, principal of the scliool where plaintiff norlretl, 
testified, in part : "His job is janitor and lie drives the bus. H e  makes 
one tr ip on the bus. I customarily send him to the store to get thing.; 
for the school. ,Is to whether a t  the time he was hur t  on 28 No~cmber ,  
I had previous to that time instructed hiin to go to the i c  P. store and 
buy some material, I didn't say A. E: P., but I asked him to  ge t  some 
cleaning niafer ial  and ~ n s f r u c f e d  my s i s fh -grade  teacher t o  give him some 
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CL.\RIZSOS, J .  Tlie Korlinieii's Coiiipensation Law, chap. 120, Public  
L n v s  of S. C., 1929, seetioil 2 ( f )  (S. C. Code, 1931 ( l I ic l i ie) ,  sec. 
SO91 ( i ) ,  subscc. ( f ) ,  is as  follows: " ' In ju ry '  and 'personal in jury '  shall 
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1nc:ril o i ~ l y  i n j u r y  by accident ar is ing ou t  of a ~ d  i n  the course of tlic 
cniploynient, and shall not includc~ a disease ill a n y  form, cscept n l ~ c r e  
it  resnlts natural ly  and  unaroidahly f r o m  the accidcl~t." 

I t  is  a \\ell-settlcd rule  i n  this  jur isdict io~i  tha t  i t  is  a question of l aw 
:i.; to wlic>thcr there is snfficiei~t compctci~t  eT itlence, n l t r e  than  a sc i~ l -  
tilla, to support  all action. It i~ also tlie n-ell-scttlccl ~ w l e  of p rnc t iw 
in th i s  j ~ i r i s d i c t i o ~ ~ ,  i n  c a v s  of nonsuit, and  car ts  of thi:  kind, t11::t t l i ~  
( J~ i t l encc~  nliicli l~ialics fo r  tllc plaintiff's claim a1d  nliicli tends to ~111)- 
port  his rausc of action, nl ic ther  offered by t l ~ e  plaintiff o r  clicitctl 
f r o m  tl~rl t l r f t~ l~ t l :~ l~ t ' s  ni t~lc~sses,  will be t a k n l  ant1 co~~siclvred ill i ts    no st 
f a rorab lc  light f o r  the  plaintiff, and lie is entitled to tlie benefit of every 
rc:~,ioi~:~blc i n t c ~ ~ ~ d m c i r t  upon tlic exidewe,  aud  cT c ry  rcaicnable i ~ i f c r c ~ ~ w  
to be d r a n n  thercfronl." B e l / a m ? j  7.. X f g .  C'o., 200 n'. C., a t  11. 675;  
J a c k s o n  1 % .  ( ' rcnnzcry ,  202 S. C., 196. T h e  facts  and  p ~ * i ~ ~ c i p l r s  of law 
ill both tlitl Hel lar~?j  t r n r l  J a c k s o n  cases, s z rpm,  arc. i n  some rcy)ects 
s i rn~lnr  to the case a t  bar.  

I t  is no11 scttlcd tliat if the re  is ally sufficient c o n i p c t e ~ ~ t  c ~ i d c n c e  to 
s i ~ p l x ~ r t  the f i ~ ~ t l i n g s  of fact  of tlie Int lustr ia l  Coniri~issioi~, nltlioi~gli this  
( 'onrt  nlay clisagret, n it11 sncli findings, this  Court  ni l1  snrtaill  tlic fintl- 
i ~ ~ g s  of fact  matlc by thc (70nin~ission. ILeucr~z 7%. - 1 I o f 0 ~  Co., 203 S. ('I.. 
a t  1). 1 1 0 ;  Jol111~071 I - .  I?ng,qlnq Co., 203 x. C., 579;  R l c h e y  1 , .  ( ' o t f o l ~  
J l i l l s ,  203 hi. C., 595. 

0 1 1  all  tlic c~ idc l ice ,  ant1 there was noilc csc2ept t h a t  iiitrodilctd 1)y 
plitintiff, t l i ~  hcariug Cornn~isqioner and  fu l l  Commission, 011 a n  appc:rl, 
tlrcitletl a s  a niat tcr  of Ian- t l i i~ t  there \ins no suficient competent m i -  
t1euc.c tha t  t h c  i n j u r y  to plaintiff was  "only i1ijul.y bg accident a r iq i~ ig  
ont of a11d in t11v course of ernploynient." T l i r  t w i r t  below, on th i s  
aspect, o ~ c ~ r r n l ( ~ l  the Int lustr ia l  C'Iommissioli a i d  dirccted t h a t  the  caust, 
be ren~midcd  t o  tlic Indus t r ia l  Cornrniqsion. T h e  drfcndant  appealed 
to this  ('ourt. W c  ('an see no r r r o r  i n  the dccisiou of the court belo~r.  
T h e  dccisiol~s of the Iiit lustrial C o m n l i ~ s i o ~ ~  a r c  pcrsuz~sirc., but  not hind- 
ing  oil this  C'ourt oil questions of law. W e  think there mas suffiriciit 
r o m p c t e ~ ~ t  r x  itlcncc introcliiccd by plaintiff to sustain h i s  c o i ~ t c ~ l ~ t i o ~ ~  
tliat he  was entitled to compensation untler the Workmrn ' s  C'ompcnw- 
tion Law, :IS before qct for th.  I f  t l l rw was s l i f i c i r l~ t  rompctcnt m i -  
tlmce al~cl i t  was c o ~ ~ f l i r t i ~ ~ g ,  it  is  n c l l  settlcd t h a t  this  is  fo r  thcl 111- 
duqtrial C'oi~~ii~issioil  to  decide and  not us. 

Tlw "colr~e and go" rulc, as  la id down ill Ilurzf I>.  A t a f e ,  201 X. C., 
707, is not applicablr i l l~dcr  tlic facts  i n  this case. E t l r c a d s  r .  L o r r i ~ q  
(lo., 203 K. ('., 189;  I j r u y  1.. I l ' ca fhcr l y  n ~ t l  ( ' o . ,  203 X .  c., 160. S w  
ll'1111)cr.rjj r3. Fav l l ' y  Sfore.\, I n c . ,  a i l f ~ ,  79. 

Tlic e ~ i d e n c c  is to tlitl effect tha t  plaiiitiff n a s  on his  way  to the  
srlioolliou~c, on tlic (lily of the ill jury, to perform his  task of cleaning. 
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H e  had the money giyen by the proper authority to buy the "Brillo," 
thc cleaning material, vhicll he usually bought a t  the 3. &. P. store, the 
pl:ice hc traded and most likely to have it, antl was crossing the street 
to purchase the material, on his way to the schoolhouse, when he  n a s  
.truck by a motor xehicle. The evidence x a s  that  lle had a "special . . 
inlsqlon" or "special servicen-('out of hoursn-to perform, and i t  was 
the custonl "in carrying out their orders" for him to purchasc material 
15 hen he n a s  on his n a y  to the scliooll~ouse. The  eyidence was that 11e 
n a s  out of material v11ic11 he needed, and the money n a s  given him to 
buy it, to clean up the school building. 111 fact, vitliout purchasing 
the cleaning n ~ a t t ~ r i a l  on his way to thc srhoolhouse, he could not do 
the cleaning, slid, if llc had not purcllased it and performed the duty of 
rlcauing, the e~nployer no doubt had the right of discharge. We think 
the purchase n.as a ~ n a j o r  factor in the plaintiff's morcinent am1 not 
incidental. Without the cleaning material, 11ov could he clean! 

,I case similar is K ! / l e  I > .  G r c ~ n c  Ifigh Schoo l  ( Iowa)  226 x. W. 
Rep. 71 at p. 7 2  and 73, citing a nealth of authorities, the followii~g i s  
wid : " L l l l  exception to tlie aforesaid general rule is found in cases nhere 
it is shown that the ~ m p h y e e ,  although not a t  his regular place of 
oniploymrnt, even before or after customary norking hours, is doing, is 
oil his n a y  horne after performing, or oil the way from his home to per- 
form, some special scmice or crraiitl or the discl~arge of some duty in- 
cidcntal to the nature of his  enlployniei~t in tllc interest of, or under 
tlil.ection of, his employer. I n  such cases, ail injury arising en rout(! 
from the home to tlic placc nhere the work is performed, or from the 
place of perfolmance of the work to tlie home, is considered as arising 
out of al~cl in tllc course of the eniployment." S c r i ~ ~ n c ~ r  c. Fralikliti 
School Di s t~%f  ( Idaho)  293 Pac. Rep, 666. 

We think a caw similar to the present is I'ochl I ! .  I n d ~ m n i f y  In -  
.511rance C ' o .  of S o r t h  America,  decided by the Ul~i ted  States Supreme 
Count, see Advai~ce Sheets filed February 6, 1033. Plaintiff "filed a 
clnim for compel~satioi~ for a n  injury sustained through a11 autoinohilu 
accident n-hile he wls on his n a y  to his employer's place of business on 
Sunda>, April 6, 1930, for tlie purpose, according to his contention, of 
performing the duties assigned to him." The concluding part  of the 
opinioil, citing numerous authorities in the notes, is as follons: "The 
geileral rnle is that  injuries sustained by employes  when going to or 
returning from their regular placc of ~vork  are not deemed to arise out 
of antl in the course of their employment. Ordinarily the hazards they 
ellcounter in such journcys are not incident to the employer's business. 
But this general rule iq subjcct to exceptions which depend upon the 
nature and ci in~mrtnnces of the particular employment. 'No exact 
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for inula  can  \te la id down whicli will  automatically s o l w  every case.' 
Cudtrlry Co. 1..  l'cirramo~-e, 263 U. S., -US, 424. Scc, also, U o t ~ n f i f u l  
I2r;c.X. ('0. v. Qi ies,  276 U. S., 154, 15s .  Wliile service 011 rcgular  liours a t  
:I statcd place gcnrral ly  begins a t  tha t  plncc, there is always room for  
; ~ g r ~ c r n e ~ ~ t  by wllicli the service iii:~y be talien to begin earlier 01- else- 
\\ . l~erc. Scrvicc ill c s t r a  liours o r  011 svecial c r ra i~ t l s  has  all clcnlc~lrt of 
tlistiliction n.liicli the cmplogor m a y  recognize by agreeing tha t  sucli 
scrvice sliall coinincnce wllci~ the ernployee l e a w s  liis lioiiw on tlie du ty  
:rs.ig~ietl to  l ~ i n i  ant1 shall continue un t i l  liis re tu rn .  .I11 agreement 
to that  effect m a y  be either express or be s h o ~ r i i  b -  tllc t ourse of busi- 
IICPS.  I n  s w l i  case tlie linzards of the journey m a y  properly be regarded 
:IS linzalds of tlie service a n d  llcllw ~ i t l i i n  the  purvien of t h e  Com- 
pen~at io l i  Act." 

r 7 1 llc p l n i ~ ~ t i f f ,  f r o m  the record, wlieii lie was i ~ l j u r c d  n-1s pcrformiilg 
th i s  special lilissio~i or s c r ~ i e e ,  by tlie custom ant1 by  tlic c1irrc.t ant1 
spcrific il1structi011s and  orders of tlie employer. I I c  ~ r a s  on liis wny to 
tlie scliool building to do the  clcaliii~g. Tlicrc was 110 uureasonablc de- 
p a r t u r e  i n  crossiug the  street to  get the cleaning i i i a tc~ ia l ,  where lie 
usually purcliased it ,  and perliaps could not purchase i t  elsewliere. H e  
llad the money for  tlie purpose furllislied by those ill authori ty .  I t  was 
necessary for  l i i i i~  to have this c lcnni~ig inaterial to do t l ~ t  work 1111icli 
11e W;IP 011 his  way to perform. 
WP h a w  rend n it11 ('arc the record a w l  tlw most excellent, well pre- 

pared briefs of tlic li t igants. W e  tliillli fro111 the ulltlisputctl fact. t h a t  
tliere I\ :is sufficiwt competent evitlel~ce iiltro~luced by phi11 tiff fo r  t h c  
1utlu.trial Conn~liss ion t o  have  allowctl conlprwsat io~~.  

F o r  the rcawils givc.11, tlic judgnici~t  of the court btlov i i  
~\f i r l l lc t l .  

11. W. I I I S D 1 , E R  r. TT'ACHOT'IA BANI< A S D  TRUST C'OJIPAR'T. 

(Filed 22 February, 1933.) 

1 .  Bills and Notes C a-Liabilitx of unqu:~lifiecl endorser on note. 
By an unqualified mdorsement a party warrants to snb2,equent holders 

in due course tlint the note is genuine and what it pur~ortc, to be, that hc 
has good title, that all prior parties had capacity to contract, tlint the in- 
strulnent is rnlitl and subsisting, and he engages to pay i t  to the holder or 
any subsequent endorser compelled to pay it  if the note is dishonored and 
the necessary l~roceedings thereon are taken. C. S., 3044, 3045, 3047. 

2. Evidence J a-Admissibility of par01 evidencr to explain writing. 
Altliougli par01 evidence is not admissible to contradict, w r y ,  or add to 

a written instrument, where the contract is not required to be in \vriting 
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and part is  writtell and part unwritten, the unwritten part may be estab- 
lished by pnrol if it does not contradict the writing, and in proper cases 
i t  may be shown by par01 that nn obligation was to be assumed only up011 
n certain conti~igency or that  payment v a s  to be made out of a particular 
fund or tliat specified credits should be allowed. 

3. Bills and Sotes H c-Par01 evidence that endorser should not be held 
liable on note in any e\ent held incompetent. 

JT'liere an unqualified endorsement is supported by a valuable considera- 
tion : ~ n d  t l ~ ~  1~;11it>r seelis to enforce the endorser's liability the endorser 
may introduce parol evidence of an agreement entered into by the parties 
co~ltemporaueously with the esecutiou of the note that payment was to be 
made out of a particular fund, but lie mag not introduce parol evidence 
in contradictinn of the \vritten terms of tlie note that he was not to be 
held linb'le in any event, and under the facts of this case a new trial is 
awarded for the erroneous admission of such evidence. 

4. Estol~pcl C +Held: party could have protectcd himself by qualified 
cndorscment and was not cntitled to relief from unqualified endorse- 
ment. 

In ml action involving plaintiff's liability to n bank 011 his unqualified 
endorsement of a note, plaintiff sought to set up a parol agreement that 
the note should be paid out of collateral given by the malier to the bank 
aud tliat in no event was the l~laintiff to be held liable thereon. Tlie 
plaii~tiff accepted the proceeds of the note in payment of material fur- 
nishcd the maker. The plaintiff contended that he had lost his right to a 
materialmnn's lien by reason of the transaction : Held, the coutention 
respecting the loss of the lien is unavailing, the plaintiff having had ample 
opportunity of protecting himself by a qualified endorsement. 

,IPPEBL by defendnnt f r o m  Sink,  J., a t  Narc11 Term,  1932, of n u s -  
c o m m  ?icw trial.  

O n  23 3larcl1, 1929, L. B. Jacksoil executed his  proniissory notc to tlic 
defendant, T\raclloria B a n k  and Trus t  Company, o r  order, i n  the  sunl of 
$5.000 with interest a t  6 per cent payable 90 days a f te r  date. I t  bore the 
following entlorsen~cnt : "H. Mr. Kindler." Tlie defendant made  the loan 
i n  J u n e ,  1928. T h e  original note had  twice been r e n e ~ e d ,  and  tlie notc 
ill sui t  was the last renewal. 

O n  1 6  &larch, 1930, the plaintiff instituted the present action. I11 his  
complaint lie alleged i n  substaiice tliat prior to  26 June ,  1928, lie had  
furnished mater ial  and done n o r k  for  L. B. Jackson, f o r  which Jackson 
had become indebted to hini  i n  a sum exceeding $5,000; t h a t  tlie defend- 
a n t  lield co1late1-a1 securities of Jackson for  tlie purpose of protect i i~g 
Jackson's indebtedness to the  b a d < ;  that  t h e  plaintiff a n d  certain officers 
of the defentlant entered into the fol lo~ving agreement:  I f  Jackson v o u l d  
g i r e  a ilote and  the plaintiff would endorse t h e  note, tlie defendant would 
pay to the plaintiff the  sun1 of $5,000 and would use the  collateral i t  lint1 
in  i t s  possession beloi~ging to Jacksoil a ~ d  h i s  affiliated interests and 
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corporations f o r  t h e  purpose of paying off said no te ;  tliat tlie col latcwl 
was sufficient to  discharge the note;  t h a t  the note would be paid out of 
tlic c>ollateral; t l iat tlie plaiiltiff n-ould not be called upon  to p a y  tlie ~ l o t c  
o r  to  make  i t  good; tha t  the  defcnclant n o u l d  rely oilly upon tllc col- 
la teral  f o r  payinent ;  and  t h a t  i n  pursuailce of this a g r c e i u c ~ ~ t  the plnin- 
tiff signed t h e  note  as  endorser a n d  did not iiliist upon the  liens I\ 111(~11 110 

roultl l i a ~ e  enforced against t h e  property of J:~ckso11. 
T h e  tlefcndant de~l ied  the alleged :~greei imlt  :IS to the co1latcr:il srcur- 

itics a i ~ l  the rclcnsc of the pl:~intiff,  and  nllcgcd tha t  it l12tl niatlc 110 

co~l t rac t  nit11 the  plai i~t i f f  c s c y t  such :IS :lppcais u l ~ c ~ i  t h  lrotc i l l  

controwrsy.  
T h e  plaiiltiff \ \ a s  l)crniittctl to tcstif- as  fol lons s u l ~ j r c t  to t h r  tle- 

fci~dai l t ' s  objcctioii a ~ i d  esccptioiis : 
Q. TVlint <lid they ( t h e  officcrs of t h e  W a c l i o ~ i a  Dauk  n11tl Trus t  C'olil- 

~ ) : I ~ I , T  ) bay wlieii you told tlienl t l i ~  Ccnt ra l  U a i ~ k  :111c1 1 ru4t ("01np:111y 
\ \onl t l~l ' t  titkc tlie ilote tlint lie o\ \cd you for  this p l u r n b i ~ ~ ;  :inti l ~ c a t i l ~ g !  
A i n s ~ \  c r  : T h y  said tha t  Jacks011 1i:ld a large : ~ n i o u ~ l t  of c ollatcral (lo\\ 11 

tlicrc and  t h a t  this note wo11ld be tctke~i care of n itllout it  coni i ig  1):1~1\ 
011 me. 

(2. S t a t e  ~ 1 1 a t  O C C I I ~ I . ~ ~  t l ierc? * i n s u e r  : There  n:ls 7 (>ry l i t t lc s:~itl 
beyoid tha t .  I \ \ a s  sure tliat tlie uotc wouldn't come h c l ;  011 me. 

Q. TTliat did they say the  ilotc would he paid out of, if :111ytlii11g! 
A \ ~ ~ s n e r :  Take11 out of n large : ~ i i i o u ~ ~ t  of collaternl tli:~t , acIi>o~l 11.1tl 111 

tllcir possession. 
Q. W11o said t l ~ n t  ? , i ~ ~ s \ \ c r :  M r .  Raysor .  I re  statwl tlliit ill tlicl prey- 

cww of S t r o ~ l g  m d  I<bbs, s i t t ing i n  the  enclosure. 
Q. T l ~ e n  wliat did you d o ?  Answer :  I accepted the ~ l l ~ c l i  fo r  $2,000 

endorsed the uote a i ~ t l  lcft  the  bank. Interrl\t  TI as tletluc tetl froni t1i:it 
clleclr. J u c k s o ~ ~  paid nic the  interest personally. 

. . . . . . . 
Q. Did they nialce that  ngrecmeut T\ it11 you before yon e i i t l o r ~ c ~ l  the 

note ? Answer : Yes. 
Q. H o w  soon a f te r  tlicy made  tha t  ngreenie~lt wit11 ycu tiid you en- 

tlorsc tlic note ! ,Iiisn.c~-: W e  conrcrscd tliero fo r  two or  t l l r w  m i ~ l u t c s  
alltl fiiinllp I u c n t  to tlic window to tlic left : I I ~  endorset1 tlic notc. 

'L'lle ~ e r t l i c t  v a s  as  follows : 
"What  amount ,  if any,  is t h e  clefelidant entitled to  recowr  of the plain- 

tiff oil t h e  note rcfcrrcd to  i n  t h e  complaint?  Answer : Nothing." 
Rayeor, S t rong  mid Ebbs  were officers of the tlcfendnnt. 
J u d g ~ ~ ~ e i i t  f o r  plaint i f f ;  appeal  by clefentlant. 
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, \ D . I ~ ,  J. The decisive question is v~hether the evidence escepted to 
qhould ha re  been cscludcd. The plaintiff admitted his cndorsenlent of 
the note. H e  did not indicate by appropriate words his intention to bt> 
bound in any other capacity; he entered into a substantive agreemel~t 
and incurred the liability of a general endorser. By his endorsement 
without qualification he warranted to all subsequent holders i n  duc 
course that the  instrument was gelluiile md in all respects v h a t  it 
purported to be, that he had a good title to it, that  all prior partics hat1 
capacity to contract, and that  the instrument was valid and subsisting. 
H e  also engaged that on due presentment the note shoultl be paid accord- 
ing to its tenor, and if dishonored and the necessary proceedings were 
taken he would pay the amount of the note to the holder or to any 
snbscquent endorser who might be compelled to pay it. C. S., 3044, 301-5, 
3047; P e r r y  21. 2'aylor,  145 S. C., 362; Bai l k  v. Cra f to i l ,  181 N. C., 
404; I'rztsf Co .  1 , .  I'OYX,, 100 K. C., 624; R a y  c. L i r i n g s t o n ,  aizfe,  1. 

The endorscnl t~~~t  of the plaintiff was ncithcr special nor restricti~c> 
1101. qu,~lificd, ]lor c o ~ ~ d i t i o ~ ~ a l .  ('an 11c rcleaec h i r ~ ~ v l f  from the lcgnl co11- 
scque~~ces of his ent lorwnm~t  by proof of a p r o 1  agreement .i\ it11 the de- 
fci~dallt that  1,- his cntlor-;ci~lellt lie il~currctl 110 liability? S o  fraud or 
mistake is  alleged. Tllc endorsement itself iiiiports liability. Wlic~i a 
coi~tract is recluccd to writing par01 e~ idence  will not be heard to contra- 
dict, vary, or add to tlic n ritten i i~strument.  

Tlie principle is clcarly set forth in J l o f i t t  v.  Jlailess,  102 S. C., 457, 
a i ~ d  has often bew~ rcstntetl. A h o t h e r  principle is equally familiar. I f  a 
col~tract  not required to be in nr i t ing  is partly vr i t ten  and partly 
~ e r b a l  the uunri t ten part  may be proved if it  does not contradict or 
vary the tcrins of the n r i t i ~ ~ g .  '1 witly 1.. P u n i t d ( ~ i ~ ~ o ~ l ,  31 S. C., 5 ;  AIIlla~l- 
nil ig r .  Jones ,  44 K. C., 365; D c i u y h f r y  L ? .  Boof lre ,  40 S.  C., Si; Ruy 2,.  

/~ lac l ,~ t cc l l ,  04 S. C., 10;  S u m n c r  a.  L ~ i m b c r  Co.,  173 S. C., 634; I I c n d e i -  
S O U  1 ' .  E'or ies f ,  184 K. C., 230; S f a c l i  a .  S f a c k ,  202 S. C., 461. The 
l~laintif'f s:~ys that the l a t tw  principle is alailable to him because the 
written agreement is incomplete and c\idencc of all the terms is ad- 
inis5ible. 

I n  proper cases it rnv bc sl io~rn hy par01 e~ idencc  that  an obligation 
\!as to be assumed only upon a certaiii contingency, or that payment 
~houl t l  be made out of a particular fund or otherwise discharged in a 
ccrtain nay ,  or that specified crediis should be allo~red. K c r c h n c r  v.  

I I IcAnr, 80 S. C., 210; B i ~ n s w c l l  1 % .  P o p e ,  82 S. C., 37; Ir'elly 11. Ol iver ,  
113 S. C., 442; E1-ans  z.. Freeman, 142 X. C., 61; T y p e t i 9 ~ i f e r  Co .  c. 
Hardzi3are Co.,  143 S. C., 07;  CTawisoi~ c. X u t h i n e  C'o., 139 3. C., 253; 
7'7tomns G .  C a r t e r e f ,  182 1\'. C., 3 i 4 ;  B a n k  u. W i n c l o w ,  193 K. C., 470. 
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I n  l c c ~ a ~ l s  L'. I ' l r ( ' cma t~ ,  stLpra, the  plai~l t i f f  brought suit on a promis- 
sory i ~ o t e  ill tlie suni of $50.00 csccutetl by the  d e f e m l a ~ ~ t  a ~ l d  nssigl~etl 
l y  Alskc~v ,  the payee, to the  plaiiitiff. Tlie defe i~dant  offered p r o 1  cvi- . . 
tlcncc tha t  paynieilt of the ilotc w l s  to be madc out of procccds :rrising 
f rom the  salts of t h e  patciit r igh t  of a n  automatic  s :ock-fwdw a11d 
t l ~ n t  if tlicre were no salcs t l i c ~ c  was to be no p a y m c ~ ~ t .  T h e  e~i t le i lcc 
was held to be c o ~ n p e t ~ i ~ t ;  if t h e  were no sales tlicrc \\-as a total fa i lure  
of co~isitlcration. Of like impor t  a r e  Quin I:. S c ~ t o , ~ ,  125 N. ( I . ,  447 
: ~ n d  C'arriizglon 2 % .  Il'cxli', 112 N. C., 11.5, \vliicli a r e  t y l ~ i c ~ l  of a l o i g  liilc, 
of cases denl i~rg \\.it11 this  l ) r i~iciplc .  T h e y  differ froin tli8-, case before us 
i ~ r  the f a r t  tha t  the l ) l ; l i~~t i fYs  ~ ~ ~ d o r s ( ~ i ~ i c i ~ t  of the  11otc1 \\.;IS s ~ ~ l ) l ) o r t ( d  117 
:I ~ a l u a b l c  co~rsi t l r rat io~i ,  tlic loan of f i ~ v  t l lo~lsand 0011:1r1~. 

r ' l l i c  logical i i~ tc rprca ta t io~~ of the  1)lailltiff's c v i d e ~ ~ c e  i s  th i s :  that  tlic' 
~ l o t c  was to  be paid out of tllc proreetls of Jnclisoii's coll:~tc.r:rl stwuitic.: 
ant1 tliat the plaiiltiff was to be relieved of any  liability g r o ~ r i ~ l g  out of 
11is c , ~ ~ t l o r s c r ~ i c ~ ~ t - t l ~ a t  altliongh tlic ln\v i l~lpowtl  1i:tbility 113- tlio terms 
of the  wri t ten contract he could establisli his c x e n l p t i o ~ ~  f r o m  1iabilit)- 
by p r o 1  eritleiice con t rad ic t i i~g  the wri t ing by vliicli  tlic liability \\-a:: 
in~poscd.  T h i s  ~ ~ i d c ~ i e e  T;LS t : l~i ta inou~it  to l r o o f  tha t  i l l  iio cvciit eouI(1 
the clefciitlai~t he lieltl l i a l ~ l e  oil h i s  ciidorsciiiciit. -1 :;iiiiil:rr t lefe~~sc'  
: ~ g n i i ~ s t  liability 011 :I ~ i o t c  \v:~s made  ill Balil; r > .  AlIoo~,c7. 135 S. C'., > ? ! I ,  
a i ~ t l  the  Cour t  said : ("l'lle o d y  dcfeilse a t t c m l ~ t e d  ai~ioul l ts  ill snbst:r~~c.c> 
to 11lis: T h a t  t l ioug l~  tlic d c f r d a i i t  cscxcuted h i s  note :111(1 ~ ~ ~ ( ~ i ~ e t l  :I 

\-alu:~blt, wi~s idcra t io i i  there lvns : ~ I I  uiitlt~rst:riltlii~g :lilt[ a g r ( w ~ ~ i w t  a t  
tlic tiilic t h a t  l ) : r p ~ c ~ ~ t  sliould lie\-er bc e ~ ~ f o r c c t l  or t lcma~~tlct l .  Al l l  tliv 
: ~ n t l ~ o r i t i c s  a r e  ngrctd t h a t  such a clcfeiise is not open to the dcf twl :~ i~ t . "  

111 accord \\-it11 the rul ing tha t  p r o 1  cl-ic!eiice is con1 wtcut ill proof 
of all ngrcci~icmt tha t  :I tlcl~t is  to  he l ~ a i t l  froin n part icular  fuiitl, \vcl 
t l i i ~ ~ l i  t l i ~  pl :~i i~t i f l '  iii:~y testify as  to tlie agreed inotlc of ~ I : I ~ I I I ~ I I ~ , ;  but 
his  testinwily that  i n  110 c w n t  should h e  bc liable is  in tlircct coritrx- 
tlictioi~ of tlic, ternis of his e~i t lorsenle~i t  a11t1 shoultl 11:rrc. i~c 'e~l  c~sc*lutlr~d. 
Tlierc i5 i ~ r t i ~ ~ i a t i o i i  ill the rccorcl tliat tllc collaterals r c f u w t l  in a r c  11ot 
:I\-ni1nl)lc f o r  t11e p a y i i i c ~ ~ ~ t  of tlic not(,. Tf7l'lic4hc~r this is t r u e  \ye 1 i ; ~ ~ c  110 

Inrails of l r ~ r o \ \ . i ~ ~ g ,  but  accortli~rg to tlic i~\- i t l t~l~c.c~ as  it  i i ~ ~ n .  appears  the 
l ) l :~i~i t i l f  c:ll~uot ~i~:lilrt:i i i~ his  ;rbsolute r s e n ~ l ~ t i o i i  froin all  l iability. 

I<t'fcrc'i~c.c is  111atlc to  t l ~ c  pl:~iiitiff's loss of right to filr a lie11 n g n i ~ ~ s t  
tlic property of J:IC~POII, h t  lie 11:1(! ample opportniiity to 11rotect 1iin1- 
xclf by n qnalifictl c ~ ~ t l o ~ s c n ~ c i ~ t  of the  note. F o r  error  ill the  aJmiss io~i  
of eridciice the tlc~fontlaut is  c~ i t i t l ed  to a 

Nen. t r ia l .  
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JOHS P. STELMAN, TLIEASUIIER STATE O F  NORTH CAROLIKA, v. 
CITY oF TVIR'STOI\'-SALEM. 

(Filed 22 February, 1933.) 
1. Taxation B + 

Our State gasoline tax i s  an excise and not a property tax. C. S., 
2613 ( 5 ) .  

3. Taxation B Cl-Gtwoline tax on municipalities held constitutional. 
Under the provisions of our Constitution, Art. V, sec. 5, the General 

Assembly is prohibited from levying a property tax on property owned by 
munici1)al corl)orations, but tlie prohibition does not extend to excise 
taxes, and under the provisions of ('. S., 2613 ( i5) ,  a municipality is liable 
for the gasoline tax on gasoline bought by it  in bulk and distributed 
by it to its various departments for use in its governmental functions. 

3. Same- 
Exemptioils from tasatioli must he strictly construed in favor of the 

taxing porer. 

4. Statutes A e- 
An act will not be held unconstitutioilal unless its invalidity appears 

beyond n reasonable doubt, and where two reasonable interpretations are  
possible that one will be adopted which sustains the statute. 

3. Constitutionttl Lam A a- 
The expansion of commercial life and tlie complexity of social con- 

tacts and obligations cleiuand a liberalization of constitutional interpreta- 
tion. 

CIVIL .ic#rlox, bcfore Uecm,  J. ,  a t  Xarc l i  Terin, 1932, of WAKE. 
T h e  tlcfe~idaiit is a municipal  corporation existing by v i r tue  of c l i a p t e ~  

232, P r i v a t e  Laws of 1927. O n  3 December, 1931, the city of Winston- 
Salc m purcliased fro111 the American Oil  Company ill Sor fo lk ,  TTirginia, 
;I t m k  car  load of gasoliiie, contai l i i lg  10,203 gallons, and caused tlie 
same to be sliipped to the ci ty  of Kinston-Salem, Sort11 Carolina, aud 
u~iloatled the same illto a storage tank. This  gasoline n as  to  be used i n  
niotors operated by the public works department  of the  defendant aild i n  
o ~ e r a t i i ~ g  automobiles used by the police department  i n  tlie prosecution 
of crime, and i n  constructing and  main ta in ing  streets and  liigli\vags, 
collection of garbage, autoinobiles used by the agents of the health dc- 
partmelit  and other  a c t i ~ i t i e s  of a gowrnincntal  nature.  C. S., 2613(i5) ,  
levies a tax  of six cents per  gallon ('on a11 motor fuel, sold, distributed, 
or usrd within this State .  T h e  t a s  hereby levied shall be collected and 
l ~ a i d  by the  distributor producing . . . or  holding i n  possession 
~ v i t h i n  t h e  State ,  ant1 shall be paid hy such distributor to  the Commis- 
sioner of Revenue," etc. C. S., ( i l ) ,  defines a distributor as  "any person, 
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firm, association of persons, corporatioli, municipality, county, or other 
political subdivision tliat lias on hand motor fuels . . . for sale, 
tlistribution, or use herein." 

Tlw plaintiff, treasurer, iilstituted this action to collect froin the de- 
fmdan t  the sum of $612.18 upon said motor fuel. Tllp trial judge wa5 
of the opinion that  the plaintiff was not entitled to rccovcr, a ~ l d  from 
such judgnicnt the plaintiff appealed. 

A l f f o r ~ ~ e y - G e n e ~ u l  Brzi tnmii f  and Aos i s fa t~ t  - l f t o ~ ~ , l c l y s - G e t ~ e ~ ~ a l  Szler 
and Ross for p la in t i f .  

Pawish Le. D e a l  for de fendanf .  

UROC,DEK, J. ( I )  I s  the gn~ol inc  tax a property tn s  or all cscise t a x ?  
( 2 )  I f  an  excise tax, is the same invalid by virtuc of the colistitu- 

t ioi~nl exemptioii ill Article T, seeti011 5 thereof? 
A phase of this case n a s  lwretofore considered in O' l l r v ry  c. J I c c X l ~ n -  

burg Cot in fy ,  19s  K. C., 3 3 ,  1.31 S. E., SS0. T l ~ c  statute then in force 
did not espressly ii~clutle a rnuuicipality or political subdivision of the 
State vitlliii tlic definition of distributor. Coilseque~itlv, tllc Court held 
tliat a county was not a distributor a i d  liable for tlie t:is on motor fuel 
used by such county in the tliscliarge of its govermne~lt i~l  fnnctio~ls. Per-  
haps, as a result of that decisio~l, the General Llsse~libly in 1931, as 
lieretofore indicated, expressly included a n lunic ip l i ty  n ithi11 the defini- 
tion of a distributor. 

T l ~ c  dcfclidalit asswts that  the statute IS uiiconstitutio~id because it 
i n~n t l e s  or violates Ilrtivle J7, section 3,  of the C'o~~stitutioii. The perti- 
i~c,iit port ioi~ of this provision is that  : "property bcloligii~g to tlie State 
or to mu~iicipal  corporatiolis shall be eseml~t  from t:tsation." The word 
"property" has been dcfilled by this Court as "riglitful dominion o \er  
csteriial objects; o~\i icrsl i ip;  thc uilrestrioted a ~ i d  csc lus i~  e right to :I 

thing;  tlie riglit to dispose of the substalicc of a t l ~ i  I:, ill elcry lcgal 
way, to poss~ss  it, to use i t  alicl to esclutle e\ ery oue clw from i ~ ~ t ~ r -  
feriiig with it. Property is the lligliest right :L illan can h a ~ e  to arrj- 
thing, being used for that  right nliic.11 ouc has to lands or tenciner~t\, 
goods or chattels, nliicli 110 I\ ay depelitls 011 nuotlier nian's c o u r t e ~ j .  ,I 
l ight  i~npar t ing  to the owicr a power of iudefiriite user, capable of being 
trarlsniittcd to universal successors by n a y  of dcscclit nntl imparting tu 
tllc onlicr the riglit of tlispositio~l." 1 7 a n u  w. Bdward:?, 1:35 S. C., 661, 
47 S.  E., 756. Thus, it  mould appear that  property is a right of ex- 
clusil e domillion and ul~rcstricted user, n itlliii tlie law IIelicc, ill order 
to support tlir tas,  it must be c~oiicci~ed that taiigihlc property is one 
t l l i ~ ~ g  and the n w  ~ n t l  C ~ I ~ O >  llleut tllercof il110tli~r t l i i i~g SO as to a c l ~ i e ~ e  
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a result whereby t h e  one m a y  be exempt and tlie other  taxed. T h i s  result 
has  been achiered by  assuming t h a t  a t a x  oil the use of property is a n  
cscise tax, xl i i le  t h e  t a x  upon  the  property itself is  a n  ad va lorrm t a s .  
Courts  atid test-writers generally h a r e  reaclied tlie conclusion tha t  a 
gasol i~le  t a s  of tlie type involved i n  this  suit,  is  a n  escisc tax.  F u r t h e r -  
more, the decisions a r e  ill accord upon the  proposition tliat constitutional 
c~xciiiptior~s a r e  ordiliarily applicable only to  ad va lorem taxes. T h i s  
view is 1ic.lcl by tlic courts of Florida,  Teiiiiessee, Kentucky, Colorado, 
Itlaho, Utah ,  Xcw Mesico and. S o u t h  Carol ina.  See  Orange S t a f e  Otl 
C'o. v.  A m o s ,  130 Southern,  707;  Foster  B Cre tgh ton  C'o. v .  G r a h a m ,  
255 S .  IT., 570;  l'cople 1 .  Clfy a n d  C o u n t y  of Dcl~ccr . ,  272 Pac.,  620 ;  
Irstlcpc,~~tlent School  1) is tr l t t  1 % .  I'foat, 4 Pac .  (dt l ) ,  377 ;  C'lty of G w e n -  
? lllc L' .  ( J z I c T - ~ ,  164 S. >:., 844. Bolt m a n  v. C'o)~ f inemfa l  Oi l  Co., 256 U. S., 
642;  1fal. t  l ie f iner ics  P. l I n r n t o n ,  273 U. S., 409;  Creecc L u m b e r  ( ' 0 .  I > .  

Jlirtrlicd, C'onlpfrollcr,  287 Pnc., 699, affirmed 283 U. S., iS3.  
011r  of the  latest tlccisio~is is t h e  Q l ~ c ~ y  c a w ,  supra. ,lrticlt. S, s r c t i o ~ ~  

4, of tlic Coi~st i tut ioi l  of South  C'aroliiia provides: "There slid1 be es-  
c w p t ~ ( l  froin tasatioii  a11 county, to\! iisliip and  ~ n u ~ ~ i c i p a l  1)roprrty  USE^ 
cac.lu.i\ cly fo r  1)ublic puipoqcs." T h e  Cour t  sa id :  "Thcrc is 110 iiihibi- 
tion ill our  C o i l s t l t u t i o ~ ~  olr the p n c r  of tlie G e ~ l e r a l  L\sscinhly to  impose 
oxc1v t : ~ w s .  A i  tllc l)ro\ ~ i i o i ~ s  of Llr t ic le  S deal o111y n i th  utl 1 a l t ) ~ c t ~ l  
t a s w  oli 1)ropt~t-y (and,  i n  :~dditioii, wit11 licrlisci tascs  on occupatioiis 
:1i111 I ) i l s i~ i (~ . ;~(~s ,  i11co111(~ t a w s ,  a11d others cxprcssly tllcreiir ~ l a n l e d ) ,  i t  
\\xultl scc'in logically to follow tha t  t h e  c w x r i l ~ t i o ~ ~ s  provided for  i n  that  
:rrtic*lc wo111tl al)ply o i ~ l y  to thc k i d s  of t m e s  t l icrei i~ tlcalt wit11 ant1 
rogul:ttctl. -1s 11eit11cr this provisioii of the  Coiistitntio~i,  nor ally other, 
i ~ i  : I I I ~  \<-a!. r( 'f(>r to c ~ s c i c i ~  tascs, n-t,  Iio1,l that  tht. c ~ s c ~ n ~ ~ t i o l ~ s  t h ~ r e i ~ l  
:rllon-etl caniiot be c l a i n ~ r d  against such taxes. I n  this conclusioi~ ~ r c  
: \ I . ( ,  iiot witliout s u p l ~ o r t  f r o m  einiiient authority." 

Xorcovcr, i t  h a s  been consistently lield i n  th i s  S t a t e  t h a t  the c20urt 
will iiot declare a n  act of the 1,cgislature urlcoiistitutiorial unlcss tli:. 
invalidity a p l m m  hcyoid a rcxsonable doubt. Thus,  if tlic validity of a 
s tatute  is  :lssailed, a i d  there a r e  two possihlc interpretatioiis,  tliat i l l -  

tcwl)rc't:ltiu~l will be upl~cl t l  ~rl&ll sustains tlic statutc. ,Ilso, i t  has  becii 
ge rmal ly  held t h a t  exemptioil f r o m  taxat ion must  be strictly construed 
i11 favor  of t h e  t a s i n g  power. 

T h e  judicial drnoniinat ior~ of a t a s  a s  all escisc t a s  o r  a property t a s  
is  a mere use of terms a i d  the  selection of certain letters f r o m  tlic: 
alp1i:~hct. T h e  ul t imate test is  tlie operation of the t a x  and  i ts  practicnl 
:tpplication to the  corr~iuercial transactions of life. Xevertheless, i t  must 
be coiiccded arid recognized t h a t  the expansion of commercial life and 
the  complexity of social contacts and  obligatiom have constantly tle- 
~l ia l~t let l  :t broatlelii~lg of taxing p o ~ v e r ;  perhaps, ilot ful ly  c o ~ ~ c e i r e d  ancl 
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appraised by our ancestors in framing constitutional exemptions. Con- 
sequently, economic necessity has demanded and continues to demand :L 

liberalization of constitutional iutrrpretation. This liber,tlizing necessity 
was applied by U~.olcn, J., ill the absentee rotcr  case. 111 J e r ~ k l i z s  P .  

1lour.d of Elections, 180 IT. C., 169, S5 S. E., 289, he n rote: "The fact 
that  this law originated from extraordiilary enlergency, a i d  n a s  not 
contemplated by the framers of the Constitution, can m a w  no difference. 
If the power resides ill the legislators, they may exercise it and apply 
it to all roters, whether soldiers or not. -1 poner l ~ o t  limited or nitllheltl 
abides in the people, and in such case the Legislature, like P a r l i a m ~ ~ i t ,  
is onlnipotent. . . . A constitutioll should not rewire  a technical 
construction as if it Jvere an  ordinary iiistrurllent or statute. I t  should 
be interpreted so as to carry out the general principles of the goreri~mcnt, 
and not defeat them." The opinion quotes the followilig "TThen n e  coil- 
strue a constitution by implication of such rigor and inflexibility as to 
defeat the legislative regulations, v e  not oiilg violate accepted principles 
of interpretation, but we destroy the rights which the Constitutioli 111- 
tended to guard." 

The  money derixed from the gasoline tax is to be used in  tlle general 
imintenance of the highway system of tlic State, and, :is our Constitu- 
tion does not forbid the levy of excise taxes for such purposes, and as the 
General Asscmbly has expressly included municipalities within the defi- 
nition of distributors using motor fuel, this Court 1s not inclincil to 
strike don11 the statute. 

Reversed. 

C. TT'. GILLIAhI, TRUSTEE, JENSISGS RIANUFACTUR[NG COMPANY, 
BANKRUPT, V. T. B. SAUNDERS, TV. G. SMITHER\IAN AND B. S. 
HURLEY. 

(Filed 22 February, 1933.) 

Judgments B c -Issue of conspiracy in 1)rocuring judgment held de- 
tcrnlined adversely to plaintiff by jury's verdict on conflicting eri- 
dence. 

While the courts will not permit the same attorney to represent both 
parties to an action, even colorably, in this action to set aside a judgment 
on the ground of consl~iracy of the parties in procuring the judgment in 
order to defeat the plnintiff's recovery in an action pending against the 
defendant at tlle time of the rendition of the judgment sought to be set 
aside, the jury found upon conflicting evidence that the  attorney in the 
action attacked did not act for both parties and did not enter into a 
conspiracy to procure a fraudulmt judgment, and the r3rdict of the jury 
determines the rights of the parties. 
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CIVIL ACTIOS, before Schenck, J . ,  at  Llpril Term, 1933, of ? I~oYT-  
bU.\IERT. 

011  or about 21 l la rch ,  1928, certain property of tlie bankrupt was 
sold by decree ill bankruptcy, and the defeiidant, T .  B. Saunders, pur- 
c.liasctl tllc property for the sum of $2G,250, Saunders did not comply 
\\it11 the bid and thereafter the property was resold on 23 June, 1925, 
and brought approsiinately $10,000. Thereafter the trustee in  bank- 
ruptcy iiistitutctl a suit agaiiist the defendant, Saundcrs, to recorer tlie 
deficiency occasioned by liis failure to coniply with his bid, ainountiiig 
to $4,500. 011 17 September, 1928, nllilc said suit was pending, Tir. G. 
Smitherniail instituted a suit against Saunclers in ~ lo i l tgomery County 
to recoyer a sum of $14,100. The suminoils ill tlie cause was issued oil 
17 Septeiiiber, 1928, and the followiiig entry appears thereon: "I accept 
service of the witliiii suininoi~s aiid copy of tlie complaint. This 17 Sep- 
tcmber, 192s. T. 23. Saunders." S o  answer was filed by Saunders and 
juclginelit by defuult for said sun1 was duly talcen 011 10 June, 1929. 
Thereafter tlie plaintiff, trustee in bankruptcy, secured judgment against 
Snmiclcrs for said sun1 of $4,500 on 9 October, 1930. Thus, it  appear, 
tha t  nhi lc  tlle bankruptcy action was pending against Sauliders alicl 
before final jutlgiilcnt, Sriiitlierliiaii secured a judgment agaiiist Saunders 
ill ,\lolitgoincry County ill 1929. 

011  14 October, 1031, Gilliani, trustee in b a n l i r ~ p t c ~ ,  brought this suit 
111 ,\Ioiitgonicry Couilty to set aside the S m i t l i e r l n : ~ ~  judgment, alleging 
tlint bait1 judgincilt v a s  procured as a result of colispiracy betweell 
Sauiitlcrs, Slnitli~rn1:1ii il11~1 IIurley. The  cause of action is substantially 
stated in the folloniiig escerpt from tlle complaint: "Tlic said T. B. 
Snu~iclers, U. S. Hurley mid K. B. Snlitliernlai~ did, unlawfully and ille- 
gally. cw~ispire together, srlieme, plaii autl dcsigii a l ) l a ~ i  or ~lietliod to 
unlan fully and illegally prerent the collection and eiiforcemeiit of ally 
jutlginelit recol crecl against the said T. U. Saunclers; tliat in furtlierance 
of such scheme, plan, desigii and conspiracy, the said B. S. Hurley, 
with the howledge and coiiseilt a i d  approval of the saicl T. B. S:lunders 
mid W. G. Smitlicrnlan, procured and caused to be issued out of the 
uihw of the clerk of tlie Superior Court a su~niilolis in an actiou entitled 
JV. C T ,  Sniitlierman C.  T. 1:. Saunders; that  at the time the said summons 
I\ as proc~~ret l ,  tlie saicl U. S. Iiurlcy represented lliimelf as being counsel 
ior  the plniiitiff ill snit1 action, W. G. Sinithermail, and did, on said date, 
file R conlplaint signed by the mid 3. S. Hurley, as attorney for the 
plniiitiff. . . . T. B. Sauiiders mas not indebted to plaintiff in any 
amount and the alleged cause of action was instituted solcly for the pur- 
1 1 0 ~  of prewi~ti l ig the collwtioii of judgineut procuiwl by the plaintiff 
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herein. . . . I n  furtherance of said conspiracy . . . B. S. H u r -  
lcy, without any authority in fact, law, or equity, mltl as attorney for 
the defendant, T .  B. Saunders, did, on 1 7  September, 19i!S, accept service 
of said summons for the said T.  B. Saunders in said action while he  n as 
at the time also attorney for tlie plaintiff, W. G. Sniit ierman." 

N r .  Hurley testified that  Smitherman employed him o collect a claini 
against Saunders; that  Saunders came to his office in rosponse to notice, 
and that the coniplaint and summons had been filled out and esecutetl 
at the time. Saunders was ill and his a rm in a swing, and, admitting thc~ 
correctness of the account, requested said attorney to 3cccpt service of 
summons in order to save tlie costs, and to write his llaine for hi111 011 

tlie summons. Tlie attorney further expressly and unccjuivocally denied 
that he was representing Saunders in the transactioli, C I S  that  there was 
any lack of good faith. H e  testified that  he had rcprc~sentcd S a u n d c r ~  
in other matters connected with the bankruptcy proceeding, but was not 
attenipting or undertaking to represent both parties in the suit of Sinith- 
wrnaii r .  Snundcrs. S a u ~ ~ d e r s  testified that IIurlcy was not representiilg 
him in the Smitherninn suit, but that he had employed Hurley to repre- 
sent him ill othw mntters. H e  further testified that Smitherman's chi111 
was a bona fide one, and that  he requested Hurley to s i p  the accepta~lw 
of summons. 

Evidence offered by the plaintiff tended to show tliat Saunders in all 
csaminntion before the referee in bankruptcy, hat1 stated that Hurley 
was his attorney a t  the time he accepted service of summolls in the 
Smitherman suit, ancl that  i t  was a friendly summons. 

The following issues were submitted to the jury:  
1. "Did the defendants, T. B. Saunders, W. G. Smitlierman and B. S .  

Hurley, conuive ancl conspire, scheme and plan together to take :i 

fraudulent judgment in the case of W. G. Smitherman E .  T. B. Saunderr. 
as alleged in the complaint ?" 

2. "Did the tlefentlant, B. S. IIurley, attorney at lav., act as attonley 
for both plaintiff, 11'. G. Smitherman, a~l t l  the defendant, T. R. Saun- 
tlcrs, in the suit entitled TT. G. Smithcrnian v. T.  B. Sallnders, 3s sct out 
in the complaint ?" 

Tlie jury answered both issues "So." 
From judgment 11po11 the rcrtlict the plaintiff appealed. 

A ~ m s f r o n g  cT. A r ~ n s f ~ o n g ,  I-'. IT. Cr i t cher ,  M a r t i n  (e. B1.inkley ant1 Ii. I1. 
l i ! / s e r  f o ~  p l a i n f i f .  

B r o ~ r n  cL: U r o t ~ * n  a n d  G'adnnd S .  G a w i s s  for  d e f e n d c n t .  

E I ~ ~ D E X ,  J. I n  1799 the General Assembly of North Carolina created 
an appellate court, consisting of the Superior Court judges, who, of 
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course, heart1 and adjudicated appeals fro111 tlieir own jutlgments. ?'hi.; 
statnte was continued in force by chapter 1 2  of the L a y s  of 1801, which 
expressly pro~it led,  amollg other things, that "110 attorney should 1 x 8  
;1110n etl to speak or atlniitted as couusel in the aforesaid court." Doubt- 
less it was supposed that, if attorileys verc  permitted t o  appear in the 
.lppellate Court, by alertness of mind or smoothl~ess of tongue, they 
would either lure the judgme~it of that high t r ibu~la l  or perhaps corru l~t  
the lnorals of the distinguishetl jurists. At any rate, attorneys ~ r c r c  not 
allo~recl to appear in thc .\ppcllnte Court of that day or to champion 
the cause of their clicnts therein. While that absurd barbarism hils 
bee11 abated, this Court, as constituted ill 1819, has colitinuously llrltl 
that an attorney, h o ~ e ~ e r  friendly the relationship of the parties, caunot 
appear elen colorably for opposil~g litigants. Appare~it ly the question 
n a s  first considered iu N o o r e  T. Gitlney, 75 N. C., 34. Tlic Court said:  
"But i t  is denied that the counsel of tlie plaintiff acted as the defendant's 
counscl, farther t l m i  ill drawing up her answer; and we arc  satisfied that 
no improper illfluelice Tras inteuclrcl. Yet the law docs not tolerate that 
the same counscl may appear oil botli sides of an adwreary proceeding, 
ere11 colorably; a i ~ d  in general v i l l  not l~erlnit  a judgmeut or decree so 
aficctetl to stand if made the subject of exceptiol~ in due time by tllc 
parties iujured thereby. The presumpt io~~,  ill such cases, is that the 
party was unduly influcnccd by that relation, aucl tlie opposite lmrty 
cannot take the benefit of it. I t  does not appear nffirmati\ely ill th i i  
case that Mrs. Moore, the defeutlant, was not inf lue~~ced to her prejudice 
and thronn off her guard thereby. The purity a d  fair~iess of all judicial 
proceedings slloultl SO appear nlien d r a w l  ill question." J L o l y w u m  c. 
l f u e y ,  81 N. C., 1 0 6 ;  Pati.itk T .  I lryan,  202 S. C., 62, 162 S. E., 207. 
3Iorcorer, thc u~~amcllable m a ~ ~ t l a t c  of botli law a d  morals forbids all 
attorney, ill the homely phrase of tlie fields, "to run  with the rabbits and 
bark with the hounds." 

I n  the present case the issue of fact v a s  sllarply d rawl .  Tlie eride~icc 
TI-as conflicting. A jury heard the nitnesscs, observed their demeanor, 
weighed the testimol~y, alid found tllc T ertlict. This wrdict  expressly de- 
clares that the attoriicy did riot act for both parties and did not enter 
illto a conspii-acy to procure a fraudulent judgment. The  cause of action 
nlleged in the complaiiit, rests exclus i re l~  up011 allegatioils of co~~sp i r acy  
ill procuring tlie judgment, for that the a t t o r ~ ~ e y  accepted serTice of 
summons a t  tlie request of defendant in the suit of Smithermml z.. 
Saunders. This cause of action and the pcrtineut issues arising tliere- 
from have been settled by tlie verdict of tlie jury. Helice, other aspects 
debated in the briefs l l a ~  e no application. 

Affirmed. 
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J O H S  W. W d I X E I I  v. RUTH P. \T'ALIilCH. 

(Filed 22 February, 1933.) 
1. Trial H b- 

The decisioii of the court upon an  issue of fact shoultl be iu writing and 
should contain a separate statement of tlie facts and the cunclusions of 
law. C. S., 5GD. 

2. Homestead A +Homeste~td escmption mag  not  be rlirinied against 
sums  ordcrcd t o  be paid fo r  support  of minor  cl~ilcl. 

I n  a decree of absolute divorce the wife was give11 the custody of a 
minor daughter and tlie husband was ordered to pay n certain sum 
nlonthly for the child's support, and to execute a 11oiid securiug sucli 
payrneuts, the case being retained with leave to the parties to apply for 
a modificatiou of the order. Upon a motion ill the original cause for a 
renewal of tlie bond after the husband had b'cen placed in a receiver's 
liands and hat1 dcfnulted in the lmymcnts, an order was issued tlmt Ilic 
husband should llay the n~uount  delinquent, tliat i t  should be a charge on 
liis liomesteacl and l~crsonnl l)ropcrty exemption wlie~.  allotted, and that  
the receiver 1);1y tlie sums out of assets in his hands: IZcTd, tlie order tliat 
the sunis nsscsscd s l i o ~ l d  be a charge 011 the liusbal~d's homestcad and 
l~crsonal prc11)erty cxcnq~tions was authorized by the original ordcr and hy 
statute, C. S., 1664, mid the rewirer having filed an ans\ver to tho motion, 
he adniitted that  tlie assets were in esccss of tlie husband's liabilities. 
rendering it unnecess:lry to decide whether the hu~sbantl's esenil~tions 
should be first exhnusted before rcsort to tlie :tswts in the receivcxr's 
hands. 

3. Judgments I b-Motion i n  original cause 11c.ld proper rcniecly against  
sureties o n  bond given by  ort1c.r of court,  t lw c n u w  linvin:: 1)rcn re- 
ta inrd.  

IYlierc a decree for ab'solute divorce is cxntered wl~icli 1)rovi~les'thnt the 
husband sllould 1~1y  to his wife ccxrt:tiil sums niontl~ly for the s u ~ ~ o r t  
of liis niinor child lcft in the niothcr's custody, and '.hat he should give 
bond securing tlic 1)11ynieiits, and the cause is retainel with leave to tlic 
parties to a lq~ ly  for a niodifjc:ltion of thc ortlcr: IIcld, tlie mother was 
:In intercstcd party, :111tl the liability of tlie surcties of the bond is p r o p  
crly determined by a motion in the original cause, tile action not being 
finally di~posed of by tlie original decree for absolute livorcc. 

4. E\ccntion I< c-Husl~antl Iicld cnt i t l rd  to Iici~ri~r:, bcfo1.e e\cbrution 
against  liis ~ ) c r s o n  for  fa i lure  to  pa5 s1111is orcleietl f o r  sul)port of 
niinor child. 

Where in a divorce clecrce the coult orders tliat tlie husband pay ccrlnin 
sums for tlie sul~port of his minor cliiltl. :lnd tlic C:IIIS? is retained, and 
upon niotion ill the cause it is dctcrinined that the l i~~slxnld was in default 
in the p~yinen ts  :1nd lie is ordered to p:~y tlie a i n o u ~ ~ t  delinclucnt within 
a certain time: Ifcld, execution aqainst hiq person may not be rwtcretl 
without a hearing, and upon a judgment of the Supreme Court sustaining 
the ordcr, tlic husband should be granted a reasonable c~stcnsion of time 
for maliiny the past-due payments. 
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Order in this cnsc held not to require duplicate payment by principal 
and sureties on bond securing payment of monthly sums for support of 
minor child. 

, ~ E . . I I ,  f r o m  Sfath., J., a t  Chambers, 1 4  April,  1932, by D. H. Tillit t ,  
1wei.i er of 501111 TIT. Walker, J. B. C a r r i ~ i g c r ,  ant1 the executors of H. S. 
\Tell.;, tlrccascd. F r o m  CHEXOI~EE.  

Al f te r  sigui11g a decree dissolving tlie bonds of mat r imony between 
Joliii IT. Walker  a i ~ t l  Rutl i  P. Walker, J u d g e  13ryson made a n  order on 
21 December, 1923, awarding to the  plaintiff tlic custody of a soil ant1 
ro th? tlcf(111tla11t tlic custotlp of Xargar r> t  Walker, all illfalit tiauglitr,r. 
a i ~ d  adjutlgotl tha t  Jolili JT. Walker  12i1y for  the maintenance and  support 
of his  illfalit daughter  cer tain stated qums i n  molithly i~is tal lments  unt i l  
she arrived a t  the age of 2 1  years ;  also tha t  he csecute a sufficient bond 
ill tlic sum of $7,500 u i t l i  a bontli~ig company licensed to do business ill 
Sort11 Carolilia co~iditioried for  tlie fnitliful performauce of his dutie5 
auil tlie payl i i r~i t  of said amoulits. T h e  cause was retailred v i t h  l e a w  
to tlic parties to  app ly  for  a modification of the order. 

At  a special term held i n  December, 1933, J u d g e  N c E l r o y  on motion 
of the plaiutiff modified the  ortler so as  to permit the plaintiff to give a 
personal bond instead of one i n  a bonding company. T h e  bond was 
csecuted by t h e  plaintiff as  pr incipal  and by II. K. Wells and  J. 13. Car-  
r inger  as  sureties. H. S. Wells is  dead and F r a n k  E. I-Iayncs, 13. Y. 
Wells, a ~ i d  Mrs.  Margare t  K e l l s  a r e  his  executors. J. E. Carr inger  is 
iiiso1.i ent.  

T h e  plaintiff nladr  tlie payliieiits f o r  the beliefit of his  in fan t  daughter  
unt i l  October, 1931, since nl i ich t ime lie has  not compliecl r i t h  said order 
or 111ade payment  of a n y  iiistallment. Upoil fa i lure  of the  plaintiff to  
c ~ o n l p l ~  with the former ortler of the court the defendant made  a nlotioli 
ill tlie cause f o r  a re~iewnl  of the plaintiff 's bond, and  upon affidavits 
f i l d  by the plaintiff,  the defendant, tlie receiver and  one of the  execu- 
tors. J u d g e  Stack made a n  order t h a t  t h e  plaintiff and  his  receiver, and 
J. B. Carr inger  and  the  executors of H. S. Wells, deceased, pay  the  
tlcfendant f o r  the mai l i t ena im and  support  of X a r g a r e t  Walker  the sulil 
of $ I T S ,  tlie i ~ ~ h t a l l m e n t s  due a n d  unpaid,  tha t  the receiver pay  t h e  
m i l e  out of ally money, property, or effects of tlie plaintiff, and  tha t  i f  
payment should not be made  withi11 20 days f r o m  14  Apri l ,  1938, by the  
1)lailltiff or his receiver, execution should issue against Carringer, surety, 
and proper steps should be taken against the executors of H. S. JFrelIs, 
v l io  also x a s  a surety. I t  n-as f u r t h e r  ntljudged tha t  the  homestead and  
personal property exemptions of the plaintiff,   then allotted, should be 
specifically charged with the payment of said amounts ;  t h a t  the  plaintiff 
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should make paymelit within 20 days from 14 April, 19 32 ; and that  the 
amount of the pa>-mmts to he made from 2 April,  1032, to 2 April,  
3935, be reduced to $10 per montli, but that  this reduction should not be 
d loned  uriless the sun1 of $175 was paid within 20 days from 14 ,\pril, 
1932. 

D. H. Tillitt, receirer of John W. Walkt~r,  and J. B. Carringer, and 
the executors of H. N. Wells excepted to the foregoing judgment a r ~ d  
appealed to the Supreme Court. 

R a l p h  X o o d y  am1  J .  B. G r a y  for  D. 11. T i l l i f f ,  rece iver .  
,I. D. X a l l o n e e  f o r  J .  13. C a r r i n g e r  and  f i le  executors  of H .  S. TT'~1ls. 
X .  ITr. B e l l  f o r  Ruth I-'. Il'alkr'r. 

Aln\ars.  J. Cpon tlie tr ial  of ail issue of f a r t  by the court its decision 
.hall be given in writing and shall contain a separatc statement of the 
facats found and the coi~clusions of Ian.. C. S., 5GO; E l e y  c. R. I?., 165 
S. C'., 78. Concediiig for the present purpose that  the ~r inc ip lc  applies 
\I hcli mixed questioiis of fact and law are involved (E 'm~s l t ee  v .  P a t t e r -  
~ h u l i ,  G'i S. C., 453)  n(, thiilk t l i ~ r e  is 110 substai~tiltl tlifferciicc bct~vceii 
tlic partics as to the facts upon which tlie coiitrovcrsy is to be determined. 

Tlic plaintiff (lid not appeal. The sums assessed against him are a debt 
of record and may be enforccd by attachmc~nt in prope,  cases or by the 
~lliltlcr for111 of a f c r i  facicr\. lTTooc l  I .  TT'ootl, GI S.  ('., 538;  Str,ltlers I .  
L~"n~?i lers ,  167 x. C'., 317. By its first order the court rc tailled the cause 
suhjcidt to  tlie right of eithrr party a t  ally time to alq)ly for a modifi- 
ca t io i~  of tlie ordcr, and pursuailt to this prorisioi~ J ~ i l g e  Stnck nladc 
the sums nsscqqccl a, charge on the plaintiff's homestead mid personal 
1)yopcrty cscn~ptions n11ei1 allotted. The modificatioii n a s  authorized 
I)y statute as nell  as by the order of the court. C'. S., 1G64. -1s reniarlietl 
i l l  S u u d c r s  c. Sizndcrs, aupra ,  if tlie ~iiaiiltenance of the child had not 
IN (w declared a charge on the plaintiff's land "the decree might hr matie 
:I nullity." 

While the arrloui~t allowed for tlie support and mamter ia~~ee  of t l ~ c  
infant is an  obligation of record growing out of an  :~ppropriat ion or 
allotmelit under the police power ( D a c z s  v. Bass, 188 N. C., 200, 2 0 8 ) ,  it  
is riot ail ordinary debt in the seuse of a firlaneial ol~ligation against 
uhich tlie plaintiff may claim his honlesteacl and personal property ex- 
cmptions. This principle ~vliic11 lias been applied to cases ilirolring 
nlimoiig or subsistence for the wife is also applicablt to those n h i c l ~  
in\ o l ~  e the support and mairiteriailce of minor children. P a i n  z'. P a i n .  
$0 K. C., 322; alnclerson v.  -1nderso11, 183 S. C., 139; I l o l f o n  1 ) .  Elol ton ,  
1 %  S. C., 33:; Panders  v. S a n d e r s ,  s u p r a ,  C. S.. 1664. 
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Tllc duty of a father to support his  minor child is correlative with the 
father's right to the custody, control, and earnings of the child. 20 
It. C'. L., 622;  l.17a7h.er v. C~ozoder, 37 N. C., 478; Hngler v. XcCombs, 
66 K. C., 346, 331;  U u r l ~ e  v. Turner,  86 N. C., 600, 504; Sanders v.  
Banders, 167 N .  C., 319. The  plaintiff's receiver filed an answer to the 
rule to show cause why he should not be required to pay the overdue pay- 
ments out of the trust estate and therein admitted that the assets esti- 
mated a t  their reasonable market value are in excess of the plaintiff's 
liabilities. I n  view of this admission i t  is  not necessary to consider 
the question whether the plaintiff's exemptions must be exhausted before 
resort is had to the assets in the hands of the receiver. We need only 
say  that  we find no error i n  the order affecting the plaintiff and .the 
receiver of his estate. The plaintiff's estate has not been committed to a 
tiwstee in bankruptcy but to a receiver appointed by the Superior Court 
of Cherokee County. 

I t  is contended that  the liability of the sureties on tlie bond can be 
adjudged, if a t  all, only by an independent action and not by a motion 
in the cause. I t  is true that  a new action is the mode of testing a final 
tlccrrr wliich has been carried into effect. Raz~>les zs. C'arfer, 119 S. C., 
596;  Sledge c. Elliott,  116 X. C., 712;  England v. Garner, 54 N. C., 212. 
I n  this case, h o ~ v e ~ e r ,  not only was the action retained subject to further 
order,. nut1 decrees; it was provided that the plaintiff should makc 
inoiltlily payments to the mother of the child, and the condition of the 
bold \ \as tlle plaintiff's compliance with tlie order. Tlie mother was 
therefore an  interested party. The  action was not finally disposed of by 
the first decree, and a motion in tlie cause is the proper remedy. 

Tlie order in regard to the surviving surety and the esecutors of tlle 
deceased surety is free from error. 

R e  do not understand that the order coritemplates an immediate at- 
tacllilie~it agai~ist  the plaintiff in case of his inability or failure to 
111t1lie the outstanding payments, for on this question he would be 
elltitled to a specific hearing, or that  tlie order contemplates duplicate 
payn~ents by all the appellants. MThen the case goes back the court nlay 
grant a reasonable extension of time within which the past-due payments 
may be made, and as modified in this respect the judgment is affirmed. 
11 odified and affirmed. 
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I)EESE C. ISSUHAKCE Co. 

AIRS. PIIUIC A. DEE915 v. THE TRAVELLERS I N S U R A h C E  COi\lPAX\'T O F  
HARTFORD,  CONNECTICUT. 

(Filed 22 February,  1033.) 

1. 111surance H c-Evidence he ld  in sn f i c i cn t  t o  show a s  m a t t e r  of l aw  
t h a t  i n su rcd  u n d e r  g r o u p  policy w a s  n o t  employ?e  a t  t i m e  of h i s  
dea th .  

K h e r e  there i s  evidence t h a t  one of the  employets insured uudcr a 
policy of group insurance \\.as a n  employcte of t h c  com])any taking out  the 
insurance a t  the  time of t he  execution of tlie policy, t h a t  thereafter t he  
employer \\.as placed in the  hands  of a receiver, but  t h a t  the  cmployec 
c o i ~ t i i i u ~ d  to do the sauie work a t  t he  same place u:ltil his death,  and 
tha t  his pro r a t a  sliarc of tlle l)reiuium on the  policy ovwl  by the  company 
n-liic11 had  tnlicn out t he  iusurance was  taliell out  of h is  wages a f t e r  the 
receivership, and  there i s  no clvide~~ce tha t  the  employee consented to o r  
had kuo~vledge of tlle fac t  t h a t  a f t e r  t h t ~  receivership he  was  carried on 
the  payroll of another company or t h a t  lie liad beeu discharged or had 
left  the eiuplogment of the  tirst company, is he ld  insufiicieut t o  show a s  a 
ma t t e r  of law tha t  he had  ceased t o  be a n  employee of the  first company. 
and  the evidence was  properly subiuitted to t he  jury in all action on the  
policy by his beneficiary. 

2. Same--Group policy h e l d  n o t  t o  h a r e  lapsed a s  to  employee  1)aa.ing 
p r o  rats s h a r e  of p r e m i u m  w i t h i n  g race  per iod u n d e r  f ac t s  of t h i s  
CRSC. 

A policy of group insurance issucd by tlie defendant provided tliat up011 
esl)irntion of i t s  te rm i t  might be renewed f rom year :o year, and  gave a 
grace period of th i r ty  days  during whicll i t  should ri?luain in force and 
might bme renewed. Under t he  terms of a n  agreelnent with tlle employer, 
of which the  iusurer had  linonledge, t he  premium was; deducted pro r a t a  
f rom the  wages of tlie employees. The  employer f aded  to  exercise i t s  
option to renew the  policy. Sui t  was  entered on the  policy by the  uametl 
beneficiary of one of tlle employees who died within the  th i r tg  days  grace 
lxriod,  aiid eviclence was  introduced shon.ing t h a t  t he  employee had  not 
been gi ren  notice t ha t  tlle policy liad been canceled, a i d  t h a t  his pro ra tn  
pa r t  of t he  premium had been dcducted f rom his  wag?s  af ter  the expira- 
tion date  of tllc policy but dur ing the  th i r ty  days  grace period : IIcld,. the  
insurer 's  contention tha t  the  policy was  nut in force a t  tlle da te  of t he  
employee's death  cannot he maintained, a t  least  a s  t c  t he  employee pay- 
ing his pro r a t a  l ~ a r t  of the  premium during the  thirt:; dnys grace period 
21n(I ~ ~ c ~ l y i n ~  (111 t11(> t(~r111s of tl~c,  lit,)-. 

APPEAL by defendni i t s  fro111 X O O ~ E ,  Spr-'( la7 Jtitigi', a t  Mnrcl i  P l )wi ,~l  
T c r m ,  1932,  of A ~ E C I C L E ~ B T H G .  SO erro r .  

This is ail a e t i o ~ i  t o  r e c o r e r  of t l ie d e f e n d a ~ i t  th(. surlu of t n o  t l ~ o u * a t ~ t l  

clollnrs ($2,000), clue t o  t h e  p la in t i f f  a s  t h e  hcneficiary iiaiuetl i l l  a 
cer t i f ica te  i v u e d  by t h e  d e f e n d a n t  to h e r  l iusb:~nd,  O T : I ~  J. Deesc,  a n  
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employee of the Carolina Xash Company, pursuant to the provisions of 
a group life policy of insurance issued by the defendant to the said 
Carolina S a s h  Company, by which the defendant agreed to pay to the 
beneficiary named in said certificate the sum of two thousand dollars 
($2,000), upon the death of Oscar J. Deese, provided such death should 
occur while the said policy was in  force, and while the  said Oscar J. 
Deese n a s  an  employee of the said Carolina Nash Company. 

I t  is alleged in the complaint that  a t  the date of his death, to w i t :  
6 October, 1930, Oscar J. Decse was an  employee of the Carolina Nash 
Compauy, and that the group life policy of insurance under which the 
said Oscar J. Deese was insured, was in  full force and effect. Both these 
allegations are denied in  the answer filed by the defendant. 

At the trial, evidence was introduced by both plaintiff and defendant. 
The issue submitted to the jury was answered as follo~vs: 

('1s the defendant indebted to the  plaintiff upon group life policy 
ti-6271, certificate No. 14, as alleged in the complaint? Answer: Yes, 
$2,000, with interest from 6 October, 1930." 

From judgment that  plaintifl' recover of the defeudaut the sum of 
$2,000, with interest froin 6 October, 1930, and the costs of the action, 
the tlefcndant appealed to the Supreme Court. 

11. L, i l ' a y l o ~ ,  2'. I,. K i r l ~ p a t r i c k  a n d  J .  11. S e m b o w e r  for p la in t i f .  
' l ' i l l e f f ,  2' i l le t t  & K e n n e d y  for  de f endan t .  

C o ~ s o ~ ,  J. T ~ v o  questious are ilivolved in the issue submitted to the 
jury at  the tr ial  of this action. Both these questions were answered in 
tlie affirmative. They are : 

1. Was tlie insured, Oscar J. Deese, an  employee of the Carolina 
S a s h  Company at'the date of his death, to wit :  6 October, 1930? 

2. If so, was group life policy G-6271, issued by the defendant to 
the Carolina Kash Company, and covering the enlployees of said com- 
pany, who had accepted the insurance provided by said policy, in force 
and effect as to Oscar J. Deese, at the date of his tleatli, to wi t :  6 
October, 19302 
By its motion for judgment as of nonsuit, a t  the close of all the 

evidence, the defendant presented to the trial court its contention that  
there v7as no evidence from which the jury could answer either of the 
questions involved in the issue in the affirmative, and on its appeal to 
this Court the defendant by its assignment of error based on its exception 
to the refusal of the trial court to allow its motion for judgment as of 
nonsuit, presents its contention that  the judgment should be reversed 
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ant1 tlic action disrr~issed, for  that  therc n a s  no evidence at  the tr ial  to 
support the affirmative rmsver to the issur, on which the judgmc~lt  x:ls 
rentieretl. 

It is conceded that  Oscar J. T>ccw was a11 cmployct* of the Caroliua 
S a s h  Company at  the date of the issuance of group life policy (2-GdTl. 
to n i t  : 24 September, 1929, and that  he continued :IS suc~li cnlployec until 
:ome t h e  ill September, 1930. There n as evidence tcndir~g to s l~ow tliat 
from about 15  September. 1930, ~vl1ci1 a w c e i ~ e r  n a s  :~ppointetl for t11c 
C'aroliiia Xash Company, unti l  6 October, 1030, nhen  he died, Oscar J. 
l k c s t  contii~ued to do the same work, at  the same placl., as lit  hat1 tlo~ic 
prior t o  the appointment of the receiver. There n a s  110 el idence that lie 
was discl~arged from or tliat he  left the employme~~t  of the Carolina 
S a s h  Con~pany  a t  any time prior to his death. The  bookkecpiilg arralrge- 
~ncil t  by which lie 1% as carricd oil the payroll of thc B L I ~  well-Hnri is C o n -  
]):1119, in the absence of any  evidence telldilrg to s l~ow that  he knew or 
cous~nted  to such arrangement, x a s  not sufficient to chow as n 111attc.r 
of law that  llc had ceased to bc ail employer of Carolin: S a s h  Coiiipa~ry. 
and had become an  employee of Rurwell-IIarris Conlp:iliy. I I c  rcceil-ctl 
his wages for  n o r k  done after tlic appoii~tnient of tllt  receiver, 011 1 
October, 1930, from a bookkeeper who deducted f r o n  his uageq the 
an~ouii t  due C'arolina Nash C'ompany oil a ~ c o u n t  of i n s u r a ~ ~ c e .  Tliere 
n as ample eridei~ce to support an  afirrnati\ e a n s n t r  to tlir firqt qne$tioi~ 
i11~ olred in the issue. 

Group Life Policy G-6271 n-as issued by the dcfri1~1:~11t on 24 Scptcln- 
ber, 1939. T h e  policy became effectiw at  said date, lnd  continuctl i l l  

forcc for  a term of o i ~ c  year. This term espiretl ou 24 Septcinher, 1930. 
I t  n as proricled, hone1 er, in the policy that i t  might he renewtd from 
p m r  to year, and  a grace pcriocl of thirty-one days, during nlliCh tllo 
l101ic.y should remain in full force, n.oul(1 he alloncd for the payinelit of 
ally renewal premium. 

Tllere was no erideiicc t e d i n g  to sliow that  the Carolina S a h  Coin- 
pany exercised i ts  option, either bcfore or after  24 Scl~ternbcr, 1930, tt) 
renew the policy for  anotller Tear. Tlwre \\as cridcnce, l~owever, tendi~rg 
to show that  oil 4 October, 1930, the Carolina S a s h  Cmipany dcductc~l 
from the ~vages of Oscar J. Deese, earned after 24 September, 1930, t 1 1 ~  
sum mliicl~ lie had agreed to pay for his i ~ ~ s u r a n c c  unc er the group llt'c. 
policy. 90 notice had hcen given to Oscar J. ncese by the C;lrolili:t 
S a s h  Company, his emplqe r ,  or by the tlcfentlmit, his insurer, that  tllc 
group life policy had not been rci~ewed. I n  the abseiic~e of such noticc, 
up011 his payment to his einploycr, in  accorcla~~ce with the prorisioi~s of 
the policy, of the sum 1111icl1 he had agreed with both his en~ployer and 
the d(~ftwdant to pay for his insurauce. the policy n as i t ,  force, at  least as 
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to him, at  tlie da te  of liis dcatli. T h e  defendant knew wlicii i t  issued tlic 
certificate to Oscar J. Deesc, tha t  the said Oscar J. Deese h a d  agrrcd to 
pa9  to the C a r o l i i ~ a  Nasli Company the sums required to keep the policy 
ill force as to liiui. I t s  co i i t e~ i t io i~  tha t  tlie policy was not ill force at  
the da te  of liis death, because the  Carol ina S a s h  C o ~ n p a i ~ y  liad failetl 
to rencv the policy, camlot and  ought not to be sustained, ~ ~ l i e r c  there 
IT as  cvidei~ce tciidiiig to  show tha t  i n  reliance upon the  provisio~is of t l ~ c  
policy, tlie iiisurcd cniployee continued to pay the surn wliich lie 11:1,1 
agrcetl to  p a y  a f te r  t l ~ e  policy had expired, but ~vitlii i l  tlie grace period 
of thirty-one days allovetl by tlie policy f o r  the pap1e i . t  of the relleual 
premiui i~.  The judgment is  affirmed. 

X o  error. 

SAiTI-I BIRCHE'IE1,D r. DEPARTBIEST OF CONSERTATIOS AND 
L)EVEI,OPJIEST O F  SORT13 CAROLISA. 

(Filed 22 February, 1933.) 

1. 3lastcr and Servant F i- 
Wliether n person was nn employee a t  the time of his injury is a clues- 

tion of law and reviewable where the facts are not in dispute. 
2. Master and Servant F a-Claixnant held not em1)loged as delmty game 

warden at time of injury and was not entitled to con~pensation. 
Where a person duly a1)pointecl a deputy game warden is injured while 

ongaged in assisting the county game warden, but a t  tlie time of liis 
injury the ap11ointrnc.nt 1i:icl lieitlier been conimu~~icntetl to him nor a t -  
crl~tt'd by him, the injury is not sustained while lwforming service I)!. 
virtue or color of the n l ~ ~ o i n t n ~ e n t ,  aiid the injury is not coinpensable 
nntlcr the Worlrmen's Cornl~nsatioii Act. 

C '~r r r ,  A ~ T I O X ,  before SfacX,, J., a t  J u n e  Term,  1932, of GR.IH.I~~. 
011 4 S o w m b e r ,  1930, C. F. D c n t o i ~ ,  game ~ v a r d e n  for  Cirahanl 

County, wrote the S ta te  Game Co~nrnissioii ill Raleigli, rcquest i i~g tlie 
appoiiitmeiit of the plaiiitiff, Sat11 I3irclifieltl, as  deputy game x w . l c ~ ~ .  
L)elitoii requested the plaintiff to go with liim mid assist ill b rcak i~ ig  u p  
hcar trnljs, and  t h e  plaintiff a i d  the defendant began a three-day t r i p  i ~ ,  
the liloulltains f o r  sucli purpose. 011 T Xoreinber  tlie S t a t e  game nardel l  
forwarded f r o m  Raleigh to Dentoil papers  of appoin tme~i t ,  oatli of officc. 
:111d deputy game warden badge for  the  plaintiff. 011 8 So\wl iber ,  before 
the papers  were receired, the  plaintiff a t  tlie request of L)entoii, was ill 
tlie riiountaiiis assisting i n  destroying bear traps. , I r r i r i i g  a t  a large 
t r a p  Dcliton directed tlie plai i~t i f f  to shoot the spr ing  thereof, and i n  
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response to such request the plaintiff shot the spring and the bullet 
bounced and struck the plaintiff in the eye, causing ser-re injury. Den- 
ton as game warden for Graham Couuty, liacl 110 authority to employ 
d e p u t ~  game wardens. 

-2fter tlie injury oil 20 Sorember .  the plaintiff dilly executed the 
oath of office and returned the same to Raleigh. The cause was submitted 
to the Industrial  Commission alid tlic hearing Comuiissioner found "tliat 
the plaintiff had nerer been legally employed" by the Sta  e, and dismissetl 
the claim. Upon appeal to the full Commission the filldings of fact, con- 
clusions of law and award of the tr ial  commissioner were affirmed. 
Thereupon tlie plaintiff appcalcd to the Superior Court and the trial 
judge found '(that there was error in the conclusior~ of law by the 
Industrial Commission and that  the a v a r d  tlisallowing coinpensatioli n a s  
contrary to law and against the weight of evidence," and remanded the 
cause to tlie Industrial Commission to determine the arnount of conipeir- 
sation to which the clainiaut was entitled. 

From such judgment the defentlant appealed. 

1'. -11. J e n k i n s  for plaintif f .  
, l f f o rney -Genera l  Brumnr i t t  and  Assis tant  Attorney-General S i l e r  for 

ilrr D e p a d m e n t  of C 'onse~ca t ion  a n d  Dcz>elopmeut of S o d h  Carolincr. 

BROGDEX, J. Was the plaintiff an eniployec of the State at the tinic of 
the injury ? 

The Industrial  Comniissiou foui~tl as a fact that hc was not ml e n -  
ployee, and ordinarily this would end tlie controxersy if there was :IIIS 

competent elidelice to support the finding. I t  is contended, lio~vevc~~.. 
tliat the facts are not in dispute, and, therefore, the question a, to 
whether the plaintiff was an employee is wholly a conclusion of law. 

The exercise of tlie duties and functio~is of a puhli: office or p u h l ~ c  
employment of an appointire nature, rests upon the concurrence of tn  o 
essential facts: (1 )  due appointnlent, and ( 2 )  proper qualification. 

The  appointment must be duly made by propcr autllority, eonimu~ri- 
cated to and accepted by the appointee. The qualificatim consists ill the 
giving of a bond or taking of an  oath  here such is required or in 
otherwise complying with the provisions of law. The courts h a l e  lir~ltl 
generally that if a person assumes the duties or enters upoil the tlia- 
charge of the functions of an  office, even uuder a color,~ble appointmcwt 
or election, tliat lie is at least a de facfo  officer to the estcnt of incurring 
liability in the performance of such duties. Lee 2'. X z r t i n ,  186 N. C., 
127, 118 S. E., 914. C. S., 2141(w), empowers the State game warden 
to appoint or employ deputy wardms with the apprcval of the Com- 
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\7cm~~c- .\ c-Corporation clonicvdicatccl under ('. S., 1181,  ;~cqnircs right 
to 6 1 1 ~  and be sued as domestic corl)oration. 

TVlit,r(s ;I foreign t~trrl~oratioi~ has submitted to ilonlesticntiol~ i l l  this 
S1:lte 11y fili~~:: its wrtifit3:itc of i~~cv)rl~or:r tit111 \\.it11 the Sccretar~. of State 
ant1 1)y otlicsrn-ise eomplyi~lg \\.it11 tlie provisions of C. S., 119, :md 1 1 ~ s  
tlrsignntetl a certain county in this State as  the location of its l)riri~il)al 
oWcc x i ~ d  has filccl a ct.rtifict1 col,y of its certificate of ir~corl)oratioli ill 
t h e  office of the clt>rl; of the Superior Court of sucli county: IIcld,  i t  
tllt'rt'lly i~cquir t~s  the riglit to sue ;111d be sued in tlie courts uf  this State 
:ru ;I tlomrstic corpor:rtion, C. S., 4GG.  and nliere i t  briligs action on :I notc 
i t 1  the c o u ~ i t ~  of its dthsigrlnted residcilce tlie defendants :Ire not eutitlecl 
1 0  rc~~novnl to the t.on11ty of' tlrcir rcsitlencc as :l n1:1ttc11. of right. ( 2 .  S.. 
469. x 2 .  464. 

A i ~ ~ ~ ~ i . : . i ~ ,  11- plai l~t i f f  froiii I l i l l .  S'pcc.inT J u t l g c ,  a t  Oetobcr Tcr r t~ ,  193.'. 
of ~' . \SQI.OT.\SK. Itcversetl. 

'I'11(, plai~r t i f f  I~rougl i t  sui t  ill l'asquotarik (I'oulrty to r c ~ o ~ c r  t l ~ c  

amonlit  tluc on a proniissory 11ott ( ~ x e ~ u t t ~ i l  1)y the tlefivrtlalits. '1'11~ tle- 

f c ~ r ~ t l a ~ ~ t s ,  \~11o a re  residciits of J o l l ~ ~ a t o n  Coullty, ni:~dc ;I nlot io~i  to h a w  

the cause rcmorcd to  the couuty of t l ~ c i r  reside~ic>t> as 3 111:ltt~r of r ight .  

Tlic ino t io~ l  was allo~vetl :nld the plaintiff c~sceptctl and  apl~caletl .  
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The  order of remora1 contains the following statement of facts : "The 
defendants are residents of Johnston County, S o r t h  Carolina. The  
Smith-Douglass Company was originally chartered under the laws of 
the State of Virginia. I t  became domesticated in the Sta te  of S o r t h  
Carolina and entitled to  do business therein, by compliance with the 
statutes relatire thereto, and filed in the office of the Sezretary of State 
of S o r t h  Carolina i t s  certificate of incorporation, being the original 
certificate of incorporation employed in obtaining its charter i n  the 
State of Virginia, which complies with the laws of North Carolina 
relative to domestic corporations originally chartered therein. The  
plaintiff has designated Pasquotank County as the location of its prin- 
cipal office ill North Carolina, and has  filed a certified copy of said 
certificate of incorporation, designating Pasquotailk Cot nty as the loca- 
tion of its priiicipal office, i n  the office of the clerk of the Superior 
Court of Pasquotank County. I n  filing such certificaie of incorpora- 
tion in the office of Secretary of State and in the off~ce of the clerk 
of the Superior Court of Pasquotank County, and paying taxes, fees, 
etc., the plaintiff has conlplied with all of the laws of Xor th  Cnrolina 
relatire to the creation of domestic corporations." 

J .  IT. LeRoy,  Jr.,  for plaintifis. 

An.ms, J. I n  all cases other than those which are rec'ognized as local 
(C.  S., 463, 464) the action must be tried in the county in which the 
plaintiffs or the defendants, or any of them, reside a t  its comn~enccmeiit. 
C. S., 469. TT'hitfod v.  Ins. Co., 156 N .  C., 42. This action was i i~s t i -  
tuted in Pasquotank; the defendants reside in Johnsto 1. The  plaiiitiff 
is a corporation organized under the laws of the State of T7irginia and 
has designated Pasquotank County as the place of its principal ofice 
in North Carolina. I t  is provided tha t  for the purpose of suing :~nd 
being sued the principal place of business of a domestic corporatioil is 
its residence. C. S., 466. Before the enactment of this statute a domestics 
corporation had 110 residence. Alliance v. ilXurrell, 119 N .  C., 124. The 
purpose of the statute was to put such corporations on 111 equality \i it11 
indiriduals with respect to venue. Rackley v. Lumber CO., 153 N. C., 
171. The venue in actions against foreign corporations is prescribed ill 
section 467 of the Consolidated Statutes;  and for breach of contract tlic 
proper venue in an  action by a nonresident corporation is the county in 
n-hich the defendant resides. Cot fon Oil Co. v. Grimes, 183 If. C., 97. 

The  immediate question is whether upon the facts found by the trial 
court the plaintiff may be regarded for the purpose of v.nue as a domes- 
tic corporation. 
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Tlie fact that a foreign corporation is permitted to do business in an- 
other State does not make i t  a domestic corporation for all purposes. 
Ilarrison 2 ' .  St. Louis & S .  F .  R .  Co., 232 U .  S., 318, 58 L. Ed., 621; 
S o u f h e r n  R. Co. 2.. Allison, 190 I;. S., 326, 47 L. Ed., 1078. I n  the latter 
case, n.hicli reversed the decision in Allison o. R. R., 129 S. C., 336, the , , 

Supreme Court of the United States observed, quoting from a previous 
opinion, "Tlie presumption that  a corporation is composed of citizens of 
ihe State vhich created it accompalries such corporation where it does 
business in another State," and further remarked : "So it seems that a 
corporation may be made what is tcrnlcd a domestic corporation, or in 
form a domestic corporation, of a State in compliance with the legisla- 
tion tliereof, by filing a copy of its charter and by-laws with the Secre- 
tary of Sta te ;  yet such fact does not qffect the character of the original 
corporation. I t  does not thereby become a citizen of the State in which 
a copy of its charter is filed, so f a r  as to affect the jurisdiction of the 
~ e d i r a l  Courts upon a question of direrse citizenship." 

That  question is not presented in this appeal. Here the plaintiff sub- 
mitted to domestication by complying with the requisites of permission 
to conduct its business in this State. C. S., 1181. I t  thereby acquired 
the right to sue and be sued in the courts of this S ta te  as a domestic 
corporation ; and as the place of its residence as defined by statute is the 
county of Pasquotank, the plaintiff had the right to bring its suit in that  
county. The  judgment is 

Reversed. 

SBIITH-DOUGLASS COJIPAST, ISCORPOKATW, V. BAILEY B S D  COMPANY, 
IKCORPORATED. AND 11'. L. BAILEY. 

(Filed 22 February, 1933.) 

For digest see Smith-Donglass Co. v. Honeycutt, ante,  219. 

_IPPEAL by plaintiff from EIill, Special Judge,  at  October Term, 1932, 
of P ~ s g v o ~ a n - I < .  Reversed. 

J .  H.  LeRoy ,  Jr.,  for plaintiff. 
C. H. Lrgget f  fov defendant. 

ADAMS, J. The disposition of this appeal is controlled by the decision 
in Smith-Douglass Co. v. Honeycut t ,  ante, 219. 

Reversed. 
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S. F. DRY r. C H A R L O T T E  COCA-COLA B O T T L I N G  I?OBIPhNP. 

(Filed 22 February, 1933.) 

1. ,Iplwal and Error J d- 
Where the charge of the court is not in the record it  s  resumed that 

it correctly instructed tlie jury upon all phases of tlie erlcleace. 
2. Wood A a-Rule of liability for dcletcrious substances in bottlcd drink. 

In this action to recover damages alleged to hare heell cnuseil b r  
foreign and deleterious substances in a bottled drink it  is held that the 
facts bring the case within the rule of liability declared in Perl.l/ 2'. BOt- 
tlitlg Co., 196 N. C., 173, and B r o o n ~  v. B o f t l r n g  Co., 0 0  3'. C., 35. 

CIVIL ACTIOS, before E'i,lley, ,J., a t  M a r c h  T c r n ~ ,  103;?, of XECICLES- 
I1I'RG. 

On  0 October, 1030, the plaintiff pnrcliased a bottle of coca-cola f r o m  
.I. ,\lcxander. Tl ic  narrat ive of tlic facts  is  subs tan t id ly  as  follows : 
"I took a couple of s w a l l o w  of it  antl noticed i t  liad a pec'uliar taste, antl 
I looked at i t  ant1 saw thel-e was something i n  it .  I spoce to  M r .  Alex- 
ander  and  sa id :  'Something is wrong wi th  th i s  coca-cola, something is  
I i t 7  . . . 'lJTe walked to the  f ron t  and held i t  to the l ight  and 
there was a fly in  i t .  T h e  fly seemed to be i n  a mashcd condition and 
thcrc was eonie t l i i~~g  vl i i te  oozing f r o m  i ts  body. . . T h i s  top was 
on it  n h e n  I bought it .  Immediately a f te r  I drank  tlie corst-cola I 
turned tlcatlily sick and vomited, M r .  zIlexander opened the  bottle I 
houglit f r o m  him. I tliiiik h e  got it  out of the ice box. C did not  notice 
n-hat he  did n i t l i  tlic cap  ~ v h e n  lie pulled it  off. H e  pullet1 i t  off OII  

t he  side of the  c o u l ~ t c r  and just k t  i t  f a l l  tlolvn, aud tlirn I took a couple 
of s~vallows." 

T h e  merchant ,  Ailcxantlt~r, testified tha t  he  bought tlic coca-cola f r o m  
the  defendant. A h o t h e r  witncss testified that  on or about 1 7  February ,  
1931, he p u r r l i m d  rora-cola bottled by the defendant fo r  his  wife and 
that  it  contnined some substance which burned her  throat .  -1notlier 
witness testified tha t  "last spriug7' lie purchnsecl coca-cola bottled by  t h e  
tlcfentlant and  found n spotted fly i n  tlie beverage. - h o t h e r  v i tness  
testified t h a t  i n  1929 he sold the plaintiff a coca-cola bcttled by  t h e  de- 
fendant  which liad a fly i n  it .  - h o t h e r  witness testified t h a t  i n  Febru-  
ary,  1929, he  purchased a coca-cola bottled by tlie defendant tha t  had  
paint  i n  it. 

T h e  j u r y  answered t h e  issues i n  f a r o r  of the  plaintiff and awarded 
damages i n  t h e  sum of $125.00. Fron i  judgmeut up011 t h e  verdict the 
tlefendant appealed. 
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G. T .  C a ~ s w e l l  a n d  J o e  18. E r v i n  for p l a i n t i f .  
J o h n  X .  Robinson and  I17infer -11. Jones  for de fendan t .  

PER C'CRIAM. T h e  charge of the  court is  ilot i n  the record, and  it  is 
therefore presumed t h a t  t h e  t r i a l  judge correctly iiistructed the  ju ry  
up011 all  p l~ases  of t h e  evidence. T h e  facts  br ing the case within the 
rulcs of liability heretofore declared i n  P e w y  I ! .  H o f t l i n g  Co., 106 
S. C., 155, 145 S. E., 14, and Riooin u. Boft l i i zg  C'o., 200 S. C., .i,i, 
156 S. E., 132. 

Affirmed. 

(Filed 22 February, 1933.) 

Appeal and EWOP J e- 
I n  this caveat proceeding the answer of witness on question of mental 

calmity is l ~ e l d  not to constitute reversible error in the light of the whole 
record. 

, ~ P P E A L  by propouiidcrs froiii Hill, Special  J u d g e ,  a t  October Term,  
3 032, of PASQ~OTASK. 

Issue of dcrisavi t  cel n o n ,  raised by  a caveat t o  the  mill of H. *I. 
Sicholsoii,  la tc  of Pasquotank County, based upon alleged mental  in- 
capacity. 

Tlie p h e i p a l  cxceptioii is to the  following testimony of Mrs. , lnnie 
Sicholson,  distalit relative of the deceased : 

"Q. Now, X r s .  Sicholson,  f r o m  your observation of h i m  have  you 
ail opinion satisfactory to  yourself as to his  mental  capacity, to  know 
what property lie had, who h i s  relatives were, what  claims they h a d  upon 
him, and  t h e  scope a n d  effect of making a will i n  December, 19302 
.lnsn-er : S o ,  I do not th ink  so." 

"Q. You have or  have not t h a t  opiiiion? Answer :  I have  a n  opinion." 
"Q. K h a t  is  that  opiliioii? Answer:  3fy opinion is t h a t  b e  mas liot 

capable of n i a k i i ~ g  a will. I do not th ink  he  had  the miiid to make  a 
d l .  T h a t  is m y  opinion." 

?rlotion to strike out tlie a ~ l s ~ v e r ;  overruled; exception. 
F r o m  a T crdict and judgment ill favor  of tlie caveators, tlie propouml- 

?rs appeal,  assigliiiig errors. 

L e R o y  B J leek ins  a n d  X .  B. S i m p s o n  for caveatom.  
Georgc J .  8pcilc.e a n d  i l l cJ I~ t l lan  B X c N u 7 l a n  f o ~  pvopounders. 
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S T ~ C Y ,  C. J. P r o p o u ~ ~ d ~ r s  contend that  under  ,C. 2'. I I a u s f r .  202 S. C.. 
738,  164  S. E., 457, 8. v.  , Jo i i rn~gun ,  1% S. C'., 700, 117 St. E., 27, T n  7~ 
I'clcrso7l, 136 N. C., 13. 48 S. E., 361, ( ' r o ~ r ~ l l  1 . .  I i i rX.  14 S. C., 355, 
a11t1 other  decisiol~s to like effect, tllc e r i t l e ~ ~ c c  of Mr? .  S i c l ~ o l s o ~ l  i ~ ~ ~ a t l c t l  
the prorince of the  jury,  a l ~ d ,  f o r  tliis reasoll, s l i o ~ l t l  11are bee11 escluclctl. 

111 reply, t h e  caveators say the nnsn.er of the  wit~lcss ,  crcn if somc- 
~ r l l a t  objectionable, cannot be llcltl fo r  rcrcrsible e r ror  ~r-llc11 taken ill 
c o ~ ~ ~ ~ c c t i o n  with the  question p r o p o u ~ ~ d e d  a l ~ d  tlic \vliol(~ record. In 1 1  

Tl'ill of Crcccxy, 100 S. C., 301, 120 S. E., S22; 111 w ,lrootlr's 177111. 
172 S. C., 520, 00 S. K., 681. T h i s  was the ~ i e w  of tlic t r i a l  court,  nnll 
\re a re  disposed to uphold the  ru l i l~g .  TT'hituX~r 1%. I l a ~ t ~ i i t o ~ l ,  126 S. C., 
465, 35 S. E., 813. 

S o  r r ro r .  

(Filed 22 February, 1033.) 

1. Linqitrttion of Actions E c- 
Where the statute of linlitntiol~s is pro1)erly l)leacled tl c bnrilcn is o11 

plaintiif to show that the action is not barrecl. 

2. Limitation of Actions B I$-Identity of "new action" ant1 original action 
may not be shown by parol. 

Pnrol e~ idence  is not competent to show the identity of n "new ;tction" 
caommenced after nonwit and the orisinal action, and nlicre no comldaint 
is filed in tlic oririnnl action, :ilid the statute of limitntiol~s is properly 
1)lended in the "licw action" the "new action" IT i l l  be 11e d barred wh(w 
it is not co~nmcncetl within the time allowed. 

A l ~ ~ ~ ~ ~ ~  by tlefelldallt f rom -1luc~w. ,Ypcc.inl Jutlqc, a t  . \ugurt  Spccial 
'I'crm, 1932. of D . I K ~ .  

Civil actiou to  rerover t1:lmagcs f o r  r r r o r  i n  t rn l~sn i i s s ic~ l  of all illtcr- 
state telegram filed hy plni~ltiff \\it11 c l c ~ f c ~ l t l a ~ ~ t  oil 20 lf:i18cll, 1025. 

T h i s  action was i ~ ~ s t i t u t c t l  S *lpri l ,  1!)31. T h e  t lcfcndai~t  plcaclctl tlw 
tlirce years s tatutc  of liniitatiolls. ('. S.. 441. T o  rcpcl ti is plea of thc 
statutc, the  p l a i ~ ~ t i f f  offered w i d c ~ ~ c e  t e l ~ d i ~ l g  to s h o ~ v  tha t  c111 0 February ,  
1031. he  iustitutctl suit  :igaillst the d c f c ~ ~ d a l i t  i n  the Recorder's Court  of 
n a r c  County ;  tha t  on 1 7  ,1I:1rcli, 1031, j~u lgmcnt  of n o l ~ w i t  was elitered 
t l i c r e i ~ ~ ;  :und tlint tlie costs of said action wcrc paid pr ior  to  tlie institu- 
tion of the present suit.  It docs uot appear  that  c o m p l a i ~ t  ~ v a s  filed in  
t h e  action i i d t u t e t l  ill tlie Recorder's Court  of D a r e  Couniy. 
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DRINKWATER 2). TEL. CO. 

Cpon issues joined, there was a verdict and judgment for plaintiff, 
from which the defendant appeals, assigning errors. 

Worth d Horner for plaintiff. 
Ehringhaus d Hall for defendant. 

STACY, C. J., after stating the case: I t  is provided by C. S., 441, that  
on action to recover on a contract, obligation or liability arising out of 
contract, express or implied, except those mentioned in preceding sec- 
tions, shall be commenced within three years from the date of the accrual 
of the cause of action. Welfare v .  Thompson, 83 N. C., 276. I f  not 
brought within this time, upon the plea of the statute by the defendant, 
such right of action is deemed to be barred. Trust Co. v.  Clifton, 203 
K. C., 483. High Point v. Clinard, ante, 149. 

The defendant having pleaded the statute of limitations, the burden 
was on the plaintiff to show that his suit was commenced within three 
years from the time of the accrual of the cause of action or that other- 
wise it was not barred. Rankin v. Oates, 183 N .  C., 517, 112 s .  X., 
32. This has been the prevailing rule with us relative to the burden of 
proof where the statute of limitations is properly pleaded. .Marks v. 
NcLeod, 203 N.  C., 257, 165 S.  E. ,  693; Tillery v. Lumber Co., 172 
N. C., 296, 90 S .  E., 196. 

,Idmittedly, the plaintiff's right of action accrued 20 March, 1925. 
The present suit was instituted 8 April, 1931. This was too late, unless 
the plaintiff has otherwise saved himself from the running of the statute. 
To meet this situation, plaintiff seeks to  avail himself of the provisions 
of C. S., 415, which authorizes a fresh action, after nonsuit, for the same 
cause, a t  any time within one year, by showing that  within the statutory 
period suit was commenced in the Recorder's Court of Dare County, 
judgment of nonsuit entered therein, and the costs of the original action 
paid before the commencement of the present suit. 

Bu t  it does not appear that  the "new action" is to enforce the same 
cause of action intended to be set u p  in the "original action," as no com- 
plaint was filed therein. Loan Co. v. Warren, anfe, 50. The identity 
of the causes may not be shown by parol. ~lfotsinger c. Hauser, 195 
N. C., 483, 142 S. E., 589. Hence, judgment of nonsuit should have been 
entered. 

Reversed. 
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J. 15. GUT.  T H ~ D I X G  UADER TIIE NAME OF cmor .1N. i  LOAN COIIP~ISY, Y. 
\.IIiGIE HARMOX A X D  Husnan .~ .  TOM HBRJIO?;. 

(Filed 22 February, 1033.) 

Tit\atioll H b-\Vllerc minors are. not lnaiic p;u.tics t o  o t w ~ l o s ~ c t ~ ~  of 
tax rcrtificntc their  intcrest in t h e  land is unntic~rfotl. 

n'licrc land onned by minors subject to t l~cir  niothcrs clo\vcr r i z l~ t  
tht~rcin is sold for taxes and bought in by ml indiviilunl, f n d  foreclosure 
1)rociwlinas arc. instituted in which only the mother and her second 11ns- 
band  arc n~ntle l~ar t i es :  Held,  the intcrest in the lm~cl of the mother :111tl 
11t~r B C C O I I ( ~  l ~ ~ s b a n t l  arc  divested hy  the proceoclil~gs, but tlic rights of the 
lninors t l ~ ( l ~ , t , i ~ ~  nw 11ot  nf'fwted, tlicy not haring becn made ynrtics t o  tlic 
suit. 

(Irrrr, ACTIOX,  btlfore X o o r e ,  J .  F r o m  AVERY. 
011 1 J u l y ,  1929, the s l ~ w i f f  of -1very County sold a w r t u  II lot s i t~~:~ tc ' t l  

i l l  tlicl tow11 of Ell; P a r k ,  on Depot  Street ,  fo r  t a w s ,  ; ~ i n o u l ~ t i i i g  t o  

i i ~ s t i t l ~ t e d  all i ictio~l of forcclosurc. Tlic p c r t i ~ l e ~ ~ t  fact:: ; ~ l q ) e a r  i ~ i  tllc, 
jutlgnlcwt of tlw rour t  and a r e  as  follows : 

1. ( ( r  7 I h n t  this V ~ I R ,  ant1 is, ail actio11 to forerlosc ~1 t a s  snlv c~c~rrific.:~tc~ 
oil 1a11tl listed i n  tlie nalne of Vi rg ic  I-Iarmon. 

2. "That ,  as the tit le of the  a c t i o ~ i  s l ~ o n . ~ ,  tlic I~ushancl of said \'irgic 
H a r l l i o ~ i  was made, mltl is, a p a r t y  to  t h e  act ion;  t h a t  wmnioils n-a.: 
duly scrvctl 011 P i r g i c  H a r m o ~ i  a ~ i d  llusbaiitl, Ton1 H a r m o n ;  a111l t11 ; l t  

~ l o t i r c  of said a c t i o i ~  was duly posted and  publislicd as  requircd 1)y Ian,. 
3. T h a t  E. C'. G u y  became tlie pl~rcl iaser  of tlic l and  i n  col~trovorsy 

:it the foreclosure sale, a s  set f o r t h  i n  the  pe t i t io i~  f o r  n ~ i t  of posscss io~~ 
I ~ c r c i i ~ ;  n i ~ d  that  n deed was du ly  esecutcd and  tlc1ivcrc.d b? tlic Clonnnis- 
sioucr to  t l ~ c  said E. C. G u y  therefor. 

4. T h a t  the defenda~its ,  T i r g i e  H a r m o n  m(1 liusbn~ltl, 7'0111 FI:1r1iio11, 
a r c  not tlic sole o ~ v ~ i e r s  of said laiitl, but  tha t  Dorothy C'althwll, n i i ~ ~ o i * .  
: ~ g c  I S ;  J a c k  C'aldn-ell, minor, age 15 ;  and  Cliristiae C:~ltln-rll, minor ,  
: ~ g e  13, a r c  tlic o ~ v l ~ c r s  of said l and  as  heirs  a t  law of Clic~rlea Cnltl\\-ell, 
tleceascd, t l ~ c  former liusbal~d. of Virgie  H a r n ~ o i ~ ,  a ~ ~ d  that Virgitl I l a r -  
Inoil owns, o r  is c~ l t i t l ed  to, a (lover interest i n  said land.  

,;. T h a t  t l ~ c  said l l i i ~ ~ o r s  a b o ~ . ~ '  ~ i a m e d  wcrc 11ot made p:rrties tl(4,,11tl- 
a n t  i n  the a c t i o ~ ~ .  

-1 id  tlic court b c h g  of tlw opinion tliat tlw sale of said lai~cl is ~ u i t l  
:is to said m i ~ ~ o r  o~viiers uuder  tlic facts  above set fo r th ,  i t  is now. tl~clrc- 
fore, co~lsitlorctl, ortlcretl : ~ n d  atljudgctl by the  court tha t  tl12 o r t l ( ~  of the. 
clerk g r : ~ ~ t i i l g  :r x r i t  of posec~asio~~ bv, ni~t l  tlic Sam(, is 11crcl);c- o ~ c ~ , i ; u l t ~ l ,  
ant1 tlic \wit  of possession is  Iiercby denied." 
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J .  TI'. Ragland for p l a i n t i f .  
S o  counsel for defendants. 

EROUI)ES, J. Manifest ly  the  interest of Virgie  H a r m o u  and her  lius- 
b m d .  T o m  H a r m o n ,  i n  the land has  been properly divested, because tlie 
jutlgmcnt is  conclusive upon the  said defendants to  the  extent of a n y  
intel*est they m a y  have i n  the land.  

T h c  minor  owners of the land were not made part ies  to  the suit unlcss 
i lenspaper  publication be sufficient f o r  such purpose. Foreclosure is a n  
ecpitablc proceeding a n d  t h e  law as  interpreted and  applied i n  this 
State ,  has  uniformly commanded a d a y  i n  court  f o r  par t ies  i n  interest.  
Qatumon 2.. Johnson,  126 N .  C., 64, 35 S. E., 1 8 5 ;  Jones v. Wil l iams ,  
155 K. C., 179, 7 1  S. E., 222;  X a d i s o n  C o u n t y  z.. Coxe, ante, 58 .  I n -  
deed, th i s  Court  iu  I i ines  v. St'il~ianzs, 198 N. C., 420, 152 s. E., 39, in  
approving a judgment divesting the  interest of minors  i n  a t a x  fore- 
rlosure, declared : " I t  appears  tha t  t h e  in fan t  defendants and  all  persons 
l l a v i l ~ g  a vested or contingent interest i n  tlie l and  h a ~ e  had their d a y  in 
court ." 

T h e  plaintiff is not saved by the application of the  principles eiiunci- 
ntcd i n  Orunge County  c. 1T7ilson, 202 K. C., 423, 163 S. E., 13, f o r  the  
wason tlic trustees of pc~titioners "were parties defendant and n t w  
served with process." 

1\Iotlificd and  Alffirn~etl. 

C'OSSI.:(I'ICUT GI~CSICIlAL LIFE ISSURAKCE CONPAST v. JOHN B. 
SKURKAY. 

(Filed 22 February, 1933.) 

1. States A a- 
In an action on a policy of life insurance executed in Pennsylvania th(1 

l n ~ s  of that State in respect to tlie insurer's right to cancellation, involvctl 
in the action, determine the controversy. 

2. Insurance I +In this case held: under Pennsylvania law the mis- 
~qwcsentat ion  related to material risk as  a matter of law. 

In  this action by the insurer to cancel a policy of health and accident 
insurance. with disability b,enefits, there was uncontrorerted evidence that 
the insured had other policies of insurance carrying a large aggregate 
:mount of disability benefits, and that the insured, a n  intelligent man, 
in his application for the policy in suit, stated that lie had no disability 
bcncfits nndcr other policies. The insurance contract was esecuted in 
Pennsylvanin. Applying tlie law of that State it  is held,  the misrepresen- 
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tntiou relatctl to n mntcrial risk as  n matter of Inn-, and the insured Ilnr- 
ing written the nnsn-ers to the questions in the applicaticn himself, the 
tlovtrinc of cstol~pcl does not apply althou$~ the insurer's agent was 
1u.esent. kne\v the facts and saw the ins~irecl write the ansn-ers, m~tl  the 
i ~ ~ s n r e r  \\.:IS cntitlrd to a directed rerdict. 

('1111, ACTIOK, before Sink, ,7. F r o m  B c s c o a r m .  
O n  or  about 1 0  ,\pril, 1930, the defendant, a resitlent of Masoutov 11, 

P c n n s y l r a i ~ i a ,  matie wri t ten application to t h e  plaintiff fo r  a po11t.y 
of heal th md accidcnt insurance a n d  a policy n a s  duly issued. Tllc 
policy recite?: "In consideration of t h e  application f o r  this policy. a 
c20py of wliic11 is attaclicd hereto and  made  a par t  hereof, and of the 
annua l  lxcn~iurr l  of $186.60, to  be pa id  on  or before 1 7  2\pri l  in  tach 
ycnr dur ing  tlie coi~t inuai ice of th i s  policy un t i l  thir ty  ful l  annua l  
1)1wliiurns l i a ~ c  been paid, docs hereby in5urc Johl i  13. Sknrkay ,  of 
?1Zasoi1to~rn, S t a t e  of Pennsy l rmia , "  etc. Tlic disability il  tlcmility l r o -  
1 itlctl was $300.00 a month.  T h e  a ~ ~ p l i e a t i o n  coiitail~ed the following 
questions: ''Do you liereby agree tha t  a l l  tllc fo regoi i~g  s t a t e m e ~ ~ t s  ant1 
;Ilisncrs, as  nr i t tc i i ,  a r e  true, aiid t h a t  your  ncceptanco of a n y  policy 
isauetl oil tliis; applicatioil  sllall constitute t h e  ratification Ly you of a n y  
rorrcct iol~s,  adt l i t ioi~s or c l ia i~gcs madc  by the conipnny and  i~o tcd  111 

illernoral~tlum attaclled to policy nl ien issued?" T h i s  qucjtion va.; an-  
\ \ \  eretl ill tlie liantln r i t ing  of tllc tlefcndmlt, "Yes." T h e  appl ica t io l~  also 
contai i~ct l  t h e  fol loning : "I liereby tlcclare tliat ;dl tlie s t a t c n l c n t ~  a11(1 
answers to the a b o ~ e  questions a r c  coniplcte and trnt., and I a g r w  t l ~ t  
they shall f o r m  a par t  of the contract of illsurance a p p l i d  for," ctc.. 
T h i s  port ion of t h e  application was signed by the defentlant in  h i \  o x \  11 

l lantlnriting. Qucstioii 26 of tlie application was as  fo l lons :  "Do your 
a w r a g e  earilillgs, excluding iiicoriie f r o m  ilirestments, exceed the a6gl.e- 
ga te  indemnity payable f o r  disability untlcr this; ant1 all  2tllcr l)ollcic>\ 
now carr ied by you?"  T h i s  question was answered, "Yes." Qucstioii 27 
inrolred two specific inquir ies:  ( a )  amount  of life illsurmlcc; ( b )  di,- 
abi l i ty  benefit per month  or week, accruing f rom other policies tlic.11 i n  
force. T h e  defendant wrote tlie word "none7' under  the l i ead i i~g  rcquir- 
ing  information a s  to  the an iou i~ t  of disability btwcfit p a p a l ~ l e  ptv n ~ c ~ ~ t l ~  
or per n c e k  by t h e  terins of such other policies. T lw pol icj  of in\ur ,~nc*e 
rontains  certain s tandard  l ~ r o ~ i s i o n ~ ,  among otliers, as  f o l l o n ~ :  2. T o  
agent has  au thor i ty  to cllange tliis policy or to  n a i r c  ally of its l ~ r o -  
I isions. S o  c l im~ge  ill tliis policy shall be  did u~i lcss  npprol  ctl 1,- :In 
cxccutire officer of the  company :nid sucli a p p r m  a1 be cntloiwd thcrcou." 
G. "The copy of the  application attached hereto is licrcby made  a par t  
of th i s  contract.  T h e  fals i ty  of a n y  statement i n  tlw application f o r  th i s  
policy shall not bar  tlic riglit to  recorery hcrcurider unl tss  such f:rlqc, 



K. C.] S P R I N G  TERM,  1933. 229 

INSURANCE Co. v. SKURKAY. 

statement was made with actual intent to deceive or unless i t  materially 
affected either the acceptance of the risk or the hazard assumed by the 
company, anything in the application herefor to the contrary uotwith- 
standing." 

The plaintiff, insurance company, brought an action against the de- 
fendant to cancel the policy, alleging that  a t  the time the defendant made 
the application, that  he had outstanding policies providing lnonthly 
disability benefits in the sum of $330.00, arid that  when the defendant 
in the application for the policy sued on, had statcd in writing that  
he had no insurance with disability benefit that  such statement mas false 
and material. The  defendant filed an answer denying that lie had made 
any false statement and alleging that  if there mere any errors or mis- 
takes contained in  tlie written application "that all the facts were truly 
statcd by this defendant to the agent who solicited and wrote said in- 
surance, a t  and before said application mas signed. . . . That  the 
said agent presented to  this defendant a blank form purporting to be an 
application for insurance, and a t  said time this defendant stated that  he 
had insurance policies all of which were in the possession of a brother- 
in-law of defendant or in a safety deposit box of a bank with which said 
brother-in-law was associated, in a town some distance from Maso~itown, 
and that this defendant did not know whether the said insurance policies 
contained any disability benefits, and stated to tlie said agent that  this 
defendant would hare  to get said insurance policies and look a t  then1 
before he could tell whether they contained sick benefits; whereupon, 
the said agcnt of said insurance company, with full knowledge of all thc 
facts, stated to this defendant that  it made no difference, and instructed 
and directed this defendant to answer the said question as to disability 
benefits in said insurance policy as contained in said writing purporting 
to be an  application for insurance, and that the answer inserted therein 
was also written a t  the request and direction of the plaintiff through its 
authorized agent,'' etc. 

The  cause was tried in the county court of Buncombe County. The 
defendant, Skurkay, testified tha t  he was a physician living in Pennsyl- 
vania a t  the time of application for the insurance. H e  came to Aishcville 
about November, 1930, and there was evidence tending to show that he 
was suffering with tuberculosis. H e  testified that  the  agcnt for the in- 
surance company was named Koontz, and that  Koontz came to his office 
and persuaded him to take out the policy of insurance in controversy. 
The  defendant furthcr testified that when he  was filling out the applica- 
tion Koontz was standing ((right back of me, reading the questions in 
the application. H e  came down them and I answered accordinglg. H e  
rcally told me nha t  to put in, and I wrote it until we came to the ques- 
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t i o ~ ~ s  I I I I ~ C ~  discussio~i. AS to question 26 : '110 p o w  a w r a g c  c a r n i ~ ~ g s ,  
i~ ic~ ln t l i~ lg  i ~ ~ c o i i ~ c  fro111 i i i ~ c s t n ~ e ~ ~ t s ,  exceed tlic aggrcg:~te intlelniiity 
1):y:il)lc fo r  disability under  this  a ~ ~ t l  a l l  o t l ~ c ~  polic4c>s I I~XY carried by 
you ?' I a ~ ~ s ~ w r e c l  'Yes.' Tlicn h e  carlie to  ques t io~i  27 : ' V h a t  is tliv 
total : ~ ~ n o u i i t  of i ~ ~ s u r u n c e  ill force 011 your l i fe? '  . . . When T\.P 

c2alilc to question 27, lie s a i d :  'EIow much  l i fe  insura~ice  do you car ry  !' 
1 Iicsitated, had  to think. I p u t  down $10,000, $10,000, $13,000, :111tl 
$6,000. Wlic11 11c came to quest ion:  'Do you car ry  ally disability bcrlc- 
fits?'  I star ted to p u t  'uiilrnown,' as  you call see. I saitl : 'I can't  tcll 
you ~vlietlier I cnr ry  disability benefits o r  uot. N y  policies nre wit11 m y  
lwotl~er-in-l;l\\- i n  the Peoples S a t i o l i a l  I3ai1lr i n  :I town thirty-eight 
miles away, \vlicrc 1 keep m y  valuables.' H e  saitl : 'Since you a~ isnere t l  
q ~ w t i o l i  S o .  2G, 'Yes,' . . . tlint doesn't matter ,  pu t  d o ~ n  i i o ~ i r !  
So I 1)ut t l o ~ v i ~  'nolie.' " 

The  cvidcnce tcl~tled to s l ~ o w  tha t  tlie defent la~i t  \!.:IS :ti1 i l i t e l l i g e ~ ~ t  I I I R I I  

;~lltl  llatl acted ns medical ( x m i 1 i e r  f o r  i1isur:111ce con~l)ilui(~s. H e  also 
t('stifi(4 tliat liis i ~ ~ r o m e  a t  tlie t ime w:~s fro111 $725.00 t a  $130.00 1 ) ~  
11101itl1. 0 1 1  ~ross-(~s:lllliii:~tio~l he  s a i d :  "W11cn I canme lo fill out tlic 
:~pl) l ic :~t ion ill this C o l ~ ~ i e c t i c u t  poliry 1 (lid ~ ~ o t  1il10\~ f o r  sure 1v11~tlier 
tl~osc, otliw polirit~a c o ~ ~ t a i ~ ~ c d  tlisal)ility b(wefitr. I tliouglit tlicy might  
]in\-c tlicnl i n  it.'' 

TII(w n-as c ~ ~ i t l c ~ ~ w  offcrcd by tllc p l a i ~ ~ t i f f  t r l ~ d i i ~ g  to s11orv t h t  t l ~ c  
: u ~ ~ o u ~ ~ t  of other disability bc'liefits i l l  fo r re  n . : ~  c~o~~si t lcrc: l  by the  coiil- 
1):111ic>s ill i s s u i ~ ~ g  policics, a i d  t h t  polici(-s \vould o r d i ~ ~ a r i l y  1)c issu(d 
"u1) to withill sixty l)cr ccwt of t h a t  i ~ ~ c o i n e ,  provided tlic otlier rcquircx- 
I I I ~ I ~ S  l~acl  bee11 met," ctc. Tlie officer of plni~~tiff ' ,  wlio 1)assed ul)o11 
:~pplicatioiis f o r  accidcllt a l ~ t l  lienltli i~lsur:iuce with t l i sa ld i ty  b c ~ e f i t s ,  
stated tha t  if lie l ~ a t l  k11o1v11 that  the t lcfc~id:n~t  11ad 1wl1cd-s a g g r c p t i n g  
$330.00 per mo11t11 1111dcr other  politics t11c11 ill for(*(>, 11c wo111tl 11aw 
tlccliiicil t11c appl ica t io~l .  

Tlie question was subinittetl to  a ju ry  a l ~ t l  tllc ~ ~ r d i c t  declaretl : ( 1 ) 
that  tlic defcliclai~t h a d  stated ill the  writ to^^ ; ~ p l ) l i e a t i l ~ ~ i  tha t  o t l l c ~  
1)olicics of life i m u r a i ~ c c  c o w r i n g  liis l i fe  " c o ~ ~ t a i ~ ~ e t l  110 tlis:tbilitp bclic- 
fits"; ( 2 )  tlint the plaintiff knew tha t  tlic policics wc7rc i ~ o t  a\-ailnblo to 
the  tlcfcndant a t  tlie t ime of s i g ~ ~ i n g  the  :~pplic:ltiol~, a1111 r l ~ a t  ( I c ~ ~ c ~ I ~ : I I I ~  
did not Iriiow ~ v l ~ c t l i c r  t h y  contai~iccl disability h c f i t  ~ j ~ v v i a i o n s ;  (:;) 
tliat tlic allsn-er to quest io~i  Xo.  27 in tlic appl icat io~i ,  r c , l a t i ~ ~ g  to tlisa- 
1)ility b c ~ ~ c f i t s ,  was ~ ~ o t  1n:ltcrial to  the r i s k ;  ( 4 )  that  t l ~ c  plai11tifY n.:~i\-c'tl 
tllc i l~cor rcc t i~ess  of the :lnsn.ei8 ill the z ~ p p l i c i l t i o ~ ~ ;  (.i) t ' ~ : ~ t  tlic po1ic.y 
\\.:IS 11ot f r a u t l u l e ~ ~ t l y  obtni~let l ;  ( 6 )  t11:lt tlic t l c f c ~ i t l n ~ ~ t  \\.as c,irtitlc(l to  
 cover $900.00 n.itli i ~ ~ t c r c s t  u11o11 liis c o u ~ ~ t ~ r c l n i i l ~  fo r  tl~rcle 111011tllr' 
I )o~~cf i t  uiltlcr tlic policy. 
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There was an appeal to the Superior Court from the judgmcnt of the 
county court, and the tr ial  judge orerruled the exceptions and affirmed 
the judgment of the county court. From such judgment plaintiff np- 
pealed. 

J o h n  I z a r d  a n d  I I a r k i n s ,  V a n  W i n k l e  (e. W a l f o n  for p la in t i f f .  
C .  15. Voorhees  and B. X. Anderson ,  H a r t f o r d ,  Conn . ,  of c o u ~ s r l .  
R. R. Jl ' i l l iams for d e f e ~ z d a n t .  

BROGDES, J. The contract of insurance was made ill Pennsylvania, 
and must be interpreted in accordance with the lam of that  State. 
C a n ~ z a d a y  c. R. I?., 143 N. C., 439, 55 S. E., 836; I Ia l l  v. T c l .  Co.,  139 
N. C., 369, 52 S. E., 50;  T i e f f e n b r u n  v. F l a n n e r y ,  195 PI'. C., 397, 151 
S. E., 857. Conseclueutly, i p  undertaking to interpret and apply the law 
of Pennsylvania, this Court is somewhat in the position of an innocent 
by-stander. 

I n  arriving at the meaning and applicability of the Pennsy l~an ia  laws 
and decisions, the plaintiff offered as a ~i-itness an  eminent attorney of 
that  State and a graduate of the University of Pittsburgh Lam School. 
who testified in substance that  the answer to question No. 27 considered 
in the light of pertinent Pennsylvania decisions, was material as a mat- 
ter of law. The defendant offered an  eminent member of thc Pennsyl- 
vania bar, also a graduate of the Unirersity of Pittsburgh Law School, 
who testified that the materiality of the question should be submitted 
to the jury, and further, that  the knowledge of the agent, Kooiitz, was 
imputable to the plaintiff and constituted ail estoppel. These eminent 
experts cite and rely upon the same Pennsylvania cases to support their 
conclusions. I n  other words, two legal experts, graduates of the same 
lam school, and practicing in the same state, cite the same opinions, but 
draw conclusions therefrom as f a r  apart  as zenith and nadir. 

However, both parties cite the case of X o p p l e m a n  v. Co~nnzerc ia l  
C a s u a l t y  I n s u r a n c e  C o m p a n y ,  302 Pa., 106, 153 Atl., 121. This decision 
was rendered in 1930, and is one of the latest decisiolis upon the perti- 
nent principles of law. Quoting from the X a r c k  case, 186 Pa. ,  629, 40 
Atl., 1100, the Pennsylvania Court said: "Misrepresentation or untrue 
statement in an  application, if made in good faith, shall not avoid the 
policy unless i t  relate to some matter material to the risk. I f  i t  does 
relate to such matter, the act is inapplicable. I f  the matter is  not ma- 
terial to the risk, and the statement is made in good faith, although it 
is untrue, i t  shall not avoid the policy. . . . Ordinarily questions 
of good fa i th  and materiality are for the jury, and where the materiality 
of a statement to the risk involred is itself of a doubtful character, its 
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tletermiiiation s l ~ o u l d  be submitted to  the  jury. n u t  ii n.ns i i cwr  ill- 
tended by the  act of 1885, nor  did tha t  act assume to change thc l a ~ v  
i n  cases ~v l ic re  the mat te r  statccl w:ls palpably a i ~ d  ma~iifc>st ly mater ial  to 
tlie risk, or ~vl lere  it  Tras absolutely mltl ~ i s i 1 ) l y  false ill fact." T l ~ c  
I<op l~ lc~r lnn  case is all i l lumi i~ : l t i l~g  u t te ra~ lce  :uid :~ssembles, t l i ~ ~ ~ ~ s s t ~ s  
; ~ n t l  t l istinguisl~es various decisions i n  l ' ennsy l rn~~in  upon a variety of 
false stateuwilts o r  rcprcscntatious i u  applicntioil fo r  iusnrancc. Suin-  
niarizing t h e  g o v c j n i ~ g  principle the  Court  said : ''111 t l ~ c  illstant caasc, 
the proof is not only ulidisputetl, hut  it  comes f rom tlic plaintiff himself. 
U n t l c ~  such conditions, ~vlictlwr it  he a representation or r a r r a n t y ,  if the  
statc~ileiit  made  is  mater ial  and  aclinittetlly untruc,  there call he no 
rccovery 011 the  policy." T h e  same general view of tllc I 'c~l~lsylvania 
law is  dcclared by t h e  Distr ic t  Court  of I 'c~msglvania ill Zcitlcl r .  ( ' o n -  
7, ccticzif Gcncral  Lif c I n s u m i v e  c'o~ilpalrjj ,  4-1 Fctl. ( 2 d ) ,  S43. 'l'llc 
X a w h  ccrsc, s u p r a ,  lioltls specifically tha t  csis t ing ilisursncc ill another 
c40111pa11y at tlie t ime of nil app l ica t io l~  is nlatcrinl as  :I mat te r  of I n n .  
T h e  Cour t  s a i d :  " In  respect to the first class of qucstiolw abovc enunlrxr- 
atctl. .in vhicl i  the  niatcriality of tl1c111 was sublnittc(1 to the  jury,  we 
a rc  clearly of the o p i i ~ i o l ~  that  they ~ v c r c  al l  m:rtcri;~l, all(\ tha t  the  ju ry  
s l ~ o ~ i l t l  h a r e  been so i~~s t ruc tc~( l . "  Set>, also, L c u t l ~ ~ n ~ z  7%. 3, ' luu L i f c  I i w .  
( 'o. ,  163  S. E., 716, and S o u f 1 1 ~ 1 . n  S u r c f y  C ' o r n j ~ ~ i n y  o,f SCW I7orX. 1 . .  

E ' o ~ ~ l s c i ~ ,  1 6 1  S .  E., 6 7 9 .  T h e  J ' o r t s o ~ ~  mw, sclpru, i n ~ o l v d  a false statc- 
I I I C I I ~  :IS to the a n i o u ~ i t  of (lisahility i l~surauce  cnrricvl 1,. the :tpplic.a~~t. 

111 tllc c a w  at  11:1r the d c f c ~ ~ c l a l ~ t ,  a skilled and  ilitcllipwt in:m, u ~ o t c !  
t h r  a l l suws  to the q u e s t i o ~ ~ s  ill the  app l i rn t io i~  l ~ i i ~ i s c l f .  T l ~ c  allswor to 
c l w s t i o ~ ~  27, so w i t t c l i  by him,  n.as false. IIc s o l e r n ~ ~ l y  t1grcc.s " t l ~ t  ;ill 
111:. f o r c p o i ~ ~ g  s t a t c n ~ c > ~ ~ t s  aiitl : I I I S T ~ C ~ S  as  \vrittcw a r ~ '  trlw.'' A1;111ifrstl>. 
ihc~  aincmi~t of (lisa1)ility l )e~~~c>fi t  carried by a11 :11)~)lir:111t wuulcl t ~ ~ ~ t o r  
illto a tlcteriilinatioii of tl~r.  atlvisability of t l ~ c  ~ i s l i .  Ti '  the, a g c ~ ~ t  11:ltl 

w i t t e ~ ~  tlie :Inswlrs ill tho al)plic.atioi~, the doc t r i i~c  3f c,sroppcll all- 
~ ~ o u n c t d  ill l g c u ~ l s  c. AII ! ' i ro l~ol i tun  Life I n s .  C'o., 2 9 4  l~'a., 406, \voultl 
tlouhtless :1pply; but the dcfent lm~t,  the sole alld c s c l u s i ~ c  ;~u t l lo r  of the 
s t a t c n i e ~ t s  ill the uppl ic~:r t io~~,  fur i~is l l r t l  n~:ltc,lial i l~fornl;rtiou t o  tllc, 
i)laintiff, wliicli, i n  tllc l m ~ g u a g e  of the  l ' e ~ ~ n s y l r a i ~ i a  Cclurt. "~vas  abso- 
lutely nilel visibly false ill fact." Therefore, as  we i~lterl)i.et the  Peimsyl- 
~ a u i a  tlecisioi~s, the  p l :h t i f f  was ~ l l t i t l e d  to  1 1 a ~ e  the t r i a l  jlitlge givc~ t l ~ t ,  
fol lowii~g i ~ ~ s t r u c t i o ~ ~ s  duly requcstetl : 

( a )  "The court has  cli:~rgecl you tha t  tlir' polic-y ill col~tro\-c>rsy cao1l- 
t:tined adclitional provision 'G,' and  the court  clmrges you tha t  under  111e 
law of l ' c n ~ ~ s y l r a l ~ i a  the allslver to question 1 7  in the :ipplicntiol~ is a 
~ v a r r a n t y ,  and t h a t  a ~ v a r r a n t y  c m i ~ o t  be waived by a11 :~g . f i~ t  sucli :IS 

solicited the 1)olicy i n  this  case. T h e  witlcwcc is  rot tli.y)litcd that  thc. 
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answer to question 27 is  false, and  being a war ran ty  as  explained, i t  is  
your  d u t y  to answcr the issues i11 f a r o r  of t h e  plaintiff." 

(b )  "That  under  the facts  i n  this  case and all  the  e ~ i d e n c e ,  tllc ccurt  
instructs you t h a t  under  the law of Pennsylvania question S o .  27 was 
mater ial  to the  risk, arid you will answer the th i rd  issue 'Yes.' " 

The exceptions of the plaintiff to the  fai lure  of the t r i a l  court to g i ~  e 
the  foregoing instructions i s  sustailwd. 

Reversed. 

STATE v. W. A. BANIIS. 

(Filed 22 February, 1933.) 

1. Criminal Law H c: L e-- 
A motion for a continuance is addressed to the discretion of the trial 

court, and in the absence of abuse, his ruling thereon is not reviewable. 

2. Same-Held: Refusal of motion f o r  continuance was free from abuse 
of discretion. 

I n  this case the defendant requested a continuance for the purpose of 
taking depositions as  to the character of the State's witnesses who were 
nonresidents, without giving names, etc., as  required by C. S., 560, Rule 
of Practice in Superior Courts No. 5. The defendant was allowed to 
cross-examine the witnesses before trial, and the witnesses admitted upon 
the trial that they had been prosecuted for various criminal offenses. The 
witnesses obviously could not give bond for their appearance a t  a subse- 
quent term: Held,  the trial court's refusal of the motion for a continuance 
was in the exercise of a discretion free from abuse. 

3. Criminal Law L c 
The admission of testimony of a witness that the deceased was "cap- 

tain" of a group of bonus marchers, and testimony of another witness in 
explanation of his previous testimony on private examination i s  held not 
to constitute reversible crror in this prosecution for homicide. 

4. Criminal Law G q-Refusal to allow cross-examination of witness 
relative t o  le t ter  h e  had written his wife held not  error. 

I n  this prosecution for a homicide the defendant offered in evidence a 
letter written by one of the State's witnesses to his wife, which had been 
qiven defendant's counsel by the vitness's wife. The defendant proposed 
to cross-examine the \\itlies5 in resp>ct to the letter for the pulpose 
of showing bias : Held,  the trial court's refusal to allow the cross-examina- 
tion was not error, i t  appearing that the wife had given the letter to a 
third person and that i t  had not been acquired by a third person without 
the consent or privity of the wife, C. S., 1801, and it further appearing 
that  the letter contained no expression of bias of the ~ i t n e s s  nllicll 
was not elicited on his cross-examination. 



.5. Homicide H c-Instniction in this casr hcld not to coutnin rrvcrsibl(~ 
('l'l'ol'. 

In this prosecutioii for murder the trinl court's charge ns to justifiable 
: I I I ~  c~cus:lble l~oi~~iciclc i s  71cltl not to  contniii reversible error, the chargt! 
c,orrcctlg stating that a11 :lccitlcnt:~l ltilling committed uninteiitionally mt l  
\\.itllout ncyliwlice \v;ls csc.usal~lv, :1nd there being no cvidencr of sclf- 
clcfei~se. 

Itrmnrlc of the court ill its clinrge that there was 110 evidence t11:rt 
killing \vns "(lolie in all)- other \vny" in  h e l d  to relate solely to fact that 
ltilling wns clone with l)istol, construing c11:irge ns n n.hole, and thc in- 
struction \vns in accortlance wit11 the c.vidcnce m~cl wns nnt  erroneous. 

,Juiic, 1932;  was prosccutccl f o r  murder  i n  tllc secoiid (egrec  or mall- 
slauplitcr : and  1va.i conrictetl of inanslaughtcr.  F r o m  the judgmrut  
p ro~iou~ice t l  lie app(~nlcc! u1)on e r ror  :~ssignetl. 

T h e  tlccc:~sctl n ~ i d  J. TT, Pliillips, V a l t c r  Carroll,  Tcnliie Sl i ter ,  ; \ l i t 1  

.Jolill l loorc ,  J r . ,  of IIouston, Texas, and -1rtliur I I o r t m ,  and J .  TY. 
J3arnard of Li t t le  Rock, -Irk.,  n-ere a p a r t  of the  bonus c q ~ c t l i t i o n  that  
\\.elit on t ra ins  fronl  tlie southwest to  T\'asl~ington as  ex-soldiers. T11cy 
ipent  a fcv  (lags i n  W a s l i i ~ ~ g t o n  and t rarclcd together ou their  re turn.  
Y'licy : l r r i ~  etl a t  JIario11. S o r t h  Carol ina,  i n  a box car  a t  about  10 p.m. 
on 1 7  June ,  1932. Tllcrc soniconc shot Cliiapetta mid inflicted a uountl  
-\\hie11 canuwl h i s  deatll, the  bullet 1in~-ing gone t l ~ r o u g h  his  body. Tl l r  
s l ~ r r i r i ~ r g  $is x e r e  u i t ~ ~ e s ~ e s  f o r  tlie S t a t e  on the trinl.  Tlicy tcqtifictl i n  
cffcct tli:lt the t lcfcnda~it  shot Cll iapot t :~ n l i i l l ~  tlic la t ter  wnr lying down 
ill tlic box car .  Tlierc n a s  cr i t lc l~ce for  tlic S t a t e  tc,l~(lil~e. to slion. tha t  
the  men ill tlic box car  lind not liad liquor, had  ]lot heen drinking. nl~t l  
liad not assaulted or resisted the clcfe~itlant, slid tha t  t l i l ~  were on thc~  
t ra in  11 it11 the consent or acquiescc~~ce  of the railroad iintl~orities. 

Tlie conductor testified that  he  11ad not g i ren  these merl liis c o n s e ~ ~ t  or 
pcnnission to r ide on  the t rain.  Af te r  the  deceased was shot the defentl- 
:]lit took the trilin and  ~ c n t  to -1slirrillc. 

T h e  defentln~it offered el it1el1c.c tending to show the follon ing cirtauni- 
s ta i~ccs :  ( 'The  i l c f t w t l : ~ ~ ~ t  was spcci:~l railroad police officer of thc, 
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Southern Railroad, commissioned by the State of North Carolina, whose 
duty it was to inspect and police trains against trespassing and robbing. 

On his round of duty when the train arrived in JIarion, he came to 
the empty box car in which the deceased and his companions were riding. 
He flashed hi9 light and noticed a number of men in there, and asked 
them to come out, but no attention was paid to him. H e  then crawled 
up into the car when someone in there hollered to him "Get out of here 
or we mill kick your head off." Jus t  then he started to flash 
his light and the crowd made a more as if to go to the door, but instead 
of doing so, pushed him out of the door to the ground, and at the same 
time some one in the crowd kicked his flashlight out of his hand. When 
lie struck the ground three or four of the men got on him and grappled 
with him, one on the rear and one on each side and the others around. 
They tried to disarm him and in the struggle the pistol was discharged 
one time under the train and tliere was a tinkling sound as if the bullet 
had struck metal. There lras no outcry from anyone that  anybody had 
been shot. About that time a second shot was fired from a point west 
and u p  the track. Then tlie deceased and those attacking the defeiidant 
began to scatter, and one of them picked up the defendant's flashlight 
and ran through the train and was followed a short distance by tlie 
defendant. At  this time the train was pulling out and the defendant 
boarded it, but did not learn that  any one was shot until he reached 
Asheville. The  deceased was shot by a bullet entering in front about 
one and one-half inches belom and just left of the navel and ranged up- 
v a r d  slightly and passed out on the right side just back of the middle 
of the body and belom the ribs. The  defendant contended that if the 
deceased was hit by the bullet from the pistol of the defendant it was as 
a result of the ricochet of the bullet, and that  the deceased could h a w  
been hit by the second shot which was fired by another." 

A11 this was denied by witnesses for the State, who testified that  the 
defendant shot the deceased, was accused of the offense a t  the time, did 
not deny the act, ran away from the scene, and went on the train to 
Asheville. 

The material exceptions are set out in the opinion. 

Attorney-Gencral Bruinmiff  a d  llssisfant A t fomcy-Gen~ml  Seazi,ell 
for the State. 

Chas. Hutchins and Winborne d Proctor for defendanf. 

  IDA^, J. 011 13  June,  1932, the Superior Court of McDowell County 
convened for the trial of civil and criminal causes. I n  the preceding 
Janua ry  grand jurors had been drawn whose term of serrice continued 
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uutil the first day of July.  They were in session d u r i n ~  the sitting of 
tllc court and, having colicludcd their nork, were released on T1iurstI:tj-, 
16  June, and were n f t c r ~ ~ a r d s  rec:llled by the court dur  i ~ g  the term to 
 in^ c k g a t e  t l ~ e  homicide n l ~ i c l ~  m e a n t i ~ i ~ e  had occurred. 

Tlic t1eccasc.d was shot with a pistol on Fr iday night, 17  Junc,  1932, 
and died on the following Sunday. On Tuesday, 21  June,  the grand jury 
returned a bill charging the defendant n i t h  murder. The  court set the 
vase for Ilearing oil Wediiestlq, 29 June ,  the latest (late permissible 
uiider the statute for enteri lg upon the tr ial  xhi le  th,? court was ill 
session. The  deferidant, reserving his rights ill apt tim" moved for a 
con t inua~~ce  of the case 011 the ground that he liad no ,  had sufficient 
time to prepare his defeiise; that  six witnesses for the pi.osecution were 
l~oi~resideilts of tlie State, four residing in Texas and t n o  in ,hlinnsas; 
that t h q  were n i t h  t l ~ e  deceased a t  the time the woul~d was inflictetl: 
that the dcfendaiit llatl illformatioil wliicli led him to 1 clieve tliat the 
character of each of these nitilesses n-as bad;  and that  lie liad liatl 110 

time to take tlic deposition of iioi~residerit witnesses. T'lw rnotioli for 
continuauee was overruled aild tlle defeildant excepted. 

It has bee11 held in numerous decisions of this Court that thc questioi~ 
of granting or refusing a motiou for tlle coii t i l~ual~ce of an  action is 
peculiarly witl~iii the discretion of the trial court. The exception to the 
rule is t l ~ e  court's abuse of discretion. The  defendant coi~terids that tllc 
circumsta~ices bring his case within the esception, for the reason tliat llc 
liad 110 opportunity to produce eviclcllce as to the bad cliaracter of the 
 onre resident \vitnesses who testified on behalf of the State. 

With  respect to this position several facts arc to be considered. I t  is 
provided by statute that if a continuance is aslietl because a mitiless is 
:~bseiit t l ~ e  affidavit must colitaiu the lialrle a i d  resideuce of the witness. 
tlie facts to bc proled by liim, and a statement that tlie applicant expects 
to procure his atteudance a t  a subsequent term. C. S., 560;  Rule Su- 
perior Court, No. 5. Thc defenclarit clitl not con~ply n ith this require- 
ment. The  fact  that  he liad infornlat iol~ which led his mind to a 
particular conclus io~~ did not renloT c his motioii fronl the field of specu- 
latioil. Tllc object was to get evidc~lce of bad cllaraater., if it  could be 
obtained; but t l ~ e  defendant w:ts permitted to cross-examine these n i t -  
ilcsses before the trial, and at the tr ial  all admitted having had experi- 
(>lice in the cr imi l~al  courts or l l a ~  iug been charged n i t h  T iolation of the 
criminal law. According to their several admissions, I'llillips had been 
chargcd nit l i  theft a d  burglary; Carroll lint1 bee11 the recipient of five 
b u l l ~ t s  cluring a fight "up in Michigan"; Sliter hail been arrested for 
the thcft of an emery wl~eel;  Barnard Ilad done norlr in z penitentiary; 
Moore had been arrested for 311 aggravated assault; and Horton "liad 
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11ot stayed anywhere long enough to be caught." This testimony fur-  
nished ample illumination on the question of character; more light would 
hardly have been supplied by a bare statement of the "good" or "bad" 
character of any of these witnesses; and under the circumstances it is 
not easy to perceive that  the defendant could have been materially 
prejudiced by the absence of a deposition 

Without regard to this, the trial judge, who continued the case for 
eight days was confronted with a problem, All the State's witnesses who 
had been in the car lived outside Korth Carolina; manifestly they could 
not give security for their attendance a t  a subsequent term of the court. 
Should they be held in custody as witnesses or discharged and permitted 
to leave the State!  I n  the latter event mould the defendant ever be 
tr ied? , I n d  these conflicting influences the court denied the defendant's 
motion for a contiliuaace and in doing so exercised discretion which was 
free from abuse. S. v .  Garner, 203 N. C., 361; S. v .  Rhodes, 202 N .  C., 
101; Wolf  7;: Goldstein, 192 N .  C., 818; S. v.  Sauls, 190 N. C., 810; 8. v .  
fiiley, 185 N .  C., 72; Likas v. Lackey, 186 K. C., 398; Billings v. 
Obsercer, 150 S. C., 540; Jarrett v. T r u n k  Co., 142 N. C., 466; S .  c. 
Sultan,  ibid., 569. 

Neither tlie admission in evidence of Carroll's statement that the de- 
ceased has been "captain of the boys going up" nor the testimony of 
Barliard on the redirect examination in  explanation of something he had 
previously said on his private examination constitutes reversible error. 
Exceptions 1, 3, 4, and 5 are  overruled. 

While in Marion, J. W. Barnard wrote his  wife a letter dated 21  
Julie, 1932, and in some way it afterwards went into the hands of the 
defendant. H i s  wife was in another State. The defendant's counsel 
proposed to cross-examine Barnard  in regard to the letter. What the 
defendant proposed to elicit from the witness does not appear. The 
solicitor objected and inquired where and how the defendant had pro- 
cured the letter. One of the counsel for the defendant answered, "His 
( the  defendant's) wife gave i t  to us." The objection mas sustained and 
the defendant excepted. 

The exception rests upon the asserted right of the defendant to pro- 
duce any evidence tending to show the bias or prejudice of the witness. 
This position is  in accord with the general rule. S .  v .  Davidson, 67 
N. C., 119; S. v .  Lawhom,  88 N.  C., 634; S. v .  Robertson, 166 hT. C., 
336. There may be conditions under which the rule will not be excluded 
by tlie statutory inhibition against the disclosure of confidential com- 
munications between husband and wife during their marriage. C. S., 
1801. I n  S .  v. Wallace, 162 N .  C., 623, i t  was held that  the inhibition 
applies to the husband or the wife and not to third parties, and that if 



23s 1S THE: S U P R E M E  C'OURT. 1204 

the communication by the  husband is  i n  v r i t i l ig  aiid is  procurcd by :I 

th ird p a r t y  v i t h o u t  tlie consent or pr ivi ty  of t h e  wife  the  reason give11 
by tlie c o l ~ ~ m o n  law for  the exclusion of tlie commuii ic ,~t ion 110 longer 
exists. T h e  principle h a s  been suctainctl ill la ter  caws. S. 7%. R a ~ ~ d n l l ,  
170  S. C., 757;  S. c. X c K i n u c y ,  175 S. C., 784; b'. 1 % .  U1an(11, 103  
S. C., 621;  S. T .  F ~ c e v z a ~ t ,  197 S. C., 376. B u t  i t  does not apply to  a 
case i n  which a confideutial letter wri t ten by a husband to his  wife nas  
procured by a p a r t y  to t h e  lit igation by tlie consent o r  pr ivi ty  of the ~ v i f e  
alone;  and this  is the  fact  with n-liicll n e  a r e  here eo~ifro~itet l .  T h e  
question was c l i s c ~ s ~ e d  and t h e  c~ontrolling authori t ies  ~ v e r c  cited i n  
J l tCfoy  2). Justice, 109 S. C., 602, 612. I t  will be noted t h a t  the lettcrs 
ndniittcd i11 evidence i n  S. u .  1 3 ~ a n c h ,  sups, had  been clelirered by the  
wife to  a th i rd  p a r t y  a t  the request of the defendant. 111 he preselit cauc 
the only information relat ing to the letter was the  defendant 's admis.jiol~ 
that  the  wife of the  witness had  given it  to h im.  A t  tlw request of tlic 
defendant the  letter v a s  v r i t t e n  into the record a n d  ill our  opillion i t  
contains no s tatement  expressire of a n y  bias or prejudice whicli the  tlc- 
fendant  did not elicit on the  cross-examination of t h e  witness. 

T h e  defendant colnylnins t h a t  the  court's definition of ~ s c u s a b l c  and  
justifiable homicide was inaccurate  and  misleading, but i n  th i s  we find 
110 reversible error .  T h e  first p a r t  of t h e  iiistruction dealt wit11 accidental 
death and stated t h a t  honiicidc committed unintentionally and  witllout 
mgligeilce was  escusable; and  the  other par t  was not prejudicial  to the 
defendant because the record discloses n o  element of self-defense. 

W e  do not assent to the defendant's construction of tlic clause vhic.11 
is tlle subject of thc  twenty-se~ent l i  e x c e p t i o ~ ~ .  Af te r  s a j i n g  tlic burclen 
v a s  on the  S t a t e  to satisfy the ju ry  beyond a reasonable doubt that  tlie 
t lcfmdant  killed the  deceased, and  "that 1ic did i t  wit11 a pistol," the  
judge remarked, "There is no rvidence to show t h a t  it v a s  brought 
about i n  a n y  other way"-- that  is, except by a pistol. *\J1 t h e  evidence 
n a s  to this  effect and  i t  is obvious t h a t  there  was no errol i n  the  instruc- 
tion. A n y  other interpretat ion nould  be illconsistent ~ v i t l ~  other portiolis 
of tlle charge. 

Exception v a s  taken to the  following instruct ion:  " I n  thi. case the 
Je fcwdai~ t  doesn't admi t  t h e  killing, tha t  is, lie doesn't admi t  t h a t  he did 
i t .  S o  the  burden is on the S t a t e  to sat i fy you beyond a rwsoliablc doubt 
tha t  the  defendant  did t h e  I d l i n g ,  tha t  h e  did i t  with ,t pistol, and if 
you a r e  satisfied of t h a t  beyold  a reasonable doubt, i t  v i l l  be your  d u t y  
to  convict the  defendant of murder  i n  the  second degrw,  nothing else 
appearing,  and  the11 the burdell shif ts  to  t h e  defendant t o  rebut the pre- 
sumption of malice raised by t h e  use of t h e  d ~ a d l y  n.eapoil to  reduce it  to 
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manslaughter or  show i t  was dolie uridcr such s u i ~ o u n r l i n g  situations as  
to mnlie i t  e i ther  justifiable o r  excusable homicide." 

E l s ~ ~ ~ l i ~ r c  i t  was said the  burden was on the defendant to satisfy tlie 
jur? tha t  the presumption of malice had  been rebutted. T h i s  instruction 
conform. to  t h e  l aw a s  uniformly declared i n  our  decisions. T h e  prac- 
tice of "proceeding with the evidence" i n  a civil action i s  entirely dis- 
tinct. 8. c. Tl'orley, I41 N. C., 7 6 4 ;  8. v. Quicli, 1.30 S. c., 820; 8. c. 
Lane, 166 S. C., 3 3 9 ;  S. v. Brid<lrjj, 183 S. C., 720; S. c. Xi l ler ,  18; 
S. C., G i g .  

There a r e  othcr  escept iom. W e  have  given them careful  c o ~ l s i d e r a t i o ~ ~ .  
TVe find them to bc without substantial meri t  o r  such importance as  de- 
m a ~ i d b  a rilore p r o l o ~ ~ g c t l  opillion. l v e  find 

N o  (1.1.01'. 

IIIC'IIAItI) IV. SPEAS E r  HIS NEXT FRIEND, E. G. SHUGART, v. CITY Ob' 
GRISl~XSBORO asn LIKDSAP S. WALL. 

1. 3Luniripal Corporations E c-It is duty of tit). to keep streets in ma- 
sonahlj safe condition. 

I t  is a ~msitive duty of a city to keep its streets in a reasonably safe 
and suitable condition, and it  may not escape liability for its negligent 
failure to do so on the ground that such duty is a gorernmental function. 

2. Same-Evidence that city had failed to use due care in respect to 
lighting tl-nffic signal held sufficient to be submitted to jury. 

111 this action to recover for personal injuries sustained in a collision 
of ;in automobile with a traffic signal maintained by a city a t  a street in- 
t c ~ r w c t i o ~ ~  thctre W I S  cvitlcncc. that the lights of the signal were not burn- 
in:: ;it thc. tiiirch of the nccid~nt ,  :ind that the lights hat1 not Iwen l~roperly 
lightc\d for ;t long l~rr iod of time : I fc ld ,  notice of such defects may he 
implied, and thc widtwce was snficient to be submittctl to  the jury on t l i ~  
clnostion of ~ v l ~ e l l ~ c ~ r  t l ~ c  city had used due care to 1)roritle adequate lights. 

3. Snmc-Ktgligencc of driver of car helcl not to constitute intervening 
negligence. 

Thwe was evidence that  the driver of the car in which the plai~ltiff 
was riding as a guest was negligent in driving into a traffic signal a t  a 
strcct intersection, and that the city was negligent in failing to use due 
c:lrp in res1)ec.t to the lighting of tltr traftic signal : H c l d ,  the negligence 
of the drirer was not intcrvening negligence as  a matter of law, since the 
])rohal~ility of cue11 injury should hnvr hecn within the reasonable co~l- 
tc~in1)I:ltion of the city. 
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4. Highways B k-Guest hcld not  guilty of contributory negligence as 
mat te r  of law in failing t o  keep look-out f o r  own safety. 

The plaintiff was riding a s  a guest in an automobilt? owned and driven 
by another. There was evidence that the plaintiff could not have seen 
through the wind-shield in front of him on account of rain thereon. The 
car crashed into a municipal trafTic signal and the pllintiff brought suit 
against the city and the driver: Held ,  the plaintiff was not guilty of con- 
tributory negligence as  a matter of law in failing to keep a look-out for 
his own safety. 

5. Appeal and E r r o r  J o 

Instruction in this case held not to contain rerersible error considered 
in the light of the evidence upon the trial. 

6. Pleadings E a-Trial court has discretionary power t o  allow amend- 
ment. 

I t  is within the discretionary power of the trial court to allow the filing 
of amended or supplemental complaints, and an amendment of a pleading 
may be allowed after verdict to conform the a1legal;ions to the proof. 
C. S., 547, 551. 

7. Highways B g-Defendant's testimony held t o  esi-ablish negligence 
as mat te r  of law. 

Where the driver of a car in which the plaintiff was riding as  a guest 
testifies that he could have seen an object twenty feet away under the 
circumstances, and that  he could have stopped the car in five or six feet, 
and all the evidence tends to show that  he drove the car into a traffic 
signal a t  a street intersection, his testimony establishes negligence on his 
part as  a matter of lam. 

APPEAL by  defendants f r o m  Oglesby,  J., at  hlarc.1~ Term,  1932, of 
GCILFORD. NO errpr .  

T h i s  is  a n  action f o r  personal i n j u r y  alleged to h a l e  been caused by 
t h e  negligence of the  defendants. 

A t  the  center of the  intersection of Greene and  Gaston streets the  
city of Greensboro maintains  a traffic device known a:: a "silent police- 
man." I t  consists of a concrete block approximately three feet wide a n d  
two feet high anchored t o  the street pavement and  a metal  base project- 
ing  upward  f r o m  the  block and  support ing a n  electric signal with 
al ternat ing red and  green lights. O n  the  morning of 6 December, 1930, 
the plaintiff was r iding i n  a F o r d  roadster drive11 1)y the  defendant 
Wall.  I t  h a d  one seat and  the  curtains  were up.  T h e  car  when driven 
in to  the  intersection of Greene and  Gaston streets !rtruck t11c traffic 
device, a n d  the plaintiff was  seriously injured. 

T h e  j u r y  found  t h a t  t h e  plaintiff's i n j u r y  h a d  been prosimately 
caused by  the  negligence of each of the  defendants and  tha t  the plaintiff 
had  not been negligent, and  assessed t h e  damages. 
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Judgment for the plaintiff; appeal by the defendants upon assigned 
error. 

;I1 anly, Hendren & Womble for plaintiff. 
Andrew Joyner, Jr., for city of Greensboro. 
Sapp d2 Sapp for Lindsay W .  Wall. 

ADAMS, J. The record is voluminous but the controversy involves only 
a few familiar principles of law. A brief consideration of the exceptions 
is all that is necessary. 

Neither defendant is entitled to a judgment of nonsuit. The motion of 
the corporate defendant rests upon three propositions: (1) The eridence 
of negligence against the city is not sufficient to justify the submission 
of an issue to the jury; (2) the plaintiff's injury was due to the inde- 
pendent and intervening acts of the defendant Wall; (3) according to 
his own evidence the negligence of the plaintiff proximately contributed 
to his injury. The motion of the defendant Wall is founded on the two 
propositions that the plaintiff was negligent and that he was not. 

The exercise of due care to keep its streets in a reasonably safe and 
suitable condition is one of the positive obligations imposed upon a 
municipal corporation. The discharge of this obligation cannot be 
evaded on the theory that in the construction and maintenance of its 
streets the municipality acts in a governmental capacity, Graham v. 
Charlotte, 186 N. C., 649; Willis v. New Bern, 191 N.  C., 507; Nichaun: 
v. Rocky Mount, 193 3. C., 550; Hamilton v. Rocky Jlount, 199 N.  C., 
504. 

The court instructed the jury that the erection of the "silent police- 
man" at the intersection of the streets was not enough to constitute 
negligence (Valley v. Gastonia, 203 N .  C., 664) and left to the determi- 
nation of the jury the question whether the city had used due care 
in providing adequate lights. I f  the city failed to exercise such care it 
was negligent. Bunch v. Edenton, 90 N .  C., 431; Bailey v. Winston- 
Salem, 157 N. C., 253; Pickett v. R. R., 200 N .  C., 750. Several wit- 
nesses testified that the lights on the traffic device were not burning 
when the wreck occurred. Indeed, the plaintiff offered evidence that 
there were no lights on the streets. I t  is not essential that the city 
should have had actual notice that the lights were not burning. Notice 
may- be implied. One of the witnesses said that the lights had been 
turned on and off in the morning irregularly for a long period, and this 
was at  least some evidence of implied notice. Dillon v. Raleigh, 124 
N.  C., 184; Bailey v. Winston-Salem, supra; Willis v. Neul Bern, supra; 
Pickett v. R. R., supra. 



V c  do ~ i o t  regard tlie dr iving of tlic car  on tlie street a s  a n  intervciiing 
act wl~icl l  supcrsctltd the causal re ln t io~l  bc tncrn  tlie city's negligent*c> 
:111d tlir plaintiff's i ~ l j u r j .  O n  t h e  contrary t h e  danger  of t r n v e r s i ~ ~ g  thc  
i~~tcwiac t ing  strccts l ~ y  tlioac having ow:~sion to t ravr l  i l l  ~ c l i i c l c s  :111(1 

t he  1)robability of ill jury rc~snltant f r o m  iri:idcquatc l ights  a r c  ~ u n t t t w  
~vliicli slionltl l l a w  been i n  tlie reasonable cm~t tmpln t ion  of tllc city. 

111 onr  opinion there i s  not sufficient c ~ i t l e ~ i c c  to support  the  c o ~ ~ t e ~ i t i o i ~  
that  tlic phint i ff ' s  ar t ion sIio~11d bc t l i u n ~ i w d  on tlic grou1111 of liis C O W  

t r ibntorp ~icgl igencr .  T h e  n i o r ~ ~ i ~ l g  n n s  tlsrk :~nd  cold. Tlic p l i l i ~ ~ t i f l  
assuinctl a comfortable position ill tllc car,  "p lac i l~g  his knccs agail15t 
tlir tlasl~hoard," ant1 pullctl u p  the d l n r  of h i s  overcoat. Tl ic  wi~i t l~l l ic l t l  
wiper was i n  f ron t  of thc dr iver  but on tliat m o r ~ i i n p  it  (lit1 not affortl  
inucli lichlp. Tlierc n.:ls 110 wiper i n  frolit of the plaintiff, and  thcrc tl1c1 
~villtlsl~icld was soiled and  covcrcd with water. W e  f i ~ ~ t l  l i o t l i i ~ ~ g  ill tlic. 
rccortl nhicl i  would bar  his  recowry  as  a n ~ a t t w  of l a v  by reason of hi5 
alleged co~i t r ibu tory  ncgligcnce, ancl tlic i s w c  of fact  was sublnittctl to 
the ju ry  ulitlcr corrcrt i ~ i s t r u c t i o l ~ s  :111cl a ~ ~ r u c r c t l  in  his  favor. 

r 1 l l i c  city csceptctl to tlic f o l l o n i ~ i g  instruc*tioii: ' T h e  court fur t l icr  
iustrucats you t h a t  if you fiud the light was not burning 011 tllc silcwr 
l)oliccin:111, aid t h a t  o rd inary  l~rutlclicc woultl rcquirc  tha t  such n l ight 
be b u r n i ~ ~ g ,  taking iuto co~lsiderat ion tlic l ~ o u r  of t l ~ c  mornirig, tlic! 
~ i s i b i l i t y ,  ctc., t h a t  you find existed, and t h a t  the  cit,v i n  the  csercisc, 
of ort1i11:iry care could liave l i~lowu i t  was not burnillg, ant1 thtit tlil- 
Sailurc of the l ight  not burn ing  was the prosinlate  cnuw of tllc i n j u ~ ~  
mit:li~icd by flie plai~i t i f f ,  tha t  ~voultl  c o l ~ i t i t u t r  actiil~inble lic~gligt~lrc~c 
and you 11 oultl answer tlie issue, Ycs." 

I t  i s  argued tha t  tllc i~is t ruct iol i  is c r r o ~ ~ c o u s  b c c a u v  it  co~ltiiins 110 

reference to tllc l ights  locatctl a t  tlic corners of tlle i n t c r s r ~ c t i o ~ ~ .  Sonic 
of tlie wit~le.;ses said t h a t  tllcsc lights ~ v c r c  not l , u r ~ l i ~  g : ~ n d  t l ~ i i  tcsti- 
inony the  judge no doubt Iiacl ill 111iilt1 \vlicn 11e 11sfd thc pl l r ; is~,  "-111~1 

r l ~ n t  o r t l i~ inry  prudence woulcl requil.c tha t  sucli a l ight  bc bl~rnirig." 
T l ~ c  tlefe~ltlnl~ts '  cvitlcncc tcntletl to sliow tha t  t h e  comcr  lights w11cl1 
l ) u r l i i ~ ~ g  i l lu rn i~~ntc t l  the  strccts but not tha t  they wcrv burning at the 
time of tlic irljury. 

TT'c h v e  c s a m i ~ ~ e t l  a l l  the  exc~ptioi l4  tdic11 by t h e  c ~ t y  t o  tllc cliargc 
of tllc court ant1 find no e r r o ~ .  Tlic action of tllc judge ill reference to  
the "amended" and  "supplemelital" complaints was  c tltircly a mat te r  
of tliscrction. The amended complnint was i n  fact  a n  nt1ditioli:tl Com- 
plaint  filed against a tlcfeiltlai~t ~11io was not a part;: ~ 1 1 ~ 1 1  the first 
complaint mas filed; and  thc purposc of the plaintiff i tas to  prosecute, 
thcl action a g a i ~ i s t  the d c f c ~ ~ ~ t l i c ~ ~ t s  as joiltt i o r f - f c u s o ~ + s .  T h c  amcnt l~ i ic l~ t  
of a pleading m a y  be ~r iadc  lifter vtwlict to conform t l ~ c  n l l c g n t i o ~ ~  to tlic 
1)roof. C. S., 347, 531. 
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T h e  court  charged the  j u r y  to  find tha t  the  defendant W a l l  was negli- 
gent if they should find the facts  to  be as  h e  had  testified. H e  admitted 
tha t  he  could haye  seen a n  object twenty feet i n  f ron t  of his  car, tha t  
lie was d r i ~ i n g  a t  the  rate  of fifteen miles a n  hour ,  t h a t  h e  could have  
stopped the car  within five or six feet, and  tha t  he  did not see the  traffic 
post before s t r i k i i ~ g  it .  H i s  testirnouy is  ecluivalent to  h i s  saying t h a t  
h e  did not  see what  he  shoultl have  seen i n  the exercise of due  care and  
(lid not stop a s  he should have  stopped i n  t ime to avert  t h e  collision. 
Tlie instructioil  is  i n  accord wi th  the  principle stated i n  Hughes v.  
Luther, 189 K. C., 841, which h a s  been cited w i t h  approval  i n  Weston 
v. R. R., 194  N. C., 210, Davis v. Jelrfreys, 197 K. C., 712, and  Williams 
1 , .  Express Lines, 198 N. C., 193. 

T h e  briefs filed by the part ies  present various phases of the law i n  i ts  
relation to  t h e  exceptions, but  we th ink  i t  unnecessary to  classify and  
distinguish the  principles enunciated i n  the opinions cited. T h e  case 
was carefully t r ied and  we find no e r ror  f o r  which t h e  defendants should 
be awarded a new tr ia l .  

N o  error. 

JIEADOWS FERTILIZER COMPANY v. MARTHA B. GODLEY, ADMINIS- 
TRATRIX OF MARSHALL TV. GODLEY, DECEASED, AND MARTHA B. GOD- 
LEY IN HER OWN RIGHT. 

(Filed 22 February, 1933.) 

1. Insurance N *Change of beneficiary will be given effect where in- 
sured does all i n  his power t o  effect change under  terms of policy. 

Where a policy of life insurance reserves the right in the insured 
to change the beneficiary therein named, the named beneficiary has only 
a contingent interest therein, and the insured may change the beneficiary 
in accordance with the terms of the policy a t  any time, and where the 
insured has done all that  is possible under the circumstances to change 
the beneficiary in accordance with the terms of the policy, such change 
of beneficiary mill be given effect under the principle that equity regards 
as  done that which ought to hare k e n  done, and where the insured's 
wife is thus made the beneficiary the proceeds inure to her sole benefit free 
from the claims of his creditors. N. C. Code, 6464(a). 

2. Appeal and E r r o r  J c-Findings of fact  are conclusive when supported 
by evidence. 

Where the court finds the facts under agreement of the parties, his find- 
ings of fact are conclusire when supported by any sufflcient evidence, and 
where the judgment is supported by the findings of fact it also is  con- 
clusive. 
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3. Insurance N a-rnder facts of this case change of beneficiary by in- 
sured was not effected. 

TT'liere under an agreement that the court should find the facts the 
court finds that the deceased had espressed an intention to change the 
beneficiary in a policy of insurance on his life, but had done no affirmative 
act to effect such change, the court's judgment that no change of bene- 
ficiary had been effected will be affirmed on appeal. 

,\ITEIL by defendant, Martha 13. Godley, from Parker, J . ,  at Decem- 
ber Term, 1932, of BEAUFORT. Affirmed. 

The  record discloses an  agreement that  the court below should find tlie 
facts and render judgment thereon. Under the agreement the court 
below made an  exhaustive and lengthy findings of fact, and rendered 
the following judgment : 

"This cause coniing on to be heard a t  this term ol' court before his 
Honor, R. H u n t  l'arlrer, judge presiding, upon the agreed statement of 
facts and being hcard:  NOW, therefore, after consideration of the case 
agreed aild argument of counsel, i t  is ordered and adjudged and decreed 
;I, fo l lo~rs :  (1 )  That  1\Iartha B. Godley, in her own sight having been 
niadc a party defendant comes into court and adopts tlie answer of 
31artll:~ B. Gotlley, admi~iistratr is ,  aud adopts in hzr own right the 
:~grecd statenlent of facts in this action. ( 2 )  That  as to policy No. 
202iG2 issued on 14 December, 1925, by Durham Lift. Insurance Com- 
paliy of Raleigh, N. C., on the life of Marshall W. Godley, i t  is  ordered, 
adjudged and decreed, that the insured has substantially complied with 
tlw pro~.isions of said policy relating to the change in beneficiary and 
on tlie p i i x i p l e  that equity regards as doi~e  that  which ought to be 
done, tliis court hereby gives effect to the intention of the insured and 
holds that  the change of beneficiary has been accomdished, and i t  is 
tlicrefore adjudged that  X a r t h a  B. Godley, i n  her own. right, i s  bene- 
ficiary to the proceeds thereof, subject to the rights of I'hillips Fertilizer 
Comp:uiy as assiguee therein: (3 )  Tha t  as to  policy K o. 302773, issued 
011 12 December, 1928, by Durham Life Insurance Company on the life 
of 31;1rsliall W. Godley, fhe c o u ~ t  holds illat no a,@rmative act on the 
par t  of the i n ~ u i w l  20 change the bencficiamy was done and that the let- 
ters written by Jesse 13, Ross express only unexecuted qntenfion, and the 
court therefore adjudges that no change of beneficiary was efecfed as to 
.said policy mid that the proceeds of said policy are probably payable to 
Nar tha  B. Godley, as administratrix of the estate of Marshall W. 
Godley and is a n  asset of said estate for the benefit of the creditors and 
other parties in interest as their respective interests Tray appear. I t  is 
by consent adjudged that the debt owing to Meadows Fertilizer Compaiiy 
(who is endorsee and owner of the notes originally given to N. W 



K. C.] S P R I N G  TERM, 1933. 245 

Latham) by the estate of Marshall W. Godley, is $931.14, with interest 
from 1 March, 1931. I t  is ordered that the costs of this action be paid 
by the estate of Marshall W. Godley." 

To that part of the foregoing judgment relating to policy No. 302773 
and adjudging that the proceeds of said policy is an asset of the estate 
of Marshall B. Godley, the defendant, Martha B. Godley in her own 
right, excepted, assigned error and appealed to the Supreme Court. T O  
that part of the foregoing judgment relating to policy No. 302762, the 
plaintiff excepted, assigned error and appealed to the Supreme Court. 

The defendant Martha B. Godley, appellant, groups her exceptions 
and assigns error as follows: "To the erroneous conclusion reached by 
the judge in so far as he adjudges that the beneficiary was not changed 
on policy No. 302773, as appears by the judgment." 

H .  C. Carter for plaintiff, appellee. 
Ward B Grimes for defendant, Nartha B. Godley, appellant. 

CLARKSON, J. There can be, from the facts found by the court below, 
no controversy as to insurance policy No. 302762, on the life of Marshall 
W. Godley, it being properly changed as to the beneficiary under the 
terms of the policy. I n  fact, in the appellee's brief we find: "Having in 
mind these principles we are forced to the conclusion by the facts in the 
case that as to policy No. 302762 he had a definite purpose to change the 
beneficiary and did what he could, and all he could, to effect such 
change." 

The appeal presents the question only whether the policy No. 302773 
was properly changed in accordance with the terms of the policy. We 
think not. 

I n  Pearsall v. Bloodworth, 194 N.  C., 628, i t  was held: "While form- 
erly an insolvent insured could not change, according to a provision in 
his policy, the beneficiary of his policy of life insurance from his estate 
to his wife, without consideration against the rights of his creditors, this 
is now changed by our statute. C. S., 6464, providing that a policy of 
life insurance made payable to the wife, or after its issuance assigned 
and transferred, or in any way made payable to her, shall inure to her 
separate benefit.'' See N. C., Code of 1931 (Michie) 6464(a) ; Laws of 
1931, chap. 179, see. 1. 

The only question involved in this appeal is whether the change of 
the beneficiary was consummated. 

I n  Teague v. Ins. CO., 200 N. C., at p. 456, speaking to the subject: 
"The law in other jurisdictions, applicable to the decision of the ques- 
tion presented by this appeal, is stated in  37 C. J., at p. 584, in section 
350(b). The text in this section is supported by abundant citations of 
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authoritative judicial decisions. I t  is there said : 'On the principle that  
equity regards as done that nliicli ought to be tlo~lc, thv courts ~v i l l  give 
effect to the illtenti011 of insured by lloldiiig that tlie 1711:tnge of bencfi- 
ciary lias been acconiplislied nlierc hc has done all that lic could to com- 
ply ~vit l i  the prorisions of the polic+y, as n h w e  lie sent a propcr writtrll 
notice or request to tlie liomc office of the compaiiy, b ~ t  was unablc to 
seiid the policy by reason of circunlstnrlces beyond his -0ntro1, as wlicrc 
it had becii lost, or T\ as in tlic possessio~~ of anotlier person nlm rcfusctl 
to surrender it or was otherwise inaccessible, or nhcrc lie seut 110th the 
policy a i d  a proper nri t ten noticc or request and all hat  remained to  
hc done were certaill formnl and ministerial acts on the part  of tlir. 
cdompany, such as the c~idorscnlent of the change on the policy, and theqc~ 
acts were eitlicr not tlone a t  all or were tlone after ilie drat11 of tllc, 
insured.' " 

I n  ParX.rr 7). I ' o f f e r ,  200 K. C. ,  at  p. 333, i t  is uritt17il : "In a11 ordi- 
nary policy of life insura im,  the beneficiary acquires a rested interest 
from tlie tiinc tlic insurai~cc takes effect, if in tlic contract tllcre is no 
stipulation rcscrvi~ig to the insured a riglit to change the beneficiar,~. 
:isqigii tlic policy, or divert tlic proceeds, uuless tllc l a ~ ~ g u a g e  of thc 
policy is  inconsistent nit11 a rested interest. Ilerri17{1 I - .  i V l i f t o ~ .  1 2 9  
S. C., 1 0 7 ;  L a n i c r  1 % .  Ins. Co., 142 N. C., 1-1; W o o t e n  P. O r d e r  of Odtl 
F e l l o ~ ~ t s ,  176  N. C., 32;  LocX,hart v. I n s .  Co., 193 S. C., 8. Tliis princi- 
ple, lio~\ever, does not prevail nliere thc right or i i~ terc ,~t  of a lmrticulni. 
beneficiary is subject to be changccl or to  bc. defeated m ~ d e r  the tcrms of 
tlie contract by wliicll it ~ v a s  created. Il'ootcn c. O r d e r ,  ctc.. s u p r a .  
1'0710~7~ v. 1 1 ~ 1 1 ~ ~ 1 ~ ~ 1 t l  of R u t h ,  130 N. C., 211. I f  thus subject to be 
changed or defeated the intcwst of tlic be~leficiary is ]lot property but 
n mere espectalicy, which cminot ripe11 into a ~ e s t e d  il tcrcst before the 
death of tlie insured." 

I n  T a y l o r  r.. Cobzli~il .  202 K. C., a t  1). 326, i t  is held, citing numcrous 
authorities : "Accordingly it is gencrally held that  a gift of an insur- 
nuce p o l i y  may be niade by tlelirery witliout a wr i t tc~l  assignniet~t. 
I h a u s e  deliwry of a11 article niny be actual, constructire, or synbolic, 
110 absolute rule, applicable to all cases, can bc laid d o ~ w .  I t  is a settled 
principle, ho~verer,  that tlie donor's surrender of the yropcrty lllust he 
c.ornplete and his dominion aiid control of it must be rc~linquislied." 

The court below by agreement found the facts. I t  is ncll  settled in tliic 
jurisdiction, where a jury trial is mixed ,  as in this cast., alitl the trial 
judge finds the facts and judgment is entered thereon, if there mas any 
sufficient competelit eridencc to support tlie f i n d i ~ ~ g s  of fact and tlic facts 
found support the judgment, in such cases tht. fi11dii1~5 of fact and the 
judgn~ent thereon are conclusire. 
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T h e  c o u r t  b e l o ~ r ,  a f t e r  s e t t i ng  f o r t h  t h e  fac ts ,  s t a t ed  i n  t h e  juclgrneilt : 
" T h e  cour t  liolcls t h a t  110 affirmati\-c a c t  o n  t h e  p a r t  of tlie iilsuretl t o  
change  t h e  benef ic iary  Tras done  a n d  that t h e  l e t t e r s  w r i t t e n  b y  Je s se  B. 
I loss  ercyrcss on ly  zine.~.ec.ufecl intention, a n d  t h e  c o u r t  t he re fo re  ad judges  
that 110 c l iangc  of b c ~ i e f i c i a r ~  w a s  effected as t o  s a id  policy." F o r  tlic 

r ea sons  g i rc i i ,  tlie judgineii t  i s  
, I % r ~ i ~ e d .  

J O H S  I". S P E S C E  ET AL. v. E. B. GRANGER ET AL. 

(Fi led  22 February,  1933.) 

D ~ m i n a g c  Dis t r ic ts  B cl-Under t h e  f ac t s  of t h i s  ca se  or ig inal  assessment  
w a s  n o t  b a r  t o  appel lants '  mo t ion  t o  r a c a t e  assessment .  

I n  a ~ r o c e e d i n g  t o  establish a "jury ditcli," C.  S., 5275, et seq., a n  
;~s? ;css l~lent  \vas made against  certain landowiiers which was  confirmed by 
tlie elerl;. Thereafter a n  order was  made for  a supplemental assessment 
to meet a deficit in the  forlner assessment. The supylemental assessment 
\\-:IS sct aside ns to tlic aly)ellants n l x ~ n  their mulion cn t r r td  (111 tlic gronntl 
t h a t  they had  not been given notice thereof, and  no appeal was  taliell f rom 
the judge's order confirming the clerk's order vacating the  supplemental 
iisscssn~ent, and  there was  an  affidavit filed in the  record tha t  i t  was  
agreed by tlie parties t ha t  the  np~)e l l a~ i t s '  land did uut dra in  into the 
"jury ditcli," and  the  appellants roluntari ly agreed to a n  assessment for  
the coiistruction of a n  ',intercept ditch." T h e  a p ~ e l l a n t s  paid certain 
:~ssessmc%ts levied untler t he  original nssess~nent tllinliing tha t  such 
;unonnts were for  the  "intercel~t ditcli." Thereafter they made a motion 
to vacate tlie originnI assessluent, which motion was  nllowed b'y the clerk 
Up011 findings tha t  their  lands did not  dra in  into tlie "jury ditch," and 
tha t  tliry did not have notice of tlie sulrplemental assessment. Upon ap- 
pral  the tr ial  court rcvcrsed the  clerk's order, liollling tha t  tlie original 
usscssnicnt was  rcs  judicutcc, and  the parties appealed to t hc  Suprcnie 
('ourt : Hclt l ,  the stntntory procedure is  analogous to the general draiix1:'c 
law. and i t s  provisions a r e  apl~licnhle, and the  proceedings a r e  regarded a s  
I i~ l I t  alive fo r  fur ther  orders without being retaincd on the  docket, ant1 
tlie original assessment did not constitute a bar  to the  motion to racate ,  
:lilt1 t he  asscssment \\-as properly set aside on the fac ts  found. 
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CI.M~I<SOS, J. Tlie summons ill this proceedilig 71 as issued 29 August, 
1927, and served 011 the appcllaiits 7 September, 19". 

This  is a proceeding brought by plai~ltiffs agaiirst dcfcndants to cstal)- 
lisli a '(jury ditch" about four and a half (455) mile:, loug, drai~iilig 
into Pasquot:u~k R i \  r ~ ,  k11ovii as '(Shepard Ditcli," u11,ler C". S., 5275. 
C. S., 5276, scts out the procedure. C. S., 5277, costs of repairs cl~forcctl 
bg judgrncl~ts. C. S., 5279, pro\ ides that  the dominant omiler call repair 
by giving scrvieiit onller three days notice. C. S., 5280, c m a l  for  seveii 
years ~leccasity presuniecl and procedure pro\ ided for  ni:l intaining same. 
Public L a m ,  1931, chap. 227. among otlier things rnnkrs a ircw scctioil 
52dO(a) and is a n  eiiablilig act "to make otlicr a ~ l d  further asses.nici~t~ 
for the costs of establisliilieiit, co~~struc'tiou ant1 espelisct" ~vhen  former 
provisiol~s arc insufficie~it. 

Sonic of tlic defe~ltla~its, app l l : u~ t s ,  ill ansucr to l)la ~ ~ t i f f s '  l w t i t ~ o ~ ~ ,  
among otlicr thi~igs,  say : "That all of the la~icls of the abol c, ~lanicstl 
dc fe~ ida l~ t s  tlraiii into a ditch called thc "Eight Foot 1)itt~li" o r  111to 
tlitchea running parallf.1 therc~nit l i ;  fro111 the oppositcz sitlo of t 1 1 ~  ro;i(l 
runi~iing b t~twre~l  these 1a11ds a l ~ d  the Sllepliertl Ditcl~."  . . . ' l ' l lt ,  

a b o w  answrring de fe~ lc l a~~ t s  further a ~ ~ s w c h ~ g  thrl ~ ) lx t i t i o~~  s;l\ f o r  
themselves, that  their Inilds, ilor ally part  of tlirili t l r a ~ ~ ~  illto h ; l l t l  

Shepherd Ditch, but on thc otlier hand arc  shut off fro11 tlic same by ;I 

20-foot road, and all ditrlics tliat could lead n t o  said Shepherd Ditch, 
from their said I a ~ ~ d s  or ally of them are Ilon, slid havs been dammed 
off from said Shepl~erd  Ditch for  over twclity-fire years. . . . That  
they have k q ) t  the  abow refcrretl to and mc~ltioned Eight  Foot l l i t c l ~  
olxw as a con~nioli drain for their lai~cls, as n ell as otlicr ~l i tches rur i~~i i rg  
parallel to said Eight  Foot Ditch, and that  all of said tl tclies a rc  i~ ide-  
pe~ident  of said Sheplitrd Ditch, and h a w  bw11, for a lo~lger time, t l ia i~  
m y  one ~ i o w  living call re~neinbcr;  aiid that  all of said ditches drain 
into n swamp ope~iing iuto Pasquotank River. . . . ' r liat theS ha1 c 
bee11 kceping and are I I O V  kecpiiig said Eight  Foot D ~ t c h  open as ;I 

common draiiiway for  thc>ir lauds;  aiid to inake tlicni come into tllc 
Slicpherd Ditcli would ]lot only no rk  a great hardship upoil them, but 
would cause then1 n great cspc3nsc, for nliicli they cou tl not get ally 
benefit a t  all." 

On 9 February, 1928, jurors n cre regularly appointed. They reildcrctl 
their report 22 May, 1929, making assessments. On 25 Juue,  1929, juclg- 
nmi t  and confirmation was c~itcrcd by the clwk. 011 1 7  <July, 1929, thc 
clerk iiiade an  ordcr appointing cer ta i i~  coinmissioiiers to carry out the 
former jxigniei~t .  Tlicwafter t ~ o  of the jurors iiiatlc :I r e l~o r t  to tho 
cslcrk tliat ('it is ~ ~ ( ~ w a r y  flint ail ninoul~t he furtlier asseswl against the 
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lalltl embraced ill said J u r y  Ditch proceedillg that  nil1 aggregate all 
: ln lou~~t  approximately eighteen liundred dollars ($1,500)." 

Tlie clerk rnaclc a n  order as follov s : "It  appearing to the court L I ~ ~ I I  

irive~tigatioii tliat the former report of tlie jurors in the above cntitlrtl 
l)roceeding has produced an amount insufficient to pay off and discharge 
tlie cost and espcnse of tlie work done in the establishment of tlie Tad- 
more Jurg-Ditches, established under this proceeding : Therefore, by 
autlioritg of the Inns of North Carolina as contained in cl~apter  94 of 
the C'onsolitlatcd Statutes and as amended by chapter 227 of the Public 
Laus  of Sort11 Carolina, 1931, it being found by the court as a fact 
that the tleficiency exists to the e s t ~ n t  of approximately eighteen hun- 
tlrctl dollars ($1,800). I t  is therefore ordered, that  the jurors in the 
pi~occcding iileet and fortliwith make a supplementary report upon nn 
cquit;~l)le antl just basis and proportion as made ill the former rcport. 
~ufficiel~t in aino~mt,  to cover said deficiency, being approximately 
ciglitccn Iiuutlred dollars ($1,800), as aforesaid. This 31 October, 1931. 
That  thweafter, to wit, 011 11 S o ~ c m b e r ,  1931, the jurors, pursum~t  to 
thc ortlcr entered hy tlie Superior Court clerk, submittcd a report of 
tlicir ,iupl)lc~lleiltal asscssnlci~t, wit11 a sclicdule assessing against cad1 
1:lntlon ner an  increase of 40 per eelit over his former assessment. Tliere- 
ilfrer, to v.it, on 15  January ,  1902, said supplcincntal report was toll- 

firnictl 1)y tlie clerk. Thereafter, ill i11)t time, these movants or a p p ~ l l a i ~ t s ,  
filed a n~ot ion  in the cause before tlie clerk to vacate and set asirlc saitl 
~uppl(menta1  assessnlcnt." 

.\inoug the groullds : "That saitl report, said ortlcr antl saitl jutlglnol~t 
I\ t w  c'ncli aud all rntcrcd without notice to morants." 

'I'lie clerk nlio had r e ~ ~ d e r c d  the judgment ~vitliout ~ ~ o t i c e ,  011 19 
February, 1036, vacated nnd set aside the judgnlent. A n  appeal was 
t:11<c11 to the Superior ("ourt ant1 Judge F. -1. Daniels, on 19 February, 
193% made the following order: '(The court being of the opinion that 
s,litl ju(lgment ill tlie above entitled cause ought to be vacate(1 n11d scat 
aside : I I ~  that  tlie order of the clerk of Superior Court this day entered 
should be affirmed, tloth-upon motion of attorneys for morants, ordcr. 
adjutlgc and clecree that tlic order this day ciltcred by tlie clerk of 
Sulwrior ('ourt setting asicle tllc j udg lnc~~ t  collfirming the supplcn~ental 
report heretofore filed herein be, m ~ d  the same hereby is, in all respccts 
~lffirnlctl." 

TIic record discloses no exccptioil or appeal from tlie judgment. The 
iccortl has an affida~-it set forth, dated 16 February, 1932, signed by 
,I. I;. Leigh, attorney for the appellal~ts, ill which it is allegctl tliat at a 
nlectiirg of "all parties concerned being represented" tliat it was agreed 
that tlic lands of appellants did not drain from the jury ditcll in ques- 



t ion and  t h a t  they -\rere to d i g  a n  '(intercept ditch" and  pay  for  sanlc 
pro f a n f o ,  ~rl l ic l l  they did. "It was i q r c s s l y  :igrccd t h a t  tl~esr: snit1 
parties a fore~~lc i i t io i~e t l  ellould be forel-cr i~c lu t lc t l  f r o m  the  l ) ro r i s io i~s  
of the ju ry  i l i t c l~  allti tha t  saitl ngrccmcnt was tiot l)u- on record t l w  
to t l ~ c  iitatlvertc~ic~c of the part ies  alltl of tl l i j  a f i a ~ i t  i l l  bcliel-ing tlrcl 
111:ltter to bc forevcr closed as  regards assessments." 

'I'lie nppcllaiits filetl all :rficla~.it sip~ictl  by all  of tlleln ro~t f i r tu i~ lg  thc, 
:lficlal-it of Lcigli. Furt l lcr  ("l'licy, and  ruch of thcln, pr ior  to  thc. 
~ c w d i t i o i ~  of saitl jutlgnlcwt 11ncl colnpro~liiwtl atltl :rgreed with the saitl 
Jfontgonlcry (Ti7. S. Jlontgoniery, ju ry  ditch contractor)  as  per  thc. 
:&dal-it of J .  13. Lcigli, Esq.. duly filed i n  this c:rscJ, a i d  tha t  tliily, 
alitl each of tllcln, 11:rl-(1 paid to the said Afontgomcry the  7-arious a m o u ~ ~ t s  
a g w r d  u1)o1i in  said coililwoniisc; tha t  iloilcl of t h ~ m  \Yere scl1~cvl \\.it11 
ally 11otic.c of t l l ~  llcnriilg of the mat te r  the Supt,rior ( 'ourt,  01, 

ally ot11c.r court,  11or (lid tlley, o r  a n y  one of then1 sce :ally publ icat iol~ 
of : L I I ~  ~ ~ o t i c i .  ill tlie prms 01' o t h e r ~ i s e  uiltil  i t  n a s  reported afterwartls 
t l ~ t  j u d g n ~ e u t  had heCll rc~lderccl n g n i ~ ~ s t  their  Iarlds." 

0 1 1  5 Septcmlbc,r, 10332, the clerk who had thcrc,tofor:> passed oil a l l  
tllc>sca i ~ ~ a t t c q  011 c~src~l)tioiis to  the supplcn~ei i ta l  rcporl. of the  jurors, 
fo l~n t l  cclrt:rii~ farta. Tlii, c l i ~ l r  foulid a l l  tlict facts  f o r  appel lauts  as tlwy 
c . o l ~ t e ~ l t l d  fo r  011 this appeal.  S o  iioticc givcil as  to ortler a p p o i ~ l t i ~ l g  the 
j ~ ~ r o r s  who "filed :L supl~l(mleiital asscsslucnt of 40 per  c.cnt a g a i ~ i s t  all  
of t l i ~  sirid part ics  : rppc:~ri i~g on tllc o r i g i ~ ~ > r l  R S S ( ~ S S I I I ~ I I ~  roll," etc. ,\lso 
thi. c o ~ ~ t e i t t i o ~ ~  mntle 1,. h i g h  and  appcl lauts  :IS to  " i t~tercept  ditch." 
t11:lt tlic a s s i ~ ~ s i r i i ~ ~ t t  i n  ~ I I C  o r i g i l ~ a l  jutlgnwiit Tras "telltatire assessment," 
slid "aftcr I icar i l~g the cviclelice of a l l  i i~tcrr~stet l  par t ics  the  court cloth 
1ll:tke this fu r ther  fillding of fact  : Fi rs t ,  tha t  tlie 1~11tls of the said parties 
l l c re i~~beforc  cmui~~crn ted  were amply  tlrailletl hy pr ivate  ditchcs and \rcLrc 
i ~ o t  benefited by the construct ioi~ of tlie Slieplicrtl J u r y  I>itcli, a ~ l t l  
~ r o i l t l ,  tliat the said l~ar t i es ,  n.l1(w callcd upoil to pay  t h e  or iginal  asscss- 
liieiit levied a g a i m t  tllcin could not haye rcaso~l:lbly k11o\1-11 tlint tlic 
n n ~ o u ~ l t s  so contributed by tllenl respectively, af tcr  their  ~ o l u n t a r y  
ngrwmeilt  to contribute, v e r c  i i~c ludcd  it1 the assessnlcwt roll of the 
Sllcq)llcrtl J u r y  Ditc.11, but ~easo i iab ly  beliered t h a t  the  amounts  so paitl 
w r e  not included i n  the asscssii~ent rolls r e l a t i w  to the  said Shephiwl 
,Jury Ditch,  but tha t  t l i ~ y  were placed there to  cover their  voluntary 
contributions f o r  the c o ~ l s t r u c t i o ~ ~  of the said interccpf di tch ant1 ill 
discllnrge of this  obligation o ~ l y  w r e  they paid. . . . S a i d  judg- 
lrlcnt be, and  same is hereby, racatcd alid set  aside ant1 I-hat  tlic nn1nc.s 
of snit1 1):lrties be strickr,ll f r o m  tllc assessment rolls  dative to the 
Slicl~liertl J u r y  1 ) i t ~ l i .  . . . T o  the  foregoing judg;merit, the  re- 
ce iwr ,  S. S. Lcarx,  ant1 otlier iutcrested parties, esccpts and  r~ppenls t o  
thc judge of Super ior  Court." 
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Tlie court below rcndwed tlie following judgment: "The court, upoii 
the entire recortl ill the cause, and after argument of counsel, being of 
the opinion that  the riiatters so set up  and relied upon and all issues a i d  
question thereill involred have heretofore been finally adjudicated 1,- 
orders and decrecs entered herein, the said excepting parties tlien being 
parties to the cause, and no appeal haliiig bem taken, and that sucli 
cSception cannot now be considered by tlic court: i t  is, therefore, ordered, 
decreed and adjudged by the court that tlie aforesaid judgment of the 
clerk, dated 5 September, 1932, bc and the same is liereby reversed ant1 
stricken out, that  the aforesaid exception to said suppleii~ental report 
of 1-1 Kovember, 1001, he and the s:lme is hereby overruled, and that  
\aid supplemental report be and the same lc: hereby in all respects con- 
firmed, and that  as to those parties or lands against xllich additional 
or eupplcmental assessnlents of forty per cent h a l e  been made by the 
jurors, judgment is liereby entered against t lmn accordingly." 

The only exception and assignmelit of error made by mol ants or 
appcllants, is as follon : ('That they except to the :rpparerit rrnssessmrnt 
levied against them by said jurors, for the reason rllat their lmdv do not 
tlrain from the Shepherd J u r y  Lhtch; that  it \ \as so uiiderstood at the 
time of the o r i g i d  assessmeiit as  is stated in the affidavit of J. B. Leigh, 
heretofore filed, \\hi& is iiicorporatcd liereiii a i ~ d  by reference made a 
part of this paragraph; ant1 that the costs placed against them on the 
original assessnie~it nere  for the cost of an intercept clitcli for nliicli 
t l i ~ y  ~ o l u n t a r i l y  agreed. to pay." We tliilik this esccption and assign- 
ment of error ncll taken. Although this proceeding is under the statute 
establisliing a "jury tl~tcli," yet the principle under the general drainage 
act 1s analogous axid applicable. 
. Ill S tn fon  c. 8fat071, 148 X. C., at 11. 490, we find: "The plainti8 
l ~ c r e i ~ i  instituted a procceding in 1882, undcr tllc drainage act (11on 
He~ i sa l ,  cliap. 88)-(Tol. 2, C. S., 1919, cliap. 94, Urai11age)-for the 
riglit to drain into Barnes Canal. Commissioners were appointed, tlie 
11glit3 and duties of thc s c ~  era1 partics determined and the amount each 
4lnultl pay asseswl. Tlw report n a s  confirmed 30 Jmuar- ,  1886. This 
17  a subsidiary proceediiig begun ill the clerk's court, which sets out that 
rcpaira to the canal a rc  iicedctl, that  some of the tracts h a l e  changed 
lia~itls and that one tract in particular lias been partitioned, and asking 
that tlie amount assessed against that  tract be dirided and assessed in 
1)roper l ) ro l~or t io i~i  against each of the partitioners. This is in effect 
n motion in the cnusr. From the nature of the procceding, the judgment 
111 18'36 is not a final judgment, conclusive of the rights of the parties 
for all time, as in a litigated matter. Bu t  it is a proceeding ln wrn. 
vliich can be brought forward from time to time, upon notice to all 
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the parties to be affected, for orders in the cause, d i ~ i d i n g  (as  liere 
sought) the amount to be paid by each of the new tracts into which a 
former tract has been divided by partition or by sale,  to amend the 
assessments, when for any cause the amount previously assessed should 
be increased or diminished, for repairs; for enlarging and deepening 
the canal or for other purposes, or to extend the canal and bring in 
other parties. I t  is a flexible proceeding, and to be modified and moulded 
by decrees from time to time to promote the objects of the proceeding. 
The ~vhole matter remains in the control of the court. I t  is not neces- 
sary, hoverer, to Beep such cases on the docket, but they can be brought 
forward from time to time, upon notice to the partie:;, upon supple- 
mentary petition filed therein, and further decrees made to conform to 
the exigencies and changes which may arise. . . . These proceedings 
are not highly technical, but are intended to be inexpeisive and to be 
moulded from time to time, by the orders of the eoui-t, as may best 
promote the beneficial results contemplated by the statute." Drainage 
District v. Cahoon, 193 N .  C., 326. 

I n  the present case there was no notice of the supplemental order 
assessing against each landowner an  increase of 40 per cent over the 
former assessment. A s  in the S f a f o n  case supra, notice toas vital.  Tlieii 
again, there was no exception or appeal from Judge Daniels' order con- 
f i rn~ing the clerk who vacated and set aside his former order. The judg- 
ment below is 

Reversed. 

P A T T I E  P. LYNCH BY HER NEXT FRIEND, BEULAH B. LYNCH, v. CARO- 
LINA T E L E P H O N E  AKD T E L E G R A P H  COMPANY. 

(Filed 1 March, 1933.) 

1. Negligence D b- 
The bsurden is on the plaintiff to establish a causal relation between the 

alleged negligence and the injury in suit. 

2. Trial D a---On motion of nonsuit all the evidence is to be considered 
in light most favorable to plaintiff. 

On a motion as of nonsuit all the evidence, whether offwed by the glain- 
tiff or elicited from defendant's witnesses, is to be cmsidered in the 
light most favorable to the plaintiff, and he is entitled to every reason- 
able intendnicnt thereon and every reasonable inference therefrom. C. s., 
567. 

3. Scgligence D b- 
All the elements of actionable negligence, including the elclucnt of 

causal relationship, may be proren by circumstantial evidence. 
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4. Telephone Companies B c-Evidence of cailsal relation between neg- 
ligence of company and injury to plaintiff held sumcient. 

Eridcnce that plaintiff was injured by being strucli by a bolt of light- 
ning as  she passed within t n o  fret of the telephone installed in her home, 
that lier father had seen the bolt of lightning on the telephone wires coui- 
in? into tlie house, that the wires of the phone were "snealed" and the 
telephone instrument damaged, that bits of wood were knocked off the 
telephone poles for some distance from the house is held sufficient to be 
submitted to the jury on tlie issue of causal relation between the te1el)hone 
company's negligence in failing to properly maintain a ground wire used 
to prevent lightning from entering the house over the wires, and the 
injury in suit. 

3. Appeal and Error J d- 
R'liere the charge of the court is not in the record it  is presumed that 

the court charged the lam correctly applicable to the f'acts. 

APPEAL by defendants f r o m  Frizzelle, J., and a jury, a t  September 
Term, 1932, of WARRES. N o  error .  

T h i s  i s  a n  action f o r  actionable negligence instituted by plaintiff 
against defendant alleging damage. 

T h e  following sel-en allegations of the  complaint a r e  admit ted by 
defendant : 

''2. T h a t  plaintiff is  a resident of W a r r e n  County, N o r t h  Carolina, 
and is a n  in fan t  20 years  of age, who appears  herein by her  duly ap- 
pointed, qual i fying and  act ing next f r iend,  Beulah B .  Lynch. 

3. T h a t  on 2 1  June ,  1930, defendant furnished for  its customary 
charges telephone service in t h e  dwelling of F. B. Lynch, i n  V a r r e n  
County, where plaintiff made her  home as a regular  member of the  
family. 

4. T h a t  as  a p a r t  of the  equipment uecessary to  furnishing such 
scrvice i n  said Lynch home the defendant m a i n t a i n d  a wire  known 
as  a ground wire, wliich consisted of a wire running  f r o m  a certain 
point ill tlir 11onsc to a metal  rod drixen into the  ground outside of the 
housc. 

3. T h a t  n properly co~iilected ground wire is a par t  of t h e  usual and  
customary equipment at  each dwelling where telephone service is main-  
tained. 

6. T h a t  f o r  reasons for  protection f r o m  lightning a properly connec t~ t l  
ground x i r c  is iwccssarp a t  cach dwelling v h e r c  telephone s e r ~ i c c  is 
iiinintaiiletl. 

7 .  T h a t  a t  said Lgncli dwelling on 24 J u n e ,  1930, and  f o r  several 
months pr ior  thereto there was 110 l ightning arrester other t h a n  n grou~it l  
x i r e  a t  ~ a i t l  Lynch dnel l ing.  
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8. Tliat unless the telephone apparatus a t  a dwelling is properly 
~nail~tailietl,  lightning may be conducted into such dwelling by striking 
other parts of defendant's general system of wires." 

Tliv p l a i~~ t i f f  further alleges : 
"0. Tliat on 24 June ,  1930, arid for several months l r i o r  thereto dc- 

fcntlant negligently and carelessly maintained a t  said Lynch dwelling 
a11 insufficient and improper ground wire, with full knowledge thereof 
from ,lugust, 1929, until 24 June,  1930. 

10. That  after a severe ball or bolt of lightning had entered said 
tlwellillg during the montli of August, 1929, upon which occasion the 
tcleplionc ill said dwelling was wrecked, defendant's agent and employee 
i ~ ~ s ~ e c t e d  the ground wire colinection, pronounced same wholly in- 
:~tlequate arid unsafe and pretentled to repair same, stating that  such 
repair was temporary and mould be made perinment and thoroughly 
safc a t  an early date. 

11. Tliat plaintiff and the other members of said L p c h  home were 
~ ~ l i o l l y  unfamiliar with matters of electricity and relied implicitly upon 
defendant's said agent and employee to protect them from the dangers 
of jmproperly grounded telephone apparatus;  that plaintiff and said 
family esercised 110 control over said apparatus, both on account of 
their ignorance and defendant's control. 

12. Tliat said telephone, telephone apparatus and ground wire were 
c8:lrclcssly and ~iegligently allowed by defendant to remain in said un- 
safe, improper and insufficient condition in utter disregard for the 
safety of the occupants of said d~velling aud with negligent, heedless, 
careless, reckless, and wanton disregard and indifferencl? for their lives 
and property; that during the said period from August, 1929, until 24 
June,  1030, plai~itiff's life and well-being, as a result of lefendant's said 
~legligence were wliolly a t  the peril of powerful bal's and bolts of 
liglitning and cliance. 

13. That  011 24 June, 1930, at or about sewn o'clock in the afternoon. 
while a tliunderstorm lvas in progress, plaiutiff passed within two feet 
of tllc telephone maintained as aforesaid; that upon rt?aehing a point 
two feet tllerefronl plaintiff was struck on the right sidc of her head by 
a ball or bolt of ligllt~iing and rendered mlconscious thereby, said ball 
or bolt of liglitni~ig liaving el~terc,d said dml l ing  over ,;aid improperly 
mairitai~icd apparatus;  that  plail~tiff remained unconscious for several 
hours, was so painfully shocked and injured that  her life Jvns despaired 
of tlirougliout a large part  of the night, lier body bec:lme weak, cold. 
stiff, and ~ iumb,  m ~ d  lier hearing lost i n  her riglit ear for several days. 

1-1. That  as a direct and proximate result of her said injuries, plain- 
tiff at times beco~iles exceedingly nervous, m a k ,  cold, numb and fright- 
cwetl, such spells lasting for an liour or more and periods of extreme 
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11 eali~ic,.s l:l*ting for  a (lay or more ;  tha t  l ~ l a i ~ l t i f f  has  become generally 
I I C T I  ouq :1i1(1 .uffcrs tlurillp t , ~  e r  t l ~ u ~ ~ t l e r s t o r m  parox? smq of fcar ,  ri3- 
.ul t i~ig ill cs tr t rnc i ~ c r ~ o u s l ~ c s s ,  f r ight ,  cliqcomfort ant1 suffering, a l l  of 
which contlitioiis n i l1  follon. p l a i i ~ t ~ f f  tllroughout her  l i fc  and  cont~ l lu  
omly  cause 11er grcat  pain,  suflering, anlioyatice, cmbarrassmcnt a1111 
llunlili a t '  IOU. 

15. T h a t  a l l  of 1)laiutiff's s;iitl i l l juries allti coi l t l i t io~~s \ \ere  and :rrc3 
proxiniately and  directly c a u s t ~ l  1,- the negligclice of deferidunt, l ierel~l-  
hcfore ~ c t  fortli, 4ie  l i av i~ lg  b t e ~ i  1)tforr her injur ies  a pcr fec t l -  1lorni:rl. 
liealtliy ant1 I ~ a p p y  girl .  

16. T h a t  a s  a tllrcct :tnd p ~ o x l l n a t e  result of defend:tl~t's -aid 11cg11- 
c c n w  and  its reckless and n a ~ ~ t o n  d i v e g a r d  for  plaintiff's safety. p1a111- 
tiH' has  bcwi tl:~maged i n  tlie sum of ten thousand t lol lar~."  

Dcfenrlaiit i n  i ts  a n s w r  says :  
"10. That i t  i s  admitted tha t  dur ing  the  moiith of August,  1929.  

l igl i tnir~g entered thc tlwelling arid darnaged t h e  telephone t l ~ e r c  locatc rl; 
the remainder  of section 1 0  is  u n t r u e  and  is denied. 

11. T h a t  this defendant has  110 kno~i-ledge or informatiori a, t o  t l ~ e  
matters  w t  fortli  i n  th i s  section ant1 therefore denies t h e  same. 
12. T h i t  section 1 2  is un t rue  a r ~ t l  is denied. 
13. T h a t  i t  i s  admit ted tha t  on or  about 24 J u n e ,  1030, tha t  plai~ltiff 

\!as struck by l ightning ant1 suffered some ill effects tlierefrorn; the rc- 
mainder  of w i d  section is un t rue  and  is tlenied. A n d  fur ther  answer i~ lg  
tliis section the  defe~i t laut  avers tha t  on tliis rlav :ill electrical stor111 
of ul luiual  in te i~s i ty  t lc~elopet l  ill and  around the corim~unity:  tha t  
in  addition t o  t h e  n i r c s  and  equipment  used i n  connectiou with tlic 
telepllolie there n a s  located upon said llou5e a system of l ight l~i l lg  rod* 
and llrarby :L l igl~t i l ig  ~ y ~ t ~ r r i  aid tha t  n i r e s  froiii all  of tliesc r:ln 
1113011 and  iuto said house arid as  this  defendant is  advised, believes ant1 
avers t h e  l i g h t ~ ~ i n g  entered said house either f r o m  tlie l ightning rod< 
or tlle l ight ing system. , lnd this defendant furtlicr avers t h a t  a t  
tirneq of urlusual electrical disturbance l ightning often enters a d \ d l i n g  
by means of wires therein located and damages t h e  equipmerit notwitli- 
s tanding the existence of a properly installed arid maintained ground 
connection. 

14. T h a t  section 1 4  is u n t r u e  and  i s  denied. 
15. T h a t  section 1 6  is  u n t r u e  and is  denied. 
Wherefore, defendant p rays  t h a t  plaintiff t ake  nothing by  her  : ~ c t i o ~ i  

and t h a t  it  recover i ts  costs." 
The issues submitted t o  the  jury and  the i r  ansx-ers thereto, \\-ere :I, 

follows : 
"1. W a s  the  plaintiff injured bj- the negligence of the defendnut 11 .  

alleged in the complaint?  Answer:  Yes. 
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2. Wliat  amount ,  if any,  is the plaintiff entitled to  recoyer of t h e  
defendant ? Answer : $5,000." 

Judgment  mas rendered by tlie court below on t h e  rerdict .  T h e  de- 
fendant  made  numerous exceptions a n d  assignments of e r ror  and all- 
j)t1:11( tl to t l ~ c  Suprcme Court .  T h e  ilwcssnry facts  a ~ l t l  assigllmclllts of 
cXrror n ill be set for th ill the opillioil. 

J d i l i s  Baizzet a n d  F ~ a d  l3. B a n r c f  f o ~  p l a i n t i f f  
lie1.r ((: I i c r r  ant1 G i l l i a m  d? Bond  f o ~  d e f e n d a n t .  

C ~ a ~ r : s o s ,  J. T h e  defendant abandons all  of its exceptions antl assign- 
inelits of error  except one and  says that  "the single queiltion presented 
by this appeal  is the  correctness of the  actioil of the trial court i n  over- 
rul ing defendant's nlotiori fo r  judgment as  i n  case of  onsu suit, C. S., 
567, a t  the close of plaintiff's eridence and a t  t h e  close of a l l  tlie c d c n c e .  

T h e  lplaintiff was i i ~ j u r c d  dur ing  ail electrical storm n.11en within two 
feet of tlcfcntltt~~t 's tclcphone iiistnllctl in  llcr home by rewiying a shock 
c~ausrtl 1,. a disc.liarpe of liglitnilig, which tlainagcd the trlephonc a11t1 
c~oi~i lcct i~lg rquipnicllt. Tlie negligence of defei ldai~t  c~msis t td  ill i ts  
fa i lu r r  to have :I typc~ of g r o u ~ l d  coniicction sucli a s  TY:I:: approved antl 
i n  gcllernl use. T h e  cIc4'eiltlant's position is tha t  there n-as 110 eyidrnce 
that  its i~egligence, if conct~dc~l ,  was the l~rox in ia tc  cause of the injurirs." 
W r  t l~inlr  the collrt bclo~v madti 110 orror ill overruli ig tlefc~itlant's 
i l iotioii~. 

r 7 l h c  tleftwtlnnt ill i ts hricf states so well i ts position tlint Tve quote it : 
' (The tlcfci~tlmit concedes that  it  was fixed with lrno~vletlgc tha t  l ightning 
n l ig l~ t  be c o n d ~ ~ c t e d  over i ts  tclcplioilc ~ v i r c s  to alltl illto l~laintiff 's home 
: ~ n d  tlicrc do illjury, aild tha t  it  v a s  i ts  du ty  to provitlc :dl 1rnon.11 ant1 
: ~ p l w o y d  (levices ill general use fo r  p re l -c~~t i i lg  sucli coilscqut,irces ant1 
puartliilg against acridelits f rom l igh tn i l~g .  l h f e n d a n t  fu r ther  concctles 
thnt plaiiitiff's cnsc was sufficient to  be subn~i t t ed  to  tlie ju ry  f rom tlie 
?tanclpoint of n.lietlier or not the method of grounding usetl by tlefciid- 
a n t  a t  plai i~t i f f ' s  home a t  the  t i w e  of t l ~ e  accident was sucli as was 
:rl)provetl ant1 ill gcncral use, but  clcfei~dant i l~s i s t s  that  plaintiff's case 
TY:W f :~ tn l lg  t l e fcc t i~e  i n  that  it  f:~ilrtl  to s l~on.  ally c a u n l  connection 
betn-cell tlie negligence mid tho in jur ies ;  that  as  to tliis esseiitial element 
of ttctionable ~lcgligcnce tlie ju ry  iiecc~ssarily w:is left t o  guess and  
speculate, a n d  t h a t  f o r  tliis reason the  motion for  judgment of nonsuit 
slioultl Iial-c been :dlo~ved. Tl ie  tlcfeiltlant's position is  tlased upon the 
principle, wliich we assume is  not seriously questioliecl, t h a t  the  evidence 
i n  a n  action for  personal ill juries resu l t i i~g  f rom negligence must  show 
not only tlie negligence and the  illjuries but, the causal connection be- 
t ~ ~ ( ~ i i  t h e  two. W e  : ~ d m i t  tha t  gcncrallg the question of n.1iether or not 
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the negligence was the  proximate cause of t h e  i l l jury is a question of 
fact f o r  tlie j u r y  to  determine, but  t ake  the position t h a t  there is a 
prel iminary question f o r  the  Cour t  to detern~ine,  t h a t  is, whether or not 
there is a n y  substantial evidence upon which to base t h e  finding by the 
jury, just as, while tlie question of whether o r  not the  defendant was 
i~egl igent  is fo r  the jury to  find, i t  is fo r  tlie court to determine whether 

.or not there is  a n y  evidence of it." 
T h e  principle of law is  well settled tha t  the negligence must be tlie 

proximate cause of tlie injury-there must  be a causal relation betwee11 
the negligence and  the injury.  Eyrd v. Express Co., 130 S. C., a t  11. 
3 7 3 ;  I'ungle c, Appalachian Hall, 190 X. C., 5 3 3 ;  Smith v. Wharfon, 
190 S. C., 246;  Denny c. Snotc, 199 S. C., 773; Tut f le  v. Bell, 203 
S. C., a t  11. 1 5 4 ;  Grinzes v. Conch C'o., 203 S. C., 605. 

I n  Rounfree v. Founfain, 203 S. C., a t  p. 383, where a ilonsuit was 
granted, this  Cour t  sa id :  "The plaintiff has  the burden of establishing 
the proximate causal relation of the alleged negligence to the  i n j u r y  
:tiid death, aiid i n  his search for  i t  lie is led into the  uncertain realm 

T h e  settled rule  is  tha t  upon a motion as  of lionsuit tlie evidence, 
~ ~ h e t l i c r  offered by tlie plaintiff o r  elicited froin defendant 's witnesses, 
is to  be coilsidered i n  the light most favorable to  t h e  plaintiff, and he 
is entitled to every reasonable intendment thereon and eve1.y i muon able 
inference to be drav-n therefrom. 

P a t t i e  P. Lynch, tlie injured girl ,  testified i n  par t  : "The tcleplione in  
qucstioii was connected to  the wall about four  feet f r o m  the  floor, 1 
expect. Ill passing f rom the bed room going towards the kitchen t h r o u g l ~  
tlie diiiing room 011 the day  i n  question, I had  to pass withill appros-  
imatcly t v o  feet of tlie telephone i n  question. I recall g o i i ~ g  r ight  ncar 
the telephone on that  night  and  as  I approached t h e  telephone in that  
p a s s a g e ~ v q ,  something like a sound h i t  me  on the r ight  side of the licatl 
;nld tliat is a l l  I k~ion.." 
F. B. Lynch, the fa ther  testified, i n  p a r t :  "The telephone was placetl 

ill niy house oil tlie customary basis of service. I had  paid f o r  the 
service twelve moiiths ill advance. I Bnew nothing about the te lepho~le 
appara tus  aiid relied up011 the  teleplione company. I san the bolt of 
lighti~iiig. about 30 yards  f r o m  the telephone line. I saw it  oil the wire  
that  came i n  the house probably about 50 yards f r o m  the house. I t  was 
so quick I could not tell. I later  obserretl tlie poles up011 which these 
wires \ \ e re  s t ruug  a i d  as  much as a half a mile u p  the road from m y  
house the  poles were aff'ectcd by t h e  lightning, li t t le pieces knocked 
off on the g r o u ~ l d  where the l ightning came on do~v11. -It the time that  
P a t t i c  was hurt ,  t l i ~ r e  n-as a tremendous explosion. I t  u-as xorqe than  n 



25s IS  T H E  SUPREJLE COURT. 1204 

sliot 91111, solnetliillg like a blasting at  a stolic quar ry .  'J'lic h o n v  \\.;I* 

ful l  of s~nolic  and odor and  e w r y  olle ill i t  wile sc;lrccl to i c a t l ~ ,  ~ i o t  0111y 
c>scitecl about her ,  bu t  scared i ~ n t u r a l l y .  T11c litt le l~ icc i ,  of wi1,11 t11:it 

( , ; I I I I ~  fro111 tile r ~ i l i n g  flint ]\.as attnclietl to the l)hont>, x n i  i\\.(.:il?il 
iscorcliccl or singed) and the ceiling i n  the 11o1isc was ~molictl .  l 'Lc 1ioii.w 
\\.;la ~ i o t  tln~n:lgetl ill a n y  other n a y .  By mc;~ lc t l .  I nic111 s~\-~:ilcrl 111. 

~ lnoket l .  It w:is 11ot burlit or stnined. I t  T v n  s w a l o d  ~~i ' s t  t o  t l ~ r  
tclcpl1011c.)' 

-111 the elcmcnts of actionable ncgligcncc (!all be l,rovc.(l by circuiil- 
stantinl a s  TVCII a s  direct e~-idcnce.  I11 the presellt C:IV the cl\.i:lf n(.(? i . ~  
to tlic effcct that  the i ~ ~ j u r e t l  g i r l  was witliin two fcc,t of t l~ i !  tc,lc , 1 l ~ i o l ~ c ~  ' 

" r ip l~ t  i~car - somct l i i~~g  like a sound h i t  nic O I I  the  riplit 'iilc of tlit. 
h t ~ t i . "  T h e  fa ther  testified t h t  lie saw tlic bolt on t l ~ c  t e l t ~ ~ ~ l i o ~ ~ v  linct 
about 50 yards on tlie wire tliat came into tllc Iiouse. "Tlie lit t le piccc 
of wire thnr canic froni  the ce i l i l~g  t h t  was :~ttaclictl  to thc ],11o11c I\.;I.G 

swenletl." " I t  was smealed nes t  to  t h e  telephone." Oilc wes a ~ l u t ~ l i i i ~ g  
gull, Iicars the csplosioii ant1 t h e  gun  is: pointctl ill thc c l i rcc t io~~ of ;I 

111n11 or  n l ~ i r d ,  the m a n  or  bird falls.  One  hears  a lie11 ~:aelile co~iiinji 
f r o m  a brusli lieap or lie11 house and  oil going to tlie 11r11s1i henp or  11cn 
I i o ~ s c  one finds n w a r m  egg. ( T h e r e  is  all old snying ' I t  10olis like 
wisdom a lie11 n c w r  cacliles un t i l  she lays a n  egg.") Tlic cvitlencc, t h n u g l ~  
circumstmltial,  would be sufficient to be  ~ubnl i t t e t l  t o  a ju ry  to ]):I<.: 011. 

Tlic r & l c n c c  on tlw pnr t  of p l a i ~ ~ t i f f  sust:~inetl t h e  n1:lterial :illcga- 
tions of the coinplaint.  Tliese were denied by defendant and  i t s  c~iclcwcc 
sustained i ts  c o n t e n t i o ~ ~ s .  T h e  rnntter on al l  tlie ingredient: of action:iblc 
negligence, including lwosiniate cause, we tliink i n  this  care t l i rw was 
sufIicient evidence to be submitted to  n ju ry  to determine. T h e  p r o l m t i ~ e  
forcae is  f o r  tlienl. Tlic cliarge of tlie court  below is ~ o t  i n  tliv rcwi.tl 
:xnd the prcsumptioli of l aw is  to  t h e  effect tl iat the  court c 1 i a r ~ : ~ l  ~ l i c  
l a w  correctly applicable to  tlic f:~cts.  

Tlie liability of telephone companies is well stated i n  Joncs,  -3tl ctl. 
Telegraph and  Telephone Companies, p a r t  see. 198, 12. 223, e l  s q . :  

"Teleplione eolnpaiiics sl~oultl  equip their  tcleplio~lcs whicll tl~cly Iiavc. 
installed i n  buildings r i t l i  know1 aiitl aplvo~-ecl  dc\-ices so as  t o  1 ) r c ~ c n t  
tlicir wires froin c o n d u c t i ~ ~ g  l ightning or  excessive currents  of calecrric*it~- 
to or into said buililinps; and, i n  the  clischarge of such duty,  tlicy must 
cscrcise tlie care of a prudent  person under  like circiiinstanxs, otlicrwisc 
they will be liable to a n y  one in jured  thereh j .  Conscque~lt ly  they will 
be liable f o r  pcrso i~a l  injur ies  to one u s i i ~ g  their  instrulncnts ill tlie 
o r t l i w r g  lnallllcr (luring a n  ord inary  ~1ectrie:il  clisturbn~irc, or froin n 
tliscliargc of electricity f r o m  ~ r i r e s  to p e r s o ~ ~ s  not actual ly coni i l~g in 
c8cn~tavt illc~rc~n.itli. F i i r t l ~ e r i ~ ~ o r c ,  w11or(~ so dai1g:.(~o1is all agc~icy  as  
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by it  or produced by lightning. It was as  inucli i ts  du ty  to b~ tlilipont 
ill :]ifording protectioii against a curreiit likely to comc OT c r  tlio n i re< 
not generated by it ,  as  a curreiit i t  generated, ail(] i t  could not c -~~ape  
tlils r t q o n s i b i l i t y  b~ pl tnding tha t  the  tscess currelit n a q  iiitlucrtl 
by liglit~iiiig. SO one was responsible fo r  the l ightning , but if tlcfr~itl- 
aiit's fault\- installation or  ninnagcnmit  of the plioile ant1 its al)l~li:ilicc* 
1.r as r c s p o ~ s i b l c  fo r  tlie excess current  coining over the wires, ( i~ tc r i i ig  
the building and doing t h e  damage, or if 11y tlle use o f  ortliilasy ant1 
reasonable care, precaution, and diligence i t  could liave aroitlctl tlie 
il l jury, it  is responsible." T u ~ n e r  c .  P o w e r  Co., 154 S.  C., 131: , ' l i i ~ , /  
r .  l ' c l e p l l o n c  Co. ,  136 S.  C., 435; S h n w  I.. Public-S:r/-icp C o . ,  1 6 \  
S. C., 611;  A l f t . ~ / l i s f c r  1.. P r y o r ,  187 S. C., S X I ;  I : ' l l io f !  1 % .  ( o ~ t r ,  \. o f  

Lex i i l g ton ,  101 K. C., 838. 
TVe t l ~ i l ~ l i  the  principle on w l ~ i c h  this  action was t r i a l  is  well settled 

i n  th i s  State .  Tl ic  e ~ i d e n c e  mas sufficient to  lmve h e n  subnlitted to t h e  
j u r y  on tlie question of actionable negligence. The question of prosimate 
cause was f o r  tlie j u r y  to  determine. T h e r e  is no evitleiice of a n  inter-  
T eiiing cause tha t  produced t h e  in jury .  I11 law we find 

S o  error .  

STATE O F  XOIiTH CAROLINA ON THE RELATION O F  A. G. RIYERS, J. 
ALLAS TAYLOR, E. I<. BISHOP, JAhlES A. GRAY, JOHN TI'. HOUSE, 
I. BI. BAILEY, GEORGE MARSH, T. J. PURDIE, &I. 0. BLOUXT, T. 
AUSTIN FINCH, CHAS. G. YATES AND SAM P. BURTON, COSSTI- 
TCTING TIIE TRANSPORTATION ADVISORY COMhfIL3SION, r. WIL- 
JIINGTOX-TVRIGHTSVILLE BEACH CAUSEWAY COBIPASY, TIDE- 
WATER POWER COhIPBNY AND OTHERS. 

(Filed 1 March, 1933.) 

1. Jud-pnents 31 a--;lud,grnent s tands unt i l  reversed o r  modified according 
t o  law, 

Where in a proceeding for the condemnation of land by the State for 
the purpose of transferring same to the Federal Governmcwt for an inland 
waterway, chapter 266, Public Lams of 1925, chapter 44, Public La\rs of 
1927, chapters 4 and 'i, Public Laws of 1929, the State denies the title of 
the defendants to the lands in question, and judgment is entered by the 
court upon its findings of fact that defendants were the owners in fee 
of the lands and were entitled to just compensation and damages result- 
ing from such taking, and it  is ordered that the cause be retained for 
trial upon the issue of the amount of compmsation and (damages, and 110 

appeal is taken from the judgment and the judgment is not reversed or 
modified according to Ian,  it is conclusive in all respects 113011 the pnrtieq. 
C. S., 601. 
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23. Eminent  Domain C e-Defendants held entitled t o  have amount rea- 
sonably expended for  construction of draw-bridge included a s  element 
of damages. 

1.oncls of the defendant pub'lic-service corporations were condemned by 
the Stntc for the purpose of transferring same to the Federal Guvernment 
for an inland waterway. Defendants maintained a bridge und trestle 
over the waters where the canal was to be constructed, and it was neces- 
sary to destroy them, necessitating the construction of a temyornry bridge 
for the maintenance of defendants' fralichises. A permanent draw-bridge 
\vos thereafter constructed by defendants in accordance with specifica- 
tions and requirements of the United States Government in its jurisdic- 
tion over navigable waters. The trial court allowed compensation and 
damages for the lands actually taken, for the easement acquired over 
the other lands of defendants, the amount reasonably expended for the 
construction of thc temporary bridge and the rebuildiag of mains and 
electric lines : Held, the amount reasonably expended by defendants for 
the colistruction of the draw-bridge in accordance with the specifications 
of the United States Goverriulent should have been included as  an clement 
of damages, the construction of such draw-bridge being necessary for the 
1)reserrntion of defendants' franchises as  public-service corporations, 2nd 
for the preservation of the vnlue of their property not included in the 
riglit of wny condemned. 

A \ ~ ~ ~ ~ ~ . i r ,  by defendants f rom B a d i l l ,  J., a t  J a n u a r y  Special Term, 
1932, of SEV H A S O ~ E R .  E r r o r  and  Remanded. 

S iucr  the  appeal  by the defendants f r o m  the order of Grady,  J . ,  a t  
Sq'ternbcr Tcrm,  1929, of the  Superior  Court  of S e n .  Hanover  County, 
ill tlie above entitled action, was heard  and decided by the Supreme 
C'ourt, a t  Spr ing  Term,  1930 (199 S. C., 169, 154  S. E., 7 1 ) ,  the 
isques raised by tlie pleadings involving tlie tit le to the lands described 
ill thc comnlaint l i a ~ e  been tried and determined i n  accordance with 
tllc coi~tent ions of the defc~itlants.  011 t h e  facts  found by the  court, and 
i n  accordance with its conclusions of law, a s  set out i n  tlie judgment, 
i t  n a s  ordcretl. adjudged and  decreed t h a t  each of the defendants is  
iwtitled to  just conlpei~sation f o r  the  l and  owlled by the said defendant 
and taken by the plaintiff fo r  t h e  purpose of conr-eying the  same to the  
TT~iited States  f o r  use as  a r ight  of n a y  for  a n  inland waterway, to  be 
constructed ulidel~ tlie provision., of a n  act of Congress. I t  was fu r ther  
ordered tha t  the  action be and  t h e  same was retained for  the assessnient 
of damages as  provided by law or  by agreement of the  parties. T h i s  
jutlgment was rendered by Midyette, J.. on 25 May,  1931. S e i t h e r  
of t h e  part ies  has  prosecuted a n  appeal  f r o m  said judgment to t h e  
Su~)rerne Court.  

P u r s u a n t  to the order i n  the foregoing judgment, the action came 
on for  trial,  and was tried before Barnhi l l ,  J., a t  J a n u a r y  Special 
Term,  1932, of the Superior  Court  of New Hailover County, n-lien and 
whcre judgmei~t  was rendered as  follows: 
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((' 7 1 his cause was originally tried before Midyette, J., upon a waiver 
of t r i a l  by jury,  a t  which t r i a l  all  issues r a i d  by the  pleadings, esccpt 
the iwue of damages or  co inpensa t io~~,  were determined. T h e  cause lion 

co111cq on to be heard by the untlcrsignctl jutlge a t  this  t h e  J a n u a r y  
Spcc.inl Tcrin, 1932, of the  Superior  Court  of S e w  Hanovcr  County. 
TU~cii  tlic cause v n s  called f o r  trinl, all  parties specifically n a i ~ e d  trinl 
by j u r y  and a p e d  tha t  t h e  court s l~ould  hear  thc e ~ i d e n c e ,  find tlicl 
fncts t l~crc f rom,  and  render judgment t l~creon  as  upon n vcrdict of 
:r jliv-. F a i l u r e  to 11aw a hear ing  before commi4oi1er i ,  and  al l  otller 
onliqsions or i r regular i t ies  i n  tlic p i - c l i m i ~ ~ a r y  proccetling,~ were l ikcnisc 

nil ed. 
I 7  l l i e  court  proccetled to hear  the  e\ idcnce which a p i  cars of record. 

I I ~ I  the  follon illg issue : 'TVhnt amount  a re  the defendants entitled 
to recover of tlic plaintiffs as  compensation f o r  t h e  lstntls taken nnd 
c ~ o ~ ~ c l c m ~ ~ e t l  fo r  a riglit of n ny for  the  Ti~lantl Wntern  a y  Cana l  01 er and 
across the lands of the deftwdailts?' 

- \ f t t r  l i c a ~ i n g  the  c\idcilcc and the argument  of counsel, and af ter  
c*onsidcratioi~ of the briefs submitted 11y counsel, the  court finds the 
follon i11g fncts : 

1 'I'llc Iai~cls of the tlefentlailt rl'itle\vnte~ Power Compmly, l lcrci~i-  
: ~ f t c r  refcrred to as  the P o n c r  Coinlm~iy,  so condc~nnetl,  is a s t r ~ p  
192.5 feet ~I,Y 1,000 fcc t ;  and  the lands of the dcfcntlaiit, Wilmington-  
J \ - r ~ g l i t s ~ . i l l ~  I3cacli C l a u w ~ i a y  C o m p n ~ ~ y ,  l ~ c w i n a f t e r  referred to ns the 
( ' :~usev :~y  CYon1pni~y, so c o ~ ~ d c m n e ~ ~ ,  is a s t r ip  207.5 f t e t  1,- 1,000 fcct.  
'I'llc trio l~arcc l s  nre contiguous and  constitute a s t r ip  of land 400 fect 
by 1,000 fect, a i ~ d  forms a par t  of the r igh t \  of way of he two tlefoi~tl- 
:111tc, u l ~ i c l l  arc1 publ ic - se r~ ice  c o r p o r a t i o ~ ~ s ,  fro111 tll? mai111a11(1 ~t 
Wriglitsville Statioil  to H a r b o r  Iclantl, a ~ i t l  a s  to the ( c f e i ~ d a n t  Tide-  
~ \ : ~ t c r  P o n c r  Company,  it  constitutes a part of the r ight  of way of i ts  
11ltcrurl)a11 y stein e s t c l ~ d i n g  f r o m  W i l m n g t o ~ l  to ant1 through tlie t o \ \ ~ i  
of IYi iglitsvillc IJcacll. 

2. Of the laud contlcnmecl a s t r ip  400 feet by about 20G fcct \ \ a -  
t~catu:~lly ta1ie11 a ~ r d  has  beell e o n ~  ertetl into n par t  of the I n l a n d  Water -  
TI :IS Canal .  

3. 111 constructillg said canal  i t  n a s  necessary to cut the  r ights  
of n a y  of the d e f e ~ ~ t l a i ~ t  rompanies, a ~ i d  in  so doing :I t ~ w t l e  of tho 
tlcfcilt1:111t, Ti t lcvntcr  I 'o~wr Coinpany (about  201 feet In length) ,  anrl 
 bout .i or 6 feet of its fill was dcstroyecl; and a par t  cf the bridge of 
the dcf(wt1niit Cnusevay  Company (about  1SO fect i n  l e i lg t l~) ,  a11J 
about f i l e  or six feet of i t s  fill, n.as remo\ed.  

4. Tlicre IS all nrtificially constructed fill estentli~lg f rom H a r b o r  
1 ~ l a i l d  n cstn art1 to n i t l ~ i n  a short distance of the m a i i ~ l r  i d  a t  Wriglits- 
I ill? Stntiou usctl jointly by t h e  defendants as  a r ight  of way. T h i s  
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fill is coiistructcd o l e r  and  across sountl marslilniltl, most of x h i d 1  
(except the fill i tself) o re r f lo~rs  a t  high titlp. Tlic l and  bctnceil tlirs 
xes tcn i  end of the fill alitl the  maiiilaiitl is coniposcd of marslilantl ant1 
n small s t ream or  ~ v a t c r  course known as Bratllcv's Creek. Tlic c ; l ~ ~ a l  
does not follon- the said s t ream ?cross the  premises i n  controversy ant1 
tlie qucstion of navigability of qaitl s t ream raised by plaintiffs lins bw11 
atljutlgecl a t  the for inrr  hearing. 

j. Tlic space between the fill ant1 the iiiniiilailcl referred to in  the 
foregoing paragraph  n as, oil the par t  of the P o n c r  Conipniiy, britlgctl 
1)y a trrstle,  and 011 tlie p a r t  of t h e  Causeway C o m p a ~ i y ,  by a britlgr. 

6. 111 constructiiig said l n l a i ~ t l  TTatcrnny C'nnnl about 201 f re t  of 
said trestle and about 180 feet of .aid bridge, \wre  completely cut away 
and destroyed; and iu  atlditioil tliercto, fivc o r  s i s  feet were cut off 
the end of the fill. T h e  r ight  of way condemned but not actually nithi11 
the bounds of the cai1:~l-npproxin1ate1y 800 feet hy 400 feet-lie. niostlr 
to the east of the  canal itqelf aiid (mibraces n portion of said feet. 

i. T h e  plaintiff, acting uiitler the authori ty  conferred by statute- 
chapter  44, Publ ic  L a n s  of N o r t h  Carolina, 1927, a i d  chaptcrq 4 nntl 7 ,  
Public  Laws of N o r t h  Ca+olina, 1929-brought this action, condemnctl 
said r igh t  of way  over aiid across the property of the  defendants, 1,000 
feet by 400 feet, a i d  immediately conTeycd said easement to the L-nitetl 
States  of America to be used i n  the  coiistruction of the Iilland V a t e r -  
way, as  contemplated by said acts of the General  Assembly of S o r t l i  
Carolina. T h e  actual  cut t ing of said property of the defeiidants was 
clonc by the  authori ty  of the  government of tlic United States, but there 
is a stipulation of record i n  this action, by tlie terms of which plaintiffs 
bind themselves not to undertake to avail itself of tha t  f a c t :  and  tlic 
question before tlie court is to be determilied as  if said cut t ing hat1 been 
done by the plaintifis. T h e  terms of said stipulation a r e  not sufficieiitly 
broad to bind the S ta te  to pay for  a draw-bridge installed u ~ i d e r  regula- 
tions and  requireiilents of the  government of the Uiiited S ta tes  relating 
to crossings over navigable streams. 

5.  T h e  defendant Power Company had  and maintained gas mains a i d  
electric lines along said r ight  of way extending to the  town of T r i g h t s -  
die Beach for  the service to its customers on H a r b o r  I s laud  and i n  the 
town of Wrightsville Beach. 111 cut t ing said caual,  i t  was nccrssary for  
and the government of the  United States  did sever these mains  and lines. 

9. T h e  actual  taking of said property by the  government of the United 
States was begun oil 4 Sovember ,  1930, and i n  order f o r  the  defendant-, 
to prevent a n y  interrupt ion i11 their  service to the public and to maill- 
t a in  their  respective franchises, i t  was necessary f o r  them to, a i d  they 
did, construct a temporary bridge or s t ructure fo r  use jointly by the 
defendants dur ing  the t ime the use of their  r ights  of way  a t  the point 
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of said canal  was p r e ~ e n t e d  by  the cut t ing of' the canal  a : ~ d  t h e  construc- 
ti011 of a draw-bridge over the same. 

u 

10. I n  reconstructing their  r ights  of way, aftcis t l ~ c  c o ~ ~ s t r u c t i o ~ l  of 
the said canal,  the defendants were required by the  g o ~ ~ r n i n e n t  of the 
I'llitctl States  to build and  mnintain a draw-britlne i n  accordance with 

u 

the rules and  regulations prescribed by said governn~ent  i n  the cxercisc 
of i ts  jurisdiction over navigable streams, nliicli requirements wcrct 
irn1)osed by  v i r tue  of the au thor i ty  of said g o v e n m e n t  over ilavigablc 
v a t e r s  and  i n  order  to permit  f ree  passngcl of 4 i p s  along said canal,  
the canal  as  constructed being navigable. 

11. T h e  ~ a l u e  of the  lands t a k w ,  and  of t h a t  subjected to t h e  domi- 
11ant easement of t h e  government of t h e  United States, ~s v c l l  a s  of the 
lands of the  defendants lying to the eastward, rest almost entirely, if not 
cwlusircly,  on i ts  availability and  adaptabi l i ty  f o r  tlw uses to wliicll 
i t  is now being subjected, to  wit : as a r ight  of way f c r  public-service 
c.orporations. T h e  said property, disconnected f rom and not consitlcretl 
111 coi~i lect ioi~ with the respective f ranc l~ ises  of the  clcfc11,lant coinpai~ie>.  
1s of lit t le value. 

12.  I n  the  c o ~ ~ l c m n a t i o l ~  of said property, the  rcspe:tive francliises 
of the defendant companies, n e r c  not take11 or mater ial ly  interfered 
with, except tha t  i n  order to main ta in  tlle snme i t  was necessary for  the 
clefendm~ts to construct thc  temporary bridge or  s t ructule  referred to ill 
pa ragraph  9. 

13. T h e  reasoilable value of tlie trestle of the tlefendni~t Power Coin- 
paily, nhicl l  was destroyed, and  the  value of the lands actually t a k e ~ l ,  
including bulkhead and p a r t  of fill, n.as thirty-iiille Iiundred dollar5 
($3,900). 

14. T h e  rcasoi~able d u e  of tha t  p a r t  of the bridge of t h e  dcfe i~dant  
Causeway Compai~y ,  illeludiilg tlie land actually taken, was eleven tliou- 
sand dollars ($11,000). 

15. T h e  enselllent imposed 011 tlie l ands  of both defencailts n l ~ i c h  was 
not actually t a l m l  ill the  c o n s t r u c t i ~ n  of the canal  was rc.asonably worth 
five huildred dollars ($500), and  tlle said sum will ful ly  compensate 
tlcfendai~ts f o r  the  -imposition of said easement upon tlwir lands. 

16. I t  reasoilably cost the  defendant Power Company fifteen h u i ~ d r e d  
iiinety-five and  33/100 dollars ($1,395.53) to  rebuild and replace it3 
gas mains, which mere cut  and  removed i n  tlie construction of said cana l ;  
and  nineteen hundred ninety-tno and  14/100 dollars ($1,992.14) to  
rebuild and  replace i ts  electric l i i m  n.hich w r e  likenisc c8ut and removed 
i n  the  construction of said canal.  

17. It reasonably cost the defendant the sum of twent,r-eight liulidred 
fifty-two and 6'7/100 dollars ($2,552.67) to  construct a temporary bridge 
for  use pending thc  co~lstruct ion of tlie calla1 and  to operate the same 
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dur ing  said period. T h i s  iiicluclcs cost of engineering. supervision of 
constrnction. and cspcnse of remora1 of s t ructure af ter  the use of the 
same had  been abaiidoned. Of tlic amount  claimed by t h e  defendants for  
this  item, thc  salnrics of two of the  operators fo r  the period of t l i t  
operation of said temporary s t ructure n a s  not incurred by  reason of 
said condemnation. fo r  t l i ~  reason t h a t  their  qer7 ice.: n e r e  required i n  
the  operation of tlic original bridge. Only one additional operator, in  
ortler to proritlc tncnty-four  hours  s e n  ice, .ir as required. 
IS. There  n e r e  iio benefits, either g r n c w l  or special. accruing to the  

dr~fmclalits or either of t h ~ m  by reason of thc construction of wit1 canal. 
19. -hp and all  i tems of expense or alleged tlanlage claimed by the 

tlcfendants or either of them not mcntiolletl i n  the foregoing findings of 
fact a re  disallowed by tlie court as  elemcnts of coml~ensat ion.  

T h e  court is of the opinion tha t  defendants a r e  not cntitletl to rcrorer  
fo r  the  costs of the construction of tlic d r a n  -britlgr~ and  expenses incident 
tliereto, or to  h a r e  the. same coiieidcred nq a n  clemeiit of clamage i n  
: ~ r r i v i n g  at a sum u hich n i l l  justly compci~eate tlwm f o r  the lantl take11 
and subjected to the  dominant  easement i n r o l ~ c t l  i n  this  controxersy 
for  the  reason tha t  the same was required by the governmelit of tlir 
United States  i n  the exercise of i ts  regulatory authori ty  over aud coil- 
cerning navigable na te rs .  I t  is, liowerer, of the opinion t h a t  tlic ju,t 
c.ompeiisation t h e  plaintiff iq required to  pay to the defendants fo r  the 
taking of said lands and  the  imposi t io~i  of said easement cmbraces tlie 
reasonable 1 alue of the property t aken ;  the tlecrcaied r a l u e  of the 
residue of the property on-lied by tlie defendaiits by reason of the imposi- 
tion of said easemelit upon their  l ands ;  and  the reasonable costs lncurretl 
i n  maiiitaining a temporary service f o r  the preserrat ion of their rcspet.. 
t i ~ e  franchises, pending t h e  construction of tlie canal. Thesr  items a i  
found by the  court a re  iliclutlcd in  f indi~igs of fact  S o s .  13, 14, 15, 1 6  
and 17, and  total the sum of t n e n t y o n e  thousand eight hundred fort!- 
and 34/100 dollars ($21,540.34). And the court  finds as a fact  t h a t  the 
ra lue  of the lands taken, and tlie tlecreascd value of t h e  remaining p r o p  
e r ty  owned by the defendants and not taken by t h e  plaintiffs, d l  not 
exceed said sum, and tha t  t h e  payment of said sum will constitute ful l  
rnld just coriipensation for  the  lands taken and  tlie easement imposed 
upon the lands of the defendants. 

T h e  defendants announced i n  open court t h a t  tl iry had  a n  agreement 
f o r  the distributioli of a n y  recolery i n  this action, and requcstetl tlic 
court to  award the  sums allowed in this  action to the dcfenda i i t~  jointly. 

I t  is  therefore ordered, considered and  adjudged tha t  the  defendants 
have and recover of the plaintiffs as  just compensation f o r  the land< 
taken and tlie easemei~t  imposed, the sum of twenty-one thousand eight 
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liui~tlrcd for ty  aiid 3-l/100 dollars ($21,840.34) with interest thereon 
f rom 4 S o w i n b c r ,  1030, togctlier with their  costs incurrcd i n  this  action, 
to lw t a d  by the  clerk. 31. V. BII~XHILL, Jzlrl!ge Presiding." 

E a c h  of the tlcfeiitlaiits esceptcd to the foregoing jutlgnient mid all- 
1)caletl t l icr~froxn to the Supreme Court .  

( ' o ~ ~ o n ,  J. Tliis actioii n a s  beguii i n  the  Superior  Court  of S e n  
I I n n o l e r  County on 13  cJuly. 102!). I t  was hegun and  prosecuted ill the 
llanlc of the S t a t e  of Sort11 C arol ina 1)y the  Transpor ta t ion  A\dvisory 
( 'oii~iiliwiol~. as  a11 ~ P I I ( ~ , Y  of the S ta te  orgai~ized untlcr the provision-- 
of c.11nptcr 266, Publ ic  L a u s  of S o r t l i  Carolina, 1925. T h i s  statiitc 
iq ciLtitlecl, "An act to create a n  -\dvisory Commission to in \  estigate a n ~ l  
report upon the question of f reight  rate  discrimination and upon tlic 
question of the t l c w l o p ~ n c i ~ t  of ~vaterways."  T h e  Commission was es- 
pressly directed t o  investigate and report  to  t h e  Governor " v h a t  action. 
~f :my, tlie S ta te  can safely ant1 properly take i n  coiipcmtion with the 
Fctlcral Gol-eriimei~t or otliervise, to  a id  i n  the  development of water  
t ra i~spor ta t ion  to and f r o m  Xort l i  Carol ina ports." Thc s tatute  became 
effective on 10  Narcl i ,  1026, and  since said date  has  been i n  ful l  force 
and effect. 

T h e  C'ongress of tlic United Statcs  i n  tlie River  and H a r b o r  , k t ,  
\\liicli TI a s  approved on 21 J a n u a r y ,  1927, au t l~or ized  the  construct ioi~ by 
the Federal  Goverl~rncnt of a n  inland v a t e r w a v  or  inter-coastal canal,  
iii nccortlance wit11 surveys a d  reports made by United istates engineers, 
in  aid of inters tate  commerce by water  t ransportat ion,  provided tlie riglit 
of way f o r  such i n l a i ~ d  \ raterway or canal  was furnislied by local in- 
tcrcsts, witliout cost to  tlie United States. T h i s  inland waterway or inter-  
coastal canal,  ns located by tlie engineers, and  as aut11ori::ed by Co~igress, 
estentletl ill pa r t  f r o m  Bcaufort  to Cape  F e a r  River ,  in  Korth Carolina. 
By the l r o ~ i s i o n s  of chapter  44, Publ ic  L a n s  of S o r t h  Carolina, 1927, 
as  nniendctl by cliapters 4 and  7, Public L n ~ s  of N o r t h  Carol ina,  1029, 
tlie General Alsscmbly of this  S ta te  undcrtoolr to fu rn i sh  to  the United 
States, ni t l iout  cost to the Federa l  Goveriinlc~nt, tlie r ight  of way for  said 
\ \ a te rn  a y  or  caiit~l f rom Beaufort  to Cape  F e a r  River, a n d  to tha t  elid 
:~ut l~orizet l  and  directed t l ~ c  Traasportat ioi i  ,\dvisory C o i n n ~ i w i o ~ i  to 
$[cure such r ight  of lvay, c i t l ~ c r  by agreement with the o\vners of l a i ~ d s  
o ~ e r  nliicli tlie riglit of way n a s  located, or by corideim~ation under  the 
p o ~ \ e r  of eminent domniii, conforred up011 the said Commission for  that 
p " ~ 0 S c '  
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T h i s  a c t i o ~ i  naq brglm to iecure the r ight  of v a y  for  said inland 
11 a tern a- or illtcr-coastal canal  over the lands tlevrihetl i n  the com- 
plaint .  T h c  clcfcntlailts \\t!rc 111 poqsession of said l a ~ i d s ,  claiming t h c  
title thercto i n  fee. T h e  plaintiffs denied tha t  the defendants n e r e  tllc 
onners  of said l a i~ds ,  and alleged tha t  the S t a t e  11ad the right to take 
possesriorl of tlie same without paying c o n l p e n s a t i o ~  or damagcs to the 
tlefe~ldants. I n  a n  appeal  hy the  defendants to this  Cour t  f rom a n  order 
luade i n  the a c t i o i ~  by Grady ,  J., a t  September Term.  192!), of tlie 
Superior  Court  of Xew I I a n o ~ e r  Couuty, it  \ \ a s  lit ld that  the facts  
stated i n  tlie c'onlplaiiit a re  suficient to constitute a cause of action on 
vliich the  nlaintiffs artx entitlecl to relief. T h e  r a l ~ t l i t r  of the qtntutc 
under  wliich tlic action was begml and prosecuted, n a s  uphcltl. Tllc 
order denying the  motion of tlie defendants tliat tlie action be ilisniissetl 
\ \ a s  affirmed. S w  J l y e , s  I ! .  C'auccwn?~ C'o., 199 S. C., 169, 124 S. E.. 74. 

Since t h e  appeal  by the clcfentlants f rom the order of Grady, J., 
\ \ a s  heard and  decided by this  Court,  tlie action has been trim1 on the 
i w i r s  raised by tlie pleadings and inrolving the  title to thc  lands dc- 
v r i b e d  ill the cor i~p la i~ i t .  , i t  tlii5 t r i a l  before Mitlyette, J.. on tlie 
f :~cts  fouiitl by the court, i t  v a s  adjudged tha t  tlie defenda i~ ts  :we tlic 
owners ill fee of t h r  l a i ~ d s  described ill the complaint,  and taken by tlie 
1)l:iintiff u i i d ~ r  t l i ~  paver of e i n i ~ l c i ~ t  domain. I t  n a s  fu r ther  adjudged 
that  the defendants a r e  entitled to  just compensation for  said lands, 
and to damages resulting f r o m  tlie taking of said lands by tlie plaintiff. 
I t  was ordered tliat the action be and tlie same n a s  retained for  t r i a l  
uf the issue i ~ ~ v o l r i n n  t h e  artlount vhicl i  the defentlailts a r e  entitled to  - 
recorer of the p1:iiutif-f as  compeiis:rtioii and  da~nages .  T h e  judgment 
~,c,ntlered by J u d g e  AIidyette is dated 25 N a y ,  1931. T h i s  judgment h a s  
i ~ o t  been rererscd or rnodifird accordi i~u to I a n ,  arid is conc lus~re  i n  all - 
rt spects upon tlie par t ies  to this action. C. S., 601. 

011 the i r  appeal  to this  Cour t  f r o m  tlie jutlginei~t of J u d g e  Darnhill ,  
the dcfent la~i ts  coilteiid tha t  there is error  ill said judgment for  t h a t  tlitl 
rourt  held as  a matter  of lan- tliat the defelldants a r e  not entitled to 
recover of the  plaintiffs, as  a n  elemciit of their  damages, tlie cost of 
the construct io~i  of tlie draw-bridge wliicli tlle defendants v c r e  required 
to construct o ~ e r  tlie larids takeii-bp tlie plaintiffs, u ~ ~ d e r  tlic lm\& of 
cminent doinnill, i n  order to m a i ~ l t a i n  tlicir respecti\-e f rai~chises  as  
public-service corporatioi~a, alld to preserve the r a l u e  of tlicir property 
]lot i~ielutlcd n- i t l~in the r ight  of way for  the illland ~ v a t e r n a y  or illter- 
voastal cailal, vllicli  has  been coi~structed by tlie Unitcd States  Gorem- 
m e ~ l t .  T h e  court did not include i n  the  amount awarded t o  the dcfend- 
an t s  the cost of such bridge, nor  did i t  find the reasonable cost of the, 

c~oristruction of a bridge f o r  tha t  purpose, a l though there was cridence 
trllding to s h o ~ v  such cost. I11 th i s  there was error .  On  all  the facts  
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a p l ~ e a r i l ~ g  i n  the r ~ r o r d ,  tlie nnioui~t  reasonably cspcudctl by the clc- 
fendants  i n  the  c o ~ ~ s t r u c t i o n  of the br idgc over the rig1 t of n a y  of the 
i~ilaritl waterway or  canal,  ill order  to  rnailltain their  r c y e c t i r e  f r a n -  
c~llisvs ;I\ public-scr\ ivt c ~ o r l m r a t i o ~ ~ s .  ; ~ i l t l  to prescr\ c the, v a l w  of tl~cair 
property not inclutlerl i n  the r ight  of way, is a p r o p c ~  clc~ncrrt of tho 
Aarnagcs which the  defendn~i t s  arc. entitled to  recover in  this actioll. T I I  
order tha t  such amount  m a y  bc found hy tlie court,  and inc~ludetl i n  tliv 
judgment, this  action is remantlcd to the Superior  C o u - t  of S e n  11a11- 
o rc r  County. 

E r r o r  and  remanded. 
- - - -- - - - - 

U. B. ANDREWS v. NATIONAL O I L  COMPANY. 

(Filed 1 March, 1933.) 
1. Pleadings D a- 

Upon demurrer the alleqations of the complaint are  to he taken ns true, 
and a demurrer to the sufficiency of the complaint will not be sustained 
if the complaint in any of its parts sufficiently alleges a cause of action. 

2. Money Received B a-Complaint held to sufficientl) s ta te  cause of 
action f o r  money had and  received. 

The complaint in this action alleged in substance that plaintiff ran a 
gasoline fillinq station leased by the defendant under an agreement that 
plaintiff would bug gasoline from defendant a t  one cent per gallon over 
the wholesale price and retail i t  for the retail market price, that the 
pumps were o ~ n e d  and controlled by defendant, that plaintiff discovered 
that he was losing money and repeatedly complained lo defendant and 
sugqested that the pumps were leaking, that defendant, with a reckless 
disregard for the truth of i ts  statements, falsely replesented that the 
pumps were in good condition and suggested that the loss was due to 
plaintiff's bookkeeping, that  sometime thereafter plaintiff tested the 
pumps and found a shortage and that  defendant then also tested them 
with thc same result, thnt clefcndant tore up tlie concrete and discovered a 
leak in the pipes as biq as  a man's fingrv. Plaintiff prayed judgment 
for the amount he had paid defendant for qasoline which had leaked from 
the pumps as  money. had and received by defendant to the use of plain- 
tiff: Hclrl. the exact relationship between the parties is immaterial, and 
the complaint sufficiently states a cause of action for money. had and 
received, and a demurrer thereto was properly overrulel. 

APPEAL by defendant f r o m  Dnnirls ,  J.. a t  October T e r m ,  1032, of 
E D G E C ~ N B E .  Affirmed. 

T h e  conlplaint is a s  follows: 
"1. T h e  plaintiff, D. B. A\ndrcns,  is a resident of Edgrcombe County. 

Sort11 Carolina, and tlie defcnda~i t  Nat ional  Oil  Company is  a corpora- 
tion organized and  doing business under  the laws of t l  e S ta te  of V i r -  . . 
gmia ,  hav ing  itq pr incipal  office i n  the city of Richmond, hut  doing 
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b u ~ i i i c i s  in K o r t h  Carol ina and  liariiig a n  ofice i n  Nasll County i n  
wit1 State ,  on E a r l  S t r w t ,  i n  the ci ty  of Rocky Mount .  

I". 0 1 1  6 Ortobcr, 1930. ilie defendant was in  possessio~i of a gaqoline 
filliilg station in  the  city of Rocky Mount ,  a t  the corner of Cliurcli and 
Sns l i  qtrc'et~, l m o ~ ~ . n  as  'Church Street  Service Station, '  under a lease . . 
c s p ~ r i n q  30 September, 1932. T h e  said service station was equipped 
v i t l i  th r rc  gasol i i~e tanks buried underground and covered with con- 
crctcL, t n o  of nh i r l i  had one gasoline p u m p  each, tlie other having two 
cawlillc l)nnil)s coniiectcd n it11 the  tank  by underground pipes through 
u T - j o i i ~ t .  

3. T11at on 6 October, 1930, the defendant made a re rba l  contract 
vi l l i  t l ~ c  1)laintifl' vlierehy plaintiff agreed unt i l  the expiration of 
w i ( l  I ( : I v  to occupy and operate the  said service station, buying al l  
g ~ o l l ~ r t  a i ~ t l  oil fo r  sale fo r  automobiles f r o m  the  defendant dai ly 
~ l ~ o r o f o r  a t  current  tanlr-nagon prices, plus one cent additional per 
c ra l lo~~,  al~cl selling same a t  current  retail  prices in  Rocky Mount ,  N. C., 
th r  ntltlitio~lal one ceilt per gallon on the gasoline being paid as  rent 
for  tlic 1)rcnlises ant1 tlir tanks and  gasoliuc pumps, the  plaintiff himself 
on11i11g th(> a i r  pump.  greasing equipment, tools, etc., plaintiff's com- 
~ ) e i ~ ~ t i o ~ ~  for  his scrrjct.; as  sales agent or commission m a n  for  dcfentlant 
lwins the tlifftrr rlcc bctwccn the cost and the rctail  price of the product< 
llalltllctl. 

4. With in  cixtg days a f te r  6 October, 1930, the plaintiff discorrretl 
r11:lt ]I( .  11 as  l o s ~ ~ i g  money, apparent ly through shortage i n  gasoline, and 
coml~1:lined to the defendant about it, suggesting tha t  the u~itlergrournd 
tanks h c l o ~ ~ g i n g  to the defendant mere leaking. T h e  defendant assured 
l)laiiltiff tha t  this could not be so, tha t  it  had  operated these tanks fo r  
a long tirile and tha t  it  knew tha t  they Mere i n  good condition, that  tho 
t l e f c ~ ~ t l a ~ l t  zuggested that  the  loss n7as due to plaintiff's fau l ty  records, 
n~l t l  not to a n y  leak. Plaintiff accepted the assurances made by the de- 
fen(1;int and continued to buy gasoline f rom it.  Plaintifl '  hat1 no right 
to tear up concrete and inspect the  tanks wliicli were the pro pert^ of 
tllc tlcfeiidant, and  no d u t y  to do so, and relied upon the assurance- 
l t l a t l ~  to l i i n ~  by the defendant i n  continuing to let the defendant put  
gasol i i~e into the said tanks. 

S a d  ~ S S U ~ ~ I I C E S  were ill fact  untrue,  and n e r e  rnatle by defendant 
111 reckless disregard of their  t r u t h  o r  falsity, with intent tha t  plaintiff 
should rely t h e r ~ u p o ~ l  and continue to  buy gasoline from the defendant. 
Tliroughout the year 1031, plaintiff repeatedly made complaints to thy 
tlefcndant tha t  lie was losing gasoline i n  some u~iexplained way, and 
rcqucstetl tliat tlie tlefc~itlant tear  u p  the  concrete and examine the tanks, 
but as  often a4 plaintiff ~ n a d e  complaint the defendant assurcd h im 
tliat it must be faul ty records, and  tha t  there could be no leak in tlir 
tanks. ~ l i i c h  assurailces \\ere accepted hy thc plaintiff as  a possiblc 
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explanation, until 19 Marcli, 1932, when plaintiff mad(: a careful test 
of the pumps 011 the largest tank, allowillg no one to operate these 
pumps except himself from tlie 19th of Marcli until the 21st of March, 
locking both pumps and fill pipe when plaintiff v-as abient duriug this 
period, the result of which test was a loss of some u n ~ x p l a i n ~ t l  causc 
of forty-three gallons out of t ~ o  hundred and seventy gallons, in the 
space of 48 hours. Thereafter the plaintiff refused to permit tlic de- 
feudant to put  any more gasoliile into the tank with the t n o  pump? 
~ h i c h  had been tested. The  defendant for the first time made a test 
on its ow11 account on Tuesday, 22 March, 1932, locking botli pumps 
and fill pipe, and found a loss of eight gallons out of one l~undrecl 
gallons in the space of 5 I~ours.  A few days thereafter the defendant's 
district manager again insisted that  the loss was plaintiff's fault and 
not a leak in the tanks, but plaintiff persisted in refusing to permit 
any gasoline to be put into that  tank, and finally the defendant brokc 
up the concrete and examined the tank and found a leali in tlie pipe a t  
the T-joint, through which a stream of gasoline as l ~ i g  as a man's 
finger was running out. The plaintiff immediately demanded reirn- 
bursement from the defendant for gasoline lost through the leak, which 
denland the defendant referred to its district manager, w l o  ignored it.  

5. The defendant repaired the leak and shortly thereafter, to wit, oil 
7 April, 1932, at the request and insistence of the defendant, tlie plaintiff 
agreed to a rescission of his contract with the defendant, and sold his 
equipment, thus terniinating his connection with the de%tidalrt 

6. Tha t  the plaintiff has suffered a minimum loss through the said 
leak of 8,370 gallons of gasoline from 6 October, 1930, to 7 April, 1032, 
for which the plaintiff paid the average price of 1635 c4nts per gallon, 
making a total of $1,381.06 which the plaintiff has paid tlie tlefc~idant 
for gasoline which was lost through the leak in the equ i~n ien t  belonoing 

O. 
to the defendant into which plaintiff was required to placae said gasolme, 
which was under the sole control of the defendant, for vhich  tlic plain- 
tiff has received no benefit, which amount was not paid ioluntarily, but 
upon the insistence of the defendant tha t  plaintiff's loss was due to 
plaintiff's fault in that  he was ignorant of proper methot s of accounting 
~vhich assurances were accepted by the plaintiff until 19 March, 1932, 
nhen plaintiff acquired definite and reliable knowledge that  there was 
a leak in the defendant's equipment. The said money ma3 paid by plain- 
tiff to the defendant in good fa i th  under a mutual mistake of fact, 
induced by the assurances of the defendant, but for which plaintifi ~vould 
not have paid for said gasoline, and plaintiff is entitled to recover the 
same from the defendant in equity and good coilscience as money had a~lcl 
received to his use. 

Wherefore, plaintiff prays that  lie recover of the defmdant the suill 
of $1,381.05 with interest from the average interest datt~, 1 July,  1031, 
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at  the rate  of six per cent per n n ~ i u n i  and the costs of this  action, anti 
sucli otllcr nlitl fur t l ier  relief as  lie m a g  be e ~ ~ t i t l c t l  to.)' 

Thtl t lcmurrcr of tlcfclltlal~t is  as  follon-s: "The defel ldal~t  demurs 
to tllc c~oinplaint filcd i n  this  action by the plaintiff upon the following 
g r o i i ~ ~ ( l . ~ ;  tliat the  complaint docs not state facts  sufficient to  constitute 
('nus(> of action, fo r  that  : (1) Tlw coml7laint does not allege facts  n h i c h  
SI IOK that  the defclltlniit was under  a n y  legal o r  contractual du ty  to  
( l i sc~ \ - (>r  tlie leaks i n  tlie tank, if a n y  esistcd, or to repair  such leaks, 
if' :\ti!- osisted. ( 2 )  Tlie ~o i i ip l :~ in t  does not :illege facts  n h i c h  sllov 
tli:lt tlic tlcfcnd:liit l i~icw of the  existence of such leaks i n  the tank, if a n y  
cmsistcd, ant1 lmo~villg s w l l  facts  falsely represented to the  plaintiff t h a t  
n o ~ l c  c~sistctl. Wlicrefore, the  tlefcntlant prays that  this  deniurrer to  t h e  
colnp!:~illt be sustained and that  this  action be dismissed a t  plaintiff's 
co.st. Tliis 13 Scptcmber, 1022." 

Thc, court belox rcnrl(wtl tlie following jutlgnlent : "Tliis cause com- 
i ~ l g  011 to be licard up011 tlcniuwer filed b~ defellclaut to the  complaint 
iiiid bcilig lienrtl :111d the plailltift' moving for  leave to file a n  anlendment 
to tllc c~oniplailit durilig tlie course of the argument, the defendant not 
objcctil~g, tlie court n l lowt l  the amendlilent and  tlic cause was tle- 
twnliliccl U ~ J O I I  tllr ( I v ~ ~ l u r r e r  to the  coniplai~l t  as  alnendctl. After  argu-  
l i i (  lit. it is o r ( l ~ r e J ,  (~olisidcred : I I ~  adjudged : (1) T h a t  the  plaintifi  is 
g i w i  1r:im to anic~lti  the comp1:lirlt by i n s ~ r t i l l g  i n  paragraph  four  
t h e r c d  tlic fol lo~ving : 'Said assurances were i n  fact  untrue,  and Irere 
~ilntlc, 11:- clcf(wdallt ill reckless disregard of tlicir t r u t h  or falsity, ~ r i t l l  
tlie i i i te i~t  tha t  plaintiff' slioultl rely thereupon and continue to buy 
gasoline froill tlic dcfentla~it. '  ( 2 )  Tl iat  tlie demurrer  filetl by the de- 
fendaiit, col~sidered ns directed to coinplaint as  aiiicntled, is overruled 
and the dcfentlant is :lllo~~-etl th i r ty  (lays f r o m  date  of this  juclgine~lt to  
file a n s w r . ? '  

l'lw tlefclldant excepted, assigned error  to the judgment as siglietl 
:r~itl al~peallel to  the Suprcnie C o ~ i r t .  

C'r,\ar;so~, J .  "Tlie office of a demurrer  is to tlcterrnine tlie legal 
~ u f i c i c i ~ c y  of a pleatling, atlrnitting f o r  the purpose the t r u t h  of a l l  the 
~ i i a t t w s  and things a l k g e  1 tllcrein." Dacics 1;. Blontbe~~, 185 N. C., 
: ~ t  13. 496. dloli i~fnz~~ I ' o ~ l ,  ~ i l r f ! i ~ i f e  v. Loc~ll, 198 LT. C., a t  11. 615-6. 

I n  S ~ t ~ i f h  v. Strift ,  199 S. C., a t  11. 9, speaking to the  subject :  "The 
c~~nip la i i i t  is not d e i n ~ i r r a l ~ l e  ullless i t  is  ~ r l io l ly  insufficient. If a de- 
i n u r r ~ r  is iutcrl)osetl to a nliole coniplnint and mly one of tlie causes 
of ncatioll i i  good tlic demurrer n i l l  be o~ erruled." 
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The facts:  The  defendant was in possession of a fjlling station in 
the city of Rocky Xount,  under a lease expiring 30 September, 1932. 
The s e r ~ i c e  station was equipped with three gasoline tan'cs buried under- 
ground and covered with concrete, two of which had om: gasoline punip 
each, the other having two gasoline p u ~ n p s  connceted with the tank 
by underground pipes through aT- jo in t .  On  6 October, 1930, clcfendant 
made a verbal contract "whereby plaintiff agreed until the e s p i r a t i o ~ ~  
of said lease to occupy and operate the said service station, buying all 
gasoline and oil for sale for automobiles fro111 the defcntlant n l d  paying 
tlie defendant daily therefor at current tank-n'agon pricrls, plus oue cent 
additional per gallon, and selling same a t  current retail prices in Rocky 
Mount, K. C., the additional one cent per galloii on tht: gasoline being 
paid as rent for the premises and the tank and gasoline pumps, the 
plaiutiff himself o~vning the air  pump, greasing equipinent, tools, etc." 

Witliin sixty days plaintiff discovered that  he was losing moiicy n n d  
complained to defendant, suggesting that  t h t ~  undergroui~d tanks belong- 
ing to i t  were leaking. "The defendant assured plaintiff that  this could 
not be so, that  it  had operated these tanks for a long time and that  it 
k~iew tliat they were in good condition." Relying oil the assurances 
\rlitch were untrue and made by defendant in reckless disregard of their 
t ruth or falsity, with intent that plaintiff sliould rely on same, and from 
the pleadings and by inference he did rely on same, and plaintiff con- 
tinued to buy from def_endant gasoline. The complaints were repeatedly 
made by plaintiff to defendant, and defendant assured him "tliat tlicrv 
could be 110 leak in tlie tanks.'' 

On 19 March, 1923, plaintiff made test and found "a loss of eight gal- 
lons out of one hundred gallons in the space of five hours. ,1 fen. days 
tliereafter the defendant's district manager again insist~?d that  the los* 
was plaintiff's fault and not a leak in the tanks, but pl:~intiff persisted 
in refusing to permit any gasoline to be put  into that  tank, and finally 
the defendant broke u p  tlie concrete and esamined the 1an1; a i d  foulid 
a leak in the pipe a t  the T-joint, through which a stream of gasoline 
as big as a man's finger was running out. The  plaint ff imiiietliately 
demanded reimbursement from the defendant for gasoline lost througll 
the leak, which demand the defendant referred to i ts  district nlannger, 
who ignored it." 

The  plaintiff now sues for gasoliiie "vhich \yas lost tlirougll the 1e:tli 
in tlie equipment belonging to the defendant into which plaintiff was  
required to place said gasoline, mhich was under the soh: control of the, 

defendant"; and alleges that  "plaintiff is entitled to recorer the same 
from the defendant in equity niid good coi~scicnce nu lnolley hat1 nlltl 
receiwd to his use." 
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I t  is said that  fraud is hard to define as the ramifications are so 
subtle that they arc. liard to discorer-like ulito the serpent in the 
Garden of Eden "more subtle than any beast of the field." 

The  relat io~~sll ip betweell plaintiff and defendant, under the contract 
bct~veen tlieni, is not easy to define. T e  do not think it Iiecessnry to go 
into the different aspects of employer and employee, landlord and tenant, 
licemor and licensee, sales agent or commission man, bailor and bailee, 
i~~dependent  contractor, etc. These are elaborately argued pro and eon 
on the hearing and in the briefs of litigants. 

111 . l ~ c c p f a n c e  C ' o ~ p o ~ a t i o n  v. Xayber ry ,  195 I\'. C., a t  p. 513, i t  is 
said : "The Court has repeatedly said that  in ordrr to determine the 
nature of a contract, aud the relation of the parties thereto, with respect 
to each otller, and with respect to the subject-matter of the contract, it  
looks to the real inteiition of the parties and construes their contract 
accordingly, without much, if any, regard to the name by which it is 
designated or to the particular language elnployed." 

"Tlir law is, that  'an agreement ought to receive that  co~~struction 
vliicli \\ill  best effcctuntc the intention of the parties to be collected 
from the whole of the agreement,' and that 'greater regard is to he had 
to the clear iutelitiori of the parties than to ally particular n ords n liich 
tliey may have used in the expression of their illtent.' illison un Con- 
tract, p. 425; Wigmore on Evidence, see. 2460." Cole v. I ' ibre  Co., 200 
S. C., at 1). -189; Rushrng c. Te.ras C'o., 199 S. C., 173. 

The defendant was in posscssiol~ of a gasoline filling statioii. I t  had 
buried u~itlerground, concealed ill the earth and corerecl with coucrete, 
t h e e  gasoline tanks for the purpose of housing gasoline. Two of these 
had one gasoline pump each and the other had two gasoline p u i ~ ~ p s ,  con- 
nected nit11 the h ~ i k - h y  u~~derg round  pipes through a T-joint. I n  the 
pipe at the T-joint to the gasoline tanks \ \as a leak, which was ulik~io\vu 
to plaintiff. Defendant had the sole coutrol o ~ e r  the tauks, pipe a i ~ d  
T-joint. Tliey nere  installed by and t l ~ e  property of defendmlt. De- 
fendant kne~v, or in the exercise of due care ought to have known, of 
the leak. Plaintiff each clay put the gasoline which he sold aud made 
a cent a gallon on, into the tanks. E ~ e r y  assurance n a s  made plaintiff 
during the loss of gasoline that  the tanks were in good condition mid 
there was no leak. Plaintiff relied and acted on these assurances, which 
n t r e  untrue, the truth or falsity of which, i n  the exercise of due care, 
tlcfericlant ought to ha\ e kno\vil mere untrue. I'laintiff kept buying 
saqoline from defendant, paying for same arid a t  1a.t discovered by test 
the leakage in the pipe a t  the T-joint-mhic11 n a s  onned and controlled 
b r  defe i ida~~t .  Finally defencla~~t hroke up the concrete, nliicll it  had 
the sole control over. aiid found a leak in the 1)ipe at the T-joint, through 
~vliicli a streani as big :IS a mall's finger was r u ~ i ~ ~ i ~ r g  out. 
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Cal l  the  contract u l ia t  you may,  v c  t l ~ i n k  plaiutifi  11as :~llegcd a gootl 
cause of action a g a i ~ ~ s t  dcfeiltlant. T h e  btre~igtli  of tlie 1~01111non I a n  is it. 
clasticitp to inclet tlic 7 n r y i ~ ~ g  s i tua t io~is  a s  tlicy arise i n  the course of 
l ~ u m a i i  events. Tlic filling s ta t io~ i ,  vliicli l ~ a s  come iuto play nit11 t l ~ c ~  
 noto or vehicles, and  their  relation to tlie gnsol i~ie  nntl oil clistributorq 
:we i~ i tc rwovcr~ .  111 the present c a w  o7lc parfy o n l i d  the land, flcc 
operato?.  the  air-pump,  grcnsiilg. equipmelit, tools, etc. The dzsfr~bufor 
tlic ~ 1 l d e r g r 0 ~ 1 1 d  pipes, tanks, T - j o i ~ l t ,  ctc., concealt'd , ind corered u i t l i  
cemcl~t ,  and  t h c  t a d i s  conncctcd hy uuclergroui~d pipe3 with n T-joi :~t .  
Tlic operator got O I I ~  c m t  a galloll f o r  his  scr \ iccs  ant1 the distributor 
tach (lay supplied t lw gasoline as  needed. Tlw deinurrrr  n as propcrl? 

war ran t  :\ recovery for  rilo~icy liad a i d  received, and t l ~ e  coinplaint, by 
liberal c o ~ ~ s t r u c t i o ~ ~ ,  is broad c n o u g l ~  to support  such theory. Sfrozitl r .  
111s. I 'o . ,  149 S. C., ;I - ,  6 1  S. E., 626; J l i t c lwnz  c .  l - ' n s o u ~ ,  173 S. C.. 
4s7, o; S. E., :122.)> 

'I'. W. D A S I E L  ASD J. A l .  DANIEL v. TALLASSEE POWE11 COJlPBNY.  

(Filed 1 RIarch, 1933.) 

1. Tenants in Conunon l3 c-Kcfusal to confine action between tenants 
for waste to issuc of title lield not e181wr although partition proceed- 
ings hod been instituted. 

Cme tennut iu corninon uiny sue tmotller for waste, :md \vliile a teriarii 
in conimon is usually entitled to  an allotment of that part of the com- 
mon 1)roperty on w11ic.h in good fnitll he l ~ n s  made improrrinents and to 
have its valnc asscsseil as if no iml ) ro~en~ents  had b?eu rnaclc, ~vlierc 
sn i t  1i:ls lwc11 c~~tclretl ng:li~ist (111. t w n ~ l t  in colilmm by hi.: i o t c ~ ~ i ~ ~ i t c  
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to recover damages for the ponding of water upon tlie land and for waste 
in cutting trees thereon, and pending the action the defendant institutes 
1,roceedings in partition, and the action for waste is first upon the cal- 
endar: IIcld, tlie trial court's refusal to limit the action for waste 'to the 
issue of title and upon determination of the issue to have the land 
partitioned is not error, and tlie fact that the proceedings for partition 
is pleaded as  a further defense does not affect the allegation in the com- 
plaint. C. s., 891. 

2. Deeds and Conveyances D c-ddmission of parol evidence of boundary 
i n  contradiction of unambiguous description i n  deed held error. 

I n  an action involving the boundaries to lands the plaintiff introduced 
ovidencc of a parol agrecn~cnt betweell l~laintiff and contiguous owners 
fixing the boundaries. The description in the deed introduced by plain- 
till' was unambiguous and was a t  variance with the boundaries agreed 
upon by parol: Held, the evidence of the parol agreement respecting 
tlie boundaries was incompetent, the parol agreement not being con- 
temporaneous with the esecution of the deed, and being in contradiction 
of the unambiguous description therein. 

-\PPEAL by  defendant f r o m  H a d i n g ,  J., a t  J u l y  Term,  1932, of 
D. iv~nsox .  S e w  tr ia l .  

T h e  plaintiffs and  the defendant a re  tenants i n  common of a t ract  of 
land situated i n  Hea l ing  Spr ings  Township, Davidson County, T .  W. 
Daniel  o n n i u g  n 3/24 undivided interest, J. 31. Daniel  a 7/24 undivided 
interest, ant1 the d e f e ~ ~ d a n t  a t  1-1- 24 undivided interest.  

T h e  plaint i f fs  brought suit to recoyer damages of the defendant fo r  
ponding water upon the  land by the coilstruction of a d a m  on Yadkin 
River  a ~ i t l  fo r  n a s t e  cornnlittctl by cut t ing and r e m o ~ i n g  timber from 
the  land. 

T h e  defendant denied tha t  the  boundaries of t h e  land a r e  as  alleged 
by the plaintiffs,  set out others which i t  claimed to be the correct bound- 
aries, and alleged t h a t  there v a s  pending in the  Superior  Court  of 
D~T-idsori  County a n  a c t i o l ~  entitled "Tallassee Power Company c. J. M. 
I laniel  and  T .  W. Daniel," in  n hicli the petitioners requested partition 
of the land i n  controversy and a n  allotment to the defendant of thc par t  
n-hich the defendant has  cleared and flooded. 

T h e  j u r y  returned t h e  following verdict :  
I .  Are  the plaintiffs and defendants owners and tenants  in  common 

i11 the land i n  controversy s s  colitendctl fo r  by the plaintiffs anil repre- 
sel~tcd 011 t11c niap made by the  surveyor appointed by this  court,  
1)ouncIeti by tllc k t t e ~ ~  nnd figures on w i d  m a p  and  the lines running  
h t w c e n  red A\ ,  red 13. yel lo~v o l~c ,  gellow two ancl yellow three, or red 
E ,  red I?, nlld d o v ~ i  F l a t  Swamp Creclr as  rep:.csc~~tctl on the m a p  to 
red 2 Answer : yc.e. 

2. A\re tlitx plaint i f fs  ancl defendants  owners of and tenants  i n  com- 
lnoii i l l  the I n l ~ r l ~  i n  controversy ns con te~~i lcd  f o r  by tlie defendant and 
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represented on tlie map made by tlie surveyor appointed by this court, 
bounded by the letters on said map and the lines ru~il i ing between red 
-1. red B, red C, red M, red S, red 0, red D, red E, or j~e1lo.w three, red 
F, a d  do~vn Fla t  Swamp Creek, as represelitetl 011 the iaap, back to rcd 
A ? Answer : 

3. Did the dcfendant wrongfully damage the said lalid, as alleged in 
tlic complaint ? Answer : Yes. 

4. What  permanent damages, if any, are the plaintiffs entitled to 
recover of the defendant ? Answer : $3,000. 

I t  was adjudged that  the parties are tenants ill common, as alleged, 
of the tract described in tlie complaint, that  the plaintiffs recover $3,000 
as pcrnmnent damages, and that  upon paynient of this sum the defend- 
allt, the Carolina llluminum Company (successor of 'Callassee Powcr 
Company), shall have a permanent easement to maintail the impounded 
water at tlie prcsmit inasimum height of the High  Rock Dain free from 
ail- claims on the part  of the plaintiffs, their heirs and assigns, ant1 
to clear and keep c l ~ a r  a strip of laid two feet abow the nlasinium 
elevation of the dam. 

'1'11~ defendant excepted and app~a led .  

Sprutll & Olive, J. M. Daniel, J r . ,  and P h i l l i p  Le. Uozcsr for plainfifjs 
TI'. JI. IIendren, Raper  & Raper and 12. I,. S w ~ i f h  CF S o n s  for  tlr- 

f t~ndanf.  

A \ n a ~ ~ s ,  J. After this action liad been instituted the defendant brought 
a proc~ediug before the clerk of the Superior Court for partition of tlie 
larid owned by tlie parties and asked that  the area applopriated by tlic 
tlefcntlant he allotted to tlie Power Company a t  a ~ a l u e  to be estimateti 
~vithout regard to the use for which the property had been taken. The 
lnese~it  plaintiff's, nlio were defendants in that  action, filed an answer 
ai~tl up011 tlic joiuder of issue on the questiou of location the proceeding 
\ \as transferred to the civil issue docket. At  the Ju ly  Term both aetio~i. 
ncre on the calendar for trial on the salnc day, the caw a t  bar having 
1)recctlc1ice in point of time. When tlie case was called the defenda~it 
n io~ct l  that tlie trial be restricted to an issuc of title and upon deternii- 
~\ntioii of the issue to h a ~ e  the land partitioned. The  court denied the 
inotion and the defendant excepted. 

This ('ourt has frequently applied the equitable principle that  a ten- 
:111t i l l  c o m m o ~ ~  upon the partition of land is usually entitled to a11 allot- 
i u c ~ ~ t  of that  part of the cominou property on xvhicli ill good fai th hc 
11213 niade inil)rownieiits a l ~ d  that its xalue is to be assessed as if no 
i~ i~prowment s  liad been nindi,. l ' u p  1 % .  TT'hitehead, GS Z:. C., 191  ; Col- 
leit 1 % .  I l c i z t l ~ ~ ~ a o t ~ ,  SO S. C., 3 3 7 ;  Sinlrmns u .  F o x n e ,  91 S. C., $ 6 ;  
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Con: L'. Tf7ard, 107 IV. C., 507; Pipkin v. Pipkin, 120 N .  C., 161; Fisher 
v. Toxazcuy CO., I 7 1  N. C., 547; L a y t o n  v. Byrd, 198 N. C., 466. 

These were proceedings for the partition of property, and if the 
Pone r  C'ompany were the actor the question proposed would demand 
consideration; but here the cause of action is  set forth in the complaint 
filed by the plaintiffs upon which the defendant joins issue in its 
ansner. Tlie fact that the proceeding for partition is pleaded as a 
furthcr defense does not affect the allegations in the complaint. 

That  the defendant cut wood from the land is not seriously contested; 
the disagreement has reference t o  the quantity and value of the wood 
or timber that  mas cut and removed. The cutting of trees may be waste 
and for ~ r a s t e  one tenant in common may sue another. C. S., 891; 
Hinson  r .  Ilin-son, 120 N .  C., 400; ,Morrison v. ~l lorr i son ,  122 N. C., 598. 

We are of opinion, however, that  the court inadvertently admitted in- 
competent evidence to the prejudice of the defendant. The boundaries 
of the land set out in the complaint are as follows: "Beginning a t  a 
inaplc oil the bank of Flat  Swamp Creek, running thence south 77 deg. 
S' east 1.959 feet to a rock and iron pipe, Oath Carrick's corner, on the 
line of tract S o .  2 ;  thence north 6 deg. 30' east 264 feet to a stake; 
tlie11c.c S. 60 deg. 30' E. 1,470 feet to a stone heap; thence N. 12 deg. 
15' JV. 1,164 feet to an  18" ash stump on the east bank of Bear Branch;  
thc~ice down the meanders of the same 17 chs. to Fla t  Swamp Creek; 
thelice d o \ ~ n  the meanders of F l a t  Swamp Creek to the beginning, con- 
tailling 125 acres, more or less." These boundaries are not taken from 
ally of the deeds arid are at variance with those embraced in the deeds 
introduced by the plaintiffs and by the de fe~~dan t .  The land on which 
the water is  said to haye been ponded was ltnown as the Woodson 
Daniel land and the adjoining tract as the Harr is  or ITealing Springs 
tract. The former tract is described in a deed from J. C. Hedgecock to 
Woodson Daniel and James Lane:  '(Beginning a t  a maple on the bank 
of Fla t  Swamp; thence 011 a conditional line partly or1 east course 31 
c h a i ~ ~ s  and 50 links to a pine; thence north 4 cliains to a stake; thence 
cast 19 cliains to a post oak;  thence north 26 chains to a black oak; 
thence ncst i chains to an ash on the bank of Bear Branch;  thence down 
the meanders of the same 17 chains to Fla t  Swamp;  thence down the 
meantlers of the swamp to the beginning, containing 125 acres, more or 
less." 

T l ~ e r e  is no controversy as to the location of the first two lines; nor 
is i t  denied that they correspond with the first two lines of the description 
gircn in the complaint. The dispute relates to the succeeding calls, those 
in deed being "thence cast 19 chains to a black oak," etc., and those i n  
the complaint "thence north 60' 30' E. 1,470 feet to a stone heap, 
thence 11ort11 12 (leg. 45' W. 1,161 feet to an 13" ash stump on the east 
bank of Bear Brancll." etc. 
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T .  W. Daniel,  testifying i n  behalf of the plaintiffs m i d  tha t  11e \\as 
pwsent  a t  a survey of the t n o  t racts  made  hetneen 1870 and  1873 nlleli 
T i l l i a m  H a r r i s  alid TToodson Daniel,  the  onilers of t h e  adjoining t rac t s  
were present, and tliat a lilie was r u n  f r o m  nil ash on B e a r  B r n ~ l r l i  to a 
stone heap on the nortli  sidc of the ' l ' u r i~r~r  lot a n d  tlieiice to n .itahc 
four  chains north of the Ontli Cnrr ick corner, nl i ich is the  entl of tlic 
first l ine i n  the Hedgecock tlced, ant1 t h a t  tlle lincs thus  run,  re l ) rcse~~tc t l  
011 the plat by the  yello\\ figures 1, 2, 3, n u e  agreed oil by the 1)artiw. 

T h e  defendant  objected to  tliis evitlelice on the ground tliat as  tlie 
lines indicated by the y c l l o ~ r  figures arp not called f o r  i n  :IIIF of the 
deeds t h c  plaintiffs l i a ~  c u l l ( 1 c r t ~ l i ~ l l  by par01 e\ idelice to estni) l i~l i  I I ~ \ \  

agreed lines and  to contradict the u n a n ~ b i g u o u s  descr ip t~on  i n  the tlecdb. 
W e  th ink  the e r i d e ~ ~ c e  should linve been excluded. 

T h e  decisions of tliis Court  a r c  i n  support  of tlie defeudaiit's posi t io~l .  
I f  the calls i n  a deed a r e  sufficielitly drfinite t o  be located by c s t r i i ~ s i c  
evidence, t h e  location caniiot be changed by purol agrecsmcnt unlc,,.: tlw 
ngreemcnt was coiitemporai~eous T\ it11 the  making  of tlle deed. T h e  
i l ~ s t r u m e n t  speaks fo r  itself and  nl iere  there is  110 a ribiguity ill tlic 
calls, a s  suggested i n  Cavazuay v. C ' h a m y ,  51 N. C.. 361 " I t  sccru. most 
dangerous to c a r r y  tlic exception to tlie general rule of law." Tlie pri11- 
ciple is clcarly statrtl  a l ~ d  ri~aiiitainctl ill l a t w  ?asc2s. , ~ l ~ a f l c t ,  1 .  / l t r l / t i ,  
111  S. C., 1; B u c k n e r  c. ,lraderson, ibid., 572, 377; S112fcr c. Gayno , ,  
117 N. C., 1 3 ;  I laddoch c.  Lcary ,  148  N. C'., 378 ;  Bodtlze 1 ) .  Bond, 128 
S. C., 204; Tl'ooclard v. l larre l l ,  1 0 1  N. C., 194. W h e r ~  tllc locntiou of 
;I 1)articular (.all i ~ r  a tl(~,cl is ill doubt a ~ l t l  tl~(s oi)jcrt i \  t ' )  f i ~ ~ ( l  ollt \ \ I i ( ~ s ( ~  
tlie l ine is  a different principle prcrai ls .  T a y l o r  2%. Illentlozis, 175 S. C., 
3 7 3 ;  W i g g i n s  v.  Rogers, ibid. ,  67 ;  IiirX.pafriclL 2.. X c C r n t l , e , ~ ,  161  
S. C., 108. P a r o l  midelice is not :itlmissible "to fit the ( l~scr ip t io i i  to the 
thing," \ then the  calls i n  a deed nr r  unanibiguous a i d  t h e  lines sought to  
be established differ entirely f r o m  those i n  the  deeds. 

F o r  e r ror  i n  the atlmission of c~ridencc the tlefentlm~t is eiititl~'tl t o  a 
N e v  trial.  

FEDERAL LAND BANK O F  COLUMBIA, SOUTH CAROLINA, r. MRS. 
WILL GAINES. 

(Filed 1 March, 1933.) 

Rills and Notes I +Under facts of this case check not disbursed for 
benefit of payee because of insolvency of bank did not operate as pay- 
ment. 

Construing the Federal F a r n ~  Loan Act, it is h e l d :  the National Farm 
1,oan Associations provided for in the act as il1termedi:lries between the 
Federal Land Banks and borrowers therefrum is not the agent of the bnr- 
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rowers in transactions necessary to tlie closing of loans approved by the 
I.:nlcl H;~nl;s. :ti111 where n l onu  lias I~ecn t~pprowtl a n d  in ( ~ I o B ~ I I : '  the 10:111 
the Land Ba111i's clle~li for the amount thereof has been endorsed by the 
borrower and by the association's agent and deposited to the associa- 
t i o n ' ~  credit, and only a small part of the l~roceeds are  distributed for 
the b'enefit of the borrower because of the later insolvency of the bnllli 
of deposit, the borrower is liable on her note and mortgage only for the 
amount distributed for her benefit, and upon payment of such sum is 
entitled to hare the note and mortgage canceled. 

, ~ P P E A L  by plaintiff f roin Schenck, J., a t  Apr i l  Term,  1932. of POLI;. 
Affirmed. 

T h i s  is a controrersy witliout action (C. S., 626) ,  submitted to  d ie  
court. upon a s ta temet~ t  of facts  agrced, nhicli  a r e  a s  fo l lons :  

I. T h e  Fcderal  h i i d  B a l k  of Columbia is a ~ c t l e ? n l  h i t 1  Cal ik 
chartcrcd. organized and doing busiiless under  the pro7 isiolis cf ail act 
of the Coligreqs of the Unitctl State. liiionn as  the  Fctieral F a r m  Lomi 
& k t .  

2. T h e  Columbus S a t i o n a l  F a r m  Loan dssoc ia t io i~  i j  a S a t i o n a l  
Far111 Loan Association cliartercd, orgaiiized and doiiig husines3 u n d w  
the terms mid pro] isions of the Federnl  F:lm Loan ,\ct. 

3.  0 1 1  16 August,  1930, X r s .  Wil l  Gaincs rnatle application t l ~ r o u g l ~  
the  ('olunihus Sat ior inl  F a r m  Loan Association to the Federal  Lailtl 
Bank  of Columbia f o r  a loan of one tliousand dollars ($1,000), offer111g 
as  w u r i t y  f o r  the loall a mortgage oil t v c i l t y - w ~ e n  (27)  acres of lar~cl 
in  Po lk  Cotulty, Sort11 Carolilia. T h e  appl icnt ioi~ n a s  approTed by tlw 
C o l u n ~ b u s  S n t i o i ~ a l  F a r m  Loan a ~ s s o c i a t i o ~ i  on 20 A\ugg.ust, 1030. :mc! oil 
tha t  (late Xrq .  G a i i x s  n ns admitted to inemberiliip i n  said -1ssociatio11. 
Tlic :rpl)iicatioil n as  a p l ~ r o ~ - c t l  hy the Fedcral  Land  Baiili of Coluinbia 
on 1 Octobcr, 1930. -1 copy of the application for  tlie loan is  attached 
to this  .tatenlent of facts,  made a par t  hereof, ~nnrlrcd Esh ib i t  ,\. 

4. 011 2 October, 1930. Mr.;. G a i i ~ c s  n a s  ail\isccl 1)y the F ~ t l w a l  Lmid 
Uniik of C'olumbiu of tlit al)proT a1 of her  application for  :I loan, ant1 ~ 1 s  

r e c l u c ~ t ~ ~ l  to qelert f rom a list of approrccl a t to rne j s  furnished lier by 
the h n k ,  a t t o r i q s  to p repare  a n  a h t r a c t  of tit le fo r  consideration of 
the Imilli. Mrs.  Gaincs cn~ployetl N e w - s .  Joncs and  Massenhurg to 
prepare tllc abqtract of title, and  they furriislietl i t  to the  hank on 
2,; October, 1930. 

.i. 011 3 Kolelnber, 1930, Mrs.  Gaines executed and dcliucred to the  
Federal  Lalld B a n k  of Columbia n note aiid mortgage f o r  the loail i n  tlic 
amount  of $1,000, copies of n h i c h  a re  attached to th i s  statement of 
facts. marked, respectirely, Exhibi ts  B and  C, and made p a r t  hereof. 

6. 011  14 S o m m b e r ,  1930, the Federal  Land B a n k  of Columbia setit 
to 3 f e k r s .  Jones and IL\Inssenhurg i ts  check oil tlie Commercial ~ a t i o n a l  
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Bank of Charlotte, North Carolina, dated l f i o ~ c m b r r ,  1930. for 
4945.00, payable jointly to Percy Leu is, secretary-treasurer of the C'ol- 
urnbus Xational F a r m  Loan Association, and Mrs. Will Gaiiieq, nit11 
instructions to tlie attorneys and to the secretary-treasurw of tlie Colu~ii- 
buq Sat ional  F a r m  Loan Assoriatiou for closing tlie loan to 31ri. 
Gaines. A copy of the clieck, n i t h  endorsements t l l ~ r ~ o n ,  is nttarlieil 
to this statement, made  art hereof, mnrkcd Exhibit D. Wit11 tlic cllcrl; 
\ \as sent a closed loan stntenient, to be filled in by the secretary-tre:l.uror 
of the Colunibus ,'\Tntioiial F a m i  Loan Associatio~i and signet1 by 1ii111 
nlitl Xrs .  Gaines. -1 copy of the statement as sent n.itli the rlicck i c  

attaclied to this statement, ~ n a d e  par t  hereof, aiid marked Exhi l~i t  E. 
The clicck represe~ited tlie proceeds of the loau after deductiilg fifty 
dollars ($50) for Mrs. Gnines' stock in  the Columbus Natiolxrl E:rrnl 
IA>RII I ls ioc ia t io~~,  three dollars m t l  fifty cents ($3.50)  for t ~ t l c  d(~fol111i- 
nation fee, and oiie dollar ($1.00) for title insurance premium. - ,I 

r .  l h e  clieck referred to in the preceding paragraph n.ns tleliwrctl 
by the attorneys to Percy Lenis. secretary-treasurer of Coluinbu, S n -  
tional F a r m  Loan Association, on 13  Norember, 1930, and n a s  lialicllecl 
by him as indicated in a letter nddresscd by Mr. Lewis under dntc of 
19 October, 1931, to Mr. hl. R. McCown, :1 copy of which is attacl~etl 
to this statement, marked Exhibit F, and made part  hereof. At tiit 
time of this transaction the Polk County Bank and Truc,t Company n as  
the only bank in Columbus, North Carolina. The  Polk Co111ity Bank 
and Trust  Company was open for business tllrougll F r i  lay, 2 1  S o ~ e i l i -  
ber, 1930, but failed to open for business on Saturday, 22 S o ~ e ~ n b c r ,  
1930. 

3. N o  p a p e n t s  on the loan ha\ e heel1 li~atle by Xrc,. Gaini's to  t l i ~  
Federal Land Bank of Columbia, :~ltliougli tlic Federal Land IZnnli of 
Columbia has demanded from Mrs. Gairlrs payment of the i ~ ~ t e r c i t ,  
TI hicli under the terms of the note rsecuted by lier was c ue 1 Dcccmbc~, 
1030, and of the interest and thc firqt installment of lbrincipnl. 11 h ~ c l i  
under the terms of the note were due 1 December, 1831 

I t  appears from thc lettcr r c f tved  to in paragraph f of tlie \t:rtemel~t 
of facts agreed, that  upon the receipt by him of the clieck l i ~ ~ n h l e  to 
the order of Percy Lenis, qec rc t a rx - t r eas~~r~r  of t l i ~  ( 'ol i i inbu~ Sat ional  
F a r m  Loan Associntio~i, and of Mrs. T i l l  Gaines, the s: lcl Fcwy  Lcni. 
;rtl\isetl tlie d e f e n d a ~ ~ t  1)y telephone that  lie liad recei~ecl the c l ~ e ~ l i  ant1 
that Iiw c~ncloraenlcnt n a s  required bcforr thc c l i c~~k  coultl 1w c ~ ~ l l ( ~ ~ o t l .  

1 lie defe~idmit there up or^ autl~orizecl Percy Lenis to \I ritc 11(,r ilaiiie 
on the back of the cl~cck, nhich  he did. The  check naq t h m ~  tlcpositctl 
ill tlie Polk County Bank mid Trust  Company to tliz credit of the 
("olumbus Sat ional  F a r m  1,on11 Alqsociatioli. The cherk a, 1):ritl 1,y r l ~ c  
hn~ik 011 v11irll it u a b  tlrann. S o  part  of the procc,cilh of .n i i l  c~llcc~lc, 
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except the sum of $54.23 which was paid for taxes on the l a i d  coiircyed 
by the mortgage, has been disbursed to or 011 the accouiit of the de- 
fendant. 

On the foregoing facts, the plaintiff contended that  the note and niort- 
gage esecuted by the defendant and now in the possession of the plain- 
tiff, are ralid, and that plaintiff is ?ntitled to collect from the defendant 
the full amount of said note, according to its terms, and that ~111011 de- 
fault hy the defendant in the payment of said note, the plaintiff has 
the right to foreclose the said mortgage; the defendant contended that  
neither the note nor the mortgage is valid, for tlie reason that she has 
received no consideratioil for  the note. 

The  court was of opinion that  the note and mortgage are valid only 
for the sun1 of $54.23, the amount disbursed by the Columbus National 
Fa rm Loan Association in payment of tases, and therefore ordered, 
:~djudgctl and decreed that the note and mortgage he canceled upon the 
payment by the defendant to the plaintiff of the sum of $54.23. 

From the judgment on the facts agreed, the plaintiff appealed to tllc 
Supreme Court. 

J .  S. S l a s s c n b u ~ g  ant1 I l a w y  D. R e e d  f o r  plainfi j?' . ,  
J I .  I?. -1IcCown for  de f endan t .  

C ' o ~ s o x ,  J. The trmisactions b ~ t ~ v e e n  the plaintiff and the defendant 
:IS tlivloscd by the statement of facts agreed appearing in the record 
\\tare c~oiitlncted ill strict accord with the prolisioiis of tllc act of ('011- 
gre.3 knonn as tlle Federal F a r m  Loan Act. I n  accordance with these 
l ) r o ~  isions. the defendant, who had applied for and accepted membersliip 
in tlie C'oluiilbus Sxt ional  F a r m  Loan Association, applied through said 
n+sociatioii to the plaintiff for a loan of one thousand dollars, offering 
:IS security for said loan lier notc for one thousand dollars, secured by 
a iliortgage on twenty-seren acres of land in Polk County, Sort11 Caro- 
lina. This application was entlorsed by the associatiori, and approved 
by tlie l~laintiff. Upon the delivery to it of the note and mortgage duly 
csccutcd by tlie defendant, the plaintiff transmitted to the Columbus 
Sat ional  F a r m  Loan Association funds to be disbursed by said associa- 
tioli to tlle tlefendant on account of the loan. 

Thc *aid associati6ii lias disbursed only the sum of $54.23 of said 
fu~u.le. The balance of said funds are on deposit in the Polk County 
Bank and Trust Company, and are not available for closing tlle loan. 
The defendant has received no consideration for her note and mortgage, 
escept tlie sum of $54.23, unless it shall be held that  the ('olumbus Na- 
tional F a r m  Loan Association rewired the funds from tlic plaintiff as 
the ngent of the defendant. 
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Als  we construe tlie prol is ions of the  Fedcral  F a r m  Loail l c t .  the 
Colunlbus S a t i o n a l  F a r m  Loan Alssociation v a s  not the agent of thc  
tlefentlant ill tlic t ransac t io~is  disclosed hy the s t a t e m w t  of facts  agreed. 
T h e  Fedcra l  F a r m  Loan Act p r o ~ i d c s  f o r  the orga~iizat ion of S a t i o u a l  
F a m  L o a l ~  Associations as  intermediaries betnee11 borrowers ant1 E'ed- 
cral Land  Banks. A11 applications fo r  loans f r o m  n Federal  Land  Dank 
must Le mncle through a S a t i o u a l  F a r m  Loail Associatioil. S o  loan call 
bc made  by a Fcdera l  Land  B a n k  directly to the borrower. Wheu  the 
application for  n loan h a s  been received 11y a Feders l  L a n d  Bank,  
through a Kational F a r m  Loan A\ssociation, and  approTed, t h e  a r t  r r -  
quires tha t  funds  to  close thc loan shall be transnlittetl  by the  Land 
B a n k  to the  A l s s o c i a t i o ~ ~ ,  f o r  disbursement to  the borrowel-. 

Under  tlic prorisions of tlic act, t h e  Xat iona l  F a r m  Lcan  Association 
is a public ngent, tlesig~lntetl by the act as  the intermediary between tllc 
l1a111: nlitl the borrower. I t  was so held i n  Fed. Land Ba,~lc c. S h t n g l e r ,  
IT4 Gn.. 3 5 2 ,  1 6 2  5. E., 81.5. a ~ i d  i n  BjorX~siam e.. Fed. Laizd Bod;, 133 
Tns l i . ,  436, 2-14 Pac.,  9x1. There  i s  no error  i n  t h e  jutlgmcnt i n  this  
case. I t  is 

-1ffirmctl. 

ROCKY RIOUST SXVIKGS AND TRUST COMPANY AXD URS. AXABEI, 
ROSS, ADMI;~ISTRATORS OF T. x. ROSS, DECEASED, V. mTNA LIFE IS- 
SCHANCE COBIPAKY. 

(Filed 1 March, 1933.) 

1. Insurance E d-Evidence of waiver of r ight  t o  reject application for 
reinstatement by failure t o  ac t  thereon i n  reasonable t ime held suf- 
ficient. 

Where, after the forfeiture of a policy of life insurance for nonpayment 
of premiums, the insured makes application with the company for rein- 
statement: according to the terms of the policy contract, and remits his 
clleck in the amount necessary therefor, and the insui-er accepts the 
ellecli, hut requires n plqsical examination of the insu~ei l  before rein- 
stating the policy, but notice of such requirement is not given the insured 
although twenty-one daxs elapse between the time the insured's agent 
received the information from the company and the t i n e  the insured 
was seized with fatal sickness: Held, the evidence is sufficient to be 
submitted to the jury on the issue of whether the insurer waived its 
right to reject the application by failing to act thereon witl~in a reasonable 
time. 

2. Trial E c- 
Although i t  is not required by law that the trial judge should state 

the contentions of the parties to the jury, C. S., 564, tlie practice has 
grown up in our courts as  a helpful and accepted procedure, and a fair 
statment of tlie contentions of a party will not be held for error up011 
esception. 
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CITIL ACTIOS, before Fl. izzel le,  J. F r o m  NASH. 
T h i s  cause has  lieretofore been considered by this  Cour t  i n  tn.0 ill)- 

l icds. the first reported i n  199 S. C., 1). 465, and  tlie sccontl rcportecl ill 
201 S. C., 17. 532, i n  ~ ~ l i i c l i  tlie facts  a re  set fo r th  i n  detail .  

One issue was submitted to the jury, a s  follolrs: "Did the dcfelidant. 
,Etna Li fe  Insurance  Company,  waive the forfei ture  of the policy of 
insurance S o .  5 -515133?"  T h e  ju ry  a n s ~ w r e i l  the issue, "Yes," ant1 
there was judgment upon the rerdict .  

Tlle t r ia l  judge instructed the  ju ry  as  follov s :  ( a )  "If vou belie1 c 
rlie defendant's evidence, SOU n i l l  a n s n e r  the issue 'So . '  " (b)  "If you 
find the  facts  to  be a s  testified by tlie defendant 's ni tncss  you ni l1 
ansn e r  tlie issue 'So. '  " 

Fro111 judgment e n t ~ r e d  the defendant zlppealetl. 

I~Ko(;L)E:s, J. O n  1 Sovei~i l )er ,  19.27, the policy of life ilisurancc of tlle 
tlccr~asctl, T .  S. Ross, issued by t h e  defendant colllpany, lapsed, subject 
to the contract r ight  of the insured to apply for  reinstatement as  pro- 
vitletl ill the policy. O n  7 Xovember, 1927, the gcneral agent of the de- 
f e l ~ d a n t  nt Raleigli wrote to tlie insured, calling his  attention to the 
fact that  he had a r ight  to subrllit a request f o r  reinstatement of his  
policy and s t t~ted,  "If you a r e  iiot prepared to pay  the ful l  amount  of 
tile l r c m i u m ,  $26.72, we ~ v i l l  be glad to accept a par t i a l  p a y n e i ~ t  of 
$10.00 niitl cxteiitl the balaiicc of tlie premium, if you n i l l  s i p  tlie 
cnclosctl ~ i o t c ,  par t ia l ly  filled out." O n  8 Sovember ,  the  insured signc.tl 
tlie ap1)lication for  r i~instatcinei~t ,  declaring i n  effect tha t  lie was ill 
good health so f a r  as  lic kiiew, and cnclosed therewith a clleck for  $10.00. 
0 1 1  10 Sol-ember,  tlic g e i ~ c r a l  agent acknowledged receipt of tlie clieck 
niitl t l ~ c  applicatioil fo r  rcinstatemelit and for1varcled the  same to tlic 
lioi~ie ofice of the defendant a t  Har t ford ,  Connecticut, where it  war  
rce ive t l  on 1 8  X o ~ e r n b e r .  O n  21 S o r e m b c r ,  the home officc rcferretl 
tlie al)plicntioil fo r  reinstatement to tlie iriedical department .  Tlle mctli- 
w l  tlcpartnient required fur ther  physical esamina t io i~ .  0 1 1  22  S o w m b c r ,  
tlic liome office i~otifiecl tlie general agent a t  Raleigh t h a t  a complete 
ilictliral examination of the  i n s ~ ~ r c t l  was necessary before passing up011 
the al)plication f o r  reinstatemellt. O n  26 xorember, Upshaw, the  gcneral 
 gent a t  Raleigh, advised Bartholomen-, the local agent ill Sas l i~ . i l l e ,  
S o r t l i  C'arolina, tha t  a con~ple te  medical esaminat ion of t l ~ c  iiisured was 
recluiretl, "by one of tlic compan;v's regular esan~ii icrs ."  Tlic letter 
fu r ther  stated, "If  i t  is iiot conr-cnient f o r  you to attend to this mattcr  
fo r  us. kindly adl-ise us and TIT n i l l  be glad to wri te  to the insuretl 



tlircct." T h e  iucl~rctl  n a s  then living ill Sn i l iv i l l t~ ,  ~ ~ n d  he e\ i t lc~i~cc tli-- 
cloqctl tha t  t h e  ilieuretl "did not r e c e i ~ e  a n y  request fro111 M r .  L-~P~I:I\\ or 
the L1':t~~a Li fe  I i i w r a n c e  Co1111miiy, o r  all) of its reprcwntat i \e .  fo r  a 
1)liysiral esaniination." T h e  n i f e  of the insure11 tcstificd t h a t  11e "nc'nt 
to n orli el c ry  day. H e  na.; taken sick oil Mollday before C'11riqtma~ 
(2 )  Dcccnibcr, 1927),  and n as  carried to the hospital 011 T l ~ u r i t l a y .  N r .  
Rois  did 11ot l i a ~ e  a n y  illnc>s of ally kiiitl f rom the  t ime 11r~ 11ntl ail 
,rtt:~cli of g a ~ t r i t i i  or o t l ~ c r  illncqs ill J u l y  u p  un t i l  the time, I i r ~  naq 
t a h l  s i rk i n  1)ecelnber. H e  did not talic a n y  medicine of a n y  liiuil tha t  
I hiiolv of tiurinf: tllat time." Tllroughout thiq period of t ime Ilartholo- 
illen-. the  local ngclit, had  all office "right across tllc street f rom illy 
11u.bnntl'q office . . . n i t l ~ i n  a half blork," etc. 

( ' o n v q u c ~ ~ t l y ,  i t  is  clear t h a t  f o r  a period of appro, iinately t \ ~  e i ~ t y -  
t 1 1 1 t ~  (lay<, n h i l e  the iniuretl  n n s  apparent ly i n  good l ~ e a l t h .  no llotlce 
11 a -  p \ e ~ l  to hi111 of the requirement f o r  a medical exanlinatiou ant1 I I ~  

o l ) l ~ o r t u ~ l i t y  afforded for  complying nit11 the rcquest of t l ~ c  in.wcr 
pr ior  to 111s death. 1x1 the  meantimc, tlie deferldmlt, h a ~ i n g  ca-licvl the  
t*ht el< of the i~ieurctl  fo r  $10.00, retained the qame un t l l  af ter  tlcnth, 
T \ ~ ( w  a n  ofFer to  re tu rn  the  salne \ \as  made  to t h e  adm nistrator .  

.\utliority is  not lacking t h a t  under  c;uch c i rcu ins tanc~s  a I\ ai\c,r illny 
hc inferred by a jury. Couch Cyclopetlia I n s n r a l ~ c c .  Vol. 6. i c  ctioll 
1375. Lcchlcr  L..  J l o n t a n a  I n s u r a n c e  C'o., 156 S.  W., 271, 23 -1. L. R., 
1193; I,?fc cC. C a ~ u n l f ? ~  Co. of l ' e n w s s c ~ e  11. ,Vfrcc / ,  10:b Soutlierir. 67.'. 
In the la t tcr  case tlie Cour t  sa id :  "1Ience tllc authorities ha \  e i o u ~ ~ t l l y  
11cltl t h a t  untluc delay ill act ing upoli t l i ~  al)plicatioii, o r  fai lure  to c o n -  
111u11icatc to  the ~ n q u r e d  tlie fact  of tlie rejetation of his  app l ica t~on .  ma? 
: ~ n i o u i ~ t  to a n a i l e r  of fo rmal  requirclme~its, am1 operate as  a n  tffecti\tJ 
rcx\ival.'' See L o !  i t k  c. L i f e  A h x o c ? n f i o n ,  110 N. C., 9'1, 1 4  S. E., 506 ;  
(;aduud P. Itls. (lo., 179 hT. P., 67, 101 S. I!!., 616;  ( ' 0 1 1 ~  1 % .  f ( i t t ~ t t ~ ( , (  / a /  
I / ' ~ x r t l c ~ , s ,  161 ATT. C 1 . ,  105, 76 S. E ,  622. 

I n  the o p ~ n i o n  i n  a former appeal  i n  tlii, case, 201 X. C., 552, it  tlitl 
not appear  nl ien the  insured was striclieii with sicknezs o r  tha t  ~ ~ o t i c e  
of the requirements for  a new medical esan i ina t io~i  had  not bee11 coin- 
~ n u ~ ~ i c a t c t l  (luring the t ime he  n as apparent ly i n  good health. Tliercforv. 
it  1s the op i i~ ion  of the Cour t  t h a t  there was sufficient el idcnce to  be >ub- 
mit ted to t h e  j u r y  on the  issue of waiver, and  lience the vcrdlet i t  
tlcterminntive. 

I\loreo\t,r, tllc special i i~s t ruc t ions  given by the t r i a l  judge, r ienet l  in  
t l ~ c  light of the e\itlmcze produced a t  the  I ~ w r i n g ,  n e r c  more faror:11)1(~ 
than al l  the tcstinioiiy warranted.  

T h e  clefe~~clnnt esccpts to the  statement of i ts  contentions b- the  t r ia l  
jutlgc. There  is no law ~ e q u i r i n g  t r i a l  judges to  s tate  tlre col~tent ions of 
l i r ig :~~l t \ .  ' rhv .tntntc, ( I .  S., 364. clrjoiils thc  - ta t(  ~ n c l ~ t  of t h e  i t l c  I I ( Y ~  
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"in a plain and correct manner." However, the statement of the contc11- 
tions has  steadily grown into a n  accepted and helpful  body of practice 
i n  t r i a l  courts. XT1iile counsel have sometimes insisted, in  r a r e  instances, 
that  such statements were par t i a l  and  bore the tang  of the "stunip": 
~ i ~ r e r t h e l e s s ,  the  practice springs f rom a worthy and  iiitelligeiit effort to 
designate and clar i fy to the jury, the d e t e r m i n a t i ~ e  issues of fact.  Tliey 
tcnd to clear the battlefield of ~ m o k e  and noise. X r i t i n g  upon the  subject 
ill Clark T .  R. R., I 0 9  S. c., 430, 1-1 S. E., 43, . i r e r y ,  J . ,  declared : ' ( I t  
\ \ a s  not e r ror  i n  t h e  court to recapitulate fa i r ly  such contentions a >  
illustrated the bearing of the  evidence upon the issues. I t  is often hell)- 
ful,  if not necessary, fo r  the court to do so, in order that  they understand 
llmv to apply the law to the  testimony." 

S o  error .  

.J. B. BLADES 1.UJIUER COJIPAXT r .  THE FINANCE COJlPAKT 06 
AMERICA A T  BALTIMORE. 

(Filed 8 JIarch, 1933.) 

1. Appeal and Error J c- 
The findings of fact of the trial court in respect to serrice of summons 

are conclusive when supported by evidence. 
2. Process B d-Transient auditor of foreign corpora,tion held not local 

agent of foreign corporation for purpose of service of process. 
A traveling auditor for a foreign corporation who is a nonresident 

and who corers several states in the performance of his duties, and who 
is in this State intermittently and for short periods, is not a local agent 
for the purpose of service of process, the term local agent meaning a n  
agent residing in this State permanently or temporarily for the purpose 
of his agency, and the fact that such agent received money for the cor- 
lroration on a single instance does not alter this result, and service of 
process on such agent is not valid service on the corporation when such 
corporation has no property or place of business in this State. C. S., 
483 (1). 

APPEAL by plaintiff f r o m  Hawis,  J., a t  November Term, 1932, of 
CRAVEX. Affirmed. 

T h e  defendant cntered a special appearance and  moved to strike out 
n purported sen-ice of summons and  to dismiss the  action f o r   rant of 
~ e r v i c e .  T h e  officer's re tu rn  i s :  "Served 10/27/32, by  delivering a copy 
of the  within summons to F. J. Miller,  agent of t h e  F inance  Company 
of America a t  Baltimorc." 

T h e  defendant is  a corporation of the S t a t e  of Dela~vare ,  having i ts  
principal place of business i n  the ci ty  of Baltimore. I n  i ts  affidarits 
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I.LXI:EI< Co. 2.. FIYASCE: Co. 

tlic dcfencla~lt alleges tliat F. J. Miller is neither the p r ~ d c l l t  o r  other 
1wad of said corporat io~r ,  uor is secretary, cashier, t reasurer ,  director, 
~ i i a ~ ~ a g i l l g  or local ageut,  nor  ail agent fo r  tlie purpose of service of 
su~ii inons ~11011 the corporat io~r .  T h e  plai~i t i f f ' s  affida~.its allege t h a t  
Millcr is the defendaiit's agcwt fo r  the purpose of collecting 111011ey. 

Jutlgc H a r r i s  found the facts  to be as  follows: T h e  defendant lias n o  
office o r  place of business ill tlic S t a t e  of X o r t h  C a r o l i m  a t  this time, 
]lor has  it  11acl a t  a n y  otlier time, and tha t  i t  is  not now. and  was not 011 

2 7  October, 1932, nor  a t  a n y  other  time, engaged in bu.iness ill S o r t l i  
(':woli~rn; and that  i t  has  no property i n  this State .  

F. J .  Ni l lc r  is a resident of the  S t a t e  of Pennsylvania,  25 years  of 
age, employetl by the  defendant  corporation as  a tr:lveling audi tor  
under the  s u p c r ~ i s i o n  of i ts  t reasurer .  H i s  duties cousizt of examining 
the books and nccou~rts of his  employer's customers i n  vai ious states. H e  
: rr~i \ -cd i n  Sen. Gern  27 October, 1932, under  direction to examine the 
110olrs and  accomits of J. B.  I3ladcs Lumber Conipaiiy; 11c did so, made u p  
:r report t l iereol~ f o r  liis employer, aiicl on the‘ afterilooii of the  same day  
t!q~:utctl to pcrfoni l  similtu. duties ill various states, :IS lie had 1ml1  
lwtz\ i(,usly directed by his  employcr. H e  ~ i s i t e d  several other towns i n  
tliis State ,  e s a m i ~ ~ i ~ ~ g  books and accounts fo r  liis e n i p l o : ~ ,  but lie ~vwb 
only trnlisieiitly in  tliis State .  H e  n a s  not regular ly employed as  a 
cwllcctor of accoulrts, but on his  t r i p  to  X e w  B e r n  1 1 ~  was s p e c i a l l ~  
autllorizcd a i d  i~rstructcd by letter f r o m  I. Strouse, t r e a w r e r  of the de- 
f t~l~clw~lt  c.orporatio~i, to  collwt tlic account clue f rom tlie <J. B .  Blatlcs 
I , L I I I I ~ C ~  Co~lipaiij-.  or to collect such par t  of i t  as  lie could and to t r y  to  
g ~ t  110st-tlatctl cliccks fo r  sucli p a r t  as  lie was unable to collect ill cash. 
JIv csl~ibi tet l  tlic letter to J .  B .  Blades, prcsideiit of the  plai~i t i f f  cor- 
11uratiu11, and  nliile lie \ \ as  ill S e w  B e r n  the plaintiff corporatioli paid 
tu 11im tlie sum of $50 to be credited on its accoulit : ~ m o u n t i l ~ g  to 
m c x d  tliousalitl dollars due to  tlie defelldant corpo.atiolr, an(l lie 
cwcutcd n receipt therefor ill the name of his employer a ~ i d  fornardet l  
the l ~ a y i i e ~ t  to his  employer a t  Baltimore, u h o  retained i t  and  credited 
it  011 : ~ c c o u ~ i t .  Whi le  in  S e n .  B e r n  Miller solicited the  plailrtiff cor- 
11or:rtiolr to selitl additional business to liis employer, tliat is, to seiltl 
; x t l d ~ r i o ~ ~ a l  l ~ o t e r  and a c c o ~ i i t s  f o r  purc#llase or discouut u ~ ~ d e r  a n  existing 
caol\tract betwceii them. Other  traveling audi tors  of the  clefelidant cor- 
por ;~ t ion  liatl previously accellted payillelits f r o m  tlie plaintiff whicli 
Iiatl bteli credited to i ts  account by defendant. Other  traveling audi tors  
liacl l ~ r e ~ i o u s l y  likewise solicited additional business. Af te r  t h e  payment 
of $70 to ?IIiller the copy of sumlnons was delivered to liim. 

Upon tllese facts  tlie court  r a s  of opinion t h a t  Aliller JT as not such 
oficrr  o r  agelit of tllc defendant as  tlic stntute contemplates a n d  tliat t h e  
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tltalivcry of :r copy of the sunilllolls to h i m  did not constitute s e n  i w  of 
suninioiis upoil tlic defendant. and t l~crcupon  atljudgctl thnt tlicl :ictloi~ 
be tlismisstd. 

T h e  plaintiff rsceptctl ant1 alqwaletl. 

A\n . t \~c .  J. T c  a re  conrer~ietl  ]lot i o  n l u c l ~  with the a f i t l a ~  itq :IT 11 i:li 
the court's findings of fact  based upoil tlir a f f i t l a~ i t s ;  ant1 as thc f i ~ l ( l l l l ~ -  
a rc  :upported hy the evidence t h t y  a r c  as  conclusive ac tllc I c r d ~ c t  of :r 
jury autl a re  not subject to r e ~ i c w .  AIIatfh~u~u v. E l m / ,  143 S. p.. :W; 
( l o . ) .  1 % .  U O I I ~ C ) ~ ,  173 S. C'. .  36s; Tycr P .  L~rmbor Co.,  1 5 $  S. ('., 2 d i ,  
Tlnkcr  1 % .  K i t e  ,lfotoi,s, I~zc., 198 X. C., 73. 

Tlie pl:lil~tiff is  a domestic aud  the  defcndant a foreign cwrl)orat;oll. 
Tlie plaintiff undertook to br ing the tlefeiidant into court by the s e n  icc 
of p r o w s ~ q ) o i i  F. J. Miller.  Tlie question is  ~ x l i ~ t l ~ e r  the pretei~rlctl 
service was effectiw against the tlefnidmlt. 

Wlien a n  action is brought a g a i ~ ~ s t  a corporation the  s u n ~ m o l ~ s  shall 
he se r r rd  by drlivering a copy thcrrof to  the  president o r  other licatl of 
the corporation, s e c r e t a y ,  cnshicr, treaqurer, director, o r  mailaging 
or local agent of tlie corporation. L\ny person r e c e i ~  ing  or co l le t~ t~ng  
money in tliis S t a t e  fo r  a corporation of tliis o r  a n y  other S ta te  o r  R O T -  

ernrnent is a local ageut fo r  the  lmrpose of service; and  such serv1c.t. 
can be inatle i n  r e s l m t  to a foreigu corporation only nl ien i t  has  p r o p  
crty, or the cause of action arose, or the  plaintiff rrsitlcq, ill this Stntc. 
or n hen it  can be niadc personally nitliiri  the S ta te  upoli the 1~rc~~iclcl1t .  
treasurer,  or secretary. C. S., 453(1) .  

TfTas nlillcr a local agent of tlic defendant ? 1 1 1  ,lfoore v .  B c i ~ h .  92 
S. C., 591, tlie Cour t  sa id :  "The tern1 l o ta l  pertailis to place, alltl :I 

local agent to r r c e i w  ant1 collect money, e x  ci termini, means a n  agelit 
residing either pernianently or temporarily f o r  t h c  purpose of 11i. 
a g c n y ,  and n a s  not intended to embrace a mere transient agent." I11 a 
later case this  definition n a s  applied to a statement of facts  irnpressiwl> 
qiniilar to those i n  the  present case. T i n k e r  21. Rice X o t o r s ,  Inc., supra .  
T h e t l i e r  a person is t h e  agent of another  is  to be determined by tlie 
nature of the business arid t h e  extent of tlie au thor i ty  g i r c u  and  eser-  
cisetl; and to he a n  agent such person must  be regular ly employed ant1 
h a ~ c  sonic measure of control o w r  the  business, o r  some feature of 
the  busii~ess, elitrusted to him.  Tl'liitc7turst v. Kern, 153 N. C., 76 .  ,I 
r r a ~ e l i n g  audi tor  is not a local agent ( H i g g s  T. S p e r r y ,  139 N .  C.,  299) ; 
and a single instance of rcceivi i~g money can by no rcaso~iable  intcrpre-  
tation be considered t h e  ('receiving or collccting" of money on behalf of 
a corporation. Kc311y 7.. L c f a l c ~ r ,  144  N .  C., 4. 
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WARHES c. BOTTLIXG Co. 

r l ) o ~ ~  tlie authori ty  of these aiid other cases tlcnlillg v i t h  the subject 
the judgment of the Superior  Cour t  must be affirmed. Miller n as not 
a local agent of the defendant ;  lie is a iiol~resideiit ant1 n a y  "transic~i t ly  
i l l  this State" or1 n special a i d  restricted missioii; lie T T C ~  t to  S e w  B e r i ~  
oil z'T Octohcr aiid or1 thc s :me  (lay "tlepnrtecl to  perform :,imilar tlutics." 
:IS his cniployer 11nd directed. T h e  defendant lias never liatl a n y  pro1)- 
~ r t y  or officcl o r  p1at.c of bnsiiless ill this Stale .  tTudgnic~it 

-1ffirmed. 

K. I\'. WARRES r. 1,ITTLICTOK ORASGE CRlJSH GOTT1,ISG COJIPAST. 
IXCORPORATED. 

(Filed 8 JIarch, 1933.) 

1. Corporation G a-Assumption of debt contracted for corporate pro1)erty 
held not  u l t ra  vircs t h e  corporation. 

A contract executed by a corporation in the transaction of its business 
l ) ro~iding for the assumption by the corporation of a debt contracted 
I I ~  others for the purchase of property necessary to the p~~osccution of the 
corlmration's l~usiness is bindins on tlie corporation if authorized and 
1)roperly executed by it. 

2. Corporations G -Corporate seal is  not necessary t o  contract rxccutccl 
by general manager  i n  t h e  transaction of t h e  corporation's business. 

The corporate seal is not necessary to a contract esecuted hy the 
l~resitlent and general manager of a corporation under which the corpora- 
tion assumed a debt contracted for property necessary to the transaction 
of the corporation's business. 

3. Corporations G c-President and general inanagcr of t orporation had 
power t o  c\ecute contract in this  case u i thout  au th  wizntion of i ts  
directors. 

Tlie prceident m ~ d  general manager of a corporation lias the power. 
\\itliout antllorization of its board of directors, to bind the corporation 
Ily a contract incidental to its business which is executed in good faith 
and \111ich provides for the assumption by the corporation of a debt 
contracted by others for property necessary to the transaction of the 
corporate business. 

1. Corporations G e: Contracts A a-F>\tc.nsion of time ior payment of 
notes held sufficient consideration for  assumption of other debt clue 
Ikayee. 

Tlie estcnsion of time given a corporation for the payment of its notes 
is a sufficient consideration for the corporation's contract with the payee 
assuming a debt clue the payee which was contracted by its president and 
others individually for property necessary to the trawaction of the 
corporate business. 

A \ ~ ~ ~ ~ ~  by plaintiff f rom Alloorc.  i~ 'pec ia1  Judge, a t  13ctober Term.  
1032, of ~TALIF.I \- .  S e n  t r ia l .  



lu'. C.] SPRING TERM, 1933. 289 

011 14  November, 1929, the defendant purcliased property from tlie 
plaintiff a t  $32,000, and made a mortgage reciting the paynieiit of 
$12,000 in cash or other securities and the execution of notes for 
$20,000-oiie for $2,000 alicl six for $3,000 each. The iiote for $2,000 
was paid at maturity. On 31 October, 1931, the parties entered into 
negotiations for an extension of time for the payment of the note next 
tluc. The purported agreement of 31 October is as follows: 

"Littleton, N. C., 31 October, 1931. 
This agreement made this 31 October, by the Littletoil Orange Crush 

Bottling Company and N r .  S. TIT. Warren, as follo~vs: That  the note 
now or will be due on -1 Sovember, for $3,000 and interest amounting 
to $IS0 making a total of $3,180 will be extended with the understand- 
iug that we pay X r .  Warren $1,000 on above uote a t  maturity, and 
$1,000 in thir ty days from 4 Sovember, and thereafter $SO0 per month 
until the balance has been paid, we are also indebted to N r .  Warren, as 
interest $720 which will be paid as above stated. 

Signed : S. 5'. Warren. 
Signed: Littleton Olmige Crush Bottling Co., by C. E. Carter. 

Witness: R. W. Carter, Jr ."  

There is ericlelice that tlie defendant complied with the contract ex- 
cept as to the payrneilt of $720. The plaintiff testified that tlie 9720 
item "rrpreselits the illterest 011 the $12,000 notes, their individual 
notes." The individual notes were made to the plaintiff: $5,000 by 
C. E. Carter, $5,000 by Mrs. Bena Crockett, and $2,000 by Dr .  Carter. 

Tlie ~ l a i n t i f i  brought suit to recover judgrnent for $720 and a t  tl:c 
close of his e d e n c e  the court intimated that  lie could not recover. 
The plaintiff took a i~olisuit and appealed. 

J t i l i a t ~  R. A l l s b ~ ~ o o k  and Cromuell  1)uniel for plaintiif. 
George C'. Green for defendant. 

, I ~ a a r s ,  J. The only question is whether the eridence construed most 
favorabIy for the plaintiff should hare  been submitted to the jury. The 
notes referred to in the contract were given for the purchase of property 
necessary for the prosecution of the defendant's business, and the cori- 
tract under consideration was incidental to the business. Being inci- 
cieiltal, if it  was authorized and was properly executed the contract is  
binding on the defendant. Iiospital v. Nicholson, 189 K. C., 44. 

The corporate seal was not necessary. I n  U e r s h o n  v. V o r r i s ,  145 
K. C., 48, the Court, after saying that  the ancient rule that a corpora- 

10-204 
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ti011 could act only by its corporate seal bcc.11 g r c ~ t l y  rc'l:lst~l ill 
Inter tirucs, if,  intlced, not nliolly abrogated, al)provctl t l ~ c  f o l l o ~ ~ i ~ l g  
quotation from 10 Cyc., 1003: " E s c l u d i ~ l ~  tile opcratio~l of os1)re- 
statute<. a very cstelisive principle of tlip lax of corpornt OII., npl)lit.ablc 
to c w r g  kind of nri t ten contract csccuted os t c~ i~ ib ly  I)? :I cwrpor:~rio~l 
ant1 to every kind of act done by its officers and agcnts p~ofcesctllv i l l  i t -  
l)cli;tlf, is that,  when tlie officw or agent is tlic approl riatc. o f i t ~ r  or 
a g c ~ ~ t  to esecute a contract or do an act of a particu1:rr kintl ill I ~ h a l f  
of the corporation, the law presumes a precedent authorizntion, rcgu- 
larlg and rightfully made, and i t  is not necessary to protlucc 1 I ( ~ ( ~ I I ( Y ~  

of such authority from tlie records of tlie corpora t io~~.  al\\:~,v. p r u ~  i'lc'il 
that  the corporation itself had tlie poMer under its c1iartc.r or g o v c ~ ~ ~ i l l e  
statute to esecute the contract or to do the act." 

We find nothing in the evidence wliicli as a matter of Ian. rebuts the 
presumption of prcvious authorization. The plaii~tiff testified that 11e 
had attended a meeting of the directors held with referen7e to tlic a p e -  
nleiit on 20 October. The  defendant had five clircctors; only four of theii~ 
attended the meeting; Mrs. Crockett had not been not i f id  :~nd (lid not 
attend. The defendant insists that  as there is  no evidence of h v - l a w  
fising the time and place of the meeti i~g any pretended a ~thorizatiol l  of 
tlie contract by the directors is void, and for this positiou it cites 
l?n?~li t.. L u m b e r  Co., 116 N .  C., 828. I n  that case it was shon-11 tliat tlie 
meeting TWS held at a n  unusual time and placc and that  the agent ~vlio 
attempted to dispose of the property was the treasurer of tlie corpora- 
tion. The  contract in controversy in the present case wss esecutctl O I I  

behalf of the defendant by C. E. Carter, and witnessed by R. TV. C'arter, 
Jr . ,  who ~ v a s  a director. C. E. Carter held the positioii of presitlci~t, 
director, and general manager of the corporation. I t  Tyas in e\.itlc~lct~ 
that he had full authority with respect to the execution of contracts, 
notes, checks, and other instruments relating to the business of the 
defendant. 

The  president of a corporation is e z  vi t e r m i n i  its general agent. 
D a c i s  v.  Ins. Co., 134 N. C., 60;  Bunk v. Oil  Co., 157 S. C., 30.'; ' l ' r l i s f  

Co. 1;. T r a n s i t  Lines ,  198 N .  C., 675. The  term "general  gent" implies 
general powers; hence a general agent can ordiiiarily r lake colltracts 
for the company. Grabbs v. Im.  Co., 125 N. C., 389, 397. I n  Cardzueil 

. z3 .  Garrison,  170 S. C., 476, it was held that the endorsement of notes 
hy the president of a corporation was binding notwitl is t ,~ndil~g :I 1mo- 
lutioii passed by the directors that  no contract should l e  ~ a l i t l  u111ess 
it bore the sigiiature of the secretary and trcasurer. 

I f  it be granted that  tlie presidc~nt of a corporation as such has no 
power to bind the corporation by contracts executed hy hiin ill its 
name without tlie express authority of its board of direc ore, a gel~t.ral 
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mailager, if his authority is not limited, has power to bind tlie corpora- 
tion by contracts made in good fai th and within the corporate poner, 
ui thout ally resolution of the board of directors expressly authorizing 
tlie contracts. Lunzbe~ Co. v. h'lias, 199 K. C., 103. Upon the u11- 
disputcd evidence we arc of opinion that  the authorization of the dire?- 
tors v a s  not essential to the validity of the contract. 

I t  is argued, however, that  the plaintiff is trying to subject the 
dcfeiitlaiit to liability for the debt of individuals. Without deciding 
the cluestion let us coiicede the proposition that the debt the plaintiff is 
scekiiig to recover Jvas contracted by C. E. Carter, Mrs. Crockett, and 
Dr.  Car ter ;  the defendant, nevertheless, had the legal right to coutract 
for value to pay the debt of another. The contract sued on is supported 
by a ~ a l u a b l e  consideration-that is, the grant by the plaintiff to the 
defendant of a n  extension of time within which the defendant should 
pay the note. I n  Fawcett v. Fawcett,  191 K. C., 679, i t  was said:  "Any 
benefit to the promisor or any loss or detriment to the promisee is a 
sufficient consideration to support a contract. I n  Brown v. Ray, 32 
K. C., 72, it is  said that to make a consideration it is not necessary 
that  the person giving the promise should receive or expect to receiw 
:lily benefit; i t  is sufficieut if the other party be subjected to loss or 
i11con~-enience. il promise for a promise, a right, interest, or benefit 
n c c r u i ~ ~ g  to the one party, or forbearance, detriment, or loss given, 
suf-Fprcd or ur~dertaken by the other, is sufficient to constitute a valu- 
able cullsideration. I n s t l f u t e  v. Xebane ,  165 N .  C., 644; B r o ~ n  c. 
2 ' ( ~ y l o ~ ,  174 K. C., 423; N f g .  Co. v. McCormick, 175 N. C., 2 7 7 ;  
I;Jmum c. Lynch, 185 S. C., 392." 

Tlic tlcfei~dant liaviiig profited by the extension should not retain the 
hci~cfit alid at the same t h e  repudiate its obligation. Whether the trans- 
action \ \as usurious call be determined by a full disclosure of the facts. 

L-11011 the eriderice in tlie record we think the case sl~ould have been 
s u h i t t e t l  to the jury. 

S e w  trial. 

STATE O F  R'ORTH CAItOLINA A N D  SWAIN COUNTS V. E D  FLOYD ET AL., 

asn STATE O F  XOIITH CAROLINA A N D  SWAIN COUNTY v. HEIRS AT 

LAW OF W. E. QUEEN ET AL. 

(Filed S March, 1933.) 

1. Eminent Domain E b- 
Where condemnation proceedings are instituted by the State and are 

l~rosecuted to a final determination the State is deemed the owner of the 
Inncl from the commencement of the proceedings. 



3. Taxation D a-Property held withdrawn from t a u t i o n  tllrongh con- 
clcmnntion by State prior t o  date  of listing prolrerty f 3 r  taxes. 

77-licre condemnation 1)rocectlings are instituted by tl e State ac:~inst 
c.c.rt:rin ~rollel'ty for tlie pnrpose of incorl~ornting it ac; n part of the 
Grc;lt Smoky RIountnin xationnl Pnrli, clin])ter 4S, Public Laws of 3927, 
;tilt1 the report of tlie al~lrraisers is nfiirmetl by the clcrli upon npl~cnl to 
him upon escel~tioiis duly filed, and the owners clo not renlliii in l~oswssioii 
after the dccrce of confirmation: IIeld,  tlie land is wit11d .awn from t a x -  
tion by the so\-ereign a s  of tlic date of tho decrec of confirmntion, mid 
\~ l ic~re  rncli decree is entered in J:tnunry the lantl is not subject to tnxcs 
1istc.d :~;ainst it the follolr-ing AlIl'il altliougli tlie condei~ination proceed- 
i ~ ~ g s  war(, I I ~ I ~  ( l ~ t o ~ x ~ i ~ r t v l  1111til :t s u I ~ s e ( ~ ~ i ~ ~ ~ ~ t  dilte. : I I I ~  this  wilt is not 
altered 1)y t11c ~ r o ~ i s i o n  of the statute that the fee could not pass to tlie 
State until the payment of tlie award, nor the prorision l ~ r n i i t t i n g  the 
c.ommission to elect not to acquire the lands ercn nftci final jutlwnent 
when such right is not exercised. 

3. Taxation E a-Funds paid into clcrlr's hands i n  condemnation prorred- 
ing hcld not  subject t o  p a ~ m e n t  of taxes undcr facts of  this rase. 

Where in proceedings for the condemnation of land by tlie State under 
clinpter 48, Public Laws of 1027 for incorporation into the Great Slnohy 
RIountain Sational Parlr the clerk confirms tlie leport of the a l~ l~ra i se l s  
and retains the cause for adjudication of claims against tlie fum paid 
into the clerk's hands by the State as  compensation: IleTd, the county 
\I liercin tlic land lies is not entitled to the payment of t lacs out of sllcll 
fund uliere tlie decree of confirmation was entered prior to clate of the 
listing of tlie taxes and the compensation is paid subsequent to the l is t~ng 
clate. 

CIVIL ACTIOS, before Sinli, J . ,  a t  J u n e  Term, 1032, of Br x c o u u ~ .  

011 1 3  Scptcmber, 1020, tlie S t a t e  of n 'or th Carol ina ilistitutetl :L 

colitleniriation proceeding before t h c  clerk of the  S u p x i o r  C'ourt of 
Buncornbe County f o r  t h e  purpose of acquir ing t h e  lands of E d  Floyd, 
r 7 I .  C. Queen, e t  al., f o r  the  purpose of incorporat ing said laid as :I pa r t  
of t h e  Grea t  Smoky N o u u t a i n  ATational P a r k .  T h e  ~roccc t l i~ ig  na.; 
instituted aiicl conducted u i i d ( ~  and  by v i r tue  of chapter  4s) Publ ic  
Laws of 1027, and  acts amendatory thereto. Tlie respo~itlents filed an- 
swer admi t t ing  t h e  r ight  of tlie S t a t e  to  condcmi  t h e  l a i ~ d  for  i m - k  
11urposes but contested the  price to be paid. 

Conimissioncrs were duly appointed, who r i ~ w e c l  ant1 appraised the 
I:uid, making  a n r i t t e n  report  to the  clerk. T l ~ c r e a f t e r  ~ ~ x c e p t i o n s  were 
duly filed to  tlie r a l u e  placed on said lands by tho commissioners, and 
said exceptions "ncre l i w r d  and  passed upon hy the  clerk of tlie Superior  
Cour t  of Buncombe County on 27 J a n u a r y ,  1030 . . . and on 
said date  the  clcrk of the Super ior  Court  of Iluilcombe County colifirnlctl 
the report  of said conlmissioners and  entered judgmeni in accortlaiice 
therewith, adjudging t h e  value of the  lands as  fixed by the  cornmis- 
siolicrs." Tlie said jutlgrrielit coiitained t h e  followiiig clause : "That  tll? 
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foregoing entitled actions are retained for the purpose of adjudicntio~i 
of any and all claims which might be ascertained in, to, or against tlie 
money to be paid into tlie court by the petitioner, the State of Sort11 
Carolina, pursuant to the provisions of said judgment." The clcrk 
directed that tlie ralue of the lands be paid into the clcrl?s office by the 
petitioner, and the respondents appealed from tlie confirming judgment 
of the clerk to the Superior Court. Pending the appeal tlie sheriff of 
Swain Couuty filed a statement nit11 tlie clerk of tlie Superior Court, 
clainiiilg that on 1 April, 1930, the lands described in the petition were 
placed upon the tax list of Swain County, and tliat as a result Swain 
County was entitled to collect tases and penalties out of the compensa- 
tion awarded the owner and then in the hands of the clerk. 

The  tr ial  judge was of the opinion that the taxes and penalties consti- 
tuted a prior lien upon the compensation and tliat tlie funds were subject 
to such tax lien. From the judgment so rendered tlie respondents 
appealed. 

Jones CC W a r d  for respondents. 
F r y e  d Jones for S w a i n  C o u n f y .  

BROGDEN, J. (1 )  Was the land of the respondent subject to t a s  011 

1 April, 19302 
( 2 )  Does the tax constitute a debt of the landowner enforceable 

against the money in the hands of tlie clerk? 
For  compensation purposes the commencement of the proceeding 

 narks the time of the taking. Consequently, the owner of the land 
cannot recover for any improvement placed thereon or for enhancement 
thereof due to other causes. The obvious reason for such conclusio~l 
is that the first judicial act in the condemnation process is in con- 
templation of law, a setting apart  of the property for public use. Tliere- 
fore, if the proceeding is prosecuted to final conclusion the sovereign is 
deemed to be tlie owler from the commencement of the proceeding. 
I'ower Co. v. Hayes ,  193 K. C., 104, 136 S.  E., 353. 

The petitioner, Swain County, contends, however, that  the foregoing 
principle is not pertinent by reason of certain provisions in the Pa rk  
Act. These provisions are :  (1)  "Upon the payment of the award ren- 
tlcred in any process or proceedings the title to the lands . . . shall 
yest in fee simple in the State of North Carolina." ( 2 )  "After the 
final judgment . . . if . . . the acquisition of title to said 
land (is)  undesirable . . . . then the said commission shall be 
authorized to designate . . . its election not to acquire the title 
and not to pay the award," etc. 
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The foregoing clauses are not determinative. While the State does 
not get a fee-simple title until the payn~ent  of the awar,l, notwitlistili~d- 
ing, the status of tlie landowner and of the property is cstablished when 
the clerlr of the Superior Court, upon exceptions duly filed, confirmed 
the report of the appraising commissioners. This interpretatioii is rein- 
forced and supported by long prevailing declaration.; of this Court. F o r  
csample, in 8. c. Lyle, 100 N .  C., 497, 6 S. E., 379, it is writ ten:  "Ever 
since the ruling in R. R. v. Davis, 19 K. C., 451, decicled in 1537, after 
full argument and claborate aud exhaustive discussion cf tlie subject, it 
lins been deemed and acted on as the settled law in this State, that  
private property may be take11 under authority of the 13tate for public 
uses, upon just compensation to be rendered to  tlie omiier, to be ascer- 
tained in the niotle prescribed by law, and that the payment need not 
lxeccde such taking, nor is a jury iridispensnble in assessing the d:mages 
therefor." Jefjwss v. Gwenuille, 154 N. C., 490, 70 S. E , 919; II ighway 
C'olnmission c .  170ung, 200 K. C., 603, 158 S. E., 91. Nor is the fact 
that the P a r k  Conimission, even after final judgment, liad tlie power 
to decline to take the land, entitled to prevailing significance. Altllougli 
c~lothcd wit11 such right, the Corrimissiorl did not escrcist it, but pursued 
tlie poceetl i i~g to final conclusioii. I t  further appears that the judgment 
rclidercd by the clerlr and by the judge upon appeal contained a clause 
retaining the action for the purpose of adjudicatiilg "all claiiiis which 
inigl~t  be ascertained ill, to or against the money to be paid illto the 
court by the petitioner," etc. Upon this phase of tlie cascm, Swain County 
is asserting 110 clninl against money, but is contending that the land was 
subject to tax on 1 April, 1930. 

I t  is the tllouglit of this Court that  such position is untenable. Tllerc 
is no allegatiori in the petition and no findings by the tr i ,d judge teiidii~g 
to el~ow that tlic landowners remained in possession of the lands after 
the decree of confirmation by the clerk or that they received any rents 
or profits therefrom after commencement of the proceeding. Indeed, it 
is alleged in the answer of the landowners, which is a part of tlie record, 
"that tlie respondelits having surrendered possession of tlie lands in  
question to tlie State of North Carolina oil the date wid  petition was 
filed, and having filed answers, admitting the right of the State . . . 
to  condemn said land, your respondents aver and say that from and 
after said date they are not liable for any taxes thereon." Furthermore, 
it is provided in section 19 of the P a r k  h a t  that  "each judgrne~bt ren- 
dered in such proceeding shall bind the land and bar all persons claim- 
ing title to or interest," etc. 

Therefore, i t  is the opinion of the court that said lantls uerc  ~ i o t  sub- 
ject to tax on 1 A\pril, 1930. 
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The  secoad question of law is not pertinent. I f  the land on 1 ,\pril, 
1030, was riot subject to tax, i t  must necessarily follow that  no debt 
was created. That  is to say, tlie lalid was taken by the State by virtue 
of the power of emiiicwt domain prior to 1 April,  1930. Hence it wa.3 
~ ~ i t l i t l r a ~ ~ n  from tasatiori by the act of the sovereign. Tlie money waz 
not paid unti l  subsequent thereto, and, therefore, tlie same n a s  not 
tasable as the property of the landowner on 1 April, 1030. 

Swain County relies upon C a r s f a i $ z e n ,  c. P l y m o u f h ,  186 S. C., 00, 
118 S. E., 905; and Guilfortl u. Gcorgia Co., 112 K. C., 34, 1 7  S. E., 10. 
Sec, also, I-'roducts C'o. c. Ccmcnt  C'o., 200 K. C., 5'26, 156 S. E., 777. 
I n  the C a m f a r p h e i ~  case there was a sale of the property or a transfer 
of the title, but the property was not actually ~vi th t l ra~vn fro111 taxation 
by the sovereign through the process of condemnation, and the Guilford 
case iiivolved a claim for taxes duly l e ~ i e d  a i d  assessed against the 
assets of a n  insolvent corporation. Consequently, these eases are not 
applicable to the questions involved. 

Rewrsed. 

STATE O F  SORTH CSROLIiX.4 r .  CHBRIPIOiX FIBRE COMPANY 
ASD STVAIN COUSTT, iXORTI3 CBROLIR'A. 

(Filed S March, 1933.) 

Taxation D a-Liability for taxes arises on July first of each year. 
Construing chapters 427 and 42S, Public Lavs  of 1931, and C. S., 

1334(53),  it is held, t l ~ c  liability of a landowner for taxes arises on July 
first of each year, and where land has been conveyed to the State for 
public park purposes (chapter 48, Public Laws of 1927) by deed executed 
in April the land is not subject to taxes for the fiscal year beginning 
the folloning July, i t  haying been nithdraux from tasation by act of the 
State. 

CIVIL ACTIOS, before C'lcmenf, J., at  September Term, 1932, of 
B u l r c o a r ~ ~ .  

The  agreed facts are substniltially as fol lo~i  s :  
On 29 January ,  1930, the State of S o r t h  Carolina filed its petition 

iu the Superior Court of Buncombe County, praying for  the condemria- 
tion of certain lands owned by the defendant, Champion Fibre Coni- 
pany, for  park purposes, by virtue of the provisions of chapter 45 of 
Public L a n s  of 1927. S o  orders or judgments in  the cause appear ill 
tlic record, but on 20 April, 1931, the Champion Fibre  Company, con- 
vcyed the land to the S ta te .  The  deed was filed on 1 3  May, 1931, and 
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recorded oil 5 June ,  1031, and thereafter on 20 July,  1931, the State 
c o n ~ y e d  the land to the United States of -1mcrica. T h e  Clianipiol~ 
F i l m  Conipany did not list the l a l ~ d s  for  taxation on 1 .Ipril, 1931, but 
the officers of Swain County, where the land is situated, listed the snnic 
for taxation as of 1 April,  1931. S o  tax was paid nl d tlie land \ \as  
sold and purchased by Swain County. The  amount claimed by tlie 
county, togcther nit11 peualties and costs amounted t c  $12,380.01. 

The  tr ial  judge was of the opinion that  the said taxes \?ere not a lien 
11po11 tlic 1:intls nor a debt of tlie Champion Fibre C o r n p l ~ y ,  nut1 ordercd 
that  tlie tax certificates held by the county he canceled. 

From such jutlgnicnt Swain C o n ~ ~ t y  a p p d c d .  

I~Ro(.I)Es, J .  ~ ~ 1 1 ~ 1 1  docs the liability of thr  taspaycr for State mid 
c80unty tnxcs nrisc or begin with refcrcnct~ to taxes I~>riccl upon rcal 
cstatc 1 

I'rior to 1931 t l ~ c w  ~ c r c  vcrtain co11flic.t~ ill the rwenue  ant1 Ilia- 
('llin('ry acts with rcfcrcnce to the collwtion of taxes. By ~ i r t u e  of 
c~l~;rptcr 4.3'7 of Public L a w  of 1931 and chaptcr -128 tlicreof certain 
rlln~lgcs ha\-c bee11 made in tlic tnxiug laws. -1 dcfinite timc is now qct 
for 1 arious stcys ill tlir t a x i ~ ~ g  1)rocmb. Tl~cse  may bc c l a s d t d  as 
folio\\ s : 

(1) I n  quadrc1111ia1 asscss~nent years t l ~ c  value of rcal property s l~a l l  
1)c dctcri i i i~~ed on 1 J a n u a r y ;  in other years 1 ,lpril.  

( 2 )  The  l i s t i l~g  for  tasatiou with rcfcrcncc to o ~ r n e l ~ ~ l i i p  is fisccl :IS 

of 1 April.  
( 3 )  T l ~ c  Board of Equalization aud Re \ i rw  shall m7et  011 the third 

l louday in  J u n e  mid "complete their duties 011 or before the first Mon- 
day in  July" of each and every year. 

(4 )  Tlie board of county commiss io~lcr~  "sliall not later than tlic 
swontl Monday ill A1 i ig~~s t  levy such ratc of t a s  for said purposes as 
may he ncccssary," etc. 

( 5 )  -111 taxes le\-ictl and nsscsscd by any cou~i ty  "sliall br due ant1 
1~1yable  on the first N o ~ l d n y  of 011tol)er of the year in \\liicli so assessrtl 
:liitl l e ~  ied." 

(6 )  T h e  lie11 of t aw ,  shall attach to all real estate "a~lnual ly  oil tlic 
date that  such tnxcs are due and payable." 

I t  is contended by the State and tlie Clinmpiol~ Fibre Conipany that 
t l ~ c  l a ~ ~ d o n n e r  was not liable for  taxes listed by Swa 11 County 011 1 
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April,  1031. L p o n  t h e  other hand  Swain  County contentls t h a t  liability 
begins a t  l isting t ime on 1 Apr i l  i n  each year. 

Section 490 of chapter  427 of the  Publ ic  Laws  of 1031, provides tha t  
"State, county and  municipal  taxes ler ied for  a n y  and  al l  purposrs 
pursuant  to  this  act s l ~ a l l  be f o r  the  fiscal year  i n  wliich they become 
due," etc. T h e  only s ta tu tory  definition f o r  t h e  tern1 "fiscal year" 
is  C. S., 1334(53) ,  as follows: "The 'fiscal year '  is the  aimual  period 
for  t h e  compilation of fiscal operations, and begins on the  first day  of 
J u l y  and  ends on the 30th d a y  of June." T h u s  i t  is  apparent ,  t h a t  
welding tlie s ta tutes  together by established rules of correct intcrpreta-  
tion, t h e  fiscal year  and the  tax  year a r e  coternii~lons alld coiilcidcilt. 
Therefore, when the Champion F i b r e  Company paid tases  leried i n  
1930, such payment  col-ered a definite period f r o m  1 Ju ly ,  1030, to 30 
June ,  1931. Hence t h e  liability of the l a n d o n n r r  fo r  taxes fo r  the gcar  
I 0 3 1  arose and  began on 1 J u l y ,  1931. 

T h e  title t o  the  property passed to the S ta te  i n  ,ipril ,  1931, hp tlectl 
duly executed aild recorded, and as  a result t h e  propcrty n a s  n itlidran11 
f rom taxat ion by C O I I \ C ~ : I I I C ~  to the sowreign prior  to the d t ~ t e  of a t -  
tacliing liability, ant1 the rul ing of tlie t r ia l  jutlgc n a s  correct. Tliis 
I iew of the case eliminates a cliscussioil of tlie l tga l  effect of the filiiig 
of the petition i n  the condemiiatioii proceedi~ig. 

-Iffirmed. 

OF BASK O F  GATES r. 
C. I\I. EARLEL' AND OTHERS, STOCKHOLDERS OF THE PLASTERS SAVISGS 
BANK. 

(Filed 8 March, 1033.) 

1. Banks and Banking J a-Approval of stockl~olders of selling bank is 
not necessary to transfer of all its assets to anotlleis banlc for liquicln- 
tion. 

The transfer of all the assets of a bank, including the statutory 
liability of its stockholders, may be made to another banlr for the purposes 
of liquidation when tno-thirds of the directors of the selling banlr and 
tlie Corporation Conimission approve, sec. 4, chap. 47, Public Laws of 
1027, and the approval of the stoclih~lders of the selling banlc is not 
necessary. 

2. 13Rnks and Banking J c-Action to assess stockholders of bnnk which 
had transferred all its assets to another bnnk for liquidation is 
equitable. 

T h e r e  a bank has transferred all its assets, including the statutory 
liability of its stockholders, to another bank for the purpose of liquida- 
tion, an action instituted for the purpose of assessing the statutory lia- 
bility of the stockholders of the insolvent bank involves an accounting 
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and is equitable in its naturc, ovcr which the Superior Court has exclusive 
j~~risdiction, and a11 the stocltholders of the insolvent 3anlr are proper, 
if not necessary, parties, but no judzment can be rendered against them 
until the amount for which each sttxltholder is liable has been determined. 

~ T E . \ L  by the demurring defendmlts from pa?.1~er, .'.. at  December 
Term, 1032, of GATES. Affirmed. 

This action ~ v a s  licwd on t l ~ e  dcmurrer to the con p l a i ~ ~ t  filed by 
certain of the defendants. 

Tlie facts allcgcd in the coiuplaii~t are substailtially as follo\v%: 
On 11 March, 1930, because of its inipending insolveiicy, am1 of its 

inability for that  reason to continue its business, the Planters Sn\iilg, 
Banli, a corporatioil organized aiid doing business at Gates\ i l k ,  X. C'., 
untler tlie banking laws of this State, sold and transferrxl  all its asset> 
of every kind, including the statutory liability of its stockliolders to it- 
depositors and otlier creditors, to the Bank of Gates. I n  consideration of 
such sale a i d  transfer, tlie Bnnk of Gates, a co rpora t io~~  organized ailcl 
doi i~g busii~ess a t  Gatcs~i l le ,  N. C., under the banking laws of t h i ~  
State, assumed tlie liability of the Planters Savings Bank to its deposi- 
tors anti otlier creditors, aiicl agreed to pay the claims of such depositor. 
:uid other creditors in full. Before its consummation, the said sale and 
transfer was duly approved, as to all its ternis, by the bo,lrd of directors 
of the Planters Savings Bank, and also by thc Corporation Commission 
of North Carolina. 

Since the said sale aiid transfer, the Bank of Gates has paid the claims 
of all the depositors and other creditors of the Planters Savings Bank 
ill full. Tlie assets of tlie Planters Savings Bank have been liquidated 
by tlie Bank of Gates. The  proceeds of such liquidation ha re  not beell 
sufficient in amount to reimburse the Bank of Gates for tlie amount 
I\-liicll the said bail11 advanced for the payment of the claims agailist 
tlie Planters Sarings 13ank. There is now due the  B a i ~ k  of Gatcs on 
:~ccount of the nlnoui~t nllicli it has advanced to pay $,aid clainis the 
sum of $24,795.32. 

Tlie par value of tlie capital stock of the I'lnnters S<lvings Bank is 
$20,000. This capital stock is divitled illto -100 sliarcs, c : d i  of tlie par 
value of $50.00. Tlle tlefendants are stockliolders of the Planters Sav- 
iilgs Bank, each defentlaiit owning the i ~ u n ~ b w  of shares of stock alleged 
in tlie complaint. An assesameilt of 100 per rent, or of $>0.00 per s l i a r ~ ,  
on each share of the stock of the Planters Savings Bank will be requirctl 
to pay the amouiit now due tlie Bank of Gates. 

From judgment overruling tlieir demurrer, and allo~viug tl~eiii to 
file answers to tlie complaint within the time prescrib(2d by law, the 
demurring defendants appealed to tlie Supreme Court. 
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A. P. Godwin,  J .  X .  Glenn and J facLean  & Roclman for p la in t i f .  
P. 11'. i l Ic~lIul lan and J o h n  H .  Hall  for defendanfs .  

COSNOR, J. The judgment in this action is affirmed on the authority 
of T r u s t  C'o. c. Roscower, 199 N. C., 653, 153 S. E., 560. I n  that case 
the sale and transfer by the insolvent bank of its assets of every kind, 
including the statutory liability of its stockholders to its depositors and 
other creditors, to another bank, for purposes of liquidation, was ap- 
proved not only by tvio-thirds of its directors and the Corporation Com- 
mission, but also by the holders of two-thirds of its capital stock. The  
approval of the sale and transfer of its assets by the stockholders of the 
selling bank was not required by the statute under which the sale 
and transfer was made, and added nothing to its validity. A valid sale 
and transfer of its assets may be made by a bank organized and doing 
business under the laws of this State, to another bank, for purposes of 
liquidation, when the sale and transfer is approved, as to all its terms, 
by two-thirds of the directors of the selling bank and the Corporatioli 
Commission. The  approval of the stockholders of the selling bank is 
not required by tlie statute. Sec. 4, chapter 47, Public Laws of Sort11 
Carolina, 1927. The statute is not invalid for that  reason. 

This action involves primarily an accounting and for that reason is 
equitable in its nature. The accounting may be had only in the Superior 
Court. T r u s t  Co. v. Leggett,  191 IT. C., 362, 131 S. E., 752. A11 the 
stockholders of the insolvent bank are proper, if not necessary, parties. 
The  complaint is not demurrable for misjoinder of parties or causes of 
action. S o  judgment can be rendered against any of the stockholders 
until the amount for which each stockholder is liable has been de- 
termined. This amount cannot exceed the par value of the shares of 
stock owned by him, but may be less. There is no error. The  judgment is 

-1ffirmed. 

STATE v. SEATON PdTRICIi. 

(Filed S March, 1933.) 

Seduction B d-Supporting character evidence of prosecutrix must tend 
to establish her good character at time of alleged seduction. 

In a prosecution for seduction under promise of marriage the character 
evidence of the prosecutrix relied on as supporting evidence must tend 
to establish her good character a t  the time of the alleged seduction, and 
where tlir only "sul?portinc trstimony" wlied on is testimony of tlie 
prosecutris's good character t ~ ~ o  grars. prior to the alleged seduction, 
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nit11 no t e s t i n ~ o ~ ~ y  :IS to her charncter snl)sequent to th,it time, the eri- 
dence is insufficient to he submitted to the jury and cle-fendant's motion 
as  of no~lsnit slionltl have b t ~ n  granted. 

, > C R I ~ ~ I K A I ,  A C T I O S ,  l ~ f o r c  DLIII~C~S, ,I.. : ~ t  J n ~ l u a r y  I tw11, 1933, of 
WASIIIS~;TON. 

T h e  clefentinut v a s  i~ldictctl  fo r  srductioli under 1)roil1isc of niarriag:.cl. 
T l l c r ~  was a vcrdivt of gui l ty  follo\vcd 1)y n s t ~ i t c n c c  of  t\vo yt,:~rs ill 
the  State's prison. T h e  prosccntr is  tcstifitd t h a t  t h e  iiiiinornl rc>l:~tio~i-; 
l ~ c g a n  i n  Scptcml)cr, 1930. TIIP Stat(,  offcrcd four  \vitlle:;scs who ~indol.- 
took to tcstify as  to  tlic gootl cliar:wtc!r of prosccutris.  A\ l l  of t l i tw  wit- 
nesses t cs t i f i~d  tha t  the prosccntr is  l ~ f t  the cori in~unity "about four  
y ~ a r s  ago!" e w e p t  OI IP ,  ~ v h o  statctl t h t  slle went :l~v:~y in 19", : I I ~  t ha t  
11c (lid not k n o ~ v  anytlling about 1 i ( ~  a f te r  tliut. Morcorcr ,  a l l  of s:~itl 
nitncsscs stntcd on tlw wit~iess  s tand t h a t  they knew 11ot1iing ahout tho 
c.11alxctt.r of the  1)rosc~cutris ~ v i t l i i ~ i  a pcriotl of f o u r  .err$ pr ior  to tl1c3 
trial.  

Fro111 tlic judglncl~t  l)roiiounccd, tlic t l c f~n t lan t  ap~)enletl .  

BROLDEA, J. I f  ( > I i : ~ r a ~ t e r  CI ~ ( ~ C I I C C  is r ~ l i e d  UI)OII  cxc lus i~e ly  :I$ "su1)- 
porting testimony" i n  the t r i a l  of n seduction casc, must such callaratter 
c~yitlencc tent1 to establish good r1iar:ietc~ :rt t 1 1 ~  tinie of tlic t r i a l  or at 
tllc t ime of the  sctluctioil! 

E a c h  of tlic coiistitucnt c l c i i l c ~ ~ t s  of the (,rime of sctll~ction r c ~ ~ u i r ( > -  

who u~~t lc r too l r  to testify :is to the good ch:~rac.tc,r of the p:~oserutr is .  Tllc 
clritlcllcc tliscloscs t h a t  tlitr prosecutr is  ~ v c ~ ~ t  away fro111 Iioliie about four  
years pr ior  to the  t r ia l ,  and  n o ~ i c  of tl~ct n i t~ icsses  offertrti by the Stntc  
~ c i ~ t u r e c l  to  testify wit11 respect to licr r11ar;lc.tcr dilrillg s11('11 four-ye;ir 
period. I f  the  character eritleilce so given was suificicnt to constitute 
"supporting testiniony," tlicn the rcrtlict niust s t a n d ;  otller\rise tlic, 
motioii f o r  n o ~ ~ s u i t  slioultl liave beell gr;lntetl. 111 S. I ) .  l l o s s  s u p p o r t i ~ l g  
twt imong of innocence co~isistctl of proof ('that the c l ~ a r a c a t t ~  of tli? 
p rowcut r i s  has  aln a!-s bcc~11 good prior  t o  this  o c c u r ~ n c e . "  111 the 
J la lo i rcc  casc, 15-1 S. ('.. 200, 69 S. E:., '766, t l ~ c  ( 'ourt  dt,clarctl t l ~ a t  



"the lwoof of c1i:istity sl~oultl  relate to the t imc preceding the  seduct ioi~ 
or the tiill(> vlicii i t  hccame kuown, a s  it is mauifcst t h a t  her repu ta t io i~  
i l l  t l ~ a t  rcg:lrtl ~ r o i ~ l t l  11c injur iously affected by the offc~ise i t s ~ l f  wl le i~  
1~ T-calctl, and tlic w r y  cr ime nroultl thus  become the mealis of p r o t e c t i ~ ~ g  
the c r i ~ ~ i i i i a l .  ant1 tlw Illore notorious the scduction and tlie more es-  
t ~ n ~ i T - o l y  1 i ~ r  sliamc lititl been puhlislicd to t h e  norltl ,  the more certain 
uoultl 1)c tlw i i n m u ~ ~ i t y  f rom pu~iishmcnt ."  T h e  qucstiou i u r o l ~ e d  ill 
this :ippeal Mas firqt colrsitlered i n  S. c. r Jo l r~~ . son ,  G O  S. C., 151. Dis- 
cwcsii~g r11:lractt~r c ~ i t l c ~ i c c ,  tlie Court  sa id :  "The  question is  now prc- 
se~itctl ,  fo r  t l i ~  first tinie, i n  this  State ,  to u l ia t  t ime  shall the prosecn- 
tor's I~T-itlcucr r e f c r ?  to tlic t ime of the alleged cominissioll of the offense? 
or  to tli;it of the  t r i a l ?  T h e  authori t ies  r e f ~ r r e c l  to by t h e  counsel, seem 
to l c n l r  this qucstioli solnrln.liat u ~ ~ s e t t l e t l  i n  the courts of England  and  
of tllc States, v lwre  it  lias occurrctl. V c  think tliat, upon pri~lciple ,  i t  
ought to bc col~fi l~ct l  to tlic time n h c n  t l ~ c  cliarge was first made." The 
RLllllc iden v n s  elaborated ill h'. 1 % .  iSlpui./i?iq, 118 x. C., 1250, 24 8. E., 
533,  nllic.11 i ~ i r  olretl a prosecutioii f o r  slaiitler of a n  innocent woman. 
T h i s  c .av lioltls that  if a l)rosccwti5s doc.. not testify as  a witness that  
proof of Iior gootl clln~-actc'l, "woul~l  hart a1)plicd o l ~ l y  to  her  ~ * c y u t a t i o ~ ~  
1111 to tli!. t ime of t l ~ c  allegetl intcrcoursc n i t l i  tlie dcfentlaut"; and 
fur t lwr.  tha t  if the prosecutrix is a witlicss ill the case, her  general 
csl~ar:lctcr a t  the time of the t r i a l  m a y  be s l i o ~ r n  for  the  purpos: of 
. s u l ) p r t i l ~ g  or i m p a i r i ~ ~ g  the crctlil~ility of her  tc j t i lnoi~y as  a witness. 

1 1 1  tll!.> vase a t  bar  the  1)url)orted c11:wacter e r ide i~ce  rclatcd to tlie last 
two y l o r s  l ~ r i o r  to  the setluctioii and  approximately four  years pr ior  
to the trial.  @ol~sequeiltly the S t a t e  offered n o  evitlcnce tliat the char- 
~ ~ c t c r  of the prosecutrix was gootl a t  tlie t ime of the  seductiori. N a n -  
ifestly, tlie character cvidc~ice was too stale to  colistitute such "support- 
ing t c s t i ~ ~ ~ o i ~ y "  as  t l ~ c  s ta tu te  coi~templates  and  t h e  d e c i s i o ~ ~ s  require. 
'T l~erdorc ,  the luotioii fo r  uolisuit sliould l i a ~ e  becu allowetl. 

Hc\-crsetl. 

(Filed S March, 1033.) 

Insnrance J e-Where t.ncumbrance is paid off prior to  loss insurer may 
not avoid liability on ground t h a t  encumbrance violated terms of 
policy. 

A clause in a 1)olicy of fire and theft iusurance requiring that the 
insured disclose ally encumbralice or lien against the automobile insured 
is ~ ~ o t  :I valid clrfeuse to a11 action on the policy where an encumbrance 
on  the c.nr ill violation of the terms of the policy is paid off and dis- 
(~1>:1rwd prior to the owurrence of loss corered by the policy. 
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- ~ P P E A L  by defendant from Grady ,  J., at September Term, 1932, of 
HARXETT. KO error. 

On 26 ,Ipril, 1930, the plaintiff bought a Ford car from J. W. 
Thornton ( a  local dealer a t  Dunn)  on the installment plan a i d  gave 
him a conditional sales contract. At  the same time hct applied to the 
seller for insurance and the premium was included in the purchase price 
of the car. The  sale was financed through the Unirersal Credit Com- 
pany of Charlotte. On the same day (26 April)  the plaintiff gave H. C. 
Wooten a second mortgage on the car to secure $130. On  or about 
29 April,  1930, the defendant delivered to the plaintiff its policy dated 
26 April,  insuring the car against the hazard of theft and fire. The 
term of the policy was twelve months, beginning 26 J p r i l ,  1930, and 
ending 26 April, 1931. The car was stolen on Saturday night, 15 
Sovember, 1930, and was found on the next MTednesda,y almost totally 
destroyed by fire. The  plaintiff demanded payment of the insurance 
and the defendant disclaimed liability by reason of ,t clause in the 
policy which required the plaintiff a t  the time of applying for the insur- 
ance to make disclosure of any encumbrance or lien on the car. The  
plaintiff admitted that a t  no time after issuing the policy did lie notify 
the insurance company of the mortgage to Wooten; but Wooten testify- 
ing on behalf of the defendant said that  J. W. Thornton was present 
when the plaintiff executed the lien to Wooten and in fa:t furnished the 
paper on which it was writ ten;  that  Thornton was informed of the 
entire transaction and assured Wooten that  the policy wculd protect him 
just as it n.ould protect Wooteii. I11 response to the issuc~s subnlitted the 
jury found from the e~ idence  that  the defendant had issued its policy 
on the car and had knowledge of the second lien, that t w  plaintiff had 
discharged the lien before the car had been stolen, and that  the ralue of 
the car was $500 a t  the time it was burned. The court gave judgincl~t 
for the plailitiff and the defendant appealed. 

J a m e s  B e s f  f o r  plaintif f .  
R. L. Godwin  for defendaizf.  

A i ~ a ~ r s ,  J. The  second lien was not in  effect  hen the :ar was burned. 
I t  had previously been paid and discharged. The appeal is therefore to 
be determined by the principle enunciated in Cot t ingham 1 % .  Insurance 
Po., 168 IT. C., 259. The encumbrance suspended the risk. and the policy 
was r e ~ i r e d  when the encumbrance was discharged. The qucstion of 
Thornton's agency and the exceptions to the instructiors relating to it 
need not be considered. I t  would halye been erroneous to grant the de- 
fendant's motion for nonsuit. 

S o  error. 
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I:T.IJ.iH DASCY v. A\TIASTIC COAST LIKE R.iILROAD C0JIP.INT. 

(Filed 8 March, 1933.) 

Railroads D bEvii1cnc.r held sufficient to overrule nonsuit in action 
for clinnnges wsulting from collision at crossing. 

Evitleiicr tciitlin:. to show that  defendant's train al~proachcd a crossing 
\\.itliiu n city's limits a t  an escessire rate of speed through a heavy fog 
\~i t l iont  g i ~ i i i q  wni~iiiii:: by bell or whistle, and struck plaintiff's truck, that 
l)I:rii~titf stol)lxtl his truck before attempting to cross, but failed to see 
or 1io:tr tllc n1)proncli of the train, is hcld sufficient to overrule defendant's 
i n ~ t i o ~ i  ;IS of lionsuit, thew being no cridrnce that l3laintiff could not hare 
lle:i~~tl wilr~ii~i:. signals hy bell or whistle had such been given. 

*\PPI:.\I, h,v l~lxiiltiff fro111 I ) / )cc i~ ic ls ,  J . ,  at  Sovcrnbcr  Term,  1932, of 
E~(;3:~t~3113?:. Reversed. 

r x l h i s  is ail a c t i o i ~  to rccovcr t l a r ~ i a g c ~  for  pcrsoiial i l l juries suffcretl 
by plniiitiif w h c i ~  tlic niotor t ruck which 1 i i~  was dr iving \\.as struck I)!. 
tlefelitlai~t's t ra in  a t  a i.nilroatl crossiiig nithi11 the corporate limits of 
the city of Rocky Mouiit. 

r 7 1 lic al lcgat ioi~s i l l  1 1 1 ~  cwiipiaiiit that  plaintiff was i ~ i j u r e d  by tllc 
~lcgligcllcc! of tlic t l tdc~~tlai i t  a r c  clei~ictl ill tlie answer. Tlie dcfeiitlmit iii 
i ts nil.~n.r~r ;~llegetl that  1)laiiltiff L,v his O K I I  i~egligeiicc contributed to hi; 
i ~ ~ j u r i t ' s .  >illtl fo r  that  rcasoll is not ciititlcd to recover ill this action. 

Froill j l ~ t l g m e i ~ t  tlisil~issiilg the action a t  tlie rlosc of the evidence 
offcretl by tlie ploilltiff, tlie plai i~t i f f  appealed to the S u l ~ r e m e  Court .  

C l o s s o ~ ,  J. Tllc evidei~ce offered by tlic plaintiff a t  the  t r ia l  of this  
actioii tci~tlctl to show tha t  defeiidal~t 's t ra in  approached the crossing at  
;I s lwc~l  of fo r ty  to fifty miles pt:r liour, tlirougli a heavy fog, without 
giviilg ~ v a r ~ l i ~ ~ g  of i ts  approa~11  by riiigiug tlw bell o r  blo~ving the whistle 
on tlie ciigiiie, or othcmvise; i t  also tended to show tha t  plaintiff stopped 
the t ruck ~vliicli lic was tiriving a t  a tlistaiice of twelve or  fifteen feet 
froill the tlefeiitlilirt's t r > ~ c l i ~ ,  a d  looked :md listciiecl fo r  a n  approaching 
traiii. H e  iicitlicr lieard nor saw a t rain,  a i d  tliereupori drove his  truck 
oil tlie t-rossii~g. I ) ~ ~ f e i i t l a i ~ t ' s  trail1 appeared suddeilly out of tlie fog and 
strucalr plai i~t i f f ' s  truck, before he lmcl driven off tlie crossii~g. There  was 
evicle~icc tc i idi i~g to slion. t h a t  because of the fog plaintiff could not see 
fo r  illore tliaii one I~uiitlretl to oile liuildretl a d  fifty yards i n  the  
directioii fro111 which the trail1 was npproacliiiig the crossi~lg. There was 
110 cvitlt3lw t(li~dilig to s1101v thiit plaiiitiff could not 11:lvc heard the  
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r inging of a hrll  or t h e  blowing of a whistle. Plaintiff did not drive 
on tlie crossing un t i l  lie had  assured hinisclf by the exercisc of liis 
senses of sight a n d  hear ing  t h a t  no t r a i n  was appronching the  c.rossii~g. 

There  v a s  error  i n  the  judgment dismissing tlir  action as  of nonsuit 
Bzrfner v. X. l?., 199 S. C., 695, 155 S. E., 601. Tlic j u d g n ~ c n t  muqt be 

Reversed. 

STATE v. ANDREW CARTER. 

(Filed 8 Mnrch, 1933.) 

Homicide G a-Evidence in this  prosecution for  l ~ o m ~ c i d e  is held in- 
sufficient to resist defendant's motion as of nonsuit. 

Evidence tending to show that deceased was in an xdvanced stage of 
pregnancy and was found dead lying on hm bed where she had evidently 
been placed, i t  being impossible that she could have died in such position, 
that she was purging some a t  the nose and mouth and a small quantity 
of bloody fluid was oozing from her vagina, but tliat she was not in labor 
wlien she died, witli medical opinion testimony that  she died from a 
blow on the stomach, but that no bruises were found inside her body 
upon an autopsy, tliat the defendant, the deceased's husband, had been 
indicted for assaulting the deceased on previous occasions, but that  he 
did not return home on the night of her death until eleven o'clock, when 
according to his testimonr, he found the door latched and went to his 
father's house for the night and did not see his wife until the nest morn- 
ing wlirn lie found her dead, antl that def'entlant did not view his wife's 
body after it  had been removed to the undertaker's est:~blishment is held 
insufTicient to be submitted to the jury, and a nonsuit is entered by the 
S u ~ r e m e  Court on appeal. C. S., 4643. 

 PEAL by defendant f r o m  F~izzelle, J. ,  a t  Alugust  T e r m ,  193.3, of 
BERTIE. 

Criminal  prosccutioii tried upon indictnicnt c l i a r g i ~ ~ g  thc tlefe~ltlnnt 
witli thc murder  of liis n i fe ,  Lottie Carter .  

T h e  record discloses : 
1. Tliat  Lot t ie  Car te r  died a t  her  liolne sonletinie d u ~ i n g  the night of 

9 August,  1932. H e r  body was found the nes t  m o r l ~ i n g  about 7 3 0  
o'clock, f o u r  to six hours  a f te r  death. S h e  was lying on the bed, par t ia l ly  
cowred  with a sheet. H e r  in fan t  clhild n a s  playing on the  bed beside her .  
She  was i n  a n  advanced stage of pregna~icy-within itbout a week of 
confinement. T h e r e  was blood under  the  pillow and  on tlie bed. T h e  
deceased was purging some a t  the  nloutli and  nose, and a small quan t i ty  
of bloody fluid was oozing f r o m  her  vagina. S h e  was I ot i n  labor. antl 
her body h a d  apparent ly been placed on the bed. Slic could not have 
d i d ,  quietly and  without moving, i n  tlie position she was in .  On tlie 
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afternoon before, the deceased had run some hogs out of the firld. alid 
had been warned by her father-in-lav against such violent exercise. 

2. The  coroner, v h o  is a physician, testified that  in his opinion, n 
blow on the stomach, above the navel, caused the death of the deceased. 
On cross-examination, he testified that  an autopsy 11-as performed and 
"no bruises found inside the body." This n a s  after the body had been 
embalmed. 

3. The  defendant had. on two previous occasions, been indicted for 
assaulting his wife. H e  was away from home on the night in question. 
Returning around 11 :00 o'clock and finding the door fastened with the 
button on the inside, according to his testimony, he went to his father's 
house, about 400 yards away, ~11d spent the night. The next morning. 
he pushed the door open, and upon seeing his wife, jumped back and 
exclaimed : "Lord, she is dead." 

4. The defendant did not view his wife's body aftcr it had been re- 
moved to the undertaker's establishment. 

Verdict : Guilty of murder in the second degree. 
Judgment : Imprisonment in the State's Prison at hard labor for a 

term of not less than eight nor more than ten years. 
Defendant appeals, assigning crrors. 

STACY, C. J. The e~ ideace  does 110 more than raise a suspicioll, ~0111~- 

what strong perhaps, of a hon~icide and the defendant's guilt. This i i  
not enough on a prosecution for murder. S. T .  Eceref f ,  194 S. C., 442, 
1-10 S. E., 22. The demurrrr  to the evideuce will be sustained, antl jutlg- 
nlent of nonsuit entered here, C. S., 4643, on authority of the followi~lg 
cases: S.  v. Church ,  202 N. C., 692, 163 S. E. ,  874; S. v. J o h ? ~ s o n ,  100  
N. C., 429, 154 S. E. ,  730; 5'. v. B a f f l e ,  198 N .  C., 379, 151 S. E., 927; 
hf. L ~ .  i ~ ~ o i n s o ~ ~ ,  196 Pu'. C., 100, 144 S. E., 555; b', 1%. L l ~ o n f u r / ~ i ~ ,  195 
S. C., 20, 141 S. E., 285; S. 1 . .  l'r[n(p, 152 S. C., 785, 105 S .  E., 330; 
A'. 1 % .  Ehodes, 111 K. C'., 647, 15 S .  E., 1038; 9. 1 % .  Goorlson,  107 S. ('., 
798, 12 8. E., 329; S. v. Brackville, 106 S. C., 701, 11 S. E., 284; S. 1 % .  

.llassey, 86 3. C., 660; 8. v. Vinson, 63 C., 335. 
The failure of the defendant to view his wife's body at the ulidrr- 

taker's establishment was no stronger circumstance than the failure of 
the defendant in S .  v. Birkmaa, 198 S. C., 545, 152 S. E., 630, to 
provide suitable burial clothcs and a casket for his nife's funeral. 

Rerersed. 



(Filed 8 AInrcli, 1933.) 

Appeal and Error F c-Motion for certiorari must be supported by tran- 
script of rccord and appellee must bc giren noticc 0 1 '  motion. 

111 order to support a motion for certiorari i t  is rccluilwl that appellnllt 
file transcript of the rccord proper and girr  npprllcc notice of the motion, 
m~cl alrpellec's tr:lnscript of rt.cord filed on motion to clocliet and dismiss 
cannot arail  the : ~ p l ~ l l a ~ ~ t  on his motion for ccrtioruri. Iiulcs 17 mil  ::4. 

STACY, C. J .  F i l i ~ ~ g  t r a ~ ~ s r r i p t  of record propcr as  b a 4 s  f u r  cc,  l t o ~ a r i  
is required to acquaint  the Cour t  with ln~owledge of tlie l ~ e ~ ~ t l c l i c y  of the 
n c t i o ~ ~ ,  tha t  l ~ o t i c c  of appeal  was duly given, and  that  t!lc s:~nic 1 ~ 1 s  not 
been abnndo~ictl.  I ' i f fmun  11. I i imbci . ly ,  92 S. C., 5 6 2 ;  S. v. E'woucr~r, 
111 C., 872, 19 S. E., 630; U d e r  1 . .  f i a r e ,  192 S. C., 755, 136 S. E.. 
113 ; I l l ~ ~ c l ;  2.. Ellis, 1 9 3  K. C., 540, 137 S. E., 5%. Eut r ies  of appe:ll 
11cct1 not appear  i n  Iralrc~as corpus  procrc t l i~~gs .  I n  r e  C ' roo~u ,  17: S. C., 
455, 95 S. E., 903. 

Tlic t e r f  ioraiv was iniprovicle~~tly q rm~tc t l .  Rule ::4. S o t i c e  is rc- 
quirrtl  21s well a s  filing t r a ~ ~ s r r i p t  of record prolwr. I t  appears  tha t  
plnintiff had  a b a ~ ~ d o n e t l  his  appe:rl a11t1 W:I* apparent ly relying upon a 
subscqucnt order of the jutlgc, 1111til thc p r r ~ c i ~ t  inotio I to docket a1111 
tlismiss the appcnl \ \ : IS  filed in  this Co1u.t. 
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The  transcript of record filed by movant on its appeal will not enure 
to tlic benefit of respondent, because the two appeals are not from the 
same judgment. Tlic respondent gave uotice of appeal from the judg- 
nieiit of nonsuit. The  movant appealed from the order entered sixty 
clays thereafter. 

The motioii to docket and dismiss plaintiff's appeal is well founded. 
Kespoudent's rights, if any he  lion have, may arise in subseque~it 
proceedings. 

Xotion allowed. 

0. I). H I S S A S T  v. S J I E R I C B S  FIRE A S D  JIARISD INSURANCE 
COJI\IPAT\'Y ET AL. 

(Filed 8 March, 1933.) 
Sew Trial C c- 

The trial court is nithout authority to vacate a judgment of nonsuit 
:~nd grant a new trial after adjournment of the term a t  which the case 
nns tried except by consent. In this case such order was entered by the 
trial court when called upon to  settle the case on appeal. 

A1~~'~.U2 by defendant, Almeric.aii F i re  and Marine Insurance Coin- 
l ~ n y ,  from G'ratly, J., at  Chambers ill Smitl~fieltl, 10 December, 1032. 
From JOHKSTOS. 

Ciri l  action to recorer 011 i~lsuraiicc policy, tried a t  the September- 
October Term, 1932, Johnston Superior Court, which resulted in judg- 
nleiit of nonsuit, and from which plaintiff ga re  notice of appeal. Plain- 
tiff's statement of case on appeal aiid tlefendaiit's counter-case were both 
filed in apt time, and duly sent to the judge for settlement. The fol- 
lowing order n-as entered 10  Deceniber, 1932: 

"This cause coming on to be heard a t  Smithfield, S. C., for the pur- 
pose of settling the case on appeal, and this court having carefully con- 
sidered the counter-case as rriade out by the defendants, aiid the court 
being of the opinion, upon said coutiter-case, and the case as made u p  
and served by the plaintiff, that a ncw tr ial  should be ordered, and that 
it is useless to put the parties to the cspelise of ail appeal; now. up011 
the facts admitted in the two 'cases' as  made up by the parties, and also 
in the discretioil of the court, it  is ordered that the rerdict and judgment 
entered in this cause at the September-October Term, 1932, be aud the 
same is set aside, and a new tr ial  ordered upon the same or some other 
proper issues. 

This 10 December, 1932. HESRY ,I. GRAUT, Judge Presiding." 

From this order the defendant, American F i r e  and Marine Insurance 
Company, appeals, assigning error. 
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A .  J .  F l e f c h  ~r f o ~  de f endan t ,  A m e ~ i c a n  Fire a n d  J l a r i n e  Insuran<,c  
Cmnpa i l y .  

STACY, C. J .  Laudable as  his  purposr  inay h a r e  l m n ,  tlie lcarnctl 
judge was without au thor i ty  t o  raca te  the judgment of nonsuit ant1 
grmit a new t r ia l  a f te r  adjournnieiit  of the term at  ~ r h i c l i  the case \\.a< 
tried, cscept by consent. L l c c e p f a n c c  C'oi-p. v. J o n e s ,  203 K. C.. 533; 
Eisanai* 2'. S u t t l e m y r e .  193 S.  C., 'ill, 138 S. E., 1; Dunn v. 7'ayior ,  
187 S. C., 385, 121  S .  E., 659. 

Tlic order, tlwrcforc, f r o m  wliicli the  d e f c ~ ~ t l a ~ ~ t  appeals, will l ~ e  
stricken out.  

E r r o r .  

E. 11. ROI,I,ISS r .  S. E. ROGERS ET AL., CONI\IISSIOSEBS. 

(Filed 8 JIarch, 1!333.) 

JIandamus A b:  Schools D f-Jlandamus to con~pel payment of a&li- 
tional salary to county school superintendent held vrlaor in this caw. 

JIantlnlnus will lie only to compel performance of a legal duty by a 
1);~rty l i a ~ i n g  a clear legal right to demand perform:lnce, and the w i t  
is erroneously granted on petition of a county superintendent to compel 
the levy of tases for tlie 1)ayment of an additional salary to him as 
hnl~crintt~iitle~~t of a bpeciill-('lii~rter scliool district n'11t.i~ the mnttrr ih i l l  

tlis1)ute l)et\reen the board of county comlnissioners a n l  the county board 
of education, and the boards hare not had a joint mezting nor the clerk 
of the S u ~ e r i o r  Court ctlllccl upon to arbitrate the inatter. 3 C. S., 560s. 

 PEAL by d e f e ~ ~ d a i i t s  f r o m  fIai .ris ,  .T., a t  O c t o b e ~  Terni,  1936, of 
VA~YCE. 

Application for  n r i t  of mandarnus, heard up011 dcrrurrer .  
I'laintiff is  superintendent of public instruction f o r  Vance County. 

H e  alleges tha t  lie was also e l e c t d  supc~ri i~tendei i t  of tlie schools of 
Ilendcrson T o ~ r i ~ s h i p ,  special-cliarter district, fo r  a t e rm beginiiiiig 1 
J u l y ,  1932, and ending 30 J u n e ,  1033, a t  a salary of $600 i n  addition 
to his salary as  county superinteiident. When  tlie scl ool budgets were 
11r.csc11ted to the  defendant board of c o u ~ i t y  commissioners, they declilietl 
to approve tlie i tem of $600, here i11 dispute, on t h e  ground that  the 
county was already paying tlie plai~i t i f f  for  llis ful l  tinie. 

There  was no joint meeting of the county board of d u c a t i o n  and  the 
h a r t 1  of c o u ~ i t g  coniinissioi~c~ra ill all effort to adjust  the difference be- 
tween them, nor was the  clerk of tlic Superior  C ' o u ~ t  called upon to 
arbi t rate  the matter  as  prorided by 3 C. S., 5608. 

I ' laii~tifi 's app l ica t io l~  f o r  in: t~idm~ius to compel tlic defenda~i t s  to 
l r ~ y  ~ l l f f i r i ~ i i t  t ; ~ x  to rover tllc salary itcm ill tlisputc \ i i I q  nllov etl, fro111 
I\ l i ic l~ ruliirg the tlvfcndn~its appcnl. 
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J .  11. B r i d g e r s  a n d  J a s p e r  B. R i c k s  for  plaintif. 
A.  .I. B~inn a n d  R i f t r e l l  Le. R i f t r e l l  for  de f endan t s .  

STACY, C. J. X a n d a m u s  is available against a board of county coni- 
missioners only to compel the board to  do something which it  is i ts  d u t y  
to do ~ v i t h o u t  i t .  T h e  wri t  confers no new authori ty .  T h e  p a r t y  seekiug 
i t  m u ~ t  h a ~ - e  a clear legal r ight  to  demand it ,  and t h e  board must  be 
u l ~ l e r  a legal obligation to perform the  act  sought t o  be enforced. Kei thcr  
of tliese prerequisites has  been shown i n  the instant  case. Poic,ers c. 
. Ishecil le,  203 X. C., 2, 164  S. E., 324; P e r s o n  v. Doughton, 186 S. C., 
723, 110 S. E., 481. T h c  wri t  was improvidently granted.  

Reversed. 

RAPJIOSD BIAXWELL AXD HAROLD MAXWELL, COPARTNERS, TRADIXG AS 

hIAXWT'ELL COJIPAST, v. THE PROCTOR AND GAMBLE DISTRIB- 
UTISG COMPAR'Y, a CORPORATIOS, AXD THE EASTERS BASIC AKD 
TRCST COJIPAKT, A BAXKIXG CORPORATIOX. 

(Filed S JIarcli, 1933.) 

1. Principal and  Agent A a-Fact of agency held sufficiently proven 
aliunde acts  and  declarations of agents. 

ICvidence that defendant transacted business with plaintiffs for a long 
period of time in accordance with the terms of a contract alleged by plain- 
tiffs to have been executed for defendant by its duly authorized agents, 
ib sufficient to show ratification by plaintiff and constitute evidence of 
agency a l i w t d e  the acts and declarations of the alleged agents sufficient 
to render evidence of their acts and declarations competent, and the 
direct and circumstantial evidence of agency in this case together with tlie 
fact that the alleged agents were present in court and did not deny 
plnintiffs' testimony as to their acts and declarations is held sufficient to be 
submitted to the jury. 

2. Samc- 

The nianner and time in which the evidence aliunde as to agency may 
he introduced is largely in the discretion of the trial court. 

3. Principal and  Agent C f- 

The unauthorized acts of an agent must be ratified in whole or re- 
jected in  whole. 

4. Evidence D f- 

The fact that witnesses made inconsistent statements does not render 
their testimony incompetent, but affects only their credibility, nliich is 
for tlie determination of the jury. 
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5. Damages B L31easure of damages for bread1 of contract will be 
determined as of time of breach and not as of time of performcmce. 

The measure of damages for the breach of a contract is, the loss suffered 
by plaintiff a t  the time of the breach which was witlijn the re~sonable 
contemplation of the parties, ant1 not the loss :IS of the‘ ' in~e  for l~cr forn-  
ance under its terms. 

0. Contracts E d-I~~struction relating to waiver of brctach by plaintitf 
held without error. 

The charge of the court in this action for breach of contract in reslmt 
to waiver of breach by plaintiffs by placing another shipping order with 
defendant is hcld correct, considering the charge as  a whole, and the jury's 
verdict that sucli action did not constitute a waiver is ul~held, there 
being evidence that  the order was placed only for the rurpose of obtnin- 
ing service on defendant by attachment. 

7. Trial E e- 
Where in an action for breach of contract the defendant desires more 

specific instructions as  to the measure of damages he should aptly tendrr 
a request therefor. 

APPEAL by defendant, the  Proc tor  a i d  Gamble l)istributing C o m p a ~ ~ y ,  
a corporation, f r o m  F ~ i z z e l l e ,  J., a i d  a jury, a t  October Term,  1932, of 
CRAVES. K O  error .  

T h e  allegations of tlic romplaint  and  the er idrncc ou the  par t  of 
plaintiff were to the effect: T h a t  on or  about 28 February,  1929, plain- 
tiffs made  a contract with defendant, a D e l a ~ v a r e  corpc~ration, through 
certain of i t s  agents, whereby the  plaintiff became tlie sole represeutat i re  
and dis tr ibutor  of the defendant 's soap products i n  cer tain terr i tory 
comprising five counties ( C r a r e n ,  Oiislow, Jonrs ,  Painl ico and Cnr t r re t )  
i n  N o r t h  Carol ina.  T h e  said contract contained certain c o n d i t i o ~ ~ s  t ~ n J  
agreements, among which were:  T h a t  the  defendant contracted ant1 
agreed t h a t  plaintiffs should be tlie sole representatires or distributor3 
of i t s  goods i n  said terr i tory;  t h a t  defendant would not sell i ts  products 
to  local o r  retai l  t r ade  except f o r  t h e  account of plaintiffs,  a l l  of sucli 
orders o r  sales t o  be filled f r o m  t h e  warehouse of plaint iTs;  tha t  defend- 
an t  would furn i sh  a local salesman to ~ o r k  and contact the retai l  t r ade  
i n  said territory, making  sales f o r  the account of plaintiffs and  ship- 
ments  to be made  f r o m  plaintiffs' warehouse i n  K e w  B e r n ;  tha t  tlie 
drfendant  would protect plaintiffs on all  declines i n  prices of said goods 
so t h a t  the marg in  of profit provided i n  the  contract niiglit be available 
to  plaintiffs on al l  re tai l  sales between tlie wholesale prices and retai l  
prices; t h a t  the contract should extend f o r  a n  indefinitcl period of t ime 
nntl so long a s  the  contractual relations were satisfactory, and  i n  tlic 
event i t  should be desired to  discontinue the contract,  tha t  proper notice 
would be given plaintiffs by the defendant and  t h a t  the  tlefelidnnt ~vould  
rr l iere  plaintiffs of a l l  goods on hand  or give shipping orders fo r  such 



S. C.] S P R I S G  T E R X ,  1033. 311 

goods at the time of the termination of the contract. The  relations ill 
said contract exteiided for more than one year, that  is, February, 1939, 
to ,2pril, 1930, with full compliance of all the terms and conditions on 
the par t  of both the plaintiffs and defendant. I n  April, 1930, the 
defendant, without notice, breached its contract with plaintiffs and 
began soliciting local trade and retail merchants and making sales a i d  
delivery of its soap products from its ow11 warehouse in direct cornpti-  
tion with plaintiffs, and by selling its goods at a retail price for less 
thau the  holes sale price which they had required the plaintiffs to pay 
for said goods then in the warehouse of plaintiffs, and that up011 the 
discovery by the plaintiffs of that fact, they immediately requested 
that the defendant relieve them of the stock of goods then on hand in 
the warehouse of plaintiffs of the total value of over $6,256.66, ~vllich 
the defendant failed and refused to do, thus forcing the plaiiitiffs to 
dispose of said stock of goods on a competitive basis which the de- 
fendant was offering to the other trade in the territory and causing them 
to suffer great loss and damage in the sum of $3,132.83. The answer 
of the defendant denied the alleged contract and the alleged breach. 

The testimony of plaintiff, Raymond Maxwell, was to the ~ f fec t  that 
for several months prior to the contract McKenzie "had been selling 
Proctor and Gamble goods to local merchants about over the territory. 
. . . And about the 10th or 12th of February, 1929, he came in and 
said his wholesale distributor in New Bern was going out of b u ~ i n e s ~  
or had gone out of business; he said that  they had been handling all 
of his wholesale orders for him and that  he had to get a wholesale 
distributor in Kew Bern to take care of this territory, and they couldn't 
take care of the territory satisfactorily any other way, and that  he 
wanted us to buy their goods in carload lots and take care of the order. 
for the retail trade on their regular list prices. . . . H e  said that  
his company would never go direct to the retail trade any more, that 
they had decided that the proper way to distribute their goods was 
through wholesale merchants who bought in carload lots and that if n e  
would buy their goods ill carload lots that  they mould guarantee to move 
every case of their goods that  we purchased a t  their regular list price 
and that a t  any time that we had their goods i11 our stock and therc 
should come a decline in the prices of their goods that  the goods would 
be reported and that the company would issue credit memorandum for 
the amount of their decliiie. . . . McKenzie brought with him Klett- 
iier a i d  introduced him as Proctor and Gamble's representative. R e  
discussed the profits that we would have with Mr. McKenzie and 3Ir. 
Klettner at that  time. . . . It was understood a t  that  time, if the 
terms of the contract mere changed as to terminating the contract with 
us, they guaranteed to move every case we bought a t  their regular list 



price; after we had this agreement with Mr. Klcttller ant1 Mr.  JlcI<cnzic 
we bought a carload of their goods, or gave them spcdications for a 
carload of tlieir goods on this occasion that we are talkiq;  about. . . . 
The shipment n a s  billed from Proctor a i d  Gamble Di s t r ibu t i~~g  C O I ~ I -  
pany. . . . The (late of the invoice is 28 February, the inroiw and 
bill showing $2,505.07, is marked paid. . . . ,\fier we receircd 
the shipment, the first carload shipment, we receiwd a communicatio~r 
from the Proctor and Gainble Company of Atlanta, through tlie mail, 
which was an itemizcil iiivoice for tlie order g i r rn  to Klettner a ~ ~ t l  
McKenzie. Also a letter of 20 May, 1929, from the Proctor and Ganiblc 
Distributing Company, Atlanta, Ga., addressed "To all Distributors: 
Crisco Nercliandising Allowance." Among other "pufling" statemeut. 
is the following: "We believe tlie present time is an  opportu~ie one for 
your men to get extra heavy volume on Crisco a i d  wt. trust !ou will 
do everything possible to take ad~a l i t agc  of this offcr while i t  is ill 
effect. We feel sure your trade will do well to buy freely-atlrertisc 
and push it to the consuming trade, in ordm to tlerelop a greater busi- 
ness on this outstanding product-Crisco." 

Within about fourteen months period of the alleged coiltract, before 
the alleged breach, plaintiffs ordered about eight cars of soap and so;~p 
products from defendant. Tlie total inroice of the cars purchasetl from 
defendant during the period of the alleged contract amounted to $21,230, 
and when the alleged breach took place plaintiffs' stock 011 hand amounted 
to $6,256.66. The relationship co~ltirlued from February, 1029, to *\pril, 
1930. 

The witness, R a y m o d  Maswell, further testified : " ( 2 .  Tlieii dur i~rg  
that time what did Proctor and Gamble do ill coniiection with linntllii~g 
the goods in your warehouse and having you to sell mcl tlie gencral 
distributing! A. Why, he was complying with the terms of our agree- 
ment by turning his orders over to us to br filled from our stock. Mr. 
McKenzie was thc salesmail liere filling the orders througli our stock, 
turning the orders over to .us to be filled by us. . . . We figured 
our average profit, and it was running about sere11 per cent over and 
above the cost of the goods. . . . Abont 16 ,\pril. 1030, X r .  Mc- 
Kenzie called on us and informed us that  he had illstructions from his 
company to pool a car of their products to our retail cuetorncrs. . . . 
Q. What does he mean by pooling a c a r ?  .1. Sell a car of tlieir producta 
dircct to tlie retail dealers of the territory that we covertd a i d  on ~vhich 
we had an agreement. . . . Upoil receipt of this inforniatioii we 
talked about it for some time and told Mr. hfcKenzie that they were 
breaking their agrecnie~it with us. . . . At the timcm X r .  JIcI<enzie 
informed us that  he was going to sell our retail trade ill our territory 
direct ; tlieii we told liim we nanted him to move our stock, and he s:~iil 



S. C.] S P R I X G  T E R M ,  1933. 313 

lie would have to take that  up  with the company; he said lie would do 
what he could about it, but he would rather we ~vuuld take it up  direct, 
so \re wired the company direct; we called him down to the office 
that night of 16 April and prepared a wirc to the company which 11e 
read and which he agreed x a s  correct." 

The telegram to defendant a t  Atlanta, Ga., charging a violation of 
contract stated "As the terms of this agreement have been ~io la tc t l  
plcasc give us disposition this stock immediately." ,Iftcr sending tlic, 
telegram Mr. Stone, of the Atlanta office, called plaintiffs over long- 
distance phone. A letter of 21 ,Ipril, 1930, in consequence of interview 
\\.it11 Stone tvas sent to defendant "Atten: Mr.  Stone," and read:  
"Complying with your request in conversation with the writer on the 
tclcphone today, we beg to advise that our present stock of your good5 
is as follows: (setting same for th) .  We will thank you to give us 
disposition of this stock in accordance with our wire of the 16th to your 
Mr. S. R. Kane." 

,\gain plaintiffs wrote a letter, 2 May, 1930: ' (In response to pour 
request on telephone on the 21st (April)  we inmediately sent you an 
itemized list of your products by letter on tliat date, and to date we 
hare  ]lot received disposition of the car of your products which your 
~.eprcwntative sold the retailers of this city. You promised the writer 
that you ~vould fill these orders promptly out of our stock, and we will 
thank you to let us hare  disposition a t  once." 

Plaintiff further testified : "The Proctor and Gamble Company pro- 
tected us 011 every decline in price of their goods during the time that 
Jre continued under their contract arrangement. . . . Q. What in- 
formation did you haye, if any, relative to the decline of the Proctor 
: ~ n d  Gamble goods from the time that they breached the contract until 
the l m w n t  t ime? *I. Proctor and Gamble's price list." 

Plaintiffs offered in evidence price list of defendants, dated 1 July,  
1980 : ''This price list qupersedes all previous lists." Plaintiffs also 
offered ill evidence, another price list published by Proctor ant1 Gamble 
Distributing Company: "This price list supersedes all previous lists. 

. . Orders should be given to our salesmen or be mailed or tele- 
phoned direct to the Proctor a d  Gainble Distributing Company. . . . 
1'ricea subject to change without notice. . . ." 

I'laintiff, 1Caymond Maxwell, further testified: "Q. X r .  Maxwell how 
did you get the price list from the Proctor and Gainble Distributing 
('o111pa11y after the breach by them? -1. Proctor and Gamble Distrib- 
utiilg Company quit sending us a price list, and so in disposing of those 
goods we liad on halid, wliich we wrre bending every effort to get rid of, 
we would find out tliat the price of goods liad declined, and we nould 
get tlic Proctor and Gali~ble price list. The price list introduced here ill 
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crideiice were Proctor and Gamble's price lists; IW could get these lists 
from time to t ime; we had to meet the eompetitire price:; of Proctor and 
Gamble to dispose of these goods; we met the prices of Proctor and  
Gamble and sometimes sold them lower than that  to get r id of them; 
Ire made erery effort to dispose of the goods to our cusiomers siiice the 
cornpang TT-ould not relieve us of them; we still h a r e  some goods on 
llnnd; \re have been working orer these goods since 16 B pril, 1030; tliiq 
is October, about thir ty months or two and a half years;  we ascertai~i the 
loss from the sale of goods from our warehouse meeting the prices of the 
Proctor and Ganible price list. . . . I was furnished a price list 
regularly by Proctor and Gamble between February, 1929, and April, 
1030. . . . While lie (Mr.  McKenzie) was working under this con- 
trnct and agreement lie came in every week practically; our stockman 
took the stock, Mr.  McKenzie didn't take i t ;  I don't knom tliat Mr.  
XcKerizic knew nhere  we kept our stock; in April he came ill nnd 
told me lie was going to pool a car and thert>upon I called upon Proctor 
and Gamble to give me shipping orders for my 1,300 cases; this was 
olr 16 April, 1930; tliat is  what I allege to be a breach ,f the contract; 
whtw they broke the contract and went direct to the "ctail trade, we 
asked them to relieve us of our stock; thc~ pooling of the car x a s  a 
breach of the contract; I don't knom when they poo1,:d tlie car, but 
lie told me on 16 April, 1930, that  he  was poolil~g it.  At  that time I 
declared the contract breached and declared a cancellaticn and sent that 
telegram on 16 April. . . . Q. Were those the two men you niaclc 
your coutract w i th?  A. Yes, sir. Q. Now, Mr. Guion asb.ed yon whether 
the 205 cases ordered by you at that time were in :I pooled order. 
S o w  state why you ordered the goods at that time from X r .  McKenzie 
in a pooled car shipment? 'A. Why, we ord(ve(1 those goods becausc l ie  
couldn't find anything in this State belonging to Proctor and Gamble 
which we could attach to protect us against the loss we had sustaiiietl, 
illerefore, it  was necessary to get some goods to attach and, therefore., 
we ordered the goods bill of lading, sight draft  attached and, therefore, 
we ordered these goods. Q. That  was the only way you could get juris- 
diction? -1. Absolutely. . . . Proctor a i d  Gamble were a nonresi- 
dent corporation. . . . We bought and paid for approxiniately 
$24,230 worth of their goods between February, 1929, and -1pri1, 1030; 
we had just a small quantity of the shipment of June,  1928, when n e  
made tlie contract; we couldn't ha re  sold $6,266.66 woi-tll of goods a t  
the time this contract was breached if we could have put it up  and  
sold it in a lump sum;  couldn't hare  sold it for rery  much." 

Harold Maxwell corroborated Raymond Maxwell's testimony, and 
testified, in pa r t :  "Q. What,  if anything, did he (Klettner) say that  he 
would do about ally goods that was on his hands? ,I. And that hc would 
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( ' I . . \RJ<s~x,  J. Tlic d ( ' f ( ~ ~ ~ d : ~ l l t  i l i t l ' o d ~ ~ ? ( l  110 c~ ic l (wcc~ :tiid a t  tlic c1o.r 
of plaintiffs' c v i t l e ~ ~ c e  ~iiatlc a i n o t i o ~ ~  for  judgmcwt :IS ill case of n o i r ~ u i t .  
('. S., 567. 7 '11~ coiirt ol-crrulctl the motion ailtl ill tlli.; we Call w e  110 

c>rrnr. 
Tlic t lcfc~i t la~l t  cwl~tclitls tha t  ( (The  terminat ion of tliis niotioli must  

tltq)ci~tl upoil tlic coinpctc~icy of plaintiffs' e ~ i ~ l e i i e c  to  esta1)lisIi ( a )  
t*oilt~-nct ; niltl (11) its l)rc:~cli." Defendant  also coiiteiitls : "7'1iat tiicrt, 
\\.as 110 ~ o n i p o t ( ~ ~ i t  e v i d m r t ~  o f f ~ r c d  of the  contract.  Tlie 11-hole cvitlciic~t~ 
off'c,rt'tl by the plniirtiff's is to tlic acts and  clcclaratioi~.; of the  nlltgetl 
ap l l l t .  ~ r i t l l o ~ i t  l ~ r o o f  alilrli(lc of ngctncy." 

IV(7 t l l i l~l i  f rom the direct ant1 c i r c u n i s t a ~ ~ t i n l  ~ v i d c i i c ( ~  i i ~ t r ~ e l u ~ c v l  by 
~ ~ l a i i i t i f f s  t l ~ t  i t  was sufficie~it to shon- t h a t  M r .  Klcttnor and MI-. Me- 
I<cilzic nladc thc co~l t rac t  wit11 tlie plaintiffs, ns is allegctl 11y t l l m ~ ,  
nil  hclinlf of drfclltla~it corporatioil, a ~ i d  tliat the dcfcnd:~iit  brc;~clictl it. 
T11:lt tlic tlcfciitlnnt a t  i ts A \ t l a i ~ t a  brailcli carriotl out :iI. tllc ttwii:: n11(1 
:1gre~c1iieiits niatlc wit11 plailitiffs by Iil(. t t i~cr ant1 lTcICciizic, niltl t l ~ c r r  
\vas cvitlcurc of ratificntion. T h e  car-ninrks of agelic4y, rntificntioll, 
l)rc:lcl~, ctc., a r c  set fo r th  ill the  ahovc c v i d c ~ ~ c c  of plaintiffs. 

It n-:IS ill cl\-itlc~~cc that  3 l c I < ~ l z i e  n~i t l  I i l ~ ? t n c r .  nllonl plai i l t i f f~ coil- 
tc ,~i t l (~l  thcy mad(> tlic coiltract with, vwc ill tlic coi~rtrooni  a t  t l ~ c  t r ia l  
of this ac t io~ i .  '(Q. JV\r(w those the  two 111011 yo11 ~ i i : ~ d ( ~  your  c o i ~ t r : ~ r t  
lritli ? , \ ~ m v c r  : Ycs, sir." 

T h i s  is a civil action. Tliesc mcii did ilor go on the :;tn~id :111(1 tl(~11y 
:IS to n.hat plaintiffs testifictl v a s  the  contract nlatle bp them oil l d i a l f  
of tlie dcfciidant C O I I I ~ I I ~ .  T h e r r  wns e v i d e ~ ~ w  introduc(,d la tcr  to slio~v 
tlic agency aliwzclc. 

111 lI.alX,c~r I * .  TTralX.sr. 201 S. C'., : ~ t  1). I M ,  w f i n d :  ~ T 1 1 ~ t l i e r  tllc' 
c#linrge was t ruc  or  ilot, the fals i ty  of it  1v:is pecnliarly ~v i th i i i  t l ir  dc- 
fciitlant':: l r ~ l o w l ~ ~ l g c .  Tlic fact  tha t  she dill not d u t e  tlie damngiirg 
charge ~ n a d c  1)p pl:lintifT, i t  m a y  \)e t h a t  tliis n.ns :t silollt adinisaion of 
the  rliargc made  ; lgai i~st  licr. 111 IIzrclso~l 1 % .  Joi.tlt/tl ,  108 S. C., :1t 1). 
13, t l i ~  p a r t - ' s  fni lurc  to t e s t i f -  was regartled as  n (pregiialit c i rc~ini-  
stance.' I ' o ~ i ~ t ~ l l  T .  R i t ~ i c X ~ l a n i l ,  163  N. C., a t  p. 402;  111 ty l  1 I i 1 1 f o t i .  I S 0  
S. C., a t  1'. 213." 111 1.0 Tl'ill of B e n l c ,  202 S. C.,  6.':;. 

Tllc mailnrr  nlltl ti111c iii \vllicll tlic c~vitlciic~v rc!iiciir/(' :ti: tn ncc111c3p 
m a y  be i ~ ~ t r o d u c c d ,  is 1:1rg~~l,v ill t111, , l ivrct ini l  of 1 1 1 ~  cwi~rt I K  lmv. 
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T I I  1. C. IIandbook of Eridtmce (I,ockliart),  2il etl., sec. 134> nt 1111. 
Id;-S, citi11g llunierous autlioritic~s. is tlie follon.ing: "~\dniissions 1)y 
agents, niade while doing a r t s  witliin the scope of tlie ageiiry. a11t1 I Y -  

lnting to the business ill hand,  a r e  atlnlissiblc against tlie princip:~l.  Inlt 
wc11 atln~issions a re  not admissible to l)rovc the  agency;  tlie agtwry 1n11't 
11e sl~on-11 aliuutle before the n p c ~ ~ t ' s  adniiseione will be rccci~-cd.  It  
seem.; t h t  the judgc i n  his tliscrction might  :111o\\- tlie a t l m i s ~ i o ~ ~ ~  to lw 
introtluced conditionally brfore tlic agencGy was prol-etl, the p a r t y  i i ~ t r o -  
tlucinp the admissions pro~nis ing  to p rore  the agency af terwards,  autl 
i t  be i~ lg  understood tha t  u~ i less  tlic :jgency ~ v c r e  l~rovetl.  tlic i1t11nissio11- 
~voultl  be stricken out.  B u t  atlniissioiis by all agent, wade  subsequc'lit 
to tlic. completion of the t r a l ~ s a c t i o ~ ~  to nliicll they relatc, a r e  not :I(]- 
~ ~ i i s s i b l e  again,st t h e  principal,  c ~ c ~ t  thoup11 the agent continued to act fo r  
the same principal  i n  other matters.  T h e  tlcclarations and ntlmissio~lz 
of the agents of corporations a r e  go\-crned by the same principles n.hir11 
: ~ p p l y  to the agents of intlivitluals." BllcX,ncr 1 . .  C'. I .  1'. ( 'or j , . ,  1 0  
S. C., a t  12. 699;  Cred i t  C'o. c. G r c ~ ~ n h i l l ,  201 S. C., n t  13. 612. 

I n  A c c c p f a n c e  C o r p .  c. Fle f c l l c r ,  202 S. C.. at  11. 172, is the fo l lowi~lg :  
"111 tlieae cases i t  is held tha t  where tliere is el-idence t c n d i ~ i g  to show 
tliat a n  alleged agent has  repeatedly collected money upon debts owed 
to the  allegctl principal,  and  the alleged principal  has  received the molicy 
collected by t h e  alleged agent,  and  applied tlic same as  p a p l e i i t s  O I I  liis 
debts, the  inference is permissible tliat a n  agreenlent to  tliat effert has  
beell made  by  and  between them, and tliat tlie evidence is  suff icie~~t  to 
make out a p r ima  facie case of agency." B o b b i t t  c. L a ~ t d  C'o., 191  S. C., 
at 11. 328;  A t k i n s o n  v. H a r c e s f e r  C'o., 1 9 1  P;. C., 291; Scars ,  Rocbuck  d 
C'o. L'. Banking CO. ,  1 9 1  N .  C., a t  13. 5 0 5 ;  R a n k  v. S k l z ~ f ,  1 9 s  S. C'., 
389; B u c h a n a n  r .  C'arolina Pfores, Inc., 200 S. C., 792. 

I n  B o b b i t t  7;. L a n d  Co., supra ,  a t  p. 32S, is  the following: " I loh t~ ,  J., 
i n  Powe l l  c. L u m b e r  Co.,  1 6 s  S. C., p. 635, speaking to the  question, 
says:  (A general agent is said to be one who is authorized to act fo r  liis 
pr incipal  i n  al l  matters  concerning a part icular  business or e m p l o y m e ~ ~ t  
of a par t icular  nature.  T i f fany  011 ilgency, 11. 191. A n d  i t  is the  
wcognized rule  tha t  such a n  agent m a y  usually bind h i s  principal as  
to al l  acts within the  scope of liis agency, including not only the  
authori ty  actual ly conferred, but  such as  is usually 'confided to a n  
agent employed to t ransact  the  business which is  given h i m  t o  do,' 
and i t  is held that ,  a s  to  th i rd  persons, th i s  real  and  apparen t  authori ty  
is one and tlie same, and  m a y  not be restricted by special o r  p r i r a t e  
instructions of t h e  pr incipal  unless t h e  limitations sought to bc placed 
upon i t  a r e  k n o ~ v n  to such persons or the  act or power i n  question is  of 
such a n  unusual  character as to p u t  a m a n  of reasonable business 
lxudence upon inquiry as  to  the existence of the part icular  authori ty  
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rlainictl (citilrg nutlioritieq). T h c  l)on cr of a n  a g c ~ r t ,  tlicn, to hind his  
l ) i . i~lcip:~l  m a y  i~ lc lndc  not 0111- thc. authori ty  actual ly confcrretl. but thi, 
a u t l ~ o r i t y  implied as  uenal a ~ l t l  necessary to the proper  perfornlarrce of 
thv \ \or l i  i~i t ruqtet l  to lriin. mrtl i t  m a y  he fur t l i r r  cxtcntletl hv wason of 
:1c.t5 indicating authori ty  n.liic11 the  pr incipal  11as a p p r o ~ e d  or  k n o w  
i l ~ g l y ,  or,  a t  times, ~legligcwtly l)erniittctl the age it to do in the 
cwllrqe of his  cinployn~cnt," c i t i ~ r g  autlioritic~s. 

111  I'trrA\ c. T r u s t  ( 'o . ,  195 S. C., a t  pp.  453 a r ~ t l  436: "Speaking to 
thc, fnbjcct i n  Il'ogqouer r .  I ' i t h l i s l ~ l n ~  L'o., 100 S. ('.. 829, 1:30 8. E., 
609, it  n a s  s a i d :  'The defe~r t la~ l t   ill not bp p e r ~ i l i t t d  to rcputliate 
thc a r t  of i t s  agt3nt as  b c h g  beyontl the  icopt, of his  n u t l i o r i t ~ ,  a ~ l d  
:it tllc qamc t imc :Iccept t h e  benefits ar is ing fro111 n h a t  h e  has don? 
\\11ilv ac~tirlg ill i ts  bt~llalf.  SfutX i 1  c7trthr.r 1 % .  ( : r a ~ ~ c ~ l y ,  18; S.  C'., ,526. I t  
1. :I ru le  too veil c~tabl is l ied to atlrnit of cleh:~te t h a t  if a principal,  with 
full  l,l~o\\lctlge of rlir mater ial  far ts ,  taker and rrtnilrs t11c bcnefits of all 
~~lraut l lor izct l  :1c2t of liis agent,  he t l ierel~y ratifief .uch :113t, und with the, 

111~irrfit. he  must  i~c~ccasarilg acccpt the hurtlcns: inciclrilt thereto or 
u l i ~ c l i  n n t u r a l l ~  result therefro111. T h e  suhsta~ice of ratification is 
cw~ifirmation a f te r  c o ~ l t i w t .  2 C'. J . ,  467. It  i- al-o :I c.ettletl principlv 
of r:rtification tha t  t h r  ~ ) r i i l c i p a l  must  ra t i fy  tlie n l io l>  of lliq nge i l t '~  
ulrautliorized a r t  or not a t  all. H e  cannot nc7cept itq b t ~ l ~ f i t i :  a ~ i d  rrp11- 
tlinto I ~ Q  h~lrdclls.  H C I I ~ X  I , .  .Tu5f 1 1  P ,  137 N. ('( , 1). 375.' " 1 k 1 1 ' , 5 0 1 1  7'. R c I ) I ~ ~  . 
20:; S. C.. 36s.  

1 1 1  rcgnrtl to tllc question of the discrcpa~lcics i n  tlic phint i ffs '  te.;ti- 
1 1 1 0 1 1 ~  ill rcgartl to ciailiagc, this  was a matter for  tlie ju ry  to deterni i~ic .  

111 ( ' o l l ~ f t  1 , .  It. 12.. 198 9. C., a t  1). 762, citing i~umei-ous authoritic~s, 
+lic~:rki~lg- to t l ~ e  subject,  i t  1. s a i d :  "Iudeetl, i t  callnot he denietl tha t  
t l l t~ r t~  art' ilrconsistc>~lcier. if not dircvt conflicts. i n  t h e  t r s t i r l ~ o ~ ~ y  of 
O I I ( >  or t v o  wlt l~csses  i~~t ro t iucc i l  by tlic p1:rintiff. B u t  nl i i le  t h r w  ap-  
~ I : I W I I ~  inconsistencie> nl:ly hal-e affcctctl the  r re t l ih i l i t  of tlic n i t l i r ~  
t1rc.y noultl  not 1i:rl-e justified tlie ~ \ - i t l ld rava l  of their  testimony f rom 
tlrcl ju7.~.. T h i s  principle is rriaintai~ietl i n  a r~urnber  of our  cases." 

0 1 1  t l lr  i i~easlirc of daiiiagcs, the court helow charged tlir j u r y :  "The 
court i~ rs t rnc t s  you that  tlle rule fo r  the :~s,essnieilt of ti:~mages i n  a casc 
Ilk(, this  iz t h e  tlifferc~lcc between tlie c#olltract price and the f a i r  market  
1 d u e  of t h r  goods a t  tlie time of the alleged breach. . . . O u r  court 
11aq said i n  :L number of cases, aiid 1 an1 quoting rro\l-, g e i ~ t l e n ~ e n ,  f r o m  
:I caqe i n  106 N. C., X c C a l l  e. L u m b ~ r  ( 'ompuny ( a t  p. 603) : ( T h a t  
n h e r r  the  contract,' as  i n  this  case, 'is hrolien before the a r r iva l  of tlie 
tiiue f o r  ful l  perforniance and  the  opposite par ty  elects to consider it  i n  
that  light,  tlie market  price on  t h a t  d a y  of the  breach is  to govern i n  
the assessment of the damage. T h e  damages a r e  to be sclttled and  ascer- 
tailled according to tlie existing s tate  of the  market a t  the t ime the cause 
of a c t i o ~ i  arose, a ~ r d  not a t  the  t ime fixed for  tlie ful l  pwformance. '  " 
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I n  A I I ~ ~ ) g ~ ~ .  C.  L u f t r r l o h ,  195 S. C., at  p. 279, citing ~ i u n ~ c r o u s  an- 
tliorities. i t  is said : "The rulc  is too firmly cmbedtlecl i n  our  jnria- 
prutlciice to  need repeating, tha t  o r t l i ~ ~ a r i l ~  the anlount of loss ~ h i c l i  a 
p a r t y  to n contract would ~ i a t u r a l l y  ant1 probably suffer frorn i ts  11011- 

performa~ice,  and which was reaso~inbly w i t l ~ i n  tlie minds of tlic l)artic>s 
: ~ t  the t ime of its making,  i n e l u t l i ~ ~ g  such spec+il daniage. as  nlny bc wit1 
to arise tlircctlv f rom circumstal~ccs es i s tc~ i t  to the knon-lctlec of the, 

L 

~):lrties, and n-it11 reference to TI-hich the contract v a s  mntlc, is tlic nleay- 
u re  of damages f o r  the breach of said contract.  ( ' n m e j  1.. Dtrris, IS: 
N. C., 155, 116 S. E., 401. Such  was the rulc la id ( l o r n  ill the ccl(1hixtcvl 
cnse of f i n d l e y  v. Rnmendale,  9 E:scli.. 341, a11t1 this  c a w  has  ~ I W I I  roll- 
sistentlv followed bv us." 

T h e  defendant tenclered tlic th i rd  issue aq set out ill tlic record. a i ~ t l  
the court submitted th i s  as  follows: "1)itl the plaintiffs n a i r e  breach 
of colitract as  alleged i n  a n s w r  !" T h i s  v-as premised on tlie el idencc of 
t l i ~  "pooling car" shipment. W e  see no error  i n  the charge of the rourt  
be lo^\- on this  aspect. T h e  defendant i n  its prayers  fo r  instructions sub- 
mit ted no prayer  i n  regard to the measure of damage. I f  i t  desired n~ort .  
specific instructions, i t  is  well settled tha t  a prayer  on this  aspect shoultl 
have been reauested. 

T h e  defendant strenuously contends in  m a n y  of its esceptions alitl 
assignments of error  as  to the  charge, tha t  the  court below failed to  
declare and explain the law ar is ing on the facts.  W i t h  no eridence iutro- 
duced by the  defendant  and  only two witnesses fo r  the plaintiffs, the 
court's charge coniprisetl 21  pages, as  s h o ~ v n  by the  record. I t  i. 
complete as  to the law on e re ry  aspect and carefully prepared, it  tlitl 
~ i o t  inlpinge 011 C. S., 564. I t  gave the  contentions of both siclrs. 

111 DaCis I . .  Long, 189 S. C., a t  13. 137, we f ind:  "In S i ~ n l ~ o u ,  1,. 

Darenporf ,  130 S. C., p. 410, IT7alker, J., sa id :  ' I n  t h e  ahsencc of ally 
such request, we cannot s a r  t h a t  i t  was reversible e r ror  fo r  the court 
to h a r e  charged i n  the  general terms employed by it ,  especially in  n cnse 
like th i s  one, ~r l i ic l i  inrolres  so litt le complication tha t  a j u r v  could not 
well l i a ~ e  misullderstood the legal aspect of the  matter .  I f  a p a r t y  tle- 
sires fuller or more specific instructions, he must ask for  them ant1  lot 

wai t  un t i l  t h e  verdict has  gone against h im and  then, fo r  the first time, 
complain of thc  charge," c i t ing authorities. 

T h e  case was a simple one, both a s  to  l aw a n d  facts, a d  tlie coliteu- 
tions could be easily understood by  t h e  jury. I t  n a s  mainly question; 
of fact  f o r  the j u r y  to determine. Because a f te r  s ta t ing t h e  c o ~ i t e ~ ~ t i o ~ i s  
tlie court below did not then make a direct charge on tha t  par t icular  
aspect, n-e cannot hold i t  prejudicial o r  rerersible error .  

T h i s  action is typical of what  is said i n  Fosf( 'v  2 , .  -1llison Coyi , . ,  191 
S. C., a t  1). 1 7 2 :  "State courts a rc  e ~ ~ f o r c i l ~ g  contracts by foreign clni111- 
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; I I ITS q a i l ~ r t  i t s  ow11 r i t i z c ~ ~ s  a ~ i d  co r l )o ra t io~ i s  ns i t  s l ~ o u l d  (lo, bu t  11.11~11 

1.  Colitracts A e :  Electricity A a-Contract liniiting liability for ~icgl i-  
gcmce in fnrnishing clectricity held void as against public policy. 

A l~uhlic-serrice coq)oration maintni~ied  a lrrimnry ~ ~ i r c  cl~nrgecl with 
:I tlrntlly current of clcctricity along a highnay f rom wl~ ich  secol~tlary 
wires led across 1)laintifYs l~remises  to his warehouse, al l  of ~ rh i c l l  
electrical e q ~ i i l ~ ~ ~ l t w t  was furl~ishetl  and instzllled by and was  ulider the  
sole c o ~ ~ t r o l  : ~ n d  i ~ ~ s l ~ c c t i o ~ i  of the  clectric colul,any : IIcld, t he  electric 
( Y ! ~ I ~ ) : I I I ~ ' S  w r i t t ~ i i  r o ~ ~ t r : ~ ~ t  wit11 the  owner of the \var?liouse tha t  i t  
~ ~ o u l t l  ]lot Iw linlllc for  t l au~ : lg~s  wl~icli might occur 011 his property f rom 
c,lc'ctricity is  void, such co~i t rnct  being against  public 11oli1:y a s  relieving 
tllc vlcctric cwmlmny of negligelice in rcsl)cczt to i ts  duties to 1rrol)crly 
i~ l s t a l l ,  ~ ~ i n i n t : ~ i n  and  ii~sliect i t s  equilxnent. 

2. Rlc.ctricity .I a:  Segligcnce A c l l o r t r i n e  of rcs i p a  locluitur hrlcl 
to apply to fir? originating at clcctric fi\tln-c. 

111 : r ~ i  i ~ c t i o i ~  for d:i~n:~ges ajiailist a n  electric power compally, evidence 
t c ~ ~ d i n g  to s110w tha t  1)laintiff's \ ~ : ~ r e l ~ o u a c  caujilit fire n t  the point \\.here 
t l t~ftwtl:~l~t 's  \\'ire \\-as :~ttnclied to the wareliouse by a bracket, and tha t  
the wires, poles, bracket mid other electrical equipment were installed ant1 
~n: l i l~ t :~ inct l  by the 11owcr company and \\.ere undcr i t s  esc lus i re  co~i t ro l  
i111d i l~? ; l )~c t ion  is  sl~tficient t o  be submittcil to tlie jury under tlie d o c t ~ , i ~ ~ t b  
of rcs ipsn loquitzrr. 

3. Trial F: g- 

The  charge to  the  jury will be col~s t rued a s  a whole, and where it is 
fl,cc froin er ror  npclli such construction a n  cscel~t ion  tliercto will not be 
sus ta i l~cd.  

The clinrge in this case, \\.hen construed a s  a whole, correctly instructed 
the jury tha t  they must find tha t  tlic fire originated a t  defendant's elec- 
trical fixture before they could a p l ~ l y  tlie doctrine of yes ipsa  loqztit~tt ' .  

.\ITEAL by t l e f e ~ ~ d a ~ i t  f r o m  -l1ooi~c', b'pccia! Jzrt lge,  n n l  a jury. :lt 
Oc3tober S p e c i a l  T e r m ,  1032, of H.ILIF.\S. SO erro r .  

r 1 I h i s  i s  all a c t ion  f o r  ac t ionnblc  n c g l i p ~ c e  bro1ig11t 1)y p l a i ~ ~ t i f f  agnius t  
tl(d(,11(1:111t i111vgi11g (1:1111age. T h e  e v i ( l o ~ ~ ( ~ v  of p l a i ~ ~ t i f f  n.a.5 t o  tlle c f l w t  
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fell  illto tlic ~ v a t c r  u h a t  happened to thc v i r e s ?  -4. T h e y  n-ere p o p p i i ~ g  
:111cl shooting. Q. W h a t  happened to tlie \\Ires a s  they fell  into the 
water  or a f te r  they fell  into the  w a t e r ?  -1 T h e y  were popping :i]id 
you could see blue blazes flying f r o m  them. . . . I 11 0ltIc1 ocjj 1h1j 
1, ci.c,\ spuftercd ill ihc  wafer f ive  nlinlrfrs b ~ f o l  c they s f o p p l ' .  I didn't 
~ io t ice  part icular .  I don't l m o ~ r  t h a t  they ~ p u t t e r c d  f i l e  niiilutc.. I 
tloll't th ink  it was orc r  that .  Might  h a w  hecn five minute. or ,I litrle 
lo~igcr .  I doii't kiiuw 11ox the  c&rcnt was filially cut of? of tlic. \\.ires. 
. . . -1liout tn .cn t -  fect fro111 tlie ~viiitlow. T h a t  ~ 1 .  tlic rloscvt 
\vindo\\-. 'I'liat is t h e  w i ~ i d o ~ r  I looked out of, the south 31 iiitloa-. \\7ht,i~ 
I j111npcc1 1111 our of bed I ruslird s t raight  to that  windo,\-. Yllc'?. \ I . (~IY 
S T : I I I ~ ~ I I ~  u n t l c ~  t1i:rt window calliiig ine, oil tllc. $id? of tli. I)uiltli i~g. 11 
i s  i:oi o1:cr f l l , r1~. iy- j i~c fref  fro^ f110 m a r  ~uiiaiZozi~ l o  iliaf , N O / I I /  /!1.0c.i,1;1. 
1 s:ioultl i ~ o t  tli id; i t  is over twtnty-five fect fro111 thr, l\.in(li!n- OII  T I I C  
i ~ c : ~ ~ ~  t o  t l i ~  11ictal Craclic~ on the e11t1 fof t h a t  ~ ; i ~ , c I ~ o ~ i s c .  . . . I \vc~l t  

o v u i w t l  aon~cvllcrc  betnee11 ten-thir ty  and  cL \.(,II o'clock 1 i l n i i ' t  I<IIO\V 
csactlp." 

\i*illiarli W, J o l i ~ ~ s o i ~ ,  a wi t~ iess  fo r  plaintiff tejtificcl in par t  : "1 \\.:I; 

ill TY'i~itlo~i on tlic n igh t  of 2 May.  1031, :rnd saw tlie file a t  C'ollins' 
wnwliousc. . , . V h e ~ i  I got there  the fire .\\.as OII t h t  comer  of tlic 
u .nr~~llouse about fifteen fect f r o m  the  ground, burning il! n c i rr lc  that  
you could p u t  your  a r m  arouiid. Tlie wires went  tlircctiy into flee 1,;wlr 
of i k i s  ;fire, tllc ~ v i r e s  coining f r o m  x pole went i n  a ld :-on coultl 
scc the wires coming out to go  to the brick store building, cmnme out fro111 
it. Tlie wires came f r o m  n pole, I guess to he around t l i i r ty  or for ty 
f c ~ t  f rom tlic c o r ~ ~ c r  of tha t  ~vnrc l~ouae .  Tlicy n-ere l ight  n-ires. l~lncli 
\virw. . . . T h e  fire was on tlic corner this xras : ~ ; ) . ~ r o s i ~ l i : r t c l ~  a 
foot, the  flame just touching t h e  tip, p l w e  it p ~ o j e c t s  oi.w. I xouldn ' t  

a foot but the flame rumling u p  to t h e  edge of the roof. Thr, ilaiiir~s 
\\.c!rc i n  about :I foot of tllc roof a i d  t l ~ c  center of the  fire lva; :L foot 
or c i g l i t e e ~ ~  iiiclics tlon.11, a f f c ~  I s a x  tlt c fire u p  t11 e1.c v.11 L Z ~ Y  //I r ,  i i ~ i r ( ~ s  
wc>irt iilfo the cc1ztc1. of if. . . . H e  unlocked the n-arcliouw . low aiicl 
1 \vr.iit ill t h c  \v:~rcl~ousc wit11 l ~ i i n .  . . . :I lint1 obsene(1 the firc O I I  

tliv outsitlc. I saw tlio v i r c s  fall .  TVlieii tlicy ln~ri ied loo-e n t  t l i c ,  roi) 
tlic.,~ fcll  out,  l;ilitlt,r 1)ulletl away  fro111 tlic hiildiiig :111,1 fr.11 out to- 
lv:ir(ls. fur111r~1 iiiorc or le~ ' ,  n straiglit  liiic f r o m  tlic 1101,. t~ l l ~ , >  ~ t o l , c ~ .  
'1'11t>y fc,ll to the \ v ( ~ t ,  ;~n-n- f r o m  tlic sitlc of t h  builtli~ig. T111>!/ fll// (111 

f11c. g ~ ~ o u i d .  -1fIc1. l11(~!/ f ~ i l  011 / 7 i r  ~jrv~ciitl  f h ~ y  sp~/ l fc i . c~ i  f n , ,  i ~ , . i ~ b n 7 j l ! ~  
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h o o d  of f11 E b r a c k e t  and  t h e  was a circular area of fire tha t  you c o ~ l t l  
rcacli your  a r m  around like this, I could not say  how mucli below tlicl 
Ilrack(~t u a -  l )~u.ning because I didn't see the  bracket. I could  spe fir(. 
w i r e s  c o i i ~ i i l q  i n .  I f  Z I W S  izof o r e r  e i g h t  i n c h e s  h l o r r  t l ie  lowes t  ri*ire 
f h a t  UYLV l ) u ~ ' ) z i ~ g  but I ditln't see ally bracket a t  all. I w o u l d  s a y  i t  tc,crs 
l )urn i l l ! j  (1 f o o t  f o  f i f f ec i t  iiiclres a b o r e  f h e  bracket." 

11. R. Hargrove,  witness fo r  plaiiitiff, testified i n  par t  : '(011 tlie i i igl~t  
of 2 May,  1082, I was ill iuy store. I saw this  fire ~ v h i c h  i t  is  alleged 
occurrctl oil tha t  ~i igl i t .  I got there somewhere b e t w e n  ten-thirty ant1 
tell forty-five. . . . l ' l i e r e  w a s  a l n e f a l  b r a c k e t  o n  t h e  war t31~ouse ,  
~ r i f l r  t1ii'c.c w i i m  c o n n e c f e t l  f o  t h a t  nze fa l  b r a c k e t .  T h e  wires led fro111 
tllc pole O I I  the street, th i r ty  or thirty-five feet. Those ~ v i r e s  were used 
to r u n  current  ill the Roaiioke Supplx  Company. T h e  fire x a s  arouil t l  
tlrc mcfa2 b i ~ ~ t l ~ ~ e f  o x  f11c w a r e h o u s e .  T h e  ceizfci- of t h e  fire ~ c a s  a f  f l i c  
m e f n i  111n(Xef  o n  t h e  . ~ r a r ~ h o u s e ,  best  I c o u l d  see i f .  I imagine this  - 

metal  bracket Tvas located about a foot, might  be more, f rom the  roof. 
Illiglit 11c l e s .  When  I first got there the flames llad i ~ o t  reaclled tlic 
roof. . . . l ' h e  w i ~ ~ e s  f e l l  t lo l rn  a i d  s p u t t e r e d  a n d  arced  n r r l i n u f ~  
o r  t ~ o .  T h e  current  wax fillally cut off, the  v i r e  was cut i n  two. I cloii't 
l i l i o ~  w11o cut t h e  wire." 

Tlierc was other  evitlci~ce 011 the par t  of plaintiff corroborating the 
::Love 11:11netl ~vitnesses. T h e  plaintiff introduced two witilesses wlioiii 
the court below foulld u-?re csperts.  T h e  first, ill answer to a hypo- 
tlicticwl c luedon ,  propoul~ilccl by plaintiff, testified: '(Q. D o  you have all 
opi~l ioi i  a <  to nl iut  m t s  the cause of the  f i re?  1. yes, sir. Q. K l i a t  is 
t h a t  opii~ioii ? &I. I t  was set afire f r o m  tlie wires i n  m y  opinion." T h e  
secoiitl. i n  aiiswer to a liypotlietical question, t e s ~ i f i e d :  "Q. D o  yon 
1i:lve all o i ~ i ~ ~ i o i i  as  to wliwt was the cause of the f i re? A. Yes. sir. 1 
41o11ltl *ny i t  call be c : ~ u m l  11y arcing on tha t  bracket." 

Tlie t l r f e ~ ~ t l a ~ i t  deilietl i~egligeiice and  introduced nitiiesses to the  effect 
that  t l ~ c  fire (lid not s ta r t  a, culltended for  by plaintiff's v-itncsses nt tlic 
hacl iet .  l ~ u t  c l v n h e r e .  T h a t  the  v i res ,  bracket, etc., were properly - - .  

i~is tal lc( l ,  ii~.ulatetl aiitl ilispectcd. 
J. H. C'raun-ell, a witilcss f o r  tlefei~daiit, testified ill par t  : "I ain em- 

11loytl b- r l ~ r  T7irgiiiia Electr ic  a ~ i t l  I'on-er C o m p a ~ i p ,  1 l i n w  bccn with 
tile rolnl~nl iy a long tinic, probably tweiity some years, twenty-three or 
four  yr.ars. 1 live ill Roauokt. Rapids. 1 a m  supposed to be service n l a ~ l  
~v i t l i  t l ir  cclillpaily, meter reader, lookilig af ter  service. I n  l o o k i n g  a f t c i .  
so~.ric.c  if ;a i i ly  t l u f y  t o  i n s p e c t  sei'cice a n d  see f h a t  t11e a p p l i a n c e s  a r e  a l l  
/ . i y l r f .  11'1ruf i s  p a r t  of my job t o  i n s p e c f  f h e  s e r c i c e  crid see f h a t  [ h e y  
ul-e Xel,t i , ~  gciotl c o d i f i o n .  I i n s p e c t e d  t h e  s e r v i c e  i i l to t h e  p r c m i s e s  of 

13tli of each montli passed t l i t re  aiid read the meters, always i n q p ~ ~ t c t l  
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the s ~ r ~  ice n ' l ~ e n  con\-ellielit f o r  m e  to (lo it. T h e  last t i l w  I in~pcctccl  
tha t  scrr ice was the  13 th  or  14 th  of Apri l ,  n l~ ic l l  ~ r o u l ~ l  be l c q ~  t h a n  
th i r ty  tlnys before tlie firc. T h a t  record n as ilot i n  ~ r r i t i i i ~ .  I illspectcd 
the wire  tha t  came f r o m  t h e  t ransformer to the corner of the bu i ld i l~g  
:lilt1 f rom t l ~ c  corller to  tlie back end of tlle brick s tore hniltling. Tlic 
11 irvh were i n  good condition, bracket a1111 y)ools anti a l l  ill good 
col~dition." 

T11c tlcfclidallt introduced sel-er;11 espcrts  ~ r l i o  testifit (1 coiitr:lv to 
1)l:iiiltifl"s cspcrts.  

S. E. C"al~~l:ltl;~, all cspert  wit i~css  fo r  d ( ~ f ~ i ~ e l ; ; ~ i i t ,  t('stifiet1 ill p ; ~ r t  : ('1 
:111i nli electrical cl~gincer .  Studicd electrical e i l g i ~ ~ e c r i l ~ g  a t  .w111~01. 1 
:in1 S t : ~ t c  clcctricanl cngincc>r and  i i~spcctor .  1 h a w  cl~argtl of i l~s l )ec t io i~  
of all  electrical n i r e s  ill the S ta te  fo r  the p r o t ~ ~ c t i o n  of life nlitl property. 
1 cs;tmine tlic cause of electrical fires. I haye heart1 the1 tc.;timo~~,v ill 

Iillm 11ad n sllort circuit o r  a rc  wl~icl i  might  11aw causxl  a spark  or 
sput ter  tha t  would l i a w  set t h a t  builtling c111 fire, I would sny  1 do 
]lot laion- v l ~ n t  iuntcrial was ill and  n r o u ~ ~ d  the  rack. 'l'he t r s t i ~ r ~ o i ~ y  
is it  was or t l i i~nry  wood. I do not t h k  a s p r k  or  short circuit could 
IL; IT( \  net i t  on firc. h l  a rc  would not sct a flat i~ iece  of lioaril 1-111 firc 
I)c~cauic not long c ~ l o u g h  duratioil  to h a t  rlic wood a t  the : cm~pcrc~turc to 
r a u w  n blaze. I ail1 fami l ia r  wit11 tlie up-to-date, first-clas:: o p c r a t i l ~ g  
cq11ilanc11t ill the n.ay of \\-ires, fuses, transforiners, insul:~tioil o \ ~ r  wires, . . 

r;~(*l;r,  pools used b- clectric ut i l i ty  compnl~ies  i n  the F'tate of S o r t l i  
( - ' ; ~ r o l i ~ ~ n .  T l ~ e  equil)iiwllt usetl by this  coinpalig tha t  is slio1~11 i l l  e\-i- 
tlrilc~o is first-class operatii~g. up-to-date equipment. T h e  i ~ ~ e t l ~ o c l  of busi- 
~ i t w  of tliis compnll,v, so f a r  as tliscloscd, is  first-class ol)c~i~ntiilg 1)r;ivtice 
i i ~  t l ~ e  St:~tc, of Sort11 (Inrolin:~. (Cross-esa~lliiiation.) If t l ~ o s c  \\ires 
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or  plniita ill Soutll Weldon, JTortli Carolina. . . . That .  among tlic 
torrn.~ ant1 conditions of the rules antl r e ~ u l a t i o n s  endorsed oil the  back 
of said agreement, there appear  the followii~g, to n i t :  

( a )  '1. T h e  Virginia  Electr ic  and  Power Company (llcrcaftcr c:lllctl 
tlit, c .omp:~~ly)  11 ill furilisli the  meter ant1 the qcrvice apl)lin~icc>i u p  to 
the lienrest coi11-micnt point on the property line or bui l i l i~ig line of 
the custoiiicr necessary to connect the  cu.jtonier'9 equipinelit ~ v i t h  the, 
mains of the conlpany. T h e  wiring, equ i lm~cnt  antl app1ia11c.c; fro111 
the customer's property, shall, cxcept as  stated above, hc fur~i is l ied 
Gr tlie customer, who shall be resuonsiblt~ fo r  thc  install:i t ioi~. maintc- 
nance, condition and use thereof.' 

( b )  '0. T h e  electric current  supplied ulitler this contract 1. ~upl) l ie t l  
by tlw company and purchased by the customer upon the c s l ~ r c ~ .  agree- 
n le i~ t  that-tlic company sliall not, in  a n y  crent,  be liable-for ally loqs 
o r  damage resulting f r o m  the presence, cliaractcr, or coii~litioii of tlir 
\ \ i res  or appliances of the customer, or fo r  a n y  loss or daniage by rcaqoii 
of tlie construction. maintenance or use of the  internictlinte ice l i i~ t ,  
froill the elltrance upon t h e  custoiner's property to the  m e t t ~ ~ , . '  

(td) '13. Tlic eompaiiy assumes no obligation or liability fo r  or oil 
account of a n y  condition on the customrr's premises ur fo r  :~nr-  tlcfwt.: 
ill the customer's wir ing or appliances, or fo r  the  ii~spcctioii  o r  r q ~ a i r . ;  
thereof .' 

, . 1 lie defendant espressly pleads the terms and  condition^. al)penriiig 
011 tlie hack of said contract and agreement, and  especially t l ~ o w  -c.t out 
above, i n  bar  of plaintiff's r ight  to recover." 

T l i t  issucs submitted to tlic ju ry  antl their  answers tlicwto, \\cline :I \  

follo\r s : 
"I .  V a s  the ~ ~ ~ ~ r e l i o u s e  and  property of tlie plaintiff bur~ict l  a~icl cle- 

,tro\-ccl by the  negligence of the defendant a s  alleged ill the t ~ x n p l : ~ i i ~ t  ! 
. h s n  e r  : Yes. 

2.  K h a t  tlumagc., if ally, i-  plaiiltiff elltitlctl to recover of the tlcfciltl- 
:lilt I ,Iiisn e r  : $1,200." 

'L'lic court h l o n  rendcrcd j u d g n ~ e i ~ t  on the \ertlict.  Tlit tlcfentlaiit 

Ju1 ;un  R. ~liis2ivooX a n d  0 1 0 1 1 1  CC J O ~ I I I S O I Z  f o i .  p l ~ i i n l i f .  
.J. .J~i ,sf i i l  N o o r r ,  . l ~ - t l ~ i l ~ a l t l  C;. I?obc~- f .cou ,  Gco.  C .  C r i ~ c i ~  nil(!  , ~ p , x i i l  

J ~ i l  o r  rlcfenrlunf.  
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r > 111~. defcwtlailt i n  its brief sets fo r th  the  following quc:!tions invol \ed 
f o r  our  decisiou : 

( I  ) I s  the plaintiff barrctl of recorerg by the pro\  isioirs of the ngrw-  
m r ~ l t  hctn etw h i m  an11 defendant conipalry, tlatid 16 Sc l  tcnlber, 1927 I 
R c  tliiirk not. 

( 2 )  ])it1 the court e r r  i n  suhmittiilg to the jllry t l c  questioll of 
n l l c t l ~ t r  or not tlie ws ? p y a  l o q u l 1 1 ~ ~  rule  applies ill this  caw,  and  i n  it. 
i11structiolis to the  j u r y  thereon?  W e  tlliilli, taking t l ~ r  cliargc a. n 
\\ llolc, tlwre n as no prejudicial or re \  ersible crror .  

( 3 )  Jvn: thcr r  c r ror  i n  the court 's i l lstnlction to th3 j u r y  011 the  
ii.lic, of dawagc? ! 0 1 1  the  argument  it n as stated hy cwuiiscl f o r  tl<,fiwtl- 
slit tliat if the court dccitled the other questions against defcndailt, 
tllc c'rror \\ hicli the dcfc~i t lant  coniplained of n o d d  llot he presvt l .  

'I'llc t lef t~~lt lant  is  a public-serrici, corporatioil. I t  is given the es t ra -  
o r t i i l ~ n v  pon er all(\ nutlioritg to take the p r i r a t c  property of ind i r idua l i  
or cwrporatio~ls, upo11 p n ~ i i i ~ n t  of a just con~pe~isa t io i i  nrcessary for  i ts  
public p1w1)o-es. -1lso ccrtaiii r ights  over S ta te  1Iigh\vttrs, etc. C'. S., 
170t;, 1706. 1603, 1696, 7333. E o r  tlie bent,fits i t  assumi s tlle burtlcns. 

srrvicc cwrporntion. 
111 h'lo, L O H ~  1 % .  R. I?. ,  16: S. C., a t  11. 343, the  p r i~ ic ip le  is well <tatcd, 

a c o ~ r ~ i ~ i o l i  carric'r n.llilc l)crforlniiig i ts  duties to  the public canllot ('011- 
tract a g a i m t  i ts  ~ i c g l i g c ~ i c c ;  but the public hat1 110 iliterejt i n  the p l a ~ ~ t  
of t l ~ c  plni~lrifl' o r  ill tllc lease hetween h i m  alitl tlie tlcfencl:lnt, and the  

:rgail~st li:r\)ilitF fo r  its ilcgligcwc~ :lpplit)s to trailsac~tious in  the' 1)t'r- 

t r a i i~n i~ t io l l s  ill\ 011 illg no pub lit^ duty or ohllgntloii." 
111 ('ooleJ- 011 Torts,  Vol. 3 (4 th  ed.),  chap. 21, par t  scc. 494, a t  1). 

449, it  i \  w i d :  "1311t tll i~rc m a y  be r o i ~ t r a t ~ t s  .i\hirh, l ~ c ~ r l ~ a l ) ~  public. 

t l ~ c n l s c l ~ c ~  fi.unl r ~ ~ ~ ~ o i i s i b i l i t ~  f o r  injur ies  resulting f r o m  n want  of 
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riers a ~ l d  telcgrapli coi1ipaiiies 1ia~-e been spccificttllg n i e ~ i t i o ~ w l .  1)rcausc 
it is cliiefly i n  these cases tha t  sucli contracts a re  met with. E n t  altliougii 
the  reasons wliicli forbid sue11 contracts lial-c special force ill tlic l ~ u s i ~ i c ~ ~ s  
of c;lrryilig persolis and  goods, and of wilding inr.ssagc-, 1111.- app ly  
uiliwrsally, and sliould be held to defeat all  c o ~ ~ t r a c t s  by ~l-liicli n pa r ty  
u~ldertal ies  to put  a l~ot l icr  a t  the mercy of his  own fau l ty  c~oli(1uc.t." 
6 R. C.  I,., see. 132, a t  1). 727-8. 

T h e  el-itle~lcc ill the p rese~i t  case is  to the effect that  d e f c u t l a ~ ~ t  Iiatl 
placed a brackct 011 tlie warehouse, wooclc~i f r a m e  huildiug. r u n  tlie w i r w  
f rom the pr imary  currelit and  h a d  complcte and  sole c o n t ~ o l  of tlic set- 
u p  ;u1d currelit. Tlie wires, bracket, equipment, apldin~ices,  i i i . s ta l la t io~~,  
ii1sulatioii of xire;-, material,  mai~i tcl iancc and  i~ispect ion n.(w all doile 
autl furnished by defendant on plaiiitiff's lmniisrs .  Defent lal~t ' ;  n-itness, 
J. 11. C r a ~ ~ n c l l ,  testified, ill p a r t :  "1x1 looking a f te r  sw\-ic.c, i t  is m y  
d u t y  to  inspect scrl-ice and. see tha t  t h e  appl ial~ccs a r e  all  riglit. T h a t  
is par t  of illy job to i~ispect  the s e r ~ i c e  a i d  sce tliat they :ire kcpt ill 
good condition. I inspected the  s c r ~ i c e  illto the premises of 1\11., ('ollins, 
vl iere  the  fire occurred, every month." Iii fact,  af ter  the fir?. tlt4clitlalit 
removed the  wires. 

r ~ i d e r  the facts  and circumstances of this case, tlie posi t io~i  c.olltc~lide~l 
fo r  by defelitlallt c a ~ l n o t  be sustained-the contract is aga i l~a t  puIdic 
policy, ~ i u l l  anti void, and of no al-ail as  ti tl(~fense to this atstion. >illy 
otlic~r lloltling ~voultl  l imit  and  e n d a ~ i g e r  the usc ill the I l o l n t ~  a ~ i t l  elst,- 
wlicre of electric power;  and  this benefice~lt, n1odern c o n \ - c ~ ~ i c i ~ c e  scri- 
ously ha~itlicapped, as  users know practically n o t h i ~ i g  about tlii5 iiivisiblc, 
subtle alitl daligerous force. A l l c A l l i s f e i ~  1 , .  Prior, l e i  S. C.. :it 1). d55-6. . . l l i c  nest  col~teatioii  of defendant is  ill regard to tlic c.1iarge of tlic 
court helon- 011 the aspect of res ipsa liquitni.. T h i s  Court  has  recc~it ly  
writtell oil tlie subject l i o ~ r  debated, ill Lynch c. Tel. c(: 7 ' c l .  C ' l j . ,  ( I I I ~ P ,  

252, quoting fro111 Jolles Tclegrapli and Telephone Conlpa~iics  (3tl ed.) ,  
pa r t  sec. 198, a t  1). 225 :  " F u r t l i e r r n ~ ~ e ,  ul iere  so tlangerous a n  agency 
:is electricity is ul1dert:lkcli to  be delivered into liousrs 1,- tslcctrical 
c o t n ~ a ~ i i w  for  daily usc, vtyv great  care and c a u t i o i ~  elioultl hc ohcrl-etl. 
:tlitl sucli a tlcgrec tliercof as  is co11ilnc11surate wit11 tlie t la~iger  i l ivi~l~.c( l ,  
and  which is enliancctl by the lack of the consumer's k~ior~l t . t lge of the 
safety of t h e  means aiid i l p p l i a ~ i ~ ~ s  cniployed to tfiect tilt> tlc,lil-cry. 
I t  is generally held that  i n  case of injur ies  s u s t a i n 4  fro111 electric2 
applinlices on private  property the doctriuc of res  ipsn l n ~ u i i i i ~  n p p l i c ~  
wlierc it  is sliown tha t  all  tlie appliances fo r  generat ing :II I ( I  clelil-wing 
the  electric current  a r e  under the  control of the persol1 or W I I I ~ : I I I ~  

f u r n i s l h g  the  same." 
S o n ,  in  tlie presrnt case it was s l i o ~ w  by plaiiltiff, and iiot seriously 

dc~l icd  b- clefendant, tha t  as  bcfore stated, the  wires, bracket, etc., oil 



1)l:liliriff's ~ ) ~ C I I I ~ S C S  ~ v c r c  ~111 f ~ r l l i s l i c d  slid ilistnlletl, ilispecrctl, ctc., 117 
tlefmtlnlit. I t  lins solc colitrol nlitl rcspolisibility. 111 t x s c  ant1 c o r r c ~ t  
In11glingc tld'cndnlit says :  "Tllc olic ncutc qucrtioli W:IP, (TYliat c s : 1 1 1 ~ [ 1  

tllc firc l)rotlwillg tlic i l l j u r y ? '  :111(1, 1111011 t h a t  qucstirli  llot only 7v:rs 
tllr f:ltmwl c\-itlcncc of plailitiff's n l ~ d  t lcfc~i t l : l~~t 's  nitlic~nses co i i f l i r t i~~g .  
h t  the cspcr t  el-idencc was equally so.'' 

Tlic clinrgc of tlic court  lwlo~\- lliust be colistruetl ;IS :I nliole, ~ i o t  
t ~ i v o ~ ~ ~ i c e t e c ~ ~ y  o r  d i s j o i ~ l t ~ d l y .  F r o m  :I ( 'awful  rc~:~tlili~g of the (*11:1rpc~ 
of tlic court lwlow, i t  gives clcnrly nlid fnir ly  tlic co~ltclitiolls of tllc l i t i-  
p111ts 011 both sides: nntl tlic law nppl icnl~lc  to  tlic facts.  Tlic o l ~ l y  
osccptioii ant1 nssigl~lilents of e r ro r  ( the  tlamngcs o ~ i c  nbnlitlol~ctl). is 
tlic one n.c a r c  i lov  colisitlcri~lg liim41laftc.r set fo r th .  'I'lic court h c l o ~ .  
11eforc i t  w t  fort11 t l i ~  I Y S  i p v ~ ~  l o q u  if / r r  attitutlc,  ga1.c t i c s c  c o l ~ t t ' l l t i o ~ ~ s  
; 1 1 r t 1  c l ~ i i r g c ~ l  :IF follon-s : "P1:riiitiff offcrc~l critlc~licc tcliding to show tlint 
tllcrc v c r c  n ~iul i ibcr  of witlicews who S:IV the firc wlicli i t  VRS first (li5- 
c~ovc.1~~1 :r~itl tha t  i t  n.nx nroulrcl t l i ~  I)r:~clict a foot :~iitl a linlf or  t\\.c>ll-c 
iliclics fro111 it ; firc in  foot or  foot ant1 n 11:llf of tlic (,fives of tlic Iiol~st>. 
. . , 011  tllc otllcl. ~lnlltl ,  <lI?f(~lltlnllt ~ ~ l l t ( ' l i t l ~  you oll$<llt llot TO $0 

satisfictl first! t h a t  the fire wns on this  warcliourc~ as t l ~ c  plnilltiff roll- 
tclitls tha t  i t  W;IP  ill the  l)( 'gi~illi~ig. ant1 s ~ Y ~ o ~ I ~ ,  tlint c ~ c ~ i  if i t  Tva:: tha t  
i t  1\.:1s tlllc~ to some o t l i t ~  c a m e  tli:~li the ( ' 1 r ~ t r i ~ a l  C I I C T ~ J ~  i t  WIS s111)1)1y- 
ilrg :ii1(1 t l ~ n t  >.on s l io~l ld  nilswcr this  issnc 'So. '  I. clln:.gc you, gc~lirlt~- 
111(~11, i l l  this P R W  if tlw l)lni~itiif  rccol-clr a t  :ill lie ulnst rcc.ovctr 011 

~ l t lgl igcl~cc as  :~llcgcd ill the  con11)lnilit. ZIc co~~tcuitls i t  w:rs tluc to rhc. 
~ ~ c y l i g r i ~ t  111:11111cr ill whicli the cI(>fe~i(lant l ~ o r n l i t t ( ~ l  i is a p p r : ~ t l ~ s  to 
becoliitl ill or  be ill alld t h a t  i t  was negl igci~t  ill thn t  nlid that  tluc to tha t  
~icgligclicc this  bui l t l i l~g w:ls I)ur~ictl  : ~ ~ i t l  h is  1)rolwrty d c s t r o y ~ l ,  tlint 
you s l i o ~ l t l  filid olic of t l i ( w  facts  fro111 this  cl-id~11e(1 nu:l by it9 grcntc'r 
v.c4glit. 0 1 1  thc~ other  11;11111. t l ~ f ~ i ~ ( l n ~ l t  coi i t~~l ids ,  tlint you ought  ]lot to  
I)(> so sn t i s f id ,  citlicr tha t  t l ~ c  firc was occ :~s io~~c t l  a t  this  par t icular  
1)1:ic8c n.licrc the bra('lict v.as locntcd or  if yo11 s110111t1 bo so satisfictl of 
tha t  tha t  you o ~ g l i t  llot to  11c satisfied by the grc:ltc,r wciglit of thc  
cbvitlwc*c t11:lt tlic c~loctricnl clirrgy coming o v w  S o .  G ~vircm 1)c of sllfliric~it 
ilitc1isity to oec:1sio11 the Imr l~ i l ig  of this  b ~ l i l d i i ~ g . ~ '  

T h e  conrclitio~is nilcl ~ l i a r g c  dcnl wit11 tlic clis1)ntcvl fi11.t of tlic o r i g i ~ i  
of tllc firc Iwt~vccn tlicx plailitiff nntl tl(~fcwtl:~lit. -1s this  fact  was tlisl)l~tctl 
oil tlii:: atti tutlc tlicl j u r y  lint1 to d(~tcrlrlinc w111c. 1'1itl ccurt  btsloa. l :~ rc r  
c~l~:~rgcvl the j u r y :  ''1 (ilinrge yo11, t l icrcforc~ tlint wlicll tlic th ing  wl1ic.11 
c:l~l.cs :111 i l l jury is sho~v11 to 1)c uiiclcr the 111:1liagcniei1t of tlie tIcfclitl:~l~t 
:illtl tlic l inppei i i~ip i s  such a s  i n  the  o r t l i n a ~ y  courw of thi11g9 tlors not 
11al)pvii. if tlioie wlio li:l\-c thc  nl:liingcnieilt of tlic i1istrllmclit:rlitits urc 
proper  cnrc ill tlic nbacl~cc of espl:ln:~tion by t l ~ c  tlcfc'l~tlnl~t, it col i r t i tutc~.~ 
sollie c ~ i d c ~ i c e  tlint the  nccitlc~it arose fro111 tliv n . : ~ ~ i t  of c.nrcx. Tlw 
oc~ur rc l i cc  or  i ~ i j u v  may,  i u  colilicctioii wit11 otlirr circ~mmtnilccs, 
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vausilig tlie i l l jury is ullder the management  of the t lcfe~i t la~i t  niitl the  
ac.cideiit is sue11 t h a t  ill the  o rd inary  course of thillgs docs not Iiappc~11 
if o rd inary  care  is used." I f  the facts  n e r e  as  co~i tc~ i ( l cd  by plaiutift' 
i1.3 to tlie origin of the fire, i t  is iiitiinated ill the  a b o x  cllnrgc tha t  the 
rule  of w s  ipsa loquifrt , .  applied. I t  is tlie d u t y  of this Court  to rcconcilc 
the charge if possible a n d  fo r  this  purpose colisider i t  ns a nliolc. T h i s  
aspect of tlle cliarge would, nit11 the above co l i t c~ i t io~ ls  an[ l  charge, niltl 
takilig a l l  the  colitclltioris mid cliarge as a \\11ole into coi i*i t lerat io~~,  
iiitlicatc t h a t  if tlic jury, by the  greater  neigl i t  of the e ~ i t l e l ~ c c ,  rcac.11ctl 
the conclusion ill tlieir deliberations t h a t  tlic fire startctl  a t  tlie bracket, 
tlieu tlie priiiciple of res ipsa  Ioquitur n oultl apply. I t  i s  0111- u llere 
there  is a mate r ia l  slid irreconcilable c o ~ ~ f l i c t  t h a t  a I I P W  t r i a l  is ortli- 

.I. k .  a lug  t h e  charge as  a nliole, me sec iio p re ju t l i c id  or  ~.erers ible  
cwor.  111 tlie judgmeiit below Tre find 

S o  error .  

STATE v. TVTLIE B. SOLASD. 

1. Criminal Law D e-Venue of prosecution for offering n bribe to it 

juror is the county in which the offer is communicated to the juror. 
The crime of offering a bribe to a juror, C. S., 4373, is committed ill 

the county where the offer is commuuicated to the juror, and where the 
defelldant is charged with having offered such bribe through the lrinsnicli 
i~licl wife of tlie juror who were residents of a county otlier than the oue 
in which tlie juror \\-as serving after being selected from a sl~ecial venire, 
tlic proper rcnue is the county in which the juror was servi~ig and ill 
wliicli tlic defendant's offer was communicated to him by his wife, al- 
tliuugh defc~idant communicated \\.it11 the juror's liinsme~i a n d  \yif'e in 
the county of tlieir residence. 

2. Ul'ibery B a-In prosecution under C. S., 4373, it necd not be nllcgctl 
that juror rcceircd any See or cornpcnsation. 

In  a prosecution under C. S., 4373 for offering a bribe to a juror i t  ib 
not ilecessair that the indictliient should charge that  the juror received 
illiy fee or other conil)e~i&ntion. the statutes making a distinction bet\\ eel1 
briber) and a n  offer to bribe and both offel~ses being iucluded in the 
common-law definition of bribery. 

3. Snmc-Indictment Ileld to sufficicntlx c lmge corrupt pulaposr i n  o f f c l ~  
ing bribe to jiiror. 

An indictment charging that  defendant "unla\vfully, ~vilfully, alld 
fclo~liously offered n bribe to an  acting juror with intent to iiifluence the 
vcrtlict and procure an acquittal" is held to sufficiently charye the cor- 
rupt purpose of such offer. 



1. I n d i c t ~ n e n t  C a- 

If  :I bill of intlic~trnc~lt i s  snlficie~lt to c.llnblc the  court  to p r o ~ c t l  to 
jutlgni1~11t, t l ~ c  l)rosecuti~in s l~onld  11ot Iw stayed for  any  informality o r  
r<~fillC~lllt~llt. c. s., 4 6 3 .  

3. ( ' r inlinal  L a w  G r-Action of r o ~ w t  in  ; ~ l l o n i n g  sol i r i tor  t o  rchflcslr 
\\ i t ~ w s s ' s  n i ind  by refcrc'ncc. t o  \I i tnrss ' s  aficlat  it held  n o t  e r ro r .  

Tes t imo~ly  of \vitness in reference to the receipt of a lct tcr  writtell 
h im  by juror 's  wife held co1nl)etent ns corroborative of her  testimony in 
l,roserntio~l of tlcfcntlnnt for  offering bribe to  the  juror. 

7. T r i a l  13 h- 
'1'11(~ ort1c.r ill \\liicll the  c \ idencc  sliould be introduced is  a mat ter  for 

the  tr ial  court. 

8. I I r ibcry  R b: C'rinlin;tl Law G 1-Testimony he ld  conllwtent t o  show 
indi rec t  r o n ~ n ~ u i i i c n t i o n  of offer t o  briBc a n d  a s  corroborating cc.vi- 
c l e ~ ~ c r .  

n ' l l en~  there is  evideiice t ha t  the  defendant appronc11e.l tlie fa ther  of :I 

juror 1.~~1ntivc. ti) offeri~ig the  juror n bribe, :1nd asked hinl t o  talk over the 
11r1>1~1.~itio1i with the  j i ~ r o r ' s  wife, test imo~iy of the  jurnr's wife to th is  
t,fl'ect is coi1111ett~llt as  tcntling to corroboratc her father-i  1-law's testimony 
:111(1 :IS t cn< l i~~ l :  to 8 1 1 ~  tlefend:~nt's i11direc.t communicatioii of tlie bribe 
to tlic> juror.  and  iln affidavit made by the  ~v i tnes s  is  also competent for 
t l i t~ l n ~ r l ~ c ~ s c  of v ~ ~ r r c ~ l ~ i ~ r : t i g  h r r  t e s t i m o ~ ~ y  althougjl made in another 
proceecling. 

9. Cr imina l  Law I g-Chtrrge wi l l  n o t  b c  he ld  f o r  ei7.01 f o r  i ~ n a ~ a t c ~ r i : t l  
ma t t e r s .  

K l l c ~ r t ~  tlle i,llargc. to the  jury presents the vital  i s s r c  in the  case in 
si~lwtantinl  c i ~ l n l ~ l i n ~ i c t ~  with C. S., 564, i t  will not  be I i ~ l d  for  reversible 
error im c~zrcption to imnlaterial  matters.  

\V~IVI . I I  tllc vcrdict of the  jury is  incomplete, insensible or repugnant 
tl1t9 tr ial  c m r t  may,  brfore tlle verdict has  been accepted by him, instruct  
tllct jury t o  rcconsi(1er. :nld whcrc in :I prosecution for c~ffering n bribe to 
a j n r c ~ ~  the  j11ry rc turns  n verdict of "guilty of attempt," and  the  t r ia l  
I V , I I I . ~  l:irrs :~dtlitionnl instructions ant1 tlle jury the11 blings in a verdict 
of . .~ ' i i i l ty of offcrinc a bribe" t o  n jnror. all exception to the  tr ial  court's 
~ e f n s n l  1 1 )  ncceyt thc first verdict will not be sustnined, and  sentence) 

on tlle scvond ~ c r d i c t  will he upheld. 

11. Ur ibe iy  .I 1)-.In offer to b r i b e  i s  t h e  s a m e  a s  a n  a t t m l p t  to bribe.  
A11 "olfer to brihc" is  the same a s  ;ui "attempt to bribe," and  in n 

l)rc~seeutio~i for  oft'erin:: n 111,ibe to ;I jurc~r,  C.  R., 4373, a n  instruction 
tlirec.ti~lr: tllc jlu.!. tc~ r t~ i~o~ i s i ( l (~ r  af ter  i t  had  returned a n  incomplctc 
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vcrdict nil1 not be held for  error for  failure to instruct  the  jury a r  to 
a n  a t tempt  to commit the  crime chnrgcd, especially wherc the question 
1, not rniw'tl until the fir i t  verdict had been returned. 

. l i lo~ .~zey-Gei~eml  U ~ x r i ~ m ~ t t ,  ;Is,istall( . i f tri ixc ~ J - G ( ~ I Z P I Y ~ J  L ' ' i ~ ~ ( ~ l  P I /  ~ I I I ~  

h ' i i c r  u n t l  C A J I ~ I  urla JI. 1 7 p t 1 t z i r t 1 ~  f o r  f h c  ,bficlf(,. 
Llfu~-tus E~zccrz u~zd Gioeer C'. Uuccs for t l i f c t l t l r i ~ ~ l .  



20?SS. C.. 439. Tlic (lcfclidant W:IS, thcrcforc, not c l i t i t l ~ ~ l  to n c~linllg(~ 
of venue i111(l his  motioil fo r  rcnloval of th(> case to IT:.y\vontl ( ' O U I I ~ ~  

was p r o l w ~ l y  dci~ietl .  
T h e  dcfei~t lnnt  dcmurrcd to tlic first count in  the iltdictmctlt fo r  the 

:~llcgctl reasoil thnt  i t  docs ]lot s ta te  facts  sufficici~t to co~is t i tu tc  t h t ~  
c r ime  of lwihiug n juror  as  defined i n  C. S.,  43 i3 ,  a ~ i t l  i o e s  iiot cliarpo 
tha t  tllc~ ju ror  rcceirctl nny fcc o r  other  r o n i p c i ~ ~ a t i o i ~  ns n r ~ ~ : ~ r ( l  fo r  
his  nlismllilurt o r  t h a t  lie :tetcd corrupt ly .  

13rilwry. a,< tlcfill t~l by I',lnckstouc, v a s  cominittctl ~ v l ~ c ~ n  :I , j ~ ~ i l g o  or  
otllcr 1)rrsoi1 ~ ~ n i ~ ( ~ ~ i i ( d  ill tilt nclni i l~i~trnt ioi l  of justice took :lily ulltluc 
rc1v:irtl to i~ltli~cwc'c liis bc.11nvior in  his  office. 4 Blncali., 139. R11sw11, ill 
Itis 1vork on (-'i.i~ilw, ~ s t t ~ t l d s  t l i ~  dcfitlitioli to all  cascss w l ~ c r c  nily nnduca 
rr\vnrtl i:: rccc~ivetl by or offered to ally person ~ v l ~ o ~ c  ortliunry hus iwss  
~ ~ c ~ l a t c x  to tllc' ntlmitlistration of puhlic justire in  order  to  inflncncc liiv 
11c~l in~ior  ill ofTic~ :111(1 i l l (~l i l i (~ hiin to tlisrcgnrtl t110 kllo~vtl rulcs of 
11oilc'sty n i~ t l  illtc>yrity. 2 R ~ u c l 1 ,  ('rilues, 122 .  K h a r t o l l  says, " R r i b c y  
is r o r r ~ i p t l y  tclli l(~l~iitg or  rcceivi~lg :I price for  officinl ar.io11.'' 3 ('riili. 
1,:11v ( 1 2  ~ 1 . ) .  S(T. 2224. 

JVitli i ~ ~ s l ) c ~ c t  to jur ies  our  st:ttute (C .  S., 43i . i )  11roritle.c ill p a r t  t11:1t 
i f  ally ju ror  c>itllvr clirc'ctly or  i n t l i r c ~ t l y  sllr~ll  ta lw :rt~ytEiii~p f r o m  
;111y tl(~fentl:~itt ill ;I S t a t e  1)roswution or  f r o m  ally o t l ~ c r  persoll to givc 
his vcr(1ic.t. tlic. j u ro r  rccc'ivillg nlltl the  perso11 g i r i ~ l g  the reward shall  
be gui l ty  of :I f(>lotly: aiitl nllotllcr s ta tute  tlcclares tlint : I I I ~  ~ I C ~ R O I I  w11o 
offers n I r i lw,  v . l ~ c t l ~ c r  it be ncceptctl o r  ~ i o t ,  shall  1)c gu i l ty  of n lilic 
crime. C'. S., 4272. Tllc scvcwl s ta tutes  l ) t l9tnining to tlic s n l ~ j t ~ r t  
r w o g ~ ~ i z c  tllc, clistinctiol~ bctxecn briber? nlid :11i offt,r to bribe. C. 8.. 
4372, ef sc(7. 

Utitlcr tlic c :~r l i c r  i~itlictli lcnts tlie offer or  tc i ld(~r  of a bribe was usn- 
:111y clinrnc*tcrizefl a s  "corrupt," but the l aw prescribes 110 csclusivc. 
formu1:l for  st:ltillg tho ( w ~ u p t  intt'llt, 110 technical words ill wliicli 
the  cllnrgc of corrupt ion ~11:1ll be rnadr. Wllnrton's Cr i l r i iml  1,:tn-. ( 1 2  
r t l . ) ,  src. 1!)0:1. I f  t l ir  hill is eufficiellt to c.nable tile court  to  proccctl 
to jll(lpiricl~t. thc  1)ro~eclitioii  s l~oul t l  llot kc stnyetl fo13 nuy itiformnlity 
or  r ( ~ f i l ~ ( ~ t l i c ~ ~ t .  C. S.,  4623. L l ~ ~ ~ l i l i l l g ,  ~ L O W ~ Y C ~ ,  tlint .llc i l id ic tm~t l t  
Iliuat sc't out tlicl m i l  intent.  we observe i n  the first C O U I  t :111 a~.(~r l l lc~l l t  
tll:lt the tlcfrl~tlnilt utllnn.fully, wilfully, n i ~ d  f c l o ~ l i o n ~ l y  offered n b r i h  
to all act ing ju ror  with intent  to i n f l u c ~ ~ ~ c c  the  verdict :111d to  procure> 
t l ~ c  ncquitr;ll of the dcfendn~lte .  T h i s  is 3 eufficiciit charge of tllc. 
corrupt  purpose. 

Tlic tlcfcntl:~~lt'.i objectioll to the e s a m i l ~ a t i o n  of H. L. Just ice ,  n wit- 
lrcss fo r  tlic State .  is witllont substautin1 m c ~ i t .  T h e  ~v i tness  hat1 mntl(1 
rill afitla\-it ns to facts  vliic~li w c w  11i:lterial a n d  upon  h i s  esamiui~t ioi l  
i l l  t l ~ i s  C:IRC ~ 1 . n ~  liesitallt and  evasive ill h is  answers to qucst io~ls  nskcd 
11i t r i  1)y t l l ~  solicitor. 'I'lic court  g n r e  t h e  p r o s e c u t i ~ ~ g  officer lcnvr. tu 



(*all tho :itt:~iition of the wit~icss  directly to tlie coi~tr l l ts  of his affidavit. 
r 7 111c e s a i ~ ~ i ~ i a t i o ~ i  n-:IS 11ot i i i te l~drd aq all i n ~ p e a c l ~ ~ n e i i t  of tlie wit l~ess  bnt 

. < 

1 ~ ~ 1 i o 1 1 - l y  111:1(1(~ n i~ t l  to p r c r c l ~ t  c o i ~ f u y i o ~ ~  or equivocation in his testi- 
, . nlolly. l l i c  t r ia l  court ill tlic csercirc of i ts  discretioil ni:ly uiider such 

c . i rc .~~i~i . t : i l~ce~ pt'rinit :I p r t x  to 1)ropound lcntling quest io~is  to his  ow11 
u i t n e v .  ,\'. 1 % .  I I ~ ~ r l ; ,  191 s. C., 528;  I ~ o w e l i  1 % .  Solomon, 167 S. C,, 5 5 5 ;  

oidcr  i i ~  ~ v l ~ i c . l ~  tlic c ~ i ( l e ~ i c c >  slioultl b(1 i~ltrotlucctl wns a m a t t r r  fo r  tlie 
c m r r .  ' 1 ~ ~ 1 1  ('0. 1 % .  C'opcllunr!, 159 S. C'., 336. Mrs.  Justice's tcs t imoi~y 
\\-:I. :irli:liq.il~lc Iilie\riw. not o111y ill r o r r o b o r a t i o ~ ~  of H. L. Justice, 
1111: a. I ~ . i i l ~ , ~ i c . c ~  of all i~~iI i i ,c ' r t  c o i ~ i l i ~ l ~ l i i r : l t i o ~ ~  of tlic tlcfeiitlailt to the 

t c i t i m o l y  all(l n a s  c o ~ n p c t e i ~ t  fo r  this purpose althoug.11 m:ltlc in  n ~ ~ o t l ~ c l r  
11ro(wdii1g. 1Ic r > t a t c n l c ~ ~ t a  ill the t u  o cases correspond, eacali ~trcr igt l i -  
elling aiitl c o n f i r n ~ i i ~ g  the otlicr. I t  is i n  evideuce or is tlctluciblc f r o ~ n  

I\'(. f i i ~ ( l  110 oimror ill the, jn~lpc,'x c11:irge. Scveral of the ass ig~~mei l t s  
~ ~ c ~ l a t c ~  to r l i r j  c ~ o i ~ t ( ~ ~ i t i o i l s  of tllc S t :~ tc ,  some to the court's uuc of the word 
( ' i ~ i t ( > i ~ ( l e ~ l ~ "  : I I I , I  o t l i t ~ r . ~  t o  t l~c, " ( ~ r i i i ~ i i ~ d  i i i tm~t" of the dc~fei1(1:111t; but thca 
\.itill ~ S ~ I I I ~  j r ~ i ~ ~ c ~ t l  1il1o11 tlic, illilirtii~oiit was prestwtctl to tl1c3 jury niidor 
i ~ i . < t r u c ~ i o ~ ~ s  nl1ic.11 a re  i l l  a u b ~ r : ~ l i t i a l  compliaiicr with the  provisiol~s of 
C. S.. 364. n ~ ~ t l  m e  free f rom error .  

, \ f t c ~  c o ~ ~ s i ~ l o r i i ~ g .  t h  cvitl(ure a i ~ t l  the rliarge, the ju ry  rcturnctl into 
t l ~ e  (2t i l~r troo~ii  :i l l11 :1111101111cc~I a:: their  ~ e l ' d i ~ t  "guilty of attempt." T11o 

o t fc i~w c.11arpcml i r  that  11r is gui l ty  of offcri~ig a br ibe;  that  does ilot 
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mean h e  carr ied the bribe himself and  offered it  to  the perboil lie a t-  
tempted to bribe, but lie could do i t  hirnself o r  do it  thi-ougli another." 
T h e  j u r y  retired and a f t e r n a r d s  returned as their  verdict,  "Guilty of 
offering a bribe to the  juror  H u r s t  Justice." Tlie defcntlant esceptetl 
to the court's refusal to accept tlie re tu rn  first annouiiccd and to the 
fu r ther  instruction given the jury. 

Tlie phrase "Guilty of a t tempt" was not a complete ~ e r d i c t .  T h e  
words do not necessarily impor t  ail a t tempt to commit a ('rime. Fur ther -  
more, to be complete a ~ e r d i c t  must  be accepted by tlie c m r t  fo r  record. 
W h e n  a n  informal, i~lseiisiblc, or repngnailt  I erdict is returueil the ju ry  
m a y  be directed to retire, reconsider the matter ,  and briug i n  :I verdict 
ul i ieh is  proper  i n  form. S. v. Elz~dson ,  74 N. C., 246;  S. v. TT7hifakcr, 
89 S. C., 473;  8. c. Godwin, 138 S. C., 582; S. 1;. Pltipcq,  1s.i S. C., 
743. T h i s  is  the  course whicli the court  pursued. 

T h e  defendaut  escepted to the last  instruct ion f o r  the ren3oll tha t  
the court did not charge tlie ju ry  i n  reference to the  question of a n  
at tempt to  commit the cr ime charged. A n  at tempt to bribe and all offer 
to  bribe a r e  analogous. W h a r t o n  says, ((Defining bribery to be tlie cor- 
rup t ly  tendering or receiving a price f o r  official action, i t  is ail offense 
a t  common law and  so is  a n  at tempt to bribe even thoilgli the offensc 
be not consummated;  and  tlie offense is conipletc when a n  offer is made." 
3 Cr im.  L a w  ( 1 2  ed.), see. 2234. Bishop remarks t h a t  f o r  tlie a t tempt 
to bribe it  is not enough simply to allege that the  defendcnt di(l z~ t t rmpt  
to  commit bribery, and  that  the  better comlilon-law f o r m  suggests tlic 
use of such nards as '(offer," "solicit" and the like. 3 S e w  Criin. 
Pro twlure  ( 2  ed.), see. 1 2 6 ( 2 ) .  I n  2 Cyc. Crini.  L a x ,  s w .  1211, it  1s 
said : "attempt to  bribe" is  tlic same as  a n  "offer to bribe," and  tha t  
a n  attcnipt to offer a bribe is  a n  at tempt to bribe and  not ali atteinpt a t  
;1n at tempt.  . J o l ~ m o n  v. S t a t e ,  9 2  S. S .  W., 2 5 7 ;  I - ' c o , ~ l ~  1 .  B c r ~ r ~ e t l ,  
181 IT. T. A\pp. Div., 871. Tl ie  exception is to tlie r c f u ~ a l  of the c80urr 
to c l ~ a r g e  t h a t  the defendant could be convicted of a n  attclnl,r to ~ C T ~ I C -  

i ra te  a n  at tempt.  
T o  p r e ~ e n t  colifusion tlie t r i a l  judge i~ i forn ied  tlie j u r y  that  t l~ r ,  iliilict- 

melit was draf ted i n  tlie words of the s ta tu te  (C'. S., 4373)  cdharpitig ~ I I I  

" o f T d '  and  ]lot a n  "attempt" to bribe the  juror. Tlie case n as  tricvl upo11 
thc theory of all offcr, aud tha t  of "an at tcmpt a t  ail attcwipt" aecnls to  
have bccu raisctl a f te r  the first purported ~ e r t l i c t  had  becii r r t l~ r~ tcv l .  

W e  find no e r ror  iu  the t r ia l .  Tlie o f fe~ lsc  of v h i c h  t l  e ~ l c f ' c ~ i ~ l ~ ~ ~ t  i- 
c2oli\ icted, xl i i lc  of remarkable ra r i ty  i n  this State, calls for  ~ t , ~ 1 1 1  colt- 
tk3nlllatioi~. There  is 110 room f o r  pal l ia t iol~.  I t  tends to cor rup t io l~ ,  
to the perversion of justice, to the paralysis of the  courts -1s ~ c > ~ n a r k c , l  
h,v Ulnrksto~tc, "It is calculated for  tlic genius of tlcspotic cou i i t~ .~c .  11 11ci.e 
t h r  t rue p r i ~ ~ c i p l c s  of govcrlinient a re  I I C T  cr n ~ ~ d ( w t o o d . "  

S o  error .  
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SORTH ( 'AItOLISA J O I S T  STOCK L A S D  B A S K  OF DURHAM, ASD C. H. 
U I S O S .  RECEIVER OE' TIIE F I R S T  NATIOSAL B A S K  O F  DURH.411. 
TKI-STEE. v. MISS EULALA COX. 

(Filed 5 March, 1033.) 

Jlortgages C c-Records helcl sufficient to pu t  reasonable man upon 
inquiry which would have disclosed existence of prior mortgage. 

.~ltht~u:h the nnnle of the wife should be sho\vn on the index and cross- 
i ~ ~ t l c x  of  n deed or nlortgage, where the records in the oflice of the 
rt.gisttlr of  11ceds are sufficient to put a reasonable man upon inquiry 
I\-hicli \~.onlcl h n ~ e  disclored the name of the wife, a mortgage indesed 
i111(l vri ss-i~lclesed in such milnner will not lose its priority eyer a later 
r t ~ c i ~ i c ~ c ~ t l  t*~~cumbr:rnce on  the same property. 

- h ~ ~ t . \ r ,  1)y plt~ilitiffs f r o m  F r i z z e i i p ,  .7., heard  a t  Chambers, 4 J a n u -  
ary,  19:;:;. F ron i  PITT. -1ffirmecl. 

Tl~c.  l ' l i l i ~ ~ t i e c  I ~ r o u g l ~ t  suit to h a w  :I mortgage on land given t h e  
t lcfci i t l :~~~t  by T .  A1. Cars011 alid Effie Carson, his v i fe ,  declared ro id  as  
: ~ g a i l ~ q t  the> l)lnil~tiffs ~ I I  the  g rou~i t l  that  the  mortgage had  not bee11 
1 ) r o l j c ~ r l ~  i~~t l t ' se t l .  T h e  t l c fe i~da i~ t  n d ~ c ~ r t i s c d  the property f o r  sale under  
tlic p o ~ v ~ r  ( w ~ ~ f c r r c t l  'uy the ~l ior tgage a1111 the plaintiffs obtained a re- 
> t ra i~ i i l lg  ort1c.r. wild at  tlic Iimriiig the c'ourt found the following fac t s :  

011 24  Sur.cnlber, 1906, W. J. Tcel and wife c o n ~ e y e d  the l a i d  i n  
c ~ ~ t l r r o v : , r y  to Effic ('arsoil, wife of T. *'L. Carsoil, by deed recorded 24 
S o ~ . c n l t , c ~ .  1906, wl~icl i  was rc,gistcrctl and indexed and cross-indexed 
ill tlic p l c r a l  i~itlt 's  for  real estate colir-cyances as  follows: "1906 Carson, 
Effie, fro111 T. J. Tecl a i d  wife. D. I>. 8-193, Bethel Township." "1906 
Teel. K. ,J. ant1 wife  to Effie C a r s o ~ l ,  I>. 1'. 5-198, Ecthcl To\~l iship."  

011 1 a\ugust: 1913, Effic Carson coi?veyecl to  her  liusballd, Thos. L1. 
( 'nrso~i .  tlie i ~ f o r c ~ n ~ ~ ~ t i o n e d  pi9opert\-, wliicli deed was rccordctl i n  the  
office of tlie wgistcr  of tlettls of P i t t  County on 23 J a n u a r y ,  1915, ill 
Book G-11. t ~ t  ])age 1, niitl ilrtlesed and (dross-intlesed i n  the general 
i ~ ~ t l c > s  for  w a l  cstatc collveyances as follows : "1913 Carson, Effie, to T. A.  
C'ar$o~l. G-11. 1)agc 1 ,  Bethel T o ~ n l s h i p . "  "1913 Carso11, Thomas A,, 
f rom Effie C'nrso~l. G. 11, page 1, Bethel To\vnship." T h e  officer taking 
the prohare of wit1 tlrctl ornittcd ill the certificate to state his  conclusions 
: I H ~  t h t  the c o l i \ - q a ~ ~ c c  was 11ot ui~reasonable o r  irijurious to h e r ;  said 
tlcetl, c.c,rtific*ntc> of officer ant1 the order for  registratio11 a r r  made a 
par t  of t l i ~  f i t ~ d i ~ l g s  of fact  lierein. 

0 1 1  fl .Jaltuary, 1925, T .  A. Carson and wife, Effie Carson, executed 
aild deli\-eyed to the defendant, Miss Eula la  Cox, a mortgage deed re- 
corded ill the office of the register of deeds of P i t t  County on 23 J a n u -  
ary.  In?;, np011 the  prolwrty described, which a.as cross-indexed and 



336 IS T H E  S U P R E M E  C O U R T .  [204 

i~l t l<set l  on t h e  general i n d e s  fo r  real  estate conveyances, as follows: 
"1923 Carson, T. A. and  TVf. to Miss Eulnla  Cos,  31. U-13-36." "1925 
Cox, 11iss Eulala ,  f rom T.  Carson and n f .  31. L7-13-36." 

011 I 6  Decembw, 1926, tlicrc was reccivctl i n  the offire of tlic register 
of tlcctls of P i t t  County a deed i n  t rust  f rom 7'. ,I. C a r ~ o i i  and  v i f c  to  
W .  11. JVoolard, trustee, wliich was recorded i n  Book 0-16 ,  page 275, 
upon the same described property, which was inilcse,l i n  the geilrrnl 
iiltlcs f o r  rcal  estate conveyances, a s  fo l loxs :  "Carson, T. A1. antl n f .  to  
IT. H. Woolard, tr., ?rI. 0-16 ,  275, 163 acres. Bethel Tonnsliip." 

011 27 August,  1927, T .  A. Carson and wife, Effie Carson, esccuted 
a deed in t rust  to TiT. C. Braswell, trustee, up011 the said t ract  of land,  
\vliicll instrument  n as received ill said office and  i n d e s ~ d  up011 tlle gc.11- 
era1 iiitles f o r  rcal  estate c o n r e p l c e s  as  follows: "Carsoi~,  T. -1. antl 
wife to W. C. B r a s d l ,  D. T. T-16-343. 8-28-27) 163 acre.." 

O n  PS February ,  1928, T .  *1. C'arson and n i fe ,  Effie (;arsoi~, csecutetl 
a deed ill t rust  to W. S. Tyso i~ ,  trustec, upon said lanll, wllicli n n s  re- 
ceived i n  office on 28 February ,  1928, and iiidesed i n  the general index 
for  real  estate coin eynnces a s  follows : ' L C a r s ~ i ~ ,  T .  111d 71 f .  to ITT. S. 
Tyson, D. T .  11-17-43. 2-28-28. Betliel Township." 

011 8 N a r c h ,  1928, there was received ill the  office of the regi3ter of 
deeds of P i t t  County  a deed i n  t rust  f roin T .  -\. C a r j o n  a i d  n i f c ,  to 
tlic F i r s t  S a t i o i ~ a l  B a n k  of D u r h a m ,  trustee, upon tlic aforesaid prop- 
erty, which n as rcceiretl i n  said ofice and intlesetl as  follov s :   car so^^, 
T .  A. and  n f ,  to F i r s t  Nat iona l  B a n k  of Durl lam, T r .  13. T. P-16, page 
633, S X a r c h ,  28, 160 acres." 

T h e  property described ill tlic mortgage to the  dej'entla~it nut1 the 
deed of t rust  i n  favor  of the plaintiff was i n  1013 conrejed,  o r  atteinl~tctl  
to be conreyed by Effie Carson to her  lluibaild, T .  A Carmil ,  by the 
aforesaid deed recorded ill Book G-11, a t  page 1, ~ i l i i c l ~  i ~ i s t r u i u s ~ ~ t  was 
1xoperly i~l t lcsed and  cross-iadesed 011 tlw rcal  estatc intlcs fo r  I'itt 
C'ouiity, a n d  i n  1925 the mortgage froni  T. -1. Cars011 niltl n if?, Effic 
Cai-soii, to the clcfendant was properly ail,l legally iutlcsetl a i ~ t l  cross- 
iiltlesetl oil t h e  real  estate index f o r  said rounty and i h a t  the tlecd i n  
t rust  to tllq plaintiff was not csecuted and  recorded un t i l  192\ .  

'The iildesing and cross-illdesing of the  lnortgage to t h e  dcfcuciant 
was proper, legal and \-alid, and  tha t  the eainc is a firs mortgngc upo11 
said property a n d  prior  to t h a t  of the plaintiff. 

Tlie property described i n  the  plaintiff's and defenda~lt ' s  in . ; t ruine~~tq,  
:I$ nc l l  as  i n  the deed of t rus t  to  TJT. H. Voolard ,  truslec, TI7. ( ' .  Bra>-  
ucll,  trustee, and  JJT. S. Tyson, trustee, is tlie same, a n  1 that  tlie tleptl.: 
i n  t rust  to  W .  H. Voolard ,  trustee, and  to TI7. C. Brt~swell ,  trustcs, 
refey to  t h e  l and  as  being t h e  same conveyetl by Effie C:~rson to Thomas  
-1. Carson as appears  by referenre to  Book G-11, page 1 ,  ant1 tha t  the  
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deed of t rust  to the plaintiff refers to Effie Carson as  being tlle wife  of 
T. A. Carson, and  the  property a s  being the  property of T .  -1. Carson 
and  rife, Effie Carson, and the same property described i n  the applica- 
tion filed with the plaintiff by T .  -1. Carson and  wife, Effie Carson. 

T h e  court adjudged t h a t  the mortgage executed by T .  -1. Carson and  
his n-ife to t h e  defendant was properly indexed and  cross-indesed; tha t  
the  lien thereby created is  pr ior  to the lien held by t h e  plaint i f fs ;  and  
that  the  res t ra in i i~g  order be d i sso l~ed .  T h e  plaintiffs excepted a n d  
appealed. 

H a d i n g  d Lee for plaintifj's. 
J .  B. James for clefencla~~f. 

PER C v n ~ ~ a r .  T h e  appeal  i n  the present case is  controlled by the  
principle stated i n  Ins.  C O .  v. Forbes, 203 S.  C., 252, and  V e s t  v.  
Jackson, 108 S. C., 693. 111 the la t ter  case the  Cour t  s a i d :  "There a re  
perhaps hundreds of deeds of t rust  i n  tlie S t a t e  indexed and  cross- 
indexed ill the  same manner  employed in  the present case, nntl n e a r e  
not incliiled to s t r ike down those instruments  as a mat te r  of Inn,  pnrticu- 
larly when there n a s  sufficient informatioil  upon tlle indes  ant1 cross- 
indcs  to create the d u t y  of making inquiry." B y  inquiry or otllernise 
tlle plaintiffs ascertaiiied tha t  Effie Carson was T. ,I. Carson's wife, 
fo r  the fact  is set out not ouly i n  the premises of the  deed under which 
the  plaintiffs claim but i n  a r e f ~ r e n e e  to a m a p  attached to the abstract 
of T .  ,I. Carson and Effie Carson filed nit21 the X o r t h  Carolina J o i n t  
Stock Land  B a n k  of D u r h a m .  M o r e o ~ e r ,  the index of the  defeiitlant's 
mortgage is as  nearly a compliaiice with the law as  is  tha t  of plaintiffs' 
deed. 

Affirmed. 

(Filed 13 JIarcli, 1033.) 

1. Bamks and Banking H cl-Deposit for n special purpose is impressed 
with a trust entitling depositor lo  n preference. 

A deposit in n bank made with a distinct understallding that it  is to 
be held by the bank for the purpose of' furthering a trailsaction between 
the depositor and a third person, or a deposit made under circumstances 
necessarily implying that it  is made for such purpose, is impressed with 
a trust entitling the depositor to a preference over general depositors in 
case tlie hank beconles insolrent and is placed in a receiver's hands before 
discharging the trust. 
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2. Same-Pi-rfewnce of deposit in trust dclk?rtnieiit is not defeated by 
overdraft in trust department's acconnt 31ith c.onmierria1 cleparlment. 

Where n deposit for a sl~ecial purpose creating a trust fund in tlir 
l):~llli's llniicls is niade in the trust delx~rtmeiit of the bank, m ~ d  is ill 
turn ilel~ositecl \\-it11 other trust fu~icls by tlie trust delrartmeat in n general 
account carried with tlie colnmercial dt~p:u.tment of t11e same b'anli, the 
depositor is not deprived of his riglit to preference eyer general del~osi- 
tors ul?on tlie insol~elicg of tlie bank by the fact tlint )-he nccouiit of' the 
trust degortment with tlie cornrnercial degartment of the hmik is ol-er- 
d r a ~ w ,  siuce tlic assets in the recei~cr 's  li:~nds are iiicrtnsed to the estexit 
of  such c1el)osit regardless of tlie fact tliiit the depo:sit is commingled 
with otllcr clcgosits in the trust deyartnielit and in turn cornmi~iglctl 
with tile ba116's gerier;ll fumtls, nncl the bank will not be a l l o ~ ~ e d  to defeat 
its fiduciary resl~onsibilitics by :I system of self-(lealing. 

- \ ~ v x \ r .  by tlcfcndniit froill ( ' l e t t ~ e i t t ,  J . ,  nt -1uguat T c r i ~ i ,  1932, of 
U r - s c o ~ r u ~ : .  

C'iril i~ctioii  to estahlisli prcfcrei~ccl, ur l ~ r i o r i t y  of plaiiitiff's c-la in^ 
to fuiitls i n  t l ~ c  l l a ~ i d s  of the l i q u i t l a t i ~ ~ g  agcjlit of i i i~olv: ' l~t  bank.  

T h e  c a w  Tvas licard by the court  without the i n t c r v c w t i o ~ ~  of a ju ry ,  
~ l p o i i  facts  : ~ g r w t l  o r  foulit1 without  o l ~ j r c t i o ~ ~  : 

,, 
c). 1l1c.v de l~os i t s  x e r e  carr ied as  n t rust  a c c o u ~ ~ t  ill the t rust  cl(q~al,t- 

l i l~ i i t  of the  biilik, aiid h:ld not hcen :~pplictl  to the specific l,urpo.wb for  
v,li icl~ wit1 account was licld :it the  tiliic of' the  hank's closing. 

4. -111 nioi1cg.s rereired under  the tcmiis of the t rust  :Igrecnicnt re1 
tlcpositrtl hy tlic' t rus t  departmelit  of the  C'c,ntral B a n k  and  T r u s t  Coni- 
p 1 1 y  ill i ts general account carrictl  wi th  t l ~ r  commercial tlepartrntwt 
of the same bank. T h i s  general account of tlie t rust  departmelit  wit11 
the conliiic.r~in1 t l ~ p a r t m e ~ i t - m a d e  up of niaug. f u n d s  r c c e i ~ e t l  f rom ~ n r i -  
ous partic<-\v:ls the  o1i1y acrouut  ~ a r r i e d  by the  t rust  t l e p a r t m c ~ ~ t  :it 

t h r  t ime  of tlw closing of tlic C'cntral B a n k  tlnd Trub t  Pomp:111y ; r ~ i t l  

\Yai a t  thitt t ime orerdran.11 by approximately $2l,0(10. 
I'poli the fo rego i~ ig  p e r t i ~ i e n t  facts,  it was n d j u t l g d  "that tlic t'1:1111i 

of the l h i n t i f f  be, and tllc same is hereby, nlloncd as  a prcferrcd rlaiui 
: l g : ~ i ~ ~ * t  tlio aisets of the Ceiitral R a n k  aiitl T r u s t  C ' o m l ) : ~ ~ ~ g ,  ~111tl I I ~ I ( . I I  
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final settlement is  made by said defendant the  said claim shall be 
allowed pr io r i ty  i n  payment oyer the  claims of tlie common creditors 
and shall either be paid i n  full ,  as  a preferred claim, o r  i n  the event of 
a n  insufficient amount ,  to p a y  al l  of the prrferred claims, then it  shall 
share pro r a t a  with the other preferred claims against t h e  said Central  
Bank  and T r u s t  Company." 

Drfendant  appeals, assigning error .  

STACY, C'. J. T h e  case is controlled by the decis ioi~ iu  l'nr1;e,* v. [I'rust 
C'o., 20". C., 230, 162 S. E., 564 (-l7e!csoin v. J l u f .  Life Asso., 136 
So. (F la . ) ,  359, l i k e n i w  practically on all-fours),  un lws  the circuln- 
stance, appearing liere, but xvhich did iiot appear  thew. tha t  tlie ~ e c o u n t  
of the t rust  department  wit11 tlie commercial department  n-a o v e r d r a ~ ~ i i  
a t  tlie t inw of the closing of the  Central  B a n k  a u d  Trus t  C'ornpal~y, 
differentiates t h e  two cases and reduces plaintiff's claim f rom one of 
preference to oile of commonalty. 

I t  is the position of the plaii~tifl '  tliat tlie nietliotl of li:~lidlilig tile 
a c c o u ~ ~ t  in  question v a s  a mat te r  of internal  bookkeepilip. or of self- 
c!ealiug, ant1 is ~vi t l iout  niatcrial significance ill tlic case (Glidtr'etl 1 % .  

Gufelius, 06 Fla.,  834, 119 So., 140)  ; tliat tlie Central  I3niik aiitl Trus t  
C'ornpany was authorized to tlo :L t rust  buri l~ess  as   ell :IS a c~o~liuiercial 
Luiiiess (C. S., 1 1 7 ( a )  ; tha t  it  had but o w  cliarter,  au( l  altliougli i ts  
t ~ v o  departments  m a y  have beeii separate and  distinct, togctlier the?. 
comprizetl but a single busiiiess uni t  ( I n  I.(? P r z ~ d e ~ z f i a l  l ' t ~ r . < l  C 'o . ,  244 
Xass.,  G4), rendering i t  inequitable to allow such all i~ i s t i tu t ion  to 
ckinngc i ts  s ta tus  f rom trustee to debtor simply by s l i i f t i~ig fui~cls f rom 
its riglit liand to i ts  left, o r  f rom one till  to  anotlier ( [ l ' e ~ n  l i a u f e  l'ursf 
C'O. v .  Sco t t ,  181  N. E. (I i id .  App . ) ,  360;  S o t e  3 1  Mich. L. Hey.. 5 3 2 ;  
44 I 3 a r ~ a r d  L. Her.,  1281) ; tha t  the general depositors kiien-, or shoultl 
haye known, tha t  t rust  funtls iii the hands of such a haliking institution, 
deposited f o r  special purposes, were perforce rece i~c t l  ill :I fiduciary 
capacity and  n-ould necessarilj- bc licltl subject to the q u i t a b l e  principles 
csis t ing bet~vccn t h e  parties to such fiduciary relationsliip (Bn~zl; c. 
( ' o I , ~ .  C'oin., 201 x. C., 3S1, 160 S. E., 360;  C'orp.  ( ' o m .  c. Jl'vuqt Co., 
193  S. C., 69G? 133  S. E., 22 :  Gliclden c. G'utel izrs, s l r p ~ x ) :  :rlrtl that  
1~11~11 a n  a g c i ~ t ,  bailee, or trustee, c o n ~ r ~ i i i ~ g l e s  fuiids n-it11 his  ow11. i~nt l  
dissipates a portion of the coinmiiigled fund,  he  n i l1  he preauinetl to  
have dissipated his ow11 funds first, and tha t  tlic rcm:ii~itlcr of sucli 
comniingled fund  will be subject to distribution among his c.i7.sflii r p c  
frltsfcnt according to their respective rights. J l y e r s  c. i lIafusel~, 98 Fla . ,  
11-26, 125 So., 360 ;  ?Tote, 82 .\. L. R., 46 et seq. 
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r ,  l l ~ e  d e f ~ i i d i ~ i ~ t ,  011 tlie other  l ~ a n d ,  says tliat t h e  r igl~tfuluess  of the 
tlcposit made by the trust department  wit11 the  comme~*cial  department, 
~ v l ~ c t l l c r  legal or other, i n  the  absence of s tatutory autllorizatioii, is not 
t~linllci~gctl;  tha t  it  docs appc>ar by so depositing said funds  they were 
tlierehy wgrcgatcd or earmarked as  belonging to a separate account;  
that  this nccouilt w:ls ovcwlrnn.n to  the extent of $41,000 a t  t h e  t ime 
of the h;~nl<'s c l o s i ~ ~ g ;  tha t  instead of a l ~ g m e n t i i g  thc  funds  i n  the  
l ~ a i ~ c l s  of the  liquitlatiiig agent,  they were :ipparently diminished to the  
cx te l~ t  of the  overdraft ; tha t  to entitle a claimant to prefercwtial pay- 
ni(~ilt  f r o m  the  assets of a n  insolvent bardc ill tlie liancls of a l iquidat iug 
: ~ g c ~ ~ t ,  i t  must appear  the f u l ~ d s  tlci~laidecl were ill the mnk's possession 
;IS agent,  hailrc, o r  t rustee;  tha t  such fuilds reaclled the  hands of the 
liquitlating agent ill s o n ~ c  f o r m ;  tha t  tllc assets b rougl~ t  111tler his control 
\ w r e  larger  l)g this nnlouiit t h a n  they otherwise voultl  llnve becn 
( ' l ' i l ~ s l e y  L'. A t i ~ o s ,  13; SO. ( F l a . ) ,  397) ; a i d  that  plai~i t i f f  has  failed to 
lnake out such a case. ~1 lcDoua l t l  z'. FuBorl ,  125  Ohio, 507, IS2 S. E., 
.iO4; Et t l p i r c  Stcitca h ' u r c f y  L'o. u .  C'arroll C o u n t y ,  194 Fecl., .iD;:, a t  
1). 604, 

1 1 1  the, l iqui t la t io~l  of insolve~it banks, the  general d 'q~os i to rs  a r e  ell- 
t i t l id  to iio prt,ferencc, nnd niust share pro ratn n.it11 the gcneral 
c.mIitors. ( ' o r p .  ( ' o v l .  r .  Il'rlisf C'o., 194  S. C'., 123, 1 3 s  13. E., 1 3 0 ;  C'o7.p. 
( ' o t u .  r .  2'tiusi C1o., suprc1. B u t  wliere deposits a r e  illntle with t l ~ e  d i s t i i~c t  
u l ~ i l c r s t n ~ ~ d i l ~ g  tlint they a r e  to be lield hy the bank for  the purposc of 
f 'ur t11~4ilg ;I t r ansac t io i~  betweell the  depositor and n third person, or 
\vllcl*c t l ~ c g  a r e  niacle under such circumstal~ces as  giv(' rise to n necessary 
inip1ic:ltioll Illat t h y  a r e  made  for  such a purpose, the dcyosits becoli~e 
i n l p r e s ~ " 1  wit11 :I t rust  v l ~ i c h  entitles the depositor to  a preference over 
tl~ch general creclitors of the bank i n  case the bank b~:colnes iusolwnt  
v.11ilc I io l t l i~~g  tlic. deposits. C'ol~p.  C'o?r~. L', Il'isusf Co., s u p r a ;  l I u d s p c ~ f 1 ~  
r .  I-iiiutl I l ' ) , t rs t  c(: S U C ~ ~ I J S  Uar tk ,  19G lo\\.a, 706, 19; S. V,, 378, 31 
-1. 1,. R., 466, a l d  note;  7 C. J., 631. 

Tlic're : ~ r c  also certain s tatutory preferenrcs (C .  S., 2.1S(c) ; M o ~ c c o t l ,  
r .  I loot l ,  C'otur., 202 S. C., 321, 162 S. E., 730), as  well a s  cquitablc 
o ~ ~ e s  ( I ' c l t ~ X ~ ~ r  r .  I l ' r ~ s t  CO., s u p m ) ,  allowable i n  the liquidation of in- 
s o l \ ~ ~ ~ i t  b:l111<~, but the  present rccord deals onlg with tli8: equitnhle r ight  
cd lwiority. l i l  rc B u n k ,  a n t e ,  143, 167 S .  E., 361. 

'Tlic, a rg~ui i iwt  of the d c f e ~ ~ d a i l t  proceet1:i upon the prcinise that  tllc 
truqt a ~ i i l  co i i~~i lc r t~ ia l  t lc l~nrtnlei~ts  of the Clmtral B a n k  and Trus t  C o n -  
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other moneys al l  mingled i n  the  same till, with those deposited by 
plainrift', and the overdraft i n  the t rust  department  account was but a 
bookkeeping arrangement  so f a r  as  the bank's creditors a re  concerned. 
-1 corporate fiduciary will not be permit ted to escape the  responsibilities 
ar is ing froni nuell s ta tus  by tlie s i n ~ p l e  expedient of sdf-dealing. S o t ( > ,  
3 1  1\Iicll. L. Rel-., 532. 

Tlit, l ~ l t ~ i ~ i t i f f  has  shown tha t  she deposited nit11 the Central  B a n k  mitl 
Trus t  C'0111px~ certain funds  f o r  a specific purpose, which the bank 
rcceivetl i n  trust,  n~ ing led  them nit11 other funds, and became i ~ ~ s o l v c l ~ t  
before rli.wliarging the trust,  with a portion of the comniil~gled f u i ~ t l  
still on linntl n h e n  tlie defendant, as  liquidating agent, took c l l a r g ~  of its 
affairs. Plaintiff 's funds  T e r e  not only mingled with others ill t l ~ c  
gcneral acroulit of the  t rust  tlepartmciit, but this account was l iken ix .  
eoiii~i~inglell  ~v i t l i  tlie g e ~ l e r d  funds  of tlie bank. I t  aplicars, tliereforc~, 
that  tlie general coffers of t h e  bank were enriclied to the  extent of 
l ) l a i l~ t i f i ' .  deposits, and tlie assets coming into tlic hantls of the tlc- 
f c ~ i d a n t  were accordingly increased or made larger. T h i s  elltitles thy 
plaintift' to a preference. P e t e r s  1.. B a i n ,  133 U. S., 670, 33 L. Ed. ,  696;  
I ~ ~ Y I ~ I ~ u I ~  i s .  I l ' i l l inghast ,  201 Fed., 609 ;  h ' c h ~ c n z n c h e ~  1 % .  l l u r r i c t t ,  5 2  
Fctl. (? t i ) ,  $17;  Lusl i  T .  G i i n f h e r ,  32 Y y o . ,  294, 232 I'ac., 518; . l~iclrc~lr 
1 . .  U a n ~ i l f o ~ z  ( ' o i i n t y  Sfcife UunX., 207 Zoxva, 403, 223 S. Mr.. 176;  30 
Ilicli .  L. Rev., 441. 

T h e  decisions i n  f 'oi.p. C ' c m .  1 % .  H(inl;, 137 S. C'., 697, 50 S. E., 30,Y. 
d AIIII .  C'w., 537, B a n i ,  T .  Dac i s ,  114  x. C.,  343, 19 S. E., 280. nl~t l  
C ' l i e v ~ i ! u i  C'o. 1 . .  Rogers ,  172 S. C., 154, 90 S. E. ,  129, a re  11ot ;it 
v:rri;r~ice with the coiiclusions reached i n  C'urp. [ ' o m .  1 % .   list (lo. ,  19:; 
x. C'.. 696. 135 S. E., 22, nor i n  l'ui.1;er c. y'rust  C'o., 202 S. C., 230, 
162 S. E., 564, ]lor ~v i t l i  anything said licrein. T h e  whole subject is 
c.laborately tliscuseetl i n  a recent annotation, 82 -1. L. R., 46, et sey. ,  froni 
which it  appears  tha t  rnaily perplexing qucst iol~s ha\-(. latcly ar ipel~ ill 
conneetion with the liquidation of insolvent banks. T h e  ~ a r i o u s  courts 
have foniitl i t  difficult wit11 consistelicy to plot tlie line, sometinles 
s l l adoy- ,  ~ v l ~ i c l i  separates t h e  r ights  of prcfercnti:~l creditors froni 
i l ~ o w  of r l ~ e  g t , ~ ~ e r a l  or conirnoii creditors. IIucl i  of the c o i ~ f u s i o ~ i  
a p p a r c ~ i t l y  I i a ~  come f rom a fai lure  to distinguish between tlie riglit 
of prc~ferch~~cr, or equity of priority, and tlic r ight  to h a r e  certain specific 
1)rolxrty r e t u r ~ ~ e d  to tlie creditor, as  under  claim ant1 delivery, on the 
prilieiple of fungible goods or  because of direct ownership thereill. 
,h id n-hilc it  m a y  not be possible to  l ay  dolvn a rule applicable i n  all  
cases, due to t h e  manifold situations arising, equity will not forsake 
tlie pursuit.  simply because of the difficulties presented, unless and u i ~ t i l  
the legislative department  shall preGmpt the field by enactment of 
s ta tutory regulations covering the subject. SOY do we decide in  ativance 
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upon the effect or validity of such preemption should t be undertaken. 
State, ex  rel. S o r e n s e , ~  .c. F a r m e m  S f a f c  B a d . ,  121 Yeb., 532. 

The  precise question here presented is  new in this juriedict io~~, but 
tlie ruling appealed from is supported in te~idcncy, at least, 1 y  n  lumber 
of decisions, and will be upheld. 

Affirmed. 

C. I\'. 'KAXCY P O S T  S O .  70 O F  T H E  A J I E R I C A N  L E G l O S  O F  T H C  DE- 
P A R T J I E K T  O F  K O R T H  C A R O L I N A  A T  O T E E N ,  K. C. ; T H E  S O R T H  
C'AROLISA D E P A R T M E N T  O F  T H E  A J I E R I C A X  L E G I O S :  T H E  
A M E R I C A S  LEGION,  A CORPORATIOS; ASD V'BCHOVIA B A S K  A S D  
T R U S T  COBIPBST,  TRUSTEE, V. C E N T R A L  B A S K  AIYD TRUST C O X  
P A S P  ET AL. 

( F i l e d  15 BIarc11, 1!)33.) 

(For digest see b'lacli ?;. Hood, Comr., a~rfc. 337.) 

 PEAL by plaintiffs from C'lement, J., a t  October Teriu, 1032, of 
Br XCOXBE. Reversed. 

The  object of the action is to obtain a prefereilce 011 certni~l  f u d a  
deposited in the Central Bank and Trust  Coiiipany 3y declaring the 
defendants trustees for the plaintiffs of $5,3S4.79 which has been intcr- 
mingled with the funds of the defeildalits on deposit 111 tlie TTaclio~in 
Bank and Trust  Company to the credit of tlie Com-nissioner of the 
Central Bank and Trust  Company; also to restrain the disbursenlent of 
funds until the sum of $3,384.79 is set npnrt for the beliefit of the 
plaintiffs, or in lieu thereof that  a lien be elgrafted ul)on all tlie assets 
of the Central Bank and Trust Company to secure the pay~nent  of tlie 
stated amount. 

The parties waived a tr ial  by jury and agrt,etl that  the judge sliould 
hear the evidence, find the facts, and rcwder judgment. Tlie court 
found the facts and adjudged that  thc plaintiffs are >lot elititled to a 
preference but to a pro rata share in tlie assets. 

Bourne, Pavker,  Jrleclge & DuBose for p i a i n f i f s .  
Johnson,  Smathers  cC Roll ins  for defeiztlu~lfs.  

A ~ a a r s ,  J. I t  is the opiuion of the Court that the plailitiffs are entitled 
to a preference and that the case is governrd by the prjnciples stated in 
l>arker  u .  T r u s t  Po., 202 S. C., 230, and FlctcX L*. Hcocl, C'omt~., ante, 
3 3 7 .  Judginelit 

Rc~er sed .  
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(Filed 15 RIarch, 1033.) 

A \ ~ ' ~ ' ~ . i ~  I I J -  t lefe~~il :~l l t  f r o m  C'Iet)~ct~f, J . ,  a t  Chnmhera. :it A\ug l i~!  
'l'orin. l!):I2, nf B r . s c o ~ r ~ ~ : .  .\firmeel. 

r 7 .I 111. co11rt Iiclon. foulid t h e  fol lou-i~ig facts, u~~t l i spu t tv l  by the  litigx~its: 
aiitl ~ ~ c , i i ~ l e r c ~ ~ l  jntlgrnent t l ~ c r c o ~ i  : 

" 1. T11:lt I7clul~g 31. Sniitli I Y ; ~  r c ~ g u l x l y  appoi~rtctl  a,- pcrliiallcllt 
~wc, i \ - ( , i .  of tllc I\lc,ado\vs Koa1t~-  ( ' o i ~ ~ p a l i y  117 order of the IIoII~~:IIIIo 
Guy l\-c.a\-c.r. jutlpc,, General County ( 'onrt ,  on Mtirvll, 1931. i11 :L 
c:rw ei~ritlvtl .C':~ll:ll~il R( ,al ty  Corporati011 1.. 'I'hc M e a t l o ~ ~ s  Real ty Com- 
p:1tiy.' :"HI t11:1t 1 1 ~  has  ilunlifictl :rr xiic.11 r r . r c ~ i ~ t ~ r  alld h:iq c>~i tc rc~ l  iil io~i 
Iiis t lu r iv~  :I. > u c l ~ .  

2 .  "Tli:it  tlit> ( ' t ' n t ra l  Ijnlik :n~ t l  Trus t  ( 'o1n1~11y wa:: :I iwq~or : r t io~ l  duly 
c.ri~ati>tl. i r l y ; ~ ~ ~ i z c ~ t l  :lnd ~xistilig. 1111(l(>r rllc, l i i ~ ~ s  of tilt, S t a t r  of Sort11 
( ' : ~ r o l i ~ ~ : i  ~vi t l l  it4 l ~ r i i ~ ( ~ i p a I  l)!a(,t, of buqi I ICI -s  : ~ t  . \ , sho~i l l t~ ,  S, ( '., :i1i11 \T>IS 

c~i~g:ig~vl i l i  tllc c~ol i l~ncwial  h l i l i i l ~ g  11nqillo>s a ~ i ( l  o l ~ t ~ r a t i ~ i l  :is :i par t  of 
t 1 1 c ~  ~ I ~ I I ~ L  i i  ~ l o p : i r t n ~ ( ~ n t  I ~ I O \ T I I  :IS tlicl trnst ( l t q ) : ~ r t t ~ i i ~ ~ i t ~  :\1111 that  saiil 
11:1111< .;1~-l~e~1111otl l~us i~ less  011 avcoulit of i ~ i w l ~ c ~ l i c * y  a t  the' rlosc of buqi~ic~ss 
oli 19  S o ~ t m i ) c . r ,  10:3O> :~11il t l ier~aftc' t '  ~ \ - ( ' l ~ t  iiito liquiiI:~tioli, a ~ ~ t l  t l t :~t  the 
~ I o ~ c ~ I I I ~ ~ I I ~ .  ( ; u r ~ l e y  1'. Hoo(l,  ( ' u ~ i ~ i i i i s s i ~ ~ ~ ~ ( ~ r  of T3:ilkq for  tlie? St:ate of 
SOITII ( ' : I I Y ) ~ ~ I I ; I ,  is I IOIV liquiilatitig said C~'e~1iira1 132111k L I I I I I  T rus t  ( ' O I I I -  

J ~ : I I I ~  I I ~  virtll(' of st:ltute~ry ilutliority. 
:;. 'L11;it thiJ lfc~:~(Io\vs l h a l t g  ( ' O I I I ~ : I I I ~  ( l i i l ,  0 1 1  01, :1h111t 1 c J : ~ l ~ ~ i : ~ ~ , y ,  

l!)Li, i~.llc, irq idorl~oratc  1)otiils in  ac~rurtl:lliw ~vi t l l  t\\.o sl~rc,ifiia issl~es i l l  

r ! ~ c x  s11111 c~f *l?.i,000 c.ac.11. a11d t h c w  u-~rs  csecuteil 2.. . - ~ ~ r t , t y  for  suc!~ 
sc.rica- e l f  I~olitl- t \ \-o c.ertai11 tlc~cls of trust i ~ o t h  c~sei*utc.~l by [!I(, l l e : ~ t l o \ r ~  
Ke~nlt,v ( ' i i ~ l r l ~ i l l ~ y  to the  Cle~itr:il B a l k  :l~ltl Trus t  ('on~p:tiij- 21s t lwtce ,  bg 
t l i t ~  tc.1.111. of v.l~icli  tlic I\Ic>:~tlon.s Rt:!lty C'o~l i l )a~iy ~~le t lpe i l  a i  security 
f o r  tlicl i~lilt~l~tc.illic~is. (~~.iilcwiwl by its hontls. saitl tn-o t l ( ~ ~ l s  of trll.qr (,:11211 
11c.nri11g c!;ire of 1 . J a ~ ~ u n r y .  1923. ant1 being of r e ~ o r d  ill T)EP(I of Trus t ,  
I h c k  ?S4, l,;igi3 413. ;111(1 1)ceil of Trus t ,  Book 254, page 442, r c ~ s p r ~ ~ t i ~ c l y ,  
ill t11c. i,ffi(~i, of rhc rc'gistcr of iliwls of I iu l~comhe County, S. 0. 

4. T11:tt O I L  or about 1 6  J a i ~ u n r y ,  192s. the Metulon-s Rea l ty  C o m p a ~ l y  
c , ~ ~ t c r r t l  illto all agrccmclit v i t l l  the (- ' ( '~i t r :~l  l h k  a d  ' l ' r u ~ t  Corupal~y 
as  r rxlsr~~t~.  ; 1 1 1 i 1  by the ic>rri~s of said agre>eInrrlt the  sum of $75,000 
rralizt,rl fr11t11 tlic pur t~ l iaw 1)ric.c~ of t h ~  a h w e  rcfr~rred to ho~itl.; TTLI.: 

~,lai.c,i! i l l  tlic. I:al~ils of tlli, ( ' i , i i tral Rnlik a1111 Trus t  (-'onipally as rrurtee 
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claim O I I  5 Jul ie ,  1001, :111tl lroticc of said rc j rc t io i~  w:ls r c w i ~ c d  Iy 
I ' o u ~ ~ g  11. Sniitli, rccc4vc,r, plni i~t i f f ,  oil 6 J u n e ,  1931, :nit1 tliat this w i t  
\\,as il~xtituioil a11tI ~01111)1:1ii1t filed within the s tatutory D O  days tlicwj- 
af ter .  

I t  was s t i l~u la ted  1)y botli c o u n ~ e l  fo r  plaintiff :nit1 c o ~ i l s e l  fo r  
dcfeiitln~rt ill olwu court tha t  tlie forrgoiilg fiutliugs of fact  a r r  r o r r c ~ t  
: I I I ~  t h :~ t  tllc're is 110 o b j ~ e t i o ~ r  thereto by citlicr par ty.  

L-po~i the foregoi~rg fill(1iligs of fact  it  is, tliereupon, ortlc~retl, a t l j~idgi~i l  
: I I I ~  d ( ~ w ( ~ 1  tliat t h r  cl;ri~ii of tlic plaintiff he, ant1 the same is l i cwl~y .  
:1llo\w11 as a l)rofcrrcd cdlaiii~ a g a i ~ ~ s t  the assets of tlic Cc11tr:ll 13:111k ; I I I I ~  

T rus t  C'oiiipniiy, :~litl \~liclli filial set t lemc~it  is riiatlc by said defencl211rt 
the wit1 c~lniiir shall be nllon.cc1 prior i ty  i n  payineirt ort,r  the clainis of 
the coniliioir creditors aiid ellall either bc pnitl ilr full ,  as  n p1.efeix~11 
rlai111, or ill the  e r c l ~ t  of 2111 i i ~ s u f k i e l l t  amouiit, to p a y  all  of the 11rc>- 
fcrrecl claiilis, t11cll i t  sliall share pro r a t a  with tlie otlicr preferred claim. 
:~gaiiiet tlie enid C e i ~ t r a l  B a d <  and  T r u s t  C'oilipa~iy; airtl tli:~t t l i ~  tic,- 

f c i ~ d a ~ i t  be tasetl  wit11 the costs." 
F r o m  rllc judginci~t  :IS sigircil, the tlefeiltlailt cxcq~te t l ,  ns;igilctl (>rror  

a11c1 aplwnlc~l  to tlic Sul)rciiie Court .  

C'r. \ I ~ I ; M I S ,  J. Tlic plaiiltifi coirttwls that  t h e  $75,000 was placed 11 it11 
tlw ( 'e~rtr;ll  Bnirk :1irt1 Trus t  C'oiiipa~ry uiider a n  agreement tliat said i u i ~  
\vas to i n w t  wr ta i i i  specific obligntio~is of said &atlo\\ s Real ty ('0111- 

11ai1y. an11 t11:it tlic 11a11k had  ki~o\ \ le t lge of this fact ,  ant1 tliat tlli,ir 

to att:l(.li to tlie assets iron- ill the lialitls of the  l iquidat ing agelit. r l r i ,  

f u ~ ~ t l s  i ~ r  n lmrt of tlie fuiitls beloiigiiig to tlie plaintiff must exist ill tl~ct 
I~nntl:: of tlic. liquidatiiig agmit, upon wliicll the t rust  call attaclr, i l l  

o i t l c ~  that  equity m a y  re turn  to its r ightful  owner tha t  which actu~rll).  
I ~ d u i i c . ~  t o  lrim. and  tha t  no such fuiitls remain i n  tlic recxeiwr's 11:111tlr. 
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ASIII~:VII,I,E SAFI.: D E P O S I T  COJLPANT. TRLSTIKF:, r. G U 3 S E T  P .  HOOD,  
COMJIISSIOSER OF BASKS OF TIIE STATE OF S O R T H  CAROI.IXA, A T D  

G. S .  I I E S S O S ,  I.IQUID.\TISG AGEST FOR T I I E  CI1SSTRATl B A S I i  A K D  
T R U S T  C O J I P A S T .  

( Filecl 15 BInrch, l9:D.) 

.lpl)cal ant1 li:rrols F a-Defcnclant h ~ l d  not cLntitled to lnise question of 
plaintiff's right to sur, no objrction having brcn mnclc in court 
bclo\r. 

-\PPE.\I, by d c f e ~ ~ J a ~ ~ t s  fro111 hqinl,,, ,J. ,  a t  ,JIIIII? C i ~ i l  T ( . I I I I ,  I!):;?. of 
I ~ ~ . S ( W A I H E .  .\ffirmcd. 

r \ 1 lie pastics to this co i l t rovc~q- ,  ill tht. c m ~ r t  11c~lo\\-. ;iprc.!,~l ro w:~i\-tj  
:I j u ry  trig11 a1111 tha t  t11<> roilrt shoi~l t l  fi11d t11c f:tcts n11(1 1 ~ ~ 1 1 i I t ~ r  jutlg- 
1111 l i t  t l ic~rcoi~. Tli(> f i ~ ~ d i i ~ g s  of fact.  in  pnrr, :I?P :IS f o l l o w  : 

"The ('oiiti~lcntnl 3Tortgagc C o m p a ~ ~ y  is n c w r p o r ; l t i ~ ~ ~ i  'lilly c.i.c,:~tc~tl 
n ~ l d  c'sistillp, n11t1 n-as forrnt>rly c~lpngcil ill 1,iisiuc~ss ill tllr p i t \ -  l i t '  A\sI~t '-  
\.illc. Sort11 ( 'arolina, autl f o r ~ l w r l y  r l lpp tv l  ill tht' h l i s~ i t .+  of l i i :~k i l~g  
1oa11s scrurctl by tlccds of t rust  conntitutilrg livlls oil sc;ll c.t:itt7 i i l  thc, 
c8ounty of I h ~ i c u i r ~ b e  n~lt l  other countics ill thc Stilt(, of Y O I , I I I  (':iroli11:1. 

T h a t  i n  :ill the  l o n ~ l s  ro m:icIc by snid C'ot~till(~~lt:il  X c ~ r  p g t '  C ' O I ~ ~ : I I I ~ ,  
t l ~ c  C ~ 1 1 t r n 1  I3allk : I I I I ~  T rus t  C o m p n y  n.as ( l w i p m t t ~ d  R.. t i . i lctt~, i l l  t i l l '  

w v c ~ n l  tlrctls of t rus t  securing s:lid  lo:^ 11s--tllnt is  to -:I>.. 1 1 ~ 1 1 ~  II.I,I .(~ 
~iiatlc to ini1ivitlu;lls by the  C o n t i ~ i c ~ ~ t : l l  -\Iortg:ipc~ Conil~:lii!- :111!1 ~iotc,; 
wcrc. csecuted eviderlri~lp saitl loalls. 11snally ~ l a y i ~ l ~ l c  lt!o~i:Iily. . - i ~ ~ ~ r ( ~ ~ l  
1)y tlwds of t rust  i n  which the $nit1 C I ~ I I ~ I ' : I ~  13alll; ant1 'TI,II-r ( ' O I ~ ~ ~ M I I V  

v.nl; 11amt.cl a:: t rus tw.  
T h a t  the  Continental  Mortgngt, (lon111a11y i s > u t ~ l  w ~ ~ o 1 ~ : 1 1  -clric,.~ of 

bol~ds,  payable to benscr, ant1 sold t l ~ c  sanlcx to tilt' ~ml~l ic . .  ;111(1 11lt~Igt~11. 
:1111ong other things. a s  collateral security to saitl hontl.,. t l i c  110tt+ 111111 

111ortgngc.s rcft7rsctl to ill tlic p r c c t d i ~ l p  par:lgrapli, a1111 >ai,l  ~ l n t c , ~  at111 
~ ~ ~ o s t g a g c ~ n . ~ r c  11cltl ill the t rust  tlcpartnlc~lt of thr, ('cnt?:il I3ailli ; t ~ i t l  

'I 'rl~st Company.  
T h a t ,  ns set fo r th  a h o ~ c ,  tht- liotes nlitl I1lortgagc.Q ~ ~ f ~ i ~ c ~ ~ l  TIJ con- 

rai~lctl  a provisioll fu r  monthly p s y r n c i ~ t i  t l i ~  horrou.r.?-. a11i1 :rl.w 
I ~ O I I ~ : I ~ I ~ I Y ~  a pso~.i.iou iluthorizillg the t rwtr1e to Iiol(l tlit..r, ~ i lont l i ly  
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1~ay11i~i1t. u i~ t i l  a seniialril~ial i l~tcrest  i ~ i s t a l l n ~ e ~ i t  matured u ~ ~ t l ~ r  t 1 1 ~  
term of wit1 deed of trust, and pursuant to some arrangement bet~wc11 
:lie wid ~ I R I I ~  and C o ~ i t i ~ ~ e i ~ t a l  3lortgage Compai~y,  the makers of said 
~ io tes  made ~~ ion t l l l y  p a y ~ l l e ~ ~ t s  direct to the Continental Mortgage C o n -  
l'any, nhich  company received said payments from time to time and 
deposited same to its on11 credit in the Central Bank and Trust  Com- 
pmiy, ant1 then made moiitlily remittances to the trust tlepartnient of thc 
said C'entrnl Bank and Trust  Compariy, giving one checlr to said bank 
for  tlic aggregate amount of all collections made from the numerous 
i ~ i d i ~  itluals vl io had 111ac1e payment during the preeedii~g month, the 
said c.1iec.k beiug accepted lq the trust departmei~t  of the said Ce i~ t r a l  
B:l~ik a ~ i d  Trust  C o m p a i i ~  and deposited to the credit of 'trust depart- 
iiiellt'; tliat u ith each monthly renlittance tlius made by the C o ~ t t i ~ i e ~ l t a l  
Mortgnge Company, an  acconipanging statement was furnished to thc 
hank, ;lion ing the several i i i d i d u a l s  n h o  had made paymeiits, and tlie 
:~niou~i t  of such payments, nl1ic11 record and stateme~it  was filed with t l i ~  
trust delmrtmcnt of the C'eiitral Bank alid Trust  Company, to tlic e11t1 
that 11 proper record ~ii ight  he made of the collections so made 1, the 
C ' o ~ ~ t i ~ i e ~ i t a l  Jlortgage Company ant1 so rcmittcd to said C w t r a l  B a l k  
a i d  Trust Company, as trustee. 

That  npoli receipt of payments from the Continental Mortgage L'om- 
p m y  iii tlie maarier set forth ill the preceding paragraph, the Central 
Bank ant1 Trust  C o i n p a ~ ~ y  opened an  individual aecouiit with each 
mortgagor who had thus niade payments on his inortgage tlirougli the 
said Co~it inental  Mortgage Company, said paymelits beiilg shown as a 
deposit on an iiidividual Icclgcr accou~it  under the name of the individual 
so iliaking the payments, and tliat it v a s  tlie practice of the bank, u p o ~ ~  
tlic I I I : ~ ~ U ~ I ~ J  of the s e m i n i ~ ~ ~ u a l  papicwts  due by said mortgagor, t o  
debit hi? acc .ou~~t  on the i i i t l i~idual  ledger and credit his incl i~idual  iiotcl 
to the amount of the payi~~ei i t s  tlius p re~ ious ly  made. 

That  :it tile time of the failure of the Central Bank and Trust  Coni- 
11a11y tlie aggregate amount to the credit on the individual lrtlgcr accouut 
of the s cvc~a l  ipdividuals n h o  had made payments on tlieir mortgage; 
to tlie C'oiiti~~eiital Nortgage Conipany, and which compaily had in t u r ~ ~  
rc'mittetl to the bank, as I~erei~ibefore set out, n a s  ninety-eight thousaiicl. 
~l i i ie  liuiitlrtd and niiwtee~i dollars ant1 iiiliety cents ($98,919.90) ; autl 
tliat accordii~g to the books of said bank the said entire amount remaii~etl 
to the credit of the several individuals and had not been credited u p o ~ l  
their notes and mortgages. . . . 

Upon the foregoing fi~itlings of fact the court is of tlie opi~lioii a i d  so 
:~djuclge. that  the plaiiitiff iz elititled to recover the sum of $9S.919.90. 
v i t h  i~ i te r t s t  there011 from 19 Sol-eniber, 1930. a~icl that  the same i- 
cutitlerl to be atljutlgecl as a preferred claini agai~ibt tlie aqqct.; of the 
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C c l ~ t r a l  B a n k  mid T r u s t  Company,  i n  the hands of the tlefcntlniit~, and  
to be pa id  only i n  the  w e n t  there i s  sufficicmt amount  to p a y  all  pre- 
fcrrcd cl:iiins, mid, if there is not a sufficimt nn~ouli t ,  tha t  then said 
cllnims sllnll pro ra te  eqnally with other  prcfrrrcd clailnr a l l o ~ \ c d  by 
the court." 

F r o m  the judgrnent reridrretl by the  court  belo\\,, t lefcndal~ts  csccptetl, 
:l+yd cr ror  and  appealed to the  Supreme Court .  

CIAI<I<SOS, J. Defendants  contend tha t  i t  is doubtful  if tlie p h i n t i t f  
ill tlii.; cause is t h e  real  p a r t y  i n  interest.  C. S., 446, 449. Shppp<i,d r .  
dtrtlisoti, 198 N. C., 627. Under  C. S., 440, s u p ~ a ,  "A\ t rustee of all 
t ~ s p r c s ~  trustf'-'(may sue IT i thout  joining n it11 h im the p t  reon for  wliosc 
l~cncfit tlicl action is prosecuted." T h e  recor(1 discloses tha t  "The pliiin- 
tiffs n~i t l  dcfclidalits having i n  ope11 court waived a j u r y  t r i a l  n11J :igreetl 
tli:rt the judge might  hear  the evidence, find tlie facts  and  i-cndcr jutlg- 
~ll(>lit  t l i~r~o11."  T h e  court  below found : "That  the  saitl Central  Bn111r 
a i d  T r u s t  Company haying bccome, by reason of i t s  inqolwnry,  dis- 
qualified to act as  trustee i n  the several deeds of t rust  estcutetl  t o  it  fo r  
the brnefit of the said C o n t i ~ ~ e n t a l  Mortgage Company n ~ ~ d  anid Fctlt r a l  
Mortgage Compmiy, the  plaintiff n as in accortlillicc with tlic terms alitl 
provisiolis of saitl tlectls of t rus t  duly substituted as  triistce i n  all  of 
said deeds of t rust ,  and  al l  of the amounts  so collcctctl 11y rlic C'clitrtll 
I3a1ik and T r u s t  Company,  a s  trustee ullder saitl tlrctl.: cf truqt 011 tlic 
liotes nntl ~i ior tgagcs so delircretl to i t  fo r  collectioi~, as nforeqaitl, i l i o ~ ~ l t l  
be pilit1 to tlic plaintiff as  such substituted trustec, to bc applietl I,!. it i l l  

i~c>cordancc n it11 the tcrins and  provisions of the agrecincwt u~i t l c r  I\ llic.11 
the said Celltral B a n k  aiicl T r u s t  C o m p a ~ i y  collected the same." 

This  question as  to  plaintiff's r ight  to sue n-as not raiscd i n  tht  court 
1)c~lo~v. C o ~ ~ c e t l i i ~ g ,  but  not deciding t h a t  the plaintiff \\:is not the real 
1):lrty i n  interest or "a trustee of a n  esprcss trust," n.c tjiinli that  it  i z  
too la te  11on to liiakc thiq colitcntioli. Tlic t l~cosy  011 v hic.11 t l i ~  c2asc 
II ;E tried was to the  effect tha t  plaintiff was the rcal p a r t y  ill ilitcwst 
J I I ~  i~ntliorizetl to receive a n y  recovery i n  this action an(l malie 111-opcr 
:rpplication of the  fund .  I f  the question had h e m  raised in tlic cmwt 
bt~lon. a n  ai~iei!dn~ent  could have bee11 allo\ved. Tliia Court  r a n  n l l w  nil 
ainclitlnicllt as  to parties. C. S., 1414. I<ci,f 1 , .  B o f f o m s ,  36 S. C'., 6 9 ;  
/ l o d g e  v. l?, R., 108 S. C., 24. 

F r o m  the facts  found by the court below and the judgmeiir t l ~ e r e o ~ l ,  
tlic pl:iintiff, 011 behalf of tlie Contincnt:il J lor tgnge Coiiip: ~ i y ,  i -  elltitlccl 
to rccowr  of tlcfendaiitq $98,910.90. 
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T h e  case is  governed by Parkc?.  1 % .  Trust Co., 202 S. C., 230, a11d 
FlacX v. U o o d ,  C'omr., an t e ,  337. 

T h e  claims filed by  plaintiff were 011 belialf of the C o n f i n c n f a l   no^ t-  
gage C o m p a n y ,  and  the Federal  ,Uorfgage C o m p a n y .  T h e  Federal  
Mortgage Company's claim of $1SS741S.10 was denied by the  court 
below, a s  a preference and  i n  this ~ l -c  qec 110 error .  T h e  judgmel~t  of t l ~ r  
court below is  

Affirmed. 

I?EACON MANUFACTURING COhlPASY v. GURSEY P. HOOD, COMMIS- 
S I ~ S E R  OF BASKS, ASD G. S. HENSOX, LIQVIDATIRG QGEST OF T H E  CES- 
TRAL EANR AR'D TRUST COJIPAR'T. 

(Filed 16 March, 1933.) 

Banks and  Ranking M d-Deposit made i n  reliance on false, published 
bank s tatement  does not entitle depositor t o  preference. 
h complaint alleging that plaiiitiff relied on the false and fraudulent 

statement of a bank's condition published in a newspaper, and in colise- 
quence deposited a check in the bank ~ ~ h i c h  mas collected by the bank 
and credited to the depositor's account several days before the bank 
was placed in a receiver's hands, without any allegation that  such mis- 
representations were made to the plaintiff personally, is held insufficicllt 
to state a cause of action against the receirer for a preferred claim, and 
his demurrer thercto was properly sustained. 

A l r . ~ ~ ~ a ~  by plaintiff f r o m  B i d , ,  J., a t  J u u e  Term,  1932, of B L J -  
c o a r m .  Affirmed. 

T h i s  is all action to have t h e  claim of the plaintiff against the C ~ I I -  
t ra l  B a n k  and Trus t  C o m p a i ~ y  of Asheville, S. C., a n  illsolwilt hxiik- 
iug corporat ioi~,  n o ~ v  i n  the ha i~ t l s  of the  defeiidants fo r  liquidation 
21s lwo~it lc t l  by statute, adjudged a preference, and  ordered paid by tlic 
t lefe~~clants  out of the  assets i n  their hands of the  Central  B a d <  a ~ l d  
T m s t  C o m p a ~ r y  before the payment  by them of the  claims of other (1s- 
positors aiid ercditors of the  said Central  B a n k  and  Trus t  C o m p a l ~ y .  

I t  is a l l eg~t l  ill the compla i i~ t  t h a t  on 7 Sol-ember, 1930, the plaintiff 
qcnt to the  Central  B a n k  a d  Trus t  C o m p a i ~ y ,  by mail,  fo r  deposit to 
its credit, i ts check for  $20,000, t l r a ~ r n  on a b a ~ k  a t  S e ~ r  Bedfortl, in 
the S t a t e  of i\lassachusetts; and tha t  said check n a s  rcce i~e i l  and col- 
lcctcd by the Central  B a n k  and Trus t  Company,  and  i ts  proceeds placed 
to the credit of plaintiff on or about 14 Soyember,  1930. 

I t  is fu r ther  alleged i n  the complai~st  tha t  pr ior  to i Xolcmber,  1930, 
the Central  B a n k  and Trus t  Company, through i ts  officers and directors, 
for  the purpose of i i~duc ing  plaintiff and others to deposit i i~oney ill said 
Bank  and Trus t  Company, f r o m  t ime to time, publislieil statements 



s l l o ~ r i ~ ~ g  the f i ~ ~ a ~ ~ c i a l  c o ~ ~ d i t i o ~ ~  of said Bank  and  Trus t  C o m p a n y ;  tha t  
t l w v  . : t a t m i c ~ ~ t s  s l~owcd tha t  said B a n k  a n d  Trus t  Company was 401- 
I e ~ ~ t .  ant1 amply  a h l ~  to meet ant1 satisfy it.; pecuniary ob l iga t io~l i ;  that  
inid qtatcmie~~te \ \ e re  f a l ~  and frautlulent,  for  that  said Bank and Trus t  
( ' o ~ l ~ p n ~ ~ y  a t  tlic tirile t h y  nerc, puhlishctl u a s  11opelec;s;lp insoherrt. a.: i t i  
offirc r.: and directors ~5 ell h e \ \  ; and tliat plaintiff was i ~ ~ d u c e d  by ant1 
rclicel o11 t1lc.r fal.:c and frauclulmt s t a t c n ~ r ~ ~ t s ,  -\!lien i t  writ its check to 
tlw w i d  B a n k  m d  T r u s t  Company,  for  dcposit 011 'i No:cmbcr, 1930. 

I t  1. f l ~ r t l i c r  a l l c g d  ill the cornplaint tha t  the Ccntral  Bank and Truqt 
('o111pa11y t.lo.:td i ts  doors and cf~asctl to (lo ~ I I P ~ I I ~ S S  011 or about 19 
So\c.rnbcr. 1930, because of i ts  i n q o l ~ c i ~ c y :  and tha t  ,311 i ts  propcrty 
and awt.: .  i ~ i c l n t l i ~ ~ g  a p p r o x i r n a t r l  $65,000, in  cash, 7, ere taken 01 er  
: i ~ r t l  pa*.:ctl illto the p o w w i o n  of the dcfc~idan ts  as  proridctl by statute. 

It i. f u r t l l c , ~  allcgrd in  the con~pla in t  tlmt at  t h e  date  on nhicl i  tlic, 
C c ~ ~ t r : ~ l  I:al~li ant1 Trus t  C o m p m ~ p  talosctl i ts doors ar (1 ceassd to  (lo 
In~.:~nc-, to a it : 19 KO! ember, 19.30. the bnlance tluc to tlie plaintiff by 
t l ~ s  haid ( ' c ~ ~ t r a l  rSa11k and Trus t  Cornpmly, on i ts  account as  a tleposi- 
tor. \ - \a% $.)0..)00.7($, and tha t  plaintiff is entitlcd to  ha?  e i t s  claim f o r  
wit1 : I I I I ~ ~ I I ~ .  or lit lrast fo r  t h t  sum of $20.000, a t l ju t lgd  a p r ~ f s r e n c s  
a1111 1)aitl out of tlic asset< of the  C'cntral Bank  and ?'ruc;t Company,  
b(3forr. the claims of other dcpo4tors  o r  creditors a r e  paid. 

1 t I-\ 2.: atl~nittctl  in  the record tha t  plaintiff's claim against t l ~ e  ('mi- 
t ra l  n d  a11t1 T r u s t  Cornpanp f o r  $20,20028 h a s  bccn allonctl hy tlie 
( I (~f t~nc la~ l t - ;  the co l i t en t io~~.  howerer, t l iat said claim sl~oult l  br  allovetl 
a \  a p r f , f t w ~ ~ t . c ,  n a s  rc~jccted 1)- the defcntln~lts pr ior  to the comulelltac- 
incnt of this  action. 

' l ' l~c t lcf t ,~r t la~~tq d c n ~ u r r e d  to the complaint on t h e  grountl tha t  t l ~ s  
fl~ctq .tatcd th t rc in  a r c  not suffit7ierit to constitute a ,7ausqe of actiou 
for  :I l ) w f t w l ~ t i : ~ l  claim. f o r  that  it  is i ~ o t  alleged i n  tlir  complaint tliat 
ally r c l u c w ~ I t a t i o ~ ~ s  n c r c  made  to t l ~ c  plaititiff specifi-ally as  to the  
.oh s n q  of the Central  Dank  and  T r u s t  Company, a t  o r  pr ior  t o  tllc 
tlatc. of it. dc 1)ouit on 7 Xorembcr ,  1930, ac; a n  inciuccnient pcculiar t o  
t l ~ c  l ) l a i~ i t i f i  to make  $aid deposit. 

i t  the 11cnri11g of t l ~ r  :~ct iou on t l t ~ f e ~ ~ t l a ~ ~ t s '  demurrer, it  n a q  ordcrcd 
: 1 1 1 t 1  atljuilgstl that  the  d c n ~ u r r s r  be a ~ ~ t l  i t  u-as sustainctl. 

C o s ~ o ~ .  J .  T h e  plai~l t i f f  contc>nds tha t  011 the  fact* alleged in the 
c~oi~~pla i t i t  ant1 atlmittctl by t l i ~  t1c.murrc.r. it.: t i t le to the proceeds of thc  
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rlic~c.1; \vliicli i t  tlepositcd ill tlic (Icutral B a n k  a ~ i d  Trus t  ( ' O I I I ~ I : I I I ~  011 

7 Sovc~r iher ,  1930, did not pass to o r  w s t  i n  said ('entrnl P , : I I I ~  allel 
Trus t  Comyany. T h i s  contcntion is fouritled upon the  a l l e g a t i o ~ ~  i n  the, 
imnplaint  t h a t  plaintiff \\-as i l~ducct l  to deposit saitl clieck 1):- f;rl,w a1111 

tlic Ccntral  R a u k  and Trus t  Cornpar~y or h- ally of its o fhc~c~~~s  ( , I .  t l i rcv 
tors ill i ts  hclialf, otlicr tliall statcrnents pul~lislietl by t l ~ ,  wit1 ('1'1ltr;11 
Hank  a ~ i t l  Trus t  C'oullmiq as  i ~ l d u c c n i e ~ ~ t s  to tlic plaintiff a1111 t l i ~  l ~ ~ ~ i ) l i ~ .  
to ruake d q ~ o s i t s  i n  said B a n k  ant1 T r u s t  Colilpan~y. 1 1 1  t l ~ c  al).~tt~~c.c> of :I 

false and  frautlulent represe~itat ion made specifically t o  t111. p l :~ i~ i t iH.  
\\it11 rcspect to  the financial coriclition of the C'cntral Bn111c alitl 'I'rnrt 
Liompally, tlie plaintiff has  no equity supc'rior to tllc~ rights of o t l ~ c r  
depositors or creditors of the Cent ra l  B a n k  and  Trus t  C ' o n i l ~ a ~ ~ ~ ,  n.110 
made tleposits i n  said company i n  reliance up011 tlie s t a t c r n ~ l ~ t .  p n l ~ l ~ ~ l l t v l  
by saitl company, and there was no crror  ill the jut lgn~ent  c l i . n ~ i \ . ~ ~ ~ g  
the action. Sfecle c. .t/len (&lass.),  134 S. E., -1-01, 20 A1. 1,. R.. 1203. 
1'11~ j u d g n i e ~ ~ t  is  

A f i r n ~ e d .  

FIRST NATIOSAI, BANK AKD TRUST COAlPAST O F  ASHCT ILT.1: S C' . 
R E C E I ~ E R  A h D  TRUSTEE O F  TIIE CCSTRaL SCcURITICS CC);\fPAxTi 
ASIICVII,LC, N C ,  x GURSCT P IIOOD, C O V ~ I I ~ \ I O \ E R  of 1:\\1,5 OE 

SORTH CAROLINA, ET AL. 

(Filed 13 March, 1033.) 

Ranks and Banking W cl-Pnrchascr of bon(1s held entitled t o  p r c f t ~ c n c c  
ulicler bank's agreement to hold s ~ c u r i t i e ~  for  p ro tc~ t io i l  of bonds. 

\There a bank a c t i t i  as trustee under a trust intlent~ire to  hole1 se- 
c,urities for tlic protection of a bond issue reccires the l~roceeds of the 
bond issue and commingles them with its general funcls instend of ~ ~ u r -  
cl~asirrg securities and l~oldir~g then1 for the pwtectiori of the 1)011tl iswc, 
;is it was bound to (lo under the trust agreement, the purchaser of 111. 
I~olids, relying upon the  l~nnlr's s t a t e m ~ n t  that it  was holding such 
wcuritics. is entitled to n prcfcrence in tlit' hank's assets i n  the 1i:rncls 
of a receiver. 



npl)ointctl rccciver of Ce i~ t r a l  Sccui'ities Company of Alsl icvil l~.  Tlic 
tlcfcntlaiit, as Coniiiiissio~~er of Banks, lias in his posses~ioii for  liquida- 
tion all thc propcrty and asst.ts of Central Bank and Trust  Coi i ipn~~y.  
'The officer.: of ('ciitral Securities Company a i d  tlic Cr~iitral 13a11k n11t1 
Trust C ' o m p a ~ ~ y  r e r e  practically tlie same; tliat is to sly,  W. U. Davis 
IKIS pre~ideii t  and activc manager for  both companies, and tliere were 
otlicr iiiterlocking officers. I n  December, 1923, the bank was t r u ~ t e e  in 
a certain trust indei~tur r ,  accordii~g to the terms of uliic~li the Securities 
('ompaiiy a + g ~ e t l ,  t rai~sferred,  deposited and p l e d g d  unto the bank ill 
trust certain notes, bonds, mortgages, cash and otlicr securities. This  
1)lcclgc of securities was for  the purpose of supportirig coupon bonds 
issued aiitl to be issued by tlic Securities Compaiiy. (311 2S January ,  
1930, tlic Securities Company contemplated tlie issue of nl iat  is de- 
scribed ns Series E. Bonds, and on said date entered iiitcl a supplcnmital 
trust agrcemei~t with the bank as trustee. By  virtue of this supplemental 
agreeiiwnt Series E. Bonds were issued by the  Securitirs Company in 
the sum of $3S0,000. $280,000 of these bol~ds liad betn purcliased by 
'1. E. Iiusterer and Compaiiy of Grand Rapids, Michigan. O n  10 
Septcnibcr, 1900, negotiations were begun between the Securities Com- 
pany and Iiustcrcr for tlic purchase of $100,000 of said 13eries E. Bonds. 
Iiustorer ngrwd to purcliase $100,000 no r th  of said bonds, but before 
c~oiisuiniiiati~ig tlie purchase inquired of the bond departlllerit of tlie bank 
as to the sCcuritics lield for tlie payment of said bolids. Thereupon tlic 
bond departmellt of the bank on 23  September, 1930, advised K u s t c r ~ r  
that it r11e11 l~eltl,  nriloilg o t l i c ~  sccuritics, $117,500 in Liberty Bo~itls. 
Relying upoil said representations so made by the banl;, :<usterer paid to 
the b a i ~ k  21s trustee oil 2-1 September. 11130, the purcliase price of 
$100.000 for said Series E. Bonds. ,It the time of making the represen- 
tations to Iiusterer and Company as an  inducement to t 1e purchase, the 
bank did not liave but $27,500 of Liberty I3oilds. Tlicrc:~fter, oil ~ a r i o u s  
days in September, the Securities Company bought nil aggregate of 
$90.000 of Liberty Bonds. Drafts  for tlic purcliase pric: of these bonds 
\wre  paid by tlie bniik. ,111 of these boi~tls were sold, niid it was 
spccific:~lly agreed ('tlint tlie funds derived tlie Ce ~ t r a l  Bank alrtl 
T r w t  Company fro111 tlic sale of rnited States Liberty Boi~ds,  aborc 
iiiciitioiied, 11 ere appropriated aiid used by Celitrnl Bank and Trust  Coni- 
p n i ~ y  ill the course of its busiiiess and went to swell the assets of said 
bank." The bank failed oil 19 Sovclnbcr, 1!130, and tlic receiver for tlic 
Securities Coiiipa~iy filed a claim n it11 the dc~fendaiit coiltending tliat tlic 
Serurities Compaiiy n.as mti t led to a preference. The defei~tlant took a 
contrary ~ i e ~ v .  

*\fter henring: tlw arguineilt of connsel the tr ial  judge v a s  of the 
opi~iioii that the plaintiff was entitled to a prefcre~icc f c r  $117,500, and 
so ntljudgccl. F rom tlie judgment so rendered the defentlant appealed. 
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dlf red S. B a m a r d  for p l a i n t i f .  
J o h i ~ ~ c i , / ,  P w n f h e r s  (e. roll in^ for defendants.  

BROGDES, J. Eliminating scenery and background, the case is  this:  
The  Central Bank and Trust  Company was trustee under a trust in- 
denture to hold securities for the protection of a bond issue duly made 
by the Securities Company. Certain bonds of such issue ne re  sold, aud 
tlie purchaser paid the money to the trustee. The  trustee commingled 
the money and appropriated the same to its owii use. The  facts inter- 
preted ill the light of recent cases dealing with preferences, disclose that  
this molicy lind a string tied to i t  or an  invisible legal fence about it, 
setting it apart  from the general funds of tlie hank. Therefore, the 
judgmnit is affirmed upon authority of Parker u. il'rust Co., 202 S. C., 
230, 162 S. E., 564, and E'lack 2%. f lood ,  C'omr., ante ,  33i .  

Mirmctl .  

BOARD OF CDUCATIOS OF BUSCOJIEE COUSTT, ASD T. H. REEYES, 
T R E ~ S T R E R  OF BUSCOAIEE COUSTT, r. GURSEY P. HOOD, COMMIS- 
< I O \ E R  O F  BASKS, A S D  G. S. HESSOS,  ~AQUIDATIKG AGEXT O F  CENTRAL 
BASK ASD TRUST COJIPAKT. 

Banks and Banking H d-Cashier's check does not constitute statutory 
or equitable pi~eference against assets of insolvent bank. 

Wlie~e a bank debits a depositor's account with the amount of a check 
tlra\~.n 1.1y the tlel~ositor and issues its cashier's check for the amount, 
l ~ u t  ii: plnced in a receiver's llands before remitting the proceeds to a third 
1)ereoil as instructed to do by the depositor: Hcld,  the cashier's check 
tloes iiot constitute a preference either as defined by C. S., 21S(c) or 
~ultler the trust fund theory. 

CIVIL ALTIUS,  before C'leme~zf ,  J., at  October Term, 1031, of B L  s- 
( ' 0 3 I U E .  

I t  :I as agreed that  the tr ial  judge sl~ould find the facts and enter 
judgrl le~~t t l l ~ e o ~ l .  Such of these facts as are pcrtiiie~it to the poiilt of 
law in1 011 etl a re  as follows : 

0 1 1  7 So~-ember ,  1930, the board of education drew a draft,  "payable 
to tlic Ceiitral Bank and Trust  Compaiiy of Asheville," and drawn upon 
tlie trcn$urr.r of Buncombe County, in  the sum of $201,333.33, with 
att:~clic(l mwiora~i ( lum reatling as follows : "Notes due Central H a n o w r  
Bank : I I I ( ~  Trust Compaliy, $200,000; interest on same from 12 Julie, 
1030, at  5;;. $1,333.33; total $204,333.33.'' Betneen tlic dates of 7 
Torcmber n ~ i d  15 Sowmber ,  the secretary of the board of education 



334 I N  T H E  SGPRENE COURT.  1204 

presented the draft  to the Central Bank and Trust Company "wit11 
iiistructioiis that  said bank collect the proceeds of said TI arrant  or draft  
from the treasurer of Buncornbe County and transmit tlic saiiie to Cen- 
tral EIanorer Bank and Trust  Company for the cspresl, and sole purpose 
of paying off niid tliscliargiiig tlie aforesaid $200,000 of note.: nit11 ac- 
crued interest. On 15 Norember, 1930, L. L. Jenkins, trcaaurer of tlic 
l~ublic school fund of Buncombe County, c s ~ c u t e d  aucl deli\crcil to tlie 
Crntral Bank alitl Trust Company a check "oil the I3unco1i~hc ('ountg 
sc~liool fund in tlie sum of the aforesaid warrant or draft, ant1 tht. ~ a n i e  ib 
stamped paid by the b a d <  011 14  Sorcniber, 1930. On 14 S o ~ e m b e r ,  
1930, tlic ledger sheet of Buncombe County school Fund wns tlebited 
TI it11 the aforesaid check, reducing tlie balance of the l~ubl ic  scliool fund 
from $376.313.49 to $171,980.16. On the same day the Central Bnnli 
slid Trust Con~pany  issued i ts  cashier's clleclr, pagab11 to 'our-tjl~cs' ill 
tlie sum of $204,333.33." This cashier's check was mar1;ed paid 19 S o -  
wnibcr, 1030, and said sum was credited to the Buncoinbe County school 
fund, increasing the balance in  said fund to $390,373.39. The Central 
B a d i  and Trust Company failed to transinit or cause to be trans~nit ted 
to tlie Central Hanorer  Bank and Trust Company of Sen-  Yolli City 
the proceeds of said check and closed its doors on 20 S o ~ e m b e r ,  1930. 
On the day i t  closed the bank had these items and due from other banlrs 
the sun1 of $144,474.85. Of this sum only $65,493.13 ill cash actually 
(3:~111e into the hands of the r ece i~e r .  The bank had other unencumbered 
and uiipledged assets of the face ra lue  of approximately $4,600,000. 

Upon the foregoing findings of fact the tr ial  judge a as of the opinion 
that the claim of plaintiff constituted a preference a i d  ordered that 
plaintiff's claim be paid out of the amount of cash ac ually on Iiancl a t  
the time of the failure, to wit, the sum of $65,463.13, a r d  that such claim 
did not constitute a preference to be paid out of the other general aisets 
of the bank. 

Froin such judgmeiit both parties appealed. 

C'. S. -1lalonc a d  J o n e s  d W a r d  for  plainti f f  
J o h n s o n ,  S m a t h  ers d R o l l i n s  f o ~  de f endan t s .  

BROGDES, J. The cashier's check described ill tlie ericlence d i ~ l  not 
coi~stitute a statutory preference as defined by C. S., 21:)(c). 111 is,.  Ijn11X. 
a n f e ,  143. See, also, JlomcocX, c. H o o d ,  Conzr., 202 S. ( I . ,  321. 162  S. E., 
730. S o r  do the facts coilstitute n prcfcrei~ce upon the tru-t fullti t l~cory 
as interpreted in ParXcr  c. I ' ruaf  PO., 202 S. C., 230, 1G3 S. E., ,764; 
lTy i l l i an~s  P ,  l i o o d ,  C o n ~ r . ,  a n t e ,  140. Ser, albo, E'latl; 1 % .  1100~1. ( ' o m r . ,  
a n f e ,  337. 

Rerersed. 
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J1dSSC)S 11tCLEESE v. EASTERN BANK ASD TRCST COUPAST. 

(Filed 15 March, 1933.) 

Appeal and Error A e-- 
Where the questions sought to be presented on appeal have become 

academic the appeal will be dismissed. 

,IPI>~.\L by d e f e ~ ~ d a n t  f r o m  Harris, J., a t  October Term,  1932, of 
Palzr~~c o. *\ppeal dismissed. 

C'I, I R K \ O A ,  J. T h e  p l a i ~ ~ t i f f  n lie11 a minor  had  on deposit i n  defendant 
bmili, 011 September, 1930, about $819.13 and $34.64. He ,  wi th  
his motlicr a.; guardian,  made all a g r e e m e ~ t  with defendant, on 8 ALI- 
gust, 10:30. ill par t ,  as  follows : "I, Tve ni l1 postpone un t i l  20 December, 
1932, t l ~ c  p n p e ~ i t s ,  without i ~ ~ t e r e s t  of my/our  respective claims against 
saitl bank, or ally i ~ ~ d i d u a l s  t l i e r c o ~ ~ ,  and  110 p a r t  of said claims agaiusr 
saitl b a ~ i k  ~ 1 ~ 1 1 1  be legally t lema~idable pr ior  to 20 December, 1932," etc. 

,\fter p l a i ~ ~ t i f f  came of age he sued defendant, on 23 September, 1932, 
nud alleged i n  the  complaint.  i n  par t  : "That  a t  said t ime  and place, 
this plaintif? was without business experience, a n  orphan,  and relied 
L I ~ O ~ I  tlw a w ~ r a n c e s  a b o ~ e  mentioned;  but upon  reaching the age of 
21  mid t h e  plai~i t i f f  became 21  on 1 8  September, 1932, a f te r  mature  
con.itlr~:~tioil, cot~clutletl tha t  it  was necessary f o r  plaintiff to  have said 
bum of I l l~J l le~ ,  and tha t  h i s  own best interests required tha t  he  h a r e  tlic 
sum. T h a t  011 23 September, 1932, plaintiff drew his  check on said 
Eas ten l  Br l l~k  a110 Trus t  Compa~iy ,  and  presented the same a t  said bank 
a t  Bayhoro for  l )ayme~i t ,  advising the said bank t h a t  although he, when 
a millor, had  entered into a contract not to check upon said account 
w t i l  .'O Decc-niber, 1932, upon certain representations, tha t  lie now dis- 
b c l i ~ r c d  tlic r e p r c s c n t a t i o ~ ~ s  and, 21 years  of age, desired his  money. 
T h a t  t l i ~  t l t f c ~ ~ r l a ~ ~ t  then a ~ ~ d  there refused to g i ~ e  tlie saitl monpy to 
plai~itif?'." 

T h c  tlrfentlaiit demurrccl to the  complaint : "That  the  complaint filed 
11crci11 t l o c ~  nnt s ta tc  facts  sufficient to constitute a cause of action i n  
thnt : ( 1 )  I t  appears  on the face of the  complaint tha t  tlie plaintiff, in  
1930. a 11li11or 20 years of age, executed and agreed ~ i t h  t h e  defenda~i t  
hereill t l ~ t  he  ~voulcl not c l m k  against or d r a w  upon h i s  deposits i n  
said d r f e ~ ~ t l a ~ l t  bank unt i l  20 December, 1932, and t h a t  i n  r iolat ion of 
llis ntlmitted agreement plaintiff on 23 September, 1932, drew his check 
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oil liis cleposit i n  said bank a n d  presented same f o r  pavinelit. (2) T h a t  
there is attached hereto a t r u e  copy of plaintiff's agrwnieiit  n ~ t h  said 
bank as  r e f e r r ( d  to  i n  the  complaint,  n h i c l ~  is  also executed IF 11r.s. 
Ecatr ice IlcC'lcesc, guard ian  of said minor  pl:~intifl', a ~ ~ t l  attelltion is 
here called to ( 3  C, S., 1924) section 220( i ) ,  n l ~ i c l l  prcnidcq f o l l o ~ ~ s  : 
'\\'liciicrer a n y  person nl io is a minor  of the age of 5ftcc1i y a r h  ant1 
~ 1 ) n a r i l  qliall malie a deposit i n  a n y  S t a t e  o r  S a t i o u a l  Baiil. ill tlii. 
State ,  the same sliall be held f o r  tlic e x c l u i i ~  e benefit a ~ i d  riglit of saicl 
niiuor, f r c ~  froin tlic control of a l l  persolis n l ~ a t s o e ~ e i ,  and it  h 1 1  he 
paid, togcthcr nit11 ~ n t e r e s t ,  if there be a n y  interest tllrwoii, to the per- 
ion in  n l i o ~ c  name tlic deposit sliall be made, and  the ~ c e i p t ,  check, or 
q u i t t n ~ ~ c c ~  of i w l r  nlinor to  t h e  said S ta te  or Xatioiial (1)airli) illall be 
1 alitl arid s i i f i e i e ~ ~ t  rcleasc a ~ i d  discliarge for  such d e p m t ,  o r  ally par t  
t l icrtof,  to tlic hailk i n  nliicli  said deposit n a s  made.' V7hcreforc, dc- 
fcntlaiit p rays  j~l t lgni t~nt  tliat this  action be d i s m i ~ s e d  : t the  co.t of the 
plaintiff ." 

.it October Tcrrii, 1032, tlic court  belolr o ~ ~ r r u l c t l  tlic d e ~ n u w c r  "to 
t l i ~  foregoing judgnieiit 01 errul ing tlie demurrer  the  tlefentla~it c~icepts  
aiid appealb to  the  Supreme Court .  Notice of appeal  g i ~  ell in  O ~ F ~ I  court 
and  n-aired," etc. 

011 7 Koxen~ber ,  1032, the  plaintiff m a &  a liiotion n c c ~ ~ n p a u i c t l  by 
affitln~ it  cc t t i~ ig  f o r t h  certain facts, p r a y i l ~ g  tliat a rt>cci\ c r  lw a l ) p o i ~ ~ t e t l  
f o ~  t lcfc~i t la~i t .  'I 'l~c tl(~fentlaiit niade motion '(to btrilw f r o m  files a d  
tli.miss nrotioii aiid aff ida~ i ts  of plniiitiff a s k i i ~ g  for  r tcci l  er-111p." 

Tl ic  court below set fo r th  cer tain facts  :nld renderec jutlgmcnt : " I t  
i \  non t l icrcupoi~ ordered, adjudgcil and  decreed tha t  the  t lef~i idnnt  
tlcposit ill court the saicl sums of $819.13 a ~ i d  of $34 64, to bc qnfcly 
liclcl, pcnding the  filial determinat ion of this  case. 2 1  Yo~eii lhcr ,  1932. 
TI7. ('. H a r r i s ,  judge presiding. 011 motion of the dcfc~i~tlaiit  fo r  thc 
s tay of tlic fo rcgoi~ lg  juclgmcnt, i t  i s  conridered, ordercvl and  adjutlgcd 
illat t h e  forcgoiilg j u d g m ~ n t  niay be, and the same sliall hc, stayctl u p o ~ ~  
tlie filing by the defcndaiit of a good and  sufficieiit b o ~ ~ t l .  in the  anlouut 
of $S53.77, n i t l i  s i ~ r t ~ t i ~ s  to  he approred  by t h e  cltxrlr of tlii. Superior  
( 'ourt of I'nndico ( ' o u ~ t y ,  etc. IT. C. IIarr iq ,  ji~cl_rr~, pre~i(1i11g. 21 
S o \  ember, 1032." 

Dc>fc i ida~~t ,  in  accordance nit11 the judgi i~ent ,  ga l  c bout1 antl ap l~ca lcd  
tco this Court .  I t  appcars  by the record and defc~ldniit  a1l1nit.s tlint p1:liii- 
tiff "agrcctl nit11 tl~c, tl( ,fcndai~t Iicrein tliat lie nould  not clic(.h :ie:illiLt o r  
( 1 1 : ~ ~  upon his  deposit, ill wit1 d r f c l d a n t  bank un t i l  20 I k c ~ t ~ n ~ h i  r. 1932." 

( ' o i ~ t * c d i ~ ~ g ,  but iiot t l ec i t l~~ig  tha t  u ~ l d c r  the s tatute  pl,rii~tifk coultl 
l ~ l , ~ l i c  t l ~ c  agreciiic~it co~itei~tletl  fo r  by t l t ~ f w d a ~ ~ t ,  t l ~ e  n g r c ~  m e ~ i t  (~1) i rec l  
20 Dectw~bt  r, 1031'. This  is 1Inrc~l1, 1033. n ' c  \i ill 11ot tli-cw-; tl1c1 l a x  
a. to n 11:lt i. a ipe:~l , i i~c t l cn iur rc~~,  the iiglir of ini i~or- ,  uiitler t h c  a b o ~  e 
section of tl~c, ( 'o i i~ol~t latct l  S ta tu te i ,  or the requir ing t l (~fc~i t l , i~ i t  to g i ~  e 



S. C.1 . S P R I N G  TERM, 1033. 327 

b o d  on appeal,  by the  court  below i n  the  application by plailltiff fo r  a 
reccirer.  Under  the now existing facts  the questions presented a re  moot, 
academic. Xousseazi 7.. Bullis, 201 S. C., 12. F o r  the reasons given, the 
appeal  will be dismissed. 

Appeal di.wissecl. 

C H R I S T I S E  R ' I S D L E T  r .  LOIS BROCIi, F. BROCIi, ASD . \ IARYIs  
WRIGHT.  

(Filed 13 RIarch, 1033.) 

Highwit)-s B b-Wllrre ev idmrc  s h o ~ v s  that  jntersertion was not obstrurtrd 
instruction defining obstructed intersection and  speed t h c ~ ~ e n t  is  error. 

I n  an action involrinc the question of negligence in cnusinc a collision 
of automobiles 173 feet from an intersection of high\rays, an instruction 
defining the legal speed a t  an obstructed intersection nnd defining u h a t  
constitutes an obstructed intersection will be held for rererbilrle error 
\\here all the eridence shons that the intersection in question was not 
an obstructed intersection as  defined b~ law. 

CIVIL ACTIOK, before I'arX,er, J., a t  October Term,  1932, of HYIIE. 
T h e  plaintiff was a guest ill a car  owned and d l . i ~ . ~ l l  by the d c f e ~ i d a ~ i t ,  

Marvin Wrigh t .  tral-cli~lg f rom Washing to l~  to  TVilmi~~gtol l  on route  S o .  
30. S ta te  I I ighway K O .  1 2  intersects S o .  30. T h c  Wrigh t  car x n s  
t r n ~ c > l i l ~ g  i;o~~tlin.artl  a l o l ~ g  S o .  30, :ipproachiirg the i~l tcmcct ion of 
Higl iway S o .  12. -It  the sallle time the  car t l r i ~ c n  by the t l e fcn t la~~t ,  
Lois Brock, was t r a r e l i ~ r g  ~iort l~n-ar t l ly  along S o .  30 r?ppro:lt~l~ilrg the 
said i ~ i t e r s r c t i o ~ ~  of S o .  12. Tlle road a t  the point of i~rtcrscction O I I  both 
sides t l~ r rcof  was s t raight  fo r  a cousiderahle distance, variously cstimattvl 
a t  f rom five hulidretl yards to a mile. T h e  c ~ i c l e ~ ~ c e  fur ther  te l~(led to 
show tha t  when thc Brock car  rcaclled a point n p p r o s i i ~ ~ a t c l y  153 feet 
south of the  interwcrion it  turned to the left across the road o r  Iliglin.ay 
to enter n filling station 011 tlic n.cst side of the higlin-ay, and  that  the 
t ~ o  cars  collided a t  a poiut about 173 feet south of the interscctio~i.  
T h e  plaintifl' eontcntletl that  the W r i g h t  car ,  i n  nhicl l  she was n guest, 
was operated a t  a n  cxccss i~e  rate  of speed. and tha t  tlic 13ro(.k ca r  
lvas negligently operated ill that  it  turned directly across tlie road in 
f ron t  of the W r i g h t  car.  T h i s  testimoliy shifted tlic c o n t r o ~ e r s y  to tllc 
dcfe~idants ,  and each one conte~~tlet l  tha t  t h e  other was negligent. 

ISSUPS of ~ l o g l i g e ~ ~ c e  were subinittcd with reference to the negligcncc 
of both Lois Brock and of M a r r i n  Wrigh t  and  answered by the ju ry  ill 
favor  of plaintiff. Damages wcre awartletl i n  the s u m  of $3,000, and 
from the jutlgn~cwt upoli t l i ~  w r d i c t  the i l c f e ~ ~ t l a ~ r t ,  TTrigl~t,  appcalril. 
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B R O ~ ~ D F X ,  J .  T h e  t r i a l  judge charged t h r  ju ry  as  fo l lo~vs :  "Tlie court 
f n r t l ~ e r  cli:~rges tha t  persons dr iving a vehicle on a highway shall dr ive 
tlitx same at  a careful and  pru t le~ i t  speed not greater  t l  a n  is reasonable 
and 1)r'opcr. l i a ~  i i ~ g  due regard to  the  traffic, surface a ~ d  width of the, 
I ~ i g l i x q  ant1 of a n y  other contlitio~is then existing, and no person shall 
t l r i rc~ ally r r l ~ i c l e  up011 a lligliway a t  such a spceti sr.; to elitlangcr tlic life, 
l imb or property of a n y  person, and  a t  a ratt. of spccd greatcr  t h a n  15 
miles all hour' n l i c l ~  npproacliiiig \ \ i t l i in  XI fcct a ~ i t l  111 t r a r c r s i ~ i g  an  
i l~terseet ion of liigllways wlicn the d r i \  c ~ ' s  v i m  is  obstnwtetl. T h e  cLourt 
fu r ther  charge; you i n  this  c o ~ ~ n e c t i o a  tha t  a tlrircr's 7 iew is tleerneil to  
bc ohstn~ctct l  n l i c l ~  a t  a n y  t ime dur ing  tlic h s t  100 feet of his  approacli 
to such intersectioli lie does n o t  l in~c.  a clear and  uninterrupted ~ i e m  
of such in te rve t ion ,  and  of t h e  traffic upon all  t h e  h i q h ~ v a g s  enter ing 
sucah i ~ ~ t e r v c t i o n  f o r  a d i s ta~ ice  of 200 feet f r o m  s1lc11 intersection. 
r > 111~ court fur t l icr  c l~nrgss  tha t  the jn~rc turc  of S t a t e  I-Iigli~vay K o .  30 
i111(1 t l ~ e  S t a t s  lIipli-\viiy Xo.  12 a s  rcifcrrctl to by t l i ~  , ~ i t n c w c ~  i n  th i s  
c2nsc> co~~ct i tu tc i l  i ~ t t c r w - t i n g  l ~ i g l i ~ v a y s  11-ithi11 the ~nestliing of the Ian." 

'I'lic tlcfcl~tlalrt, TITriglit, cliallc~igc~s the ahore  instruction upoil t n o  
gromitl5: (1) T h a t  a ro l l~s ion  173 feet f rom a n  iiltc~rscctioii tloe? not 
inr-oke t h e  application of the speed law gorern ing  tlic operation of 
nutomohiles a t  i i ~ t c w r c t i o ~ l s  ; ( 2 )  tha t  thcrc v a s  I I O  e ,  itlcuce tha t  the , ~ 

i l~terscct ion n.n ohstructcd m i l  tha t  Iience it  was  proba'11r tha t  the j u r y  
r e ~ ( ~ i v i > ( I  thc i ~ ~ i p r w s i o n  tha t  a speed in cscc,ss of 13  mi l t s  a n  hour  a t  the  
i l ~ t ~ r s c c t i o l i  ( l c ~ r i b ~ ( i  ill the  evide~ice, coiistituted c r ide~ice  of ~ ~ c g l i g m r c .  

Tllc c2o1ut cxprcsws 110 opi i~ioi i  a s  to nlietlicr a collision 173 feet 
f rom a11 intersection sliould hs  properly cla'sifie~l as  a junetioll accid(mt 
or i11jn1.y. H o v e r e r ,  the tlcfclltlants' contc~ntioii ~ v i t h  r l q c c t  to tlic in-  
struction rclnting to a spced of fifteen milcs a n  hour  , ~ t  mi ohqtructctl 
i ~ ~ t e r w r t i o n  is qnstained. There  is no evidence i n  t h e  record t h a t  tlic 
intcrvrt icm n a. obstructed. Tlicrcforc, the  principle aniiounced in XutJt-l 

1 % .  / [ o / r ~ c ~ r \ . .  19s S. C'., 640, 132 S. E., S W ,  is co~~clus ivc .  Tlie Court  wit1 : 
'(Tlic tlcfcntlal~t excepted 011 tlic ground t h a t  the ins t ru ,> t io~i  asmrncs as  
a fact tha t  the  t lcfmtla~l t ' s  T i r n  n as ohstructed. Wlietltcr llis virw was 
ol)\tructctl n:r? ~u idc te rn i i i~cd .  Tlic t lefc~idant  (lid not i~t lmit  i t ,  i ~ l ~ t l  i n  
his  bric,f the  plaintiff says tha t  no ni tncss  distinctly tsstifird to i t ,  al- 
tliougli the  tc+timoiiy of the l)laintiff, n e n c y  H a r r i s ,  ant1 J. E. 1,ucas i 5  

su f f ic ic~~t  to slio~r , if belie\ etl, tha t  t h e  dcfe~ltlant 's \ ie\\ was  ohstructetl. 
T h e  eridelice m a y  liavc been sufficient, hut  the ju ry  liac no opportuni ty 
to tlccitlc the q u c ~ t i o i ~ .  T h e  l ~ u r d e n  \vns upon the  plaintiff to  provt. cncli 
of the clcnic~lts llccessary to  constitute ncgligcnce, incl lrlilig tlw plain- 
tiff's f:lil~u.c to restrict his  s p e d  bccnuae n h e n  a p p r o a r l l i ~ ~ g  tlic in tm-  
section h i s  riel\- n-nq ohqtructcd." 

N e w  tr ia l .  
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WILLIS  ROBERTSOX v. V I R B I S I A  ELECTIIIC ASD POWICR 
COJIPAKT ET AL. 

(Fi led  16 March, 193.1.) 

1. Master and Servant D b- 
The  inotlern tendency is  to give the  rule defining "cotuse of employ- 

ment" :I liheral and practical application, espccinlly where t l ~ c  bnsiiiesc; 
of the inaster involves a duty  to the public o r  to th i rd  persons. 

A corlwratioii i s  civilly liable for torts  committed by i t s  s t ~ r r x n t s  or 
n w n t s  within the  course of their  c ~ n p l o ~ r n c i ~ t  precisely a s  a na tura l  
person. 

3. JIaster and Servant 1) IF-Evidcv~rr illat clefcndant's cmil)lo~c~rs \\clrc 
acting within scope of emplojment in setting out fire lirltl sufficient. 

The evidence tended to s h o ~ v  tha t  defeiidant's employees n-ere digging 
liolea for  telephone poles along defcildant's right of m y .  tlint th1.y x e r c  
molrsted by yellow jackets, and i n  order to get r id of tllem, set fire 
to a tree above thtlir nest, t ha t  the  firc \\.:IS :illo~ved to hnrn nnrl sprentl 
unti l  a large 1mrt of l>laiiltib's woods were destroyed : I f c l d ,  the evidtxi~ce 
was sufficie~lt to be suhmittecl to the  j u r s  on the issue of \v1itxtllt~r thc, 
damage was  caused by defcnd:~nt's e m 1 ~ l o ~ e e s  ~ 1 1 i l e  actinx \ r i t l~ in  thc 
scope of their  emplogment. 

E.  L. Olrc~ns and  Ilyartl cC. Gri r t~c~s  for l i i n ~ ~ i i  i f / .  
7'. J z ~ s f z n  X o o r c ,  Z P ~  T T a ~ ~ c c  S o m c l , r  ant1 Spr i i i l l  tC. Spr~c~l l  for 

t l e fenda~l f s .  
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STACY, C. J. Was tlie servant about tlie master's bus ness and acting 
in tlic course of his employment \!lien lie s1.t fire to thr yellow jaclrcts' 
nest ill order to prosecute the work lie was engagctl to do?  Saz(~ycr  r .  
R. R., 142 X. C., 1, 54 S. E., 793. 

"A\ servant is acting ill the course of liis employment. when lie is en- 
gaged in that which he  was employed to do, and is at t l i ~  time about liis 
master's b ~ s i l ~ e s s .  H e  is not acting in the course of his eml~loymcilt, if 
he is engaged in some pursuit of his own. S o t  every d e ~  iation from the 
strict execution of his duty is such ail ilrter~uptioii of tlie course of em- 
ployment as to suspend thc master's responsibility; but, if tliere is a 
total departure from the course of the master's business, the master is no 
longer ans\vel.able for the srrvant's conduct." Tiffany 011 Agency, p. 270. 

NThile the formal statemelit of the rule is simple enough, its applica- 
tion under a variety of conditions is not always so easj. N o  hard and 
fast definitioii of the expressioii "course of employmeilt," or ('scope of 
authority," readily applicable to all cases, can be gircn,  for rigidity of 
statemelit is opposed to liberality of application; and, if the right is to 
prevail ill all cases, the former must bend to the latter. Otherwise sub- 
stance would yield to form. 

Tlic motlcrn tendency is to give tlie rule a liberal and practicable ap- 
plication, especially nliere the business of the master, cbntrusted to his 
servants, i n ~ o l r e s  a duty owed by him to the public or t~ third persoils. 
Dickerson r. Refining Co., 201 S. C., 90, 159 S .  E., 446,  X a ~ t i n  c. Bus 
C'o., 197 S. C., 720, 150 S. E., 301; Grier v. Grier, 102 X. C., 760, 133 
S. E., 83,"; Jackson  2). ?'el. Co., 139 Pu'. C., 347, 31 S. E., 1015. 

I11 McLanghlin v. Cloquet T i e  & P. Co., 119 Minn., L-54, 138 K, W., 
434, 49 L. It. A. (K, S.) ,  344, the defendant entrusted to its employees 
tlie work of raft ing lumbcr products down a stream and tlirough the 
lantls of the plaintiff. The work during its progress was interfered ~ r i t l i  
by :l stump in the stream at  a point near the plaintiff's house. The  fore- 
man and a (h i rer ,  another employee, waded into the stream a i d  sawed 
out the obstruction, and in doing so, both got wet. TIE driver, upon 
reaching the shore, built a fire near the bank of the stream on plaintiff's 
l a i d  for the purpose of drying liis clothes. H e  ilegligently failed to put 
out the fire, whereby tlie plaintiff sustained damages. Tlie Court held 
that "the execution of the work entrusted hy the d e f c d a n t  to its cm- 
ployees required them to pass over the plaintiff's land slong the banks 
of the stream, and the defendant owed to the plaintiff tlie duty of 
exercising due care to prevent injury to tlie plaintiff's land in tlie coulw 
of the work assigned to its employees. The building of tlie fire hy the 
driver to dry his clothes was not, as a matter of law, a departure from 
the course of his employinent ; for it was ii~ciilentally coiinected tliere- 
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with, and was made necessary by his going into the stream to remove 
the obstruction, which was a part  of the no rk  assigned to hiin." 

We perceive no difference in principle betmeen the case a t  bar and the 
X c L a u g h l i n  case. See, also, B a s f e r  c. Grea t  S o r t h e r n  R. Co.,  75 S. W. 
(Xinn . ) ,  1114; Sote ,  Ann. Cas., 1914Li, 1102; 11 R. C. L., 042. 

The case of X a r l o w e  c. B l a n d ,  194 N. C., 140, 69 S. E., 754, 47 
L. R. *I. (K. S. ) ,  1116, strongly urged by the defendants in favor of 
their position, is distinguishable in that the fire there set out, to clear tlie 
land of corn stalks, was started by the employee after his assigned task 
of cutting and piling the corn stalks had been completed, wllile here 
the work was going on and the fire was started for the purpose of en- 
abling the defendants7 servants to do the work assigned to them. The 
case of Exce l s io r  Proclucfs  X f g .  Co .  v. K a n s a s  City S o .  I?. Co.,  263 Mo., 
142, 172 S. TSJ., 359, Ann. Cas., 1917B, 1047, is likewise distinguishable. 

The result of the modern cases is, that a corporation is liable civ i l i ter  
for torts committed by its servants or agents precisely as a natural 
person. Thougll it  may have no mind with wl~ich  to plot a wrong or 
hands capable of doing an injury, yet it may einploy tlie mintls ant1 
hands of others. I f  the tort of the servant is committed in the course of 
doing the master's work, and for the purpose of accomplishing it, it  is 
the act of the master, and lie is responsible "whether the ~vrong done be 
occasioned by negligence, or by a wanton and reckless purpose to accom- 
plish the master's business in an ui~lawful manner." L e v i  r .  Broolcs, 121 
Xass., 501; Dencer ,  etc. Ry. v. H a r r i s ,  122 U. S., 597. 

TVhen the serxant is engaged in the work of the master, doii~g that  
which he is employed or directed to do, and an actionable wrong is tloiic 
to another, either negligently or maliciously, the master is liablc, 11ot 
only for what the servant does, but also for the ways and 111eails pill- 

ployed by him in performing tlie act in question. A n q e  L'. Il'ootliireiz, 173 
N .  C., 33 ;  Reinliard on Agency, see. 333; RucX,en e .  R. I?., 1.i; S C., 
443, 73 S. E., 137; X a y  r ,  l 'el .  CO., 157 N. C., 416, 72 S. E., 1059; 
B e r r y  c. R. R., 153 S. C., 257, 71 S. E., 322; R o b e r t s  r .  R. I?., 143 
S. C., 176. 

The motion for judgment as in case of noilsuit was properly over- 
ruled; and the prayer for a directed verdict was correctly tlei~ictl. Thest. 
are the only questions presented by the record. 

S o  error. 

i i ~ . i a ~ s  and BROGDES, J.J., dissent. 
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EASTERS COTTON OIL  CONPANT v. NEW BERN OIL AN11 FERTILIZER 
COJIP.IST, JOHN S. WESKITT,  TT'. J .  SWAS ASD H.  G. SWAN. 

(Filed 15 March. 1933.) 

1. dbnten~ent and Revival B b-Subject-matter of rtrtior~s held not the 
same and plea in abatement to second action was bad. 

An action on an alleged contract will not support a p11.a in abatement 
in an action brought by the defendant in the first action against the 
plaintiff' therein to recorer damages for matters which were not set up 
by him as a counterclaim in tlie first acti011, since final judgment in the 
first pending action would not support a plea of w s  jud ica tn  in the second 
action. 

2. Venue A r- 
Where a coryoralion institutes an action for damages in the county 

in which it maintains its principal place of business the denial of tk- 
fendant's motion for remora1 to the county of its resitl(2nce is properly 
denied. C. S., 469. 

L~PI'EAL by defendants from Parker ,  J . ,  at December Term, 1932, of 
P E R Q ~ ~ I A I A ~ ~ .  Affirmed. 

This action was heard on defendants' plea ill abatemcl~t and motion 
for rcliloval to the Superior Court of Cravcu County, for trial, on the 
ground that  at the date of its commencement in the Superior Court of 
Perquimans Count: there was pending in tlie Superior Court of Crave11 
County an  action between the parties to this action, i n  wliicli the cause 
of actioi~ alleged in the complaint is founded on the s a n e  transaction> 
as those on which the cause of action alleged in the co~nplaint  in this 
action is founded. From judgment o ~ e r r u l i n g  their plea in abatement 
and deiiying their motiou for removal, the defendants appealed to the 
Supreme Court. 

l 'azeweli  T a y l o r  a n d  M c ~ l l u l l a n  ctl. Jlc,llulltzn for p l a i n t i f .  
L. I .  - 1 l u o 1 ~  for defendants .  

C o s s o ~ ,  J. 'The defelidants' plea in abatement was properly orer- 
ruled. The action pending in the Superior Court of Crcren County at 
the date of the comme~icement of this action in the Superior Court of 
Perquin~aiis  County was instituted by the defendants in this action, as 
plaintiffs ill that  action, to recowr of the plaintiff, as defendant in that 
actioi~, damages for a breach of the contract alleged in tEe complaint in 
that action. The plaintiff as defendant in that action, in its answer 
denicd the coiltract as alleged in the complaint; it  did not plead the 
matters and things alleged i11 the complaint in this action as a counter- 
claim ill that action. final judgment in the action pending in tlie 
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Superior Court of Craven Coui~ty  would not support a plea of w s  
judicata in this action. This is one of the tests applied to determine the 
identity of the causes of action where the defendant in an  action pleads 
the pendency of another action in abatement of the action subsequently 
Iregun. Broz ln  v.  Poll;, 201 N. C., 375, 160 S. E., 3.57; Baizl; r .  B ~ o a d -  
hurs t ,  197 R. C., 365, 148 S. E., 452. Although the parties ill the two 
actions are identical, the causes of action are not the same, nor are they 
founded on the same transactions. This renders the plea in abatement 
bad. Brolcn V .  P o l k ,  supra. 

The motion of the defendants for the removal of the action from the 
Superior Court of Perquimans County to the Superior Court of Craven 
County, for trial, \\-as properly denied. The plaintiff is a corporati011 
organized under the laws of this State, v i t h  its principal place of busi- 
ness in Perquiinans County. The action was properly begun in the 
Superior Court of Perquimans County, C. S., 469, and there was 110 

error in the denial of defendants' motion for its removal to the Superior 
Court of Craven County for trial. The judgment is 

Affirmed. 

EASTERN COTTON OIL COJlPANP v. NEW BERN OIL A S D  FERTILIZEIZ 
COhlPANP, JOHN S. WESIIITT,  W. J. SWAR' AXD H. G. SWAN. 

(Filed 15 March, 1933.) 

(For digest w e  Oil Co. c. Fertilizer Co.. ante,  362.) 

~ P G A L  by defendants from Parkey,  J . ,  at  December Term, 1932, of 
PERQ~IAIAXS. Affirmed. 

From judgment overruling their plea in abatement, and denyi~ig their 
motion for the removal of the action to the Superior Court of Crave11 
County, for trial, thc defei~dants appealecl to the Supreme Court. 

Tazezcell T a y l o r  a n d  J f c X u l l a n  d ,lIcAIIullan for plaint i f t  
L. I .  J loore for de fendan fs .  

CONSOR, J. The questions presented by this appeal are idelltical with 
the questions presented by the appeal docketed in this Court as S o ,  17. 

The  judgment is affirmed on the authority of the decision in that 
appeal. See opinioi~ in Oil C'o. 1 % .  E'erfil izcr C'o., ante ,  362. 

Affirmed. 
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OIL Co. L.. FEKTII.IZEI{ C'o. : HOOD, ('oMR., C. BOSEY. 

EASTERS COTTOPI' OIL COMPANY V. NEW BERN OIL AND FERTIIJZER 
COJIPASY, JOHS S. WESKITT, W. J .  SWAN ASD H. G. SWAN. 

(Filed 16 March, 1933.) 

(For tligt~st see Oil Co. z.. I.'ertilizer C'o.. alrtc, 3 3 2 . )  

A I ~ I ~ L  by defei~dants from P a r k e r ,  J . ,  at December Term, 1982, of 
PERQLI.\~ASS. ,Iffirmed. 

From jutlgment o~erru l i i ig  their plea ill abatement, a i i l  deiiyiiig tlirir 
motion for the removal of the action to the Superior Court of Crawl]  
County, for trial, the tlefendal~ts appealed to thc Supwrnc ( 'o~i r t .  

Tazcwel l  T a y l o r  and  X c l l l u l l a n  h Mc;llullan fur p la i~ t t  i f f .  
L. I ,  X o o r e  for de fendan f s .  

CONSOR, J .  The questions presented by this appeal artx identical with 
the questions presented by the appeal docketed in this Court as KO. 1 7 .  

The judgment is affirmed on the authority of the decision in that 
a p p ~ a l .  Sec opi~iioii in Oil  ( ' 0 .  1 . .  Fert i l i zer  (lo., a n f e ,  362. 

Affirmed. 

GURNEY P. HOOD, COMMISSIONER OF BASKS, EX REL. BANK OF ROSE HILL, 
v. H. J .  BOXEY A N D  WIFE, INEZ C. BONEY, A. McL. GRAHAM, AD- 
~ ~ I S I S T R A T O R  OF J. A. BANNERMAN, DECEASED, AND GURNEY P. HOOD, 
C~M~IISSIOSER OF BANKS, EX REL. BANK OF ROSE HILL, AND S. D. 
PITTAIAS, TRUSTEE, V. HARVEY J. BOSEY AND INEZ C. BONEY, HIS 
WIFE. 

(Filed 15 March, 1933.) 

Limitation of Actions E c- 
In an ~c t ion  on a note under seal a mere allegation that defendant was 

a surety on her husband's note. without supporting evidence, will not 
support her plea of three-year statute of limitations. 

APPEAL by H. J. Boney and Inez C. Boney, his nifc,  froin I I a r r i s ,  ,I., 
at January  Term, 1933, of DVPLIS. KO error. 

Oscar B. T u r n e r  for appel lants .  
George R. TT'ard for plainf i f f .  

ADAMS, J. This is an action to recoyer judgment on two notes executed 
by the defendants to the Bank of Rose Hill. The  execution of the notes 



and tlie niiiounts due a r e  admitted, but the defendant Inez  C. Boney 
tillcges tlizit ilie is a surety a n d  pleads the three-year s ta tu te  of l imita-  
tions ill bar.  T h e  notes a r e  under  seal. Action was brought within ten 
year.;. T h e  tlefelldaiits offered no evidence and excepted to a n  iilstructioii 
tha t  ~ i p o ~ i  the c ~ i d e n c c  the issues sliould be ans~vcred i n  favor  of the 
p l x i ~ ~ t i f f .  W e  find no r r r o r  ent i t l ing the defendants to a new trial.  

S o  error. 

STAT12 O F  S O R T H  CARO121SA O.\ RELATIOS O F  A. J. hIAXWELL, C o ~ a i ~ s -  
\ I O \ L K  or RE\EAUE, v. ICENT-COFFEP MANUFACTURING COMPANY. 

(Filed 16 Alarcli, 1933.) 

1 .  Tn\ation (' g-Lows of sales of foreign corporation operating manu- 
facturing plant hcre is not  determinative in allocating i ts  income. 

Tlw income of a corlroration from a unitary business may be allocated 
f ~ ~ r  tht. purlrose of assessing income taxes against it  to different states 
in \~llicli its activities arc carried on, but such allocation must be based 
U ~ I I J I I  al~l~ortic;nn~ent of productire capital, investment or employment, or 
some 1ogic:ll reference to the production of income, and the locus of its 
sales Inay not alone be made the basis of such distinction, the income 
fro111 its sales I~ei~ig determined in relation to its capital, organization or 
t~Korts lrroducing the sales, and where our State statute prescribes alloca- 
tit111 in ;~ccortlance wit11 the corl)oration's capital outlay tlie statutory 
inetliotl \\.ill be deeiued constitutional, with the burden on the corporation 
to slio\v by el-itlence any outside factors rendering the application of the 
st;rtntory method unconstitutional. 

2. Same-Locus of capital stock of foreign corpolaat8ion is  immaterial in  
allocating i ts  income taxable by the  State. 

An income tax assessed against a corporation is not a tax ulmn its 
cal~itnl stock or franchise, and may be imposed in addition to a property 
tax, ant1 in tlie allocation of its taxable income the locus of its capital 
stock need not be considered. 

3. Taxation A c- 

The provision of Art. V, sec. 3, of our State Constitution tliat property 
sliall bc. taxed according to its true value in money does not apply to 
income taxes. 

4. Taxation A 11-Tau on  net  income of corporation ,doing interstate 
business is not a burden on interstate commerce. 

An income tax on a corporation doing an interstate business is not a 
bmtlrn on interstate commerce, such tax being a tax on net income 
nll~rc:~trtl to the State in accordance with a proper apportionment of the 
cnrl)or:ttion's o l ~ r a t i o n s  and business in this State, and the State may 
set up tlie formula for determining the allocation of income. 
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3. Statutes 9 e--Presumption in favor of constitutional it^ of statutes 
applies to taxing statutes. 

Ordinarily, the constitutionality of a taxing statute is to be determined 
upon its inspection, and those matters of which the caourt may take 
judicial notice, with the burden on the taspayer to show that it is un- 
constitutional in its application to him, tlie presumptioii being in favor 
of constitutionality. 

6. Taxation C f - Burden is on appealing corporation to show t lut  
statutory assessment of income tax against it is  uncons~~itutionnl. 

Where the Commissioner of Revenue has assessed an income tax 
against a foreign corporation operating a manuf'acturing plant in this 
State in accordance nit11 the provisions of sees. 311(, i) .  (c  I .  of the 
Revenue Act of 1929, allocating its income taxable by the State in 
nccordance with the ratio between its tangible property ivitliin the State 
and its total tangible pro pert^ without regard to its intangible property, 
consisting of capital stock, cash, accounts receivable, etc., the Commis- 
sioner's assessment will be upheld by the courts upcin :I )peal n here tlie 
corporation has failed to show tliat such method of allocation is unconsti- 
tutional in its applicatioii to tlie corporation, and tlie corporation's 
showing that its intangible property was not included in determining the 
ratio betneen its property within and without the State is not suficient 
for this purpose, such intangible property being considered as  the result 
and profits of its manufacturing operations in this State> in the absence 
of proof that it  resulted from operations without the State. 

STACY, C. J., coi~curring. 

APPEAL by plaintiff f rom XcEl1-oy, J., a t  M a y  Term,  1032, of C'.\I,D- 
WELL. Reversed. 

T h e  fol lowii~g judgment was rendered by  the  court b ~ l o w :  "I11 this 
cause, pursuant  to  the authori ty  granted to counsel f o r  Keiit-Coffey 
Manufac tur ing  Company,  a t  the  M a v  Term, 1932, of th i s  court,  tlie 
defenda i~ t  abo1.e riarned was granted permission to file i ts  amendment to 
the petition by alleging t h a t  the t a x  charged was and  is  obnosious to 
the  provisiolls of the  In te rs ta te  Comnlerce Clause of the rnited States  
Constitution. 

And a hearing i n  said action hav ing  been had by conse~lt  of the  parties 
plaintiff and defendant, a t  a regular  t e rm of the Burke  I3uperior Court  
on 1 3  May,  1932, the part ies  hav ing  theretofore agreed to n-aive al l  
technicalities, and  tliat hcarings might  be had  outside of the couiity ill 
which the  controversy was pending and  having agreec' t h a t  a l l  such 
orders could be made a t  B u r k e  Superior  Cour t  as  full> as  thp-  could 
have been made  a t  Caldwell Superior  Court .  

And the  mat te r  having been heard  upon  agreed facts  as  set fo r th  
i n  the petition and  the  exhibits thereto, and  upoil tli12 v h o l e  record 
certified f r o m  the office of the Con~nlissioiier of Revenue, and  tlie subse- 
quent  record made  in this  Court .  
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I t  is now considered and adjudged by the court that  the basis of 
taxatioil adopted by the C'ommissioner of Revenue is arbitrary and un- 
rcasoiiable autl ill coiiflict with the Interstate Commerce Clause and the 
Fourteentli * h n c n d m e ~ ~ t  of the United States Coilstitution; and that  the 
proper mctlio~l of tasation would he to allot as income to the State of 
North Carolina such proportionate part of its entire inconie as the total 
of all of its tallgible property ill North Carolina bears to the total, 
tangible :11lt1 ilitallgible, properties in S o r t h  Carolina and elsewhere. 

It it t l lc~r(~upo~l considered ant1 adjudged tliat the Kent-Coffey Mailu- 
facturiilg C'oiiipn~ly l i a ~ e  a i d  recover of tlie State of Xorth Carolina on 
tlie rclat io~i of -1. J .  Mnsncll, Colliii~issioiier of Revenue, the sum of 
$4,295.2;. as show11 from the report of Jack  U. Phelps, acting chief in- 
come tax tliviaio~l, together with i n t ~ r e s t  on said sum from 9 , \ u p s t ,  
1930, until paid." 

The p l a i ~ ~ r i f i  esvepted ni~tl assigned error to the judgiilent as s i g ~ ~ r t l  
alitl a p l , o ~ l t d  to the Supwme Court. Thr. necessary facts will be statoti 
ill the opinioll. 

C ~ a s ~ , s o s ,  J .  The defel~tlaiit paid to plai~itiff the tax assessed against 
it-$4,fl'3..';-under protest, exceptrd to the ruling of the Commissiouer 
of Revellut~, autl appealed to the Superior Court of Caltlwell County, 
nniv i t~g jury trial. Public Laws 1989, chap. 343, see. 341. 

The sole questior~ i~irolved on this appeal is: Was the basis of t a x a t i o ~ ~  
atloptrtl by the Commissioiler of Rel-enue arbitrary and unreasonable 
:~nd  ill col~flict wltll the Interstate Commerce Clause and the Fourteentli 
Ameiidment of the United States Constitution? We think not. 

This is all u c t i o ~ ~  to review ail assessment of income taxes against the 
tlefentinilt Iie~rt-Cofiey J f a~ru fac tu r i~ lg  Company, made by the Commis- 
siol~er of Revcliuc. 

The npprllcc, Iietlt-Coffcy Ma~lufacturiiig Compaiiy, is a Delaware 
corporatioil carrying on a lnauufacturing business in Caldwell County, 
Sort l i  Cal.oliiin. -111 of its matlufacturing is done in this State. 

Tlic npl,c~llce filed its illcome tax return for the year 1929, showing 
tliereiil n llet illcome of $330,138.76 for the taxable year. I n  filing its 
returil, it allocatrd to Sor t l i  C'aroliila 38.538 per cent of its ]let i ~ ~ c o m e  
:tilt1 upon that allocation paid to the Commissioller of Revenue, for the 
Statc. nli i~~col l ic  tax of $6,062.34. I n  reaching this result, it used tlie 
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T-aluc of its tangible propertp ill N o r t h  C'arolina and  tlic w l u e  of all  
of its property, tangible a ~ i d  intal~gihle ,  both within antl n.itliout tlicl 
Statc. 

\Then the re tu rn  of tlie taspapc,r came before the Commie~iol ier  of 
Rcl-cnue for  rwien-, lie asscsscd a n  atltlitio~l:tl t a r  against tlie appcllee 
wliicli, with interest, ~ l l l o ~ l i t ~ t l  to $4,295.27. I t  is this  1:rttcr ~11111, and 
tha t  ouly, wliicli is  ill con t rowrsy  ill this ac t io i~ .  

T h e  cause W A S  certified 11' t l i ~  Clonmiissiolit~s of RYC~II IC to t h e  
Superior  C'ourt of Cnltlncll C o n ~ ~ t y  and tlicrc 11c.artl a t  31: y ?'t>r111, 1932, 
tlie court Iioldilig "that the p r o p t ~  111r.thotl of t : ~ s a t i o ~ ~  woultl bc to  allot 
a s  iiiconlc to tlic Stntc  of S o r t l l  ('aroliiin such proportioliatc par t  of i t s  
cntirc i ~ ~ r o l n c  as  t h e  total of all  of its t a l~g ih lc  property i  1 S o r t l i  C'aro- 
li11:r bars to tlic total,  tnligihlc autl i ~ ~ t n n g i h l c ,  prol~crt ic ;  in  Sort11 
Caro l i l~n  and clsewlierc." 

r 3 1 lic court ~ I I C ~ C I I ~ I O ~ ~  ndjudgctl tha t  Kcwt-(_'offey h I n u u f ~ ~ c t n r i ~ i g  Coal- 
p ~ r g  rccol-er of tlic S t a t c  the sulii of $4,292.67, the  :~niount  ill con- 
trol-ersy. 

Tlic rcaasc~ssn~c~it  ni:ltlc by tlw (.'oniniissio~~cr of I i e ~ c i i n e  was hasr7tl 
11po11 the  1alrgung::c of scct io~i  311(:1), cliaptcr 413, tlic R e ~ c n u c  Alct  of 
1929. T l ~ c  bi~silicss of t l ~ c  d c f c ~ ~ t l a l ~ t  comw n-ithi11 t l ~ c ~  t ~ - p c  of tha t  
dcscribctl in  tha t  scct iol~.  Tlie :~lloc:ltio~i formula svt 111) - 1 1  that  section 
for  t h e  apport iot inlc ,~~t  of i ~ c t  i~iconic to this S t a t c  is "s t  (211 proportion 
of its rn t i rc  rlct iri(w~r~(l :IS tlic f a i r  (-ash r a h w  of i ts  r:al estate and 
tmigihlc perso~la l  property i l l  this Stat( '  011 the tlatc of the (.low of tlicx 
fiscal year  of snrh  coin1)allj- ill tlle ir~corne pc':lr is to the f a i r  (.as11 
l-ahw of its ent i re  r(~:11 cstatv n11t1 t : l ~ ~ g i l ~ l c  pcrson:rl proprr t j -  the11 o~l rcv l  
by it, ~l-it11 no deductioiis 1.111 account of e~wunibraiiccs tllcrcon." 

Sec t io~i  311 ( c )  of the Rcwl iue  of 1929, defines "tal giblc pcrsol~al  
property" :IS follows: '(Tlie words 'tangible p r s o i ~ a l  property, sliall 1111 
takcw to ~ C : I ~ I  corpore:11 1)ers01ial propc3rty, sucli as i n a : l i i l i c ~ ,  tools, 
ilnplcmcnts, goods, wares antl merc l~a~rd ise ,  ;~irtl sliall 11r1t be t a k c ~ r  to 
11lca11 money tleposits i n  bauk, s1ian.s of s t ~ ~ l i ,  hoilds, 110-rs, credits, o r  
c~\- i t le~~c~c of ail i~ l tc rcs t  ill property and ~ \ - i d ~ ~ i w s  of debt." 

Tlic ( 'o l i ini iss io~~cr  of Rc~cwuc,  f o u ~ ~ t l ,  a11t1 the agrcctl f :~cts  ill the 
rctwrtl shon.. that  the a p p c l l ( ~ ~  owntvl r(,:11 cstatc :11it1 tnugiblc lwrso~ial  
property, both wi t l~ i l i  a d  v i t l ~ o u t  the State ,  of the f a i r  cn>h value of 
$3.i.i.4lS.G1, of nliicli, ~ u c l i  property of t l ~ c  ~ a l u c  of $.i20.061.4S \\.a,< 
situatcd ill Nort l i  C a r o l i ~ ~ a .  -1pplpi1ig tlic qtatntc to tlic f i ~ c t s  :IS so  
asccrtainctl, the ( lo~ninissio~icr  of Rcwl lue  fonntl that  09.2 pt'r cent 
of tlic net income of the t l ( , fcnd:~l~t  w:ls nppor t io l~ :~ l ) l ,~  rc  Sort11 ('irro- 
lina. T h e  adt l i t ioi~al  t n s  of $4,29>.27 was assc~ssctl IT tlic Co~nmi.~;-iorler 
ant1 paid by the appellcc under  protcrt.  Tlic rape c o m c ~  1 ere by appeal  
f rom the  jutlgincnt of the S u p c ~ i o r  Cour t  of ( - 'n l t l~~c l l  C'ouiit~- in the  
regular way. 
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I n  support of its contentions, appellee sets u p  that  it had a paid-up 
capital stock of $652,500. With respect to this capital stock, its position 
is stated ill its petition as follows: "The said capital stock was employed 
by your petitiolier for the purpose of manufacturing and, as your peti- 
tioner is advised a i d  believes, had its situs within the State of i ts  
cloinicile, or the State of Delaware. Petitioner had also reserved and 
set aside as surplus or working capital $140,354.06; all of n.llich surplus 
was employed in the busiilcss of your petitioner as a manufacturer, and 
all of which sum had a taxable situs, as your petitioner is informed and 
belie~es, i11 the State of Delaware and not in the State of Sort11 
Carolina." 

Appellee contends that  tlie fornlula properly applicable to it is the 
relation of its tangible property in Sort11 Carolina to all of its property, 
tangible and intaiigible, both within and ~vithout the State. These i11- 
tangibles coilsist of the following items: 

Cash $ 61,349.91 
A\ccou~its rece i~able  203,933.05 
So tes  recei~able 'iO,S21.10 
Stock ill other corporatioils 13,100.00 
Prepaid expense 36,3S5.04 

Jlakiiig a total of $385,789.13 

Of these items, the cash is made up of dcposits of $41,220 ill bnliks 
without the State and deposits of $20,121.91 in banks ill Sor t l i  C:lro- 
li113. The i~iclusion of these bank deposits in Sort11 Carolilia is el-itlently 
upon tlie theory that such i~itangibles have their situs witlii~i tlic dom- 
iciliary state of the corporation up011 the maxiin, "mobilia s r y u u ~ l f u r  
pc~sonanz." 

I t  is also set up  in the record, as n part of the appellee's p e t i t i o ~ ~  to 
the Coinlliissioiier of Revenue, upon ~vlli~'11 this case is being rrrie~vetl, 
that "as a statement of fact rather thail a contention for the allocatioii 
of petitioner's taxcs, the sales for tllc period of the report nlade nitllout 
the State were the sum of $1,545,4S5.95, or 99.8 per ccntum of the 
total sales; and witliin the State thc sum of $3,031.13, or 00.2 pcr 
celltun1 of the total sales." 

I t  is atlniitted in the bricf for appellee that its busi~less is uliitary. 
That  tern1 is simply descriptiw, ,and primarily means that tlie coliccrli 
to which i t  is applied is carrying on one kind of business-a business, 
thc component parts of which are too closely coilnected ant1 necessary 
to each other to justify division or separate co~lsitle~ation, as i~idepelidciit 
units. By contrast, a dual or inultifornl business must slio~v units of a 
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s u b s t a ~ ~ t i a l  scy~aratencss nut1 completeness, such as  might  be ~ n a i ~ ~ t a i i l c t l  
as  all i~itlependent business (liowevrr c o ~ ~ v c i i i e ~ i t  and profitable it  may  
be to operate then1 c o ~ l j o i ~ ~ t l y ) ,  and capable of p r o d u c i ~ ~ g  a profit ill a11tl 
of t l ieniselre~.  

Coilcedi~rg that  a un i ta ry  b ~ s i n e s s  m a y  produce a11 iuconw which n ~ u q t  
hc allocated to  two or more states i n  which i ts  activities a re  carried 011. 

such n busiuess m a y  not he split  u p  arbi t rar i ly  nut1 conl-entionally ill 
npp ly i~ ig  tlir t ax  laws. I t  would seem to be necessary tha there should 
be some logical r e f c r e ~ ~ w  to the prodnc t io~i  of income ; the t l i s t i ~ ~ r t i o ~ ~  
should be fountled on a correspo~iding differcncc ill apporticnnient of pro- 
t lnct iw capital,  i n r e s t ~ n c n t  or cniploynimt, n i t h i n  tlie u ~ ~ i t a r y  busi lms.  

T h e  nicre s tateniei~t  of a w i t ~ ~ e s s  as  to the  income separately deril-etl 
f rom purchase, f rom n i a ~ ~ u f a c t u r e ,  and f rom sale, without suppor t i i~g  
cl;~ta, ~ l i o w i n g  tlie influrnc'e of each factor  i n  producing profit, gain o r  
i ~ i c o n ~ r  f r o m  the separatc  operations-suc'li a i  should be dlocatetl  to it  
i~~tlepenile~itly-is rncrcly :in a rb i t ra ry  guess. l 'hr  hare fact of s t~ le  
produces no i ~ ~ r o r n e .  I t  is ~ n e r e l y  the act by which tlie illcome is cap- 
t u l ~ ~ l ;  the capital,  tlic orgai i izat io~i  o r  efforts which pro lure  the sale, 
arcx the  things to be c~onsicl~retl  i n  a s c e r t a i ~ ~ i ~ ~ g  the  amount  of inconit> 
to bt. crcditetl to the sale. C r r t a i ~ ~ l y ,  in  a un i ta ry  husil~esq, \re must 
look f i l r thcr  back t h a n  to tlic sale itself, o r  the :~ct i r i t ics  \ ~ ~ l i i c h  ar tunl ly 
pro(lucc. it. T h e  t a ~ ~ g i b l c  property element of capi tal  outlay is cared 
f o r  ill tlir tangible property rat io  set 111) by the stiltutc. I f  ther<x iq 
a ~ l y t l i i ~ r g  beyond t h a t  of sufficient niagl~i tut lc  to affect tlie col~st i tu-  
tionality of thr> applicatiou of this  rule, i t  must be show11 ill the c ~ i d e ~ ~ w ,  
the hurt1e11 resting upon the taxpayer  to  do XI. 

But ,  it  i.; 11ot necessary to  app ly  a n y  of these pr i~ lc ip les  i n  filldillg tlie 
rorrect solutiou of t h e  problem before us. K O  effort was made in the 
c ~ i t l r ~ ~ c c  to break up  tlie husi i~ess  of appellcc into t l i ~ ~  separate  or 
coml~ouent  c l ~ m m l t s  of buying, m a n u f u c t u r i ~ l g  a w l  selling, :is was tlollt, 
ill thc Ilcc11\ X ~ P S  case, 100  S. C., 42, 2% I-. S., 123, 73 L. Ed.,  879. 

. \ppellw is a f o r c i g ~ ~  corporation, hnt eniploys its capi tal  in  ma~~ufacd-  
t u r i ~ l g  ill this  State .  ,\s o l ~ c  par t  of its cease, it  relies upon the contcn- 
tion that  the \ \hole  of its cani tal  stock is located a t  i ts  iome office ill 

suc.11 a t a s  I I I ~ I ~  be imposed, in  a t l t l i t i o ~ ~  to that  011 property, is Ilon too 
\re11 cwtablislictl to admit  of d e h t e .  I t  is I I O W  u l~ i re rsa l ly  regarded :I.: 

o11c of tllr I I I I W ~  just methods of : ~ p p t w t i o ~ i i ~ ~ g  tlio hurd(wq of g o v e r ~ ~ ~ n ( l l i t .  
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The  tax on income, imposed by the Revenue Acts of this  State, is not 
a tax on property, within the meaning of the requirement of Constitu- 
tion, -1rticle V, section 3, that  property shall be taxed according to i ts  
t rue value in money. T e a  C o n l p a n ? ~  7 ' .  D o u g h t o n ,  196 S. C., 145, 119;  
Clark  1 % .  J I a z w e l l ,  197 N .  C., 604, 606; Y f a f e  c.  Gulf -11. a n d  S. R. 
C o m p a n y ,  138 J h . ,  70, 104 So., 689;  Llidlozc-Saylor W i r e  C o m p a n y  v. 
TT7o1lbrinrk, 275 Mo., 339, 205 S. TY,, 106; H a f t i c s b u r g  Gro.  C o m p a n y  
2%. R o b c r f s o n ,  126 Miss., 34, 88 So., 4, 260 IT. S., 710, 67 L. Ed.. 475; 
Lawrence  v. Tax  Commiss ion ,  162 Miss., 338, 137 So., 503, 286 r. S., 
276, 76 L. Ed., 1102. 

As to the general nature of such taxes, see Doy le  z., X i t c h e l l  Bros .  
C o m p a n y ,  247 U. S., 179, 62 L. Ed., 1054; B o w e r s  I , .  K e r b a z ~ g h - E m p i ~ c  
( ' o m p a n y ,  271 C. S., 170, 70 L. Ed., 886. 

,1 state may not impose any tax n.hic11 results in laying a direct 
burden upon interstate commerce. But,  a state may, i n  levying a general 
income tax, include within the taxable status so much of net income 
d e r i ~ e d  from interstate commerce as is properly apportionable to opera- 
tions and business within the State. IT. 8. G l u e  C o m p a n y  2.. OaX ( ' r e e k .  
247 U. S., 321, 62 L. Ed., 1133; S h a f f c r  r .  Car t e r ,  252 U. S. ,  37, 64 
L. Ed., 443; T r a c i s  r .  I'ale d- Totulle N f g .  C'onzpuny, 252 I-. S.,  60, 64 
L. Ed., 460. 
-1 tax upon the net income of such corporation is not a burdeli 011 

interstate commerce, simply because the products of the business are 
shipped and sold out of the State. The  distinction between a t n s  on 
gross receipt and a tax on net income is thus stated by J t i s f i c ~  I ' i f w y  
in I'. S. Glue Co .  c. O a k  C r e e k ,  supra ,  p. 328: "The difference in effect 
loetween a tax measured by gross receipts and one mensurecl by net in- 
come, recognized by our deci~ioris, is manifest and substantial, and i t  
affords a conwnient and workable basis of distinction between a direct 
ond immediate burden up011 the business affected arid a charge that  is 
only indirect and incidental. A tax upon gross receipts affects each 
transaction in proportion to its magnitude, and irrespectire of nhetller 
it is profitable or otherwise. Conceivably it may be sufficient to n-~alw 
the difference between profit ant1 loss, or to SO diminish the profit as to 
inlpetle or discourage the conduct of the commerce. -1 tax up011 tlie net 
profits has not the same deterrent effect, since i t  does not a r i v  a t  all 
u~lless a gain is shown o w r  mid above expemes and losses, and the tns  
cannot be l i e a ~ y  unless the profits are large. Such a tax. ~111c.n in~posed 
up011 iirt incomes from whatel-cr source arising, is but a metllod of 
distributing tlie cost of government, like a tax upon property, or upoli 
franchises treated as property; and if there be no discrimination agai1r8t 
interstate commerce, either in the admeasurement of the t a s  or in t l~r .  
means adopted for enforcing it, it consiitutes one of the orrli~lary n n , l  
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gc~rcra l  b u r t l e ~ ~ s  of government, f r o m  which persons and corporatioirs 
otherwise subject to the jurisdiction of t h c  states a re  not exempted by 
the Fctlcral C'onstitutioi~ because they l iappe~r to be engaged i n  coin- 
Iiierce anioirg the states." 

-1 state m a y  t a s  the net income of a foreign corporat icn doing busi- 
lrcss u i t l ~ i n  its taxing jurisdiction, a l ~ d  may include tllcrein a portion 
of bncli ~ r c t  i~rconle n r i s i~rg  f r o m  inters tate  commerce, pr2perly appor-  
tioilable to the  State .  C n d e r w o o d  I l ' y p e c r l f e r  C'o. v. C'hawberla in ,  253 
IT. S., 113, 6,5 L. Ed., 1 6 3 ;  l l a s s ,  IZa f c l i f  a n d  G ~ a t f o n  1 ' .  S f a t e  ?'ax 
( ' o w m i s s i o r l .  266 U .  S., 271, 69 1,. Ed., 282 ;  l l a i l s  n e e s  8 o n s  c .  ,Yor f l~  
( ' n t d r t ~ c r ,  199 S. C., 42, 283 U. S., 123, 75 L. Ed.,  879. 

A \  $tat?  nlay sct u p  a formula fo r  de te rn l i~~i i rg  that  p o r t i o ~ l  or ]let 
Ilrcomo pr0perly at t r ibutable  to busiiless withill the Stz te, including 
that  froill i ~ ~ t c r s t a t e  operat io~rs .  I n  L i f l a n f l c  C'ousf L l n o  Ra i l road  v.  
.Yu,tlr I ' a t d i t ~ a ,  262 U. S., 413, 67 L. Ed. ,  10.51, the Supreine Court  of 
the United States  sustained allocation of net iiiconle to t h e  S ta te  based 
I I ~ O I I  a 1 1  equal i n i l t ~ ~ l g e  proportioil of gross operat ing r>Venues f rom 
i ~ ~ t c ~ r s t ~ ~ t e  b u s i ~ ~ c s s .  111 C. 3'. G l u e  C O .  v.  O a k  Creel,., s u p r c ,  it sustained 
t l ~ v  W i s c ~ o ~ r s i ~ ~  * k t ,  v.liich apportioned ~ ~ e t  income upo11 the relatioli 
of gro+ busi~lcss a l ~ t l  tlie value of eorpore:1l property within the S t a t c  
to t o t ~ l  gross b u s i ~ m s  autl tlie Value of such property both withill and 
nitliout the State .  111 C n t l e r ~ c o o d  I l ' ypeur l ter  ( ' 0 .  v. C ' h a m L c d a l n ,  s u p r a ,  
it >ustai~lod the Colinecticut s ta tute  identical with that  of Sort11 Caro- 
l i i ~ a .  \ \ l i i rh  used the  value of real  estate and tangible personal property 
n i t l i i ~ l  tlic S ta te  as the numera tor  aild thc value of r c ~ l  estate aild 
taugible p e r s o ~ ~ a l  property, both withill and  without the State ,  as  the 
cle~loiliiiltrtor of t h e  formulatory fractioii. 

O r d i ~ ~ u r i l y ,  the co~ist i tut ional i ty  of the t a x i i ~ g  s tatute  is  to  be de- 
tcril~illed upou  i ts  inspectioil, and  those matters  of which the court may  
tnlie jutlici:ll ilotice. S t e u e n s o n  0.  ( ' ~ I g a n ,  9 1  Cal., 649, 1 4  L. R. ,\., 
430;  l'eoplc 1 % .  l ) u r s t o n ,  119 N. Y., 569 ; l l o c e y  c .  Fos t e r ,  118 Ind. ,  SO?; 
1 C'ooloy C'o~rst. L im.  ( 8  etl.), 1). 376, ilote 3. 

7'111~ hurtle~r rests upon the appellee here, as in  all  cases where one 
:ittack.; the constitutionality of a s tatute  ill i ts applicability to him, to 
o~crcoi l ie  that  p resumpt io~i  of facts  support ing c o ~ ~ s t i t u t i o n a l i t y  which 
~~ttac-1lr.s to all Icgixlative acts. 12oberts r .  E m m e r s o n ,  271 U. S., 50, 70 L. 
&:(I., h 2 i ;  ( ; o t i e b  1, .  F o x ,  274 V. S., 603, 71 L. Ed., 1 2 2 8 ;  Lazrrencc~ c. 
b ' t u l ~  7'il.r ( 'o t t rmiss ion ,  s u p i a .  T h e  appellee rcnlies up011 I l a n s  Recs  Sou 
I * .  .\ ot fli C'c/ivlttzci, a u p t n ,  ne suppor t i~rg  its contentio~ls. ?lie differellee 
i.; that iir the U u m  R e c s  case,  evidci~ee n a s  prese~lted breaking u p  tlie 
b u ~ i ~ l c > s s  into tlie separate  clelnents of buying, m a ~ ~ u f n c t u i i n g  a ~ l d  sell- 
illg. So c!ffort of that  ki~rt l  was made ill the i ~ r s t m ~ t  case. 
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111 the CTnderzcood Il'ypelc,~ifer case, it  appeared that $1,293,643.95 of 
the i ~ e t  profits of the taxpayer was receiretl from sales of its products 
ill other states, while only $42,942.18 of such net profits was received 
from sales made in Connecticut, the taxiug State. Approximately 99 per 
centum of the net profits in the L7nderzcood Typewriter case arose from 
sales in other states. By the allocation formula of the statute, 4755 per 
centunl of the net income of the corporation x i s  apportioned to Con- 
i~ecticut. I n  tlie iustailt case, it  appears that 98.4 per ceritum of the 
products of the taxpayer were sold to customers without tlie State. 
B y  the allocation formula used, identical with that of the Connecticut 
statute. sustained in the Underzcoocl Typezwite~ case, 99.2 per centum of 
such iiicomc was assigned to North Carolina. The Supreme Court of 
the Uiiited States sustained the coiistitutionality of the Connecticut 
statutc. 111 tloi~ig so, it said, a t  p. 121: "The legislature, in attempting 
to put upoii this business its fa i r  share of the burden of taxation, was 
faced with the impossibility of allocating specifically the profits earned 
by the processes conducted within its borders. I t  therefore adopted a 
inethotl of apportionments which, for all that appears ill this record, 
rcachcd, aud was meant to reach, only the profits earned ~vi th in  the 
.tat?. 'The plaintiff's argument oil this branch of the case,' as stated 
hy the Supreme Court of Errors, 'carries the burden of showing that 47 
per cent of its net income is not reasonably attributable, for purposes of 
taxation, to the manufacture of products from the sale of which SO per 
relit of its gross earnings was derived after paying manufacturing costs.' 
94 Coiii~., 47, 108 Atl., 159. The corporation has not even attempted 
to show this;  aiid, for aught that  appears, the percentage of net profits 
earlictl ill Coiiiiecticut may hare  been much larger than 47 per cent. 
There is, coiisequently, i~othing ill this record to show that the methot1 
of apportionnient adopted by the state was inherently arbitrary, or that 
its applicatiou to this corporation produced ail unreasonable result." 

Thc  si tuatio~i preseiited ill the Huns Rees cuse is entirely different 
fro111 that ill tlie Cncle~woocl Il'ypewrifer cuse, or tlie one now before tlle 
('ourt. 111 the Hutzs Rees case, the taxpayer did not rely for his defense 
up011 tlie bare assertion that tlie act, as applied to it, produced arbitrary 
:11id ul~rcasoiiable results, aiid was, therefore, unco~istitutional, as taking 
its property without tluc process of law, or as being a burcleu upou 
i ~ ~ t e r s t a t e  commerce. By an elaborate series of calculations, it  presented 
to tlic Court facts up011 nhich it undertook to separate or break up its 
business into the cornpoilent elements of buying, manufacturing and 
wllitig. These facts and figures tended to show that while only 17 
pcJr ce~i tum of its net income arose from manufacturing ~vi th in  the 
State of S o r t h  Caroliila, the allocation formula resulted in taxing 83 
p w  centunl of its net iucome. This evidence was rejected i11 the court 
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below, but assumed to be correct in reaching the result ill the Supreme 
Court of the United States. 

Always, then, the burdeli rests upoii tlic taxpayer to sllolr tliat the 
allocation formula, set up  in tho statute, produces such ail arbitrary a i d  
unreasonable result as to be unconstitutional, as applied to the facts of 
the particular case. I n  the Bass ,  Ratclifl a n d  B r e f t o n  casc8. . s~ ipru ,  it was 
said by the Court, p. 283: "It is not slio~vn in the present case, ally morc 
than in the Cnderzcood case, tliat this application of tlie statutory 
method of apportioninent has produced ail unreasonablt~ result." The  
statute on its face carries that prcsunlptio~i of coi i s t i tu t io~~al~ty  which 
attaches to all legislative acts. That  it is constitutional upo11 its face is 
sustained by the opiiiion of the United States Supreme Court, ill the 
Cnderwood ' I ' y p e w i f c r  case,  supra,  in passing 011 tlie statute of tlic State 
of Connecticut, identical with the one here in questioii. 

The appellee lias not undertaken to sustai i~ the burden of supportiilg 
uiicoi~stitutioiiality by prcse~itiiig evidei~ce or facts suffjcie~it for that  
purpose. The  amount and situs of its capital stock lias no relation to the 
problem. Yo  evidence is presented undcrtakiig to separate the busiiicss, 
the cost or cxpense thereof, or the illcome therefrom, into separate units 
of buying, nianufacturiiig and selling. The larger portion of appellee's 
intangible assets are without the State. They are evidei tly tlie result> 
and profits of tlie maiiufacturiiig processes which took place in Sort11 
Carolina. They may be held without tlie State at tlie liollle office of 
the company in Delaware, as a matter of convenience. Etandii~g aloiicl, 
and ~vithout other cvidenee, the keeping of tlie larger portion of its 
intangible assets in anotller State does ~ i o t  indicate or s8ion that tliesc> 
items of cash, notes and accounts receivable arose from businesj activ- 
ities or operations else~vliere than in K o r t l ~  Carolina. I t  111q  be i~otetl 
here that this corporation, nit11 a capital stock of $652.500, niatle net 
profits in the tax year anlounting to $230,133.76, or a net returii on it, 
invested capital of 35 per centurn, and tliat the income 1 a s  imposed a t  
the moderate rate of per ceiltuin is, as contended foi. h>- tlw Stat?, 
$10.343.39. 

The appellee lias had full opportunity to present ally cvi(1e;ice it 
might have had, showiiig that its net profits arose froill busii~ess coil- 
ducted elsewhere. The I ievt i~ue  k t ,  sections 340 and 341, gives full 
opportunity for the taspayer to be heard by the Commissioner of 
Reyciiue upon application a i d  petition for a revision of its return. That  

r 3 opportunity n a s  afforded this taxpayer. 111tl case was 1il.ard 011 appeal 
from the Coi~~rnissioner of Revenur by the judge of the Superior Court, 
at wliich time the taspayer had another opportunity to piesent evidei~ce, 
as was done in the Eians Rees  case. But  it al)pears from the record that - - 
tlie appellee did ~ io t ,  at either of these lieariiigs, undertake to present 
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such eritlelice. There is  n o t h i l ~ g  in  t h e  record which shows that  t h e  
allocation formula,  as  applied to  it, works a n  a rb i t ra ry  and  unreason- 
able result. tleprires i t  of its property without due process of law, or 
imposca ally hurtle11 up011 illterstate commerce. T h e  judgniel~t  of the 
Superior  Court  must therefore be 

Rewrsed .  

STACY, C'. J., coilcurs 011 the  ground tha t  the case is  coutrolletl by the 
decioio~l i n  1 7 ~ z t l e r ~ ~ ~ o o c l  l 'ypeu'riter C'o. u .  Chamberlain,  254 U. S., 113. 
rather  t h a n  by the  decision i n  Hans Rees Sons D. .\To~fl~ Carolinu, 233 
1'. S.. 123. 

I.'AH.\I\.ILI.II OIL ASD FERTILIZEIC C O M P A S Y  r. FASXIE V. BOWEX. 

(Filed 15 Jlnrcli, 1933.) 

1. Ejectment B ~ J u S t i c e  of the  peace has  jurisdiction of summary 
ejectment t o  deterniine questions of tenancy a n d  holding over. 
-1 justice of the peace has jurisdiction of a summary action in eject- 

ment, C. s., 5365, 2376, and may determine tlle questions of tenancy and 
holding over, and while he has no equitable jurisdictio~i, he may coil- 
sider equitable defenses set up in summary ejectment in so far  as  they 
relilte tu the issue of tenancy. 

2. Courts d d- 
111 nlq)eals from justices of the peace the jurisdiction of the Superior 

Court is entirely derivative and it  must try the case its comtituted ill 
the justice's court. 

3. Ejectment B e-On appeal to  Superior Court i n  summary ejectment 
the court is  confined to matters  within jurisdiction of justicc. 

In  appeals from the justice of the peace in summary ejectment the 
Superior Court's jurisdiction is esclusively derivative and it may not con- 
sider equities between the parties escept in so fa r  a s  they relate to the 
issue of tenancy, and where in the justice's court the defendant denies 
the tenancy and alleges that she was in possession under a contract of 
purchase made by plaintie when it purchased the property a t  Pore- 
closure sale, and on appeal the one issue as to tenancy is submitted to 
the jury and answered in defendant's favor, the issue determines the 
controversy, leaving the rights of the parties in respect to the equitable 
matters set up as  a defense to be determined by a court of competent 
jurisdiction. 

,IPPEAI, by plaiiitiff f rom I furr i s ,  J., a t  October Term, 1932, of PITT. 
N o  error .  

S u m m a r y  p r o c e e d i ~ ~ g s  ill ejectment. T h e  plaintiff alleged that  the  
d e f e l ~ t l a ~ ~ t ' ~  term as teuallt expired 31  December, 1931, and  that  the 
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defendant held over. The defendant denied tenancy a i d  alleged that  
she was ill possessio~i under a coiltract of purchase. T 1 i ~  j u ~ t i c e  of tlie 
peace g a w  judgnlent for tlie plaintiff and upon appeal lo the Superior 
('ourt the jury found that the d e f e ~ ~ d a i ~ t  was not a tenant of the plaiutift'. 
Illcantinle, tlie defendant had been evicted ancl the Superior C'onrt ren- 
dered judgmcnt restoring her to the possessioi~ of the l ) rm~isv+.  The 
plaintiff appealed. 

E'. M. Tl'oofen ancl =17bioiz D U I I I I  f o ~  p la in f i f l .  
9. J .  E c e r e f t  for  de f endan t .  

. \ n ~ i u s ,  J .  Justices of the peace have jurisdiction of sumiiiary pro- 
ceedings ill ejectment. C. s., 2363. I n  this case tlie complai~it. or "oath 
of tlic plaiiitiff," conforms to tlie statute. C. S., 2376. The. pres i t le~~t  of 
the plaintiff testified : "I rented the premises described in the deed to 
Mrs. Famiie Bon-en for tlic year 1931 undel* ail oral coiitract; she was  
to pay $360 and one year's taxes. There was an agreenmit with respect 
to the manner ill which supplies were to be furnished. She took charge 
of the land umler the rental contract and agreed to pa:; tlie $360 a11t1 
tases. She farmed the land in 1931 but did not pay tl e rent. I ga le  
her ilotice to laca te  the premises in 1032. She failed to g i w  possessio~l 
011 1 January ,  1932." 

The defendant deuietl the re~i ta l  coiltract and contcud~d that slie a11d 
her husbaiid had esecuted a mortgage and a dced of t r i~s t  oil tlie la11d 
in controversy, and that a t  a sale under the deed of t ru , t  the president 
of the plaintiff had bought the land for lier benefit under an npreen~cnt 
tliat she should have tell years in which by annual i l ls tal l ine~~t to pay 
tlie amount due. She  testified tliat slie had 11ever rented the laiitl fro111 
tlie plaintiff and had never given up her possessio~~. 

The magistrate found from the evidence before him t iat the r c l a t i o ~ ~  
of landlord and tenant existed betneeil the parties and th: t the defendant 
held possession of the land after lier term had expircd. Upoil these 
fii~dings he adjudged that  the plaintiff was entitled to possession. 

These were the only questions of which the magistra e had jurisdic- 
tion. I n  appeals from justices of the peace the juri;dictioii of the 
Superior Court is cntirely cleri~ a t i ~ e .  I f  thr  justice has I I O  jurisdictioii 
the Superior Court can derive none by appeal. I t  is he jurisdictioii 
of the justice which, on appeal, gives jurisdirtioii to the Superior Court;  
the appellate court tries rle n o c o  the action as co~~st i tu ted  ill tlie justice's 
col~r t .  I j a m c s  I * .  J l c C l a m ~ o c h ,  02 S. C., 362; C'hecse Po .  I.. I'il)X,/n, 1-55 
S. C., 394; , l I cLa~ t r in  c.  A l l c I n f y x ,  167 N. C., 3.50; C'cmrs. c. S p a r k s ,  
170 N. C., 581; S e n  ing X a c h i u ~  C'o. 1 % .  B u ~ g c i . ,  181 S. C., 211, 248; 
Y'rlisf Co.  1.. L c g g c t f ,  191 S. C., 362. 
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I11 recognition of this priiiciple the tr ial  court submitted to the jury 
only one issue: "Was the defendant the tenant of the plaintiff and did 
slie hold ovcr after the expiration of the tenancy ?"-and tlie jury 
a~isnered  the issue in the ~iegat iw.  The  ~ e r d i c t  put an end to tlie 
plaintiff's cause of action of which the justice had original and t l ~ c  
Supcrior Court der i ra t iw jurisdiction. A justice of thc peace has 110 

equitable jurisdiction but he may consider an equity which is set up 
as a defense to the plaintiff's action. Lutz v.  l 'hompson,  87 C., 334;  
D o u g h e ~ f , ~ ~  r.. Sprinkle ,  88 K. C., 300; C'otfon X11ls c. Cotton JIi11,. 
116 X. ('., 647; Xiser c. Blanton,  123 Y. C., 400; Lerin v.  G l a d s f ~ c n .  
142 S.  C. ,  4S1. 111 N c d d o o  r.. C'allum, 86 X. C., 419, it mas shown that  
the lessor of a storeroom agreed that  at the expiration of a subsisting 
lcase the lessee should h a w  the right to renew the lease for aiiotlicr 
ycar. The Court held that tlie agreen~ent, while not a renewal of tlie 
lease, created an  equity which could be pleaded as a defense in summary 
proceedings in ejectment. 

The subject was again considered in Jerome v. ~S'etzer, 175 N. C., 391, 
in nliicli it was said that summary proceedings in ejectment will ~ i o t  
lie if tlie tenant holds an interest in the property itself; but if the 
i ~ ~ t e r r s t  is only an  option to purchase the tenant has no such equity 
ill the lnn(1 as will deprive the justice's court of its jurisdiction or the 
Superior Court of its derivative jurisdiction. I11 the present case tlie 
cl~aracter of the defendant's alleged interest need not be determi~ietl 
became the defense is primarily an absolute denial of the tenancy, tlis- 
skeveretl froni the nature and quantity of the defendant's interest. C'o~n- 
pare Ins .  ( o. r. l 'o t ten,  203 N. C., 431. 

I n  the cnee at bar the defendant's allegation of the plaintiff's agree- 
ment to sell her the land was not made the basis of a prayer for affirma- 
tive relief but merely a defense to the action brought in the magistrate's 
court. I n  eficct her defense was restricted to a denial of the rental 
colitract; ill coilsequence, such questions as the creation of a p r o 1  trust, 
or a colitract to convey title to the defendant, or a tenancy a t  nil1 or by 
sufferance peiiding a treaty of purcliase were incideiital to tlie main 
t l e f e ~ w  and c.\ ideutlg nere  so considwed. The position that  a tenancy 
existell l)e~itliiig a treaty of purchase is  substantially an atlmission that 
a c o n t ~ w t  of purchase had been executed; and if so, the relation of tlic 
l~art ie5 vould require the adniinistration of equitable principles. 

V e  11n1 e g i ~  ell all the exceptions due consideratioil and in our opinion 
11o1ie of tllein sliould be sustainetl. The  issue determilied the whole 
con t ro~  erp.. The defendant neither asked nor obtained affirmative relief 
upoil of the matters set up  in her aiisner. -1s tlie rc'latioi~ of land- 
lord all(] tenant did ~ i o t  exist tlie rights of the parties mag yet he liti- 
gated in a court of competent jurisdiction. 

S o  error. 
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E'AR3IERS BASK, ISCORPORATED, v. JIERCHASTS AiYD FARJIERS BASK, 
ISCORPORATED, TTRRELL MAKUFACTURISG COMPAST. ISCORPORITED, 
D. 0. SEWBERRY, J. H. SWAIS, J. H. BATEJIAS, 3. 31. COJIBS. ASD 

A. RIELSON. 
(Filed 13 March, 1933.) 

1. Appeal and  E r r o r  A d-Llppeal i n  this  case held pwmature  a s  being 
from interlocutory order not affecting substantial rights.  

Where a cause is referred to a referee and csceptioits taken to his re- 
port, mid the cause is continued for hearing upon the ~~scept ions and the 
matter remains passire for sereral years, an order of the trial court 
:~llo\ring a certain sum to the referee in payment of his services is ail 
interlocutory order in a pending cause within the powel. of the trial court 
which is not reviewable, and the order will be affirmed 011 defendant's 
a p ~ e n l ,  no substantial right of the parties being affects?tl and tlle matter 
bcilig reriewable upon appeal from final judgment upon esceptions duly 
taken. 

Tlic claim of a referee for payment of services rendered in the cause 
wliich is still pending in the courts upon esceptions to hi.; report is not 
barred hy C. S., 111(S), nor is C. S., 1226, applicable thereto. 

ST.~CT, C .  J., and BROGDES, J., dissenting. 

. ~ > I ~ . I I .  by defendants S. 11. Combs and J. H. S w G n  f r t m  I l o n ~  I J ,  

5cpec ia l  J u d g e ,  a t  December Term, 1932, of T ~ W E L L .  A l f f i r ~ i ~ ~ d .  
, , 
l h c  a g r e c n l c ~ ~ t  of facts  a r e  sorrienliat raguc.  111 1921 :I ~ u ~ t  n:l. 

b ro~lgh t  by plaintiff against the  defe~idants .  Ll ju t lgmwt  T\ a <  rcn~lcrcd 
for  plaintiffs against defendants by J u d g e  George IT. ! ' O I I I I I ~ ~ ,  Ja i luary  
Tcrm, 1923, Tyr re l l  Superior  Court.  I11 tha t  judgineilt is  tlie following: 
"It is fur ther ,  by consent, ordered, decrced and  adjutlpetl that  a11 mat -  
t r r s  ill controversy bet\veen the t l e f e ~ i d a ~ ~ t s  as e~itlorserr a11(1 rl ic .  tiefeud- 
a n t  trustee, Merchants  and F a r m e r s  B a l k  of Columbia, be  a n d  f h r  sa7ncJ 
1s h e r e b y  r e f e r r e d  t o  IT7. S. I ' r i u o f f ,  w h o  shall  s fn tc  a n  crc8co~ci~f  b e l w e c i ~  
fire de fenc lants ,  shoning  n h a t  a m o u ~ i t ,  if ally, is i n  the liancls of tlie 
trustee or ought to be i n  his  hands f r o m  thc sale of ally property nlade 
unclcr deed of t rust  set out nbow or the aqs;gnnient, tha t  tlic $ale nlade 
by the said trustee be what  is known as  the B r a ~ n i i ~ i g  prolwriy and the  
personal property conveyed either i n  tlie deed of assignnic~it or tlecd of 
t rust  is hereby ratified and  tha t  tlic attenlpted sale of the r c ~ l  estntc is 
hereby anriullecl. T h e  dilcference b e t w e e n  t h e  de fendc in is  c ~ i , l o l ~ ~ ~ . s  i s  f o  
he t a l x n  i n  a c c o u n t  b y  the said w f c r c e  in 5fat lng h i s  rccoui t i .  ~ l i o ~ \ l ~ t g  
\ \ h a t  money, if ally, e i ther  one has  whicli belongs to  be crociited or  
accounted f o r  on this  indebtedness, tha t  the  defendants, or citlicr of thcni 
upon motion before the referec, m a y  h a r t  the riglit to file niiy ,~tltlitiortal 
pleadings as to their  accourlts, showing their claims as to a n y  , l i t i ~ r r n c c .  
to  the  same applicable to this  indebtedness, that  the lcferee *ll:lll give 
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.T.iJIES CRESTT'ET,T, Y. CHARLOTTE S E W S  PUBI.ISH1SG COJIPAST .\xi) 

.-tJII:RICAK J I r T U A L  LIABILITT I S S U R A S C E  COJIPAST. 

(Fi led  15 March, 1033.) 

Mastw and Scl+mnt F a-Sewsboy hcld not an clnploycme of ncwsl)apc1r 
within meaning of Compensation Art. 

Tlldcr t hc  fac ts  of this case n newsboy engaged in s e l l i i ~ ~ m l ~ e r s  is  
Iicld 11ot to bc a n  elilployee of tlic ne\vspaper ~vit l i in the  rne rn i i~~g  11f tha t  
t r rn i  a s  uscd in the K o r l i n ~ e ~ l ' s  Colnpcnsntion Act, tlie n e \ ~ s b o y  11t1t being 
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on the newspaper's payroll and being without authority to solicit sub- 
s c r i l ~ t i o ~ ~ s  and b e i ~ ~ g  free to select his o\n1 methods of effecting sales, 
althougli some degree of supervision was exercised by the nenslmper. 

CIVIL ACTIOS, before X a c R a e ,  Special J u d g e ,  a t  M a y  Term,  1932, of 

J a m e s  C r e s ~ e l l ,  a fourteen-year old boy, n as engaged i n  selliug ilcn s- 
papers  fo r  the defendant, Charlot te  xe\m Publishillg C o m p a ~ i y .  T h e  
plai~itiff n as engaged by T a n  A u s t i ~ i ,  supervisor of sellers of nen spaper,. 
published by the defendant conipaily, who turned over to hi111 aud otlicr 
newsboys a certain number of papers  to sell each day. T h e  p a p ~ r ~  v c r e  
tlelivcred to them on credit, and they settled for  such papers :tt the  rate  
of three cents each. T h e  newsboys retained as  their  ow11 tlle selling 
price above three cents, and  all  unsold papers  n e r e  returned to the  de- 
fendant  a t  the end of the clay. T h e  nemboys,  including the  plaintiff, 
n e r e  assigned a regular  terr i tory,  and  the  supervisor of defendant told 
them n l ia t  the headlines were i n  the papers  and checked u p  the boys in  
order to ascertain if they were on the job or  needed adtlitional papers. 
I f  they did not s tay on the beat assigned and were ]lot active ill t h e  
effort to  sell papers, they lost their  jobs. T h e  plaintiff n a s  not oil the 
payroll of the dtfendant ,  did not solicit subscriptiolls to the paper  autl 
solicited sales i n  his  terr i tory f rom allyone lie chose, and otlierwisc 
coliducted the selling according to his  ow11 notions and  methods. 0 1 1  

S u l ~ t l a y  morning, 22 N o ~ e n i b e r ,  1932, the plaintiff, as  usual, x i s  iii hiq 
terr i tory selling papers. A S e g r o  h i t  h im on the head wit11 a brick and 
inflicted illjury. 

Claim was  duly filed wi th  the  Indus t r ia l  Commission, and  tlwre v a s  
a n  award by the hearing Commissioner, and upon appeal  to tlie ful l  
('ommissioil the award was affirmed. Thereupoli the defendant appcalcd 
to the Superior  Court .  T h e  t r i a l  judge, being of tlie opinion that  the 
plaiiltiff n-as not ail employee of the  defendal~t ,  Kews Publishing C'om- 
pany, annulled the a n  ard,  and  the plaintiff appealed. 

Ralph I.'. Iiidd for p l a i n t i f .  
Il'honzas 11.. Ru,@n for d e f e n d a i ~ f .  

I~ROGDES, J. TfTas the plaintiff a n  employee of the d c f e l d a ~ l t  within 
tlie purview of the TfTorkmen's Conipelisation Act ? 

T h e  act defines employee to  nieail "every person engaged i n  the em- 
ployment under  a n y  appointment  o r  contract of h i r e  o r  apl)re~iticesliip, 
express or implied, oral  or written," etc. T h e  plaintiff n-as ]lot on the  
payroll of the defendant and  although he  was assigned a specific terr i -  
tory and required to remain therein and actively engaged i n  a n  effort 
to sell newspapers, notwithstanding he  conducted the  sales according to 
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y t  c u r i i ~ g  ~ I I I ~ c I I : I P ( ~ ~ ~ .  Wllilrl tllt're \t as  c e r t a i l ~  supcw isioli esercaised by 
tlir  agv11t of drfciitlant with r w l ) w t  t o  tlic territory assigned, tlic co~l t ro l  
ol t r thc i i l ( ~ t l i o d ~  of wlliilg as  ~ C I O  u ~ ~ c c r t a i i l ,  i~itlcfinite, niid remote to 
r.o~~.titnto tlic~ r e l n t i o ~ l ~ l i i p  of employer aud r~iiiployce. T h e  S u p r c ~ l l c  
( ' u ~ l r t  uf  C :~ l i fon i ia  ill A\7(>~i*  1-OII, ,  I n ( 1 1 ~ ~ f 1 i u l  ( ' o ~ n p a t ~ ~ j  P. I n d u ~ t r i c i l  

I (  c it11 11t ( 'o t .povtr f ion ,  1 Fed.  (2tl),  12 ,  has  disrussctl iriid decided the  
~ t l c  11tit.il1 t j~i t ' - t ioi~ prewlltrtl 11) thi5 appcwl upoll facts  l r :~a t ica l ly  iclcn- 
tical. l f n r t o ~  IT,  t he  tlefii~itioil of c n ~ y l o y c t ~  in the TTTorl:nwli's Conipeii- 
- a t i o ~ ~  Aict  of C'aliforilia is l ) r a c t i c : ~ l l ~  t l i ~  same as  co~itailied ill tlic 
S o r t l i  ('arolilla act. T h e  C'ourt s a i d :  "Tlie u i ~ d i s ~ m t i d  e~i t ie l lce dis- 
rlov.; tliat akidc f r o m  the qucstioii of coutrol the rclntioli rrcatcd hv 
tllo tlailj  s c ~ i v s  of colltacts bctnccll Eustacc aid tlic Ilewspaper puh- 
I i * l i t r ~ ,  t l~ rougl i  their  legal represc i l t a t i~e .  the tlistricat iilanagcr, while 

SJIITHE'1I:I.D JIII,I~S, IXCORPOIIATEI). T.. R. S. STIWENS ASII J. V. OGBURS.  
(IOPAIITSKRS. TK.\DISG AS STETEKB AND OGBtTRS. 

(Filed 15 March, 1933.) 

I .  Evidence J a-Parol evidence in this case held compctcnt as being of 
unwi~ittcn part of contract and consistent with written terms. 

Pnrol eridcnce is admissible to establish the u n n r i t t t , ~  part of a cou- 
tract when snch evidence docs ilot contradict the n-ritttn terms, aud the 
contrnct is not required by la\\- to be in writii~g, aild in this case par01 
c'~-itltxllc.c is held conll~ete~lt to establish nu agreemen1 that  defendant 
\\-ould ljut up nl:ugin to lwotect plaintiff from a dror in the price of 
c ~ ~ t t o l ~  :~ltlloii=ll each ~)urcl~aein:: ordcr \vns i11 \vritir~g and made no 
rcfcrcwe to  tllc njirccment to put up margin. 
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2. Appeal a n d  EITOP J e--Where party introduces evidence i~clativc to  
1)arol agreement he  waives exception t o  adversary's pnrol eviclencc. 

Wlicre a party objects to the admission of certain evidence on  the 
ground that it is lmrol evidence in contradiction of tlie written terms of 
;I contract, and later intrc~duces testimony den).ing the 1iinttel.d ~1111gllt 
to be eatablislicd by lmrol, he waives his escc&>tion to the nclmi+iion of tht. 
1)arul evidence. 

3. Jury C c- 
\\'liere tlie judgment of the court states that the parties stil~ulatetl 

tllnt tlie court should find tlie facts upon exceptions to tlie referee's rellort, 
objections tliat the issues were not submitted to the jury are ~ n t ~ n a 1 1 1 ~ .  

CIVIL ACTIOS, before Grariy, J., a t  Spriiig Term,  1033, of J u ~ i x s ~ o s .  
Tlie plaintiff alleged aiid offered ericlcncc tellding to slio~v that  oil 

~ w i o u s  days i n  September aild October, 1927, it  had  purchased tlirougli 
tlie defeiidaiits, cotton brokers, several liuiidred bales of cottoil, : l i ~ c I  that  
all arrangmici l t  fo r  price fising and  marginal  r t q u i r e m e ~ ~ t s ,  iii tlic c'vc2ilt 
of a decl i~ic  i n  the market  price of cotton, had  beell agrecd upo11. I t  
was fu r ther  alleged and there was evidence ill support  of such a l l c g a t i o ~ ~  
tha t  the dcfcnda l~ ts  refused to pu t  u p  the liecessary margill, :lnd tha t  ;IS 

a result the  plaiiitiff was compelled to sell the cotton a t  :l loss a n i o u u t i ~ ~ g  
to $4,383.66. T h e  defe~idan ts  denied a n y  breach of contract and ilwcifi- 
eally denied that  they had  agreed to put  u p  ally margill, a i ~ t l  :11so 
asserted a counterclaim a g a i ~ i s t  tlie plaintiff. 

Tlie cause was referred to Honorable X u r r a y  Ailleii as  refcwc. ' I ' l ~ c .  
parties appeared before the referee aiid offered proof suppor t i l~g  tlic>ir 
m ~ p e c t i v e  conteiitions. T h e  cottoil was purcliased 011 ~ r r i t t c l ~  orilcrs 
which appear  i n  the record. Tlicse orders disclosc no writtt.11 :igi.ccl~ic~~t 
to  pu t  u p  i i largi i~ to protect the plaiiitiff. T h e  referee filccl :I clear allti 
comprdiensive report settiiig fo r th  the findings of fact  a ~ l d  co~ic.lusiolls 
of law thereon. I n  said report it  was found tliat the  tlefe~iclauts had 
breached the coiltract, a ~ i d  tliat the  plaintiff liatl sufferctl tlaiiingc by 
reason tlwreof i n  tlie sun1 of $4,3:3.66. T h c  referee deiiied ally rccowry  
O I I  the cou~itcrclairn. Tlic tlefendaiits filed certain escept ioi~s to 111:. 
fi~itlinga of fact  and  conclusio~is of law, and te~ldcrecl issues to be ail- 
sweretl by a jury.  Exccptioiis 2, 3, 4, a i ~ d  5 assert t h a t  the fii~clil~gs of 
fact were "contrary to  tllc e d e n c e  and against t h c  grcntcr wciglit 
tlicreof. There \ras e\-idelice i n  the rccord to support such fintlii~gs a ~ i t l  
thcsc csceptions a r e  not sustainetl. Esccpt ions 6, 7 ,  a i d  S ; ~ r c  bastd 
npoii the assertion tha t  tlic findings of fact iiirolved, were tletlucctl f rom 
incompetent eridence. 

Tlie cause TT-as heard by the t r ia l  judge, ~ v h o  declares ill the jutlgmc~nt 
that  "it was stipulated by all  parties that  the presitling judge n i i g l ~ t  
re\-iew the rridencc, consider the exceptions, iti~tl render judgnient out 
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of term, to have tlie same effect as  if rendered a t  term time." There- 
~13011 the tr ial  judge approved and affirmed the findings of fact and con- 
clusions of law made by the referee and rendered judgment for the 
plaintiff, from which judgmciit tlie defendants appealed. 

S o  cou~sel  for plaintiff. 
I,. G.  Sterens and E.  J .  1T'ellons for defendnnfs. 

BRO(~DES, J. The plaintiff purchased cotton through the defendants 
and offered eridence tending to prove that  they had agreed to put up  
margin in tlie event of a decline in price. Each sale was evidenced by a 
writtell agreement or sales contract tending to show the number of bales, 
gradc, staple, etc. Kone of these sales agreements refereed to margin 
or specified that  the defendants should undertake to supply the same in  
the event of a decline in price. The  president of plaintiff' testified that  
he notified the defendants about 12 Decembw, that  "they mould have 
to put up  margin. We had been called on for margin by our S e w  York 
brokcrs, and it was their job to put u p  margin with us to protect us. 
I n  consequence of this talk over the phone, Stevens and Ogburn came to  
Grcenville to see us ;  I told them that  we were drawing a draft on them 
for n~nrg in  to protect us before they left for Oreenville. IJpon reaching 
Greenville, they asked us to accept a note for this margin. I told them 
that n e  would be willing to do this provided they would give us a note 
which we could endorse over to the bank without recourse." 

The defendants objected to this testimony upon the theory that  it 
te~ided to vary, alter or contradict a written agreement. The evidence 
was mmpetent. The  competency of parol evidence, upon states of fact 
iiivolving written contracts was discussed in Niller v. FaPmers Federa- 
tion, 192 S. C.,  144, 134 S. E., 407. The Court said:  "If the contract 
is not one which the law requires to be in  writing and :I part thereof 
is oral, evidence of the oral portion is admissible, if it  does not con- 
tradict or vary the writing, for the purpose of establishing the contract 
in its entirety. I f  a parol agreen~ent and a written agreement, dealing 
with ide~itical subject-matter, are totally inconsistent, the writtell agree- 
m m t  must stand." See, also, Cl'rrl~ne 1 ' .  Rechtel, 193 K. C., 91, 136 S .  E., 
294. The alleged agreement to put up  margin in the event of a decline 
ill price is not totally i~lcoi~sisteilt with the sales agreements introduced 
in  evidence. Consequently, the ruling of the referee and the trial judgc 
was correct. Furthermore, the defendants offered evidence on direct ex- 
amination with refereuce to the agreement for margin. The  defendant, 
Stevens, testified: "We never had any agreement x i t h  Mr. Long or 
anyone representing hiin, that we would put up  margin or keep u p  any 
margiii with respect to this sale." So that if the evidence mas iu- 
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coii~petcnt ill the first iustailce, the  tlefcndaiits w a i ~ e d  the eacept io~l  
TI lien t l l w  untlertook to intro(1ure e ~ i d e n c e  on direct exaniirlation :11)o~t 
the same matter .  T h e   go^ e r ~ l i u g  principle n a s  n r i t t c n  ill IY~l/is  c. -\-cri 
I l e ~ x ,  191 1. C'., 307, 132 S. E., 266, in  the,e words:  " I n  other nords ,  
the  rule i-. tha t  ~f cxitlel~ce offered by one p a r t y  is ohjected to  by the 
adr r r se  p a r t y  and  thereafter the ohjecdtir~g p a r t y  clicits the  same e l l -  
dence, the  hc~icdit of tlie objertlon is lost," ctc. 

Complaint  i. also made tha t  the issues n e r e  not submitted to a jury. 
I I o n e ~ e r .  111 tlie judgnieiit of t h e  Superior  Court  1s the fol louing 
tlecl:~ratlou: "And i t  \ \ a s  stipulated by al l  par t ies  t h a t  the  presiding 
judge iuight re\ ien the  el itleiice, con i~ t lc r  the exceptions and  r e d c r  
jutlgnient out of term, to h a l e  the  same effect a s  if rendered a t  term 
tiiile." Thereforr ,  objcct io~l i  f o u i ~ t l d  on the  fai lure  to submit ihsues to  

G. 1: IIARRIS. A b b ~ ~ ~ ~ \ ~ ~ n o ~  OE ROI3I:RT HESTER HARRIS, V. JEFFCR- 
SOX STAS1)ARD I.IF1: ISSURANCE COJIPANY. 

Insurance R a-1)cntli i n  this c a w  hrld caused by accidental incans n i th in  
terms of i n s ~ u ~ a n c e  pal i r j  sued on. 

IVllere the iwurrd,  rolu~itarily engaging in a basketball game, is hit 
in the chest \\.hcn llc mid one of his oy~onents  collide, and the blo\r 
cnusc's tl.;lumatic l)uenn~ouia rcsultirig in the death of the iusured in 
n PC,\\- tl:~yu. the dcntll is ~ 1 u s ~ 1  bmy accidental means within the terms of 
a iife i~lsnr:ri~cc 11olic.y proriding for double indemnity if the iusured 
,slli~nltl die of  botlilg injury inflicted solely through external, riolent, and 
:~t.c.itlnit:ll liicmls (11. f1~)in bodily poisoning or  infection occurring simulta- 
i~t,onsly \ r i t l l  : ~ n d  ill  C O I I S ~ ~ L ~ ~ ' I I C ~  of such bodily injury, for although 
collisioi~.: \ ~ i t l i  ol~l~onc~nts could have been foreseen and the game was 
~-,llillit:~i.il~. e~ig:~fiecl in, no such injury as suffered by the insured w a s  
~ ~ r o l ~ a l ~ l c .  01. forcsee:~ble, and, since the death was throng11 accidental 
mtLnils, the tliatinction noted by some jurisdictions bet\reeu accidental 
death :rntl tlcntli 11y ac.ciilc~nta1 mcmls is inapplicable. 

APPL.\L I)? i lefc~l t la l~t  fro111 Darzirlc, .I., a t  ,Iugu\t T c r r i ~ ,  19332, of 
PRRWA. S o  ~ r r o r .  

Plailltlff'. intestate, Robert Hester  H a r r i s ,  diet1 011 IS hIarch, 1931. 
-It th? tlntc of liis death, t n o  1)olicies of insurance h t l l  issued by t l ~ e  
tlcfelitlant. c ~ l l t .  on 24 February ,  :mtl the other on 1 April,  1061, each i n  
the suiil of V5.000, \ \ere  ill ful l  force aild effect. By r i r t u e  of the  pro- 
\ isions of t l ~ e v  policie., the t l c~fe~~dar i t  has  pa id  to the 1)laintifl' a s  the 
beneficiary ~ ~ a n i e d  in eac.11 of said policies, the sum of $10,000. Thl. 
-un1 iy tlic face ui~loutlt  of haill t n o  policies of insurance. 

1:>-204 
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Each of the policies contains a clause in ~ o r d s  as follons:  
"Double Indemnity. Thc company will pay the bcncficiay in full 

settleinelit of all claims hereunder double the face amount of this policy 
if, during the prcniium paying period, a ~ ~ d  before default in tlic paymelit 
of any premiu~n,  and before waiver of any prcmiuin on rccoulit of dis- 
ability and before any nonforfeiture other than automatic prnllinin IO:III 
is in effect, the dcntli of the insured results fro111 bodily injury withi11 
ninety days after the occurrence of such injury proridetl (lent11 results 
directly and independently of all other causes, from bodily illjury effected 
solely tllrougll external, violent and accidental means, nliile the in- 
sured is sane aud sober. Except, tllesc provisions do no1 apply if tliv 
insured shall engage in ~n i l i t a ry  or naval service, or any allied branch 
tliereof, ill time of war, or in case death results from boc ily illjury in- 
flicted by the insurecl Iiimsclf, or intentionally by motlicr person; or 
from engaging in acromntic or submarine operations, either as a pas<- 
enger or otlicrnise; or froni any ~ i o l a t i o n  of law by tlic insurc~l ;  or 
from a state of n n r  or insurrection; or self-d~struction, nlietller during 
the first policy year or afterwards; or directly or indirectly fro111 bodily 
or mental infirmity, poisoning or infection other tllan that  occurring 
simultaneously with and in consequence of bodily injury." 

This action is to recover of the dc,fendant under the 11rcrisioils of tlic 
double indemnity clauscs in both tlic policics of insurance issued by tlic 
clefe~~dant oil the life of Robert Ilestcr Harris ,  deceasctl, tlic sum of 
$10,000. 

The insured, Robert Hester Harris ,  died a t  the home of liis fatlicr in 
Person County, on 1s March, 1931. Tlic pllxsician, nl io nttendctl liini 
during liis fatal  illness, first saw liim on 11 Narch,  1031. This pliysician 
testified that  in his opinion the insurcd died of pneumonia, wliicli n.:~.; 
the result of a traumatic condition. Other physicians who tcstifietl a, 
cspert witnesses for the plaintiff, were of the opinion tlu t the insuretl 
died of traumatic pneumonia. A11 the e~ idcnce  a t  tlic tr ial  was to tlic 
effect that  the insured died of pneumonia, whicli follon.ecl a bodily 
injury suffered bg him ~ h i l e  he v a s  playing in n gnnw of hn.;ketbnll 
on the night of 10 March, 1031. 

the date of his death, tlic iiisuretl, Robert IIestcr IInrri- ,  u as 
about nineteen years of age. H e  was a student a t  the Ilosboro High 
School, and was a member of the basketball team of said svliool. On tlic 
night of 10 JIarcli, 1031, wliile playing nit11 liis team 11 a ganlc of 
baskctbnll, lie n-as injured by a player on the opposing team. This playcr 
had the ball, and was running wit11 i t  toward tlie goal. I n  accordaiicc 
with tlie rules of the game, the insured undertook to prere it this player 
from throwing the ball into the basket, which was his goal. I n  the 
collision between them, the insured was struck by his opponent in hi+ 

,- side or 011 his chest. 
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The injury was not inflicted intentionally, but mas the result of the 
collision between the insured and his opponent. The  insured fell to the 
floor, and complained immediately of pain in  his  side or chest. I n  re- 
~poiise to inquiries made by his friends, who urged him to return to the 
game, the insured said that  one of liis ribs was broken, and that  he 
c.ould iiot continue in the game. H e  retired to  the side lines, and ~5-as in 
great pain until the conclusion of the game. H e  then left i n  his auto- 
l~iobile and drove to the home of his sister, wlio lived some distance from 
Rosboro. H i s  inotlicr was waiting for him there. As soon as  she dis- 
corered that  her son was ill, she insisted upon taking him to her home. 
His  condition grew worse froni the time they reached their home, until 
the physician was called to see him tlie nest clay. This  physician a t  
ouce suspected tliat tlie insured had pneumonia, and later definitely 
t1i:lpnosed liis illness as due to pneun~onia. F rom his first visit to the 
insured on 11 Narch, 1931, until his deatll on 18  March, 1931, the 
pliysician treated him for pneumonia. As a witness for the plaintiff, 
this physician testified tliat the insured died of pneumonia, resulting 
from a traumatic condition. 

Tho issues submitted to tlie jury were answered as follovs: 
"1. Was the plaintiff's intestate, while sane and sober, injured in 

tlie chest xhi le  engaged in  playing a basketball game on the night of 10 
l la rch .  1031, as the result of a collision with another player in said 
game, as nllegetl in tlle coniplaint ? Answer : Yes. 

2. I f  so, n a s  said in jury  effected solely tlirougli violent, external and 
acciclental means ? Ansner : Yes. 

3. I f  so, did plaintiff's intestate's death result within ninety days 
froni 10 March, 1031, directly and independently of all otlier causes, 
fro111 said in ju ry?  ,111swer: Yes." 

From judgment that plaintiff recover of the defendant the sum of 
$10,000, with interest from 12 May, 1031, and the costs of the action, 
tlie defendant appealed to the Supreme Court. 

E'. O .  C'nrrcr,  L. X. C a i l f o n ,  TV. D. X e r ~ i f t ,  P o u  CC l'ou a i d  J .  L. 
E?nanuel for  p l a i n t i f .  

I I i m X s ,  Parlier,  Smith cL. I l 'har ton a n d  Cooper  A. I Ia l l  for  defendant .  

C o s s o ~ ,  J. The defendant on its appeal to this Court contends that  
there n-as error in tlie refusal of the trial court to allow its motion made 
at tlie close of all tlie eridence, tliat the action be dismissed by judgment 
as of nonsuit, for that there was no evidelice a t  the tr ial  tending to show 
that the death of tlie insured was tlie result of a bodily injury effected 
solely tlirougli accidental means. The  defendant concedes that there 
was evidence tending to show that the death of the insured was ncci- 
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tlent:rl ill the se~ lsc  tha t  i t  was t h e  uncxpcctc~d and u n f o r e ~ e t n  re-ult of 
the  i l l jury suffcrcd 1,y the  insurcd while 11c n a s  playing ill the game of 
I~a,ikcthall. I t  contends, lion ex er, tha t  the  h l i l y  injur>-  n 11i~l1 rlle in-  
kurctl suffcrccl n a i  not accidental i n  t h a t  sct~sc, but  n n :  the  proha7r)le 
~ ~ w l t  of the  game ill which the  insured 11:ltl I o l u n t a r i l  cngage(1, and  
that  f o r  this wayon t h e  defendant is  not liable to  thc 11 aintiff i n  tli i i  
nrtion uuclcr the  provisions of tllc double i i ~ d t n n l i t y  - 1 a u w  i n  t h e  
policies iwuctl by the defendant ant1 i n s u r i ~ t g  t l l ~  life of R o l ~ e r t  ITester 
Har r i s ,  dcccased. 

T l ~ c  tlisti~lctioll hctn cell a n  :~cridvntal death a l ~ t l  a (lent11 hy ac~cident:~l 
Incalls has  heen rccognizecl :md applied by colwts of other juri.;(lictions 
i n  actions to rrco\-cr on pro\-isions ill policies of imuranc,e sinlilar t o  
tl~osc, c o ~ l t a i ~ i e d  i l l  t he  double indemnity clause i l l \ - o l d  ill this action. 
S o  case involving such distinction has heretofore hecn prc.wlte<l  to this  
Court.  Tlic distinction, lio~vevcr, was rccognizetl antl :pplictl by t h e  
S u p r c ~ n c  Cour t  of Cal ifornia  i n  Rock ,c. Trorcl lcrs  Insro~rnc,e C'o., 156  
l'ac., 1029, L. R. A., 1016E,  1006, hy the  S n l p w n c  C'lmrt of Rliotlc 
1sh11tl  ill Ki r rda l l  v. Xa.ssachusefts Accident C'o.. 11; *ltl . ,  225, 24 
L. R .  A,, 726, and  by  tlic Supreme Cour t  of Tenllcswe i n  S i o n c  v. 
F i t l e l i f ~ ~  '6 C'asualiy C'o., 133  Tenn., 673. I11 each of the::(, caws, it was 
held tha t  where thc death of tlic ilisurcd resulted f r o m  his  I-olulitnrr act,  
:~ l t l~ougl l  well death was both u~lcspectccl and  unforeseel . ant1 for  tha t  
rcawll  :~ccidcntal,  the  death was not caused by a c c i d c ~ ~ t a l  meana, n itllin 
t l ~ c  meaning of these words as  used i n  the  policy of i n ~ u i n l ~ c c  oli vliicll 
tllc action was brought. T h i s  distinction, if concedctl to be sonilel, is not 
applicable to tlic imtar i t  case. Thcl insured in this  c a v  (li(1 ]lot 1,)- h is  
(I\\ 11 act cause the i l l jury n l~ ic l i  rehultctl i n  lli i  death.  H e  ~iigagecl T oluu- 
tar i ly  i n  the  game of basketball, and  while 11c :~nticipntetl colli.iions dur -  
ing  t h e  progress of tllc game wi th  players on thc opposiiig team, no such 
i n j u r y  as  tha t  w h i e l ~  he  suffered by tllc act  of his  opponcilt n as  probable 
as  the result of the game. T h i s  i n j u r y  Tms effected by ac4tlei1t:ll means 
witllin t l ~ c  meaning of tliese n o r d s  as. uqed i n  doublc i ~ ~ d e m n i t > -  c1au.r~ 
ill his  policies of i l~surance .  

Tlic contention of t h e  defendaut t h a t  there was error  ill t h e  rcfusal 
of the t r i a l  court to  allow i ts  motion for  judgment a s  of ~ l o i l w i t  cmlnot 
bcl wstaincd.  

There  n a s  no e r ror  i n  t h e  t r i a l  of this  action. Tllc j u d g n ~ c ~ ~ t  ih 
af i rn~ecl .  

l T o  Prrol-. 
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JOE BUTTS, EMPLOYEE, v. MONTAGUE BROTHERS, EJIPI.OTER, ASD PUBLIC 
1NDE;LIA'ITY COMPANY, I s s m a s c ~  CARRIER. 

(Filed 15 hIarcli, 1033.) 

1. Master and Servant F i- 
;hi appeal from an award under tlie Worlimen's Compensation Act 

operates a s  a supersedeas, and the a v a r d  is not enforceable until the 
questions of law involved have been determined by the courts. 

2. Abatement and Revival C c-Procedings under compensation act do 
not abate upon death of claimant r m l ~ l o ~ e e .  

An award inadvertently entered by the Industrial Coiniuission af'ter the 
death of the clailnant is irregular, but not void, and the l)rocceclings (lo 
not abate, the (lon11)ensution Act providing that u ~ o n  the cleat11 of i ~ n  
c.inl)loyee from any cause other than the injury for \~h ic l l  lie \\.as entitled 
to coinlrensation, 1)aynlent of the unyaid balaiice slioulcl be m;~de to his 
]lest of kin tlrlwndtwt U ~ K I U  him a t  the time of his deatli. S. (I. (.'ode. 
So81 ( s s ) .  

3. Master and Servant F j-Wlici~ it appears on appeal that clainiant clird 
pending filing of award the proceeding sl~ould be remandccl. 

I11 a proceeding under the Compensation Act a n  award ill favor of the 
claimant was entered and the employer and his insurance carrier all- 
yealed to tlie Superior Court. I t  appcared on appeal that  the award was 
inadvertently entered after the death of the claimant. Tlie S u l ~ r i o r  
Court ren~aiided tlie proceedings with direction tliat the Inilnstrial Coni- 
mission ascertain tlie nest of kin dependent u~o11 the emgloyee a t  tlie 
tinic of his death. The Commission refused to hear the matter on the 
ground tliat i t  was deprived of jurisdiction by the appeal. Tliereaftt'r 
the eniployre's widow was niade a party by order of the clerk of the 
Superior Court. The apgeal was then heard in the Superior Court ant1 
dismissed 011 tlie ground that the proceeding abated up011 the death of the 
employee, and the widow appealed. Held,  the order dismissiiig tlie apyeal 
was erroneous, and the Industrial Commission should have heard the 
matter as  directed, and the cause is remanded to the Superior Court 
with direction that the Industrial Conimission, after notice to the parties, 
find who was the nest of kin of the deceased employee a t  the time of his 
death to tlie end tliat they may be niade parties to the proceedings in the 
Superior Court and the appeal determined on its merits by judgment 
binding upon all parties. 

APPEAL by LUCY Butts ,  admin is t ra t r ix  of J o e  Butts ,  deceased, f r o m  
Grady ,  J . , . a t  IYovember Term,  1932, of T \ 7 a r ~ ~ .  Reversed. 

011 20 May,  1931, J o e  Butts ,  a n  employee of M o i l t a p e  Brothers ,  

~iot i f ied the Sort11 Carol ina Indus t r i a l  Commission t h a t  lie a n d  his  

employers h a d  beell u l ~ a b l e  to agree upon compensatioii to be pa id  to  h i m  

by his  employers for  a n  i l l jury which lie h a d  suffered on 27 J a n u a r y ,  
1031, and  which he allrgetl was cornpensable u~icler the  p r o ~ i s i o n s  of 
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the Sort11 Carol ina TT'orkinen's Compensation Act, b e c ~ u s e  the insur-  
:~iicc carr ier  of his  employers liad denied liability f o r  such compensation. 

T l ~ c  claim of J o e  B u t t s  f o r  compensation f o r  h i s  i n j u r y  mas heard  
I y  ( ' on in~ise io l~er  Dorsett a t  Goldshoro, N. C., on Y O  July ,  1931. On the  
facts  f o u ~ ~ t l  by said Connnissioner a t  said hearing, tlie c l a m  was denied, 
and tlic cl:limnl~t thereafter  gave notice to his  employers and  to the i r  
i i~sural ice ca r r ie r  tliat lie would apply  to tlie ful l  Conunission f o r  a 
r c ~ i c w  of the  award of Commissioner Dorsett.  T h e  proceeding was 
tloclwtetl f o r  such review mi or about 1 S e p t ~ m b e r ,  1931. 

. l f tcr  notice to  the  parties, the  proceeding was  licai'd. by the fu l l  
C'oinmissioli a t  Raleigh,  N. C., on 2 1  Septcniber, 1031. *\fter said 
hearing, all award was matlc by t h e  ful l  (~onmiission,  r c v c r s i ~ ~ g  tlic 
:~n.:lrtl of Co~~ii i i iss ioncr  Dorsctt,  :111cl o r d ~ r i ~ ~ g  t l i ~  p a y m c ~ ~ t  of compc,llsa- 
t i o ~ l  to J o e  But t s  hy his  employers, Nontaguc~  Brotliers, aird tlic P~il)lic '  
I ~ ~ t l c u i ~ ~ i t y  ( ' o ~ u p a u y ,  tlicir insnraiic'e cnrr icr ,  i n  tllc w n l  cf $14.01, f r o ~ ~ i  
20 F t ~ l ) r u : ~ ~ ~ y ,  1001, f o r  a period not to  c~sccctl 400 wccl~:s, and  for  a l l  
nicdiral n11t1 l ~ o s p i t a l  C S ~ C I I W S  i ~ ~ r u r r e d  by liiin 011 a r ~ o l i n t  of his in jury .  
This  awnrtl was filed by  tlic ful l  C o m n ~ i s s i o ~ ~  on 6 Octobcr, 1931. 

S o t i r e  of this  award  was s e r d  on the parties to the p r o c c e d i ~ ~ ~  O I I  

3 Fc11rua1-y. 1032, and  011 26 February ,  1932, both the ~ m p l o y c r s  ant1 
t l ~ c i r  i~ re l i ra~ icc  C R ~ I ' I C I -  apl~rnlct l  f r o m  said a n  u t l  to tlic Superior ('ourt 
of T T Z I ~ I I ~  County. 

.\t 3Iarr l i  Tcr111, 1032, of tlic Supcr ior  Cour t  of W a y ~ ~ c  C o u ~ ~ t y ,  tllc 

( ' o ~ ~ r t  of TY\'ayl~c C'oln~ty 1 ) ~  : I I ~  the snuic was rctniirctl i n  said c o n ~ t  
to 1w Iicnrtl : I I I ~  d(~tt~lminoc1 011 i ts merits,  af ter  s l ic l~ ~ I C ~ ~ O I I  1 )~ '  t 1 1 ~  111- 
t l l~str ia l  C ' o m ~ ~ ~ i s s i o l ~  n:: it might  t:~kc. 

0 1 1  2S J U I I ~ ,  1932, tlic l ~ r o c ~ ~ ~ l i ~ ~ g  was 11cartl by tlic Iildiistrial ( 'om- 
111issio11 p ~ i r w a ~ ~ t  to t l ~ c  order of the Superior  C'ourt. Thc. C o r n n ~ i s s i o ~ ~  
tleclii~cd to makc all ortlcr ill the  p r o c t c d i ~ ~ g  011 tlic g r o u ~ ~ d  that  it Ira.: 
witliout juristlictio~l so 1o11g :IS t h e  appeal  was p c ~ ~ t l i ~ l g  on its incrit:: ill 
the Snlwrior  Court .  
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to  had he lived. Section 37, chapter 120, Public Lams, 1929, K. C. 
Code of 1931, see. SOSl(ss). 

I n  this cause, on the facts appearing in the record, tlle North Caro- 
lina Industrial  Commissioii, upon the suggestion of tke death of the 
employee peiidi~ig the proceeding, should h a r e  found tlie facts with 
respect to the liest of kin of the deceased employee, dependent up011 
liim for support, as it vxs  dirccted to do by the order of' Judge  Harris .  
These findings sliould h a r e  been entered in the record, ~ n d  certified to 
the Superior Court, to the end that said court could hear the appeal of 
the employers and their insurance carrier upon the questions of law 
involred in tli+ appeal. 

There was error in the judgineilt dismissing the proceeding. The  pro- 
ceeding is remanded to the Superior Court of Wayiic~ County, with 
direction tliat the Iiidustrial Conlmission l~roceed after notice to tlie 
parties to hear evidence and find therefrom who are the nest  of kin of 
Joe Butte, deceased, dependelit upon liim for support a t  his death. Such 
nest of kin, if any, should be made parties to the proceeding. When that  
has been done, the appeal of the employers and tlicir insurance carrier 
slioultl be lieard by tlie Superior Court 011 its merits, and jutlglnent 
rendered accordingly. 

If t l ~ c  ilijury sliffcrod by Joe  Butts  on 27 Jairuary, 192i,  is com- 
peiiwable under the prorisiom of the North Carolina Workmen's Com- 
pei~satioli . k t .  lleitlier the employers nor their iiisurancc cnrricr, slioultl 
be relicwtl of liability for compelisation, because the employee dictl 
before the award for such coalpensation was made and filed by tlic 
Iiidustrial Coiiimissioii. 111 that  event tlie compensation sliould be paid 
to tlie nest of kin of the clecensed employec, wlio sllo~iltl Le made parties 
to the proceediiig to tllc cild that they may he bound by the award by tlic 
Com~ilissioii and affirnicd 1,- the Snpcrior Court. The  judgmcwt (\is- 
missing tlie proceeding is 

Rcrersetl. 

STATE v. NEBLIE BROWN. 

(Filed 22 March, 1933.) 

1 .  Holnicide G a-Evidence of defendant's guilt of homicide pursuant 
to conspil.ncy held sufficient to be subnlittcd to the jury. 

The direct :111tl circnlustuntinl el-itl'ncc in this case tci~tletl to show 
that tlcfcntlnnt 1 ~ ( 1  quarreled with clccwwecl mld had elltcrctl into :I cclii- 
spirncy to Iti l l  him, that decc>nscd \rns mnrtlrrctl and t l ~ t  n11 the con- 
sl)irnrors, i~iclucli~ig tlic, :11qwnliilg tlefendai~t, w' rc  l)rcsclrlt, aiding and 
abetting i n  the commissio~~ of the crime: IIcltl ,  the e r i d m x  ~l-as  sutticient 
to he sul~niittcd to the ju1.y n ~ l d  the apl)e:llillg dcf'endnnt's csception to tlic 
i.efnsnl of lier motion ns of iioiisuit cannot h(. sustni~ird. C'. S., 4643. 
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2. Conspiracy I3 b- 

The  manner and time in which thc  evidence is  introduced to prove n 
conspiracy is  in the sound discretion of the t r ia l  court. 

3. Cr imina l  L a w  G k- 
Wliere testimony a s  to acts and declarations of one col iq~irn tor  in the  

alwence of tlie other conspirators i s  properly restricted to tlie issue of 
his guilt, the  exception of the  other conspirators to  tlie admiGc~ i i  of tlie 
evidence cannot be sustained. 

4. Cr imina l  L a w  G i-Opinion evidcnce  t h a t  pa r t i e s  t o  con re r sa t ion  were 
m a d  he ld  competent.  

I n  n prosecution for  homicide, testimony of a w i t n e ~ s  from his observ;l- 
tion of the  defendant and  deceased nliile they n ere conver.inc thnt "t111,y 
\I ere  mad" is  held competent. 

5. Cr imina l  L a w  I i- 
Conflicting evidence is for  t he  determination of the jury. 

6. Cr imina l  L a m  L e- 
ICsclusion of evidc~lce relative to clcfendant's Itinship to deccnsed and 

of deceased's fin:~ncial condition a s  tending to  support theory of suicide 
is  held not prcjntlieinl on the \vI~olc recortl in this l;roi;cw~tion for  
homicide. 

7. Cr iminal  Law-L d- 

A brondfitle esccption to t he  charge a s  gircn \.i.ill not be considered. 

8. H o n ~ i c i d e  H e-Acceptance of verdic t  of "guil ty of mnnslnuglitc~r" a f t e r  
poll  of j u ry  he ld  n o t  pre judic ia l  uncler f ac t s  of t l i is  case. 

\There upon the  re turn  of tlic jury in a 1)rosecution for  homicide ollc of 
thc jurors nnswers "guilty of iuurder in thc third degree." and, upon 
the jury b c i ~ ~ g  ~ ~ ) l l e d  gives tllc snmc :tns\ver, but later esl)lains tha t  lie 
i ~ ~ t e n d e t l  to say "guilty of mnilsl :~ngl~ter," and all thc other jurors pro11- 
1,1.1y re turn  :L verdict of "guilty of ~~ iane lau , c l~ t e r "  hotli in t l~c~ i r  qc.~ler;~l 
vcsrtlict : ~ n d  upoil being l~n l l ed :  IZeld, a n  escel~t ion  to the  court's ncccpt- 
;~iic.c of thc~ verdict of "guilty of mnnelanglitcr" \\.ill not 11e subtaiiictl, 
the record failing to tlisclose any prejntlicinl or ~~rvers i l ) lc  error.  

9. Crinlinal  L a w  L (1- 
Under the facts anc1 cireumsttliiees of tliis case the tr ial  court's fillclillg 

n l im the  o r d w  of the Suprenle Court  for  :I correction of the ~ninutes ,  t ha t  
the record as formerly certified ~110lic the t ru th  a s  tllc rrcortls then e s -  
istccl, i s  held \vitllin his tliscretioi~. 

 PEAL by defe i~t l :~ i l t  f r o m  C ' m r ~ m e r ,  .I., a i ~ d  a j u r y ,  21t J u l y  C r i m i n a l  
T c r i ~ l ,  1032. of DI 1'1.n. SO erro r .  

T l i e  t l c fn idan t ,  n it11 H u b e r t  L n i ~ i c r  n11t1 -It lolph Etln-art lr ,  n-as in-  
d i c t ed  f o r  tlic m u r d e r  of L h ~ b r o s e  L a i ~ i c ~ .  T h e  e~i t lentnc  v : i q  t o  tlie 
cffcct t h a t  A l m b r o s c  L n i ~ i e r  k tp t  a s tore  011 tllc rond  f r o m  Clli i lquapii l  t o  
O11.lon C o u n t y ,  I\-. C. I l c  w a s  n n i d o n e r ,  .i4 y e a r s  old, a n d  l i ~  ctl antl  
.lcpt ill thc s tore .  O n  h I o i ~ t l ; ~ y  inorning,  16 S o r e m b c r ,  1931, about 
-1111rise Ilc n a r  fouiltl (lead i n  t h e  re l i te r  of tlie store,  lliq 1ie:ltl \ \ a s  l y i n g  
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aonrh, :111tl u . :~s  or1 tlw loft sitltx O I I  h is  a rm,  kiutl of ~ ' ; I ( Y  don.11, liis rifle 
v x s  0 1 1  tllc 1)ool table ;~rltl all automatic  pistol W;IS lying beside l i i m  
I r e  was  shot i n  his  lcft tcmple a n d  through his  r ight  a r m ,  the  otliw 
shot W;IS ill 11is l ~ f t  ; I ~ I I I .  Tl1c1 1)istol lyirlg by his  sitlc w:ls just n few 
i l ~ c l ~ c a  fro111 his  body, ~vllore liis r ight  liarid was Ig i l~g ,  likc i t  11nd bee11 
tlroplwcl tlit,rci. Tllcrc ~ v a s  :I sack of clini~gc, six o r  c+$t ~lol lars ,  irc:lr hi.< 
]lip, wit11 a lit t le l)lood O I I  i t .  7'11tw n n s  a11 cnipty c : l r t r idp  and  :I l oad(d  
ollr bcsitlc tho pistol, tllcrc. Jvas :ti1 c i i ~ p t g  cartritigc j:\inmxl i n  tlic barrel. 
'I'li(w1 \\.crcX t l ~ r c ~ o  ill tllc i ~ l : ~ g : l z i ~ ~ e  of the  l~is tol .  Tllt, c?artridgt,s tlicrc 
were by tlic pistol aiitl w c w  tlic szlnle tlint wcre ill the c.lianrbcr. They  
\vciec forty-fi1.c. stccl j:~c+kc,t l ) i~l lc ts .  Tl~clrc \\.:IS a .:Id riflc lying across 
t l ~ c  pool tablr  ul~lontlotl, a l ~ d  tlic, rar t r idgcs Ij-iiig O I L  the table. Tlic 
l)ull~1t vliicll  11it l i i n ~  i l l  t he  11w(I ( a i l d  ~ i o t  l i : ~ w  bee11 fired f r o m  tlie 
~v i i ldo~v .  h t  t11v lmlIc>t w l ~ i r l i  liit 11iili iii t l i ~  arni  could 1 1 x ~ c  been fired 
froill tlic \\.i~lclo\v. ' ~ I I ( .  l)ull(>t 1vc~11t tlirougli liis llontl almost perfectly 
Ie vcl. 

<J. 11. C'ruml)Ior, t c s t i f id ,  i i ~  p ~ r t  : ('1 live i l i  Clintoii :.lid a m  ciig:~ged 
ill tlic f i i r ~ l i t u r ( ~  h s i r ~ t ~ . * s  aid nln ail u l~der ta l i (~r .  1 ~ v a s  c died to prctparo 
X r .  ,\n~broscl IA:~ilic>r's I ) tdy  f o r  burin1 Molidny, 1 6  Xowil tbcr  (1931), 1 
I ~ t l  tu.o or tlrrc~x loc3:1l 1)col)lc to assist me. Toni  Griffiri I\ ils one of them. 
Sonictiiirc t lu r i~ ig  tlic l)rocdcss of cmbalni i r~g I. f o u ~ l t l  this pistol bullet, or 
o11c likc i t ,  as  it  fell 011 tllc cmhalmi l~g  l)onr(l. It fc~ll f r o m  hi!: I~otly 
sol l l~~~vllcrc .-  

111.. R. ('. Ti'illianis testified, ill p a r t  : "There \vas n diif(,rcrice i n  tlic 
size of tlic w o u ~ ~ t l  ill liis head nut1 the  out ill h i s  a rm,  t h e  oiic ill h i s  
licatl v.ns 1:lrgcr. . . . Tlie  ~vou11t1 iii tlic a r m  v n s  mnile by a .32 
calibre bullet-]lo burlis on tlie liead or  011 the a rm.  . , . H i s  tlcatli 
was caused by tlie bullct w o u l d  tlirougli his  liead." 

11. C'. Sc:l~vcll testified, i n  p a r t :  "There was a bullet liolc ill the  wall. 
111 lookillg tllrougll tlic ~vilitlow to tlic bull(1t hole ill tlie side you could 
see tllc b o s  tha t  the  ball s t ruck ant1 ~vci l t  tlirongli t h c  \v:111. . . . Li 
shot could 1ia1.e I)ceii f i ru l  f r o m  the ~viiitlon- to tlint bullet liolc ill t h e  
bos." Tlic .;i2 ralibrc. Srilitll arltl l V ( ~ s o ~ l  pistol helo~~gccl  to 1)nvis 
13a tc l~clor .  

S o r ~ i ~ n ~ i  E d n ; t r d s  testified, in  lx11.t: "1 ain 1; years  old. I mi n first 
~ o u s i i i  to  -1dolpli E t l n a r d s  (defent1:lllt). I lived about  a mile f r o m  
,hloll~li,   bout t\vo a n d  n half iniles fro111 the store of Ambrose Laiiicr, 
to tllc north.  -1dolph lives aortllwcst f r o m  the  store. 1 know H u b e r t  
Lanier  aiid S e a l i e  B r o ~ v i l  (defcnclants). I salr them on F r i d a y  before 
a\mbrose Laiiicr was killed on S u n d a y  night.  I ~vei i t  down to R a f e  
Lanier 's just across t h e  road f r o m  Ambrose Lanier 's siore. I carr ied 
some con1 tlicre to  be groulid nnd got to  tlie mil l  about the middle of 
the dv. I cnrricd n busliel of coim in nn automobile niid v h e n  I got 
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there I saw Hubert and -ldolph and they said 'Let's walk about.' We 
ualkecl down to Sea l i e  Brown's house, about 100 yards from the mill. 
I saw Nealie Brow11 a t  he1 house. They said 'Let's go to ride,' and we 
all went to ride, we got in Xealie's automobile, Adolph and Hubert, and 
I stood on the running board, Nealie lvas sittiug under the steering gear 
and Hubert  was in the front seat and Adolph in the rear. She drore 
don-11 to hluddy Creek Church, about 150 yards from her house in a 
westward direction. TThen we got down to the church Nealie said she 
was going to kill Ambrose Lanier and she had two pistols lying in the 
front seat, said she was going to kill him Saturday night. Adolph Tvas 
sitting on the back seat. Hubert was on the front seat and I was stand- 
ing  on the ground, and they asked me if I would help. She said if I 
~i-ould help kill him, she would assure me of a hundred dollars in money 
and I said, I don't have anything against him and I was not going to 
help do it.  Hubert  said he ~vould measure tlie ~vindows and see if she 
could shoot liim from tlie window. H e  said lie vould measure it to her 
height and see if she could shoot liim from tlie rear xindon'. H e  left 
and came back in  fifteen minutes am1 he said that  her height ~vould be 
about this high above the window. She measured herself to him a d  
she struck him about this high, and valked up side of one anotlier and 
measured. Huber t  said he would be a t  Lanier's store a d  she was to 
go after Adolph and they had two pistols and one of them was Ambrose 
Lanier's. Seal ie  said i t  was Ambrose Lanier's. I ha re  seen it before, 
it was a big black automatic. The other one was a -32. Hubert  said i t  
was Davis Batchelor's. Nealie said she would kill him from the back 
window with the small calibre pisto1 so i t  would not make so much 
noise, and she took Davis' pistol and Hubert  took dmbrose's. We rode 
on the automobile to her house and I went back to the mill. That  was 
or1 Friday about the middle of the day. Hubert  took Lanier's pistol from 
Sealie.  This is Ambrose Lanier's pistol. The  pistol that they called 
D a ~ i s '  was loose. This  looks just like it.- After I came back to her house, 
I came back to the mill and went home, that  v a s  Friday.  I saw them 
again on Saturday a t  a corn shucking a t  Uncle Joe  Edwards', this was 
about four o'clock. I do not know what time the corn shucking broke up, 
I got in a fight and left about fire o'clock. M o l p h  and Hubert were 
there. I don't know when they left, this was Saturday night. . . . 
Anibrose Lanier was in  the store when I r a s  talking to him about 
sunset. I t  was the last time I saw him alire. . . . T e  drove by 
Ambrose's and stopped and Huber t  was the first man we saw. Elmer 
asked 'What was the matter? '  and Hubert  said 'Uncle Anibrose killed 
himself last night.' After he told us that, x e  stayed until the inquest 
Tvas oyer. Then Hubert  got u p  in  the truck with us and went to Dails 
to carry the tobacco. H e  said 'I will tell you all something if you won't 
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tcll it.' (3. Did  you I l r w  t l lc l~i  make a n y  statemelit a t  Rly 12ntrl1clor's? 
(Objcc t io i~  aiitl exceptior~ as to Neal ic  Brown.)  Q. Wlio was p r e w ~ t !  

H u b c r t  and  .\dolpli, m ~ d  Hubcr t  said 'Aitlolph, ~ o u  be ready, you 
know what  tilile,' and  lie got out :mtl welit ill R a y  Baichelor's l~ousc .  
( J .  IXtl a \ t lolpl~ go with you a ~ ~ y w l ~ c r t ~  thew! *I. I I c  bronght I I I ~  11o111cx. 
Q. W h a t  (lid you tcll l ~ j m ,  if n~lyt l l ing ! ,I. I nslrcd 1lir11 to s tay \\.it11 i w  

that  11ight. 1 told h i m  if he  woultl s tay ~vitln 111(1, lie n.oultl st:i>- out of 
t r o ~ ~ h l c ,  aiitl 11c said he noulil  l i n ~ e  to go liomc, t h a t  hi+ iiiotht~r \voultl 
be ullcasy nlwut liiln. (Dcfcnt lni~ts  ol)jwtc~d an(1 cwc~ptctl .)  ('ourt : 
I t  is  only evit1cilc.e agniilst the oile speakiug at tlie tinlo 21 1t1 not c~1.it1cilc.c~ 
:IS aga i i~s t  L:i~licr n~ l t l  t11r frninle tlef(wtlal~t T3ron.11. Elmer .13ro\vi1 was 
wit11 us, H u b c r t  snitl h c  \wilt to Sea l ie ' s  one ~ l ~ o r i ~ i i l g  that  n . :~k  a ~ ~ d  T \ . : I ~  
sittiug \vitli liis a r m  aroulltl he r  a11d his  L-~i(~le  A\nlbros(~ w:llkc~tl ill a ~ i t l  
:~skctl S c a l i e  fo r  his 1ia11tl-san. ni~t l  stit-k-brooni, aiid ,~llci got it i ~ l l t l  said 
t h a t  h i i b r o r c  toltl lliril, H u b ~ r t ,  1 i e ~ c r  to come ill liis s-ore ally lilorc. 
(The tlcfei~tlallts object 011 the grouiltl tliat 311.. Lailicr is tlrlatl and  
ranliot I J ~  cross-csamii~etl.)  C o u r t :  .lt is ollly c.ornpctc>llt :I:: :igainst 
I I u l ~ r r t  Lnnirr .  ( T h e  t l c fe i~da i~ t  a ~ l t l  each of tl~erri oscc~pt.) (2. Wliut 
did H u b e r t  sag 11appe11~d t l icre? &\. H e  toltl AIrnl~rosc t h a t  lie xvould 
go in tlie store if he liatl to  kill h i m  to get ill. (7 '11~ cw~u.t instructed 
the j u r y  that  t l ~ c  c~i t le i lcc c.ould only be consitlerctl aga ins -  tlic, defendant 
H u b c r t  L n ~ ~ i c r . )  T h e  d e f c ~ ~ d a n t s  arid each of t l~c>m objertcd :~litl excepted 
to each m ~ t l  eycrg quc~stioll ill rcgartl to thri c ' o ~ i ~ e r s a t i o l ~  h t ~ r c c i i  the  
dead mail ant1 H u b e r t  L a ~ ~ i c r . )  W e  brought h im bark t c  tlic. store tha t  
n i o r i ~ i n g  ailtl l ~ u t  liini out. 1 s:l\v H u b e r t  again n i ~ d  had  a c.onwrsatioil 
wit11 11i1il :tbout AIllibrose being 1iillt:cl. 0 1 1 r  1lig11t \vt' Kcre 'possu~li  11u1it- 
ing. mc niltl H c ~ ~ r y  Byrtl and H u b e r t  a ~ l t l  *\dolph and  (:larenee Byrtl .  
W c  wnl t  tlovil L i~ i t ly  Swnnlp. 1 went with H u b e r t  L a ~ ~ i c r  to  ca r ry  liis 
mult, nlitl n.lic~l we got to I lubert ' s  storkadc, I asked liim 1io1v they got 
along thnt liigllt. I askcd liiiil 11ox they got along nit11 t h e  killing. IIc 
saitl tliat 'St , :~l ie  went a round  tllc back \vii~tlon. a l ~ t l  got on the fish 
hs  : r ~ ~ t l  shot 1ii111, lie \\.:IS sittiiig 011 tlic c(1gc of that  1)ool t:~1~1c : L I I ( ~  

s:~itl T Y ~ I C ~ I I  $11~ shot : ~ t  hi111 it  h i t  liinl ill the loft : is~n. '  A\iid lie said 
'Lortl, l i : ~ ~ e  mcrcby, she shot me.' AI~icl lie snitl hc \\.as s t a ~ l d i u g  near tlie 
\\.iiltlow :111t1 - i t lolpl~ \v:~s s t : ~ ~ d i i l g  011 t l i ~  l)orr11 :11i(1 1ir saitl A\i i~brosc 
ftlll to~vart ls  l i i i~i  a11(1 he s11ot hi111 ill the lit,ntl. sai(1 llc w t ~ s  st:tndii~g 
: i g : ~ i ~ ~ s t  t l ~ c  c o u l ~ t c r  ~vlleri lic shot him.  Ilr saitl they vci i t  tlicrc tha t  
iiigllt nlmut 1.' or 1 2  :30. H e  said tha t  :lftcr\vards, ,Itlolph a i d  l h i i  welit 
Iwliintl ;I\lutltly ( ' rcck C l ~ u r c l ~  a i ~ d  staycd mid carilc back t 3 the store and 
tlien A\tlolpli stood 011 the porcli :111(1 S c : ~ l i c  wclit around to his pocket 
anicl got solnc money, $342. 'i'liut slie put  tlie lnoney ill licr pockct, pl:~ccd 
the pistol ill his  I l a ~ ~ t l ,  movrd the pool tnhlc. T1i:lt he jumped u p  wIi(111 
sllc shot liiiii ~ i ~ d  W I I C I I  110 f r l l  tlltsy I I I O \ - ( Y ~  th(3 1)ox to 0 : 1 ~  s i ( l ~ .  WIIC~II 
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Monday. Seal ie  Brown was there in the store and I x i s  on the front 
porch. They were quarreling xrith one another about son~ething." 

There was other circumstantial evidence as to the defendant l l a ~ i n g  
killed Bn~brose Lanier. 

The defendants' eridence was to the effect that they J>.ere not guilty. 
That they accounted in a rational way for a11 of their acts and doings 
on the night of the death of Ambrose Lanier, and that  neither of them, 
were present at  the death of Lanier, and know nothing about it.  They 
further denied the material part  of the testimony of Noi*man Edwards. 

The jury returns to the court room and when asked 11y the clerk, if 
they had arrived a t  a verdict, one juror answered, we find all guilty of 
manslaughter, another answers guilty of third degree murder. Attorney 
for defendants asked that the jury be polled, each juror asked as to each 
of defendants, R. J. Alphin being the first juror polled answered third 
degree murder. Attorney for the defendant requested that the record 
speak what they say. T h e  juror, X r .  Alphin, said he intended fo  say 
nzanslaughter. 2171 the jurors then polled as to each defendant a~zcl all 
answered guilty of manslaugl~ter. 

To the foregoing verdict, the  defendants in  apt  timl2 objected and 
escepted. A nlotion was madc in this court for an  order correcting the 
minutes. The return to this court, after setting forth certain facts, 
was as f01101rs: '(The court further finds as a fact, that t w  record here- 
tofore sent to the Supreme Court by the clcrk of this court spoke the 
truth as the records then existed." 

The defendant duly made exceptions and assignments of error to the 
abore objections and exceptions and other exceptions and assignments 
of error and appealed to the Supreme Court. 

Attorney-Geneml Brummitt  and Assistant Aftortzeys-General Senwell 
and Siler for the State. 

J .  T .  Gresham, Jr., for defendant. 

CLARKSOS, J. The defendant, Nealie Bro~rn ,  together with Hubert 
Lanier and Adolph Edwards, before his Holior, Judge I:. H. Cranmer 
and a jury, at  Ju ly  Term, 1932, Duplin Superior Court, were jointly 
tried upon R bill of indictmeut c21iarging them with the murder of 
Ambrose Lanier. Each of the three defendants were convicted of the 
crime of nianslaughtcr and from the judgment of the court, Seal ic  
Brown alone appeals. 

At the close of the State's evidence and at  the close of all the erideace 
the defendant Sealie Bronn made motions to dismiss tlw action or for 
judgment of nonsuit. C. S., 4613. Thc court helo~r. overruled these mo- 
tions and in this we see no error. 
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11-e l i a l ~  set fo r th  some of the  evidence on tlie p a r t  of the  State .  I t  
11 as tlirc,ct and  circuiustai~t ial ,  sufficient to h a r e  heen submitted to  t h e  
jury,  as  to a11 tlic tlefendants, the prohat i re  force v a s  fo r  them. T h e  
critlciice na. to  the  effect tha t  the d c f ~ n t l a n t s  entered into a conspiracy 
to kill -1mbro.e Laiiier and pursuaiit  to  said purpose jvere present, aiding 
and abetting i n  the crime. 

Tlic inanner  a11t1 t ime i n  a l i i ch  tlic el idence is  introduced to p r o w  a 
c o n s p i r ; ~ c ~ -  i. in the  sound discretion of the court be lor .  

I n  A'. ( .  Ijoaii e l l ,  194 X. C., a t  1). 264-.i, citing numerous authorities, 
i t  i i  liel!l: " I t  is  tlioroughly cst:rl)liillecl l aw i n  this  S t a t e  tha t  the  
t1cclar:ltion of one c~ot~sp i ra tor  c o ~ ~ t i i ~ i i c s ,  me11 tliougli made i n  the 
a b v n c e  of t h e  other conspirator.  T-sunlly tlle conspiracy must  first be 
cqtahliblwtl Ileforc qucli evidc~ice i.; competent, 'hut this rule  is often 
parted froin. tliougli i t  is ail in\  crqioii of the order, f o r  the sake of con- 
~ei i ie i ice,  and  the prosecutioii a l loncd either to  p r o r e  tlle conspiracy, 
I\ hich malies tlie acts of the coiispirators ailmivsible i n  evideiice against 
each other n l icn  done i n  f u r t h e r m c e  of the  ~ o i l ~ i n o i i  ohiect, o r  lle m a p  
1 1 r o ~ e  the  acts of d i f f e r ~ n t  pErrOllS, :md thus  prore  tlie conspirncg." 
S. ('. IIaiitl l~ook of ET itlcucc, 2tl etl. (Lockhnrt) .  1 ) .  IS;, see. 1.52. 

:I, agai11.t the p a r t y  clcfend:n~t nit11 vlloin tlic allcgtil conversation took 
place. W e  tliink none of theye csceptions, to  nl i ich a s ~ i g n m e n t s  of error  
u c r c  m:ttle 1,- tlefcntlai~ts, call he .ustailled, they were limited i n  their  

, . 
.cope. l l i e  a n s v c r  "I liiiow t h a t  tliey were inad," ~ v a s  competent. I n  
J l o o ,  e 1 .  Cu.,  193 S. C., a t  11. 356, n e  find : ('-1 nitness  m a y  say 
that  :I 111,111 appeared intoxicated, or  a n g r 1  or l~leased. Iliclae 2.. R. I?.,  
171 S. C.. 2 2 s ;  A'. 1 ' .  Led,, 136 S. C.. 6.23; M c l i e l ~ e g  or1 Evidence, 
11. 220 r f hey. l l an i fcs t ly  11po11 this  pririciple, a wituess m a y  say tha t  
n nian appeared sane and sober." 

T h e  t l e fen t ln~~t  netit  to the stand ant1 denied the  mater ial  evidence 
ilitrotluceil 1)y tlie State .  T h e  conflirt of e d e n c e  was a fact  f o r  the  
l u r y  to cleteriiiil~c. TTe tliink none of t h e  psceptions :tnd assignments of 
cjrror i~iatle oil tlic t r i a l  as  to tllc ndnlissio~l or esclusio~i  of el iclence can 
Ile su.tnii~ed. W c  (lo ]lot thiiilt the esclusion of elidelice as  to  defendant 's 
hi i ishi l~ to deceased, nor  hi.; finallcia1 con(lition to support suicide tlieorv 
ou tlic n hole record, prejudicial.  

TT'e find ill the record no specific cscrl)tions a i d  assigi i inent~ of error  
to the  charge. T h c  record discloses the fol louing exception and  assign- 
mcnt of error ,  nl l ich cannot be sustai~iet l :  ( 'To the  cliarge of the court i n  
i ts  entirety, t11c defendant i n  a p t  t ime objected on the  grounds t h a t  the  
judge 111 liiz cliarge did not declare and  explain the law arising upon the  
c r idcn te  given i n  tlie case, and did not state i n  a plain and  correct 
manner  tlie e ~ i d e n c c  i n  the  case." 
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111 R a ~ ~ l a  v. Lupfoll, 193 K. C., a t  p. 430, citing a ncalth of autlior- 
itics, we said:  "Errors must be specifically assigned. ,111 'unpainted, 
broadside' exception to the 'charge as g i ~ e n , '  will not be considered. 
-1l~Ji01non v. . . l low~son,  104 AT. C., 354. Exception to the charge of thr  
court ill general terms, not sufficieiitly specific to call thc attention of the 
court to the particular point clainletl to be erroneous, cannot lw con- 
s i d ~ r e d  by an  appellate court." 

We do not think the charge iilipinged 011 C. S., 56-1 Tlie esception 
slid assignment of error as to "alibi" cannot be sustained. This inatter 
is fully discussed in S. v.  C a s q ,  201 S. C., a t  p. 209. 

As to the verdict of the jury on the trlal, the record clibclo-c?: "Tlie 
jury returl~ed to the court room and 11 hen asked by tlie clerk, if they 
hati arrived a t  a verdict, one juror ansnered, Jve find tl em all guilty of 
manslaughter, another aiisn ered guilty of thlrd degree murcler. Attor~iey 
for defenclants asked that jury be polled, each juror asbed as to each of 
tlie defendants, R. J. Alphin being tlie first juror pollet clusnered tliirtl 
degree murder. Attorney for tlie defendant requested that the rccortl 
.peak what they say. The juror, Mr.  Alpliill, said he intended to say 
~iianslaugliter. A11 the jurors then polled as to each defe~iclant mid all 
aiisn ered guilty of nianslaughter. T o  the foregoing venllct, tlie clefelid- 
ants in apt  tinie, objected and excepted." 

111 tlic order correcting the minutes, it  appears tha there n e w  no 
nliliutes to be corrected. "The court further finds as a fact, that tlic 
recortl lieretofore sent to the Suprelne Court by the cle *k of tlii* court, 
spoke the truth as the records then existed." 

The record discloses that on tlie trial of tlefentlant the jury as polled 
ausnered "guilty of manslaughter." Tl'e see no prejudicial or re\ crslblc 
error. Tlie juror no doubt was tliinkillg of n l w ~ l e r  in tlie first tlcprec 
nlurder in the second degree and 111~1iqla~gliter n a s  tliird degree. r l  c 
juror said lie intended to say marislaugliter. The  court below liaJ, uiic;cr 
the facts and circunistances of this case, cliscretioli to dc nlint n a s  donc 
to ~i iake  tlie record speak the truth and ha\  e it so reco>de~l.  The case.; 
citctl by the defe l id~nt  are not applicable to tlie facts cf record. 

l'lic learllcd and painstaking judge in tlie court bolon, ill a lollg 
rliargc, gaT e all the coiitcatio~is on both sides fairly, st t forth the law 
c~,rrefully, applicable to tlie facts. K e  find 110 prcjutlicial or rc~cr3111le 
vr1 or. 

S o  error. 



s. C.] SPRISG TERX,  1033. 

STATE v. CLAY FOG1,EMAN. 

(Filed 22 March, 1033.) 

1. Cr imina l  L a w  I i - Func t ions  of c o u r t  a n d  j u r y  a r e  s epa ra t e  a n d  
dist inct .  

The  functions of the  court and jury a r e  separate ancl diqtinct, and 
neither may  in rade  the  province 'of the other,  i t  being the exclusive 
1,rovince of the  court to explain the  l a v  and the esclusive province of the 
jury to determine the  facts and apply the law a s  esplained by the court  
to the  fac ts  a s  found. 

2. Cr imina l  L a w  G y E r i d e n r e  of ident i ty  of de fendan t  a s  p e r p e t m t o r  
of t h e  c r i m e  cha rged  he ld  sufficient. 

TTliere in a prosecution for homicide the  deceased's wife testifies t ha t  
upon hearing shots she rushed from a back room into the  s toreroou~ 
\\.here her husband had been shot, t ha t  two lights n-ere burning in the 
room. and tha t  she saw the  defendant over a curtain betn.een the  two 
rooms before entering the  storeroom, and s a s  h im af ter  entering the 
storeroom n.hilc he  was  standing with a pistol in his hand about seven 
f r e t  f rom her,  tha t  t he  defendant left the store and got into an  auto- 
n~obi le  waiting \\-it11 the  motor running and driven by another,  and 
niinutt~ly describes the auton~obi le  owned by defendant,  and pos i t i~e ly  
identifies tlic defcndai~t  a s  the nlan \ ~ l ~ o  had committcd the criine : Held.  
the evidence of the defendant 's  identity as  the  perpetrator of the crime 
is sufficient to be subiuitted to the  jury, the weight and credibility of the 
\\.ifc's identification of tlie defendant bmeing for their  determination. and  
clrfentlai~t's motion a s  of nonsuit on the  ground tha t  her testimony \\-as 
based upon in~aginat ion  and auto-suggestion was  properly refused. 

3. Cr iminal  L a m  I 11-Held: t r i a l  cou r t  fu l ly  correc ted  i n ~ p ~ ~ o p e r  coin- 

m e n t s  of counsel  i n  a r g u m e n t  t o  jury.  

K h c r e  counsel for  the  p r i ~ a t e   rosec cut ion, in his a rgumei~ t  to tlie jury, 
comments upon the defendant 's  failure to testify in his own behalf :lnrl 
intimates t ha t  defendant's wife had also failed to testify ill his behalf, 
and the  court immediately up011 each i rnp rop r  renlarli stol,s the argu- 
ment,  directs the  counsel to  desist, and instructs t h e  jury not to be 
ii~fluenced by the improper remarks,  ant1 in his charge sl)ccifically ant1 
c~n~phat ica l ly  instructs the jury not to allow defendant's failure to testify 
to prejudice them and  instructs them to exclude f rom their mintls cyery- 
t h i l ~ g  except the evidence and tlie law a s  declared by the court, the  de- 
fendant 's  exceptions to the  remarks  of counsel will not be sustained. 

4. Homicide  G d-Testimony in  t h i s  ca se  he ld  c o m p r t r n t  o n  i ssue  of 
p remed i t a t i on  a n d  del ibe la t ion .  

Testimony tha t  defendant 's  ca r  contained, among other implements, 
tools adapted to  robbery ancl burglary is  held competent i n  this prosecu- 
tion for  homicide \\.here the evidence tended to show tha t  defendant killed 
tlcceased a t  cleccascd's store while attempting to rob him, and tha t  a f ter  
the  crime defendant escaped in the car,  the testimony being of a circum- 
htnnce tending to sliow a design or plan on the pa r t  of the defendant, 
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and the fact that several dnys elapsed between tlic date of the Billinq 
and the scizurc of dcfcndalit's car is not sufficient to render the testilnoiiy 
incompetent, the probative force thereof l~eing for tlie jury. 

3. Honiicidc H a-Indictment uiidcis C.  S., 4014, is sufl?cient t o  s u p l ~ o i ~ t  
ellarge, based on evidence, relativc t o  rnuivlcr in at tempt to rob. 

An i~idictn~ciit  cliarging the essential f :~c t s  of murclcr as  rc~uirccl by 
C. S., 4.314, is sufficient to sustain the court's ch:~rq? based upon the 
c~ridci~ce in tlie case relatire lo niurclcr co~nmitted il the perpetration 
of robbery or other felony. 

I:aoco~s, J., dissents. 

-\Iw. IL by pri,ioiiei f r o m  S ~ C I <  J I ,  J . .  a t  Septeiiiber T e r m ,  1031, of 
R o c ~ ; ~ ~ c ~ r r a x r .  S o  error .  ., l l l c  pri*oilc>r, i i ~ d i ( ~ t c d  f o r  t h e  murder  of W. J. Cartvr, \ \ a s  coiirictctl 
of murder  ill tlie first tlcgrcc, a ~ i d  f r o m  judgiiielit of d c ~ t h  by electrocu- 
tioil lie appealed, assigiiii~g error .  H e  i~ei t l ier  testifiec nor introducecl 
a n y  ~\ i t i iesscs .  T h e  c ~ i d e i l c e  f o r  the  Statcl tciids to  sliow the facts  t o  
be as  fol lons : 

Tlie  deceased was 6 1  years old. H e  contlucted a r i~ercant i le  busiiiess 
iienr n linrtl-sui-faced highway 3 iililcs south of Leaksrille,  tlie direction 
of tlic I ~ i g h v  ny beiiig nortli and  south. Parnl lel  I\ it11 the higliwny n az 
:I storerooin (occupied by tlic tlerensed) the leiigtli of > ~ l i i c l l  TI as  :lbout 
30 feet and  the  vitltl i  nbout 17 fcct. Tlic storc porcll x a s  about 20 feet 
f rom tlie road. 111 the f ron t  p a r t  of the buildiiig v c r e  t n o  doors-:l 
single door on the iiortli sick mid n double door ilealb the center. Out&lc 
there was all oil pun111 iwnr the south e t l g ~  of the  por211; anotlier just 
north of tlie double door;  a n d  ailotlicr a t  n bleak i n  tlie lercl  of tlie 
porch. There  were also lights outside; 011c7 of thcin voul t l  bc over ail 
automobile ~tiliidillg ill f rou t  of tlie door. 13ack of tlie store, separated 
by a part i t ion were 3 roorns occupied by the tlcccased and h i s  fninily as  
a l i ~ i i i g  a lx~r t i i i e~ i t .  I3etwcei1 the store aucl tlie first of t h e w  rooms was 
n screen door, t h e  lower p a r t  of nliicli. about fire feet, Ira.; covcre 1 witli 
R cur ta in :  abo7-e tlic cur ta in  tlicre was ail ope11 space 111rougli wliicli a 
11~rso11 ill the  room could look iiito the  ~ tore rooni .  

O n  30 -\pril, 1032, betnceli 0 rind 1 0  o'clock a t  ~ i i g l i  , w l ~ i l e  licr lius- 
baiitl Tvas closiiig the ~vi i ido~vs,  3Irs.  Carter ,  x11o n.nh then ill tlie room 
adjoiniiig t h e  o i ~ c  just referred to, heard n car  dr ive ul) iii f ron t  of the 
store. -It  this  tiiilc t h e  m r e  tu-o lights outside and  two inside the  storc. 
Slip 1it.artl ~ 0 1 1 1 ~  one say "Stick 'em up," :uid ilnlnedi: tely a T ollcy of 
shots was fired. SCT-en or  eight bullets cl~tcrctl  tlic hody of the  deceased; 
his  clcntll was instantaneous. 

Mrs.  Car te r  ruslied through tlie screen door into tlic store. Looking 
o w r  the  cur ta in  as  slie passed she san- a innn inside t h e  store door look- 
i11g a t  her  Iiusbn~id as  the  la t ter  madc  his  Inst step heliiiul the s tow.  Tlie 
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nian n-110 had done the shooting got into the automobile on the riglit 
side of the seat, the motor yet ruiinil~g, and quickly s t a r t ~ d  ill the direc- 
tion of Leaksville. 

X r s .  Carter identified the prisoner as the mall nho  l i d  liilled her 
liusband. She also described the car. 

Tlierc was evidence that  only a few hours before tlic deceased had 
been shot tlie defendant had been seen near D a n ~ i l l e  in a car the appear- 
slice of which was similar to that  of the car seen by Mrs. Carter at the 
store; that  it  11nd heen seen by others; :nid that i t  had subsequently beell 
repainted. 

Reeres Cooper, all uncle of the prisolier by marriage, testified that  
011 S 3Iay, 1932, the prisoner had come to his house a t  about 9 o'clock 
at night and had left a car of tlic description given by JZrs. Carter, 
except as to tlie color, wliicli the Statc contended, had been changed by 
repainting. That  night an  officer took tlie car into his possession and 
found ill i t  the follov-ing articles: -1 saved-off shot gun, a brace and bit, 
a chisel, a flat iron, a v re l~ch ,  a square and block, hammers, files, wire 
cutters, gun shells, overalls, shirts, and Nortli Carolina, Virginia, and 
Iieritucky liceuse plates. The pnsoner n-as arrested in Cincinnati, Ohio, 
in tlie month of June.  

Af forney -Ger l e ra l  B t u i r ~ ~ n l l f  a i ~ d  Llasi,iaizt , l t to~xey-G'erlclctl  Secrwell 
for the S f n f e .  

Gl ic lcz~~el l  '6 Gwyn for p r i s o i l c ~ .  

- l ~ . i a r q ,  J. Tlie prisoner neither testified J I O ~  introduced any xitiless, 
a d  a t  the close of t11c eridellce offered by tlie S ta tc  llc moved to dismiss 
the action as ill case of nonsuit. C. S., 1643. Tlie ground up011 which the 
inotion was made is the ill-ufficicncy of the testilnoiiy tending to identify 
tlie prisoner as the illail n-110 shot a i d  liilled the deceased; and the 
aser ted  iusufficiency is b a d  upon tlie assumption that  the testimony 
of identity, as given by Nrs .  Carter, is the product of imagination 111 

part  and ill part of auto-suggestion. T h e n c e  it is argued tliat this Court 
should reeogiiim the failure of the jury to pe rcc i~e  the fallacy of tlie 
testinloily mid slioultl hold as a n1attc.r of In~v tlint tlie eT idence is in- 
sufficient to sustain tlic vcrclict-"otliernise," i t  is said, "a great aud 
irreparable injury will be done." 

Xrs .  Carter, the  n i f e  of the deceased, n as the only nitness vlio at- 
teiiipted to iclclitify tlie a s s d a n t .  On this point she n a s  minute, as ~yi l l  
appear from the follou ing summary of her testimony: ",Is I Tvent 
tlirough tlie screen door I looked over the cmtain  and s a v  a man staiid- 
ing tlicre just a step from the door, illside tlie door. H e  n a s  looking a t  
my husband . . . I asked him n h a t  11c nioant. H e  n-as about seven 
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feet f r o m  nie . . . X y  husband was standirig bellind the  stove. 
T h a t  ~ v n s  about S o r  10 feet, I guess, f rom where I  as. T h e  liglits 
were burning a t  tliat t ime . . . T h e  automobile was standing r ight  
ill f ront  of the door. 1 th ink  tlie lights of tlie automobile were b u r n l ~ ~ g  
a t  the tinic. Tllc motor was runni i lg;  I saw into the c: r ;  allother m a n  
was s i t t i ~ l g  r ight  u11tle.r tlie vlieel. I t  was a roadster,  a d a r k  bodied 
ear  n.it11 :I l ight top, built  fo r  speed. S o  f a r  as  I kliow, I lind uere r  
bcfore wc 11 the  1 1 ~ 1 1 1  t l ~ a t  was ill the C : I ~  . . . A s  t o  whether I hat1 
well the ma11 n.110 was s t a n d i ~ l g  i n  the cloor before tlmt tinir,  I W:IS 

]lot a c q u a i ~ ~ t c t l  wit11 liim, but I th ink  1 llatl seen him, most sure 1 had.  
I 1ia1.e see11 hi111 s i ~ l c c  that  time. 1 saw h im i n  Grecnsboco and  I see h im 
Iiwe, 11cre ill tlie courthouse. I see h im here today;  tlwre lie sits, r ight  
ovrr  tl~c r e  . . . H i s  ilamc is Clay Fogleii1~11. S o  one elsc was ill 
tlic rooiii a t  tlic t ime I got there except hini a i ~ t l  my liusband. Clay 
Foglc~unlr.  a t  the t ime I came i n  the room liatl a gun  ill his r ight  l i and ;  
I ?:111't describe the g u n ;  i t  was a pistol . . . Clay Foglelnmi 
vpnt  to thc automobile; lle got i n  the automobile . . . H e  got in 
on t l ~ c  r ight  eitle . . . Wlicn I heard the s l i o o t i ~ ~ g  I v e n t  i n  as 
q ~ ~ i c l r l y  as I coultl. N y  husband was O I I  m y  ~ n i u d .  T h e  first m a n  I s a x  
was r l ~ a t  I I I ~ I I  s i t t ing riglit t l ~ c r c  a t  the table. I saw hi111 before I came 
out of t l i ~  hctlroorn over the sc rcc~l  door. -1s to  wlietlier 1 was a~l iet l  
 bout thc idc~~t i f i ca t ion  of the prisoner at  tlie prel iminary Iiearillg, 1 
tolfl you I itic~ltifietl 11im . . . I was going to m y  liusbantl all  tlie 
tinic 2.q fast as I could. I v a s  looking a t  bo th ;  looking a t  the mail 
s t a l ~ d i l ~ g  tl~c>l,e wit11 the gull a l ~ t l  loolring a t  m y  liusba~ltl ,  also. . . . 
~ ~ 1 i e 1 1  tliv I I I ~ I I  ~ r m t  out of the door his  back m i s  to mr: . . . I got 
a good riglit :i(le view of his  f a c ~  . . . I saw enough to lrnon this  
was tlie 1ii;ln. Yes, I saw t h e  r ight  side of his face a r d  the outline of 
hit; hotly: I snlv cl~ougli to know this  is the man.  . . . I knew I was 
goiug ( t o  C;l.eerisboro) to identify Fogleman;  I k r ~ e w  iliey said h e  was 
tllcrr. I was ~ o t  shonii a n y  other  prisoiier except Foglelnan. I didn't  
l iar?  to be slion-n a n y  otlwr one ;  lie was the nlan I stln. that  niglit 
stantlilig ill tlic door ;  I a m  positiw." 

I t  11121. be doubted wlletlier our  system of jurisprude~lc*e rolltailis ally 
11ri11ciple 11iorc. strictly defined t l ~ n  that  n.llich separa:es tlie f u ~ i c t i o u i  
of tllc courts f r o m  those of the jury. A h o r t l i ~ ~ g  to a custom t h a t  formerly 
prcvailc(1 c ~ i t l e i ~ c ~ c  was submitted to a ju ry  probably a s  a supplement to 
their on I I  l~~ iowlc t lge ;  but  i n  a la ter  period the custom was abantlo~lecl, 
nl~t l  tlic ju ry  aesumed tlie cliaracter, since maintained,  ' ~ f  a determining 
: ~ g c n r y  w1io.v sole functioli is "to give a t rue  ~ e r d i c t  according to the  
c~viclcl~cc~." T h e  t l isr l~arge of this du ty  impli,os the necessity of examining 
thtl tcs t i~r io~ly,  finding the facts,  and  applying the  l a v  to the f a r t s  ab  
fou11tl. 
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Tlie j ~ u l g e  lays do~v11 a n d  explains the l a v ,  and the  ju ry  is  under  
ob l iga t im to accept and  apply  the l a x  as  thus explained. T h e  determiiia- 
tion of the facts  is the exclusive province of t h e  j u r y ;  the elucidat ioi~ 
of the Inn i>  tlie exclusive province of the  judge. T h e  ju ry  cannot exer- 
cise tlie p r e r o g a t i ~  es of the  judge;  t h e  judge cannot exercise the preroga- 
tives of tlie jury.  T h e  two a r e  distinct, and neither has  the r ight  to 
ilivade the fit111 of the other. S. c. 1T7alXer, 4 S. C., 6 6 2 ;  S. c .  Hi ldre th  
31 S. C'., 429 ;  3. r .  I l la t theus ,  7 8  S. C., 5 2 3 ;  S, c. Jluryhre! j ,  1 %  S. C.. 
113 ; >'. 1 % .  Latc rence, 196 N .  C., 562. S o t  only is the  judge forbidden by 
C. S.. 564 to "give a n  opinion ~ ~ l i e t l i e r  a fact  is  ful ly  or sufficiently 
pro~.eii" ($5' .  r .  I t ' indley,  178 N .  C., 670 ;  S. v. Su l l i van ,  193 S.  C., 754) ; 
he is l~ roh lb i tcd  f rom finding the  cleterminative facts  i n  a cr iminal  ac- 
tion even 1,- co~lseiit of tlie defentlaiit o r  his counsel. S. 1 % .  . l l lcn, 166 
9. C., 26:. H e  m a y  gran t  relief f r o m  a n  unfortuilate rrsul t  by setting 
aside the  re rd ic t ;  but i n  the  present case the t r ia l  judge detiied tlie 
prisoner's motion to vacate the verdict a n d  award a new trlal.  Evident ly 
lie saw n o  satisfactory reason f o r  discrediting the  verdict nliich Tvaq 
based p r i ~ i r i p a l l y  on the  testimony of Mrs.  Carter .  Indcetl, her idelitifi- 
cation of the prisoner was clear, direct, and p o s i t i ~  e. K c  a re  a n  a re  of 
110 recogi i i~ed theory upon which the t r i a l  judge sllould ha\-c tlssunictl, 
or up011 ~ ~ l i i c l i  this  Cour t  should now assume, as  a niattcr of l a y  tha t  
the t e ~ t i n i o ~ i y  attacked by the prisoner n-as either iiliaginary or falla- 
cious. 

There n-as no error  in  the court's denial  of the  nlotion to disniiss tlie 
action. 

I11 addressilig the  jury, counsel f o r  the  pr ivate  p r o s c c u t i o ~ ~  used lail- 
guage indicatiug tha t  the wife of the prisoner knew n l ia t  clothes the 
prisoiier had v o r n  on tlie night  of the liomicide, thereby intimatiiig. 
i t  is  coiitmded, t h a t  she liad not testified i11 his behalf. Attention has 
frequcutly been called to tlie fact that  remarks of this character justify 
the a~var t l  of n i ~ e w  tr ia l  ill case of conviction u~l less  t l i ~  error  is c u r d  
by the proii1pt action of the court.  Upon objection by tlie prisouer, the  
court ?topped the argument ,  directed tlie a t torney to desist, and ill- 
structeri the j u y  not to be influenced by the remarks to n-liicli objection 
liad becii made. 111 his  charge his  I Ionor  slxcificnlly instructed the  ju ry  
to csclurle fro111 their  niinds everything except the evidence and the. 
lav n ;  ~leclared by the court.  

Tlie same counsel suggested, also, tha t  the  prisoner had iiot testified 
i n  h i s  ow11 behalf by  saying to the  ju ry  that  the p r i so l~er  knmv whether 
he had been i n  the automobile below the  Dix  home;  bnt again the court 
promptly interposed. I t  is admit ted i11 the prisoner's brief tliat the 
argument  wa5 stopped;  aild thereafter ,  a t  least three or  four  time? ill 
the charge, the court plainly instructed the jury iiot to pcr~ i l i t  t h ,  
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prisoner's failure to testify to prejudice their milids agaiilst liim; tlmt 
he was presumed to be innocent; and that  the State 1 i : ~ l  tlic burden of 
proving his guilt beyorid a reasonable doubt. 

According to the decisioiis of this Court the error of C O U I ~ F E ~  ill re- 
ferring to  the prisoner's declining to testifg n-as cured hy tlie imrliediate 
action of the court and the empliatic and repeated ins ructiou gircii to 
tlie jury. S. v. Ilarrison, 145 K. C., 408. 111 this case it is said:  "We 
undertake to correct the errors of tlic judge and not tliose colnniittetl 
by attorneys. Their  errors are to be corrected by the tr ial  judge, and 
nhen he fails in his duty i t  becomes n ground of exception." So, also, 
as to  the intimation that tlie prisoner's n i f e  had no testified in his 
behalf. Tlic court instantly suspcndetl the argument a i d  afternard.: 
instructed the jury to disregard eT erytliing but tlie evidmce and the law. 
The course thus talien conforms to tlie principle laill clon.11 in 8. v. 
S p i ~ ~ e y ,  151 N. C., 676. The coimncilt of counsel Tvas improper. ]jut as  
said i n  the case last citcd his Honor f d l v  corrected the error. 

On the evening of S Iday, a t  about 9 o'clock, tlie prisoner  vent to 
the home of Reeves Cooper and put his car i11 the shed. H e  left i t  tlicre 
and immediately n-eiit away; lip did not returii. Tlint ilight the car nns  
seized by an  officer. The  description of it agreed in letails with that  
of the car that  had been stopped in  front  of tlie store oil the e~e i i ing  of 
the homicide. AIeaunliilc no cliailge had bwil made in its contclits. The 
officer foulid in  it the gun, the shells, aiid tlie imp lenient^, above tlcscrihecl. 
H e  testified to this effect and the prisoner excepted. 

Tlie exception is  without merit. Evidence of this cliaractcr is ad-  
missible on the  principle that  i t  tends to show a d e s i ~ n  or plan. Tlie 
existence of such design or plan may be proved eircumstalitially as well 
as by direct utterance. I n  TiTigniore on E\idcnce, i t  i: said that  in the 
production of such proof t ~ v o  sorts of circumstantial e~.icleiice are ami l -  
able : (1) Conduct as  indicating the inrvard existence of a design ; ( 2 )  
prior or subsequent existence of tlie design, as indicati i~g its esiatelicc a t  
the time in  question. Accorilingly, '(tlic acquisition or possession of in- 
struments, tools, or other llicans of doing tlic act is admissible as a 
sigliificant circumstniice; tlie possession sigi~ifies a piobable dcsigli to 
use; the instruments need not be such as are entirely appropriate, nor 
such as were actually put in use." Tol.  I, sees. SS, 237, 238. Eieliop says 
that  i t  is competent to prove the possession of tools by a person charged 
with crime, even tliose not ada1)ted to tlic crime if found with others 
which are adapted to its commission; and, according to L-nderliill, all 
tlie details of the fillcling may be proved, it being ill1 linterin1 tlint the 
tools found mere not adapted to the commission of a specific nct. 3 
Bishop's New Crini. Procedure, sec. 151 ; Underhill's Criin. ET idencc, 
sec. 570. 
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I f  the gull, the shells, and the sereral implements in the prisoner's car 
had been discovered immediately after the homicide, evidence of the 
tact would unquestionably have been competent; and under the prin- 
ciples stated above the discorery a few d a p  afterwards is  not so remote 
as to impair its competency, the probative force of which v a s  submitted 
to the jury. 

These significant facts should be kept in riew : The prisoiier owned 
the car ;  some of the tools mere suitable for use in burglary; the gun and 
shells, for use in burglary or robbery. A difference in the use to which 
the rnrious articles were adapted does not preclude the admission of 
proof that  they were in the prisoner's possession. 

The indictnlent contains two counts, the first charging the essential 
facts of murder as required by C. S., 4614, the other charging murder 
committed in the perpetration of or in the attempt to perpetrate robbery. 
The prisoner escepted to an instruction referring to murder committed 
in the perpetration of robbery '(or other felony." The first count in 
the indictment is sufficient; it  contains "every averment necessary to 
be made." S. v. dmold ,  1 0 i  N. C., 861; S. v. R. R., 125 S. C., 666. The 
instruction complained of 11-as relevant upon the matters involrcd i n  the 
first count. 

We have considered the prisoner's exceptions v i t h  care, and find no 
error in the trial. I n  no view of the evidence was there any provocation 
on the part  of the deceased, who was ruthlessly slain while i n  the 
prosecution of his  daily task. The  doctrine of manslaughter was elimi- 
nated, the question being whether the prisoner was guilty of murder in 
the first or second degree, or not guilty. 

No error. 

BROGDES, J., dissents, 

W. V. PARKER, BDJIISISTRATOR OF JIAGGIE F. GROVES, V. F. I,. POTTER, 
~ D S I I N I S T R . ~ T O R  O F  JOHN A. GROVES, ET AL. 

(Filed 22 March, 1933.) 

Executors and Administrators G e--Administrator's bond held liable for 
money erroneously paid administrator under color of his office. 

The bond of an administrator covers "all moneys received under color 
of official authority," and where the administrator is paid the proceeds 
of an insurance policy on the life of his intestate, and it is later de- 
termined by judgment of the Superior Court affirmed by the Supreme 
Court that the proceeds of the policy mere the property of the estate of 
the intestate's wife, and the administrator fails to account therefor to her 
estate, his bond as administrator is liable therefor, although the funds 
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were improperly paid into his hands as administrator, and the liability 
of the surety on his administration bond may be determined in the 
original action to which the surety has later been made a party defendant. 

APPEAL by defendant United States Fidelity and Guaranty Coiiipaiiy 
from C'ranmer, J., a t  September Term, 1932, of DUPLIS. SO error. 

The agreed statement of facts pertinent to the defendant's appeal is as 
follows : 

That  J. A. Groves, on 4 April, 1929, wroiigfully and :'eloniously shot 
and killed his wife, Maggie F. Groves, and then shot and killed himself. 

That  a t  the time of their deaths, J. A. (froves had i~ policy of life 
insurance on his  life in the Mutual  Life Ilisurance Company of Maine, 
for $1,000, payable to his wife, Maggie F. Groves. 

That  F. L. Potter, Sr., duly qualified as administriltor in Lhplin 
Couiity on the estate of J. A. Groves, deccased, and gave an administra- 
tion bond in the sum of $12,000 with the defendant, tht. United States 
Fidelity and Guaranty Company of Maryland as surety on liis saitl 
bond and entered immediately upon the administration of said estatc, 
a i d  on or about 1 May, 1929, the said F. L. Potter, Sr., as such adniinis- 
trator, collected from the Mutual  Life Irlslirance Company of JIaille 
the said policy of $1,000, which he, used as a part  of the estate of J. A. 
Groves, deceased, in administering said estate. 

That  soon thereafterwards, W. V. Parker, the plaintiff, duly qualifictl 
as administrator on the estate of his sister, Maggie F. Groves, deceased, 
and made demand upon F. L. Potter, Sr., adn~inistrator of J .  A. Groves, 
deceased, for the said $1,000 collected on saitl policy, wliicli tlemaiid was 
refused and the said plaintiff instituted action for tlie -ecovery of the 
same, and the court adjudged that the estate of J. A. Groves, deceased, 
on account of his wrongful and felonious slaying of his ~ i f e  could not 
recover said insurance and that  the same belonged tcl the estate of 
Maggie F. Groves, his dead wife. The  facts and the lav- regarding the 
same being set out in the case of Parker v. Potter e t  al., 200 S. C., 348, 
which is incorporated as a part  of this finding of fact. 

That  the administration bond of F. L. Potter, Sr.,  on which the 
defendant, the United States Fidelity and Guaranty Compang of Mary- 
land, is  surety, shall be copied and hereto attached as a part  of the 
findings of fact. 

That  F. L. Potter, Sr., administrator, died on 5 J a n ~ i a r y ,  1930, and 
thereupon his son, F. L. Potter, J r . ,  duly qualified as hi:; administrator 
in Duplin County and gave an  administration bond in tlie sun1 of 
$12,000, with the defendant, the United States Fidelity and Guaranty 
Company as his surety. 

That  Nellie Susan Outlaw, sister of J. A. Groves, deceased, duly 
qualified i11 Duplin County as the administrator d. b.  n. of J. -1. Groves, 
deceased, upon the death of F. L. Potter, Sr.,  administrator. 
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T h a t  af ter  the rendition of the  decision i n  t h e  Supreme Cour t  i n  the  
original t a u w ,  200 N. C., 3.28, a n  ortltw \ \ a s  made i n  t h e  cause nlakillg 
F. L. P o t t r r ,  J r . ,  adniinistrator of F. L. Pot ter ,  Sr. ,  and Nellie S u i a n  
O u t l a u ,  atlministrutrix d. b. n. of J o h n  -1. Groxes, deceased, a n d  the  
1'11itetl S ta t r s  Fidel i ty  and  G u a r a n t y  Company, surety on the  acl~niui- 
t ra t ion bond of F .  L. Pot te r ,  Sr. ,  on the  estate of J .  -1. Groves, decenietl. 
~tar t ieq t lefrnda~its  to t h e  actlor1 ant1 additional pleadings ordered filetl, 
:[lid p r o w s ~  uasiissuetl against these n t ~  parties ant1 additional plcad- 
ing i  (1111- filetl herein. 

T h a t  111 tlic original action and  before the  United States  Fidel i ty  
:~ntl G u a r a n t y  C'ompalip n as made  a parry hereto, there was a n  agreed 
statcn~olit  (of facts  signed by all  the c.ou11~1, tlie second paragraph  of 
\\ llic.11 I t l ir  following : 

" T l ~ a t  a t  the tirne of their  deaths, J .  A. G r o l e s  had a policy of life 
i n ~ u r a ~ r c c  in  the Mutuul  L i f r  I n i u r a n c e  Conlpany of N a i n e  for  $1,000. 
\ \ l i i c l ~  had heen collcctetl by E. L. Pot ter ,  atlriiinistrator; said policv of 
i~~,iura~ic.rx 1wi11g pa lah lc  to Maggie I?. Grows,  \ v J e  of J. *I. Grows." 

Tlint i n  tlie scventli articltl of tlie original cor i~p la i~ l t  against F. I,. 
Potter .  : ~ c h i n i s t r n t o r ,  is the fol lo~ving allegation : 

"'That nt the. tinif. of his clc:rtli, tlic t l ~ f e ~ i d n n t s '  inteitatc, J .  -1. G r o ~  e*, 
hat1 ill forvt a l~o l icy  of life i11sur:111ce 011 h i s  life i n  tlicl X u t u a l  Life  
I l l iurnucc C ollipaIiy of Maine, fo r  the sun1 of $1,000, n h i c h  policy n : ~ \  
p a , ~ a b l e  tc, I l l *  wife, Mapgie F .  G r o w s ,  as  beneficiary . . . and  tlw 
(! t~ft l~~tlant ,  F. L. Pot te r ,  adniiliistrator of J. A. Grolcs ,  11aq collertctl 
the -:lit1 11o1ic.y of $1,000 f rom the  aforeraid M u t u a l  Life  1nruraur.e 
Compmip and now has  tlie said $1,000 i n  his  possession. . . ." 

T h e  tlvfe~ltlant, F. L. Pot ter ,  atlministrntor, filed ans \ \e r  nlider oath 
to salt1 t . o n i p l a i ~ ~ t  and  in his a m n  er to tlie seventh ar t ic lc  above wr quotth 
:is follon > : 

"The nl1cg:rtions of paragraph  7 of tile coinplaint a r e  atlmittctl. 
> 

T h a t  af ter  the new part ies  u e r e  niatle herein, including the  1-uited 
St:~tt- Fi t l t l l ty  ancl G u a r a n t y  Comp:~liy as  one of tlie defendant., tlic 
l~ ln in t i f i  filetl a new colnplai~l t  llerein, under  oath, i n  t h e  3rd article of 
TI hich is  tlic following : 

"Tllar :l!( -aid I?. L. P o t t t ~ ,  Sr..  a i  such :itlniil~istr:ltor, :ifttar g i v i ~ ~ g  
\:lit1 Irulid. eiitcred upon  the  aJniiniqtration of said estate mid took into 
his possession and collected 011 or  about 1 May, 1929, as  such a d ~ n i ~ i i , t r a -  
tor, a policy of l i fe  insurance f o r  $1,000 on the l i fe  of J. A. Grows ,  11i. 
inteqtate, in  the  N u t u a l  L i fe  Insurance  C o n ~ p a n y  of Nai lw,  w1iic.h 
1dic.y na.  11ayable to Maggie F. Groves, his wife, p l a i n t i f f ' ~  i~l tcstatc ,  
: ~ n d  li;~s un lanfu l ly  failed to pay said money or  a n y  par t  thcwof to the 
1~1:~i1itiff atlministrntor, altlioiigli a fornier judgment i n  this  cause ren- 
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dered by his Honor, Judge Grady, said $1,000 was at11 tiic ~i 111, ptop- 
erty of the plaintiff administrator, vliich judgment w:tb n f t i ~ n i d  i t 1  .)I.: 

Supreme Court and reported in 100 K. C., 348.') 
That  tlie defendant. United States Fidelity and Guaranty C'onipal~j 

filed answer under oath to said complaint on 2 1  October, 1931, n~ id  t l i ~  
answer to the said 3rd article of the complaint is as f s l l ow : 

"It is admitted tliat F. L. Pot tw,  Sr., administrator of J. A. Groves. 
entered upon the administration of said estate and took possession of and 
collected on or about 1 May, 1919, as such administrator, a policy of 
life insurance for $1,000 on the life of J. A. Groves,  is intestate, in 
the Mutual  Life Insurance Company of Naine, and i t  is admitted 
that by a former judgment of this Court the said $1,000 life insurance 
was adjudged the property of the plaintiff administrator, but tlie an- 
swering defendant says that  it n a s  not a party to said action to n-hich 
saitl judgment was rendered." 

That  neither the defendant, F. L. Potter, administr:~tor, during his 
life, nor the clefendaut, tlie United States Fidelity and Guaranty Com- 
pany, surety on his administration bond, nor any of the ctller defendants 
in this action, nor any other person has erer  paid to the plaintiff the 
saitl $1,000 insurance money or any par t  thereof. 

Upon the contested issues the jury returned the follo~.ing ~ e r t l i c t :  
1. Did the defendant's intestate, John  A. Groves, wongfully and 

feloniously kill his wife, Xaggie F. Groves, the plaintiff 's intestate, as 
alleged in this complaint : Answer : Yes. 

2. I f  so, what damages, if any, is the plaintiff administrator elititled 
to recover of the defendant administrator on account of the wrongful 
and felonious slaying of the plaintiff's intestate, Maggie F. Groves, as 
nlleged in the complaint ? Bimver : $500. 

3. At the time of his death, did the defendant's int.state, John -1. 
Groves, h a r e  in force a policy in the Mutual Insuran-e Company of 
Maine for the sum of one thousand dollars, payable to his wife, 3Inggie 
F. Groves, and has the defendant administrator collected same, as 
nlleged in the complaint? Answer: Yes. 

4. H a s  the defendant Potter, administrator, paid satd sum. or any 
part  thereof, to the plaintiff? ,Inswer : No. 

The court adjudged upon the verdict and the facts igreed tliat tlie 
plaintiff recoyer of Kellie Susan Outlaw, administratrix d e  bonis n o n  
of John  A. Grores, the sum of $500 with interest therem from 5 Sep- 
tember, 1932, and of the administrator of F. L. Pottcr, Sr.,  and the 
United States Fidelity and Guaranty Company of Baltimore, Nd.,  surety 
on his administration bond, $1,000 with interest from 1 May, 1929, the 
amount of the insurance policy paid by the Nu tua l  Life Insurance 
Company of Naine.  
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J o h ~  A.  Gucin for  a p p e l l a n t .  
B u f i e r  Lt. B t i f l e r  for  appel lee .  

L i ~ ~ X . ,  J. J o h n  Gro les  took out a policy i n  t h e  M u t u a l  Life  111- 

surance Company of 3Iaine for  $1,000, payable to 3Iaggie Grows ,  liis 
wife. Af te r  killing her  he killed himself. I n  I'arlier v. P o t t e r ,  200 
S.  C., 3-18, we held tha t  N r s .  Groves was t h e  beneficiary i n  the policy 
and  tha t  her  administrator  is entitled to  t h e  whole amount  of tlie in-  
surance nloiiey. T h e  administrator  of J o h n  A. Groves collected the  
amount  due on tlie policy and lias refused to account f o r  it .  T h e  appcl- 
lant  i s  the  surety on h i s  bond. 

Tlie administrator  of Mrs. Groves brought sui t  against the  admillis- 
t ra to r  of Jol in A.  G r o ~ e s  a n d  t h e  appellant,  a s  surety, to recover the 
ninount pa id  the la t ter  administrator  by the insurance company, and  
n a s  n ~ m r d e d  judgment. Tlie appellant says t h a t  the court  coinmittctl 
crror  fo r  the  reason tha t  the funds  derived f r o m  the  policy were not a 
par t  of J o h n  -1. Groves's estate;  t h a t  the iiisurance company made  pay-  
n i e i ~ t  ~v i t l i  l inonledge of th i s  f a c t ;  and  tha t  tlie administrator  of J I r s .  
G r o ~  ( 5  has  n c w r  demanded payment  of tlie i ~ i s u r a n c e  company. 

Tlic adnliiiistrator of J o h n  A. Groves admits  tlie collection and  non- 
payinent of tlie money. I11 its  first answer the appel lant  made the same 
atlmission, but denied i t  i n  the second. T h e  bond on which i t  is  surety 
is set out i n  t h e  record, arid i t  is  rnaiiifest t h a t  the administrator  of 
Joliil A. G r o ~ e s  collected tlie policy under  color of his  office and not i n  
his i i idir idual  capacity as  trustee. Indeed, lie applied t h e  nloiiey as  a 
p r t  of the estate of J o h n  A. G r o ~ e s .  T h e  surety on  h i s  bond is tliere- 
fore liable fo r  the  misapplication. "A11 moneys received under  color of 
official au thor i ty  a r e  col-ered by t h e  bond." L a f e r t y  v. I7oung, 123 
S. C., 296. 

S o  error .  

S T A T E  r. HERJIAS CASET.  

(Filed 22 hlarch, 1033.) 

1. Crin~inal Lam G m-Atlnnission of transcript of former trial held not 
error under facts of this case. 

Where a defendant in a criminal action is granted n new trial for newly 
discovered eridence, and a witness a t  the former trial has died, the 
:~clniissioii of the trailscript of his testimony a t  the foriuer trial will i ~ o t  
be  held for error where the court stenographer who had transerihcd the 
critlenw a t  the former trial has testified under oath that tlie trnnscri1)t 
wns subrtantiallg correct and contained a11 the answers of the witnws 
a t  the former trial. 
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2. Criminal Lam G t-Where contents of writing is collate~+al to the main 
fact sought to be proven, parol evidence thereof is competent. 

Where in a criminal prosecution the fxct that one corporation had 
twupht out another corporation becomes relevant and material, there being 
I?\-itlcnce that defendant had made threats against the employees of one 
of them as a class, it is uot required that sucli coimection be shonn by 
the  witt ten instruments, but parol evidel~ce thereof icj competent, the 
niattcr being collateral. 

3. Homicide G d-Evidence of threats against class to which deceased 
belonged held compctcnt to show malice, motive, etc. 

In  a  rosec cut ion for homicide, evidence that defendant hat1 macle 
threats apninst a class of persorls generally, ill which class tlle deceased 
\\.as included, in this case the employees of a certain coi'l>oration, is held 
ctri~ipetcnt t o  show malice, motive, premeditation and deliberatioil. 

A ~ E A L  by defendant f r o m  Craniner, J., a i ~ d  a j ~ r y ,  a t  October 
Slwcial Term,  1932, of LESOIR. N O  error .  

At Sep tmibcr  Term,  1930, of Lenoir Superior  Court ,  tlie defenclant, 
I Ie rman Casey, was tried upon a bill of i n d i c t n ~ e n t  charging hini with 
iliurtler i n  tlic first degree of J a m e s  C. Causey. A rerclict of gui l ty  of 
murder  ill the first degree on the  bill of indictment was returned by tlie 
jury, and tlie defendant was thereupon sentenced by thc court below to 
death by electrocution. T h e  defendant  appealed to thi<; Court  and  no 
c r ror  was found i n  the t r i a l  i11 the court belon. S. r .  C'ccsr>!j, 201 
N. C., 185. 

At  ,lugust Tcrnl,  1031, of Lenoir Superior  Court ,  a niot io~i  by the 
defendant f o r  a new t r ia l  was made on the  grounds of diqualificntioii  of 
cer tain jurors by reason of alleged f r a u d  and prejudice,  ant1 f o r  n e n l y  
cliscorered eridence. T h i s  motion was made  i n  the S u  ~ e r i o r  Court  a t  
the  next succeeding te rm following affirmance of judgment on appeal  
to this  Court .  T h i s  motion was refused by the court belon and  on 
appeal  to this  Cour t  "error and  remanded." S .  v. Casey, 201 S. C., 620. 
La te r  a new t r ia l  was awarded defendant  by t h e  court btlon- and  lie was 
tried a t  October Special Term,  1933, Lenoir Superior  Court .  T h e  verdict 
was "not gui l ty  of murder  i n  the first degree, but is gui l ty  of murder  in  
the second degree and  beg the nwrcy of the court." T h e  judginent of 
tlie court  below i s :  "Let the  defendant be confined i n  the Stnte  prison 
a t  hard  labor f o r  a n  indeterminate  sentence of not less than  twentv-fire 
nor more  t h a n  th i r ty  years." 

T h e  defendant made  nuillerous exceptions and  a s s i g ~ ~ n i e n t s  of e r ror  
anti appealed to the  Supreme Court.  T h e  mater ial  ones and I1wessary 
facts  will be considered i n  the  opinion. 

Attorney-General B ~ u m m i t t  and Ass i s fan f  _4t foi~neys- t fe i le:~al  ,Ceawc~ll 
and Siler for the State .  

S h a ~ c  S. Jones and TV. C. Douglass for the defendant. 
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CLARK~OK,  J. The defendant's counsel ill his argument of this cause 
nell  says that  if there is error in the record on this appeal it is i n ~ m a -  
terial how often the defendant has been tried-he is entitled to a trial 
according to law. 

On the first appeal of defendant (201 S. C., 185), it  being a case ill- 
rolring life and death, this Court went into the case thoroughl~,  setting 
forth the material facts in detail and discussing fully the questions of 
law inrolved. The facts in the present case are practically the same 
as in the former case. The eye witness to the killing agaiu tcstificd ill 
substance to what he had testified to 011 tlie former trial, and tlie tcsti- 
inony corroborating this witness did not vary to any extent. On the 
present trial there was more evidence of corroboration and contrndictioi~. 

The defendant contends that  on the first trial this case was tried 
"upon the theory that there Tvas a controversy between C'asey and the 
Atlas Plywood Corporation, which had merged with the rtilitp Mauu- 
facturing Company, and that  Casey killed Causey, who n.as tlie man who 
came in the woods and stopped him from cutting timber ant1 that the 
Atlas Plywood Corporation was the company holding up  the payment 
of the check." The evidence on the present record, which was admitted 
as competent, Tve think is susceptible of the same construction. Broadly 
there was a controversy between John H .  Sutton, Sr., and the Utility 
Manufacturing Company. The action was to determine the ownership 
of the land in dispute, upon which defendant and his employees had 
cut certain timber off of this land and the payment held up. 

E. H. Graham, who has died since the last trial, testified in part, on 
the former t r ia l :  "Prior to 3 July,  1930, I lived in Goldsboro, S. C., 
and was connected with L-tility Manufacturing Company, in 1929, up  
until October, at which time Utility Manufacturing C'ompany mas 
l~ought by Atlas Plywood Corporation, and after 1 October, 1929, I was 
manager of Atlas Plywood Corporation; I knew Mr.  J. C. Causey and 
he was also employed by the company. H e  was in charge of the loggi~lg 
operations. H e  has been with the company since 15 September, 1029. 
. . . Mr. Causey drove a Hudson coach, and it belonged to the Atlas 
Plywood Corporation. . . . I know Mr. Herman Casey; he has 
been in the office a t  Goldsboro on a number of occasions. The last time 
he was in the office to my knowledge was the latter part of May or first 
of June.  H e  came over there to see about some money that had been 
withheld a t  Goldsboro Lumber Company. H e  did make a statement 
in reference to it. . . . Q. What was it '2 (Defendant objects unless 
it refers to Mr.  Casey.) He said 'I am going to have my money, some- 
body is going to pay me.' (Defendant objects to  answer and asks that 
it be stricken out ;  overruled; defendant excepts.) I did refuse to pay 
him the money and did not permit him to be paid. . . . (Court 
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questions.) X r .  Casey n a s  in the office the latter par t  of May or first 
of J u n e  to see about some money that  was being held back. Mr. Casey 
knew n h o  was lioldiilg up  the money. I explained to h im i t  was held 
up  by my compaiiy. I don't know whether hlr .  Casey knew hIr. Causey 
or not. As I recall it, I told N r .  Casey that  Mr. Causey had charge 
of the logging operations. I had quite a conversation with Mr. Casey, 
10 or 1 5  minutes. I had known him several years and we talked about 
logging in general. (Re-cross.) Yes, sir, I am positive that  I told U r .  
Casey of X r .  Causey's relations to the company, because Mr.  Casey 
asked if we had any logging operations that  we could put him on and I 
told him he would have to see X r .  Causey, that  he had charge of the 
logging operations." 

Mrs. G. C. Andrews on the present tr ial  testified, i n  part, that  she 
TI as court reporter a t  tlie former tr ial  of the defendant : (Court.) "Q. I s  
your trailscript subitantially correct, Mrs. -Indrews? Ye:,, sir, I say it is. 
My transcript is a full  and complete transcript of the a'irect and cross- 
examination. I might say that  the evidence is written in narrative form 
and that  all questions do not appear, but the answers are all in there. 
E'1;crything stated b y  f h e  witness Graham is in this t~anscript." The  
defel~daut excepted and assigned error. We think the evidence competent. 

Spealiiiig to this questioli in the case of Xattox v. U. d., 156 U. S., a t  
13. 244, Associate Justice Brown said:  "That all the authorities hold 
that a copy of s te~~ographic  report of his elltire former testimony, sup- 
ported by the oath of the stenographer that  i t  is a correct transcript of 
his notes a ~ t l  of the testimoliy of the deceased witness, i: competelit evi- 
dence of nl iat  lie said." -Ind the principle is approved by us  in  Settee v. 
R. R., 1 7 1  S. C., 440. S. .c. Maynard, 18-1 N .  C., a t  p. 6 5 7 ;  8. v. Levy,  
187 S. C., 5SS. We tliiuk the testinioiiy of the court reporter comes 
within the rule. 

Other e~iclence than that  of Graham as to threats was introduced on 
this and the former trial of this case. For example, on the present 
record, the testimony of S. L. Brown, was in part  i "He (defendant) was 
l~au l ing  staye blocks there first time I ever saw him to know him, some- 
time during the year 1930. . . . Yes, sir, the defendant, Herman 
Casey made a statenlent to me. Q. What  was it ? A. I-Ip said that  they 
had held up  the payment on his blocks, and that  he made two trips to 
Goldsboro to see Mr. Graharn and he would not give him any satisfac- 
tion about it. Q. TVhat else did he  say?  A. H e  said he was going to 
shoot hell out of some of them if they did not pay h i  n." Defendant 
excepted and assigned error, and for the reason also that  there was no 
productioli of the writing-the best evidence-mas to the two corpora- 
tions being connected, and contended that  therefore tlie threats should 
linve heel1 excluded. We cannot so hold. 
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I n  S. v. Ferguson, 107 N. C., a t  13. 847, i s  t h e  following: "TTe do not 
t l h k  t h e  note i n  question comes w i t l ~ i n  t h e  general ru le  escludilig pa1.ol 
evidence of the  contents of x r i t t e n  instruments, a i d  t h e  CT idelice slioultl 
have been admitted. 8. v. C ~ d l c ,  91 N. C., 6-18; S. .c. TT' i lXer~co~~,  Db 

S. C., 606; 1 Greenleaf E r . ,  see. SD and  cases cited." 
W h e n  t h e  conterits of :I n r i t i n g  come collaterally i n  questioli, burl1 

n r i t i n g  need not be produced, but parol  evidence a s  to  i t 5  co~ltentu n ill 
be received. Polloth v. TT'ilcoz, 68 N .  C., 4 i ;  Cnrtlel~ 1 ' .  J l t C ' o ~ l n c ~ i / .  
I16  AT. C., 875; Ledford v. Emerson, 13s S. C., 502;  I I n i l  1 . .  C;/.ccl\\c>ll. 
I f 0  X. C., 657; J l i l c s  v. lT'allLer, 179 S. 0., 470 ; Wigmore oil ET i(lmtztx, 
2d ed., see. 12.53. 

T h i s  very mat te r  of class threats  n a s  held competelit ill the  forlncr 
trial.  201 IT. C., at  p. 206. 30 C. J., pnr t  sec. 417(2),  a t  11. 190. S w .  
418:  i ' T l ~ r e a t s  rliacle by defcildant against a clasq to  n h i c h  deceased be- 
longed, and pr ima  facie referable to deceased, althougli his  lianie is  not 
mei~t ioned,  a rc  admissible against defendant," ctc. 8. I.. Jl lllc, D l  S. C.. 
596; S. v. I I u n f ,  128 N. C., 584. Lockliart oil Er., 2d etl. pnr t  sec. 147, 
is a s  follows: "And geileral threats  a r e  atllnissihle to  shov 111alicc. 
motive, prcrneditation, colispiracy a n d  the  like." 

MTe see 110 error  i n  the charge t a l m i  as  a nhole.  T h e  ju ry  n a ,  incrciful 
i n  i t s  rerdict .  S o  doubt the  sympathy  arose f r o m  the  miger cngc~ndcwxl 
i n  d e f m d a n t  against one n l ~ o m  lie took as  coni~ected n i t h  tlic nrul ig 
done him-suddenly meeting h i m  i n  t h e  nootls. T h e  dead ma11 w~iil. 

to have beell the victim 7titliout 11ro~oeation 011 his  par t .  
Tlie mat te r  n a s  largely onc of fact  fo r  tlie j u r y  t o  dctermilic. 011 rl lc  

entire record v c  see no prejudicial o r  relcrsihle error .  
Ko error .  

JY. I). (:RAST A A D  A.  IT. SJIITII. TRADISG A"~CTRXT ASI) SJIITII, 7.. 
J. L. BORDEN. 

(Filed 22 illarch, 1033.) 

1. Landlord and Tenant D g- 
Where the terms of n lease fully provitle for tlic rights of the l~art ies  

upon destluctioil of the property by fire such rights n ~ l l  be tletcrniinetl 
ill accordance with the \\li t ten xwecment, nithout reference to C. S., 
2322 or the common law. 

2. Exidence A c-Courts will take judicial notice of tobacco-sclling sea- 
son. 

Tlie courts will take judicial notice of tlie fact that the seasou for 
producer's sales of tobacco in Sorth Carolina begins about 1 September 
and closes about 1 February, and that the crop is chiefly %old d ~ ~ r i ~ i g '  
September, October arid Kowmber, and that only a small portion i.: sold 
during December and January. 
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3. Landlord and  Tcnant D g-Under terms of lease and  facts lessee held 
not entitled t o  recover ren t  paid upon destruction of property by 
Are. 

Where the lease of a tobacco warehouse for a term of years is executed 
in J Iny  and provides for the payment of the yearly rental in four equal 
instnllmei~ts on 15 September, 1 October, 15 October, and 1 November, and 
prorides that if the premises are destroyed by fire a just proportion of the 
rent should be paid and the lease terminated, provided that if the fire 
occurs after the close of the season then the lessor shall not be called 
upon to refund any part of the rents paid, in an action between the 
parties to determine their rights upon destruction of the premises by 
fire on 30 December: Held, the contract did not contemplate a rental 
hy the n~ontli, and tlie lessee is not entitled to recover any part of the 
rent paid, since the provision for tlie adjustment of the r~?n t  upon destruc- 
tion of tlie property by fire did not require the lessor to refund any part 
of tlie rent paid during the tobacco season. 

A P I X ~ L  by defendant  f r o m  G~sndy,  J., a t  October Term,  1932, of 
WAYXE. R e ~ e r s e d .  

011 or about 1 May,  1929, the  plaintiffs and the det'endant entered 
into a n  agreement which is i n  writing, and which is  as  fo l lo~vs :  

"Sort11 Carolina-Wayne County. 
T h i s  agreement, made and  entered into th i s  1 M a y ,  1929, by and  

betn-em J. L. Bordeil, of the  county of W a y n e  and :state of S o r t h  
Carol ina,  p a r t y  of t h e  first pa r t ,  and  W. D. G r a n t  and A. W. Smi th ,  
of the  cou11t~- of W a y ~ ~ e ,  and  S ta te  of N o r t h  Carol ina,  t rad ing  a s  G r a n t  
and Smi th ,  hereinafter  designated a s  p a r t y  of the  second p a r t :  

Wi taesse th :  T h a t  the said p a r t y  of the  first p a r t  has  agreed to lease 
and does hereby let and  the said p a r t y  of the second p a r t  h a s  agreed 
to take and does hereby take, those cer tain premises known as t h e  
Tobacco Growers Warehouse s i tuate  a t  512 to 520 on the  east side of 
X o r t h  J o h n  Street ,  Block No.  72, Goldsboro, N. C., together with all  
appurtenances thereto belonging, and t h e  sole and  uninterrupted use 
and  occupation thereof, f o r  the period of f i ~ e  years  to  vommence on 1 
May. 1920, a n d  end on 30 Apri l ,  1933, upon the  following terms and 
conditions, t o  wit : 

l e t :  T h e  p a r t y  of the second p a r t  agrees to  pay  as  rent  the sum of 
$5,000 per r e a r  f o r  the said period, which amount  shall be payable as  
foll0n.s : 

$1,250 on 1 5  September, 1929, 1930, 1931, 1932, 1933. 
$1,250 on 1 October, 1929, 1930, 1931, 1932, 11933. 
$1.250 on 1 5  October, 1929, 1930, 1931, 1932, 1933. 
$1,250 on 1 SOT-ember,  1929, 1930, 1031, 1932, 1933. 
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Said amount shall be evidenced by notes in the sum of one thousand 
two hundred and fifty dollars ($1,250) each, which shall be signed by 
Grant and Smith and delivered to the party of the first par t  upon the 
execution of this agreement, said notes not to bear interest until ma- 
turity. I n  addition to this amount of rent, i t  is understood and agreed 
that tlie party of the second par t  shall pay the sum of one dollar ($1.00) 
per thousand pounds for all over four million (4,000,000) pounds of 
tobacco. farmers first sale, that  is  on sales made for customers at the 
first offerings not including rehandling or resales, during each tobacco 
season, and in order to determine the exact amount of said additional 
rent, it is agreed that an accurate record of all purchases and sales 
shall be kept and that  the books of the party of the second par t  shall 
be open to examination by the party of the first par t  a t  the close of tlie 
season, to be audited by him, or such other person as he  may designate 
to look over said books for the purpose of ascertaining the amount of 
tobacco sold. This additional rent, if any, shall be payable a t  the close 
of tlie tobacco season or as soon thereafter as i t  can be determined how 
inucli tobacco has been handled during the season, but i11 this connection 
it is understood and agreed that resales of tobacco bought by the ware- 
house, shall not be counted. 

2nd:  I t  is mutually agreed that  the party of the second part  shall not 
sublet these premises or any portion thereof, nor assign this lease, with- 
out the vr i t ten  consent of the party of the first part, and upon the 
expiration of the period over which said lease extends, tlie party of the 
second part agrees to surrender possession without notice on tlie part  of 
the party of the first part. 

3 rd :  I t  is further mutually agreed that  in case the party of the 
second part shall not pay the rents as  herein stipulated, then upon 
failure to pay any one or more installments of the same, such failure 
shall, at the option of the lessor, work, as a forfeiture of this lease and 
it shall be lawful for him, without prejudice to other rights or remedies, 
or vitliout any further notice or demand to enter into and take posses- 
sion and peaceably hold and enjoy the same henceforth. 

4th : I t  is further agreed that  in the event the building hereinbefore 
referred to s2ia11 be substantially or totally destroyed by fire, then a just 
portion of tlie rent shall be paid and this lease then terminate, pro- 
vided, howe~er ,  that if a fire occurs after the close of the tobacco season, 
then tlie party of the first part  herein shall not be called upon to refund 
any of tlie rents paid. 

5 th :  Tlie p m t y  of the first part  agrees to maintain said warehouse in 
good usable condition and a t  his own espense to repair said warehouse as 
and n-hen required to keep it in such condition. Said party of the first 
part further agrees to pay all ad valorenz tases assessed against said 

14-704 
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I t  is  allcgccl ill tlw conlplai~l t  nntl atlmittetl i n  tlic allsv.cr ill this  
action : 

1. T h a t  t h e  plnintiffs cntcred into possession of tlie l ) r ( ~ i ~ i i w ~  (lwrril)e(l 
in t h e  foregoing :~g.reciliel~t on  or about 1 May, 1929, :ii tl paitl tlit, r e ~ l t  
fo r  said premises a s  stipulated ill said :~greement  fo r  the year.: 1029, 
and 1030, respectirely, to w i t :  tlic sum of $3,000, fo r  each yc,nr, i l l  

accorclance ~ i t h  the  proris ions of pnrograpli 1 of sai(l  a:~et~iiiellt. 
I". T h a t  f r o m  the ol)eiling of the  tobacco scllillg sc:~soii of 1!)::(! to :30 

December, 1930, the plaintiffs sold i n  t h e  wurt~liousc 1or:~tml 011 said 
lmmisee,  :it farniers '  first sale, i:dST,000 poulitls of tol)ncco; n ~ l ~ l  tltlrt 
1)l:iintiffs h a r e  not paid to tlcfentla~lt the  sum of $2S7.(10, due :IS ntltli- 
t ional wilt  n~ ldc l -  tllc p ror i s io i~s  o f  pa ragraph  I of s:litl ngrcmwlit.  

3. T h a t  tlie warehouse located on the prerniscs tle:;c.ril)etl ill wit1 
ngreelnent was totally destroyed by fire on 20 I k c c ~ n l w r ,  1930;  tha t  
ulitler tlie p ror i s io~ls  of paragr:~pIi  4 of said ngrc3eiiic>~it, the  lc,nw for  
said 11rcniises contailled tlicrein, ter~iiiiiated a t  said data; ant1 that  tlicx 
tobacco selling season f o r  the year  1030, hail not closet1 :it the tl:~tcl of 
said fire. 

T h i s  action nriscs out of a contra\-ersy bct,wcc~i the  1)lnintifli ant1 tlio 
tlcf~>nd:mt as  to  v l la t  amount  if a n y  sliould be p i t 1  to  tllc 1)laiiitiffs by 
t l i ~  tlefc,~ltla~it u ~ l d c r  tlic p r o v i e i o ~ ~ s  of 11aragr:ll~li 4 of tlie a g r i 5 ~ m ~ ~ ~ l t .  

r 7 1 1 i c x  rour t  \\.as of o p i ~ ~ i o ~ l  tha t  said :rgrocment coiitel~iplatc:tl tllnt thc 
rc~lltal c.o~ltract co~i tn i i i c~ l  therc>i~i slioultl b ( ~  construct1 ;I.: a r c j ~ r t ~ ~ l  1)y 
tlic nloiitli a11d t h a t  011 the facts  :rdniittetl in the plcntliiigs the pl:~ilitiiis 
a r c  entitlod to  recover of the clc~fcnt la~~t  the sum of $1,6,30.33: 10.:: t l ~ v  
S U H ~  of $2S7.00. 

Fro111 judgnicnt t h a t  plaintiffs rccover of the tlcfendriit the ,sun1 of 
$1,393.33, n.itll i~ l te res t  froin 30 I k c c ~ l i l ) t ~ ,  1030, :rnd the  c0.r- of tllc: 
arrioll, thc~ t l c fc~~ldn~i t  ap11e:rled to the Suprc>li~e Court .  
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C o ~ r o x .  J .  T l ~ e  r ights  and  liabilities of the  partics to  this  action 
must be dctcrinined iri accordance wi th  their  agreement, which is  i n  
~vr i t ing ,  aud  not ill accordance with the statute, C?. S., 3358, or with t h e  
coimno~i   la^. T h e  validity of t h c  j u t l g m e ~ ~ t  i n  the  action involves the  
construction of paragraph  4 of the agreement entered into by and  be- 
twwit the, llarti": on or  n1m11t 1 May. 1929.  T h i s  pnr:~grapli is as  
fol lo~vs : 

"4. I t  i.: fu r ther  agreed tha t  ill the cl-c~it the building llcreinl~cfore rc- 
ferrctl to i;liall I)e si~l)stniltially or totally destroyed by  fire, then a just) 
llortioii of t l ~ v  r m t  slinll he. l~a i t l ,  ant1 tllis lease then terminate, pro- 
vitlctl, 11on-c\-c.r. tllat if a firc occdnrs aftt ,r  the close of the tobacco SORSC)II ,  

then tlic p a r t y  of the  first 1):irt hcr('ii1 sllnll not bc called npon to rcfu~lel 
a n y  par t  of the rents pnid." 

T h e  lmiltlinp w f ~ w r v l  t o  ill this  parngrapll v a s  ;I tobacco ~vnrehousc 
ilcsiguc.tl niill wct l  fo r  t l i t~  sale of toliacco tluring the  tobacco selling 
2w:~ .sc~~~.  TIi(. w ~ i t  f o r  t l i ~  1)rcnlises f o r  car11 year  of the  term of tlic 
lt,nsc, Ivaq tluc~ atid lxtynl~lc on 1 5  Sel)tcmbcr, 1 October, 1 5  October nntl 
1 iYo~-c.mber of s:ii(l gear. T h e  courts xi11 take judicial notice of t h e  well 
linon-11 fact tlint tlie tol)acw sc~llilig P C ~ P O I ~  of each year  i n  East(1rii 
S o r t h  (I'nroliiia l~cgiirs :~ l )ou t  1 Scptc>rt~ber :111tl closes about 1 Frl1rn:lry 
of the. follo~\-iiig y n r ,  tha t  thc : ~ n n u n l  crop of tobacco is sold chiefly 
t l ~ i ~ i i i ~  th? iiio~itll.: of P q ~ t c n ~ l ) c r ,  October n11t1 Nowrribcr, nnd thnt  only 
a small lmri1.111 of the prop is sold tliwii~p the  n i o ~ ~ t l l s  of December and  
J a n u n y - .  The, uotc,< csecutc(l by  t h e  plaintiffs and liaynble to the defend- 
niit niaturcvl tliirillg the  season, tlic last iiotcl falliilg tluc on I Sovernl)ei.. 
IT V;IS i i l i~ i i i fo~t ly  t11e intei l t ioi~ of t h  p:lrfies to this ngrec~ncrit ,  :IS 

.slio~~-il  1,:- t l ~ e  l ~ i v ~ i s i o n s  of pwngra1)h 1. ( 'omtrued ill the light of all  
the  I i r c ~ ~ i ~ i v i ~ ~  of snit1 ngrccinciit: t h a t  if the  ~ ~ x r e h o u s e  locntcd on the  
p r c m i v ~  tl(,sc.ribctl in  the :rgreemc3ilt shoultl bc tlestroyetl by fire before 
the n i ~ r c ~  t~swnte t l  11- tlic I ~ n r t i e  of the  wcond p a r t  i n  payment of the  
rent  f o r  the :-car i n  nllicll the fire occurred, Twrt due  and p i t l ,  niitl 
before the  clow of t i ~ c  to1):lc~o selling wason f o r  that  year. then and i n  
tha t  e v c ~ i t  the 11;trties of t l ~ c  seco~itl p a r t  ~ h o u l d  p a y  to the  p a r t y  of the 
first 1):irt onlv n j u t  portion of t h e  rtwt fo r  ~ v h i c h  the  notes were ese- 
c.utt~1. rl-liiir~ is 110 1 ) ~ ~ ~ - i ~ 5 i ~ n  i n  t l i ~  : ~ g r e ~ ~ ~ m i t  f o r  R re f l l i~d  hy the p : ~ r t y  
of t 1 1 ~  f i n t  l ~ n r t  to the p a r t y  of the sccond par t  of a u y  sum i n  the event 
tlie n - a r ~ ~ l ~ c ~ n v  was ~ I ~ s t r o , y c ~ I  by fir?, d u r i i ~ g  t h e  tolx~cco scllilrg sr:~son 
of all:- y : t r  i~icludt,tl i n  the t c rm of the  leas^, : l i d  a f t e r  tlie notes v c r e  
tlnc aiitl paitl. I t  is  c s p r e ~ s l y  1x-o~-idetl tha t  if a firc ocrurs nftcr the  
elow of the tol):lcco selling season of a n y  year  included i n  the t c r n i  
of the. I (  n.cl, t l ~ c  1):wty of the first p a r t  s11:tll not be cnllcd upon to r e f u ~ ~ t l  
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a n y  p a r t  of the  rent  paid f o r  the preceding year. T l  is proviso docs 
not enlarge tlic liability of thc  p a r t y  of the first pa r t ,  or confer upon 
the  p a r t y  of the  second p a r t  a r ight  to recoT er a n y  par t  of tlic rnlit paid 
dur ing  t h e  preceding tobacco selling season. 

There  is  error  i n  the judgment  which is founded up011 the court's 
opinion t h a t  the agreement contemplated a rental  by tlic> montli. 

On the facts  admit ted i n  the pleadings, the plaintiffs a rc  iiot t~ntitlc(1 
to  recol cr of the defendant a n y  sum as a refund f o r  the relit paid fo r  tlw 
year  1030. T h e  defendant is entitled to  recorer of the  plaiiitiffq the  
sum of $287.00, with interest f r o m  30 December, 1930, m d  the  cost.; of 
the  action. T h e  action is  remanded to tlic Superior  Court  of T\':~ynrl 
County t h a t  j u d g n ~ e n t  m a y  be entered i n  ncrorclmice wit11 thi. o l ~ i i ~ i o ~ l .  
The judgment is 

Reversed. 

13. R.  JOHNSON v. HOFFLER AND BONEY TRANSFER COJIPAST. 
A CORPORATIOX. 

(Filed 22 March, 1933.) 

1. Jury A d-Plaintiff is entitled to question jurors in gol3d faith relatire 
to their connections with liability insurance companiw. 

In  a n  action involving negligence in causing an automobile colli~ic)il, 
counsel for plaintiff is entitled to ask the jurors nhether they are  cow 
nected wit11 any liability insurance companies when such qne+tiunr a le  
asked in good faith and solely for the purpose of ascertnini~ig nliether 
the jurors are affected by partiality or bias, and whetl~er good faith is 
exercised must ordinarily be left to the sound discretioil of tlie tlial couit. 
and in this case defendant's objections to the questions are  not cu.;tnined, 
there being nothing in the record to show bad faith. 

2. Highways B o-Xonsuit is properly refused where more than olie 
inference can bc dra~rn from evidence on issue of contributory neg- 
ligence. 

I n  this action to recover damages resulting from a collision on a high- 
way there mas evidence tending to show that plaintiff ran his nutvmobile 
into defendant's truck which was parked across the haid surface a t  ail 
angle nitliout lights. Defendant moved for a nonsuit 011 tlie ground 
that plaintiff could have seen the truck and would have avoided the in- 
jury had he used due care: Hcld ,  tlie motion as  of nonsuit n-ns l~rogerly 
refused, since more than one infwence could be drawn from the evidence 
:IS to nliether plaintiff n a s  guilty of contributory negligence. 

 PEAL by defendant f r o m  Daniels, J. ,  a t  September Term,  1932: of 
XIRTIX. SO error .  

T h i s  is a n  action to recover (lainages fo r  ill jury to person and  prop- 
erty, g r o ~ i n g  out of a collision of the plaintiff's ca r  with a t ruck owned 
by tlie defentlant aiid operated by its employees. 
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The plaintiff offered evidence tending to show that on 3 Sovember, 
1031, between eight and eleven o'clock a t  night he was traveling south- 
ward in a Chevrolet car on Highway No. 40 between Wilson and Fre- 
mont a t  about 35 miles an  hour ;  that  his lights were burning; that his 
car was on the right side of the pared road and was under control; 
that h~ could have stopped within the range of his lights; that the 
defendant negligently left its truck, more than 26 feet in Iengtli, stand- 
ing diagonally on the highway without lights; that its flat body was 
thirty-eight inches from the ground and extended more than eight feet 
behind the rear axle; that by reason of the defendant's negligel~ce his 
car struck the truck and was badly damaged and that  he n a s  seriously 
and permanently injured. 

The  defendant denied negligence, denied that the truck had obstructed 
the part of the highway on which the plaintiff should have been travel- 
ing, and alleged that owing to a sudden and unexpected break ill the 
electrical apparatus the front and rear lights went out and the truck 
rolled to the left side of the road onto the shoulder, leaving n small part  
of the body on the pavement; that  an extension dash light, still burning, 
was affixed to the rear of the truck;  that the defendant was in no respect 
negligent; and that  the collision and consequent injury were due to the 
contributory negligence of the plaintiff. 

Issues of tlie defendant's negligence, the plaintiff's contributory ~iegli- 
gence, and damages mere ansvered in favor of tlie plaintiff, n i ~ d  the 
defendant appealed. 

11'. S.  1T.'ilXi~~son, R. D. Johnson and Coburn LC. Coburn f o r  appcl lanf .  
J .  C'. S t n i f h ,  H u g h  G. Norton, and A. R. Dunning for apycllec. 

A\n.i~rs, J. F o r  the purpose of ascertaining whether the j u v  was 
affected by partiality or bias, couiisel for tlic plaintiff inquired whether 
any juror represented an automobile liability insurance coiupaily or any 
iiisurar~cc company, or worked for an agent of either of such companies, 
or had sold liability insurance. The  defendai~t's objection to the eT idence 
n a s  overruled. We find nothing in the record to indicate that tlie ques- 
tions n.ere asked in bad fai th or from improper motives. When such 
questious are asked in bad fai th a recovery by tlie plailitifl should uot 
be allowed to stand; but whether good fai th has been eserciscd is a 
matter which must ordinarily be left to the sound discretion of the trial 
court. Featherstone v. Cotton Mills,  159 N .  C., 420; Goss I.. lTyillia~n.\, 
106 1L'. C., 214, 223. I n  Fulcher v. Lumber  Co., 191 S. C., 4OS, it is 
said:  "We cannot hold, where an attorney for a party to an actio~i, ill 
the performance of his duty, and in the exercise of liis r i g l~ t ,  as sucll 
attorney, inquires of jurors tendered to plaintiff, if any of them sustai~is 
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such relation to a n  association or corporation, not a p a r t y  t o  the  action, 
1~Iiic11 lie bno~r-s o r  i n  good f a i t h  belieres has  a n  interest i n  the  re rd ic t  
a h i c h  m a y  bc rendered, by reason of a contract,  indenmifying the  ad- 
~ c r s e  p a r t y  f r o m  loss by rcnson of such wrd ic t ,  ns would rcndcr the 
juror  inco~nlwtcnt  if such associntioll o r  corporation was a p a r t y  to  the  
: ~ c t i o ~ l ,  tli:it the inqui ry  is i n  itsclf so prcjudicinl to defendant t h a t  de- 
fciidniit is oiltitled to  h a r e  a n  advcrse verdict set aside and the  judgment 
i ~ c w r s e d  f o r  this  reason alone. The association or  intlcmnitg company 
is iiot o r d i ~ l a r i l g  n proper pnr tg  to the a d o n ,  Clark 21, Bonsnl ,  157 
S. C., 270 ;  it  has, I ~ o ~ r c ~ e r ,  such ail intercst i n  t h c  rcsult of the action 
tliat 110 agent o r  crnployce call be held a competclit ju ror  to pass upon 
the  issues b e t w e n  the  plaintiff and the  defendant of r-cord. Plnint i f f  
is cntitlcd to l m o ~ v  before the  ju ry  is ~mpa1ie l (d ,  v h e t k c r  a n y  ju ror  is  
all agelit of sucli n corpornt io~l ,  (11, a nie11111ei~ of ~11c11 VI a s ~ o c i ~ t i o i l . "  
r 1 111~  f i r ~ t  en esecptions are, therefore, 07 errulctl. 

Tlic3 motioii f o r  nonsuit is  ~ v i t h o u t  nwri t .  It i s  fo~untlc I on  the  thcovy, 
iiot tha t  t h e  is  no evidence of thc d e f c ~ i t l a ~ ~ t ' s  ilcgligei~c~c, hut t h a t  the  
~)laiilt iff 's negligence n n s  the  1)roximate cause of his  in jury .  T h e  de- 
fcndailt coiltcllds ns n mat te r  of common I n ~ o n l ~ d g c  thnt  t h c  plaintiff 
co111tl 11ot l i a w  tlrircn his  ca r  u ~ d c r  t h e  c o i ~ d i t i o i ~ s  tlrscribccl 11y hiill 
~ r i t l iou t  seeilie. the t ruck i n  t ime to n re r t  the collision by tlic cxerciw 
of t l w  c a w .  T h i s  position is talic?~l i n  t l isrcpr(1 of tho fact  tliat mnre 
tl1:111 O I I C  i n f c w ~ l ~ e  111ay d r n ~ ~ l i  f r o m  tlio t c s t i l n o ~ ~ y  ~ ~ i t l  of the fact  
t11:lt i t  \\.a; pcrmissihle f o r  tlic jiiry to f i~ id ,  a s  thc ~ e r r l i c t  cstnl)lislic~.;, 
thnt the lh i i i t i f f  x n s  not iicgligcnt. 

l'licre is  :in csccption to onc clause in  tlie instruction: g i ren  tlic j u r y  
b ~ i t  i t  i.: $0 obriously ui~tc,nnblc as  to  rcquire no tlisciirsion. Tlic (#:IS(, 
was c~:~rc~ful ly tried ant1 the  t l c f d a n t  was given the ful l  h n c f i t  of 611?11 

p r i ~ ~ c ~ i p l c s  of l a ~ r  as  were applicable to i ts  defelisc. 
S o  error .  

STATE r .  D A S  HAI1RIS. 

(Filccl 2'7 March, 1933.) 

Cl'iminal Law L c-The rrpularity of the trial in the lower court is 
presu~llcd, wit11 thc burilcn on appcl la~~t  to show prcjndicinl crror. 

TVl i tw  the allcg:~tions in ~1efci1CI:lnt's lnotion for a llcm\r trial for mis- 
co11t111c.t nifccting the jury niitl the solicitc~r's nfiidavit filed in rcsponsc 
tllcrcto arc conflicting :is to  ~ r l l e l l~cr  tlic jury kncw of tlic alleged mis- 
rondnrt, ant1 thc trial court overrules tho motion \rithout fintlii~g tlic 
filcts, tllerc bci11g I I ~  rcxqncst tlicrcfor, tlic Snl~rcme Court \rill not nttru11)t 



to find the facts from the conflicting averments, but it  will l!resume that 
the trial court found facts supporting his action, and his judg~nei~t  re- 
fusing the motion for n Iirw trial will be upheld, the rcpnlnrity of the 
trial bvirr. presumed \\.it11 the burden on appellant to  slion- pwjndicial 
Lxrror. 

~ P E L L  by clcfeiltlailt f r o m  Sinelair, J . ,  at  Deccmber Term,  1932, of 
R-.\I<E. SO error .  

, I lie tlefcnclant was i~ id ic ted  ai~cl coilr-ictecl of I ~ T  ing  cnrn:ll l<~io\vletlge 
of a female child under  the  age of sistwil years, ill breach of ( ' .  S., 4%O!). 
F r o m  t h e  judgment proiiounccd he  appealed. 

h ~ a i s ,  J. Tlie escept ioi~s t:lkei~ by the tlefpidailt ,  t l i i~i i l ia t ing thaw 
ullirll  a r c  formal, rclatc. to a11 itreitlt~lit ~ ~ h i c l i  ocrurred duriiig tlic trirll. 
A \  v i t i ~ e s s  f o r  thc S t a t e  testified on the  cro.s-csanii~~atioll  that  hat1 
rcported the  defendant's conduct to t h c  cllief of police a t  the ~ ~ q u c s t  
of tllc girl's motlier. T h e  infercmx n as that  t h e  request liatl bevii (YII I~-  
i n i i ~ ~ i c a t c d  to the  ni tness  by letter.  I n  arguing thc cage to tlle j u q  tliv 
tlcfendaiit'r counsel refcrretl t o  the fact  that  110 lcttcr 11:111 b t e ~ i  i i ~ t r o -  
d u c d  and  tha t  no esp la~mt io l l  of its absence liatl heen matlt.. 'Tlit, court 
took a rccrw unt i l  tlic ilcxt niorlling, and  v11(w it  ~ ~ C O ~ I T . ~ I I C ~  tllc solicitor 
g a y e  the opposing counsel a letter a r ~ d  ~ e l ~ l ~ r l i c t l ,  "Tlicrc i. tlic letter 
refcrred to i n  your  speech to tlic ju ry  yesterday." I t  1s ilot biion 11 that  
:lily member of tlic ju ry  heard  tlic reillark. 

. \fter t h e  r-erdict n a s  a~ l i iou i~cwl  the cl<fenclar~t matlc :I 11loti011 for  :L 
ircu t r l d  a i d  set out i n  v r i t i ~ ~ g  111s xersioll of the  t raninct iou,  >~litl  the 
solicitor filed ail opposing aKida\ i t .  Thc. court o ~ e r l u l e t l  tllc clefentl:rl~t's 
~ l l o t l o ~ l ,  to n.hicl1 cseeption TI a \  entcrctl. a i ~ d  ~ I . O I I O U I I C ~ ~  jiitlgnit'llt. T11(2 
tlcfe~idalit  excepted :md a p l ~ ~ a l c d .  

Tlie regular i ty  of the t r i a l  i b  p rc~ul i i cd  aud  the burdeli I.; iil)on tllc 
a l~pe l lan t  to  s l l o ~  prcjutllci,~l error .  ( J i l c I t h  1 % .  lq'lrtth, 175 S. C.,  694;  
Il icl~rrls c .  R. l?., l b 4  N. C., 324 ;  lL'a11 Is r .  L u p f o u ,  193 X. C., 425. T h e  
allcgntions made  i n  the lliotiori fo r  a lieu t r i a l  :ciltl those i n  tllc affidavit 

the lctter was kno~vii  to  tllc jury. 111 o \ e r r u h g  tlie lllotioli for  :r lie\\ 
t r i a l  the court presumably fouild the  facts  against the tlefcnda~lt's coii- 
t c ~ i t i o l ~ .  I11 ( ' O I ~ I I ~ ~ A S ~ ~ H C I ~  o f  R P ~ C I ~ I I C  1 % .  I t e n l f y  ( ' I ) . ,  cillte, 123, it  \ \ a s  
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said, "Tlie court  found  110 facts, but  i n  the  absence of ri request t o  th i s  
effect by tlie appellant,  we mus t  assume tha t  the  judgment is  based upon 
such facts  as  a r e  essential to  support  it." Likewise in Holcomb r.. 
Ho lco t t~b ,  102 S. C., 601:  " I n  the absence of such finding, i t  is presumed 
tha t  the judge, upon  proper evidence, found facts  suffi~:ient to  support  
his judgment. alIcLeod v. Gooch,  162 N .  C., 122. Hence, there  is  notli- 
ing  for  us  to review. Osborn  v. Leach,  133 N .  C., 428. 'We do not con- 
sider affidarits fo r  the  purpose of finding facts  ourselvc~s in lnotioils of 
this sort.' Gard iner  v.  N a y ,  172 IT. C., 192. I t  would have been error  
fo r  tlie judge not to  have fouiicl the facts, had  he been ~ ~ p e s t e d  to do so. 
JfcLeot l  c. Gooch, supra.  But lie is  not required to make, sucli finding in 
tlie absence of a request by some of t h e  parties. L u m b e r  (lo. v. B u h m a n n ,  
160 S. C., 3 5 5 .  See  S o r t o n  c. J l c L a u r i n ,  125 X. C., 18.5, fo r  fu l l  dis- 
cussioi~ of the subject." W e  find 

K O  error .  

E'LOIIENCE KELLY RIcGEE v. COKTISESTBL LIFE I SSURASCE 
COMPANY. 

(Filed 22 March, 1933.) 

Insurance J +Evidence of payment of premium lield insufficient to  
be submitted t o  tlie july i n  this case. 

E~idence  tending to show that a person other than t11e insured lhm?cl 
in an cnrelope, adcllessed to tlie insurer and bearing the  sender's return 
nddress, cash equal to the semiannual premium on insurd ' s  policy of life 
insurance, witl~out more, is lield insufficient to be submitted to tlie jury 
on the question of payment of the premium. 

CLAXI~SOS, J., dissents. 

APPEAL by defei~(innt f r o m  Grat ly ,  J., a t  Second Scptwiber  Terin,  
1932, of I~ARSETT. 

Civil actioii to  recoT er 011 a l i fe  i i~surai ice policy. 
Af te r  receiving several letters ( lur ing the summer a1 d fal l  of 1DJ 1 .  

calling his  attelltioil to  the fact  tha t  the  policy i n  sui t  had  1:~pscd for  
nonpaymc~i t  of prrrniums, nntl suggestilig tha t  applicaticln fo r  rciiistate- 
l i i e ~ ~ t  be filed, the assured, I I o n a r d  K. NcGcc, did, 011 5 I>cc~inber ,  1931, 
T\ it11 tlie asietai ice of the then local agent,  R. E. Davis, cwxute applicn- 
tion for  rci i~stateinent .  Tlie assured was killed i n  a n  autoinobile accident 
four  days thereafter,  beforc h i s  application 11nd been acted ulwlr hy the 
tlefcndnnt company. 



X. C.] SPRING T E R X ,  1933. 425 

The father of the deceased testified that  he paid the semiannual 
premium of $24.02, due 13  May, 1931, on 6 June, within tlie 30-day 
period of grace, by placing two $10 bills, four $1 bills and two cents 
in an  envelope addressed to the company a t  Saint  Louis, 110.) n i t h  his 
return address thereon, and mailing the same in the United States post- 
office a t  Angier, N. C. R. E. Davis corroborated this testimony. 

Upon this evidence, the jury found that  the premium of $24.02, due 
on the policy in suit, 13  May, 1931, was "paid to and received by the 
defendant company on or before 13 June,  1931, as alleged in the com- 
plaint." I f  this be true, the policy Jvas in  force a t  the time of the death 
of the assured. 

Judgment on the verdict for plaintiff, from which the defendant ap- 
peals, assigning errors. 

Dupree & Strickland a~zd J .  R. Baggett for plaintiff. 
l'oung (e. Young for defendant. 

STACY, C. J. The case turns on whether the semiannual prenliuni of 
$24.02, due  1 3  May, 1931, on the policy in suit, mas paid within the 30- 
day period of grace. We agree with counsel for defendant that  tlie 
evidence is not sufficient to go to the jury on this question. 

The mailing of currency in an envelope, addressed to an insurance 
company, with return address thereon of one other than the assured, 
and with nothing therein to indicate what i t  is for, nothing else appear- 
ing, will not suffice to show payment of premium due on a particular 
policy. 

This accords with the general holdings on the subject. ,Innotation, 
47 A. L. R., 886, 48 C. J., 594; Campbell v. Supreme Lodge, 47 N. E. 
(Xass.) ,  109; Gurney v. Ilowe, 79  Mass., 404; Crane v. Prat f ,  78 Gray, 
348; Donald v. Ins. C'o., 4 S .  C., 321; 3 Couch on Insurance, sec. 601. 

T o r  are our own decisions a t  variance with the general rule. Coile v. 
Conz. Travelers, 161 S. C., 104, 76 S. E., 628; Holloz~'e21 v. INS .  Co., 
126 K. C., 398, 35 S .  E., 616; W7hifley v. Ins. Co., 71 K. C., 4SO. The  
motion to nonsuit should have been allowed. 

Reversed. 

CLARI~SOX, J., dissents. 
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IIAISY V. KOOSCE ASD HEN HUSLIASD, F. P. I i O O S C E ,  V. H E N R Y  Ii. FORT. 

(Filed 29 March, 1033.) 

1 .  J101'tgngc.s H g-Vnclchr facts of this case order  tha t  bidder nt sale 
u n d c ~  clecrce of fo l* t~ losnre  l r ~ n k e  cash deposit held valid. 

TTllcrc ul~tlcr decree of foreclosure the l:u~ds hare bem repeatedly re- 
sold untlcr the l)rorisiolls of N. C. Code, 2301, and the c+ommissioners in 
their rolwrt of the sistll wsnlc call the court's :lttention .:o the number of 
resilles :111d snygrst that the demands for resale had not been made in gootl 
f ' ;~ith h u t  to hi~ltlcr and dc'lay the plaintiff: .Held ,  the court has the power 
in  its diwwtion to order u l m ~  tllc hearing of the report 1-hat the last and 
11i:llcst Ikltlcr a t  f u t l ~ r c  salt's be reqnired to deposit twtnty-fire per cent 
of the :~nlornit of his bid in cash or securcxl by bond t , ~  show his good 
faith. .Ilc,rtriitlcr r ' .  I ~ o ~ r l ,  o i i t c  103, cited and clistinguishcd. 

2. JIortgngcs H 11-Ordcr of rcsalc under sec. 2591 relrnses bidder at 
prior salc  froni liability. 

Where the last :~nd  highest bidder a t  n sxle of lands under decrce of 
forcc.low~,c 11i1s bccxll required under order of court to tleposit a certain 
1)cr ec3i~t of his 11itl i l l  c :~sh to show his good faith, he : s  entitled to re- 
cei~cx hi:: dqrosit t ~ c l c  IIIXIII the enterill:: of al] order of resale by the clerk 
u11t1c.r tllc l ~ r o ~ i s i o ~ i s  of S. CI. Codc, 2301, UDIIII  the placin;; of an advanced 
bit1 ;111(1 c;1::11 tlcposit by :rnothcr. 

, ~ ~ T I : A I ,  11y plai~i t i f fs  f r o m  l l n l  ris, J., a t  December Term, 1932, of 
C . \ n ~ r s i w ~ .  -\firmecl. 

r 7 I l l i s  is a11 actioil to  recover jutlgineiit on a note f o r  $15,000, wliicll 
was csccutctl by the tlcfe~idailt  ant1 payable to tho plaintiff, Daisy V. 
I<oonce, aiitl f o r  the foreclosure of a mortgage by which the  defeiitlant 
c ~ ~ l ~ e \ - c ~ l  tn the $:lid plaintiff tlie land tlcscrilwtl thcrcili to sccuw the  
payii~eiit  of w i d  ilote a t  i ts  matur i ty .  

Tlic a c t i o ~ ~  was begull i n  the Superior  Court  of Cartei-ct C o u ~ i t y .  A\t  
Dcccm1)cr Term,  1031, of snit1 court,  jutlgineilt was rc idered  that  the  
l)laintifi' Il:~ie- T. Iiooncc~, rocover of the  tlcf'e~~tlaiit the Eum of $15,000, 
with i ~ i t e r c < t  froin 1 J : i~ iu :~ry ,  1030, a l ~ d  tlic costs of tlie action. It was 
f u r t h w  ortlcrcd :uid tlecrectl in said jut lgi lx~l t  t h a t  if tllc same was not 
p ; ~ i d  ~\.it l l i i l  th i r ty  dnys f r o m  tlic d:ite of its reudition, t l ~  c o m i ~ ~ i s s i o ~ ~ ~ r s  
appoi~l tct l  1,- tlie court fo r  tlint l)urpose, :iftcr due aivert isemcnt  as 
rcquiwtl by law, shoultl scll tllc lailtl tlescribed i n  the  mortgage a t  tlic 
courthouse door i n  Cnrtcrct County, to tlic liiglieet bidder fo r  cash, :111tl 
report  said sale t o  the  court f o r  confirmation. 

P u r w a ~ l t  to tlw ordcr i i~ld ( l ( , ( ~ r ~ ( ~  ( ' o ~ ~ t : ~ i ~ ~ t ' ( l  ill w i d  j u d g l t ~ ~ l i t ,  tlie 
coiunlissioiiers nanled therein, filed their  report i11 the Superior  Court  
of Cartcrct County, showing tha t  tliey llad offered the  land  described in 
t11p nlortg:lpcl f o r  s :~ lc  a t  tlic courthousc~ tloor ill Cartcrct  County, oil 2 
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Nay ,  1932, nhen and where the plaintiff, Daisy V. Koonce, was the last 
i ~ n d  highest bidder in the sum of $2,010. The  commissioners reported 
that  the said sum of $2,010, was, in their opinion, a full, fa i r  and ade- 
quate price for said land at the date of said sale, and recomlilendcil that 
said sale be confirmed by the court. 

After the said report had been filed, and before the said sale had been 
confirmed, a resale of the land was ordered by the clerk of the Superior 
Court of Carteret County, under the provisions of S. C. Code of 1931, 
section 2591. This resale was had on 30 Xay ,  1932, when the plaintiff 
Tras again the last and highest bidder in the sum of $4,000. The com- 
missioners reported this sale to the court and recommended that the 
sale be confirmed. 

After the said report had been filed, and before the said sale had 
been confirmed, another resale was ordered by the clerk of the Superior 
Court of Carteret County, under the provisions of N. C. Code of 1931, 
section 2591. This resale was had on 27 June,  1932, nhen  F. R. Davis 
was the last and highest bidder in the sum of $4,500. The commissioners 
reported this sale to the court, and recommended that the sale be con- 
firmed. 

After the said report had been filed, and before the said sale had 
been confirmed, another resale was ordered by the clerk of the Superior 
Court of Carteret County, under the provisions of S. C. Code of 1931, 
section 2591. This sale was had on 25 July,  1932, when F. R. Davis 
was again the last and highest bidder in the sum of $5,300. The  com- 
missioners reported this sale to the court, and recommendecl that the sale 
be confirmed. 

After the said report had been filed, and before the sale had been 
confirmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County, under the provisions of N. C. Code of 1931, section 
2591. This sale was had on 22 August, 1932, when F. R. Davis m s  
again the last and highest bidder in the sum of $5,900. The commis- 
sioners reported this sale to the court, and recommended that the sale be 
confirmed. 

After the said report had been filed, and before the sale had been 
corifirmed, another resale was ordered by the clerk of the Superior Court 
of Carteret County, under the provisions of S. C. Code of 1931, section 
2291. This sale n a s  had on 19 September, 1932, vhen  F. R. Dar is  was 
again the last and highest bidder in the sum of $6,350. Tlie commis- 
sioners reported this sale to the court and recommended that the sale be 
confirmed. 

After the said report had been filed and before the sale had been 
confirmed, another resale was ordered by the clerk of the Superiol. Court 
of Carteret County, under the provisions of K. C. Code of 1931, section 
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2591. This sale was had on 17 October, 1932, when F. R. Davis was 
again the last and highest bidder in the sum of $6,850. The commis- 
sioners reported this sale to the court and recommentled that the sale be 
confirmed. 

I11 their report of this last sale the commissioners called the attention 
of tlie court to the number of resales of the land which thrv  had been 
ordered to sell, each of said resales having been made under an  order 
of the clerk of the Superior Court of Carteret County, made by him 
under the provisions of N.  C. Code of 1931, section 2501, and suggested 
that the demands for such resales had not bclen made in good faith. but 

u 

had been made a t  the instance of the defendant in order. to hinder and 
delay the plaintiff in collecting her judgment against t h ~ ?  defendant. 

This report of the commissioners was heard a t  0ctob.r Term, 1931, 
of the Superior Court of Carteret County, when and where a n  order 
was entered in tlie action as follows: 

"This cause co~ning on to be heard, and being heard before his Honor, 
Clayton lfoore, judge, upon the motion of T. D. MTarren and R .  
Nunn, commissioners heretofore appointed herein, for authority to re- 
quire the last and highest bidder a t  the sale of the lands ordered to be 
sold by then1 herein, to deposit as evidence of good fai th and to insure 
compliance with the terms of sale by such bidder, if declared the 
1mrrliaser of said lauds, tlie sum of 25 per ccwt of such I~ id  : 

' , I t  is cciisidered by the court and ordered that  said commissioners be 
and they are authorized and directed in future sales of said lands to 
require the last and highest bidder for the same to deposLt with the said 
cornn~issiolwrs a t  the time of sale an  amount equal to 25 per cent of 
such bid in cash, or 10 per cent of such bid in cash, and a good and 
sufficieut bond in the additional sum of 1.5 per cent, to insure com- 
pliance by snch bidder with the terms of sale, if such bidder be declared 
purchaser of said lands." 

After the said revort had been filed and before the sale had been 
confirmed, another resale mas ordered by the clerk of the Superior Court 
of Carteret County. This sale mas had on 14  November, 1932, when 
F. R. Davis was again the last and highest bidder in the sum of $7,400. 
Pursuant to the order of Judge Moore, the bidder, F. R. Davis, de- 
posited with the commissioners the sum of $1,850, in cash, said sum 
being 25 per cent of the amount of his bid. 'The commissioners reported 
the said sale to the court, and recommended that  the sale be confirmed. 

After the said report had been filed, and before the s a h  had been con- 
firmed, another resale was ordered by the clerk of the ;Superior Court 
of Carteret County, under the provisions of N. C. Code of 1931, section 
2501. This resale was ordered upon the demand of Joseph F. Markley, 
v h o  a t  the time of his demand for such resale, deposited with the said 
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clerk the sum of $415, in cash, as required by the statute. The said 
Joseph F. Markley did not deposit with the commissioners an  amount 
equal to 25 per cent of his raised bid for the land. Pursuant to the 
order of the clerk of the Superior Court, the commissioners advertised 
the lnnd for sale on Xonday, 12 December, 1932. Thereafter, F. R .  
Dal-is, the last and highest bidder a t  the sale had on 14  November, 
1932, made a demand, in writing, 011 the commissioners for the return 
to 11im of tlie amount of liis deposit with said commissioners, made 
pursuant to the order of Judge Noore. This denland was refused by the 
coniniieaioners who thcrcafter reported to the court the demand of the 
said F. R .  D n ~ i s ,  and their refusal of such demand. The comlnissioners 
req~es ted  the court to advise them in the premises. 

This report was heard by Judge Harris ,  a t  the December Term, 1932, 
of tlie Superior Court of Carteret County. On the facts appearing in 
the record, the court mas of opinion that the sale had on 14 November, 
1932, TI-as yacated by the order of resale made thereafter by the clerk of 
the Superior Court, and that F. R. Davis was thereby released and dis- 
charged of all liability as a bidder a t  said sale and is entitled to the 
i ~ t u r n  of hi:: deposit made pursuant to the order of Judge JIoore, a t  
October Term, 1932, of said court. 

From the order that  the commissioners return to F. R. Davis the sun1 
of $ l , S i O .  deposited with them by him as the last and highest bidder a t  
the wlc lint1 on 14 Sol-crnber, 1932, the plaintiffs appealed to the 
Sul".m? ( 'ourt. 

I ? .  . I .  S u n n  a n d  lTrarren cE Jt'arren for plainf i f f s .  
IT7. E. S ' t t o ~  for E'. 12. Davis .  

C ' o s l o ~ .  J. The only question presented by this appeal for decision 
by tlli.: C o u l ~  is whetller there was error in the order of Judge Har r i s  
qlirecting rile commissioners to return to F. R. Davis the sum of $1,850, 
tlepo~itetl nit11 them by him as the last and highest bidder a t  the sale 
n~aclc bp tlie comn~issioners on 14  Korember, 1932. This sum was de- 
posited b~ F. R .  Davis with the commissioners pursuant to the order of 
Judge Moore. This was a valid order, made by Judge Moore in the 
exercise of his judicial discretion. i l lcxander v. Boyd, ante, 103, 167 
S. E., -162, is ilot applicable to this order. I n  that  case, me held that  
where land  was sold by a trustee under the power of sale contained in 
a deed of trust, a requirement by the trustee that  the last and highest 
bidder a t  the sale deposit with him at the time of the sale, as an evidence 
of his good faith, and of his financial ability to comply with the terms 
of his hid. n sum equal to 2 5  per cent of the amount of his bid, was 
arbitrary nnd unreasonable. The  requirement was not authorized by the 
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terms upon which the power of sale was coiiferred upon the trustee, and 
deprived tlie mortgagor of the protection p r o ~ i d e d  by 1. C. Code of 
1931, section 2591. I11 the instant case, the requirement n-as made by 
the judge, after notice to tlie parties to the action, in tli. exercise of his 
judicial discretion, and was valid. There is nothing in the statute vhicll 
deprives the court of its power to prescribe the terms up011 which land or 
other property shall be sold under its orders, judgments or decrees. 

The  order of resale made by the clerk of the S u l w i o r  Court of 
Carteret County in the instant case, under the provisions of S. C. Code 
of 1931, section 2591, vacated the sale made by the ccmmissioners 011 

14  November, 1932. Pringle u. Loan Assoc*iation, 182 S. C., 316, 108 
S. E., 914. F. R. Davis, who was the last and highest bidder at said 
sale, and who as such complied with the order of Judge Moore, was 
released from all liability by reason of his bid, by the order of resale. 
Trust Co. v. Pozcell, 189 N .  C., 372, 127 S.  E:., 242. TTlien the resale was 
ordered by the clerk, lie was elititled to the return of his deposit. There 
was no error in the order of Judge Harr is  that the conm issioners 1-eturn 
to him the amount of his deposit. The  ordc~r is 

Affirmed. 

DAISY V. I iOONCE ASD HER H~SUASD,  'F. P. BOONCE, V. HESRT I<. FOIZT. 

(Filed 29 hfarch, 1933.) 

1. Appeal and Error A e-- 
Where the question sought to be presented on al111eal has become 

academic the appeal will be dismissed. 
2. Appeal and Error A d- 

Appeals from interlocutory orders entered in this cause nhich is still 
pending upon exceptions to commissioners' report of the sale of tlie lands 
are dismissed as premature. 

AITESL by defendant from Fvizzelle, J., at Chambers. in Snon- Hill,  
S. C., on 2 January,  1933. Appeal dismissed. 

Tliis is an  action to foreclose a mortgage executed by the d e f e n t h t  to 
secure his note payable to the plaintiff, Daisy V. K o o n c ~ .  

Pursuant to a judgment and decree rendered in the avtion at Decem- 
ber Term, 1931, of the Superior Court of Carteret County, and in  
obedience to an  order made by the clerk of said court, foi a resale, under 
tlie provisions of K. C. Code of 1931, section 2591, tlic commissioners 
appointed by the court advertised the land described in tlie mortgage 
for sale on 3 January,  1933. 
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0 1 1  29 Dcccinbcr, 1932, on tllc motion of the tlefentlant, an orclcr was 
~ n a d e  in the action by Judge Frizzelle, at  liis Chambers, i11 Snow Hill,  
S. C'.. by which thc con~missioners ncre  restrained from selling the 
1:~ild on 3 January ,  1933, or t1icrcaftc.r lmcling ml appeal by the de- 
fendant from an order made by Judge Harris, a t  nccember Tcrm, 1932, 
of tlie Superior Court of Carterct County. This order v a s  dissolwd and 
~ n c a t e d  by Jntlgc Frizzclle, a t  his C'11:1n1b(~s, in Snow Hill,  S. C., on 2 
January .  1033. 

The c.oinmi4oncrs offcrctl the land for sale 011 3 January,  1933, pur- 
suant to tllcir atlrertiscmcnt, mid thereafter filed with the court their 
report of .wid sale. The action is now pending in tlw Superior Court 
of Cartcret County, before the judge, on cxccption.; filccl to said report. 
These csceptions lmre not been coniiclcrcd or pnssetl upon hy thc judge 
of the Superior Court of Carterct County. 

The defendant appealed from the orclcr of Judgc Frizzelle, dated 2 
January,  1933, to the Supreme Court. 

R. -1. Su,211 mzd Il'nrren d T V a ~ r e n  for plainti f f 's .  
TT'. B. i_Cizolv for defendant .  

Cosron .  J. This appcal must be disnlissctl. Tllc qucstion as to 
11 hether there was error in thcx order of Judge Frizzclle dated 2 January ,  
1033, i*  non ncadcmic. I t  appears from the record filcd in  this Court 
that after the order signed by Judge Frizzclle on 29 Dccembcr, 1933, 
was dis~olrct l  and ~ a c a t e d  hy him on 2 January,  1033, the commissioners 
offered the land for sale on 3 January ,  1933, and tliercafter filcd with 
the court a report of said sale. The  action is now pcnding in the 
Superior Court of Cartcret County, before the judgc, on csccptlons duly 
filed to said report. 

T l ~ e  appeals from the order of Judge Xoore, at October Tcrm, 1932, 
and from the orclcr of Judge IIarris ,  at l)ecenibcr Term, 1932, of the 
S u p u i o r  Court of Carterct County, are prcmatnre. T h c v  orders arc 
interlocntory. There ha's been no final judgment in the action, con- 
firming the sale of the land described in the mortgage. Until such 
judgment has been rendered, this Court will not consider or pnsr upoii 
tlie questions of law discusscd on the argument and in the briefs filed 
on this appeal. See, however, the opinion, filed this day in the appcal by 
tlie plaiiltlffs ill this action. ( I l o u i z c c  1 % .  P 'or f ,  n iz f r ,  426.) 

Appeal dismissed. 
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S. B. P A R K E R  CORIPANY, A K D  OTHERS AS ISTER~ESERS, v. T H E  COMMER- 
CIAL BANK O F  H I G H  POINT,  N. C., T H E  CENTRAL T R U S T  COM- 
PANY O F  CHARLESTON, W. VA., T H E  UNION MORTGAGE AND 
INVESTMENT COMPANY, AKD E A S T  CAROLIR'A MOTOR COMPANY. 

(Filed 29 March, 1933.) 

Mortgages C d-Undel. facts of this case mortgagee is held entitled to  
rents and profits collected from land by receiver. 

While ordinarily a mortgagee is not entitled to the rents and profits from 
the mortgaged lands even after default, where the foreclosure of the land 
has been restrained, and a commissioner to sell the land has been ap- 
pointed by the court, and the land, pending the sale, hlis been placed i11 
the hands of a receiver, the rents and profits from the land collected by 
the receiver pending the action should be applied to th: payment of the 
mortgage debt as against the other creditors of the mortgagor where the 
sale by the commissioner brings an amount insufficient to discharge the 
mortgage indebtedness. 

APPEAL by the defendant, the Union Mortgage and Investment Com- 
pany, from Frizzelle, J., at October Term, 1932, of CRAVES. Reversed. 

This action was begun by the plaintiff, S. B. ParE.er Company, a 
judgment creditor of the defendant, East  Carolina Motor Company, to 
restrain the sale of land conveyed by said defendant to ~ t s  codefendants, 
the Commercial Bank of H igh  Point, N. C., and tht: Central Trust 
Company of Charleston, W. Va., as  trustees, to secure the payment of 
its note for the sum of $28,000, payable to bearer, and now owned by 
the defendant, the Union Mortgage and Investment Coinpany. Default 
having been made in the payment of said note, the land conveyed by the 
deed of trust had been advertised for sale by the defendant trustees, 
under the power of sale contained in said deed, on 13  October, 1930. 

The action was begun in the Superior Court of Criiven County on 
11 October,. 1930, and thereafter, on motion of the plaintiff, Geo. H. 
Roberts was appointed by the court as rectliver of the defendant, East  
Carolina Motor Company. The said receiver took p~~ssession of the 
land described in  the deed of trust, and of the building located thereon, 
and under the orders of the court collected the rents fcr  said land and 
building during the pendency of the action. 

At  May Term, 1932, of the Superior Court of Craven County, judg- 
ment was rendered in the action, by conscwt, that  thcb defendant, the 
Union Mortgage and Investment Company, recover of the defendant, 
East  Carolina Motor Company, on the note secured by the deed of trust, 
the sum of $12,000, with interest from the date of said judgment. I t  
was ordered and decreed in said judgment that the land described in the 
deed of trust, together with the building located thereon, be sold by the 
commissioner appointed by the court for that  purpose, and that the pro- 
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ceeds of said sale, when the  sale had been reported to and confirn~ed by 
the court, be applied to the payment (1) of the costs and espenses of the 
sale, and the unpaid costs of the action; (2) of the unpaid taxes on qaid 
land and building due to the city of New Bern, and the county of 
Craven; and (3 )  of the judgment in the action. I t  was further ordered 
that the remainder of the proceeds of said sale, if any, should be paid to 
the receiver of the defendant, East  Carolina Motor Company. 

Pursuant to the order and decree of the court, the commissioner ap- 
pointed therein, sold the land described in tlie deed of trust, together 
with the building located thereon, on 5 September, 1932, to the Netro- 
politan Realty Company, the last and highest bidder a t  said sale, in the 
sum of $12,000. This sale was duly reported to and confirmed by the 
court, and thereafter the commissioner conveyed the said land and 
building to the Metropolitan Realty Company, upon its compliance with 
its bid. After the payment of the costs and expenses of the sale, alld 
the costs of the action, and of the unpaid taxes due the city of Ken. 
Bern and the county of Craven, the commissioner paid the remainder of 
the proceeds of the sale, to wi t :  the sum of $3,200.59, on the judgment 
for $12,000, rendered in the action in faror  of the def_eldant, t l x  Union 
Mortgage and Inrestment Company and against the defendant, East  
Carolina Motor Company. 

There is now in the hands of Geo. H. Roberts, receiver of the defend- 
ant, Eas t  Carolina Motor Company, the sum of $1,219.05, which suin 
is the balance of the amounts collected by him, during the pendency of 
the action, as rents for the land described in the deed of trust and for 
the building located thereon. These amounts were collected by said 
receiver under orders of the court. H e  has paid out of said amoulits, 
under orders of the court, sums due for fire insurance premiums, ant1 
for repairs to the building, while the same was in  his possession. 

At  October Term, 1932, of the Superior Court of Craren County, tlie 
motion of the defendants, other than East  Carolina Xotor Compaily, 
that  the receiver be ordered to pay the said sum of $1,219.05 on the 
judgment rendered in this action at May Term, 1932, was heard by 
Judge Frizzelle and denied. I t  was ordered by the court that the receirer 
distribute said sum among the general creditors of the Eas t  Carolina 
Motor Company, whose claims had been filed and  appro^-ed. 

From this order, the defendant, the Union Mortgage and I n ~ e s t m e n t  
Company appealed to the Supreme Court. 

H. P. Whitehurst, R. E. Whitehurst and W .  B. R. Guion for plaintifl. 
1.Y. H. Lee and Moore & Dunn for defendant. 

CONNOR, J. There was error in the order denying the motion of the 
defendant, the Union Mortgage and Investment Company, and directing 
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the receiver nppoiiitcd by tlic court i n  t h e  action to clistr bute the  sum of 
iiiolley now i n  his  hnnds and collected by  11im d u r i ~ i g  the  pendeilcy of tlie 
: ~ c t i o ~ ~ ,  nu relits f r o m  the property conregctl to trustees b<v. the  defendant, 
Enst  C'21r01111a X o t o r  C'o~upany,  to .ecurc its uote rcritetl iii the  deed of 
t rn+t ,  ainong the gcilc~r:d creditors of t h e  Enst  Carolirin ;?lotor Company.  

Ortliliarily, ;I ~ i ior tgagee or creditor sc'curc tl by :I tlcctl of t rust ,  lins 110 

riglit to collect the rents or other  income f r o ~ r i  property coin-eyed by t h  
niortpage or tlectl of t rust ,  el-en a f te r  ilef:~ult i11 the payment of the  
.;ccuretl int lebtcdncs~.  T h i s  r ight  arises only a f te r  the  mortgagee or  
t ru- tcc lins talxw p o b ~ e ~ s i o n  of the p r o l ~ e r t y  conl-eyed hy the iuoi8tgnge 
or  tltctl of t rust ,  by coi~relit  o r  lnusunnt  to an1 order or tlecree of n 
conrt of colnpetcilt juriqtlietion; but, vlwre,  as  i n  t h e  illstant case, a 
r c c c i ~  cr np l~oi~ i te t l  by tlic court i n  nil actioil involriilg t h e  r ight  to fore- 
clo-e the 111ortgagc or dced of t rust ,  h a s  talien powession of the property 
ant1 collcctcd tlic r e l ~ t s  or income f r o m  the  property dur i  ig t h e  pentlencg 
of 11ic ; ~ c t i w ,  uilcler the orders of the court,  sucll rents  or income sllo~iltl 
be applictl as  n pngmcnt on the secured i~ldebtednc,is, w l ~ e r ~  the  amount  
renlizcd f r o m  tlic sale of tlic property is ]lot \uf icient  to pay  the  in- 
debted~iess or tlic jutlgmtwt fo r  the  same. 

I f  tlie 1~1v u c r e  otlicm\isc, a grave illjustice to tlie creditor ~ r o u l t l  
r ewl t .  

O n  the facts  a p p e a r i ~ l g  on the record ill this appeal,  tllc rents rol- 
lccted by tlie rccclwr,  should be applied a s  :I p a p e n t  o i tlic jutlgmcnt. 
T h e  older  to the contr :~ry is  

Rel-wacd. 

HETTIE JIATHIS, A D J ~ I ~ I S S R ~ T R I ~  OF WATSON MATHI 3, DECEASED, r 
CAJIP PIIANUVACTURIKG COJIPAXT. 

(Filed 10 Rlarch, 1933.) 
1. neath U a- 

,111 :~ctioii for nrongf'ul dcnth must be brouglit witl~iu one year of the 
:~vc.rual of the cause of action, and plaintiff must prove that the action 
\\:IS brought within the piescribccl time, n ~ ~ d  this yr~vision is not a 
ht;~tote of lin~itntioii but a conditio11 affecting the c:luse of action. C. S., 
160. 

2. Sanic-Action il~stitutcvl in Superior Court fov \\~w~igCul death will 
not be considered continuation of proccwlings under Compensation 
Act. 

\Yl~ere :I l~roceeding for compensation is instituted before the Indus- 
trial Commission by the dependent wiclow of n deceased eml?loyee against 
tlic employer ond its insnrance carrier, ant1 the yroceedi~~g is dismissed, 
a n  action thereafter begun in the Snlxrior Court by the widow as ad- 
n~inis tr :~tr is  ngninst the cniployer to recorer for the employee's wrongful 
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death will not bc consitlered a continuation of the proceedings before the 
Industrial Coinnlission so as  to relate back to the time of tlie institution 
of such procccdings, m d  the action instituted in the Superior Court is 
barred if not brought ~ ~ i t l i i n  one year from the employee's death. C. S., 
160, there being a distinction b e h e e n  dismissal of proceedings under the 
Compensation Act and a nonsuit entered in an action instituted in the 
Superior Court catitling plaintiff to institute a new action within one 
Fear, C. S., 415. 

APPEAL by plai~i t i f f  f r o m  Decin, J., a t  October Term, 1032, of 
PESDER. ,Mrrned.  

Watson Mathis ,  husband of EIettie Nath i s ,  died intestate on 2 October, 
1930, while i n  the  employ of the  defendant as  skidder foreman. Soon 
a f te r  his  death Het t i e  Math is  brought a proceeding before the  Sort11 
Carol ina I l ldustr ia l  Con~mission entitled "Hett ie  Mathis ,  depe~ldent  
wife of Watson Mathis ,  deceased, plaintiff, v. C a m p  Maiiufacturing 
Compaiiy, employer, arid Colisolidated Underwriters,  carrier." F r o m  all 
order of the  Indus t r ia l  Coinnlissiorl a n  appeal  was taken to the  Superior  
Cour t  a n d  a t  the  December Term,  1931, of Gates Coulity J u d g e  Frizzelle 
made  a n  order t h a t  the proceeding be renlanded to t h e  I a d u s t r i a l  Corn- 
mission f o r  t h e  purpose of being dismissed, on the  ground tha t  tlie 
deceased a t  t h e  t ime of his  death was a railroad employee and  was not 
bornid by the Workmen's Compensation k t .  F r o m  this  order there 
n as no appeal.  T h e  proceeding was dismissed. 

O n  1 5  June ,  1931, Het t i e  Math is  qualified a s  administratr ix  of the 
estate of her  deceased husband a n d  on 20 August,  1932, brought this 
action i n  t h e  Superior  Cour t  of Pender  County t o  r e c o ~ e r  daniages for  
the  wrongful  death of her  husband. T h e  defe~idan t  filed a plea i n  abate- 
merit on the grou~icl tha t  the action cannot be maintained.  Judge  Devin 
sustained the  plea and dismissed the  action. Tlie plaintiff escepted and 
appealed. 

Geo~vge R. 11-uld for plaint i f .  
J .  J .  Best and H e ~ b e r t  ,llcClamnly f o r  rlefentlui~t. 

A D A A I ~ ,  J. h i y  persou who causes the wrongful death of aiiotlier is 
liable to a n  action for  darnages to  be brought by the pereo~iai  represell- 
tative of the  deceased n i th i l l  one year  af ter  the cleatli. C. S., 1 6 0 ;  Ducla 
2'. R. B., 200 X. C., 31.5. Tlie p r o ~ i s i o n s  a s  to t ime is not a s ta tute  of 
liinitation bu t  a coldi t ion affecting the  c a m e  of action. Gulledge 1;. 

R. R., 148 S. C., 567. I t  follows, not only t h a t  the  plaintiff must  br ing 
his  action n i th i l l  one year  a f te r  the dea th ;  h e  ~ i lua t  a t  the t r i a l  make 
proof of the  fact.  H u n i c  c. l-'enlund, 193  S. C., S00; IIufch v. 12. R., 
IS3  S. C., 617;  E c n n e f t  1;. R. R., 150 S. C., 315. T h e  plaintiff complies 
nit11 this p ~ ~ ~ i s i o n  of tlie s ta tu te  if h e  Lrgiii- his  action within the 
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prescribed time, takes a nonsuit, and institutes a new action within one 
w a r  after noiisuit. C. S., 415; l'rull v.  R. R., 181 K. C., 545; Brooks v. 
h i n b e r  C'o., 194 N. C., 141. The second artion would thus relate back 
to tlie beginning of the first. Quelch v. Futch, 174 N. C ,  398. Compare 
Loan C'o. L'. It'arren, ante, 50. 

The plaintiff's intestate died 2 October, 1930; the proceediiig first 
iiistituted was dismissed in December, 1931 ; tlie plaintiff brought this 
suit 20 Lugust, 1932. The  action is therefore tolled unless i t  can be 
coiist~ued as a eo~itinuation after nonsuit of the proceedings begun before 
the Illdustrial Commission. This  is the position on which the plaintiff 
relies, but n e  are of opinioii that  i t  cannot be maintained. 

O d y  for the purpose of the argument, we may accedct to the proposi- 
tioii that tlie judgment dismissing the proceedings before the Industrial  
Coinmission did not necessarily prevent tlie plaintiff from beginning 
alien.. Pfstud c. Hawkins, 71 N. C., 299. . ho the r  fact, however, must 
be kept in mind. Section 413 applies only to actions instituted in the 
regular course of civil procedure and not to collateral 01- incidental pro- 
ceedings. "This appears from the legal meaning of the terms employed 
and tlie obvious implication arising upon them, taken together, to express 
tlie legislatiw intent. The  leading important words are (ail action,' (a11 
action con~inenced within the time prescribed therefor,' 'a judgment 
t l ierei~, '  'reyersed on appeal,' or 'arrested,' 'the cause of action sur- 
vi~ecl,' 'a new action.' " Mcllhenny v. Trust Co., 108 Y. C., 311. The 
tno  suits niust be for substantially the same cause and the parties must 
be identical. Quelch v. Futch, supra. 

I11 the pending case these conditions are not met. The  tribunals are 
diverse in their origin, their jurisdiction, their purpose. The  Industrial 
Comn~ission is the creature of statute; the Superior Court is grounded 
ill tlie Constitution. The  Connnission administers compensation without 
regard to fault as the basis of liability. Conrad v. Fouldry Co., 198 
K. C., '723. Under section 160 the Superior Court awards damages only 
\ \hen the death of a person is caused by the wrongful act, neglect, or 
default of another. The distinction between the administrative func- 
tions of the one and the judicial functions of the other is pointed out in 
B ~ o ~ r n  C. R. R., 202 N. C., 256. 

The parties and causes are distinct. The  proceeding!r before the I n -  
dustrial Commission were brought by Hettie Mathis, as dependent wife, 
against the Camp Manufacturing Company and Consdidated Under- 
writers, carrier, for an  award of compensation under the terms of the 
Kor l tnm~ ' s  Compensation Act. The  present action is prosecuted to re- 
corer damages, which would be disposed of under the siatute providing 
for the distribution of personal property in case of intestacy. The judg- 
ment is 

,Iffirmed. 
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IK RE WILL O F  M. T. HOWELL. 

(Filed 29 March, 1933.) 

1. Attorney and Client D a-Ordinarily attorney's fee  mag not be alloxved 
as element of damages or costs. 

Ordinarily, counsel fees may not be included a s  an element of dam- 
apes, nor allowed as  a part of the costs in a civil action or special pro- 
ceeding. ~ l t h o u g h  the court may under statutory or chancery powers 
allow attorney fees in certain instances where the attorney is appointed 
by the court. 

2. Wills D m- 
An order allowing fees for attorneys for caveators out of the estate 

pending further proceedings after a mistrial in the caveat proceedings is 
erroneous. 

APPEAL by propounders and  executor f rom h ' ida i r ,  J., a t  Kovember 
Term,  1932, of F ~ X K L I ~ .  

Issue of rlerisavit 1 ~ 1  n072, ~ t i s e d  by a caveat to the  will of M. T. 
Hou-ell, la te  of F r a n k l i n  County, based upon alleged mental  incapacity 
and undue influence, heard upon issue of mental  capacity, which re- 
sulted i11 a mis t r i a l ;  whereupon allowance out of the  estate of counsel 
fees to  attorneys f o r  caveators was  made over objection of propounders 
and esecutor, f r o m  which order they appeal.  

E. E'. G r i f i n  and Yarborough & Yarborough for propounders and 
ezecu f a I * .  

TT7. I,. Lunzpkin and l'hos. 1Y. Ruf in  for caveators. 

STACY, C. J. Af te r  probate i n  common form, a caveat was filed to the 
ni l1  of M. T. Howell, based upon alleged mental  incapaci ty and undue 
i d l u e l ~ c e .  Tlle mat te r  was t ransferred to  t h e  c i r i l  issue docket f o r  
trial.  Tlle case was heard and  a mistr ia l  ordered when t h e  ju ry  failed to 
agree. T h ~ r e  v a s  evidence pro  and  con on the  issue of mental  capacity, 
but none to support  the allegation of undue influence. F r o m  a n  order 
directing the esecutor to pay  out of t h e  estate counsel fees to  attorneys 
fo r  cawators  pending fur ther  proceedings, the propounders and  executor 
appeal.  

ITnder the  Revised Code of 1854, chap. 102, see. 16, i t  was permissible 
to include cer tain attorney's fees, definitely fixed by the  statute, as  a 
par t  of tlie costs i n  civil suits, but  this  was repealed by chap. 41, Laws, 
1879. Clifton v. TTrynae, 81 N. C., 160. Accordingly, i t  m a y  be stated 
as t h e  general rule  i n  this  jurisdiction that  counsel fees, as such, a r e  
not allonecl as a par t  of the costs i n  cir i l  actions or special proceedings. 
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Ragan v. Ragan, 186 K. C., 461, 119 S.  E., 882; Byrd :.. C'asualfy Co., 
184 K. C., 236, 114 S. E., 172; Roe v. Jourmigan, 181 S. C., 180, 106 
S .  E., 680; Durham v. Dacis, 171 N .  C., 305, 88 S. .E., 133;  Xirlgett tq. 

Vann, 158 N. C., 128, 73 S.  E., 801; Donlan v.  Trust Co.. 139 S. C., 
213, 51 S. E., 924; R .  R .  v. Goodwin, 110 N .  C., 173, 14  S. E., 687; 
Gay v. Davis, 107 N .  C.,  269, 12 S.  E., 194; Patterscn I.. Niller, 7 2  
N. C., 516; Ralston v. Telfair, 22 K. C., 414. 

Speaking to the subject generally in Xordecai v. Dewreiix, 71 S. C., 
673, Pearson, C. J., delivering the opinion of the Court, said: "This 
Court has never interfered between attorney and client in niaking allow- 
ance for professional services, and we are not inclined at this late day 
to assume the power to  do so. We make allowance to a clcrlr for stating 
an  account or to a commissioner for making sales, on lhe ground that  
the work is done by order of the court. Bu t  we have n e r w  supposed that  
we could be called on to settle fees between client and attorney, although 
there be a fund in  the keeping of the court." 

Nor  is  i t  permissible ordinarily to  award as an  element of damages, 
attorney's fees incurred in  the course of litigation. Parkor 2.. Realty Co., 
195 N.  C., 644, 143 S. E., 254; Knights of Honor v. S d b y ,  153 S. C., 
203, 69 S. E., 51; Hyman v. Devereux, 65 N .  C., 588. 
d stipulation in  a promissory note, mortgage, or deed of trust, author- 

izing the collection of attorney's fees in  the event of for~closure  or suit, 
has been held to partake of the nature of a penalty c r  forfeiture, to 
savor of usury, and to be contrary to the public policy of the State. 
Bank v. Land Co., 128 N. C., 193, 38 S. E., 813; Turnr2r z.. Boger, 126 
N.  C., 300, 35 S. E., 592; Williams v. Rich, 117 N .  C., 235, 23 S. E., 
257; Brisco v. Xorris, 112 N .  C., 671, 16  S. E., 850; Tinsley c. Hoslcins, 
111 N .  C., 340, 16 S. E., 325. 

I t  is true, that  i n  the exercise of chancery powers, or by espress 
statute, the court may make an  allowance for attorney'$ fees as reason- 
able expenses incurred by a personal representative, trustee, or person 
appointed by the court for a particular purpose, as nest friend or 
guardian ad litem for an  infant or insane person. I n  such cases the 
amount to be paid does not depend upon the agreement of the parties, 
but is within the control of the court. I n  re Stone, 176 S. C., 336, 97 
S. E., 216; Overman v. Lanier, 167 N .  C., 544, 73 S. E., 192; Kelly v. 
Odum, 139 N .  C., 278, 51 S. E., 953; Graham v. Carr, 133 S. C., 449, 
45 S. E., 847; Young v.  Kennedy, 95 N .  C., 265; ilIoo~e v. Shields, 69 
N. C., 50;  ,IIariner v.  Bafeman, 4 N .  C., 350; Central Rail7oad c. 
Pettus, 113 U. S., 122;  Trustees v.  Greenouyh, 105 U.  S., 527; Harrison 
v. Perea, 168 U.  S., 311. 

The  authorities on the precise question here presented are variant, as 
will appear by reference to  Annotations in 10 11. L. I<., 783, and 69 
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A. L. R., 1032, where the whole subject is elaborately discussed. Tlicre 
seems to be no precedent i n  this  jurisdiction f o r  ordering a n  esecutor. 
pencling tlie p~oceedings,  to pay  out of the  estate counsel fees to at tor-  
neys fo r  caveators. S o r  is  the authori ty  supported i n  tendency by our 
decisions. They  point i n  t h e  other direction. T h e  order appealed f r o m  
d l  be stricken out o r  vacated. 

E r r o r .  

SCSIE C R U J I P  V. SOUTHERN-DIXIE LIFE I N S U R A N C E  COMPANY. 

(Filed 29 March, 1933.) 

Insurance D &Evidence t h a t  insured was half-si5ter of beneficiary held 
insnfficient alone to establish insurable interest. 

Eridence tending to show that the beneficiary to whom the policy of 
ilisurance was issued and who paid the premiums thereon was the half- 
siiter of the insured, the insurcd being the illegitimate daughter of the 
heneficiaLty's father, is held insufficient, standing alone, to establish the 
beneficiary's insurable interest in the life of the insured, and the policy 
is void. 

APPEAL by tlle defe~idan t  f r o m  , l I o o ~ ~ e ,  Special  J u d g e ,  at  J a n u a r y  
Special Term,  1032, of WAKE. Reversed. 

This  i; ail action by the plaintiff as  the beneficiary named therein to  
~ e c o v e r  on a policy of insurance issued by  the defendant oil the l i fe  of 
El len T\-ilson, deceased. 

T h e  policy sued on was issued on 22 August,  1922. T h e  insured, 
El len TYilson, died on  3 October, 1032. O n  27 J u l y ,  1932, she was dis- 
charged f rom a hospital ill the city of Raleigh, S. c., ~ v h e r e  she liad 
been e o i ~ f i ~ ~ e t l  as a patient since 2 s  May,  1932. Before slie mas tlis- 
rllarged fro111 tllc hospital lier physician informed the plaintiff, vlin hat1 
called to see ller a t  the hospital, tha t  El len Wilson was suffering f rom 
a n  incurable tliwase and t h a t  she could not get well. T h e  evidence 
offered by the defendant showed that  she hat1 cailcer of the liver, i n  the 
last singe. a t  the t ime she n as discharged f rom the hospital. 

T h e  applicatjon f o r  the policy n.as signed i n  the home of tlie plain- 
tiff, in the  ci ty  of Raleigh, on 8 , lugust,  1032, El len Wilsoii r a s  not 
preseiit a t  the  t ime the appl icat ion was signed i n  her  name. There was 
110 erideiice tellcling to show t h a t  she knew tha t  the  applicntioii fo r  the 
policy ~ v o u l d  be made or  tha t  the  policy ~vould  be issued. There was 
confiict i n  tlie evidence as  to whether slie was ever informed tha t  tlie 
policy had  been issued by the  defendant. T h e  policy was tleliverctl to 
the plaintiff a t  her  liome, a i d  remained in her  possessioil a t  all  time. 
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thereafter unti l  the death of Ellen Wilson. The first and all subsequent 
weekly premiums on the policy were paid by the plaintiff or by her 
husband. 

The relationship of the insured, Ellen Wilson, to the plaintiff, as 
stated in the application and in  the policy was that  of sister. At the 
trial, the plaintiff testified that  she and ICllen Wilsoi had the same 
father, but did not have the same mother;  that  Ellen Wilson was the 
illegitimate child of plaintiff's fa ther ;  and that she did not l i re i n  the 
home of the plaintiff a t  the time the policy was issued or at her death. 
Xeither the plaintiff nor her husband atttwded the fluieral of Ellen 
Wilson. 

The issues submitted to the jury were answered as  follows: 
"1. Did Susie Crump fraudulently obtain the issuance of the policy 

of insurance sued on, as alleged by the defendant? Answer: S o .  
2. Did the insured, Ellen Wilson, die from a cancer as alleged by 

the defendant ? Answer : No. 
3. I n  what sum, if any, is  the defendant indebted to the plaintiff? 

,Inswer : $132.50." 
From judgment that  plaintiff recover of the defendmt the sum of 

$132.50 and the costs of the action, the defendant appealed to the 
Supreme Court. 

-4. $1'. C'raudey and Douglass Le. Douglass for plaintiff. 
-4. J .  Fletcher for defendant. 

COXKOR, J. There mas error in the refusal of the tr ial  court to allow 
the motion of the defendant, a t  the close of all the evidence, for judg- 
ment as of nonsuit. A11 the evidence a t  the tr ial  shows that the policy 
sued on was a wagering contract between the plaiutiff and the defendant, 
and for that  reason void. The plaintiff had no insurable interest in the 
life of the insured, Ellen Wilson. Conceding that  her testilllolip was 
competent as evidence tending to show that  Ellen Wilson ~ w s  the ille- 
gitimate daughter of plaintiff's father, and, therefore, t l ~ e  natural half- 
sister of the plaintiff, this relationship alone was not suffivient to support 
the policy as a valid contract. See Rogers v. Insura~lce Coinpalzy 
( S .  C.), 133 S. E., 215, 45 A. L. R., 1172, and note. 

A policy of insurance on the life of another issued to the beneficiary, 
who has no insurable interest in the life insured, is void, as against good 
inorals and sound public policy, where the premiums are paid hp the 
beneficiary. Slade v. Ins. CO., 202 N. C., 312, 162 S .  E., 734; Hinton  v. 
Ins.  Co., 135 K. C., 314, 47 S. E., 474; College z>. Iizs. Co., 113 N. C., 
244, IS  S.  E., 175. This action should he tliw~iased. T'o that end the 
judgment is 

Reversed. 
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CO1\IJIISSIOSER O F  BAKIiS ,  EX REL. GOLDSBORO SAVINGS A N D  T R U S T  
COJIPASY,  v. P A U L  T E L V E R T O N  A X D  WIFE, A N N I E  H. P E L V E R T O X .  

(Filed 29 March, 1933.) 

1. S ta tn t e s  .I c-N. C. Code, 6 4 6 4 ( a )  canno t  be given re t roact ive  effect. 
S. C. Code of 1031, see. 6464(a ) ,  providing tha t  the  beneficiary named 

ill n policy of life insurance, or a n  assignee of such ~ ~ o l i c y  if the  t ransfer  
is not made with intent t o  defraud creditors, shall be entitled to  t h e  pro- 
ceeds of the insurance f ree  f rom the  claims of creditors of the  insured 
cannot affect policies writ ten before the  effective date  of t he  statute.  

2. Executors  a n d  A d d n i s t r a t o r s  B a- 
Uncler our Constitution and  s ta tu tes  the law favors  exemption of tlie 

1)ruceeds of life insurance f rom the  claims of creditors of the insured a s  
against  the  interests of the insured's  wife and children. ,4rt. X, sec. 7, 
S. C. Code, secs. 6464. 

3. Execut ion  B e J u d , g m e n t  d e b t o r  i s  ent i t led  t o  personal  property ex- 
empt ion  a s  o f t e n  a s  pressed w i t h  execution.  

The  fire-hundred-dollar personal property exemption prescribed by 
Art.  S. see. 1, of our Constitution entitles a judgment debtor to the  
amount  of the  esemption a t  al l  times, and such sum may  be set  apa r t  
for the comfort and  support  of the  judgment debtor a s  often a s  the  
judgmelit debtor may be pressed with esecutions. 

4. Same--Jndgment deb to r  m a y  app ly  $300 month ly  income f r o m  dis- 
abi l i ty  i n su rance  t o  mon th ly  l iv ing expenses  u n d e r  personal  proper ty  
exemption.  

IYhere sul)l)lemcntal ~ roceed ings  a r c  insti tuted upon re turn  of esecu- 
tion nnsatiaficd on a judgment against  a husband and  wife, C. S., 721, 
i111d i t  alllrears t ha t  the husband i s  totally and  permanently disabled and 
1i;ls no yroperty ulmn \vliic.li esecution could be levied, but  is  receiving 
tlic .+urn of three l~undred  dollars a month under disability insurance:  
H c l d ,  the  juclgmcnt debtor is entitled, under his personal property e s -  
cwpticln, tu the three hundred dollars each month if such alnount i s  
uectx.;sary for tlie suy l~or t  of' liimself and  wife, ancl a n  order appointing 
:L r ewi rc r  to collect the  sum cach nionth and apply i t  to the  judgment 
nftcr sett ing a p a r t  t he  personal l~ rope r ty  esemption, C. S., 722, is errone- 
ous, i t  nclt beilig 1)ermissiblc for the monthly payments to be thus pyra- 
n~iclccl. 

3. Same-Personal proper ty  exempt ion c a n  b e  c la imed i n  supplementa l  
prorceclings. 

IYhile tllc s ta tu te  prescribes the  runliner in which a judgment debtor's 
l~c~rw~i : r l  liroperty e x e m ~ t i o n  must be se t  aside, C. S., 737, the esemption 
exists by r i r t u re  of t he  Constitution, and where the  judgment debtor 
has  nut w n i ~ e d  his escmption lie is  entitled to claim i t  in snl)l)leme~ital 
~rrvcceili~igs insti tuted by tlie judgment creditor. 

Cosson. J.. dissenting. 
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Tliis was ail appeal  by tlie plai i~t i f f  fro111 n judgment of the vlcrk of 
?lie Superior  Court ,  eilteiwl Iicrcin, up011 petition i n  supplemci~tnl  pro- 
cwdi i~gs ,  oil 2 December, 1032. T h e  court  b(2lov f o t n d  tlie facts a. 
fol lo~vs and rendered judgnicnt t l ierco~i  : 

"Plaintiff holds a d i d  jutlgment against  both tlcfcl~ilaut. for  the> 
sun1 of $3,650, which was entered i n  the Supcrior  C c u r t  oli 13 J u l y ,  
1 0 3 1 ;  esccution lias been issued oil said judgment a id r c t u r i ~ e ( l  1111- 
satisfied by the sheriff of F7ayiie County ;  110 p a r t  of snit1 jutlgnie~it lins 
c r c ~  bee11 paid, and  plaiiitiff h a s  caused :L v a r r a n t  i n  supple~nci i tary 
proceedings to be issued licrcin, a l l  of which will npp7ar  I)!- rtfc.reiicc 
to t l ~ c  judgment roll. 

P a u l  Y e l r c r t o ~ i  owlis a life iiisuralice policy, i n  t h e  R U ~ ~ I  of $10.000, 
issued to L\nnie H. Yelrertoii ,  liis n i f e ,  ill whicli the riglit to rliniige 
tlie beneficiary is not reserwtl.  Tlie intercbt of ,\inlie IT. Tclrer toi i  i l l  

said policy is  I ested, and  cannot be cliangetl by hcr liilsbalid. 011 said 
policy, P a u l  Te l re r ton  is receivi l~g a molithly ~ l loaancc .  of $100. cluc to 
his liealtll couditions, which h a r e  bceu passed up011 h)- said i n w r a n c c  

" 

P a u l  yc l re r to~i  owns anotlicr policy of l i fe  iiisuraut c i n  the w~ii of 
tell tliousmid dollars, payable to liis n ifc, with the  rig it  to cl ia i~ge the  
beiieficiary rcserred to liim. Sa id  policy lins 110 cash ..urwiitlcs I nluc~;  
hut said P a u l  Yelrcrtoii  is receir ing f rom said con1 )ail?, u11,1cr tlic! 
liealth benefit clause of said policy tlie sun1 of $100 lwr niontli. Tlii. 
la t ter  policy \ \ a s  i s s u d  by J t n n  Life  Iiisuraiicc Conlpaiiy. 

P a u l  T e l ~ e r t o n  also lias two other policies issued by ,Etlia Lift I i i w r -  
aiicc Company,  f r o m  nliicli lie is r c c c i ~ i i i g  the  suin of $50.On c ~ c l i  1wr 
moiitli, 011 accouiit of disabilities. 

T h e  court finds t h a t  P a u l  Yelrertoii  is perniaiiciitly and totally tli- 
abled to earl1 a l iving f r o m  a n y  kind of labor, riie~ital o r  p l ~ p i v : ~ l .  

r 1 1 lie defendants l i a ~ e  no property vl i ich is subject to seizure a1111 salv 
u i ~ d e r  execution. 

T h e  defendalits contend t h a t  tlieir iiiterests ill said i)olicic> : ~ r c  not 
wbjec t  to condeniiiatioii by tlie court,  and  tha t  they ct iinot I),. i e ~ ~ c l ~ ( v l  
ill this  proceeclilig. Tlie cash surrcntler T aluc of tlic $10,000 polivy, 
i w m l  by tlie S o r t l l w s t e r ~ i  S a t i o ~ i a l  L i fe  I ~ i s u r a ~ l c e  C o i i i p a ~ ~ , ~ ,  ant1 
tlic. mo~it l i ly  sti1)eiids ~ i o w  beiilg pa id  to tlie defciidaiit, I'aul Y t l ~ c r t o ~ i ,  
a re  property; tha t  h a r e  a r a l u c  i n  Ian-. Under  scctioii 7'21 of tlic ( 'o t l ,  
of tliis S ta te  tha t  'any property, n l ~ e t l i w  ~ u b j c c t  or i ~ o t  to he wltl un(l(>i 
c~sccutioii (escept tlie lioiiiestcad and  pcrso i~a l  propcrty c . ~ r ~ i i i l ~ t i o i i ~  of 
uthcr 1wrsoii, or due tlie judgmeiit debtor) ,  n i q  he ordc.iw1 al)ldircl u p o ~ i  
+cr\ ices at  ally t ime n itliin s ixty days nest  prccetlil~g the ortlcr : nn(l 
albo, f u r  sale of public policy, the  salaries of public  officer^ :111(1 ~ 1 1 1 -  

1)loyws of the State ,  a r c  cseiiipt f rom scizurc ui~dci .  b u p p l c m c ~ ~ ~ t a q  
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( ' r , . i i~r i ios .  ,I. 'I'llc question iilvolrctl : TYlic.1.e 2\11 iilsul.ed Ix'iilg tot:111~- 
tlis:ll~lcil i; ~ c ~ c c ~ i r i i ~ g  t h r w  I i u i ~ t l ~ ~ t l  tloll:~rs ($300) ller ninl i t l~  $01. total  
alitl ~ N , I I I ~ : I I L I , I I ~  , l i sa l~i l i ty  u11r1c.r t l ~ o  p r o v i - i o ~ ~ s  of lifo illsu1~ai1c.o polic~ic~s. 
11:1~-til11(, to tlicl \\.if? of thc  i w u r c d .  m a y  tlic~ court  nl~t l i , r  jll(lg111~11t 
: ~ g : l i ~ ~ s t  1,otli tlic> i ~ i w r c d  all11 his  \\.ift), t11111or s ~ l l ~ l ~ l c ~ ~ i ~ ( ~ ~ ~ t ~ ~ r > -  ~ ~ i ~ ~ ( w t I i i ~ p  
11:avi. :I rr,c.c.i\i'r aplmiiitc~tl to cwll(~*t  the tlis:~hility p;ipicbiita a1111 ;111ply 
t110 S : I ~ I I O  to thc~  j u ~ l p i ~ ~ ~ i t !  ITl~tItjr tlii: f a r t s  xii(1 c ~ I * ( ~ I I ~ I ~ > ~ : I I I ( ~ I ~ ~  (if tliih 
c a w  \\.i. t l~i l i l i  tha t  I':~ul T ~ l ~ . c ' r t o ~ ~  is elltitlet1 to tlic~ l w r . w l ~ t ~ l  11ropcrty 
c . ? ; c ~ i i ~ l ~ r i ~ ~ i i  ; J U T  of tlic. $300 l);li(l lii111 ~~i rc~ l i  inolitli :li p r t  of the $300 
l , e ~ w l l ; : l  1~01)c ' r ty  ( ~ s ~ : m p t i o i ~  ;rllo\vetl l i i ~ i i  by tlip ( 'o i i~t i tut ioi i  of Sort11 
( ' ; i~~i:!i~ia. if i t  \\-ns I l c w s a r y  fo r  h i m  tc~  sl~c.11t1 thr. $300 oat.!~ mol~ t l l  
fo r  1ii.q :rn11 11is family 's  support  n~itl  (.omfort. 

A\~ . i i i . l i~  S. - c , r .  7 .  C o i ~ s t i t u t i o ~ ~  of Sort11 (,'nrolilla, is a s  f t~l lo\ \ -s :  "'l'l~c. 
I~ns l~a l i i l  Inn?- iii.wre his  on11 l i fe  fo r  the solc us? a l ~ t l  I ) o ~ ~ c ~ f i t  of hi> \\-ifc. 
: I , I I I  i ~ i ~ i l ~ l i ~ : , ~ ~ .  ;1i1,1 ill 1*:1s~ (of t111> (lc~:~tli  of t 1 1 ~  1111+1)ai1~1 the ain111111t t1111.. 
i~lsurc,,I >li:~ll  11(> lmiil o r c r  to  tlic: n-ifc, :111(1 ( ~ l ~ i l ( l r e n ,  or  to the p1:1r(1ii111 
if uiider age, fo r  her  or  their  on.11 use, f ree  froin all  t l ~ c  rlaili l .~ of t l ~ c  
r c . l ~ r e x ~ n t a t i ~ - e  of lier llusbailtl, or  a n x  of h i s  cretlitu1.s." 

( ' ,  S.. fXti4. S. (~'. ('otlc,. l!l;jl ( l I i c ~ l i i c ~ ) ,  ,<IT. 6464, is : I <  f o l l o \ \ ~ :  
'.X71i(.1~ :I 1ju1ic.y of i l ~ s l ~ r : ~ ~ l w  is ef iwtt~t l  by :111y 111 1 ~ ~ 0 1 1  011 hi. I I I Y ~ I  life, 
111. nil aiiotlier l ife i n  fa\-or of wine  p c ' r ~ o ~ i  o t11~r  t11ai1 1ii111,~c~If l i : ~ v i i ~ g  
:In insurable  iutercst therein, tlie Ian-ful bc11cfici:rry tl icwof, o t l ~ c r  t1i:111 
1ii1n~c.lf or  lii: 1cg:ll r c ~ p w w ~ ~ t a t i r c s ,  a re  cntit1c.d to  i ts  p roc~c i l s  agai11-t 
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the creditors and reprrscntatives of the person effectiag the insurance. 
Thc person to whom a policy of life insurance is made payable may 
maintain an action tliereon in his own name. Every policy of life in- 
surance made payable to or for the benefit of a married woman, or after 
its issue assigned, traiisfcrrcd, or in any way made payal~lc to a married 
woman, or to any person in trust for lier or for her l~enefit, v l ~ e t h e r  
procured by herself, her husband, or by any other person, and whether 
the assignment or transfer is made by her husband or by any other 
person, inures to lier separate use and benefit and to that  of hr r  cliildre~i 
if she dies in his lifetime." Pcarsa l l  v. Bloodwor t l l ,  104 S. C., 628; 
l ' caguc  v. Ins. Co., 200 S. C., 450. 

N. C. Code, 1931 (Michie), see. 6464(a), Public Laws, 1931, chap. 
170, see. 1, is as follows: "If a policy of insurance, ~ v h ~ ~ t h e r  heretofore 
or herrafter issued, is effected by any person on his own life or oil an- 
other life, in favor of a person other than himself, or, except ill cases 
of transfer vi t l i  intent to defraud creditors, if a policy of life i ~ i s u r a ~ ~ c c  
is assigned or in any way made payable to any such person, the lawful 
beneficiary or assignee thereof, otlicr than the insured or tlic perso11 
so effecting such insurance, or his esccutor or adniiiiic,trator, shall bc ., 
entitled to its proceeds and avails against creditors and reprewitatives 
of the insured and of tlie person effectiug same, wlic her or ~ i o t  tlic 
right to change the b e n e f i ~ i a ~ y  is reserved o r  permittcd, and whether or 
not the policy is made payable to tlie person whose life is iiisuretl if thc 
beneficiary or assignee sliall predecease such person : Proritlcd, that  
subject to the statute of limitations, the amount of any p ~emium for said 
insura~ice paid with intent to defraud creditors, with interest tlierc~on, 
sliall iiiure to their benefit from the procrcds of the policy; but the 
company issuiiig the policy sliall be discliarged of all l ial i l i ty t l ~ r r e o i ~  by 
l~ayment of its procecds ill accordaiice with its ternis u~iless before such 
payment the company shall hare  writtell notice by or in behalf of the 
creditor, of a claim to recover for traiisft~r made or prc~iiiums paid 
with intent to defraud creditors, nit11 specifications of the amount 
clailiied." 

The nev- statute of 1931 above, expressly applies to policies of i~ isur-  
a i m  hcretofore or hereafter issued. Tlie courts, however, ~v i l l  not permit 
it to prejudice the rights of esisting creditors in p ~ w i o u s l y  issued 
policies. B a n k  of X i n d e n  v.  ( ' l e m e n t ,  256 1J. S., 126, 4 1  Sup. Ct., 408, 
65 L. Ed., 857, 9 X. C., Law Rev., 377. Anrlretcs v.  Va , so i l s ,  189 S. C., 
: ~ t  1). 701. This actioii was instituted prior to the act of 1931, slrprn. 

I'aul Yelwrto~i ,  defcnda~it, has three policies ill the X t l i : ~  Life In -  
*urancr Company, of Hartford,  Conn., oncL dated 10 -Lpril, 1929, for 
$10,000, two dated 13  May, 1929, for $5,000 each. The pernialient total 
t1ia:tbility provisions in these policies are as follows: "If, before dcfault 
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in payment of premium, the insured becomes totally and p e r ~ u a ~ ~ e ~ l t l g  
disabled by bodily injuries or disease and is thereby prevented from 
performing any work or conducting business for compensation or profit. 
the following benefits will be arailahle: When such disability occur* 
before age sixty-A waiver of the payment of premiums falliilg due> 
during such disability, and an income of ten dollars a molitli for each 
one thousand dollars of the sum insured pavable to  t h e  l i f e  o v i ~ c r  eui l i  . - 
nzonth in adcance dur ing  such  disability." 

One policy in the Xorthwestern National Life Insurance Compa~iy, 
Minneapolis, Ifinn., dated 12 May, 1927, for $10,000, "Total and perma- 
nent disability benefit-upon receipt a t  the company's home office, before 
the anniversary of the policy on which the insured's age a t  nearest hirtli- 
day is  sixty and before the maturi ty of the policy as an  endon.nient : I I I ~  
before default in payment of premium, of due proof that the insurcd 
has become totally and permanently disabled as defined below, thc (.om- 
pany will grant  the following benefits during the remaining lifetime 
of the insured so long as such disability continues : Benefits : ( a )  Waiver 
of premium-the company will \wive the payment of each premium 
falling due during the period of continuous total disability. (b )  Xonthlg 
income-the company will also pay to the insured, or if the insuretl i.: 
insane to tlie beneficiary, a monthly income of $100 ($10 per $1,000 of 
face amount of policy) pel. m o n t h  for each completed m o n t h   fro^^, tlic 
commencement  of and dur ing  h i s  co.nfinuous total disability." 

Under the Constitution and statutes of this State, the law seem.; to 
faror  the wife and children, where the husband takes out insurance 
policies for their benefit, free from the husband's creditorb. I n  the 
$10,000 policy above of Pau l  Yelverton, Annie H. Yelverton, his v i fc ,  
is beneficiary and tlie right to change tlie beneficiary is not rescrveJ. 

Plaintiff holds a ralid judgment against both defendants for the sun1 
of $3,650, wit11 interest from 13 July, 1931. I t  goes x-itliout 6ayi11g 
that every honest debt a person owes 11c or she ought to pay, if liuina~il? 
possible. I n  tlie present case the court below finds "that Pau l  Telvertoi~ 
is permanently and totally disabled to earn a l i ~ i n g  from any lii~itl of 
labor, mental or physical." 

I t  will be noted that the montlilg payments under the policies ill t l ~ c  
,3;,tna Life Insurance Company, the provisions are "payable to the lif(i 
owner each month in adrance during such disability." The p rov i s io~~  
in the Northwestern Sat ional  Life Insurance Company, ('from t11c coni- 
mencement of and during his continuous total disability." The pro- 
risions are practically the same. At the present time Pau l  Yelwrron 
is permanently and totally disabled to earn a living from ally Bild of 
labor mental or physical. Under this kind of insurance iude~nnity,  is 
there any law to deprive the sick man and perhaps his wife and cliildrcil 
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of this peculiar fund, payable during his disability? S i a l l  we call it  a 
c o ~ ~ t i n g e i ~ t  trust f u ~ i d ,  not property but a mere expectaiicy? Can it be 
rraclietl by a creditor under supplt~mental proceedings? C. S., 'ill, et secl. 
O s h o i i ~ c  r .  1T7r/ies, 108 x. C.,  at  11. 673; l ' a r k ~ r  1 . .  I ' c f f e r ,  200 S. ('., 
at  p. 355. 

('. S., 721, is as follo~vs: "The court or judge may or+r any property, 
\\lictlier subject or not to be sold under execution ( e x c e p t  t h e  homestead 
triitl 11cr~011cil p ~ ' o p e r f y  e x e m p t ~ o n s  of t h e  j u d g m e n t  d e b t c r ) ,  in the hands 
of the jutlgment debtor or of any other person, or due to the judgmeut 
tlchtor, to bc applied towards the satisfaction of tlie judgment; except 
that the earnings of the debtor for his personal services, a t  any timc 
I\ ithi11 sixty (la! s nest prccedil~g tlic order, c3aiinot be so applied when it 
;~pl)ears, by tlic debtor's affidavit or othernise, that thwe earnings are 
l~cw-ary for tlic use of n fnniilp supported wholly or partly hy his 
labor." 

C'. S., 722, makes provision for a receiver to be appoiiited. Whether 
thi i  sick fuiid CRII be reached by supplemental groceec ings we do not 
tli111h it 11~cessnry to decide on this record. 

( '. S., 717, saga: "Tlic court or judge may, by order, forbid a trn1isfc.r 
or o t h c ~  t1iq)osition of, or any iaterferencc. with, the property of the 
jutlgiiieiit debtor no t  e x e m p t  f ~ o m  execution." 

The court beloxv, among other things, found: "(1) The defelidai~ts 
liar e no property wliich is subject to seizure and sale under execution; 
(2) --\I the iiiollejs PO collected by him sar ing  ant1 e x c p t i ~ z g  t11c per- 
aoilul l i ropcl . t?~ e zernp f ions  of the two defendants, lie d l  apply upon 
the jutlginel~t heretofore recovered in this action against defendants." 

( ' .  S.. 721, s u p r u ,  ill part, says ( '~xccpt the homestcad and pcrsoi~al 
lwolwrty cwi~il)tioiis of tlic debtor." 

C). S., 722, s u p m ,  in part  prorides for appointment of receiver "except 
the lloliiestend a i d  persolin1 property exemptions." 

C'onstitution of S o r t h  Carolina. Article S, see. 1, is as follows: "The 
1)erw11d ljroperty of any resident of this State, to the value of five 
Iiuiitlrcd dollars, to be selected by such resiclent. slrall be a n d  is  hereby  
( ~ ~ > i i l p f ( t l  f t o m  sale 1ii2der e m x u t i o n  or  o i l ~ e r  final process of a n y  c o ~ ~ ~ i ,  
i~a~ccc l  f o r  f11e collecfioiz of a j ly  dcbf." C. S., 72s. IIcIntosh S. C. 
I'ractice ant1 Proceclure in Civil Cases, sec. 7 5 6 ,  ct  seq. 1). 875. 

111 J'I  oat r .  z l~ciy lor ,  Gb S. P., at 1). 326, spaki i lg  to lie subject : "It  
tlocs ~ i o t  Iilenii any property, b ~ t f  e.ccmpis 'pcrsoilal  p lmperty  o f  i h c  
i / t r i ~ / t  1> o f  i i rc  11 uncii~etl dollars.  i o  be sc7lct f ed  b y  f h e  tlel~tnr.' -1 tlroac i i ~  
trc i i o ~ ~  1a l ~ i o p e ~ i y ,  a n d ,  r f  selected b y  f h e  d e b f o r ,  i f  m u s f  be c x e m p f .  The 
wcontl quchtioil is. w h e t l ~ c ~  tlie debtor is restricted to tlw first allotmeiit 
of c w m p t ~ l  property, 01' I (  h e f h c r  h~ m a y  ht l rc  i t  rcncll cld from. f i m e  i o  
1;1,1c>. \ o  ns  f o  Xecp c o ~ ~ . ~ f u n f l y  u b o u f  1li)iz o w ~ ) z p f i o i l s  f o  t h e  1 ~ 1 l i e  o f  f ire 
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COJIR. OF BASKS t'. TELVERTON. 

h u n d r e d  dol lars?  -1 like question arosc under  the former stntutv of 
esemptio~is ,  s u p r a ;  and  it  was decided tha t  the allotmciit slionltl he ~lintl(. 
f rom t ime to time, a n d  a s  o f f e n  as  i h r  d e b f o r  n ~ i ~ l i f  Zir p~c~\\c,tl r l~if l t  
~ ~ m e c u f i o n s ;  the policy being to enable the debtor not o i ~ l y  to l i a ~  ( I  tllc~ 
esempt io~is  allotted to liinl once, b u f  t o  k e e p  fiienz u b o u f  h i m  ccll t11e 
f inze,  f o ~  t h e  c o m f o r t  a w l  s u p p o r t  o f  h imse l f  ant2 f a m i l y .  I l c ~ 1 1 l  1 . .  Iiiiicl. 
13 Ired. ,  20. -1nd such is the policy of our  co~is t i tu t io i~a l  l ) r o ~  i-ioii: a i ~ i l  
it allows the debtor to sclect v h a t  he m a y  think   no st uscbful. I11 ~ l i i ?  
it differs f r o m  the former l a ~ v .  nliicli  either i~amct l  the articlcl.; wliic~li 
might  not be the most useful i n  c ~ r t a i n  cases, or allowed tllc ' f r c . t l i o l i l ~ ~ ~ '  
to nanle the  articles." 

I n  C a m p b e l l  c. l ' i ' l~ite,  93 N. C., a t  1). 345, we f i ~ ~ t l :  "Tlie 11 or& of 
the Constitution, t h a t  personal property of the value of $500 :\lit1 he- 
longing to a n y  resident, 'shall be, and  is hereby eseniptul   fro^^ bale 
under execution or other final process of a n y  court,  issued for  the collec- 
tion of a n y  debts' ( A r t .  S, see. I ) ,  is a c o ~ ~ f i n u a l  ~rlaildctte i r ~  f i le  o f l t  c 1 .  

f o  leave  s o  nzurh of f h e  deb for ' s  personul ~ s l a f e  u n f u l ~ t l ~ c t l  fol  h i s  u\e. 
and of course, the  diminut ion f r o m  use, loss, o r  other cau-c,, 1 1 1 r r \ f  lii? 
replenished zc i fh  o ther ,  if t h e  debtor has  such, u p  to tlic 1)rescrihcil 
limits. It i s  p l a i n l y  nzeant  t h a t  w h e n  a?zy final p w c r s s  rryc~iu\/ ilcc 
debtor's  e s t a f e  is t o  lie en fo rced ,  t h a t  much of h z s  e s iu f e  1 ) z 1 / \ 1  l ) ~  ciIlo11 cd 
f o  r e m a i n  w i t h  h i m ,  a s  n o f  l iable t o  seizure." G a ~ d n e i  v .  - l I ~ C ' c ~ ~ l ~ ~ c ~ z i ~ l i ~ ~ ! j .  
137 x. C., a t  p. 483;  Be far ra l t  z.. S p e l l ,  ITS S. C., a t  11. 233 '%t tli t~ I;\-t 
moment." 

Conceding tha t  this disability or sick fund  is persolla1 propc1rt> a i ~ t l  
i.omes within C. S., 3848, subsec. 6, which i n  par t  is as  folloni::  "Thc' 
words 'personal property'  shall include moneys, goods, chattels. c l i o ~ t ~ ,  111 

:;(*tion ant1 ex ideuces of debt, includiilg all  things capable of oil l i t , ]  qliil). 
not dcscendible to the heirs  a t  law. Tlie n o r d  Lpropcrty'  *11;111 ~nclutlc, 
all  property, both real and  personal" ; n e t l i i~ ik  deferitlni~t Pau l  Tf.11 cr- 
ton would be elltitled to his  personal property cseniptioii. T h e  r ight  i* 
persolla1 to the debtor a ~ i d  it  has  not been transferred. Lrruc t'. I?cthnt t l -  
son ,  104  K. C., 642. 

I n  L o c X h a ~ f  r .  B e a r ,  117 S. C., a t  pp. 302-3, n e  f i~ i i l :  "But a ?  to 
p twonal  property, under  Air t ic le  S, see. 1, of the  Con.stitutloli $500 
u o r t h  is c ~ b s o l u f e l y  f lee  f ~ o n z  a n y  a n d  all procrss for  t h e  c o l l r c f ~ ~ i ~ z  oi ihc 
c ~ z f o r c e m e n f  of p a y m e n t  of debt .  T h e  cletlitor l m l  I I ~  lie11 U I J ~ I I  t l i l k  

amount of his debtor's personal p roper ty ;  nor  can  lie l i a ~  e U I Z / (  \ \  1 f  I \  

r reuterl b y  t h e  deb tor  h i m s e l f .  There is iio judgment lieu that  attaclicb: 
t l ~ c r e  is  no lien by esecutiou un t i l  levy, and there can  be no l e ~ y  011 thih. 
h'o, i t  1s abso lu t e l y  free f t - om  all  process for  deb t .  I t  m a y  be claiiiic4. 
ant1 i s  claimed, tha t  plaintiff was not entitled to this protection l u i t ~ l  it 
ii: la id off and allotted and assigned to him.  1T'e do  not  t 1 ~ 1 ~ 1 ,  5 0 .  I /  I \  
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not the  al lo tment  of the  appraisers  t h a t  gives t h e  debtor t h i s  protection, 
hut  the  r igor  and  force of t h e  Const i tu t ion.  And if it s l ~ o ~ d d  be  levied 
he fore ,  the  debtor  i s  still entit led f o  have  i t  laid o f  and  adsigned t o  him." 

C. S., 7 3 7 ,  is as follows: "When the personal property of any resident 
of this State is levied upon by virtue of an  execution or ctlier final proc- 
ess ~ S P I I C ~  for the collection of a debt, and the owner or an  agent, or 
attorney ill his behalf, demands that the same, or any part thereof, be 
eseinpt from sale under such esecution, tlie sheriff or other officer 
mwking tlie lery shall summons three appraisers, as heretofore prorided, 
who, har ing  been first duly sworn, shall appraise and lay off to the 
jntigiiie~~t debtor such articles of personal property as h ?  or another in 
liis behalf selects and to which he is entitled under this article and the 
Constitution of the State, in no case to exceed in value five hundred 
tlollnrs, n-hich articles arc exempt from said levy, and return thereof 
shall be made by the appraisers, as upon the laying off of a homestead 
esemption." The above statute outlines a method, but no statute can 
orerritlc the nlandate of tlie Constitution. 

1 1 1  all attachmelit the defendant is entitled to claim his exemptions out 
of the attnched property a t  any time before it is appropriated to tlie pay- 
i l i c ~ ~ t  of the debt. Chemical  C'o. v .  S loan ,  136 N. C., 122. 

We think tlie defendant P a u l  Yelverton has the rigllt to select tlie 
$300 tlue to him from tlie insurance companies each mclntli as part of 
his $300 personal property exemptions allowed to him b,y the Constitu- 
tion, ant1 this selectioii can be made as indicated in the F,-ost and C'anzp- 
l ~ e l i  tows ,  supra.  The amounts due him cannot be pyramided in this 
proceeding SO as to deprire this sick man and his family of support and 
comfort. Tlie Constitution and decisions are to the effect that a t  all 
times lie is elititled to $500 exemptions. The  $300 tlue by the insuralicc 
companies to him each month, lie can select as liis eseniptions and can 
;pwd said amount on the support of himself and family each month. 

111 the affidavit of Pau l  Yelrcrton, in reply to affidavlt of plaintiffs' 
liquidating agent, he says: "That affiant has not unju3tly refused to 
apply any property toward the execution of the judgn-ent set out in 
the judgment against h im;  t h a t  as h e  i s  in formed  and  believes none of 
,wid l i f e  insurance policies is sz~bject  to  seizure or to  be appl ied on f h c  
s u ~ d  judg)nent  or  execut ion thereu~fdcr ."  

I'nul yelrerton has waived no right to liis persoiial p;.operty exenip- 
tions. 111 fact, tlie court below especially escaepts the peisonal property 
cseiiil~tions being taken by tlie receiver. I f  in ail attachinelit case the 
debtor can clainl liis exemption, we can see 110 reason why lie cannot do 
so in this supplemental proceeding. Tlie accumulation of the funtls 
unclor tlie supplemental proceeding and receirersliip cannot euure to the 
lwucfit of a creditor or creditors against Paul  Telvei~to~i's persolla1 
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1. Evitlelicc J a-\\7~sittc'n t e r m s  of cont rac t  m a y  1112 wnivetl by condnct  
clearly showing  n n  i n t e n t  t o  waive  i t s  provisions.  

Sotl~in:: clse apl~ear ing,  a writ ten contract Inerges all prior necotin- 
tintis Iwtwecl~ tlie parties and tlic \ \ - r i t i ~ g  nbides unless modifictl, set 
 side or rescinded accorcling to lalv, but the writ ten contrnct may be wnivetl 
or :rl)n~idoncd by the  parties, and  while \mi\-er is  clelwndt~nt ul3011 tho 
iilteut of t he  parties, s11c11 intent may Iw establislied a s  a result of tlicir 
c~induct ,  and is generally a qucs t i l~n for  the  jury. 

2. Sales  F d-Evidence of seller 's  waiver  of provisions of c o n t ~ ~ ~ e t  a s  
t o  m a n n e r  a n d  time f o r  m a k i n g  complain t  h e l d  sufficient f o r  jury. 

T l ~ c  parties entered into n written coiltrnrt n.liereb'y l)laiiitiR agreed 
to sell and  defendant to buy certain store fixtures. Tlic contract l ~ o -  
vitlctl for  partial  down p:~yment and tlie esCcutioll of ~ io t c s  fo r  the balancth 
of tlic purchase price, mld tha t  the  use of the f i x tu re s  for :I period of 
live days  should constitute a n  acceptance thewof a s  being in conformity 
\?-it11 the  specifications of the contract, aiid t ha t  all complaint as to quali ty 
sllould be rnnde in wr i t i~ ig  withi11 ten days Prom delivery. Defrndmit's 
evidence tended to sliov- t ha t  upon delivery of the goods he  e ~ ~ t e r e t l  com- 
11laint t ha t  they \yere not u p  to  the  specified quali ty and wcre not made 
in ;I yo011 :11itl \~orl~ilinlilil;e m:m~ier .  tha t  l)lniiitiff's secretary, trt'nsl1rc.r 
aiid general Inmitlger made repeated. visits to  defeiidant'r; store and re- 
l~entedly  promised to remedy the defects to defendant 's  s:ltisfactio~l, and 
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111c1it f(.lr tlic purc l~nse  of the goods is et:iteel ill the  coi1tr;rc.t a11d is iiot 
~notIific(l by ally verbal :lgreeliiellt. (1)  Tlic tit le to tlic fisturcs a r e  to  
wl l la i~ i  ill the ~-ent lor  u ~ i t i l  tlie l m d i n s c  price is 11:1itl. (2 )  I t  is unt1c~- 
,st0011 ? h a t  tlic use of tllc fu rn i tu re  described ill this coiltract or i i ~ i \ .  

l~or t io i i  t11i.rtof f o r  n periotl of f i x  days co~ist i tutes  accep tawe of s:nlrc 
as  col i ipl~i i ig  wit11 all  tlic ternls and sl~c&fications of this  contract,  :r:itl 
:ill clniliw for  dnnlngcs, errors, or shortage not filed v.itliiii that  timc :Ire 

t l icrc , l~~-  \\.:iivetl. (4) S o  s:~lcsnin~i or ngciit of the conipaiiy shall 11nl.e 
tlic riglit to clinuge or modify this  colltract. 

Tile lil:~iiitiff offered c\-itlci~ce teiltlilig to ellow t11:~t the fisturc~s \\.c'rc 
l i i :~i infacturd ill accortla~icc witli the specificatio~rs agreed to by tlic 

i):llK.!,.i ~i .cr t '  4g1w'il 111c ngc,lit fo r  the 111:~illtiif l~cg:~ii ilist:rlliilg tlle fis- 
t i~ rc - .  i111,l t l l i .?  n.ork n x s  cui~ll)!ctc.tl about 3 I j e c e ~ ~ l b t , r ,  1930. 'Ylit~ (it>- 

(3211111~1' 2. X r .  TT'ehb c i ~ i ~ i o  ill the store nn(l snit1 he  was sorry \\Y. hat! 
1i:iti all.- c.oiiTloversy :~iitl lie ~ ~ . i l ~ i t e ~ l  to see u . h t  was n m n g .  L first 

t o  the  Latl. 1.121rk bpots below the moulding. . . . 1 :islied 11im about 
a clini? ant1 n lit t le table fo r  those f ron t  cases. . . . I told liim they 
Irere short.  . . . I directed his attention to the glass nlil,ixor agniilst 
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tlic wal l ;  I th ink  i t  was chipped. I also directed his  a t tent ion to those 
small doors. I told h i m  they were not fitting good a t  all  :, tha t  some were 
real wide open a i d  s o ~ n c  ~ r o u l d  fal l  out.  . . . W h e n  I directed his  
a t tent ion to t h a t  par t icular  door i t  fell  out 011 his  foot. . . . I was 
riglit i n  tlie midst of our  holiday Cllristmas trade. H e  assure~l  me t h a t  
those mat te r s  would be taken care of a s  lw 11:ld pron-iscd me on the  
plione. . . . H e  called back so~ne t ime  later  m ~ d  said, 'We call't do 
tha t  work non-, but just as  soon as  the season is  over n e  will take care 
of it.' TTllel~ I tlirectcd h i s  a t tent ion to tllosc matters  about n.11ich I 
liave testified, M r .  Webb made no de ina~id  tha t  I put  t l ~ i s  coniplai i~t  i n  
writing." 

Tlie first note fell  due about 24 I)eceaiber, 1030, a n  1 the defenclnnt 
~ r r o t c  a letter to the plaintiff. Defendant  sa id :  "I th ink  .l saw X r .  K e b b  
a short  t ime af ter  tha t  and he  said, 'Go on and p u t  the goods ill tile 
store.' H e  assured m e  t h a t  the defects would be t a l m i  care of satisfac- 
torily. I paid the note Inter a f te r  his  last assurance." Subsequently a 
norkinail f r o m  tlie p l a i ~ ~ t i f f ' s  office came to defendant 's store and  u ~ i ~ l e r -  
took to repa i r  the  defects. I n  J a n u a r y ,  1031, Webb, the general liiaiiager 
of the plaintiff, came into the  defe~ldant 's  store and  looked ~ Y I T  the 
work. Tlie defe~idan t  was still complaining of defects il: the equipinelit. 
nefci ldant  s a i d :  "I agoill directed his  a t t e ~ ~ t i o i ~  to tlic defects n.11ich I 
l ~ n t l  ~ e m i n d e d  liim of, and lle said, 'We can't get a t  i t  r ight  now. K c  nrc 
g o i i ~ g  to llavc sollie of the ~ r o r k  done o ~ e r  t h e  and  I will llal-c, 111y 
I I I ~ I I  conic ill aiitl take care of tha t  la ter  oil.'" After\\ .ards n 111;111 (lid 
come f rom the  office of plaintiff to refillis11 tlie cascs. D c ~ f e n d a i ~ t  fur t l ier  
sai(1: "I stopped paymelit oil tlie ~ i o t e s  o ~ c c  or twice because the!- w r e  
i ~ o t  mnkiiig :illy progress toward d o i i ~ g  v h a t  tlicy liatl proinised me. Mr .  
K e b b  was c o n l i ~ ~ g  ill ant1 out of the store c o i i t i n u ~ ~ l l y  f rom D e c e m h r  
ulitil I stopped p a y i ~ l g  tlicni. 1 1)aid fire i~otes ,  paying the last olre ill 
3Iarr l i  or Apri l ,  1031. . . . D u r i n g  the t ime  bctwwii the iiistalla- 
tion of tlie job ant1 the p:~ymeiit of tha t  iiotc 1\11'. V e b b  was in  a11:l out 
of m y  store fifteen or twenty  time^." 

Tlie defcndniit offered i n u c l ~  er idci iw at tlic t r i a l  t c i ~ t l i ~ r g  to show 
scrious ticfccts ill tlie e q u i p ~ ~ i c i l t  aiitl the impairctl  v ~ l u c  t h c r d  by 
reason of s u d i  defects. 

, i t  tlie cwiwlusiou of tlie cvidei~ce tlie t r i a l  jutlgc cliargcd the j u r y  
;IS f o l l o ~ r s  : (Tau arc  ii~structetl ,  if you believe tlic c r i~ leucc  an(l  finrl the  
facts  to be as  the cvitlci~ec a i d  t c~s t imoi~y  tend to shon-, yon xi11 :tlisnpr 
tlw issue $1,S20 v i t l i  interest f rom 2-1 Sovember,  1030." 

F r o m  jutlgmci~t upon tlie verdict the defendant appenled. 
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BROGDEN, J. Substantially the  case is th i s :  A inanufacturer  of store 
fixtures and  the  store owner agree i n  wri t ing f o r  the  purchase and in-  
stallatiou of certain fixtures, made  to order. T h e  written contract ex- 
cludes re rba l  modification, eliminates the  r ight  of a n  agent to  change 
the agreement, and  fur ther  prorides t h a t  thc use of tlie property or a n y  
portion thereof f o r  a period of f i re  days  constitutes all a c c e p t a ~ ~ c e  of 
same as  complying wit11 al l  t h e  terms and  specifications of this  contract 
and  all  claims f o r  damages, errors, o r  shortage not filed within t h a t  
time. There  is  evidence tliat the  equipment was mater ial ly  defcctire 
and oral  complaint made  dur ing  tlie progress of installation. Repeated 
~ x o m i s e s  n ere made  by  the  general manager  of t h e  vendor t h a t  a l l  
defects n-ould bc remeclied. T h e  purcliaser, act ing upon such assurances, 
continues to  p a y  and  then declines to  p a y  t h e  balance, and suit is insti- 
tuted by the  rendor.  

T h e  law as  expouiided i n  this jurisdiction has  cleclared with unbroken 
uniformity that,  n o t h i i ~ g  else appearing, a l l  pr ior  negotiations a r e  pre- 
sumed to be merged into a ~ v r i t t e n  instrument  thereafter  executed by tlie 
parties, and tha t  tlie wri t ten ~ v o r d  so chosen sliall abide unless and unt i l  
tlie ~ v r i t i n g  is modified, set aside or  rescinded upoii grounds deemed by 
the law a s  s o u i d  and  adequate. I\'otwitlistandiiig, i t  is also n-ell estab- 
lished tha t  a wri t ten contract m a y  be na i re t l  or abaadonecl. Tlw g e ~ i e r a l  
priiiciples establishiiig such r ights  a re  classified ill 13in lc~  2 % .  U r / f f o n ,  
102 K. C., 199, 134  S. E., -188. T h e  doctrine of n a i \ e r ,  ill proper case>, 
is iiow as  firmly cstablisliecl as  the doctriiie of tlie r igidi ty  a:~ll ill- 
flcsibilitp of tlic wri t ten word. F o r  instance, i t  is stated ill I I l g 1 ~ 1 ~ a ! /  
Ciomnli,cszon v. R a n d ,  195 S. C., 799, 1-11 S. E. ,  $02 : ' (P~oT  isioiis in  a 
contract m a y  be n a i ~  ed." Al n o i ~  er has  been I ariously definctl ant1 
applied. See JlaX u c n  T .  Elder, 170 X. C., 510, 87 S. E., 33-1; ; I / / P I L  v. 
JInnX. 180 N. C., 608, 1 0 5  S. E., 401. h i  rxteilqire discussioii of tlic 
princ;ple is found i n  , l ~ a n u f a c f l ~ i ~ ~ ~ z g  C'o. r .  B u ~ l t l i ~ l g  C'G., 177 S. C., 
10.2, 97 S. E.,  718. T h e  court assenlbles various clefinitions of the teiln, 
including the following froill H e r m a n  on Es toppe l :  ''A TI a i ~  er takes 
place nl lere  a inan dispeiises with the  p e r f o r ~ n a n c e  of sometliiilg n l i i c l~  
he has  a riglit to exact. Ll m a n  m a y  do tha t  not o ~ i l y  by saying tliat he. 
dispenses ~v i t l i  i t ,  that  lie excuses the performaiicc, or lie m a y  do it  as  
effectually by conduct wliicll natural ly  and justly leads the  otller par ty  
to belieye t h a t  lie dispelises nit11 i t .  There call be 110 wa i re r  unlcss so 
intended by one party,  and so understood by the other, or one p a r t y  
has SO acted as  to  inislead tlie otlier." h d  fur ther ,  " t l ~ e  intent to  n-ail e 
m a y  appear  a s  a legal result of conduct. T h e  actuat ing motive, or tlie 
intention to abandon a riglit, is gelierally a mat tc r  of inference to  be 
tletlucterl wit11 more or  lcsq certaiilty f r o m  the c s t e r i ~ a l  and  ~ i s i b l e  acts 
of tlie p a r t y  and al l  the accompa:iyi~lg circumstances of tlie transaction, 
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r(ynrt1less of \~ l ie t l i e r  tlicrc n . : ~  a n  actual  or eslwesscd intent  to w a i w ,  
o r  (>I ell if there v a s  a n  actual  but u~idiscloscd intention to tlic contrary.  
T11r ( l e c i s i o ~ ~ s  declaring intent  to be the essence of ~ v n i v c r  r c c o p i z c  tha t  
t l ~ c  ilitc:~t in:ly be ilifcrretl fro111 n party 's  conduct." AIorcol-er, i t  is 
f ~ w t l i c r  ,\aid : " S i ~ ~ c c  intcwt is  nn ol~erat iol i  of the  mi  1t1 i t  sliould h 
1)rovc'11 :111(1  fo1111t1 as  n fact  slid i. r a r ~ l y  to he i ~ ~ f e r r c c l  ;IF: n 111:ltt~r of 
l:rn.." SF?, also, Zl 'a id~auXs 1.. Supply C'o., 170 3. C.. 315, S6 S. E., 1 0 3 1 :  
I.'( i v y  ( ' 0 .  1 % .  Fai i~Otr1~1,  c - X o r s c  LC ('o., 201 S. C., 483. 

111 the i . r v  a t  1 ~ 1 r  Wcbh, illscloiilig the wide raligc of his  nl~t l ior i ty  
to act f o r  tlic 1)lnilitifl'. sa id :  "1 a111 secrctnry ant1 trci?sni*cr of the Wn(lc 
l \ l i i~ iufnc tur i~ ig  C o l n l j n ~ ~ y  n~i t l  an1 tlie next inall ill r a n k  ' ~ f t e r  l l r .  Watle 
i l i  t l i ~  ~ ~ ~ a ~ ~ a g c m c n t  of tlw colnpany. I occupy the pos, t ion of gcncrnl 
n i :~ l iagw in J I r .  Watle's nhscnw. I regular ly deal ~ r i t l i  m ? t t e r s  comlcctc'(1 
11 i t11  tlic b n - i n w  of thc  cospvration n.itli 11s. Kat lc ' i  ful l  lcl~onlctlqc~ 
atitl autliori ty." T h e  c! \  itl(311cc. of defcntlant, co~istrucd i n  x f a \  orable 
light,  tc3l1tl.s to s h o ~ r  t h t  Kc1111 cainc to his place of 1m;incss f i f t c c ~ ~  or 

T\':I,.: tlicl t ~ o i ~ t l i ~ t ~ t  of TT('1)1), \!.how n n t l ~ o r i t p  as  g e ~ ~ ( ' r a l  : ~ g c ~ ~ t  is (~:t:~l)- 
lislicd by the c ~ i d c n r e ,  of s n p l ~  n ~ l a t u r e  a1111 qual i ty  as  to w a r r n ~ ~ t  all 
i l ifcrcl~cv of wai\-cr 01. i ~ ~ ! c ~ i t i o l l  to n . n i ~ e  the  rigid clnuses of the wri t t~ '11 
i l i ~ t r u l n c ~ ~ t s !  T h i s  inquiry liilist 1)c submitted 117 proper issue n~it l  ill- 
strnctioii to n jury. ( 'o l lsccpl t t ly ,  ihe peremptorp i ~ i e t r u c t i o ~ i  of t l~ ,>  trial 
judge l~ iuz t  be licld f o r  error. 

?\'en. t r ia l .  
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ings dcpnrtnicnt and c.omminglcd them with its regular clel~osits, and 
1:rtcr was placed in a rccei~er 's  hands for liquidation. A sub'stitute 
c~lnrrli:rn was nl~pointctl, and the surety on tlie ba~lk 's  guardinnsliil~ bond 
11;litl the amouut of the d e ~ o s i t  to the substituted guardian mld wns 
:rssiyncd the substituted guardinn's rights against the bank. H e l d .  the 
surc'ty was ~ o t  cntitled to a preference for the mnount of the gnnl'clinn- 
ship deposit, such sum not being ail amount due the U. 8. C;o~el '~~iuent  
(21 U. S. C. A., see. 101) ,  the Government hn~i11g dischayqcd its obliga- 
tion hy pngmcnt of the sum to the gunrdinn, and the title to the sum 
having passed to it. C .  S., 2169. 

.\I'I,F:.\L 1 ~ y  p ~ t i t i o n e r ,  LT. S .  F ide l i ty  mid G u a r a n t y  Coiripai~y, froill 
/ ) c c , ' I I ,  ./., :IT O(.tobcr T e r m ,  1036, of XI;\\- 1 1 - ~ s o r ~ x .  a l f f i r ~ ~ i c ~ l .  

J 'h(.  agrc'wl farti.:: Uliited States  F ide l i ty  a n d  G u a r a n t y  C o l n p n ~ ~ y ,  and 
( ; ~ i r r i r , ~  1'. Ilootl, Commiasiolicr of Banks,  agree to the  f o l l o ~ i ~ ~ g  facats: 

1 .  T h a t  TTnitctl S ta tes  F ide l i ty  alid G u a r a n t y  Company  i~ a ? i larylal~d 
csorrmr:~tio~~> : ~ r i ( l  nurliorizvl to esecute guartliali  bol~tls ill Sor:li  C'aro- 
l i r ~ : ~ .  T l ~ a t  o ~ i  20 . J a ~ ~ u a r y ,  1931, and  fo r  a long t h e  pr ior  tllcreto, EIon~e  
C; . '  . :[I  rig.: 13arik was a S o r t h  C a r o l i i ~ a  banking corporntion. 

2.  'l'h:~t or1 20 , J a ~ ~ u a r y ,  19.31, tlic Corl)or :~t ion Coiii~ilissio11 of Sort11 
(;:irc~lir~a, i~ri(lr:r lr~r(l 1 ) ~ -  v i r tue of tlic p r o ~ i s i o l i s  of section 31S(c)! Con- 
io1iii:rtc~ri St:itutr:s, took ?]large of snit1 I Iomc Sar-ing.; 13a1ik) nn a w o i ~ l i t  
of i r ~ w i ~ ; v r ~ c ~ y  or  fo r  ~ I I ( J  or  ~ r io re  o t h w  riruscs set out i n  w(~t iol i  61S(l)) 
;I 11 i1  l ~ : ~ r ~ ~ g r : ~ p l ~  1 of wction 218 ( e ) ,  C o ~ ~ ~ o l i ( l : t t e d  Statiltrs! n11(1 R o l ~ r t  
S t r : ~ r ~ g o   IS :111rmi11tc~1 a s  l i q u i t l a t i ~ ~ g  agent.  

:!. 7'li:lt t l i c . l~ :~f t , ( , r  vi r tuc of the l)ro\,isiol~s of c1iaptc.r 24::. Pub l ic  
l,nn.- of I!)T:J, : I I I ; ~  swtion 21S(c) ,  c'on.solitlntc.tl Statutes, GUYI~LIJ -  P. 
f l ~ ~ o c l .  ( ' o r r ~ ~ r ~ i ~ . i o ~ ~ c ~ r  of l:anks, took cliargc a11t1 Robert  Straiigc coil- 
fir111w1 ; I V  11 i 3  : ! g v ~ ~ t  i ~ r ~ t i l  1 , Ja i~uary ,  1936) w h ~ i  L. P. Harrc>ll ~ v a s  
; I ~ J [ > O ~ I I  twl :~g(ar~t. 
4. '1'h:~t the l iq~ i i ( l :~ t  ing agent docs ~ o t  11:~r.e ill liis ~ j o s w s s i o ~ ~  a w 3 t s  be- 

i o ~ ~ g i t ~ g  to i : ~ i ( l  h r ~ k  (if suffiric'r~t vnluc to p:ry a11 tlie debts due lly said 
II:I I I ~  i r~ f~i l l - . - - :~ t11 i q  to t~i j i t  io11 vsi+tctl :lt tlie ti111e the C o r p o r a t i o ~ ~  
( , ' o r ~ ~ r r ~  i Y-ior~ took (*11:1rg(>. 

.?. l ,( , t t( ,rs of p ~ ; ~ r ~ I i i ~ r ~ . l ~ i l ~  r\,(,r(> is , - iu~~l  10 1Ionre S:lvil~gs T3:1111i as  
g ~ ~ : ~ r ( I i a t ~  for  I!i,r~,j. J!Ol'l'ii (:1:1y, I ) ~ r o t l ~ y  IJuci1i! CI:IJ- a1111 Tlionl:~s 
.111~l~,or1 ( ' l : ~ y )  ~ r ~ i t ~ o ~ ,  ( ~ h i l ~ l r ~ ~  1 1  of J ~ J I I ~ ~ I ~ I ~ ~ I  11. C1:ly (also ~ < I I O I V I I  a s  
I;( r 1 1 1 i ( ,  ( ' l : ~ ? )  ;I ( l ( ~ ( ~ a w l  JVorlil ~ V ; I I .  v ( , t ( ' r : ~ ~ ~ )  1\,11o carriwl a policy of 
IV;lr I 'L iqk  l r ~ i ~ r r : ~ t ~ i . c *  is~11( , (1  I I ~  t 1 1 ( ,  I:~~itc,ti S ta tcs  on his  lif(8. S:iitl 
~9!1;1rili;1r1 V + ; I ?  ; I ~ I ~ J O ~ I I ~ ( , ( I  11y t11( ,  (.l(,rk of t h ( ~  S i ~ ~ ) ( ~ r i o r  Cour t  of 1 '~ndcr  
( ' o ~ ~ t ~ t y ,  .Yortl~ ( ' : ~ ~ , o l i r ~ : ~ ,  (111 25 . J~l ly ,  I!):jO, :111(1 p o ~ t i ~ l  l)o11(1 j t ~  the sum 
l t f  r22,1J(~(J for t t ~ ( ,  f a i t t 1 f 1 1 1  [ J I , ~ ~ ~ O ~ ~ ~ I ; I I I ( ~ ( ~  of i t , <  trrl<t, rvith I 7 t ~ i t ( ~ ~ i  s t ~ t c l s  
k ' i r ! ( , l  it;; :I r ~ i l  (;!I;!  r : ~  t ~ f y  (:orr~ [];I  t1.v , - ~ ~ r i , t y ,  

6. ' I  I I ; I ~ ,  t ~ y  r ( , :~ -or~  of :I t~ : I K ; I ~ ~ I  of ( ~ o r r ~ ~ ~ ( ~ r ~ v ~ t  i o t ~  ; 1 t 1 ( 1  ~ ~ I S I I I * : I I I ~ )  1111(l(!r 
111,  ~ , o r r l ~ , ~ , r ~ . ; ~ ~ i o r ~  ; 1 t 1 ( 1  i r ~ - ~ r r : ~ t ~ r v  l : ~ \ v <  of f l ~ r *  l ' t ~ i l ~ * i l  S t : i t~ 's  w l : ~ t i ~ y  t o  
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Yorlt l  W a r  veterans, the guardian rcceired on 4 Sorenibcr,  1930, from 
tlic C ~ ~ i t e d  States Veteralis' Admi~iistratioii the sum of $ l i l .S5 ,  for and 
011 b~l ia l f  of car11 of said bcl~t~ficiaries. - \ l q  thereafter, i no~~ t l i l y  pay- 
~ilents  of $13.33 co~npei~sation,  and $5.33 insuraiice, u p  until the closing 
of saitl bank. Tliat, on 4 Xovember, 1030, Home Sayings Bank, as 
guarclin~t, deposited said funds i n  three separate savings accounts in  
Home S a v i ~ ~ g s  U m k  as all investmelit for  and on behalf of said belie- 
ficiarics, and 111ade deposits nit11 said hank a t  rarious t i  nes of tlie funds 
recei\-ed, and oil 0 J n i ~ u a r y ,  1930, when tlie Corporation Commission 
tool< c l ~ a r g ~ ,  tlie rccortls of saitl b:~iik s l ~ o ~ ~ c ~ l  tlic b:ila1ic1~s ill tlic various 
:iccounts as follows : 

s al lngs  : L\ccou~it S o .  15112, 'Home Savings Bank, guardian for  

1)orotliy IJucile Clay' balailce of $170.08. 
S n ~ i i i g s  ,Iccoui~t S o .  18113, 'Home Sarings Eai~l;,  guardian for  

Iklijaniiil  Xorr i s  Clay,' h:llance of $179.08. 
S a ~ i i ~ g s  -\ccount S o .  1S114, 'Home Savings E n d < ,  guardin11 for  

Tliomas Judson Clay,' balnl~ce of $169.56. 
Total deposits of $537.72. I t  is agreed that tlie claiilts may be cou- 

solidatctl and licard together. 
7 .  That  the oficcrs of said bank k m w  at  the time of the receiving of 

tlie deposits, from uliat  source they came, and that  tlwy ne re  the pro- 
ceeds of W a r  Risk I l ~ m r a n c e ,  paid by the Uuitetl States T'cterans' 
13urcau. That  :111 ful i~ls  iuvolved ill tllis suit were derived from pay- 
~ r l t ~ l ~ t s  ~tiatlc by t l ~ c  I'nitcd States T'etei~ans' Burcnu for , n ~ d  011 behalf of 
wid  bciicficiarics, under an  insurance policy issued upoll the life of 
13enliie C1:1y, n soldier in the r~iitetl Stntes Army. That  a11 ('liccli3 
\\-ere iswed ill the lianic of tlie guardiail as legal guartliaii of the belie- 
ficiary ill quc'.tio~i. Copy of olic of the ch~cl i s  follows: 

V Treasurer of the Cnitctl States. 

(Seal.) 15-Sl 23  Octobcr, 1930. 

P a y  in dollars one liu~idrcd five d l  100 S105.21 

To tlie order of IIonie Savings Bank of 'lVilmiiigton, N .  C'. 
S(' 3466. As LGL G D S  of Thomas Jutlson Clay, Wilniington, S. C. 
-\dj, to 30 Sept., 1030 

J. B. Schommer, Disl)ul.silig Clerk. 
B y  C. A. Ball, Deputy Dis1)ursiiig Clerk. 

Object for  wliieli tlralvn : Compmsation. 11-666. 
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b. Tliat, 011 ur :rl)ont 31 Xarcli,  l9::1, the liquidati1lg agellt filed all 
:~c,c,ou~~t of 'IIonie S a ~ ~ n g s  B a ~ ~ l i ,  guardian for Eenjaniill Morli? C121>, 
1)orotliy Lucile Clay and Thoniao Judson Clay,' ol~ov illg that .all1 1):anh 
I\ a. inclcbtcd to the on ~ ~ e r s  of tlic. l~ s t cd  cleposit, in tlic total ainoul~t of 
$327.T4-saitl nccouuts slio~ied that  the receipts n e i e  d t r ~ ~ c t l  from tllc 
rniterl  Stntea T'etcran~'  Bureau. A l t  tlie smne time the l iqu~t la t i l~p  agellt 
te~~clcrcd resignation of Home Snl I I I ~ S  Galili, gunrclia~l ar :rfore.nltl, all(/ 
akkcd the al)po~ntitlerit of a I I ~  gnart11:m to protect the (-1:it~. h t t e r .  
of g u n r d i a i ~ s l ~ i ~ j   ere isiuecl on or about 1 A\ljril, 3 931, to Sor t l i  (':\lo- 
1111 :~  Bank and Truzt Cornpanj as g u : ~ r t l i a ~ ~  for said I I I I I I ~ I ~ .  

9. That  Nortli Ca ro l~na  Danlr :~litl ? lus t  Gm~pa l iy ,  g u d i a l ~ ,  file.1 
\\ it11 the liquitlating agent of l lome Sax I I I ~ -  Balili 011 form? funiislie 1 
for such purposes, its certificates of proof of cl:r~ni ill t l ~ c  s ~ l m  of $.ifi.7-". 
That U111ted States Fidelity and Gunianty ('ompany, petitiolrcr, pa111 
~ c ~ . ' f . 7 4 ,  tlie aniount on deposit, to the guart l lm a11tl took an  u.sigul~tc.ltt 
rlrtl subrogation rcceipt on 24 July,  1021. T l ~ n t  petitioner filctl tlic. 
~- . ip~lmeut  n it11 tlie lquidation agelit on tlie rc gular forni ful ilisllctl 
for -ucli purpose on 1- ,Iugust. 1931. 'Cll:it, ill tlie cl:rim .o filctl, lie 

v l a n ~ l ~  xa.  ni:de that the moneys n t r e  go\ crnrnelit fun(li :11rt1 e ~ ~ t i t l r t l  to 
1)riority as sucli. 

10. That  said claiins \\ere du l j  classified by the liquitlati~lg :rgc>lit :I, 

orJinary clairns for depokit and the oniiers thereof nerc  tleclarctl cntitletl 
to ~ :wt ic ipa te  in all diridcnds as general or uiisecurc d crcd~torb of s ~ ~ t l  
11a11k. Tliat the queotion as to v l ~ e t h e r  sucli fundi  nerc,  go^ enlnlel~t  
furlclz and entitled to priority n a s  not raised ilor determined. 

11. That  a dividend of 10 per cent mas declared by the licjuitlnt~l~g 
agent 011 9 October, 1031, but petitioner did not accept said di\~tlen,l .  
That  R petition of iiiterrerition was filed by United States F d c l i t y  :mt1 
Guaranty Company on 1 April, 1932, asking for tlie priority to 1~11irl1 
~t beliered the clairns were entitled. Tliat a second dl\ idend of 10 p t r  
rent was declared on 8 April, 1032, but petitiomr did not accept saiiie. 

12. Tliat the subject-matter of this cont ro~ersy  cousisti~lg of cash 
oillg u a s  received by the Home Savings Bank, by it intern~ingletl ni t l i  
other moneys of saicl bank, and n a s  a t  no time separated or set aside 
from its deposits. 

13. That  at the time the said balik failed and the Corporati011 Com- 
~nisi ion took charge thereof, tliere was on hand in cash and p a w t l  to 
the liquidating agent, the sum of $3,404.00. That  at no time aftrr  tllr 
receipt of said funds was cash on liand less than $227.72. After tlic saicl 
liquidating agent took charge, and bcfore tlie filing of tlie petitiou ill this 
cause, tliere has been filed with the liquidating agent clainis seekil~g a 
lmfcrence, whicli had been alloned and paid, aggregating $3,310.07. 

11. I t  is agreed further that the petition of in ter r~i i t ion  of rnited 
Stntci Fidelity and Guaranty Company, the a n w e r  of Gurney P. Hood, 
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ailtl the reply of petitioner, be incorpornted i n  a u d  nladc a p a r t  of tliese 
agreed facts, and  tha t  the petitioner and  respondent be nllowxl to  es-  
liibit to tllc court i n  the  hear ing  of this  cause such papers  and orders 
tliat m:iy be pert inent  to  a fu l l  and  clear understanding of the  fact. 
herein. 

Tliis 2S October, 1932." 
T h e  juclgiilei~t of the  court  below u-as as  f o l l o w :  "This cause conl i i~g 

on f o r  lieariiig before his I-Ionor, W. Il. Devin, judge, a t  tlie October 
T ( ~ n 1 ,  1932. of the  Sulwrinr  C'ourt of SCK I I a i ~ o v e r  C ' o u ~ ~ t y ,  upon the 
:greed facts  :~ttnclied to and  made  a p a r t  hereof, aiid being lleard; it  
:lppears to the  court  tha t  petitioiicr seeks to  have i ts  c la i~ i i  adjudged as  n 
prcfcwctl clnilii : igni~~, i t  t l ~ e  aswrs of snit1 H o m e  S t l ~ i u g :  Enilk superior 
to other  clcl~ositors on the grouiltl t h a t  the  funds  i n  questioii a r c  gowrl l -  
ment f u i ~ t l s  a ~ i d  elititled to pr ior i ty  as  such n-itl~iii  the coliteinplntion of 
scct ioi~ 34tici of tlie Rcvisctl Statutcs  of tlie United S ta tes  ( 3 1  U. S. C. A., 
sec. 191) ,  mcl other  s tatutes;  a i ~ d ,  a f te r  heariiig tlie same, the court  
beiiig of tlie opi~i ioi i  tliat the claim of pctitioner is liot ciititletl to 
priorit\- ,  i t  i -  t l icwforc ortlorcd, :idjutlgrtl :11it1 tl(~crtw1 1,- tlic court 
iliat 11ic lwt1tlo11 be ni~t l  tlie saiiie is hereby tlismisaed at the cost of tlie 
pctitioiicr. TIT. -1. Davrx,  J u d g e  l ' r e s z d i ~ g .  

T l ~ c  l ~ c ~ t i t i o w r ,  u ~ ~ i t c d  States  Fidel i ty  and  Guararitlr Compang,  cs-  

( ' I . ~ R I < W T .  J. l 'e t i t ioi~er ,  appellant,  conteiids tha t  it is agreed tha t  
:lplwllant l'aitl the aniouiit of the deposit and took ail assigumer~t and  
suhrogat io~i  rcccipt. I f  tlle court decides that  the deposit m s  niolley 
of the r l i i t e t l  S ta tes  and n a s  entitled to pr ior i ty  as  l;uch within tlie 
contemplatioli of s e ~ t i o n  3466, Rev. S t a t .  of U. S., tlle appellant ni l1  be 
su1)rogntctl to :ill pr ior i ty  r ights  of the Unitctl State% .\ppellee roll- 
c ~ d c s  tlii*. 

7 .  l l l e  reqmi~clent,  appellee, coiitci~tls tha t  11a~i l ig  clectcd to file i ts  as- 
sigi~niciit  :iiid subrogatioii receipt ui t l iout  claiming a preference, peti- 
tioner is now estopped f r o m  seeliing a preference. 

T h e  1Iorne Saviilgs B a d ;  of Wilmii~gtoi i ,  N. C., was g u a r t l i a i ~  of the 
nlillors coiiccwicd i n  this  co i i t ro~  ersy, and  ga l  e bond i n  t l ~ e  U. S .  Fitlelity 
and G u a r a n t y  Conipnny, as  surety f o r  the fa i th fu l  performance of i ts  
t rust .  T h e  balili ilitermiilgletl tlie guard ian  money with i ts  other money 
i n  i ts  ~ a u l t q .  T h e  bank is insolvent. I t  is settled i n  ihis  jurisdiction 
tha t  tlic r. S. F i d e l i t  a i d  G u a r a n t y  Compang is  liable on its bontl. 
73otlX. 1 % .  C o r l ~ o m f t i o n  C'otnmisciorz, 201 X. (I., 381. 
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I t  is contended by petitioner, appel1:111t, L-. S. Fidel i ty  ant1 Guiu.:liity 
C'oii~pai~j-,  tliat tlie nio~icy tlie bank receivid, i t  l m e v  \vas tlic proceeds 
of R a r  Kisli Iiisuralice pait1 by the r. S. Yeter:111s' B u r e a u  ant1 that  all  
f u ~ ~ t l s  involvetl ill this suit \\-ere tleri~-ed fro111 l)aymmitts 111acle by the, 
Lr~~itecl States  T'etera~~s' B u r e a u  for  aucl on behalf of said belieficiariess, 
u ~ i d e r  ail i i isura~ice l~o l icy  issued up011 the l i fe  of Bcrmie Clay: :I soldier 

r .  
i l l  t he  U ~ i i t e d  States  -1rmy. I l l a t  the money on deposit ill tile I I o ~ i i e  
S a ~ i ~ l g s  Iiu111; of W i l m i ~ l g t o ~ i ,  1. C., Tvas put  t l ~ e r c  by said S a ~ i i ~ g s  13a1ik 
as  guardiaii  was lnoliey of tlic Cnitetl  States  and  e~i t i t le t l  to pr ior i ty  as 
s11c.11 n-ithi11 the c o ~ l t e ~ ~ i p l : ~ t i o i i  of scctioil 3466 Revised Statutes  of the 
Uliited S ta tes  ( 3 1  r. S. C. A, sec. 191)  and  otlicr U. S. Statutes .  l y e  
caniiot so hold. 

T h e  mat te r  n a s  decided ill the U. S. Supreni~e Cour t  to tlw coutrary, 
ill a decision for  the Court  n r i t t e n  by X i .  J i ~ a l ~ ~ c  l ~ u i l e r ,  13 Marcli, 
1933. "Petitioilcr was a Uiiited States  +oldier ill tlie IVorld K a r  mid 
wide ill the service suffered per l~ in i ie~ i t  incntal ii~competency. H e  be- 
c a l m  entitled to receive fro111 the  U ~ ~ i t e d  States  W a r  Hisli luaurance  
;111d disability c .on~pci~e:~t iol~.  10 Septuuber ,  1919, the couiity court of 
13re:itliitt County, Iieiituckj-, a p p o i ~ ~ t r d  fo r  1li111 tile guariliaii above 
~~:rmcci ~vlio qudifiecl a d  lias ever since acted a s  such. Tlie L ~ i i t e d  States  
paid to tlie gu:trcli:l~i tlic i ~ ~ s t a l l r n c n t s  due his  ~ r x r t l .  Tlie gmirdiaii 
cleposited tliem i n  tlie H a r g i s  Uaiik and Trus t  Con~pai iy .  I t  b v c a ~ ~ i e  in-  
solve~lt  aiicl February ,  1930, c o ~ i f o r i ~ l n l l y  to the laws of the S t a t r ,  a l l  
i ts  assets were taken over hr- respo~ideut  act ing a s  special deputy b:l~ili- 
iug coniriiissiolier aliil l iqu ida t i i~g  agelit. A t  tha t  time tlie guarclian liad 
o ~ i  deposit $6,O'iO.SO derived f r o m  such payniei~ts .  T h e  assets of tlic 
b ~ ~ ~ i l i  were uot sufficie~it to pay more thaii one-half the  total o w i ~ i g  to 
depositors. Claiming prior i ty  uiider R .  S., see. 3466, the guarcliii~i tlc- 
~~i : l~~c lec l  1~1y11ie1it of his deposit i n  full .  Respo~iden t  held that  pct i t io~ier  
v x s  o ~ i l , ~  elititled to share  ratably with other creditors a i d  refused to 
l i q .  I'etitioiicr brouglit this  sult iii tlie circuit court of U r e a t l ~ i t t  County 
to ellforce the abserted pr ior i ty .  T h a t  court g a I e  h i m  judgment as  
p r a j c d .  T h e  court of appeals re~erscc l  on tlir  ground tha t  tlie bailli n:ls 
not indebted to the United States  on accouiit of the deposlt by tlie 
g,unrdian. 2-14 Ky., GS. T h e  question has  uot been co~ieidered here and, 
tlecisioiis upoil i t  ill the s tate  courts being i ~ i  conflict, we grai~tecl a 
x r i t  of t c ,  l lo ia ,  i. 2S7 r. S., . P e t i t ~ o ~ i e r  relies upon tlic clause of 
bcction 3466 cleclaring tha t  w l m i e ~  er a n y  person indebted to the r ~ ~ i t e d  
Statcs  is inso1~-ent the debts due to the Cnitecl States  51i:dl first be 
satisfied. H e  asserts that ,  urider acts of Congress la ter  to  be couuidered, 
the W a r  Risk Insurance  and disability c o n ~ p e ~ ~ s a t i o n  paid to the guard-  
iali of a n  incompetent rcteruii renlaiiis the lilo~ley of the Tni ted  States  
so long as  i t  is subject to  his  co~i t ro l  and suggrsts that  the guardian is a 
mere  i ~ ~ s t r u r r ~ e n t a l i t y  of the  r ~ i i t e d  States  fo r  the  disbursenwilt of such 
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lnolley f o r  the benefit of tlie veteran. ,\nd h e  maintained ;hat the  deposit 
here in~-olvcd is  money of the United S ta tes  and that  the  l a n k  is indebted 
to i t  therefor. . . . T h e  guardian,  appointed by thc. couuty court.  
was by the IRWS of the  s tate  g i ~ . e n  the custody and eolitrol of the personal 
estate of h i s  ward  a n d  was authorized to  collect and  r c c 5 r e  t h e  money 
i n  qucqtion. Ky. Stat . ,  src. 2030. ,Ind unqwstionably payment  to the 
guard ian  vested title i n  the ~ w r d  and  operatcd to  discharge the  obliga- 
ti011 of the ITltit~:1 Stntcs i n  respect to such i ~ i s t a l l r n e ~ ~ t : ~ .  . . . l l e  
was not a n  agent or instrumental i ty  of thc ITnited Stat(2s. (Ci t ing  au-  
thoritics.) I t  results that  the  deposit ill question does not belong to the 
United States  and,  a s  indebtetlness to i t  is esse~i t ia l  to  priority, tlie 
guard in~i ' s  ch in1  under  thnt  v c t i o n  is without merit." O u r  s tatute  
C. S., 2169, is s imilar  to the  I h i t u c k y  s tatute  above referred to. F o r  
the  reasons givcn, the judgmcnt below is  

Affirmed. 

(Filed 40 RIarcli, l03Z.) 

1. Contr-acts B e--Under terms of contract clenlcr conld l~olcl ~ ~ c f i n i n g  
rompany liablc only for clcferts i n  pumps a t  time of i~~c;tallation. 

Plni~~tifS nnd tlcfrn(1:int entered into n contrnct wlierel)~ plaintiff \vas 
to sell nt retxil g;~solinc I~ongl~t  from tlefntdant a t  wlic~lesale, and de- 
frndnlit W:IS to f n r ~ ~ i s h  nut1 install certain pumps and equipment neces- 
s;ir;\- to  such retail distribution, and plaintiff n a s  to keep such equipment 
it1 relmir. Plnintiff brouglit suit for loss occnsionecl by n defect in the 
1)nnIps 1vhic.11 cnusc.d them to deliver more gasoline thnr w:is indicated 
on tlie clinl thereof. Hcltl, defendant \ ~ o u l d  lye liahle only for such loss 
ns was occasionetl by a defect in thc lmmps nt the time of their installn- 
tion. it being 1~1:1intiff's duty undcr the ~ . o ~ ~ t r : ~ c t  to kecl~ the equ ipme~~t  
in repair. 

2. Indemnity A a-Refining conlpany held indemnified against loss causcd 
denlcr by clcfccts i n  pumps under  the  contloact between tlie parties. 

JVl~cle a contract for the retail distributimi of gnsolint bouglit by the 
dealer from a refininq coulpany provides that the refining vompany sliould 
fnrnish eel tain pumps and equipment for such retail distribution, and 
stipulates that the dealer sliould esonerate the refining company and 
hold it  liarn~less from all claims, suits and liabilities al>ising from the 
clsiatcnce of such cquipnlcnt: Held, by the terms of the agreement the 
denlcr was barrcd from bringing action against the refining compauy for 
loss alleged to have been caused by a defect in the pumps which caused 
tliem to deliver more gasoline than was indisnted on the dial ther~on .  

CI.ARI;SOX, J., dissenting. 

Cosn-OR, J., concurs in  the dissent. 
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( ' I T I L  A (  TIOX, h f o r P  Smcrll, J . ,  a t  February  Term,  1933, of COLI'\IGI.S. 
Tlw t lc f~~uda i i t  onirctl a f i l l i~lg s t a t i o ~ i  near  Chadbounr, ant1 on or 

:111out 1 2  I k c c m b t ~ r ,  1930, crltcrctl illto a u r i t t c l ~  n g r c r m c ~ ~ t  with t l ~ c  
lllaintiff I1y the tcrrnq of \I-llicli tlir l ) la i~i t i i f  was to operate tlie fill i~rg 
itatioii. Tlic wri t ten i~is t rumcwt stil~ulateq : 

1. "The c o ~ r i p a ~ l y  Icnscs to  the t l c d c ~  for  iirstall:itio~i ant1 IIW . . . 
tliroc~ W:~yrre Motor  I'nmps; tlirre 550 U. (:, tariks; o11c nictal t h y  s ip1 
c~oniplctc, oiic ccrtificd ser\.ire ~ i g l l ,  oile gold motor oil sidewalk sign : 

RIIJ  thiiig to  the prejudice of tlic co~ilpanp's t i t le ;  . . . vsoneratc 
the  co~ilpwily and lioltl i t  Ii:r1~mless f rom all clai~n., suits ~11lcl lial~ilitic,i  
of t r y  rllaracter u h a t ~ o e ~ c r  ali(l 110~1 e o m w  arising fronl the csistcncc 

r o i l ~ t  of olic dollar f rom tlcalw for  s11cli c y ~ c ~ l s c .  I f  actual  i~ i s ta l l a t io~ i  
~so-i. ( ' s c ~ v ~ l  tl~cx a inou~l t  :111o\ c <l)ec.ifictl, t111. tlcalrsr s l ~ a l l  pay  the rompall> 
t l ~ ,  n~liouiit  of suc~li c,acde+ l~ro inp t ly  upon complctioli of t l l ~  iirqtallntioi~. 

T h e  t l t fe~ l t l a~r t  set u11 t h e  mrittcm :rgrccrnriit ::. a I)ar to 11laintiff"h 
riglrt to rccoler  and tlcllietl a l l  n t ~ g l i g i m ~  alleged iir tlw c ~ x n p l a i ~ r t .  

Tllc 111ni1l tiff t i  qtificd tha t  the ta1lk5 n cre in~ ta l lc t l  a ~ i d  I ~ n d  I,cc~i 11ic.11 
1 ) r e ~  iouily by anotller person, and  that  lie n as rcquircd to buy gasolinc 
t .sclnsi~ c ly  from t l i ~  c1efciid:~ut and TYas to rcwive  tn.o cc~i t s  per gdloir.  
I I c  f l l r t l i ~ r  testified tliat " t l ~ c  m e a s u r i ~ l g  appara tus  \\:IS out of repair  
a ~ l t l  n oultl give over ail11 the  dial  would qtick a d  11ot c v c ~ i  tu rn .  . . . 
I 1o.t :thout onc-third of tlic gawl inc  1 sold." 
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CURSETT 2j. TEXAS (lo. 

-hiother  n.itness f o r  plaint i f i  testified about the  taillrs  lid said : " T h t y  
(lid not inensure correctly. . . . T h e  iliotor n.ould i ~ o t  s ta r t  p 1 , t  of 
tlie time. There  r a s  iiotliiilg broken nljout the pumps. . . . T - \ u s  
there wlieii these puinps w l r c  il~stnllccl by X r .  Foster .  I r e  (lid not lcnvc 
tlieni a l l  right.  I t l i i i~k  i t  gave ahout oiie poilit o\-er 5 gallolls 11.lie11 i t  
first stnrted off. T h e  p u ~ n p s  were i n ~ t n l l e d  about 2 weeks bcfore Bunio t t  
got it." 

Tlie plaintiff fur t l ier  testified that  n.hcii lie discovered that  the  
tyuipiiient did not correctly mcasurc gasoliiic tlint he  iuaile c o ~ ~ i p l a i l ~ r  to 
tllc tlcfclitlant, m d  tli:~t i t  sent nli agent to "fix tlic tank.  . . . Tlicy 
ille:~surcd all  riglit ~ ~ l i i l e  lie was t l i ~ r e ,  but l ~ c  o111y n.orlrct1 011 om tank,  
aud tlie other n.ns not riglit. Tlicy ~vould  freeze up a t  l~ ig l i t  :111(1 ~ v 0 ~ 1 ( 1  
not work, and v c  would l i a ~ c  to n.ait un t i l  a nieclmuic c:\inc tlic iicst 
m o r l ~ i l g  and  s ta r t  them up.  Pcoplc came there to ~ o r l i  on tlicsc tai~lia 
ill r e q ~ o i ~ s e t t o  lily col~iplnilits arouncl n tlozcii t imes : \ i ~ d  u p  ulitil the nrw 
taiiks were pu t  in." 

Tlie follon-iug issues were submitted to tile j u r y :  
1. ''1)id the  tlcfel~daiit furiiisli to tlie plaintiff f o r  use a t  tllc Clintl- 

houri1 Fi l l iug Stat ion electric pumps  and gas t a d i s ?  
2. "If so, did sucli pumps  operate so as to deliver inore gas to t l ~ c  

custoiner t h a n  sl1ov11 on t h e  iliclicator thereon? 
3. "If so, what  tlamngcs, if ally, is p1ai11tif-f elititled to r c ~ o v c r  011 

account thereof?  
-1. "111 v h a t  sum, if ally, is the  tlefei~dant iiltlcbtctl to  tlic p l a i ~ ~ t i f f  011 

account of money deposited f o r  the suit of clothes, set out ill tlic! 
complaint ? 

5. "Did plaintiff execute the agreenie~it,  or contract,  dntccl 1 2  I)?- 
twnl)c~r, 10:30, a11d niarlrcd Esl i ibi t  2 ? "  

I ~ < -  c o ~ l s c ~ i t  the court a i ~ s w r e d  tlie first issue "Yes," the  f o u r t l ~  issue 
''$13.12 wit11 i ~ ~ t c r e s t  f r o m  31 Apri l ,  1031," ant1 t h e  ju ry  a ~ ~ s w c r c t l  the  
~ C C O I I ~  issue the  tliirtl issue "$400.00," and  tlie fifrli issup "Yc." 
T h e  court hcilig of the o l ) i ~ i i o ~ l  tlint the  a l i s u w  to tlie fiftli i,*.;ue ran- 
srituted a bar  to recovcry, rc~itlcrctl j u t l g n ~ c ~ ~ t  thnt  tlic 1)lailitiff rcvovcr 
tlle sum of $13.00 x i t h  i i~ te res t  an{l costs, f r o m  which j u t l g ~ ~ ~ c ' i ~ t  tli(. 
plailrtifl npl~ealetl. 

B I ~ ~ I I E S ,  J. T l ~ e  rccorcls of this Cour t  wlid of courts g ~ ~ i e r : ~ I I y .  <]is- 
close a ~ a r i c t y  of contracts betneeli oil companies and the o l m a t o r s  of 
fillilig statiolis. T h e  n r i t t e n  contract b e t w e n  tlie partiec specif i~t l  t h a t  
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tlie t lc~fc~i t lni~t  l c m d  t l ~ c  equil~iiient to the plaintiff "for i~ls tal lnt iou and 
use." -1l t l~o~1gh the  coiltract f u r t h e r  provided that  t h e  alleged lessee, 
~!loultl I ~ Y X ~ )  tlw rqnipnicllr ill rc1):lir. ~ ~ ~ ~ ~ c ~ r t l l ( , l ~ s s  i t  \\.as tlle (111ty of tlie 
t lcfei~t l :~~i t  to fu rn i sh  to the  plaiutiff cqn i l~ment  r c a ~ o i ~ a b l y  snitable fo r  
tlic purposes coiitcmplated by tlic parties. Tl ic  t lcfcnd: l~~t  \\.;IS desirous 
of scl l i l~g its protlucts, if' possible, nix1 undertook to fu r i i i s l~  cquipnlei~t  
fo r  hire  to faci l i ta te  sue11 d c .  C o ~ ~ s c q u e n t l y  it line\\. tha t  tllc installa- 
tion or fu rn i sh ing  of defcctire equipniellt would occ:~sion loss t o  tlic 
operator or ticaler. 3111:~11ifcst!y, if defects dcl-cloped af ter  installation 
a ~ l d  f l l v i ~ i ~ l ~ i ~ i g ! . .  it was tllr du ty  of the plaintiff to ni:lbe repairs,  but  

suit:~bl:~ f ' o ~  tl!c. ~ I L I ~ ~ ) ( I S O ~  co~i tc~ i~ i l~ la te t l  by t h e  partirs." S o r  i n  tllc 
ol)iiiion of tllo Court tha t  "thcrc i s  evidence ill the rwortl trutlillg to 
slion- rlint the e q u i p n ~ c l ~ t  so f ~ ~ r n i s l i e r l  \\.as c l r~f (~c~t i~-c  at  tlw tinw it n.:l-; 
l)lncc,tl ill t l ~ c  c.11-totly of tlw l~ la iu t i f f . ' '  It was  so fon i~ t l  11y tlw j1u.y tlinr 
lienrtl tlitb c.vitlt~icc, anti tlic ~ c r t l i c t  alioultl bc ul)licld. 

Tlla: t1lc.r~ is a linbility, n t~ t lc r  tlic eritlcl~cc nnd tllc filidii~g. of tlitl 
jury. I am i n  ag~ccinci i t ,  hut 1 callnot assent to the f a t a l  conclusion of 
tlic tm11.t tlint the plnint,iff is estopped hy his  contract with the  dcfendaut 
to  claim damages : ~ r i s i i ~ g  f rom the equipnient by rcnsou of tlie d c f c c t i ~ c  
c o ~ ~ t l i t i o ~ i  :it tlic t i ~ n e  i t  was taken orc r  by h im,  ns thc c.ridc11c.e tenclcd 
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less froni  a l l  claims, suits anti liabilities of every cliaracter wliatsoc~vcr 
and howsoe~-cr ar is ing f r o m  the esistcncc of sucli equi l~meut ."  I tliiilk 
tlie c o i ~ t e s t  of tlie ~vr i t t e i i  coiltract clearly sliows tlint this liad rcfcwi~c.e  
to claims, sui ts  a i d  liabilities, whicli iiiight a r i w  froni tliird partic.; ailtl 
11ot to the part ies  to the contract.  

T h e  ent i re  sectioii of the contract reads as follows: " T h e  clcalcr $11:111 
a t  liis rspcnsc, keep said equipinelit i n  good order a u i  repair  ni~t l  not 
c w u m b c r  or remove said equipment, o r  do or permit  a i iyt l i i i~g to tlic 
1)rcjudice of tlie . cou~pnl~y ' s  t i t le ;  comply v i t l l  a l l  l ~ w s ,  o r t l i n a ~ ~ c w  all11 
regulations, npplicablc to such equipmc~l t  autl tlie pren.ises 011 wllic.11 it 
is iiistallctl; c>soiler:~tc the compni~y  aiitl lloltl it 1i:lrmlcss f r o m  :111 cl;iime, . . 
suits a l ~ t l  l i ~ b i l i t i e s  of ? r e v  character  n.hatsoevcr aild lion.eocv(~r :ir1.<111g 
fro111 tlie esistcncc of well  cquipment." 

Wliilc tllerc is no allcgatioil of f r a u d  or iliistal;c, or other a\-;rilal~l~: 
cquity, as  the court's opiliioii states, i t  is ilot necessarj. to resort to  :111 

q u i t a b l e  remetly. 111 illy opinion H plain construct io~i  of the  nbovc sec- 
tion of tlie contract P ~ O T I - s  tliat i t  referred to what  took place af ter  the 
equipment was taken orer,  ~ i t h  reference to  tliird parties, a n d  tliil ilot 
refer to the parties to the  contract.  

I f  i t  be giraiited tliat tlie coiltract is susceptible of the inter l>rct ,~r lul i  
placed upon  i t  by tlie court, i t  callnot be denied tha t  i t  is also su,sreptil)le 
of t h e  interpretat ion herein stated t h a t  i t  referred 01111 to th i rd  par'.ii(~< 
a ~ i d  ~ o t  t o  the  parties to the  coiltract. -1ud if the la t ter  p r o p o > i t i o ~ ~  he 
grnnted, tlien tlic c o n c l u s i o ~ ~  of the court should not p r c ~  ail, fo r  the 
c80ntrart x a s  n r i t t e n  by the  defeiltlaiit, all  that  the  plaintiff had  to do 
was to ( 'sig~i 011 the dotted liile." T h e r e  is 110 eridcnce that  lie (lit1 more 
t h a n  that .  A11 of tlie exidence is to tlie cflect tha t  a l l  lie h a d  to do to 
the contract was to  sign i t .  I t  is elementary h r i l i i ~ g  that  i n  :111 am-  
biguous contract the  courts will construe t h e  ~ v o r d s  most strongly against 
the  pnr ty  nl io  wrote and used tliem. Cla rk  011 Contracts  ( 4 t h  ed.),  sec. 
223, p. 562; TT'oods v. Postal  Telegraph-Cable Co., 205 M a . ,  236, S7 So. 
681, 2 7  A. L. R., 834 ;  6. R. C. L., 834. 

-1s was  said i n  Gillet z\. Bank of a l m c r i c a ,  5 5  N. E., 292, 1 G O  S. y., 
. i l D  (head ~ ~ o t c ) ,  ' T h e r e  there is a n y  u~lcertai i i ty  as  to tlie m ~ : ~ l i i i i g  of 
the agreement, the  language i s  to  be  construed against the p a r t y  v l io  
lwoposes it  r a ther  t h a n  against  the  p a r t y  n h o  is inr-ited to accept it." 
T h e  reason f o r  th i s  is  succinctly stated i n  Cla rk  on Contracts  (4 th  ed.) ,  
a t  pp. 562-3, as  fo1lon.s: "The principle 011 xvhicll this  rille is basctl h a s  
bwu said to  be t h a t  n mall i s  respoilsible f o r  ambignitiei ill liis ow11 r s -  
p r e s s i o ~ ~ s  and has  no r ight  to  induce another  to contra2t v i t h  h im 011 

the snpposition tha t  h i s  words mean  one thing, while h e  hopes tlic court 
nil1 adopt a coiistruction by which they noultl  meail nno her t l l i ~ g .  n1ore 
to  h i s  a d ~ a n t n g e . "  
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T h i i  priliciplc is  not a t  variance with the liolding of the  court ill the  
rccwit c a v  of Liztliccr \ I .  011 ( 'o . ,  (olio. 265, that  all aprwmcxt  o11glit to 
r e c e i ~  e tha t  colistruction nllicli n ill best effectuate the intentioii of this 
1)nrtics to he collectctl fro111 tlic. nl lol t~ of tlie aprcc~rno~lt,  but iq ill : ~ c ~ w r i l  
nit11 n l m t  \vas held i n  t h a t  decision. 

111 my opinioli, t l i ~ l e  11 as  error  ill the court bclon d w l i ~ l i ~ ~ g  to ~ ( ~ I I ~ ( ~ I ~  

judgment i n  arcort la~lee ~ v i t h  the I diet of the jury.  

Co;\son, J., concurring i n  dissent. 

(Mlcd 5 April. 1032.) 

Executors and Administrators E c,-"Family iqgwm~cmt" relat,ing to "rv- 
mainder of estate" held to apply to both iacal and 1~erso11a1 c.statc,. 

Vncler the fact.: and c.ircuillstawes of this case it is held that nil nut%!- 
iueiit entc~rctl illto by thc heirs nt Ia\v of the tcsrator ~~rovicli~ig fur the 
distribution "of the rcmninder of the estate" of the testator, applied to 
l~vth the real and 11ersonnl estate, and under its terms the res~o~iden ts  
were cntilled to the ljrollc~rtion dt~signated in tlie agreement of the rents 
:111d l~rofits from tlie tcat:ltol.'s 1:\1ld8 as  agaillst the life tenniit mldrr tlie 
will. 

,\PI,EAL by r e s p o ~ ~ d e i ~ t s ,  tlie ('Ball Group," f r o m  S ' i ~ t u l l ,  . J . ,  at M:~rr11 
'I'ernl. 1033, of 111 RHAar. Reversed. 

T h e  findillgs of facts  a ~ i d  judgment of tllc court bc,lon a r c  a* fullon : 
'Tlii . ;  c a u w  coliliiig 011 to  he licnrtl btfore IIoilorable V a l t e r  L. Sni:\ll, 

judge presidillg all(! l loldi~lg tlie courts of tlic Tcntli  Jut l i r ia l  D i ~ t r i c t ,  
and being lirartl a t  D u r l l n ~ ~ i ,  ill ia ld diitrict,  on 2 l l a r c h ,  1933, upon tlie 
l)l<atlings a l ~ t l  tlie ~ ' ~ i d e ~ l r e  offered 11y t l ~ c  particlr, a ju ry  tl.ial 1ia1i11g 
b c m  waived, the c o ~ u t  fintls the follon i ~ i g  fact, : 

I. That R. H. Wriglit  died on 3 March ,  1828, lcaviug :I last n ill :1i1(I 

testamelit nl i ich n a i  admitted to prohate ill cornmoll f o r m  ill Durl l :~ni  
C'oullt~-, a cop-  of said ni l1  hc i~ ig  attaclicil to thc pc~titioii of tlie D u r -  
liam Loan and Trus t  Company,  r e c c i ~  e r ,  ill this cause aiid mntle a par t  
of thcse fincliiigs of fact.  

2. T h a t  a c a ~ e a t  to the ni l1  of R. H. Kr ig l i t  was filed i n  the  Superior  
C'ourt of D u r h a ~ i l  County, and 011 10 Sovcmbcr,  1939, a ~ u t l g ~ n c u t  \\a. 



cj~~tcrc'd ill s:litl c a u w  ITo~rorsblc  E. 11. ( ' I ~ : I ~ T I I ( T ,  ju(lg(> l ~ r m i d i r ~ g ,  :1 

caopy of wit1 judgllic~rt b e i ~ ~ g  a t t ac l~e t l  t o  the lwtitio11 of tlic rcwivc'r 
filed i11 this  ~ : I W O ,  a11(1 i t  is 11c~re~l)y m:r(I(l 21 I I : I I > ~  of t l i ( w  fi11di11g.q of 
f:1rr. 

3. T h a t  l r i o r  to tliv r o r r d i t i o ~ ~  of said j n d g i ~ i c ~ ~ t  11: s s i ~ ~ g  I I I ) O I I  thc' 
valitlity of said \\.ill, ;~rl(l  r o r ~ s t r u i ~ ~ g  t11c s : ~ i ~ ~ r ,  all  t l ~ c ~  11c~ir.e a t  1:1\\. n ~ ~ t l  
11c.st of 1ii11 of tl~cl s :~ i ( l  Ii. 11. W r i g l ~ t ,  tlowaactl, c ~ ~ t c ~ r c c  illto nlr a g e ( ' -  
I I I C ~ I I ~ ,  rcfcrrcd T O  :IS tlicl 'f:lnlily : ~ g w c m e ~ ~ t ~ '  d i ~ t c d  5 S ~ o v c w b ( ~ ,  1929,  
for  tlio 111~1)osc' of t lc tcrrui~ri i~g the  n i ~ t l i o ( l  of : r d ~ l l i ~ ~ j s t r ; ~ t i o r ~  of tl1(3 
imstatc a11c1 its u1ti111:rrc t l i ~ i s i o i ~  amollg t 1 1 ~  p:~rt ios  to i ; ~ i ( l  : I ~ ~ ( Y > I I I O I I ~ .  
Al c.01)~ of wit1 : ~ g r c c t ~ ~ i e ~ i t  is :dm :~ttacalictl to the p r t i t i o ~ ~  of the  rccri\ .rr  
i l l  th is  c:ruw n11,l is 11crc~by 111ntlr a p a r t  of t l i ( w  f i ~ ~ d i ~ ~ g s  of f:lrt. 

4. T11:rt ;~t'tc>r tl~c! c'sc~411tic111 of said ;rgrcciric>~rt, t l ~ c  c'sc'csl~tors 1 1 ; 1 1 1 1 1 ~ 1  ill 
tlrc will of li. 11. Wrigllt ,  S r . ,  w c i ~  rcmiovctl :111tl t h r  F i r s t  Sa t in r ia l  
15;1111< of I ) u r l ~ n ~ ~ r ,  Sort11 C ' : ~ r o l i ~ ~ a ,  \\.as :~ppoi~~tcmd rcwivcr  of s;ritl 
c>st:ltc3. 'I'l1:ri err I S  ,J:rrru;iry, 19:12, t11(~ s:~itl  F i r s t  S n t i o i l ; ~ l  T3a11k of 
~ ~ I , ~ I : I I I I  ~ w ; ~ c ~ ~ ~ ( l ( v l  h s i ~ r e ~ ~ s  :111(1 011 20 c J a ~ ~ ~ ~ : ~ r y ,  l:):j:?, the1 I h ~ r I ~ m i  
I,O:III :111tl ' I ' n~s t  C ' O I I I ~ ) ; L I I ~  \\.:IS n p l m i ~ ~ t r t l  iw~c~i\ .c~r  of wit1 cstatv. arrtl ih 
I I O \ V  acGrillg a.5 P I W ~ I .  

j. T h a t  sc\.cral 11lo11t11s ; ~ f t c r  tho cwcutiorr of tllc ' f o l ~ ~ i l y  ngrccmcnt,' 
tllr ~ L ~ C ~ S T ~ O I I  ;~rosc' b c t ~ v r ( w  t h ~  r r l ~ r e s ~ ~ ~ t a t i v ~ ' ~  US X r s .  Ll l ry  IT. U:111, 
( I I V I I ~ I I ~  :I OIIO-third i ~ l t o r r s t  i n  t 1 1 ~  cst :~te ,  arr(I tl~c, i , c ~ ~ ~ r c s c ~ ~ ~ t : ~ t i v c ~ s  of 
31is.q M a r y  1;. N'rigl~t! t11(> l i f c~  t~~11a11t  it1 t\ \ .o-tl~ir(ls,  ; I I I ( I  ~ ~ I i i l ( 1 r ~ ~ 1 1  
of '1'. I) .  K ~ . i p l i t ,  t l ~ c  o\v~ic.r of t l ~ c  rc>u~:r i r~clc~ oC ill(,  t~vo-t l i i r t ls  i~~ tc '~ . t ' s t ,  
: IS  to t l ~ c  distributiori of e(1rtai11 i11ro111(> ( lv~ , iv (d  fro111 tlic p r o l ~ ( , r t ~  of 
the eatatc. ill the, ilrt('rvc11 I ) P ~ \ : W I I  4 ~ ~ : 1 r r 1 1 ,  1029, a ~ ~ t l  111(. ti;rtc, of t l ~ c j  

' f a n ~ i l y  : I ~ ~ ( Y ' I I ~ c I I ~ , '  5 ~ o v ( ~ 1 1 1 1 ) ( ~ r ,  192!). '1'11;1t ~ \ ~ i t l ~ o u t  l ~ r ( ~ , j ~ l c l i ~ ~ ~ ~  to  t11c~ 
r ights  of c!itl~csr gro11~1, this  i i r r o ~ ~ ~ c ,  ; ~ h o u t  n.11ic.l~ t l ~ c  c201 t ~ ~ v c r s , ~  : ~ ~ o s c . .  
t o  w i t :  $21.620.9>, \v;~s  ( l i s t r i h ~ ~ t ( ' ( l ,  o ~ ~ t l - t h i r ( l  to th(> 1;;1ll gl,oup : I I I ( I  
tn.0-thirtls to t l ~ c  J y r i g l ~ t  gro1111, it h i r i g  :1grw(1 t i l ;~t  t l l ~  ( ~ I I C S ~ ~ O I I  :I; to 
Iron wit1 i ~ ~ c ~ t r ~ i c ~  s11o111(1 be ( l i : t r i h t ~ ( I  \\.:IS to 1111 fir~irll>- 11;1:sc(l llj,o11 1)y 
tlic S u l w i o r  (~ 'onr t  of I ) u r l l n ~ n  C'ourlty. 

6. T11at Miss  11:1r,v E. Wl , ig l~ t ,  tllr lif(3 it>11:111t. ( l i e d  011 , J I I I I ( , ,  10:;2, 
1wvi11g ;L ]:[st will al111 t(~taii1011t 1~llic11 11:1s 1 w 1 i  (Iuly : ~ ( I l n i t t d  to ~ I Y O -  
1 ~ t v  irr I ) U I ~ ~ I : I I I I  ( ' ( m r ~ t y ,  ill \~11i(.l1 ~ v i l l  T. I). Tyriglit :1~1d It. 11. V7ris l~t  
; I I . ~ '  11:11~1(~1 :IS ( 'uXrl l turs ,  :11111 c,acall of ~ ! L ( ' I I I  11>1\.1' q11:ilific~il :il~tl : I Y O  I I ~ \ \ .  
a v t i i ~ g  :ls suc.11. 

7 .  'l'11:rt t l ~ e  c x w u t o ~ ~ s  of thc  I ~ s t  will allti t(~.tiu~it:~it  of R. 11. \17riglit 
o1)('11(~d a11 ; I ~ Y W I I I I ~  I I ~ ) ( I I L  tli('ir ~ ~ 0 0 1 i ~  21s slic'li e~s(~11~01.1; ( ~ r i t i t l ~ ~ l  'R. J r .  
ITriglit  u i~ t l  T. 1). W r i g h t ,  ngcnta of M a r y  E. W r i g h t , '  :111tl 011 >:lit1 
: ~ c ~ c o u ~ ~ t  t1ic.y cnrctlit(d :111 i~rcw~i~c ,  c'oll(~vtc~t1 fro111 tile r(wl c>st;itc of tlre 
I<. 11. W ~ i g l l t  w t a t e  1wtwc~h11 the, (1;1t(>s 4 N:~rv l i ,  192t9, a11,1 5 Sov(>l111)(>1,, 
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19-29, a ~ d  011 the h t t c r  tlatr, the  total  a i n o u i ~ t  of said i i icon~c was 
$21,620.95. T h a t  110 par t  of said amoulit  caiiie f r o m  a n y  sourrc, rscept  
111c real  cstatc wl~icl i ,  by the last will anti t c s t n n i ~ n t  of R. 11. Wrigllt ,  
was d c ~ i s e t l  to Miss M a r y  E. T r i g l i t  fo r  her  l i f t .  

'I'litit t lu r i~ lg  snit1 pcriotl the csccutors l ikc~visc  kcpt a srl];~r:~t'tr acscoullt 
(311 tl~clir books of tlit, i ~ i c o ~ t i e  f r o m  persoii:~l prcq)clrty, but tlitj i l io i~ ty  
~ w c i v c t l  by t l ~ o n l  froin both sources -\\.as tlq)ositcd ill oilc 11a11k a r e o u l ~ t .  
T h e  i tcm of $2,402.2> refcrrctl to in  subxectio~i ( t l ) ,  sc~t.tio~i 2, of tht, 
f ami ly  agrecniellt w:ls l ~ a i t l  by the c s t ~ ~ ~ t o r s  out of the  c t i n i i i l i ~ ~ g l ~ ( I  
iucoi l~e baiik :iccoui~t and  wa!: set u p  011 the hooks of tllc csccutors as  a n  
a t l ~ a ~ l c e m c n t  to  her.  

S. T h a t  u p o ~ l  tlic :~ l , l~o i~ i t i l i (wt  of the F i r s t  S: t t ioual  13a11lr of I )ur l~ni i i ,  
S. C., as  recc iwr  of the estate of R. 1%. Wriglit ,  i t  was duly llotifictl of 
the clninl of M i ~ s  M a r y  E:. TVrigl~t to tlic (311t i r~ a n i o u l ~ t  of $21.620.9T,, 
a11(1 t l ~ c r ( > a f t ( ~ ,  up011 tlicl :~ppoi i~ tn i twt  of the 1)urllnm I,oaii n11t1 Trusr  
('orrip:iny~ as  rr~c.cli~.er of said (,state, it v:rs l i k e ~ ~ r i s e  i~otifit,vl of sucli 
t,lainl. T h a t  rlie csttite of I:. 11. W r i g h t  \\.as a t  the  tiiiic of l ~ i s  tlcntli an( l  
still is a m p l y  s o l ~ e i ~ t .  

9. T h a t  the Ba l l  g roup  co~~tcwt l  tliat uiitlrr the tcrnis of tl~c. ' f : ~ l ~ i i l y  
:igrecinci~t' tlie said sum of $21,620.92 wns tlistriLut:~ble txo-tliii-cis ro 
X i s s  3 1 n v  E. V r i g l i t ,  o r  licr escc2utors, ant1 one-third to tlic 13:1!1 group.  
T h e  executors of Miss X n r y  E. 7Vright coiitel~tl t h a t  all  of saitl illcome 
sl~oulcl litive h i l  pait1 to Miss M a r y  E. TVriglit ( i u r i ~ i g  11er life t i i ; ~ ~ ) ,  
nut1 a f te r  her  dcatli tliat the s:ilile is 1,ayahle to snici executors. 

1 7 p o i ~  the forrmgoi~~g f i l~ t l i i~gs  of fact  the court beillg of tlic o l ) i ~ ~ i o i ~  
that  u11dor the  lnrt will autl testamelit of It. 11. Kr ig l i t ,  dwcasc(1, Mi,+ 
M a r y  3;. W r i g h t  Jvas ovi ier  of a l i fe  estate ill all  of the real (,state of 
tlie said R. 11. Kr ig l i t ,  deceased, aiid a,; sue.11, xvas v~i t i t led to all  of tho 
i~iconie  therefroin, aiid tliat 110 p rov i s io~ i  XIS niade ill the  ' fa ini1~-  agrce- 
i~ic'lit' ~vliicli  r equ i r td  lier to surreiitler ally p a r t  of s :~ id  iiicoiiic. 

I t  is IIOII., therefore, ortlcred, adjudged nlid tlccrcetl tha t  the osecutor.; 
of the  last r i l l  alid testaiiiel~t of Miss M a r y  E. TVriglit, h a w  ant1 recover 
of tlie rcce i r t~ r  tlic suul of $21,620.95, wit11 iilterest t l~ercoi i  froin > 
SovcmLer,  1929, uut i l  p a i d ;  a n d  t h a t  the r w e i r e r  of the cstnte of R. Ii. 
TVright p a y  the cost of this  proceedi l~g,  to be taxed by tlie clerk. Tllc 
~ : I ? - ~ ~ I c I I ~  of this  jutlgmciit a ~ ~ d  costs sliall b t ~  accouilted fo r  by the 
cwcutors  as  a proper  espeiisc of the adni inis t rnt ion of said estarc." 

r . i o the  jutlgnicnt as  signed, tlic respoi~tlclits, appellants,  cscepted, as- 
sig~ictl  cryor u~ i t l  n p p e d e d  to the Suprenit,  Court.  
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C I A R K S ~ X ,  J. T h e  question involved : Does the "family agreement" 
set fo r th  ill the record require  t h a t  the reut  collected f r o m  real estate, 
bctwc~en tlie dcath of tlie testator and the da te  of s a i i  agreement, be 
distributed i n  nccor t la~~ce  \vith the terms of saitl a g r e e n - e ~ ~ t ,  or did sucli 
reuts r~11iai11 the  pl'opcrty of the l i fe  tenant  Miss N a r y  1:. Wright ,  under  
thc ~ v i l l  of R .  H. Wrigh t ,  S r .  ! Tl'e th ink  it  sl~oultl  be clistributetl ill 
accortl:~i~ce with the  terms of the "family agrreinent." 

R. 11. Il'rigllt, Sr . ,  died on 4 March,  11329, l c a v i ~ ~ g  a last will and 
trstalnt~irt ,  c o ~ ~ t a i ' ~ ~ i ~ ~ g  the f o l l o \ v i ~ ~ g  prov is io~l :  "I tem I ,  I give, devise, 
a ~ l d  b ~ q u e a t h  unto nly s is tw,  M a r y  E. V r i g h t ,  fo r  her  11atura1 life, all  
of m y  property of every kind and cliaractw." T h e  other p r o v i s i o ~ ~ s  of 
the will a r e  ~ ~ o t  uccessary to  he stated. A\  caveat to said will was filed, 
:111tl a "family : ~ g r c e n i c ~ ~ t "  e ~ ~ t e r c d  into i ~ i  refcrcnce to thc propcrtp of 
R. IT. Wright ,  S r .  F r o m  4 hfarcll, 1929, the da te  of R. H. TTrigllt .  
S r ~ ~ i o r ' s  clcath, unt i l  t l ~ c  ' ' family a g r r t m c ~ ~ ~ t , "  011 5 S o w m b c r ,  1929, the, 
illcome f r o m  the real estate lt,ft to M a r y  3:. W r i g h t  fo r  l i fe  under t l ~ c  
will, amou~i ted  to $H,620.95. I f  there had bee11 no "fainily a g r e e m c ~ ~ t "  
untlrr the will this  income noultl  have gone to M a r y  E. Wrigh t .  

T h e  c o ~ ~ t r o v ( w y  is thus statctl i n  the f i ~ ~ t l i ~ ~ g s  of fact  ( 9 )  : "Tllnt the. 
13311 groul) ro11tr11t1 that  u ~ ~ d e r  the tcrnis of the 'fanlilj. agrcei~ient '  the 
wit1 sum of $21,620.95 wns distributablc two-thirds tc X i s s  X a r y  E. 
Wrigh t ,  or her  executors, ailtl o~ie- third to the Cal l  groull. T h e  twx3utors 
of Miss M a y  E. Wrigh t  c o ~ ~ t c n t l  that  all  of saitl i l~conw should 1121vr 
1w11 1):litl to Miss M a r y  E. W r i g l ~ t  t lur i~!g 11cr lifc t i n ~ c ~ ,  a ~ l d  aftt'r 1 1 ~ r  
clcwtli that  the same is payable to said ~xccutors . "  

T h c  "family a g r e e m e ~ ~ t "  was c ~ ~ t e r c ( l  into 011 3 S o w n ~ b c r ,  1929, I)g 
M a r y  E. W r i g h t  and the Bal l  g roup  ant1 othera. T h e  "family agrclc'- 
nlcnt" a w n 6  to Imve bcc11 cnrcfully d rawn and goes illto lnillutc detail ,  
the scctio~is \vl~i(-li  v e  t l i id i  mater ial  fo r  a clecision of this col~trovcrsy 
:Ire: "2. Subject to thc above p r o ~ i s i o n s  fo r  AIiss M a r y  E. Wright ,  f / r c  
~ . c ~ n n i t ~ d c t .  of tllc eslutc of R. 11. Il'righf shall be divided into t l t ~ w  eq~ru l  
p u ~ , l s ,  o n ~ - t l t  i d  of which shall be delivcrctl, coi~vc~yetl m paid to , I lr~s.  
1,ur,1/ 11.. Hull ,  or  her legal represe~~ta t ivcs ,  in  fec s i i~ ip l r ,  n ~ ~ d  t t c w t h i t d s  
to the F i r s t  S a t i o ~ i a l  B a n k  of D u r h a m ,  S. C., trustee, ill t rust  for  the, 

use of J l i s s  -llu,ay 6. Il.righf, fo r  the  tern^ of her ~ i a t u r : ~ l  lifc, ctc. 
. . , (d )  T h e  surn of $2,402.23 lieretofore paid to ,Iliss X u r r  E. 
Wrigh t  s l ~ a l l  be clinrged by the executors ill their  ful l  s r > t t l e ~ n e ~ ~ t  as  tlis- 
bursecl fo r  a debt :~lld d ie  s l d l  not be required to accoul~ t  fo r  the same." 

W h a t  does the  lauguage mean "tlie r e m n i ~ ~ t l e r  of the cJstafe of R .  H. 
V r i g l i t  ?" III 13lack's Law D i c t i o ~ ~ a r y  (2d ed.) ,  11. 439, is  the f o l l o w i ~ ~ g  : 
" E , s t u t ~ .  1. T h e  iliterest wliicll a n y  olie has ill lantls, #,r ill ally o t l ~ c r  
subject of property," ctc., c i t i ~ ~ g  numerous authorities. At  1). 440 :  2. 1 1 1  

:~uothcr  sellsc, t 1 1 ~  terin tlcnotes the property ( rea l  or pcraonal] i l l  wl i ic l~ 
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olte lias a r ight  o r  interest ;  tlie subject-matter of oal iers l i ip;  the ~ o r p 1 ! $  
of p ro l~er ty .  Thus,  u e  speak of a 'valuable estate,' 'all m y  estatc.' 
'separate estate,' ' trust estate,' etc. This, also, is i ts  meaning in tlicl claasi- 
fication of property into 'real estate' aud  'persolla1 estate.' " 

In I l u n f o .  I ,  Htis1rd, 4.7 S. C., a t  p. 142, S u s h ,  Cf. J. ,  fo r  thcl ( 'ourt.  
sa id :  "The nort l  cstate means ordiliarily t h e  whole of the  property 
owned 111 ally one, tlie real ty  as  well a s  the persorlalty." 

'I 'l~cn again, tlie dctail  of the $2,402.22 is set for th.  T h i s  sum hat1 bce11 
piit1 M a r y  E. Wrigh t .  I t  n a s  specially p r o d e d  i n  the "fainlly agrccL- 
111e1rt" tha t  she sliould not be required to account fo r  same. I f  tlic el~tirc. 
$2l,GLO.95 income f rom the  real estate n a s  to go to i l lary E. l v r i g h t ,  
11 liy n a s  it  not i i i r n t i o ~ ~ e d  i ~ i  tlic "family agrcerrie~lt"-c2.t~~res\co rrr tc lc \  

( 's f  ( ~ r l l i s l o  u l f e r ~ u s )  0 1 1  tht' contrary it I I R S  specially set for th that  tlit 
rrlii:~iirtler of the cstate of R. H. N r ~ g l ~ t ,  Sr. ,  tuo-thirds  to bc (115- 

t r~bute t l  to tlie so-called "Wright group" autl ollc-third to the "Ball 
group." C o l ~ s t r u i ~ ~ g  tlic "family :tgrecmci~t" as a n hole, n c  think it  n as  

the i ~ ~ t c u t i o l i  of all  l ~ a l  ties to ~ i l u k e  a final i e t t l r n ~ e n t  of the c o ~ i t r o v c r ~ >  
alitl the l a ~ ~ g ~ i i i g ~  u w l  XI i~~t l i ra tc+ .  F o r  tht> reasou5 g i ~  ~ i i  t l ~ c  ju(Igin(~11t 
of t l ~ r  coui t  bclon is 

Re \  crwd.  

51Iis. I.c)I..i l;AII{I) v. 31. \v, 1;-%IAIJq TRVSTEE, A S D  11, jv. 13.iI,IA, ~ A U I \ I L ) ~ ~ A I . I , \ ~ ,  

51118. PATTIIC B. IIIDUICIi, AIRS. LUCY I:. SPISSCEIi, JAJIES T. 
SPESC'ER, AIRS. XELI, C. SPESCEK. T. F. THACIiEIi, MKS. LUCY S. 
THhCIiEII. LAJTREXCE \V. SPESCER, MKS. DOROTHY E. SPESCI,:I<, 
31ISS SUE 9. SPESCER A A D  MIIS. 111. JT. UALI,. 

(Filed 5 A ~ w i l ,  1033.) 
1. Contracts E' b- 

In ;ti1 action to recover cla~uages for the breach of an esecuturg co11- 
tract tlic l~laintiit' can rccorcr substantial damages only when he, a t  the 
time of defendant's breach. is ready, able :uid IT-illing to 1)erform the 
c~bligaticnis therein iml~osed upoil him, otherwise he may recover o1i1y 
~io~nii ia l  cla~nagc~s. 

2. Trial G c - W ~ w e  \ e d i c t  is i~~corrsistcmt court may dilr3c8t jury to 
rec,onsirler and return lwopcXr verdict. 

Gefure n verdict is complcte it  lnust be accepted by the court, aud 
I\-l~crc. the verdict is il~consistent or conflicting the court may give addi- 
tion;~l instructioris and direct the jury to again retire and bring in a 
1Irol)er verdict, aud the court's action in so doing will not be held for 
error where such additional instructions (lo not contain ally esprrssion 
as to how the issues should be aimvered, but only expIain the incon- 
sistericy and direct its correction. 
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AITEIL by pli~iiltiff f rom 1 3 a ~ ~ ~ ~ h i l 1 ,  J., a l ~ d  a jury, a t  I)ecci~lber Tcriil, 
193% of I ) r - r < ~ i a ~ .  S o  error .  

7'1ie fol lowil~g j u t l g i n c ~ ~ t  of the court below so t t i l~g  for th  the> iqsucs, 
will iutlicnte the colitrovcrsy : 

"Tliis causc co~llillg oil to be hc:~rtl before his  IIoiior, 51. V. 13arllliil1, 
judge presitling, a i ~ d  a j u r y  ( a i d  the court 11al-ing i~ousui ted tlic p lu i~ l -  
tiff a s  to all  c l (~fc~~d: r i~ t s  cscept N. V. Bal l ) ,  a n d  tlic fol lon, i i~g issues 
hnvillg bee11 subiuittecl to t l ~ c  jury,  to w i t :  

(1) W a s  the paper-writiilg set out : ~ n d  described ill the coillplaillt aiid 
offered ill the evidence as  plaintiff's Esl i ibi t  No.  1, executed :11ld dc- 
livered by tllc tlefendailt 31. W. I h l l  to J .  13. X a s o ~ i ,  J r .  I 

( 2 )  I f  so, \\.;is tlie csecutioil ailcl tlclirery thereof l~rocurecl bx thc~  
fraudulent  subs t i tu t io~ i  by J .  U. Masoil, J r . ,  of saitl p a p e r - ~ v ~ i t i n g  f o r  
:~ilotlicr and differcut pal)er-wri t i~ig,  as  allegetl in  the uiiswer ! 

(3 )  W a s  said coiltract clelivercd to J. 13. Mason, J r . ,  oli col~tlitioil 
tha t  same was not to bc used uiil(~ss a sale of the  Duke  L a d  aiid I m -  
p r o v ~ n c w t  C'onll):~~ly 1 ~ 1 l d  ~ v n s  l i k ( v i w  soltl n ~ ~ t l c r  tllc otllcr c7011trac.t (I(:- 
livered a t  tlie sanlc t ime ? 

(4 )  Ditl J .  B. 3Iaso11, J r . ,  agrec to p y  $10,000 cash tlie i ~ ( ~ x t  day  
as  a p r t  of tlie purcliasc price, as  alleged ! 

(5)  I f  so, did J. 13. Mason, J r . ,  breach said coiiditioii'! 
( 6 )  I s  the plai i~t i f f  the o w i e r  of said contract f o r  value :ilic.l without 

notice of :111y tlcfect tl lcreiu? 
(i') 1s: the plai i~t i f f  the real  p a r t y  i n  intcwst  ill this  cause ! 
(S) H a s  tlefendaut breached said contract,  as  alleged f 
( 9 )  I f  so, was plaiiitifl, a t  the  t h e  of s ~ i d  breach, ready, able aiid 

williiig to coniplg ~ v i t l i  the tcriiis thereof ! 
(10)  W h a t  d:unagcs, if ally, is  plaintiff elititled to  recover I 
h d  the  j u r y  llaviilg amwered  tlie first issue 'Yes,' the secoud issue 

'So, '  tlie th i rd  issue 'So, '  t l ~ c  f o u r t l ~  issue (So , '  the fiftl:. issue 'SO,' t h t  
sistli  issue 'Yes,' tlie s e r e n t l ~  issue 'Yes' tllc eighth issue 'Yes' the iliiltll 
issue 'So, '  the  tenth issue ' l lamages :-.inotu~tii~g to $1.00 ill favor  of 
Mrs. Lola Uaird.' 

I t  is t l~ere forc  ortlered, adjudged a l ~ t l  decreed tha t  tlic pltlil~tiff ha\-e 
t1111.l rccor r r  of the  tlefrildallt, X. W. Ball,  tlic S ~ I I  of olie do11:w ($1.00). 
It is  fnr t l icr  ortleretl, atljuciged a i d  dccrccd t l ~ t  the  t l e fe~ ida~i t ,  31. IT. 
lh11, pay  tlie costs of this actioli, to be tasec! by the d e r k  of tlic court.  

Tlie saitl coiltrnct sued up011 l icrei~l  is licreby :uid l i e r e ~ i t l ~  tleelarcatl 
i ~ u l l  autl void a ~ d  of no ei-fcct upoli paying tlie judgniellt of olle dollar 
($1.00) ,  aild the costs of this actioll. I t  is fu r ther  ortlcrctl tli:~t this 
jutlginrnt be recordctl ill t l ~ s  o%cc of the register of tlcetla of' Thl3lia111 
C'o11ilty. 31. T. U.~KSIIILI,, J u d g e  I - 'ws;~~;I I ! / ."  
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The  ploii~tiff ill the court below made a motion to set aside the verdict 
on the 9th and 10th issues. Tlie motion was denied. The court belo\\ 
signed jutlgnicnt in accordance with the wrdict .  Plaintiff esceptctl, 
:issigned error and apl~ealed to tile Supreme Court. The mntcrial matter 
in cont ro~ersy  will he set forth in the opinio~i. 



TTntler tlic facts  ant1 r i r c ~ n ~ q t a ~ i c e s  of t l l i ~  rase, JYP tliillk tllc court 
l ~ e l o ~ r  liatl discretion to 11:1~e the ju ry  r ~ t i r e  slid c o i i s i d ~ r  the ~ ~ i i i t l i  alltl 
t r n t h  issues, ant1 render n verdict co~isisteut nit11 t h e  c l ~ a r g e  :tiit1 tlic 
issues submitted. Tlic s ta tcmei~ t  of the court belou "I v i l l  let you r c t i ~ t t  
and reconcile your  ~ c r t l i c t  beforc acccptiilg sanic," was 110 illtlicniic-11 
as  to  what  the jury's \-erdict s l ioul~l  be. I t  n a s  not prejudicial.  Tlic. j u q  
was left to decide either way witliout a n y  intinlation f r o m  the court 
how to decide. T h y  decided against the plaintiff on mater ial  i w w .  
Tlicy a r e  t h e  t r iers  of fact.  

T h e  plnintiff's exceptions a i d  ass ignn~euts  of error  as  to  tllc court 
1)elow sustaining t h e  defendants'  motion for  jutlgnmlt as  of ~ i o l i s ~ i t ,  
C. S., 567, as  to  al l  of the defendants except N. W. Ball ,  cannot he sns- 
tailled. Wi thout  going into tlie niatter ill detail, T\e t l l i~rk the court below 
properly sustained the j u d g n ~ e n t  as  of nolisuit as  to t h e  otlicr defentlantj 
cscept 31. Mr. Ball.  W e  see 110 e r ror  ill tlic nulnerous csccpt io~is  and  
assignments of e r ror  made by plaintiff a s  to the other nsl'ccts of tlic case. 
I n  lam we find 

S o  error .  

(MATTER KELATISO TO T H E  APPLICATIOS O F  -1 DEPOSIT O F  ROTCROFT'S \VARE- 

IIOUSE . tXD 11. T. ROYCl<OFT T V H I C I I  \ V A S  IS TIIE 3IERCHhbiTS B A S K  OF DOR- 

H A M ,  S. C . ,  IVI IES  TI IE  S.iJIE CLOSED O S  4 J.ISUAKy, 1032. A N D  WAS T A K E S  

OVER BY G V R S E T  P. IIOOD, KORTII C-4ROI.ISA C O 3 l h l I S S I O S E R  O F  F A X K S . )  

(Filed 5 April, 1033.) 

Banks and Banking H e- 
A depositor in n bank later becoming illsolrent may direct the ieceirer 

to al~ply his deposit to certain of his notes to relieve tlie clndorsers tlicreoli 
of liability, rather tlian to his note secured by collatcrnl. 



2.  .Jotlgn~rnts L b-Ordcr c!irc,cting rccc'i~cr t o  apply clqmsit to c c ~  ta i l~  
n o t w  Iicld not t o  hat- subscqn'wt action t o  comprl such npl>lication. 

A \ ~ , i ~ a . ~ r .  11y I Y ~ - ~ I I I I I I ~ ~ ! I I ~  (;url~c,y 1'. IIaoil, Sort11 ( ' u r o l i ~ l : ~  C l o ~ l i ~ ~ ~ i s - i c ~ ~ ~ t ~ r  
of 13;111i,\, 1,s rc.1. Tile, l l f , 1 ~ < ~ 1 i i 1 1 1 t ~  13:1111< of lh r I i : r~ i i ,  X. (~'., fro111 l ~ ( 1 1 ~ ~ 1 1 i l l .  
. I . ,  : I [  ' l ~ : i i ~ ~ l ) c ~ s ,  a t  F a l l  T e r m ,  1932, of 1 k 1 t i 1 . 1 ~ .  Al f i r l~ iod .  

' ~ I I [ &  oriIi,r of . J i~( lgc 1;:1r1111iIl> is :IS fol lo\v,~:  "7'11i< i2i~i1se m111i11g 0 1 1  

t o  111, 111 :1r11 l~i,t 'ori~ tlio ui111~~ihig111~1l ji~llgt,  p ~ s i t l i ~ ~ g  i11 tll(, T i :~ i t l~  ,Juiliri:~l 
I)i-t1.ic.t. I I ~ W I I  tilt, pct i r io~i  elf' H.  'I'. Nuyc.roft filt~tl lrcmrcill, all11 : I I I S \ ~ . ~ , I .  

fili,ti 11). t111. l i ~ ~ l ~ i t l a t i ~ ~ p  : I ~ I ' I I ~  of t l i c ,  Xcrc~ l ln~ i t s  ll:rrik of I ) l ~ r l ~ a r n .  S.  i'.. 
: I I I ~ ~  it : i l ~ l ~ j : w i ~ ~ g  to 11"' cJourt t l i~ i t  : ~ t  t11v time of ti111 r los i l~g  (if bs:~iil 1):r11k 
I T .  '1'. I<i,yc.rt~t't. V.IIO \ \>is  il , :~tiir~g : a l ~ t l  iloirig l ~ n i i ~ l c q s  111111('1, tl!~' h t y l ~  : ~ I I I I  
ti1.111 11:1ii1('  of' ' l < t ~ y ( ~ ~ ~ o f t  \ V ; I ~ ~ ~ ~ I I I I I ~ O . '  11:11l O I I  t l ( , l~i~bi t  i l l  s :~itl  I J L I I I ~  :ll)- 
I ~ ~ . c ~ x i l ~ ~ : ~ : t ~ l > -  S2,200, a1111 t1i:lt s u l ) s i ~ r l ~ ~ i ~ l ~ t  to t l ~ e  calosi~~g of saitl 1~:r111< all 
u r ~ l i ~ r  11,ira I I I : I ( / ~ ?  11). t11c~ j111Ige t11(,11 l ~ ~ , ( ~ h i ! l i t ~ g  i l l  t J l ( >  ' r i>r~t l i  . J ~ ~ ( l i i , i : ~ l  I L -  
t~.ic+t. t l irri . t i~ig tli:it tlw inoniy 011 c!c>l~orit to i l i c  c.rcdit of 'Z ioy~iof t  
J \ 7 : ~ i ~ ~ ~ l i ~ j i ~ . i ~ '  l,i) : ~ l ) ~ ~ l i i d  i l l  p:!y111(\11t of I I I I ~ I ' S  of Jl. '1'. R o y ( ~ r o f t  110ltl I I ~  
t l ~ t '  J l t ~ ~ , ( ~ l ~ : i ~ ~ t s  13a11k { ~ f  I)U~~I:IIII ,  X. ( ' . ;  a11t1 i t  : l l ~ l ) r a r i ~ ~ g  to ti!(, r(u111.t 
t11:lt l t~ , io r  to tl~c, b i g ~ ~ i ~ i g  of sxicl or(11.1,, th(1 l ~ i , t i ~ i o ~ ~ ( l r  11~111 r c ~ ~ i ~ ~ ~ s t ~ v l  
1). E'. Sili.r, licli1i,Iatir~g :igcl~t of .i:iiiI 11a111<, to :1111)1y tlicx an1011r1t oil 
tlc~;,o.-it to tlli, > : l i t 1  'Xovc.roft K : i ~ , r ~ l i o i ~ s i ~ '  : I \  :i c.vctlit 011 t I 1 c 8  t\vo ~~oic 'q  
\ \ . l ! ic . l~  t i i f ,  11cjtitio111,r !rat1 i l l  saitl Tlic, l l t ' r (*l~: i l~t : ,  E : I I I ~ <  of 1)11r11:1111. X. i'., 
i l l  ? I I O  .111n I I ~  $1.100, o i~ i ,  of \ \ . I~ir l i  sai(1 I I O ~ W  i\.a> s i g ~ ~ v ( I  l)y IF7. -1. 
Jii11to11. ;111tl t11el 11;1ic~r of saicl 11ut1~5 sip111'11 by I<. 0. V~ba<(,y:  it 
~ ' L I I , ~ I I ( . Y  : ~ l ) p : a i , i i ~ g  to t11i~ r0111.t tir;~t sl1i11 l i ( ~ u i i h t i ~ ~ g  a g e , ~ ~ t  r t 4 u v t l  t o  
c,:,cllit tlic\ ilt'llo,-it O I I  >:lit1 1iotc.i of' $1,100 as r i q w s t ( d ,  but crc:,liti.cI wit1 
tl( , l~uiit  I I : ~  :i ]loti' of $l>,O00 n.liic.li t l ~ o  saitl 13. T. I tycarof t  hacl i l l  s:ricl 
11:1!1li. ~i- l1ic .11 \\.;IS ,stl(.11r1~1 11)- :r ili,ctl of trust 011 the 1111rnc> of tl111 htliil 
I .  . y r ~ f  I 1 f I 1 1 i 1  o ~ t .  I t  is  on-. t l l c ~ i t ~ f o ~ ' ~ ~ .  

I I I ~ ~ ~ I ~ I ~ ~ ~ ~ ~ ,  :r(I,juilgr~l : I I I I I  t I i ~ : ~ w l ,  tha t  ~ J I P  1 ) r w w t  l iqui~l : i t i i~g :1g1>11t of tli:, 
$;:ill 11a111i bi. x11t1 I:(. i.2 1 i 0 1 ~ c l ~  an t l~or izcd  :111ii tlirc~i.tc~tl to r o \ . ~ ~ ~ . s o  tl111 
crmlit -0 ilintlo 011 s:~irl I I O ~ ; .  of $13,000, :11111 t h a t  the al110u11r O I I  t i ~ ~ p o i i r  
to r l l c ~  c.wilit of '1 :~-c , rof t  \ Y : I ~ C ~ I O I I S E '  a t  the, tl:rtc of t 1 1 c l  r los i~ ig  of .iaitl 
!)aiili lw first iwtlitcvl 011 t111. ~ ~ o t i !  of 11. T. Ro>-rroft fo r  $1,100 s i g ~ ~ c ~ r l  
l y  \\T. 1Iii1to11, m ~ ( l  t l ~ c  i~otel of H. '1'. Koyrrof t  for  y1 , lQ: )  s ig~i( , t l  I)? 
I<. 0. TT(~asf,y, : ~ r t i l  t11at :~f t t>r  ,GO i * r ~ d i t i l ~ g  t11c~ ,sai(! ~ ~ o r x ,  th:!t if : ] ] I ?  

I~:rla~ic.c. r e l ~ i a i ~ ~ s  to tlic t~retlit  of rlli, a:iitl 'Hoycioft \ \ ' a ~ ~ i ' l ~ c ~ u v . '  tli:it x : ~ i l l  
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a cor11or:iiion ~vliii.11 had bccome inrolrent.  i n  p a y n l ~ ~ r t  of tlic> c~01~11or:i- 
tion'. i~o t i>  to i t ,  rc tni i~ing.  h o ~ r e ~ e r ,  the corporat ioi~ 's  not? ;I$ collnlwnl 
* w u r i t ~ -  fo r  tlic not(' of the directore, liad a r ight  to apply n t1clm;it to 
the rrc,lii  of the insolve~it corporation as :t pnynicnt 011 the intlchtetl111~-. 
fo r  wllii~li the hank held the directors' note." 

111 tl~c. ( 'o7iz l r1~ case, sups, i t  v n s  held:  "TVliile oyilinarily the riglit 
c:f equitable. qtt-off tlow not exist n-liere t h e w  is a n'allt of i i~u tun l i ty  or 
t l ic  O I I ~  c>lniining it  has  110 r ight  of action against the otlier in  his o\\ .~i 
n:lnic>. tliis l r i ~ ~ c i p l e  is not applicable to c o u ~ ~ t g  funcls officially t lc l~o~itct l  
i l l  a 1,;:11ir s i i ~ c ~ .  ill n rcccirer':: hands,  a11d for  ~vliicli tlic d e p s i t o r  ofFic~i:~ily 
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1,. .J. CHESTSUT r. ALBERT SUTTOS.  

(Filed 5 April, 1933.) 

1 .  Hnsbal~d and Wife I<' c-n'ht.rc Iiusbantl assails wife's chnrartc~~ in 
action for criminal ronrcrsatio~l, tlie wife may testify to rcfuto 
charges. 

I n  a n  nct io~i  for  criluilial ct~nrersntioii  wlierein the hushnnd has  teatitied 
t o  immc~rnl rc'lntioils between his wife nntl the  defend:~nt,  the wife is  n 
conipetcl~t witness for tlie clefend:mt for  t he  l>urpose 'of refutinq the  
cl~;~rg,.cs m:~tlc ;?gainst her  character.  C. P.. 1S01. 

2. dlq~cnl and Errol. J d- 
IYllere tllc t ~ ~ l s w t ~ s  wl1ii.11 llie \vitncss ~ ~ o u l d  h a r e  m lde if nllowetl to 

tcstify ;ire not in tllc rccord nn e s c e l ~ t i o ~ ~  to tllc esclnsion of such tc,sti- 
1111111,~ will not bc rc~l~sitlered on npl~c~al.  
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intercourse wit11 plaintiff's wife, and tha t  plaintiff inlmediately separated 
liimself f r o m  his  n-ife. P la i i~ t i f f  testified that  he had  not lived with or 
liad access to his  wife since tlie da te  of tlicir separatioii. H i s  wife g a l e  
bir th  to  a child on 1 2  February,  1932. I ' l a i~~t i f f  testified tha t  lie was not 
the fa ther  of tliis child. T l ~ e r e  Iras evideiice tending to show tha t  1111. 

de fenda~i t  was the  fa ther  of the  cliild born to  plai~itiff 's wife, af ter  her  
separation f r o m  him. 

-1nnie R u t h  Ches t i~u t ,  wife of the  plaintiff, was sworli and ex:tniiilc~tl 
as a yi tness  fo r  the defellda~it.  011 her direct esainii~atioii ,  slip was asl<ctl 
the  followiug questions : 

"Q. H a s  your  h u s b a ~ ~ t l  been to sec you or speiit tlie night with you 
s i i ~ c e  your  selsaratio~i l" 

Plaintiff 's objection to this  question was sustai~ied,  and  clefe~idai~t  
escepted. 

Tlie recvord shorn that  if she had  been allowed to answer the ques- 
tion, the ~ri t i iess  ~ r o u l d  h a w  replied : 

"He has  bee11 to we me s e ~ e r a l  times. I don't know exactly l io~\-  ni:ii~y 
times, about twice a ncek  u p  un t i l  this  suit n.as stnrtctl;  up  unt i l  about 
a inoi~t l i  before the  baby was born, 1 2  February ,  1932." 

"(2. Did  lie s tay ill the same room with you a ~ i t l  speiltl tlir ~i igl l t  wit11 
you 1" 

l'laiiitiff's objection to this question was sustained ant1 d c f e i ~ t i a ~ ~ t  
c~scepted. 

T h e  record shows that  if slie llad beell allo\ved to a1isnc.r this  qucstioll, 
the witlless would have replied, "Yes, sir." 

('Q. Y o u r  l i ~ ~ s b m d  has  testified that  you liatl a clliltl ill Eebru:lry 
of this year, and has  furtlier testified tha t  he has i ~ o t  see11 or s p o l m ~  to 
you fur  I I ~ I I V  1nc11t1is prerc~(lil~p. the. 11irt11 of this  cliil~l.  W11o i.5 the 
f n t l ~ c r  of that  cliild?" 

I'lniiitiff's objectioii to tliis questioli v n s  sustai~letl  alitl de fe~i t ln~ i t  
cscepted. 

T h e  recortl s l i o ~ ~ s  tlint if she l d  bee11 allowed to answer tlie q ~ ~ s t i o ~ ~ .  
the witlless woulil have rcplied : "Lonliie Cliest~iut,  m y  liusband.'! 

"Q. I s  the tlcf(~i~dniit ,  Albert S u t t o ~ i ,  the fa ther  of your  cliild !" 
I'lnil~tiff's ohjcct io~i  to tliis qucstioli was sustni i~ed and delcntl:~iit 

csccpted. 
r , 1 lie record ~ I O T V S  that  if S ~ I C  l ~ n d  b t w ~  allol\.ecl to  aiiswcr this quest io~l ,  

the  wit~iess  would liave replied, "So." 
"(1. T h e  \~itiicc;ses, E a r l  Lcwis, V i l l i a m  H a l l  and  Wil l iam Tl~or i i ton  

I I R ~ C '  testificil that  tlwy saw you i n  the filling statiou i n  a c o m p r o n ~ i s i ~ ~ g  
position wit11 tile tlefci~dir~it,  -1ll)ert sut toi i .  S ta te  wlictl~er or  lot tliose 
statemelits a r c  true." 

Plaintiff 's o l~ jec t io~i  to tliis qiiestioli wns sustai~letl  n11d t l e f c ~ ~ t l n ~ i t  
escepted. 
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T h e  record shows tliat if she h a d  been allowed to ausner  th i s  question, 
t l ~ c  witness n.ould have replied : "So." 

1)cfendant's a s s i g i ~ i i i c ~ ~ t s  of e r ror  based on the  foregoing escrpt iol~c 
must be sustained. 

T h e  allegations of the coinpitlint ill this  action which constitute tlic 
c:i11vs of action on wliicli the plaintiff seek3 to recorer 3f the defcntlant 
t l :~n~agcs  f o r  thc alieliatioli of liis wife's affections, and for  liis cr iminal  
c.oli\-cr~ation ~vi t l i  her,  iri~olvc, cliarges against the  wife of the  plaintiff,  
which a s a i l  her  c l l a r a c t ~ r .  E\-itlcnce offered by tlie plai itiff a t  the t r i a l .  
tm~tlrd to sustain these cllarges. I'laintiff's lvife, was, tllerefore, under  
thc c ~ l ) r c s s  pro\-isions of the s tatute  (C.  S., 1801), coimpeteut as  a wit- 
~ icss  io  tcstify ill refutatioli  of these charges, a l though t h e  cllargcs a r e  
fou:~tletl upoli Iier alleged adul tcry with tlie defcnt lm~t,  and  although I i ~ r  
t c ~ s t i i i ~ o ~ ~ ~ -  would bc cvitlcncc against licr liusbancl. 

SotliilrF ill tlw statutr ,  ~vliicli provides that  oii tlie tl 'ial of all : ~ c t i o ~ i  
tllr Iiurbniitl or wi f r  of :I p a r t y  thereto shall, except as  statc(1 thcrc i~ i ,  
I)(' V X I I ~ ) C T ( ~ I I ~  :111(1 ooiiipcllable to g i r e  evidel~cc as  an;i7 other witiiess, 
~ ~ > l ~ t l c r s  t110 I ~ u s b a ~ ~ t l  or wife cornpr~tcnt to give ~ r i t l e ~ i c r  fo r  or against 
t 1 1 ~  otlicr i ~ i  aclioli fo r  cr iminal  conuersation, "except tliat in  actions 
fo r  c~r in i i~ ia l  conversation 1)rouglit by the husband in which tlie cl~arnctclr 
of thc wifc is  assailctl, slic s l ~ n l l  be a conipctent w i t ~ i ~ w  to tcstify ill 
r(4'1ltatiol1 of such cliargcx" 

A \ t  t11c t i i w  of 11rr 1:iarringc to the p l i ~ i ~ ~ t i f f ,  his \\.i.'c was about 16 
,x:cl;irs of ?go. S h e  was ill the custody of the  s u p c r i ~ ~ t c n t l e n t  of pul>licd 
\\.c>lf:ii~ of S:rnil~son ('ounty, unrler cllarges made by licr :)rother affect i~ig 
11cr nior :~l  c l~nrnrtc  r.  Scgotint ions v c r e  being conductetl by tlic superili- 
rc>l~tlcl~t of public wcl faw f o r  I ~ r r  admissioi~ in to  a rcformatoly ninill- 
taiiicd 1,- tlle S ta te  fo r  t l c l i ~ ~ q u e n t  girls.  Tllere was evi(1cncc tciidi~rg t o  
s l i o ~ ~ .  tliat slic ~ v a s  n ~ a r r i c d  to t l ~ c  p ln i~ i t i f l  to al-oitl col:fii~orne~lt i n  tlic' 
w f  oruiatory. 

~ ~ l i c t h c r  o r  not it  was c o i n p c t c ~ ~ t  fo r  d c f e ~ i d a ~ i t  to show by the testi- 
1 1 1 0 1 1 , ~  of l~ ln i~ i t i f f ' s  wjfc  that  sllc had iio a f f c c t i o ~ ~  for  t l ~ c  plaintiff a t  
the tinic of 11rr n i : ~ r r i a g ( ~  to 11im or t l i e r c a f t ( ~ ,  ill r n i t i g a l i o ~ ~  of tlaniagc,., 
is lint 1 ) r ( x ~ 1 t ~ d  011 tliir a p l ~ c a l .  I t  does not appear  f r o m  the  record what  
11~1. ;IIISIY(TP n~oultl  have bccii to the quest ioi~s adtlrcssc~l to  her  by defend- 
slit's canllscl, \\.it11 respect to licr affection for the plai l~t i f f  a t  the  ti11ic1 
of l i r r  marr iage to l ~ i n i ,  or wliile she lived wit11 liinl as  his wife. 

F u r  crror  ill csclut l i l~g m i s ~ w r s  to questions adtlrcssctl to  plaiiltiff's 
n,ifc as  R vi tncss  f o r  the defendant, fo r  tlic p u r p o w  of refut ing tlict 
c l ~ a r g c s  inatlc : ~ g : l i ~ ~ s t  l ~ c r ,  n.liicli assail 1iw cliaractcr, -1iere must I)(! a 

S c w  t l h l .  
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Refwcncc C a-Tyial court ning re-rcfcr eausc after Suprclinc Court has 
remanded appeal with dircrtion that o ~ ~ d e r  of confh.rnation be \nratwl. 

_ ~ Y I ~ E A L  by plai~i t i f fs  f r o m  Sinclcrir, J., a t  F e b r u a r y  Term,  1933 ,  of 
SEW HASOTER. 

( ' ivi l  a r t i o ~ l  l i e a d  011 i~iotioii  to ~ a c a t e  ju(lg11leiit ~oi l f i rmii ig  r~afc'l~o'.' 
q m r t  without mow.  3fotio11 tic '~~icd :lirtl plailltii-i's appci11. 

STACY, C. J. T h i s  is tlie s:mie case that  \v;rs hcforc us :tt 1111> 1::;t 
tc lm,  203 S. C., 498, opi i l io~i  filed 9 S o ~ c m ~ h e r ,  1922.  E r ~ o r  l i : ~ ~ i ! ~ g  
11cc11 fouiltl ill the juc1g11it:iit of tllc S u l ~ o r i o r  C'ourt, tlic, cause \\- ; I> Y O -  

~lin~itlecl wit11 tlirectio~i tlint tlic order o f  co~if i r~l lat ioi i  bc \-acatcd t i l i t i  

furtlier proccediiigs Il:rtl accortlilig to tllc usual course slid practice of tlli, 
court.  

P l n i ~ ~ t i f f ' s  ~ i io~c ' t l ,  u l m i  said opiiiioii aild jutlgnicilt be i lg  ~*crtificti 
t lowi~, tha t  tlic ordr'r of co~~firrr ia t ion be ~ a c n t e t l ,  ~vi t l lout  iiioro, t1111s 
scclkilig to I l a ~ e  tlic case tried lwfore n jury.  Tlie court tlecliiletl to siwl ? 
the jut lgme~lt  lc'i~tlcre<l 011 this iriotio~l, but renimided the c n u w  "111 

accordance \\.it21 the ol)i~iioil  of the Supreme Court" to tlie refcree fo r  
atltlitional fiiidi~igs and ~upplcmei l t  rcport.  T h i s  \\as w i t l i i ~ ~  his  au- 
thority, tlic origiiial referelice 1iavi11g bceii by coiise~lt. Xorisc?!j 1 . .  ,>'l~,ill- 
. S O I Z .  1 0 1  S. C., Aej5, 10 S. E., 751; Dri l ler  C'o. r.. T l ' o ~ f h ,  1 l i  x. C'., > l a ,  
2 3  S. E., 4 2 7 ;  I + ' l ( ~ m m i ~ g  I < .  Rol)eds,  7 7  S. C., .415. 

Tlie order sciidi~lg the cause back to the referee was llerforce t:iilta- 
~ n o u i ~ t  to ~ a c a t i l i g  the prer ious ortlcr of co~if i rmatiou.  Of courw, tllc~ 
plai~i t i f is  a r c  e1:titled to ~ o t i c e  and a h c m i i ~ g  before the refercc, with 
riglit of appcal  to thc court  ill case liis additioiial fi~ltlings a r e  adverse. 
As  thus  construed, we perceive no cause for  compla i~ i t  O I I  the  pal*t of tlic 
plaintiffs. 

A\ffirmetl. 
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1. Judgments L +<'onsent juclgmcnt that ~nortgagc.o recover certain 
sum on mortgage note is bar to subsrquent action for usury. 
h coi~sent  juclgmcnt entered by the  partics in n suit  to restrain the fore- 

c,losnrc. of ;I ~uortg:~:~', wllicl~ j u i l g n ~ ~ n t  s t i l~ula tes  tile amount the ileftxntl- 
: ~ n t  slloultl recovrr (111 the nicrrtgnge note and gives the l~laintiff n certain 
Icl~gtli of t ime for  i ts  11:lymrnt, is a waiver by the  mortq!gor of his right 
1 0  sc~t nl) tl~cs 111c;l of usury, i~nt l  his s ~ ~ b s e q u e n t  action for r s u r y  is  prcq~erly 
nonsuitecl. 

2. Usury C a- 
Our usury st:ltnte will be htrictly c.onstruet1. :lilt1 usury milst be 1)lcadcd. 

3. Insul*ancc E c-JIortgagor held entitled to WCOWP Iosis by fir(: from 
mortgagee on his agrcemcw to pay fire insulBance pvcb~~nium. 

I V h t ~ r ~ ~  :I niortg:txt,tb 11;is :1grtw1 with t11e n ~ o r t ~ : ~ g o r  to : I ~ Y : I I I ~ ~ ,  thcx 
l~rc iu inm for  :I fire i~~sur ;kuce  1)olicy 011 the  premises, awl  thus  lulls the 
1uortg:lgor illto :I scilse of security, alld t l~e rea f t e r  the mm~rtgagor pays u 
t . (>r t :~ i l~  sun1 to the mortg:lnetb or his accredited agent,  ant1 directs by a n  
itemisctl s t ;~ tement  tlult a 11art of the sum should be used to pay the fire 
insur:lnce l ) r t~nl iun~,  t 1 1 ~  mortgagee nmy be held liable to the mortgagor for  
the  loss occ'asiollecl 11y the  fnilure to 11;1y the ~ x e i u i u m  and the consequcnt 
1:1l1se t ~ f  the 1111licy l~l ' ior to :I fire ilwtroyillg the property. 

4. Payment B a- 

3. Principal and Agcnt C b- 
An agent authorized to cuml,roinise :I debt 11:1s the  l.o\ver to :~ccc l~ t  

]l:lymci~t f rom the  dcbbtor in accclrdunee wit11 the debtor 's  d i rec t io i~s  :I.; 
to the :~p~ l i cn t ion  of the payment to the items of the dcbt. 

(i. 3Iortgagrs H g-Where appeal is takcn to order of coinfirmation and 
appeal bond is filed purcl~asrr is not rntitlvcl to immcdiatc lwswssion. 

The last  ;11it1 11igl1ost 1)itlcler a t  :I s:llc unclor clrcree of foreclosure of a 
tlcwl of t rus t  is 11nt :I ~ ) r o l ~ o s c d  l )urc l~asc~r  until the  snle is col~firn~rcl  by 
the jntlw, ant1 u11on c c r l ~ f i r ~ ~ ~ : ~ t i o n  the ~)urc l~; lser ' s  title relates back to the  
tl:ite of sale, but \v l~crc  :III ql l~ecll  is  t:lken froin t l ~ c  order of confirmatio~l 
and  :III al11)t'al bond is filed to  s tay  esecution, C .  S., 633. 034, 633, and  the  
judgment of the l u w r  court is reversed on nl?lxal, the pnrcllaser a t  the 
sale may be lleltl liable to  the nlortga:or for  t he  former 's  taking of 
in~nledi :~tp  11ossossio11 of thcl 1 )1~)11~r ty  a f t e r  tile cc~nfirmation ap1)e;llcd 
from. 

A l ~ ~ ' ~ : . ~ ~  by pla iu t i f fs  f r o m  L I I o o r ~ ,  S'pctial  J z d g e ,  at  J anua ry  Special 
Tcl-m, 1933, of R.\I<E. -1ffir111cd ill p a r t  a l ~ d  reversed i n  r a r t .  
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The eritlence was to tlie effect tliat plaintiff, X a r y  Dail  Dison, o w d  
a large hotly of ~ a l u a b l e  lalid near tlie city of Raleigh, S. C., about 
t l~ree  or four hundred yards from the corporate limits, on highway S O .  
50-r. S. 1 (Wake Forest Road), the 11ard-surfaced higlinay going 
tlirougll the property. 011 same were a grist mill in operation (a  miller 
in charge) and a brick house with 13 rooms, in vhich  plaintiffs lived. 
The land n as cultivated by tenants. 

The plaintiffs made application througli the agents in Ralrigh, S. C., 
of the Guaranty Title and Trust Company, of Norfolk, Va., to borrow 
$15.000 on the property, which loan n a s  approved. Tlie plaintiffs made 
a deed of trust on the property 5 Sowmber ,  1926, to secure the amount 
e d c n c e d  by certain bonds payable t o  bearer and due on 3 Sovember, 
1929. The-e honds wit11 coupons attached bore 6 per cent interest pay- 
able scn~innnually from date. The  bonds, coupons and deetl i n  trust 
liere sigiied in Raleigh, S. C., but payable at the Trust  Company's 
office ill Sorfolk,  Va.  The deed of trust was duly rrcorded in the 
register of deeds office for Wake County, K, C. The interest was pay- 
able s c ~ n i a ~ ~ ~ ~ u a l l y  on the 5th clay of Map and Sovenlber in each year. 
Mary n a i l  Disori received from tlie Guaranty Title and Trust Co~~lpa l iy  
the sun1 of $14,100. Slie paid $160 to each of the Trust  Company agents, 
a total of $1,200, out of the $15,000 borroned from tlie Trust  Conipany, 
and pait1 attorney's fees. Tlie interest at 6 per cent n a s  paid on tlie 
$13,000 loan until 5 March, 1930. Plaintiffs thought the $900 was 
tleductctl for interest in adlance until i t  was later discovered. ,It the 
time the loan n a s  made $2,500 of insurance was take11 out on the brick 
l~ouse and plaintiffs paid tlie premium-some $50.63. I n  1928 these 
bonds nere  purchased by defendants S. %I. Osborne and TT. B. Sew-  
co~nb, and plaintiffs became aware of that fact a short time thereafter. 
When the bonds became due, on 3 Sovember, 1929, plaintiffs were unable 
to pay same, but up  to 5 November, 1929, tlie interest lias paid to tlie 
Trust Con~pa l~y .  I n  February, 1930, the property was advertised for 
sale under the deed of trust. The plaintiffs brought suit to restrain 
tlie sale. 

,It February Terni, 1930, a judgmei~t a ~ i d  decree was entered by con- 
sent. I t  was adjudged therein that defeiidants recowr of the plailitiffa 
the sum of $13,500, with interest from 5 IIarch, 1930. A t  that time 
plaintiffs paid $2,500, as nil1 be hereafter set forth. I t  was ordered, con- 
sidered and decreed tliat said judgnlent was a lien up011 tlie land de- 
scribed ill the complaint, and if plaintiffs failed to pay said judgment 
on or before 1 January,  1931, the commissioners appointed by the court 
shoultl sell said land, and report their sale to the court for  confirmation. 
Upon plaintiffs' default ill the payment of said judgment on 1 January,  
1931, the commissioners, after ad~ert isement,  sold the land as directed 
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by the court on 1 3  February, 1931. This sale was reported to the cou1.t 
and because of defects in the publication of the notices of sale, wns uot 
confirmed. At March Tcrm, 1931, there was a decree, clirxting the rom- 
missioners to sell the land a t  the courthouse door in MTake County oil 
4 May, 1931, and to report said sale within Tell days to the clerk, or to 
the :~ssistant clerk of the Superior Court of Wake Couilt:, for confirma- 
tion. On 5 Nay,  1931, the commissioners filed their report showiilg that 
they had sold the la~ici as directed by the court. Plaint  ffs filed objw- 
tioils to the coi~firmation of this sale. Tllesc. objectioi~s ~vcrc. heard by 
the assistant clerk of the conrt, who owrruletl the same, and on 16 J lay ,  
1031, confirmed the sale and ordered the commissioner to convey the land 
to the purchasers. From the order of the a.sistant clerk of tlic conrt, 
plaintiffs appealed to the judgr holdiiig the Superior C'onrt of Wakc 
County. 

This Court, in Uixon  7 % .  O s b o m e ,  201 X. C., a t  p. 493, held:  "The 
judge holding the May Term, 1931, of the Superior Court of Wakc 
Couilty heard this actioii on plaintiffs' appeal from ail order of tlie as- 
sistant clerk of said court. After the appeal was dismissetl, it was crror 
for the judge to confirm the order of the clerk, aud also the sale iliade 
by the commissioners on 6 May, 1931. R a & ~ g  dismissed ilie appeal, the 
judge was without jurisdiction to further consider the matter. Thc 
action is remanded to the Superior Court in order that plaintiffs' appeal 
may be heard by the judge, and decided on 1)laintiffs' c sc~p t ious  to tlrc 
ortler of the assistant clerk." 

111 Dim111 L'. Bank, 202 N. C., at p. 841, this Court :,:lid, in a l ' cv  
( ' l r r iam opinion : "There is iio crror ill the jutlgmeiit confiri~ling tlic salt1 
of the lal~tls described in the complaint. Tlie exceptions of the plai~itiffs 
were coiisitleretl and 01 crruletl. The court found that the :ale was fairly 
roiiduc~tetl in all respects and that the a n l o u ~ ~ t  bid is a fail. price for tht. 
lands. The sale was confirmed by the court ill its discrct oil. The  only 
assigiimcnt of error is based upon an csceptioii to the jutlgiileiit. I t  
cmlnot be sustained. The judgment is affirmed." 

J. W. Dixon testified, in p a r t :  ((,It the time we secured tliis loail, n c  
11ad illsurance, fire insurance, $2,500 on brick house. -It that time xv 
paid tlie promium, $50.00 aiid some cents. -It the time lie policy for 
wliich n e  paid p ren~ ium elided, Ire were not able to renew the policy 
alld pay the premium. We owed the interest too oil the ~iotes. I'rior to 
that time, we kriew who had secured these notes that TV siglrctl. Dr .  
Sewcomb aiitl X r .  Osborne. R l l e i ~  n e  foulit1 we were unable to pay 
the prcniiunl 1 went to Sorfolk  to see Dr .  Ntln-comb and Mr. 0~1  i )erne. 

. . . N r .  Osboriie came to Dr .  Xewcoinb's office and we went illto his 
office and I told the same thing. All three of us mere they,? togetlier. I t  
was about tlie same conr-ersation I had with N r .  Osborne, and thcy haid 
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they vould pay the premium. They agreed to extend time for payiiig 
iuterest tnenty days. I came back to Raleigh. We secured another loail, 
separate from this loan. Q. Did you turn  any money over to Dr.  New- 
comb a i d  Mr. Osborne? A. To Mr.  Smith,  their representatiw. . . . 
Q, 3l r .  Dixon, state whether or not there was an iternized list inade out 
as to what should become of the money you turned o ler  to S e w o m b  and 
Oshorlic? A. Yes, sir. Q. Did you see the list Z -1. Yes, sir, helped makc 
it out. Q. Dicl that  list colitain this preniium you understood that New- 
c.011111 and Osborne liacl pa id?  (Objection by defendant, overruled, es- 
ception.) -1. I san. this list and helped make it out. This list, to my  
knonleclge, contained this statement that this insurance preniiunl should 
bc paid. That  accompa~~ied the money that was turned over to the 
attoriieyh. I P ~ W  that list ill the possession of the attorneys. Mr. Pau l  
Snlitli n.nq their attorney. 1 s a y  copy of that list in liis file and posses- 
sion. Pr ior  to that time I 11ad the convcrsatio~i with Dr .  Se~vcoinb a i d  
Mr.  Osboriie i11 Sorfollr, I received bills and statements from Bagwell 
aiitl Bagn cll, insura~ice agents for the premium. Af ter I had this conver- 
batioii with them, I did not receive any other statenlent from Bagwell 
and Bagn-ell. I did not know that  it had not been paid. I did not know 
that tllcre n a s  not ally insurance 011 that  building a t  the time. At that  
time tlie building had not been destroyed by fire. I t  n as, about six weelrs 
after that, the house was burned, conipletely destroyed. Wheil I welit to 
Korfolk and talked with Dr.  Kewconlb and Mr. Osborne, and returned 
home, I told Mrs. Dison what had happened. . . . ,lfter we took 
appeal, after the property was sold under this deed of trust and we 
took an appeal, we gace a bond to sfay the ezecution pending appeal t o  
the Suprewte Court. Notwithstanding that they put a deed on record 
and g a l e  these notices (speaking in reference to the nliller and tenants 
being llotified to vacate the land).  That  bond was accepted by the clerk! 

Mary Dail Dison testified, in pa r t :  "I did not know that  the $900 
vliich n-as deducted was not interest. I was never given credit for the 
$900 on interest. I found out that was not interest just before we started 
this suit. Thnt is why we started the suit. . . . I realized that this 
$900 liatl not been credited to me as interest. It mas then that I em- 
ployecl N r .  Jackson to assist me in checking this up. I did pay interest 
on the $15,000 up until the 15th (5 th)  of Jlarch,  1930. At  the time we 
secured the loan, we purchased a fire insurance policy on the residence, 
a brick building-13 rooms. At the end of the period of that fire in- 
surance policy, we were not able to renew i t  and pay the preiniuni 
again. N r .  Dison went to Xorfolk to interview the people about what 
could be done. H e  told me they mere taking care of the fire insurance 
and we would reimburse them when we paid the interest. H e  said the 
fire iusurance must be paid and that  there was no question about that, 
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that  that  must be paid, and they gave us an extension of 20 days i u  
which to make a sale and we were positive of making a sale. . . . 
-1fter he came home and told me that, I set about t rying to secure money 
on another loan. Pr ior  to his going to Sorfolk,  and interviewing Dr .  
xewcomb and Mr. Osborne, I received statements from the insurance 
company that  the premium was due. After he went and came back and 
told me that  he  had made arrangements, I did not receive any further 
qtatements from the insurance company. I never received notice of can- 
cellation of the insurance policy. After N r .  Dixon cam2 back and told 
me about tlic arrangements that  he  had with Dr .  K e ~ x o m h  and Mr .  
Osborne, I borrowed some other money, $2,500. W e  made a list of the 
things tliat should be paid, the first, insurance, the taxes the cost of the 
court in the formcr case and the interest due, were items ; put down on a 
paper. I directed my attorneys that  this $2,500 should bcx applied on tlic 
items I wrote out on this list. When X r .  Dison came back fro111 Korfolk 
and told me that  Dr.  Kewcomb and Mr.  Osborne were going to take care 
of the insurance vhcn  I borro~ved the money, I designa etl to attorneys 
that  the premiums should be paid out of the $2,500. (1. Did that list 
that you made up  designate where this money s11011ld be glut and applied, 
accompanying the money that  was turned over to Dr.  Sewcomb and X r .  
Osbornc? ,I. Yes sir. I saw tlie list in the courthouse, a t  the time \vc 
paid the nioncy. .It that time, the building upon which that  policy \va.; 
issued was stnilding. I t  was in good condition. It could have been better. 
TTc verc  living ill it .  Wc were comfortable. I t  \\:IS complctrly d r s t l q w l  
on 20 ,Ipril by fire. -2bout s i s  ~ v c ~ k s  after this n~oney  n as paid 01 cr to 
Dr.  Sen .con~b and X r .  Osboruc. After the building was destroyed, I sc.t 
about to collcct tlie fire insurance policy. Mr .  1)ison came in to sce N r .  
S i ~ i i t l ~  about i t  to see if lie had the clieck ant1 learned thnt rlicw was 
110 insurance on the building. I have never collcctetl ally hiilg by reason 
cf :tny fire insur:~nce poliey. . . . 111 t h ~  n~eant ime I had borronctl 
some money from Mr.  Shaw, $2,500 for this. . . . '1V11cn tliat ('011- 
sent judgmcnt for  $13,500 was entered, tliat gave me almost :I year 
more. ~ T l i c n  I paid over the $2,500 in March, I had u itil the first of 
January ,  not quite a year. . . . ,It the tinic I borro~ved t h ~  nioni~y 
and diroctcd its tlelivcry to N r .  Sewcomb alld N r .  Osbonic, I dircctrd 
my attorneys that  the moncy be applied to the list I g ~ v e  t l i m ~ .  The  
attorneys (Sewcomh's and Osbornt->'s) and my attorneys Tvcre 2111 present 
a h e n  that  money passed. I was in  tlic courthousr when the money v a s  
pniirl and I saw the list again. Mr. Dison told me that  he had secn that  
list in tlic possessio~i of t l ~ c  attorneys for Dr .  S c w o m b  and Mr .  Osborni~, 
after the fire." 

Thc otlicr necessary facts will be set forth iu tlic opiuion. 
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S. P. Gulley, D. R. Jackson, Palmer E. Bailey and H.  L. Swain for 
p7aintiff.s. 

Joseph B. Cheshire, Jr., and Murray Allen for Osborne and Semomb .  

CLARKSOK, J. The plaintiffs alleged in their complaint three causes 
of action and set forth the questions involved on this appeal, ~vhich me 
abbreviate as follows: (1 )  Do bonds tainted with usury retain their 
taint in the hands of third parties? ( 2 )  Are the holders of bonds, secured 
by mortgage liable for not paying premium on fire policy, nlien the 
mortgagors delivered them a sum of money accompanied by a list direct- 
ing its application, which list contained an item for insurance premium 
which they thought the holders had paid as agreed, until tlie house 
burned six weeks later? (3)  Are holders of bonds secured by deed of 
trust liable to mortgagors for taking immediate possession of property 
sold under foreclosure and bid in by them wheii appeal was taken to 
Supreme Court, bond given to stay execution, and Supreme Court re- 
versed the  court below? 

At the close of plaintiffs' evidence the defendants, X. &I. Osborne and 
W. B. Newcomb, made motion for judgment as in case of nonsuit, 
C. S., 567, on plaintiffs' first, second and third causes of action. The 
court below granted the motion. W e  think this was error, as to the 
second and third causes of action. 

As to flze first cause o f  action: We do not think plaintiffs' contention 
on tliis record can be sustained. The present record and tlie record to 
this Court on the prior appeals, show that  plaintiffs mere fully cognizant 
of the consent judgmeiit and of course was bound to know of the $900 
deductioii in the original loan. I f  not a t  the time of the coilsent judg- 
111ciit, long before this action was instituted. I11 fact wlleli the $2,500 
n a s  paid, the $15,000 principal of the debt was past due from 5 Sovem- 
ber, 1929, with interest paid to 5 Xarch,  1930. The plaintiffs were fully 
aware that the $2,500 payment reduced the principal of tlie iildebtedness 
to $13,500. Of course this deduction of $900 from the $15,000, original 
loan does not appeal to a court of law or equity, yet plaintiffs were sui 
juris and compromised their differences. S o  fraud or mistake is alleged 
a i d  they are bound by what was done and acquiesced in. We think the 
parties are estopped from the record and the principle as to the taint of 
usury extending to purchasers of the bonds payable to bearer in due 
course does not arise or1 tliis record. 

The law enunciated in Ward c. Sugg, 113 S. C., 489, and Bank V .  

Felton, 188 N. C., 384, are not applicable to tlie facts on this record. 
I t  is said in Ector v. Osborne, 179 N .  C., a t  p. 669: "A borrower is 

not, however, compelled to plead usury, and as the defense is personal 
to him it may be waived. . . . (p.  670) 'The statutes of usury being 
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c~mctctl for the benefit of tlie borrower, he is a t  liberty to waive his  riglit 
to claim sucli benefit aud pay his usurious debt, if lie sees fit to do so. 
I t  i ~ ,  tliercfore, Iield that when the debtor becomes a pa .ty to a general 
scttlcnient of preceding usurious transactions, made fair ly and without 
circuli~stnnccs of imposition, his recognition mid the amount agreed to 
11c due as a new obligation will preclude his setting up the old usury 
ill dcfel~sc of tlie n e v  debt. This rule is not lleld to :ipply, however, 
~ n l c s s  it is clear that the debtor has fullv a c c e ~ t e d  the settlement as 
:I just dcbt separate antl distinct from the preceding usurious obliga- 
tions.' 39 Q c . ,  1024. 'The $600 thus paid to the plainti Ts became their 
money, and was in 110 way in~o l re t l  in  tlie account. I t s  payment in filial 
scttlenicnt of tlie usurious transaction simply purged i t  of tlie taint, or 
cliniinated tlic usurious feature, and rctluccd the principal to $4,500. 
That  was the new principal, and bore legal interest.' I f ,  as was Iicltl, 
:I comproinise and spttlenient follo\ved by the esecuticn of a release 
1)uspcs t11c transaction of usury, surely the same effect ~ l iould  be give11 
to n coniproniise and settlcnicilt, in which the usury is ~ l i u ~ i u a t e d ,  mid 
vllic~li is apl~roved by a judgmel~t of the court." 

I t  xi11 bc noted that this settle~nent and compromise judgment was 
made by plai~ltiffs not with the Guarauty Title and Trust  Cornpauy, 
from nlioul they borrowed tlie money, but with Osborne and Xencoutb, 
p u r r l ~ n ~ c r s ,  ill due coursc. Tlie b o ~ ~ d s  were m a d e  f o  b e a v ~ r .  See "Sego- 
tiablc Iu$trmnents" C. S., 20Y2(4) ; C. S., 3010, 3033, 3038, aud 3040. 
r , Llie u w r y  statute 2306, sliould be strictly co~istrucd and 1 as been by this 
( 'ourt. R i p p l c  1 % .  X o r t g a g c  Co., 193 S. C., 422; I'ugk c S c a r b o r . ~ ,  200 
S. C., a n  ; T m s f  Po. r.  I ? ~ d w i r ~ e ,  a n t e ,  125. Usury nlilst be pleaded. 
11c7rqer r .  S ' tereru ,  197  S. C., at 11. 2 3 7 .  

T l i ~ r e  is 1iot11i11g n1ore obnoxio& than usury, it lias been disappi-ovetl 
by stringent statutory proT isiolis, by tlic General ,lssembly of this State 
from early times. Tlie Nosaie Law condemned it. I n  he Pugh cctse, 
~ r i p u ,  at 1). 64 : "The liunianities of all civilized lintions lias coudcmnctl 
u s u ~ y ,  a slwcies of ingel~ious oppression, especially in this day." 

111 the R i p p l e  case ,  s u p r a ,  at  11. 428, the following charge of tlic court 
blow x a s  sustai~lctl: " ' S o w ,  gentlemen of the jury, if tlie place of 
p : ~ p c w t  was specified as ill the State of Maryland, for  the purpose of 
a\-oidiug tlie usury laws of Korth Carolina, and if it  we -e a sclleii~c or 
mctliod to avoid tlie usury l a m  of North C'arolina, antl that was the 
wason for tlie place of p q m e n t  being p r o d e d  in  Marylmd,  then your 
:11isucr to tlie second issue would be 'So ' ;  that tlicy \:ere> iiot to bc 
performed in X a r y l a ~ ~ d ,  because if providiilg the place of payment as 
X n r y l n ~ ~ d  n a s  a sclieme to evade and whip arouud the usury laws of 
Kortli Carolina, and was not done iu good faith, t l iei~ the place of 
payment, so f a r  as the law is concerned, would not be iu :1Iaryland.' " 
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- 4 s  f o  t h e  second  caztsc of  a c t i o n :  The evidence of plaintiffs m s  to thc 
cffect that insurance had been taken out on the property ( the brick 
house) arid the premium paid for by plaintiffs. I t  map be inferred to 
protect the bondholders x i t h  usual loss clause, otherwise in case of fire 
the i~isurance could not be collectetl. The insurance agents notified 
plaintiffs tliat another premium was due. The plaintiff J. IT. D i s o ~ i  
had an agreement with defendants Osborne and Scwcomb tliat they 
would advance the premium. They lulled plaintiffs into security by the 
pronlise and did not pay tlie premium. Then again, x-hen $2,500 was 
paid directions nere  specifically made by plaintiffs that out of tho 
amount, the insurance premium was to be paid. The exception in thc 
record as to this question in relation to this matter cannot he sustained. 
I f  the agent or agents of Osborne and Sevcomb could cornl)ro~~iise in 
the action the claim against plaintiffs and which was ratified by Osbornc 
and Newcomb, we see no good reason why the agent or agents did not 
have authority to accept the money, part of ~vhich  was to pay the 
premium as designated by plaintiffs. The  defendants Osbornc and Sew-  
comb, on tlie facts and circumstances of this case, cannot plead n u d u m  
p a c f z r m  nor lack of authority on the part  of their agent or agents. 

The latter matter has been fully set forth in , l lazwell  v. D i s t r i b u f i n g  
Co., a n f c ,  309, and need not be further discussed. I t  is well settled that  
the debtor has the right to direct the application of payment nhen h r  
owes more than one debt. S t o n c  I > .  Rith, 160 S. C., 161; Supply Co. c .  

P l u m b i n g  C'o., 195 S. C., at p. 633. 
Ki thout  going further into the c~ idence  as there n ill be a IWK trial. 

it is sufficient to say that  the competent e&l rnc r  on this aspect n a s  
plc~inry to hare  been submitted to a jury. 

L l s  t o  t h e  t h i rd  cause  o f  a c f i o n :  I f  the evidcnce of plaintiffs did not 
show that  they gave bond to  stay execution xvc do not t h i ~ i k  that plain- 
tiffs' contentio~i could be sustainrd. S o  increased bid was placed on 
the lalid. The  very question was tlecitled in Pa~,X,rr I*. D i r b i i z s o i ~ ,  196  
S. C., at 11. 243:  "Does confirmation of a sale or of an  actual partition 
take effect up011 the datc of confirmati011 01- a t  the date of the sale ! 
LTntil a judicial sale has been confirmctl the purcliaser is a mcrc prc- 
ferred proposer. Confirmation is an act of consent and  appro^-a1 whic l~  
the court gives to the sale, and, for all practical purposes the court is 
the rendor in such cases, and within the limitatioli prescribed hy law. 
may give or withhold its consent in its discretion. I In~wl l  I . .  B I ! j f h c ,  
140 1'. C., 415, 53  S. E., 232. Homver ,  wlie11 the transnctio~i is com- 
pleted by confirmation, and thereupon title is con\.eyed to the pllrcllnser. 
confirmation relates back to the day of the sale and the purclla~cr rr- 
ceiws his title as of that time. F a r m e r  T .  D a n i c l ,  S2 X. C., 152; X c -  
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aLi~fn l~  is. Illc.I,nzighlin. SS I'\'. C., 301;  T'ass 1 % .  L l ~ r ~ i l g t o r z ,  89 S. C., 1 0 ;  
.Toi /~~ti '  1 % .  Flrfrcll, 136  S. C., 301, 4S S. E., 640." 

T7tr \s 1 % .  -1rrii1gfoi1, hupra,  was au  action brought to foreclose a inort- 
yagc ""11 the prcscnt. the Court  said,  a t  1). 1 4 :  " W l ~ c r e  laud is  sold 
ulltlcr tlcc*rcc of court,  the p u i ~ l i a s e r  acquires no i i i t l epe~~dent  right.  He 
is regartled a s  a mere proposer un t i l  confirmation. .ltf?mey-General v. 
I:on)~ol, r A\7a~~igaf io~z  C'o.. s u p r a  (86 N. C., 408).  B u t  vl lcn confirmatioi~ 
is nlatlc, tlic b a r g a i ~ ~  is t l ~ e n  complete, an(l  i t  rclntcs back to the day 
of salt>. R o w r  on J u d .  Sales, scc. 122." 

T11c pobition I I C ~ C  takcn ill no n a y  coiifiicts nit11 n11at \ins said ill 
('ol7it1.s 1%. Bn\s, 1 0 s  S. ('., 09, w l ~ c r e  ~t was 11cld t h t  :I purcliascr a t  a 
f o r c c l o ~ u r e  sale was e~ l t i t l cd  to posscssiol~ as  ngaiirst a t e ~ l r n ~ t  of tlic 
Illortgagor l~oltlil lg ulltler a lcasc cwcutctl  : ~ f t c r  the nnturi ty  of thc 
mortgage i~idehtetlncss (see c l~au~c- - l 'nh l ic  Lave ,  1031. chap. 173) )  ]lor 
11 it11 the l ~ o l t l i n ~  in Xc rccr 1 % .  BlrllocX, 101  S. C., 216, to tile cffwt tha t  0 
tllc mortgagor is  entitled to c o l l t ~ t  a l l  r c i ~ t s  due a t  tlic t ime of fore- 
cdlosurc. ailtl the purcllascr suc~ll as  fal l  clue tlicreaftt>r. 

T h e  plaintiff J. W. Dixoil testified "We gave a b011t1 to s tay tl~cb 
cssccut io~~ pe ld ing  appcal  to tlie Supreme Court." Tlic court hclux HI>- 
tailled tlcfei~dauts'  motion f o r  jutlgmeut as  i n  case of no~rsu i t  on t111b 
th i rd  cause of action, mid i n  this  we t l i i i~k  t l i ~ r e  n a s  c ~ m r .  -111 :lpp~:11 
ho~ltl  c:111 he given to s tay execution i n  matters  of this killtl. F r o m  plaill- 
tiffs' tcj>tinioi~,v it  n ould i~ltlicntc tha t  plamtiffs g a l e  b o ~  t l  i l l  accortl;~~lt~c. 
\\it11 t l ~ c  s tatute .  C. S., 6.53, 634, 655. Scc, also, C. 8. 657. I ' i ~ r c ~ ~ t t  i .  
I'or!~t~r ( l o . ,  1G7 S. C., 398. T h e  vasc \ \ a s  ably argued 1)y I>txali S. Y. 
Gnllcy, tlic Gamalicl  of the  lan .  

I'laiilt~ffb' tcstinioiry v n s  to the effect tha t  O s b o r ~ c  a ~ ~ t l  S c u c ~ o n ~ b  
"notifictl nll tri~:rirts to \ w a t t >  a11t1 ~lotificd llie too. . . . K c  tli,l 11ot 
co1lcc.t :1ny relit f roni  thr in a f t w  that. ' '  

011 t h e  first cause of ac~tioll, the judgnicilt is a f i r i~wt l ,  oil tllc q t ~ * o ~ ~ t l  
and th i rd  causes of action i t  is rewrsetl.  

alfirnictl  i n  p a r t  2nd reversed ill pa r t .  

I. 1'. SI-TEI.I,T ASD T. H. SHELLY r. UARF1ET.D GRAIN2ER ASD WIFE, 
SALLIE GRAINGER. 

(Filed 5 April, 1038.) 
1. Ejcctnient C b- 

Plnintiff in ejectmellt has the i)urdc,n of p r o ~ i n g  by the greater \wight 
of critle~ice hi:: gootl title ngni~lst the ~vorltl or ngnini;t the clefcmlnl~t 
by cstnppel. 
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2. Same--Evidcncc of plaintiff's title by adverse user held snffirio~t to 
ba submitted to the jury. 

Where in an action in cjcctmcnt inrolving a dispute in the.boundary 
l ) c t \ ~ c ~ n  tlie parties a s  called for in their deeds, the plaintiff introduces 
cvidence tcnding to establisll the line claimed by him by agreenlent, ac-  
clniescencc and adverse uscr, and the defendant introduces evidence tend- 
ing to establisli the line as  claimed by him, the conflicting c~idence is 
p ~ ~ q ~ e r l y  submitted to the jury under correct instructions from the court 
:IS to burden of proof. 

3. Ejectment D b--Instruction to j u q  in this action in ejectment held 
to be free from i~versible error. 

I n  this action in ejectment the charge of the court to the jury in lespect 
to adverse pasession, lappage and constructive possession to the outer- 
most l~oundaries of the deeds of the parties, and the statenlent of the 
rcspc~tive contentions of the parties in respect to thc evidence. is hclcl 
to bc free from revxsible error. 

4. Appeal and Error J e-.idnlission of evidence in this case held 11arn1- 
ltvw in view of the whole record. 

In this action in ejectment there was g l c n u r ~  evidence te l id i i~ ,~  to sup- 
1)ort the line bet \~een the lmrties as claimed bx the plaintiff and rlie ad- 
mission in evitlcl~ce of a deeil to dcfentlnnt's predecessor in title tcndi~ig 
to  establish the line as claimed by plaintiff is held llarmless on the 
lbresent record. 

5. Appeal and Error J d- 
Tlics burden is on appellant to show prejudicial error, the l~resumptioii 

being against him. 

,\ITLAL by defrndulits froill Dcr in ,  J., aiid a jury, a t  So\eni l ,w Tr r in ,  
1032, of C o ~ r > r n r s .  S o  error .  

Th is  ib a c i ~ i l  action ill ejectment, brought by the plnilitiflz a g a i ~ i s t  
the  tlefnltlants to recolcr lands described ill the coniplaiiit, :IS fo l lons :  
"Famis S o s .  1, 2 aud  7 on plat  of l and  formerly belongiiig to  R. J. C. 
V n d ,  plat  of ~ \ l l i c l i  i s  on wcorcl in  Columbus Couuty, rcgistcr of deeds 
office ill Eook D-3, page 600. . . . A11 three t racts  contni~i ing 7B.GS 
il('rCS, more or 1 ~ ~ s . ' )  

Tlic a n s n w  tlci~ietl plaiiitifW title, set up  ow~lersliip i n  f w  ai~i lple  to  
p r t  of t h e  land, and pleaded the  7-, 21- and  30-year s tatute  of limitn- 
t i o m  i n  bar  of any recovery. Only lot 1 was i n  clispute a t  tlie trial.  

T ~ I P  issum suhrnitttd to the j u r y  and their  ansn-er thereto, x a s  8.. fol- 
l o n s :  "*\re the plaintiffs onliers and  entitled to  the  possession of the l and  
ill c o n t r o ~ c r s y ,  dcsignatcd 011 the court m a p  hy thc  letters a ~ i d  figures 
.\, n, C', D, E, 4 ant1 L1? h s ~ v e r :  

T h i s  Iva? slionn on tlie court nlap as  Lot 1. T h e  court helolv signed 
judgmcnt in  accordance v i t l i  the verdict. J)cfciitlants madc  nnnicrolir 
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csccpt iol~s a11t1 a s s i g ~ m e n t s  of e r ror  aiid to tlie judgnlent as  siguecl, a11t1 
:~ppralecl to the Suprcmc Court .  The mater ial  o n ~ s  allti ~ ~ r c e s s a r y  f w t s  
v i l l  h r  set fo r th  i n  tlir o p i n i o ~ ~ .  

~ I A R K S O A ,  J. 'rile clefeudailts made  niotions fo r  judgnlcnt as of 11011- 

suit a t  the close of plailltiffs' evidence and  a t  tlie close of all  the evidence. 
C. S.. 367. T h e  court brlon. overruled these motions and in this  we call 
see no error .  

'I'lic tlcfcntlnl~ts claiul tha t  the b u r d c ~ l  was on plaintiff to sliow at lwrsc 
1)oswssioll ; ~ n d  t l l ( ~  WIS 110 sllffieiei~t ev idmre  to be s ihmitted to tlicb 
,jury on this aspcct, t l lcrrfore plaintiffs ought to 1 1 a ~ c  h w n  ~ ~ o ~ ~ s u i t c d .  
W e  cannot  so hold. 

I t  is  x e l l  settled i n  this jurisdiction that  i n  a n  a c t i o l ~  of ejectmcwt, 
p1;tintiff nlllst recover, if a t  all, on the s t rength of his  ou 11 title, and  not 
011 tlic ~ \c :~k l~c lss  of his a c l w r s n r ~ .  Plaintiff in  ejectment must slio~v title 
p,ootI : I ~ : I ~ I I , E ~  t l ~ c  world or good against t l r fc l~ t la l~ t  by estoppel, - \vcak~rc~s  
or d c f c ~ ~ t l a ~ ~ t ' s  titlv n i : ~ k i l ~ g  I I O  tlifierencc~. 

Tlw e y i t l c ~ ~ c ~ c  on tlir  pa r t  of plailitiffs was to tlie cffwt tliat ",in to 
''13" I\ liic*li n as a road, was the well defined bou~it lary of Lot  1, i n  dispute. 
a l ~ t l  ( I C ~ ' C I I ~ ; I I I ~  Garficltl G r a i ~ ~ g r r ,  and those through I! 11om he cl;limetl, 
,o rccwg~~izcd this  as  tlic d i ~  idiug l ine  by agrecmcllt, n~yuiescc l~cc  : ~ n d  
r o ~ ~ d u c t .  T11:lt the i r  deed called f o r  7G.65 acres and  i t  was a body of 
fa r ln  ant1 tiniher land,  and the l ine i n  controvwsg ill the deed callctl 
fo r  fro111 ('.lo to "B," was the t rue  dividing line. T h a t  defendants did 
11ot 1<11o\\ \vllcre the Carteret  l ine n a s  - \ ~ l w n  Grainger  purcliased tlic 
1;111tl. that  tlcf(111tln11ts' deed cowred  about 30 acres, tliat '(al" to "B" wa5 
tlic t l i v i t l i ~ ~ p  l i ~ i c  ZIIKI if tlie Carteret  line as contelitled by dcfe~tdau ts  
w i ~ s  fro111 "E" to "4" tllc defciidants would h a \ c  sonic 60 acres il~steatl  
of 30 acrci  of land-his tlcrtl callctl fo r  about 30 awes. 

On the  other liand the  e ~ i d c n c e  on the  lmrt of defclitla~its n a s  to tho 
clff(~t  t l ~ a t  t h ~  l i l ~ e  f rom ('E" to "4" n:ls tllc~ Carterct  1i11e ant1 tlic t r u e  
llnc rallctl f o r  ill liis tlcrtl. T h e  p l a i ~ ~ t i f f s '  e ~ i d c w c  was to tlw cffcrt 
t1i;rt a t  Ilrnlivrons tinlcs nirtl pc!riotls 11111c~li t i i i i h r  1i:ld 1 1 ~ 1 1  rut  011 tli(3 
30-avrc t ract  ( S o .  1) and  somtx 11(';1r ( l e f ( ' ~ ~ ( I i l ~ ~ t i '  1ion1e. wit l io~i t  o b j ~ c -  
tion a t  ally ti111c1 and  ~ \ i t l i i l l  4 feet of the  road "-1" to "B." 0 1 1  thc  
otlirr linnd, tl tfrwdal~ts '  e\iclc.~icr n a s  to the cffcct tha t  i ~ o r t l i  of tlw 
lilie f roni  "Al" to ('13'' froni ('En to "4" n a s  the t r u e  dividing line-tlic 
( 'ar t r rct  l ine;  Garfield G r n i ~ ~ g e r ,  defcnctant, tcstificd, ill l)aitt, that  ( ' h ~  
tllc fal l  of 193 I ,  after I got 11107 c d  there, I put t l i r r ~  h u i l t l i ~ ~ g s  olr t l ~ c  
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clisputetl l a ~ i t l ;  two automobile sheds, a shelter and a barn  f o r  peas m ~ t l  
p l u ~ ~ d c r .  I built i t  especially to pu t  peas ill. I have had  hog pelis autl 
l ~ o g  lots 011 this disputed lantl sincr I l i a ~  e been tlwre. I h a w  c o ~ ~ t i ~ i u c t l  
to use the disputed lantl. I h a r e  cut  wood on it  and cross tics, a11t1 (lit1 
]lot 11e:lr 110 dispute un t i l  M r .  Shelly bought it. I have cleared ahout 
three-quarters of a n  acre, or something like that ,  north of thc car t  pa th  
i l l  f ron t  of the  house and h a d  i t  ill cultivation." 

Tlie evidence of both plaintiffs and  defc~itlants i n  regartl to the t rue  
t l i ~  iding line, were questions of fact  f o r  the ju ry  to  t l c t e r m i ~ ~ c .  

T h e  court below charged ful ly  as  to  the burden of proof being on 
plaintiffs to establish title by tlie greater  ~ r e i g h t  of the evidence. T h e  
court also charged ful ly  tlie l a w  as  to tlie sevcral n a y s  of cstabl ishi~ig 
title in  this State .  Tlie court cliarged: "1 used tlie plir:~*e 'acl\cryc 
possessio~i.' and  it  is necessary for  you to understand what  that  i~ iea~ra .  
Tlie best definition I h a r e  seen is  given by our  Supreme Court  i n  tlic 
case of Lot1,lear r;.. S a c a g e ,  i n  159 S. C., 236 ( a t  pp.  237-8) ill nliicli  
thc ('ourt uses th i s  language:  Adverse possessio~: 'consists ill actual  
possession, with a n  intent  to hold solely fo r  the possessor to tlie exclu- 
sion of others, and  is  denoted by tlie exercise of acts of t l o n ~ i ~ ~ i o l i  OT ~r 
tlie laud, ill making  the ordinary use and tak ing  tlie o rd inary  
of which it  is susceptible i n  its present state, such acts to  be so rc- 
p a t c t l  as  to show that  they a r e  done i n  the  character of ow~ier ,  in  opposi- 
ti011 to r ight  or claim of a n y  otlicr person, and  not merely ;IS a11 
occasional trespasser. I t  must be decided and  notorious as tlie na ture  
of the land will permit,  affording unequivocal indication to all  persons 
tha t  lie is exercising thereon tlie dominion of owner. . . . Tlie 
1)ossession must of course be not only a d ~ e r s e ,  as  n e  have defined it, but 
open, notorious and  continuous, a n d  the extent of i t  must be slio~r 11 by 
k n o ~ r n  and  visible boundaries." 

I n  Lock l ear  v. S a c a g e ,  s u p m ,  i t  is fu r ther  said, a t  11. 239:  "I t  is  t rue  
that  i n  proving c o ~ i t ~ n u o u s  adverse possession under  color of tit lc 110th- 
iug must be left to mere conjecture. T h e  testimony must  tend. to p r o w  
the  coritinuity of possessiori f o r  tlie s ta tutory period, either i n  p l a i ~ i  
tcrms or by 'necessary implication.' " 

Tlie court below fur ther  charged :  "So, where a per so^^ offcrs :I deed 
o r  paper-wri t ing purportilrg to  conr ey title setting out  metes mid boullds 
and enters into the  actual  occupancy of a l ~ o r t i o n  tliercof, aucl lioltls i t  
c o ~ ~ t i n u o u s l y  fo r  seven years, the  law esterids the  possessio~i to  the outer- 
niost bounds set out in  his  deed;  nl iere  there a re  know11 and visible lines 
and  boundaries. There  is this rule  of l a w ;  t h a t  where contesting claim- 
a n t s  ha1-e deeds both of which r o w r  the  same land, and  where each 
claimant is  ill the  adverse possession of a portion of the land, then tliat 
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invokes the rule  of law with respect to lappage, whicl: has  heell yery 
succiiictly cspressctl by our  Cour t  ill tlw cnsc of I ' r n / y  z>.  B a t t l e ,  i n  
1 9 1  X. C'., 220 ( a t  1). 224, quotiiig f r o m  X c L e a n  c. SnLi th ,  106 N .  C'., 
a t  1). 1 i 6 ) ,  ill wllicli this 1:lnguagc is  used, and wllicll I c11:lrge the  ju ry  
is  l aw v i t h  respect to  t h a t  f c a t u r e :  ' I t  is settled that  where t h  tit le 
dectls of t ~ o  ril-a1 c l a i u i a ~ ~ t s  to lands l a p  upon each otkcr, and  11eit1lc.r 
is  in  thc actual  posscss io~~ of a n y  of the  l m t l  col-ercd by both deeds, tllc 
la\\- adjudges: the l~ossessiol~ of tlie lappage to he i n  h i m  n.110 has  tlic 
hctter titlc.. I f  one bc, scatcd on the  l a p p g e  ant1 the  o t l ~ c r  not, t h e  
possessio~l of t h r ~  whole intcrf tw~lc.e  is i n  the f o r ~ n c r .  . . . l i u t  i f  
both hnl-c actual  posscss io~~ of tllc I:tppage, the possmsiol~ of the t r w  
owllcr, by ~ i r t u c  of his  oltlcr titlc, csttwtl* to al l  not achtu;~lly occupicvl 
by the other.' " 

T l ~ c  court tl1(.11 :~pplied the  pri~lciplt: to tllc e v i t l ~ ~ ~ c e  adducrd 1))- 
l ) la i~rt i t fs ,  tl(4rlidants csccptetl a n d  assigned cwor.  WI, do not th ink  
this esccl) t io~l  a1111 n s s i g i ~ ~ ~ i c ~ ~ ~ t  of r r r o r  can he suatni~letl. 1Vhe11 t h e  
court c:rmc to cousitlcr the evitlcnce adcluc.ctl 1)y t l ~ f c l ~ d x ~ i t j ,  i t  applictl tlic 
same l)riuciple of l n a  us to  defcidauts '  cvitlci~ce: ( 'The tlefentla~its 
co~~tc l l t l  ~ o u  ought to  filltl froill the t cs t imo~iy  of Lo11.g ;111(1 ot1ic.r~ that  
tllc l:r~itl l i l ~ c  E M  is the C:~rtc'rct l ine refcrrctl to  i n  the plcatlii~gs, :111tl 
t h a t  lie 1l:rs sl~on.11 l ~ o s s c a s i o ~ ~  of n portion of thc land,  ih , r f  s l ~ o u l t l  c,c~i,i.!j 
11 is possc'suion f (i flr c ot~f  errnost b o u n d s  of Ir is decd, a n d  f h  a f  11 I: i s  ci l f  i l lct l  
f u t~.rfc~iltT f h  t r f  l ~ o s ~ s c s s i o n  t o  flr (sf  line,; t1i:lt 11c h a s  bee11 ruttiilg tim11c.r 
;rl~d e n t l ~ c r i ~ ~ g  ~voocl ant1 s t raw : t l~d rsercising posscsaioil ul)on t h e  laiitlh 
ill d i s p t e ,  bui l t l i i~g :t g:lr:lgc, barn  a 1 ~ 1  hog peu, and tha t  he 11:~s raiscd 
tobacco a ~ l t l  lwtatoes, and  t11;rt ~ v e ~ i i  if the pl:~il~tiffs '  deed rovers i t ,  
f l~af  1ti .s clcctl coi.e~.s i t  also,  a d  thcm is (1 l u p p g e ,  and t , '~u t  lie i s  seulctl 
o ~ r  tllc i a p p g c ,  a n d  f i rn f  yo26 s lro~i ld  C I I I S I I ' C ~  i l l is  i s m e  tlic plni~i t i f is  
:IW i ~ o t  c ~ ~ ~ t i t l c t l  to  it ,  a11d t11:lt you s l~oult l  not find f r l ) u ~  tlw g r c : l t t ~  
\\eight of the  el-itleiice t h a t  the  plaintiffs l ~ v c :  made  out tlicir t i t lc by 
t h e  g r m t c r  \ w i g l ~ t  of tllc el-itl(1nce." L)efc~~dal l ts '  contei-tion callnot he 
sustni~letl. 

C'ol~c*ctli~lg, bnt  irot dcvidillg, t h a t  the  charge was cwor  ill rtlgard to 
c o ~ i ~ t r n c t i ~ c  l )osscssio~~,  nltliougll tlic l)l:ri~ltifTs! el-idelice \..as to tlic, etfcct 
that  it  was pnrc~11:lsctl :IS n \vl~olc, 7G.tiS acres, and  a tlccd made  to it as  a 
w l ~ o l r .  I jc~sniy1,f  1.. I l lceX.i~~,s.  121 S. C1.,  2 3 ;  -1 l i t~ l z  c .  Rtrss, 1 6 1  S. C., 
S c i ;  I,u~irlic,r Co. c. C'tdat. IITorX~s, I G Y  S. C'., 344. U11t1,:r the  cvitlciice 
211id tlic facats alltl circnmst:liicc>s of this case, it  w:ls not prejudicG1 or  
rcl-ersihlc error  :IS the y1:tiiitiffs' el-icle~lce was to the cffwt tha t  ",I" to 
"B," tllc road, was the cst:lhlislled l ine betweell plaiiltijTs a11t1 tlcfe~lcl- 
ants.  T h e  cvic1c11c.e of tlefci~cl:~~its was to the  contrary. 1 1 1  the cliargc 
botli w c w  "fed ont of the s a n ~ e  spoorl." T l i e ~ l ,  outside of this c-llarge, 
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on coiistructive possession, there was sufficient cornpctent evidencc OIL 

the part of plaintiffs that "A1' to "B" was long recognized as the true 
dividing line betweell plaintiffs and those through whom they claimed 
a i d  defenda~lts. I n  fact, this evidence on the part  of plaintiffs was 
sufficirnt to indicate an estoppel to claim north of tlie road from "Al" to 
"B." On plaintiffs' evidence the use of a small portion of an acre by 
tlefeildants was negligible. 

The tlcfeiitlants' exception and assignmelit of crror to the following 
port io~l of the charge of the court below, cannot be sustained: "The 
plaintiff also offers in evidence deed of Todd and wife to Jesse Hinson, 
tlateil 1 6  Sovember, from whom Joshua Norris acquired the Grairiger 
hl ld,  which calls for a boundary from the Bull Hole back to the point 
dcsignated by the letter "A," rpon this testimony the plaintiffs contend 
that their :~llegatioiis have been made good and tliat they have sllowi 
the true location of the line to be from 'A' to 'R'; that  there had been 
agreenie~it forty years or inore ago, i11 which the agreed line was estab- 
lislicd from ''-1" to "B," and tliat both sides occupied and possessed 
the lnrlcl up  to that  line, and if Mr. Grainger and those under wliom 
lle claims have crossed that line, i t  v a s  merely as an occasional tres- 
p:isscr, and that there nere  no acts of possession, nor any attempt to 
possess ~ii i t i l  Mr. Graiilger cultivated a fraction of ail acre beyond the 
liiie "A" to "B," and that was beyond the bounds of the Grainger deed, 
:11it1 hi4 pos&on there was not open sufficiently to ripen." 

I f  the iiltroductio~i of tlic Todd deed was error, we think it llarnlless 
011 this record. There was much evidence on the part  of plaiiltiff that 
the :~gr(cd  line betnee11 the landi ill controversy was the road betnem 
'iLl"  and "B." 

Fro111 n careful reading of tlic record, i t  seems that the able aiicl 
ltaarlic tl jutlge ill the court below tried this case with care, plumbii~g the 
law as laid down by this Court applicable to the facts. We llave e l -  
anliiletl the nell  prcpilred briefs of both sides of this colitroversy. Tlic 
qucstioi~ to be decided was mainly one of fact for the jury to determilie. 
It has bemi loilg settled ill this jurisdiction that the prcsun~ption as to  
error is against appellant and that  error must be affirmatively estab- 
lislled. The burden of bhowing error and that i t  is material is 011 

al)pella~it. In  ~c Ross, 162 S. C., a t  11. 478. We see ill law, on the record, 
no prejudicial or reversible error. 

S o  crror. 
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T I I E  ~\II\TTER OF T I I E  Is;S'L'hTI'> O F  It. 13. 'l\'ltIGHT, DE(E.\SI.:V, A S D  

R. H. WRIGHT, JR., A N D  T. D. WRIGHT, EXECUTORS o:? THE LAST WILL 
A S D  TESTAMENT O F  R. H. WRIGHT, DECEASED, V. &I. 'AT. BAT>T,, .~D>IISIS- 

TRATOR C. T. .i., AXD OTHERS, DEYISEES AXD I,EGATEES O F  R. H. WRIGHT, 
DECEASED. 

(Filed 6 April, 1933.) 

Appeal and Error J b- 
A11 order tlenying a petition to require the receiver of! an estate being 

ndministered undrr order of the court "to take such stells as  may be 
necessarx to con~l~lete the administration" of the estate is entered in the 
sc~nlitl discretion of the trial court ul~icl i  is not subject t u  revie\\ in thc  
absence of abuse. 

A l ~ ~ ~ ~ . \ r 2  hy petitioner, Lucy 13. Spencer, f rom S m a l ' ,  .J.. nt l l a r c ' l ~  
Term,  1033, of Drna,txr. Disniisscd. 

l'lie above e~ l t i t l cd  causes were heard  on the petition of Luc>,v J3. 
Spencer, o i ~ e  of the t le~isees and  legatees of R. H. Kr ig l i t .  tlcc~easctl, 
fo r  a n  order ~ q u i r i l ~ g  the  rece iwr  of the (>state of R .  H. Wrigh t ,  de- 
c?rasctl, "to take such s t e p s a s  m a y  be proper and  neccs:say under thrx 
law to complete the  administrat ion of the (!state of R .  H. Wriglit ,  tle- 
ccased, i n  ordcr t h a t  the  pcrsonnl and real  property belonging to wit1 
estate m a y  be properly divided among those mti t le t l  to it." 

T h e  estate of R .  H .  Wriglit  is now h e i l ~ g  administered hy n rcc*civcr 
appointed by t h e  judge presiding i n  t h e  S u p e ~ i o r  Court  of I h r l l a n i  
('oulity, undcr  thc orders of said court.  Sec In rc  E s i a f c  of TT'righi nnrl 
1TTri,qhf c. B a l l ,  200 N. C., 620, 158 S. E., 102. 

F r o m  a n  order  tlcuying her  petition, the  pe t i t io l i c~  : ~ p l ) m l ~ d  to thc3 
Supreme Court .  

Ii'ohert X o s c l c y  for pet i t ioner .  

PER C'URIAJ~.  T h e  order i n  this  cause, made by the  , utlge l ~ i c i t l i n g  
ill the  Super ior  Court  of D u r h a m  County, is  not rel-ienable I y  tliis 
Court.  T h e  petition was addressed to and the  order was lnatle by the  
judge, in  his  discretion. S o  mat te r  of l aw or legal infercwce is i~lr-olretl 
in  the  petition or in  the  ordcr. O n  the facts  fouiiil by thc jutlge. f rom 
the record a ~ l t l  f r o m  af f idn~i t s  filed by the  petitioner and  tlic rcceivclr, 
there was no abuse by the judge of his  discretio~i.  I t  is not so contcndetl 
1)y the  petitioner oil lier appeal  to  tliis Court.  T h e  appzal  mu. I,c 

Disnlissed. 
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ERSEST H. COOKE v. THE GREAT ATLANTIC AND PACIFIC TEA 
COMPANY AND A. T. SHEPARD. 

(Filed 5 April, 1933.) 

Negligence -4 c-Plaintiff must show negligence on part of store in 
order to  recover for injuries sustained in fall therein. 

Xeither the owner nor the manager of a store is an insurer of the 
safety of its customers, and in order for a customer to recover for in- 
juries rtleulting from slipping and falling 011 a banana peeling on the 
floor of tlie store he must establish negligence. 

~ P E I L  by plaintiff from Barnhil l ,  J., at October Term, 1932, of 
GRASTILLE. Affirmed. 

This  is an action to recover damages for personal injurics caused by 
the negligence of the defendants. 

On Saturday night, 24 October, 1931, the plaintiff while leaving the 
store of the defendant, the Great Atlantic and Pacific Tea Company, in 
Oxford, S. C., \There he had purchased of the said defendant groceries 
and other merchandise, stepped on a banana peeling which was lying 
on the floor just outside the door, slipped and fell. The banana peeling 
was on the floor of the elltrance to the store from the sidewalk, about 18 
inches from the door. The  door was 5 or 6 feet from the sidewalk. 
There ne rc  many customers in the store at the time of the accident. 
Ikfendant 's  clerks and salesnlen were busy vai t ing  on these customers. 
The tlcfeiitlant had bananas in its store as a part of its stock of mer- 
c1iancli.e. The defendant, A. T. Shepard, was the manager of tlie store, 
and in charge of the business of his codefendant. 

There nns  no e~ idence  tending to slion r h o  threw thc banana peeling 
oil tlic floor of the entrance to the store, just outside tlie door, or how 
lo~ig  the banana peeling had been there before the plaintiff stepped on it, 
slipped ant1 fell. Tlierc was e~ idcncc  tending to show that  plaintiff was 
injured by his fall, and that he sustained damages resulting from his 
injuries. 

At the close of the evidence for the plaintiff, the action was dismissed 
by judginent as of nonsuit, and plaintiff appealed to the Supreme Court. 

1'. Lanier  for plaintif. 
Guthrie  cC. Guthrie for defendants. 

PER CURIAAI. There was no evidence at the tr ial  of this action tending 
to show that the plaintiff was injured by the negligence of the defend- 
ants, or of either of them. 
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S c i t h e r  tlefeiidalit was  a n  i n s u r e r  of tho  p la in t i f f ,  wh i l e  lie n-as i n  
t h e  s tore  a s  a emto ine r ,  o r  wh i l e  lie w a s  l c n r i n g  w i t h  r h e  groceries a n d  

i i iercliandise w h i c h  lie had p u r c h a s e d  i n  t h c  storc.  d'owtlell 1 ) .  I i w s s ,  
19s S. C., S59, 132 S. E., 625. I n  t h o  :tbscncae of a n y  e v i d e i ~ c c  t c ~ i r t l i ~ ~ g  
t o  F ~ O I V  t h a t  t h e  de fendan t s  v e r e  negligeli t ,  t h c r e  n.as n o  c r r o r  ill tlicr 
ju t lgment  t l i ~ m i s s i n g  t h e  ac t ion  a s  of i i o ~ ~ s u i t .  T h e  judgmel i t  is 

Alffirmed. 

(Filed 12 April, 10.'3. ) 

1. Wills E b-Dcviscc held to take fee under clcvise in this caw. 
The testator devised tlic rc iuai l~der  of his property to his three childre11 

and  one grandcliilcl, to be equally divided anioi~g them, ~ s i t h  a later clause 
tlirccting tlic executors to 11old the  s1i:uc of the  grai~d(~hilcl  i11 t rus t  and 
give her the proceetls f rom the  cstate until in their  judgment she is  able 
to in:rn:lgt. i t  \viscly llcrself, "l)nt sllonltl sllc tlicl \v i th~>nt  chiltlrcw. t11('l1 
\v l~nt  remains of her s l ~ n r c  1~cc2c~incs n 1)nrt of my es ta te  ant1 is  t ~ )  be 
tli~itlrcl ecln:~lly a m m g  my cl~iltlrcn." Held ,  tlit. ~r:~iitlcliilcl t:lkt,s a fee in 
the  prolwrt) 11l)on the tern i in : l t io~~ of t l ~ c  t l ~ ~ s t .  tlie fir.;t c!unsc) tic\-isill: 
the  land to tlie cllildron aiicl gr:llitlchild in Pee, and  t h e  sccuiitl c,l:ln.;c, ~ o t  
11c>i11:. inc~onsistcnt \\.it11 the fcc to tlic gr~inclcl~ild, therc 1wi11: no c,crtaill 
:111(1 ~ 1 1 ) r ~ s s  tt'rnls l i init i~lg i t  t o  :I life c~ t : l t c .  ant1 tlre 1111rnst~ -\ \ . l~nt I Y -  

~ n : ~ i n s  of 1rt.r s11a1.e" coilnot;~ti l~r:  t h :~ t  notl l i~~: i11:1y !.oninin : I I I ~  inll~l!.in:: 
:11i ~~nres t r ic tec l  lmn-er of disl~osit ion.  

2. Wills E a-Gencrd ~wles  for construction of wills. 
A devise will be construed to  be in fee unless a contrary illtention is  

1)lninly eslrresscd in t he  will, C.  S., 4162, and the fee  genct ra l l  lwsses upon 
;I clerisc of tlic proceeds of land wllen a n  intention to separa te  the income 
from the p r i n c i ~ a l  is not csl)ressed, o r  n.liere the  devise is  gc~neral ail11 
tlic derisee i s  giren the power of disposition, or a limitation o ~ e r  is made 
of such pa r t  a s  mny not be disposed of by the  first takttr. 

3. Wills E b-Dwise held to convey nbsolntc~ fee and not defeasible fee. 
A fee may bc limited a f t e r  a fee by esecutory devise, but no remainder 

n inr  be limited a f t e r  a g ran t  of a n  es ta te  in fee simple, and  n.liere :I 
tlt>risee is  tleviscil certnin lands in Scc \ritli lm\Ycr of di'qmsition. :~nt l  not 
mer t~ly  n life estate wit11 a naliecl I,o\\-er of disposition, wit11 n limitation 
over of w l ~ a t  rciuair~s of the  cs ta te  to otlicrs if she sl~oultl d ie  \v i t l~ont  chil- 
tlrcxn, the clcrisc convt'ys t he  nl~solutc fc3c sinli~lc to t1112 first tultcr, nnd 
the  1)urgorted limitation o rc r  is  void, there Irci11g no catatc wl1ic.11 the  
testator could limit over a s  a remainder. 
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IS'. H. Turren t ine  died leaving a will contail~iirg the folloniirg clauses, - - 

v h i c h  f o r  convenience of refcreilce we lial-e designated ( a )  and ( h )  : 
( a )  I give to m y  son, J o h n  Wil l iam Turrent ine,  m y  hoinc place nl lere  

I llow live, consisting of 118 acres lot of the estate of Samuel  Chapmnil 
aiid 7 acres lot of Daniel  Wor th ,  and m y  n a t c h  and  chain. -111 tlic rc- 
mai~ i t l e r  of m y  property, I want  diviclcd equally bctwcen my cliiltlreir, 
S a r a h  Elizabeth Carroll,  Imogene Louise Faucctte, J o h n  TS'illiam Tur- 
rentiiie, and  m y  granddaughter ,  Louise Hambrigl i t .  

( b )  T h e  share Louise H a m b r i g h t  will receive I want  m y  executor.: - 

to liold t h e  same i n  t rust  and give her  tlie proceeds un t i l  such a t ime as  
they m a y  i n  their  judgmeiit thilik slic is  able to manage i t  n i v l y  her- 
self ;  but should she die without  c l d d r e n ,  then what  remains of her share 
beconics a p a r t  of m y  estate and is  to be d i ~ i d e d  equally anloiig m y  
cliiltlren above named. 

T h e  plaintiff brought suit claiiniirg to  be tlic absolute oniicr or the 
orr riels i n  fee of the property t l e ~ i s e d  to her. T h e  defentlants deli? tha t  
.he is  entitled to  t h e  corpus of thc property m d  ask t h a t  the  nctioli bc 
tiismisscd. T h c  t r i a l  court construct1 tlie clauvxs set out as  n t l e ~ i s r  
to tlie plaintiff ill fee "to the extent tha t  she m a y  use and d i s p o v  of 
same i n  fee siniple as  she see f i t ;  pro\ ided,  h o n e ~ e r ,  if she die without 
childre11 a ~ i t l  a n y  of said property remain,  theii such remaining propcrty 
to go to and  he t l i ~  idcd equally among tlie ch i ld re~i  of said testator." 

J .  E l m ~ r  L o n g  a n d  Clarence  R o s s  for p la in t i f l .  
I T ' .  11. C'ar1.011 a i d  A. JI.  C ' a i ~ o l l  for cl~fentlaizf , \ .  

A D A A I ~ ,  J. I s  the t r ia l  court correct i n  its co~~s t ruc t io i i  of the nil1 wit11 
rcspect to tlie quant i ty  of interest del-ised to  the  plaint i f f?  T h i s  is  tllc 
only question f o r  decision. I n  effect it is  alleged i n  the complaint that  
the defenclaiits xi11 not coiivey the property i n  c o n t r o ~ e ~ s y  to tlic plain- 
tiff, conceding her capacity "to manage  i t  wisely," fo r  the reason tha t  
as  a mat te r  of l aw she is not entitled to  the  fee or absolute o ~ ~ n c r s l i i p .  
;\11 questions of fact  as  to the  plaintiff's condition, as  to the exercise of 
a sound discretion by the defendants, and  as  to their  a rb i t ra ry  disre- 
gard  of the plaintiff's interests a re  ~ i i t h h e l d  by consent. T h a t  thew 
questions nlay be determined hereafter is  pointed out i n  tlie judg~nei i t .  

111 clause ( a )  the  testator expressed his intention to distribute "all tht! 
remainder" of his  property e c p l l y  among his  th ree  children and his  
g ra~lddaughte r ,  who is  the  plaintiff. I s  the  intention thus  expressed 
contravened by the  language used i n  clause ( b )  ? W e  th ink  not. 

The lat ter  clause directs the  executors to hold t h e  property i n  trust 
and to give the  proceeds to the plaintiff. I n  the absence of a n  inten- 
tion to  separate  the income f r o m  the principal a n  absolute devise of the 
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income from land as a rule passes the land itself. One cf the means em- 
ployed to indicate an  illtent to separate income from prilieipal is the 
appointment of a trustee. Berzez'olenf S o c i e f y  1 , .  O w e l l ,  195 S. C., 405. 
W. H. Turrentine, the testator, appointed trustees of the property for a 
specified period-'(until such a time as they may in their judgment think 
she is able to manage it wisely herself." The trust is  not perpetual. The  
words used involve the imwlication that  when she it able miselv to 
inanage the property she shall hare  the right of actual possession; and 
from this i t  follows that the appointment of tlie executors as trustees 
for such purpose is not inconsistel~t with an intent to deyise the property 
absolutely or in fee. 

I t  is proritletl by statute that real estate, when ilerised to any person, 
shall be held and construed to be devised in fee simple .mless thr  devise 
shall in plain and express words show, or i t  shall be da in ly  intended 
by the nil1 or some part thereof, that the testator intmded to convey 
an estate of less dignity. C. S., 4162. ,In unrestricted devise of real 
property czlrries the fee. E o a n e  v. R o b i n s o n ,  189 N. C., 628;  L i n e b e ~ g e r  
1.. Phil l ips ,  198 N. C., 661. So it is when an estate is clevised generally 
with a power of disposition or appointment, or with a gift orer to an- 
otlier of such part :IS may not be disposed of by the first taker. I ' a f~ i cX:  
1 % .  J l o r ( ~ h c ~ n t l .  X,i S. 0.. 62;  C ' a ~ r o l l  I., lieri~i?1,q, 180 S. C'., 369. 1 1 1  the 
latter case it is said:  ('Where real estate is giren axolutely to one 
J W ~ S O H ,  \\it11 a gift oycr to another of such portion as may renl:~in UII-  
disposed of by the first taker a t  his death, the gift over is void, as 
rcpugnalrt to tlie absolute property first g i ren;  ant1 it is also establisl~etl 
law that wl~cre  all estate is g i r e ~ l  to a person general1,y or indefinitely 
with :I power of disposition, or to him. his heirs :rnd aisigns forrrer ,  i t  
csarrics a fee, and any limitation over or qnalifying expression of less 
import is void for r q ~ u g ~ i a n c y .  Tlic only esceptiol~ to such a rule is 
\\.here the testator gires to tlie first taker an cstate for life only, by 
wrta in  alitl csprcss terms, and annexes to it the power of tlispositioii. I n  
that particular and sprcial case the tlerisoe for lifc ]>:ill not take au 
estate in fee, notwitlistanding tlie naked gift of a power of disposition." 

0 1 1  t ~ v o  g r o u ~ ~ t l s  tlie tlefentlants deny that tlie genercil rule is appli- 
(sable to tlie prcsent case : (1) tlie plaintiff takes only a life estate, or 
( 2 )  if a fce simple, the fce is defeasible, and tlie plaintiff's title is not 
frcc from l in~i ta t io i~ .  

W r  cannot yield our assent to the propositioii that the plaintiff is 
giveu notliing more tlian a life estate. To his three children tlie testator 
garc, :I fee or absolute title; the plaintiff was to have all equal share- 
a share equal in quantity with tlie others. The phrase "what remains of 
her share" carries the connotation that nothing may r(2main; and this 
implies an unrestricted power of disposition. As stated in C a ~ r o l l  1%. 
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Tlerring, supra, the only exception to the rule therein giren is "where 
the testator gives to the first taker an estate for life only, by certain and 
express terms, and annexes to it the power of disposition." I n  the will 
there are  no certain and express terms limiting the plaintiff's interest 
or estate to a life tenure, and tlie cases dealing with limitatious after 
the express grant of a life estate may be treated as inapposite. The  
plaintiff does not take an  estate only for life. 

I n  considering the contention that the plaintiff acquired a defeasible 
fee, we must keep in mind two clearly established principles: (1)  a fee 
may be limited after a fee by way of executory devise; but ''if one 
devises in fee simple, he caiiiiot make a limitation over by way of 
esecutory devise without cutting d0n.n the first fee, in order to make 
room for the seco~ld." JIcDaniel z.. XcDaniel ,  58 X. C., 351. ( 2 )  S o  
rcmainder can be limited after the grant of an estate in fee simple. - 

These principles are aptly illustrated in a number of our decisioiis. 111 

Tl'hitfield c. Gawis,  131 N. C., 148, the fact n.as that  the testator had 
tlerised real estate to one of his grandsons in fee and had annexed a eon- 
dition that if this devisee died learing 110 heirs of his body tlie derisetl - 
estate should go to three other grandchildren or to the survivors of theni, 
and if the last survivor died learing no heir or heirs of his body the prop- 
crty should be equally divided between all tlie grandchildren of the testa- 
tor. The court held that the del-ise should be read as if it  had been written 
to the first devisee (the grandson), his heirs and assigns, but upon condi- 
tion that  if he should die without leaving heirs of his body, then to the 
other grandchildren; also that  as the grandson had conreyed tlie land 
by deed and had died leaving heirs of his body his conveyance passed the 
fee. A petition to rehear was filed and after a critical and exhaus t i~e  
reriew of the authorities the court adhered to the decision that the devise 
vested a fee in the first taker defeasible on condition that he died without 
leaving heirs of his body. 131 K. C., 24. The principle has been main- 
tained i11 several subsequent cases. 

I n  Carroll v.  IIerring, supra, the devise was as follows : "I give, bc- 
rpeath, and devise to my son, James  A. Carroll two liu~idred dollars 
($200), to be paid by my executors, and I devise to him the ten acres of 
land known as the Peame land, on which he has built a house where he 
lives. Also, 37 acres which I bought of Warren Carver, and lying east 
of the Holly land, both said tracts to said James A. Carroll i11 fee, but 
if he die without heirs possessing the lands, or either tract, with re- 
mainder to the heirs of J. W. Carroll." The Court construed the words 
"in fee" and "or either tract" as indication of an  intent that  James A. 
Caryo11 should "have a fee-simple estate in the land devised to him, and 
to do with and dispose of as he saw fit." The power of disposition passed 
tlie fee and the pretended limitation over by way of remainder was 
void for repugnancy. The fee simple had no remainder. 
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T h i s  principle is controlling i n  the present appea..  T h e  intended 
q u a l i t y  of the several devises and  tlie purported l imitat ion over of 
"what remains" imply  a power of dispositioii which, i n  I he absence of a11 
express g i f t  f o r  l i fe  only, carr ied the  fee and  lef t  i n  t h e  testator no 
estate which h e  could l imi t  over a s  a remainder. David  v. Bass, 193 
S. C., 294. I t  m a y  be noted t h a t  i n  Herring v. Williams, 138 K. C., I, 
real and  personal property was given to tlie first take]. fo r  l i fe  with a 
l imi ta t io~ i  over and  a s  we have pointed out the decision is not applicable 
to the d e ~ i s e  under  consideration. Judginerit  

Affirmed. 

IS T l I E  MATTER O F  TIIE ESTATE O F  R. H. JTRIGHT, DECEASED, A S D  R. H. 
WRIGHT, JK., A N D  T. D. WRIGHT, EXECUTORS OF R. H. WRIGHT, DE- 
CEASED, v. &l. W. BALL ASD OTHERS, DEYISEES A N D  LEGATEES OF R. H. 
WRIGHT, DECEASED. 

(Filed 12  April, 1933.) 

Executors and  Administrators l3 -Beneficiaries of insurance policy 
held entitled t o  h a r e  sum borrowed on policy paid o u t  of general 
assets. 

The insured aud the beneficiaries in a policy of life i ~surance executed 
a note to tlie insurer for borrowed money and assigned the policy to tlie 
insurer as  security therefor. Tlie insured received the proceeds of tlie note 
and used same for his esclusive benetit, carried the note on his books as  a 
personal liability, ail< I aid the interest thereon during his lifetime. Upon 
his death, the beneficiaries, as  his executors named in his will, paid the 
note out of the general assets of the estate and received from tlie in- 
surer tlie full amouut of tlie policy. Held, the executors zould not be made 
to account to the estate for the amount of the note, the note being a per- 
sonal liability of the testator, and there being no prorision in the policy 
that upon tlie maturity of the policy any sum due on account of a loan 
on the policy should be deducted ill the settlement with the beneticiaries, 
and the fact that the esccutors and thc beneficiaries were the same 
is immaterial. 

-\PPE.IL by D u r h a m  Loan and Trus t  Company, receir-er of tlie estate 
of R. H. Wright ,  deceased, and others, f rom Small, J., a t  March  Term.  
1933, of D ~ R H A A I .  Affirmed. 

T h e  above entitled causes hav ing  been theretofore consolidated for  
all  purposes were heard a t  the 3 Ia rch  Term,  1933, 3f the Superior  
Court  of D u r h a m  County, on t h e  petition of the D u r h a m  Loan and 
Trus t  Company, receiver of the  rstate of R. H. Wriglii ,  deceased. Tlie 
facts  alleged i ~ i  tlic petition aiid found by the court a r t  as  follows: 
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IS RE ESTATE OF WRIGHT AND WRIGHT U. BALL. 

On 12 November, 1901, R .  H. Wright, Sr., applied to the State 
Mutual Life Assurance Company of Worcester, Mass., for a policy of 
insurance on his life. The  policy was issued by the said company in 
accordaiice with the application. B y  its terms the company agreed in 
consideration of the payment by the insured of the preiniun~s as stipu- 
lated therein, to issue and deliver to R. H. Wright, Jr . ,  and T. D. 
Wright, a t  the death of the insured, thir ty bonds, each for the sum of 
one thousand dollars, bearing interest at four per cent from the date of 
issuance, and payable twenty-five years after said date. I t  was stipulated 
in said policy that  when the same had matured, on the request in writing 
of the persons legally entitled to receive the bonds issuable under the 
policy, the company would commute the said bonds and pay in lieu 
thereof the sum of thirty-three thousand dollars. 

The  insured, R .  H. Wright, Sr., paid the premiums on said policy 
until his death on 4 March, 1929. The policy was in full force at said 
date. B y  his last will and testament, which was duly probated and re- 
corded in the office of the clerk of the Superior Court of Durham 
County, the insured, R. H. Wright, Sr., named as his executors, the 
beneficiaries in said policy, to wit : R. H. Wright, Jr . ,  and T. D. Wright. 
The said executors duly qualified for the discharge of their duties, and 
until they were removed by tlie court, were engaged in the discharge 
of such duties. 

On 2 January ,  1926, R. H. Wright, Sr., R. H. Wright, Jr . ,  and T. D. 
Wright, executed and delivered to the State Mutual  Life Assurance 
Company of Worcester, Mass., a note for the sum of $18,300. This note 
bore interest from date, payable semiannually, and was due on dernand. 
As  collateral security for the payment of said note, R. H. Wright, Sr.,  
as the iilsured and R. H. Wright, J r . ,  and T.  D. Wright, as beneficiaries, 
assigiied to the Sta te  Mutual Life Assurance Company, the policy of 
insurance which the said company had issued on 12 Kovember, 1901, 
on the life of R. H. Wright, S r .  The said R. H. Wright, Sr.,  received 
for his ow11 use the proceeds of the said note, and during his life paid, 
out of his o n n  funds, the interest due on the iiote. The  said note was 
cntered by the said R. H. Wright, Si.., on his books as his personal 
liability. 

After they had qualified as executors of R. H. Wright, Sr., and before 
their removal by the court, R .  H. Wright, J r . ,  and T. D. Wright, as 
executors, paid the note for $18,500, due to the State Mutual Life 
Assurance Company, out of the general funds of tlie estate, and there- 
after as beneficiaries of the policy issued by the said company on the 
life of the said R. H. Wriglit, Sr., collected tlie full amount due under 
said policy, to wi t :  tlie sun1 of $33,000, with accrued interest. 
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The Durham Loan and Trust  Company, r ece i~e r  of the estate of R. H. 
Wright, Sr., after its appointment by the court as such receiver, at the 
request of certain legatees and devisees of R. H. Wright, Sr., deceased, 
demanded that R .  H. Wright, J r . ,  and T.  D. Wright acclount to the said 
receiver for the sum of $18,500 and interest, which had been paid by 
them as executors on account of the note held by the State hIutual Life 
Alssurance Company and secured by tlie assignment of the policy of 
insurance on the life of R. H. Wright, Sr.,  in mhicli they were named 
as beneficiaries. This demand was refused by R. H. TITriglit, J r . ,  and 
T. D. Wright. 

The court mas of opinion that  R .  H. Wright, J r . ,  and T. D. F r i g h t ,  
as executors, had rightfully and legally paid the note held by tlie Statc 
Mutual  Life Assurance Company a t  the death of R. H. Wright, Sr., out 
of funds belonging to his estate, and had rightfully and legally collected, 
as beneficiaries, the amount due on said policy, and so adjudged. The 
Durham Loan and Trust  Company, receiver, and certiiin legatees ant1 
tle~isees of R. H. Wright, Sr., deceased, appealed to the Supreme Court. 

Brawley  LC. G a n f t  for the  receiver and others. 
Basil IVafk ins  and J fcLendon  LC. H e d ~ i c X  for R. 11. W ~ i g h f ,  Jr . ,  a d  

2'. D. Wright.  

CONSOR, J. There is no provision in the policy of insuralice nliicli 
was issued by the State Mutual  Life -2ssurance Company on tlie life of 
R. H. Wright, Sr., tlie insured, that upon the maturity of the policy, 
:my sum due to the company by the insured on account of a loan on the 
policy shall be deducted from the amount due under the policy in the 
settlement with the beneficiary. The  company held the policy under all 
assignment executed by the insured and the beneficiar es, as collateral 
security for the payment of the note on which the insured was liable, 
personally, as principal, and tlie beneficiaries, personally, as sureties. 

The  executors of the insured paid tlie note out of the funds in their 
hands belonging to tlie estate of their testator; thereafter, the company 
paid to the beneficiaries the full  amount due under ihe policy. The  
bciieficiaries cannot be required to account to the estate of tlic i~isurecl 
for the sum mhicli the executors paid in discharge of the note of their 
testator. The fact that  in the instant case tlic esecutols of the jnsure(1 
and the beneficiaries under the policy are the same ptmons, is imma- 
terial. See Russel2 u. Owen,  203 N. C., 262, 165 S. E., 687. 

On the facts found by the court, there was no error in tlie judg- 
ment. I t  is 

Llffirmed. 
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STATE v. C. B. RAPER ET AL. 

(Filed 12 April, 1933.) 

Conspiracy B a- 
One person alone may not be convicted of criminal conspiracy, and 

\\.here all the defendants charged with conspiracy are acquitted except 
one, the one convicted is entitled to his discharge. 

APPEAL by defendant Raper from Clement, J., a t  January  Term, 
1933, of FORSYTH. Reversed. 

The  bill of indictment follows : 
The jurors for the State, upon their oath, present: That  C. B. Raper, 

C. R.  Wilson, E. 9. Brookshire, H. G. Myers, and George Hilton, late 
of the county of Forsyth, on 1 May, AD.  1932, with force and arms, 
at and in the county aforesaid, unlawfully, wilfully and feloniously did 
conspire, confederate and agree together to commit the following viola- 
tions of the criminal laws : 

1. Feloniously to forge and counterfeit a bill of lading on the Winstoll- 
Salem Southbound Railway Company for a carload shipment of cigar- 
ettes and by means thereof to get possession of said car and contents. 

2. Feloniously to break the seal on railway cars containing cigarettes 
as freight in due course of transit on said railway, and to steal said 
cigarettes. 

3. Feloniously to break and enter said car for the purpose of fc>lo- 
iiiously taking, s tea lhg  and carrying away cigarettes beii~g shipped a. 
freight from Reynolds Tobacco Company. 

4. Feloniously to take, steal and carry away cigarettes being shipped 
as freight by Reynolds Tobacco Company over Winston-Salcm South- 
bound Railway Company, to the eri l  example of all persons ill like case 
offending, against the form of the statute in such case made ant1 pro- 
vided, and against the peace and dignity of the State. 

The appellant was convicted antl from the judgmcnt proi~ou~icetl he 
:ippealed to the Supreme Court. 

d t f o ~ ~ i ~ e j j - C ; e ~ ~ e r u l  B w m m i t t  and Ass i s fan f  Attorneys-Geitc,ral Scalccll 
and Siler for the State. 

L. B. Wi l l iams  for defendant. 

,!~DAAIS, J. The five defendants named in the indictment were tried 
in July,  1032, and Myers and Hilton were acquitted. S. v. Raper,  203 
N .  C., 489. These two conspired with neither of the others antl neithcr 
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of the others conspired with them. At a later term Raper, MTil~on, and 
Brookshire were put on tr ial  and the jury acquitted Brooksliire and 
Wilson and convicted Raper, who is  charged with conspiring o111y with 
his codefendants. The  acquittal of two of the defendants lcft open the 
question of a coi~spiracy among tlie other three; but wl en two of these 
were acquitted none was left with whom Ilaper could hare  conspired. 
The principle is stated in S. v. Tom, 13 S. C., 569, ill which Tom, a 
slare, and Donum, a slave, were indicted for a conspiracy to murder. I n  
l~olt l i i~g that  the acquittal of one was tlie acquittal df the other tlie 
Court said:  "The other question is, whether the acqui t td  of one of two 
persons charged nominafinz iu the same indictmeilt with a coilspiracy, is 
an acquittal of the other. I n  this indictment six are charged. The  case 
states that  the evidence went only to a conspiracy between Tom and 
Donuni, yet the jury found Tom guilty generally. That  might well be 
done, though Donum were not guil ty;  because it is sufficient to show a 
conspiracy between Toni and any one of thr others. I f  the case rested 
there, the judgment would be ~vithout difficulty affirmed; for this Court 
cannot grant a new trial, for the reason that  the r e i~ l i c t  is against 
cridence. But  the court below instructed the jury that ihey might con- 
vict the prisoner, although they beliered all the other per$ol~s, cxccpt 
Donuin, to be not guilty, notwithstanding tlie previous acquittal of 
1)onuni upon the same indictment. The case is, therefol-c, upon the in- 
structions given, the same as if Donum and the prisoner were the only 
dcfcudants. . . . Now conspirators may be said to be coprincipals. 
Tlie guilt of both must concur to constitute that  of either: and it must - 
consist of a joint act, and it makes one crime in both. As the trial of oue 
need not precede that  of the other, tlie trial of both ought to be con- 
current. I think i t  more than mobable that  ancient1~--such was the 
course. But, clearly, now i t  is otherwise. There are  many precedents of 
the separate tr ial  of persons indicted for offenses that  could not be com- 
mitted by less than  two. Rex L ) .  S u d l ) u ~ y ,  1 Lord Raymond, 4%; 8. e., 
12 Mod., 262; Rex v. liinnersly, 1 Str., 193; Ren: v. I';iccolls, 2 Str., 
1227. I t  is too late now to question it.  But it can neler  follo~v from 
those cases that  where one of the persons, the establishlnent of whose 
guilt is essential to the conriction of the other, has bee11 legally nccjuittcd, 
tlie other does not thereby become discharged." The  judgment is re- 
versed. Tlie appellant will be discharged. 

Reversed. 
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'1'. C'. BOWIE ASD E.  A. J I c S E I L L  v. H. C. TUCKER,  TRUSTEE OF TI IE  TVI.>ST 
J E F F E R S O S  LBKD COJIPAST ASD H. C. TUCKER.  

(Filed 12 April, 1033.) 

Arbitration and Award D c-Wl~rrc parties do not objcct to awarcl it is 
error f o ~  court to renlaud same to arbitrators on its own motion. 

Where tlie court submits a cause to arbitrators with the consent of tlie 
l~nrtics under an agreement that the an.ard sliould be final, judgment 
sllo111tl be entered upon their award in the absence of esception or o b j w -  
tion I)p r i t l l ~ r  party when the report does not show oli its face that the 
ar1)itr;itors csceedeil their autliority, and it is error for the court of its 
ow11 ~notic~li to rcmand tlie same to tlie arbitrators fur tlle findin:. of 
:itlditionnl facts. 

A l ~ ~ ~ ~ ~ ~  by plaint i f fs  f r o m  h ' f a c l ~ ,  J . ,  a t  October Term,  1932, of 
ASHE. E r r o r .  

T h i ~  a c t i o ~ i  Tras first tried by a referee appointed by the court, who 
filed his report a t  J u l y  Term,  1932. By consent of the parties, the  re- 
port of tlie referee was set aside, and together with the order of 
reference stricken f r o m  t h e  record. 

I t  n a s  thereupon by consent of the parties ordered by the court t h a t  
t h ~  i s u e s  raised by the  pleadings and  the  ent i re  controversy b c t w e r ~ ~  
tlie uartics ilir-olved i n  the action, be and the  same v e r e  referred to 
arbi t rators  named i n  tlie order  fo r  filial determi~lat ion.  T h e  arbi t rators  
filed their  report  and  award  a t  October Term,  1932, of the  court.  Tliv 
award n a b  b & l  upon findings of fact  made by the nrhi t rator .~.  S o  es-  
ceptions were filed by the  parties or by either of them, to tlle report or 
to the  award.  X o r  did either of the parties move for  t ime within whieli 
to file esceptions. 

T h e  judge presiding, of his  own motion, ordered tha t  the  report arid 
award be remanded to t h e  arbi t rators ,  with directions to tlie arbi t rators  
to find other and  additional facts, a n d  to determine the  rights aud 
liabilities of the parties upon these additional facts. 

F r o m  this order the plaintiffs appealed to the Supreme Court .  

R. -1. Doughton for  p l a i n t i f s .  
IT'. 1:. A u s f i n  a n d  Ira  1'. J o h n s t o n  for  de f endan t s .  

COKSOR, J. T h i s  action was referred by  the  court with the consent of 
tlie parties to  arbi t rators  to  determine the  issues ar is ing 011 the p l ~ a d -  
ings and the r ights  and liabilities of the  part ies  involved in the COIL- 
troversy out of n.hic11 the action arose. I t  was ordered tha t  the report 
and  award of the arbi t rators  sliould be a final de te rn l imt io~i  of all  
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COXYARD v. ISSURANCE Co. 

~na t t e r s  at issue between the plaintiffs and the defendants involred in 
the controrersy. The report and the award filed with the court hy the 
arbitrators does not show on its face that  the arbitrators esceeiled thc  
terms of the consent order of the court by which they J1.ere named. 

I t  Jvas error for the court on its o& motiou. without ohiection or 
esception to the report and award filed by the arbitrators, to remand 
the same to the arbitrators, with directions tha t  they find other alld 
additional facts. I n  the absence of objection or excel~tiou filed by a 
party to tlie action, judgment should have been entered by the court 011 

the award. R o b e ~ t s o n  v. ~llarslzall ,  155 N .  C., 167, 71 S. E., 6 i ;  iSnell I > .  

Chafllanz, 150 S. C., 729, 64 S. E., 570; Hm-~zclol~ r .  I n s .  Co., 110 K,  C., 
279, 14  S. E., 742. 

Xrror. 
- 

RA1)IE H. COSTARD v. LIFE AXD CASUALTY ISSURANCE COJIPANY 
O F  TEKNESSEE. 

(Filed 12 April, 1933.) 
1. Insurance R H- 

A prirate one and one-half ton motor driven truck is a "lwirate motor 
driven car" within the meaning of that term as used in a policy of 
i~cciclent insurance. 

2. Insurance E b- 
Where an insurance policy is reasonably susceptible of two interl~rc- 

tntions, the one more favorable to the insured will be adol~tetl. 

AITLAL by defendant from C o w p e ~ ,  Special Judge, at J anua ry  T r r n ~ ,  
1033, of ALAMAXCE. 

Simoii Coilyard n7as fatally injured 19 April, 1932, hy accitlei~tal 
means wlien the private Cherrolet one and one-half ton inotor drive11 
truck, ill ~vliicli he was driving at the time, struck tlie embanliniclit of 
the h i g h a y  and threw him violently to the hard surfacl- port io~l of the 
road. The deceased held an  insurance po1ic.y with the d e f e n d n ~ ~ t  coni- 
pany which prorided an  indemnity of $1,000 for death from accidental 
bodily injuries resulting from the "collision of or by any accideiit to any 
p r i ~ a t e  drawn vehicle or private motor driven car i11 wl ich tlie insured 
is riding or driving." The plaintiff, wife of tlie decea~,etl. n a.: i~arncd 
as beneficiary i11 said policy. 

There was judgment for the plaintiff, from which the d e f c ~ ~ d a n t  ap-  
p a l s ,  assigning error. 

Loqlg & Long for plaintiff .  
Long LC' ROSS for dr fendanf .  
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b ~ i c ~ .  C'. .T. I s  a pr ivate  C l i e ~  rolet o ~ i ?  m t l  one-half ton ~ i io tor  d r i ~  V I I  

truvlr :r "11riT a te  niotor t l r i ~  c11 car" ~ v i t l l i ~ l  tlie meaning of the pol~c*y ill 

court lwll~n.  an(l  nc3 a re  tliqpowl to agrcc 11 it11 his  Honor  t l ~ t  ir i - .  
'I'lte t c r ~ ~  "motor d r i ~ c l ~ i  c . : ~ "  is b r o a ~ l  eltough to i ~ i c l u ( l r  :i ~ i i o t o r  

11arc(l I I ~  the i i~sure rs .  i t  sliunlcl he c o ~ ~ s t r u e t l  ~rtost s t ro l~g ly  agni~ is t  tlierll." 
/ ; i ~ t 1 1 ;  i ~ .  l t ~ .  L'lj., 95 I,-. S., 673;  J ~ l l e ! ~  r .  I m .  Co. .  199  S. Cy., 269, l i 4  
S .  E., 400; ~ 7 1 1 ~ 1 ~ ~ 1 ~ 1 ~ ~ 0 0 d  12. f t ~ .  C'o., 1 S i  X. (~'., 5X3, 117 S. E., 790. 

Tlic,rc: \\-a,< nc~t l i i~ ig  wit1 i n  I,loytl 1 % .  I ~ M .  ( 'o.,  100 S. C'., 72.'. 133 S. I<:.. 
:;S6, - I I I ( ~ P I ~ . < O I L  r .  1u.s. ( ' ( I . ,  1 9 7  hT. C., 72,  1 4 7  S. E., 69S, or Gttnt  ' 1 , .  111,~. 
( ' o . ,  197 S. (~'., 122, 147 S. E.. 740, \vliic.li ~n i l i t a tes  a g a i ~ t s t  tltc, l m i t i ~ n t  
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. \ ppa ren t ly  n o t h i n g  has been done  o n  beha l f  of t h e  p r i sone r  t o  pe r f ec t  

h i s  appea l .  T h e  case  shou ld  h a v e  been r e a d y  f o r  argumc'n t  at  t l ie ca l l  of 
tlie E l e r e n t h  Di s t r i c t ,  4 A p r i l ,  1933,  t l ie d i s t r i c t  t o  ~ { h i c h  i t  belongs. 
T l i e  m o t i o n  of t h e  S t a t e  w i l l  be  allowed. J u d g m e n t  

,Iffirmed. A p p e a l  dismissed.  

MAX PLOTKIK v. REALTY BOND COMPANY. 

(Fi led  12 April, 1933.) 

1. Fraud A a- 
Tlie essential elcments of actionable f raud a r e  a representation, i t s  

falsi ty,  knowledge and fraudulent intent on the pa r t  of tlie person making 
i t ,  deception and injury.  

2. Fraud A *It is duty of grantee to read deed ~ n l 6 ~ s s  prevented by 
fraud. 

I t  is tlie duty  of the grantee in a deed t o  read the  nstrument unless 
prcvrnted f rom so doing by f r aud  or misrepresentation on the  par t  of the  
grantor ,  and  where lie fails  to read t h e  instrument a f t e r  full opportunity 
lic may not recover on the ground of f raud for  the  fa i lure  of t he  deed to 
c o ~ ~ v t , y  certain adjoining land represented by the grantor  to be included 
t l lcreii~.  

3. Fraud C r-Evidence in this case held insufficient tat show deception 
or fmudulent intent, and nonsuit sliould have been granted. 

A. conveyed certain land to B. B. conveyed the  northern corner thereof 
to tlie city, and then conveyed the  remainder to defendant by deed de- 
scribing the whole t rac t  and including in the description tlie pa r t  pre- 
viously conveyed to the  city. The  defendant conveyed the  land t o  plaintiff 
by tlccd erroneously containing the description in the  o:iginal deed to 13. 
Dc~fendant's agent pointed ou t  t he  land t o  plaintiff and represented tha t  
certain land adjoining the  property on the  west was  included therein. A11 
the deeds were recorded, and plaintiff' given opportunity to investigate 
the  title. Tlie description in t he  deed would have disclcsed tliat the  land 
to tlie west was  not included therein. There was  no evidence tliat defend- 
ant ' s  agents knew that  a pa r t  of the  property had been convcyed to the 
city, or t ha t  they knew the  boundaries of' the  property. Held, t he  grantor 's  
;~cr ion to recover danlages for f r aud  should have been nonsuited, there be- 
ing evidence tha t  the  grantee should have discovered ).he error through 
lbroper diligence, and there being no evidence of knowledge or fraudulent 
intent on the  pa r t  of the  grantee's agents. 

4. Deeds and Conveyances C f- 

Where certain property not  owned by the  grantor  ia included in  the  
tlcscription in the  deed through the  mutual mistake of tlie parties, the 
grantee may not recover therefor on the  deed's covenant of seisin. 
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CIVIL ACTIOS, before Hading ,  J., at  February Term, 1932, of 
FORSY TH. 

Couslar owned a rectangular lot a t  the corner of Walnut and Broad 
streets in the city of Winston-Salem. H e  conveyed to the city a portion 
of the lot for the purpose of rounding the intersection of said streets, 
and this space was paved and sidewalks built. The remaining portion 
of the lot, then owned by Couslar, was in the form of a triangle. 
Subsequently Couslar conveyed the  lot to defendant by deed duly re- 
corded. This deed described the original rectangular lot and lielice in- 
cluded the portion owned and paved by the city. 

The defendant and the plaintiff entered into an agreement to exchange 
certain lands or lots, and as a result the plaintiff received a deed from 
the defendant for the Couslar lot. The  description of the land therein 
was the same as that contained in  the deed from Couslar to the defend- 
ant. Hence the deed to the plaintiff included the portion owned by the 
city and then paved and used as a street. 

The plaintiff's deed, executed by the defendant, was duly recorded on 
25 March, 1927. Thereafter, on 14  July,  1928, the plaintiff instituted 
the present suit against the defendant. H e  alleged that  the agent of 
defendant pointed out the land to him before the deed was executed, 
and that the lot so pointed out included an area west of and adjoining 
the lot described in the deed. I t  was further alleged tliat in pointilig 
out said area that the defendant did not own, the plaintiff was misled, 
deceived and defrauded, and tliat the defendant intended to deceive ant1 
defraud the defendant by such false representation. The plaintiff fur-  
ther alleged that the deed from the defendant to him contained a cow- 
nant of seisin and warranty, and that  there was a breach of the cowllalit 
of seisin for that  portion of land described in the deed which was 
at the time covered by the street as aforesaid. Whereupon, tlie plaintiff 
prayed damages in the sum of $2,230. 

The defendant filed an  answer alleging that in executing the deed to 
the plaintiff the draftsman had followed the description in tlie deed from 
Couslar to the defendant, and through inadvertence and mistake had 
included in the description that portion of land theretofore conveyed by 
Couslar to the city and then covered by the street and sidewalk. The 
defendant further denied any and all false representations with respect 
to pointing out any boundaries of the lot or of ail area adjoining and 
west of the triangular lot actually owned by the defendant at the time 
the deed was made. 

The plaintiff testified: "We went to the property located at tlie south- 
west corner of Broad Street and Walnut Street. When we got to tliat 
property N r .  Wilkes took out a little book and read the dimensions, and 
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tlic>~i lie stcpped it off to certain points. Mr. Pfaff sent X r .  Wilkes out 
11 it11 me to look at that piece of property. I have seen Mr. Wilkes ill 
and a r o u l ~ l  tile place of business of Realty 13ond Colnpaxiy. H e  was sell- 
ilig wa l  estate for the Realty Bond Company or he  was wrryilig a paper 
ii11d sliowi~ig different pieces of property. Mr. Wilkes stepped off from 
tlic side~valk now tliere from tliat point on the southern line, going west 
$1 nut1 sonie teuths feet to an  old fence that  stood tliere at that  t ime; 
tlic'n 11e kcyt 011 steppiiig around from that  point, going north, to a 
c w t a i ~ i  poilit at the sidewalk where the sidewalk lookcd a little ilelver 
than the old sidewalk on Walnut Street. . . . T h e 1  we went along 
W d ~ i u t  Strcct with the sidewalk to a certain point 50 some feet;  . . . 
tllcl~ fro111 tlint poiut back to tlie point of beginning around the curve. 
. . . *\ftcr I w m t  out tliere alid looked a t  the propczrty I appointed 
a n  attorney to look up the title. H e  made a report to me, and pursuant 
to tllat rcport I signed a deed to my property and reccived deeds from 
tlieni for their property and $1,050 in cash. . . . I suppose I did 
~ t a t e  ill tlie original coniplaint that  a part  of the prop2rty pointed out 
to me liad been deeded to tlie city of Winston-Salem. . . . I may 
h u ~ e  stated to N r .  Pfaff that they had deeded me sonietlii~ig that was 
ill tlie street. . . . I had a reasonable time to invt:stigate tlic title 
to the property before I got the deed. The deed was Iiaided to an 
attorney of niilie emplojed for the purpose of investigating tlic title. 
H e  (lit1 iln estigatc the title. 1 probably had the deed EL couple of days 
in all imestigating tlie title. Tlie deeds were signed after he finished 
his illvestigation. Tlie attorney chosen by me had don(: some work for 
~ r i e  bt7forc and I liad confidexice in him. H e  reported to me that  the title 
was all right and I relied on his statement about it. Relying up011 
liis statenlent about it I accepted the deed to this  pi-operty. . . . 
Mr. Wilkes did not do anything to prevent me from having a surveyor to 
locate this lot, . . . nor did the Realty Bond Company do anytliilig 
to pre7 ent m e  from making inquiry as to the exact location of the prop- 
erty. Tlie Realty Bond Company gave me time betweer the date of the 
contract and the delivery of tlie deed in wliicli to exam ne the title and 
tleternlilie for myself. I suppose it was about a week froln the date of the 
coutract until tlie deeds were delivered. . . . After Mr. Wilkes liad 
poiuted out tlie area I relied on the representation tliat he made as to the 
piece of ground that  was being deeded to me." The pkintiff also testi- 
fied that the triangular piece of property acxtually convcycd by tlie deed 
was worthless. 

Tlie follov-ing issues were submitted to the jury:  
1. "Did the defendant, through its agent, point out the boundaries 

F to J to H to E to G and back to I?, as alleged in  the complaint?" 
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2. "If so, 11-as tlic plaintiff induced to accept h i s  deed by f r a u d  and 
deceit, as  alleged i n  the complaint ?" 

3. " W l ~ a t  amount  of damages, if any,  is plaintiff entitled to recover 
due to  the  misrepresentation by the  defentlwut ?" 

4. "Did the  defendant execute to tlic plaintiff a tlced c o ~ ~ t a i n i n g  :I 

cownant  of seisin fo r  the  t ract  on the plat designatetl .I, B, C, I)?" 
5. "Was t h e  description inserted through the  mutua l  mistake of tllci 

parties, and  s110uld i t  be corrected to contain t ract  designated (F, to B, 
to E, to a, to F,' a s  alleged i n  the  answer?" 

6. "If not,  what  amount  of damages, if any, has  the plaintiff s u s t a i ~ ~ c d  
due to breach of t h e  cownmit  of seisin 1'' 

T h e  j u r y  answered the  first issue "Yes," the second issue "Yes," the 
th i rd  issue "$1,230 without intermt," the four th  isllie T c s , ) )  ~ i l d  thc 
fifth issue "Yes," and did not answer the sixth iqsur. 

F r o m  judgn~el l t  upon the 7-erdict the  dcfcnda~l t  :~ppealrcl. 

U ~ o c u s s ,  J .  W a s  there suflicient evidence of f rnud  and deceit to he 
submitted to  the ju ry  ? 

"The essential elcinents of actionable f r a u d  or deceit a r c  the ~ C ~ ~ C P : ' I I -  
tntion, i ts  falsity. scieilter, deception, and injury.  Tllc represe~ltatioll  
must be definitr autl specific; i t  n ~ u s t  be materially false;  it  n i ~ ~ s t  hc  
111ntie n-it11 kno1r~lctlge of i ts  fa ls i ty  o r  i n  culpable ignorance of its t r u t h ;  
it  must  be niatle with fraudulent  in ten t ;  i t  must he reasonably 1.rlietl 

of tlcf'cl~tlallt poi~ltctl  our a c c r t a i i ~  boui~t lary of land, ant1 tha t  ill pre- 
par ing  thc dectl only :L p o r t i o l ~  of such lot p o i ~ ~ t e d  out x a s  included 
t l~cre in .  Tlie plai l~t i f f  testified tha t  lie relied upon the  representations 
so made  by the defendant. Nevertheless a deed was tendered covering a 
portiou of W a l n u t  alltl Broad streets aud ~ o t  i i~c lud ing  tlic a r r a  west 
of the lalid described ill the deed, wliich the plaintifl  conte~ltletl \ \ a s  
pointed out to Iiim. Tlie plaintiff took thc deed and t u r l ~ e d  it  o w r  to  a n  
attorlicy ill n l ~ o n l  he had confidence in order tha t  a ful l  in7 eqtigatioll of 
the tit le could be niade before tlie consummation of t h e  t ral~qact ion.  
Presumably,  a f tc r  a ful l  inrestigation, tlie a t torney a p p r o ~ e d  the  title, 
ant1 the deal was closed. Tlicre is no e ~ i d e n c e  tha t  the defendant resorted 
to a n y  trick, scheme or artifice tending to p r c w n t  ful l  and  complete es-  
n i n i ~ ~ i t i o i ~  of the tlescriptioii of tlie property contained i n  the deed as  
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well as the title to tlie same. Such facts classify this case in the line of 
cases illustrated by the following: Gat l in  v. Harrell,  lot3 N. C., 485, 13  
S. E . ,  190; Griflin 2'. Lumbcr  Co., 140 N. C., 514, 53 S. E., 307; 
Clemcnfs  v. Ins .  Co., 155 I'. C., 57, 70 S. E., 1076; :peraulf v. Se ip .  
158 S. C., 363, 74 S. E. ,  3 ;  P i t f m a n  v. Tobacco Grouers dsso.,  187 
S. C., 340, 121 S. E. ,  634; Grace v. Sfr ick land ,  188 X. C., 369, 124 
S. E., 856; ( 'olf  Co. 2'. Kimbal l ,  190 N .  C., 169, 129 S. E., 406; Peyton 
C. Griffin, 19.5 N .  C., 685, 143 S. E., 525. The prevailing principle de- 
clared in the aforesaid line of cases was expressed in G,-i,@n v. Lumber  
C'o., supra,  as follows: "It  is elemmtary learning that common prudencr 
requires that before signing a deed the grantor should read it,  or, if 
unable to do so, should require i t  to be read to him, and his failure to 
do so, in the abseilce of any fraud or false representations as to its 
contents, is negligence, for the result of which the lan  affords no re- 
dress. . . . But  when fraud or any device is resorted to by the 
graiitce n.hic11 prevents the reading, or having rend, the qleed, the rule is 
different." I n  like vein 17arser, ,T., wrote in Colt 21. Rimbal l ,  supra, the 
followii~g : "Defendant's testimony sl~ows that  he is a m,in of education 
and prominence, accustomed to the transaction of busine:~, and of much 
experience, with more than an  average education; whc has served on 
tlie board of education for Vance County for many y e u s .  I t  was his 
duty, unlcss fraudulently prevented therefrom, to read the contract, or, 
in case he was not able to read the fine print without stronger glasses, 
to have it read to him. This rule does not tend to impeach that  valuable 
priilciple which commands us to treat each other as of good character, 
but rather enforces along with it, the salutary principlt. that each one 
must 'mind his own business' and exercise due diligence to  know what he 
is doing. Having executed the contract, and no fraud appearing in  the 
procurement of the execution, the Court is without power to relieve the 
defendant on the ground that  he thought i t  contained pi+ovisions which 
it does not." 

Furthermore, in Terault  z.. S e i p ,  supra,  the Court said:  "An essential 
element of actionable fraud is  the scienter or knowledg? of the vvrong 
on tlie part  of the vendor. Where the representatioll is mtlde as a part  of 
the warranty, the  endo or is held liable for his statement, ~vhether he 
knew it to be true or not, but where the action is for f r i u d  the burdell 
is upon the party setting it u p  to prove the scienter." 

There is no evidence in the record tending to show t h l t  the agent of 
tlefendaut knew that a part  of the original lot had been c:onveyed to the 
city, nor does it appear that  he knew the exact boundaries of the land 
owned by the defendant. While i t  is true that the deed accepted by the 
plaintiff covered land belonging to tlie city, the jury found that sucli 
portion was incorporated through the mutual mistake of the parties. 
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Such  finding of course eliminates the r ight  to recover up011 the  breach 
of the  corenant  of seisin. 

T h e  Cour t  is  therefore of the  opinion, and  so holds t h a t  the motion f o r  
nonsuit, du ly  made  upon the  cause of action sounding i n  f r a u d  and  
deceit, should have  been granted. 

E r r o r .  

JOHS C. SHARPE, A D M I ~ I ~ T R A T O R  D. B. N. OF LUTHER DBLTON, DECEASED, 
v. MART CARSON ET AL. 

(Filed 12 April, 1933.) 

1. Descent and Distribution U c- 
Under statutory modification of the common law, the mother and 

brothers and sisters of a bastard may inherit from him, but the rule 
extends no further, and the brothers and sisters of tlie bastard's mother 
may not iuherit from him. 

2. Insurance N a-P~oceeds of War Risk Insurance held to escheat to 
the University under the facts of this case. 

In an action to determine conflicting claims to the proceeds of War 
Risk Iusuraiice in the hands of the deceased soldier's administrator it  
appeared that the soldier was a bastard, and that the funds were claimed 
by tlie brothers and sisters of the soldier's mother, the U. S. Government, 
and the University of Korth Carolina, the deceased soldier's wife being 
iiicapable of claiming tlie funds because of marital misconduct. Judgment 
\\-as entered in tlie lower court in faror of the soldier's uiicles and aunts, 
and the Bovernmeiit did not appeal. Upon the University's appeal it  i u  
I~c l t l :  the uncles and a u ~ i t s  of the deceased soldier are iiicapable of in- 
Iit+ritiilg from him, and tlie fu~lds  escheat to the Unirersitx, aiid the rights 
c ~ f  the Go~eriiment under Title 38, U. S. C. A. need not be determilied, the 
tioreriilueiit not liariug appealed, nor can the Oovernme~lt's rights be set 
up by the ulicles aiid auiits to defeat the Unirersity's claim. 

3. Appeal and Error F d- 
Where the U. 9. Government, claiming the proceeds of War Risk In- 

surance under section 614, Title 38, U. S. C. A,,  does not appeal from a 
jutlgrneiit in favor of certain individual claimants, and on appeal i t  is 
decided that the funds escheat to the University, the question of \rhctlier 
the Gorcrnmerit is estopped by the judgment is not presented for deci~ioll 
on the record. 

CIVIL ACTION, before ,lfacRae, Special Judge, at  F e b r u a r y  Term, 1932, 
of IREDELL. 

Luther  Dalton,  a soldier, died on or  about 1 October, 1918, covered 
by a policy of W a r  Risk Insurance  i n  t h e  amount  of $10,000. T h e  
beneficiary named in t h e  policy was Wi l l  Dal ton.  Wi l l  Dal ton died on  
21  February ,  1929. Thereafter ,  J o h n  C. Sharpe,  the  plaintiff, was ap-  
p o i n t ~ d  atlministrator, d. b. 1 ~ .  of the estate of Luther  Dalton, the  de- 
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ceased soldier. Sa id  administrator  has  in  his  liands f o r  tli.;tributioli, 
arisiilg f r o m  said policy, the  sum of $4,550.33, and  institlltcd this nctioii 
fo r  tlie purpose of settling said estate and dis tr ibut ing t l ~ c  m o ~ ~ c y .  
IAutlicr Dal ton,  tlie soldier, Tvas the illegitimate so11 of Isabel  car so^^. 
who predeceased him, and  he  clinl~gcd his  name f r o m  Cai-soil to D a l t o i ~ .  
T I I  1912, Lutlier Dal ton marr ied Daisy  *lllen. They  separated s o o ~ ~  a f t w  
the  mar r iage  aild Daisy Dalton died on or  about 25 Fcbrl~: t ry,  1921. 
leaving no c l i i l t l r c ~ ~  born to  Iler as  n result of the unioli. 

i l t  the t ime of liis death the soldier left no surviving cliiltlrcw, ~ i ~ o t l i c ~ .  
brothers, sisters, or tlic descendants of such, but he  left t h e  t l c fcn t la~~ts ,  
N a r k  car so^^ alid Wil l iam Carson, uncles, ant1 M a r i a  l I a ~ t i n ,  all :~ul i t ,  
and the  children of a n  uncle, Tliornas car so^^, n.ho tlictl ill 191 7 .  :111d thc, 
children of a n  aunt ,  Mollie Carter ,  ~ v h o  dictl ill 1927, i t l i t 1  otlirr cliiltlrc111 
of uncles and aunts .  

When  tlie suit v n s  imtitutctl  various c l : ~ i i n ; ~ ~ i t s  c:~liic i ~ ~ t ~ i  (Y)IIYT i l l  

o rder  to  get the  money. 
(1) Some of tllc pctitioncrs, wlio were t h  cliiltlrcll of 'I'l~onin:: ( ' : \ I , -  

sou, a decmscd uncle, assigned their  i ~ l t c w s t  ill t l i ~  vstntc of Si(*l i  
Dalton. 

( 2 )  T h e  u l~c lcs  and  au11ts and  the cliiltlre~i of t1ccen:ril u ~ ~ c l t ~  :11111 
aul~t,q, both legitimate :111d illcgitimatc, filctl nn nllswcl c*l ; l i lni~~g t l~ t '  
fu11d. 

( 3 )  .\. 1). E'olgyr, atlliiiliistrator of Daisy I)alton, tlir t l twnsc~l  \\.if(). 
filcd a n  answer claiming tllc fund .  

( 4 )  Tlie U n i w r s i t y  of S o r t l i  C a r o l i ~ ~ a  wna tluly 111nt1e a 1):irt~. t t ~  r l ~ c ~  
cause ant1 cl:limed the fulld u p o ~ i  the t l i e o q  of ; I I I  csclic:~t. 

( a )  Tlic United Statcs  of , h e r i c a  filctl 811 al ls~vcr  tnlnin~iiig t r h ~  fl111t1 
1)y ~ - i r t u c  of s c c t i o ~ ~  514, T i t l e  38, W a r  Vete rn i~s  -1ct. 

Daisy Dalton,  thc x i f c  of the  soldicr, v a u  liviiig a t  tlicl t in~r .  of' Ilis 

t leat l~,  but it  n-as ;rllcgetl t h a t  1)- rcnsoll of niiscoi~tluct oil 1 1 ( ~  1 , a l ~  s11tt 

hat1 forfeited lier riglit to sliarc i n  tllc es t i~ te  of her l ius l )a~~t l .  
r 7 I he f o l l o n i ~ l g  issues v r r c  subrnittctl to the jur,r-: 
1. "Did D a i y  J j n l t o ~ i ~  wife of L u t l ~ c r  ('. D a l t o ~ ~ ,  c,lol)11 \\.it11 : t i 1  

; \dulterer ?" 
2. i'Ditl tlic snit1 I ) a i s ~ -  I)altoli, wife of L u t l i c ~  Cars011 I )a l to~ i .  \ \ . i l -  

ful ly  a l ~ t l  n.it11out just c8:luw n l ) :~~i t lo~ i  Iicr liusbnl~tl a i d  rvfus:, to li1.c~ \\.it11 
liiui i1nt1 V,:IS 11ot 1 c ~ i 1 1 ~  ~vi t l i  liim a t  tlic ti111e of liis t1c:ltI~ ? "  

Tllc ju ry  a l i s w i ~ c d  both issucs "Yes." 
U1)on the \crdic.t jutlgnlcl~t Ivas elitcretl tlirccati~~g that  t l ~ c ~  c~,.tntc~ I ) ; ,  

tlistributcti ill seven equal sliarcs to the livilig u~~cdlcs ant1 aun ts  of t110 
dcccnactl :111tl tlic cl~iltlrcn of tlcceascd u i~c lcs  aiitl auuts .  

F r o m  the foregoing jutlgrncnt ,I, D .  Folgel-, ntlrnii~iatrntor of 1);ri.y 
Dnlton, the Vnitctl Statcs  of a l~nc.r icn.  :11ltl the 1 -~~ivers i t -  of Sort11 
( . 'arol i~~a apl)caletl. 
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H o \ \ . ~ ~ e r .  these al)pcals were not aild the  only a p l ~ r l l a ~ ~ t  
before the ('ourt is the rn i~-e rs i ty  of K o r t h  Carolinn. 

I ~ R ~ ~ ~ L X G ,  J. Tn o questions of l aw a r e  presented for  decision : 
1. -\re the  brothers a r ~ d  sisters and  r c p r e s e n t a t i ~  es of deceased brotliers 

arid sisters of the  motlier of a dcceascd illegitimate soldier, the next of 
ltiii of ~ u c h  soldier, a i ~ d  thus  entitlctl to  the procerds of the i l i~urai icc 
i n  the hands  of the  adrninisltrator? 

Refor(. t h i ~  C'ourt n n s  ten years  old as  a separate  and  indcpendeilt 
v ~ l t i t y  of p o l r r i ~ m c ~ i t ,  i t  lind oee:~sion to ~ ~ S P U S S  the  legal  tatu us of a 
bastard, i n  the  case of Iimboroz~r/li 7>. D a r l s ,  16 N .  C., 71. T a y l o r ,  the  
first C'lr irf  .Tusf i ce ,  said : "Aiccortli~lg to  the  lam of Englaiid. 1)astards 
: I ~ Y  illcapable of being heir\ .  Tlicy a rc  co~isidered as  tlir  sons or cliil t lrri~ 
of ~lobotl-. ant1 no inhcritahlc blood flows to their  xeirls, and  thercforc, 
if t1iel.c bc no other c l a i ~ n a ~ l t  tlian quc.1~ illegitimate children, tlie land 
slinll ~.clic~nt to the lortl They  can 1 1 a ~ e  no other heirs tllml thc  isbut> 
of their  on11 bodies; fo r  as they a re  col~sidered tlie c l d d r n l  of nohod:. 
t l lcrr r a n  bc 110 aiicrstors 11y \\lloni :L kiiltlred or  relatioll w n  be 111:1(1t>. 
'I'l~e rc:rcoll of cxclutli~lg them f r o m  the r ight  of ~ ~ l h r r i t a n c e ,  is oil nc- 
c ~ ~ u l l t  of tlic. ulrcortaintg of tlieir a~lccstors. Rut our Legislature, \i iscly 
c~oiisiderii~g tliat this  rule  ought not to cstend to casrs n h c r c  tlicrc is 11o 
uncrr tainty,  as  the. motlirr of a bastard, lias made  them i l~l ler i tahlc  to  
th r i r  mothers, ant1 to each other." 111 l ike yein Peal-son,  C .  J . ,  spolie in  
Il'rril, ( ,. i . . J o l t  nstotl, 70 S. ('., 576, saying : ('\ITe t h i i ~ k  t11c C111\ e r ~ l t y  I \  

e i ~ t ~ t l c d  to  the o n ~ - f o u r t h  par t ,  g i ~ e l l  to 'Jailies Walker.' liis s1.itcr 
Jmw's  so11." J a n i e ' ~   ins a bastard, mld died intestate arid n i t h o u t  chil- 
tlrcii, aild h a s  no kin. By the coninion la\\. n bastard was ~ z u / l ~ u s  f i l luc ,  
he n :li the child of no o l ~ c  111 c o n t r i n ~ ~ l a t i o l i  of l a w ;  and  r\ en liis mother  
u : l c  11ot i u p p o ~ ( ~ 1  to be kin to lmn.  This rigitlnesi of the cornmoil lan 
ha;: lx(~11 relaxcd 1): s t a tu t r ,  so a s  to  rerognizc the brothers ant1 sibters of 
a lmatartl ;~iitl  111- ~ ~ i o t l ~ c r ,  xs hcing of k in  to h i m ;  but i t  c a i ~ n o t  ht, 
c ~ t c ~ ~ ~ ( l c t l ,  by eT c i ~  a btrnilietl ronstrnct iol~,  to  the cllildren of tlic brother. 
aiitl ~ i s r c r ~  of his  mother." Also. In 1.e 13s fa f c  of  l l n m o n ,  Bullet 1, , 1!)5 
S. ('., l,i\. 141 S. E , 377, S f n c y ,  ( '  J., s a i d :  ( (True,  i t  i~ 1)roTidd 1). 
('. P.. 140, that  c,\cry Icgitiinatc c h l d  of n rnotlier dying intestate <hall 
1)c. collqidrrcd nmorlg her  liest of kin. a11t1 a s  such q1ialI bc entitletl to 
-11arc ill l l r r  l ) c r s o l ~ d  estate;  and, fu r ther ,  t h a t  11lepitim:it~ c l~ l l t l re r~ .  
born of the same motllcr, shall he considered legitimate as  among t1ie111- 
i e l ~  cc.  1)ut t l i i ~  i~ 21% f a r  a. tlic stntutc goe.." See, a h .  I'ou c r s  I .  K i f r .  
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83 S. C., 156;  B e f t i s  v. A w r y ,  140 X. C.. 184, 52 S. E., 584; I n  ye 
E s t a f e  of Ti7allacc, 197 K. C., 334, 148 S. E., 456. The 1i'alXcr case, 
supra,  expressly decides the proposition of law in con t ro~  ersy relating to 
the right of uncles and aunts and tlie issue of such to distributive shares 
in the estate of tlie deceased soldiw. 

T l ~ e  collateral claimants, howevm, contend that the IT'alXeT case must 
be read in connection with cliapter 64, part 2, sections 3 and 6. The 
1 T ' a l X ~  case was decided i11 January,  1874. Battle's Rcvisal TI cnt iuto 
effect on 1 January,  1874, and chapter 45, s c~ t ions  107 and 108 tlicreof, 
is practically identical with C. S., 140. Manifestly, it  is; to be assumed 
that the Court liad in mind the statute existing a t  the time the decision 
was rendered. 

Ho~vevcr, tlie claimants assert that the Gniversity of Xortli Carolina 
has no interest in the cause of action or in the proceeds of the insurance 
by reason of the proviso in s e c t i o ~ ~  514, Title 38, U. S.  C. A, which is 
as follows: "In cases when the estate of an insured would esclieat under 
the law of the place of his residence the insurance sliall iiot be paid to 
the estatc but sliall esclieat to the United States and be credited to the 
military and naval iiisurance appropriation. This section ;hall be deemed 
to be in effect as of 6 October, 1917." Consequeritly, it  is argued that 
the money belongs to the United States by express provision of the 
Federal statute, and hence tlie University has no standi lg in court. 

The Gnited States of America mas a party to the action. A judgment 
was rendered by a court of competcnt jurisdiction and t h ~  United States 
did not appeal. Furthermore, the proviso of said section 514 declared 
tliat if the estate of the insured was subject to escheat, '(the insurance 
shall not be paid to the estate but shall esclieat to tlie ITnited States," 
etc. Tlic moiley was paid by the Federal G o ~ e ~ i i m e n t  to llie administra- 
tor of the insured. A serious question ~ o u l c l  arise if i t  were ilecessary 
in this case to determine how fa r  the sovereign is estopped by a judgment 
of a court of competent jurisdiction or as to whether estoppel or waiver 
call be asserted against the Federal Government by virtue of tlie fact 
tliat the  money was actually paid to the estate of the insured. See 
Y ' a y l o ~  r. Shutf 'ord, 11 PI'. C., 116; Candler z?. Luns ford ,  20 S. C.,  542;  
1l7al/ace T .  ~ l l a m c e ~ l ,  32 N. C., 110;  S. v. I.lTil1iams, 94 Pu'. C., S91. 

Such a question is not now before this Court. The only appelliliit is 
the University of Sort11 Carolina, and the solutioli of tlie case depelids 
upoil tlie rclative rights of the Ln i~e r s i ty  and of the colla era1 claimaiits 
of the deceascd upoii the prcsent record. Up011 such record the Court 
concludes that the University of PITorth Carolina is entitl(xd to the fund, 
subject, however, to the payment of costs and other expenses and charges 
duly allowed by the court. 

Reversed. 
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JOE DALLAS v. ELIZABETH MARGARET WAGNER, TRADING A N D  DOING 
BUSINESS AS GREENSBORO LOAN COMPANY AND CHARLES L. WAG- 
NER AND ELIZABETH WAGNER, IXDIVIDUALLY. 

(Filed 19 April, 1933.) 

1. F r a u d  A 

The elements of actionable fraud are  a false statement, knowledge of 
its falsity or culpable ignorance on the part of the person making it, 
intent to deceive, and deception and damage. 

'2. S a m f f P l a i n t i f f  held not entitled to recover fo r  f raud under  facts of 
this  case, his  remedy, if any, being for  breach of contract. 

Where in an action for fraud the evidence is to the effect that  plaintiff 
purchased a diamond pin and ring which defendant guaranteed in writing 
v-ere genuine, and that the written guarantee also contained a stipula- 
tion that defendant would loan thereon a certain sum a t  any time within 
twelve months, and that defendant refused to loan the amount stipulated 
within the specified time upon demand, but there is no evidence that the 
diamonds were not genuine: Held, the plaintiff's action for fraud should 
have been nonsuited, the plaintiff's remedy, if any he has, being for 
breach of the contract to loan the amount stipulated. 

APPEAL by  defendants f r o m  Stack,  J., and a jury, a t  J a n u a r y  Term,  
1933, of GUILFORD. Reversed. 

T h e  plaintiff purchased of t h e  defendants ( 1 )  a man's diamond pin,  
(2) a man's diamond ring. At t h e  t ime the following agreement was 
entered into : 

"Greensboro Loan Company. 

Greensboro, N. C. 

Guarantee S o .  533. 

113  E a s t  Marke t  Street .  

Guarantee. 

T h i s  is  to  cer t i fy tha t  we have this  d a y  sold to  J o e  Dallas, Greens- 
boro, N. C. 

(Art icle)  Men's Dia.  P i n .  
A n d  we guarantee the  above genuine diamond. 
(Special  remarks)  W i l l  loan $250.00. 

D a t e :  25 December, 1930. 

(Amount )  $350.00. 

Greensboro Loan Company. 
P e r  Chas. L. Wagner .  
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Greeilsboro Loan Company.  

Guarantee S o .  33:. 

113 E a s t  Marke t  Street.  

Guarantee. 

T h i s  is  to cer t i fy t l ~ ; ~ t  we lmre  this day sold to J o e  Ilallils, Grcc113- 
boro, N. C. 

(- l r t ic le)  Men's c l i a n ~ o ~ ~ d  ring. 
h t l  we guarautee tlie abore  geiluine d i a n ~ o ~ l d .  
(Special  rclnnrks) Wi l l  loall $230.00. 

G r e c ~ ~ s h o r o  L o a l ~  C o m p a ~ i y .  
Date : 26 Dcccmher, 1 930. P e r  Cllas. L. W a g ~ ~ c r .  
- h o u ~ l t  $400.00. ( W i t h i n  O I I P  year  f rom ahovc datt'.)" 

'rhc complniilt of pliril~tiff, with the a i ~ i c ~ ~ ( l i n e n t  allowcd by the court 
belo\\-, was a n  actioii fo r  :ictioi~ablc f r a u d  or d c c 4 t  i n  t h e  sale of tllc 
tlianlond pin alid ring. T h e  tlcfcl~dtults t1c:iicd the  al lcgat io~ls  of the  colii- 
p l a i i ~ t  as  to frnutl o r  deceit. 

r 7 l l l e  issues submitted to the  j u r y  aucl t l ~ c i r  auswcrs tbcreto, n w c  as  
follows : 

"1. ])it1 the c l c f c ~ ~ t l a i ~ t s  imluce the pl:~i~itiff to  purc11a>c of tli tm t110 
.warf pin ant1 r i ~ ~ g  ill qucstioll by falac a l ~ t l  f'rautlulellt n y r c s c l ~ t a t i o l ~ s ~  
:IS alleged iu tlie complaint ! , h s x w  : Yes. 

2 .  I f  SO, 1\.11ilt ~ ~ I O L I I I ~  of t l a ~ ~ ~ a g c s ,  if ally, is the plaiutiff u~~ti t lc l ( l  to  
~ ~ c c o v w  of t h e  d c f c ~ ~ t l a n t s  on nccoullt tliereof ? , l ~ l s w c r  : $490.00. 

3. W11en t h e  plai~l t i f f  pledged the pin a11d r ing  to the  d c f c n d a ~ ~ t s  llatl 
rlie tliamontl s t o ~ ~ c s  bee11 cl~anget l  ant1 tlie ones pledge11 1101 tllc o n c ~  t h a t  
the  plaintiff l ~ n t l  bought of tlie tlef'cl~claiits! A l ~ ~ s ~ \ - e r  : X(J. 

4. I f  the stones i n  qucstiou v e r c  ilot the same, ill what  nmoullt, if ally, 
is tlw plaintiff iudcbtecl to  the  defendants! ,hlsn.er: 

T h e  total sale price of the tlinnloud pi11 alld r i l ~ g  TWS $750.00. Plniu-  
: iff ,  accortliilg to the  cvitlcl~cc, had  borrowctl f r o m  t l c f c ~ l d a ~ ~ t s  $110.00 
on  thc diamond pill n ~ l d  $1>0.00 on tlie diamond riilg-n total of $260.00, 
rind set up n coul~ tc rc la im for  sanie-($.LG2.00). T h e  jutlgmcllt of t l ~ o  
court bclon. is the  tliffcwncc b e t ~ v e c i ~  the purcllnsc pr ice of the  dinmolltl 
r ing  a11d l)in nlid the I I I ~ I I ~ ~  loaned on same, riz. : $490.00. 

T h e  :dlcg:itio~~s of tllc complaint a11d a n s n e r  a r c  lcligthy, but ~ v t ,  

tllillk t l ~ e  above sufficieilt to set fo r th  t l ~ c  co~itrovcrsy. .it t l ~ e  close of 
plai l~t i f f ' s  evidence the tlc~fc~itlallts moved for  j u t l g ~ i l t ~ ~ l t  :IS of' nollsl~it.  
l l o t i o i ~  tlcnitcl. Esccptioli  by the tlefclldn~its. 
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The defendants introduced no evidence and again reviex-ed their 1110- 
tions for judgment as of nonsuit. Xotions denied, exception by defend- 
ants. Tlie dcfei~dailts duly assigned error and appealed to the Suprenie 
Court. 

The  necessary facts will be set forth in  the opii~ioii. 

('5 ~ R I C S O A ,  J. The questioil involved : ('Did the trial judge coilinlit 
error iii refusing to grallt the tlrfcndal~ts' motion for jutlgmcnt as of 
~ lo~ i su i t  at the claw of plail~tiff's e d e n c e ? "  We think SO. 

The contract as to the (1) man's diamond pin and ( 2 )  man's dialnontl 
ring, n as as follows : "Allid we guaral~tec the a b o ~  e genuine tlianiond- 
special remarks: Will loail $2,i0.00 . . . n ithin one year from abol-t> 
date." 

A guarantee is lie to nlloiu a guaranty is made. Tlie c-oiltracts \\ere 
ipwia l  guaranties to plalutiff. I f  the tliarrio~ltl l)ill and riilg wprr not 
genuine tlit~nionds, tlic plaintifi 11ad a cause of action on the c30ntract of 
guaranty. Plaintiff \\he11 lie elected to purchase the diainond took n 
guarantee that  the diamonds xere  genuiile ant1 also tlic contract \la.; to 
the effect that  oil the tliainoiitl pin ant1 ring that he could borrow 
$250.00 on each-a total of $500.00. 

I n  Pollock on tlie Law of Torts (1923), 12 ed., p. 253-4, tlie rule i, 
nell  stated: "To create a right of action for deceit there must be a 
statemc~rt made by tlie defendant, or for n h i V h  he is nilwcrahle as 
l)rinc-ipal, and with regard to that \tateruent all the follo~r.ing conditionc 
n i u ~ t  occur: ( a )  I t  is I I I I ~ ~ U P  111 fact. ( h )  The pclrsoii rilakl~lg tlie stare- 
nient, or the persou responiihl~ for it, either knons it to be untrur, or 1s 
culpably ignorant ( that  is, recklessly ancl consciou~ly ignorant) 11 hether 
it be true or not. ( ( 0 )  I t  is ~uatle to the illtent t11:rt tll(1 1,lailltiff sliall 
act upon it, or in a manner appnrentlY fitted to il~tluce liinl to nct up011 
~ t .  ( d )  The plaintiff does act in reli:~~lce on the ttattment in the nianlier 
couteinplated or iilanifestly probable, ant1 thereby suH'ers danlage." 
cUi.(~7J 1'. ~ ) . I ' ~ ~ s ,  102 5. C., 171.  173. 

The plaintif? testified, in part : "So n e  goes on back in the ctorc, ant1 
i1le11 he says this is the best one h e ,  Joe, h o  I says nllnt is rlic price, 
he ~ q a  $350.00, so I s q  s n h a t  nil1 ~ o u  g i ~ e  me on this Mr.  JVagner, 
if 1 get broke, he says, uell, Joe, I nil1 g i ~ e  you $250.00 011 it if - o u  
go broke. I says, u i l l  you give me a contract, he says, xes, $0 h e  1 1  /.ufr 
f h e  coiztracf, so I bought t h e  pin. 1: was ill the store about a11 hour 
maybe. 11e said r f  zcas n genuine cliumo?zd pin, sa id  h e  gunimlectl i t  
t o  be  u ger?ui?zc> diai?zontl pin. That \ \as all that Tras said, t h e  dcni ICU\ 
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closed when he signed the confract. I had another transriction with Mr.  
Wagner on the next day. I went in and told him I wanted to look a t  a 
ring so he slio~ved me one and so he looked at it and taken it out to the 
light, the stone was about tha t  same size, and he  c a r r ~ e d  rile through 
the same test with it another time. H e  wanted to know did I know the 
best stone so I taken the wrong stone the second time. 1 finally bought 
the diamond ring and paid $400.00. IIe told me that it was one of the 
best stones that he had in  stock that size, that he would l ~ n d  me $250.00 
any time I got ready i n  twelve months. H e  said it was valued $400.00 
and I was getting a bargain in it a t  the price and so I asked him, well, 
now suppose I get busted at any time, N r .  W a g n e ~ ,  znd need some 
money. l i e  says well, Joe, I zvill let you have $250.00 any time o n  it. 
Any time within twelve months you come wiih it and he ezecuted a 
zcrzt fen  contract." 

Plaintiff further testified to the effect that defendants would not lend 
him on the diamonds as much as was promised under the above men- 
tioned contracts. "I have never secured the balance of the loans." On 
cross-examination, he said:  "I have been u p  for running; a lottery and 
haye been found guilty. I Lare been up in court for gambling. . . . 
Mr. Wagner said the price of the ring was $400.00 and I bought it .  HE 
said that he zcould lend me $250.00 on each one of them a ~ d  that zcas all 
that was said." 

The wife of plaintiff testified, in p a r t :  "My husbanci called me on 
long distance and told me to get the ring and take it down to Mr. Wagner 
and get $280.00. Mr. Wagner left word with his wife a n j  when 1 welit 
down to get the money she only gave me $150.00 and I was to call back 
the nest day and get the remainder." 

We find no evidence on the part  of plaintiff that the diamonds nere  
not genuine as guaranteed by defendants. I n  plaintiff's brief he says: "It  
is t rue that  the plaintiff did not allege or prove any t e c h  ical defects in 
the quality of the diamonds purchased by him.'' The plaintiff did 
testify: "Mr. Wagner told me a t  the magistrate's trial that the diamonds 
has been taken out and some others replaced, and that the stones that  
were in the r ing and pin when I returned them were cloudy and hat1 
specks in tlieni, this was the first time I heard this contention." 

Plaintiff's ~vitness, Howard Reynolcls, on cross-examination, testified: 
"I have been arrested twice for having wliislrc~y in illy possession. Have 
not worked regularly in five years. I don't know whether the stone was 
changed before it got in my hands or not. X r .  Wagner sfated before the 
magistrate that the reason the pin zcas worth only $110.00 and the ring 
$150.00 zcas because the diamonds had been changed. That  the stones 
were originally blue white and perfect and that they no~v  had defects 
in them and were cloudy. Mr. Wagnm also testified before the magistrate 
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t h a t  the reason he  only loaned $110.00 on tlie p in  and $150.00 on the 
r ing  a t  the t ime was because lie wantcd a chance t o  examine tllcin mid 
ditln't have a chance r igh t  then.'' 

Plaintiff 's own testimony is  to  the  effect tha t  h e  relicci on tlie guar -  
antee and  fur ther  tha t  he  could not borrow $330.00 f rom defentlants 011 

each diamond, in  accordance with the contracts. 
TTe do not th ink  there was sufficient c d c n c e  of actionable f r a u d  or 

dcceit to liaue been submitted to the  jury. TVe th ink  the remedy of 
plaintiff, if any,  was a n  action on his  contracts. Potter c. A l l i l l ~ r ,  1 9 1  
N. C., 814. F o r  the reasons giuen, t h e  judgment is  

Reuersed. 

T. B. DIXSON v. C, E. JOHNSON REALTY COMPANY. 

(Filed 19 April, 1933.) 

1. Vendor a n d  Purchaser  G +Evidence i n  this action to recover fo r  
breach of contract t o  purchase held sufficient t o  b e  submitted t o  t h e  
jury. 

Defendant gave plaintiff a written agreement to repurchase certain 
land a t  the contract price within a year if the plaintiff should be dis- 
satisfied with the lot. In  the plaintiff's action to recover for defendant's 
refusal to repurchase the land in accordance with the agreement there 
was evidence that plaintiff demanded that defendant repurchase the land, 
and that plaintiff was ready, able and willing to execute a deed therefor: 
Held, the evidence was sufficient to be submitted to the jury. 

2. Vendor and  Purchaser  C a - Extension of agreement t o  purchase 
f o r  definite t ime a t  defendant's request held not  t o  relieve him of 
liability. 

Defendant was under obligation to purchase certain lands at  plaintib's 
option a t  any time within one year. At defendant's request the agree- 
ment was extended for a year in order to give defendant time to dispose 
of the lot, and a memorandum of the extension was made on the bottom 
of the agreement: Held, the defendant was not relieved of his obligation 
under the agreement by plaintiff's failure to insist on performa~~ce within 
the time stipulated in the original agreement, the modification of the 
agreement being a t  defendant's request and by agreement with him. 

3. Principal a n d  Agent C b- 
Under the evidence in this case the question of whether defendant's 

agent had authority to agree to a modification of the contract between the 
parties is held a question of fact for the determination of the jury. 

,IFPEAL by plaintiff f r o m  Sink ,  J., a t  February  Term,  1933, of 
FORSYTH. Rewrsed .  
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r , l l i e  evidcilcc oil tlic par t  of plaiilt iff : "111 tlic ~legotiatioil  of tlie coli- 
t ract  allrgecl i n  pnragrnpll t h e e  of the  complaiilt, I tlmlt v i t l i  M. 
Bigge, s a l e b ~ u a ~ l  fo r  the  C. E. Jo l~ i i son  Rea l ty  Coilipanr~, a d  M r .  R u i -  
scll J o l i i ~ s o ~ ~ ,  sccrctary of the colnpailr ; 1 purcliasctl t I(. lot f r o m  thc~  
C'. E. Jol i~isoi l  Real ty Coinpnily t h o u g h  X r .  Biggs as  s:ilesilian. Befort, 
the  contract cspiretl  I asked M r .  1 3 i g g  to make arrnngcmcnts  to relic\tS 
inc of the lot, tha t  1 n a s  not satisfied nit11 it, ~voliltl ilct retail1 tllc lot 
and t h a t  I nailtecl t o  deed t h e  lot back to tllei~l, alld they t o  refuiid 
t h e  moiiey ill accordance with the terms of tlie rontrnct.  L r .  Biggs asked 
ilic to give h i m  furt l ier  tiine ill which to t u r n  tlie lot :cntl if 1 woultl 
do  tha t  lie voul t l  esteild the coiltract f o r  miotlicr t u c . 1 ~ ~  moiitlis, tha t  Ilc 
nould  coiifirni the  contrnct fo r  m o t h e r  t n e l ~ e  m o ~ i t l i ~  , i f ter  ; i r g u i i m ~ t .  
t l~eil,  o r  request tha t  1 iuake th i s  extension or g i ~ e  liilil furtlier tinie iii 
uliicli to comply nit11 tlie eolltr;let, he  inntle t l m  llotntioil on the bottoni 
of tlic coiltract. csteildillg the  t ime f o r  the  fulfillinelit of tlie contract 
f o r  nnotlier tne lve  rnoiitlis. ( A t  this  point i n  the te!.timoiiy of the 
\\-itiiess, Diasoii, t h e  plaintiff i~ i t roduccd  the ~ ~ i e i n o r a i ~ t l u ~ n  of agreeiueut 
referred to ill tlic tcstimoiiy. I t  i s  as  follows: T c  scll t l ~ c  cartll-C. E. 
Johilsoli Rea l ty  Comlx~ny-Real Es ta te  ant1 F i r e  I i lsu '~11~t ' -R~pll t i1-  
tioii our  cnpital-Reliability a n d  Proi~~pt~less-ITi~l . ; toi~-Snle~~i,  S. C'., 
6 S o ~ c m b e r ,  1036. . . . C. E. Johnsoil Rea l ty  C o r i ~ l m l y  hereby 
agrees to refund to T. B. Dixson, the  fu l l  l)urch:lsc p i < - e  of $4.837.80 
f o r  lot S o .  14, i n  "Stratford Place," n i t h  G per  cciit illterest, 011 6 
S o \ w l b c r ,  1030, i n  the  e w n t  the  above uametl purcliasei. should not 1~ 
ciitirely satisfied m t l i  purchase of said lot. yours \ e r v  t rulg,  C. E. 
Jolnisoil Rea l ty  Coinpaily, by C. E. Jollnsoil, pres. , l t te:t:  R. (2. J o l l ~ i -  
WII ,  Sw.  . . . W e  liereby agree to relien the abovc coi1tr:ict n l d  ex- 
teiitl tlic t c r l~ i s  ailcl guarantee f o r  aiiotlier t\iel\-e niontlis to 6 Soveniber ,  
1030. C. E. Jolii~soii I tcal tp  Company,  by R .  C.  Jollilsou, treas. M. -1. 
IZiggs, I\ itiless.' 

h f o r e  the  espiratioil  of t h a t  ai~icildiilent 1 made furt l icr  t le l~ia~i t ls  011 

M r .  Biggs t h a t  he  take u p  tlic lot and  rcfulltl the iliolle>, aud he  value 
back a i d  asked tha t  I allon hiin n lit t le f u r t h e r  t ime ill ~ ~ l i i c l i  to eoiii- 
l ~ l e t c  tlie salv of tlic lot as  h c  had  several folks 111 leu t l ~ l t  lie could sell 
i t  to and lle I\ o d d  tlleii refuiid ille iilolicy to me, statlilg tlleii that  if 1 
11 ould do tha t  11e n oultl get the colitr:lct r c m n  etl f o r   nothe her t n  el\ c 
inoiltl~s. I agreed with X r .  Uiggs to allow liiiu to  do t11:~t. M r .  Biggs 
stated h e  I\ ould get M r .  Russell Jolilison to iuake iiotntloil oil the boobs 
uf the C. E. Joh~lboi l  Rt,alty C o i i i l ) a ~ ~ y  nud also innke notatioll oil tllc 
original coiltr:tc7t a11d t h a t  h e  oultl l l a ~  c 111.. Joliilsoii call by  illy office 
aiitl g i ~  e m c  this coiifiriiintioil. *lf ter  soltle tiiue hat1 elapsed M r .  Joliilso~i 
lint1 ilot coiue ill, I called M r .  Biggs' a t tent ion to it  a g a i i ~  alltl he jaitl M i .  
J o l i ~ ~ s o i i  lint1 already told h im lie ~vould  at tend to i t  and liatl iiiade nota- 
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tion 011 the books a i d  would br ing the necessary papers  by m y  office 
:it the first opportunity. I called on M r .  C .  E. Johnson ill the la t ter  
lmrt of October, 1931, o r  tlie first of Sovcmber .  I called by C. E. 
J o h ~ i s o n  R ~ a l  Es ta te  Company's office aud asked h im what  lie n a s  ill- 
tending to do i n  relation to  complying wit11 tlir  terms of t h e  contract lie 
hat1 g i ~ e n  me. M r .  Johnson replied tha t  he didn't know anything about 
a contract.  I said 'Ah. Johnson,  do you mean  t o  tell me  that  you don't 
knon- anything about tlie contract you signed?' H e  said, no, that  lw 
clidn't linen- a~ ly t l l ing  about i t .  I said, T e l l ,  I h a \ ?  a contract sigiied 
by you, unless it  is  a forgery, agreeing to take hack a lot f r o m  me and 
refund the purchase price.' H e  asked me where it  mas. I snit1 'I have it  
i n  m y  pocket.' H e  said 'Let me  see it. ' I sliowed i t  to  him.  H e  admitted 
t l m ~  lie had signed i t .  H e  saitl 'Tha t  is  some of Biggs' a ~ i t l  Ruswll'b 
foolislilles~; had  I I O  busincs- inal i i~lg a coutrar t  like that. '  I wit1 'I can't 
11~111 tha t .  I was clcpending on the  i l ~ t e g r i t y  aud reliability of the C. E. 
tJollnsoi~ Rcal ty Company to l i r c  up  to a contract nlatle by t l~cni ,  signed 
1)y yo11 as  presitlent, and never o ~ l c e  q u e s t i o n ~ d  it  and n-oultl like to know 
\!hat you a r e  goilrg to do about i t .  I a m  ready to comply with 111y p a r t  
of the contract.' M r .  Jol i~lson replied 'Those boys lost c.~iougli ~ i i o i i e , ~  
fo r  me already. I just can't afford to lose a u y  more money. I a m  sorry 
for  you but I can't comply nit11 it.' I said, ' X r .  J o h n s o ~ i ,  1 think you 
ought to look a t  i t  i n  a different light f rom that .  Y o u  made a contract, 
admi t  tha t  you signed it ,  and  I was r e l y i ~ l g  on tha t  to protect me a n d  I 
cJspect you to l i r e  u p  to your  p a r t  of the contract.' M r .  Joliuson saitl, 
'I a111 sor ry  but I h a r e  lost a l l  the money I call afford to lose and I an1 
i ~ o t  going to do it.' I saw M r .  Biggs a t  least once a month  dur ing  the  
year  a f te r  the esccution of the contract.  H e  n o u l d  come by tlic store. 
I noultl  ask liim how he was get t ing along nit11 the sale of tlie lots so 
lie could relieve me and  he would tell m e  he  had  qo m a n y  prospects fo r  
~t and so for th,  and  t h a t  h e  could t u r n  i t  i n  a short time. It was in 
S e p t e n ~ b e r  or October, 1929, t h a t  I first adrised h im t h a t  I woultl want 
to exercise m y  option to sell to the C. E. Johiison Rea l ty  Company. 
D u r i n g  the  year  I had  other conversations with liim i n  which I told llilii 
I had bought t h e  lot fo r  a n  i i i ~  cstmcnt ~ v i t h  his promise t o  re fu l~ t l  tlic 
nioiiey and  I expected hiin to rcfulitl i t  a t  the expiration of the contract. 
Mr .  Biggs stated to  me lie had  several good prospects f o r  buying tlir 
lot mid t h a t  if he  didn't  close the deal before t h e  coiltract date  he nould  
live u p  to the contract and rcfmid the  money, but in case h e  didu't, if I 
would give h im a few more nlolitlls i n  n h i c h  to work on the lot 11e 
was sure he could t u r n  it  a t  a nice profit, and if I would do that,  ill 
case lie didn't t u r n  the lot, he  would haye the C. E. Joh i i so~l  Real ty 
Company to r e n e x  or confirm the original colitract tha t  they woultl re- 
fund  tlie purchase price a t  the  end of another year. provided he had 11ot 
been able to t u r n  the  lot." 
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011  cross-examination, plaintiff testified : "I made thct followiiig pay- 
ments on the indebtedness on the property I h a w  just testified about: 
On 20 February, 1929, $105.00; on 29 February, 1930, $439.80; oil 
29 February, 1931, $439.50; on 29 August, 1929, $439.8C ; on 29 August, 
1930, $430.80; on 29 ,\ugust, 1931, $439.80-1 made t r o  payments of 
$439.80, cach in 1932." 

Redirect examination: "I made the payments that I have just men- 
tioned to Wachovia Bank and Trust Company, except a payment to 
C. E .  Johlison Realty Conlpariy on 29 February, 1929 I t  was in the 
amount of $800.00 and was past due from the former onners, Hardin  C. 
Graham and wife. I t  was a part  of the cash payment. I am and have 
always been ready, able and willing to make a conveyance of this prop- 
erty to the defendant." 

Plaintiff rested. At  the close of the plaintiff's evidenre the defendant 
moved for judgment as  of nonsuit. Motion allowed. Plaintiff excepted. 
The plaintiff excepted to the signing of the judgmeni as of nonsuit, 
assigned error and appealed to the Supreme Court. 

I n g l e  cC. RIICX.PT for  plainfiff. 
Parrish cC. Deal fo r  defendant. 

CLARICSON, J. *it  the close of plaintiff's c~ idence  the defendant made 
motion in the court below for judgment as in case of nonsuit. C'. S., 
56i .  The  court below allowed the motion and iri tliis we think there was 
er r05 

The questioris inrolved: (1) Defendant admits its agreement to buy, 
a t  the plaintiff's option, a residential lot or parcel 0:' land. Upoil a 
motion of iionsuit, is there sufficient evidence of plaintiff's exercise of 
his option and his readiness and ability to convey to the defendant upon 
its paynicnt of the price? We think so. ( 2 )  I s  the defendant relieved 
of the obligation of its contract by failure of strict perforlnailce by the 
plaintiff, where, a t  the defendant's request, a modification of the contract 
was agreed to by the plaintiff extending the time for defendaiit's per- 
formance? YTe think not. ( 3 )  Was there sufficient e~ idence  to be suh- 
mitted to the jury as to  the authority of 11. A. Biggs, salesinan for 
tlefcnciant company, to modify the contract by plaintiff's extending the 
time for defendant's performance? We think so. 

We think the principle in i l l s t o n  z.. C'onnell, 140 N .  C., 485, nhere  n 
wealtll of authorities arc set forth, applicablc. At p. 491-2, we find: 
"These facts, so established, declare that  the plaintiff had arranged or 
was arranging to raise the nloixy within tht. time required by the option, 
when he was notified and requested by thtx d~fent lant  that a postpone- 
lneiit was desired for a year, until 1 January,  1901, ;md the plaintiff 
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agreed to the  proposition. W i t h i n  t h e  time fixed by the  postponement, 
the  plaintiff went to  the defendant with t h e  money, tendering the amount  
required by t h e  agreement and  the  same was refused. T h e  plaintiff, 
having consented t o  the delay a t  the  request of Thomas  Connell, will be 
taken to h a r e  been ready and  willing to perform a t  the  t ime  stipulated 
i n  t h e  wri t ten agreement;  having tendered t h e  amount  due within the 
period fixed by the  postponement, lie is i n  no default,  and  the extension 
having been given a t  Thomas  Connell's request and  f o r  his  convenience, 
when t h e  extended agreement itself and  all  t h e  circumstances clearly 
implied tha t  lie regarded it  as  a valid arid billding contract aud t h a t  he 
intended to live u p  to i ts  terms, the  l aw will not permit  h im now to 
repudiate  i ts  obligations, invoke f o r  his  protection the  s tatute  of f rauds  
a n d  defeat the  plaintiff's recovery, who h a d  forborne a timely per- 
formance by reason of Thomas  Connell's request and i n  reasonable re- 
liance on his  assurance. T h i s  position is  i n  accord with sound principles 
of justice and i s  well sustained by  authority." 

T h e  dcfendant contends t h a t  the  plaintiff knew t h a t  Biggs had  no 
authori ty  to bind defendant. W e  think, under  the evidence i n  this case, 
tha t  this is a question of fact  f o r  t h e  j u r y  to determine. Powell v. h m -  
her C'o., 168 N. C., 632; Bobbitt v. Land Co., 1 9 1  N. C., 323; Maxzuell 
2). Distributing C'o., ante, 309. F o r  the  reasons given t h e  judgment of 
the  court  below is  

Rerersecl. 

;\I. V. GURGANOUS v. CAMP MAXUFACTURING COMPANY. 

(Filed 19 April, 1933.) 

1. Blaster and S a v a n t  G +The Legislature has liberalized rules of 
liability in  favor of employees of railroads a n d  logging roads. 

In rec~~gnition of the imminently dangerous and hazardous character 
of railroad operations the General Assembly has provided by statute that 
in actions by employees of railroads to recover for injuries the fellow- 
servant rule shall not apply thereto, C. s., 3465, that contributory negli- 
gence dial1 not be a complete bar, C. S., 3467, and that  tlie statutes should 
apply to logging roads and tramroads, C. S., 3470, but the acts apply only 
to employees who are engaged in duties connected with or incidental to 
the operation of such roads. 

2. Same-Under facts of this  case defendant was not a logging road and 
employee @lty of contributory negligence could not  recover. 

Where the uncontradicted evidence discloses that defendant had oper- 
ated a logging road, but that  tlie tracks had been taken up a t  the time of 
plaintiff's injury, and all locomotives removed, and that  plaintiff was 
injured while operating a motor engine on defendant's spur track around 
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G v ~ c a ~ i o u s  ti. J ~ . ~ S ~ F ~ C T U R I ~ G  Co. 

itc: manufacturing plant, and that plaintiff was engageJ in dismantling 
defendant's lumber plant and machinery preparatory to transporting it 
to another point : Held,  the defendant was not engaged i n  the I)u.;ines\ of 
a lougiiiq road a t  tlie time of tlie iujury, and plaintiff maj  not recoler 
for the illjury so sustained \\lien the jury has found that  lie \ \as  ~ u i l t y  
of co~lt~ibutorg negliyenve: s l ~ u r  trnclts maintained in a lllill yard for 
illippinr. lontlinc and unloading. k i n g  ewentinlly plant facilities and not 
railroad. 

CIVIL ACTIOPI,  before C f i ~ u n m ( i ~ . .  .I., a t  L l ~ ~ g u s t  T e r m ,  1032, of L)I 1-1 I A .  

T h e  evidcnw tcirclc~l to show t h a t  thc  tlcfcntlant hat1 at   oil^ tinle l w i r  
c~ngagcd in operntlng a 1umbt.r mnllnf~rcturiiig plant  I I C : I ~  Wa11:1r(~. a r~ t l  
tha t  111 c o ~ l ~ l c c t i o ~ l  v i t h  the opcratlon of wit1 1)laiit ~t o n i ~ c ~ l  n ~ ~ t l  oiler- 
: ~ t c d  a stairdartl gaupc rai l road,  nit11 11.011 rail-.  i~xtci1(1111g froill tl11 
,\t lantic Coast 1,111t~ R a ~ l r o a d  (2ornpnr ' s  111:1in triwk i i l t~ l  tlw niill plallt, 
:311d f rom the  illill plailt n t,stn:~rclly 20 to :10 11111~~s iuto th(> 11 ootl.. ant1 
that  logs n c r c  t r :~n$por tc~ l  I I ~  nlcalls of i a ~ t l  railroad to tlic nil11 1)1:11rt a t  
TTallnce. 1 1 1  tlw 111111 yard  of C ~ C ~ C W ~ L I ~ I ~  a t  TT'lrllace t l ~ t i c ~  n c w  w \ e r a l  
spur  tracks o r  s l l o ~ t  t racks I)ran(=lliilg ofi f rom t l i ~  ~ I ; I I ~ I  1111~ of tiit' 
, \ t la~l t ic  Coast Line, ant1 one of these sl)~iti or short t r l ~ l i ~  r a u  to tlic 
plailing mill. A\t tlic cnd of the l ~ l a n i l ~ g  mil l  t rack :I t i i~rardccl q:lwllne 
c ~ r g i l ~ e  a i ~ d  ~ l ra l r ty  car  hat1 bee11 l i ~ f t  s tant l i~ig on w i d  track. P r i o r  to 
1 3  Jmiuary ,  1031, tlic t l ~ f ~ i ~ c l a n t  had ccasctl to o l ~ e r a t e  ~ t s  p1:111t o r  ~ t - ,  

rai l road line. Tlic plaintifi  s a i d :  "They had ceased to operate t l i c ~ ~ ~ r  
:11id n e r c  not sani l ig  a n y  more 111mber. T l i ry  had  shipped off ,111 tlicl 
inmlufacturccl l u n l b c ~ .  Ll l l  tha t  they n erc doing \ \ as  tcl tcar  (lo\\ ir t h e  
,nil1 ant1 hau l  tlie ninclii~icry out.  T h e  loconiotivcs n ere goiicL. : ~ ~ r t l  tl~rsrc. 
xtas i iothi l~g to IIC operated csccl)t the  gas  ~ i lo tor  cars." 0 1 1  t l ~ c  clatc 
of his  i n j u r g  the plaintiff n a s  operatiilg a g a i  inotor t a r  on a t rack 
111 the  mil l  yard.  T h c  nnrratix c of tlie i n j u r g  is >uhstant ally as  f o l l o v > .  
"We n e r e  t ~ n r i l l g  don11 a builtliirg :111d loading i t  oil t3:1r~. in:rc~lrii~ery 
a i d  ex e r y t l ~ i n g .  W e  uicd al l  these sex en spur  tracks i n  t c~ar i~rg  tlon 11 tllc 
mill. . . . Kilnbal l  ga\  e m e  orders to drix e it .  0 1 1  t l ~ e  t r ip  O I I  ~ ~ 1 1 i c h  
I n a s  ~ n j u r e d  n e started ahox e tlir scale trac'li n here n-e x\ ere unloat l i i~g 
to go don 11 to tlic planing mill.  . . . Tlw motor car  \VAQ. 1,ulling tao 
t ra l~s fc rs .  I r a s  bnckiqg the motor car.  and 11ic t r a n r f r r  rn r  n:ls 111 f ront  
of theni. . . . I n as going bnckn a d . ;  toxi art1 the p l n i ~ i i ~ g  111111 and 
m y  back was ill that  tl irectio~l.  . . . H e  sigi~c(l  me bark to g ~ t  tlie 
dust collector out of the  n a y  across the track. They  \\ailtecl i t  oil tlic 
opposite side of the mill. T h e  I\ as  iiotlling i n  the n nlien I firqt 
stopped. . . . I i imhall  stcpped off tlie motor car  aiid sigiletl me  
hack, and  lie stoppcd signing me, and I r c a c l l d  u p  ant1 \ toppc~l  tht. 
motor car.  . . . TT'liei~ lie dill this  I qtcppetl out nit11 lily lcft Itg 
first, ant1 nlicw I turncd l o o v  the  1 ~ ~ c r  I ~ t c y p i d  1iE.e tlii. alld illy 
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foot over b e h i d  me. and tlle motor car rolled backwards and caught 
me betwell tlie nlotbr car and thc coupling on the gas engine. ?lie 
wl~ole butt of the motor car presscd against mc. I commenced hollering, 
and tlley pulled it off. . . . I had charge of the motor car, knew 
liow to start and stop lt. . . . I iierer saw tlle gasolirle engine until 
tllc C'amps brought it out of the woods and put it on the switch. . . . 
I knew it n a s  tllere. I helped carry it tllere and store it up. . . . 
The only n a x  is to get oil the end and off the end. I f  the car had not 
~o l l cd  it noultl ]lot liaxe caught me. . . . I f  I l m l  known it was 
rolliug, 1 nonltl uot ha l e  kept illy leg out of there. . . . When I 
tur l~cd off tlie motor I attempted to put on the brakes. I had the brakes 
on n l m i  I got off, hut they woultl not liold." 

Therc. n a s  e\ideilcc that plaintifi7s leg n a s  broken and that  he sus- - 
tainetl serious illjury. The usual issues of negligence, contributory negli- 
geuce :nid damage nerc  submitted to the jury, and in addition a fourth 
Issue aa follons: "Was tlie defendaut at tlie time of the iniurv set " " 
out ill the c o ~ ~ i p l a i l ~ t ,  operating a railroad or log road ~vi th in  the meam 
ing of the law governing xctioiis brought by railroad employees for 
personal injury or actions of this nature?" The jury ansmercd the 
Issues of 11eglige11c.e and colitributory ncglige~icc "Yes," and the trial 
jutlgc directed the jury to answer the fourth issue '(Yes," as a matter of 
I:Iw. Damages were awarded in the sun1 of $3,416.30. 

Fro111 judgment upon tlie verdict tlie defendant appealed. 

G c u i y c  K. 1l'ar.d for  plainfiff'. 
Ucas ley  h- S f e c e n s  for  d e f e n d a d .  

UKUGDEA, J. Was the plaintiff engaged in the operatioil of a loggilig 
road a t  the time of his in jury?  

Recognizing that  the risk and hazard of railroad operations were 
of such imminently dangerous character, the liberal and enlightened 
thought of the State undertook to protect and safeguard workmen who, 
ill the pursuit of their daily bread, were constantly subjected to such 
hazards. The  first step toward such liberalization was taken by tlle 
c*ourt,+. a11c1 tl~c'reafter the l a w - ~ ~ ~ a k i ~ ~ g  botly hcgali to e x t e ~ ~ t l  it further 
by statute. Colisequently, subsequent to 1897 an  employee of any rail- 
road company, operatiug in this State, is no longer barred of recovery 
for iicg1igenc.e by reasoil of the applicatiol~ of fcllow-servant doctrine. 
C. S., 3163. Thereafter the full rigor of the defense of contributory 
~~egligeiicc n as modified and softei~rd by C'. S., 3467. I n  19 19, by C. S., 
3170, it was declared that the statutory interpretation of contributory 
~~egligence, as applied to "a coinmon carrier by railroad" should alio 
apply to logging roads and tramroads. 
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I n  the case a t  bar the jury has found that the plaintiff was guilty of 
contributory negligence. Such finding bars recoyery unless the plaintiff 
at the time of his injury, was engaged in a railroad operation as under- 
stood and defined by the court. The tr ial  judge so held as a matter of 
lam. There is no contradiction in the evidence, and hence tlie correct- 
ness of the ruling is determinative of the controversy. 

The  uncontradicted evidence discloses that  the defendant at one time 
had been engaged in a manufacturing project, and as an  incident thereto, 
operated a log road upon tracks extending some twenty miles into the 
woods, and further, that  all of said tracks had been torn up  aiid re- 
moved, all locomoti~es removed, and on the date of the iniui% tlie de- " " 
fendant was in the act of dismantling and tearing do~vn the lumbering 
plant and machinery for the purpose of transporting the same to another 
point. The  plaintiff was operating a motor car upon a spur track on the 
mill yard, ostensibly hauling the dismantled material to the main line of 
the Coast Line Railroad for transportation. 

I t  appears from the charge that  the spur tracks upon which the motor 
car was operated, were owned by the defendant. I t  is 11ot deemed to be 
particularly important or material whether the plaintiff was operating 
a locomotive or a motor engine, or the size of the rail, or length of the 
spur tracks in  the mill yard. The  avowed purpose of the law, as ex- 
pressed in statute and decision, was to protect employees ellgaged in 
railroad operations, or in such work, service, or employment reasonably 
incidental to a railroad operation. This thought prevailed in the clccisions 
construing the applicability of the fellow-servant doctrire. Fo r  instance, 
in Xicholson v. R. R., 138 N. C., 516, 51 S. E., 40, discussing tlie fellow- 
serrant statute, the Court said:  "But the act applies only to employees 
of a railroad operating, not that  such employees must 3e aperating the 
trains, but they must be employees, in some departmen: of its work, of 
a railroad which is being operated. Such business is a distinct, well 
known business, with many risks peculiar to itself, and r 11 the employees 
in such business, whether running trains, building or repairing bridges, 
laying tracks, working in the shops, or doing any other work i11 the 
service of an  operating railroad, are classified and exempted from the 
rule which requires employees to assume the risk of all injuries ~r l i ich  
may be caused by the negligence of a fellow-servant. I t  is not necessary 
to show that  the plaintiff was injured by a fellow-ser~.alit while oper- 
ating a train, but he must show that he mas injured nhile performing 
a service necessary to or connected with the use and operation of the 
road. . . . Here  the railroad was being constructed. not oucrated. - 
. . . I t  does not matter that elsewhere the same employer was oper- 
ating a railroad. I t  was not doing so a t  this point. Here it was not a 
railroad at all. I t  was constructing, building, ~vliat la tw ~vould beconlo 
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a part  of an operating railroad." See, also, O'Sea l  v. R. R., 152 N. C., 
404, 67 S. E., 1022; Bailey v. iMeadows Company ,  152 N. C., 603, 68 
S. E., 1 1 ;  T w i d d y  v. L u m b e r  Co., 154 S. C., 237, 70 S. E., 282. More- 
over, in Willianu v. N f g .  Co., 175 K. C., 226, 95 S. E., 366, this Court 
said : "Both railways and logging roads are railroads, i. e., roads whose 
operations are conducted by the use of the rails, and come within the 
general term 'railroad.' " See, also, Sfelcart  r .  Lumber  Co., 193 N .  C., 
138, 136 S. E., 385; Lilley v. Cooperage Co., 194 S. C., 250, 139 
S. E., 369. 

The determining inquiry is whether the dismantling of a mill and its 
machinery and hauling the same by motor bus on spur tracks in the 
mill yard to the point of shipment, is a railroad operation or a logging 
road operation. I t  has been definitely decided in this State that the 
construction of a railroad is not a railroad operation, and hence by 
logical analogy it would seem manifest that the destruction or dis- 
mantling of a railroad and lumber plant would not constitute a railroad 
operation. Spur  tracks, maintained in a mill yard for shipping, loading 
and unloading material, a re  essentially plant facilities and not railroad. 
Thus, i t  would not ordinarily be assumed that  a cotton mill operating 
spur tracks in the mill yard, for loading and unloading purposes, was 
engaged in railroad operations. 

Therefore, the Court is of the opinion that  the ruling of the trial 
judge upon the fourth issue must be held for error. 

Reversed. 

MRS. RUTH CLARK v. CAROLINA COTTON AND WOOLEN MILLS, AXD 
ZTNA LIFE INSURAKCE COMPAR'Y. 

(Filed 19 April, 1933.) 

1. Master and Servant F i- 
The findings of fact of the Industrial Commission are conclusi~e when 

based on any competent evidence. 
2. Master and Servant F +Evidence held sufficient to support finding 

that disability occurring after injury was the result thereof. 
Where in a hearing before the Industrial Commission there is evidence 

that the claimant injured her back in an accident arising out of and 
in the course of her employment, that the insurer paid two weeks disa- 
bility, and that thereafter claimant returned to her work, but collapsed 
after a period of almost twelve months after the injury, and became 
wholly disabled, that she complained of pain in her back throughout the 
period, together with medical expert opinion evidence that the claimant 
was suffering with myelitis and that it was the result of the injury to 
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11c.r bacli \~ l~ i c l l  arose ou t  of ant1 ill the conrse of her employment, is llcld 
snfficicnt to sust:rin the award of co~nl)e~~sation by thct Industrial Corn- 
mission, altl~ough there was conflicting eslwrt tcstinlonj. tliat the myelitis 
\vas not the ~ w u l t  of the inj~try. 

3. Master and Servant F d- 

A \ ~ 3 ~ ~ . i r ,  hy t l c f c~ i~ t l a~~ t s  fro111 I l u ~ t l / i ~ g ,  J., :it *\ugust Term, 1932, of 
G I  ILFORn. ,~fir l l lcd.  

The  l ~ c a r i i ~ g  Con~nlissioi~r~r 's  fincliligs of fact (which \,ere adopted a ~ ~ d  
affirmed by the ful l  Comnliwioii), are :I.: follov s : 

"1. The  parties to this cause are  boui~d by the p o l  islolls of tllc 
Sort11 Carolina Workme~i's Coinpci~sation Law aiicl tll; ,Etiin Life 111- 

burailce Conipaiiy is the insurance carrier. 
2. The  plaiiitiff, while regularly employed by the defendai~t ,  ein- 

ploycr, a t  all aTerage ncekly \\age of $15.00, suffered an  illjury by 
accitlci~t on 20 January ,  1930, which arose out of and in the course of 
l m  eniployrnei~t. 

3. The illjury \ \as  caused wheii tllc 1)1:1iiitiff fell t l o n ~ ~  :I flight of 
stairs iiijuriiig her back. 

4. -111 ngrceine~it for  the pay i~ le i~ t  of co~n~)eiieatioii n:is entercd iiito 
1)y the parties to this cause and comper~sntion paid ill the amount of 
$18.00 for t n o  weeks tli.;ability ii~mlctliatcly following 11e fxll in J anu -  
a y ,  1930, allel the plaintiff retur~icel to \vorB oil 10 February, 1930. 

5 ,  The plaintiff has c o ~ i t i ~ ~ ~ o ~ ~ s l y  c o i ~ ~ p l a i i ~ e d  of lier back siiice tlie 
date of tlie accielei~t oil 20 January ,  1930. I ' r i o ~  to that  time she had hat1 
iio trouble \\ i th licr back. 

G .  T11c l)lniiitiff has been totally disabled since IS  Jaiiuary, 1931. 
Slic has bwii ill tllc l lo~pi t :~ l  21iltl u i ~ d c r  tlio care of dortors most of the 
tinlc. 

7 .  Tlie disability conlplniliccl of by tllc plaintiff 11:~:; bee11 d i ag~~osed  
as inyelitis. This  myelitis is the result of tlie in jury  by :~ccident sus- 
tniiictl 011 20 Jaiiuary, 1030. 

S. W l ~ i l c  the plaiiitiff returiied to ~ o ~ l i  on 10 February, 1930, after 
tllc illjury on 20 Jalluary, 1930, llcr disability as the ~ctsult of this acci- 
t l c ~ ~ t  l ~ n s  iiwer tc~riiiiiiatetl. L\ccordiiig to tlie cvidcilce ill this record slic 
has coiitiiiuously suffered a11 d u r i i ~ g  that  period altliougll she returiietl 
to  work aiid r:~rnetl wagrs during the time from 2 February, to 18 
,J:l~iuary, 1031. 

9. Tlie plaii~tiff 's coi~iplete collapse ill cllurcli oil 15  Jaiiuary, 1931, 
\\-:is \\ithill t w l w  m o ~ ~ t l i s  fro111 tllc elat(, of her accitle~rt 011 20 Jauuary ,  
1930." 
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T h e  ileceswr,v facts  and  assiplinlents of error  \ \ i l l  be set for th ill t l l ~  
opinion. 

C'L IRKSOX, J. T h e  questions i n r o l r e d :  ( I )  ni t1  the  plaintiff's 111jury 
arise out of and i n  the course of the  emplovment ! ( 2 )  Tl'as the  a ~ i n r t l  
a s  made by the. ( ' o~~~rn isq io i i  ill accordance n i t l i  the  rules and  regulation, 
407 erning the  Sort11 Carol ina Workmen's Compensation .\ct ? W e  th ink  
110th queitions m u i t  be ansn eretl i n  t h e  a f f i rmat i~  e. 

T h e  TVorkme~i's Comprnsatioli  Law, chap. 120, Publ ic  L a n  s of 18?!), 
section 2 ( f )  (1. C. Code, 1931 (Afichie),  sec. 6081( i ) ,  sul~scc. ( f ) ,  i, a5 
fol lony.  " ' I ~ i j u r y '  autl (per-om1 injury '  i l ~ a l l  Intwi  only i n j u r y  by 
, i i ~ . ~ t l c ~ t t  a r i s i l ~ g  out  of a1111 111 thr, c ~ n ~ r v  of tilt, cn~l)lo,mncnt, :11ti1 ~ I ~ a l l  
]lot ~ncalndt. a tllccarc ill all!- form, csccpt v h c r c  i t   result^ 11:1tur;11lr I ~ ~ t ( l  

~mavoit lahly f r o m  tlic accitlcnt." 
Tlic mnt r r ia l  finding of fact  1)p the Int lustr i :~l  Cio~iirni.jiio~i, a s  :~ljo\ tb 

w t  forth,  is as  follon s : "Tlic~ p la i l i t~ f i ,  c~rill)loycc, n liilc rcg111,li 17 c nl- 
l'loyc (1 11) t h r  d c f c ~ ~ t l ~ i i t ,  cilll)loycr. a t  nil :I\ t r a g e  neekly n agt3 of $13 00. 
-uffiled ;ln 111jury 1,- accltlmrt ult 20 J a ~ ~ u a r y ,  1930, nllic.11 aio-c out (if 
a ~ ~ t l  i n  tlle couryc of lier c~ i~ ip loy~i lc~~i t . "  

Tlic. fu l lu~r ing  is a120 111 tlic rccortl:  "l'lic. C'oliinlisiio~lc~ r c ' i l ~ c ~ t s  '1 

great  deal tllc n i ~ d i c a l  o p i ~ ~ i o l i  of r l  cry doctor nl io  has  testifiril i n  t111s 
csn.c. 17ntlcr thc  circumzta~ivc*, lion c~ cr. n c cannot txkc tlie ~ i c n  of ,111 
the tloctors. TTe 11n~c1 cai t  oilr ballot nit11 tha t  g roup  of doctor\ \\lie 
l i a ~  c. t21kc11 the l )o\ i t io~l  tha t  t l ~ c  i n j e l i t ~ s  has  reyulteil f ioni  tlic ~ l ~ j u r ~  
I y  :rcc~itl(~nt iurtail~c.cl on 10 J a n u a r y ,  1030. We b c l i c ~ e  tha t  th r re  1 1 ~ s  
been estahlishetl n causal co~ilicction b e t n e m  tlie colirlition complaiiicil 
of 3t t h e  l ) r e v ~ ~ t  timc h ~ l o v n  as  iii>clitis and  thc fal l  the plai l~t i f t  
~uf ic rc t l  on 20 Janu:lry, 1030." 

I t  is  n c l l  settled that  if there is a n y  sufficient conlpctci~t  c~r1t1enc.c~ to 
~ n p l j o r t  the  fintllltg. of f,lrt of t h e  Iliclustritrl C o m l ~ ~ i w i o ~ i ,  althougli thi- 
Court  111:iy cl~.agrce n ltli such fiiid11ig.. t h ~ s  ( 'ourt n ill iui ta i l l  t l ~ c  fi~ttl 
ings of f:ict inatlc b j  the Conmiis \ io~i .  Iiei~c/,z 1 . .  , l l (~for  ('0 , 20;3 S. ( ' , 
at 11. 1 1 0 ;  ,Jol~nson r .  l ~ u g y ~ i ~ g  P o . ,  203 S. c'., 579 ;  I i / ~ l z ~ y  / .  C ' ~ f / u ! l  

X ~ l i s ,  203 K. C., 595;  Jlasoey c. B o n d  of Rt l z~ tn t /o ! z ,  ante,  193. 196. 
Tllcrc is much testiinony pro and  coil as  to the cause n l ~ i c h  produceil 

tlie myclitis nit11 n h i c h  plaintiff is afflicted. TVe tllirlli thc  fintliug- of 
fnct h r  tile Conimisslon cnn be suqtainetl f rom the eT idcncc and report 
of D r .  Jolni  T. 13urrus7 n 11icl1 tlic rccortl i tates "ill tllc f o r m  of testimony 
i ~ i  this c a ~ , "  ~ i z . :  "24 Soveinbcr ,  1931, Mrs. R u t h  CIark was admitted 
to  tlli* 11o;pital f o r  s tudy by the  group  connected n i t h  this  llospital. 
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She remained in tlie hospital until 11/26/31, and was discharged in the 
same condition as  on admission. Complete examination by Dr .  H. L. 
Brockman, P. W. Flagg, and myself was made, including laboratory 
work, complete X-ray, review of the history and reco~ds.  Conclusions 
reached in this case. after a careful review of the ca3e is as follows: 
There  is a subluxation of the first lumbar vertebra. There is a distinct 
right lateral rotation of the body of the fourth lumbar vertebra. The  
articular surface of the left s i d e i s  wider than that  shown on the right. 
The  fifth lumbar vertebra is dislodged and shows a possible fracture. 
The pelvis shows no abnormality. At  this time ther. is pressure on 
either the nerve roots or cord and a t  the first and second there is a 
disalignment with subluxation of the fourth and fifth lumbar vertebra. 
There  is a myelitis which has followed in jury  to the spinal column and 
a resulting in jury  to the cord and nerve roots. . . . The only thing 
in the world that  we could find that would lead to  ihe causation of 
myelitis in this case was that  she had had the in jury  m d  that  she did 
show a definite injury to the spinal column. . . . I have seen myeli- 
tis develop months after injuries, which injuries had been thought of as 
responsible for the myelitis." 

Dr .  H. L. Brockman testified, in pa r t :  "I would even go so far  as to 
eay tlie X-ray might not show i t  and I would still bc>lieve the injury 
caused it. . . . From my examination, including the laboratory and 
X-rays, there was nothing to suggest that  there was any other cause of 
her disability other than injury." 

The assignment of error in regard to the hearsay testimony we do not 
think 011 the record prejudicial. Brown v. I c e  Co., 203 N. C., 97;  John- 
80% ?j. Bagging Co., 203 N. C., 579. 

The Industrial  Commission said:  "This is a very interesting case. I t  
lias given the tr ial  Commissioner much concern. The plaintiff is in a 
pitiful condition. The defendant insurance carrier has been very liberal 
from a medical standpoint and lias been interested in this very compli- 
cated case. They have authorized hospital treatment and observation by 
eminent physicians and surgeons a t  their expense for a number of 
months in order to properly diagnose this plaintiff's con.lition. They are 
to be commended for their attitude on their part. There is in this record 
a dirision of medical opinion." This humanitarian conduct by dcfendai~t 
carrier to plaintiff is rightly commended. The able and learned brief of 
defendants is  persuasive, but not convincing, under the holdings of this 
Court. Fo r  the reasons given, the judgment of the court below is 

Affirmed. 
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STATE v. HERBERT GILLESPIE, BLAINE WARD A m  JOHNNIE HOUCK. 

(Filed 19 April, 1933.) 

Robbery B c-Exclusion of testimony offered by defendants in this case 
held to constitute reversible error. 

The State's evidence tended to show that defendants went to the home 
of the prosecuting witness in the daytime, and robbed him of money a t  
the point of a pistol. Defendants denied the robbery and offered testi- 
mony that they went to the home of the prosecuting witness for the 
purpose of buying whiskey. The trial court excluded the testimony and 
defendants excepted: Held,  the exclusion of the testimony constituted 
prejudicial error, the testimony being in explanation of defendants' pres- 
ence in the home of the prosecuting witness. 

APPEAL by defendants from Stack, J., at  September Term, 1932, of 
ALLEGHANY. New trial. 

The defendants were convicted on an indictment charging them with 
robbing J. E. Vernon, on 20 dugust ,  1932, of two fifty-dollar bills. 

The  testinlony of the prosecuting witness, J. E. Vernon, was to the 
effect that  on 20 August, 1932, the defendants, about six o'clock in  the 
evening, drove u p  in front of his home in a car and stopped. The house 
was about 20 feet from the road. The defendants Houck and Gillespie 
got out of the car and, on the invitation of Vernon, went in the house 
and defendant Ward stayed in the car and kept the engine running. The 
prosecuting witness, Vernon, testified, in pa r t :  "We walked into the 
sitting room. I said 'Have chairs,' and they didn't take chairs. Houck 
looked up there. I had a .22 rifle on the wall. Houck looked u p  and 
said, 'You got a dandy looking little gun.' I said 'Yes,' and about that  
time I sat clo~vn and Gillespie was standing in the door. This little boy 
(Pau l  Vernon) and the little kids r e r e  in the room. Houck took the 
gun down, whirled it on me. I got up  and said, 'What do you fe l low 
mean?' When I said that Gillespie came around and said, 'If you move 
another time I will cut you in two,' and I looked around and he had an 
automatic pistol in his hand. I said, 'You all are not officers,' and about 
that time my wife ran ill. Houck took the rifle and says, 'Be quiet, Mrs. 
Vernon.' About this time Gillespie said 'Search him there,' and Houck 
searched me and got two fifty-dollar bills out of my pocket and put it in 
his pocket. Then they marched us out into the yard, and Gillespie said. 
'If you ever tell this you are a dead man.' They ran to the car, got into 
it and drove away. Ward stayed in the car and kept the engine running. 
The car was driving off when they got there. I had seen the boys be- 
fore;  have been knowing Houck for twelve or fifteen years. I went into - 
the house for about five minutes. I had had that money for about a year. 
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Houck, a t  Galas ,  one day, ~ v a n t e d  to b o r r o v  a diinc to play a game of 
pool with, and  I told liim I didn't  have but tli irty c e ~ l t s  antl hat1 to get 
some sugar  f o r  m y  wife with tliat,  and I told llim I hat1 t l~ese  bills 
v r a p p e d  u p  i n  a paper ,  and I told h i m  I didn't n.ailt to h n ~ c  them 
clianged f o r  a dime." 

On cross-esamination, h e  testified, i n  par t  : ((I la1cw Houck  m d  11c 
linen. m e  well. H e  lint1 been i n  m y  liouse before. i t  was broad day- 
light  hen tliey came tlicrc. D i d  not have a n y  masli on tlicir faces. 
Walked in like allybody else. Gillespie had  a n  automatic  pistol. I l i l lc~\  
Gillespie. I l iare  known h i m  two or  tliree gears. I  ha^ e seen liim f rom 
t ime  to time. H e  has  been i n  m y  house. H e  has  bee11 out tliere two or 
tliree diffcrel~t  times, Don't k a o ~ r  n h a t  11c came for .  IIatl no business 
to t ransact  ~ r i t l i  h im.  Don't k n o n  u l l y  he stopped a t  m y  llouse. H:lvcl 
110 itlea v h y  lie stopljcd. F i r s t  oiic th ing  and anotlier. I did irot knol1 
tlic gcwtleman out i n  the car.  X a g  have seen h i m  but  didn't  know him. 
. . . I do not iiialie m y  l i v i ~ ~ g  blockadil~g, selling, and liandling 
liquor. I h a r e  bee11 convicted o11c t ime for  violation of the liquor l a x .  
T h a t  was a t  Dohson, in  S u r r y  C o u l ~ t y .  I was convicted; I don't knov 
liow n m i y  tiules or lion they did i t .  I don't kliow how I l a n y  c a w  I I\ a <  
tried on tha t  t e rm or  liow m a n y  cases tliey llad against me. I got fire 
niontlls, autl scrretl t ime in Hockingllain Coullty. Yes, I escapctl froin 
tlie c h a i n - g a g  and  didn't finish m y  s c n t c ~ ~ c e .  l T ~ s .  I s~11)1)o*e I an1 a 
fugitive f r o m  justice." 

r 3 I lle rsceptioiis antl assignnmlts  of error  made  by d( , fei~d:~l l t> 011 rlie 
t r ia l ,  a r c  as  f o l l o ~ ~ s :  "(1) F o r  tha t  the c o u t  erred i n  refusing to perlnit 
the fol lowi~ig ql~cstioll  and  a ~ ~ s w c r  : Q. W I ; I ~  (lit1 go11 go tliew for  ? -1. 
T o  purcliase a q u a r t  of liquor. Mrs.  Tern011 told m e  1 coultl get solnc 
wliiskey. I ~ ~ c i ~ t  n.itli lier out illto the cor~ifield and  slit tlrclw a quar t  
of whiskey out of a fire-gallon lieg \rhicli was almost full. I p i t 1  licr 
fo r  tlic nliiskcy and  left. ( 2 )  F o r  tliat the court crre  1 i n  rc fus i~ lg  to  
l )er~i i i t  tlie followiiig question and  a i i s r e r :  Q. Wllere did you go  nntl 
what  did you do the second t ime you ~ r c n t  to Vernon's louse? A. I ant1 
the other  defendants went to the llonle of V c ~ n o n  on this  occasion to buy 
and  did buy f o u r  gallons of whiskey f r o m  the  p r o s e c u t i ~ ~ g  nitness, 
Y e r ~ l o n .  ( 3 )  F o r  t h a t  tlic court c r ~ ~ t l  iu re fus i~ ig  to perloit  tlic following 
question and  answer :  Q. F o r  n h a t  purpose did you g;o ul) t h c r c ?  -1. 
to purchase a driuk." 

J u d g m e n t  was relidered on t h e  ~ e r d i c t .  I k f e l i d a ~ i t s  d lly esccpterl ant1 
;issigned error  to t h e  exclusion of the above eritleilce offered on tlie t r ia l  
hg' defendants, and appealed to the  Supreme Court .  

Attorney-General B m m m i f t  and dssisiarlt . l f f o r ~ ~ c y - G c ~ ~ c ~ ~ r t l  ,\'~ar,.cll 
and G e r f ~ u d e  Cpchzirch for t h e  S f a f e .  

R. A. D o z ~ g l ~ f o n  and S idney  B. Gambill for defentlant,s. 



S. C.] SPRING TERM, 1933. 53.; 

CLARICSOS, J. The defendants were charged with a serious offense of 
robbing the prosecuting witness in his home of two fifty-dollar bills, 
about six o'clock in the e ~ e n i n p .  The State's contentions were to the 

u 

effect that  one of the defendants kiiew that  the prosecuting witness, 
Vernon, had this money. That  defendants ~ r c n t  there to rob and did rob 
him. On the other hand, the defendants' contentions were to the effect 
that they did not rob him and that their presence in the hollie of the 
prosecuting witness was to buy liquor. This latter eridence was cxcludctl 
by the court below. We think, ulider the facts and circumstarices of this 
case, the eridcuce competent, material and rclerant. Defendants were 
a t  the home of the prosecuting witness. Was their purpose there to rob, 
and did they rob him, or were they there to buy liquor and did not rob 
h im?  These questions must be determined by a jury, under proper in- 
structions. The evidence excluded was competent. 

,11r. Just ice  Blackstone said in his Commentaries (111, 367) : "Er i -  
dence signifies that  which makes clear or ascertains the truth of the rerx 
fact or p&nt in issue, either on the one side or the other." A'. r ,  I la l l ,  
132 S. C., 1094. Fo r  the rcasous gircn, there must be a 

S e w  trial. 

STATE v. L. C. DULA 

(Filed 19 April, 1933.) 
Criminal Law G m- 

The l~leadings and judgment in a ciril suit are not admissible ill evi- 
tlci~ee in n criminal prosecution against the same defendant although 
the same transaction is inrolred, ;lnd their :~drnissioll collstitutes rcx- 
wrsil)le error. C. S., 503. 

A \ ~ ~ ~ ~ ~ ~ . i r ,  hy t le fe~~t la l~t  from A\'ftrcX.. J., ;it October Term. 1932, of 
FORSTTJI. S e w  trial. 

r 7 l h i s  is ;I rrirninal lietion in which tlie defendant was c.oliricted of tllc 
cnibczzlelne~~t of certain molieys nliich he had collected from the sale of 
pialloh ~'ecciretl h;c- l ~ i ~ r l  fro111 tlie Lcrter Pialio C'onipany u~ idc r  a contract 
of consignment. 

From jutlgn~c~it  that lie be confined ill the State's prison for  21 tcr.111 
of ]lot less tlian two or more than fire years, the defe~~t lant  appealed to 
the Supreme Court. 

; I t fomey-Genera l  U i w n n ~ i f t  and Sss i s tan t  At torneys-Gencral  Scalrell 
and  S i l e r  for the  S ta te .  

J o h n  D. S l a w f e r  a j ~ t l  R i c h m o n d  Ruc X,er for the  clefentlant. 
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CONNOR, J. At  the trial of this action, for the purpose of supporting 
its contention that  the defendant had received from tlle Lester P iano 
Company thirteen pianos, which he had sold without ac,~ounting to said 
conipany for the money which he had collected from the sales, as he had 
undertaken to do by the contract of consignment, the ,State offered ill 
evidence the complaint, answer, verdict, and judgment in a civil action 
lately pending in the Superior Court of Forsyth County, in which the 
Lester P iano Company was the plaintiff, and the defendant in this action 
was the defendant. 

I t  was alleged in the complaint in that  action that  from about 25 
October, 1929, to about 3 February, 1931, the Lester I ' iano Company, 
under a contract of consignment, had delivered to the del'endant thirteen 
pianos which were specifically described in the complai i t .  This allega- 
tion mas admitted in the answer; the defendant, howxer ,  alleged in 
liis answer that  he had settled in full for the said pianos with an agent 
of the plaintiff, Lester P iano Company, on or about 20 March, 1931. 
011 the verdict in that action, i t  was adjudged that  the plaintiff 11-a~ the 
owner and entitled to the possession of the pianos described in the com- 
plaint. There was evidence a t  the tr ial  of this action lending to show 
that the pianos described in the complaint in tlie civil action arc the 
identical pianos involved in this action. 

The  defendant in apt time objected to the introductio i as evidcnce in 
this action of the pleadings and judgment in the civil action. These 
objections were overruled, and defendaiit excepted. On his appeal to this 
Court, the defendant relies on his assignments of error based on these 
exceptions. 

I t  is provided by statute in this State that "no pleading can be used 
in a criminal prosecution against the party as  proof of a fact admitted 
or alleged therein." C. S., 533. 

I t  is generally held that  "a judgment in a cizil action is not admissible 
in a subsequent criminal prosecution although exactly t h ~  same questions 
are in dispute in both cases, for the reason that  the parties are not the 
same, and different rules as to the weight of the evidence prevail." 15 
R .  C. L., 1004. I t  has been said that  it would not be just to conr.ict a 
defendant in a criminal action by reason of a judgment obtained against 
him in a civil action by a mere preponderance of evidence. S. v. Brad- 
neck, 69 Conn., 212, 37 Atl., 492, 43 L. R .  A., 620. 

The  error in overruling defendant's objections to the admission ill 
evidence of the complaint and answer and of the judgment in the civil 
action, was prejudicial to the defenclant, and entitled him to a new trial. 
8. v. Smith, 164 N. C., 475, 79 S. E., 979, is not an  authority to the 
contrary. I n  that case, the defendant's exception to tlie admission of a 
pleading in a civil action to ~vhich he was a party was amndoned on liis 
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appeal  to  this  Court ,  and  f o r  t h a t  reason was not considered i n  the 
clecision of the  questioiis involved i n  the  appeal.  

,Is the  defendant is  entitled to a new t r ia l  fo r  the  e r ror  i n  the  ad- 
rnissioll as  c ~ i d e n c e  of the pleadings and  judgment i n  the  civil action, 
we do not discuss other assignments of error  relied on by defendant ill 

th i s  appeal.  
S e w  trial.  

13hSIiF:TERIA STOIIES, IXCORPOHATED, v. PUBLIC I N D E J I S I T T  COMPAXT. 

(Filed 19 April, 1933.) 

Contracts A d- 
Dcfei~dant set up a culltract under seal, indicatiilg detriment suffered by 

tlcfenclnnt and benefit accruing to  plaintiff, in bar of plaintiff's right to 
recover: Held, the contract is not void for lack of consideration, the set11 
importing consideratiou, and detriment suffered by one party or benefit 
nwraing to the other being a valuable consideration. 

A h ~ r ~ t i ~ 2  by plaintiff f r o m  S'inX,, J., at  F e b r u a r y  Term,  1933, of 
F~RSYTH. -1ffirmed. 

T h e  jutlgment of tlie court  bclow was as  follows: "The above case 
ro ru i~ lg  on to be lieard and  being lieard before his  Honor ,  11. IIoyle  
Sink,  judge presiding a t  the F e b r u a r y  13 th  Term, 1933, of the  Superior  
Court  of Forsytli  County, upon a n  appeal  f r o m  a judgment rendered ill 

favor  of the plaintiff a t  the December 5th Term, 1032, of the Forsy th  
County Court,  upon a n  agreed statement of facts,  and  the court  liaviilg 
considered the  rerord,  together with the defendant's assigrirnent of error ,  
and af ter  hearing the argument  of counsel, beilig of the  opinion tha t  the 
plaintiff is not entitled to recover of the defendant upon the agreed 
atatemolt  of facts, except the sum of $230.00 tendered by t h e  defendant 
: I I I ~  posts of county court v i t h  interest on arllouiit tendered f r o m  9 
cJanuary, 1931, mid tha t  there n a s  e r ror  in  the judgment of the Forsyth 
('ounty C o u r t ;  now, therefore, i t  is ordered, decrred and  adjudged tha t  
t h e  defendant 's assigliment of error  be and  the  same is hewby sustained:  
the plaintiff is  taxed x i t h  the costs of this  appeal,  and  the case is hereby 
rcxmanded to the  Forsytli  Couuty Cour t  f o r  judgment to  be entered 
therein i n  accorclance herewith." 

I'arrish S. Deal  f o r  p la in t i f ) .  
-I t (~nly,  l i e n d r e n  d I l*omble  for de f endan t .  

CLARKSOS, J. T h e  questions involved oil this  appeal  : (1) I s  the as- 
sured protected u ~ ~ t l e r  an  autornobile insurance policy, wliicli provides 
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HARDY AXD CO. V. TUHNAGE A S D  TUHJAGE 2.. \VORTIIISGTOS. 

that  tlie coillpaliy TI ill i ~ o t  be liable if the  t2ar is d r i r ( , l ~  o r  n i a ~ l i p u l a t e ~ l  

Ijy a persoil u ~ i d c r  tlie :ige of sistc~ell -cars. when the (Oar is t l r i ~  ell by a 
persoil under  tlic agc of sixtee11 p a r s ,  not tlir agellt of 11le as*uretl, ant1 

nitliout tlic 1<11o~\lctlge or c o ~ ~ s i ~ t  of the :r$surctl? ( 2 )  Was tlicw ralitl  
coris idernt io~~ to support tlic coutrac2t plcadrd hy the, t l d ' c ~ l t l n ~ ~ t  ! 

l x o n ~ i s e e  is  a sufficient cwnsiderntioii to  s u p l ~ o r t  :L ro l~tract ."  E'cc~cc~c,tt r .  
Fa/i'c.cit, 191  9. (i.. 670, G S 1 ;  l l ' a r ~ ~ r 1 1  r 3 .  1 2 o f t I i i ~ ~ g  Co. ,  trrztc, Z s S ,  2'91. 

T h e  caws citcvl by plaintiff a rc  not applicable u l ~ c l c ~  the facts  ill th i s  
(#as(.. We (10 not t l i i~l l i  tlic so lenn~ agrccnwnt, unt l rr  seal, \ritli wcital.;, 

is :t "scrap of paper," but n valid a ~ ~ d  bint l i~lq :igrccmo~lt. ' I ' l i (~  j u d g ~ n c n t  
of tlie court helow is 

A\ff i r i~~ed.  

(-'. I.. HAEllT ASD (.'OJlPAXY, IIASIi OF 1.'AItJIVIIJ,E, E'A1~JII~;I~S GUASO 
('OMPASY, XEW l3EItX COTTOS 011, AX11 E'l~XtTII,I;!E:I: C'OhIP1NT. 
ATDEX I,OAiS AXD IiYSUXAX(II3 COJIPAST, PO1,LAIIL) AUTO COM- 
PAiST.  . \XD PISI$:TOPS 13ASIiISG COJIPAKy, , C ~ ~ E D ~ T O I ~ S  O F  TIIE;  STATE 
O F  T. J .  lVOi<THIKGTOS, IS  C E I I A I . ~  OF A l D  T O  T l l E  USIS OF T~IEMSELVES 
. \ S D  AI.1. OrllEK C'HEDITOIIS O F  T I l E  EsT.\TE OF. T. ,T. WOIITI1ISC~TOS, \-. 
.I. I;. TURSAGE. ADNISISTRATOK 1'. T .  A. OF 1.115; EST-~TE or T. .J. WO1;TII- 
IS(:TC)N ASD S E W  .XhlSTI~:liI)hlZI CASU.IT.TT (X>lIP.\SY, axn J .  It. 
TUI<SAC~IT, A ~ M I S I ~ T R A T O R  O F  TIIF. ESTATE 01.' 1'. .J. TTOItTHISGTOS, r .  
s .  J. IVOI~THISOTOS. a. \-. W ~ I ~ T I ~ I S G T O K ,  H. T. n ' o w m s c : T o s .  
STXUI3T WOItTISISC~TON. JIARY >I.\It(+dI~IW 7TOR'CIIIS(~TOS . \ \ I >  

JIRS. I,ESA IT. TTO1;TIIISGTC~S. TYIIIOIV. 

1.  k:sccutors and . I d m i n i s t ~ ~ t r s  C c - Pending cal-cat proc~cwlings, 
csrcntor m a y  op*vate propcrt), or apply to  court 01. clcrli for such 
authorit)-. 

\Vlrvrc :I V ; I Y L X ~  is filwl to a \\.ill t h c ~  csccntor is reqni~etl by statute to 
s~~sl)t 'ntl  ;rll o])erntio~is rclati~lg to the scttlclnent of thc cstate ant1 to 
~tri'serrc tlic l)rol~erty until a d(.cisic~rl of the issue is 1l:ld. ('. S.. 4161. 
;tl~tl ill tlic! o11scrr;tnc.c of the ~ilalirlntc to prwcrrc the ~ t r t r ~ ~ e r r y  tlrc cscvu- 
tor 111;i). olwlxte ant1 n1;lii;lgc the ~rrolwrty in t l ~ c  e s c r c i s ~ ~  of that clegret. 
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of {:arcJ. diligc~ice ant1 liontlsty ~ r l ~ i c h  he  \roultl esercise in the  managtxmcllt 
of his own property, or h r  1nn7 insti tute n civil action in which a11 1rt'l'- 
sons Ilnriny a n  in terwt  a r e  n~nclc pnr t iw m ~ d  rcyuest the court in i ts  
(quit)-  jurisdiction to authorize sni.h o~~er : r t ion ,  or he  may al11)lg to t l l~l  
clcrli jn his ~ ) r c ~ b n t c  jurisdiction for such niitl~orizntion. 

2. Clerks of Court C c-Clerk has probate jurisdiction to hear and deter- 
mine petition by executor for power to operate estate. 

Altlitrngl~ tlic clerlts of tlie Superior courts h n r e  no equity jurisclictio~i, 
111~)- a r e  giycii 1iroliatc. jurisiliction. C. S., 923, an11 in tlie t!sercise of their  
1,rollntc jurisdiction they may hear 2nd rule on :I lietition of :In esccutor  
f ~ : r  :~ntl~oriz:l t ion to o11c'r:rte thc c?,t;ltr's f a rms  to ])rclserre the 1)roperty 
l~c~r~dinl :  the  tlete~lminntic~n of caveat 1)roceetliiigs. 



540 I N  T H E  SUPREME COURT. [201 

On 22 Novcmber, 1920, tlie administrator filed a pc~tition \\it11 the 
clerk of the Superior Court setting out in substance that a caveat had 
been filed to tlie nil1 and that  the cause cc~uld not be ward  for some- 
time. Whrreupon tlie admir~istrator requested an order perlnitting him 
to operate tlie farms for tlie year 1929, according to tht n~etliods there- 
tofore used by the testator. H e  further requeste(1 that the court permit 
him to make advances to sucli tenants as could not fulnisli tlicinselves 
and to purchase such additional farniilig iniplcmentc and tcalns as 
might be rmsonably necessary for the proper cultivation of the farms. 
The clerk, after hear i i~g tlic petition, found "that it woull  be for tlic best 
juterest of said estatc to permit said administrator t2 relit tlie real 
(,state privately, arid on shares, and furnish tlie tenal~ts  as hat1 hccn 
customary in that community, as may nppcar to said admillistrator to 
be to tlie best advantage of said estate." Thereupon thtx clerk i~iatlc an 
order allo\ving the administrator to cultivate the land for the years 
19% ant1 1930, and to make advances to tenants ant1 purclinv s u ~ h  
equi~ineii t  and teams as he found necessary to properly cultivate the 
la~itl.  The order so made by the clerk was duly appro\ ed by tlic resident 
judge of the fifth judicial district. Pursuaiit to the order the admillis- 
trator called in tlie tenants and authorized them to procercl with culti- 
\:iting the land and assured them tliat reasonable advances would he 
matic to those ~vlio \\ere unable to furliisli themselves. 

Tlie year 1929 was a bad crop year ant1 tlie adli i i~~istrator lost 
$11,2i0.35 in the farming operation. Similar orders w > r e  nladc for tho 
y a r  1930, a i ~ d  the operations for this period slio\\-i~I a profit of $224.22. 
111 December, 1930, tlie administrator called a lneetiilg of creditors nlld 
tlie widow and heirs at law. The administrator wlinouni~ed at the nieet- 
i l ~ g  tliat all the personal assets of the estate except $GG3.69 had b c n ~  
cqended .  The creditors demanded that  the estate he clljsed, ant1 thcrr- 
up011 011 5 December, 1930, the administrator instituted a special pro- 
wcdilig to sell land to makc assets. I n  this proceetiirig t h ~  \vidon tr~itl 
heirs at law filed an auswer denyii~g the right of the adnii~iistrator to 
<ell lands until the persolla1 estate proprrly applied, should provcl in- 
.uficicnt. The proceeding was tlicn trausfcrred to the ci iil  i s s l l~  clock~t ,  
and 011 l i  Marcall, 1931, certain crcditors i~istituted a iui t  ngaii~qt the 
atlniinistrator and' his surety, seeking to reco\er the losscs ilic~urretl hy 
tlie atlniil~istrator in operating tllc farm, elainiing that sucli operatioil 
cwnstitutecl u clcoasfulslf. The suits \vcrc coi~aolitlated :mtl rcfrrretl to 
Honorable L). H. Bland, referee. Tlie rrferce heard tl c c \ i t le l ic~~ ant1 
filctl a comprche~isive report dealing with d l  phases of the adl~liuistra- 
tioil. H e  found tliat the tillable land was sufficient to 1ri:iintain n thirty- 
horse crop, although no illore than tnenty-five teams n w e  n.orkec1 
tliereou, and that the nidon and heirs at law knew of the operation of 
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the farms and consented thereto. H e  further found with reference to  
the administration: "There is no suggestion of bad fai th 011 his part 
in the evidence, However, your referee cannot escape the conclusioii that  
authority to carry on the business of a decedent is a matter that calls 
for the exercise bf the general equity jurisdiction with all interested 
parties before the court. The  clerk has no equity jurisdiction except 
such as is expressly prescribed by statute. Your referee is unable to 
find any statute authorizing the clerk to make such orders." 

The referee held that the administrator was liable personally for 
losses sustained in operating the farm during the year 1929, amounting 
to $11,270.35. Exceptions were filed by both parties and were heard 
by the tr ial  judge, who was of the opinion that the administrator was 
liable personally for the following items, to wi t :  (1 )  loss in operating 
the farm for the year 1929, $11,270.35; (2)  amounts expended for new 
equipment, teams, etc., $2,096.92 ; ( 3 )  value of personal property con- 
sisting of mules, household and kitchen furniture, etc., amounting to 
$4,346.49. The actual value of this property was not fixed and it was 
ordered that  this value be determined by a jury, and that  the adminis- 
trator be charged with such value so fixed. 

From the judgment so rendered the administrator and his bonds ma^^ 
appealed. 

1V. A. Lucas and Albion Dunn for plaintifs. 
F. G. James d Son and L. I. Moore for Turnage, administrator, a n d  

Sew Amsterdam Casualty Insurance Company. 

BROGDEK, J. When Worthington died in September, 1928, and the 
defendant qualified as administrator in the following October, what was 
the status of the estate? 

There were two farms in a high state of cultivation, containing 947 
acres, apparently prorided with a number of tenant houses and a 
number of tenants actually lived upon the land. There were eighteel1 
mules and a variety of farming equipment. The administrator could not 
sell the property because a caveat had been filed to the will and C. S., 
4161, spoke to him in the cold and rigid words of a Public statute and 
said: "Suspend all further proceedings in relation to the estate except 
the preservation of the property and the collection of debts and the 
payment of all taxes and debts that  are a lien upon the property of 
decedent as may be allowed by order of the clerk of the Superior Court 
until a decision of the issue is had." Thus "preservation of the property 
. . . until a decision of the issue is had" was the mandate of the 
Inn-. Was the land to be "preserred" by abandoning it to the swift 
erosion of v ind  and weather pending the uncertain outcome of litiga- 



j42 I N  T H E  SUPRENE COURT. [204 

HARDY A 3 D  CO. V .  TURXAGE A N D  TURNAGE 2). WORTHINGTON. 

tion Z Were  the  mules to  starve or become worthless f o r  lack of care 
:ind fee t l i~ lg?  W a s  tlie f a r m  equipment to be exposed to depreciation 
~ l l t l  ~ O S S  ? 

1 1 1  discharging tlie percniptory d u t y  of "preser ra t io~  . . . unt i l  
;I tlecisio~l of the  issue" three roads were onen:  

F i r s t ,  the  administrator  could rely upon the ancient principle long 
tlcclnrcd and  l o ~ g  prel-ailing tha t  a n  administrator  o r  executor is re- 
quired to esercise tha t  dcgrecl of care, diligence and  llonesty which a 
] )~u t lc i l t  and faitllful inall would use ill the malingen ent  of his ow11 
property, antl while so acting, losses to the estate, hcwcver grievous, 
Iinpose no personal liability. T h e  books a re  not lacking in concrete 
il1ustr:ition of this  s o u ~ l d  antl salutary staiidartl. F o r  c w m p l e ,  a n  atl- 
i i l i i~is t rator  can spend money to conditioil r a w  mater ials  o r  commodities 
-o as to nlnkc tliern more salable. TT'ltifley 1.. L 1 l e z a n d e ~ ,  73 S. C., 444. 

,\gaill, lie call pay  out Irloncly to keep in force a life insurance policy 
scoul.i~lg a iiote due  tlie estate, although the estate suffers a loss thereby. 
O ~ s e r t n n ~ l  e. L a n r c v ,  137 K. C., 544, 73 S. E., 192. 111 this case the  
('01u.t s a i d :  " I t  is t rue tha t  this turned out a loss to the estate. B u t  it  
is f o u i ~ d  tha t  the administrator  acted i n  good fai th ,  and  it  cannot b(. 
hcltl that  a reasonably prut lel~t  m a n  would h a r e  acted differently u n d t ~  
tllc c.irrumstmices. I t  has  bccn forcibly said by some one tha t  'Our lii~itl- 
higllts arc. better tllail our  foresights.' " Also, where i- "debtor to all 
cstatc, being i n  fai l ing circumstances, the atlministrator niacle a fur ther  
: ~ t l ~  slice ill m o ~ l c y  to him m d  took a mortgage to  secure the eritirc, 
:~niouilt . . . a11c1 the tlebtor became ut ter ly inso l~e i l t ,  and tlie mort- 
gaged 1)roperty was illsuffieiei~t to p a y  the  ent i re  deb t :  H e l d ,  t h a t  the 
:~tlrninistrator was not liable to  t h e  estate f o r  the  lost." Il'or~ence 2.. 

I j a r i t l s o i ~ ,  92 K. C., 437, third headilote. 111 D a c u  1;. Dzcis ,  184  S. C., 
10S, 113 S. E., 613, the adniinistrntor "illstead of proceeding to settle 
the cstate, coutiuued the busiliess of h i s  intestate all> ellgaged i n  farrn-  
ing, mercliaildising, r u n i ~ i ~ ~ g  san-ndls  and  cottoilgiils." .[I] t h a t  case the 
1.c4erer found tha t  the a t l r~ i i i~ i s t ra to r  was chargeable with $1,800.50 for  
feeding mules. Upoil csccptioil the judge clecreecl t h a t  :is the adiniuis- 
t ra to r  '%at1 acted coi~scie~i t iously a i d  hol~est ly ,  a t  considerable sacrifice 
of his personal iiiterest a i d  vi t l lout  gain to himself, am1 tliat tlie estate 
i~r~lef i te t l  by his  ad i~~i l l i s t ra t io i i ,  doth filld antl adjudge tliat the  dc- 
fcnt1:ints a r c  ~ o t  liable to the plaintifis." Upon appeal  to tlic Supreille 
Court  tlie point was ni:~de tha t  tlic t r i a l  judge had overruled the referee 
with respect to the iteni of fcedi~ig,  ailtl tllr Cour t  sai l l :  " S o  specific 
nllusio~l is imtle  to this  itcrii ill the adniinistration accoullt of $1,809.60 
for  feeding the niulcs, a d  t h e  is no fintliug, and  certai.i ly no adequate 
s tatcnle~l t  of the facts  to sustain t h e  judgment, or to enable us properly 
to rollsitler and  pass up011 it." T h e  op in io~l  of tlie S u p r e n ~ e  Court  
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coilcludes as  f o l l o w  : "The judgmcnt will be set nside, nliicll will I(>n\-c. 
:lie report of the  rcfcree before the court fo r  its fur t l ier  co i~s idcra t io~i ,  
but with special referelice to tlie item of $1,509.50 for  f e e t l i ~ ~ g  tlic 11111lc1*, 
about which the  judge 11 iq  adopt  the referee's fintliiigs of fact ,  a ~ l t l  11i. 
~onclusiol i  of 1 a ~ v  in favor  of the plaintiffs, or lie m a y  reverse or modify 
the same and  find the facts  himself, or take such other a c t i o ~ ~  :rs I I I L I ~  

coilform to tlic course and practice of the court." I t  is signifiva~it t h t  
no point n.as made of tlie r ight  of tlie :~dnl i i~ i s t ra to r  to co l~ t i~ iuc>  tllc~ 
busincsq, a ~ i d  the Court  cspresslg r e c o p i z e s  the riglit of all ac lmi~i i s t r>~-  
tor to feed and  care fo r  livestock u i ~ d e r  proper circunmtauces. 

Second, the a t l ~ n i i ~ i s t r n t o r  might  have instituted a c i r i l  :~c.tioli ill tht3 
Superior  Court  briiigiilg i n  all  creditors, resitlei~t and ~ r o i w c s i d c ~ ~ t ,  if 
any, a11d requested a duly constituted court of equity to permit Iiim to 
feed the  livestoclr aiitl take care of the  f a r m  or preserve t h e  propcrty 
"until  a tlecisioii of the issue is liad." T h e  delay i ~ i c i d e l ~ t  to s u c l ~  ;I 
proceeding would h a w  been fatal .  Certainly, the mules would Iiave bcr11 
dead before a court of equity could h a r e  acted according to tlic u w a l  
course and  nractice. N o  tenants  would have been a ~ a i l a b l e  clvcll if thcl 
pcrmissio~i  had  bee11 granted because a t  tha t  srasoil of the  year it n a *  
csscntial fo r  men to k n o v  promptly vl le thcr  t h y  werp going to makc. 
a crop or not. 

Th i rd ,  11c could h a r e  npplied by petition to tlir  clerk of tlic Supor io~ .  
Court  and i ~ ~ v o l t e d  the probate jurisilictio~i of the court,  nliicll is clirc'rt 
and summary.  

T h e  ac lmi~~is t ra to r  chose to follow the r l~ i r t l  road. O n  2 2  X o ~ - c m ~ l ) c ~ .  
1928, lie filed a petition for  permission to rent  the  land for  the year 

hy the testator.  -1fter l l ea r i i~g  the  petition the  ttutllority was pra~ittvl 
mld the  order so made n a s  approved hy tlie proper judge of tllc, Sulwrior  
( 'ourt.  ,\?ting up011 ~11(.11 autliority, the adi i i i i~is t rator  l)roc.c.c~lc,tl to 
c~ultivatc tllc 1:111d and to usc the stock and to vurchasc other tools a ~ i t l  
t~q i i ipmei~ t  ilccessary for  the careful and p r u d c ~ i t  p r o s e c u t i o ~ ~  of tht. 
u~ l t l e r tak i i~g .  IIc called a i n c e t i ~ ~ g  of al l  the t e i ~ a n t s  n11t1 laid 11;s 1)1:111 
before tlic~ii,  iiiforniing tlicm that  Ile desired a t e n a ~ l t  wlio coultl do so. 
to furllish l i i n w l f .  nut1 as  ail a id to tha t  e ~ ~ d ,  lie would reloaw tli:. 
tcnnnt's portioii of the crop, but could not release the estate's portioil 
of such crops. Tlic supplies furnislled n ere purcliasetl f rom a corlmra- 
tion of nhicli  the admiuistrator  was i~resideiit  and  the  referee find, a >  a 
fact i i t l ~ n t  the amount charged a t  this store, ul ie ther  as ad\-a~~c 'cs  to - 
t c n a ~ i t s  o r  supplies fo r  the fa rm,  was tlie price generally pre\-ailii~g in 
d ie  community, the e ~ - i d e i ~ c e  sllowing no instance of escessi~.e c.liargc>. 
and said administrator  tlirccted that  upon settlenient a d i s c o u ~ ~ t  of f i ~ c '  
per cent be al lonrd.  wllicli n a p  i l o ~ ~ c . "  T h e  rcferee fur t l icr  f o u ~ l ( l  t11:1t 
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"due to the excessive rains which began in May arid continued with ouly 
slight interruptions for a period of about six weeks, practically all crops 
were a failure. A number of farmers of this localitv were examiried 
a t  the hearing before your referee ant1 mitl~out excepticm, testified that 
the farliiing operations for tliis year resulted in a loss to them." I t  was 
furtlier found that  tlie loss resulting from cultivatin,; the land and 
feeding the stock for the year 1029, amounted to $11,270.35, and thc 
jutignlents of both the referee and the trial judge iinpostd tliis loss upon 
the administrator personally. Similar orders and decrees were secured 
11. tlic administrator for operating the farms during the year 1930, 
Lut dcspite depression and unfavorable crop conditions, such operations 
resulted in a profit of $224.22. I t  is also significant t1i:it creditors fiud 
uo fault wit11 this opcratioli and the said profit is ac tudly  turned into 
tlie estate as  an asset. 

This loss is imposed upon the administrator personally upon the 
theory that tlie orders of the clerk, approved by the proper Superior 
Court judge, were wholly void. The  major reasons given for sucli con- 
clusion a re :  First, that an atliniuistrator cannot create> a posthumous 
dcbt, enforcible against tlie estate of decedent. This is a well established - 
principle, but has no application to tliis ease. The  administrator did 
not uiitlertake to ho r ro \~  nloliey or create a debt to carry on the opera- 
tion, but used the funds belonging to tlie estate for sucli purpose. 

Secolid, that the c l ~ r k  of tlie Superior Court has no equitable juris- 
tliction. 

This principle is also well established and conceded. However, tlie 
clcrk of the Superior Court, under the Inn, has an original and iude- - 

peudcnt jurisdiction in matters of administration, w l i e th t~  sucli be called 
cq~litable, legal or otlier\vise. Mordecai in his Law Lect Ires, Volume 2, 
page 1190, says: "That the clerk in tlie exercise of his probate juris- 
diction is an  independent tribunal of original jurisdic ion is settled." 
Furthermore, in Pegram v. d r m f r o n g ,  52 X. C., 328, this Court said:  
"The probate court confessedly had jurisdiction of tlie suit of a creditor 
to compel an adnlinistrator to account, and to direct tho application of 
the assets to the debts of the estate, and clearly had jurisdiction of tlic, 
matters in this action." Of course, the Superior Court has concurrelit 
jurisdictioll, and such was expressly recognized aud a p p l i d  in the ease of 
I H  rc E s t a f e  of T17righf, 200 K. C., 680, 158 S.  E., 192. While the office of 
probate judge, which was formerly set up  in the Coristitution of 1868, 
Article IT, sectior~s 16  arid 17,  has been abolished, the jurisdiction of 
tlie probate court, as a separate entity, has been retained. Thus C. S., 
925, declares that  "the duties heretofore pertaining to clerks of the 
Superior Court as judges of probate shall he performeti by tlle clerks 
of tlie Superior Court as clerks of said court," etc. The  performance of 
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a judicial act ~ ~ e r e s s a r i l y  implies a court nit11 both jurisdiction ant1 tlis- 
c re t io~ i  to hear  and rule. 

T ~ I C L - r  is a n  i tem of $2,096.92 classified by  the referee a s  g roup  6. 
T h v  i t cmi  consisted of expenses illcurred ill iiinrkctiilg the crop of 
192s. ant1 the price of certain inules and equipment purcliased by  thc 
at l ini i i i~trntor  fo r  cultivating the  f a r m  i n  1920 i n  accorda~ice mitli the 
ordcrs lwrctofore referred to. T h e  t r i a l  judge cliargecl the admillistrator 
persoiurll  with tlie payment  of these items. Howerer ,  f o r  the  rc:tsons 
heretofore set out ill this opiliion, this  rul ing v a s  erroneous. 

There  is also nil i tem of $4,046.49, c o w r i n g  the  value of certain per- 
w n a l  p r o p r t y  nhich the admillistrator rrcei\ctl, :l portion of wliich, zrt 
least, \ \ a s  used by  the a d i n i ~ ~ i s t r a t o r  ill cultivating the  farms.  I f  t h e  
ntlrnini.trator liacl the riglit to  use a n y  of the  personal property ill 
prosecuting the fa rming  operations under  orders of tlie probate court,  
v r r t a i d y  he cz~unot be chargeable u it11 the T nluc of iuch property q o  

used. 
Tlierc~ is  no proof that  tlie administrator  failed tu exercise good fa i th  

or ordiliary b ~ ~ s i i i e s s  pruclence ill prosecuting the farrning operations or 
I r i  u s i l ~ g  lir estock ant1 f:lrnling equipr l~e i~ t  fo r  such purpose. Xnnifest ly  
tlie administrator  ellgaged i n  such untlertnlrirlg a t  his  peril  mid a t  tl ir  
peril  of his  bondsman;  but when it is  e~talrlislied tha t  iucli acts n e r c  
liot on l j  donc i n  the esrrcisc of good fai th ,  but i l l  tlie fur t l ier  exercise of 
ortli~i:iry husincss prudencr, and  i n  addition, ill conforliiity wit11 a n  order 
of the 1)robate court, nypro~ec l  by tlie proper judge of the Superior  
Court,  i t  cannot be held tha t  lie incurred personal liability ar is ing fro111 
1o.se.i sustaiiled tlirougli the vicissitutlcs of tlic seasons and the ullcer- 
t a i l~ t ic -  of the rr eather. 

nt,\ (Tsctl. 

STATE v. P. Q. MOORE A K D  J. J .  FUR1.OXG 

(Filed 19 April, 1933.) 

1. Indictnlent C c-Indictment will not be quashed for admission of 
incompetent evidence if there was competent eridence before grand 
jury. 

TYllc~re it appears that some of the witnesses before the grand jury 
were qualified a11d some disqualified, or some of tlie testitnolly was 
c.omlwtel~t itlid some incc;ml~etent, the courts will not go into the barren 
inquiry of how far  eridence n-hich was incompetent or witnesses who were 
tlisqunlified contributed to the findings of a true bill, and defendant's 
~uotion to quash will not he allowed unless all the ~r i tn~ss ' s  were dis- 
qualified or nl[ the critlence was iticom1)~tent. 
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2. Blackmail B d-Evidence of guilt of violation of C. S., 4291, lleltl 
sufficient to overrule defendants' motions of nonsuit. 

I n  this l~rosecution for sending letters through the 'C'nited States mail 
tlrmnndii~g that  large sums of money be placed in an e n r e l o ~ e  addrc,ssetl 
to ;I fictitious persoil and left a t  a rer ta i~l  filling s ta t im in violatitnl of 
C. S., 4201, the evidence of the guilt of both defe11dant:i is held sntfic~itwt 
to bc submitted to the jury. 

STACY, C. .J., took no pnrt in the tlerisioii o f  this vast‘. 
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tion. tllrcatening deatli or serious bodily liarm to 11erself alid other 
incnibers of her family, all with intent to extort or gain from the saitl 
Yrs .  J. I<. Wise, the said sums of money, against the form of the statute 
i l l  F U C ~  case made and p ro~ ided ,  and. against the peace and dignity of 
the State." 

011 the back of this bill of indictment there were endorsed the names 
of thirty-four persons as witnesses for tlie State. 11 check against each 
of these names indicated, as shown by an endorsement by the foreman 
of the grand jury, that each of these witnesses had been sworn by the 
foreman and had testified before the grand jury. 

Before the indictn~ent v-as read, and before the defendants or either 
of tlieni hat1 otlierwise pleaded tlicreto, and before the jury liad beell 
v lwt t t l  ;111d riiipa~~eletl for tlie trial of the action, the defendant, 1'. Q. 
Moore, n.110 n a s  preseilt in court, filed his plea in abatement, and motion 
to quash tlie indictment, which was in vritilig and is as follows : 

"Sow comes the defendant, P. Q. Xoore, through his counsel, L. Clay- 
ton G r m t  and Aaron Goldberg, a i d  moves the court that he be permitted 
to file his plea ill bar before pleading, and to have the same disposed of 
:~ecortling to law, that  is :  

This defendant, P. Q. Moore, avers that  the bill of indictment ill this 
cause returned by the grand jury was, according to his information and 
belief, obtained by the readil~g before said grand jury while col~sidering 
said bill, the stenographic notes as transcribed and read by the court 
reporter of the testimony of John J. Furlong, codefendant of the saitl 
P. Q. Moore, before Honorable H .  A. Grady, judge sitting as a com- 
mitting magistrate on the preliminary hearing of this cause. 

Wh~re fo re ,  this defendant avers that  tlie bill of indictment was ob- 
rainctl by improper and iucompetent testimony, and that  being predi- 
cated upon incompetent testimony as aforesaid, that  such fact does bar 
the further prosecution under said bill of indictment, and that this 
plea is a complete bar to tliis action. 

Wherefore, the defendant, P. Q. Noore, prays that  tliis plea be ac- 
crptetl and adjudged a bar to further prosecutio~i of tliis cause u t ~ t l ( ~  
said indictment." 

Tlic niotio~i v as or-cr~uled, a d  the defendant escepted. 
Before the iiidictment was read, and before the defendants or either 

of then1 hat1 otliernisc pleaded thereto, and before the jury liad bee11 
wlcctwl ant1 enipancled f o r  the trial of the actiou, tlie d r f ~ u d a n t ,  Jolill J. 
Furlong, wlio was present in court, filed his plea in abatement, and 
nlotiol~ to cluash the indictment, which was in writing and is as follows: 

"Sow comes the defendant, John  J. Furlong, and through his counsel, 
Herbert NcClammy and John A. Stevens, offers this plea in abatement, 
and moves the court to quash the indictment in this actiou, upon the 
follo~ring grounds : 
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1. Tha t  the bill of indictment in this cause was fouiitl u p m  in- 
competent a d  disqualified testimony, to wit : 

Tlie declaration of Jolln J. Furlong give11 at tlie liearing beforc 
Honorable Henry  ,\. Grady, sitting as committing magistrate, and stated 
beforc the grand jury 1)y Dwight McEwen, court stmograplier. 

2. A i d  defcndal~t further snbmits to this Honorable Court that under 
the law of Sort11 Carolilia, nliere there are t ~ o  defentlai~ts 011 trial, n 
bill of i n t l i c t n ~ ~ ~ n t  railnot br fouild hy the testimoily o' onc of tlic de- 
fendants against the otlicr, and that this prii~ciple is especially applicable 
to a case like this when the testimony of one defendant is recited by a 
stenographer who took the notes of such testimony." 

The motion was overruled, and the defendant excepted. 
After the pleas autl inotioiis of tlie defendants had been o\errulctl, 

the court a t  tlie request of couiiscl for each of the (lefeiidants, clirccted 
Dwight McEwen, the court reporter, to furnish to :ounsel for the 
record a statemelit of what transpired before the granc jury, ~vhile he 
\%as present as a \vitness for the State. This statement appears ill tlie 
record, and is as follo~vs: 

"While I was testifying before the grand jury as a \\itness for the 
State in this action, I Jvas asked if I had the testimony of Mr.  J. J .  
Furlong, taken before his Honor, Henry A. Grady, juclge, sitting as a 
magistrate, in the preliminary hearing. I replied that  Mr.  Furloilg, 
upon the advice of his counsel, voluntarily tendered hinlself for esami- 
uatioil by the solicitor, and that tlie transcript mllich I tllci~ lleltl ill my 
hands, was a true and accurate transcript of Mr. Eurloi~g's  testimony 
given a t  the preliminary hearing, under oath, and b r  iue personally 
transcribed. I was asked whether or not it was admissible as ev~deiice. 
I rrplied that I \ \as  a witness bcforc the g a u d  jury ul tler a subpa.~ia, 
and had no authority to offer any legal advice, and noultl not attempt 
to (lo so. I suggested that the solicitor or the judge v as available to 
:idvise the grand jury. I was then instructed by the foremail to read 
to tlie grand jury the evidence of Mr. J. J. Furlong, .~l l icl i  I did. I 
also read portions of the evidence of other \vitnesses at ihe prel imii~ary 
liearing before Judge Grady. I did this under tlie ii~structions of the 
foreman of the grand jury. 

1 had the evitleiice take11 a t  the prcli~niiiary hearing TI it11 me \\lien I 
1ieiit before tlic grillid jury, u n d ~ r  a subpcciia, as a nitiiess for t l ~ e  State. 
1 took tlie evidel~ce n it11 me under tlie iiistructioiis of the solicitor." 

After their pleas ill abatenielit, a11d tlieir  notions to qntisli the i~i(lict- 
~nen t ,  oil the grou~lcls stated tliereiu, had bwli overruled hy tlic court,  
?ach of the tlefendmts entered a plea of "Sot  Guilty," r nd the trial of 
tlie issues raised by t h e  pleas proceecled. 

The evidcncc a t  tlie trial shelved that t no  letters n c  .e d c l i ~  cretl by 
Enited States lnail carriers, one on or about 30 May, ai ld the other oil 
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or about 9 June,  1932, a t  the home of Xrs .  J. K. Wise, in the city of 
Wilmington, R. C. Both letters were in envelopes addressed in type- 
writing to Mrs. Wise, and had been received in the mail a t  the Vnited 
States postoffice in Wilmington, and there delivered to the carriers whose 
routes in the city included the home of Mrs. Wise. The  letters were 
typewritten, and directed Mrs. Wise to place large sums of moneg-one, 
$25,000, and the other $20,000-in packages addressed to Captain Ray- 
nee, and to deliver said packages to R. L. Johnson a t  his filling station, 
located on a public highway in New Hanover County, about seven miles 
from Wilmington. Each letter contained threats of death or serious 
bodily harm to Mrs. Wise or to members of her family, if she did not 
comply with the directions contained in the letters. These directions 
were specific and in great detail. Mrs. Wise was warned not to com- 
municate or attempt to communicate with the police or with friends in 
an effort to discover or apprehend the writers of the letters. She  was 
warned of the fa te  of the Lindbergh baby, whose parents had disobeyed 
instructions, and sought the aid of the p,olice i11 their efforts to find 
their baby, without paying the ransom demanded by its abductors. Mrs. 
Wise received these letters and promptly consulted her attorney ant1 a 
friend, to whom she delivered the letters. The  matter was reported to 
the sheriff of New Hanover County, who a t  once began an official in- 
wstigation. Both the letters were identified, and offered in eridence by 
the State. 

,\ package was prepared and addressed to Captain Ma1 Raynee and 
on or about 11 June,  1932, delivered to R. L. Johnson at his filling 
station as  directed in the letters received by Mrs. Wise. This package 
did not contain either of the large sums of money demanded i11 the 
letters, but did contain money. During the morning of 15  June,  1936, 
:ome person who gave his name as "Willie Wilson," called R. I;. John- 
son, at his filling station, by telephone, and asked if he had a package 
for Captain Raynee. Upon being informed by Mr.  Johnson that there 
was a package a t  the filling station for Captain Raynee, this person 
requested Mr.  Johnson to take good care of the package, saying that 
lie would call for it during the afternoon or the next morning. 

About two hours after the telephone conversation, in nliicll the per- 
sou who had called Mr. Johnson was informed by him that  tliere was a 
package a t  the filling station for Captain Raynee, William Bennett, 
:I Segro ,  who is a resident of the city of Wilinington, called at the filling 
station and presented to Mr. Johnson a note. This note was typewritten, 
was addressed to "Mr. Johnson," and was sigi~ed ('Captain Raynce." The 
note, which was offered in evidence by the State, is as follows: "Send 
the package for me by bearer. Enclosed find fire dollars for your 
troublc. There will be more later." Nr. Johnson retaincd the fire 
dollars which was enclosed with the note, and deliwred the package to 
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TVilli:i~ii Bennett, \ilia left the filling station a t  once driving i11 the 
clircctio~l of Wilmi~lgtoii. After liis return to Willlington he was 
:rrrwtctl. The  package had been delivered to him by 31 r. Johnson, waq 
found by the officers in his  home. 

There r a s  evidence tending to sliow tliat the note wliich was de- 
lircrctl to Mr. John.011 a t  the filling station mas clelivrred to William 
Dennett, in Wilmi~lgtolr, by the defendant, John  J. Furlong, in the 
lnwcnce of the defendant, P. Q. hloore; tliat thc note was mritteli on the 
salnc t y p c ~ r i t e r  as that 011 u l~ ic l i  the lctters received by Mrs. Wise were 
w i t t e n  : and that  botli the letters and the note werc written on a type- 
writer in tlie office of the defendant, P. Q. hloore. Thtmrc was also evi- 
tlci~ce tending to sliow that tlic defendants \wre and had been for many 
years resideiits of the city of Tilmington,  and close and intimate friendq. 
They ncrc  togctlicr during the morning of 15 June ,  1032, and from 
time to time during the day. The defendant, P. Q. Moore, gave to thc 
clefcndant, John J .  Furlong, tlie money which the latter gave to Wil- 
liam Bennett a t  the time he dcli~cretl  to him the note rdtlresscd to Mr. 
Johnson. 

Tlic tlcfciitla~~t, Jolni J .  Furlmig, as a witness in his own hehnlf, 
testified tliat the tlefendnnt, P. Q. Moore, gave him the note and thr  
11101ic.y vliicli he  ga l e  to William Bennett. This defendant dellietl that 
11c Iiad vr i t ten  or caused to be xr i t ten  the letters received hy Mrs. Wise, 
nut1 testified tliat lie did not knov the contents of tlic said letters or 
of thc ~ ~ o t c  \\hie11 he t lcl i~ t red to William I3rllnctt, :lt the‘ iwptaqt of tl~c> 
dcfei~tlailt, P. Q. Moore. 

The  tlcfe~idniit, P. Q. Moore, as a nitness on his own behalf, denied 
that I IP  liad g i r c i ~  to the defendant, Jolin J. Furloug, tlit note nliicli tlw 
l a t t c ~  had tlelircrctl to Wi1li:m Bennett. I[c testified that he liad not 
nri t teu or caused to he written tlie letters nliich were received by Mrs. 
T i sc .  or tlic i~o tc  ~rliicli w a ~  deli\ cwd by William Bennett to R. L. Jo111i- 
son. : ~ t  the filli~ig station. 

*it tlicl cslo.je of all the e~idence ,  cnch dcfei~dant 111o\ed for judgmellt 
:I. of ~ io~isui t .  Tlic motious were denied, and botli dcfelrtlants c~xcepted. ,. I I i c w  a. a T crtlict of guilty as to earli drf(wda~lt ,  I\ it1 a r rc~oi i in~c~~~t l :~-  
ti011 I)? tlio j ~ i r y  to tlic court of nirrcy. 

From juclgment that  the tlefe~idants he collfincd in thc~ State's prlsoil. 
r l ~ e  defendant, I?. (3. Moorc, for a term of three years, and thc dofendant, 
lJoll~l J .  F ~ ~ r l o ~ t g ,  for a t ( l r~ i i  of t vo  years. lmth dcfentla~its ap1)ealetl to 
the Suprcnic Court. 

A 1 f f u ~ . ~ ~ c ~ ! j - G ~ ~ ~ c r n l  L I ~ . ~ i r n n ~ c f f  a n d  L l s s i s t a n f  B f t o v r z r ~ j c - ( ; r ~ ~ c ~ ~ c ~ l  ,Srtrrrcil 
ond  S17cr fo r  t h e  S t a f c .  

I,. C'lrcytnl~ G'~vnf a n d  . luron G o l d b e ~ y  for r l c f endun f ,  N o o r c .  
1Lrrbo.f J I ~ C l a ~ n n z y  a n d  J o h n  -1. S f c v c n s  f o r  d c f c n d a n f ,  E'uvlony.  
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THIGPEN V .  IP~SURASCE CO. 

CONNOR, J. The assignments of error on this appeal callnot be sus- 
tained. There was no error in the refusal of the tr ial  court to hear or 
consider the pleas in abatement and the motions to quash the indictment, 
upon the grounds stated therein, although the pleas mere tendered and 
the motions were made in apt  time; nor Jvas there error in the refusal 
of thee court to allow the motions of the defendants a t  the close of all 
the evidence for judgment as of nonsuit, as to each defenda~it. 

I t  is well settled as the law of this State that  when a bill of indict- 
ment has been returned by the grand jury as a true bill, upon testimony 
all of which was incompetent, or upon the testimony of witnesses all 
of b h o m  were disqualified by statute or by some well settled priiiciple of 
law in force in this State, the indictment will be quashed on the motion 
of the defendant made in apt time; but when some of the testimony was 
competent and some incompetent, or some of the witnesses h e a d  by the 
grand jury were qualified and some disqualified, the court will i ~ o t  go 
into the barren inquiry of how fa r  testimony which was incompcteiit 
or witnesses who were disqualified contributed to the finding of the 
t i l l  of iiidictment as a true bill. S. v. Levy, 200 N. C., 586, 158 S. E., 
94; S. v. illitchem, 188 S. C., 608, 125 S. E., 190; S. v. C'oafes, 130 
N. C., 701, 41 S. E., 706. This is the general rule in other jurisdictions. 
31  C. J., 808, and cases cited. 

The  evidence offered a t  the tr ial  was sufficient to support the allega- 
tions in the indictment. I t  tended to show a violation of C. S., 4291, by 
the defendants and was properly submitted to thc jury. The judgment is 
affirmed. C. S., 4173. 

No error. 

STACY, C. J., took no part in the consideratioil or decision of this case. 

AIRS. FLOYE MYRTLE THIGPEN r. JEFFERSOK SSTAXDARU LIFE 
I S S U R A N C E  COMPAIW. 

(Filed 19 April, 1933.) 

1. Trial D a- 

On a motion as of nonsuit the evidence is to be considered in the light 
most favorable to the plaintiff. C. S., 567. 

2. Insurance R c- 

Whether an insured has suffered disability within the meaning of a 
disability clause in a life insurance policy is ordinarily a question for the 
jury, but where facts are admitted which establish that the insured had 
not suffered disability as defined hy the policy the question is for the 
court. 
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3. Same-Action to recover on disability insurance held properly non- 
suited on admission that insured received $40.00 a month as court 
crier. 

In order for an insurer to be liable on a clause in a life insurance 
policy providing for the payment of a certain sum monthly in case the 
insured ~hould  become "wholly and continuously disabled . . . and 
wholly prevented thereby from pursuing any occupaticn whatsoerer for 
remuneration or profit"thc insured must suffer a disibility preventing 
him not only from l~ursning his usual employment but any other regular 
employment, and where in a n  action on the disability ciause the plaintiff 
admits that the insured received $40.00 a month as  court crier during 
the term of the nllrsrd disability, the defendant's motion as  of nonsuit is 
propcrly allowed. 

CIVIL ACTIOT, before Grady, J., a t  J a n u a r y  T e r m ,  1!)33, of PITT. 
0 1 1  I S  -1pri1, 1922, the  dcfenda l~ t  issued to Alexis Lawrence T l i i g p e ~ ~  

its policy of l i fe  insurance for  $2,000, ill which the  plaintiff,  wife of t h c  
insured, was named as  beneficiary. T h e  policy contitined total and 
p c r ~ n a n c n t  disability prorisions, together with a clause waiving tlic 
prcrnium in t h c  event of described disability. T h e  disability clause i n  
rontrorersy is a s  fol lo~vs : "Or t h a t  he  has  been wholly arid continuously 
disablcd by bodily ill juries o r  disease other t h a n  m e n ~ a l ,  and will he 
p e r m a ~ ~ c n t l y ,  c o ~ ~ t i n u o u s l ~  and  wliolly prevcmted tlicrcby f r o m  p u r w i ~ ~ g  
a n y  occupation whatsoever f o r  remunerat ion or  profit." 

Tlic i i ~ s u r c d  died on 1 0  June ,  1932, a t  the age of f fty-tlirce yearb. 
S o  proufs of disability were ever filed and no demand made for  snch 
benefits u l ~ t l l  a f te r  thc  death of the i n s u r d .  T h e  eridence te~~tlecl to 
sliow tha t  about 1 October, 1929, the  deceased suffeietl a strokc of 
paralysis and tha t  his health gradual ly declined. H e  suffered a s e c o ~ ~ t l  
stroke irl Dccrrnber, 1931. T h e  policy of insurance was fount1 a f te r  li i i  
death "in a n  old slictl room i n  a n  old draw(+' where the  deceased k e l ~ t  
some papers. O n  20 February ,  1929, t h e  deceased bor . o w ~ l  f rom tht. 
c l t ~ f c ~ ~ i l a n t  company on said policy the  sum of $318.00 mid cxecutetl 
ant1 delivered a note therefor upon the prescribed form. T h e  plaintiff 
j o i ~ ~ e d  in the execution of the  note. O n  1 8  X a r c h ,  1930, the  insured 
c,secuted a policy lien note upon tlic policy for  $48.00. N e i t h r r  the  
111surcd nor a n y  person for  h i m  pa id  the annua l  premium on the policy 
of insurance matur ing  on 1 8  April,  1930, nor was such premium paitl 
withill the grace period of t h i r t y  days thereafter.  

T h e  dcfe~idan t  alleged tha t  t h e  policy lapsed on 29 May,  1930, by 
reason of fa i lu re  to pay  the premium, and  furtlierniore, iliat licither the 
plaintiff, beneficiary, nor the  ilisurcd had  a t  a n y  t ime given t h e  dcfelltl- 
a n t  a n y  notice of disability a s  provided by the terms oi' the policy. 

T h e  testimony offered by the  plaintiff and  her  witnesses tended to 
show tha t  a f te r  the i ~ i s u r e d  suffered the first stroke of paralysis i n  1929, 



S. C. 1 S P R I N G  T E R M ,  1933. 5 ,; 3 

that he was mentally and physically unable to attei~tl to his farm or 
to do any other nork  n l i a t c ~ e r ,  or to gire notice of disability. The 
pl:rintiff, beneficiary, said:  "Mr. T1iigl)en was not able to look after 
the farm. Kc didn't hare  the strength and didn't l m ~ e  the i n i ~ ~ t l  to do 
:11ryt11ing at all. That's n h y  \ \c  left the farni. T h e n  we mowtl from 
the farm into town my daughter a ~ ~ d  I looked after ercrvthing. . . . 
Hc llad to csecutc n crop lien in 1032, but he ditln't knon ally ~ I I ~ P C  

what lie u a s  doing than anytliing in the norltl. . . . 1 don't knoll 
nhcthrr  he hat1 mind enougli on 1 9  March, 1930, to rcqurst n loan 011 

11ii policy to kccp it in force. (Witneqs is s h o n ~ i  a note for $318.00 
1):ryahlc to tlw tlcfentlni~t, signed by the inwrml a ~ ~ t l  tlic 1)lxintiff.) HP 
=igned it, but ditl~i't k11o1\ \ \ha t  llc \\as signing. That  is my I~usbantl's 
<ignaturc on the paper." Tllc daughter of the insurctl testified : ('H(, 
cainc to Greenrille to l i re  nit11 my h u s h a ~ ~ d  and myself ill January,  
10.32, ant1 111o1et1 back to the farm in  Nay ,  just a little ~vhile before he 
(lied. . . . I didn't kilo\\ that my father had this policy. . . . 
I f  I had known that tliese prorisiol~s existed in this policy, I n ould h a \ c  
made applicatiou for the benefits nhen he firet hecarno aficctcd in 
Octohrr, 1920. . . . I I eg radua l lyg ren  worse all the time. . . . 
Rt. knew me. Kt. didn't h a w  mind enough to t ~ l i  his tenants ~11:l t  to do. 
. . . I attended to the marketing and selling of the tobacco gromn on 
my father's land in 1930 and 1931, because lie n a s  not able to attend 
to it.'' -1 brotller of the irisured said : ('I knox that nly brotlicr did not 
hare  sufficient mental capacity on a l~t l  after 18 April, 1031, up until his 
dcatli, to know and untlerstand tlie provisions in this insurance policy 
and its scope and effect, or he would certainly hare  collected it." A 
physician, testifying for the plaintiff, said that  he saw the i l~surrd  in 
October, 1919, "and that  a t  tlie time he had high bIooc1 prcs~urc .  ;L 
c.lironic Bright's disease, and hardening of the arterieq. . . . I 
knew that his I ocation  as farming. H i s  physical conditio~i \\ oultl 
certainly h a l e  pre~eutetl  him from taking any part in the work on the 
farm. Mr.  Thigpen's condition, as I found it,  p r e ~ e ~ i t e i l  liim from 
fitting himself for any other rocation. . . . H e  knew me. H e  told 
me his symptoms, llow his head hurt ,  how he hail dizziness and all the 
sylnptonis, tlie usual symptoms nllich a man with high blood pressure 
and that type of Bright's disease has. . . . He paid m e  in casli. 
I l e  knew a $5.00 bill fro111 a $10.00 bill. From time to time he did pay 
Inc for services rendered. H i s  condition hail changed mentally to some 
extent, and lie had fallen into a sort of fantastical and doil't-carc atti- 
tude." Another physician testified that the insured "hat1 a cerebral 
l~en~orrl iage n11ic.h hail produced a paralysis of tlicl rectus muscle; that  
lic gradually thereafter grew worse in body and mind;  that tlwrcaftcr 
he was unable to follow his rocation and u ~ ~ a h l e  to perform nit11 sub- 
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stantial coiitinuity the duties incident to sueh rocatioii; that lie suffered 
lapse of memory; that liis entire mentality was changctl." 

The undisputed evidence for plaintiff also disclosetl the following 
facts: ( 1 )  T l ~ e  insured served as  tax lister for Uelvoir Township for tlie 
years 1030 and 1931. H e  signed some of the lists, although his wife and 
(laughter testified that they looked over them to see if they were correct 
:111tl frcqut,iitly made cliaiuges tliereiu. (2)  H e  drove an automobile, 
:~lthougli a witi~ess said tliat on one occasion the insured had forgotten 
how to shift the gears. ( 3 )  H e  was a niembw of tlie pu'clic school board 
for at lcabt two years preceding liis drath. (4) He was appointed court 
vriw for tlic eoutlty court on 1 Jauuary ,  1032, and hcltl the position until 
n few days before his death ill June,  1932, and recr4wtl for his services 
:I s a l a v  of $40.00 pcr molltli. There n a s  inuch ev ide~~ce  tlii~t the in- 
sured n 21s not able to prrform the duties of court crier;  tlint frequently 
othcr persolls performed such duties for I l i~n,  although lie was always 
prcsel~t a t  his post of duty. 

There 11 as mucli evidence ill behalf of defendant from pl~ysicians and 
neighbors tentli~ig to show that the insured n a s  an intelligent mall and 
ahltl to carry 011 c l o ~ ~ v r r s a t i o ~ ~  about the gcnernl l iappcii i~~gs of the day. 
W i t l ~ w w s  11 cre offered, nlio testified that  they had listed taxes whilc 
the tlcwased was tax lister, a i d  that  he attended meetiii<;s of the school 
l~oartl,  t l i y u s s i ~ ~ g  ~vi t l l  othcr mcnlbers theroof matters rclating to tlic 
scliool. ,\. fnriner and ~ninistcr  and neighbor of deceased testified that 
the i ~ ~ s u r e t l  nttei~tled the meetings of the scliool board in 1931, and took 
part ill ( l iwu~s io l~s  1-clati11g to tlie election of the priiicipal of the school 
ant1 other busi~iess i~iattcrs, alid that  "his inelital c o i ~ d ~  tion seemed to 
bc d l  riglit csccpt his legs, alid he did not look right o ~ t  of his eyes." 

*It tlic collcl~bioli of the evidenre the trial judge euteretl a judgnient 
~f iionsuit and tlie plaintiff appealed. 

Ihcoc.i)o~, J. I f  nn llisurecl rec4ves $40.00 per montli for services 
a s  c+ourt cricr, is he rl~titlctl to recolcr iipoli nil insurauce policy pro- 
1 iding disability in tlie cvclit "that he lias becw wliolly a110 continuously 
tli~11)lctl I,? bodily injuries or distlasc otliw t l ia~l  nicntll,  ant1 will be 
l ) c r l n : ~ ~ ~ e ~ ~ t l y ,  ~ o i i t i n u o ~ s l y ,  and ~ i h o l l y  prevented ther3by from pur-  
sui~rg :my occupation vl~atsoever for rcmulieration or p ro i t  2" Stripping 
tlic l)rol)osition to the boiir, does tlie receipt of $40.00 per month for 
scrvices collptitute an occupation "for remuneration or profit ?" 

Tl~crc  is abulicla~it e~ i t l c~ lce  that the insured, a farrncv, suffered a 
~ t rokv  of p i ~ r a l p i ~  ill 1939, i111tl :I$ a Y C I S I I I ~  tlicreof both his body and 
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~ n i n d  were seriously impaired to such all extent tliat he v a s  wholly 
uiiable to attend to his farm or to perform any physical labor whatso- 
m ~ r .  Although tliere was a sharp conflict in the eridence, notwitlista~id- 
ing upon a judgment of no~isuit, the eridenre for plaintiff must be 
construed in its most favorable light. 

The  interpretation of the meaning of the words in the policy or v-ords 
of like import has produced a  ride diwrgencc of opinion among text- 
writers and courts of last resort. Similar language was construed by 
the Supreme Court of Tennessee in Pacific X u t u a l  L i f e  Insu i~ancc  C'onz- 
pony 1 % .  X c C m r y ,  32 S.  IT. (2il), 1042. The Court said:  '(Tlie phrase 
'total disability' has a well understood meaning in the lan- of i~~surallce.  
I t  does not meall a state of absolute helplessness. The decisions, almost 
without conflict, define tliat conditiori as an inability to do tlie material 
acts necessary to the prosecution of insured'. busiliess or occupation 
(and substantially all tlie material acts) ill (substantially) his usual or 
customary nianner. Cases so holding are too numerous to bc set out." 
See, also, . l I e t ~ o p o l i f a n  L i f e  Insurance Co. v. Lanzberf ,  12s Southern, 
750. The logic of these decisions is tliat such contracts u~idertake to 

u 

insure the usual ant1 cus tomaq  occupation of the policylioltler, or, a t  
least, that the insured sliall at all times be reasonably qualified pliysi- 
cally and melitally to perform the material duties of his p reva t  occupa- 
tion. Courts adopting a different view proceed upon tlie t l ieo~y that 
contracts are made by the parties and not by the judges, and that if 
the words creating or eliminating liability are clear, plain. and mi- 
:imbiguous, thc contract must be enforced according to its terms. 

Notwithstanding the riews of courts in other jurisdictions or tllc 
power and persuasi~encss of the reasoniiig, this Court has spoken upon 
this type of contract. Tliue, a farmer procured a policy, pro~.iding dis- 
a b i l i t ~  benefits in language practically identical wit11 that contained 
in the policy no~v  under consideration. See Lee c. I n s .  Co.,  IS9 S. C., 
338, 129  S .  E., 186. The tr ial  judge charged the jury as follows: "Now, 
you mi11 want to know what is meant by the language in the contract 
'wholly incapacitated and t l i~ reby  permanently and continuously pre- 
r e~ i t ed  from engaging in any arocation whatsoever for remuneration 
or profit' I t  does not mean merely that this disability may incapacitate 
liim from pursuing his usual avocation, from working on his farm with 
his hands, but that  it must i~icapacitate him from engaging in any aroca- 
tion for remulieration or irofi t .  . . . Our courts hold that the act 
shall be in force as it reads and that tlie insured cannot recover because 
totally disabled for his own trade or business, if  he retains health, 
strength and physical ability sufficient for the pursuance of other 
arocatio~is by which he might engage for profit or remuneration," The 
Lee case was subn~itted to the jury, but it is to be noted that tliere was 
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110 evitlel~ce ill the rrcord that  the insured actually rcccxired moliey for 
pcrforii~ing the acts described in  the evideiice. See, aha, Buckner v. 
Ins. Po., 172 S. C., 762, 00 S.  E., 897; B r i ~ ~ s o n  u .  IIU. Co., 195 K. C., 
332, 142 S. E., 1 ;  Xefts  I:. Ins. Co., IDS K. C., 1'37, 151 S .  E., 195; 
fid/ucX. 1 % .  111s. CO., 200 N. C., 642, 158 S. E., 185. Tllc i~~terprctat iolr  
:doptcd hy this ('ourt is supported by the followirg t lc~larat ion in G 
Coolcy's Briefs 011 I ~ ~ e u r a r ~ c e ,  page > X S :  "Tllc, l)rori:ion may limit 
total disability to the inability to carry 0x1 any a11tl all kintls of business. 
Under such :I cl:~usc tlic imuretl must be unable to perfor111 11ot only the 
duties of liis usual occupatiol~, but the tlutiee of ;HIS otllt'r oc~upation." 
See IIut.lcy 1 % .  Ilu~iX~(~r.s Life C'o., 37 A. L. R., 1). 146, a1 d A \ ~ ~ n o t a t i o ~ ~ ;  
~ ~ f e f ~ o p o l i f n n  Life Ins.  ('0. I;. fioz:ella, 31 A. L. R., 1045; No. S'fatc 
Life Ins.  C'o. 1 ' .  Snoii', 47 S. W., 600; ilIc)f~~ol~olifun I18.fe Ins. C'o. v .  
TT'ann, ES S. Mr. (d t l ) ,  196; 111~ I?unt L'. -1:lfnu Life Ills. L'o., 164 S. E. ,  
SS1. 

r 7 I l ~ e  ultiriiate questioi~ is alietlier tlic infirniities ant1 tiisabilities of 
tlic illsuret! wllolly prcvc~itcd him "from pursui l~g ally oc~wpatioli what- 
socwr for rcriiui~cnrtioi~ or profit." Must such a questio I be submitted 
to a jury, or up011 admittctl facts, is it a questimi of l t ~ w  for tlic court 2 
Ortlil~arily, sucli qucstioiis must be submitted to :I jury, but in tlic case 
a t  bar it is adn~ittc~tl that from Janua ry  until Juue, a few days prior 
to his deat l~ ,  the illsurcd rcccived $40.00 per mon t l~  as c o ~ n p c ~ ~ s a t i o ~ ~  for 
11is scr~irses as cLourt caritlr for tlie county court of l'itt L'oc~lty. I t  is truca 
that p l~ys i ic ia~~s  a11d l i ~ i ~ i ~ y  other promillent citizelis of 11w corr~niuuity 
tcdf ied  that the i l~sured was neither pl~ysically lior iliel~tnlly c:tpablc of 
,!iscl~argii~g suc.11 duties. Sewrtlieless it is beyond qumtion that the 
scrvices of the court crier wcrc satisfactory to the public autlioritic>s, 
Lecause tllcy actually paid him his moiitlily stipeiicl of $4-0.00. The l a x  
is desig~ictl to be a practical science, :in11 it would seem lnilliifest that 
x plain, e~c'ryclay fact, ul ico~~trorerted :iml establislictl, ought not to be 
overtliron.11 by tlic vagaries of opinion or by scielitific spec:ulatiol~. 

A sonie\vliat similar situation developed ill the case of Hickman 1; .  

1,ifc Ins.  C'o., 164 S. E., S7S. The physiciali testified t11;it the plaintiff 
h d  Iiigli blootl l)rcssurc, a clirouic kidl~ey coiiclitioii, al~tl  :i nervousliess 
;~ttr ibutablc to lligli blood pressure. F u r t l ~ e r l ~ ~ o r c ,  she had pellagra a i~t l  
myocarclitis. Tlic physician also testified tli:\t she was totally disabled. 
However, the eridciiw disclosed that  the iilsurccl colitinuctl to work ill 
tlie mill i i i t~r~ni t te i i t ly  for several years tlierwfter. The :ioutli Caroliua 
Court, referring to the testimony of the physicial~, said:  ('&mctly what 
he nica~lt  by that  expressiori is  lot clcar. The Court viill assumc, ill 
the face of certain pl~ysical facts, tlint he did not iliteiid to i n ~ p l y  that 
>.he \\.as reduced to a state of utter helpless~less; he clearly liad ill mind 
son~t. lms strict sta~idartl of total disability. I f  lie mean-:, liowerer, tlie 
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language used to h a w  the significance given to the  expression 'total 
p e r n i a ~ m ~ t  disability' by this  Cour t  i n  i ts  construction of tha t  t p r n  as  
used i n  i ~ ~ e u r a n c e  contracts of this kind, then t h e  admit ted fact  t h a t  
plaintiff c o ~ ~ t i n u e d  to do her  customary work i n  t h e  usual  manner ,  
though pcrliaps interrnitterltly, f o r  several years  thereafter,  shows his  
statement to be absolutelv erroneous. 111 othcr words, i n  the  face of this 
fact,  the s t a t c m r ~ ~ t  of the  wit~icss  was a mere assertion or expression of 
o p i n i o ~ ~  of no probative d u e ,  and  could not create a n  issue of fact  as  
to pl:~intjff's total disability." 

Upon a collsideration of the elltire record, the  Cour t  is  of the opinioll 
tha t  the t r i a l  judge ruled correctly. 

*\ffirmcd. 

STATE v. DOCK ISGRAM ASD 0I)EI.L SOBMAS. 

(Filed 19 April, 1933.) 

1. CViminal Law G m- 
A defendant is yresumed to understand the significauce of his plea of 

guilty entered in a prosecution in the municipal court in the absence 
of es1)lanatory evidence, and his plea is admissible against him in his 
trial in the Superior Court. 

2. Gaming B d-Exceptions t o  the  admission of evidence in this prosecu- 
tion for  operating a lottery a r e  not sustained. 

In  ebtablishing by circumstantial evidence the promotion of a lottery 
in violation of C. S., 4428, i t  is permissible for the State to show the 
association between the defendants and their financial relation to the 
tra~isactions, and to this end testimony of declarations of one of them 
nude  in the presence of the other tending to establish such association 
i~nd  the participation of the defendants in the transactions is competent, 
and testimony of defendants' possession of certain slips of paper with 
numbcra on them is competent where the evidence sho\vs that they 
\\ere essential to the consummation of the lottery, and testimony of 
the receipt and disbursement of money by one of them is also competent. 

AI~PLJL by defeudants f r o m  ('lement, J., a t  J a i i u a r y  Term,  1933, of 
FORSTTH. SO error .  

T h e  defelidaiits were i~ id ic ted  f o r  a breach of C. S., 4428, which pro- 
vides: "If a n y  persou shall open, set on foot, c a r r y  on, promote, make 
or  draw,  publicly or privately, a lottery, by whatever name, style, o r  
ti t le the same ulay be denominated or  knowu; or if a n y  person, by such 
way and  means, expose or set to sale ally house, real  estate, goods, chat- 
tels, cash, written evidence of debt, certificates of claims or  a n y  othcr 
th ing  of value xllntsocrcr,  every person so offending shall be gui l ty  
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of a misdcnicaiior, and shall be, fi~ied not exceediiig two tllousaild do1l:lrs 
or impriso~icd 11ot exccedii~g six months, or I~otll, ill the tlivrction of the 
court. -Illy person ullo engages in disposiiig of nny spetaies of property 
\\li;~tsoerer, ii~cludiiig i r i o i ~ ~ y  ant1 c~rit1er1cc.s of debt, or ill ally i11a1111~r 
distributes gifts or prizrs upon tickets or certificates sold for that p1i~- 
pose, sliall be hclcl liable to prosecution under this section." 

Tlie specific charge in the ~ r a r r a n t  is that tlic defendants "did unlaxi- 
fullv and wilfully promote, set oil foot, publicly or prixntely, a certalli 
lottery where money is spe~rt slid a ganlc of cliaiice is taken." Tlw 
defendants nere  coiixictcd and from the judgmeiit pronounced tlir,y 
;rpl~ealed. 

~ ' E R  C r n ~ a a r .  The clcfeiida~~ts offered no el ide~ice. Thtlre is proof that 
they were engaged in  the operation of a lottery. When : rraigiied in the 
~ n ~ u ~ i c i p a l  court Odcll Norman pleaded guilty of the ofTense charged ill 
the narrnnt ,  and ill the abscnce of explanatory cl-idelice is presumed 
to hare  understood the sigliificai~cr of his plc a. His  p l w  was admis-ihlc 
n g a i ~ ~ s t  him upoil his trial in the Superior Court. 1 6  C'. J., 630, aec. 
I254( '7) .  The  trial court n a s  therefore correct in r c f u s i ~ ~ g  to dismiss the 
action. Exceptio~is to t2ic admission of eli(1ence and to tlic charge of 
thc court comprise the reniailiing assigiirnei~ts of crror. 

Odell Xorman was the o~vner aiid proprietor of the premises. 111 the 
rear of his barber shop there was a pool room in ~vllich it is contended 
rlie gambliiig device was situated. The lottery sccnls to liarc~ been coil- 
ducted after this fashion: Iiigrnm "picked up the busine3s"; lic sold t l ~ c  
books, collected the money for thein, and rcccircd fron customers the 
sealed envelopes contai~iing the numbers for the drawi ~ g .  The cleric11 
held out the possibility of rereiring for a few cents a much larger sun1 of 
money. The documents f o u ~ ~ d  in the room coiisisted of :,cveral I~undred 
slips of paper col1tai11i11.g nunihrrs, the slips in the rn~elolws being Srllo\v 
slips bearing from fix e to fiftecn ~ ~ u m h c r s  n it11 a prii~tetl ~lunibcr a t  the 
bottom; they consisted in part of booklets coiltailling yellow aiid white 
shwts with thin tissue sheets between them, some of wllich were num- 
bered. The account books contained rarious names and figures. 

Tlie State offered e d e u c c  that  Xorman had frequer tly said in the 
prcsence of Iiigram that the latter was tlic "pick-up nlan" wlio went 
around a i d  got work from different places--i. c., collected nioiley and 
brought in bags of sealed e~irelopcs; also that 11e had receired money 
from Sorman .  Thc defendants excepted to the adniiwion of this ~ v i -  
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dence. I11 establishing t h e  promotion of the lottery by circumstantial 
evidence it  was permissible f o r  t h e  S t a t e  to  show the  association of the  
defendants together with their  financial relation and  transactions. T h i s  
was substantive. T h e  declaration of N o r m a n  a s  to  Ingram's  part ic ipa-  
tion i n  the enterprise and  as  to their  protection if they were caught  
(Exceptions 11-23) was competent upon the pr inciple  set fo r th  i n  8. z.. 
J a c L w n ,  150 N. C., 831;  and  h i s  statement t h a t  he intended to t u r n  
o ~ c r  to I n g r a m  certain papers  bearing numbers, when h e  checked them 
u p  \ \ a s  competent a t  least against himself. 

Exceptions 15-19 relate to slips which were disposed o f ;  the  receipt of 
the inoney by S o r m a n ;  tlic way i n  which he paid i t  o u t ;  a n d  a patron's 
potential receipt of ten dollars f o r  two cents '(if the  number hit." I n  
these esceptions we discover no cause f o r  a new trial.  T h e  papers  which 
a rc  tlic suhjrlct of tlic twenty-fourth esception were admissible i n  e ~ i -  
t l e ~ ~ c c .  T h e r c  is testimony f rom wllicli i t  niay reasorlably be inferred tha t  
the d ~ f ~ n d a n t s  were engaged jointly with others in a n  illegal enterprise, 
both making use of the papers  which wcre e s s e ~ ~ t i a l  to tlie c o ~ ~ s u m m a t i o i ~  
of this purpose. T h e  charge is f ree f r o m  error  and  the remaining cx- 
ceptions a r e  formal. 

S o  crror .  

(Filed 26 April, 1933.) 

\Tlicrc ; I I ~  :~l)l)eal is ttiken from tlle ruling of the trial judge as  to the 
:~dmih&~li of certain testimony, but the appeal thereon has not been per- 
fected, and no lmint is made in the brief with resl~ect thereto, this 
1):il'ticular nqrect of the appeal is eliminated from consideration. 

9. Nvidence I) 1+lDa>ee's agent u11o had guarantceil note held not party 
intwestecl in wcwt under C'. S., 170.5, under the facts of this case. 

A fnther mtlorsed his so~i 's note :IS gunrantor and was sued tliereo~i by 
tllc 1):lyee. Upon the trial the father was t~lloned to testify :IS to trans:~c- 
t i c w  wit11 the payee's agent, \vho had (lied prior to the trial, that the note 
\\.;IS for fertilizer sold the son the previous year and tliat his gwlrantee 
was solely in consideration of the payee's agrec~nent to furnish tlie son 
fe~,tilizer un open ;~ccouiit tlie ensuing year, and tliat the payee had wrong- 
fully refused to so furnish tlie fertilizer under the agreement. I t  appeared 
that the agcnt gnarantecd all notes to thc payee. Hcld ,  the father's testi- 
mony was not incompetent under C.  s., 1795, the payee's agent not bein:: 
;I party iiitt~rcsted in tlic event \\-ithi11 the mea~ling of tlle statute, since 
the father ~vo111d have no right of action against thc agent had he lost 



I N  T H E  S U P R E M E  COURT.  

the suit, and the release of the father upon the ground that the paxec 
had wrongfully breached the contract nould also release the aqent on his 
guarantee to the payee, his principal. 

CIVIL ACTIOK, before Daniels, J., a t  Spring Term, 1933, of E D I ~ E C ~ A I B ~ . .  
During tlic year 1928, C. Roy Griffin operated a f a rm in Edgeroinbe 

County and purchased certain fertilizer from the plaintiff corporation 
through its agent, W. L. Reason. H e  was unable to pay for same. 
C. Roy Griffin testified that  in the latter part  of 1928, or ill the carly 
part  of 1929, he liad a conversation ~ i i t l i  the :~geiit, R e a s x ~ ,  with respect 
to furnishing fertilizer for the year 1929. I n  this conv~?r sa t io~~  R c a s o ~ ~  
agreed to furnisli fertilizer for  the year 1929 on olmi accoul~t ,  u p o ~ ~  
condition tliat C. Griffin, the fatlier of C. Roy Griffin, ~voultl c~ltlorse a 
note for  the amounts due for  fertilizer furnislicd in  1928. Su\)sequently 
Reason approached C. Roy Griffin for f u r t l i c ~  couvc r s l t i o~~  about tlic 
matter. C. Roy Griffin said : "I sent down there and MY. Tintoll Foun- 
tain was in the office and talked it over, the ternis on vliicli 11c wo~iltl 
ship it, that  my father endorse the note for $2,600. . . . Z :~sketl 
X r .  Reason to get me something in writing to show they would do tliat, 
tlie American Agricultural Clieniical Company would. Mr .  Fou11tai11 
?a id :  'I am their attorney. I will write i t  for you.' 1 saitl, 'No, I prefer 
it f rom the company.' H e  saitl, 'A11 right, tha t  he nould get it in :i f e n  
(lays.' Mr.  Reason called me a i d  told me he hat1 a letter from tlic 
company. I went do~vii there agaiu. Mr.  Reason gavc nie the lettcr nild 
gave me the writing showing that  lie ~vould furnish i t  wii 11 tlie choilll)auy, 
gave me tlie letter to my father to take to him with tlw ~ o t c  showing 
lie would furnish it.  . . . I took the note a i d  cnrrictl it to lily 
fatlier with tliat letter and read the letter to him. H e  dic111't h a ~ e  11ib 
glasses, and he sigiied tlie note. I took i t  back to MI.. Reabon ali(1 naited 
until sometiine in  hIarch and gavc hiin order for  fertil  zer. Up to the 
time of this transactioil father liad not assulnctl any liability for niy 
indebtedness to the Chenlical Company. . . . , \ f t c ~  the 11otc n a s  
signed and delivered to Mr.  Rcasoii I w m t  back a ~ l d  ga l e  ortlcr for i t  
and he sent i t  in to the Chemical Company people a i d  they nro te  him 
back that  they would not ship the fertilizer udes s  they hacl a 111ortgage 
on my teain and a crop lien. They never sold me any fertilizer ill 1929. 
Tlicy refused to sell me fertilizer." The  letter from t l ~ c  p l a i~~ t i f f ,  atl- 
dressed to tlie agent, Reasoil, is as follows: "Dear 311. Renso~i :  Our  
attorney, Mr .  V. E. Fountain, a t  Tarboro, has just i~iforlnctl us that 111.. 
Roy Griffin a t  Pinetops Tvalits you to furl~isl i  liim his fertilizers fur tlie 
year 1929. This  is to advise that  we will be glad to m ~ k c  s l i i ~ n i e ~ i t  to 
Mr. Griffin as per your orders. Yours very truly, The  \ ~ ~ l c r i c a ~ l  -\gri- 
cultural Chemical Company, Sorfo lk  Sales Dcpt., By:  'R. L. Sicliols." 

Tlic defendant, C. Griffin, testified in substance to the same facts as 
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his son, C. R o y  Griffin, and  sa id :  tha t  Reason had  approached h i m  
"and told me  R o y  (C.  R o y  Griffin) had  failed to p a y  f o r  his fertilizer. 
and told me if I would go on his note fo r  the past year  (1928) he would 
furnish h i m  fertilizer fo r  1929 on open account a s  lie did the ycar hefort,. 
. . . After  t h a t  I was down there one d a y  a t  Webb's store and Roy 
2nd I were there i n  f ron t  of Reason's store, and  Roy had a uotc ant1 
letter. I looked a t  the  letter, but  did not read i t .  I signet1 the note with 
the  expectation of getting h i m  h is  fertilizer fo r  the coming ycar  as  lie 
(lid the  year  before. . . . I signed i t  on account of what  M r .  
Reason told me. I had  no other reason for  signing i t .  I (lid not get oile 
cent out of s ig~i i l ig  this  note." T h e  note was offered ill eritleilcc mcl 
was a plain promissory iiote fo r  $2,600, dated 1 J a n u a r y ,  1020, payable 
to t h e  "American Agricul tural  Chemical Company or  ordcr 011 or before 
December, 1929." 011 t h e  back of the note was a notatioil signed by tllc~ 
clcfentlant, C .  Griffiii, as  follows : "For value receired, the  u ~ ~ c l c r s i g i i ~ t l  
. . . hereby guarantees tlie paynient of the within note a t  ~ua tur i ty , "  
cltc. T h e  agent, W. L. Reason, i n  a coiltract bet~vecii hiin a11J thc l ) l a i i~-  
tiff, had  guaranteed "paynient n l ~ e u  due of all  accouuts aucl notes reprc- 
m i t i n g  proceeds of sales of a l l  fertilizers coi~sigiied to you l ~ c r c ~ u ~ ~ t l ( ~ .  
Al l l  notes shall be made by the purchasers oil blanks f u r i ~ i ~ l i c t l  by u-, 
payable to our  order a t  some bank or express office." 

T h e  evitlciicc teilded to show tha t  Reason dicd 9 I)eccnilwr, 1930, :111(1 

this actioii was instituted oil 21  J u l y ,  1930. 
T h e  following issues n e r e  submitted to  the  j u r y :  
I. "Did the  defendant endorse and guara i l tw tlic payrnellt of tl~cl 

note to plaintiff as  alleged i n  t h e  complaint ?" 
2. "Did the plaintiff contract and  agree as  a co i i s idera t io~~ for  the 

cildorsement of said note by the defendant, Charl ie  Griffiil, to sell f ~ r t i -  
lizer to C. Griffin f o r  1929, on open account as  allcgctl by the, tic- 
fendant  ?" 

3. "If so, did tlie plaintiff fa i l  and  refuse t o  f u r l d l  C. Roy  G r i f i ~ ~  
fertilizer oil ope11 accouilt as alleged by defenda l~ t  ?" 

r ,  I h e  ju ry  aiislreretl a l l  the issues "Yes." T h e  record recites : "-111 
the issues set out i11 the record mere submitted to  tlie jury, and tlie court 
ful ly  and properly i i~structed thc ju ry  t h e r c u p o ~ ~ . "  Thcrc  was a rcrdict 
i n  favor  of tlefciidaiit a d  nlotioil fo r  j u d g i n e ~ ~ t  on the ~ e r t l i c t .  Tilt, 
plaiiitiff made a niotioii to set aside tlic verdict up011 two grouutls: Firs t ,  
that  C'. R o y  Griffii~, had been permitted to testify concerning a p c ~ s o n a l  
trnnsaction n i t h  TIT. L. Reason, who was dead a t  tlie time of the trial.  
Second, tha t  the  court permitted the  defendant, C. Griffii~, to testify 
as to the coi~rersat ioi i  with W. L. Reasoil, dt~ceasecl. Tlie court, being of 
the opinion tha t  the testiinony of d e f e n t l a ~ ~ t ,  C. Griffi~i,  was i n c o ~ i i p c t c ~ ~ t  
by r i r t u e  of C. S., 1795, set the rerdict  aside as a matter  of law, aurl 
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thc tlcfcntlant appealed. I t  appcarctl tliat a t  a f o r n i ~ ~ r  term of tllca 
Sulwrior Court j u t l p e u t  liad her11 cntercd against C. Eoy Grifiu, ant1 
a l ~ o ,  tliat the pt,rso~inl r cp rcw~~ta t iv r s  of IT. L. Reason ~ r c w  i ~ o t  p r t i c i  
to the +nit.  
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i\IIiS. D. L U M P R I S  V. DURHAM B U I L D I S G  AND I N V E S T M E S T  
COMPANY. 

(Fi led  26 April, 1933.) 

1 .  13uilding and Loan Xssociatiol~s 1) a- 
h borrowing stockholder of a building a n d  loan association occul~ies 

it dua l  relationship to the  association, and his r ights and liabilities in 
11ncl1 capacity a r e  independent and must be (letermined by his contract> 
with t he  association. 

3. Hamc~-Ih~~owing. stockl~oldw held 'ntitled to have paynlents matlt' 
prior to specified date a1)plicd to  lo:^^ under the twms of liis con- 
tr;ict. 

JVhere the deed of t rus t  esecuted by :I l~orrowing stockl~older of a b'uild- 
 in^ :uld loan association yrovitlec; t lmt the monthly sums pait1 by t11:~ 
borrowpr and entered o11 liis l m s  book ~ i ~ o u l c l  be credited to his inilebtctl- 
nvss 011 tlie lnst dnys of June nnd Uecember of each ycnr, ant1 the ~ ) : ~ r t i c ~ c  
11:lve so construed the  contract 11y : ~ l ) p I ~ i n g  the  payments in a ~ c o ~ ' t l i ~ l ~ c t ~  
t11eren.ith. :ind the  stock su1)scril)etl to l)y t l ~ c  b o r r o ~ e r  was  its o l ~ t i o m l  
pngment stock issued u ~ ~ c l e ~  i t s  by-l:~ws ~vliich imposed no fine for failuris 
to in:~ltc regular paynients tllcxrco~~. C. S.. 5177 : I l c ld ,  upon the 1)1:1viw of 
tlic ;~ssociation in the  liands of $1 liiluidating agent,  during the first 1):trt 
of I)cctln~ber. 1!132, tht. borrcj~ver \\.:IS t,ntitled to have  all inonthly 1 x 1 ~ -  
111t%ts mndc bg him lxior to 1 July. 1932. applied on liis 10:111. itl~tl a11 
suI)sequent payments af ter  1 July, 1932, sliould be applied to the 1):lyrntwt 
of the stork subscribed fo r  by him. I ? c ' J I ~ ~ c ? ~ z ( ~ J A  1.. ~ S ' ~ O ~ R Y C ! ,  193 S .  C.. 640. 
clistinguislicd on the busis of tlie contract l ~ t t t \ ~ e e n  the par t iw.  

_\PPE.\I, l y  ('(laud C ~ r r i e ,  l i q u i c h t i ~ ~ g  agen t  of t l ie t le fcnt l :~~r t ,  frc1111 
Slnul l ,  . I . .  a t  J a n u a r y  T e r m ,  1933, of L)LXH.\AI. Afifirnirtl. 

T h i s  ac t ion  n a s  begun  by t h c ~  p ln i~ i t i f f ,  a i t o r k l ~ o l t l t ~ r  of tlics (I(>- 
fcli t lant  ( w i ' p o r a t i o ~ ~ ,  i n  t h e  S u ~ w r i o r  ( ' o u r t  of 1 ) u d i a m  ( 'ounty oil 30 
S o \ - e m b e r ,  1932. ,It Deccmbcr  T e n i ~ ,  1932, of $aid cou r t ,  C1:rutl C u r r i c  

d c ~ f c ~ i d a i ~ t  i n  f u l l  d i s cha rge  of the same ,  a ~ l t l  u p 1 1  t h e  paTnlell t  of t110 

>:lid i i~deb te t i~ i e s s  wns  secured.  
011 the. f a c t s  agrectl  u p o n  a t  tllc h e l ~ r i r ~ g ,  i t  V:I; at l judgcd b y  t l ~ r j  cou r t  

t h a t  t h e  ba l ance  d u e  by t h e  p c t i t i o ~ ~ w  on his intlcbtcil~ic- to t h e  1 1 ~  
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fe~iclant,  secured by the decd of t rust ,  is $19,083.99, with i11te1-est f r o m  
1 Ju ly ,  1932. 

I t  was ordered by tlie court  tha t  the  liquidating agent br  aild lie \ \as  
i~utliorizctl  a11d directed to accept f r o m  tlie petitioner, ill ful l  tlisrliarge 
of his i ~ ~ d c b t e d n e s s  to tlie defendant, tlie sum of $18,083.E19, with iuterest 
f rom 1 J u l y ,  1932, and upon tlle payment  by t h e  pelitioner of said 
ium,  to c a w e l  tlie deed of t rus t  by \\hich said indcbtedil+ss \ \as  wcured. 

F r o m  tliis ortlcr, Claud C u r r i ~ ,  liquiclatiilg agent of tllr  t lofend: l~~t ,  
:11)1)~:1lctl to tllc Suprcmc Court .  

C'ossoic, J .  T h e  tlefelltlal~t i s  a corpora t io~l  orgailized under  the laws 
.of this  State ,  a l ~ d  prior  to  the coni i~lencc~iie~i t  of tliis action, ellgaged ill 
b u s i ~ l w  :IS a buildiiig and  loan association, CI. S., 5169-51.93. A s  author-  
ized by i ts  by laws ,  which were duly adopted by i ts  board (of directors, the 
t l r f o ~ i t l n ~ ~ t  issuctl tllrec classes or kinds of stock: Serial  stock; ( 2 )  pre- 
paid s tock;  ;rlitl ( 3 )  o p t i o ~ ~ d  1):~yliient s t o ~ k .  Tlie defend:uit \vas autlior- 
i x d  by starnte to issuc, a s  illany scries, or vlasses :i~id k i i ~ d s  of stock :IS 

\vt>re provided for  ill i ts  charter  or by-laws. C'. S., 517:'. S o  entrance 
or  wit l~t l r ;~n:r l  fcc was charged to subsrribcrs fo r  i ts  optional paynle~i t  
stock, ]lor wore :illy fines or p e ~ ~ a l t i c s  imposctl u l~o l i  thc lioldcrs of su(~11 
stork for  fni lurc  to make regular  paynicilts ou thc~ir  sharos. 

I h r i ~ ~ g  F ~ b r u a r y ,  1927, D r .  FOJ- R o b ~ r s 0 1 ~  subseribcd for  290 J ~ I : I ~ C S  

of the optional p:~ynl(~iit  stork' of the t l ~ f r l ~ t l a l ~ t ,  a ~ l t l  tlicrreby brc-anle :I 

inember of the t lefei i t la~~t  associaticm. ,is surli s tock l~oldw u~it l  member, 
11c applied to tlic clefendant f o r  a loau of $20,000, to be paid ill a c u r t l -  
ailccx with the  p r o v i s i o ~ ~ s  of def (da11t ' s  by- lam,  ; I I I ~  to be wc.urccl by 
;I (Iced of t rnst  csecutetl by 1)'. Roberso i~  aild liis wifc. T h e  loall \\.;IS 

111~rt1e on I d  March,  1930, i11 nccordai~cc with tlie app l i , - : r t io~~,  a i ~ d  the 
tlcctl uf t rust  Ivas duly csecutcd, and  recor(l(~1. 'J'lie tcrins u p o ~ ~  ~ v l ~ i c l ~  
the 1oi111 was ~ij:~tle, ancl upon wliicli i t  \\.as to he 1)aitl : IW fully set 
out ill tlie tlcetl of trust.  

111 accordmce with his  contract wit11 t l ~ e  defenclaiit, 111.. liol)ers011 
p i t 1  to the  d e f e ~ ~ d a ~ ~ t ,  each n~oii t l l  a f tc~r  tlie loan was 111;.(1(~, the sum of 
$200.00. Tlicse iiioiltlily paym(:iits x e r e  e l~ tc red  in the pass book issuetl 
to  D r .  Hoberson bx the defendant, and  also 011 tlie books of the dcfeildant, 
a s  tlley \ \ e re  li~aclc by him. 011 tlie last days of J u n e  a i ~ d  L)wember of 
t8:1cl1 y a w ,  ill arcordaiice with the  pror i s io i~s  of tlie tlectl of trust,  tlict 
aggregate o n ~ o u ~ l t  of these montlily paymciits fo r  the prccediiig six 
i~io~lt l is ,  was applied 1)y tlle defeiidairt as  a payinciit on the lo:111. So 
l);ut of such a i n o u ~ ~ t  was applied ns a paynieirt on the sllaws of stork foi, 
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which Dr .  Roberson had subscribed. The a m o u ~ ~ t  duc by Dr.  Robersoi~ 
on his loan on the first days of Ju ly  and Jauuary  of each year, was thus 
ascertained and determined in accordance with the provisions of the 
deed of trust. Interest was computed on such amount a t  the date of each 
subsequent payment. 

Tlie amount due on tlie loan, as sho\\\.n by the pass book ill the hands 
of Dr .  Robersou, and by the books of the clefendant, or1 1 July,  1932, was 
$18,083.09. Xoiie of the monthly payments made by Dr.  Roberson after 
1 July,  1032, and prior to the commeilcement of this action, had been 
applied as a payment on the loan. The aggregate amount of sncli pay- 
ments is $1,449.99. 

I t  does not appear from the statement of facts agreed submitted to 
the court a t  the hear i ig  of the petition filed by Dr.  Roberson i11 tliis 
action, that tlie defendant corporation was illsolvent a t  the date of the 
commencemrnt of this action, or that it is now insolrent. 

The court was of opinion and so adjudged that Dr .  Roberson, as a 
borrower of the defendant, was rutitled to h a w  all tlie moutlily pay- 
incnts 111at1c by him prior to 1 July,  1932, applied as credits on the 
anloullt of liis indebtctlness to the tlefendai~t but thilt payliwlits made 
~ i n c e  1 July,  1932, and prior to the commencement of the actioi~, should 
be applied on tlie shares of stock for which he had subscr i ld .  111 this, 
there was no error. 

Tlie petitioner, Dr .  Roberson, at the date of the c o n ~ m e i ~ c e i i ~ e ~ ~ t  of 
tlie actioi~, occupied a dual relatioil to the defendant. H e  was botli a 
stocl~holtler a n d  a borrower. These relations arc indepeiide~~t,  the one 
froin the other. H i s  rights and liabilities growing out of each of these 
relatioils are determined by his coiltracts with the defentlant. Only his 
rights a d  liabilities as a borron cr of the defendant are i ~ ~ ~ o l ~ e t l  ill tliis 
appeal. Both are fixed by liis coiltract, as appears in his deed of trust. 
rndcr this contract all the mouthly p a g n m ~ t s  made by l i i n ~  were to be 
applied ti11 the last days of June  and of Decembcr of each yoar, as 
credits oil the atnou~lt  of his il~debtedness to the t le fe~~dant .  

This case is readily dist i~~guishable fro111 R e d e m u n  a. Y i o c ~ s s e l ,  102 
S. C'., 640, 143 S. E., 219. 111 that case, all l ~ a y n ~ e n t s  n~atle by the de- 
felitlant were n ~ a d e  on the shares of stock for which he had subscribed, 
uhile ill the illstant caw, all p a y m e ~ ~ t s  made by the petitioner were made 
on tlw amoulit of his lntlebtedness to the defe~idant, and werc applicable 
to such intlebtedness on the last days of J u n e  and December of t>acli 
)car. This is the coiistr~ction of the contract made by the partics 
thereto prior to the coinme~icement of this action. Lewis (I.. Sunn, 
180 S. C'., 159. 104 S. E., 470. There is no error in tlir order. I t  is 

Alfirn~etl .  

~ L . ~ R ~ < S C ) A - ,  J., concurs ill result. 



I N  THE SUPREME C!OrRT. 

CEXTRAI, HAXOVEli BANK AND TRUST CO31PASP, GURNEY P. HOOD, 
COMAIISSIOSER OF BASKS, ET AL., V. F. H. ('OOI<E ASD WIFE, JUI , IA C'. 
COORE. 

(Filed 26 April, 1933.) 

Justices of the Peace E b R c f u s a 1  of recor t la~ i  upon fillding from ron- 
flicting evidence t h a t  appellant was guilty of laches is upheld. 

While a n  appellant has the right to a writ of vecordat'i to bring up all 
appeal from the justice's court to the Suptvior Court where the apl~eal 
i.: not docketed in time through fault of the court or its officers, where 
the trial court finds upon conflicting evidence upon a motron for recordari 
thqt the appellant had been guilty of inexcusable neglect and laches ill 
failing to perfect and docket his appeal, and that ihe petition for 
wcordari was not applied for until execution had been issued and the 
judgment docketed more than sixteen months, the finding of the court 
upon the conflicting evidence is conclusive, and his order refusing to gnuit 
tlie writ of wcordari will Ix affirmed. 

CIVIL ACTIOP;, before Sinclair ,  J., a t  Koveinber Term,  1932, of 
FRAP;KLIX. 

O n  11 Apri l ,  1931, the plaintiffs secured a judgment against tllc rlc- 
fendants  f o r  the  sum of $150.00 i n  a court of the  justice of the  pcacce. 
Immediately a f te r  t h e  judgment was rendered and  i n  open court,  tllc 
defendants gave notice of appeal  to  the  Superior  Cour.  and paid the  
justice of the peace al l  legal fees and  al l  fees required f o r  having tlie 
appeal  docketed i n  the Super ior  Court .  T h e  defendant ,  F. H. Cooke, 
immediately thereafter  went to  the  office of the clerk of tlie Superior  
Court  of F r a n k l i n  County and  gave a justified bond to s tay execution 
on said judgment, which was accepted and  filed by tlie clerk. Execu- 
tion was duly issued upon the  judgment and  served upon the defendants. 
Thereupon the  defendants, discovering tha t  the appeal  f r o m  the justicc2 
of t h e  peace h a d  never been properly dockctecl, filed a petition O I L  23 
Octobcr, 1031, requesting a wr i t  of recordari. T h e  plaintiffs filed ail 
answer to the nlotion and petition, and  t h e  cause was he:rd by the t r ia l  
judge. 

T h e  justice of the  peace, who tr ied the  case in  Apri l ,  1031, mad(, a11 
iiffidavit s ta t ing t h a t  the defendant paid the fees allowed h im 1)y la\\  
fo r  sending tlie said appeal  and  the papers  i n  connection thcrewitli t o  t l ~ e  
office of the  clerk of the  Superior  Cour t  of Frankl in  County . . . 
and  a t  t h e  same time, or immediately thereafter  he  adviwd the dcfcntl- 
ants  t h a t  the  said appeal  had  been sent to the office of the clerk of the, 

Superior  Court.  T h e  defendant, i n  h i s  petition f o r  recoraari ,  stated that  
nt various times lie had  visited t h e  office of the clerk and  had been in- 
formed that  t h e  case would be on t h e  t r i a l  ecilcndnr. T h e  clerk made all 
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affidalit, ktating that tlie tlefendai~t carnc to his office iirquirillg about 
the case aftern a d s ,  arid that hr was ad\ ised on mc11 o c c i ~ s i o ~ ~  that t l ~ r  
appeal had not been recei~ctl  and had not been clocketetl. 

The trial judge found tlic fo l lo~ \ i~ rg  facts: "That the tlrfr~rdauts 
11crcin  ha^ e h c r l ~  gniltg of inescusablr neglect and lacliw ill perfectillg 
:1nt1 doc,krti~ig tlicir appral from the magistrate's j n i lg i~ le~~ t  to thc, 
Superior Court of Franklin County, and that said writ alld petition for 
recurt1n1-I nns  not applied for hg  the defendants u l ~ t i l  aftrr  rxecutiou 
lint1 IWCII is>ut~(l agiiin5t tlie tlcfcntlantr rllore than sixtec,t~ rnoiltlis after 
the docketing of said judgment in the Superior Court of Fralikl i~l  
C'onl~t-. a11d that w\cra l  t ~ r m i  of court had i ~ ~ t c r ~ c l ~ c e l  tluri~rg said 
period of time." 

Upon tlmial of the petition for r ( ' ( o ~ d a r l  tllr tlcfellilanti aplwaled 

I T 7 .  L. Lumpkin for pla in t i f s .  
Glrl ley cC. Qlr l lcy  a n d  C'. P. G w e n  for  t l ~ f e r ~ t l a t r f s .  

of f : ~ ~ r  l ~ y  the trial jntlpc supl~ortctl hy c~orr~prtellt r~itlt~llc.c~, a r r  c.011- 
clu,i\ 1. \T71iilc tlw findi~lgq arcx not .tntctl ill full t l~ ta i l .  I I ~ I  c r thr lcs~ it 



IF THE S U P R E M E  C O U R T .  

M A S  E. HAGAR, BY HIS NEXT FRIEKD, C. E. HAGAII, v. RED BhSL) COM- 
PANY,  IKCOIIPOHITED, ASD ARTHUR BLACK, DOISG BUSI:;ESS AS ARTHUR 
BLACK'S GARAGE, A K D  C. E. HAGAR r .  RED BAND COJIPAR'T. 
ISCOIIPORATED, A K D  AIITHUII I I rACIi ,  DOISG IWSISE;;S ARTHUII 
BLACK'S GARAGE. 

(Filed 26 April, 1033.) 

Scsgligcnre A d-Held, injury i n  this casc was from accitlcnt uh ich  could 
not h a r e  been forrscen i n  ex t rc iw of due caw,  and nonsuit was 
proper. 

A father and so11 each brought action to recover dam:lges sustained by 
tlle~u by reason of injury to the minor son. The evidence tended to slio\\- 
that defendants were attempting to repair a wheel on a truck wliicli the 
drirer had parked on the higli\ray because, due to the defective wllecl, 
he \\-as umble to more it, and that while one of the defendants held 
an iron or steel bar against the wheel the other hit i t  with n slcdec 
hammer in order to take the wlieel off for repairs, Ihat the so11 all- 

yroached the truck and was hit in  the eye by a particle which flew oft' 
tlle iron or steel bar. Held, juclyme~~t as of nonsuit was 1)rol)erly entereJ 
in each action, the evidence sllowil~g that the injury wns caused by all 
accident whir11 could not have been nnticipatcd in the exercise of duv car?. 

A l ~ ~ ~ : ~ ~  by plaintiffs f r o m  l i a r t l lng ,  J., a t  September Term,  1932, of 
D a v ~ ~ s o s .  Affirmed. 

E a c h  of t h e  a h o w  e~rtitlctl  actions v a s  i~ i s t i tu tcd  11y t h e  plailitiff 
tlicrc~iii to rccorer damages f o r  ill juries suffered by A h .  E. H a g a r ,  t l l ~  
c~lcve~l-year-old son of C. E. H a g a r ,  and  alleged to h a r e  bceii r a u v t l  by 
the ncglige~ice of the  defe~~dar i t s ,  or tlleir employees. 

coriscnt. the  actions were co~isolidatctl fo r  t r i a l  of tlic issuw rnisctl 
by tlle pleadii~gs. Evitiencc was oft'cmxl hy both the  p l ~ i n t i f f ~  and  t h  
t l e f e ~ ~ d m t s .  

F r o m  judgment a s  of nonsuit, a t  thc  close of a11 the eridencr, ill i , : rc l~  
action, the  plaintiff thereill appealed to the  S u p r c ~ n c  Csur t .  

('OXNOR, J. 011 1 2  August,  1931, h f a s  E. Hagnr,  the cle\w-yc~nr-old 
soil of C. E. H a g a r ,  n h i l e  passiilg n t ruck O T V I I C ~  hy the d c f c ~ ~ d a ~ l t ,  Red 
Band  Company,  Incorporated, aiitl stailtl i l~g o ~ i  :r 11igliv a y  in  the ton I I  

of Thomasville, N. C., was struck i n  t h e  lcft c3yc 1)y a mla l l  p icw of 
metal,  wit11 the result tha t  his  p(l ~ m s  painful ly aiid sc.riou.1- i~~j i i rcvl .  
It was wbsequently remored by a surgeon to whom lw 7r:1q tn l i t '~~  f'f)i3 

t r c w t m c ~ ~ t .  The injur ies  suffered by M a x  E. H a g a r ,  a r c  ] ) C ~ I I I ~ I I P I I I .  111- 
father ,  C. E. H a g a r ,  was required to  pay  out lnrpc sunls of nlollt? f o r  
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H a g a r .  
r ,  Lh(> trucli \ \ a s  st:~iltlii~g 011 the liiglinay, nit11 its f ron t  wl lcc~l~  licur 

tllcl csurl), aiitl i ts w a r  wlieols about eleven feet f rom tlie curb. 0 1 1 e  of the 
w a r  I\ ht cjls li ;~ti  sutltlciily failed to t u r l ~ ,  and  the ( h i \  r r  of t l ~ c ~  t ruck 
llacl c.nllrtl all cmployce of tlirl tlc~feiitlai~t, A r t h u r  Black, to liis aid. T h i s  
c m p l o ~ c ~ c  and tlic tlrircr of tlie t ruck  uiltlcrtook to remore  tlie \rliet~l 
f o r  the ~ L I I ~ ~ O W  of repairillg it. Whi le  they were :it n-ork, M a s  E. 
1Iap:lr. I\ 110 \\ a, T\ a l k i l ~ g  oil tlie highway, approaclictl the  truck. T lw 
l ~ i g l i v a y  is fo r ty  feet wide. Wlieii lie was within five or six feet of 
thc t r w k ,  lie v a s  struck i n  the eye by n small piece of metal,  a i ~ d  cricvl 
out : b'Tlicrc is soinethi i~g ill m y  eye. I c a n ~ i o t  see." S e i t h c r  of tlitl 
~ l l i p l ~ y v  of tlic tlefel~tlailts hat1 see11 liim as  lie approaclietl the truck. 

Tllcrc. v a s  cr i t le l~ce tending to sliow tha t  the picce of metal, wliicli 
.struck the boy i n  liis eye, flew f r o m  the iroll or steel bar ,  wllic11 tlic 
tlrirc r of the t ruck \\as holding against tlie wlicel, and which the e n -  
1)loyct. of tlicl defendant, A\r t l lur  Blnrk, was s t r i k i ~ i g  with n sledge ham-  

, . iiier. J lierc was no evidence, liowel-cr, tcntling to shon. that  either the  
bar  or the liammer was defective, or tha t  thc cmployccs of the defc~ltl- 
:~iits n . c w  i~cgligeiit  i n  doing their  work. ,111 tlic evitleiice sliowed that  
t h e  injur ies  which M a x  E. H a g a r  s u f f e l d ,  wcrc the  result of a n  acci- 
(lent, fo r  ~\.liicli i ~ c  i thcr of tlie employees of the tlt.fcnd:iiits w:la ~ P S ~ O I I -  

siblt.. 'J'ho elrivc~r did not park  tlie :tutorriobile, volulitarily, on tllc 
I ~ i g l i ~ r a y ;  lic WIS unable to move i t  because of tlie defective wheel. 
Se i t l i e r  he 11or the emplovce of the dcfeiltlant, L h . t l ~ u r  I31ack, kiicw 01. " 

had reasoil t o  ant icipate  tha t  :I pctlestriml oil the highway noultl all-  
proach tlic truck, wliilc they were at  work repair ing tlic wheel. 

T l i r w  was 110 error  i n  tlic jutlgrne~it tlisrnissiilg thc action :IS of 
~ ~ o i i s u i t .  J I i I l c r ' r * .  *llfc/. !'o., 202 S. C'., 254, 1 G d  S. E., 925. 'I'llc 

(E'ilecl 3 April, 1933.) 

Appeal and  E r r o r  L (,--Derision on forrn8er appeal a s  to  the sr~ftic~irncj. 
of the  c.vidcnc.e is  c.ontlmlling at subscqncnt trial on samc c.ricl(.nrc.. 

IVhsre ou an appeal the question of the sufficiency of the el'itlcnce to IN, 
submitted to the jury is decided by the Supreme Court : ~ ~ c o r d i l ~ g  to tlw 
contentiolis of the plaintiff, and n o  petition f o r  rehearing is filed, the tlc- 
cisiou of the cour t  cc~nstitutcs tlie law of the case 110th in sn1)scclnc~llt 
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A l ~ ~ ~ : ~ ~ ,  by d c f c ~ i d a i ~ t ,  the T ( w ~ s  Coiilp:r~~y, fro111 Ilu1~11i11g. .I.. a t  .Jullc 
T ~ r n l ,  1032, of FORSTTH. , l f f i rnid.  

T h e  issues subnlitted to tlit. j u r y  ill the Forsytli  ( " I . u I I ~ -  ( ' o u r t  : r ~ ~ t l  
t l ~ o i r  aimvcrs tliercto, were, a s  follows: 

"1. H a s  the defe~idai l t ,  thc~ T t x ~ s  C ' o m p a ~ ~ y ,  lmllutctl --he s u l ) t t ~ r r a i r c ~ a ~ ~  
\v:lt?r and well of the p l a i ~ ~ t i f f s ,  ax alltyyd ill tlic c o i ~ ~ l ~ l n i n t  ! - \ I I S \ \ . I > ~  : 
YPs. 

2.  I f  so, what a i r ~ o ~ ~ i ~ t  of ~ I ~ ~ I I ~ : I I I O I I ~  ~ I a i ~ ~ a g ~ s ,  if ail;:, art) thy 1)li1i11- 
tiffs rutitled to  rccorcr of thc, d ( ~ f ~ ~ r t l n ~ ~ t  ! .,\iiswrr : N C I I ~ . .  

3. I f  so, what :rnloui~t of tcSnrporary tltril~t~ges, if an;-, a r c  tli t  1)laili- 
tiffs cirtitletl to recowr  of the t l t ~ f e i ~ c l a ~ ~ t  ! A l ~ ~ s w e r  : $400.00." 

0 1 1  the  verdict tho F o r s y t l ~  ( . " o u ~ ~ t y  ("ourt  r ( ~ i i d ~ r ( ~ : l  j l ~ ( l g i l ~ c . ~ ~ t  fo r  
1)l:rintiffs. Tlic d e f c ~ i d a i ~ t ,  the  'I'vsns ( ' o n ~ l ~ a ~ i y ,  inadc 111111icrc11is C ~ S C C ~ -  

tio~i!: and ass ig~i rnc~i t s  of error  a ~ r d  :~l)l)eirletl to tlrc Sulwrior  (-'o~u.t ; a11t1 
t l ( , fc i~dm~t 's  exceptions a d  as+yiueuts  of error  \vcrc ouerrulccl at111 n u  
cwor  found ill t h e  t r i a l  ill the Forsytlr ( 'ounty Court  trlril t l ~ r ~  j ~ l i l g n ~ e i ~ t  
of tl:c court  below sustainetl. Tlie defent la~l t  rrluclc ~ ~ u i i ~ ( ~ r o u s  t~sc~c l l t io~~- :  
a1111 a S ~ s i g ~ i m e ~ ~ t s  of error  to the lxl i~rg.  of the' S I I I I C J ~ ~ I I I .  ('011rt ;r111l :ill- 
11~i1lcd to  the Supreme Court .  

sufficiel~cy of the cridetlce on ;~lmost  i i lcwtir ;~l l ,~ tht. snnltb t.\-itlollt.c~ u11c~1 
:r icc101ld al)l)e:rl, af ter  tht. vonrt has  tlirc>cbtcvl t l ~ ; ~ t  t   at i ~ \ . i t l o ~ ~ t . i .  I N .  
subnlittctl to  tllc j u r y  ? "  t11i11k not. 

'I'his case was her(, a t  the Fa11 'l'clmi, 1!)1;, a11t1 t l ~ o  tleci.-ioli i,. 1.c- 
l )u~ ' t cd  ill 191 S. C'., 540. 1 1 1  t1i:rt c 4 ; ~ w  t111> 1"orytll  ( ' c u ~ ~ t y  ('oiri,t 11a1l 
i ~ o l r s ~ ~ i t t ~ t l  tlic plniiltiffs ill rc.g:rrtl to tlic~ l i :~hi l i ty  of t l ~ t ,  t l t .fc~~itla~it tilt, 
T r s a s  ( l o ~ ~ i p a ~ ~ y .  U11oi1 air a l ~ l ~ c : ~ l  fro111 the' ju t lgn~e~r t  c;f 11o11auit to t l r t ~  
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t h e  Superior  Court  was affirrned by this Court .  I11 t h e  deeisiou of t l ~ i *  
C'ourt i n  this action, a l~ove  set for th,  the  question of tlie liability of the 
tlcfel~dnnt, the  Texas Company, was ful ly  discussed. Tl ie  quest io~l  of 
\I licthcr there was sufficient evidence to  be submitted to t h e  ju ry  as  to the 
tlefendaut, the Texas Colnpany, fo r  t h e  injur ies  complained of by plain- 
tiff.. a. \\ell as  the sufficiency of the evidence on the proximate cans(,> 
of the damage to plaintiffs7 well was ful ly  considered. 
. Tlie rr idence i n  tlie present action is practically t h e  same as p a s w l  

on ill the  fornier appeal  i n  this action. T h e  able judge i n  tlie Forsyth 
Count: C'ourt tried thcj case in  accordance with the  former decision of 
this Court ,  and  on appeal  to the  Superior  Court  a l l  the  exceptions and 
assignments of e r ror  on the p a r t  of tlie Texas Company were orerruletl. 
Tt made numerous exceptions and assignments of error  and  appealed to 
this Court .  There  was no pctition on the former appeal  fo r  a reheariug. 
Rule; of Pract ice i n  the Supreme Court ,  44-600 S. C., a t  p. 838. 
Wc tliiuk the  whole matter  is  res judicafa .  

'(Hi.. Honor  charged the jury i n  almost the identical language of our  
former opinion. T h e  decision on the  first appeal  constitutes the  lair 
of the ca-e, both i n  subsequent proceedings i n  the  t r i a l  court a11d on a 
\ubecquent appeal  here. H a r r i n g t o n  v. Razols, 136 N. C., 65; Gordon 1 % .  

C'o l ld f ,  107 X, C., 362." S o b l e s  c. Dacenporf ,  185 X. C., 162, 168. 
J I f g .  ( ' 0 .  I , .  I lodg ins ,  192 S.  C., 5 7 ' 7 ;  Jessup  u. S i x o n ,  199 S.  C., 123. 

I T r  we  110 prror in  tlie admissiou or exclusion of evidence ou the trial.  
111 t h ~  j u d g m e ~ ~ t  of tlic court below, we find 110 error. 

.\ffirlned. 

R. LESTER CRANE v, GUY T. CARSWEI.1,. 

(Filed 26 April, 1933.) 

Sew Trial B g- 
Although the discretioiinry ruling of the trial court upon an apglicatioii 

for a new trial for newly discovered evidence is not reviewable 011 appeal. 
where the applicant fails to make out a showing of "newly discovered 
c~ridence" sufficient in 1r.m to invoke the discretionary ruling, the grnntinu 
of the sgplication will be held for error. 

.\PPEAL 137 defendant f r o m  Hardi l lg ,  J., a t  F e b r u a r y  Term,  l 9 J3 ,  of 
U A I ~ S .  

( ' ivi l  action to  recover clautges fo r  allcged iiegligent ill jury, tried at  
11ie March  T e r m ,  1932, x h i c h  resulted in a ~ e r d i c t  and  jndgrne~it fo r  
t l (~fe l lda~i t ,  affirmed oil al)l)eal, 203 S. C., 55.5. 
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STACY, ('(. J. xo appeal  lies to  this Court  f r o m  tlic t l i ~ c r c t i o i i a r ~  de- 
tc.rllii1latio11 of all nppl icat io~l  f o r  new t r ia l  on the g.ouiid of newly 
d iqco~clwl  exitlencc. S. 1 3 .  Lea, 203 S. ('., 316. B u t  wlicrc tlic a p p l i r a ~ i t  
fa i ls  to iiinke out n s h o ~ ~ i i ~ g  of "newly discowred crldence." n, tlli.: 
1)hrmC is defiiictl in  tlw Inn (h". 1 % .  CYusc!j, 201 S. C., 620, 361 S. E., 81). 
110 occn.io11 arise.: fo r  tlic cxcrcist of the court's tli,icrctio~i.  f fill^^^ i s .  

1'1tiu11ig -111119, 161 AT. C., 517, 77 S. E., 760. W e  agrc'c \ r  it11 tlip clcfentl- 
i111t tliat plaiiltifi's sliovillg 011 Iiiq :tpplic,rtio~l fo r  11cn t r i a l  011 t h c  
riwu~rtl of rlculy diqcorcrcd eT i d e ~ ~ c c  was i~lsuffiricnt to  invoke n clivrc- 
r i m ~ a r y  ru1i11g ill  hi^ h l i a l f .  S'f111(,1/ 1 % .  l ' / a ? l ; ~ ~ q  AII~ll ,s ,  :1111rr(. 

E r r o r .  

STATE v. FARLEY 1,OWIC. 

(Fi led  06 April. 1932.1 
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the  prosecuting witness tha t  Bil l  P a y n e  came by  his  home with the cal. 
and brought h i m  to South  Carol ina with the  promise t h a t  lie .i\ould get 
some money and pay  h i m  what  h e  olwd him. 

Verdict : Guil ty of r e c e i ~ i n g .  
J u d g m e n t :  T w o  years  on the  roads. 
Defendant  appeals, assigning errors. 

, L t f o ~ . ~ t ~ y - G e ? l ~ , ~ a l  R r u m t t l i t f  a n d  A s s i s f a ~ ~ f  At toruey-Gei leral  A'wlrcll  
for  t h e  ,State. 

George  A. 170unce ,  A d a m  I'ounce and  J o h n  R. H u g h e s  for defentlnll t .  

STACY, C. J. Conceding t h a t  the  recent possession of the stolrli auto- 
mobile ( i f ,  indeed, the evidence establishes such possession, which m a y  
be doubted) was a circumstance tending to show the  larceny thereof by 
the  defendant (8. 1). B e s t ,  202 N. C., 9, 1 6 1  S .  E., 635))  still i t  is t lw 
holding with us  tha t  the  inference or presumption ar is ing f rom tlic 
recent possession of stolen property, without more, does not extend to the  
s tatutory charge (C. S., 4250) of receiving said property knowing it  to 
h a ~ e  been felcniously stolen or taken. S. v. i t d a m s ,  133 N. C., 665, 43 
S. E., 653. 

There  was not sufficient evidence to  justify a conviction 011 tlic swontl 
count i n  the bill. 

R e ~ e r s e d .  

(Filed 26 April, 1933.) 

1. Highways B c-1)riving at sprecl in cscess of statutoly malimunl is  
negligence per sc, and is actionable when proximate cnusc of in,iulw). 

Where there is evidence that defendant was driving his automobile (111 

the 1iiglln.ay a t  a speed of sisty-five miles per hour and that tlie injury 
ill suit was proximately caused by such excessive speed, it  is sufficient t o  
be submitted to the jury on the issue of actionable negligence, since suc.11 
sl~eed, beilig in violation of N. C. Code, 26121(46), is negligence po. sc .  
regaldless of the condition of the road, the weather or traEc, nntl the 
question of prosimate cause is ordinnrily for tlie jury. 

2. Highwa~s  B k-Failure of gucxst to rcmonstl'atc as to cxccssi\e speccl 
held not contributory negligence under  evidcncc in this case. 

The fact tllat ~IaintilY, nlio was riding as a guest in defendant's auto- 
iuobile, fnilccl to rcmonstrnte n-it11 him as to the escessire spectl a t  Which 
Ile \\-as driving, is licltl not to constitute contributory negligence under thc, 
c'ritlcnce in this cusc, it npl~cnring that defcntlnnt increased his sl)twl 11t 

thc I I C ~ ~ I I I I ~ I I ~  of the journey, ant1 that tlic car skidtled suddrnly hrfr~rt, 
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plaintiff had an opportunity to remonstrate with him, and since defend- 
i~nt's wilful and intentional violation of the speed law could not have 
been anticipated by plaintiff when she entered the car. 

3. Trial F A- 

The trial court's refusal to submit issues tendered will not be held for 
error where there is no supporting evidence and the issues are not 
mnterial to the trial. C. S., 684. 

STACY. C'. J., and BROGDEZT, J., dissenting 

APPEAL by defendalit from Daniels, J., at  October Term, 1933, of 
EI)UWOJIBE. SO error. 

This is an action to recover darnages for personal injuries suffered by 
the plaintiff, ~r l ien  the automobile in which she was riding as the in- 
\-itcd guest of the defendant, and he was d r i ~ i n g  on a State 
liigliway ill Gaston County, suddenly skidded, ran off the highway, and 
turncd o ~ e r .  

I t  is alleged in the complaint that  "on the night of 1 August, 1931, 
plaintiff was riding with the defendant in his auton~obile near the town 
of Behnont, 3. C., on a paved highway leading froin said town to 
Gnsto~lia, S. C., and beyond; that  it was a dark and rainy night, and 
tlic surface of the highway was wet and slippery; that there was much 
traffic? on said highway a t  the time, and the weather conditions, the wet 
rolidition of tlie highway, the glare of approaching automobiles, ant1 
otlicr cirrunistances, combined to make driving at tlie time and place 
of tlw catastrophe and injuries liereillafter mentioned hazardous and 
tla~lgrrous." 

"3. That  notwithstanding the hazard and danger incident to drivilig 
O I I  said highway at the time and place mentioned, and in disregard 
of tlie rights of the plaintiff and her safety, the defendsnt was driving 
liis automobile a t  the negligent and reckless speed of six1 y - f i ~ e  miles per 
hour, nheii suddenly the defendant lost control of his said automobile 
:111tl permitted it to skid and turn owr ,  callsing permanent injuries to 
tllc plaintiff as hereinafter set forth." 

"4. That  the aforesaid skidding and turning over of defendant's nuto- 
iuobilc, niid the consecluent injuries to plaintiff resulted proximately 
fro111 the negligciit acts of tlie defendant ill driving his automobile a t  an 
ulilan ful, reckless and dangerous speed on a wet and sli 3pery highway; 
t l ~ t  tlie highway a t  the point where the skidding occurred was about 
forty feet wide, and had the defendant been operating liis said auto- 
niobile a t  a nloderate and reasonable speed, the s k i d d i ~ g  of the auto- 
niobilc would not have been serious, as there was ample space withill 
which to h a w  righted it, but that  due to the high rate of speed a t  mliicli 
tlic automobile was driren by the defendant, he complelely lost control 
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of his said automobile, and that as a proximate result plaii~tiff \\:I* 

seriously and permanently injured as hereinafter set forth." 
I n  his answer the defendant denied that the plaintiff was illjurul I)\. 

his negligent operation of the automobile in which she was ~id i i ig .  II(, 
alleged that the wheels of his automobile ran onto an  oily or slick spot 
on the highway, which he did not see and could not have seell, ant1 tll:~t 
this caused the automobile to skid and turn over, and thereby to i ~ ~ , j u r c ~  
the plaintiff. I n  further defense to the cause of action alleged ili thy 
complaint, the defendant alleged in his answer : 

"1. That  the skidding of defendant's automobile O I L  the slick spot 011 

the Eement highway was nothing more than an unforeseeable accitlc~lt. 
which is a hazard attending every journey, and is assumed by ever!. 
journeyer, including the plaintiff. The  defendant pleads this assumptio~l 
of the hazards of the journey by plaintiff in bar of her recowry ill tliiq 
action." 

" 2 .  The plaintiff was as thoroughly advertent to the weather colitli- 
tions, to the type and width of the highway, to the manner ill ~vllicll 
defendant was operating his automobile and to every other fact wliicll 
she now alleges as  negligence, as was the defendant; and that  plaintiff, 
without protest or remonstrance, but with her signified approval, rlwtc(1 
voluntarily to continue her journey, thereby voluntarily assunling tlic 
risk of the skidding of the automobile, and all its resulting consrqueliws. 
The defendant pleads this assumption of risk by the plaii~tiff ill 1 x 1 ~  of 
her recovery in this action." 

The only evidence offered a t  the trial, tending to show the circunl- 
stances under which the plaintiff mas injured, was her testimoi~y. Slits 
testified as follo~vs: 

"I am 30 years of age, and reside at  Tarboro, N. C. D u r i i ~ g  tlie zlu~l- 
nier of 1931 I was visiting friends at Charlotte, N. C. I have knolvi~ tht, 
defendant, Frank Hall, for some time. H e  called to see me frequei~tly 
uliile 1 was visiting at Charlotte, and did what he could to ~ n a k e  lily 
visit pleasant. 

"On 1 August, 1931, tlie defendant and I went fro111 C'liarlottc to 
Ilelmont, in his automobile, to visit a friend who was sick. Belniolit ib 
rixteen miles from Charlotte. f e  left Belmont a t  about 11 :30 o'clwlr 
at night. I mas riding with the defendant in his automohile. He wa* 
driving. We were riding ill the automobile on the State 1lighn:y froin 
Belmont to Gastonia. This highway is hard surface and is about forty 
feet wide. There are four traffic lanes, two for fast d r i ~ i n g ,  and two for 
slow driving. We were riding on the lane for fast driving from Belliioilt 
to Gastonia. The accident occurred when we were about a niilc froni 
Belmont. I t  was about 11:30 o'cIock at night. and pouring rain. We 
were not meeting automobiles at the time of the accident. Tlic traffic 
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was 11ot dense. I knew that  the defrndant was driving fast-at a specd 
11ot less than fifty rriilcs per hour. The  automobile skidded sudden1y. 
turncd and tnisted, and ran off the highway and down tlie embankment. 
I KIN t11ron.n from one side of the automobile to tlic other. When the, 
automobile stopped, I was so dazed I did not know w1i:it had happeiictl. 
7 ' 1 ~  :~utomobil(> rail off the right side of the liigliway. I was sitting 011 

the right side of the automobile. After the accident. the defendant ill 
u 

reply to a question from a by-stander, as to nliat  caused the accitlcnt, 
said: 'I was ruliiling too fast. I was d r i ~ i n g  sixty-five niiles per hour.' 
T k ~ ~ r n .  that the defendant was driving too fast. I did not request hi111 
to slow t l o ~ l ~ .  I was satisfied with tlic operation of tlir automobile by 
the tlefentlai~t. Tlie whole story about the accident is hat thc automo- 
bile was ru~rning along and suddenly began to skid. Tliat is all that 
t l i e r ~  is to the way the accident happened. That  is all I know about it. 
The d~feiidaiit and I were engaged in conversation at the time tlic 
autoruobile skidded." 

Tlierc n a s  e ~ i d e w e  tentliirg to slio~v the nature aild extent of tlic 
illjuries suffered by tlic plaintiff, as the of tlic :tccident and tlics 
amount of tlic damages sustained by her caused by her injuries. 

S o  cvidence wus offerrd by the defendant in cont .adiction of the. 
testimony of the plaintiff as to tlie facts aud circumstilnces leading up 
to and surrounding the accident. The defendant, for tht purposes of tho 
trial, admittcd that these facts and circumstances were as the plaintiff 
had testified. There was no exception to the eridencc offered by the 
plaiiltiff trndilig to show the nature and extent of her injuries, or tlic 
amount of her damages. 

u 

The issues submitted to the jury were answered as f ollo~i s :  
"1. Was the plaintiff injured by tlie negligence of the defendant a. 

:~llegetl iri the complaint ? Answer : Yes. 
2. TVliat damages, if ally, is the plaintiff entitled to recoyer of tlic 

tlefel~tlant ? ,hswer  : $8,542." 
From judgment that plaintiff recover of the dcfclidaiit tlie sum of 

$8,542, and tlie costs of the action, to be taxed by the clerk, tlie defendant 
:ipl)cv~lrd to the Supreme Court. 

( ' o ~ x o x ,  J. Tlie uiicolltradictetl evidence at the trial of this act iol~ 
slio~ved that imllicdiately before and at the time thc  auto~nobile ill 
vliicli the plaintiff was riding, and nhicli thr. defendant n-as driving, 
qkitltlctl and ran off the highway, thrx defendant war tlri.;ing, kiiowiilgly 
:111tl nilfully, a t  a prcatcr rate of speed than forty-fivc miles per lloln.. 
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He nab dr iv i i~g a t  a rate of sixty-five miles per hour. H e  was, therefore, 
violatii~g the statute, which provides that it shall be uidawful for ally 
person to drive an  autonlobile on a highway in this State a t  a greater 
rat(, of speed than forty-five miles per hour. S. C. Code of 1931, sec. 
"fi"l(46). The  riolatioii of this statute was i11 itself negligence. The 
conditioii.: \\it11 respect to the weather, tlic traffic oil the highway, or 
the burface a i d  ~v id th  of the liigliway, were inln~atcrial. The speed at 
~vhicll the defendant was driving his automobile was unlawful, and there- 
f o r ~ .  coi~atituted negligence. ,111 the evidence showed further that this 
i ~ e g l i p i ~ c e  oil the part of the clefendai~t was the proximate cause of the 
skitldiiig of the automobile a~l t l  tlie consequelit injuries suffered by the 
1)laiiitiff. 

111  G o t l f l e y  1 % .  C'oat h C ' o m p u r ~ y ,  201 S. C., 264, 150 S .  E., 412, it is 
said:  , 'The ~io la t io i l  of a statute iiitei~cled a i d  designed to prevent 
i r~ ju ry  to persoils or property, or the failure to observe a positive re- 
q~liremeiit of the law, is u~lder  a u~iiforin line of decisioiis, iiegligeilcc 
p ~ '  u', D i d e y  c. Ii. R., 196 S. C!., 726, 147 S.  E., 15 ;  Ledbet ter  c. 
Erzglislc, 166 S. C., 125, 81 S .  E., 1066, and when a violation or failure 
of tliiq kind is admitted or established, it is ordinarily a questioii for 
the jury nlietlier such negligence was the proximate cause of the injury. 
i ~ t u l f z  c. T h o m u s ,  152 9. C., 470, 109 S. E., 361." See R l i t n ~ r  2%. Il'hlf- 
lozc, 201 S. C., 749, 161 S. E., 359. 

r . Ihere  nas,  therefore, no crror in tlie refusal of the court a t  the trial 
of tliic action to allow the motion of the defeiidant for judgmeiit dis- 
iiiissii~g tlie actioii as of nonsuit, unless, as conteiided by the defendant, 
the plaintiff is barred of recovery because she failed to renlonstrate with 
tlie tlefei~tlaiit as to the speed a t  which he was drivii~g the automobile ill 
vhicli .he \ \as riding as his iiivited guest, arid to request him to lessen 
the speed, which she knew was too fast. The defendant does not coil- 
t e ld  that plaintiff contributed to her injuries by her own ileglige~ice 
ill riding with him in his automobile under the conditions as to tlie 
uenther, the traffic on the highway, and its width aud surface, as s h o ~ w  
by tlic evideiice. H i s  sole coiltention is that  plaintiff assumed tlie 
liazartls of n journey ill an  automobile, iiicluding tlie wilful negligelice 
of tlie driver ill violating a statute wl~ich  prescribes the maximum speed 
:it which all automobile may be lawfully drivel] 011 a highway ill this 
State. 

I t  i e  coiicctlcd that there are circumstaiices under which even ail ill- 
T ited guest riding ill an automobile driven by his host, owes tlie duty 
to l~iiiieelf to reinoilstrate against the excessive speed a t  which liis host 
is cl1.i~ ing his automobile, and to request him to lessen liis speed, and 
that R failure oil the part of such guest to discharge this duty bars liis 
r eco~ery  of damages causcd by the negligeilce of his host. King c.  P o p e ,  
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202 X. C., 554, 163 S. E., 447, A-pffles I . .  Iipa, 200 S. I:., 44, 136 8.  E.. 
139. This principle, liowever, is 11ot applicahlc to the f xcts slionn 117 all 
tlie evidence in tlie instalit casc. 

I t  does not appear from tlie e ~ i d e n c e  that plail~tiif hat1 all ol)l1or- 
tunity to discharge the duty imposed upon her by the law to reinon~tixtc3 
wit11 the defendant and to request him to l~~sseii  his s p r ~ d .  Plaintiff a11t1 
defendant had bee11 tlriring only about a mile, ~r11e11 tlie ( l r f c~ ida t~ t  i l l -  

creased his speed to sixty-fire miles per hour. His  i~cgligc~icc, nliilc 
probably not gross or \vanton, wns wilful and intrntio~lal ,  ant1 coultl 1 1 0 1  

have been anticipated by the plaintiff, when she enterctl t lc f rn t l :~ i~t '~  
automobile as his  guest. 

ITnder tlie c i r cums ta~~cw as slio\vn by all the el iclcxl cc, plai~ltiff a* 
]lot required to remoirstratc~ with the defendant, or to request him to 
lessen his speed, althougli slir knew that he was d r i ~  i l ~ g  too fast. Thc. 
automobile skidded suddenly, before the plaintiff had an  opportul~ity to 
protest to the defendant as to his speed. I t  cannot 1)c liclil that slict 
yoluntarilv assumed the risk of defendant's wilful, ant1 intentio~lal 
negligence. There was no error i11 the refusal of tlie court to ( l i i n ~ i s ~  
the action as of nonsuit. 

Nor was there error in the refusal of t l ~ e  court to eubiiiit tlie issue- 
tciidered by the defendant. There was no evidence teiidiug to support 
defendant's contentions with respect to these issues, wliich new ttot 
illaterial to the trial. C. S., 684. The judgmrnt is affirmed. 

No error. 
STACY, C. J., and BR~GI)EX,  J., dissenting opinions. 

STACY, C. J., dissenting: This is a hard case. It carrirs the doctrine 
of sic utere t z ~ o  ?if a l i a n u ~ n  non la'das to its severest implicatioiis, and 
;~pparently ruiis counter to the maxim ~wlenti  Izon fit i71,jtr ria. '1'li(x 
c30rrect application of sound princ~iples ought not to cnd ill such a clnsll. 

The  rules applicable to the facts of t11c instant casc arc generally 
stated as follows: 

First, with respect to the negligence of the driver:  Tlic onner or 
operator of an automobile owes the duty to all iiivitetl guest to e s e r c k  
reasonable care in its operation, and not ur~reaso~lably lo cxpose l ~ i l ~ i  to 
danger and injury 1)y increasing the hazard of t r a ~ e l .  20 Al. I,. It., 
1014; 26 -2. L. H., 1423; 40 -1. L. R., 133s ;  47 A. Id. R., 3 2 1 ;  51 
A \ .  L. R., 381; 65 A2. L. R., 952. Jus t  what coustitutcs "ii~crc~asii~g thc 
hazard of travrl" is not altogether clear from the decisions. - 

Second, with respect to the contributory negligence of thc guri*t : .\ 
person riding in an automobile d r ivm by another, even though not 
chargeable with the drirer's negligence, is not absolred from all per- 
sonal care for his ow11 safety, but is u n d ~ r  the duty of exercising 
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rensoliable or ordinary care to avoid injury, i. e., such care as an ordi- 
narily pruclent person would exercise under like circumstances. I S  
-1. L. R., 309; 22 -1. L. R., 1294; 41 A. L. R., 767. 

True, in tlie instant case, the defendant has confused his plea of 
coiitributory negligence with assumption of risk, but the facts are sct 
out, and the plaintiff says she "was satisfied with the operation of thc 
car niid the way it was bcing driven. 1 knew we were going fast-not 
less t l ~ n  fifty miles an hour. I did not protest or  request that lie slow 
clon.11. T l ~ c  whole story about the accident is that  the car was running 
along and suddenly began to skid. That  is  all there is  to the lvay the 
accident occurred." Therefore, according to the plaintiff's own testi- 
mony, elie roluntarily consented to the speed of the car ;  she knowingly 
i~cquiesced i11 the way it was bcing driven; she willingly took a chance 
and lost; she ought not to recover. Clark z?. Tracers ,  200 N. Y. S., 52. 
-1 gucst ~ 1 1 0  sits beside the host with full knowledge that  the car is 

being driven in excess of the lawful rate of speed, and makes no protest, 
volulitarily joiiis i n  testiiig the dangers, and is  chargeable with contribu- 
tory iicgligeiice. Curvy  c.  Riggles, 153 ,ltl. (Pa . ) ,  325; IZerold v. Cle7~- 
tlenize~z, 161 S. E. (W. Va) ,  21. 

I t  is proper to nonsuit the case wlleii the plaintiff's contributory 
~iegligellce is established by his own evidence, for he thus proves himself 
out of court. Tl'righf v. R. R., 155 N.  C., 335, f l  S. E., 306. 

UHOGDES, J., disseiitiug: I do iiot dissent upon the ground that  the 
tlecisioii of the Court is iiot in full accord with the precedents hereto- 
fore establislicd ill this jurisdiction. I do iiot concur in either the 
reasoniilg or the righteousness of the prccendents. I n  the case a t  bar 
the l~ l i~ i~ i t i f f  testified expressly that  she was satisfied with the operatioil 
of tlie car, and certainly, she was satisfied with the driver. Hence I 
see no particular rcason why the Court should be more solicitous for l ~ e r  
welfare than she was for her owl1 safety. 

S o  court would permit an einployee to  recover damages for the mere 
licgligerice of his employer if the employee selected, according to his 
own notion and judgment, the tools and appliances with which to per- 
forni his work, and also, selected, according to his own notioil and 
judgment the place of the work and the methods of dischargii~g his 
duties. Notwithstanding, a gratuitous passenger or thumb-rider call 
~olui i tnr i ly  select, according to his own notion and judgment, the vehicle 
in n l~ ic l i  to make the journey, the equipment of same, the driver thereof, 
and the route of travel. Noreover, if he is injured by the negligence 
of his  own driver, or  the defect of his own vehicle, or  its equipment, 
so selected and approved, he may recover damages. Thus, n thumb- 
rider or guest receives tlie full blessing of the law, although the same, 
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u ~ ~ t l e r  similar circumstances, is promptly denied to a w o r k n ~ a i ~  ~ 1 1 0  toil\ 
ant1 sneats in the field or factory. Lapsing into the m iildp langnagc of 
the hack alley. it is rather difficult to be rcroriciletl to the itlcn that a 
person can recover damages for being bittrw by his on11 dog. 

Our  decisions upon tlic. subject are to thc effcct that  tlw (1ri~t.r of a 
car owes tlic duty of ordinary care to a thuiiib-ridcr or gucqt ; t11:tt i-,  
to furnisli a reasmiably safe place or rchirle ill ~11licl1 to t r a ~ c l  atltl :I 

r easo~~nbly  safe driver. This is identically the duty that all cuiployc~r 
owes to all cnlployce. So that, under tlie ]:LIT, nhen a thuiiil>-rider .tcl)s 
iuto an autoinobilc, t he r~upon  he becomes the e m p l o ~ e r  of t h ~  d r ~ ~ e r  
so f a r  as liability is concerned. I f  there is a dcfecti7-c bolt or qc.rc\\. 
unknown to the driver, :ind as a result there is a collision, tlie driver pays 
ill terms of his own life or limb aud is witliout legal r t i ~ ~ c d ~ ,  l ~ u t  llot io 
with the tliiin~b-rider who sits hy liiq side. He is the fa  ;orit(, of thc l av ,  
and can recover damages. 

The  impl ica t io~~s  arising from the applicatio~l of liahihty f ( ~ r  111- 

juries to guests has resultcd in sliarp di\crgcnce of jntlinal reaao~ii~ig 
upon tlic subject, and this divergence witliin thc past f c ~  >f>nr<, has 
found pen and tongue and voice in the courts and l ax -mak i l i~  botlict, 
throughout the country. 

Obviously the driver of an autol~iobile ought not to bc ltermittc~l to 
a r c q t  another person as a guest and tlien proceed 'o hreak him to 
pirces  long tlie route of trarel. .It the outset, llo~icver, it 1. not to 1)c 
~iipposetl that thc driver is less careful for tho safety clf tlic guwt tlia11 
he is for his ow11 for tlic rcnsoll that they usually suffvr tlicl kaliicb fate. 
Some courts t l ca l i~~g  uit l i  tlie question, 111 ordcr to a p p r o ~ c  liahilitj- 
perhaps as a iiicthod of curbing a i d  discouraging recklrw t i r i ~  ~ng-l l>~\ (' 

undertaken to work out the rights of the parties ul)( 11 the thcoq of 
trtxatiiig the ridcr as :I licmsee. Thus, if a pcrson elitcr; upot~  the 
prenlises of anotllcr, while lie must take the prcnlieei a \  he fiud. it, 
tlw owner of the prernlses mu.jt refrain from doing any hing to I I I ~  w:iw 
the hazard of the licensee while upon the premises. Extending this 
amlogy to automobiles, n e  l i a ~ e  this situatiou: Thr aiitomobilc is the 
premises. Hence, ulien the guest b t f y  into nil automubile, he 1s u l i o ~ ~  
the premises of the oancr  or driver, and such driver or o\\ 11t r must 
iiot, by active ucgligclice, illcrease the hazard n l d e  surh llcciiw. is 

u p o ~ ~  such premises. But ~t sseins to me that the analogy disi~~tsgratc~s.  
The so-called premises is a mo~111g vehicle, changing ~ t s  po~it ioi i  at 
e w r y  instant of time. The gurst wants the premises to i i~o~c , ,  n~rtl 
ortlinarily, as in tllc case at bar, is not alerse to fast niurcmeiit. Thu, ~t 
\\oiild secm that the driver is as much a periiianent condition of nioriug 
pr(mises as bolts and screws, and ~ a l ~ e s  and tubcs. I f  the rider a.;sunws 
tlir, riik of cucli bolt.. and tubcs a ~ l d  vahc>q, it i.; liar1 to u i i i lw~ta i~t l  
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why he does not also accept the risk of the driver, who must be a 
permanent part  of the "premises" of a moving vehicle, for without the 
driver, the vehicle would not more a t  all. The  analogy strikes me as an  
effort to put new wine in old bottles, and the fallacy of that esperinie~it 
was pointed out about two thousand years ago. 

Furthermore, if a thumb-rider or guest is deemed to be :I licmsee. 
he is no more t h a i ~  a bare or permissive licensee, because lie comes "upon 
the premises" ordinarily for his own exclusive pleasure and benefit, and 
in such event is denied recovery, except in automobile cases, unless there 
was wilful or wanton nenlieencc. 

L, - 
Some courts hal-e denied recovery, by rule of law or bare judicial 

tlecision, unless there was evidence of wilful and wanton negligence or 
gross negligence. This position is now maintained in Massachusetts, 
Georgia, Virginia, and Washington. See ilIassa7~tfi v. F i f z r o y  (Massa- 
cahusetts), 118 S. E., 168;  S la ton  1'. H a l l  (Georgia), 1.38 S .  E., 747;  
U o g g . ~  1 % .  P l y b o n  (Virginia) ,  160 S. E., '77. T h r  Virginia Court in the 
Boggs ccwe, supra,  states the principle in these conrincing worcls: "To 
hold that a guest. who, for his own pleasure, is d r i ~ i n g  ~vit l i  his host, 
may recover from him for injuries suffered where tliere is no culpable 
~lcgligeiice, shocks one's sense of justice. The driver is often not an expert 
n11d makes no implicd representations beyond these, namely, that he 
will not knowingly or n-antonlg add to those perils which may ordi~iari ly 
be expected and that  there are no known defects in tlie car which makes 
its operation particularly hazardous. B ~ y o n d  this all risks are asslimetl. 
While automobiles in thcinselves may not be dangerous i l~s t rume~~ta l i t ies ,  
pc t their use carries with them daugers that  cannot be forgotten." 

The Michigan Court, in S u u d z i u s  v. I lahr ,  834 S. TT'., 581, 74 
-1. L. R., 1189, in :~pproring the constitutionality of a statute dr i~ying 
liability to a guest '(unless such accident shall have been caused by the 
pross neglig~nce or ni lful  and wanton ~nisconduct of the owner or 
operator of such motor vehicle," ctc., said : "It would be t l i resl i i~~g old 
straw to discuss the accepted fact that the motor car lias presei~ted social, 
financial, and gorernme~ital  problems which justify the Legislature in 
reasonably classifying it apart  from other vehicles in the enactnlent of 
la\\ s. . . . Generally, gratuitous passengers are  relatives or friends. 
Exceptionally, they are mere acquaintances, invited chance petlestria~is, 
or those who deliberately solicit rides. Since the rule of liability was 
:tnnouncetl . . . tliere lias been coiisiderable litigation betmeell guests 
a11tl hosts. Some between husband and wife or other close relatircs has 
fou~ltl its way to this Court. . . . I n  many, probably most, of tlic 
vases bctween relatives or friends the real defendant is an ilisurancc 
company. Ordinary negligence is not hard to prove if guest and host 
cooperate to that end. I t  is conceivable that such actions are not aln a?.; 
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ulliltteiided by collusioii, perjury, arid consequent fraud upon the court. 
TTliile we may accept the contention that  paid i~isurers are not objects 
of special coiisideration by the Legislature, it  is inadmissible for the 
c*ourt to coiisider a law from the viewpoint that  they are not entitled 
to a proper trial, and honest determination of liability in a lawsuit. 
S o r  are i~isuraiice cornparlies aloric interested in the question. Thc  
rcsults of verdicts are mirrored in  iiisurancv rates, and the law provides 
a possible reason ill the purse of the motor owning public, most of whom 
carry liability insurance. It is not inconceivable that  some passengers 
ulio bolicit ridcs may niaiiufacture claims for liability. Groups of young 
folkb, ellgaged upon a joint enterprise of social enjoymtnt in a borrowed 
car, liave becn kriom~i to cornbirie to charge the owner for ail accident. 
Tlie law also lias social features. I t  i s  well know11 tlia drirers hesitate 
to take neiglibors for a ride or to assist on his wny 1 weary traveler 
1)erauw of potential liability for injuries. Few, if iadced any, of these 
fcaturcs seem to liave rilanifcsted thems~lres  ill the use of other vehicles 
tliail motor cars." 

Tlic Supreme Court of the United States, in Silccr c. Silccr., 280 
t-. S., 117, 74 L. Ed., 221, i n  upholding the constitutionality of the 
C'o~il~ecticut statute, said : ((111 this day of almost universal 1iighw:iy 
trm~sportatioii hy motor car, we callnot say that  abuses origii~ating ill 
tllrl multiplicity of suits growing out of the gratuitous carriage of pns- 
sengers ill automobiles do not preseiit so conspicuou;, ail example of 
what t l ~ c  legislature may regard as an  evil, as  to justify legis la t io~~ 
:~imed at it, even tliougli some abuses may not be hit." 

Tlie reasoning of the Michigall Court a i d  the Suprrme Court of tlic 
Fliitetl Statcs is based upon the idea that  automobile trailsportation lies 
iu a new and practical field of law and should be declt with as such, 
without attenipting to force a~ialogies under the con(-ept of licei~sor, 
lice~isee, invitor, inr-itee, or whatnot. 

Xaiiy otlier states ill recent years have by statute cleliied thc right of 
a thumb-rider or guest to recover against the owner or operator of the 
var ullless there was gross negligence, wilful or ~vantoii misco~iduct or 
rcrkless disregard for the rights of others or intoxicatim. These statrs 
arc as follows: Cdiforriia Laws of 1931, Colorado L a u s  of 1931, chap- 
tvr  118, Comiecticut Laws of 1927, Delaware Laws of 1929, chapter 
270, Idaho Laws of 1931, Illinois Laws of 1931, Keiitucky L a w  of 
1930, Iiidiana Laws of 1929, Iowa Laws of 1927, Kansas Laws of 1931, 
Michigan Laws of 1929, Montana Laws of 1931, chapteio 195, Oregon 
Laws of 1927, South Carolina Civil Code, 1932, Voluinc~ 3, seetioil 5906, 
'l'exns Laws of 1931, chapter 225, Vermont Laws of 1929, Wyoining 
Laws of 1931, chapter 2. Thus there are approximattly twenty states 
that limit recovery by statute and four states that  acco~nplish the same 
result by rule of Inn-. Therefore, it  can 110 longer Ile said that the 
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majority view favors recovery. Indeed, i t  would seem to be clear that 
there is a rising tide of judicial and legislative determination to put 
an end to thumb-rider philosophy of recovery. Certainly, if this philos- 
ophy had been known in ancient times, it  would doubtless have sub- 
jected the Good Samaritan to a damage suit in the event his beast had 
been a bit unruly or lacking in ordinary surefootedness on the Jericho 
road. See Almerican Bar  Association Journal, April,  1933, pngc 231 ; 
111. Law Reriew, March, 1932, page 820. 

STATE EX REL. J. R .  T H O R N T O N ,  GUARDIAE OF GLADYS B A R B O U R  ET AL., 
I-. L. E. BARBOUR,  GUARDIAN, KEW AMSTERDAM CASUAIrTT C O N -  
P A N P  ET AL. 

(Filed 26 April, 1933.) 

1. Guardian and Ward H a-Guardianship bond is liable for defalcation 
during any period of thc relationship. 

The oflice of the ordinary guardian is not for a definite term althougli 
his bond is required to be renewed every three years, C. S., 2165, but is 
usually for the nonage of the ward, and where successive bonds have been 
given with different sureties, the sureties among themselves become addi- 
tional sureties, and upon default of the guardian they are liable to con- 
tribution among themselres proportionate to the amount of their re- 
epective bonds, though the default may have occurred prior to the time 
any particular bond may have been executed. Cases of liability upoii the 
bonds of clerks of the Superior Court, cited a ~ l d  distinguished. 

2. Same--Clerk has no power to releaw sureties on guardianship bond. 
There is no statutory power given a clerk of the Superior Court to 

release the liability of sureties on a guardianship bond, and such an order 
nlade by the clerk, especially after default of the guardinii, is beyond his 
authority and of no effect. 

CIVIL ACTIOX, before, I lamis,  J., at  May Term, 1932, of J o r ~ s s ~ o s .  
On 30 October, 1925, L. E. Barbour duly qualified as guardian of 

S a d i n e  Barbour Thornton, Gladys Barbour, Festus Barbour, and D. D. 
Barbour, J r .  The  guardian received the sum of $2,000 belonging to said 
infant wards and duly gave bond for the sum of $4,000 with the de- 
fendant, New Bmsterdanl Casualty Company, as surety thereon. Imme- 
diately upon receiring said money the guardian commingled the same 
with his own funds by depositing the money in the bank in his indi- 
~ i d u a l  iiame. Soon thereafter the guardian loaned the sum of $1,000 
to his son, receiving as security a second mortgage upon certain real 
property. The first mortgage had been foreclosed and the security 
worthless. On 19 January,  1927, the guardian again qualified as guard- 
ian of such TT-ards in the same manlier as if no prior guardianship bond 
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had beell made, aud J. B. Hargis, C. P. Stewart and E. A. Bellson 
bceanie sureties oil his guardianship bond ill the pena sum of $2,000. 
011 14 February, 1928, the guardian applied to tlie clerk of tlie Superior 
Court for perinissioii to cllailge the sureties oil his bond, stating in tlie 
petition "tllat tlie reason assigned for a change of bond is that  he believed 
that sucli e l l i~ ige  will bctter nlable him to preserve and protect tlie 
ilitcwst of said wards." Thercupoli the clerk of the Superior Court 
liiatle an orcler derreeiiig "tliat the personal bond referred to in the 
pcnnl sun1 of $2,000 be, and tlie same is liweby caiicelcbd, and all other 
1)olltls hcretoforc executed by L. E. Barbuur, guardian, as aforesaid, 
wliich h a w  bccn filed ill this cause, be, and tlie same are hereby can- 
wlctl; that tlie guardian be, aid lie is hereby authorized and einpoweretl 
to execute a new bond with the Satioi lal  Surety Coinpany in tlie sum 
of $4,000." 111  comp1i:ince with the order of the clwk tlic guardin11 
pa\ c :I 11en bolid ill the sum of $4,000 with the Sa t io i  a1 Surety Coin- 
1m11y i ~ s s u r e t y  thereon. On 2 1  October, 1930, a citatiou was served oil 
the guardian to file an aiiiiual account. Thi r ty  days thereafter he filed 
:I report "slio~viilg that all assets beloilging to said estatc had been lost 
tl~rougli iiivestineuts, which had p r o d  to bc worthless, and that  lie, the 
&I L. E. Barbour, gunrdiail, pcrsoiially n a s  i i i so l~e  lt." T h e r e a f t c ~  
:~ntl 1)rior to 24 &IvI:~rcll, 1931, Barbour waq removed as guardian, illltl 
the plaintiff, Tlioriitoil, was duly qualified ;IS guardiail of said inii~ors, 
alttl brought this suit against the gua rd im a d  all of the suretics. 'Clit, 
caau.;c na,i conin~ittecl to a referee, n h o  foulid the facts substantially as  
: ~ b o ~ e  stated, alld who also found as a fact tliat on 28 January ,  1929, 
the dt.felitlnnt, Satioi ial  Snrety Compaliy, paid to Xadine Bzlrbour 
Tllorlltoil, who had attailled her majority, the sum of $585.05, b h g  
tlic full ;~iiioulit due by said guardiau to said \vartl. I h rbonr  filrtl 
v o l u l ~ t a y  petition in bankruptcy 011 6 .\pril, 19db. 

'l'lie tlcfciitlant, Amsterdain C:~sualty Company, colltended that it 
\ \ a s  not liable for the default of tlic gunrtlia~l for tlie reason that tlio 
liability of said surety had been rcleasetl by an order of the clcrk of the 
Superior Court, nlade oil 19 January ,  1927. Tlie tlcfentlailt, S t c ~ v ; ~ r t ,  
cwntentletl that the iildividual sureties were llot liable for tlie reason that 
thc Lontl give11 by tlicili had betm cancclctl by order of tlic clcrk ah 

;~foresaitl. The  defendant, Satioi ial  Surety Compaily, coiltendetl that it 
\\:IS iiot liable for tlie reasoil tliat tlie guardian had dissipated ilud nlis- 
:lpplietl the elitire fund at the timc it bccnitle surety, and furthrfirinorc, 
that while it had paid one of the nards  ill full, such pa,ynie~it had bec~t 
iliatle tlirougli mistake, ailcl requested that snit1 ward bc niade :I party 
to the suit in order that it nliglit recovcr tlie amount so paid. The trial 
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as follo\vs: ( a )  "New Amsterdam Casualty Company, for the sum of 
$800.00, with interest on same, compounded annually from 30 October. 
1925; J. B. IIargis, C. P. Stewart and E. *I. Benson, jointly, the sum 
of $400.00, with interest as aforesaid; the National Surety Conipany 
for the sum of $800.00 with interest aforesaid, subject, h o w e ~ c r ,  to a 
credit of $583.03, paid 28 January,  1929, to Nadine Thorl~ton.' '  

( b )  "It  is further ordered and adjudged that thc judgment against 
S e w  A h ~ s t e r d a m  Casualty Company and the Kational Surety Compally 
be each credited with one-half of the total annual premium amounting to 
$80.00, with interest from the date of guardianship until the fiilnl 
report." 

From the foregoing judgmc~nt the corporate sureties appalct l .  

11'. H. S t r i c k l a , ~ d  and  L. L. Levinson f o ~  plainti f f ' .  
P a r k e r  d Lee for S e w  A m s f e r d a m  ( 'asunlfg C o m p a n y .  
1T7infieltl Ii. 1,yon and 8. Rrowll S h ~ p h ~ r d  for .\yrrtinuccl h ' u ~ c i y  

( 'ompa71 y. 

BRO(.DES, J .  Two queet io~~s  of l i l ~ ~  are p r e ~ l ~ t c d  11y the 
~waortl. 

(1) What is the liability of sureties 011 successirc gnardia~i  boliclr 
upon default of tlie guardian? 

(2)  Does tlie clerk of the Superior Court l i a ~ c  p o \ ~ c ~  t u  w l ~ ~ a a e  
sureties 011 guardian bonds? 

The eride~icc produced before the referee and tlie trial judge is uot 
included ill tlie record. Co~lsequeutly, it  is to bc assumed that the 
c~vitlence fully justified the findings of fact and the conclusio~~s of la\ \ .  

More than eighty years ago this Court undertook the col~sideratioll 
of the first question of law involred in this appeal ill the case of J o n c ] ~  
r .  l i a y s ,  38 S. C., 502. The lleatlnote of the opiniou capitulatcs the 
essential principles of lam contained therein a d  is as follows: "\Vherc 
a guardian g i ~ e s  several successive borlds for the faithful clischarge of 
his trust, the sureties on eacli bolld stand in the relation of cosureties 
to the sureties oil every other bond; the only qualification to the rule 
being, that the sureties are bound to contribution only accortling to the 
amount of the penalty of the bond, in which eacli class iz bound." 111 

the course of discussion, Rufin, C'. J., declared: "The case of n g ~ ~ a r d i m  
a11d of his s'uc~essive ~ O I I ~ S ,  is therefore precisely like t h t  of c l t ~ k s  ant1 
their bonds; as to \rhicli it has been held, that the office was not anllual, 
though tlie bond be giren annually, but that all the bollds, givc,li through 
the several years for ~ ~ l i i c h  the office contii~ues, are cumulative securities 
for the perfornlallce of the duties of the officr, and particularly for tlic 
pay).meut of money received at any time be fo~e  or after the givil~g of a 
new bond." 
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It is ~ i o w  settled beyond question that  each bond of n clerk, register of 
tleeds, or other public officer, liaving a fixctl term, i: liable only for  
defalcatiolls occurriug t luri l~g thc. tern1 for wliicli tliv hontl is given, 
eve11 tliougli tlie pr i~ lc ipa l  a d  surclty may be tlic saIiic for a11 ter11i.s. 
Sfucy,  ('. .I.. ill S. c .  , l lu~. i i~i ,  188 S. C., 119, 123 S. E., 631, rcmarketl: 
"Each trrm, like w c r y  tub of N a c k l i ~ l i a l ~  allusion, I lust stand up011 
i ts  ~ N I I  bottom." G ~ l m o r e  v. It7alkcr,  193 K. C., 160, 142 S. E., 379; 
~lucX.so11oillr 1 . .  B r y a n ,  196 N .  C., 721, 147 S. E., Id ; 1 c ~ l d ~ r  ( 'o i i t t ty  C. 
ICitzq, I97  X. C., 50, 147 S. E., 693. Consecpe~ltly it bel*ornes i n i p o r t a ~ ~ t  
to inquire:  f hat  is the term of a guardian u l d r r  the law of Nor th  
Carolina? ,111 c > x a r n i ~ ~ a t i o ~ ~  of the pcrtillent statutes tlisclosrs that  the 
ordiiiary gnar t l ia l~  has no fixctl term of ofice. Whi l r  tlic s tatutr  re- 
quires H r e ~ ~ e w a l  of the bo~id every tlirce years (C'. S., 2163), there is 
110 r eq~~ i r cn l en t  for  n I I ~ W  appo i~ i tn l t~ l~ t ;  11or docs C'. S., 2160, :rpply to 
the facts of the c:~sr3. 

giw11 at first. coritiiluctl tlirougll the  tml i .  :lnd co~ l t1  I)(' rt~lit~vccl olily h,v 

111 coi~sitlcrii~g thcx sccorltl questiou of law prescwtetl, this Court 1121s 
cwi~siste~~tly lic~ltl that  c0ounty coniniissioi~crs haye iio :rntl~ority to 1-eleast, 
the aurctic~s olr :I hontl of a sheriff. 1kgi111li1l~ with C ' o ~ r t ~ r t i s s i u ~ t ~ ~ , ~  1 . .  

( ' l a r k ,  73 S. C., 238, tllc right of the cornuiissiol~crs to release suretic's 
O I L  the h u t 1  of a public officer has b c w  tlwictl u l )o l~  ihe theory tllat 
the con~rnissio~wrs eserrisc tlel(vgatct1 l)u\vc.r o~ily, autl ;L relcasc. without 
cXsprc~ss ,statutory ;iuthority was inr-slid. clear statcl~~c,ilt of tlie rule 
is fou i~d  ill &'id(~lify ( ' 0 .  1 ) .  I ~ ' / ( , I I L ; ~ I ~ ~ ,  132 X. C., 3:)2; 43 S. E., 899, a s  

follo~vs: "Thcrc, can be iio doubt as to tliv i ~ ~ t m t i o ~ ~  of tilt: eoriinlis- 
sionerh to  release the plaintiff as surtlty for tlic sheriff, but it is not a 
qwstiuu of i n t c ~ ~ t i o l ~ ,  hut olle of pon c ~ ,  uutl tlrc authority to rrlease must 
be tleri\etl ~ 4 t h  by cs l~ress io~i  or ilnplicatiol~, from sonlc statute. I f  
tllcx it:rtutary l)o\vcr dld riot tlsist :it the t m c  the c ~ o ~ ~ i ~ n i s s i o ~ ~ e r s  at-  
tcn~pted to release the plail~tiff,  the11 tlie act of the con~n~issiolic~rs was 
i r ~ ~ a l i t l .  110 n1nttt.r how clearly and cq l i c i t l y  t l q  c q ~ l c , s d  tlwir ill- 
t c n t i o ~ ~  to rc>l(~tw. A 1 ~ ~  act n l i i c l~  p l n c ~ s  in the 1)oner of t l ~ e  bo:rrtl uf 
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conimissioners of a county the approral  of the official bonds of certain 
officers does not confer upon it the power to release sureties on those 
honds on presentation of a new bond." Reade, J., writing in Harris v.  
liarrison, 78 N. C., 202, construing Foye v. Bell, 18 N. C., 4fS,  pointed 
out that an order in the Foye case expressly releasing sureties was of no 
avail. Disposing of the contention, he said: "Nothing can be clearer 
from that case than that the ward had his remedy against both sets of 
sureties, and it was for them to  settle their liabilities among themselves." 

These principles of law, discussed and applied approximately a hun- 
dred years ago, are fortified by an examination of our statute. Thc  
clerk is not empowered by any express statute to release sureties, upon 
bonds approved by him, certainly at a time when the principal is in 
default. C. S., 2166, p r o ~ i d e s  a remedy for dissatisfied sureties upon 

bonds, but release is not one of the remedies therein con- 
templated. 

Cases in point from other jurisdictions are cited by thc dcfendaut, 
Sa t ional  Surety Company, in support of its contention that where there 
,Ire several sets of sureties that  such who were on the bond a t  the timc 
of defalcations are the only o ~ w s  liable for the loss. See I,o1(.7.,y v. State, 
6 1  Ind., 426; Tlrillinms 1.. Sfate, 89 Ind., 571; State v. Iiard!,, 200 N o .  
Alpp.  Court, 405, 206 S. E., 904. Some of these cases i n v o l ~ e  the liability 
on the bond of a public guardian who is elected for a specific term of 
ofice, but wl ia te~er  may be the strength or weakness of judicial reason- 
ing ill other courts, this Court, for inore than one hundred years, ha.: 
been c~oinmitted to the doctrine delineated in the foregoing decisions. 
Xoreover, they are built upon sound principles of conduct and liability, 
i ~ n d  their age in nowise impairs their fundamental correctness in solvi~lg 
the pertinent problems of modern life. 

Affirmed. 

I,. ('. ROACH, TRADISG AKD DOISG BUSIXESS USDER THE FIRM NAME OF CITY 
PLUMBING AND HEATING COMPANY, v. CITY O F  DURHAM, AXD 
,J. T. STILL, P L U M B I ~ G  A S D  HEATISG INSPECTOR FOR TIIE CITY OF 
DURHAM. 

(Filed 26 April, 1933.) 

1. Constitutional L?m C b-Ch. 52, Public Laws of 1931, ~~egulating 
plumbers and heaters is n valid exercise of police 1)ower. 

Chapter 32, Public Laws of 1931, which provides that persons desiring 
to engage in the plumbing and heating business shall apply to a State 
board therein created for esamination and license and that applicants 
-hall p8.v n certain fee which shall be used to par the espense of the 
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State Board, and that any surplus remaining shall be 1):iid into the State 
Treasury, slio~vs the intent of the Legislature to imptse a privilege or 
license tax for the maintenance of the State Board, a id the net is not 
primarily a revenue measure, and i t  is o valid esercise of the police 
1)on-er of tlie State for the protection of tlie health, comfort and safety 
of the public by regulating this specialized business in the intereat of 
s:ulitc\tion ant1 proficiency. 

1Vllel.e :I statute does not in express words state that it is  in the esercisc 
of the police power, but such intention plainly appear3 from a proper 
co~istruction, it  will be so declared, and the Legislative intmt given effect 
with the least interference with the rights of intliriclual;;. 

While the Constitution, Art. V, sec. 3, does not espressl.v apply to trades 
and professions, it  is held that the rule of uniformity in trlxntion also 
:il)glies to them, but the rule does not prohibit the classification of trades 
:III(I professions for taxation when the c1:lssification aoplies uniformly 
to ill1 of a class uiid the classification is not arbitrary or unjust. 

4. Same-Classification of plumbers according t o  1xq)uhtion of cities 
i n  which they operate held valid. 

A statute imlwsing a license or pririlcge t a s  on l%rst)ni engaged ill the 
p1~1n1l)ilg a~i i l  lieating busilless, but esempting from its operation person\ 
mgagrd i l l  the business in towns under a certain population is held not 
to be ullconrtitutional >IS creating an unjust. wireasnna?le or arbitrary 
classificntion, the clnssification by population uot 1)eing of itself unjust, 
unrrnsonable or arbitrary, and the t a s  bcina levied tquallv a ~ ~ d  uniformly 
oil all l~ersons of the same cl;~ss. 

h statute requiring the examination mid l i ~ t m i n g  of l)elso1is engaged in 
tlie plnnibing and lieating business in  towns over a ceitain populatioii 
tloeh not c reak  n i u o ~ ~ o p ~ l y ,  a11 persons being entitled to cpply for license 
: ~ n d  k i n g  entitled thereto if they possess the required degree of skill 
and knowledge. 

6. Const i t~~tiol lul  Law C b- 

The provisions of chapter 32, Public L a n s  of 1031, tha t a firm or cor- 
l)orntion may engage in the plumbina and lieating busine3s provided one 
or niorc ptXrsons connected tli~rc\vith is rtyistcwd and licensecl is valid. 
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r ~ ~ d ~ r  all ordinance of the city a person engaged in the business of 
plul~lbii~g is required to secure a permit from the city inspector. 011 

27 September, 1932, tlie plaintiff applied for a permit and the illspector 
under clirectio~i of the city council refused to issue i t  for the reason that  
the plaintiff had not complied with the act of 1931, s u p a ,  and had not 
procured a license after cxaminatiol~ by the State Board. 

The plai~itiff then brought this suit and Judge Baruhill found the 
facts and rcntlered the following judgment : 

The city of Durham is a m u ~ i c i p a l  corporation having a population 
in excess of 5,000; the plaintiff is a citizen and resident of the city 
of Durham and has been engaged in  the plumbing business ill said 
city for sewral  ?*ears ant1 was so cngaged prior to 27 February, 1931, 
the date oil wl~ich  chapter 58 of tlie Public Laws of 1931, became 
effccti\.c. The plaintiff has never been licensed by the State Board of 
Exi~nii l i(~r> of Plumbi l~g and Heating Coiltractors as required by chapter 
5 2  of the Public Laws of 1931. On 27 September, 1932, he made appli- 
cat iol~ to the t le fe~~dant ,  city of Durham, through its plumbing a d  heat- 
illg i11,ipectol- for  a permit to install certain plunibing in a building in 
the city of Durham;  the defendant city, acting through the said plumb- 
ing ant1 heating inspector, declined to issue said permit for the rea\oli 
t h ~ t  t l l ~  plai~rtiff had ]lot c~oniplied with chapter 5 2  of the Public L a w  
of 1931. 

L-pon tlicl foregoiilg findings of fact the court is of the opiuion that 
cdhaptw .i2 of the Public Laws of 1931, is constitutional, and for that 
18c;l-cjn thc court is of the opinion that tlie plaintiff is not entitled to a 
nla~ltlatory i~ijunction, and this action is dismissed and the plaintiff will 
p:~y the coat to be taxed by the cIerk. 

T l i ~  plai~itiff cscepted and appealed to the Supreme Court. 

A \ ~ ~ . \ . v . .  .J. *\ t  thc sc=+io~i of 1931 tlw General ,lsscn~bly ellacted a 
wrir* of statutes entitlctl "-III act to crei~te :t State Board of Examilwrs 
of l'lulnbing :lnd Heating Coutractors, and to license lwrsons engagiug 
ill the Plumbilig and Heating Contracting Business." Public Laws, 
1931, chap. 52. 

The act provides that the boaid shall colisist of fire ~uembers to bo 
selected as therein provided, shall have a commoli seal, shall formulate 
rules to govern its actions, shall keep a record of its proceedings and a 
register of all applicants for examination, and on or before the first 
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day of March of each year shall submit to the Governor a report of its 
activities for the preceding year and file a cwpy of its report with thr  
Secretary of State. 

Section 6 is as follows: "A11 persons, firms or corporations desiriug 
to enter into or carry on the plumbing and/or heating contracting busi- 
ness, shall first apply to the board for examination and license, at least 
thirty days prior to engaging in said business, said application to be 
accompanied by certified check in the sum of fifty dollars; Prot~ided ,  
that the requiremciits of this section shall not apply to persons engaged 
in  the plumbing and/or heating busii~ess, in towns or c-ities haxillg a 
population of not more than thirty-five liuntiretl." ( l h r l i a m  has a 
population of more than 50,000.) 

Licenses may be issued, renewed, revoked, and reissued ; but any per- 
son, firm, or corporation carrying on the business of pluml~ing or heating 
vithout a licrnse shall be gnilty of a misdcrneanor. R corporation or 
partnership may engage in the business, provided one o -  more persol~s 
ro~inected with the corporation or partnership is registertd and licensed 
as the act requires. License fees must be paid in adva~ice and out of 
this fund shall be paid thc compensation and expenses af the member, 
of the board, tlie salaries of i ts  employees, ant1 other expenses; but u p o ~ ~  
paymelit of the ~~ccessary  expcilses of the board and the retention hy it 
of twenty-fire per celltun1 of the remainder collr~tetl,  tlie &due, if any, 
shall be paid to thc State Treasurer. Tlie fee of those doing b u ~ i n c w  
ill toniis of less than five tllousai~d iiiliabita~its is twer ty-fivr iustcwtl 
of fifty dollars. 

The  plaintiff coutests the validity of this act 011 the ground that it 
was enacted ~ I I  riolatioil of the organic In\\ both of thr. Statc ant1 of 

u 

tlie TJuited States, a i ~ d  rests his argument O I I  these t ~ v o  propositions: 
(1) The act is not within the police power of the Sta te ;  ( 2 )  it creates 
ail unreasonable, u i~jus t ,  a i d  arbitrary classification of persons e ~ ~ g a g i ~ i g  
ill the designated business. - 

The first proposi t io~~ raises the questioi~ nhe t l~e r  the tax irnposcd by 
tlie act is a privilege tax, or a rcvenuc measure. I f  i t  is dcsigned 
primarily to raise revenue it is not withill the scopc of t h ?  police power. 
S. P .  B ~ a n ,  91  N. C'., 554. I n  the determiimtioii of this qut7stioii we 
should give the statute such a construrtion as nil1 carry out the purposc3 
and intention of the Legislature with the least i n t e r f e l ~ r ~ c e  with the  
rights of the plaintiff. Black on Il~terprctat ion of Laws, 482; J I a n l ! ~  1 % .  

- 2 b e m a f h y ,  167 S. C., 220. 
Construing chaptcr 52 iu its entirety we arc unable to d i s c o ~ r r  :i 

legislative intent to raise revenue by the levy of a tax. By refcre~irc 
to section 13 it d l  be seen that all license fees shall be held as a fund 
for the lire of thc Statc Board of Examiners. This fmid is rcrcrved fo r  



X. C.1 Sl'lIING TERN, 1933. 591 

the p a p e ~ l t  of all expenses incurred by the board under the terms of the 
act, antl only the residue, if any, is to be paid into the treasury of the 
State. I t  is ob~ious ,  i11 our opinion, that the p e r ~ a d i n g  intent is to 
provide for the maintenal~ce of the board and not to impose a tax as a 
part of the general revenue of the State and thereby exclude the opera- 
tion of tlie police power. This power is broad and comprehensive, and 
upon its proper exercise depeiitl the life, safety, health, morals, and 
comfort of the citizei~. I t  is  justified by the maxim, salus populi suprema 
lex, and the fuiidainei~tal law is the only limit to its exercise. 8. 7.. 

illoore, 113 S. C., 698; S. v. Vanhook ,  182 N .  C., 831. I t  is t rue that  
tlic act does not in espress words authorize thc exercise of this power, 
but in our o p i ~ ~ i o n  it appears by implication that  the cwrcise of such 
powrr was intended. 

Thr. iriai~ifest purpose of the law is to promote tlir l~ealth,  con~fort ,  
:~ntl safety of thcx people by regulatilig plumbing and heating in public 
autl prirnte buildings. The  business of putting iuto buildiugs tanks, 
pipes, traps, fittings aud fixtures for conveying water, gas, and sewage 
requirrs proficiency and skill, tlie want of which is the source of epi- 
tlcw~ics, ns the lack of proper heating is the source of danger, discomfort 
and dierase. To require proficiency and skill iu the busi~iess rneutioned 
is, nb this Court has said, ail exercise of tlic police power "for the pro- 
tection of the public against incompetents and impostors." 5'. u.  Ca71, 
181 S. C'., 043. I t  is up011 this principle that  the Legislature has 
required :I l icr~ise of physicians, surgeous, ostropaths, chiropractors, 
chiropodists, dentists, opticians, barbers, and others, and the right to 
exercise the power is generally couceded to be unquestio~iable. Public 
La-\vs, 1931, chap. 427, sec. 109; Public Laws, 1929, chap. 845, sec. 140 
~t S C ~ , ;  S. 1.. Call,  supra;  S. c. Locke!j, 198 S. C., 5.51. 

The. wcol~tl proposition i i~volws the qurstiou whether tlic act makes 
an  arbitrary alitl u ~ ~ j u s t  c*lassificatio~i for the purpose of taxation. 

*\I1 t;~xeh 011 property ill this State for the purpose of raisiilg r e ~ e i ~ u e  
are impowd uiltlcr tlie rule of uniformity. 111 express terms the Constitu- 
tion requires that laws shall be passed taxing r e d  a i ~ d  pcrsoi~al property, 
except such as is clxeiupt, by a uniform rule. . h t .  V, see. 3. The sanie 
w c t i o ~ ~  pro.i-itles that the Geileral ,lssenibly may tax tratlcs a i d  plo- 
fcssions; nntl while this clause does not expressly apply the rule of 
uniformity to taxes imposed on trades and professions it has been judi- 
cially determined that the rule applies to these taxes as well as to taxes 
on property. G a f l i n  c. l 'arboro, 78 K. C., 119;  T170rfk v. R. R., 89 
S. C.. 291; S. 1). l.Villiams, 158 N. C., 611; Ten C'o. r .  Dozsghton, 196 
S. C., 143 ; T e a  Co. v.  Allaxwell, 199 AT. C., 433. 

I f  the classificatioll of the subjects of taxation, proritlctl for in tliv 
:~rt  under consideratiol~, is not arbitrary antl unjust it  rannot bc rc- 
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garded in law as a breach of tlie rule of uniformity. The plaintifi 
bases his argument in support of unreasouable discrimination chiefly 
on the provision that  the act does not apply to persons c>~igagecl in the 
business of plumbing or heating in towls or cities 11avilig a poln~la t io i~  
of not more than th i r ty- f i~e  hundred. This, ht. says, is class lcgislatiu~i. 

rn i forn~i ty  of taxation is acconlplislled xhen  the t a s  is le~ier l  equally 
and uniformly on all subjects in the same class. The  riglit to clnssify 
imports a differelice in the subjects of taxation. "It is witliin the legisla- 
t i re  power to defille the different classes ant1 to fix the liceme tax re- 
quired of each class. A11 the liceiiser call tlema~id is tli:~ t llc ahall not 
be taxed a t  a rate different from others ill the sanie occuput io~~ a s  
classified by the legislative enactment." S. v. S f e r e ~ z s o n ,  109 S. C'., 730. 
Classification by populatiol~ is not ill itself arbitrary, u~lrcasollahle, or 
unjust. I t  was approved in 8. v. LocX,ey, supra, in which an act to rcgulatc 
the practice of barbering was made applicable only to barber shops main- 
tained in cities and towns having a population of "tn.3 thousant1 01. 

more." Public Laws, 1939, chap. 119, scc. 33. Similar clnssificatiolls 
were approved in Doug las  v. Peop le  (I l l . ) ,  S L. R. -1. I S. S.). 1 1  16, 
and in Beltz .c. P i t f s b u r g h  (Pa . ) ,  61  Atl., 78. 

The act does not create a monopoly. *is  was said in iSf. I.. C'all,  up^. 

"The door stantis open to all who 1)ossess the requisite age n11t1 good 
character and can pass the exa~llinatioil which is esactetl of all nppli- 
cants alike." Upon the principle stated in the same case p ~ r s o n s  cngagcvl 
in the busincss a t  the time the act went into effect wert entitlccl to :\ 

license or to a renewal thereof upon pilyn~ent of the anliual fee. licd(1r- 
r ing to the subject tlie Court said:  "I t  was fa i r  to assumt. tliat thaw 
already in the practice (of mcclicine), many of whom ha ie gro~v11 gr:iy 
in the service of humanity and tllc alleviation of sutfcri~i,;, liati alrc;~tly 
received that public approbation \vllicll x a s  a suffiricnt pu : i r an t~  of tlicir 
competency." 

The  provision that  a corporati011 or partnership may e~lguge ill tlit, 
business of plumbing and lieatiiig provitlcd one or m o r ~  persona cwn- 
nected with such corporation or partnership is rcgisteretl ant1 liccnsed 
is justified on the principle that  a corporation or partnc141ip may, for 
example, carry on the business of a druggist provided ont. or more l)w- 
sons colinectetl with the business is a lictwsetl ~~harmacibr .  C' .  P.. 66:s 

We are of opinioil that the act ill qurstion is not in co itiivt x i th  tht1 
State or Federal Co~istitution. Judgmc~l t  

,\ffirmed. 
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SALLIE NITCHE1,I. v. HOME SECURITY LIFE ISSURASCE COJIPAST. 

(Filed 26 April, 1933.) 

Insurance N a- 
d "facility of payment" clause in a policy of life insurance nl~ich 

provides for discharge of the insurer by payment to the executor or 
administrator of the insured, any relative by blood or marriage, or to 
any other person appearing to the company to be equitably entitled tlieretv 
I)y reason of having incurred expense on account of illness or death of 
the insured, is valid. 

CIVIL ACTIOS, before X o o r e ,  Special Judge, a t  J anua ry  Term, 1033. 
of J~AI<E .  

On 31 .iugust, 1925, the defendant issued a policy of life ilisurance 
upon the life of Hcnry Jones for $250.00. On 23 April, 192b, nu cii- 

tlorsemeiit was stamped oil the policy changing the beneficiary to Sallie 
Mitchell. On 31 August, 1929, the insured, Henry  Jones, mnde applic:~- 
tion to the defentla~it to name Hat t ie  Grimes as beileficiary ill said 
policy. I n  tlie application for cha~ige the insured certified "that the 
aborr  described policy is destroyed or lost and hereby applies for tlupli- 
cate." The tlefendaiit accepted notice of change but ilewr made nil 
elidorsernmt 011 the policy for the reasoil that the policy \ \ a s  1ic~c.r 
tleliwretl for such purpose. Henry  Jones died about Scpten~ber, 1029. 
The  erideiice tended to show that the insured owed Sallie 31itchell cer- 
tain money, and tliat she had paid the premiums on tlie policy ant1 11ad 
possession of same. The eridence further tended to shon- tliat the ill- 
sured boarded with Hatt ie Grimes, for s e ~ e r a l  months prior to liis tleatl~. 
a i d  that she took care of him during his last illness. At liis death 
11e owed her $136.11, and Hamptoii Boilner and Sons, undertakers, buried 
the iiisured, and their bill was $122.50. The defendant paid tlie proceeclu 
of the policy to Hatt ie Grimes and Hampton Boniier and Sons in full 
settlement of all liability under the policy. Such payment was mntle by 
\-irtue of the ('Facility of Payment" clause in the policy, the pe r t i i l e~~ t  
portion of which is as follows: "The company may make payment to 
the executor or administrator of said iiisured, or to any r e l a t i ~ e  by 
blood or coi~iiection by marriage, or to any other persoil appearing to 
the company to be equitably entitled to the same by reason of having 
incurred expense oil account of illness or death of the insured, and the 
receipt of any such person shall be conclusi~e e~ idence  that  payment 
has been made to the person or persons entitled thereto, and tliat tlie 
claims under this policy have been fully satisfied." 

The tr ial  judge instructed the jury to ansn-er the issue in fayor of 
defendant. From judgment upon the ~ e r d i c t  the plaintiff appealed. 
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-1. IT'. C'rawley f u r  plaint i f .  
7'1101t1ns TI'. R u f i n  for defent lanf .  

J'ER ( ' I  R I A A I .  -1 clause in  a11 i ~ t s u r a l t w  policy of s imilar  wording an(1 
in~l ) (mt ,  t o  tha t  i n  the rase a t  bar,  was held to  be rnlitl  in 1T7a1ser 1 . .  Ins .  
( '0 . .  173  N. C., 330, 95 S. E., 542. The decision i n  t h a t  case is tle- 
t c r ~ n i n a t i w .  Scc, also, Il'oolrn 1 % .  0 1 d c r  of Otltl F'rllolrs, 176 N. ('., 52, 
06 S. E., 654. 

*\firmed. 

(Filed 26 April, 1933.) 

1nsuranc.c R a-Evidence failed to show that insured was injwed by 
collision while riding in truck, and nonsuit was proprv. 

A policy providing for liability if the insured is i n j u r d  "by collisio~~ 
or  :tccidrnt to . . . any motor drivrn truck" in which insured was 
riding. and requiring t h a t  there should be some external or visible injury 
to the vt.liiclr, will not \v:lrrant a recorwy \vhcre plaintiff's evidence trricls 
only to show that his hand \\--as crushed between the side of a truck ant1 
:L frigidaire 1o:rtled thrrcin when the frigitlnire slid ncroqs the trnck I)odj 
whm thr  truck V : I ~  drircw rapidly :lronnd a cnrrr.  
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the truck body wall and the cab wall, were between the driver and me. 
T jumped out of the truck and n.eilt to the Wesley-Long IToq>ital. I 
don't know whether or not thc truck struck anything a t  the time it 
tu~.aed the corner. I could not see; I was in the back. I did i ~ o t  secA the 
truck any more after the illjury." 

,It thc close of plaintiff's testimony, he being the only witllcm. thc 
court dismissed the actioil as in caw of nonsnit, nnd the ldail~tiff 
appealed. 

1T'illiam E.  Cfomer for p l a i ~ ~ f i f .  
:I. C. Dacis for defendanf. 

PER CCRIAM. The policy iilsures the plaintiff against tlw wsult of 
hodilg injuries receiwd while it is in force and effected solely by ~ x -  
tcrnal, violent, and accidental means "by collision of or any accident to  
. . . any motor drive11 truck inside of ~vhich the insured a a s  ritlilig 
or driving; , . . provided, that  in all cases referred to ill tllis 
paragraph there shall be some external or visible injury 011 thc said 
rehicle 01. elerator of the collision or accident." 

The trial court was correct ill holding that the evidencc offered by tllc. 

],laintiff does not bring his case within the terms of the policy. ?'hew 
was wi ther  surh collisio~i or accident nor such external or visible i~i jurr  
to the truck as comes within the rolltemplation of the partics to t l ~ c  
(sontract. The  judgment is 

.\ffirmed. 

\T. I. PAUL, JAJIES TT. PAUL, E. R. H. PAUL, JAJIES T. TARLTOS, G .  B. 
TbRLTON, FRANCIS TARLTON, TV. B. TARLTON, 0 .  ANNA MEA- 
CHUM AND HER HUSBASD, C. B. MEACHUM; J. R. TEAL, N. J. BAILEY 
ASD HER HUSBAND, H. BAILEY; ARLIE MELTON AKD BEE HUSBAND, 
G E 0 R G E MELTON; FLORER'CE JOSES AND HER HUSBAND, C. T. 
JONES ; CORRIXA KKOTTS nsu HER HUSBASD, TOM KNOTTS ; EARLK 
TEAL, CHARLES TEAL, DAISY STEWART, KELLIE IiIliG, DORA 
JIcLEBN A ~ D  HER HUSBAND, ERSEST McLE.4N; MARY B R 0 0 K S, 
DAISY HENRY AND HER HUSIJAND, .............. . HENRY; JAMES T. TEAL. 
W. A. TEAL, RIARTHA ELIZA TEBL, FRED TEAL, BESSIE Me- 
DUFFIE AND HER HUSBAKD, T. L. McDUFFIE; ED TEAL, ANDREW 
TEAL, NANSIE HANNAH AKD HER HUSBAND, BOSS HANNAH, r. 
HELEN TTILLOUGHBY A X D  HEK HUSBAND, STEVE WILT.OUGHI3Y. 

(Filed 3 May, 1933.) 

1. Wills E b--Illegitimate child is entitled to inherit property deviwd 
to its mother in fee defeasible upon mother dring without heirs. 

A devise to the testator's daughter "for her sole and seguate use nnd 
benefit during the period of her natural life, and a t  her death to descend 
to the legal heirs of her body, if any, and if she should leal-e no legal 



596 I N  THE S U P R E M E  COURT.  [a04 

heirs of her body surviving her" then to the other children of the testator, 
is licld to convey the defeasible fee to the testator's daughter, and where 
tlic diiughter leaves her surviving an illegitimate child such child is her 
lrzirl heir, S. C. Code, 1664, and is entitled to the prorerty as against 
the. othcr childreli of the testator claiming under thc will, althougli the 
child \\-:is boril lrior to the execution of tlie will. 

Altliuupli the inteilt of tlie testator as gatliered fro111 the whole illstru- 
nieiit is controlling ill the interlwetation of a will, where there is iio 
i1n1l)ignity in the 1:mguage of the wiil it must be given t,ffect. 

- \ I > I ~ ~ I ~  by plaintiffs from Oglesby,  J . ,  at  September Term, 1932, of 
-\ASOX. Affirnled. 

This v a s  a civil action heard by his Honor, John  31. Oglesby, judge 
1)reeiding a t  a regular term of Anson County Superior Court, for the 
trial of civil causes begun and held oil 12  September, 1932. The  parties 
tigreed that the case might be heard upon the record and the admissions 
of tlie parties, to wi t :  That  the facts a re  set out in the pleadings and the 
furtlirr atlmission that Helen Willoughby, the feme defentiant, was born 
1)rior to dS September, 1852, said date being the date of the execution 
of thc lnst will and trstament of Ishain Teal, which is attached to tlie 
coml)lnii~t, a d  it was further admitted that  tlie said Hel(xn Willoughby 
\\as the illegitiniate daughter of Eliza J a n e  Teal, daug lter of Isham 
'l'cal, i~iei~tionctl ill the fourth paragraph of said will. 

Tlw court bclow reiidered the folloni~ig judgment : "T lis cause conl- 
i11g 011 to bc 1ir:lrd before his Honor, Joliu 31. Oglesby, judge presiding, 
and tlie plaintifis and defeudants ha\-ing agreed that the case might bc 
lieart1 u p o ~ i  tlie record, ailtl the facts bciiig :~tllnitted in the pleadings, 
:tiid tlic cause liaring been heard, and the court being of the opi~iion that 
tlie plaiiitifis t ~ r c  not e~ititletl to recover; i t  is  therefore up011 inotion of 
F. E. Thomas and Jolin A. &Rae, attorneys for the defcndn~its, ordered 
m t l  atljuclgcd and it is hereby ordered a~icl atljudgetl that the plaiiitifis 
arc llot cntitletl to the lands and personal property describeJ ill the plead- 
ings or ally interest therein ant1 that the defendant Hel tn  Willoughby 
is thcl on.11cr of tlie said lands described in the plendii~gs in fee simple 
 id is also tlie owiier of the personal property described ill tlle plcadiiigs 
and is erititletl to the possession of said land and the persoual property." 
From the judgment as signed, plaintiffs csceptctl, nssignctl error :~ntl 
appealed to the Supreme Court. 

Robinson,  P ~ u e f t e  & C'audle and  i l l cLendon  h C'oc~ng ton  f o ~  piainiif ls.  
If'. E. Thomcrs, J o h n  A. M c R a e  and  t l o w a ~ d  Brbuck le  f g r  defendant,\. 

CIL.~KSVA-, J .  Tlie only questioil raised ill this appeal s whether the 
illcgitimary of tlie defendalit, Helen Willoughby, the only child and heir 
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at  law of Eliza J a n e  Teal, prevents her from taking the property ill 
controversy. We think not. 

The part  of Ishanl Teal's will for us to construe, is as follows: 
"It  is further my will arid desire, that  a t  my death my wife, Sarah  

Teal aiid my daughter, Eliza Jane  Teal, shall hold i11 common, all my 
real estate and all my personal property not necessary to the discharge 
of tlie debts and charges against my  estate, during the natural life of 
my said wife, Sarah  Teal, should she survive me. 

I t  ia further my will and desire that  at the death of my wife, Sarah  
Teal, if >lie shall survive me and otherwise at my death, all my property 
iiiclutlii~g the tract of land on which I live, containing 225 acres, more 
or less, with all the improvements thereon and the appurtenances there- 
unto belonging, and all the residue of my personal property shall descend 
to  my daughter ,  E l i za  Jane  T e a l ,  for her  sole and separate use and 
benefit during the period of her  natural l i fe ,  and at  her  death to  descend 
to  t h e  legal heirs of her  body, if a n y ,  and if she should leave no legal 
heirs of her  body surviving her ,  then and in that  case it is my will and 
desire that said property shall descend to my daughter, Sarah Paul, wife 
of George Paul, my daughter Laviriia Tarlton, mife of Davis L. Tarltoii, 
I I I ~  son Rowland Teal, and my son Isham Teal, to them and the legal 
heirs of their bodies, to each an equal portion. 

I have already given to my son, l sham Teal, and to my daughter 
Lavinia Tarltoii, wife of Davis L. Tar l to i~ ,  and Sarah Paul,  mife of 
George Pau l  and Howland H. Teal, their respective portions which I 
wish thein to have out of my estate-unless they shall inherit that por- 
ti011 l~ereby give11 to my  daughter, Eliza J a n e  Teal, according to the 
foregoii~g provisions of this will." 

We think in construing the will, it is a determii~able or defeasible fee. 
111 2 Page on Wills (2d ed.), see. 690, we find:  "Like other estates a 
fee Inay be gileil defeasible upon conditions subsequent. Such an estate 
is :I fee with all the incidents thereof, subject to be divested upon thc 
happc~~i i i~g of tlie coiiclition subsequent. Such a coilditioii does not cut 
a fec dow~i  to a life estate, even if the gift over is to the descendants of 
tlie fifit taker. Such an estate is often spoken of as a base, determinable, 
qualified or defeasible fee." 

"l)c~fcasible fee" or "determinable fee," is one which may coiitiiiue 
forever, but is liable to be determined by some act or occurrence limiting 
its duration or extent. W e s t  v. N u r p h y ,  197 ST. C., 458, 149 S. E., 731, 
732. ('determinable fee" is an  interest which may contii~ue forever, 
but thr  estate is liable to be determined without the aid of a conveyance, 
by wine act or event, circumscribing its continuance or extent; it 11cccs- 
>aril?- iii(1icwtcs that there must be some place where tlie fee siniple will 
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become vested and the element of uncertainty mill be terminated. 
Burche I ! .  A 7 ~ a l ,  149 S .  E., 611, 612, 107 W. Va., 559. 

The plaintiffs contend that  "the only heirs at law aid ~ c s t  of kin 
of the ulterior devisees named in the last will and testainent of Isllam 
Teal are the owners of the property devised therein up011 a proper con- 
struction of his last will and testament." W e  cannot so liold. 

I t  is conceded that  Helen Willougllby, the femr defendant, was the 
illegitimate daughter of Eliza J a n e  Teal, daughter of Isham Teal, the 
devisor, and was born prior to 28 September, 1582, wlic~ii Isham Teal 
~ n a d e  and published his last mill and testament-the subject of this 
controversy. 

The pertinent inquiry for us is this language in Isliaun Teal's will : 
"For her sole and separate use and benefit during tlie period of her 
natural life, and a t  her death to descend to the legal heirs of her body, 
if any, and if she should leave no legal heirs of her hody s u r ~ . i ~ ' i l ~ g  
her." etc. 

What  is  the meaning of "legal heirs of her body 2" The term "l~eirs" 
and "heirs of the body" used in a will or deed, without other language 
changing or modifying their meaning, are to be given iheir technical 
sense to designate the persons who are related by blood to a tlecetlcnt 
and who would take his real estate if he died intestate. Lobc 1 , .  Gold- 
h ~ i m ,  138 Atl., 3, 153 Md., 248. 

I n  2 Schouler on Wills, Executors and Bdmir~istrators (6th ed.), see. 
990, at p. 1147, it is said:  "Where the expression 'legal heirs' or 'lawful 
heirs' is used the meaning is the same as when the word 'heirs' is used 
doll(., and where the expressiori is used 'heirs and legal representatives' 
they both mean the same thing. 'Right heirs at law' mean3 only heirs b r  
I~lood," citing Sfisser v. Sfisser, 236 Ill., 207, 89 S. E., 240; H u ~ . r e l l  v .  
l l a y a n ,  147 K. C., 111, 60 S .  E., 909 (lawful docs not mean "legiti- 
mate"). 

S. C. Code (Rfichie), cliap. 29, sec. 1664, Rule 9 : "Illcgitinlate chil- 
dren iuherit from mother. Every legitimate child of the rlother and the 
descendants of any such child deceased sllall be considered an hei r ;  
I'ruvided, however, that  where tlie mother leaves legitimate and illegiti- 
mate children such illegitimate child or children shall not be capable of 
ii~lieriting of such nlotlicr any land or interest therein vhich  was con- 
veyed or devised to such mother by the father of the legitimate child or 
cliildrei~; but such illegitimate child or descendant shall not be allowed 
to claim, as representing such mother, any part  of the estate of h t r  
kiiidred, either liiieal or collateral." This  rule provides on!y for descend- 
tints from a mother who leaves surviving an  illegitimate child or descend- 
ants of such child. Such a child is an heir of the mother, without regard 
to whether she leaves or does uot leave a legitimate child. Sl'ilson 1 % .  

TT'ilson, 189 S. C., 85, 126 S .  E., 181. 
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I n  Battle u. Shore, 197 K. C., 449, 450, it is said:  "Upon the death 
of Harriet  Battle, her sons, James Battle and Joe Battle, although 
illegitimate, by virtue of the statute, became her heirs. C. S., 1654, 
Rule 9. Wilson v. Wilson, 189 N .  C., 85, 126 S. E., 181. Under the will 
of Horace Battle, they therefore became the owners as tenants in com- 
mon of an  undivided one-half interest in said land." 

I t  is well settled, as said in Ellington c. Trust Co., 196 N. C., at p. - - -  taa : "The guiding star i n  the interpretation of wills, to  which all rules 
must bend, unless contrary to some rule of law or public policy, is the 
intent of the testator, and this is to be ascertained from the four corners 
cf the will, considering for the purpose the will and any codicil or 
codicils as constituting but one instrument. 28 R. C. L., 211, e t  seq." 

'There is no ambiguity in the language of the present will. The 
language is clear "legal heirs of her body." We must take the language 
as writtell. Testator could have used other language in making his will, 
but this he did not do. I f  seeming hardship and injustice is done, to 
plaintiffs, this is testator's fault  i n  the preparation of his will. We 
camot  make a will, we must construe i t  as written by the testator. The  
judgment of the court below is 

Affirmed. 

FIRST NATIONAL BANK O F  DURHAM, TRUSTEE (JEFFERSON E. OWENS, 
SUBSTITUTED TRUSTEE), V. ALEX. THOMAS A N D  T%'IFE, RONA THOMAS, 
ASD I. W. WOOLLEY AND WIFE, ELLIE TVOOLLEY. 

(Filed 3 May, 1933.) 

Parties A +Trustee may not bring action for reformation of deed or 
trust without joinder of holders of notes secured thereby. 

A11 action for the reformation of a deed of trust for mutual mistake 
of the parties in the stipulation of the amount of the indebtedness muy 
nut 11e maiutained by the trustee without the joinder of the holders of 
thtl mortgage notes, the ~iotfs  being made payable to bearer :~nd being 
negotic~ble, C. S., 2976, 2952, and in an action brought by the trustee 
alone the defendant's demurrer Ore tenus on the cround that plainti# 
\ \as not tlie real party in iilterest, C. S., 446, 511, should have been sus- 
ti~inetl, and the provisions of C. s., 449, do not alter this result, the 
statute not being applicable to the facts of the case. 

APPEAL by defendants I. W. Woolley and wife, Ell ir  Woolley, from 
Cowper, Special Judge, at  Special September Term, 1932, of MECK- 
1,ENBI-RV. Errol'. 

We think that for the determillation of the present appeal the prayer 
of plaintiff sufficiently sets forth the facts: "The plaiiitiff prays the court 
that  it  receive affirmative relief to the effect that the said deed of trust to 
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if as trustee and recorded in said registry in Book 738, page 74, be rc- 
formed and corrected so that the sum of $3,000 be inserted therein ill 
place of the figure $2,000, that  the figure of $34.50 be substituted thereoi~ 
for the figure of $24.00 showing the  monthly payments to be made upon 
such loan and indebtedness and that the figure of $45.00 be whstitutc(1 
therein for the figure $30.00 showing the amount of each of tlie eight 
short term notes described in said deed of trust, and for well further 
relief as to the court may seem just, fa i r  and equitable, and that the 
costs of this actioii be paid by the defendants as assessed l ~ y  tlie clerk." 

The pertinent parts of the deed in trust are as follows: "That ~rhcreas,  
the parties of the first part  are the owners of the land and premises here- 
inafter described and have decided and determined to create the iudebted- 
ness hereinafter referred to and have exeruted a certain promissory 
negotiable long term first mortgage note in the principal s u ~ n  of $2,000, 
payable 121/! years after date and bearing interest at the rate of six per 
cent per annum, said interest beginning t ~ v o  years aftei date and pay- 
able semiannually and continuing unti l  thc said long term first inort- 
gage note is fully paid;  and eight short term mortgage ~ ~ o t c c  in tlie 
amount of $30.00 each, and payable respectiwly three, sjs, nine, twel7-e, 
fifteen, eighteen, twenty-one and tn-ei~ty-four months a'ter (late, bear- 
ing no interest until after matur i ty ;  said long tei-m first t r ~ o r t p g e  
n o f e  a n d  flre said s h o d  t e r m  first m o r t g a g ~  n o f e s  a11 bt>ing payable f o  
bcai,er at the First  National Bank in  the city of D u r h a ~ u ,  S o r t h  Vwo- 
lina, and being secured without l)rioritv or distinctioii except a; h ( w -  
illafter expressly p r o ~ i d e d  by this deed of trust up011 the lantl ant1 
premises hereinafter described : 

.lnd whereas, the said parties of the first part are desirous of sccuriug 
and ha re  determined to secure. the prompt payment of the principal and 
interest of said ilotes by executing and deliveriiig to the trustee, liereill- 
before iiamed, this deed of trust conveying to said trustee all of the prop- 
erty hereinafter described, . . . but in trust nevextlleless for tlic 
following uses and purposes, to wi t :  (1) To secure the full, true, coin- 
plete and final payiiient of the long term first mortgage nclte hereinbefore 
tiescribed aggregating the principal sum of two thousaod aiid no/100 
dollars ($2,000) and the semiannual intercst thereon, anll also the ciglit 
short term first mortgage notes," etc. 

The defendants, I. W. UToolley and wifc, Ellic Koolley, t ~ p p e l l a ~ l t ~ .  
(lemurred ore t enus  to the complaiiit on the grou~ltl of defect of 1)nrtics 
plaintiffs. 

Scavborough d? B o y d  and  Pred I f .  I i a s f y  for p l a i n t i f f .  
Tl'illiam N i l f o n  Hood  for d r f e f l d a d s  I .  IT'. 1T70011(Jy 2nd ~ r r f c .  E ~ I ~ P  

Tl'oolley. 
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CLAHK~OI ,  J. The question of law involved: Did the court below err  
ill ovcwuling ~ l e f ~ n d a n t s '  I. W. Woolley and wife, Ellie Woolley's tle- 
murrer o i  (' f c i zz rs  to the plaintiffs' complaint? We think so. 

C'. S.. 446. ill part, is as follo~vs: "Every action must be prosecuted in 
tlie Ilanlc of the real party i1i interest, except as otlierwise provided," ctc. 

( I .  S., 511 : "Tlie tlefeiidant may demur to the complaint w h ~ n  it ap- 
pear, u11o11 the face tliercof, either that : . . . (2)  Tlie plaintiff 
lins not legal capacity to sue. . . . (1) There is a defect of parties 
l~laintiff or defelidailt." 

111 I.'i\l,rll 1%. E v a n s ,  193 S. C., 660, 662, we find: " 'Wliere a bill or 
ilote is inndc payable to several persons, or is endorsed or assigned to 
several, they are joint liolders and must sue jointly as such.' 3 C. J., 546. 
111 ,? ' i l f~cd L.. . 111~~1~e I l ,  2 N. C., 292, it is said:  'The reason why a contract 
~liatlc xirli several persons jointly must be sued by all is because if they 
iverc to .ue sevcrally they could recover only their sereral proportioils; 
iio o w  could recorer all to the exclusion of the others; and if each could 
recover only his proportion, then the defendant upon one contract would 
be subject to as maiiy suits as therc were p~rsoi i s  with whom he made it. 
I f  vile n~ igh t  sue alone, by the same reason, each of them might suc 
alone. -111 this mischief is avoided by one joint action brought by all.' " 
1'1otX1,~ r .  U a ~ l k ,  188 S. C., 711; 10 R. C. L., at p. 298, part sec. 42, 
I S  as follous: "Oi~e  of tlie most conimou classes of cases i11 which relief 
15 sought ill equity, on account of inistake, is that  of written agreements, 
citlicr 'xemted or csccutory. I n  all such cases, if the mistake is mutual 
and i k  1.1early madc out by proofs entirely satisfactory, relief may be 
obtai~letl tlierefroin 111 equity by reformation, or rescissioii." 

This is an equitable : d o l l  brought by a substituted trustee, allegii~g 
that there was a mutual mistake and the deed of trust was written 
$2.000 a i d  should have been $3,000, and made to secure a $3,000 note 
aild ecrtaiil other ilotes, and prays for reformation and correction. Sup- 
l'ose that the substituted trustee loses, if the note was made for $3,000, 
uoultl this b i ~ d  the holder of the $3,000 note, who is iiot a party to t11i~~ 
actioil. ur the other lioltiers of the smaller notes? We th i i~k  not. Tlie 
iiotea are to bearer, iintl, thercforc, negotiable. C. S., 8976, C. S., 2332. 
Tlw llultlers are necessary parties. 

I n  (:II!J 1 ' .  Uuvrnon, u n f e ,  at p. 227, it is written: "The ruinor owilers 
of the land ncre  ]lot made parties to the suit uriless newspaper pnblica- 
tioli LP  sufficient for such purpose. Foreclosure is an equitable procecdiilg 
alld the la\\ as interpreted and applied in this State, has u~liformly 
t~onnnantletl a day in c80urt for parties i n  interest, G a m m o n  1 . .  . J o h n c o n .  
126 S. C . ,  64, 33 S. E., 185; J o n e s  v. TT'illiams, 156 K. C., 119. 71 
S. E., 2 4 2 :  V a d i . s o n  C 'onn fy  r 3 .  C'ome, an t e ,  3s. Indeed, this C'ourt ill 
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l I i ~ ~ e s  c. Tl'illiams, 198 K. C., 420, 152 S. E., 39, in a p p r o ~ i n g  n judg- 
ment divesting the iutercst of minors in a tax foreclosure, declared: ' I t  
appears that  tlie infant tlcfendants a d  all persons lial-illg a restcd or 
contingent interest in the land have had thrir  day in court !' " 

I t  has long been the usual practice and settled law t l ~ a t  actions must 
he prosccutcil and defended by the real parties in interest. Sotice is dur 
process and fundamental in principle. 

Bu t  plaintiff relies on C. S., 449, which reads as follows: ",in esccu- 
tor or administrator, a trustee of ail express trust, or a x w o n  cslmsslg 
authorized by statute, may sue without joiniug with him the lwrsoll for 
whose benefit the action is prosecuted. A trustee of an cspres.: trust, 
within tlie mcauing of this section, includes a person with whom, or in 
whose name, a contract is made for the benefit of another." 

The cases relied on by the plaiiitiff a re  not applicable to tlie facts ill 
tlie present action. I n  Alebane c. .Mebane, 66 N .  C., 334: "Tlw plaiutifl 
declared upon a promissory note given by the defenda~it :~ mcl made pay- 
able to 'Susan Mebane, guardian of E. S. Mebane.' The said note was 
delivered to the said E. S. Mebane and her husband, lipon their ]liar- 
riage, in settlement of the  guardian account and without endorscmcnt. 
Suit  was brought in the name of the guardian, to the u!;e of the owners 
of said note-the husband and wife. . . . (p.  33:l.) Certainly a 
guardian who takes a note payable to himself and  describing himself a \  
guardian, is trustee of an express trust within the very words of this 
sectiou." Biggs ti.' Williams, 66 K. C., 427;  Jones v. XcIiinnon, S T  
N. C., 294. The matter is discussed fully ill -Wartin c. Jlask, 158 S.  C., 
436. Sheppa~d  ti. Jackson, 198 N .  C., 627. 

I n  Barbee v. IJenny, 172 N .  C., 653, the matter is thoroughly dismsecl 
(and C. S., 449, supra, is construed). At pp. 657-8, we h d :  " 'Trustees 
and cesfuis que trusfent are the owners of the whole interest in the trust 
estate; and, therefore, in suits in equity in relation to the estate by or 
against strangers both the trustee and cesfuis que frusfent must be parties 
representing that  interest.' Pe r ry  on Trusts ( 5  ed.), sec 873. I11 a casca 
substalitially like this in priuciple, it  being a suit by a t ~ u s t e e  to r~w10u2 
a cloud from the title, the Court said:  ' I t  is presented as f u ~ i d a n i e ~ ~ t a l  
cwor that  Mrs. Rice and her children were necessary parties to the suit 
by the trustee. I t  is a general and well established rule that in suits by 
or against a trustee for the recovery or defense of p r o l ~ c ~ t y  the benefi- 
ciaries are  necessary parties. There are exceptions to this rule, as ~vlirre 
the number of the beneficiaries would render i t  inconr enient to make 
them parties and where it may  be presumed that  it was the intenti011 to 
illrest the trustee with power to prosecute or defend suits in liis ow11 
name. This rase does not come within the exceptions. The deed does not 
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clotlie the trustee wit11 authority to prosecute or defend suits for tlie 
property and the circumstances do not raise a presumption that it wab 
illteildetl to give him such power. This v a s  a proceedii~g in equitx to 
cancel ccrtnili traiisfers alitl enforce a trust, and a chancery court will 
11ot c~iitcrtaiil a bill ui~less all the parties in interest are before it. 
This is :I nisc a i d  salutary rule, for, without it, the trustee might by 
collusio~l, through tlie medium of a court, deprive the beneficiaries of tlie 
trust of valuable rights, wlieii, if notified of the suit, they might protect 
tliemselres.' ,'donday c.  T'ance, 32 S.  W., 559, citing authorities. 'The 
gtl~er;il rule ill cases of this sort is that in suits, respecting the trust 
property, brought either by or against the trustees, the ces fu i s  qriv 
trustejct, or beneficiaries as well as tlie trustees also, are necessary 
parties. h d  when the suit is by or against the cestuis q u e  t r u s t e d ,  or 
beneficiaries, the trustees are also necessary parties; a i d  trustees have 
the legal hiterest, and, therefore, they are necessary parties; the cestui.\ 
clue f ,  uafcnt ,  or beneficiaries, have the equitable aiid ultimate interest, 
to be affected by the decree, and, therefore, they are iiecessary parties,' " 
citing a wealth of authorities. 

Fo r  the reasons given, the demurrer ore t e n u s  made by a p p e l l a ~ ~ t s  
~ l iould  h a l e  been sustained. I t  is riot necessary for us to consider the 
other qucstioirs involved. 1x1  the judgment of tlie court below there is 

Error.  

E'ItASII O.  E'URST A K D  FRED G .  THOMAS, COPARTNERS, TRADING AS FURST 
ASD THOMAS, v. J. F. TAYLOR, CLEVELAND CAGLE, GEORGE D. 
CARTER A N D  D. S. BLUE. 

(Filed 3 May, 1933.) 

Sales H f-In action for purchase price the burden of establishing breach 
of warranty and payment is on purclmser. 

111 an action to recover the purchase price for goods sold und delivered 
the burden is on ilefendauts to prove their defeuses of breach of war- 
r:ll~ty illid payment, and plaintiff is entitled to a new trial for tlie trinl 
court's failure to so instruct the jury, although 110 request for such 
iustructious \\.as submitted, since the matter affects a substantial risht of 
plaintiff. 

-11wc.i~ by plaintiffs froin O g l e ~ b y ,  J., at 1)ecember Term, 1932, of 
XOOKE. S e n .  trial. 

This is nil actioii by Furst  and Thomas, distributors of tlie McSi~$h' 
sallitary h e  of products, which is conlposed of proprietary nictlit.i11~5, 
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flaroring extracts, spices, coffee, some food products, stock rei~iedies, d ip  
disinfectants and brushes, a "fly killer" preparation, against J. F. Tay- 
lor, dealer; and D. S .  Blue, George I). Carter and Cleveland Cagle, 
guarantors; and is based upon a breach of a contract wherein the plain- 
tiffs agree to sell the dealer on credit at wholesale prices and the guar- 
antors guarantee payment of goods thus purchased by the dealer. 

Plaintiffs' prayer for judgment: "That the plaintiffs rccorer fro111 the 
defendants, J. F. Taylor, Cleveland Cagle, George D. C:,rter and I). S. 
Blue, the sum of $391.59, with iilterest thereon from 13 August, 1929, 
until paid." 

The answer and further answer of defendants, are not as definite as  
they should be, but, under our liberal practice and the theory oil which 
the action in the court below was tried, the plea of d e f e ~ ~ d a i ~ t s  sePili3 to 
be payment and breach of walaranty. 

The issues submitted to the jury and their answers thereto, ~vt.rc> ns 
follows : 

"1. I s  the defeiidant, J. F. Taylor, indebted to the plaintiftz. a~l t l  if 
SO, ill what ainount? 2. Are the defendants, D. S .  Blue, George D. Car-  
ter and Cleveland Cagle, indebted to plaintiffs, and f so, in ~vliat 
arnouiit? A ~ i d  the jury, for their verdict, answered the first issue $l7S.59, 
with interest; and the second issue $178.59, with interest. ' 

Judgment was duly rendered for plaintiffs oil the verdict. S u m t ~ o u s  
exceptions and assignments of error were made by plaint ffs, aud appeal 
taken to the Supreme Court. The necessary olles and fzcts v i l l  11e sct 
forth in the opinion. 

C .  11. Dearman,  S ta fesv i l l e ,  AT. C., and S a m u e l  R. Uoylr ,  ( 'a,* /hcrgc, 
-\?. C., for plaintif fs.  

li. F. Seawel l ,  Jr., for defendants .  

CLARKSON, J. We think it oiily necessary to co~~siclei  one esc.c.ptio~~ 
and assignment of error. 

The  defentlaiit, J. F. Taylor, on 2/9/ 1929, wrote plaiiltitis: " l ) c ~ ~ l .  
S i r :  I have checked over my account with your statemeilt showit~e, that 
I owe you a balance of $584.66 on 1 January,  1929. 1 ,1pprove thiq a -  
being correct." 

011 20 August, 1929, he also wrote plaintiffs: "Just receivecl youla 
1cttc.r in regard to what I owe you. Will say I ]la\-c ilct the 11io11cy to 
pay it now, but if you will be so kind as to give me timc, I thiilk 1 c:111 
collect enough to pay up all right. I have got out on my books ovcr 
$1,000. I nil1 get out as soon as the tobacco market opells. The tobacco 
market will open 24 September. I t  is impossible to collect now as 111oncy 
is so scarce. I think I can pay you u p  by the first of t h 3  year v i th  my 
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collections. Hdpe you will be so good as to wait and not pus11 my  sureties 
for it. Write and let me know about it. Yours for a fa i r  deal." 

111 J .  F. Taylor's testimony, on cross-exaiiii~~atioi~, he snid : "Surc, I 
promised to pay it. That  was my  intention." 

The plaintiffs except and assign error "to the charge of tlie court to 
the jury for that  his Honor failed to charge the jury that the t)ur(lci~ 
of establishing the breach of warranty was upon the d e f c n d a ~ ~ t s ;  nut1 
his Honor further erred in failing to charge the jury that the d e f c ~ ~ t l a i ~ t s  
liaving admitted owing to the plaintiffs the sum sued for and pron~is i~ig  
to pay the same, the burden was up011 the defendants to slion p q m r i ~ t . "  

I n  Ashford  1 % .  Shrader ,  167 N. C., 45, 46, tlie court below cllarged the 
jury:  "The burden is upon the plaintiffs on this issue to satisfy you b- 
the greater weight of the evidence that  there was ally warranty in tlie 
sale of the goods. I f  they Iiare so satisfied you, you ~v i l l  aliswer the 
issue (Yes,' if they have not, you will answer 'No.' " At 13. 50, this 
('ourt said:  "We are, therefore, of the opinion that  liis Hoiior's charge 
was correct; that  there was an implied warranty ill the sale of the. 
oranges that they should be a t  least salable, a i d  the question as  to tlie 
waiver of the warranty was submitted to the jury under in s t ruc t io~~s  
which were fa i r  to both parties." 

I n  55 C. J., p. 837-8, part see. 833, we find : "The burden of proof is 
on the party relying on a breach of warranty to show tlie warra i~ty ,  a ~ ~ d  
the breach thereof. The  burdell of proof is also on such party to show 
the damages resulting from the breach," etc. 

I t  is well settled that the plea of payment is ail affirmative one ant1 the 
burden of showing payment is on the one who relies on same. The burdc11 
of proof is a substantial right. Collins 21. V a n d i f o d ,  196 N. ('., 237. 

111 C'onsf7-uction ( '0 .  v. T'C'righf, 189 N. C., 456, 460, it is said:  ' T l ~ e ~ i -  
ever the trial court attempts to state tlie rule of law applicable to the 
case, he should statc it fully and not omit any essential part of it. T l ~ r  
o~nissiorl of ally material part is, ~iecessarily, error of ail a f f i rmat i~r  or 
positivt~ kind. Therefore, it may be taken advantage of on appeal, by all 
csceptio~i to the charge, without a special request for the omitted ill- 
structio~i." Jlc('al1 1 . .  Luwtbei. ( 'o. ,  196 N. C.. 597. 602. 

Tlic learlletl judge ill tlie court below owrlooked this matter, :IS there 
was 110 prnyr3r for i~istructioi~,  but as it is a substautial right n e  rani~ot  
igl~orc it \ \ I I ~ I I  c.xc~eptioii and assiglime~lt of error has bee11 properly 
matlc, as ill this casc. The other questions presented on the rc~cortl wc. 
11~ec1 not ~ i o a  caonsitler. Fo r  the reasons given, there must be a 

S c w  trial. 
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STATE v. DAVID McNAIR. 

(Filed 3 May, 1933.) 

Ckimi~ml Law I 11-Court held to have properly met object ion to argument 
of solicitor in this case. 

111 this prosecution for murder committed in an attempt to rob, tlie 
solicitor in his argument to the jury referred to another case where a 
~uerclinrit in the same neighborhood was held up, robbed and murdered, 
ilild the perpetrators conricted. The trial court, upon objection by defend- 
il~lt, iustructed the jury that counsel had a right to argue the law, but 
tliat tlie jury should take the law from tlie court and that they should 
]lot collsider the facts in the case referred to by the solicitor. Held, the 
illstrocti011 was suficiel~t to meet defendant's objection, ,lnd his exception 
to the solieitor's argument is overruled. 

 ah^^^^^ by defeiidaiit from S'tacl~, J., at  J anua ry  Term, 1933, of 
G ~ I L F O R D .  

Criminal prosecution tried upon indictment charging the defendant, 
itlid ul~otlier, with the murder of Mrs. J. W. NcCo~vli. 

Verdict : Guilty of murder in the first degree. 
Judgment : Death by electrocution. 
I)efentlai~t appeals, assigning errors. 

Attorney-Genela1 Urummitt and Assistant Attorney-General Seawell 
for. t h e  State. 

-1. Slaty G'ifiord and Caffey & Sfanley for defendant. 

STACY, C. J. The  record discloses that  on 11 Novemlxr. 1932. about 
s c ~ c i i  o'clock ill the eveiiiiig, the defendant, a colored man, ~ k d  twb other 
Segroes, referred to as Slim arid Sam, went to  the McCown filling 
statioii 011 the High  Poilit road, Guilford County, to stage a "stick-up" 
in order to get f u ~ i d s  with which to "pitch a party" in ~ ) u r h a m ,  accord- 
itlg to the verilacular of tlie defendant and his confederates. I n  tlie 
inelce tliat ellsued, Mrs. J. W. McCowil, wife of tlie proprietor, was 
killed by ti shot from the prisoiier's pistol, mid the defmdant was also 
hliot, thougli not mortally wounded. Slim arid Sam m:& their escape 
a1id have iiot been apprelieuded. The prisoner stands convicted of mur- 
tlrr ill the first degree. 

T l ~ e  ctefeiidaiit admitted his presence ill the filling siation when tlie 
sllootiug took place, but co~itended that lie was not a pitrty to the coil- 
spiracy. H e  further testified that  Slim shot the deceast:d, and that  his 
only purpose in  going in with his comrades mas to get something to eat. 
H e  said the command to "stick 'em up," given either bqy Slim or Sam, 
\\.as :I surprise to him, and that immediately following, Slim and Sam 
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on the one side, and the proprietor and his wife on the other, opcnctl 
fire up011 each other, which resultcd in his in jury  and Mrs. M c C o ~ ~ n ' h  
death. 

The  record c o n t a i ~ ~ s  a l ~ u m b t r  of cxceptiolis, but the ouly one, 11ot 
thoroughly cowred by prior adjudication, relates to the rcfercncc nladc 
by the solicitor in his closing argument to the Indwws c ~ ~ s e  (5'. v. 1 1 0 ~ -  
nell, 202 N .  C., 782, 164 S. E., 356), where a merchnnt ill the sanlc 
~~eighborliood was 11~ltl up, robbed and murdered, awl the pcrpc3trt~tor- 
of the crime duly convicted n ~ ~ d  electrocuted. Cou~lscl for the priso~lcar 
objected to tlic remarks of tlie solicitor; w h c w u p o ~ ~  the court i~~structc'tl  
the jury as follows: 

"Gentlemen of the jury, l a ~ ~ y e l - s  liave a right to argue thc law az ncll  
as tlie facts before you. They liave a right to discuss other cases, but the 
lnw in this case you will take from the court and apply to the facts ill 
this case. S o w ,  as to what mere the facts in the d i l d ~ e l c s  cast you will 
not consider. You will decide this case here according to the  midcncc ill 
this case, a ~ t d  a c c o r d i ~ ~ g  to the law given you by tlie court." 

This  instruction differentiates the case from 8. v. P h i f e r ,  197 S. C'., 
729, 150 S. E., 353, cited and relied upon by defendant, and was s u e -  
cient, we think, to uwet the prisoner's ob j ec t io~~ .  S. c. 7'uckcr,  190 
N. C., 708, 130 S. E., 720, and cases there cited. 

,I careful scrutiny of the record leayes us with the impression that tlie 
s c ~ ~ t e n c e  of death is the due command of the law, and that  tlie ~ e r d i c t  
a11d judgrncl~t should be upl~eld.  S'. 1.. D o n i ~ c l l ,  supra.  I t  is so ordcrctl. 

No error. 

E'II)EI.ITY .1SD DEPOSIT COUPAR'P O F  JIARTLAND r. BOARD 01.' 
1~~I)UC'BTIOS OF PESDER COUSTT ET AL. 

(Filed 3 JIay, 1933.) 

Appeal and Error K c- 

Where it appears from the record that tlle Court made an error in 
c;~lculnting the auount recorerable by plnilitib :L 1)etition to rehwr wi l l  
lw grmitetl and the error corrected. 

I~Ro(~I)E:s, J. The ckiuse was co~lsidcrcd ill Fide l i t y  Co. 1 % .  Uoartl o f  
B d ~ s c a t i o ) ~ ,  202 S. ('.. 354, 162 S. E., 763. The  petition to rchcar as- 
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scrts that the writer of the opinion made an  error of cclculation in as- 
eun~illg tliat tlie amount of retained percentage in controversy was 
$4.375.20, vliercas in fact the retained percentage based upon the con- 
tract price, would amount to $7,442.70. A reexamination of the record 
tlisc.loses that the contention of the plaintiff is correct and that such 
cxrror was made. The plaintiff is therefore entitled to iwover the sun1 
of $4,37:.20, and it is so adjudged. 

I'ctition allowetl. 

I<. 1.. JIILT.ER r. C H A R L O T T E  COCA-COLA B O T T I J I S G  COMPAST. 

(Filed 3 May, 1933.) 

1. Appeal and Error J d- 

Where it does not apllenr of record what excluded t e s t i~non~  would h n ~ e  
Iwen an rsception to its exclusion will not be considered. 

2. .ippea1 and Error 6' c- 
A11 nnpointed exception to the charge will not be considered on appexl. 

* ~ P P ~ A I ,  by plaintiff from Cowper,  Special Judge ,  at 1Septcruber Spe- 
cial Term, 1932, of MECI~LESBTRG. 

Civil action for damages. 
Plaintiff alleges that  lie was paralyzed in his left sid., iwnl aud leg, 

froin drinking COCB-cola, bottled by the defendant, which contained n 
spider and a fly. 

Tlic issue of negligence mas answered in favor of the d e f e n d a ~ ~ t ,  ant1 
fronl the jutlginent entered thereon, the plaintiff appeals. 

If. L. Kti.ick7and and J .  E. 1Yoolard for plaintiff. 
Jolt $1 31. Robinson and H u n t e r  41. Jones for defendant. 

STACY. C. J .  We have examined the assignments of t r ror  appearing 
on the record and find none of sufficient merit to warranl a new trial. 

Tlie rscrptions addressed to the exclusion of evidence do not show 
wl~a t  the alrswers to the questions would have been. The effect of thc 
ruli l~gs,  therefore, whether hurtful  or other, is  not apparent. "MT1iere 
tlie rrcortl shows exceptions to unanswered questions, without more, the 
c.sceptiolrs will not be considered on appeal." Hubbard and Co. v. B7.ou.n. 
186 S. C.. 96, 118 S. E., 896; Allred v. Kirkmun, 160 N. C., 392, 76 
s. E., 244. 

'The tenth assignmelit of error is as follows : "The c o ~ r t  erred in his 
cal~nrgc to the jury as d l  appear in the charge, record pages 33 to 13." 
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BRUXSWICK-BALKE-COLLENDER Co. v. BOWLING ALLEYS. 

I t  was said i n  8. v. Noore, 201 N .  C., 618, 1 6 1  S. E., 91, t h a t  a broad- 
side exception " to  t h e  charge a s  given" would not  be considered. Un- 
pointed exceptions to the  charge a r e  unavailing on appeal.  Rawls v.  
Luptoi~ ,  193 K. C., 428, 137 S. E., 1 7 5 ;  Roberts v. Davis, 200 N. C., 
424, 157 S. E., 66. T h e  remaining exceptions a r e  equally untenable. 

No error .  

THE BRUKSWICK-BALKE-COLLENUER COMPANY v. CAROLINA BOTVL- 
ING ALLEYS, INCORPORATED, MRS. MAE S. CAVINESS, J. &I. BROUGH- 
TON AXD L. N. WEST. 

(Filed 3 May, 1933.) 
1. Sales I d- 

Where personal property is sold under a registered conditional sales 
contract and the purchase price is not paid in accordance with the agree- 
ment, the seller is the owner thereof aud is entitled to possession as  
against the purchaser and all persons claiming under him. C. S., 3312. 

2. Fixtures A b--Seller to lcssee under  conditional wles contract held 
entitled to removal of chattels upon reimbursement of lessor. 

TVliere the lessee of real property purchases certain personal property 
under a registered conditional sales contract and installs same in the 
leased premises, the lessee being under contract n i th  the lessor to make 
all alterations in the building necessary for the purpose to which the 
lessee was to use the property and to pay for all equipment required 
therefor, and tlie lessee fails to pay for the personal property installed 
in the building, and it appears that the personal property cannot be re- 
moved without substantial damage to the building, but that such damage 
can he fully and adequately compensated in money: Held, in the suit of 
the seller of the personal property to have same sold for the payment of 
the balarice due thereon he is entitled to have an issue as  to the amount 
of mouey necessary to restore the premises to their original conditiorl 
submitted to the jury, and the rights of the lessor may be protected by 
judgment of the court requiring the seller to reimburse him for the 
damage to the building, since the proceeds of the sale of the personal 
propert) will be distributed under the orders of the court. 

APPEAL by plaintiff f r o m  Sinclair, J., a t  Sovember  Term,  1932, of 
WAKE. N e w  tr ia l .  

T h i s  action was begun i n  t h e  Superior  Court  of Wake  County on 30 
J a n u a r y ,  1931. O n  the facts  alleged i n  i ts  complaint,  the  plaintiff 
prayed judgment ( 1 )  t h a t  the plaintiff recover of the defendants, Caro-  
l ina B o ~ v l i n g  Alleys, Incorporated, '  and  Mrs. M a e  S. Caviness, the sun1 
of $43.3.00, with interest f r o m  2 1  September, 1928, and  the  costs of t h e  
action; ( 2 )  tha t  by vir tue of the conditional sale contract alleged in the 
complaint,  tlie plaintiff is the owner and  entitled to  the possessiori of the  
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articles of personal property described thereill ; ( 3 )  tha t  the said articlcs 
of personal property be sold by a co inmiss io~~cr  a p p o i ~ ~ t e d  by tllc court 
f o r  tha t  purpose;  and  (4 )  tha t  the  proceeds of said sale lx applied untlor 
tlie orders of the  court to  t h e  payment  of the juclgnlciit. 

, \ f ter  the  action was begun and  while t h e  samc was pendilig, to n i t  : 
on 11 X a r c h ,  1932, J. hl .  Brougliton and  1,. N. Wrst ,  ~n their  mot io l~ .  
were made part ies  defendm~t .  They  filed all ausu cr ill I\ l~icl l  they tlcnietl 
tha t  the plailitiff is  the owner and  is entitle(1 to the po , i s~ss io~i  of c c r t a i l ~  
of the articles of personal property described i11 the conlplnint. Th(>g  
alleged tha t  the articles of personal property clrscrihetl i n  the i r  a l isxer  
had  been arid a r e  now affixed to the  bu i ld i~ ig  i n  which they were ill- 
stalled by the  defendant, Carol ina Bowling Alley.;, I ~ ~ c o r p o r a t e d ,  a11tl 
which is  owned by tlicm, and  t h a t  tlie same canuot now hc remoT ctl fro111 
said building without  mater ial  i n j u r y  to tlie same. 

T h e  issue involving the controversy between t h r  plaintiff and tllct tic'- 
fendants, J. 11. Broughton and  L. S. West, was submitted to the j u r ~  
and  arlsmered as  follows : 

"5. I s  the plaintiff entitled as a g a i ~ ~ s t  tlie t lefci~t lal~t ,  ,I. Y. B r o u g h t o l ~  
ant1 L. Y. West,  to  the  possession of the  following port ion of t h e  proll- 
cr ty  described i n  the  complaint,  to wit : Ten Ko. 1, up-to-date regula- 
tion bowling allrys, with lentheroid bccl and kick back plates? A i i ~ s -  
n7er : 

F r o m  judgmcl~t  tha t  tlie plaintiff is not cwtitlcd to the possessiol~ of 
the property des~si\l)ed ill the  5th issue, as  against tlic tl t~fcl~tlants,  J.  Jl. 
l'lroughton and L. N. West, the  plaintiff appeal( tl to the Supreme C o ~ r t .  

Barwick d Leach for plaintiff. 
J. C ~ a ~ r ~ f o u l  Biggs f o r  defr~zdants. 

CONKOR, J. T h e  only errors  assiglied by tlic plai~: t i f f  011 its appoal 
to this  Cour t  a r c  based on i ts  exceptions at  tlir t r i a l  \\it11 respect to tlicl 
5th issue. T h e r e  a r c  I I O  exceptiolis i n  the cnsc on a p p m l  with rekprct 
to the  other issues. T h e  plaintiff does not con tc l~d  that  thcrc were error* 
i n  the  t r i a l  of t h e  issues ar is ing on the  pleaili~rgs i ~ n d  i l~vol \  ill6 ~ i i a t t c ~  
i n  controversy between the plai~l t i f f  a d  the  tlefeudaiits, Carolina l'lo111- 
ing  -llleys, Iiicorporatecl, ant1 Mrs. 3 lac  S. C1ar.iliess. . t appc:~rs  fro111 
t h ~  answers of the ju ry  to these issues tha t  tlir said tlcfc~itlnnts a r e  ill- 
clebted to the philitiff i n  tllt, sum of $435.00, with i ~ t w e s t  f rom 21 
September, 1928, nu(\ tha t  the clcfel~dal~t ,  N r s .  31ac S. Ciar.illess, i \  
entitled to recover of thc plaintiff on 1ic.r c o u ~ ~ t c r - c l a i m ,  the quln of 
$273.00. T h e  plaiutiff is, th rwfore ,  by vir tue of the c o ~ d i t i o n a l  s:ili> 
contract,  the owner and cutitled to the p o w w i o ~ ~  of the a r t i c lc ,~  of 
personal property tlcscribecl ill tlic. cornplnil~t,  nllich iilclutlc the artlvlc. 
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described in the 5th issue, as against both the defendant, Carolina Bowl- 
ing Alleys, Incorporated, and the defendant, Xrs .  Mae S. Cavilless, 
notwithstanding the negative answer of the jury to the third issue. 
There is no judgment in the record determining the rights of the plain- 
tiff as  against tlie defendant, Carolina Bowling Alleys, Incorporated, 
or the defendant, Mrs. U a e  S. Caviness. The  only judgment in the 
record is that  rendered on the answer of tlie jury to the 5th issue. It 
is from this judgment that tlie plaintiff has appealed to this Court. I t  
assigns as error the instructions of the tr ial  court to the jury tliat "if 
you find tlie facts to be as shown by all the evidence, you will answer 
the 5th issue, No." 

The facts pertinent to tlie 5th issue as shown by all tlie evidence at the 
trial are as follows : 

The defendants, J. M. Broughton and L. K. West, are 1101~ and have 
been continuously since 15 August, 1928, the owners of a lot located 
at 120 West Davie Street in the city of Raleigh, IT. C. There is situate 
on this lot a brick building which was designed and constructed for 
use as a garage. The building is 100 feet long and 82 feet wide. I t  is 
a one-story building, and has a concrete floor, containing about 6,000 
square feet. The building cost about $25,000. 

011 or about 15  August, 1928, the said defendants leased this property 
to the defendant, Carolina Bowling Alleys, Iilcorporated. By the teriiis 
of the lease, it  was agreed that  the lessee sliould make all alterations 
in tlie building required to adapt it for use as a bowling alley, and sl~ould 
purcliase and install in the building all equipnleiit required for that  
purpose. I t  was expressly agreed that  the owners of the building sliould 
bear no part  of the expeiise of making the alterations, no part of tlie 
cost of the equipiiient, :lud no part  of the expense of installing the 
equipnmit in the builtlillg. The oxr-rlers of the property were induced 
by this agreement oil the part  of the lessee to lease the buildiilg for 
use as a bowling alley. 

On 21 September, 1928, the plaintiff entered into a contract with the 
tlefendai~t, Carolina Bowliiig Alleys, I~~corpora t ed ,  by which tlie plaiii- 
tiff agreed to sell a i d  d e l i ~ e r  to the said defenda~lt  certain articles of 
persoiial property, described ill tlie contract, a r d  coiistituting the neces- 
sary equipmelit for a bo~vling alley. The said defendant agreed to pay 
to the plaintiff, on the purchase price for said articles of personal prop- 
erty, ill cash, the sum of $6,591.50, a i d  to execute and deliver to the 
plaiutiff, ill paymeiit of the balance due on the purchase price, fifteeu 
notes, each for the sum of $435.00. These notes were to be due and 
payable, with il~terest, coiisecutively, on the 21st day of each month 
after the date of the contract. I t  was expressly agreed by and between 
the plaintiff and the defendant, Carolina Bowling Alleys, I l i c~ rpo~a te t l ,  
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that  the title to the articles of personal property described in the con- 
tract should be and remain in  the plaintiff until all the said notes had 
been paid. This contract was in writing, and was execuled and recorded 
in the office of the register of deeds of Wake County. 

Pursuant to said contract, the defendant, Carolina Bowling Alleys, 
Incorporated, paid to the plaintiff the sun1 of $6,591.;)0, in cash, and 
executed and delivered to the plaintiff fifteen notes, each for tlie sum 
of $435.00, in accordance with the terms of said contiact. Thereupon 
the plaintiff delivered to the said defendant the artic~les of personal 
property described in the contract, as  follows : 

"Ten Xo. 1, up-to-date regulation bowling alleys, with leatheroid bed, 
and kick back plates, simplex pin spotters, one electric. floor machi~i r~ ,  
rite lite reflectors, and 60 ever-hold steel chairs, and plsying equipment 
complete." 

These articles of personal property were installed a t  once by the 
defendant, C a r o h l a  Bowling Alleys, Incorporated, in the building 
owned by the defendants, J. 31. Broughton and L. N. West, arid in its 
possession as their lessee. They ue re  and are now so affixed to said 
building that  they cannot be removed therefrom without material 
in jury  to the building. I f  said articles should be ren oved from said 
building i t  will cost not less than seven or eight hui dred dollars to 
restore the building to the condition in which i t  was in ,it the time they 
were affixed to said building. Holes were bored into tke concrete floor 
ill order that  the equipment might bc anchored thereto. woodcn floor 
was constructed over tlie concrete floor, and platforms for seats w r e  
erected in  said building. I f  the equipment for the bowling allcy 1s 
removed from the building, i t  will be necessary to fill up the holes, and 
to remove tlie wooden floor and the platform. This u i l l  requirr the 
txpciiditure of a considerable sum of money. 

L\fter the equipn~ent was installed in the building, tlie defeudmlt, 
Carolina Bowling Alleys, Incorporated, used the same, as  lessee of tlic 
building, for  the operation of a bowling alley, in said building, until 
16 October, 1930, when the said defendant sold said equipment to tlic 
dcfcndant, Mrs. Mae S. Cariness. The  bill of sale for said equipmelit 
was tlrawn by the defendant, J. 31. Broughton, who is an attorncy a t  
law. The said equipment is described in said bill of $ale as personal 
property. As one of the terms of the sale, the defendal~t, Xrs .  Mae S. 
Carincss, assumed the paymcnt of the note sued on in this action. 
Col~ternporaneously with the rxecution of the bill of scle to her, Mrs. 
Caviness executed a deed of trust, by ~vhich  she conveyed the said equip- 
ment, as pcrsonal property, to secure her indebtedness to the defendants, 
J. hl. Broughton and L. N. West. This  deed of trust was drawn by the 
tlcfc~ldaiit, J. M. Rroughton. There was no widence at the trial tending 
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to show that  Mrs. Caviness has made any change in  the building or in 
the bowling alley since she purchased said equipment from her code- 
fendant, Carolina Bowling Alleys, Incorporated. She  has continued to 
operate the bowling alley, as lessee of the building. 

The articles of personal property described in the 5th issue were de- 
livered to the defendant, Carolina Bowling Alleys, Incorporated, by the 
plaintiff under and pursuant to its contract with said defendant. This 
contract was in writing, was duly executed, and was duly recorded prior 
to the installation of said property by the said defendant, as lessee, in 
the building owned by the defendants, J. M. Broughton and L. N. West, 
as lessors. I t  was agreed by the parties to said contract that  the title 
to said property should be and remain in the plaintiff until all the 
purchase money notes had been paid. The  last of said notes has not 
been paid. The  plaintiff is, therefore, the  owner and elltitled to the 
posses&on of said-property as against the defendant, Carolina Bowling 
Alleys, Incorporated, and all persons claiming under said defendants 
(C.  S., 3312, Finance Co. v. Weaver, 199 N. C., 178, 153 S. E., 861) 
unless the plaintiff has lost its right to the possession of said property 
because i t  cannot now be removed from the building without material 
and permanent damage to said building. A11 the evidence shows that the 
property cannot now be removed from the building without material 
damage to the same. The evidence also shows that  the damage can be 
fully Bnd adequately compensated by money. B y  the expenditure of a 
sum of money the building, after the property has been removed, can be 
restored to the condition in  which i t  was in a t  the time the property 
was installed therein. The rights of the defendants, J. M. Broughton 
and L. N. West, can be fully protected without depriving the plaintiff 
of its property. 

An issue may be submitted to the jury in order that  it may be de- 
termined what sum, if any, will be required to repair the damage to the 
building caused by the removal of the personal property described in 
the 5th issue, if said issue shall be answered in the affirmative. The  tr ial  
court may, and doubtless will, i n  its judgment require the plaintiff to 
fully indemnify the defendants, J. M. Broughton and L. N. West, the 
owners of the building and the lessors of their codefendants, for all - 
damage caused by the removal of the property from the building under 
its judgment, Cox v. Lighting Co., 151 N. C., 62, 65 S. E., 648. When 
the property has been removed from the building and sold, the proceeds 
of the sale mill be distributed under the orders of the court. Thus thc 
rights of all interested parties will be protected. 

There was error in the instruction of the court with respect to tllc 
5th issue. The  plaintiff is entitled to a new trial. I t  is so ordered. 

Kern trial. 
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1.. 11. HAM, JR., ADLIISISTKATOR OF SARAH CATHERINE HAM, v. GREENS- 
BORO I C E  AND F U E L  COMPANY. 

(Filed 3 May, 1933.) 
1. Highways B h- 

The violation of a safety s ta tu te  i s  negligence per se, but is not action- 
able unless there i s  a causal relation between the  neg1i:ence and the in- 
jury in suit ,  and  this causnl relation is not presumed f rom the  fac t  of 
injury.  

2. Highways B h- 
The fact  that  a d r i ~ e r  of a truck did not have a license and had parked 

tlie truck a t  an  angle instead of parallel to the curb,  both in  violation of 
municipal ordinance, does not 11 a r ran t  a recovery for a n  injury caused by 
the  t rurk  in i t s  subsequent movement, there being no evidence of causal 
 latio ti or^ b e h e e n  the riolatiou of the ordinances and  the injury. 

3. Highways B g-Failure of driver to look under truck before starting 
it held not negligence under the evidence in this case. 

Where the evidence tends to s h o \ ~  tha t  the deceased, :I child two years 
old, hat1 crawled under defendant's standing truck, and mas killed when 
tlie truck was backed over her, t ha t  the driver of the truck and the 
pcrson riding with him, upon returning to the  truck, looked forward 
11nd backnartl  and through the renr window of the  truck before s tar t -  
ing and backing i t ,  and that  they could not have seen under the truclc 
~ ~ i t l i o u t  bending over, their  failure to look under the  truck before 
s tar t ing i t  cannot be lield for  actionable negligence, they having observed 
tlic ordinary and re;~sonable elements of a prudent looliout and inspection. 

4. High\\-ap B 11-Evidence of rausal relation between injury and act o f  
backing truck in riolntion of ordinance held insufficient. 

The evidence tended to show that  the deceased, a chi d two years old, 
without being obstwwl, crawled under defendant's truck, that  the driver, 
ul)on his ie turn  to tlie truck, remoulited and looked forward and back- 
\r:ird before s tar t ing and backing i t ,  and  t h a t  the  f rcut  wheel of thc 
truck r an  over and killed the decessecl before the tluclc had backed 
i t s  length. The  act  of backing the truck was in violation of a municipal 
( rtlinnnce. Held, the evidence of causal relation between the violation of 
the ordinance and the injury wns insufficient to be s u b ~ n  tted to the jury. 
the qucstion of \ ~ h e t h e r  the injury would not have resulted esceyt for 
the violation of the ordinance being in the realm of bar<> conjecture, and 
tlie testimony of n 1)erson riding with the driver t h a t  tlie injury would not 
11nre occurred liatl the truclc niored forward does not a l ter  th is  result, 
the testimony being :l mere cxgrwsion of opinion by the witncsu. 

('LAKKSOS, J., dissents. 

('rvrr, a c ~ r o l r ,  btaforc l l a ~ d o l g ,  J.. a t  A u g u ~ t  T e r m ,  1932,  of Guxwom.  
I t  w a s  nllcged t h a t  t he  ph i l i t i f f  is t l ie f a t h e r  a n d  aclmili istrntor of 

tlie es ta te  of t h e  tleceased, S a r a h  C a t h e r i n e  H a m ,  an  i n f a n t  of abou t  
tn.o yea r s  of age. 011  6 F e b r u a r y ,  1932,  a t r u c k  owned b j  t h e  defendant .  
l;ill(d plaintiff 's  i n t e s t a t r  ill f r o n t  of t l ic r ca ide~ icc  of p la in t i f f  on  E a s t  
Rnt l iancc  D r i ~ e  ill Greelisboro. Thc d e f c i ~ d a n t  was  engrged  i n  d e l i w r -  
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ing ice to the home of the plaintiff and the ice truck Jvas operated by a 
colored man iiamed H a r r y  Chavis. Tlie father of the driver, to wit, 
Louis Charis, was also in the truck. There were no eye wit~iesses to the 
fatal  accident. X description of the injury as given by Louis C h v i s ,  
is as follows: "When we d r o ~ e  up to the curbstone at Mr.  Ham's house 
. . . I gets out of the truck and goes up  to the house. I met a 
colored girl and asked her how much she needed. She said fifty pounds. 
. . . . I told this boy ( H a r r y  Chavis, the driver) to bring me fifty 
pounds of ice. H e  brought it and I put it in the ice box, and lie turiied 
around as he handed me the ice and goes 011 back to the truck. I welit 
on back out to the truck myself; saw this pile of little children over ou 
the left playing in the saritl. So I told the boy (dr i rer ) ,  I says: 'Sow, 
Harry,  don't head out toward those little children, you might frighten 
the children. Back back so as not to frighten the little children.' So 
then we went back. I looked out on the opposite side of the truck next 
to Mr. Ham's house myself. H e  liad to look oil tlle other side. I too, 
looked back through the glass. I saw no one driving up and no O I ~ C  

walking up, so we backed back out of the way of these little children. 
I11 the meantime I suppose this little child must have been under the 
back of the truck, I didn't see her, and the left front wheel of the truck 
ran over the little baby's head. The truck bumped. I says, 'Harry,  
wait a minute, you have run  over some of those little children's toys.' 
I got out, looked in front of the truck ~vheel beside of the truck wheel, 
alitl saw this little child. I grabbed it and rushed iuto the house. . . . 
1 goes on up the steps with the little cldcl and met the colored girl. 
. . . I handed the little gir l  to her. Mrs. H a m  met her on the front 
porch. I goes on in the house w;th Mrs. Ham.  I saw she n a s  just 
terribly upset a t  t by t  time. The little child \%as falling out of her arms 
a d  she n a s  trying to n ipe  tlle blood out of its face. I taken tlle towel 
from Mrs. H a m  and tried to clean the dirt off. -1 gentlenmi, I don't 
know, came up, felt the little child's pulse, and says: 'Tllc baby is  
gone.' " 

The evidence tended to  show that opposite the H a m  home on East 
Radiance Drive there x a s  a sand pile on the sidewalk and partially 
in the street, and that a number of little children were playing in this 
sand l ) i k  a t  the time the accident occurred. Witness said:  "They wcrc 
playing in  the sand pile, playing over to the left on the sand pile a 
great crowd of them. . . . Sure, if I had took time to get doxn on 
my hands and knees I could have seen, looked under the automobile, 1 
(lid not look under the truck. I looked to the rear of the truck." Th(1 
driver, H a r r y  Chavis, testified that  when he returned to the truck from 
tlclireriilg the ice . . . "I went in front of the truck and looked 
and did not see no one. I got ill the truck, looked out the back glass, 
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and did not see any one, and started backing the truck. When I backed 
tlie truck about the length of the truck, the left wheel jumped o w r  
something. I got out iniinediately ant1 looked, aiid tlle ~:hild was under 
the wheel. That  was the left front wheel. . . . I saw some children 
011 the opposite side of the street playing in the sand in the sand bos. 
. . . I saw some little tricycles out there. . . . When I looked 
I did not see any children about my truck. . . . I looked when 
I was on the ground a i d  my father looked, and I did not see her. 
. . . I was backing over there to dodge the kids on the other side. 
They were running all around in the street, some running around aiicl 
some playing out there. . . . The  body of this truck is a big wooden 
body, about three or four feet from the ground. B y  looking you could 
not see all under the truck. . . . Before getting into the truck you 
~vould have to bend dowrl to look under it. (Witness illustrates to the 
jury, bending down about half way), and then you could see under the 
entire truck." 

None of the foregoing evidcnce was controverted or lisputed. 
The plaintiff based the right to recover, chiefly upon four elements 

of negligence, to wit :  ( a )  that  tlie driver of the truck had no license; 
(b)  that  he  did not park the truck a t  the curb in acco~darice with the 
provisions of the city ordinance; (c)  that the truck backed, in violation 
of a city ordinance, instead of moving forward;  (d )  that  the driver did 
not keep a proper lookout. 

The following issues were subniitted to the jury:  
1. "Was the plaintiff's intestate, Sarah  Catherine Ham,  injured aiid 

killed by the negligence of the defendant, as alleged in  the complaint?" 
2. "Did L. M. Ham,  J r . ,  father of Sarah  Catherine Ham, by his own 

~iegligence, contribute to the injury and death of the said Sarah  Catli- 
erine Ham,  as alleged in the answer !" 

3. "Did Sarah  E. Ram,  mother of Sarah  Catherine H a n ,  by her ow11 
negligence, contribute to the in jury  and death of the said ~aEa11 Cath- 
erine Ham,  as alleged i11 the answer?" 

4. ' (What damage, if any, is the plaintiff entitled to recover of the 
tlefendant 1" 

The jury answered tlle first issue "Yes," the second issue "No," the 
third issue "Yes." and the fourth issue "$2,000." 

From judgment upon the verdict the tlefeiidant appealed. 

S. J. Stern for  lai in tiff. 
Sapp & Sapp for defendant. 

BROGDEN, J. The  distressing details to be interpreted are substalitially 
as follo~vs: An ice truck drives u p  to a home to deliver ice. The street 
is paved and thir ty feet wide. On the opposite side of tlie street a crowd 
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of little children are playing in a sand piIe on the sidewalk and in the 
t dge of the street. The  deceased, unattended by any older person, is in 
tlie group. Apparently, the children hal-e their toys with them. Thc 
Jriver and his father take the ice into the home and return to the truck. 
Before they get into the truck they look to the front and back and 
see no children. The  truck is so constructed that  they could not see 
under it without bending half way down. They mount the truck, and 
then look forward and backward, and through the glass in the rear 
thereof. The  father suggests to the driver that it is wiser to back the 
truck than to move forward for the reason that  to move forward the 
truck would hare  to be operated through a group of children, but by 
moving backward away from the children this danger would apparently 
bc avoided. Consequently, they backed the truck, and before the truck 
had moved the spaie of - i t s  own length, the driver hears a bump. Hc 
immediately stops, and upon inrestigation, finds the little two-year old 
caliild under the front of the truck with its head crushed. 

Upon tlie foregoing facts, the first question of law to arise i s :  T a b  
there sufficient evidence of negligence to be submitted to a j u ry?  

It was admitted that the driver, in violation of an ordinance, was 
operating the truck without a license. I t  was admitted that  when tlic 
truck drove up to the residence i t  mas not parked exactly parallel with 
the curb but a t  a slight angle, and thus violating a city ordinance. It 
v a s  admitted that  the truck backed away from the home instead of 
moving forward, thus violating another city ordinance. 

A11 of the decisions of this State since L e d b e t t e r  v. English, 166 S. C., 
133, 81 S. E.. 1066, concur in the view that  tlie violation of an ordinance 
or of a statute designed for the protection of life and limb, is negligence 
p e ~  se.  Notwithstanding, the same decisions do not permit recovery for 
the mere violation of the statute. unless there was a causal relation bc- 
tween the ~io la t io l i  and the injury. In other words, mere negligence 
does not warrant recorery. Recovery must grow out of actionable negli- 
gence, and negligence is not actionable until there is evidence of causal 
relation between the negligent act and the resulting injury. Moreover 
this causal relation is not presumed from the in jury  itself. Thus, in 
1 2 o u i l t ~ e e  v. Fountain, 203 N. C., 381, where a truck backed over a child 
in an  alley, tlie Court said:  "The plaintiff had tlie burden of establish- 
ing the proximate causal relation of the alleged negligence to tlie injury 
and death, and in his search for it he is led into the uncertain realm of 
conjecture." The breach of a statute as an  element of negligence v a s  
construed in -4usiin v.  R. R., 197 K. C., 319, 148 S. E., 446. The Court 
said : ' (There is evidence that the deceased was required to work in 
breach of this statute. But  this requirement did not make the defendant 
unconditionally liable ill damages. The necessary element of liability 



is some c a u s d  rc la t io i~  I)etn.cel~ the elnploycc's w o r k i ~ ~ g  o v c ~  tirile a ~ ~ c i  
the i ~ ~ j u r j ,  11e receives." Tl ie  bare fact  that  the t l r iwi ,  of a t ruck or 
auturnobili~ v a s   rot liwnscil does i ~ o t  crcatc liability f o r  ~ ) c r s o n a l  in jury .  
1'efet.s L'. 2'cu C'o., 1 9 4  S. C., 172, 138 S. E., 505. T h e  fai lure  to park  
LL t r u r k  alollgsitie a curbing ratller tl lan a t  a srilall angle would appar -  
cwtly have 110 b e a r i i ~ g  oil ,111 i n j u r y  sustaii~ctl by the subsequciit 111ovc- 
i n e i ~ t  of t l ~ e  truck. 

T h e  c v i t l c ~ ~ c e  leaves no doubt as  to the  facot t h t  t l ~ e  litt le child 
cmwled u ~ ~ c l c r  the t ruck wliile the  dr iver  was t l e l i r c r i ~ ~ g  i-e  a~icl  was coii- 
c d e d  tl~erc.ui~tler n.11ci1 t l ~ c  dr iver  returned to resulllcL t h e  opcratiou 
tlicreof. T l ~ c  evidence of r u e f u l  lookout is u ~ ~ c o l ~ t r n t l i c t e d ,  aiid the 
fa i lu re  of tlic dr iver  to bend down and look under  the fruck callnot bc 
l~el t l  f o r  actioimble i~c$igcim wlien al l  otlier ortliiiary m t l  reasoi~ablc 
clenieiits of p r u d c ~ ~ t  lookout a d  illspection h a r e  bee11 ob~ervcd .  

, 7  l l i e  filial inqu i ry  is  nl~et l ic , r  back i ig  the trucok, uilc.er the circuin- 
stailccs, ill r iolat iou of the  s ta tu te  v a s  sufficient cvii1enc.c of p rox i~nntc  
cause to be ~ u b i n i t t e d  to the jury. T l ~ e  eritlttiicc disclose:; tha t  the f ron t  
~vllecl of t h e  buclrir~g t ruck killed the  cllild. I f  t l ~ e  tlrivcr 11ad n~ovet l  
for\r:~rtl ,  tloubtlt>ss the rea r  ~ t l ~ e c l  of the  moviiig tru:ali \voultl linvc 
~~ccosnplislictl tllc saille u ~ i f o r t u n a t e  result. Tlie f : ~ t l ~ e l  of the  (hi \ -er  
sa id :  "If ive had  gone forward,  we would not 11:lve ruli eyer this lit t lc 
c~l~iltl." N a ~ ~ i f e s t l y ,  sucli stateilicilt was a coilclusioi~ of :he witness a i ~ t l  
is to be ii1tc3rpreted ill the l ight  of all  t l ~ e  uncor~traclicted (cvidellce. W l ~ a t  
\\.:is the p s i t i o ~ i  of the cl~i l t l  \rllcn the  t ruck moved 2 Llid the positioi~ 
c # l ~ a i ~ g c  m-llile the  t ruck  was ill mot ion?  Ii~fereilces, theo~ , i t~s ,  a i d  tlcilur- 
t i o ~ ~ s  rise a i ~ t l  ru11 u i t l l  the s l ~ i f t i l ~ g  tu rns  of i i~ te rpre ta t ion ,  hut the  proof 
of ;~ctioiiahle ~legligeiicc 111ust rest u p o l ~  a more solid foundatioil  t21a11 
bare coi~jecture.  G'rit,les v. Couch CO., 203 X. C., 605. Thcreforc, i t  is 
the o p i i ~ i o i ~  of t l ~ c  Court  tha t  the 1notio11 for  i~ol lsui t  s l~ould  h a r e  hce11 
:~llo\red. 

Reversed. 

CIL IRICSOX, J., d i s s e ~ ~ t s .  

(Filed 3 May, 1933.) 

1 .  Taxation B c3--Tax on bank stork is payable bj the bank and not by 
stockholders. 

The tax on shares of stock of a bank is payable by the  bank under the 
provisiol~s of statute, it bcii~:: required that the cashier or other proper 
oll~eer of the I~milc ]lay the tax to the municil~ality levying it  \~llcw the 
cclrllc rate tL\c.t,y. is certified to the municipality by thc State Board of 
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Assessment, the t a s  being in the nature of a statutory gariiishment 
against the bank, and the tax is a lien upon the land, N. C. Code, 798'7. 
Public Laws of 1929, chap. 344. 

2. Taxation C c-Where bank does not aplv.~l  from assessmcnt of its 
stock it may not escape liability for tax thereon because of insolvencx. 

Where a bank does not appeal from the amount of the assessment on 
its stuck as  certified by the State Board of Assessment, the bank may not 
thereafter show that the amount of the assessment was erroneous because 
of tlie insolvency of the bank a t  the time of the assessment, and the tax 
duly l e ~ i e d  prior to the closing of the bank may be collected from the 
bank's statutory receiver. 

3. Same-Commissioner of Revenue may not o ~ d c r  town to strike out 
assessment on bank stock dnly certified by State Board of Assessment. 

IVhere the State Board of Assessment has certified the excess value of 
bank stock to the municipality in which the bank conducted its business, 
tllc Comniissioner of Iierenue has no authority to direct the t a s  account- 
; ~ n t  of the town to strike from his records the amount so certified because 
the banli stock was worthless by reason of the insolvency of the banli 
when the bank has not appealed from the assessment in the manner pro- 
vided by the statute. 

 TEAL by defeiidaiit f rom S c h e ~ ~ c X . ,  J . ,  a t  S o r e m b e r  Terni,  1932, of 
Hrcrr~o lv~ .  Affirmed. 

T h e  judgment  of t h e  court  below is  as  follows: 
"This cause conling on to be heard  and  being heard  a t  tlie Kovember 

Term, 1932, of the  Superior  Court,  before the undersigned, Michael 
Schenck, judge presiding;  a n d  counsel fo r  the plaintiff a n d  defent lai~t  
l iar ing waived a j u r y  t r i a l  and  having consented t h a t  the court fiiicl 
the f a c t s ;  and  a f te r  considering the  statements and  admissions of the 
part ies  ant1 t h e  evidence offered, the  court  finds t h e  facts  to be as  
f o l l o ~ ~ s  : 

1. T h a t  tlie B a n k  of P e e  Dee is a banking corporation, orga~iized 
under  tho  laws of tlie S t a t e  of S o r t h  Carolina, and  previous to S De- 
(.ember, 1930, coliducted a banking business i n  the  town of Rockingham. 
T h a t  on said date  said bank was closed by reason of insolvency and i ts  
:Issets and  affaim a r e  now in the hands  of the Commissioner of Banks  
of N o r t h  Carol ina fo r  tlie purpose of liquidation. 

2. T h a t  a t  a l l  t imes dur ing  the ycar  1930, and subsequently tlicreto, 
the B a n k  of P e e  Dee was insolrent.  

3. T h a t  the  Bank of P e e  Dee, f o r  the year 1930, duly listed tlie real  
and  personal property of said bank i n  the town of Rockingham amount- 
ing  to  $37,500, with the  proper  tax-listing authori t ies  of the  town of 
Rockingham, and that  the taxes computed u1,on such valuations of real  
a n d  personal property as  listed by the Bank  of P e e  Dee have  been duly 
paid. 
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4. Tliat a t  all times during the year 1930 and subsequent thereto, the 
stock hcld by the stockholders of the Bank of Pee  Dee mas 7 alueless. 

5 .  That A. J. Maxwell, as chairman of the State Boarc of L4ssess~nei~t, 
certified to the proper tax authorities of tlie town of Rcckingllam on I 
Alugust, 1030, 'valuation in excess of assessed ~ a l u e  rc:l ant1 persol~al 
property of the Bank of Pee Dee $136,735.' 

6. That  tlie board of commissioiwrs of the tovn of Ro~.kinghani rliatic 
a tax levy for the year 1930 of $2.33 for each $100.00 assesscd ra1u:i- 
tioils of all property in the tovn of Rockinghani for tlic :.ear 1930. 

7. That ,  in accordance with said tax levy in the to~vn  of IZockiilgliniri 
for tlie year 1930, the taxes assessed against the 1 aluatiori in excess of 
assessed valuation of the real and personal property of the Bank of 
Pee Dee in the amount of $138,735 for the year 1933 amourited to 
$3,260.34. 
8. Tliat after the taxes had been computed on the v a l ~ a t i o n  in excess 

of assessed, value real and personal property of tlie Bank of Pee Dee 
8s certified by the State Board of ,\ssessment on the first day of August, 
1930, ,I. J. Maxwcll, Commissioner of Revenue, on I 7  February, 1031. 
nrote  a l ~ t t e r  to the tax accountant of Rockingham, North Carolina, 
directing him to strike from the records the ra lua t io l  ill excess of 
assessed value real and personal property of the Dank of I'ee Dee for the 
year 1930. 

9. That  the Bank of Pee  Dee had an  outstandiiig c,ipital stock of 
$100,000, and that  a stock assessnient of $100,000 was levied against the 
stockholders on account of the stock liability as proridtd by l an ,  mid 
that about 65 per cent of the same has been collected o r  is collectible. 
Tliat all the assets of the Bank of Pee  Dee augmented 1)y any and a11 
sums collected or that  may be collected from the assessin~nt against the 
stoclrllolders will be irisufficient t o  pay the depositors i n  full. 

10. Tliat the tax collector of the tonn of Rockingham made tlemal~tl 
upon P. E. Dukes, local liquidating agmt  for the Bank of Pee Dee for 
tlic sun1 of $3,260.34, which represented the taxes assesse(l on the 7 alua- 
tion in excess of assessed value real a i d  personal property of the Bank 
uf Pec Dee liereinbefore referred to of $138,738, and tha t  the p a y n m ~ t  
of the same lias been refused and tha t  this action was tl~ereupon insti- 
tuted for the collection of said amount representiiig the taxes due tlie 
to~vii of Rockingham for the year 1930 oil tlie valuation ill excess of 
assessed value real arid personal property of the Bank of Pee  Dee oil 
the sum of $138,138, as certified by the  State Board of Assessme~~t to  
the town of Rockingham on 1 August, 1030. 

From the foregoing findings of fact, and on motion of c~ounsel for the 
town of Rockingham, it is considered, ordered and adjudgtd by the court 
that the plaintiff, town of Rockingham, recoTer of tlie d(lfeiidant, Gur- 
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ney P. Hood, Commissioner of Banks, e x  rel. the Bank of Pee  Dee, 
the sum of $3,260.34, with interest thereon a t  the rate of 6 per cent 
per annum from 2 June,  1931, together with the costs of the case, to be 
{axed by the clerk. 

I t  is  further considered and adjudged that  the aforesaid amount be 
and constitute a first and prior lien upon any and all assets of the Bank 
of Pee  Dee until paid." 

The defendant excepted, assigned error to the judgment as signed 
and appealed to the Supreme Court. 

X .  C. McLeod for plaintifi-'. 
T.V. R. Jones  for defendant .  

CLARKSON. J. The  cluestions inrolved: (1) I s  the bank stock tax of 
iC'orth Carolina a tax *on the shares of stbck to  be paid by the stock- 
holders or by the bank itself? We think by the bank. (2)  Can the tax- 
ing units require the liquidator of an  insolvent bank to pay such tax 
duly levied before the bank was closed? We think so. 

Public Laws of 1929, chap. 344, Art .  VI, see. 600, subsec. 6, is as 
follows: "The taxes assessed upon the shares of stock of any such 
banking association, institution or trust companies shall be paid by the 
cashier, secretary, treasurer, or other officer or officers thereof, and in 
the same manner and a t  the same time as other taxes are required to be 
paid in such counties, and in default thereof such cashier, secretary, 
treasurer, or other accounting officer as well as  such banking associa- 
tion. institution or trust company shall be liable for such taxes and in 

A " 
addition thereto for a sum equal to ten per cent thereof. Any taxes so 
paid upon any such shares may, with the interest thereon, be recovered 
from the owners thereof by the banking association, institution, or trust 
company, or officers thereof paying them, or may be deducted from 
the dividends accruing on such shares. The  taxation of such shares of 
capital stock shall not be a t  a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of this State, coming 
in competition with the business of such banking associations, institu- 
lions or trust companies." 

Section 603, subsec. 4, gives a right to appeal from the assessment. 
Section 603. subsec. 6. is  as follows: "The State Board of Assessment 

shall, on or before the first day  of August of each year, certify to the 
register of deeds of the county in  which such corporation, limited 
partnership or association has its principal office or place of business, 
the total value of the capital stock of such corporation, limited partner- 
ship or association as determined in this section; and such corporation, 
limited partnership or association shall pay the county, township, city 
o r  town tax upon the valuation so certified." 
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The above and other relevant statutes wcre duly c o m ~ l i e d  with as set 
forth in the findings of facts by the court below. 

There Tvas no appeal from the Sta te  Board of ,\ssessment and d e f c ~ ~ d -  
ant is now precluded from raising the question. X f q .  Co. v. C o m ~  Y., 
196 N. C., 744. 

I n  Conzrs. v. Tobacco Co., 116 K. C., 441, 448, we find: "The tax on 
tlie shares is a separate matter, and is a tax  on the sliareholders on their 
property whether they reside in or out of the State collected through the 
medium of a quasi-statutory garnishment oil the corporation. ' I t  has 
l o i ~ g  been the common, if not the only mode in many states, a n ~ l  indectl 
is the only mode to collect taxes on the shares of nor~resident sliarc- 
holders.' Bank v. Commonwealth, 9 Wall., 353, 361, a p p r o ~ e d  in Dela- 
ware R. R. Tax, 18 XTall., 206, 230; 2 Thon~p .  Corp., 2849." 7 ' m i c t  ('0. 

v. Lumbevton, 179 K. C., 409; C. S., 7971(59). 
I n  Vol. 8, Banks & Banking (Michie), at p. 194-5, is the following: 

"It  is clearly within tlie power of the State Legislature to provide, as is 
done in a number of jurisdictions, that  the taxes assessd on shares of 
5ank stock shall be paid by the bank. . . . I n  a t  least one jurisdic- 
tion, it  has been held that under an act taxing a bank 011 the s h a m  
of its stock, such tax was payable out of the common funds of the 
bank." Attorney-General v. Bank, 21 hT. C., 216; Atto,.ney-General v.  
Bank, 40 N. C., 71. This question was raised in the first case, supra, 
nearly 100 years ago, and seems not to have been questioned since the 
above decisions. The  tax is a lien on the land. N. C. Code, 1931 
(Michie), sec. 7987. 

We think the case of Clzozran Counfy v. ( ' o m r .  of B a ~ k s ,  202 IS. C., 
672, similar to the present one. At  p. 675 this Cou1.t said:  "It is 
mandatory on the bank to pay the taxes on the shares cf stock." Con- 
ceding that  tlie bank was insolrent when tlie tax mas iissessed by the  
State Board of Ilssessment, yet it  did not follo~v the procedure mapped 
out by law and i t  cannot now be heard to complain. It vould be a like 
hardship on a niunicipality relying on this tax regularly assessed to now 
be deprived of it. The  municipality is not in fault, it  is the fault of 
the bank in not appealing if the assessment was incorrec't. 

The  rule as  to insolrent National Banks is different, as there is  a 
Ptatute 011 the subject : U. S. Code, -Inno., Title 12, Baitks & Banking. 
tec. 570: "Whenever and after any bank has ceased to do business by 
reason of insolvency or bankruptcy, no tax sliall be assessed or collected, 
or paid into the Treasury of the Cnited States, on avcount of such 
bank, whicli shall diminish the assets tliereof necessary for the full 
l)aynient of all its depositors; and such tax  shall be abated from such 
l~ational  banks as are found by tlie Comptroller of the Currency to be 
insolrent; and the Commissioner of Internal  Revenue, when tlie facts 
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shall so appear  to liim, is autliorizetl to remit  so much of said tax against 
i ~ ~ s o l v e n t  S t a t e  and  saviilgs baiiks as  sllall be found to affect the claims 
of their  depositors. ( 1  March,  1879, chap.  125, see. 20, 20 Stat . ,  351 ;  
3 March, 1883, chap. 121, see. 1, 22 Stat . ,  488.)" 

T h e  s ta tu te  ('was passed f o r  the  undoubted purpose of relieving de- 
1:ositors i n  nat ional  banks f r o m  t h e  paynient of certain taxes, not assessed 
npon them, but  upon t h e  banks of wl~icl i  they a r e  only customers; taxes 
\vhich uiider the preksistillg law, they would. indirectly be obliged to pay  
v l ~ e i i  a bank is so insolvent tha t  a l l  i ts capi tal  i s  gone and  i t  lias n o t h i l ~ g  
left with wliich to pay taxes, except the  money of i ts  depositors. . . . 
Kllen ,  therefore, i t  was found tha t  i n  case of insolvency of the bank, 
and  t h e  loss of i ts  entire capital,  and  i ts  inabi l i ty  to  p a y  i t s  depositors 
i n  fu l l  f r o m  al l  i ts  assets, a n  enforcement of t h e  taxes would result ill 
the taxat ion of the depositors, the customers and  creditors of the bank, 
this  act to  relieve them was passed." Johnston v .  U. 8. (1881))  1 8  Ct .  
Cl., 157. 

T h e  Con~missioner  of Revenue h a d  no power to direct the  tax account- 
a n t  of Rockingham, N. C., to  s t r ike f r o m  t h e  records t h e  valuat ion in 
excess of assessed value real  and personal property of the B a n k  of P e e  
Dee  f o r  the  year  1030. Chozcan C'ounfy case, supra, p. 696. T h e  judg- 
ment  below is  

Affirmed. 

S.  hl. BROADWAY v. J. C. G R I M E S  AND W. T. G R I M E S ,  TRADING a s  
L E X I N G T O N  COCA-COLA B O T T L I N G  COMPANY. 

(Filed 3 May, 1933.) 

1. Food d a-Manufacturer may be held liable by ultimate consumer for 
deleterious substance negligently mixed with drink. 

The manufacturer or bottler of drinks owes the duty of using due care 
to see that the bottled beverage contains no noxious substance, and where 
foreign and deleterious substances a re  negligently mixed with the drink 
which is bottled in opaque glass which would prevent the discovery of 
the noxious substance upon reasonable inspection by the consumer, the 
manufacturer may be held liable to the ultimate consumer who purchased 
it  from an intermediate dealer for the injury caused thereby although 
there is no contractual relation between the manufacturer and the ulti- 
mate consumer 

2. SanlsEvidence of negligence on pz1.t of manufacturer of bottled 
drink held sufficient to bc submitted to the jury. 

The mere fact of injury from the drinking of a bottled beverage is not 
proof of negligence on the part of the manufacturer or of proximate cause, 
but the evidence in this case is held sufficient to justify the verdict of the 
jury establishing negligent failure of inspection, injury, prosinlate cause 
and damage. 
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3. Same--Evidence that other bottles contained foreign substance held 
competent in consumer's action against manufacturer. 

In an action by the ultimate consumer of a bottled drink to recover 
for injuries caused by a noxious substance contained therein, evidence 
that other drinks bottlecl by the defendant contained :?oreign substance 
is held competent when properly confined by the court. 

APPEAL by defendants from Shuw, Emergency  Judge ,  at  October 
Term, 1932, of DAVIDSON. N O  error. 

The plaintiff brought suit to recorer damages for in jury  caused by 
drinking from a bottle of coca-cola which contained some noxious foreigll 
substance. H i s  allegations are that  he drank a part  of the contents antl 
suffered a burning sensation in his throat, stomach, antl other internal 
parts  of his body; that  he immediately became sick and upon exaniinw- 
tion found ill the bottle a brown, green, and black substance, some of 
i t  floating and some adhering to the bottle; and that he was thereby 
poisoned. 

The  plaintiff bought the coca-cola from a retail dealer n h o  had pur- 
chased i t  from the defendant, by whom it had been bott11.d. The  conten- 
tion was that  the defendants had negligently permitted a poisonous sub- 
stance to be intermixed with the  coca-cola. 

The  defeildants denied all the averred acts of negliger~ce and alleged 
that  they had used the best procurable machinery for cleansii~g and 
filling the bottles, had inspected eyery bottle, had employed skilled 
labor, and had exercised all reasonable care in the proswution of their 
business. 

The  plaintiff testified in support of his conlplaint that the bottle 
contained green slime, half as long as  his little finger; that the drink 
burned his mouth, throat, stomach, and caustzd nausea; that  he could not 
bleep ; that  he lost in weight and was under treatment about four months. 

A medical expert found sediment in the bottle arid a large black lump 
about an  inch in diameter, with flakes around it, floating in the solutioil. 
H e  testified that  he had found the plaintiff's mouth red, corigested, 
i rr i tated;  that  he mas sick, weak, and highly nervous; and that  "so~nc 
powerful irr i tant  had upset him." 

The defendants offered evidence in rebuttal, and the> two issues elf 
negligence and damages were answered by the jury ill fnror of t l l ~  
plaintiff. 

Judgment for  the plaintiff and appeal by defendants up011 assignctl 
error. 

Spmil l  & Olive for plaintiff .  
R a p e r  & R a p e r  for  defendants .  
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ADAMS, J. I t  is not controrerted that the defendants bottled tlie 
beverage and sealed it in "a regulation coca-cola bottle with a regulation 
cap," or that  they sold it to a distributor, or that the plaintiff pur- 
chased i t  in due course of trade and ultimately became the consunler. 
The regulation bottle is opaque or colored to such extent that a noxious 
substance in  i t  would not as a rule be readily observable. The rerciict 
establishes the negligence of the defendants and the consequent illjury 
suffered by the plaintiff. The  first question is whether tlie defendants as  
manufacturers of the drink were under legal obligation to the plaintiff 
to exercise reasonable care that  the article sold contained 110 substance 
likely to cause injury to health. 

On this question there is divergence of opinion. There are decisioiis 
which in these circumstances hold the defendant to strict accountability; 
there are others which limit liability to injury caused by negligence con- 
nected with some contractual dealing or relation of the parties. The 
opposing views are set forth in exhaustive opinions recently delivered in 
the House of Lords in X'Alister v. Stevenson, (1932) Appeal Cases, Law 
Reports, 1932, 562. There a shopkeeper sought damages from a respond- 
ent, who was a manufacturer of aerated waters, for injuries she suffered 
as a result of consuming part  of the contents of a bottle of ginger-beer 
which had been manufactured by the respondent, and nhich contained 
the decomposed remains of a snail. I t  was averred that  the bottle had 
been purchased for the appellant by a friend in  a cafe; that the bottle 
was made of dark opaque glass and that  the appellant had no reasoil to 
suspect that  it contained anything but pure ginger-beer; that the beer 
was poured into a tumbler arid that  the appellant drank some of the 
contents of the tumbler; that a friend was then proceeding to pour the 
remainder of the contents of the bottle illto the tumbler when a snail, 
which was in a state of decomposition, floated out of the bottle; that as 
a result of the nauseating sight of a snail in such circumstances and 
in consequence of the impurities in the ginger-beer which she had 
already consumed the appellant suffered from shock and severe gastro- 
enteritis. The  appellant further averred that  the ginger-beer had bee11 
manufactured by the respondent to be sold as a drink to the public 
(including the appellant) ; that  it  had been bottled and labelled by the 
defendant and sealed with a metal cap. The negligence of the respoildel~t 
was specifically set out. The  Lord Ordinary held that  the arerments 
disclosed a good cause of action, but the Second Division of the Court 
of Sessions dismissed the action, and an  appeal was taken. 

Five opinions were delivered in which the various aspects of the case 
mere considered and the judgment of the Second Division was reversed 
and that of the Lord Ordinary was restored. Special interest was at- 
tached to the subject, Lord Afkin observing, "I do not think a more 



important  problenl has  occupied your  Lordstiips ill yo11r judicial capac- 
ity." Tlie decision was rendered i n  1932. 

On the  one liand it  \!as said tha t  the  onlv safe rule  is to confi~lc the  
r ight  to recover to  those who enter into the  c.ontract, mlcl tha t  \illere the 
product of manufac tur r r s  is ~v idc ly  elistributed t l i rnugl imt the conntry 
"it would seem little short of outrageous to niakc tllem respolisible to 
melnbers of the  public f o r  the  condition of the contents of every bottle 
u l ~ i c l l  issues fro111 their  works." I t  waq argued tha t  if such rcspo~isibility 
3ttached to mnnufac tur r r s  t1ic.y might  he called 011 to mclct colai~ns of 
clanlages n l i i c l ~  they could ]lot possibly invrst igate  o r  ansner .  

T h e  approrcd  principle n-as thus  s tated by  Lovd Atkin: 'LAl 1nanuf:lc~- 
t u r w  puts  up a11 ar t ic le  of food in x container which he  k n o x s  will  
be opened by tlie actual  consumer. Tlicre can be 110 inipection by a n y  
purcliascr anel n o  rcasonablr prel iminary insprction hg t h e  consumel.. 
Seg l igen t l - ,  i n  t h e  course of preparat ion,  h e  allows tlic contents to  bcx 
misctl nit11 poison. I t  is said tha t  tlic l aw of England  and Scotlarid is  
that  tlic p o i s o ~ ~ r d  col iwmer 112s no rcmetlg against tlie I cgligel~t manu-  
facturer .  I f  this  u e r e  the  rcksult of t h e  authorities, I ~ilioultl col~sidcr  
the result a g rave  dt!fect i n  tlic law, and so colltrary tc priliciplt. t h a t  
I 4 o u l t l  l~cs i ta te  long hefor? follon i i ~ g  ally derision to tlmt cffcct w11icl1 
Iiad not the  authori ty  of this  I Ionsc.  I: noultl  poillt out  t h a t ,  i l k  the> 
assunlet1 s tate  of the  autlioritic,s, i ~ o t  only noultl  the col bniner 11nw ilo 

O ~ R C ,  for  ill tlic c i r c u m s t a ~ i c c ~  alleged tl~crcx would be 110 e\itlc~icae of 
~ ~ e g l i g e l ~ c e  against a n y  one otlicr t h a n  the  n ~ : r ~ ~ u f a c t u r c r ;  aid. except ill 
the casc of a consumer who was also a p ~ ~ r c l ~ a e e r ,  n o  c s ~ ~ t r a c t  a~rcl 110 

n a r r a l ~ t y  of fitness, a n d  i n  the  case of tlic purcliasc of a specific article 
~ ~ n d c r  i t s  patcnt  o r  t rade  name, which nliglit \\-ell be t h e  c a w  i n  tlir  
purc~hase of some articles of foot1 or  tlrink, I I O  I\ a r r a n t g  p r o t c d l ~ g  c \ ( w  
the ~ )u rc l i a se r - co~~s~~rnc r .~ '  

111 th i s  opinion reference is rnatle to the  " i l l l in l ina t i l~~;  jndgn~c.nt" of 
( 'art lozo, J., i n  Xcl 'herson  7>. BuicX. X o f o r  C'o., 917 AT Y., 3 S d .  Tlie 
defendant ill t h a t  casc was a m a ~ ~ n f n c t u r c r  of nutonlobili,s. I t  sold all 
autorriobile to  a retai l  dealer. Tl ie  retai l  tlcalrr sold it  to tlic p l a i ~ ~ t i f f .  
W h i l e  tlic plai~l t i f f  was i n  the  car ,  i t  suddcwly collapsrd, and  he \vas 
tlirown out nut1 injured.  I t  was lieltl t h a t  the dcfencl:r~~t owre1 to tlic 
plaintiff the  d u t y  of care a n d  vigilance. Tl ic  ma~lufac turc r ' s  l i a b i l i t ~  
fo r  ~ ~ e g l i g c ~ n c e ,  i t  was said, is not linlitcd i n  l)rillciple to poieol~s, cx- 
l)losives, and things of like nature,  to things nllicli i n  tlicil, ~ ~ o r m a l  oper:r- 
tion a rc  i rnp le rne~~ts  of destructiou ; a11(1 if the nature of :t th ing  is such 
that  i t  is reasorrahly certain to  place life and l imb i n  peril  \\-lien negli- 
pcntly made, it  is  then a th ing  of t l a ~ ~ g c r .  "If to the c lc~nent  of cla11gc.r 
tlicre is addcd knowledge tha t  the th ing  will be 11sed b j  persons other 
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tlian tlie purchaser, and used without new tests, then irrespective of 
contract, the manufacturer of this thing of danger is  uiltlcr a duty to 
make i t  carefully." 

I t  is upon this principle, by the decided weight of authority, that  
inanufacturers and bottlers of beverages are held to be liable to con- 
sumers who purchase from intermediate dealers for injury caused bj- 
the drinking of a beverage which was unfit for l iumai~ collsunlptioii 
because of negligelice on the par t  of the nianufacturer or bottler. 

Those u h o  nialiufacture or bottle beverages represented to be liarm- 
less aild rcfresliing are subject to the duty of using due care to see 
that ill tlie process of preparing the article for sale no noxious substai~ce 
sliall be niisctl nit11 tlie beverage. This is the prevailing doctrine. 
Accorclingly recovery against the manufacturer or bottler lias becn 
allolred for injury suffered by swallo~ving pieces of glass, a cigar stub, 
the remains of a decon~posed mouse, and other foreign substances negli- 
gently intermixed with the drink. W a t s o n  v.  Augus ia  Brezcing C'o., 
1 L. R. A. (3. S.), (Ga.) ,  1178; Jaclis071, Coca-C'ola Bottling Co. z.. 
Chapman,  64 So. (Miss.), 791; Coca-Cola Bottling Co. v. EarXsdale, 
88 So. ( A h . ) ,  36;  Boyd  v. C'oca-Cola Bott l ing Ta'orhs, 177 S .  TV. 
(Tenn.) ,  80;  Rozumai l s l~ i  v. Pl~iladelpliia Coca-Cola Bottling Co., 143 
At. (Pa . ) ,  700. 

This Court has 11nd occasion to maintain the priilciple as applicable 
to injury resulting from the sale of u~iwl~olesome food ( W a r d  v. S r a  
Food Co., I71  N. C., 33;  IIarpcr v. Uulloclc, 198 N. C., 145),  and from 
the explosioi~ of glass bottles containing coca-cola, pepsi-cola, or ginger 
ale charged with gas to a high degree of pressure. Dail v.  l'aylo?,, 151 
S. C., 285; Cashwell v. Bot t l ing Works ,  174 S. C., 321; Grant c .  
Bottling Co., 176 N. C., 256. 

I n  Broom v.  Bott l ing Co., 200 S. C., 5 5 ,  the plaintiff was a~varded 
damages for illjury caused by swallowing broken glass negligently left 
ill a bottle of coca-cola, the manufacturer being liable to the coil- 
sumer although between then1 there was no coi~tractual  relation; and 
the mere failure of the purchaser to make an examination of the con- 
tents before drinking from the bottle does not as a matter of law defeat 
his right of recovery. Atlanta Coca-Cola Bot f l ing  Co, v. Sinyard,  164 
S. E.  (Ga.), 231. 

I t  is t rue that the fact of illjury is not proof of negligence or pros- 
imate cause; but the e&Ie~ ice  offered on behalf of the plaintiff justifies 
the verdict, which ilicludes a findiiig of negligent failure of inspection, 
injury, proximate cause, and damages. There was therefore no error in 
the court's refusal to dismiss the action. 

Exception was taken to evidence tendii~g to show that  on several ocm- 
sions precediug the act complained of foreigu substances were found in 
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o t l m  bottles of coca-cola prepared by the  defendant ;  but  the  admissi- 
bility of th i s  evidence has  often been approved and  when properly 
guarded is  not to be  questioned. Dail I,). Taylor, sz<pra; Grant u. 
Boftling C'o., supra; Perry v. Bottling Co., 196 N .  C., 175; S. c., ibid., 
691. W e  have  examined a l l  t h e  exceptions and  find 

KO error .  

JIIIS. E. A. CLARK v. CLEVELAND DRUG COMPANY, ISCORPORATED. 

(Filed 10 May, 1033.) 

Regligence A c-Plaintiff's act  i n  stepping through door without stopping 
t o  look held contributory negligence as matter of law. 

Plaintiff entered defendant's drug store and asked to use a telephone. 
Defendant's clerk showed her into a rear room of the slore where there 
was a phone, turned on a small light and left her. There were two doors 
lending from the rear room, one to the front of the store and the other 
to tlle basement, and there was sufficient light for both to be visible, and 
plaintiff, after using tlle phone, sought to go back to  he front of the 
store, opened one of the doors, and without stopping to look, fell through 
to the basement, sustaining serious personal injury. Held ,  plaintiff was 
quilt) of ~Ontributorg negligence as a matter of law rendering it  imma- 
terial nl~ctller she n a s  an invitee o r  licensee or whethe; defendant was 
negligent in failing to ilistrurt her as  to the basement d?or, and defend- 
:lnt's motion as of nonsuit was properly alloned. 

APPEAL by plaintiff f r o m  Sink, J. ,  a t  J a n n a r y  Term, - 933, of MECK- 
LENBTRB. ,~ffirmed. 

T h e  plaintiff brought sui t  to recover damages f o r  personal i n j u r y  and  
alleged : 

3. T h a t  on or  about 5 September, 1930, t h e  plaintifl', while i n  t h e  
~ O T V ~  of Shelby, N o r t h  Carolina, went into the defendant's d r u g  store 
to make some small purchases, and  while in the  store iind before she 
11ad t ime to make  a purchase, asked one of t h e  defendant 's agents and  
employees, i n  the said d r u g  store, t o  be al lo3ed to use a telephone, and  
was given permission to d o  so ;  tha t  just as  she was i n  the  act  of using 
the  telephone on a counter i n  t h e  f ron t  p a r t  of the  stcre, one of the  
agents and  employees of the defendant, told the plaintiff t h a t  there was 
n telephone i n  t h e  r e a r  end of t h e  building, behind t h e  prescription 
case, which would be more pr ivate  and in r i t ed  her  i n  th,:x-e to  use t h a t  
telephone. 

4. T h a t  the  plaintiff thereupon followed the defendant's agent and  
rmployee into the  r e a r  p a r t  of the  d r u g  store, behind the prescription 
case where t h e  said agent tu rned  on a light over a lit t le table upon 
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which was a telephone and directed her to  use the said telephone, which 
she did;  that  immediately after using the telephone, the plaintiff at- 
tempted to leave the rear room of the drug store, and in doing so, opened 
a door which led into the basement, that  the door opened to the inside 
of the basement, and the   la in tiff stepped in and fell to the cement 
floor beneath, nine or ten feet, and was seriously and permanerltly in -  
jured, as hereinafter more particularly set out. 

5 .  That  the defendant was guilty of gross'negligence and carelessness, 
after having invited the plaintiff into the rear part  of the drug store, in 
failing to instruct her that  one of the doors leading out of the room 
opened into the basement; that  there was no sign a t  or on the door to 
warn that  i t  opened over a cavity beneath, and not having been in- 
structed, the plaintiff opened the door and made a step as if to leave the 
room and fell to the cement floor beneath, breaking her left shoulder 
and arm and injuring her back. 

6. Tha t  when the plaintiff finished using the telephone, as herein- 
before alleged, she attempted to leave the room; there were several doors 
leading out of the room, and the plaintiff, having received no instruc- 
tions as to which was the proper exit, opened the door opening into the 
basement, and as  hereinbefore alleged, took a step as the door opened, 
and fell into the basement, and was injured, as hereinbefore alleged. 

7. That  it was the duty of the defendant, after having invited the 
plaintiff into a dark room to  allow her to use one of its telephones, to 
give her instructions about the door which opened into the basement of 
the building; that  in failing to do this, the defendant was guilty of gross 
negligence, and on account of this negligence, the plaintiff opened the 
door leading into the basement and fell to the hard surface of the base- 
nlent floor and was seriously and permanently injured, as hereinbefore 
set out. 

The defendant filed an answer denying the material allegations of the 
complaint and pleaded the  plaintiff's negligence in bar of her recovery. 

At  the close of the plaintiff's evidence the court dismissed the actioii 
as in case of nonsuit and the plaintiff excepted and appealed. 

J .  D. illcCall and Ralph V .  Kidd for plaintiff. 
Tillett, Tillett & Kennedy for defendant. 

ADAMS, J. The appellant's brief is restricted to the question of the 
c!efendantls negligence. I t  was no doubt prepared on the theory that the 
plaintiff entered the drug store as a n  invitee to whom the defendant owed 
the duty to exercise reasonable care; and to sustain this position the 
plaintiff relies on the general principle that the owner or occupant of 
premises who invites others to go thereon owes to such persons a duty in 
the exercise of due care to have his premises in a reasonably safe condi- 
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tion and to give warning of latent or concealed perils. Ell 'ngton 2.. RicX~s. 
179 N. C., 656; Lea~>i s fe r  v. Piano Co., 185 S. C., 1.52. 

I t  is said in the bricf of tlic appellee tliat the court held there ~ v a s  
no evidence of negligence oil tlic part of thc tlcfentlant nliicli sliould bc 
suhnittcd to the jury-a conclusion v l ~ i c l ~  may l i a ~  e b3en reached on 
!lie principle that the plaintiff, if an invitec at tlic time slie entered 
the ?tore, assumed, wlien slie went into tlie l)rescription lepartment for 
the purpose of using a p r i r i t e  telephone, the character of a bare licensee, 
to nlloiil tlie defendant was not liable for pausiw neglige ice. Jfonroe 1 % .  

R. R., 151 AT. C., 374; Xoney 1%. Hole1 Co., 374 hi. C., 505; Brignzan 1'. 

('onslrurfion C'o., 192 N. C., 791. 
From tlie appellee's bricf we h i r e  tlir further inforniation tliat tlic 

tr ial  court lwltl that  tlie plaintiff, accordiiig to her o ~ u  te&non;v, 
prosirnntely caused or contributed to her injury by her o\vn negligence. 
I f  this is true, it  is immaterial whetlicr she waq nn in r i tw  or a liccnscc 
wl~eii upon the defendant's premises. 

The plaintiff related the circumstauces untler wliich s l ~ c  Tvas injured. 
T3y per&sion of the clerk she went back to tlw prescriptmn department 
through a little lattice way, and the clerk turned on the light. She used 
+lie telephone and wnlked directly out into the passage that led to the 
front of the building. 011 tlie direct examination she said : ((1 walked 
over to tlie door, which I judged I came out of, opciiecl the door and 
took a step into a dark abyss of a basement, total darkness." And on the 
r~oss-examination she said : "After I steppcd out of tliat lattice partition 
twelxe or fifteen feet across I opened a door that  led into the concrrte 
basement: tliat is. I walked twelve or fiftcen feet from the door that led 
out of the lattice work office arid walked straight ahead of me toward 
the front of the store. I did not notice a prescription tesk or couutcr 
tlicre, only tlie two doors before me ;  they were directly in front of 
me. and one led into the basement. I could not sav 11ow close tliose 
doors were together; they may have been fvur or five feet apart. I 
opened only one of tlie doors. I saw hot11 doors and t11.y were facing 
toward tlie front of tlie store and were on the same line nit11 each other. 
. . . I had no clia~ice to look after I opened the door; it led into the 
basement; i t  was total darkness and I lost my balance. I did not stop 
to look as I opened the door." 

The  plaintiff testified that  the space she cntcred after leaving the 
lattice partition was lighted sufficiently for her to see tlie two doors 
and that slie walked to the door which she judged she had come through, 
opened it, and without "stopping to look as she opened tlic door" plunged 
into "total darkness." I t  is perfectly obvious that her unfortunate iniury 

" " 

resulted directly from her want of judgment or her want of care. 
Judgment 

Affirmed. 



FAIIHELL 2.. THOMAS A X D  HOWARD CO. 

MRS. A. h1. E'ARRELL v. THOMAS AND HOWARD COhIPASY. 

(Filed 10 May, 1933.) 

1. Pleadings  D e-Upon demur re r  t h e  a l legat ions  of the complaint  a r e  
t a k e n  a s  t ime a n d  are t o  be  l iberally const rued.  

Upon a demurrer the allegations of the complaint and the reasonable 
inferences therefrom a l e  dceiued admitted. and the  demurrer \rill be 
c ~ ~ c r r n l e t l  if any  par t  of the complaiiit presents fac ts  sufficient to consti- 
tute n cnuse of artion or  such fncts can be reasonably inferred therefrom 
by a liberal construction with a r iew to substantial justice bctnccn thc 
parties. C. S., 535. 

2. Xegligence A c-Complaint liclcl t o  s t a t c  cause  of ac t ion  fo r  negligent 
i n j u r y  from unsa fe  condition of premikes. 

A complaint alleging in snbstance that  ltlaintiff \ ras  an  inritee on cle- 
fendant's premises, t ha t  the  steps leading from defendant's office were  in 
a n  unsafe condition to dcfcitdant's knowledge, and t h a t  defendant know- 
ingly failed to use clue enrc to 1)rovide reasonably safe steps, and tha t  
l~laintiff was  injured ns n prcisiiunte result thereof when she fell while 
nttem~)tini .  to lcare defciidilnt's office where she  had gone on business 
ns an  inritee, is  l~elt l  to suff ic ie~~t ly  allcge a cause of nvtion, ant1 dcfend- 
a i ~ t ' s  d e u ~ u r r e r  thereto was properly ol-rrrnletl. 

3. Negligence D a: Pleadiugs  D a- 
Contributory negli:,.c'nce is n mat ter  of defense and must be allcgetl 

and proven, C. S., 523, and i t  may not be taken n t l r ;~ i~ tage  c~f by tle- 
murrer,  and defendnnt's rcmedy to confine plaintiff to one of several 
;lets of negligence is Iry a1,lilication for n bill of pnr t icula~,s  and not by 
demurrer. 
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edge of t h e  steps wcre part icular ly badly won1 a ~ ~ d  I m e w n ,  and tha t  tlic 
mor ta r  joints between the bricks were uneven and l l iglw- t h a n  the  lex el 
of t h e  bricks, and  a t  the t ime  this  plaintiff fcll th~reupc ln  tlwy were i n  
a most dangerous and  unsafe condition. whir11 cont~i t ibl  was k r ~ o ~ r ~ ~  to - 
the  dcfendant o r  sl~oultl  have  been k n o ~ i n  by the exercise of r c a w ~ ~ a b l c  
care, a n d  t h a t  the main ta in ing  antl kecping of said steps i n  sue11 colitli- 
t ion f o r  t h e  use of i t s  customers, as  the plaintiff was a t  the time of 
receiving said injuries, was gross negligence ou the  p a r t  of the  clcfenda~lt, 
and t h a t  said negligence was the  direct and proximats  cause of t l ~ e  
injur ies  of t h e  plaintiff a s  heretofore set for th.  

7 .  T h a t  the  above described injur ies  received by this p l ~ i n t i f f  followcil 
a s  a tiirc.ct and  p r o x i i ~ ~ a t e  result of the  ~ ~ e g l i g e ~ i c - c  of the tlefcndant ill 
t h a t  said defendant k n o w i ~ ~ g l g ,  wi1full-y ant\ 11cgligent1;. failed to use 
clue care ill p r o v i d i ~ ~ g  its customers a d  o t l i c ~  i l ~ v i t e e ~ ,  and more c i l ~ c -  
r ia l ly  th i s  plaiiitiff, with rensoi~ably safe steps 1111011 nl i i t l l  to  enter a~rt l  
leave i ts  office, nhicl i  customers a r c  invited to  come t o  it., a laee of busi- 
ness, and  tha t  t h e  tlcfeutlant knew or  should 11ave B I I ~ W I ~  by the  e s c r c i v  
of reasonable care tha t  the said stcys n c r c  in  :r dangerous ant1 une:lfcl 
conditioil f o r  the use of i t s  customers and  other inritecs, and  furtlicsr 
tha t  the  defeiltl:l~it k ~ ~ o n i n g  the  d a ~ ~ g e r o u s  a d  uusafe co ~ d i t i o ~ l  of said 
steps negligently failed to war11 or  not i fy this pl:~intiff of tlle tlaiigerous 
ill1(1 unsafe col~tlitioll of sa id  stcl)s and tlie i m p e ~ ~ t l i i ~ g  t l ~ n g c r  of u s i ~ ~ g  
the  same. 

R. T h a t  by h a \  ing  received thc iiijurics ah01 c described, n l ~ i c l l  I\ a -  
tlie direct a n d  prosi inatc  result of the i~eg l igc~lcc  of tlltl tlc,fentlallt :\- 

liereinbefore set forth, tliis plaintiff has  been g r e i ~ t l y  dai i~rget l .  
T l ~ c  defendant demurred t o  the  complaint on t v  o grountls : 
1. T h e  coniplai i~t  does not s ta te  facts  sufficiei~t to constitute a. cau.c of 

action. 
2. Tl iat  thcre a r c  no facts  alleged i n  tllc compla i~ l t  \ , l ~ i c l i  fact*. lf 

true, constitute act ioi~able negligcwce as  the p r o s i n ~ a t e  ci nse of thc ill- 
j u r y  \vliich the  plaintiff alleges she m a y  11a1 c suffcretl. 

Tllc court orerruled the dcmurrc r  a n d  tlic tlcfc~ltlaiit exccptcrl nlrtl 
:~ppealetl. 

Scarborough cC. Boyd  a n d  Fred 11. l f a s f y  f o r  p l a ~ i r / i / j  
J a m e s  E.  G a y ,  Jr., antl J .  E'. E'lou9cm for t l c fe~r r lnn t .  

A D A ~ I ~ ,  J. T h e  demurrer  admi t s  a l l  tllr allog:~tions of the c o i ~ ~ l ~ l n i ~ i t  
a11t1 al l  i i i f e r c ~ ~ c c s  t h a t  m a y  rcwso~~ably  Iw tletlucc~l f rom it unt1c.r n 
li\)err,l construct io~i  uf i t s  terms. I I e i d r c n :  1 % .  l?. 12., 162 N. C'. ,  9 ; Dl c w c ~  
1 % .  TT'ynne, 15-1 iY, C., 46;. F o r  tlic purpose of a i ~ ~ r t a i l ~ i l l f ;  its ui~: i~l i i ig  
:111(i determining i ts  effrct a s  a pleading i ts  allegntioils will be liberally 
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co~istrued with a view to administering substantial justice betweell tlw 
parties. C. S., 53.3; Ra121; v. Duffy, 156 N. C., 83. I n  Rar t s f i e ld  2. .  

J:,s!jan, 1 7 7  S. C., 166. it was held that a complaint will be sustained 
as against a demurrr.r if any part  of i t  presents facts sufficient to consti- 
'ute a cause of action, or if facts sufficient for that  purpose can be ill- 
f twed by a liberal interpretation of the pleintiff's allegations. 

Tested by these principles the judgment overruling the deniurrw 
sllould be sustained. The material allegations are tha t  the plaintiff 
\ w i t  upon the premises of the defendant as an invitee; that  the steps 
lcading from tllc office to tlie sidewalk were in an unsafe condition; that 
the bricks in the steps mere badly worn and uneven, some of them made 
pirticularly dangerous by the holes in them; that  the mortar joints 
between tlie bricks were higher tliaii the level of the steps; that the 
clefel~dant knew that the entrance to the office was unsafe and dangerous 
to the defendant's customers and invitees; that the dcfendant knowingly, 
~~rxgligently, and wilfully failed to use due care in providing reasonably 
safe steps; that while 011 the steps and in the act of leaving the defend- 
illit's premises the plaintiff was thrown to the sidewalk and injured;  
that the llecl of lier shoe caught upon the steps m d  was pulled frorn her 
shoc; and that  the negligence of the defe~idant was the direct and 
proxinlate cause of the plaintiff's injury. 

The  defendant owed to the plaintiff as its invitee the duty to exercise 
ortliuary care for her safety iu going illto and retiring from the office. 
1:'ili)lqton c. Rich,&, 170 S. C., 686. Whether the plaintiff was negligent 
is a matter of defe~lse a d  must be set u p  in the answer and proved on 
tlic trial. C. S., 523. I f  the defendant claims the right to confine the 
l'laintif? to any one of the several acts of negligence set forth in tlie 
coiilplaint its remedy is not a demurrer but an  application for a bill 
of particulars. Bristol u. R. R., 175 N. C., 509. Judgment 

Affirmed. 

I-. B. HIGGINS v. CHIJISEY ROCK MOUNTAIN, INCORPORATED, L. B. 
JIORSE, W. H. BIGGS, K. S. TANNER, S. B. TANNER, JR. ,  S. E. 
I,;LJIOIIE, J. H. THOMAS, T. F. OATES, AND B. B. DOGGETT. 

(Filed 10 May, 1933.) 

E\ccution J c-Funds paid to liquidator pursuant to  criminal action 
held not subject to supplenlental proceedings by civil judgment credi- 
tor. 

Execution on a judgment against defendants was returned unsatisfied 
and plaintiff instituted supplemental proceedings. Plaintiff levied on 
certain funds in the hands of the liquidator of an insolvent l ~ n n k  and 
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obtained an order restraining the liquidator from disposing of the fhiids. 
The trial court found that tlie funds levied upon were pxid into the hands 
of the liquidator by persons other than tlic defendanis and were paid 
to him for distributioil to the clepositors and creditors of the bank pur- 
suant to the terms and conditions suggested by tlie court for the disposi- 
tion of criminal actions against defendants for viulation of tlie banking 
laws. Upon the facts found the trial court adjud<ecl tlmt the funds were 
not subject to any lien by reason of the levy and that tlie restraining 
order be dissolved. HeTd, tlic facts found support the older, i t  ap&learii~y 
that tlie liquidator had no funds in his liands belonging to defendants 
ancl was not indebted to them, ancl an est~eption to tlic order cannot be 
sustained, there being no exception to thc findings of fnct. 

1 1 ~ ' ~ ~ ~ ~  by plaintiff f rom l l a r c l i ~ z g ,  R e s i d e n t  J u d g e  of t h e  Fourteent l l  
Jud ic ia l  District,  a t  Cliamhcrs, i l l  the  city of C'harlottc, oil 28 October, 
1938. ,Iffirmetl. 

F r o m  a n  order made oil d d  October, 1033, ill a supplcmentnl proceetl- 
ing  in  execution i~ i s t i tu ted  by the plai l~t i f f  ill the nbore elltitled actioil, 
c h y i i r g  his  motioi: t h a t  certain funds  i n  tlics liantls of the rcspo~itlcnt bcl 
applied to the paymeilt of tlic judgnielit ill tlic o c t i o ~ ~ .  the plaintiff ap- 
1)ealecl to the Supreme Court .  

C o x ~ o ~ ,  J. At  J a n u a r y  S p w i a l  Term,  1!),10, of tlie Supcrior  Court 
of 3lecklenburg Couiity, the  plai i~t i f f  recorerctl a jut lgmcl~t  against the  
defc~idai i ts  ill this action for  tlie suiu of $2!),079.50. nit11 i l~ te rcs t  f r o i ~ i  
9 J m u a r y ,  1928, a ~ i d  for  the  costs of the actiou. l'lii: juJgment  \\:I* 

J u l y  docketed ill the  office of the  clerk of said court T i i e r e a f t t ~  21 

t ranscript  of said j u d g ~ i ~ e i i t  ~ v a s  duly tloclwtctl i l l  tlic' officc~ of tlic clerk 
uf t h e  Superior  C'ourt of Ruther ford  C o u ~ ~ t y ,  ill which county the tle- 
fentlaiits, S. E. Elmore.  I<. S. T a ~ m c r ,  T. F. Oatcs and 13. B. Iloggrtt  
reside. Executioiis n ere duly issued on said juclgi~iciit an(  directed to tlic 
hllerifh of X c c k l e l ~ b u r g  autl Ruther ford  counties. T h e w  m y u t i o u s  u c ~ c  
l ~ t u r i l e t l  ~ v l i o l l ~ .  uiisntisficd. S o  payriients 1i:1\ e bcc11 m a  Ic 011 tlic juilp- 
I I I C ~ I ~ ,  by the dcfeildants or by either of tlle~ii.  

On  or  about 88  ,\pril, 1931, tlie 1)laiiitiff instituted I supplen~ei i ta l  
proccetli~lg ill execut io~i  i u  tlie actloll, and  l)ioc.nred ;I I I  order f rom t11c 
rc.;idcilt judge of tlie Four tee i~ t l i  Jud ic ia l  1)istrict fo: tlw e s a m i ~ l a t i o ~ l  
of the dcfc~i t l a~ i t s  allti otlicr lwrsoils as  to property o\\nctl by tlic tlr- 
f e n t l n ~ ~ t s  and eacli of 11ieii1, nl i ich was applirahle to the )ngnlc,lit of tlic 
, l u t l g i i ~ u t .  T h i s  c x i ~ m i ~ i n t ~ o ~ i  n a s  lint1 bcforc o wfc rcc a l ) l )o i i~ t ,d  by tlio 
~ u d g e  i n  Rutlierford C o u i ~ t y .  O n  1 8  X a y ,  1031, p l i~ i l~ t i f f  causetl i ~ o t i w  
to be served oil Jol111 I). Gigg*, liquiclatiiig agelit of t l ~ e  R u t l ~ e r f o r ( l  
C'ouutg Bnirk a11d Tru.t C o m p n i ~ ~  and of tllc F;rrmcrs railli and Tru*t  



S. C.] S I ' R I S G  TERN, 1933. 633 

( 'ompany, by the  sheriff of Ruther ford  County, tha t  said sheriff' liatl 
icvirtl, and  did 1,- saitl 11otice levy, upon certain funds  i n  his  l~mitls,  
\vl~icli had  beell paid to h im by the  Honorable H. Hoyle Sink,  olle of 
t l ~ c  judges of tllc S u p r r i o r  Courts  of this  State, f o r  the bendi t  of the  
t lcfc~ldal~ts ,  K. S. Tallner, S. E. Ehnorc,  and B. U. Doggett. Eotli thc 
Rl~t l icrford County Rallk a ~ i t l  T r u s t  C o m p a ~ l y  ant1 the F a r m e r s  13a11k 
:llitl Trus t  (1onipa11y arc' I I O W  i~ i so l ren t  bankilig corpoi-atiolis orgatiizetl 
ulitlc r t l ~ r  laws of this Stato,  autl a re  be i i~g  1iquitl:ltcd by J o h n  D. I3igg.s 
:IS liquit1:ltillg ? g w t ,  1111i1or the supervis io~i  ant1 orders of G u ~ I I ( , ~  1'. 
IIootl, C'oniniissio~~er of 13a11ks of S o r t h  Caro l i~ ia .  

0 1 1  thc fiicts f o u ~ ~ t l  by J u d g e  Hard ing ,  r rs idrnt  judge of the Four -  
tctx~~tll  Jud ic ia l  Distrirt:  a t  his  Cliambcrs in  the city of Cl~arlot tc ,  wit11 
i ~ s p e r t  to tllc funds  i l l  tlw llal~tls of J o l m  D. Biggs, liquiclati~lg agent,  i t  
\\.:is co~lsitlcred, o r t l c i ~ d  :111t1 adjudged that  said fu~i t ls ,  now 011 clcposit 
with t h e  I- l~iol i  Trus t  C o n ~ p a ~ l y  subject to the orders of Gurney  1'. Hood, 
( 'omniiss io~lcr  of I h ~ ~ k s ,  a r e  not subject to ally lien by reason of the levy 
liiatlc by tlie shcriff of I i u t l ~ c r f o r d  C'ouilty. I t  Ivas fur t l ier  ordered that  . . 
the r e s t r a ~ l ~ l ~ i g  order i s s u ~ t l  ill tlw s ~ p p l ~ i ~ e ~ i t a l  proc~ledillg i n  c x e ~ u t i o ~ ~  
bt, :111tl tllc same \\.:IS dissolvcvl. E'roni this ortlcr, the plaii~tiff '  appcalctl 
to this Court .  

I t  i l p p ~ a r s  f r o m  the facts  found by Jutlge H a r t l i l ~ g  aild set out iri his 
order tlixt thc fulltls I I O W  ill the 1i:uids of J o h u  1). Biggs, l i q u i t l a t i ~ ~ g  
agcut, aliti subject tu tlic orders of Gurl i ry 1'. Hood, Colnn i i s s io~~er  of 
I1:1~1k,i, : ~ ~ ~ i o u l ~ t i l ~ g .  to $49,iil4.68 and $7,500, were paid to said liquitlatiug 
a p c ~ ~ t  Iry Jut lgc S ink  011 1 5  llq, 1031, fo r  distribution by said liqui- 
t!atiug agtwt as assets of tlic insolvent ballking corporatioils I I O W  being 
liquitlatetl by l i i i~l ,  U I L ~ C ~  the orders of tllc Commissioller of 13a11lrs of 
rliis S t : ~ t c ;  that  saitl fuiicls \\.ere dcpositetl wit11 Jut lgc S ink  by \ - :~r iow 
1)crsolls o t l ~ e r  tliali the clefe~lclallts ill this action, ill c o ~ n p l i i ~ l ~ c c  wit11 
terms slid c o ~ l d i t i o ~ l s  suggested by Jutlgc S i u k  for  tlic t1isl)osition of 
c*crt:~ill cr i i~l i l la l  actious trictl bcfore J u d g e  S ink  a t  F e b r u a r y  Special 
'I'crm, 1931, of the Superior  Cour t  of Hutherford C o u ~ l t y ;  tha t  tlics 
t lcfc~lda~lts ,  I<. S. Tai i l~cr ,  S .  3:. Elinore and J. F. Oates ~ v c r e  convictctl 
:111cl tlie tlcfcutlant, B .  13. Iloggett, eiiterctl a plea of nolo coutc1it1m.e ill 
.*~~i t l  nrtiolls; tliat the tl(~frlidallts ill said ar t ions were chargctl with 
;.iolatiolis of C'. S., dd4(g)  ; and  that  upon the deposit of said f u i ~ d s  
wit11 Jutlge S i ~ l k ,  the presitlii~g judge a t  saitl trials,  judgmcnt a g a i ~ ~ s t  
c,arll of tlic dcfcntlants \vas s ~ q e l l d e d  upon the  p a y r i ~ e ~ i t  of the costs. 
'I'll(. fulitle werc l)aicl to .Jollli D. Biggs, l i q u i t l a t i ~ ~ g  agelit lirior to t11c 
tlilte o ~ i  ~vliicll l~o t ice  of the levy 011 said fuilds was s e r ~ e t l  by the sheriff 
of l iut l ierford County oli said l iqui t la t i~ig agent. T h e  said fulltls werc 
i.irci\-c~tl a ~ l d  a r e  Ilow Ilt~ltl by Jolnl  D. Biggs, liquidating a g e l ~ t  ill t rust  
for  tlic clci,ositors of the i l ~ s o l v e ~ ~ t  b a l ~ k i ~ ~ g  corporatiol~e, a l ~ t l  ]lot for  tlie 
tlefclitlants ill tliib :~c t io~l ,  o r  eitlier of the l~ i .  



T h e  plnintifl  did not csccpt to  the findings of fact  by J u d g e  Httrding. 
Hr excepted only to  tli(x ordcr, and  judgment. T h i s  e:ception was not 
~ve11 tnlicn. T h e  ordcr is snp l~or tcd  hy t l ~ c  findings cf fact.  T h e  re- 
s l~o~ide l l t s  ha \  c 110 property i n  tlleir possession bcloligilg to the  tlcfcnd- 
:ints. T h y  a r c  no t  indebted to the  defendants. T h e  tlcfent1:ints h a \ c  
110 right,  t i t lc o r  intercst i n  or to  tlic funds  in  the  1i:lids and  subject 
to  tlie orders of the respondents. Tlic order restraining t h e  defeuclant.; 
fro111 dlsl)osing of said funds  was properly d i w o l ~ ~ d .  'I'11~re is no crrur  
in  the order. I t  i s  

\ffirmctl. 

11. C. CARWES v. CARRIE NAIE CAIiNES. 

(Filed 10 May, 1933.) 

1. 1)ivorcc A e ;  I) b: Appeal and Ewor E 11- 

Only tllc party injured is cntitlecl to divorce ( I  ?no~i,ci  ct tlioro, C. S., 
1660, and the pleadings must IM nccoml)ailied by the jurisdictional nffi- 
dnrit ,  C. S., 16G1, but the questions are not ljrese~~tcrl on this alrlreal. 
only the rccorcl proper llnriilg bcC11 sent up and the verdict not beil~g 
nssnilcd. 

3. 1)ivorcc E a-Wife is not entitled to alimony upon clirorrc a mensa 
wlicw. verdict establislws that she was at fanlt. 

('ivil actiou by l~usbnntl  f o r  tlivorcc a r i i z c u l o  011 g rou l~ t l  of xifc'h 
:tllogetl ndultcry. I>c,~lial by tllc wife :111(1 rross- : i r t io~~ for d i ~ - o ~ w  (I  ? ~ i ' i ~ . v ( i  

raf f1coi.o becaausc. of such :rllegctl ilitlignities a s  to r e ~ l d e r  llcr contlitio~i 
i ~ ~ t o l o r : ~ b l r  :r11t1 l i f r  h1rdomo111(~. &y)ly liy tlie I ~ u s l ~ i n ( ~  (1c11yi11g allcgii- 
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"3. Did the defendant, Carrie Maie Carnes, commit adultery as al- 
leged in the complaint ? Answer : KO. 
"4. Did the plaintiff, M. C. Carnes, offer such indignities to the per- 

son of the defendant, Carrie Maie Carnes, as  to render her condition 
intolerable arid life burdensome, as alleged in the answer? Answer : yes. 

"5. Did the defendant, Carrie Maie Carries, offer such iridigrlities to 
the person of the plaintiff, M. C. Carnes, as to render his condition ill- 
tolerable and life burdensome, as alleged in the reply? Silswer : Yes." 

Judgment on the verdict granting each a divorce a m e m a  et  f h o m  
and awarding the defendant alimony and counsel fees. The  plaintiff 
appeals from that  portion of the judgment which awards to the defellti- 
ant alimony pendente  l i te  and counsel fees. 

D. E m e r s o n  Scarborouglz for  p la in t i f f .  
F r e d  1Y. B y n u m  a n d  J o h n s o n  & Johnso7z for d e f e n d a n t .  

STACY, C. J. Kothing but the record proper-summons, pleadilrgs, 
verdict and judgment-has been sent up  as the case on appeal. I t  con- 
tains none of the evidence or the charge of the court. Hence, tlie anomaly 
of the judgment granting a divorce a m e n s a  e t  f h o r o  to both parties at 
the same time, is not before us for consideration. Only the party in- 
jured is entitled to a divorce from bed and board under C. s., 1660. 
S a n d e r s o n  2.. Sanderson ,  178 N.  C., 339, 100 S. E., 590. Sec, dso,  
Reeues  v. Reeces, 203 K .  C., 792. Evidently, tlie jury took the view tliat 
both parties had been injured. 

I t  may be doubted whether the plaintiff's ('reply" is sufficient to war- 
rant  a decree ill his favor. J l a r t i n  @. J f a r f i n ,  130 S. C., 27, 40 S .  E., 
822. I t  is not accompanied by the jurisdictioiial affida~ it as required 
by C. S., 1661. S i c h o l s  v. S ~ c h o l s ,  128 S. C., 108, 38 S. E., 296. But 
as stated above, l~otlling is questioned except the order grailting thp u ifc 
iilimony pendentt! l i ie  and coullsel fees. The  verdict is not assailed. 

111 ail action by a wife agaiilst her husband for divorce froin bet1 a~lt l  
board, she must not only set out with particularity the acts of cruelty 
oil the part  of the husbalid upon which she relies, but shc is also requiretl 
to aver, and coiisequently to pro1 e, that  such acts were without atlequatc. 
11ro~ocatioi1 on her part. D o w d y  v. D o u d y ,  154 S.  C., 556, 70 S. E., 
017; X n r t i n  r .  J a r t i n ,  s u p r a ;  O'C1onnor 2'. O'Connor ,  100 X. C., 139, 
13 S. E., 887; J a c k s o n  v. Jackson ,  105 N. C., 433, 11 S. E., 173; 11'111fe 
c. I l 'h i te ,  84 S. C., 340. 

-1s loiig as the fifth iwue stands uiidisturbed, it would seem tliat tlic 
tlefelitla~lt is ilot entitled to the relief demanded by her, certainly ]lot  

to allowance for alimony and counsel fees. I h w d y  c. D o w d y ,  suplrr. 
Error .  



STATE v. CLARENCE A. SMITH. 

(Filed 10 May, 1933.) 

Iudictment E c-Proof of guilt of crime other than the one charged held 
crroncously admitted, entitling defendant to new trial. 

Wlierc the indictment charges the defendant with breaking and enter- 
ing n certain store in a specified county and stealing; certain 1)roperty 
tl~erclfrom and wit11 rewiving stolen property, evidenw of breaking ant1 
cwtc~ring anotl~er store in another county is incoinpetrnt C Y C ~  up011 the 
c.11nrge of receiving, uince the rrceivii~g count applied t ?  property alleged 
to 11irve bccn stolcn from the store specified in the indictment, thc trsti- 
111011y not coming within any of the escel?tions to the a l e  that evidence 
of guilt of :I t l i~tinct : ~ n d  substantive offenw ic innt1micr;ible t o  plm-r 
allother ant1 independent (.rime. 

( ' i t ~ a r r s a ~  AC'TIOS, before S f a d , ,  J., a t  October Term,  1932, of FORSPTH. 
Tlie clefcndailt and  a~rot l ier  were indicted upon  tlirce counts. T h e  

first count charged tliat on 31 Ju ly ,  1932, the drfendants  did break and 
( ' I I ~ C ~  a cer tain s tore house of S. E. H a u s c r  and  Company and did steal, 
::1kc and  car ry  away  certain personal property.  T h e  second couut 
c~liir~gccl stcalilig and t ransportat ion of certain articles f r o m  said store, 
(wrsisting of c i g a r e t t ~ ~ ,  smoking tobacco, dresses, etc. T h e  third count 
W:IQ fo r  recciviirg tllc said goods a n d  chattels of S. E. Hausor autl 
Conil~any.  

Tlic c~vitlcncc tm~clctl to P ~ I O T V  tha t  the store house of ICauerr a d  Com- 
11a11y. was broken illto :111tl ccrtc~iii cigarettes, snuff, tchacco ant1 shoes 
11ad been takcn, antl tlint tlie store of t h e  drfcndant  Smit l i  was searched 
:rttcl w r t a i n  siluff, cigawttcs, a d  cliewing tobacco wcre found i n  his  
.itow. Tlie labels Jrerc tor11 off sonlc of tlicse boxes : i d  cartons, m ~ d  
tlw bra~i t l s  of snuff, cigarettes, ctc., c o r r c s p o ~ ~ d e d  with braucls n ~ l s s i ~ t g  
fro111 tlie I Iauscr  stores. T h e  d c f c n d a ~ ~ t  Sinitli  made 110 ohjcct io~i  to tlw 
sr:rrcl~. T h e  c~ itlence f u r t h e r  tended to sliow tliat tl-ic~ tlcfentlnnt sold 
tobacco antl cigarettes ill his place of bnsincss and  was pe~lcral ly  co11- 
4tlerctl as  a wholesale tobacco dealcr. 

, , I11c1.c XIS a verdict of gui l ty  as  to b o t l ~  d e f c l ~ t l a ~ ~ t s .  S m i t h  was 
. i c ~ ~ t c ~ ~ c c t l  to  the S t a t e  prison for  not lcss tlian three nor more t h u  five 
y ; ~ r s ,  f r o m  ~rl i ic l i  judgment lie appealed. 

I31toau~:s, J. Tlie S tn tc  iiitroduced evidence t h a t  a store ow~lcd  by 
P. E. IInuser  and  C o n i p a ~ ~ y  a t  King,  ill S w r y  County, liatl becli brokcn 
illto, and certnin tobacco, cigarettes, etc., h a d  been stolen tlicrefroin. 



T h e  defendaiit objcctetl to al l  of this testimony because the bill of iir- 
tlictnlent charged the breaking alltl enter ing of the store of H a u s e r  
Brothers  i n  Forsytll  County, and stealing, t ra~is l)or t i l rg  and recc i \ i~ ig  
otolcii goods tllercfrolu. Evidence of the cr ime i n  S u r r y  C o u i ~ t y  \ \ a -  
n])parcntly a ( h i t t ( ' d  11po1i the thcory tha t  it  n a s  conipctc~rt npo11 tllcx 
r o u ~ i t  f o r  receiving stolen goods. Tlie p c r t i i ~ e ~ ~ t  rule  of co1npete1ic.y 
tleclared and atlherctl to  i n  this  S t a t e  is t h a t :  "Eritlence of a clistiiwt, 
>ubstantivc offeuse cannot be admit ted i n  support  of anotllcr offeliw. a z  
:I milera1 rule. . . . I t  is  when the  trailsactioils a re  so coilnectetl or " 
co~~tempora l ieous  as  to  f o r m  a continuing actioli tha t  evidence of t l ~ e  
collateral offense ni l1  be heard to proye the iiitellt of the  offense cllargcd. 
I t  is undoubtedly tlie geilcral rule  of law tha t  cvidei~ce of a distinct 
-ubstalitivc offelise is ii~adniissible to  p r o w  auotlier a d  intlependclit 
crime, the two being ~ 1 ~ 0 1 1 ~ -  discoliilected and in 110 n a y  related to  each 
otlier. S. c .  G ' i d ~ a t , ~ ,  121 N. C., 523, 28 S. E., 537;  Y. v. Dail ,  101 
S. C., 231, 131  S. E., 573; S. v. Deadmon, 195 S. C., 703, 143 S. E., 
314. There  a re  ccrtaill escept ioi~s to  the gelleral rulc. I Ionevcr ,  tlie 
t e s t i n l o ~ ~ v  assailed ill this casc cal i i~ot  be ciassified withi11 m i r  of said 
cwxptions. S o r  v a s  the eridence competent up011 the  count fo r  re- 
ceiving. Tlie recei \ ing count applied to persolla1 property  stole^^ or 
alleged to be stolen f r o m  the  H a u s e r  store ill E'orsyth C o u ~ i t y .  

There  a re  nlany other exceptioi~s i n  t h e  record, but it  is tlecmctl 111- 
;~clvisable to discuss tllenl fo r  the reason tha t  the  c le fe~~t lx~l t  is c~ititlctl  
to a liew t r i a l  fo r  the  e r ror  suggested. 

New trial.  
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its pnymcnt. Plaintiff and her husband also signed nu estoppel certificate 
stating tlint i t  wns to 11e esl~ibitcd to prospective ~)urcl~nsers of tlie note 
;~ntl 'ertifyiny that there were no defenses arailable to the payees against 
t l~e  1,:~ylilcut of t l ~ c  note. The mortgage, altliougll registered and regular 
1111 its face, was void bcause not psopcrly acknowledged : I fc ld ,  since a 
111:lrricil n-omnn 11:~s the power to col~tract under our present law, she c:lli 
be licltl liable in equity for the return of the l o n ~ i ,  :lnd although equity 
\rill not compel the nclrnowledgment of the mortgage, it will declare the 
;tmoulit 1xlitl to her anitl used by her in the payment of the 1)urchase 11rice 
:in equitilblc lien on t l~c  lnnd prior to n rnlid but subsecluently esecuted 
~nortgngc. 

APPEAL by plaintiff froiii I I i / / ,  Special Judge, a t  Septenlber Tcrm, 
1991, of STAKLY. 

The plaintiff iiistitutecl this action to restrain the salt: of real prop- 
erty described ill a deed of trust which she and her li~urband escmtetl 
and tlcliwrect to the First  National Bank of Durham. 

Tlie case was llearti upon the followir~g agreed stateinel t of facts: 
1. That  on or about 1 June,  1928, tlie plaintiff, F a y  E'oyett, together 

wit11 her husband, J. 31. Boyett, applied to the Home Mortgage Com- 
pall?- for a loaii of a certain sum of money, and the said F a y  Boyett and 
liusbniid agreed to pledge as security for such loan a tract of land 
located ill Staiily County, North Carolina, and wliich is ,he same prop- 
erty as described in paragraph two of plaintiff's complaint; a copy of 
said applicntioii is liereto attached and made a part  of this record. 

2 .  That the said F a y  Boyett, together with her h u ~ b a n d ,  J. &I. 
Boy~t t ,  d iJ  on or about 3 September, 1928, execute and deliver a deed 
cf trust to the First  Kational Bank of Durham, N. C., trustee, which 
said deed of trust was thereafter recorded in deed of trust Book No. 
105, a t  page 86 of the office of the register of deeds for f;tanly County, 
S. C. ;  a copy of said instrumelit is hereto attaclied and made a part  of 
this findings of fact. 

3. That  the said F a y  Boyett did not appear before a notary public 
and make acknowledgment of the execution of said deed of trust separate 
and apart  from her husband as required by the statute, a i d  neither was 
licr private esainiiiation taken touching lier voluntary ese~:ution of same 
ns required by the statute. 

4. That  the said F a y  Boyett, admitted in  open court, in the presence 
of licr husband, J. 11. Boyett, that she did sign the instrument freely 
and voluntarily, and for the purposes as therein expressed. 

3. That  on or about 3 September, 1928, F a y  Boyett and her husband, 
J .  31. Bogett, signed a receipt for $3,500, a copy of whiz11 is attached 
hereto and made a par t  of this record. 

G .  That  on or about 3 September, 1028, F a y  Boyett anc J. M. Boyett 
~~lltloreed a draft  payable to thenlsel~es and Brown and. Sykes, attorneys, 
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in the sum of $3,500, same being drawn on the Home Xortgage Com- 
paiiy of I>urliani, S. C., a copy of which is attached hereto and made 
a part of this record. 

7 .  That  on or about 3 September, 1928, F a y  Boyett and J, AI. Boyett 
signed and tlelivered an  estoppel certificate, a copy of which is hereto 
nttached and made a part  of this record. 

8. Tliat F a y  Boyett and J. N. Boyett executed notes aggregating tlie 
sun1 of $3,500, and as referred to in the abow set forth deed of trust, 
payable to bearer, and due on or before t w e l ~ e  and one-half years after 
date. 

9. Tliat on or before 3 September, 1928, the p o p e r t y  described in 
paragraph t n o  of plaintiff's coinplaiiit was owned by, and in the posses- 
sion of R. L. Eronn,  a citizen and resiclent of Albemarle, S. C'., and 
n-lien the proceeds of the $3,500 loan a b o ~ e  referred to were paid by the 
Home Mortgage Company to  the borrowers, i t  was in  turn  and on the 
same date paid to R. L. Brown as par t  of the purchase price of the real 
estate described in paragraph two of plaintiff's complaint, except so 
much thereof as was used ill payment of fees and expenses of obtaining 
taid loan. 

10. That  tlie deed for the property described in paragraph two of the 
complai~it was filed for record in the office of the register of deeds for 
Stanly Coniity on 4 September, 1928, from R. L. Brown and wife, to 
F a y  Boyett, this being the same date on which the deed of trust to 
First  Satioi ial  Bank of Durham, S. C., trustee, mas also filed. 

11. That  on 4 September, 1928, F a y  Boyett, together with her lius- 
band, J. 31. Boyett, executed and delivered to G. Hobart  Xorton, as 
trustee, with R. L. Brown ns beneficiary, a second mortgage or deed of 
trust, securing the principal sum of $3,000, and pledged as security 
therefor the property described in  paragraph two of plaintiff's coin- 
plaint, which said deed of trust appears of record in Book of Slortgages 
F o .  89, a t  page 138, and said deed of trust recites that  it is given subject 
to tlie mortgage of $3,300 to tlie First  Sa t ional  Bank of Durham, S. C., 
as trustee; said second deed of trust or mortgage was not signed before a 
liotary public, and private exanlinatioil of F a y  Boyett was not taken as 
i.equired by lan-. 

12.  That  on or about 1 January, 1939, F a y  Boyett, together with her 
husband, J. 11. Boyett, executed and delirered to Lee N. Boyett a deed 
of couveyance covering the said property described in paragrapli t ~ v o  of 
the complaint, xhich  said deed is regular on its face and is  of record in 
the office of the register of deeds of Stanly County in  Book 85, page 71. 
Tliat said deed was not acknowledged before a notary public, and private 
examinatioii of F a y  Boyett taken as required by law. 
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13. That  on or ahout 21  Alugust, 1921, wid plaintiff. F a y  Boyctt, to- 
ycthrr with her l i u ~ b a ~ i d ,  J. 31. I3ogctt, c ~ x c c ~ ~ t c ~ l  an(l clcli~rrctl to 
G. 1). I3. I tcy~~olt ls ,  a ccrtaili deed of trust securi~ig :LII  in(1rbtednvs of 
%l .OOO,  and plrdgccl as security tlier(,for tlie t ra r t  of 1;rlitl descrihrtl ill 
paragrapli t n o  of plaintiff's coniplairit, x l ~ i c h  said tlc tl of tru\ t  is 
regular 011 it.< face, and ii of record ill the oficr of tllo rcgistcr of dcwls 
of S tn~ l ly  Couiity in Book 119, page 69 ; that the s:lri~c 71 a, c!ulj tlclr~lon 1- 
c.cig(~1 by Mrs. F a 7  I3oyc.tt lwforc~ a ~ ~ o t : r r y  l~ublic, 1,nl:i 1.;. S l l t i ~ c ~ ,  : I I I ( ~  

llcr p i r a t e  cxamirintioil takc~i,  in compliance with t l ~ c  >t:i tn t t .  
14. Tha t  tliereaftrr the plaintiff, P a y  Boycjtt, 111:111(~ cell t:ain l ~ : ~ y m ~ ~ ~ l t ~  

to the Horilc Jlortgagr ('ompn~lg oil qaitl intlt~l)tctl~~c .., 01 i c l t ~ ~ ~ ~ - c  tl hy t110 
abow rc,fcrrctl to promia~ory i lo te~,  hut that thcrc. i -  I I O  I tlnc t l i o r c ~ ~ i ~  
ailtl 1i1iic.h rclnniils u~ l l~ i i c l .  tlic a ~ l i o u ~ l t  of t l i i ~ ~  tliou\n1111 111:it3 liuiidr(vl 
forty-selcn :d 84/100 dollars ($3,94'i.S4), \\it11 interest t l lcwoi~ from 
1.5 &y, 1033, a t  the rate of 6 per ccut per an~ ium.  

1.5. That  the plaintiff, F a y  Boycit, had some time prio - to :1 Septc111- 
her, 1928, delivered to her l iusha~~tl ,  J .  ,\I. 730-ett, tilt. .uni of $1.>00 
wit11 wliicli to purcliase n home for h ~ r ,  t l i ~ r e  h i r ig  110 CI itlcnce, llov c x r ,  
that this $1,500 n a s  u w l  ill the ~~urcliascl price, of tlln property in 
question. 

16. Tl121t the Fidelity B a l ~ k  aild Trust  Coriiptniy as successor truster, 
i.; I I ~ T  tlic ouner and the holder of the notcs exccutetl ulid clell~ erctl, 
payable to bearer, by F a y  Boyett and J. 31. Boyett. 

17. It is agreed bctwccn the parties that  copies of the ts:llilits m:Lr he 
at tacl~ed to tliis judgment and become a part  thereof, n ~ ~ c l  tlic origilials 
are allowed to be wi thdra \~n.  

Upon the forc~goirig facts the court re~itleretl the fo l lo~r i~ ig  jucigment : 
It is tlwrefore orclercd, adjudged and dccreed, that the land togetlier 

v i t h  the improveriients located tliereorl, arid nhich are described ill 
paragraph one of the plaintiff's complaint, and also cle..cribecl ill the 
deed of trust to First  Xat io~ia l  13arik of Durham, N. C'., as trwtee, be, 
and the same arc  llerchy impressed nit11 a trust for t l ~ e  btmefit of the 
holder of the notes executed by F a y  Boyett and J. 32. I k y t t ,  and 71 hiell 
are referred to in tliat deed of trust to First  Xational Bai~l; of Durham, 
x. C., as trustee, and nhich are of record in the oflice of the register 
of deeds of Stanly Cou~i ty  in Book 10.5, a t  page 86, to the cstent of the 
I~a la l~cc  of the indebtedness remairiing unpaid on .;aid 11ote4, together 
with i ~ i t e r ~ s t  t l~ereon;  and that said indebtedness to the ali~oulit of three 
thoustt~id nine liuntlretl forty-sew11 and 84,400 tlollars (Y3 947.84), n it11 
intercst tliereori from 1 5  May, 1932, aai is evidenced hy .i\itl notcs a~i t l  
clcctl of trust, attaclied to and becarne impressed upoll silid la~icl, a1111 
lwcanir a lirn tliereo~i as of t h r  date of 3 Srptembrr, l!)2q, nlld is :L 
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prior lie11 thereon to all subsequent liens, deeds or deeds of trust, and 
is a prior lien to the right, title and interest of any and all other parties 
to this action. 

I t  is f u ~ l l c r  ordcreci a i ~ d  adjudged that the holders of said notes 
dcscribctl ill said cleed of trust are entitled to have said laud sold for 
t l ~ e  1)urposc of sari-fyiug the b:llancc remailling due tliereo~i, aiid for 
that p u r l m e  TT. S. Bry;lnt is hercby appointed colnmissioncr of the 
court, anti is authorized, directed and empo~vered to make said sale at  
tllcl court1icm.e door i l l  ,Ubeiilarle, after due advertisement as requ~retl  
1,- law, ant1 report his proceedings to the court for the furtlier orders of 
tlic court. ,hcl  up011 t l ~ e  cor~firniation of saicl sale that  tllr proceeds 
derived therefrom be applied as follows : 

1. To the cost and expeilse of said sale a i d  this action, and the pay- 
111ei1t of taxes, if ally, 011 said land, togetlier with a reasoriable allowmce 
to the con~nlissioner for his services; 

2. T o  the payment of the notes secured by the deed of trust of tlie 
First  Kational Bank of Durham, trustee; 

3. I f  a balailce then remains, to be paid to the clerk of the Superior 
Conrt of Staiily County, for application on the subsequent liens of 
record against saicl property in accordance with the further orders of this 
court with respect thereto. 

I t  is further considered, ordered and adjudged by the court that 110th- 
illg hrrein shall be considered or construed as adjudicating the rights 
be twen R. L. Uro~vn, G. D. B. Reynolds and Lee N. Boyett and other 
parties to this action as to their respective claims or interests in said 
la id .  

I t  is further ordered and adjudged that the restraining order liereto- 
fore issued in this cause be, and the same is, hereby dissolved. 

The plaintiff and the defendant, G. I>. B. Reynolds excepted and 
appealed. 

G. D. 13. Reynolds  for appellants.  
R. L. h'mitlr. LC. ,YOILS and tiarkins, T7a72 W i n k l e  & It'alton for appellees. 

A u a ~ s ,  J. The plaintiff held title to the real estate i11 controversy. 
She and her husband executed arid delivered the  deed of trust, and a 
notary public who took the acknowledgment of the makers certified, as 
the law recjuirec, to the private examination of the wife. The  parties 
agree, hone\ er. that the notary never examined the wife while separate 
and apart from her liusba~id touching her voluntary assent to the instru- 
nicut. C. S., 997. 

The  plaintiff seeks a reversal of the judgment, and rests her appeal on 
two proposition" ( I )  tlie deed of trust is invalid and ineffective because 
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her private esamiilatioil n a s  not taken pursuant to law;  ( 2 )  upon 110 

legal or equitable principle can she be held liable for tlw retuiil of t l ~ c  
lo:m, or the r e d  propcrty described ill the instrument he bubjected ill 
equity to the burden of a trust. 

Tlie first proposltioil m:~y be conceded. Scott 2%. llczlflc, b 5  S. C., 1%;  
( i ~ ) i o ~ c ~ l  1'. I ' r~dgc)~,  1.33 N. C., 4-13; E'osfr7r c. I l '~ l l ian~s ,  lh:! S. C., 632; 
1Iartljj c. Abtlnllah, 192  S. C., 45. 

The  secoiid proposition must bc coi~siderctl ill its relaticm to tlw statc- 
nieiit of facts. The  plaintiff a i~ t l  her llushailcl signet1 a rcc 4pt for $3,500 
for the sale or pledge of their i ~ o t e  n l ~ i c h  n a s  secured 1)y the deed of 
trust aii(1 paid this sum, esrept fres : I I I ~  espcllscq, to R. L. 13ronli as a 
part  of thc 1)lwcllase 1mc.c. of the 1ai1tl u-111~11 he c o u ~  e j  ctl to the plaintiff. 
The plaintiff recei~etl  tllr full beliefit of the loan a i ~ d  nou coliteiids tha t  
the deed of trust is lo id  m~t l  that she is free from any l iah~l i ty  at tachii~g 
lo  its e ~ e c u t i o i ~ .  -1s to this positioli also, s l i ~  relies on ,\tuft c. Batt le ,  
,supra. Tllcre tlie iiinterinl facts are given as f o l l o ~ s :  "In t l ~ c  >ear  184.3 
the plaii~tiff intern~arrietl ni t l i  one T .  H. Scott, and l i ~ e d  \I it11 hiin until 
the pear 1850, xhen  s h  separated Ilersclf from him, : i ~ d  from that 
time until his dent11 ill 1876 tiley ll\ ctl apart  n i th the exccptioi~ of one 
short i n t ( m d ,  lie at no tinie after the clay of their first sep;iratioil 
ashuiniilg any ~ o n t r o l  o w r  her p r o p t ~ t y .  At the time of her marriage, 
the 1)laintiff was seized ill fee of the I:nd in c~oiitrovere~, am1 coi~tiiiuecl 
to posscqs tlic same until 7 I jece i~~ber ,  ISSS, nllen she con1 eyed it to her 
brot l~w,  the clefc11d:lnt L. I?. Battle, by :L deed to u l~ic l l  her husband n:is 
not :I  part^. The deed n a s  attested by two witnesses, a l ~ d  in 1STd it n a s  
admitted to probate upoil the oath of oile of t l~cm, a i ~ d  registered nithout 
1lc.r bci~lg privily exanlilied in  regard t h r c t o .  At tllc time of the esecu- 
tioil of tlie deed, the said L. F. Battle gaxe his note to the plaintiff for 
$600, upoii wllicll she brought suit m d ,  at Spring Teri i~,  1870, re- 
covered juclgn~ei~t for  the full ainouut of pri~lcipal  and ii~terest, and in 
1871 collected tlie s : n e  in full a i d  used the money." 

The tr ial  court held that the plaintiff's deed to Batt le did not convey 
11c.r iliterest in the land, but that  she n a s  not elltitled to iecoJ er posses- 
sion tliereof until she l ~ a d  repaid the purchase nioiley. Cln appeal this 
Court lwld that the pluiiltiff's deed to Uattle was  holly il ioperati~ en 
aiici that the defei~daut's demalld for the restoration of the purchase 
moucy should be rcfusetl. The  coi~clusio~i \\as stated ill these words: 
"Tlie plaintiff's right to the possession of the l a i d  cannot be questioned. 
r 7 l h c  statute imperati1 el? says that, ill order to effectu:rlly ],ass the estate 
of :L illarried n.omnll ill lands, the coii~eyancc must be esecuted jointly 
with her husbnlid aud, after due proof or ackuowledgmeiii tliereof as to 
him. she sllall be prir i ly esaii~iiied as to her \oluntary 2 s e n t  thereto. 
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Bat. Rev., chap. 35, sec. 14. To properly understand the effects of these 
provisions, i t  is necessary to remember that  the statute is  an  enabling, 
not a disabling one. . . . The  statute confers upon her the power 
to c o n e y  by a simple mode, but i t  prescribes the terms, and without 
their strict observance the act stands, as it would at common Ia~v,  abso- 
lutely null and void. The instrument executed by the present plaintiff 
to the defendant Battle lacked both of the essential elements to consti- 
tute it ller deed-its joint execution by the husband ant1 her onn  private 
examination-and consequently it is wholly inoperative." 

Scof t  7'. R a f f l e ,  sz1pa, was decided in the year 1581. At that time i t  
had been settled bv uniform decisions of this Court that a married 
TI-oman was incapable of making any executory contract nliaterer except 
in the cases mentioned in sections 1828, 1831, 1832, and 1836 of The 
Code. Falafhing r .  Shields ,  I06 N .  C., 289. Af terwmls  the law was 
materially changed by the enactment of a statute which prorides that 
every married wornall, except as to conveyances and contracts with ller 
husband, shall be authorized to coutract and deal so as to affect her 
wa1 and personal property in the same manner and with the same 
effect as if she were u ~ ~ m a r r i e d ;  but no convcyailce of her real estate 
shall be ~ a l i d  unless made with the written assent of her l ~ u s b m ~ d  as 
prorided by section six of article ten of the Constitution and her p r i q  
examinatio~l as to llcr execution of tlie same be certified as now requircd 
by lan-. Public Laws, 1911, chap. 109. I t  has accordingly been held that 
a married woman may bind herself by a contract for tlie purchase of 
goods, by a contract of suretyship, and by a contract to c o n ~ e y  real 
property. L i p i n s k y  2;. Reuell, 167 N .  C.,  508; Royal  1 % .  Southerland,  
168 N. C., 405; W a r r e n  c. Dail, 170 N. C., 406. 

I t  is admitted that  the plaintiff and her husband signed and delirered 
n i l  estoppel certificate, which is made a part of the record. I t  contains 
:his paragraph: "The undersigned has therefore executed this instru- 
ment in order that  it may be exhibited to prospective purchasers of the 
said note to induce a purchase of the same, and do hereby represent and 
certify that there are no defenses available to the undersigned or any 
of them against the payment of said note, or the payment of the 
monthly sums set out in the deed of trust securing same, nor any offsets 
or  equitirs between the undersigned and the holder thereof, and the 
said tlcetl of trust arid note tlwrcbg secured arc valid and frcc from ally 
and all infirmities of any nature whatsoever." 

I n  Scof t  c. Battle, supra,  it  was said that a married ~voman's dis- 
ability to contract distiilguislles her case from oue in which a purchaser 
under a par01 contract, void under the statute, has been allowed his 
claim for a return of the purchase money; that the ruling in such case 



G4G IS THE SUPREXE C'OURT. 1204 

p r o ( w d s  011 tlie itlea tliat altllough the contract was voic the p a r t y  had  
calxlcity to nialre i t ;  and  tliat tlie ground of relief was tha t  the &dor by 
i l ~ t l u c i l ~ g  the  ve~itlce to spend his  money on the  laiitl had  obtained ail uu-  
consc io~~nble  at lva~itage n h i c h  a court of equity n.onlcl not perniit hi111 
to use. As a mar r ied  woman now h a s  power to  coiltract t h e  principle 
:~ppl i t  s to her  as  i t  applies to otliers. Gann 1.. Spc~utcr,  1 6 7  S. C., 420. 

Tlic priiiciple is escmplifieci i n  l l u m s  1 % .  XcG'rcgor, 90 S. C., 212. -1 
~ l ~ n r r i e t i  u o ~ i ~ a i ~ ,  her  l i u a b a ~ ~ t l  joining licr ill the c w c . u t i o ~ ~  of the clec.tl, 
con\ eyed Iier land and received a deed f o r  a t ract  of great  2r value, agree- 
i l ~ g  to csecute a ilote and  mortgage t o  t h e  plaintiff 011 t h ~  la t t e r  t ract  t o  
secure p a y n m i t  of the diffcrc~ice i n  the price. Sllc signed the note ant1 
mortgage but rcfusccl to aclmowledge the execution of t l ~ e  mortgage as 

r 7 her  v o l u n t a ~ y  act. 111e court,  disapproving lier conduct, rernarliecl: 
"The wife may, u l~ t lc r  a11 e ~ i g a g e m e l ~ t  not lcgnlly billcling up011 lier, 
r e f u v  to pay licr clcbt, but if she does so, she cannot kecp the  property 
fo r  wllicll t l ~ e  debt n a s  contracted. It would c 8 0 ~ i t r n ~ c l ~ c  the  plainest 
principles of justice to  allow a marr icd ~ v o m a n  to get possession of 
prolwrty u11(1c~ a11 c l ~ g : q p ~ o ~ i t  11ot h i ~ i c l i ~ ~ g  up011 l w ,  a1111 l c ~  1 1 t ~  r t y n -  
tliatc her  contract and  keep the property. S h e  must ob:erve a l ~ d  lwep 
her  ol~gapement, or ~ l s e  re tu ru  the  proper ty ;  if rlle will not,  the  creditor 
1nay pursue :111(1 recover i t  by propcr  action in lier liauds " 

-1 court of equity will not uudcrtakc to cotnpel a m a r - i e d  nomall  to 
exccutr autl nc.k~ionletlgc a deed freely and ro lun ta r i ly  but it  cau de- 
clnrc the p r i w  paid licr to I)(> a11 equitable lit211 oil t l ~ c  la~ l t l  ill f a l o r  of 
tlie otlicr par ty.  ,Yorlh 1 . .  Ijzlnn, 1 2 2  S. C., T G G .  

T h c  plaintiff received, accepted, a11c1 used the amount  adva11ct.d a s  
:I lonil a11d crrtificd that  I I U  ( l t~fei~scs TICSC a v : ~ i l : ~ b l ~ ~  to her  agn i l~s t  tlic 
1)ayiuclit of tlie note a ~ i d  tha t  t h e  deed of trust is  ~ a l i d  111d f ree  f r o m  
:111y :111d all  ilifirniatives. T o  g r : ~ n t  1icr the  relief she scrks i n  this actiolr 
11 oultl bv i~iequi tahle  and  u l ~ j u s t .  J uclgnlcnt 

Llffirnlecl. 

(Filed 10 Mag, 1!)3::.) 
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be subject thereto, and to the estent of the discrimination C. S.. $68 is 
void, and esecution against the person of a nonresident defendant mag 
not issue in a n  action for damages resulting from nn automobile collision 
in this State where the j u r ~  does not find that the injury was wilful or 
vanton. since a rcsident defendant would  not be subject thewto. 

APPEAL by plaintiff from Cozcper, Special  Judge,  at February Term, 
1933, of RICHJ~OKD. No error. 

The  plaintiff brought suit to recover damages for personal injury 
Eaused by the negligelice of the defendant resulting in  the collision of 
automobiles on a highway near Rockingham. The jury returned the 
following verdict : 

1. VTas the plaintiff injured by the negligence of the defendant as 
alleged in the complaint ? Answer : Yes. 

2. I f  so, mere the acts of the defendant complained of, committed in a 
i ~ i l f u l  and nanton manner as alleged in the complaint 7 Answer : S o .  

3. What  amount of damages, if any, is plaintiff entitled to recoyer 
of the defendant. Answer : $1,250. 

4. I s  the defendant a nonresident of the State of S o r t h  Carolina? 
Answer: Yes. (By  consent.) 

The  plaintiff tendered a judgment authorizing an  execution against 
the person of the defendant in the event of the return of an execution 
against the property of the defendant unsatisfied in nhole or in part  
and his failure to pay the amount of the judgment. The  court refused 
to sign this judgment, a i d  adjudged that the plaintiff recover of the 
defendant the sum of $1,250 with interest and that  the defendant, who 
had been held to bond under proceedings in arrest and bail, be discharged 
,lnd that liis boi~d be canceled and his suretics released from liability. 

The  plaintiff excepted and appealed. 

11'. R. Jones  for p l a i n f i f .  
7'. D. B r y a n ,  E. C1. R r y s o n  and Fre'd 11'. H!gntrrn for de fen t lar i t .  

,ZDAMS, J. On a cause of action not arising out of contract the de- 
fendant may be arrested in a suit for the recovery of damages for injury 
to the person which has been inflicted intentionally or maliciously-that 
is, when the act is characterized by fraud, wilfulness, ~ ~ a n t o n u e s s  or 
crimillality, but not when i t  is merely negligent or accidental. Oakley  c.  
Lasater,  172 S. C., 9G; W e a f h e r s  v.  Baldwin ,  183 N. C., 276; C'oble z.. 
X e d l e y ;  186 N .  C., 479;  S h o r t  z.. K a l t m a n ,  192 N. C., 15-1; B r a z t o n  v. 
J fa f the tcs ,  199 S. C., 484. 

The  verdict establishes the Fact that  the defendant's conduct was not 
wilful and wanton; but it is provided by statute that the defendant 
may be arrested in a suit for damages fouiided on a cause of action 
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not arising out of contract "where he is not a reside1 t of the State." 
('. S., 76s. The ralidity of this provision, wl~ich  is  the basis of the 
plail~tiff's :~ctio~r,  is assailed and denounced by the de"endant. I t  will 
be observed, therefore, that  the cont ro~ersy  is  reduct>d to tlie single 
questio~i wlictlier a defendant a110 in tliis State has negligently injured 
the person of another can be subjected to proceedings in arrest and bail 
on the sole ground that at the time of the injury he T V W  a iioliresidcrit 
of IVorth Carolina; and tliis question involves the constitutionality 
of the contested clause of the statute. 

The Constitution of the ITnited States provides tliai the c i t i~ens  of 
each State sliall be entitled to all privileges and immunities of citizens 
ill tlie several states, and that no State sllall make or mforce any law 
wliicli shall ahridge tlie privileges or immunities of citizens of tlie United 
States. Article IV,  see. 2 ;  A\mendment XIIT, see. 1. 

,, Llie first of these provisions was designed to protect persons who were 
c8itizells of one of tlic Statcs;  it  did not apply to citizeiis of the United 
Statcs rcsi tfe~~t in an organized or ui~organized tcrritorv of the united 
States. E'atafe of Johnson, 96 -1. S. R., 161. The Fourteenth Ahlelld- 
merit provided for tlie latter contingency. The claule quoted from 
Article IV,  see. 2, does not operate as a limitation of the authority of 
a Sta te  orer its own citizens. Cole 2%. C'unningham, 13,3 U. S, ,  107, 33 
L. Ed., 538; B ~ o l c - n  2%. S e x  Jersey ,  175 C. S., 172, 44 L. Ed., 110. *Is 
to citizcns of this State the limitation is prescribed by -1rticle I, sec. 7 ,  
of the Comtitution of North Carolina prohibiting the grant of exclusive 
or separate emolume~~t s  or pririleges but in consideration of public 
services; but i n  the sero~rd section of Article I T T  there is no limit* '1 t '  1011 

upon the right of a State to confer such immunities and privilcges u11o11 
its own citizeils as i t  may deem fit. "The clause of the Constitutioi~ 
under col~sitleration is p ro t ec t i~~e  merely, ~ ~ o t  des t ruc t i~e ,  nor yet eve11 
restrictive. Over and over again has the highest couri of the I - ~ ~ i t e d  
States so construed this provision. Thus  in the Slaug,iierhouse cascs, 
16 Wall., 36, i t  is said:  'The constitutional provision there alluded to 
did not create those rights ~ v h i c l ~  it called privileges ,md immunities 
of citizens of the states. . . . Xor did it profess to control the 
power of the state governments over the rights of its olvn citizcns. I t s  
sole purpose n a s  to declare to the several states that  whatever rights, as 
you grant or establish tlieln to your O T V ~  c*itizens, or :is you limit or 
qualify or impose restrictions on their eser&e, the same. neither more 
nor less, sliall be tlie measure of the rights of citizcns of other states 
within your jurisdiction.' " In the interpretation of these and similar 
provisions it is generally held that when a State under akes to impose 
a burden upon citizens of other statrs not imposed upon its own citizens 
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such effort is yoid :cl~tl thi> tlisc~riniil~atio~l is of 1 1 0  cff~c.t. E.sitrf(> of 
J o h n s o n ,  supra;  Black 2).  X c C l u n g ,  172 IT. S. ,  239, 43 L. Ed., -132. 

I n  C O I L I ~ P ~  I ' .  Elliot, IS Howard, 593, 15 L. Ed., 407, it  n.ns said to be 
iafer ant1 more ill :~ccortlanc>e with the duty of a judicial t r i l~unal  to 
leave the n i c m i i ~ ~ g  of the I\ or(L ( (p r ideges  and i inniunit i~s" to be dc- 
terrriincxl in each case upon a ~ - i t v  of tlic lmrticular rights therein 
asserted mlcl tleiiietl; but the tcrm has heeu dcfilied nit11 sufficient 

section 2, relates to pririleges and immut~it ies \\liich are funda~uclltal ill 
tlieir nature;  vllicll bclong of right to the citizcns of 311 free goxel.11- 
ine~its;  and nhicll have a t  all times been en jo~c t l  by the citizens of tlic 
several states fro111 the time of tlieir becoming free, indepclitlent, ancl 
sovereign. ,lmong these principles he enunleratcd protcction by the 
gorernnlent, the eiijoyine~it of life and liberty, and the right of a citizcn 
of one stxte to pass through or reside ill ally other state, r t~~riarking 
that the clause referred to n a s  calculntcd '(the better to secure ant1 
perpetuate mutual frielldsllip and intercourse arrlong the yeol~le of the 
differelit states." Similarly the purpose and scope of the c1au.e n e w  
poiilted out in Puul  1'. V i r g i ~ l u ,  S TTTallacc, IGS, 19  IJ. Ed., 3.57: " l t  v a s  
ulitlouhtcdly tlie object of the clause in question to place the c i t ~ ~ e i i s  
of each state upon the bame footing n i t h  citizens of other states, so far  
as tlie a d ~ a n t a g e s  resulting from citizenship in those states are con- 
cerned. It reIieves them from the disabilities of alienage ill otller states; 
it  inhibits discriminating legislation against them by other states; i t  
gives thcm the right of free ingress into other states, and egress from 
them; i t  insures to them ill other states the same freedom possessed 
hg- the citizens of those states in the acquisition and elijoynient of 
property arid in  the pursuit of happiness; and it secures to thcm in 
other states the equal protcction of their laws." 

It is obviously the purpose of this clause of the Constitution to confer 
111)oti citizei~s of the several states the pririleges and immunities which 
citizens of the same State shoultl he entitled to under similar circum- 
A ~ ~ I I C C S ,  includii~g the right of t r a r e h g  in  any other state subject, of 
caourse, to the l a w  applicable to its on-n citizens. Comn~onicra l f l i  u. 
X ~ l l o n ,  54 ,I. D., 522, 529. A11 Ohio statute made the noliresitlclice of a 
clchtor a g o u r d  of arrest in a civil action; but in its interpretation the - 

Court confined the operation of the statute to persons other tll:ln citizens 
of the United States, holcling that the arrcst of a citizen of allother 
itate for noliresideiicc olily nould be a riolation of the Federal Constitu- 
tion. X o r r o ~ c  v. Firtch, 1 Oliio I k c .  (Reprint) ,  7 TfTes. Law Journal, 
144. 
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,2 nonresident of the State may be arrested here in E civil action in 
like nlanner with a resident for sufficient cause (C. S., 7'68 et seq.) ; but 
he may not be arrested and held to bail in a civil action instituted in 
this State for 110 cause other than that  of his nonresidence. For  mere 
negligent in jury  to the person a resident of Korth Carolina is not sub- 
ject to  the provisional remedy of arrest and bail ;  to subject a non- 
resident to liability on the sole ground of his nonresidence would trans- 
gress his right of free ingress and egress and would abrog3te his constitu- 
tional guaranty of immunity. 

xo error. 

L E E  F T A I i E  r .  THE H I G H  P O I N T  PERPETUAL B U I I A D I N G  A S D  
1,OAN ASSOCIATIOX ET AI.. 

(Filed 10 May, 1033.) 
Mortgages H p- 

Wliere a mortzttgec 1i:is received the surplus af'ter forwlosure m c l  has 
r(~ntcc1 the. li11ic1 from the l)urcllaser, any rights he limy hirrc on ilcctrnnt 
of ; i l lcfc~l  \\ ronpful forcclo~ure are wai~ed by ratificatio 1. 

,IP~x~I, by plaintiff from iS'tacli, J., at J anua ry  l'crm, 1033, of 
Gr.~r.voxr~. 

Civil action to recorcr damages for alleged vrongful  foreclosure of 
deed of trust on plaintiff's land. 

From a judgment of nomuit entered a t  the close of the e d e u c e ,  the 
plaintiff appeals, assigning errors. 

Gurland B. Daniel,  S. G .  Daniel and G e o ~ y e  A. 1-ounc-e for p la in t i f .  
1)alton LC. Picliens for defendants, High Poin t  Perpefzcc 1 Building and 

Loan .lssociation and 1'. A. J .  Idol ,  trustee. 
1T'alfcr E'. C'rissman for defendant ,  G. E d w i n  Elecl~i(X.. 

PER C ~ R I A X I .  Tlie plairitiff has r ece i~ed  benefit of the surplus proceeds 
clcri~ctl from the sale of the property, and ~o lun ta r i ly  rented the 
p rm~iscs  from the purchaser, hence, it ~ ~ o u l d  seem that any rights he 
may have had 011 account of the allegcd ~ r r o ~ i g f u l  foreclosure h a w  been 
waived by his ratification. 

Alffil.med. 



K. C.] SPRISG TERN. 1933. 

1 .  Sales  I I)-Cnregistrred condi t ional  sa les  cont rnct  is va l id  a s  be tween 
t h e  ])arties. 

An u n r e ~ i s t e r c d  conditional sales contract is  valid a s  bet~veen the 
1)arties. C. S.? 3311, 3312, and  where a n  nutonlobile dealer sells cnrs under 
contlitional mles  contracts 2nd assigns tlic contracts to a discoulit corpora- 
tion for  rnluc,  mid tlie. discount corporation rel~oesesses the cars  from the  
purcliasers upon default in t he  payment of the  lmrchase price, the discount 
corporation i s  the owner of the  cars  a s  against  the l~urchnsers  and the 
tlcnler al t l iougl~ the coii~lilional sales contracts were  not registered. 

2. ILzilnicnt -1 a :  Kcceivers C &Held: con t r ac t  wns  o n e  of ba i ln i rn t ,  and 
bailor n n s  ent i t led  t o  possession a s  aga ins t  ba i ler ' s  receiver.  
d discount corporation obtained possession of and t i t le to certain auto- 

mohilcs by repossessing thenl under conditional sales contracts \vhicll 
I ~ a d  been assigncd for  r a lnc  to t he  discount corporation by tlie tlealcr. 
Tlle discount corporation clelivered the  cars to the dealer undcr n contract 
providing tha t  the dealer s l~ould  repurchase such cars  from the discount 
corporatinu for  tlie nmouut due under the conditional sales contracts, and  
tha t  until demand by the  discount corporation and actual payment of the  
amount  due by the  dealer the  title to the  repossessed cnrs shonld r e ~ n a i n  
in the  discount corporati011 and tha t  the  dcnlcr's possession s l~ould  rcmnin 
tha t  of l~ai lec  fo r  storage with duty to redeliver to the  discou~it  corlmra- 
tion upon demnncl. Held,  the contract  under which the cars  were delivered 
to the  dealer by the discount corporation was  not a conditio~ial  sales 
co~i t rac t ,  but created tlic relation of bailor and bailee, and the  contract 
was  not  required to be registered, C .  S., 3312, and the  discount corpora- 
tion remained tlie m n e r  thereof and  was  entitlcd to  possession upon 
tlelnand a s  agnilift the receiver of the  dealer appointed upon the  lntter 's  
insolvency. 

-~PPI ;AL hp t h e  r t c r i w r  of t h e  d e f e i ~ d a n t  c o r p o r a t i o ~ ~  f r o m  C'oicper, 
,jYpecial J u d g e ,  a t  Oc tobe r  S p e c i a l  T e r m ,  1032, of I \ r ~ c ~ i r . ~ s u r n c .  
- \ f i rmed .  

P r i o r  t o  t h e  comr i l e l~ceme~i t  of t h i s  actioll, t h e  d e f e n d a ~ l t  corl)ol .at iol~ 
11-as engaged  i n  business a t  Cha r lo t t e ,  S. C., a s  a dealer  i n  automobi les .  
T h e  de fendan t  sold au tomob i l r s  t o  i t s  cus tomers  f o r  easli, a ~ ~ d  a lso  o n  
tlie de fe r r ed  p a p ~ e n t  plaii .  TVlien t h e  d e f e ~ l t l a n t  sold all au tomob i l e  
o n  t h e  dcfcr re t l  p a p e ~ i t  p l an ,  by ag reemen t  w i t h  t h e  purchaser, i t  
r e t a ined  t i t l e  t o  t h c  au tomob i l e  u n t i l  a l l  t h e  dffer rec l  p a y e n t s  h a d  
been p a i d  i n  acco rdance  w i t h  t h e  t e r m s  of t h e  sale. Tlicsc agrcemei i t s  
\ \ e r e  i n  n r i t i u g .  aiitl wel-e ilk t h e  f o r m  of cond i t i ona l  sa les  cont rac ts .  
T h e y  were  n o t  recorded.  

111 o r d e r  t o  rea l ize  ca sh  f o r  t h e  conduct  of i t s  bus iness  f r o m  t h e  
conditional sa les  con t r ac t s  m a d e  by i t  with its cus tomers ,  t h e  defcr idant  
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Pursuant to this agreement, the automobiles were sold by the receiver, 
who now has in hand, as the proceeds of tlie sale, the sum of $1,060. 

Thereafter, the General Contract Purchase Corporation filed a petition 
in this action, praying the court to malie an order directing the receiver 
to pay to it the said sum of $1,060. The receiver filed an answer to the 
petition. The proceeding was then heard by the court on a statement 
of facts agreed. 

On these facts the court was of opinion that  the contract between the 
tlefenda~lt n ~ l d  tlie General Contract Purchase Corporation mas not a 
conditional sales contract, and that under the provisions of this contract 
the said corporation was the owner and entitled to the possession oE the 
ten automobiles which were in tlie possession of the defendant a t  the 
date of the comnienr~ment of this action. 

It was thcrcupon ordered by the court that  the receiver pay to the 
petitionw, General Contract Corporation, the said sum of $1,060, and 
that the costs of tlic proceeding be paid by the receiver. From this 
order the receiver appealed to tile Supreme Court. 

C o s s o ~ ,  J. K h c n  t h  G e ~ ~ c r a l  Contract Purchase Corporation, froin 
time to timr, tlclirered to the defendant the ten automobiles described in 
its pctitiort, the iaid corporation was the owner of each of said auto- 
niobilcs. I t s  title ant1 right to the possessioii of said automobiles was 
not and codtl not have bceli challe~lged by the defendant, notwithstand- 
iug the provisioi~s of its contract with the said corporation, under which 
the tlelirery n a s  made. The said corporation had repossrsscd or re- 
roIcrcd encli of said automobiles from the purchaser, under and by 
I irtuc of tlic conditioi~al sales contract vllicli had been transferred and 
a~s igned to it by the defendant, without recourse. The  failure of the 
clcfendniit or of ,.aid corporation, to h a w  the conditional sales colitract 
recorded, did not render the said contract void as between the purchaser 
:u~d the tlefeiltlmt, or as betncen tlle purchaser and the General Coli- 
tract Purchase Corporatioil, the assignee of tlie defendant. I t  has beell 
uniformly held that  a mortgage or conditional sales coiltract although 
not recortled, is valid as between the parties. I t  is void only as against 
creditors or l~urchasers for value. C. S., 3311, 3312. Ell ington v. 
,\'upply C'o., 106 S. C., 784, 147 S. E., 307. 

The nutomobiles were delivered to the defenciant under the provisions 
of its contract with the General Contract Purchase Corporation. I t  is 
providcd in said contract that  "the dealer will repurchase each re- 
pqswssed or recovered car, after the car has been tendered or delivered 
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to t h e  dealer a t  t h e  dealer's place of business . . a n d  will pay  
G. C. P, a t  i t s  office, upon demand i n  cash t h e  amount  of the unpaid 
balance due G. C. P. on tlie note or other obligation. Unt i l  demand 
followed by actual  payment  by the dealer and d e l i w r y  of official bill of 
sale by G. C. P. t i t le  to the repossessed car  remains i n  G. C. P. and  
dealer's possession remains merely t h a t  of a bailee with d u t y  to safely 
store f o r  G.  C. P .  and  redelirer to  G .  C. P. on demand." 

By reason of th i s  prorision, t h e  contract between t h ~  defendant and 
the  General  Contract  Purchase  Corporation, under  ~1.llich tlie auto- 
mobiles described i n  the  petition were delircred t o  the  defcndant, is  not 
a conditional sales coiltract. I t  is  not subject to the  prorisions of C. S., 
3312, ~ v h i c h  requires the registration of all  conditional kales of personal 
property i n  which the title is retained by the  bargainor. ,It the da t r  
of the conlmcliccmciit of this action, thc defendant had  acquired nu 
right,  t i t le or interest, legal o r  equitable, i n  the automobiles, except tha t  
of a bailee f o r  storage. F o r  t h a t  reason, the instant  c a w  is tlistinguish- 
ahlc f r o m  Tmst  GO. v. ,110fo~ CO., 193  N. C., 663, 137 S. E., 874, and 
cascs cited i n  the  opinioii i n  tha t  case. Tlie General  Contrnct Purc l iaw 
Corporat ion was the owlier and  entitled to the possession of the autorno- 
biles described i n  i t s  petition, a t  the date  of i ts  demand tha t  tlie rece iwr  
of the defcndant redeliver said automobilc to i t .  

There  was no e r ror  i11 the order  of the  court directiiig tlie rcce iwr  
to p a y  to the  petitioner, General  Contract  Purchase  Corporation, the 
proceeds of t h e  sale of tlie autonlobiles which were i n  the  l)osscssion of 
the defendant a t  tlie date  of the commencement of this action. T h e  
order is  

-Iffirmed. 

(Filed 17 May, 1933.) 

Appeal and Error B g-Clerk must pass upon npplicrttion for nppenl in 
forma panperis within ten days from expiration of the term. 

The affidnx-it required for appeals in  f o r m n  pauperis  in civil cases must 
be filed during the tcrm or n ithin five days thereafter. am1 the a1)plicatioll 
luust he ~mssetl upon by tlie clelk vithin ten days from the expiration 
of tlie term, C. S., 649. ::XI an order allowing :m appcnl i~ f o r m a  p n u p c m  
cntplccl by the clerk after the expiration of the statutor] time is beyond 
tlie clerk's authority and the Sul~reine Court is witliou juliadiction to 
i'utertain the appcnl x l d  it  will he tlisniissed, tlie lixovi~ions of the 
.tntute being mnnclntoi'y mid not  directory. Tlie statutory requirements 
for appenls in  f o l w n  ptrupcr.rs ill civil nntl vliminul cn.ei diwussed by 
STACY, C. J. 
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APPEAL by plaintiff f r o m  Stack, J., at  Sovember  Term,  1932, of 
ROCI;IX~~HAAI. 

Civil action for  v rongfu l  cleat11 i n  wliicli the  issue of negligence was 
a l~swercd  ill favor  of the defe i~dant .  Judgment  signed 3 Deccnlber, 1932, 
the  last d a y  of the term. Xotice of appeal  given ill open court.  T i m e  
allowed f o r  preparing s ta t tment  of case on appeal.  , lppcal bond fixed 
a t  $100. 

Fifty-nilie clays tliercaftcr, 1 February,  1933, the clerk of the  Su- 
perior Court ,  I I ~ O I I  a f i t l a t i t  of ii~solvcncy and certificate of counsel, 
cwtercd ail order al lowil~g tlw plaintiff to a p p a l  l n  f o w m  pauper is .  

hfotioil I)y appcllee to disiiliss appeal.  

ST.\~.Y, C. J. T l ~ e  C'ourt is without jurisdiction to c ~ i t e r t a i n  the ap-  
peal, a d  tlie inme will be dismissed 011 authori ty  of I l l c I n f i r e  c. J l c -  
I n t i r e ,  203 I\-. (-'., 631, I f a n n a  c .  l ' i ~ n i i c r l n k c ,  ibitl., 556, and 5'. 1 , .  

,Staf)'ord, ibi t l . ,  601. 
I t  is provitltd by C. S., 619, i n f w  n l ia ,  the provisions of wliicli a r c  

~naiiclatory and  not directory, that  all appeal  in, f o ~ n 7 n  pauper i s  ( (whei~  
passed upoll ant1 g r a ~ ~ t c t l  by thc clerk shall he within ten days f rom the 
es1)iratioil 1 1 -  law of said tcrm of court." Tlie clcrk, therefore, was 
w i r l i o ~ ~ t  authori ty  to entcr the ortlcr, a l lowi~lg t h c  plaintiff to appeal  
in formcl lzzul~t~i.i,s, fifty-llille c1;iys af ter  thc nt l jouri~i~wii t  of tlie term.  

I t  is iiot the lwlicy of our  law to tlclly to ally lit igant his  riglit of 
appc:~l ,  but i i i a w ~ u c l ~  :is o111y qu~st i011s of law a r e  to be tletcrmiilctl ill 
tlic Suprc~lnr  C'onrt, ~ 1 1 c 1 i  the p a r t y  cast ill a civil ac'tioll is unable to 
nlakc. tlic c1cl)osit or give the sccurity required hy 1a\v fo r  l ~ i s  appeal,  lie 
is r c a s o ~ ~ a b l > -  iwluirccl (1) to malie afficla~it, n-it1ii11 five tlays, tha t  11c 
is u ~ l a b l c  hy wason of his poverty to give tlir sccurity rcquiretl by ~ L I T Y ,  

:111d ( 2 )  tha t  11(, is aelvisritl by coui~scl  ltwrlletl i n  the  law there is error  
ill niatter of 1:1\\- i n  tlie dccision of the Supcrior  Court-nliicli affidavit 
( 2 )  lliust i ~ e  a c ~ ~ o m p a i ~ i c c l  by a wri t ten statclmcrit froill a practiciiig 
a t t o r i q  of said Superior  Court  that  llc has  csaminetl tllc affialit's case, 
:11itl is of opi i i iol~ tha t  tlie decision of the Superior  Court  ill said actioii is  
contrary tu law, aild (1) tllc appeal,  n.11cr1 passed upon :111tl gralitetl 
by the clerk, ~ l l a l l  be uit11i11 tcw clays f rom tlic espirat ion by l aw of said 
term of court.  

T h e  s tatutory ic:quircnicllts fo r  prosecutilig ail appeal  without makiiig 
tlcposit or giviug security fo r  costs i n  a cr iminal  prosecutioil, C. S., 4651 
:111tl 4G52, a re  tlifferel~t f r o m  tliose i n  a civil action, C. S., 649, as  was 
pointed out ill S. 1 % .  Staj jor t l ,  s u p r a ,  mld S.  r .  AIIarion,  200 S. C.! 715, 
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158 S. E., 406. The requirements of both statutes, h 3 n e \ e r ,  a r e  jur i i -  
dictional, a i d  unless complicd with i n  all  rcspecte, the appeal  is not 
properly i11 this  Court .  S. v. ,Cmith, 152 N. C'., S4.2, Gf S. E., 065;  
S. v. Parish, 1 5 1  3. C., 699, 65 S. E., 761. 

I11 a c i ~ i l  action tlie affidalit required by C. S., 640 iiin,.t be made 
duriiig the t e rm or  n i t l i in  fivc days  thereafter,  ailti the npl)cal, i f  
granted by t h e  clerk, is  to  bc passed u p 1 1  n i t l i i i ~  ~ P I I  d;r?\ f rom t h e  
expirat ion of tlie term, the  difference ill t ime  betueci the filiirg of tlic, 
affidavit a i d  the  order of tlie clerk lxiiip allouetl f o i  iu~c . t iqa t io1~  or 
oppor tu~i i ty  of objectioii by t h e  oppos i i~g  h~t le ;  nliile 111 a criinilial 
prosccutioi~, the  affidavit rcquirecl by C. S., 4651 is to he filcd a t  ally 
tirnc duriiig the  term or  n i t l ~ i i i  tell days f rorii the  ad jour i l in r~~i t  t h ~ r e o f .  
C. S., 4652. It is also rcqn i r td  i n  crimlnnl cases, hut not 111 r i ~  11 actioiis, 
tha t  the affidavit coiitaiii the a ~ e r n ~ e ~ i t  "tlie a p p l i c ; ~ t i o i ~  is ill good faith." 
S. c .  J la r t l t r .  172 K. C., 977, 00 S. E., 502. 

R e  h a \ e  lint1 occasion rc~ceiitly to poiirt out the i~ecc-itv of o b s e r ~  iiig 
m d  adhering to the  provisioiis of the statuteb, nlieii a l~pea l ing  / t i  fol tna 
p z r p r i s ,  as will appear  f r o m  the  fol loxing eases: XcI  i f  iw r . -1Ic 1 t l f  t l  c ,  
o ~ i p r u  (dismissed f o r  fai lure  to  procure \ ; \ l id  order a l l o n i i ~ g  appeal  1 1 1  

f o r m u  p a l ~ p e r i s ) ;  S. 2 % .  S f a f t o r t l ,  s z t p u  id i s i i i i s s~d  f 3 r  failurt' to file 
support ing affidavit autl certificlate of cou~iscl  :is rcquired by C. S., 
4 6 5 1 ) ;  B a n n u  c. TzmbcrltrXc, sr lp la  (dismissed f o r  f , ~ i l n r e  to a \ e r  ill 
affidavit t h a t  affiant ('is a t l ~ l s e d  by couiieel lcariretl i n  tlic. Inn that  tlicre 
is error  of l a w  iii the decisioii of the  Superior  ( 'ourt  111 w i d  action") ; 
f l o o c e r  u. I n t l e m n l f y  C'o., 203 K. C., 557 (tl~smissctl fo r  f a ~ l u r e  to filc 
proper  and adequate supportiiig affitlax i t )  ; l i '~ygtl ,z  . I l u t  I t ~ o t z ,  203 
N. C., 101, 165  S. E., 355 (disn~isscd because of clc4rctire affitlar it 
mid f o r  fa i lu re  to  seiitl up iietzessary pait,. of rtcortl proper)  ; A'. c. 
Golden ,  203 N .  C., 440 (disniissed for  fa i lu re  to x i ~ d  u p  ilecessary 
par t s  of record proper )  ; ; Z ~ m ~ f r o ~ i g  1;. Sc11 L ( C  S ' iorm 203 S. C., 231, 
169 S. E., 680 (tlismissed f o r  fai lure  to  send u p  iltccssary par t s  of 
record proper )  ; 1'urLs c. S m g )  aces ,  203 N. C'., 64 i (di.lili.~ecl f o r  
f d u r e  to sciid u p  necessary par t s  of record proper )  ; S. 1 .  R(t f u r ,  203 
S. C., 0 (diiinisseti fo r  fa i lu re  to cornply nit11 rules  go^ e r i ~ i i ~ g  appeals) .  
Ll l l  of these cases appear  in  the  203rd Report .  Iii a d ~ l i t i o i ~ ,  :L l i~ul ibcr  
of others linlc, bee11 tlisillissed siniply u11oi1 iilotioii ~ \ i t l i o u t  n r i t t e ~ i  
opii~ioii,  folloniiig t h e  suggc.tioii iiintle ill 1'~ u t f f  i . I ' T o o t l .  199 S. C., 
i b S .  156 S. E., 126. T h e  iilatter being juristlictioiial, 111e :rppcd is irot 
properly before us. 

Appea l  d im~issed .  
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STATE O F  SORTH CAROLISA ox TIIE RELATIOX OF LTDA MOSES, B Y  HER 
SEST FRIESD. MAItT GIBSOS, \-. BERTIE MAE MOSES, GUIKDIAS, . 1 S D  

F. T. MOSES, Bos~shr.ix. 

(Filed 17 May, 1933.) 

Guardian and Ward B a: Clerlrs of Court C &Ward ntay not m~lilltaill 
action in Superior Court to rcniore guardian appointed by clerk. 

A n-nrd may not bring an action in the Superior Court by her nest 
friend to remore her gu:lrdian nl~pointed by the clerk, appoint :lnotlier, 
comlwl an accounting. nnd to recover damages against the guardian and 
the bondsman for breach of the official bond, the Superior Court in such 
instance beiug without jurisdictiun, the ward's remedy being to ask for 
all accounting before the tlerli, :111d then for cause to ask the clerk to 
wmovc the guardian appointed by lli111 and to npyoilit :~notlier. wliicl~ 
g11:lrdi:ui could m:liiitnill nu action ngainst the former gunrtlimi and. the 
bondsman. 

This  actioii was iilstitutetl to cornrwl the dtfendants  to account fo r  all  
molieys received by the guard ian  of L y l a  Noses a i d  applied by her ill 

the  n ~ a ~ i n g c n i e ~ i t  of the ward's estate, and  to pay  into court the  ful l  
nmouut received by the guardiai i  less the sum of $15.00; also to remove 
the guard ian  and  to appoint allother to take charge of the t rus t  fullcls. 
T h e  defenda i~ ts  filed all aiiswer denying mater ial  allegntions a l ~ d  plead- 
i ~ l g  waut  of jur isdict io~i .  T h e  t r i a l  court dismissed the a c t i o l ~  and the 
plaiiitiff excepted a i d  appealed. 

D. L. Russell and  U .  L. Russel'/, Jr., for plaintilj-'. 
S .  J .  Err in  am? S. J .  Err in ,  JT., for defendants. 

- ID .~s ,  J. T h e  action ~ v a s  prosecuted i n  t h e  Superior  Court  i n  the 
ilnnlc of the  S ta te  oil the r e l a t i o ~ l  of the n a r d ,  who sues by her  next 
fricntl, against the g u a r d i a i ~  and  the  surety on her  officinl bond, t h e  
object being to rcrnol-e the gnartliaii, to  require lier t o  account fo r  the 
trust funds, to compel her  o r  her  surety to pay  illto court the amount  
rccc i~e t l  by her  i n  licr fiduciary capacity, and  to appoint  a u o t l ~ e r  
guard ian  to admillister the estate. T h e  appeal  preseuts the  quest io~l  
~rl ic t l icr  the plaintiff, a ~ n i n o r ,  can  mai i~ ta i i i  a n  action ill the  Superior  
Court  i n  t e rm to remove lier guardian,  to  appoint  another, to  compel nli 
accounting, and to r e c o v r  damages against the  guard ian  and  her surety 
fo r  breach of her  official bond. T h e  court dismissed the action and lye 

nffirm the judgment. 
I n  addition to  the T-arious lrinds of guartliails formerly recoguized in 

courts of l a w  there is anotlier linon.11 as  chancery guardiaus,  or guardians 
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appoilitctl by courts of equity. N o t  ilifrcqueutly these courts rscrcisc a 
gcllcrnl juristlictio~i over tlie perso11 aiitl estate of inflints, the assertioii 
of jurisdiction usually dependiilg upon  tlie necessity of aclministering 
cquitable prillciples. 111 such cases courts of elinn-cry exert hrontl 
1)owcr in  the  nppoiiltmcut ant1 removal of guardians,  11 superiutci~ding 
the ~iinllagonicltt a11d diq~osi t iol l  of citntes, a ~ i d  i n  t h e  protcvt io~l  of ill- 
f an t s  nl io  cannot protect t l i emse l~cs ;  but  ns  n g m c d  rule  thc Inattc'r 
(if appoillting :~lltl r c n i o v i ~ ~ g  guartlinns a11tl cornpellillg then1 to accouiit 
is rcmittcd hy s tatute  to  a part icular  trihuiial as, fo r  csalrlplt.. ill th i s  
S t a t c  to the clerk of the S u p r i o r  Court .  Madtien on Donlcstic H e l t ~ t i o ~ l ~ ,  
461; 1 Scliouler, Dolncstic R p l a t i o l ~ s  ( 6  ed.), see. 816;  L'. S., 2130. ?l:h, 
2130, 2183 e f  s ~ q .  1 1 1  this event n ~ v a r d  m a y  not maintail1 nn actiou a t  
Ian.  agaiilst his  gunrtliail durillg t h e  csistcnce of the  guardinllsliip or 
'~gaillst  the  sureties on the  guartliail's bond un t i l  thert! has  been all ac- 
couilting. 1 2  11. C. L., 1143. Tlle rc,:lson i s  stntcd by T ~ f i a n y  ns follows: 
"\Vllcre a guard ian  ~ri isappropriatcs  his  ward's funds, a n  action a t  law 
will ~ i o t  lie a t  t h e  sui t  of t l ~ c  xarcl ill i ndeb i fa tus  a s s u v ~ p s ~ f .  K o r  call a 
hill iii equity be brought, although a guard ian  has  assets of tlie ward  
ill his lia~ltls,  to clinrge h i m  for  iiol~pnyrnerit of the n ~ r ( l ' s  debts, sixicc 
tlrcrcx is a11 adequate rcmcdy a t  lan. oil tlic guardian 's  boucl. T h e  rvln- 
ti011 beillg tha t  of trustee and  cestui quc t ~ s t  and  not tlint of debtor :lnd 
cwditor ,  tlie guart1i:ln is subjcct to a l l  tlic liabilities aiicl is cnt i t l rd  to all  
thc  bc~lcfits incitle~ltnl to liis positioli, one of which i. the riglit to all 
opportuni ty to relldcr his  account, a ~ l d  to  h a l e  the saln,. adjusted by tlic 
court." I'crsoiis aild I)omestic Relatioils ( 2  ctl.), 371, scc. 13s .  

111 this case tlif guardian was appoilitcd, not by a court of chnlicer-,  
but by a clerk of the Superior  C'ourt puraualit to statute, a11tl v n s  c ~ i -  
titlctl to  :ili "opportuliitp to r c i ~ d e r  1 1 ~ r  ~ I C C O U I ~ ~ "  befor(' being subjectctl 
to a suit ill equity or to all a c t i o ~ i  a t  lnv on l i r r  official 1)oud. T h e  p l a i ~ l -  
tiff's rcniedy n : q  first, to require  a n  ilrcoullting by thc  guard ian  beforc 
~ l i ( ,  clcrlc. -1rlums 1 % .  Q u i m ~ ,  74 N. C'., 330 ;  X o o w  r .  . L a X r ~ ! r $ ,  S2 PIT. C'., 
100;  A U t L c a n  L.. Urcecc>, 113 S. C., 301. rpoii tlcfault, o r  fo r  otlicl. 
sufficiclit causc, tllc ~~io \ - i l ig  p:lrty could ask for  I N  r rcilloval by the court 

Supcrior  Court  ill term has no juristlictioll to :~ppoiu t  a u  administrator  
alttl f o r  this  l~urpocc  iilust rc1ni1nd the C:ILIV to the clcrli. 1 , ~  , c l  Eafofc8 
of S f y c ~ ) s ,  202 S. C., 71;. T h e  1)riliciplc applies to  thc  appoii~tnicllt  
of guart l in~is .  Judgnlcllt  

A\%rn~etl.  
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I:. A. IIIIADT r .  I.. 31. PRESNE1.I; ' i s n  ROSASSA EVIE PRESSEL12, HIS 
WIFE, C. C. CHEEK A K D  C. A. HAYWORTH. 

(Filed 17 >lay, 1033.) 

Jlortgages C b-Held: whetl~er mortgage in this case covered sum used 
to transport deceased's body llcre for b~wial was question for jury. 

The grantee ill a deed csecuttd a eol~tri~ct-mortgi~ge baclr to his grnntor 
\vl~ic.h l~rovitlrcl that the grantee sl~ould s ~ ~ p p o r t  the grantor's motlw,  t h e  
~ r : ~ n t ~ Y " s  motl~er-in- la^^, during her lifetime, pay all doctors' bills and 
~ ~ r o r i t l e  llcr body n decent buri:ll a t  her death, auil the contract was ulndc 
;I ch:~ugt: ullou the land :1nd the iurtrunlent \rws duly registered. The 
m11t21c.r t l i c ~ l  in I21oridn ai~t l  the grxlltee borrowed n c e r t : ~ i ~ ~  suln for the 
11url~osc of transyortil~g her 1)otly bacli to Korth Carolina for burinl in t l ~ t ,  
f:lmilg ceii~etcry. After the burial the gruiltee obtained from the grautor 
the c's:~ct sum borro~ved for the translwrt:~tion, nnd repaid the In~cler, 
110111 llartirs construil~g tllc contract to illclude such tr:cl~sl~ort:ltiolll. 
I I c l t l ,  the suiu ~ v u s  aclvancccl in good faith by the grantor uucler the 
co~ltrnct-mort.i'nge, and the qu~s t ion  of the rcnso~l:~l,leness of the exl~entli- 
tnrc. ant1 whet11c.r the obligntic~n to prol-itle n decwit burial re:~sonably 
inclucled such trnnsportation slloultl hnve I ~ t w l  submitted to the jury 
u1111t~1' instruetions from the court. 

, \ P P ~ A L  hy defendant C'. C', Check, fro111 SthcntX,  J., a t  Spccial 
J a l ~ u a r y  Term, 1933, of R.tauo~r>w. S e w  trial.  

T h i s  is a11 action brought by philitiff against the d e f e ~ i d a ~ i t s  I'rcs- 
i~c l l s  to rccorer $1,000, with interest f r o m  6 .\pril ,  1927, securctl by n 
~ ~ ~ o r t g : ~ g e  to plaintiff of e1cn date, 011 63.8 acres of land i n  R:i~itlolpli 
Cou~l ty ,  IZ'. C., registered i n  tlie office of the registcr of deetls of Rail- 
clolpll  count^-, on 1 2  April,  1927, subject to a credit of $b9.00, 2 Ue- 
cember, 192:. 

Wi thout  s e t t i ~ g  out  the cornplaiilt i n  detail, the facts  a r e  iiidicated 
ill plaiutiff's p rayer  fo r  relief, as  f o l l o ~ w :  T h e r e f o r e ,  plaintiff asks 
ludgnleut against L. 11. 1'1-esnell and  Rosalllia E r i e  I'res~iell fo r  the  
aforesaid debt, alld tha t  the  aforesaid mortgage deed be foreclosed a l ~ d  
the la~l t ls  thcreiil ( l esc r ibd  sold and the  proceecls thereof applied ill 
d i s c l x q e  of the  i i idebted~~ess due llim by the defel:tlanta, L. N. l'resnell 
aucl R o s a n ~ ~ a  Exie  Prcsncll,  his  wife, a f te r  first paying off and dih- 
iaIlargii~g the  sulu due the dcferitln~it C. C. Clieek a s  nforeaaid ($60.00 
nlid interest f r o m  2 1  September, 1911),  togetlier x i t l i  ally ai~cl all  taxes 
tha t  n;ay be outstandiug a g a i ~ i s t  said p roper ty ;  for such otlier and 
fur t l i r r  relief ns 1 1 ~  m a y  be c~ititlccl t o ;  aiid f o r  cost." 

T h e  dcfentlants it]  their  altswcr, ni t l iout  scltting same out i n  detail, 
.:IF : "Al l thougl~  t l~ese  clefendants do not nclmit tha t  tlie p l a i n t i f  is ell- 
titled to forcclose tlie mortgngc nlentiolicd and described i n  the coniplai~i t  
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filed ill this cause f o r  the  purpose expressed ill said cornplaiiit still, iii tlie 
event ail order of foreclosure is  made  by t h e  court,  c le fn~dants  p ray  tliat 
the abore i~leiitionrtl  $60.00 and iiiterest thereoil s i i ~ e r  d l  Scptei i~ber ,  
1921, a i ~ t l  the abore n ~ e r ~ t i o ~ i e d  $278.77 ant1 iiltcrc~st tlierc~oii f r o m  21  
J a l i u a ~ ,  1026, he adjudged a i d  tleclnretl to  bc n filst :lilt1 pr ior  l i w  
ou said Iai~tls and  the moiley derived f rom t h e  sale thereof; altd tha t  
said c.l:iims both he pa id  m d  satisfied beforc t h e  said p la i l~ t i f i  or m1j7 
otllcr pcrsoil shall receive a n y  sunls wl~ntsocvcr frorli the  sale of si~itl  
I n ~ ~ t l s ,  csccpt fo r  tases, a l ~ d  defeutlitlits 1w:ly tliat t h y  be givcii s u r l ~  
o t l l c ~  a l ~ d  fur t l~c ' r  relief as thev m a y  1)c r ~ ~ t i t l e t l  to." 

T lw prior  colitract-niortgagc,, oil tlw s : m e  I:ri~tl, tha t  C. C ' .  C%c?c~k 
(.lainis under, is dated d l  Scptemht,r, 1921, and male by dcdcndallts 
I'rc~slic~lls to l~i i l i ,  a1111 tluly rerortlod ill tlle register 2f tleetls offic'e of 
I i a i ~ t l o l p l ~  C'oulity, S. C., on 22 J a n u a r y ,  1063. T h e  pclrtiucnt 1)arts 
of this eontract-~~~or. t ,"age a r e  as  follows: 

"Wi t i~essc t l~ ,  tha t  wliereas, on or about 10 J:ritnary, 10-3 1, ~ I I P ,  C'ary It. 
(-'llec.lr, esccutetl a l ~ d  deliwretl to  C'. C. C'llccli a ccrtaiii tlretl of conrcy- 
allre, whereby she c o l r r c ~ y d  a t ract  of 1a11d herr4liaftc,r elcwrihetl f o r  a 
tc'rin of I ~ c r  ~ i a t u r n l  lifc, which snit1 tlcctl is recordeel i n  the office of the 
wgistor of d c t ~ l s  fo r  R:~ridolldi County ill Book 10S, a t  p g c 2  115, fo r  :L 
cwlisiclcmtioli tha t  tlic saicl C' .  C'. (,"lleek was to suppoi t, niai~~t;r i i r ,  (*are 
for ,  p y  dotstor bills, esl)CiIscs f o r  the rei~iaiiidcr of t11.t l ife of ('firv 1:. 
( ' l ~ w l i ,  U I I ~  g i r e  11('1. Lmly ( I  d i~co~ i t  li~rritrl ( i f  t1~'ullr. 

I \ ~ ~ t l  ~ h e r e n s ,  i t  is the purltoacL of C' .  C'. ( ' l i e ~ k  mitl . \~iiric (~'lieck, h i s  
\:.ifc, to $1.11 said tract of land to L. 31. I ' w ~ i ~ r ~ l l  alitl Ilo.si111ia I'res11~11 
f o r  the c.oiisitlcratioi~ of olie tlollar, aiitl t11v fur thcr  r )~i.;i(lwntion that  
the s:iid L. 31. I ' r c ~ s ~ ~ c ~ l l  aud R o s a ~ 1 1 a  l'rc~s11c~11 shnll s ~ ~ l ) l ) o r t ,  I I ~ ~ I ~ I I ~ ~ L ~ I I ,  

c2aw for ,  1):1y  lort tor hills ant1 li:~y al l  cxl)eliscs tlurilig tlic, rc.i~~:~iilelcr of 
tlie 11atnr:~l life of C':rry R. Chcck, u n t l  p u y  11 o r  0111.itr 1 c . ~ p t ~ s r s  ctt tletr 111. 

_111tl n.l~c.rc.;rs, i t  is the desire of t l ~ c  snit1 L. 31. I'resllell aucl R o a i i i i : ~  
I'rc~licll, his wifc, to secure tllc m i d  support. ~ l i i i i i i t c l i , i i ~ ~ ~ ,  ( I o ~ t o r  bills 
a ~ t l  buricil c.cp,tz.ves f o  the s a i d  Cf. ( ' .  C ' A c ( ' X .  tr~ztl sclrv 11 im i~cir~~llc,s,s f r o n ~  
sccid t7.t'p'n.sc i n  roi~sitleration thnt  they rcwivc. :I tlectl fro111 tlic' s:tid 
C. C'. C'lieck to tlw tract  of l a l ~ t l  hrrt . i~laftt ,r  to  hc t1twribc.d. 

-\lit1 ~ v h c r c ~ w ,  the said C. C'. C'l~c(.li ha?; c~sc~cutctl a deed to the said 
L. X. I'resncll and  R o s a n ~ ~ a  E. I 'rcwell fo r  tllcd t ract  of I a l ~ d  l i c ' ro i~~nf te r  
t iwr ibc t l  ill wlisitleratioil of the sum of sixty ticillar~, 1)iiitl ant1 c ~ ~ l ) ~ i i t l c t l  
iiy tl~cx wit1 C. C'. L'11cc.k f o r  the b c ~ c 4 t  a ~ i t l  sul)l)ort of the said (-'ary 
('liec,k. I t  is t l ~ v  purpose of t h e  aaitl 1,. 11. L'rw~it~l l  ; r l i J  Koxai~iia J1. 
i J u w t ~ l l ,  his ~v i fc ,  to scc~l re  tliv saitl (-'. ( ' .  C'111~(~1i fo r  the  said .will of 
sisr~- d ~ l l i l r ~  by reasoil of said cxpc~~tl i ture ,>.  . . . 

h t  this tlcctl is i~lntlc oil thi:: special t r m t ,  alitl that  i : thc. xtitl p;irti(>s 
of tiic fi~..qt 11:irt s h ~ l l l  well alitl t ruly 1):1y to tltc p i r t i c ~  of tl~c, .;c~c.o~itl 
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part, or his legal representatires, t h e  said s u m  of s i x t y  dollars as  afore- 
said ,  and shall furnish support, maintain, pay doctor bills and all ex- 
penses and care for the said Cary R. Cheek for the remainder of her 
natural life and  gire  her  body a decent burial  a t  the i r  own expenses 
:hen this deed shall be null and roid. 

But  if default shall be made in caring for, supporting, maintaining, 
paying doctor bills and other expenses for the said Cary Cheek, or in her  
! ~ u r i a l  a t  death ,  then it shall be lawful for and the duty of the said 
C. C. Cheek, party of the second part, to sell said land hereinbefore 
described for cash a t  the courthouse door in  dsheboro, S. C., after 
first ad~e r t i s ing  said sale by posting notice thereof a t  the courthouse 
door and three other public places in  said county for thirty days imme- 
diately preceding such sale and also publishing said notice for four 
weeks inmlediately preceding such sale in a weekly newspaper published 
in said county and conveying the same to the purchaser in fee simple, 
and out  of the  m o n e y  arising f rom said sale to  pay said s u m  of s i x t y  
dollars and  such other  s u m s  the  par ty  of the second part has  paid b y  
reason of h i s  ton t rac t  and deed with flte said C a r y  El. Cheek," etc. 

The only material issue submitted to the jury necessary to be con- 
sidered 011 this appeal is as follows: " ( 2 )  What amount is due and 
owing to the defelldant C. C. Cheek by the defendants L. X. Presnell 
a i d  wife, E ~ i e  Pres~iell,  by ~ i r t u e  of the mortgage, as alleged in the 
answer? Aiiswer : $70.00 n i th interest 011 $60.00 from 21 September, 
1921." 

The court belo~v cllargecl tlie jury as follo\vs : "Tllereforc, gentleme11 
of the jury, the court cliarges you, as a matter of law, that you will 
mlsner this second issue $60.00 plus $10.00, $70.00. That  you nil1 an- 
swer the secoild issue $70.00 with interest on $60.00 from 23 (21) Sep- 
tember, 1021-$70.00 v i t h  interest 011 $60.00 from 23 ( E l )  September, 
1921." 

The jury amwered t l ~ e  issue as instructed by the court below. Judg- 
ment \\-as duly rendered on tlie verdict, and an order of foreclosure, etc. 
The defendant C. C. Cheek escepted and assigned error to the charge of 
tlie court below, and to the judgment as signed, and appealed to the 
Supreme Court. Tlie liecvesary facts will be coiisidcred in the opinioli. 

CL .~RI~SOX,  J. Plaiiitiff rightly coi~tends that the question inr.olred is 
tlic i~itcrprc.tntio~l to be placctl upon the pro~is ions  of the written i i~stru- 
~neut ,  :L co~i~hincd coiitr:~ct a~i t l  mortgage, set fort11 ill the record. 
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Tlie evidence undisputed is  to tlie effect that Cary 12. Cheek had two 
cliildren involved ill the co~~troversy  (1) ( 2 .  C. Clieek allel (2 )  Rosanna 
Evie Cheek, who married L. M. Presnell. Cary R. Che& made her lionie 
~ ~ i t l i  L. 31. Presr~ell  and his wife Rosa1111a E ~ i e  Presnell frorii the time 
they gave the mortgage to C. C1. Chcek, 011 21  Septenber, 1021, until 
Iwr death on 21 January ,  182G, at Okeerliobw, Fla .  The testinioi~y of 
L. h1. Presnell, in part, is as follo~vs: "I hare  lived, since 1826, a year 
miti a half ill A\sl~cboro. I livcd on this farm u11ti1 I got burlled out. 
. . . S l ~ c  (Cary R. Check) was actually living with nie at tlie time 
this paper w:ls niatle to Mr.  Clieek and she made 1 i c ~  l~oine with nie 
from tl ic~i  uutil tlic time of her death. I paid her dovtor bills and lier 
other cxpe~iscs during tliat tiine, and I supported a~i t l  iilai~itained lier 
:l~ld cared for l ~ c r  during that time. I paid all of her espcnscs duriug 
the bnlauc-(1 of 11cr life. She died ill lily llorne a t  Okeecliobee, Florida, 
oil 2 1  January,  1826. . . . I told Cole (his brother-ill-law) I 
uallted the money to pay for tlie old lady's funeral espwses ant1 he 
let llic have it for that purposcl. After tliat I securcd a cl~eck fro111 
C. C. ChCelr for  $200.00. I t  is dated, I notice, 25 January .  I recei~ccl 
it about this time. It \!as :I day or so after I brought her in fro111 
Florida." 

C. C. Chcek testificci, ill part : "The ot11r.r expense tliat I paid n a s  a 
c l~arge  for a hearse nllic'h n a s  $10.00. . . . I I y  niothrr died in 
Florida. Ok~whobec  was licr l ~ o m e  a t  tlie tiliie she died. She n :ts l i ~  i i ~ g  
don 11 tlicre. I do not llnlipc~i to k~lon.  hou f a r  it n as frolii n l ~ e r e  slic 
\\:is buried. 1 c a ~ ~ ~ ~ o t  say that i t  aas up towards 1,WO miles. I haye 
ilcvcr hat1 occ:~sioii to estimate the clieta~icc. Tlie $25 00 truck c l i a~gc  
is for tra~lsport:ltio~i from ,~bertlcen to 13c11nctt. . . This place 
v a s  rcspoilsible for ul lat  he did. I f  lie did ~ ~ o t  do it I v :la to take it up. 
. . . 'I'hat c1iec.k n a s  paid by me. I t  is the amount of $630.00. Tlic 
callc~>li  as i ~ ~ t r o d u c ~ d  ill c~it lerlw, wl~irl i  rcacls as f ~ l l o n s :  'Bellnett, 
S. C., 25 J a ~ ~ u : t r y ,  182G-I'q to the order of L. N. Pr~.,ilell, $230.00- 
t n o  l ln~~elrcd thir ty dollars-To I'coples Bniik and Trust Coii~paily, 
13r)1111ctt, S. C.-C. C. Clleek.' (The  folloning was endorsed on the back 
of the check: 'Pay  to E. 73. Cole, L. 31. Pr~wie11.') Lacy (L. 31.) l'res- 
11011 told ule he failed to get it as early as tqiectetl. 111 order to get 
axvny 11e l ~ t l  to 111:ike a sc.11edule oil t r a i ~ ~ ,  n~itl that lie borrowed it from 
Edgar ( E .  B.) Colc and proniised to replace it. I-Ie told nie as sool~ 
as the fuiwrnl T\ :is o w r  11c n a s  :ii~xiuus to gyt  that 11i011cr bar]< to Edgar 
a~l t l  up n c ~ ~ t  07 el. to the office, little office at the p1ani11g mill at Bmilett.  
It was just nftcr the funeral. M y  mother was brought to U ~ i l ~ l c t t  a ~ ~ t l  
left a t  my sister's home. The  $230.00 v a s  never paid to ~ne." 

1i:dg:lr (E. 13.) Colc nns  L. 31. P ~ C P I I C I I ) ~  brot1ir~-in-l:lw, U I I ~  110 

r c l a t ~ o i ~  to C'. C. Chcek. J. A. P u n  is te,tifietl, ill p:wt : "I l i ~  e at Den- 
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nett, S. C. . . . I was cashier of the bank until it  closed. . . . 
N r .  Cheek came to the bank and made arrangements for us to wire 
tlie money to L. N. Presnell in Florida. W e  did actually wire the 
money." 

TVe think, under the evidence, that  the $230.00 was a d ~ a n c e d  in good 
fa i th  by C. C. C h e ~ k ,  under the contract-mortgage and to aid in bringing 
his mother's body back to the old ho121e burial ground. L. N. Presnell, 
a t  the time, did not have tlie money for the purpose. The temporary 
obtaining it by L. 11. Presuell, under the circumstances, with a corpse 
to be transported, from his brother-in-lalv, Edgar  (E. B.) Cole, and 
informing his brother-in-law that he thought lie could get it from C. C. 
Cheek, was not such an  obligation to Cole that  would defeat Cheek's 
claim. This he did and returned the esact money (check) to E. 13. Cole 
that  he received from C. C. Cheek-$230.00. 

The only serious question for us to determine is whether the lariguage 
in tlie mortgage "and give her body a decent burial a t  death" woultl 
include the expense of bringing her body to the old home burial ground. 
Presnell, n ho owed that obligation to C. C. Cheek never questioned that 
this was his legal duty, under his contract-mortgage to Cheek. H e  v a s  
unable to finance it and called on Cheek, who did. 

Plaintiff quotes Webster as follo~vs: "Burial: The act of blu.,ying n 
deceased person; sepulture; intermerit; the act of depositi~ig :t dead body 
in  the earth, in a tomb or l-ault, or in the water." Black's Law Diction- 
a ry  defines burial :  "The act of interring the huiiiali dead." 

I t  is contended by C. C. Cheek that wherever Cary R. Cheek died, 
that  tlie contract-mortgage vould liurnal~ly and naturally colltemplatc 
that she would be buried ill the old home burial groulitl, nhc~re others 
liear and dear to her slccy, an-aiting the resurrection. I'res~lcll LO roll- 
strued the agreement. 

We find, on cxaminatioli of the question: The ileternlination as to 
liow a corpse shall be dressed for burial arid the quality of tlie coffin and 
the box in whicli it  is to be placed, as well as tlie depth of the g raw,  are 
matters for those wlio lial-e the burial ill charge, so that what is a 
"decent," "proper," or "respectable" burial will yary with tlie financial 
or social standing of the deceased and his relatives, the customs of the 
community, and the rules of religious, social, and political orgailizatioiis 
to which lie may have belonged. Seaton, c .  C'ommon tcea l f h ,  149 S. W., 
871, 572, 149 Ky., 498, 41  L. R. A. (N. S . ) ,  211. 

I n  11 R. C. L., part sec. 250, at p. 225, Tre find: "If a person having an  
ample estate dies while t rawl ing in a foreign country, there is a legal 
liability on the part of his estate for serl-ices in conr~ection with em- 
balming and trmisporti~lg his body from the place of death to the place 
of burial." 
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I11 24 C. J., par t  see. 927(4), a t  p. 308, it is said:  "Special circum- 
stances may justify an expenditure unusually great in one or more 
particulars, as ~vhere  one dies f a r  from his lionie or 11 s proper burial 
place and transportation of tlie body becomes llecessary and proper, or 
wliere kindred and friends are summoned from a distance to a t te id  
the funeral or accompany tlie remains from a distant pcint." Baybee  c. 
Green,  92 N.  C., 471. 

I n  tlie aiicient day Abraham purchased llnclipelali "for a possession of 
a buryilig place." Gen. 23 20.  Both he and his -\vife were buried there. 
Jacob, his grandson, died in Egypt and Joseph ant1 liis brethrei~ took 
his body to Canaan "and buried h im in the caye of the field of Nach- 
pelall." Gea, 5 :13. KO legal authorities oil the subject  ha^ e been cited 
to us in the briefs of the parties. Family burial grounds are e ~ e r y w l ~ e r e  
in  the State and in  more recent times families hare  plols ill cemeteries 
in the cities and to\\-11s. Taking into consideration all the facts and cir- 
cuinstaiices, what was the coiltemplation of tlie parties  hen the contract- 
mortgage was executed? The  language used in the different places in the 
mortgage "and give her body a decent burial a t  death," etc. The  usage 
or custom of the locality or community i11 rc>lation to s u ~ l i  matters; tlle 
reasonableness of the amount are  for the jury to determilie, under 
proper i~istructions by the court below. 

There can be no question as to tlie $60.00 with interest froin 21 Sep- 
tember, 1921. This is conceded. Nor  the charge for the hearse $10.00, 
and the charge of $25.00 truck for tra~lsportat ion of the corpse from 
Aberdeen to Bennett is also allowable. Fo r  the reasons g i  <ell, there must 
be a 

New trial. 

v. GLOUCESTER LUMBER COBlPdST ET AL. 

(Filed 15 Nay, 1033.) 

1. Master and Servant F i- 
The finding of tlle Industrial Commissiol! that the dl?ce;wxl was an 

eniployee is bindiiig if supported by any coniyetc~it evidence. 
2. Master and Servant A b- 

One \ ~ h o  represents ni~other only as to the results of a piece of work, 
mid not as to the means of accomplishilig it, is an iridcl~ei~dent co~itrnctor 
1111d not a servant or employee. 

3. Master and Servant F +Evidence held to establish t h t  deceased 
was an independent contractor and not an employee. 

Evidence tending to show that the deceased wrrs eiigagecl in l~auling 
logs to a pond for tlle defendant, and that deceaqed \ \as at liberty to 



S .  . J Tile c a w  t11r11s O I I  \\lic:tl~c,r L,T 11. 15vso11 n.as:rli i11tlc.- 
I ) V I I , I C J I I ~  ( w ! ~ t r i ~ ~ t o r ,  o r  a svrvallt o r  c ~ ~ r ~ l ~ l q c e  of the Gloucrster Lurnbt'r 
C ~ I ~ I ~ ) ; I I I ~  at the  t i ~ l i e  of h i s  il l jury ant1 tl(~;rtli. Tlie I ~ ~ d u s t r i a l  C'o~ninis- 
sion foul111 t11;rt lie \\.as ail eru1)logec and  awartlcd coiilpci~satio~l,  w h i e l ~  
f i u d i ~ q ,  if s n l ) l ) o r t ( ~ l  by ally coiilpetcllt evidence, is bin( l i~rg on the courts. 
l l ' i ~ t h c ~ i ~ r y  is. l"(cr,icy b ' t o r ~ s ,  l ~ ~ c . ,  nn_f(>, ;!I; 117cbb is. Il'oinlir~son, 202 
S. C., 860, 1G4 S. E., 341. 

T h e  jutlgc of the Superior  Court,  oli the  otlier liand, \\-as of opinion 
tha t  all the  evitlel~ce tends to sliow the dccensctl was 1111 i t ~ d q ~ c ~ ~ d e ~ l t  
contractor. TVitll this view, ~ v c  a r e  coristrxil~etl to a p c .  

Generally s l ~ e a l i i n ~ ,  ail i~ldelwlldcut contraiator is  o ~ c  n.110 undertakes 
to prot1uc.t :I gi\-(w resnlt, but so that  ill the  ;~ctu;rl esc.cutio11 of t h c  work 
11(. is ]lot u ~ i t l u  the orders o r  control of the persol1 f o r  ~ r h o m  he does it ,  
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a i d  m a y  use liis o w 1  discretion i n  matters  and  t h i ~ i g s  not specifiecl. 
170u)zg 7%.  Lumber Co., 14'7 X. C., 26, 60 S. E., 654;  G11y c. R. R., 14s 
S. C., 336, 62 S. E., 436;  Bcal c .  Fibre C'o., 134  S. C., 147, 69 S. E., 
834;  De?zizy v. Budington ,  155  X. C., 33, 70 S. E., 1085;  lZci,moll r .  
Contracting Go., 159 N. C., 21, 74 S. E., 632. 

One  who represents anotlier only as  to  the results of piece of v o r k ,  
a i ~ d  not as  to the n iea i~s  of accomplishing it ,  is a n  iiidepei~tleiit ~ O I I -  
t ractor  and  not a servant or employee. Pouscll 1 % .  C'omf.  C'o., SS Tei l~l . ,  
606. 

Tested by this  s tandard,  it would seem tha t  tllc deccnsecl n.as a n  
ii~dependeiit  contractor, and  i ~ o t  a n  employee of the Glcucester Lumber 
('ompmig, a t  the time of h i s  i n j u r y  and death. 

Alfirmctl.  

STATE Y. BRTAST STOSE. 

(Filed 17 Mag, 1933.) 

1. Homicide G a- 
Testimony tnldiiig to slio\\- that defe~lcl:~~it shot i111t1 liilled cleccnsecl, 

toy~thcr  with testimony of the dying d~v1;11.:1tio11 of the tlcwnspd itlcntify- 
ill:: t l e f e ~ ~ t l : ~ ~ i t  a s  his assailant, and otlitxr t ~ i t l t w t ~  of itlcntity. niotirc, etc.. 
is held sufivirnt to  l i a ~ r  bcen sul~iiiittr~tl to t l~t ,  jury, : ~ l i i  their re1.dic.t 01 
guilty of first tlcgree murtlrr is 111~1it~111. 

2. Criminal Law L d- 
Where defeiidaiit does not object to tlie :~clmis~ioii of certaili e~itleiice 

ul~oli tlie trial lie may not coml~lni~i for tlie first time in tlic Sul)remc 
Court on appeal, and held furthcr the e\ idcnce coml)lained, of \ \as  f a w r -  
able to  defendant. 

 PEAL by deferidaiit f r o m  Cozi 'pe~,  8pcc  icil Judge, :it -\ngust Tcrni,  
1931, of WILXES. 

Cri ininal  prosecution tried up011 iiidictil~ent cllargiiig the prlsoller 
n.itli tlie murder  of one R a y n e  S o r m a n .  

Verdict : Guil ty of murder  i n  the  first tltgrce (as J i o i ~  11 I,! rctur11 to 
n r i t  of t erf lorarl) .  

Jl ldginc~it  : Death  by electroc~utioii. 
I>cfcntlant appeals,  assigning errors. 

d f tomey -Genwul  B~wmnzi t t  and rlssisfalzt Aftorncy-Geilcral Scarce11 
for t h e  State. 

J .  11. Il'hicker fo7. clcfendant. 
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STACY, C. J. T h e  el idencc on behalf of the State-there was none 
offered by tlie defendaiit-tends to  slion that  on Sunday,  12 Juiic, 1932,  
about the half hour  of iiooil, tlie prisoner fired a shotgun through :L crack 
i n  tlic sriiol<e-l~ou~e aild mortal ly  wounded liis son-ill-law ~ 1 1 0  was s i t t i ~ l g  
O I L  the frollt porcli of his tlnrlli~lg-honsc. T h e  tlcccascd was cnrrirtl t o  
tlie llospitnl alid died the  next day. I n  a dying declaration llr told his  
TI ife that  B r j  :ilit Stoiie shot him.  There  n as other el itleiice of ide~l t i ty .  
as  well as of n i o t i ~ e ,  iiiclutling threats,  tellding to establish the gui l t  of 
tlie dcfendalit. 111 110 T ien of tlie case could the  demurrer  to t h e  c ~ i d e u c e  
l i a w  been sustaiiied. 

D r .  F. C. Hubbard ,  wllo attended the deceased i n  liis last illness, was 
alloncd to test i fy:  "He  told m e  he  n a s  s i t t ing on tlie porch n h e n  h e  
u a s  shot. H e  dicl~i't ki io~v nl io shot him.  Sa id  he b e l i c ~ e d  Stone shot 
him." T h i s  evideiice might  well have been excluded. S. v. Beal, 199 
3. C., 27s)  IS4 S. E., 604. B u t  as  i t  was not objected to a t  the  time, 
the  defendant is  111 no po4t ion  to complain fo r  the  first t i i m  ill this  
Court.  Furthermore. it  n a s  fa rorab le  to tlie clefendant. 

T h e  record is f ree  fro111 reversible error .  T h e  ~ e r d i c t  and judgment 
n ill  be upheld. 

S o  error. 

YI3:RXOS ('ARSOK, BY HIS SEXT FKIESD. J. J. CARSON. v. HENRIETTA 
31ILI.8, ISCORPORATED, 4 S D  THE TRAYELERS INSURANCE COMPANY. 

(Filed 17 May, 1933.) 

Insurance P b- 
In  this action on a policy of group insurance the judgment as of 11011- 

suit is affirmed, the plnintift' having failed to offer satisfactory proof 
that the 1)remiunls were paid ill accordance with the terms of the policy. 
that the policy was crer delivered, that insured had completed three 
months service required by the policy, or that the death of insured 
orcurred while the policy  as in force. 

.!APPEAL by plaintiff f r o m  X c E l r o y ,  J., a t  F e b r u a r y  Term,  1933, of 
RUTHERFORD. Affirmed. 

.Jf. P. S p e a r s  and  J .  R. Burgess  for appe l lan t .  
R y b u r n  (6 H o e y  for appellee.  

A~.kars, J. O n  3 &y, 1927, the  Travelers Insurance  Company issued 
i ts  certificate based on Group  Li fe  Policy No. G. 3670 on the l i fe  of 
Thomas Carson, in which the  plaintiff was named as  beneficiary. Under  
the terms of the  certificate the sum of one thousand dollars was to  be 
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paid if the  death of the  insured occurred dur ing  the coiitii luai~ce of t h e  
policy a ~ ~ t l  while t l ~ c  i~lsuret l ,  ail cliiployee of t h e  IIeiirictta Mill.;, was 
r~rotectcd b r  t h e  certificate. At the  close of tlie  lain in tiff's e~ide i ice  the  
nctioii n a s  disi~iissctl as  ill c a w  of nonzuit,  a l ~ t l  t h e  plaintiff esccptctl 
mltl appealed. 

711 our  opinion the judgnieilt should he aitirmed. T h e  plaintiff insists 
tliat l ~ i s  e \ i d e i ~ c e  makes a 11rima facie case for the  i u r v ,  but n c  find no " " 

satisfactory proof tha t  tlic premiums n e r e  paid ill accortlnlict. nit11 the 
( 2 ~ i ~ t r : ~ ( d t ,  or tha t  t h e  policy was eyer delivered, or that  the i l iwred coni- 
1)letcd three months of eervicc a s  the agrcemeiit of tlie l ~ a r t i e -  rtquireil ,  
or tliat the dc:itli of the i i m u w l  occurred n l ~ i l e  tlle policy \vns ill force. 
Tliere a r c  other objectioiis n h i c l ~  would seem t o  bar  t11e plnii~tiff 's re- 
covery. Judgmeii t  

Alffirmctl. 

CHESTIX3 BROWS, ADJIIAISTRATOK OF ;\I. T. ASIiEW, L)ECFISED. v. SOUTII- 
I X S  RAILTT'AT C'OAIPAST A N D  J. E. I)IVCLBI,ISS A X D  CHESTIClL 
BRO\T'K. 

(E'ilcd 24 May, 1'333.) 

J l n s t c ~  and Servant 1j' a-Third person ~ n ; ~ y  sot 111) ~wgligc.lrce of cml,loyelS 
in action by c.~riploycr to  recover suin paid as co~i~pc~nsntion.  

( ' o s son ,  J., dissenting. 

C'r.\lc~<sos, J., c o ~ ~ c u r s  in tlie clisseiit. 
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compensation under the provisions of the Workmen's Compensation Act 
of the State of North Carolina, and that  plaintiff herein, to \Tit: Chester 
Brown, administrator as aforesaid, pursuant to the terms and pro~isiona 
of the said Workmen's Com~ensat ion  Act of the State of Sort11 Caro- 
lina, accepted a settlement and award, on account of the fatal  injury to 
the said M. T. Askew, made by the Industrial Conlmission of the State 
of North Carolina under the terms and ~rovis ions  of the said act, and 
the amount so awarded by the said Industrial Commission has been paid 
to and accepted by the said Chester Brown, administrator aforesaid. 

"2. That  as stated in tlle opiniol1 of the Supreme Court of Sort11 
Carolina in this case (see 202 N. C., 236, 162 S. E., 613), the said 
Chero-Cola Bottling Company, or its insurance carrier, 'are primarily 
the beneficiaries in whose behalf the action is prosecuted by the plaintiff 
as the personal representative of the deceased employee.' That  if an 
insurance carrier be the real party in interest in this case, then, and in 
that event, the rights of said insurance carrier would be such rights 
only as it acquired by way of subrogation from said employer, Chester 
Brown, trading and doing business as Chero-Cola Bottling Company. 

"3. That  the employer of the said 31. T. Askew, to wi t :  the said 
Chester Brown, trading and doing business as the said Chero-Cola 
Bottling Company, was guilty of negligence which contributed to and 
proximately caused the death of the said If. T. Askew in tlle respects set 
forth in the original answer filed in this action by these defendants, and 
in the second and further answer and defense set forth therein; that the 
aforesaid negligence of the employer of the said M. T. Askew, to wi t :  
Chester Brown, trading and doing business as said Chero-Cola Bott l i i~g 
Company, was the proximate cause of the death of the said llI. T. Askew, 
and the said negligence of the said employer is here and now expressly 
pleaded in  bar of any recovery in this action. 

"4. That  the aforesaid negligence of the said employer n-as the 
proximate cause of the death of the said M. T. Askew and the said 
negligence is here and now expressly pleaded in bar of any recovery 
in this action insofar as the said employer or its insurance carrier may 
be beneficiaries in whose behalf this action is  prosecuted; tliat to allow 
any recovery in  this action insofar as the case may be for the benefit of 
the said employer or the said insurance carrier, would be allowing the 
said employer (and the said insurance carrier to the extent tliat it  may 
be subrogated) to profit by its own wrong, in that  the negligence of the 
said employer as hereinbefore referred to contributed to and proximately 
caused the fatal  injury and death of the said 31. T. Askew." 

Gpon motion duly made by the plaintiff the trial judge struck out 
said amended aliswer for the reason that  the same was "immaterial and 
irrelevant." 

From the judgment so rendered the defendant appealed. 
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Dncc,n~s ,  J .  I s  the tlcfcllse of the contributory neglige~lce of the cni- 
ployer availablc to a third party, ill a suit by the e~nploj.er against suc l~  
third party to recover tlic sum paid by thc employer as compensatiol~ 
for tlic ncglipcnt killing of an e m p l o ~ e e ?  

I n  tlic former tlccision in this casc, reported ill 2C2 S. C., 256, it 
11 as licltl that the employer was not a joint iort-fcasor n ith the tlefentl- 
:111t so fai. as tlirl rights of the estate of the deceased einployce wcrc 
concer~~cd.  The reason for such conclusiol~ is  tliat tli~: compensatioii 
act established all exclusivr remedy for an insured employee irrespective 
of liis fault or ~~cgligence.  Furthermore, the former tlec~sion was based 
upon the assuniption tliat ail a n a r d  had been made by the Industrial 
C'on~mission to the estate of tlie dead workman and that same was paid 
by the eniploycr or liis carrier. Consequently, this actio I is  now prose- 
cuted primasily for tlie benefit of tlie employer or liis carrier for  
indt ninity in the amount so paid. 

The  tlefcnda~it by leave of court filed all anic~ided answer as set out 
above and said to tlie eniploycr in substance: "If it  be conceded that 
I n a s  negligent, you ~vei'e also p i l t y  of negligei~ce. I f  I killed the 
tlewascd you participated a c t i ~ c l y  in the killing, and souill public policy, 
s:~llctiolled ni~tl adoptcd hy decisio~ls of the Supreme Court, forbids you 
to profit by pour O U I I  nrong or to pluck good fruit  fro,n tlie evil tree 
of your own planting." The pertinent idea was declased in Dalris v. 
I?. R. ,  136 S. C.,  115, 4s S. E., 591, as follows: "The uliderlyiiig p r i~ i -  
ciple ill our view is that no one shall profit by his own wrong, a i d  if 
the father's neglige~~cc,  and not tliat of the railroad company, was the 
proximate cause of the death (under the doctrine of the 'last clear 
clialice'), it  ~ o u l d  be obviously wrong to permit him to put money into 
his pocket for damages proximately caused by his own negligence, be- 
cause sued for tlirougli an administrator (wl~ether himself or another), 
yet for liis benefit." The same thought mas expressed in  Goldsmith v. 
h'amef, 201 S. C., 574, in t l~ese words: "In the instalit rase, therefore, 
if recovery were allowed, the amount would be divided b(1tween the two 
nroi~gdocrs. This is also contrary to tlie policy of the law." 

Tlic identical question of law involved in this appeal has been coil- 
sitlcrcd in the following eases: Graham I - .  P i t y  of Lincol'n, 183 N .  IT., 
369 (Xebraska) ; Fidel i ty  C a s u u l f y  Co. v. Cedar Val ley  Electric Com- 
pan!/, 174 K. T., 709 ( Iowa)  ; X i l o  Serich Rai lway  Co. 1;. Pacific 
E lcr f r ic  Ry. C'o., 230 Pac., 15  (Cal.) ; General B o x  Co. v. Xissour i  
lT f i l l t i c s  Po., 55 S .  W. (2d),  442 (Nissouri)  ; T h o r n t o n  81-0s. v. Reese, 
246 S. W., 527 (Minnesota) ; R y a n  Co. v. Sani tary  District,  236 I l l .  
A\plwllate, 511 (Ill.) ; Otis Blecator Co. v. X i l l e r  d Paine,  210 Fed., 376. 
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The foregoing decisions are  based upon compensation statutes with 
variable wording, and the courts proceed to the judicial conclusion an- 
nounced therein, upon divergent theories of liability. I t  is to be noted, 
however, that all of said decisions except the Minnesota and Illinois 
cases, supra, deny the applicability of the defense of contributory negli- 
gence in suits by the employer or his carrier against a tliird party. The 
hlinnesota and Illinois decisions, supra, adopt a different ~-ielv upon tlie 
facts disclosed by the records upon which the decisions were based. 

I t  is needless to undertake to analyze the compensation act or to en- 
large upon its fundamental theories of liability. Manifestly the statute 
was designed primarily to secure prompt and reasonable conlpensatioli 
for an employee, and a t  the same time to permit an employer or his 
insurance carrier, who had made a settleme~lt with the employee, to 
recover the amount so paid from a tliird party causing the injury to 
such employee. C. S., 8081(r). Noreover, the statute was not designed 
as a city of refuge for a negligent third party. hTevertheless, when the 
employee or his estate has been satisfied, and the employer seeks to 
recover the amount paid by him, from such third party, his hands ought 
not to have the blood of the dead or injured workman upon them, wlieli 
he thus invokes the impartial powers and processes of the lam. 

I t  is insisted that  if contributory negligence of the employer be recog- 
nized as a defense that  in such event the negligent third party mould 
escape liability and impose the burden of his negligence upon the em- 
ployer. 'poll the other hand, if such defense be not recognized. an 
employer could by his own negligence participate in the killing or injur- 
ing of the workman, pay for it, and then wash his hands of his own 
wrong merely because he brought a suit against the third party, wlio 
also contributed to the injury or death. 

Furthermore, when the injured workman sues a third party to recoler 
for his injuries, the contributory negligence of the workman, is an avail- 
able defense, and therefore it would seem equally reasonable that  when 
the employer prosecutes tlie suit for his o7vn benefit, the same defemc 
should not be denied. Certainly an  employer is entitled to no greater 
immunity than his injured employee. 

Considering the cause as now presented, the Court is of the opinion 
that the trial judge erred in striking out the answer of the defendants. 

Reversed. 

COKKOR, J., dissenting. The question of law presented by this appeal 
was decided adversely to the appellants on the former appeal in this 
action. Fo r  that  reason I think the judgment should be affirmed. I 
dissent from the decision in this appeal reversing the judgment. 

CLARKSON, J., concurs in dissent. 
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(Filed 24 May, 1033.) 

1. Wills E &Held: the words "afore described real estate" applied only 
to tlie tract immediately before described in tlie will. 

The testator devised three tracts of land to his wift?, each tract being 
described separately and the words of disposition beirg prefixed to each 
description, and after the description of the third tract the will contained 
the following words: "to have and to hold the afore dcmscribed real estate 
during tlie term of her natural life and a t  her death" to the testator's 
daughter. h later item devised the third tract to the daughter subject to 
the wife's life estate. Held,  the words "afore described real estate" applied 
only to tlie tract immediately preceding, and the limitation over to the 
daughter applied only to the thircl tract, and the wife took the first two 
tracts i11 fee simple. 

2. Wills E a-General rules for co~lstruction of wills. 
h devise will be construed to be in fee simple unless an intention to 

convey an estate of less dignity is apparent from tlw will, C. S., 4162, 
and regard will be had to the natural objects of the testator's bounty, 
and the testator's intention as  gathered from the whole instrument will 
be given effect unless it  is contrary to some rule of l a x  or public policy. 

APPEAL by plaintiffs f r o m  Finley, J., a t  S p r i n g  Term,  1933, of 
C L E ~ E L A X D .  

Civil action i n  ejectment determined upon the  c o ~ ~ s t r u c t i o n  of the  
following pro\-isions in t h e  will of S. R. Humphr ies ,  who died i n  1909:  

"2nd. I give and  bequeath to  m y  wife, M a r y  A. Humphries ,  the  fol- 
lowilig described real  estate, t o  w i t :  (Description by nletes and  bounds 
of homestead consisting of 208 acres).  I also bequeath to m y  beloved 
wife m y  ent i re  one-half interest i n  the  following descrioed t rac t  of l and  
owned by m y  brother, P. W. Humphr ies ,  a n d  myself, to w i t :  (descrip- 
tion by metes and  bounds of t ract  consisting of 163%, acres) .  Also I 
bequeath to  m y  wife m y  en t i re  half interest (description by metes a n d  
bounds of t rac t  consisting of 619y2 acres).  T o  have  and  to hold the  
afore described real  estate d u r i n g  the te rm of her  naturril l i fe  and  a t  her  
death to go to S e l l i e  G. Settlemyer of Catawba County, S o r t h  Carolina. 
2nd. I bequeath to  Kell ie  G. Settlemyer now wi th  her  mother  i n  
Catawba County, K o r t h  Carolina, t ract  Xo.  3 the  above described lands, 
and she i s  t o  have  possession of said lands upon t h e  death of my wife, 
M a r y  A. Humphr ies ,  and not before." 

O n  21  August,  1912, M a r y  3. Humphr ies ,  wife of t h e  testator,  sold 
the lands here i n  dispute, the  first a n d  second tracts, above described, 
to V. A. H u m p h r i e s  i n  fee, reserving a l i fe  estate u n t o  herself, and 
remained i n  possession thereof un t i l  her  death i n  June ,  1917. 
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Nellie G. Settleniger v a s  a minor at the death of the testator. S h  
married J. Floyd Jolley in  1915, ant1 reached her majority in 1918 or 
1919. 

TT. A. Huniph~*ies took possession of the two tracts of land liere in con- 
troversy under the deed of Mary A. Humphries imniediately followiiig 
her death and remained in possession thereof until his death, which 
occurred 1 June,  1931. H i s  heirs have been in possession of said lantls 
since his death. This action was instituted 9 February, 1932. 

The defendants deriy that plaintiff took any interest in the first and 
second tracts, above described, under the will of S. R. Humphrics, ancl 
they also plead the statutes of limitations. 

From a judgment liolding that plaintiff took no interest in the loczcs 
in quo under the will in question, she appeals, assigning error. 

D. 2. S e l i , f o i ~ ,  Paul  Houcher, Jennings L. Thompson  and Quinn,  
Hamrick  LC. Hamrick  for p l a i n f i f s .  

J .  C'. 1T'his11unt and R y b u r n  d Hoey  for clefendanfs. 

STACY, C. J. Does the limitation, "To hare  and to hold the afore 
described real estate during the term of her natural life and a t  her deatli 
to go to Sel l ie  G. Settlemyer," which follo\vs the descriptiou of the third 
devise iii item two of the will of S. R. Humphries, also apply to the 
first a i d  second devises? Our answer is, that i t  does not. This is the 
i~iterpretation xhicli the parties themselres placed upon the xi11 for 
more than tnenty years. 

111 the first place, the ordinary signification of the words "afore 
described real estate" is the next preceding, n.hich in the instant case 
woultl mean the tliircl tract of 61955 acres immediately preceding the 
limitation. -1lclcer L! .  , l fcliinney, 184 N. C., 393, 114 S. E., 399. 

Secolitlly, the first and secoiid devises, stailding alone, are unquestion- 
ably devises ill fee to tlie testator's wife. She was the primary object 
of his bounty, mid is entitled to be accorded consideration as such. 
,lIat~gllm r .  l'r u.st C'o., 195 N. C., 469, 142 S. E., 711. I t  is provided by 
C. S.. 4163, that when real estate is devised to any person, the same 
shall be held aiitl construed to be a dexise in fee simple, unless such 
devise shall, in plain a d  express words show, or i t  shall be plainly 
illtended by tlie will, or some part thereof, that the testator intended to 
colivey ail estate of less dignity. Lineberger v. Phillips, 198 K. C., 661, 
153 S. E., 118; TT7ashbui.rc I . .  Higgerstaif', 195 S. C., 624, 143 S. E., 
210;  B a ~ b e e  P .  Thompson ,  194 K.  C., 411, 139 S. E., 838. 

Hence, if we give the language of item two its ordinary mealling, it 
would seem to accord with the interpretation heretofore placed up011 
the will by the interested parties. D u n n  u. Htliaes, 164 S. C., 113, 80 
S. E., 410. 
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B u t  concctlii~g tlie purposc of i tcm two, qtnnding nlolie, to he doubtful,  
the intciition of tlic tcstator is  npparcnt ly sclt a t  re.' hg thc 3rd item 
of tlie nil1 ( e r r o ~ ~ c ~ o u s l y  ~rmnbcrcti 211(1), nlicri. i t  i ,  ic~l~catcvl S e l l i e  C .  
S r t t l ( m v r r  i i  to h a r e  "tract No.  3 the  a b o w  d e * c r i h > l  lands," snbjcct 
to the lifc e.t:ite of the  testator 's wifc. 

Tl l r  n ill TI as d r a n n  by a justice of tllc pcac2c, n l ~ o  n n y  p e r l ~ : ~ p ~  nlorc 
fami l ia r  wit11 tlwtls t11:ill wills. Af te r  n r i t i n g  out t l ~ c  ~ccol id i tem ill 
1o11g llnutl, hc e7 i t i r~ l t lg  read it  o ~ e r .  m d  r r a l i z i ~ i g  tlilx p o + i b l ~  I I ~ ~ S C O I I -  

s t ruc t io i~  n h i c h  might  rcsult f r o m  i t 3  peculiar nort1111g. lie untlcrtook 
to clar i fy i ts  meaning by s tat ing i n  t h e  iicxst i tem that S e l l i r  G. Settle- 
nlyer naq  to h a l e  tlie tliirtl tract,  subject to the  life c.tatc of tlw tcitn- 
tor's \life. Tl ic  fac t  that  no f u r t h e r  merition was m : ~ (  c of the first ailtl 
s t ~ o u d  t racts  would s e c ~ n  to iuclicate that  lie rrgardctl i t  clear tlicj 
\ \ere  to go as  o r ig i~ in l lg  ticl ised to  the  testator's 11 ifc in  fcc. 

Tlic pole-star ill tllc i ~ ~ t e r p r e t a t i o n  of xr ills, to  v h i  .h all  r u l ~  iuu,t 
b(wt1, uiilcss contrary to sonic ru lc  of Inn. or public policj,  i, thc inteiit 
of the  tcstntor, and  th i s  is to be nscertaineci f r o m  tllc four  c60rliwi of 
tlic n i l l ,  comidering for  the purpose the  n ill aiid ally codicil o r  cmlic~lc. 
as  c o ~ i s t i t u t i ~ i g  bu t  OHC i l ~ s t r u m e ~ ~ t .  E / l i n ~ / f o n  P. Il'rlisf C'O., 196 X. c., - - 
i a5, 147 S. E., 2%. 

G i ~ i i ~ g  e x p r e s a i o ~ ~  to the sanw thought ill ,1f tI i3rr c. .1 f (1<1~11(  11, h u j ) / a ,  

-Ldtx~ns.  ./., tfvliwring the  opinioli of the  C'ourt, said : " Cerertliele>s, it  i. 
g c ~ l ~ c x ~ l l y  concctled that  ill tlir co~ls t ruc t io~i  of a will t l l ~  r n r d i ~ ~ n l  11ur- 
~ I O V  is to awcrtailr a11t1 g ivr  cffrct to the 111tc11tio11 of the tcst:~tor-]lot 
the i~tcwtinlr  tha t  m a y  Jiavc csistctl ill 111s 1ni11(1, if : ~ t  ~ a r i a l w  i \ l t l i  
thc  o h  i o w  r n c a ~ ~ i ~ ~ g  of tlie words used, but tha t  nl i ich is cspressetl by 
the lnirgungc 11c has  cl l~ployrd.  T h e  qucstioli is not 7rliat tlic, trytator 
iil te~~clcd to csprew, hut n l ia t  11c actually e s p r ~ ~ c t l  iu  liis ~ 1 1 1 ,  n1ir11 
all  i t> p r o \ i s i o ~ ~ $  a r e  c~oi~s~t l t rc t l  alrtl c~oiistrurd in  rhrdir rntlrc>ty," clt111g 
a. autlioritics fo r  the  positioll: I S u f l o r ~ o ~ ~  C. 1.1'21~011, 101 S. C., SbCi; 
E' tu~~tA, \  r .  Il'hifah P I - ,  116 X. C., 518; ( ' k c r r ~ n ~  1.. 4 n w r r ,  13s I\'. C'., 
579; U u t ~ i r  l S .  l f r w o ,  164 S .  C.,  114;  I l ' ay iw  1..  Bro~r ,a 165 S.  C'., 13;; 
Jl tL 'u l lu?n r .  -1lcCuliutn, I67  X. P., 310. 

T h c  case of l i u u w r  1 . .  ('rtrft, 134 S. C'., 319, 46 S. I<., 756, c~tecl slid 
rrlied upon by plaintiffs, is ]lot a t  r a r i a ~ i c e  \lit11 our  prcsellt clccisio~i, 
fo r  ill the rited case, there n as I I O  fu r ther  clause, as  l i c ~ e ,  cxl)lai~iillg tlic 
possible ambiguity. 

Affirmed. 
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CAIILEES J. SOUTHElILAXD, ADJIINISTR-~TRIX OF I. E. SOUTHEIILhND, 
DECEASED. r. J. A. HARRELL ASD THE STBKDARD OIL COI\IP.kST 
O F  SEW JERSEY. 

(Filed 24 May, 1033.) 

Master a n d  Servant F a :  Pleadings 1) c-Jurisdiction of Industrial Com- 
mission must appear  from face of complaint to  be available on  
demurrer.  

In  an action by a n  administrator to recover for the ~wongful  cleat11 of 
his inte\tate, a  lea to the jurisdiction of the court on the gro~llld that 
the Indu~t r in l  Commissioii had esclusive jurisdiction of the cause is ill 
effect a demurrer to the complaint, C. S., 511(1), and the facts ap1)earin~ 
on the fnce of the coml)laiilt a re  determinatire, and facts alleced in the 
plea mny not be considered, and where it  does not appear from the com- 
1)laiut that the defendant regularly emplo~ed more than fire eml~loyees in 
this State, S. C. Code, YOSl(u), the plea to the jurisdiction should be 
overruled. 

 PEAL by plaintiff f r o m  C'ranmer, J., a t  August  Term, 1932, of 
D~I'LIS. Reversed. 

T h i s  is nil action to recover damages for  the wrongful  death of 
plaiiitiff's intestate. T h e  action v a s  begun ill the Superior  Court  of 
Dupl in  C o u ~ i t y  oil 23 February ,  1932, a i d  was heard  a t  the -1ugust 
 tern^, 1931, of said court,  011 the pleadings. 

I t  is alleged ill tlie coinplaiilt t h a t  a t  tlie da te  of his  illjuries a11t1 
resulting clcath, to ~ v i t  : 1 5  March,  1931, plaintiff's intestate Ivas ml 
employee of tlie t l e f e n d a ~ ~ t ,  the S tandard  Oil C o m p a ~ i y  of S e n  Jersey, 
m d  was e~lgagctl ill the performance of liis duties as  such employee ill 
this S t a t e ;  that  said defe~ldnnt  is a corporation, with one of i ts  p r i~ ic ipa l  
offices ill the city of Charlot te  i n  this  S t a t e ;  and that  the death of 
plaiiltiff's illtestate was caused by the iiegligence of said deferidant ill 

f u r ~ i i s l i i i ~ g  for  his  use a defective truck, and  also by the  ~ ~ e g l i g e ~ l c e  of 
the defelidaiit, J. A. Harrcl l ,  ail employee of liis c o d e f e d a n t ,  ~ \ h o  was 
superior ill authori ty  to plaintiff's intestate, i n  the  operation of said 
t ruck.  011 the  cause of action alleged is1 the complai i~t ,  plaintiff de- 
inaiids judgment tha t  she recorer of the  defendants the sum of $50,000, 
as damages for  the n rongfu l  death of her  intestate. 

Both tlefeildaiits i n  ap t  t ime filed pleas to the jurisdictioii of the court,  
i n  whicll thcy alleged tha t  at the  d a t e  of t h e  ill juries and  death of 
plaintiff's illtestate, the defendant, the S tandard  Oil  Conipany of S e w  
Jersey, had  i n  its employment i n  this  S t a t e  more  t h a n  five employees, 
a i d  was, therefore, subject to t h e  provisioiis of tlie N o r t h  Carolina 
TTorkineii's Compe~isatioil  Act, with respect to tlie matters  and things 
alleged i n  the con~pla in t  as the cause of action on wli ic l~ plaiutiff de- 
ilialids j u d g m e ~ i t  i n  this  action. E a c h  c te fe~dant  contended that  t h e  
Kort l i  Carolina I l ldustr ia l  Cosnmissioii h a s  exclusive jurisdiction of thc  



r la im of plaintiff against tlic defendants 011 account of the tlcatli of l i r r  
illtestate, and  tliat fo r  this rcasoii, the  Superior  Cour t  1,f Ihiplili  C'ollilty 
has  110 jlirisdi(~tion of tli(1 C ~ I I S C  of action :111egcd ill t l ~ t  co~iiplaiut .  Dot11 
d c f c ~ ~ t l a ~ ~ t s  dcmandcd jutlginent tliat tlic action be di-w~iasetl. The  pleas 
u crcl su~tn inc t l ,  ant1 the action dismissed. 

Fro111 judprnnit di.mi<sing tlie action ai: to both d c f e ~ ~ t l a ~ ~ t ; ,  ljlaiiitifi 
appc:ilctl to tlicx S ~ ~ p r c m e  C'ourt. 

C O X ~ \ O R ,  J. Tlie plcas to tlic jurisdiction of tlir cqurt filed by tlic 
ticfentlants i n  this  action artx, ill &iert, deniurrers to tlic coliil)l:ii~~t on thc 
g r o u ~ ~ t l  tha t  the Superior  C'ourt of Dnpliil  C o m ~ t y ,  i n  \I hitali t l ~ c  nctioii 
was begun, h a s  no jnriediction of the subjcct-matter of tlie action. 
('. S., 511(1) .  T h r y  p r c w ~ t ,  th twfore ,  ollly rhe qurjstiol~ :I; to nlletlicr 
111jori t h e  facts  appear ing  on t l i ~  face of the compla i l~ t ,  tlic court has  
jurisdiction of t h e  cnuw of a c t i o ~ ~  allegcd t l ~ c r c i ~ i .  1 I o ~ l ~ c ~ c X  i . .  Shorf ,  
196 N. C., 61, 14.2 S. E., 51.3. S o  facts  alleged i n  llic plea.; can be 
considered in tletermiuing the corrcct alizwcr to tllc qnrs t io~ i  of Ian 
p r c ~  utctl hy t h e  tlcfcndant.. Tn Latl inw 1 % .  H i g h  wa!/ I'omiii i s , l on ,  1 S i  
x. C., 184, 116 S. E., 8 5 ,  i t  is sa id :  "I t  is not the office o r  funct ion 
of a t l rmnrrcr  to allege facts,  a ~ i d  upon that  allegation to cl~al lenpe thp 
:~t iwrsary 's  lcgal riplit, or t h r  T nlidity of his  claini, \~.hic.h is  called a 
'speaking tlemurrcr,' but i ts  sole purpose is to take tlie facts  as  t h y  a r c  
etatctl i n  tllc opposite plcntling, or to  adnnt  the t r u t h  cf its allcgatio~iq, 
:t~ltl t l l (>l~ to  question their  S U ~ ~ ~ C ~ C I I C ~  i n  law to authoi izc the grant iug 
of tlic rclicf dcmantlcd, if dirc,ctetl againqt n c o m l ~ l : ~ i l ~ t ,  or tlic \ o n l ~ d ~ i e s s  
of the  ticfeliw, if against all a n s ~ i c r . "  

T h e  judgnie~i t  disniissii~g the : i c t i o ~ ~  is r e ~ e r s e d  on t l ~ c  authori ty  of 
1faitXs c. Ufllitics C'o., ant(., 155, I 6 7  S. E., 560. 111 t l i l t  c.;isc tlie judg- 
l i ~ ~ l i t  o ~ c r r u l i i i g  the ( l e i ~ ~ u r r e r  n a s  affirrllcd. I t  is saitl ill the op111io11 
tllzit "it dors not appear  u p o ~ i  thc face of the complaint that  the TF'ork- 
m c ~ ~ ' s  Coinpelisation Act applics to tlie d r f c ~ i d a l ~ t .  C. S., % d l ( u )  pro- 
c ides i n  subsectioli ( h )  that  the W o r k r n c ~ ~ ' ~  Conlpe lmt  on _Ict docs ]lot 
~1pp1y to casual employees. 'nor to miy per sol^, firm, or p r i \  a t e  corpora- 
tion t h a t  lias regularly ill service l e ~ s  tlian f i l e  e n ~ p l o v e e ~  i n  t l ~ c  snit1 
hu4ness ~ ~ i t l i i n  th i s  State.' Aye-ock z.. C'oopo, ,  202 >\'. C., 500, 163 
S. E.. 569. Tlie fact of the coriiplaint does not disclose tliat the defend- 
allt e n i p l o ~ s  more tllan fil c n ie~ i .  ,I dcnlurwr  c a ~ ~ l i o t  be sustaiued u~llcs:: 
tlie ~ i t i a t i n g  defect appears  npoli the f a r ?  of the  pl tadings assailetl. 
Jtrvticc c. Slccrartl, 197 N. C., 237, 1 4 s  S. E., 241." 

Heversed. 
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SUPPLY Co. 2). COSOLY. 

CISCINNSTI BUTCHERS SUPPLY COMPAKY, IKCORPORATED, V.  J. E. 
CONOLY A X D  P. C. HOWELL. D ~ I X G  BUSISESS AS ECOSONY GROCERY 
COMPANY, ALIAS HOME PRIDE STORE. 

(Filed 24 hlay, 1933.) 

1. Salw H f-In this  action on  notes fo r  purchase price of article, p u ~ ~ -  
chaser sufficiently alleged connterclnim for  fmud.  

In  this action to recover the balance due on notes given by defendant 
for the purchase price of a case for the preservation and display of meats, 
defendant contended that the case was not as  represented to him, and set 
up a counterclaim for Ioss sustained by reason of defects therein. Held, 
fraud may not be definitely defined by the courts, and defendant suffi- 
ciently alleged all tlie elements of fraud and deceit, and offered evidence 
sufficient to be submitted to the jury on the issue of whether defendant 
was induced to sign the notes by the false and fraudulent representations 
of plaintiff. 

2. Evidence C a-"Grentw weight of evidence" and  "prrgonderance of 
evidence" a r e  synonymous. 

The terms "greater weight of the evidence" and "preponderance of the 
evidence" are synonymous, and the charge of the court that the burdell 
was 011 defendant to prove by the greater weight of the evidence his 
defense of fraud set u p  in an actio~l to recover the balance due on the 
purchase price of an article, will not he held for error on the plaintiff's 
esception on the ground that the court should have charged that the 
burden of proving the defense was by the preponderance of the evidence. 

~ P P E A L  by plaintiff f r o m  Devin,  J. ,  and a jury,  a t  J a n u a v  Term,  
1933, of HOKE. NO error .  

T h i s  was a civil action. Plaintiff a Cincinnati,  Ohio, corporation, 
entered into a written contract,  by which plaintiff agreed to furnish,  and 
did furnish,  drfendants  a Koldo-matic counter, a case i n  v-hich to keep 
meats, etc., fo r  the price of $750.00 cash, $90.00 when the order was 
signed and $90.00 whe11 the case was delivered and $27.00 per month 
thereafter  un t i l  the last payment, which was $30.00. Plaintiff by the  
instrument  signed was to retain tit le to the  case un t i l  tlic case was ful ly  
paid for .  Defendants  set u p  f r a u d  and  deceit, and counterclaim, a f te r  
paying all  of plaintiff's claim except $202.53. 

Cla im and delivery proceedings were issued a t  the instalwe of the  
plaintiff on 8 March,  1931, with United States  Fidel i ty  and  Casualty 
Company,  Incorporated,  as  surety on tlie plaintiff's undertaking which 
was served on the  defendants oil 1 8  March,  1931, and the defendants 
replevied with Mrs.  J. E. Coiioly and  Mrs.  P. C. Howell,  as  sureties on 
the defendant's undertaking. T h e  defendant, J. E. Conoly, doing busi- 
ness a s  Economy Grocery Company, sigued a note i n  the sum of $570.00, 
and contract.  Both  contract and note were signed on 27 March,  1931, 



G T S  IS TKE SUPREME COURT. [go4 

aud accepted b- tlic plaintiff on 6 Apri l ,  1931. Plaintiff shipped to the 
tlcfcl~tlaiits the Iioltlo-matic couiitcr as  per co i~ t rac t  alld note. 

1)efciidaiits coiite~idetl tha t  plaiiltiff perpetrated a f r a u d  on them and  
tlrccivctl tlicili, i n  tliat the  Koldo-~iiatic counter, a cas. ill which to keep 
~ucnts ,  ctc., n a e  i ~ o t  a s  rcpresentecl and  was not properly constructed; 
tliat i t  woultl not circulate cold a i r  and  would leak f r o m  the outside. 
Dtfcutlaiits coiitii~uetl to pay  plaintiff as  each ii~stallrnent became tlue 
un t i l  all  had  been ))aid down to the sum of $202.35. 1)efendants fur t l lcr  
c.oiite!~detl tha t  they notified plaintiff t h a t  there was soiuething w-ong  
wit11 tlie case and  plaintiff, two or  three times, sent a service m a n  t o  
s e r ~ i c c  the case; that  each time the service m a n  came and  worked oil 
the case Iic reprcseiited that  the company would fix i h e  case properly;  
lience defendaiits contiiiued to p a y  the monthly iiistallmei~t tlue on the 
i~o te .  T h a t  a f tc r  tlie claim and delivery p r o c e d ~ i g s  w r c  issued, clefend- 
allts made  bond and  colitiiiued to hold tlie case un t i l  the  Sovemher  
Tern of Court,  1931, a t  wliich t ime J u d g e  Midyettc ordered that  the 
case be tun ied  over to the plaintiff and  the same be sold af ter  30 days 
11otic.c of sale a t  tlle courthouse and  three otlier public places i n  tlie 
coulity ant1 t h e  fuuds  be held pending f ~ ~ r t l i e r  ortler:; of the court.  I t  
was atlnlittctl that  the cade was sold and  same brought -lie sum of $50.00. " 

r 1 

I h r  defclidailts fu r ther  coliteiided tha t  they were entitled to the s u u ~  
of $ljS0.5S (tlic amount  they had  paid to the  plaintiff) and  prayed for  
judginwlt agaiiist tlic plai11tiiY on their  couuterclainl aild fo r  tlie f u r t h e r  
s u m  of $500.00 as  d a i i i a ~ c s  a s  a rcsult of lost meats  which they claim - 
tlicy lost hy tliis case being fau l ty  or not properly comtructed. I11 addi- 
tion to tlic above, they f u r t h e r  coiltend tliat they ouglit to recover of the 
plaintiff the  fu r ther  s u m  of $175.00 for  electric curreut  which they clalm 
they paid f o r  n l ~ i c l i  n.as ill excess of tlie propcr amouut  of current  they 
co~~te i~ t lc .d  t h y  ouglit to have used liad tlie case becn n l m t  i t  ouglit to 
llave b e w  and  x h a t  the  a g e i ~ t  claimed i t  was. 

Tlie iesucs submitted to the jury a i d  their  ailswer: thereto, were as 
fol1on.s : 

"I. W e r e  tlle defendants iiiduccd to sign the  note znd  contract sued 
011 by tlir false a ~ i d  fraudulent  representations of the  plaiutiff, as  
:~llegetl ill tlefe~itlaiit's aiiswer and  cou~i te rc la im?  Answer : Yes. 

2. Wliat damages, if any, a r e  dcfeiidnnts elititled to iwovcr ,  thcrefor 1 
. lusn e r  : $1S0.00, and interest.  

3. ,\re the dcferidaiits iildebtecl to the plaintiff, a i d ,  if so, in  wllat 
niiiou~it ? Aiiswer : S o t h i n g .  

4. I s  the  plaintiff entitled to t h e  possession of tlie property described 
ill the coinplaiiit ? Answer : Yes. 

5 .  W h a t  was the value of tlie said property a t  the t ime of i ts  seizure 
nnder claim and delivery p r o c e e i h g s  in  tliis action ! lnswer : $50.00." 
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T h e  following judgment was rendered by the court below: "This 
cause coming on to be heard  before his  I Ionor ,  W. A. Deviii, and a jury, 
and tlie issues being answered i n  favor  of the  defendants;  i t  is, therefore, 
upon motion of H i r a m  S. Kirkpatr ick,  a t torney for  tlie defeiida~its,  
ordered and  decreed by the court tha t  J. E. Coiioly a i d  P. C. Howell 
have and  recover of the plaintiff, Cincinnat i  Butchers  Supply  Conipaiig, 
the suin of $180.00, with interest f r o m  date  of tliis action unt i l  paid, 
and for  costs of this  action, to  be taxed by tlie clerk of tliis court. It 
is fu r ther  ordered that  upon con~pl iance  with this judgment plaiiitiff 
shall be entitled to tlie $50.00 now held under t h e  order of this court." 
T h e  plaintiff made numerous exceptions ailti assigiinlcilts of error  ai~cl 
to the j u d g m r ~ i t  as  signed, and  appealed to tlie Supreme Court.  

C ~ a n ~ s o s ,  J. Af te r  a careful  review of the eridellce allcl charge of the  
court below, we do riot thiilk plqintiff7s exceptions a i d  assigiiineiits of 
error  call be sustainecl. All t h e  elements of f r a u d  ant1 deceit were 
sufficimltly pleaded by defeiidants, and  the e d e i l c e  on tlie t r i a l  sufficiellt 
to sustain defendants' allegations of f r a u d  aud  deceit to avoid tlie coil- 
tract a i d  recover damages. O n  account of t h e  siilister ramificat io~is  of 
f r a u d  and deceit, courts seldoni lay doni i  ally h a r d  and  fast  rule. T h e  
general allegation of f r a u d  ant1 deceit a d  proof of same is sufficiciitly 
slio~vil oil thls  record. T h e  fact,  under  conflictiiig e v i d e ~ ~ c e ,  was for  the 
ju ry  to determine. 

' l h e  court belon charged the  j u r y :  "Sow, upoil this  issue tlie b u r d e ~ i  
of proof is upoil tlie defkndant, M r .  Co~loly,  to satisfy you froill the 
evidence and by i t s  greater  weight, tha t  lie was iiitluceci to  s i p  this 
contract by the false a i d  fraudulent  represeiitatioils of tlie p l a i ~ t i i f ' s  
agent,  as  aileged ill this  answer." 

Plaintiff i n  i t s  brief asks "Ought the judge to cllargc the degree of 
proof was on tlie defendants oiily by the greater  w i g h t  or by the 
prepoideraiice of tlie evideiice 1'' A s  we uiiderstalid it ,  plaiiitiff does ]lot 
challenge the correctness of tlie court below ill charging tha t  tlie burtlc~ii 
of proof, onus  probarldi, was on the  defendarits, but  i t  co~iteuds tha t  the 
proof should be by the preponderance and  not by the greater  w i g h t  of 
the  evide~ice as  charged by the court below. W e  think the  c o ~ ~ t e i l t i o ~ i  
is a distinction witliout a difference. They  a r e  synoilplous.  

I n  1 0  R. C. L., Evideiice, 11. 1012, p a r t  sec. 204, v e  f i ~ ~ t l :  "There is I I O  

doctrine of the l aw settled more  firmly than  the rule  which authorizes 
issues of fact  i11 civil casts to be determined i n  accordance n-it11 the pre- 
poi~derance o r  w i g h t  of the evidence. T h e  reason of the rule 110 doubt 
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is, that  as  between m a n  and  man,  where a loss must fa1 upon one or  the 
other, i t  is r ight  tha t  tlie law should cast it  upon h im who is sliown 
to h a w  been the cause of the  loss, by proof cstabl ishi~ g the rensouable 
probability of tlic fact." 23 C. J., p. 16, scc. 1740;  X t ' u ~ h o m  1 % .  Sm/ f11 .  
200 x. C.) 532, 533. 

I11 C ' h a f f i ~  2.. J I f g .  Co., 1 3 5  N. C., 95, 00-100, i t  is said:  "When tlie 
par t  of the charge of the  court escepteci to is c o n s i d e r d  and  tested by 
this reasonable rule of the l a ~ v ,  we tliiiik it  sufficiently a ld indeed clearly 
appears  tha t  tlie ju ry  were instructed, a t  least substantially, tha t  tlie 
p h i n t i f f s  were requircd to make out their  case by a ~ ~ r e p o n d e r a n c e  of 
tlic evidence, and that  tlie court explained to them with !,ufficient fullness 
and accuracy what  i t  meant  by the p r c p o n d e r a ~ ~ c e  of t l ~ e  t e s t i i ~ ~ o n y  and 
how tlie j u r y  sliould apply the  rule to tlic facts  aud  (aircumstances of 
tlir case i n  order to drtcriliine nhctlicr plaintiff had met the requircmeiit. 
Tlie use of the  word 'satisfietl' tiid not intensify the proof requirctl to  
elltitle the plaintifis to their  verdict. T h e  w r i g l l t  of t h e  ( x i d e ~ i c e  must bc 
x i t h  tlic p a r t y  nl io  has the burt le~i  of proof or else he callnot succeed. 
C u t  surely the j u r y  must be satisfied or., in other words, be able to rcncli 
a tlecisioii or coiiclusion f rom tlie e\idelice and  i n  far01 of tlie plaintiff 
xliicli will be satisfactory to thc~ilselres. I n  order  to p r lduce  this result 
or to ca r ry  such convictio~i to the minds of the ju ry  as  is satisfactory 
to tlirm, the plaintiffs' proof need uot be more t h a n  a bare prepoutler- 
nllc0c, but it  inust not he less. Tlie charge, as  we construe it, required o d y  
that  plail~tift 's s l i o ~ l t l  p r o w  t l i ~ i r  case by the greatel \wiglit of the  
e r ide i i~e . ' )  KC l i n ~ e  csamil~ct l  tlic rwort l  and  find no prcjutlic1al o r  
reversible error .  

SO ('1'1'01'. 

AII iiit1t~l)cndent :~ction to set aside a judgiuel~t may not be treated :ih n 
motion in the origili:~l cause \!here all llnrtics to the prior action ;Ire not 
lnrties to the action to set aside tlie judgment. 

2. Same--Remedy to sc't aside deed for failure to se r rc  ~unlmons in t ; ~ \  
foreclosure suit is by motion in the cause. 

Kherc  n tax certificate hns been foreclos:.d tlnd dcccl nade to the  pur- 
cliaser's assignee, the remedy of the fomier owiier to sct aside t l ~ c  clcetl 
on the groul~cls that surnincms in the foreclosure action \\'as not ill fact 
served and that the land was not p rop~r ly  listed for t:lsatiou untl n-ns 
ins~ifficirntly described, is by motion in the origilial cruse and not by 
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indepeudent action, there being 110 allegation of fraud or any other 
ground of equitable relief, since, if the cause be treated as  a suit to reillow 
cloud up011 title, i t  would bme necessary to vacate the judgmttnt ill the 
forcelosure proceedings, mid plaintiff's contention that he could not ~ ~ r o -  
cectl by motiou in tlie original cause because the grantee in the forecloaurc 
deed was not ;I party to the original suit cannot be sustaiiied, since tlic 
grantee is in l~rivity with the foreclosure judgment and its validit3 could 
be attacked by motion in the cause after notice to the ~ a r t i e s  ant1 their 
~r iv ies .  

.\ITE.IL by plaintiffs f r o m  C'lcnlenf, J.,  a t  October Term,  1032, of 
N a n ~ s o x .  

- ~ A . \ I s ,  J. Ty\Theli the complaillt and  alls\f'er \\ere read the  dcfei l t l t~~i ts  
111atle a iilotioii to dismiss tlie act ion;  the inotion was allou.ec1 aiid the 
plaiiitiffs esccl)tctl aucl appealed. Wliether tlie judgiiicilt is eorrcct is 
clepeiitlc~it chiefly upo11 tlie allegatiolis i n  the complaiilt. 

O n  29 J u n r ,  1031, or pr ior  tlicrcto, tlie e o u ~ l t y  of 3latiisoit i~ i s t i tu ted  
ail actioil against tlie plai i~t i f fs  to foreclose a t a x  certificate issued to the  
couilty pursuaiit  to  a sale of the lalid in  coi~trorersy.  K O  illlSIVEY  IS 

filed a i ~ d  a n  interlocutory order was nlade i n  which a colmlissioiler was 
:~ppoiiitecl to sell tlie land. Diestoll Silver became the higliest bidder and  
:~ss i~ l ie t l  liis bid to the  defendn~i t  \V:~y~ie Brigmail.  - I f t e r~vards  a final 
decree was made alitl the  coriin~issioiier by directiou of the  court e s e c u t d  
and cleliverccl a deed ill fee simple to tlie i~ssignee. 

It is alleged ill the compla i~ l t  t h a t  the  sui~iriloris ili tlic foreclosure pro- 
cectlil~gs purports  to liave bee11 issued by the clerk of the Superior  Court  
:III(I to 1i:ivc Lct'il s e r v c d ~ o ~ l  the plaiiitiffs, but that  i n  fact it was i ~ c ~ ~ c r  
served, a i d  t h a t  the returii  of tlie officer is  illcorrect. I t  is nllrged, also, 
t l ~ t  tlic lalids were not properly listccl for  tasatioli  and  n w e  iiisufi- 
c ie~ i t ly  described. 

'I'llc dcfelitl:i~it's inotioil to clisiliiss tlic action was based upoil T K O  

grounds : ( 1 )  the plaiiitiffs brought a n  ii~clepciident actioii to set a i d e  
;L jutlgiiiei~t take11 before the Superior  Cour t  f o r  wallt of all n i l n w r ;  ( 2 )  
the  plaiiitiffs' oilly reinedy n-as by ii~otioil  i n  t h e  cause. 

T h i s  action e a i n ~ o t  be trcated as  a motioii ill the  forc~closure i)ro- 
ceediiigs f o r  the reasoll tha t  all  the part ies  to the fo rec loa~ue  a r e  i ~ o t  

to the present actioii. T h e  remaining question is n.lwthcr tlie 
relief sought by the  plaintiffs call be administered ill aii i~itlepeiitlclit 
actioll. T h e  plaintiffs claiin t h a t  the relief sought is  the  remo~-a1  of a 
cloud on tlie tit le of tlieir l a n d ;  but i n  order to reinove tlic allcgetl cloud 
it is necessary to  m c a t e  the judgment rendered wheli tlic tax certificate 
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was foreclosed. T h i s  Court  has  repc:itetlly l~e l t l  tha t  ~ r l i e u  i t  appears  
f rom the officer's re tu ru  t h a t  :I summolls lias b c e l ~  servetl as  rccluired bv 
Ian,  n l i ~ n  i n  fact  it  has  not been served, tlic remedy is  a motion ill tlic 
cause to set asidc tlie judgnlcl~t  mld not a u  i ~ i d e p c u c l e ~ ~ t  action. 111 sucsll 
e~ ciit the judgiiiei~t c a ~ i n o t  be collatcrnllg at tacked;  rcliej' must  be s u u g l ~ t  
ill a dircct proceedillg to have t h c  judgnicllt set nsicle. ! loyl~ T .  Bloc(  t r ,  

72 S. C'., 393;  B,*~ tX l rousc  1 ' .  S7 i f t on ,  99 X. C., 1 0 3 ;  S ~ ~ K C I '  0.  C1red/e,  
102 N. C., GS; lTTh t f ehura t  L>.  Il 'ransportution Cu., 109 II'. C., 342;  B a i l e y  
c. l I o p h ~ u a ,  132 S. C'., 743;  S l o t X ,  c. S t o t h s ,  179 N. C ,  253;  C'uzcneos 
1 % .  ~ I Z L I Z ~ ,  I h O  S. (I . ,  354;  Jort7an c. i l l t Z i ~ ~ ~ z i c ,  199 S. C., 7.52. It will 
bc obscrl cd that  tlierc is 110 allegation ill the compla i i~ t  of f r a u d  or  a l l j  
otlier ground of equitable rrlicf.  

I t  is c o i l t e ~ d r d  tha t  t h e  plailltifls caiiliot proceed Iq inotion i n  the  
cause f o r  the reawl1 that  tlie dcfelidailts ill tllc 1)reseiit actiou were not 
par t ies  t o  the  prorcctlings t o  foreclose the t n s  certificntc.. T h i s  posi t iol~ 
c:rllliot be i l l a i ~ ~ t n i ~ ~ e ~ l  bccause tlic purehascr  claims u~i t l c~r  t h e  j u t l g m c ~ ~ t  
rcirtlcrctl ill t lw foreclosure proccctlings nlid is therefore I I I  privitS to tlie 
jurlgiue~rt. S I / / A  r .  Ford, 1 7 1  N. (I., 733. I f  the jut lgni t~i t  ur~t ler  v l ~ i c h  
11e r l a i i n ~  ~ l i o ~ l d  be sct nqide h i s  deed would conr cy iio t ~ t l e .  Yr lilotioli 
ill t 1 1 ~  c a u w  d t c r  ~ io t ice  to  a l l  tlic par t ies  and privies tlw plai~l t i f fs  m a y  
coi~teot the quest iom n l ~ i c l i  tlicy undertake to raise ill tllr prcselit action. 

-1s i ~ o v  co~l.;ti tuttd the  sui t  canriot be upheld. as a n  itiilc~uelitlei~t action. 
r 7 111(~ rciiictly is entirely a t  l a w ;  i t  iiivolvcs no equitable p~. inciple;  and a t  
s ta t td  it  ea~rnot  be treated as  a inotioli i n  tlie cause. J u d g i i i c ~ ~ t  

~ ~ f i r l l l c t l .  

(Filed 24 May, 1033.) 

I .  dppral and Error J c- 

AITE 11, 11y (l~feii(i:i i~t fro111 C ' l ~ m e n f ,  J., a t  S o \ e m b c r  I'cnii, 1!3:32, of 
Gr ac o \ l m .  ,\ffinnctl. 

, >  111;s i. all acatiol~ for  aliniolry 11 i thout  divorce. C'. 8.. 6 6 7 .  



N. C.] SPRING TERX, 1933. 683 

Pendinn  t h e  t r i a l  and final determillation of the issues involved in " 
the action, 011 the application of t h e  plaintiff, and a f te r  notice to the 
defendant, a n  ortler was made  by the  judge holding the  Superior  Courts  
of Buncombe County, t h a t  the defendant pay into the office of the  clcrlr 
of the court, each month, pe7ldenfe l i te ,  the  sum of $150.00, fo r  the use 
of the plaintiff, and for thwith the  s u m  of $1,200, on account of fees fo r  
ller counsel in  this action. 

F r o m  this  order, the defendant appealed to the  Supreme Court .  

Car te r  d? C a r t e r  and J a m e s  S .  H o w e l l  for p l a i n t i f .  
George X .  P r i t c h a r d  for  de f endan t .  

PER CT-RIAXI. T h e  facts  found by the  judge a r e  set out i n  his order. 
These facts  a r e  sufficient to  support  the  order. There  n-as eridence a t  
the hearing tending to sustain t h e  findings of fact .  T h e  amounts  v h i c h  
the defendant is required to  p a y  f o r  the reasonable subsistence of plain- 
tiff, pendcnte  l i f e ,  and  for  compensation to her  counsel were determined 
by the  judge i n  the  exercise of his  sound discretion. T h e y  a r e  not subject 
to r e ~ i e w  by this  Court .  A?zderson v. dwler so? l ,  183 S.  C. ,  139, 110 
S .  E., 863. They  may be modified a t  a n y  t ime before the t r ia l  of the  
action upoil the  application of either par ty.  C. S., 1667. Thc ordcr i~ 

Affirmed. 

EIT,EEN G A L E R  v. A U B U R N - A S H E V I L L E  COJIPAST. 

(Filed 14 June, 1933.) 

1 .  Jnd,gncnts H f :  Tavation H c-Procrrlure to set asidr judgment in 
Ins foreclosure suit is by motion in the cause. 

The proyrr l~rocetlure to set aside a judgment enteretl in faror of the 
c,olunty in nn action against thr! olvner for tases is by motion in the 
original cause, and where siicli judgment has been set aside upon motion 
after notice to thcx p;lrtit~s, the owner, in an action to remove cloucl upoll 
title, is cntitled to judgn~rnt canceling the t a s  deed. C .  S.. 1742, the 
judgment for the tnses having been set aside and the o\vilcr 11nring 
paid into court the amount of tlie tases plus interest. 

2. Taxation H c-dssipce of bid at tax folv?losure sale may be made 
a party upon motion to set aside the judgment in the ~rocredings. 

Wllcre a county has hid i11 certain property a t  a t a s  fnrcclosure sxle 
:u~cl has assigned its I~id to a third party, the assignee nxlg Iw made a 
lmrty to the action upon a motion in the cause 113 the owner to set aside 
tlie judgn~ent for the tases. 
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T h e  case \I as  lieard i n  the Gcnr ra l  Cioni:ty Court  ant1 judgment tend- 
ered as  f o l l o ~ i  s : 

"This  cause corning on to be I i t :~r t l  bt fore the  u~itlcrsigncd Guy 
Weaver, judgc of tlic G n ~ e r a l  County Court  of 13uilconihe Coullty a ~ ~ t l  
without t h  i n t e r ~ m t i o n  of a jury,  tlic court finds t h r  follon i ~ i g  facts  : 

1. T h a t  pr ior  to 4 September, 1936, I C a t h t ~ i n e  I3. JYil i i :~mso~i  was t h e  
olrllcr of the lot of land dmcrihecl ill the coni l~laint  i n  this  :~ction, sanw 
beiug Lot S o .  2, ill Block C-13, as s h o n ~ l  oil P l a t  Bock 198, a t  page 
101 of P l a t  Rccortls of 13u11combe Colinty, S. ('., n d  on eaitl da te  the  
said lot n.ns sold a i ~ d  t ra~ ls f r r re t l  to Alice X o r r i s  f rce fro111 encum- 
hrarices cxcept the tascs  fo r  thc, year  1928. 

2. T h a t  on 29 September, 1928, All ic~c Morris  c o n ~ c y c t l  bait1 lot to  
plaintiff in  thi.: r a w  f ree  f rom all c~ lc . lu i~b ia~lccs  aiicl .I:IS to  pay  tlic 
taxes of 192?, autl tha t  J. 11. Morris,  agcnt of All ice Ill2rrio. i~lformetl  
F. I<. G a r d ~ l e r ,  agent of plaiutiff, n h o  resitles ill JV:~sliillgto~r, D. C., tha t  
Iic xoilld pay the t :~scs  as  coon as  thc r c ~ o r t l s  ~ r w e  corrll,l(~tt, ant1 af ter  
said records x r r c  completc~ J. IFI. Morrib as.11rc.d F. I i .  Gar t l l~cr  tha t  he 
had  paid the t a w s  on  said lot. 

3. T h a t  plai~l t i f f ,  af ter  the p u r c l ~ a v  of snit1 lot, t~slwndctl some, 

$10,000 on sanw ill crccting n resitlc~ice tllcwon. 
-1. T h a t  on 17  S o v r ~ n h c r ,  1930, a snit instituted b>- tlir  roulity of 

Bn~lconi l)c  wtitlt , t l ,  '('o1111ty of I3ullcolnbc I - .  I<:~tlwrilte B. JI-illial~lsu~l 
~1nt1 husb ;~ l~ t l  JYil l iamw~i, '  f o r  1928 t:lsc< n hich r c ~ ~ l n i n e t l  uilpaitl. 
a ~ i t l  slunnlolli n a s  plnctd i n  tlic llantls of tlie sheriff : I I K ~  :L r c t n r l ~  n:i, 
niadc t1it.rt~111, TI it11 :r ruhbcr starlip, as  fol lons:  'Due iearr l i  niatlc, tlc- 
fe i lda~l t  11ot to 1 ) ~  fou11d ill lily cou~lty, '  ant1 t h c r c n l ) o ~ ~  : ~ f f i d a ~ i t  f o r  
s e n  ice of -nnimolls by publication Ira< matlc :1n0 ortlc , grailtcd ant1 
i~o t icc  1)ul)li.lled i n  n n c \ \ s p a p t r  fo r  t l ~ c  s t :~tutory tiint,. 

2 .  T h a t  I i a t l ~ c r i n c  B. Willianison - as  a t  tlio t imc prcLsl l~~t  ill tlit city 
of , I s h c ~  ill? a11t1 ill I l u ~ ~ c o m b e  ('ouut-, a11d Ilas heell i n  S:I 1t1 rounty 
city c o l ~ t i ~ m o u i l ~  s i n w  said datc  of s l i d  surnirlorla. 

6. Tlint a f t t r  putdicntlon of +umnioiis fo r  thc~ rcquil.ctl time, a jutlg- 
~ n e ~ l t  \\:IS e i l t t ~ c d  :lgai~lst I ia t l icr ine R. Wil l ianivm f o ~  tlit t a s t ~ s  of 
1928, ill t l i ~  .urn of $ 2 l . S l ,  nliicll iwlu(let1 t;rs(>s md coit to tlt:it ( la te;  
and  tllcrcafter :I coliirnissio~rer n n s  :rppointc(l to w11 thc  lot i l l  qucst io~t  
a ~ l t l  salnc. naq soh1 for  tlic sun1 of \nit1 t a w -  : n d  coit, an(  tllc p r o p t w y  
11 a, hit1 ill by Uu~icombe C'ou~lty, and  the 1)i(l of said county n ;I< tlicrt,- 
a f t w  assigned to tlie tlcfciida~it, A l u b ~ ~ r ~ ~ - A l s h c ~  illc Coru ,any, f o r  tlic 
sum of $21.91, a ~ l t l  a tleed n a s  rilatle by t h e  c o ~ n i i ~ i ~ s i o l i , ~ r  to .nit1 tle- 
f rncla~l t  fo r  t l ~ e  l~ropcr ty ,  oil 1 2  X a y ,  1932, vl1ic11 tlrctl 11:s I~rleli pl:~rctl 
of record. 

7.  T h a t  plai~l t i f f ,  through her agent, F. I<. Gartlllcr, wa ;  llotifictl t h a t  
dcfcndaiit held a deed for  tlic property abont 1 2  ,1I:%y, 1932, :111(1 a 
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tender of tlie amount of taxes and costs was made to the defendant on 
that  date and the same was refused. 

8. That  thereafter notice was given to defendant to show cause why 
the judgment entered in favor of Buncombe County and against Kath-  
erine B. J\Tilliamson for the taxes of 1928, should not be set aside, and 
said motion was held 5 July,  1932, and same was set aside by the clerk 
of the Superior Court of Buncombe County who had rendered said 
judgment, a d  notice of appeal was given by defendant from the order 
of the clerk setting aside the judgment. 

9. That  this present action was instituted about 6 July,  1032, to set 
aside and cancel the deed made to the defendant which had been placed 
on record, plaintiff contending that  same constitutes a cloud on her 
title. 

10. That  at tlie trial of said cause, plaintiff again tendered into court 
for tlie uFe and benefit of the defendaiit, the amount of said tax and 
cost and accrued interest, and said tender was again refused in open 
court. 

From the foregoing findings of fact by the court, based upon the 
evidence offered by the respective parties to thr  action, the court orders 
and adjudges : 

That  the tlcetl rnatlc by the commissioner, J. C. Joyner, to the defend- 
ant, A\uburn-.lsl~ie~illc Company, 011 12 Xay ,  1932, and registered in 
Deed Book S o .  449, at pages 419 ant1 420, for tlle property of t h ~  
plaintiff as set out and described in said deed and in the deed made to 
tlie plaintiff, is and constitutes a cloud upon the title of the plaintiff 
in this action. 

I t  is therefore ordered and adjudged that the said deed he ant1 the 
same is hereby declared null and yoid and that this judgment be re- 
corded in tlie ofice of the register of tlceds for Buncombe County. 

I t  is further ordered and adjudged that the register of deeds of Bun- 
combe C'ou~~ty, S. C., be and he is hereby autliorizecl and directed by 
this decree to make the proper entry of cancellation upon the pages 
of clecd book where said deed is registered, as above set forth, and upon 
the cross-ii~tlcs of said deed records of said county. 

I t  is further ordered that plaiiltiff pay into the office of the clcrk 
of this court the sum of $22.50, being the amount of taxes, interest 
and costs in comlection with tlle sale of said property for the unpaid 
taxes of 1926, for tlle use and benefit of the defendant in this actioii. 

I t  is further ordered a i d  adjudged that  thc defelldant pay all the 
costs of this action. This 19 September, &l.D. 1932." 

up011 appeal by defendant to the Superior Court, exceptions and as- 
sigiinielits of error were duly made. The court below rendered the fol- 
lo\ving j~idgrnent : 
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"Tliis cause co~niiig on to be heard at this term of the court before 
the undersigned, P. A. MrElroy,  judgc, holding the courts of the 19th 
Judicial District of North Carolina, upon an  appcal taken by the de- 
feildaiit from n judgment rendered by the judgc of the General County 
Court of Buncomhc Coui~tj-, X. C., and upon excel tions taken and 
made by the defeildaiit during the trial of said cauqc before said 
General County Court. Allid the said causc, on a p p l d ,  l i a r i ~ ~ g  been 
heard upon the record a ~ ~ t l  the cxceptio~is noted and t akm tlicrclto by the 
dcfcndant from a judgineut rc~~dcreci  hy said juclgc of wid  Gencral 
Co1111ty Court in favor of the phintiff ,  a ~ l d  after hcar i i~g the mat tw 
and tlir cxceptiol~s sc4 out in thc record arid the argumeut of counsel 
for hot11 plaintiff a i d  dcfe i~dai~t ,  it  is adjudged by the court that tlicrc 
is no crror in the jutlg~ileiit of tlic General County Court rciidered ill 
f a lo r  of the plaintiff and againqt thc dcfcudant, and >aid jutlgmtmt ih 
ill all respects affirmed, a ~ ~ d  tlir cost of s:iicl action togctlicr witli the cost 
of the appeal to this court be t a d  against the dcfe~ltlni~t, a ~ r d  the termi 
of the judgn~eiit of the Gencral County ('ourt will h:' carried out as  
tllcrcin set forth. P. A. XCELKOY, J ~ d ~ l e  I 'r~sidii~q." 

The defendai~t cmqtccl  and assigried crror to the judgment as  signrd, 
:md appealcd to the Supreme Court. 

C ' I A R X S ~ A ,  J. Tlic findings of the General ('ouilty C'ourt oil appeal 
by defend:~nt ant1 approved hy thc court lwlo~v, has thi i  ill i t :  "That 
thereafter notice n a s  givcn to defevdaiit to show tau-r \illy the jutlg- 
merit c i~ ter rd  in f a lo r  of Builcoi~~be Count? and agai11.t Katlwrinc B. 
T\7illi:rmson for t11c tascs of 1928, should not be set aside, a ~ ~ t l  said nio- 
tion n as held 5 July,  1032, and sanzc n as srt asidc by i he cltrk of the 
Sulwrior Court of Ru~~co inbe  County \ \ho  had rc~i~tlc~rctl ,:rid judgment, 
and notice of appeal was g i ~ e n  by defendant from tl c ordcr of t 11~  
clcrk a c t t i ~ ~ g  aside t l ~ c  jutlginci~t." 

This u a s  thc propcr procedure. D t r v i s  1 .  131.1qii?(~i1, ( : I L / P ,  680.  So 
far  as  it appcars of r c ~ o r d  notice of :~l)pcal n a s  g i r c ~ l  1, tl(~feiidal~t 
from tllc. order of tlw clcrk scttiilg asi(lr the judgmc~lt, trnt it doe.: 
iiot aplwar tliat tlic appcal li:ii bcc ,~~ pcrf~ctcd.  T l ~ r  d ~ f ~ > ~ l ( i : ~ ~ l t  wa? ~ o t  
~niitlc a ~ m r t y  ill the. 1n'owdnrc I ~ f o r e  tlw rlork, as  hc c ~ ~ u l t l  11x1 e bc'cli. 
Dl7 t 1 s  casc, auprcr. 

Tliis ljreseiit action is to rcrnow the cloud upon the t ~ t l e  of the land 
(C. S., l743) ,  n1iic.h defentlant claims title to. The jutlgnlcwt ugaiir.;t 
I<atlicrille 13. TI-illiamsou 1ia~i11g heen set asitlc anti a 111 llity. TIC t11i11k 
thr  jutlgll~c~lt of the court helov is cSorrec.t. The jutlgnlclit is 

Mirmed.  
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STATE V. GUS COLIS IAKGLET.  

(Filed 14 June, 1933.) 
1. Homicide 1l a- 

E~idel ice  ten(liug to show tliat defendant killed the deceased wit11 a 
deadly neapon nhile attempting to perpetrate a robbery is sufficient to be 
submitted to the jury on tlie i-sue of first degree murder, C. S.. 4200, 
tlic cietlihilit) aud probatire force of the evidence being for the jur).  

2. Homicide G c-Evidence of defendant's guilt of murder in the first 
degree lwld sufficient to be submittt'd to the jury. 

Testimoi~y of a witness, corrobor:~ted by other testimony, that de- 
fenclaut told liiin while both were in the county jail tliat defendaiit liad 
killt~tl the decensetl and liad prepnred an alibi, with testimony of the 
\vitlitw's gc:c~tl character for truth :~iid lionesty, and testimony of the 
d y i ~ ~ g  tlvc.lar:~tiou of the deceased that he was killed 11y lhersons at- 
tcml)ting to rob him, is l lcld sutficient to be subrnitted to the jury on tlie 
issuc~ of t1c~ft~ntl:int's guilt of first degree murder, although clefendant 
introduced trstimony of himself and several witnesses that lie was ill 
:niotlier city the night the crime was committed, the conflicting testimo~ly 
beiug for tlic determination of the jury. 

3. Criminal Law L c- 
The rerdict of the jury, based ul)on correct m ~ d  full instructions from 

tlie court. mn\t stand a a  returned by the jury and iecoided ill the 
minutes of the court, and i t  may not be d i s t ~ ~ r b e d  or set aside by the 
Sul)rrme Court on appeal. 

4. Homicide H f J u d g m e n t  upon conviction of first degree mu~rlcr 
should recite the degree of niurcler for which sentence is entered. 

Where in :I lirc.secuticin for murder the jury returns a verdict of 
guilty of murtler in the first degree, the judgment of tlie court, which 
;11o11e is certified to the \varden of the State l~rison, C. S., 463'3, 4GS9, 
-I(iGO, must recite that the defendant had been conricted of murder in the 
first tlegrec, arid n-here it recites that tlie prisoner had been conricttd of 
niurtlcr, ;tnd ?;entc~ncc.s the prisoner to death by electrocution, the case will 
be r(m~:~iidtd for the rendition of a llroper judgment upo11 the ~ e r d i c t .  

, i r r ~ . i ~ ,  by t lcfe~idant  f r o m  XcElroy, J., a t  December Term,  1932, of 
l luacuarub , .  Xu error  ill t h e  t r i a l ;  r e m a i ~ d e d  fo r  juclgmeilt or) the  
wrt l ic t .  

T h i s  is a cr iminal  action ill n l i ich the defendant,  Gus  C'olii~ Lailgley, 
was tried 011 all inclictment, which is as follows : 

"The jurors  fo r  tlie State ,  upoil their  oath,  present : T h a t  Gus  C o l i ~ ~  
Lnnglcg, la te  of Bui~cornbe County,  oil 19  Ilccember, 1932, wi th  force 
aiid arms,  a t  a11d i n  said county, did u ~ l l a ~ l f u l l y  a n d  ~ i - i l fu l ly  a i d  
feloliiously, of his  l i d i c e  aforethought,  with p remcdi ta t io~ i  and  delibera- 
tion, ki l l  a11d niilrdcr one Loilllie G.  Russell, colitrary to the f o r m  of 
the statut t  in  F U C ~ I  case nlatle ant1 provided a n d  against  the peace a i ~ t l  
digni ty  of d ie  State." 



658 I K  THE S U P R E M E  COURT. [204 

The verdict returned by the jury a t  the tr ial  is thal the defendant 
is guilty of murder in the first degree. The verdict is so recorded in  the 
minutes of the court. The judgment in the action as shown by the 
record is as follows : 

"Gus Colin Langley, you have been indicted, tried a l ~ d  convicted by 
a jury of your county of the murder of Lonnie G. R ~ s s e l l .  The  law 
prescribes that  the punishment for your crime is death. The judgment 
of the court, therefore, is that  you be remanded to the I.ommon jail of 
Buncombe County, there to remain until the adjourn me^ t of this court, 
and upon the adjournment of this court, 

I t  is ordered that  you be conveyed by the high sheriff of said county 
of Buncombe to the penitentiary of the State of So r t l i  Carolina, and 
by him delivered to the warden of said penitentiary; 

And i t  is  further ordered and adjudged that you remain, in tht. 
custody of said warden until Friday,  10 February, 1933, and that on 

' said day, between the hours of ten o'clock in the forenoon. and three " ,  

o'clock in  the afternoon, you be taken by the said warden to the place of 
execution in  said penitentiary; 

9 n d  it is further ordered and adjudged that the saiS warden then 
and there cause a current of electricity of sufficient intensity and ~ o l t a g e  
to cause death, to pass into and through your body until you are dead, 
and may God have mercy on your soul. 

P. A. NCELROY, Juclgc P I ' c s ~ ~ ~ I Z ~ . "  

The defendant excepted to the judgment and appealed to the Supreme 
Court, assigning errors in the trial. 

Attorney-General Brummit f  and Assistant Atforney-Ger~cral Pea~wll 
for fhe State. 

Styles & Sfyles f o r  defendant. 

C o i s s o ~ ,  J. Tlie evidence offered by the State at the t ~ i a l  of this ac- 
tion xvas admitted without objection by the defendant. This evidence 
showed that Lonnie G. Russell was shot and fatally vounded a t  his 
filling station in the city of Asheville, N. C., between the hours of 
7 and 9 o'clock, on Tuesday night, 27 September, 1932;  that he ran 
out of the filling station, calling to the driver of a passing automobile, 
that  he had been shot; that he got into the automobile, saying to the 
driver:  "Go slowly by the filling station, and see if you can see tliosc 
men who tried to rob me." The driver of the automobile took the 
wounded man to the Mission Hospital, in the city of Alsl~eville, wherc 
he died a t  about 8 5 0  o'clock that night. His  death was c a u s d  by an 
internal hemorrhage, which resulted from a gun shot wound. He was in  
a dying condition when he reached the hospital. 
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This evidence was sufficient to support the contention of tlie State 
that  the homicide was murder in the first degree as defiiieJ by tlie 
statute. C. S., 4200. I f  believed by the jury, it shonecl that the homicide 
was coinmitted with a deadly weapon, to wi t :  a gun. I t  further showed 
that the murder was committed in the perpetration, or i n  the attcinpt 
to perpetrate a robbery. S. v .  Lane, 166 N. C., 333, 81 S. E., 620. The 
credibility of the evidence, and its probative effect to sustaiii the con- 
tention of the State, were, of course, for the jury to determine. 

The evidence offered by the State, in support of its contentioi~ that 
tlie tlefendant is the man ~ v h o  shot and killed Lonnie G. Russell, a t  his 
filling statioii ill the city of Asheville, on the night of 27 September, 
1032, was sharply contradicted by the cvidence offered by the defendant. 

The defendaiit was in Asheville on Xoliday, 26 September, 1932. H e  
TI as arrested in Wilmington, S. C., on the followiiig Saturday inor~iing, 
illld was brought by the ofilcers who arrested him to Aslieville, where he 
was confined ill jail until the December Terni, 1932, of tlie Superior 
C'ourt of Buncombe County. 

-1 witiiess for the State testified that he was confined in the jail at 
*lsheville with the defeiidant for about two xeeks during the month of 
Sol-ember; that during this time, the defendant talked constantly about 
the killing of Loilllie G. Russell, and said that the officers of Buncombe 
County were too dumb to catch any one; and that  he was the man v h o  
shot Russell at his filling station, in Aslieville, on Tuesday night, 27 
September, 1932, but that he  would have witnesses a t  his trial who 
nould testify that he was in Wilmington at the time of the shooting. 
There was evidence tending to show that  this witness, although he had 
been confined in jail under a criminal charge, is a man of good char- 
acter, at least for truth and honesty. There Tvas also evidence tending 
to corroborate his testimony. 

The evidence offered by the defendant tended to show that  he, v i t h  a 
companion, left Asheville during the morning of Monday, 26 September, 
1032, in an  automobile, and that they arrived in JFrilmiiigton, S. C., 
on Tuesday, 27 September, 1932, at about 1 :30 o'clock, p.m., and that  
defendaiit was iiot, therefore, in Asherille on Tuesday night, 27 Sep- 
tember, 1932, as contended by the State. The testiinoily of the defeiid- 
slit to this effect, was corroborated by the testimony of many witiiessrs 
nlio reside in Wilmington or its vicinity. 

The coiiflictii~g evidence with respect to the guilt of the defendant as 
charged in the indictment, was properly submitted to the jury. There 
was no error in the refusal of the court to dismiss the action by judg- 
ment a s  of nonsuit at the close of all the evidence. The testimony of the 
\vitness for the State that the defendant told the witness in the jail 
at Ashelille that  he shot Lonnie G. Russell, and the statement of the 
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clcccasctl to tlle dr iver  of the  automobile, t h a t  the  n m i  wlio shot h i m  were 
t r y i ~ l g  to rob him, were sufficient as  evitleilce to support  the c o n t e ~ ~ t i o i ~  
of tlw S t a t e  tliat the  defelldarlt is  gui l ty  of murder  ill the  first degree, 
a s  t l ~ f i ~ ~ c d  )3- t h e  statute. C .  S., 4200. N o  objection to this  e~i t le l ice 
was made by t h e  defe~idan t  dur ing  the  t r ia l .  There  is  uo assigliment of 
error  i n  defelidnl~t 's appeal  to  th i s  Cour t  based upon  e s t e p t i o ~ i s  to the 
: ~ t l i l ~ i s s i o ~ ~  of this evitleuce. There  was no error  ill i ts  adrnissiori. 

S o r  n a s  tlicrc error  ill tlie charge of the court  to t h e  jury.  T h e  
ju rors  n e w  p r o l ~ c r l y  instructed by the court with respect to the  verdict, 
u l ~ i r l i  t h y  J iou ld  rcturrl upou the facts  a s  they might  find them to be 
 fro^ tlie e \- idclm.  T h e  charge was full,  f a i r  and  correct. T h e  \ erdict 
a s  rctur l~et l  by the jury,  and as  recorded ill the  minutcms of the t r i a l  
vault c:rmot be set aside or disturbed by this Court.  .-t must  staild 
as r c t ~ u u c i l  by the  j u r y  ant1 as  rccortled ill the  m i l ~ u t c s  of tlie t r i a l  
caourt. S. 1 % .  JucXoon, 199 X. C., 321, 154  S .  E., 402. 

There  is  error, ho\vever, i n  the  f o r m  of the judgment i n  th i s  action. 
I t  does not appear  on the  face of the judgment t h a t  the Icfelltlmlt lias 
bee11 col~victed of a cr ime which is pul l is l~ablc by deatli, m d e r  tlle l a x  
of this State .  I t  appears  only tliat the  deferlclant h a s  becii colirictecl 
of niurder. I t  docs not appear  t h a t  lie lias been convicted of murder  
i n  thtl firbt d t g ~ e c .  T h e  c r i p e  of murder  i11 tlw first degree is puuishable 
hy deatli, ~ r l i i l c  a l l  other kinds of nlurcler nrp p u ~ ~ i s l i a h l e  by inipr iso~i-  
iilent i n  tlie State's prison. C. S., 4200. T h e  j u d g ~ u e n t  a p p e a r i ~ ~ g  i n  the 
record is ]lot sufficicllt to justify the exccutioil of t h e  deftmda~it  by the  
v a r d e n  of tlie State's pr;so~i. I t  should appear  on tlit face of the 
judgn~eilt ,  which is  alone certified t o  the war& that  defelld:iiit lias been 
coilvictecl of a capi tal  felony. C. S., 4658, 4659, 4660. 

T h e  action must be reliiaiidetl to  tlie Supcrior  Cour t  of Duucombc 
C'ounty, to tlie cud t h a t  a proper judgnlei~t  oil the  verdict a s  r e t u r ~ ~ e c l  by 
tlic jury, and  a s  recorded i n  the minutes  of tlie t r i a l  c 'mrt ,  m a y  
reiiclcred. See 8. L'. J U C ~ S O I L ,  199 1;. C'., 321, 154 S. E., 402. I t  is so 
ortlcrrd. 

l i e m a ~ ~ d c t l .  
- 

J U L I A  IASALLE STEYESSON v. DR. JAMES 31. SORTHI \ :GTOS ET AL. 

(Filed 14  June, 1933.) 

1. Libel and Slander B b--Actual malice te~minates qualified privilege 
and such malice nccd not be directed against plaintiff pcrsonallg. 

Altliougli falsity ant1 actual or esl)ressecl malice must be sliowi~ to 
est:~blisl~ liability for ail nllegcd libel nliere the drfentln~lt is under n 
qualified l?ririlrgc, such innlice need not he directed against the ~)laiiltiff 
l~ersoi~ally, it being sutficieilt if tlie t l e f r ~ ~ t l n ~ ~ t  \\.:is go~oriied 11s a 11:1(1 
iuotire n11t1 did not act in gootl faith, n~itl the instructioi i l l  this c:tsc 
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that dt~feii11:11lt would not he liable "unless it was tl~tnc with wme malice, 
]lot ilccessiirilq ill-will; but without just cnuse or escuse. \vhy tliell tllilt 
would c'ntl tlicx ci~sc,-tli:~t is to  s l y ,  if it wils done ill wod f;ritli, \v11y 
tllen that \vonlcl t>nd the case" \ ~ l l e n  talien ill cc~~iiiectio~l Ivitll other 
l~ortions of the charge is lield not erroneous as  faililig to drnn- the 
disti~~ctioli  11~t1veen :~ctual ant1 iml~lictl malice. 

3. .ll)pral and E i ~ o c  J c :  J g-JWfendnnt may not cornplain where re- 
cowry is coriw.tly had on tllcury of trial favorable to clcfcndant. 

3. Libel and Slandrr A b-In this nction for libel plaintiff is hcld to 
hare sufficiently provrn damage. 

TYllcre in all action for libel tlie l~laiiltiff not only proyes losscs of n 
fi~lanc.i:~l xl ture ,  but :11so lxows  injury to her relrutation and stmdiliq 
in the columul~ity tcncliug to iujure her in her cilllirig or professioll, de- 
fendnut's contelltion that the nction should be dismissed for failure to 
lrrove clnniilgc~s c;nlnot bc sustained. 

4. Libel and Slander 1) b- 
13yitlenc.c in  this artion for libel is llcltl sufficimt to Ire subniitted to 

jnry aud orcrrulc dcfendmt's ~i iot io~i  ns of nonsuit. 

APPEIL by defendants f rom .111~?1, J . ,  a t  X a r c h  Term,  1933, of 
Br s c o ~ n ~ .  

C'iril action for  l i h l .  Tlie Tri-State  Mediral  Alssociatioil u:ls ]lot 
s w r e d  IT it11 s u m n ~ o i ~ s .  

T h e  plaintiff. v h o  testifies t h a t  slie is a professional teacher of ecluca- 
tiolial psychology, a lecturer on persol~al i ty ,  beauty and  charm, n-as 
pursuiing her  profession i n  Charlotte, K. C., dur ing  the sunliner of 1926,  
n h e n  the defendant, nl io  is  the  editor of t h e  official organ of the T r i -  
S t a t e  ,ZTedical Associ:ltion, "Soutliern hfedicilie a i d  Surgery," publisl~ccl 
ill said magazine, ill t h e  Jul ie  aiiil J u l y  issucs, articles of a ~ i d  conccrl~ing 
the plailitiff, one u d c r  the licarlii~g: "For  W a r  on JIcclical F a k e r s :  
Wit11 Field S o t e s  of a Skiriuisli : T h e  Falltastic Cults  aiid I sms  Wi l l  he 
Energetically Opposed m t l  Exposed a t  E v e r y  O p l ~ o r t u ~ ~ i t y , "  nlc:lning 
thereby to charge the plaiiitiff wi th  being a faker ,  a teacher of fantast ic  
isms, and  n member of fantast ic  cults. It was asserted i n  said article 
that  the  plaintiff had been arrested i n  Florida fo r  practicilig medicine 
n i t h o u t  a license, n h i c h  was truc, but omitted to s tate  that  the  cnse 
against licr 11 a s  dismissed. Defcntlant's publication also contai~letl  t11v 
statement t h a t  plaintiff adxertised ill l\lcFer,riii's Hcal t l i  Bul le t i l~ ,  
"~rllose columus n e r e  patronized by either quaclrs o r  faddists, ant1 
cloubtlt~ss 'Dr. S t e r e n m ~  fccls a t  l i o n ~ c  amolig this class." 
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Plaintiff testified that the defendant came to her hotel while she was 
in Charlotte and threatened to do her harm. H e  is a l l egd  to have said, 
"I n i l l  find something, if I want to, against you, and I am going to"; 
~vhcreupo~i  tlle defendant was shown the door. Plaintifl' lectured up011 
such subjccts as "The Cause of Old Age," '(How to Stay Youilg," 
"Rejuvenation Through Auto-Suggestion," "Eating Your Way Back 
to Health," "Forces Within You and How to Cse T h ~ n l , "  and other 
subjects of like nature. 

Agaili, in the summer of 1931, while the plaintiff n . 1 ~  lecturing in 
-Isheville, S. C., or preparing to lecture before the ,lslleville Sor ina l  
and Teachers College, the defendant wrotr3 to Dr .  J c lm E. Calfee, 
president of said institution, and enclosed copies of his articles as '(bits 
of inforn~ation for whatever disposal you care to makl.," which said 
articlts ntJre read before the school, and the plaintiff's work brought 
to a close. 

Tlie defel~daiits, other than the Tri-State Xedical Association, pleaded 
tlie truth of the articles as a defense, also their qualified privilege and 
nllegtd that they were written in good faith, without all) malice or ill- 
ni l l  towards the plaintiff. 

The jury returned the following ~ e r d i c t  : 
"1. l)id the defendant publish of and colicer~ling t h ~  plaiutiff tlic 

matters alleged in tlle complaint by writing letter and mai l i~ ig  clippiiig. 
from his publication to Dr .  John E. C'alfee ? h s ~ v e r  : Yes. 

"2. Were such statements false and defamatory! -1nsn.e~: Ye>. 
"3. f as such publication done in malice? Aiis~ver: Y13s. 
"4. What damage, if ally, is plaiutiff entitled to recover? A I I S U C ~ :  

$3,000." 
Judgmeiit 011 the verdict in the General County Court, from which 

the defendants appealed on questions of law to the Supwior Court of 
Bu~~colnbe  County where the judgment of the trial court was uphelcl. 

Froin this latter judgment, the defendants appeal, assigl~ing errors. 

K i t c h i n  d! Kitchin and It 'eaver di Jl i l ler  for p la in t i , f .  
B. S .  Tl'hiting a n d  BrocX: Bark ley  for de fenclanfs .  

STACI-, C. J., after stating the case: The trial court held that the 
origiilal publication of the alleged defanlatory articles was privileged, 
m d  liniited the plaintiff to the subsequent publication of said articles 
i n  1931, when the defendant mailed them to Dr. Calfee, president of 
the Aslicville S o r m a l  and Teachers College, and caused plaintiff's \ ~ o r l i  
ill Aslicville to be stopped. 

I t  is the contention of the.defendant that  this letter was, at least, 
qualifiedly privileged, and, therefore, both falsity and actual or express 



3. C.1 SPRING TERM, 1933. 693 

malice must be shown to establish liability. Ramsey  e. Cheek, 109 
S. C., 270, 13  S. E., 775; B r o w n  c. Lumber  Co., 167 X. C., 9, 82 
S. E., 961; Sercberry v. Will is ,  195 N.  C., 302, 142 S. E., 1 0 ;  Harts f i~ l t l  
1 % .  I l ines ,  200 S. C., 356, 157 S. E., 16. 

The question is presented by exception to the following instruction on 
the third issue: "The court instructs you unless,it was done with some 
malice, not necessarily ill-will; but without just cause or excuse, why 
then that nould end the case-that is to say, if it  was in good fai th,  
why then that  would end the case." 

The contention is, that, i n  a case of this kind, express or actual malice 
must be proved, and not merely legal or implied malice; and Ramsey  
2%. Cheek,  supra, is cited as a controlling authority on the subject. There, 
i t  was said : "In this class of cases (qualified privilege), an  action will 
lie only where the party is guilty of falsehood and express malice. 13  
,I. 6r E., 406. Express malice is malice in fact, as distinguished from 
implied malice, which is raised as a matter of law by the use of words 
libelous per se, when the occasion is not privileged. Whether the occa- 
sion is privileged is a question of law for the court, subject to review, 
am1 not for the jury, unless the circumstances of the publication arc in 
dispute, nhen it is a mixed question of law and fact." 

But  taking the instruction in connection with other portio~ls of the 
charge, we do not regard it as necessarily offending against the dis- 
tinction betneen actual and implied malice, though it might have been 
clearer. Speaking to a similar i~lstruction in Gattis r .  h'ilgo, 128 
S. C.,  402, 38 S. E., 931, it was said:  "In his charge on the ques- 
tioil of nlalice, his Honor was also correct in stating ill substance 
that although the malice, nhich is a necessary ingredient in the consti- 
tution of a libel xhere the publication is privileged, is actual or express 
malice-that which is  popularly called malice-and not malice in lam, 
yet that it was not necessary that the ill-will or malice of the defendant 
should have beell against the plaintiff personally, and that if the publi- 
cation was not ill good fai th for the reason claimed, but from a wrong- 
ful, indirect and ulterior motive and was false, the same would be 
malicious. The request, therefore, of the defendants' counsel to the 
court for instruction that malice ill fact means personal ill-will and a 
desire to injure the plaintiff was properly refused. Ramsey  c .  C'heeX., 
109 K. C., 270; Odgers Libel and Slander, 266, 267." 

I n  actions for libel, it is not necessary that  particular ill-will or 
malice should exist toward the plaintifl. Sacage v. Davis, 131 X. C., 
1.59, 42 S. E., 571. I t  may be otherwise in an action for malicious prose- 
cution. Brooks c. Jones, 33 K. C., 260; Dickerson v. Refining C'o., 201 
S. C., 90, 159 S. E., 446. Or  where punitive damages are sought to be 
recovered. T r i p p  2). Tobacco Co., 193 X. C., 614, 137 S. E., 871. 
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I t  will be observed that i n  the instruction here complained of the jury 
was told if the letter in question mas written in good faith, "why then 
that  ~ rou ld  end the case." So, the jury must haye found that the articles 
were false, and that the letter was inailed to Dr.  Calfce inaliciously or 
for 110 good purpose. The plaintiff was required to shov. that the de- 
fendant was g o ~ e r n e d  by a bad motire, and that  he did not act i n  
good faith. Riley a. S tone ,  174 N.  C., 588, 94 S .  E., 434. bIalice in this 
co~~n tc t ion  is defined as "any indirect and wicked motive .shich induces 
the d e f e ~ ~ d a n t  to defame the plaintiff. I f  malice be proved the privilege 
attaching to the occasion is lost a t  once." Odgers Libel and Slander, 
267. Thc  p r i~ i l ege  attaching to the occasion in the instant case, there- 
fore (if indeed any attached, which may be doubted), was at once lost 
upon the showing of malice. Ramsey v. Cheek, supra;  B r ~ d  1.. ITudsatl, 
113 S. C., 203, IS  S. E., 209. 

The. l~laintiff contends tliat in mailing the letter to Dl.. Calfee, the 
dcfmdnnt was not actuated by any desire to protect the public, but was 
possessed of a spirit of u~ikindness, and scnt the letter "n-it11 intent to 
i~ r ju re  llrr." The  defendant, on the other liand, says that  he was merely 
i ~ i t ~ w ~ t c i l  in tlie nletlical profession; that he acted in good faith, with no 
ulterior motive, and that he mailed the l e t t ~ r  o d y  in the intwest of the 
public good. These contentions were fully given to the jury by the trial 
court in i ts  instructions. Hence, v i e ~ e t l  in tlie light of the ~vlio1e cliargt~, 
it n.ould seem that the escerpt is free from reversible error. Lrwis z.. 
( ' a w ,  178 S. C., 578, 101 S. E., 97;  Adcock a. X a r s h ,  30 Y. C., 360. 

Having reached the above conclusion with respect to the exception to 
the charge, it  is unnecessary to decide xhether the occasioli was in fact 
"unprivileged" as  the plaintiff contends ( A l e x a n d e r  v. Vunll-, 180 X. C., 
187, 104 S. E., 360), or "qualifiedly privileged" as the d e f e ~  dant asserts. 
Elmore r .  R. R., 189 S. C., 658, 127  S. E., 710; Fields  z.. Bytzutn, 156 
K. C., 413, 72 S .  E., 449. The case was tried upon the defendant's 
theor., which was more favorable to him than the plaintifl s, thus lear- 
ing him without cause for complaint so f a r  as the question of qualified 
privilege is concerned. Pndoubtetlly, the publication was actionable, if 
untrue ant1 not privileged, for it tended to expose the plaintiff to ridicule 
or scorn, and was calculated to injure her in her calliug or professioli. 
l'rrtfuf r .  Pa14., 194 S. C., 146, 138 S. E., 616; Riley v. S f o n e ,  supra. 

Finally, it  is contended the action should be dismissed because no 
damage has been  show^. The point is ~ i t h o u t  merit. Plaintiff not only 
proved losses of a financial nature, but she also estahlishcd illjury to 
liw rcputatio~l and standing in the c o m n i u ~ ~ i t p  as a result of the publica- 
tion in question. Her  a n s ~ w r  to this contention is one of pllilosopl~ic 
p r a p l ~ r a s e :  "He who steals my purst3 steals trash, but he v h o  robs me 
of my good nanle takes all tliat I h a w ;  takes that which ei~rielietll l h l  



not, hut ir~~porcrislmc~th me." T c 4 l y .  a good I m n e  is rather  to hc cliosen 

than  g w a t  riches. I'rov. 22 :I. 
T h e  erideimce is  qui te  suficieut to ca r ry  the case to the jury, and ill 

uo I iew of it, could the motion to nonsuit 11a1-e been allowetl. l'rntufi: c .  

Pclrk, slrprcl; I r l e  2.. King, 1G7 K. C., 174, 83 S. E., 339; 17 R. C. L., 
294. 

,I careful  perusal of t h e  record leaves us  with the impression tha t  t h e  
c.ascx is  f ree f rom reversible error .  T h e  judgment of affirmance cntered 
by t h e  Superior  Cour t  ni l1  be upheld. 

Affirmed. 

C'. 1,. SMITH. ACEST FOIL S. A. &IOOR16, v. P. Ti. GORDOS.  

(Filctl 14 June, 1033.) 

1. Jwlgments  S b F o r c i g n  judgment i n  rem i n  nature of attachment 
is conclusixe only to value of property seizfd a n d  sold. 

A cli.tmci> jutlgment of anotlier 5tate in :L procetding i ~ i   on in the 
nature of all :~ttacl~ment. obtained ~ i t h o u t  perwnnl q c r ~  k c ,  i5 contluslre 
only to thr :tmourlt of the \:rlue of the propertv wietvl :nit1 cold. :111d 
:IU :~ction 011 the jnt1,qment may not I)e m:rint:iiuetl in thic State to 
recover tlie b:~l:lnce t l n ~  OII the judgment after tltductimic thc, amount 
brought 1~y the sale of the property. 

2. States X a- 
111 an action on a tlel)t rolltractcd in  nothe her state in n11ic.h the qtntute 

of liinmtntions is l~leatlcd the itntute of lin~itatic~ns of thc forum muct 
govern. 

3. Limitation of Actions C 1- 
The three-sear statute of limitations bars a \imple action for debt, 

an11 nllcrc~ a letter relied crn as  a r ~ e s t i ~ i g  the rrriini~ii. of the stntute i4 
nr i t t rn  more than three years before the commenceme~it of the action it  
is ineffecti~ e. ('. S., 416. 

4. Samt--Letter i n  this  case held not t o  remove bar  of s ta tute  of limita- 
tions. 

In orc1c.r for a letter signed by the debtor to remore the 11nr of thc 
statute of liluitntions it  must contain an espress, ~lnconditionnl promise 
to pay or n definite, unqualified acknowledgment of the tlclbt as n subsist- 
i r ~ g  obligation, and a letter acknowledging the debt nt tlmc time defenda~it 
lef't ~laintii7"e city but  claiming that it  had hcen canceled 1)s t h ~  creditor's 
: ~ c . t i o ~ ~  in selling the debtor's gooils of a value greatly in oscess of the 
debt, is not such an acknowledgment of a subsisting ohligation as will 
rel~eal the statutory bar. 

CIVIL ACTIOS, hefore Cowper, Special Judge,  a t  May Term, 1932. of 
P a s q c o ~ a s ~ ~  
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On  25 September, 1926, C. L. Smith, agent for S. .1. Moore, i11 an 
action in the Circuit Court for Kanawha County, State of TITest Vir-  
ginia, secured a judgment against the defendant for thc sum of $710.00 
with interest thereon. This judgment recites that on 2 September, 1926, 
an affidavit was filed as provided by statute and a distress warrant issued 
against the defendant, commanding the proper officer of the State of 
West Virginia "to distrain so much of goods and chattels of defendant 
as were found upon messuage and tenement described in the affidavit as 
shall be sufficient to satisfy the rent in arrears and the cost of the dis- 
tress as claimed in the said affidavit," etc. Pursuant to such warrant 
certain personal property of defendant was seized anc sold. The  sale 
was made on 6 October, 1926, and the property, according to the return 
of the constable, brought $50.00. 

011 23 May, 1930, the plaintiff Smith, as agent for s f i d  Noore, insti- 
tuted an action against the defendant ill Pasquotank Ccunty. The com- 
plaint recited the West Virginia judgment and said judgment was duly 
authenticated as provided by law. The  defendant did not ansver and a 
judgment by default was taken. However, this judgment was after- 
wards vacated on the ground of excusable neglect, and the plaintiff did 
not appeal. Hence this phase of the case is not relevant. The defendant 
filed an answer alleging that  the plaintiff had secured a judgment 
against him in  West Virginia without personal service and had seized 
a i d  sold all of his office furniture and fixtures. The evidence tended to 
show that S. A. Moore owned an office building in Charleston, West 
Virginia, and that the defendant rented certain offices and vacated the 
premises and left the State. On 24 July,  1926, the defendant wrote the 
following letter: "Maplc City, Mich., 24 July,  1926. Mr. S. A. Moore, 
Charleston, W. Va., Dear Mr.  Moore: Your letter cf the 2lst  just 
received and I am only answering it as I am sending to my friend 
George Brooks a copy of this letter so he will know just how I stand 
in reference to my indebtedness to you. When I left CLarleston I owed 
you $378.00 up to the fifteenth of January ,  1926, when I told you that  
I was leaving and where you said that  you would li<lr.e to hold my 
equipment for the debt, which was all that was said. Then in March 
you write me that  you have me charged with rent to March first a t  
the full rate on account of my stuff still being in the cffice, and there- 
after you would have it moved to one room and only czarge me thir ty 
dollars a month storage, your rooms you must remember only rented 
for twenty dollars a month. I wrote you then that  I would pay you the 
$378.00 from Janua ry  the fifteenth interest added as fast as I could, and 
that I would pay no further attention to any communivation until you 
sent me over your signature a statement of my true indebtedness. So 
f a r  you have failed to  do so, and tha t  is the reason that I have made 
no effort to pay you anything. I also said in the same letter that  you 
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be right sure of your legal rights to sell ally of tliat equipment as yo11 
threatelled to do. P. L. Gordon." 011 1 0  December, 1929, the defendant 
also wrote the following let ter:  "Camden, N. C., 19 D e c c n ~ b ~ r ,  1929. 
,Imerican Creditors dssocintion, Cincinnati, Ohio. Gentlemc~l : Your 
form letter in regard to my in~lebtedness to Mr. S .  A. Moore, of Charles- 
ton, TTT. TTa., just receiwd ant1 in reply will say that I never o w t l  Mr. 
Xoore any such sum, but vlieli I left Cliarlesto~i on January ,  1926, 
I did owe hiin $375.00, and tlie accompanying copy of a letter tliat 1 
vrotc  to Mr.  Moore from Xiclligan in Ju ly  of that year will show you 
just how matters stood between us. Since the writing of that letter 
some two years ago lie sold rny equipment which was worth to ine more 
than the indebtedness, and I consider that  my debt to him has h e n  
automatically ca~ieeled therefor. Brsides office furiiiture there was a 
library that was worth not less than five or six hundred dollars and all 
in all there n a s  about a thouband or twelw hundred dollars worth of 
material that I left to secure an indcbtedriess of only $378.00. This has 
all been sold by order of court as I was notified by the authorities such 
action w i s  being taken by X r .  Noore some time in  1926 or 1927. I t  
~roulcl naturally embarrass rrw for you to do as you threaten, but do not 
think for one momciit that I n-ill riot meet you in any coy-.t. P. L. 
Gordon." 

AIt the close of plaintiff's evidence the defendant m o d  for judgrnelit 
of nonsuit. ,I juilgmelit of noiisuit v a s  entered and the plaintiff 
appealed. 

Geo. J .  Spence for plaint i!,f. 
ITr. I .  Ba7stead for defendant .  

BROGDES. J. The two determinative questions of law presented by 
the record are : 

1. What is the effect of the tlistress judgment rendered in West Vir- 
ginia in September, 1926? 

2. Do the letters wr i t t r~ i  by the defendant prevent the bar of tlie 
statute of limitations? 

The West Virginia judgment, upon its face, is a proceeding in  renz 
ill tlie nature of an attaclintcl~t mt l  was obtained without persolla1 service 
up011 the tlefe~itlant. Such a judgment "is conclusive evidence that the 
debt sued on n a s  due to tlw plai~itiff in it, to the value of the property 
attached, but of nothing rnorc." Peebles 2 % .  Pafapsco G u a n o  Co.,  77 
S. C., 233; Il'arliclt. 1 ' .  I lcynolds ,  131 N. C., 606, 66 S. E., 6 3 ;  Johnson  
v. IT'hildez, 166 S. C., 104, b l  S. E., 1037. Consequently, the plt~intiff's 
suit callnot be mai~itainetl upon the judgment, but must of ~iecebsity 
rcst up011 tlie debt. As ag;ti~ist the debt the defendant pleads the statute 
of linlitatioris. I n  actiuus of drbt tlie statute of limitation of tlie forum 
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must govern. Tie,fenbrun c. Flannery, 198 S. C., 397, 1 5 1  S. E., 857. 
Obviously the three-year s tatute  of limitations bars  t h ?  debt unless the  
letters set out i n  the record a r e  sufficient to remove the bar and  keep the  
debt alive. C. S., 416, prescribes t h e  s tatutory metliod of arrest ing 
the running  of the  statute. T h e  accepted principle of 1 3 ~  wns stated i n  
Phillips v. Giles, 175  X. C., 409, 95 S .  E., i72 ,  as  fo l lons :  "In order  
to revive a debt which is barred by the statute, there shollld be a n  express 
unco~ldi t ional  promise to pay  t h e  same or tha t  there sho~ll t l  be a definite, 
unqualified acknowledgment of the debt as  a subsisting obligation and  
f r o m  r h i c h  the law will imply  n promise to pay." IT'plis 1 . .  lIi77, 118 
X. C., 900, 14 S. E., 771;  I r r in  7%. Harris ,  18.2 S. C., 617, 109 8. E., 
867. 3fanifestly the letter of 24  J u l y ,  1926, even if i t  amounted to a n  
express promise to p a y  the debt, was  ineffective on 23 FIay, 1930, when 
the present suit was i~istituteci.  M o r e o ~ e r ,  the letter clf 19 December, 
19.29, is not such a n  ackuowledgment of a subsisting obligation as t h e  
s tatute  or decisions contemplate as suficieiit and  adequs,te to tear  down 
the b a r  of limitation. Therefore, the  ru l ing  of the  r i a l  judge lvas 
correct. 

T h e  court  is  not illadvertent to  t h e  fact  t h a t  the  action was instituted 
by S m i t h  a s  agent f o r  Moore, but i t  is not deemed necessary to discuss 
this phase of the  case. 

Affirmed. 

W. T'. D O R R I T Y  r. G R E A T E R  D U R H A M  B U I L D I N G  A S D  L O A S  
ASSOCIATION A X D  C. S. HOLLAND.  

(Filed 14  June, 1033.) 

F r a u d  A e--Evidence held not t o  bring case within exceptions to  rule  
tha t  fai lure  t o  read instrnment  constitutes negligence. 

Where in an action for fraud there is no evidence that ~daintiff was 
illiterate or that he was prerented from readin? the :rr:reement bs- any 
trick, artifice, scheme or device, and no evitlcnce of any mizreprcsentatim 
on the part of defendant's agent, and it appears tha the agreement 
signed by plninti!? clearly and in detail set forth the elements of the 
tlansaction, the defendant's motion as  of nomuit is ~ roper ly  allowed, 
the evidcnce failing to brinq tlie case within any of tlic esccptions to 
tlie rule that the failure to read an instrument constitutes negligence 
barring a recovery for the failure of the instrument to contain tlie 
agl eement a s  understood by plaintiff. 

CIVIL ACTION, before Bamhill, J., a t  September Term, 1933, of 
D ~ R H A M .  

T h e  plaintiff i i~s t i tu ted  th i s  action against the d e f e n d a ~ ~ t  allq+lg t h a t  
a n  agent of defendant  011 o r  about 22 April,  1929, sold to the plaintiff 
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a membership certificate ill the tlefeiitlailt Builtliilg and  Loau A i s ~ o c i a -  
tioii fo r  the sum of $230.00 a i d  collected therefor i n  caeli, wlicwas i n  
t r u t h  and ill fact  the said ageilt represeiitetl to the plaintiff a t  the t ime 
of sale that  h c  was sclliilg stock ill the corporatioll ant1 the plaiiitiff 
thouplit he was buying stock tlierein. I'laiiltiff sa id :  " X r .  Holland told 
me lie nalited to sell me  some stock ill the Greater  D u r h a m  Builtling - 
and Loail a t  six per  cent. H e  canle to me t ~ o  or tllrce times and l 
did not buy. T e l l  lie coine to ine aiid wnntctl to sell nie the  stock ~ l l d  
I bought ollc liuidrecl shares of stock. I was  payiiig $2.30 per sliare 
f o r  i t .  I paid l l i i i~  $230.00. I I e  told me  Ile would sent1 me m y  stoclr or 
bri11g it  to iiie ill a fen  clays, a i d  i n  t x o  or three days he come u p  thcrc 
and  brought me  a lit t le book and  something there. H e  said i t  n as  nlg 
stoclr. Th is  i, nll:it llr 1)rouglit me." T h e  tlocunieiit refcrrcd to I)!. tlic 
plaiiltiff n a s  tlie rcrtificntc of membersllil), stntiilg among otlipr tli iugs: 
"This  is to certify that  W. I-. Dorri ty ,  of D u r h a m ,  S o r t l i  Carolina, 113s 
p:iitl tlic s u i l ~  of t ~ i o  liuildretl aild fifty dollars a s  a mriiibership pa>rilclit 
and  is  l i e reb-  cri~titled to membership in ,  ;lnd is a u~enihcr  of the Greatcr  
Durliain Buil , l i i~p niid 1,oail ,issoci:~tioli, subject to the  by-lans of tlir 
;cssociatioil :I> t l i q  now arc, or as  thcg m a y  bc llcreaftcr amentled, and 
one Iiundretl sllares of tlie p a r  T alue of fifty dollars ($50.00) cacli a re  
reserued for  said n i e i n b ~ r  ill accordailce with the by-laxs, paynieilts 
thcreoii to be ~nacle at  tlir r a te  of not less t h a n  trvcilty-fire ceilts per 

& i t  tlie t i l w  the 11lcniLors1iip certificate was tlc~lircrcd the agent also 
delirered to the plaiiltiff a book purport iug to  be a passbook n i t l i  spaces 
fo r  deposits alitl ~i.itlldrawals. T h e  last page of the book states: "This 
certifies tha t  V. T. I jorr i ty ,  of Durliani,  S o r t l i  Carol ina,  is a member 
of Greatcr  Durl lani  Uuiltliiig aiitl Loan h s o c i a t i o i ~  alld is tho o ~ r n c r  
of one lluntlretl shares of stock therein," etc. 

O n  20 ,lpril ,  1010, t h e  plaiiltiff made  a wri t ten appl ica t io i~  to the 
defendant coinpmig a s  fol lons : "The undersigiied llereby subscribes 
f o r  oile huiitlretl sllares of tlie capi tal  stock of Greater  Durliain Building - 
aiitl Loan Alssociatioii, n l)oclg corporate, iilcorporatetl u ~ l d e r  the laws of 
the S ta te  of S o r t l i  ('aroliiia, of the  p a r  ~ a l u e  of $30.00 each, 1)nyable 
ill cash Iierenitli o r  ill nlo1itl11~- instnl lmnits  of not l tss  tliaii tnr'iltv-five 
celits per share per montli, the first of such instal lmc~lt  accoinpailgilig 
this  applic:~tioii. I also a p e  to p a y  with this subscriptioil a inciliber- 
sh ip  pay111e11t of $2.30 per share to  establish a f u n d  f r o m  wllic11 you a rc  
authorized to tlcfray espeilse of organizatioll, estensioil, opcratioii a i d  
e q u i p n e ~ t ,  m r l ,  as rciit, office expeiise, atlvertisi~lg. solicitors, salesmen, 
ofice hell), c tca . ,  ail11 to establish a reserve for  the association, fo r  which 
a nieniber~l i ip  wrtificatc shall be issue(l. T h e  rwrnbersliip certificate 
docs not d raw y ~ c ~ i f i r t l  t l i d r n d s  but is fully part ic ipat ing ill the sur-  
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plus c a r ~ l i ~ l g s  and  profits of the association. Thr. 1nem1)crsliip cwtificate 
is 11ot \\i thtlrawnble, but limy bc sold or tran.ferrc4 ~t all! t ime by 
lloldcr:, tllcrcof, togethcr \\it11 capi tal  stock account. ,111 otlicr payment. 
togc3tlier wit11 sucli di \ idcnds a s  shall haxc beell tleclar st1 tllcrtwn m a y  
bc ni t l l t l ra \ \n  i n  accordance with the  b y - l a w  of tlic ,xwxai:rtio~i. S o  
1)(~rso11 is authorized to cllailge o r  a l ter  thtx t r r m s  of t iis suhscript io~i  
o r  to biild tlic associatioil by ally st:~tenic,~lt llot coiitainetl hrreiir. -1 

r ight  to reject ally o r  a l l  nppl icat ioi~s fo r  sliarc,s aiid t o  rctlucc o r  
allot :111 npplicat iol~s fo r  sllares ill tlic nlnnlicJr dccn~cd  h> the acaociatio~l 
to Iw for  its best interest. Sigiietl: W. V. Dorritg." 

,It  tlic co~iclusion of all  tlie c r i t l c n c ~  tlic, t r i a l  judgc suqtai l~cd tlitl 
motiolr of nonsuit,  and  the plailltifl' appcal td.  

c.oml)aiiy. Illorcorer (?. S., 31 76 authorizes ill ~ ) r o l w r  i l l b  t n ~ i r c s  l~ui l t l ing 
a ~ l d  1o:rll :aswciatio~ls to prcwribc ail v~~t ran icc  fee, to lw  paid b,v ,hart, 
lioltler5. 

T h e  p w t i ~ l m t  and gal-crllillg priiiciple of l a n  \ \ a s  thus  ~ t a t c d  ill ( ' o l t  
r .  l<crn6all. I90 N. c.. 1 6 9 :  " l t  is  thc. tlrfc~idaiit's d u t v  to w a d  t l i ~  
contract or have it  read to h im,  a l ~ t l  his f a i l ~ w e  to do 9 0 ,  in  the a1)seiicc~ 
of fr:rutl, is ncgligcnce, fo r  nl i ich the la\\  ;rfi'ords 110 rc.drc;.. Tllc tle- 
fcnda i~ t ' s  du ty  to read or  ha\(. read t o  h im the c20iltrac2t, is :I lm.iti\t3 
d u t y  of \rliicli h e  is  not relieved, except ill caw, of f raud .  . . . 
H a ~ i ~ l g  esecutcd t h e  contract,  and  no f r a u d  appearing in the procnrc- 
I I ~ V I I ~  of tlie esccut iol~,  the court  is without poner  to r e l i c ~ c  thc tlcfcntlailt 
011 the ground tha t  he  thought it contailled provisions \111 cli it dot,s llot." 
'I'lic s:~nie p r i~ lc ip le  relating to contracts generally ii; a l ) l~l icable  to crock 
snbscription agrecmcnts. T h u s  i n  I m p r o r c m c ~ f  ( ' (1 .  1 %  ~ l r z r l r c ~ i o ,  176 
X. C.. 250, 96 S. E., 1032, the Cour t  sa id :  "The faci tha t  t l ~ i s  is  a 
s u b s c r i p t i o ~ ~  to stock does not take the case out of the  usual  rule. I t  
~ c c i n s  to be generally agrectl t h a t  where a subscript io~i  contract is rc- 
dnccd to n r i t i n g  and  sigiietl, a l l  oral  agreements, n-l ctlier pr ior  or 



X, C.] SPRING T E R M ,  1933. 701  

rotemporaneous, a r e  merged i n  i t  and  par01 evidence of them cannot 
be received to v a r y  t h e  legal purpor t  of the  writing." See I I o f e l  Corpora-  
f i o n  v.  O m - m a n ,  201 N .  C., 337. 

T h e  n ~ g l i g e n c e  rule  referred to  i n  m a n y  of t h e  decisions does not 
a p p l y :  (1) where the person signing the  agreement mas illi terate o r  
otherwise incapable of understanding the  wr i t ing ;  ( 2 )  where tllere is 
l ~ o " t i ~ e  misrepresentation of contents of the  paper-wri t ing of such type 
and character  as  to  deceive a person of o rd inary  prudence and  t h e  
person signing such agreement reasonably relied upon  such misrepre- 
sentat ion;  (3) where the p a r t y  procuring the s ignature resorted to some 
device, scheme, subterfuge, t r ick or  other means of preventing or inter- 
fer ing wi th  t h e  reading of the  paper  o r  reasonably tending t o  throw 
a person of o rd inary  prudence off guard.  

However, none of t h e  foregoing elements appear  i n  this  case. There  
is no evidence t h a t  the  agent misrepresented t h e  contents of the  subscrip- 
tion agreement v h i c h  the  plaintiff signed, nor  was there a n y  trick, 
artifice, scheme or  device resorted to  tending to prevent o r  interfere  
with the reading of the  agreement. Therefore, the  rul ing of the t r iaI  
judge is  correct. 

Affirmed. 

JUSEPH 5. FRANCIS, EMPLOYEE, BY HIS GUARDIAX, TV. L. FRANCIS. v. 
CAROLISA VOOD TURNING COMPANY, EMPI.OYER, ASD COXSO1,I- 
DATED USl3ERWRITERS, I R ' S U R A N C E  CARRIER. 

(Filed 14 Junc, 1933.) 

1 .  Master and Servant P i--Jurisdictional Andings of Industrial Com- 
mission are not conclusive on appeal. 

The findings of fact of the Industrial Commission in a hearing before 
it that the claimant was not an employee within the meaning of the act 
a t  the time of the injury is a jurisdictional finding and is not binding 
on the Superior Court on appeal, and the Superior Court's finding from 
conflicting evidence that the claimant was an employee will he upheld 
upon further appeal to the Supreme Court. 

2. Same-Superior Court has no aut.hority to order an award of com- 
pensation upon appeal from judgment of Commission dismissing the 
case. 

Where upon appeal the Superior Court reverses the judgment of the 
Industrial Commission dismissing a proceeding under the Compensation 
Beat on the ground that  i t  was without jurisdiction for that the claimant 
was not an employee within the meaning of the act, the Superior Court 
should remand the case to the Industrial Commission for a finding as to 
whether the injury resulted from an accident arising out of and in the 
course of the employment, and judgment entered in the Superior Court 
ordering an award of compensation is erroneous. 
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,IITE:.IL by t l t fe~ida~l ts  from ~ S i d . ,  J., at October-Xoven~bcr Term, 
1932, of S\v,\rx. Modified n11d affirmed. 

This is a proceediiig brguii and prosecuted before the Kortli Carolina 
I i ~ d u ~ t r i a l  CIo~iimissioii for compensation under the provisions of the 
Sort11 Carolina Workmen's Compensation Act. 

Tlic facts fou~it l  by Commissio~~cr Wilson a t  a hearil g before him oil 
9 Nay,  1932,  alltl approveti by the full Cornmissiori oil plaintiff's appeal 
from liis ortlcr t l ismissi~~g the proceedings, are as follorvs : 

"1. The Carolina Wood Turiiing Company and its rcgular employees 
are subject to tlie provisions of tlie Xortli Carolina VJorkmeri's Com- 
pensation Act. 

d. The Coiisolidated Endcrwriters was, on 2 Septeniber, 1932, the 
iiisura~ice carrier wliicli liad i~isured the liability of the Carolina Wood 
Turiiiiig ('onipany under the North Carolina Workmen's Compensa- 
tion Act. 

3. The plaintiff, Joseph S. Francis, on 2 September, 1932, sustained 
a serious illjury wliile working a t  a table in the defen3ant employer's 
plant. 

-1. Tlic plaintiff x-as totally disabled for sisty days immedia t e l~  
follon.ii~g tlie illjury. R I I ~  has lost tlie use of' tlie first, second, tliirtl and 
fourth fingers of his left l i a ~ i d ;  his arerage weekly wag. was $11.45. 

,>. The accidcnt resulti~lg in in jury  to thcl plaiiitiff did not arise out 
of and ill the conrse of liis tmploymei~t, as plaintiff at the time of the 
nccitleut ~ v a s  not a11 employee within tlie m e a ~ ~ i ~ i g  of the Nortli C'nru- 
lina Workmcii's Compe~mition ,kt ."  

0 1 1  t l ~ c  fowgoing facts, Corumissioner Wilson concluded as a matter 
of law that the LTort1i Carolina Industrial Commission was without 
juristlictio~i of the proceeding, and ordered that the same be dismissed 
for tliat reason. This order was affirmed by the full Commission, and 
the plaintiff appealed to the judge of the Superior Court of S w a i ~ l  
County. 

the l ieari i~g of plaintiff's appeal, tlie judge of tlie Superior Court 
found as a fact from all the eritlence tliat the plaintiff wzs an  employee 
of tlic d c f c ~ ~ t l n l ~ t  Carolina Woorl Turning Company at the time of the 
accident, anti tliat liis illjuries were tlie result of an :~ccident whicli 
arosr out of and in tlie course of his employnent. Upon these findings 
of fact, it was ordered a d  adjudgcd tlint t l i ~  order of the Xortli Caro- 
linn Industrial  Commission dismissing the p~.ocecdiiigs b~ and tlie same 
\ \as  rcverstd; and it was further ortlerctl a11t1 adjudged that the plai~itiff 
is elltitled to con~pcnsation for his i ~ i j ~ r i w  to 11e paid jy the tlefentl- 
silts ill accordance with tlie provisions of the Xorth Carolina Work- 
men's Con~pensation Act. 

From this judgment, tlie de fe~~dan t s  appenlcd to tlie Supreme Court. 
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1'. D. Bryson ,  Jr . .  and E .  C .  Bryson  for plaintiff 
Johns ton  CE Hornel- for defendanfs .  

Coxxox,  J. T h e r e  was evideiice a t  the heariiig of this proceetli~lg b(,- 
fore  Commissioner F i l s o n ,  tending to shon tha t  the plaintiff. Joseph S. 
Francis ,  was ail cmployee of the  defei idai~t .  C a r o l i ~ ~ a  Wood T u r ~ i i n g  
Company,  a t  the t ime of the accidel~t  which resulted i n  his  iil jurics: 
and there was evidence to tlle contrary.  C p o n  consideration of al l  tht. 
evidence, Conirnissioner Wilson found that  the  plniiltiff Jras irot ail 
employee of the said dcfendnnt a t  thc t ime of the  said accitlcnt. T h i s  
finding of fact  was approl-etl by the fu l l  Comiiiissioi~, which t l i e r rupoi~  
affirmed the  order of Commissioner Wilson, tl ismissil~g the  proceeding, 
f o r  the reason t h a t  tlie N o r t h  Carol ina Indus t r ia l  Commissioil liar1 no 
jnrisdictioii of plaintiff's claini fo r  con~pensatioli  untlcr the provisions 
of the  N o r t h  Carol ina Workme~i ' s  Compci~satioll  Act. ,011 plni~rtiff 's 
appeal  f r o m  the  order of the ful l  Commissioii to  tlir Superior  Court ,  
the judge presiding reviewed al l  tlie e~ i t l ence ,  and  found tha t  plailitifi 
was a n  employce of tlie defendant a t  the t ime of tlie accident, a ~ l t l  
thereupon reversed the  order of the  Comlllissioli dismissi~lg the pro- 
ceeding. T h e  question presented by dcfei~darlts '  appeal  f r o m  the judg- 
ment  of the Superior  Court  to this Court ,  is whether tlie f i~ ld ing  of fact  
made by Commissioner Wilso11 and  approl  ed by the ful l  Commissioii was 
conclusive and  b i ~ i d i ~ ~ g  011 the part ies  to the 

111 Aiycock c. Coopcr, 202 N. C., 500, 163 S. E., 569, it  n a p  held t h a t  
" ~ r h c ~ i  tlie jurisdictiou of tlic Nort l i  Caroliila l i ldustr ia l  Con~missioii 
to hear  a i d  consider a claim for  compeiisatioii uii(1er tlie provisioils 
of the K o r t h  Carolilia Worlirneli's Conipensatioa *let, is  cliallcirgctl by 
all employer, oil the ground tha t  lic is iiot subject to tlie prol-isioirs of 
the act, the fi~idiilgs of fact  made by the  Coini~~issioi i ,  oil nhicl i  i ts  
jurisdiction is depeiident, a r e  not c o n c l u s i ~ e  on the  Superior  Court ,  nird 
tha t  said court has  both tlie poner  and  the duty,  011 the appeirl of eitlicr 
p a r t y  to  the  proceeding, to coiisitler a11 the  evideiice ill the  rc'cortl, mid 
fiild tliercfroiu t h e  juristlictioiial facts, without regard to tlie fiiitliligs of 
such facts  by the C'omnlissio~r. A\ coirtrnry I~oldiiig iiiigllt p r ~ s e l r t  il 
scrious queqtioil ns to the I alidity of the  s tatutory provisioils wit11 respect 
to tlie ef'icct of tlie fiiltli~lgs of fact made by the Commis>ioii." 

111 the instant  case jrhere the evitleiicc in  the record with rrspcrt to n 
ju r i sd ic t io l~ :~ l  fact  \ \ as  coilflictii~g, the f i ~ i d i ~ ~ g  by the Coinalisqioii n a s  
not coiiclusirt~. aird the judge had tlie power, upo11 his  re1 ien of all  the 
cvidcnce, to fiird thc  said f x r t  otllcrwisi~ t l ~ a ~ i  :IS f o u ~ i d  hy the ('.o111- 
niission. Tlrere was iio error  ill his  jutlgmelit n l ~ i c h  i s  to the effect t11:rt 
the  Connnission has jurisdictiolr of this procectlii~g, 1 1 1  that  r c e p c t  the  
judgment is  afliii~led. 
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Thcre  is error ,  h o w e ~ e r ,  i n  the  judgment directing tha t  a n  award 
lie lnatle to the plaintiff fo r  compensation to be paid by the i lefe~ldants  
i l l  accortla~lcc. with the provisions of the N o r t h  Carol ina Workmen's 
( ' o m p l ~ s n t i o ~ i  *let.  T h r  X o r t h  Carol ina Indus t r ia l  Cornmissio~i, alone, 
lins jur isdict ioi~ to find the facts  ou which thc liability o "  the  dcfcndallts 
must be tlrtermil~ccl. l l ' i n h e r y  1 % .  Farlcy Sto~.es ,  Inc., anfc, 99, 167  
S. E., 473.  Tlic proccedilrg should be remanded by the Superior  Cour t  
of S w a i l ~  C o u ~ ~ t y  to tlie ,ZTortl~ Carolilla I l ldustr ia l  Conimission, which 
will find n l ~ c t l i c r  o r  not thc plaintiff was injured by a n  aceidelit which 
nrose out of n11d i l l  tlie course of his  cmploynlent. ,\s mollified in  accortl- 
anre  nit11 this  op i~ l ion ,  tlic judgmcnt is 

a\ffirli~ed. 

STATE v. SOPHIA E. LATTOS. 

(Filed 14  June, 1933.) 

1. Hon~icide G r-Foundation for  admissibility of dying tleclaration held 
properly laid in th i s  case. 

Testimony that deceased declared she was going to die, ancl that  a t  the 
time of the drclarntion she was desperately sick and that death ensuetl 
within two days, constitutes a proper foundation for the ntlmissibility of 
her (lying tlcclnrntion, and since a dyiug declaration is judged by the 
s:tnlt. standards as  othw evidence and is not admissible unless the 
tlcclarm~t could testify to the &%me facts if he were a witness, the testi- 
~nong  of dcclarnnt's attending physician ns to \vhether dwlarant thought 
she was going to tlic a t  the time of the declaration is immaterial. 

2. Same- 
The fact that a dying tleclarntion does not identify defendant does not 

rcntler it  inco~npc,tent where there is other sufficient evidence of dcfend- 
:uit's identity as the perpetrator of the crime, the dying ds?claration bring 
of :I n~ :~ tc r in l  fact connected with the crime. 

3. Homicidr G r-Evidence of defendant's identity a s  person who com- 
~ n i t t r d  abortion resulting in death hr ld  sufficient. 

In  this grosccution for lm-forming an abortion resulting in death there 
\v:is critlcnce thnt defcncl:~nt hail agreed to perform an abortion upon de- 
c.c:iscrl for a stntctl sum, that defendant visited deceascxl's room a t  a 
11olcl and stated that she left a n  instrunlent with decemed which de- 
cwsctl could nse if she tlesired, that tlefenilant was seen leaving the 
t~lrvnttw in tlcccL;~setl's hotel nnd t l ~ n t  the witness immeiliately went to 
dcwasc'd's room mid that deceased irnmetlintly said that a lady had per- 
formed the operation, and that defendant received a sum of money from 
tlcctwsctl's :~cstriate, i s  held sufficient to be submitted to the jury on the 
qncstion of clrfend:~nt's identity a s  the person \vho had committed tlie 
abortion. 
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C R I ~ I I A  11, A C T I ~ X ,  before C'mnmer., J., a t  J a n u a r y  Term,  1933, of 
WAKE. 

T h e  tlefeiitlaiit was iiidicted f o r  the  murder  of Celia Roberts.  ?'he 
eridence tei~tled to  show that  Miss Cclia Roberts, a young woman, about 
twenty years  of age, became p r e g l ~ a ~ l t .  H a r r i s ,  a a.it~less fo r  the Statc ,  
testified tha t  1 1 ~  came to Raleigli on 11 J u l y ,  and  at  the request of a ma11 
named Nanguin  made all appointment  with the t lefc~i t la~i t  "to see if ,she 
~voultl  perform all abortion oil Miss Celia Roherts." Tlie t ldcn t la i~ t  in- 
formed liini tha t  the cost would amouiit to $30.00. Thereafter  on the 
14 th  or 13th of J u l y  U s s  Roberts came to Raleigli and  v e n t  to the 
C a r o l i i ~ a  Hote l  aiicl procured a room. H a r r i s  immediately informed 
the d e f e n d m t  tliat Miss Roberts  was a t  the hotel. She  went to tlie hotcl 
~i it11 X a n g u m  autl a n omall arltl welit to the room of tleceasctl. Har r iq  
thercafter paid to  tlie defeiidaiit and she accepted $14.00 i n  cash. 
N a n g u l n  test;ficd tha t  the deceased Miss Roberts  described tlie defendaiit 
to l~irri  and  tliat 011 Tuesday lie saw lier get off the  elerntor at  the hotel 
as  lie v a s  g e t t i i ~ g  oil, to r i s i t  the deceased iu  her  room. K c  tcstifietl 
tliat ~vlie11 he reached the room of the deceased she saitl : "it was all 
over, the opcrat io~i .  S h e  said a lady did it" but did not know Iier name. 
I I e  lint1 SFCH the defcntlant go out. "I did not see Mrs.  Layton in t11~  
room, but I snn. her  on the elevator." Tlie S ta te  also offered eridcilcc. 
that  the dcfeiltlant stated to H a r r i s  tha t  she I d  loft ail instrunwlit 
that  Nisc  Roberts could use, hut tha t  she could not perform the opwa-  
tion for  tlle reasoil that  the deceased was tlleli f i ~ e  ~ n o i i t l i ~  pregnaiit. D r .  
Thomas c ~ a n l i ~ r c t l  tlic dcccasetl i n  the hospital on 22 J u l y  ant1 f o u ~ ~ t l  
tha t  she was snffer i l~g f r o m  nu iiicomplete abortion, resulting 111 dc:rtll 
oil 2-1 Ju ly .  Tlie p l ~ y s i c i a ~ ~  flirtller testified: "Slic was tlesperatelg sick 
v1ic11 slie c:inlc tllerc, a i d  we so ntlvisetl licr. 'IVlleli 1 :ras taliirlg her  
history she toltl iiie she k11en. she was goiiig to tlic. you li~lon-, pcoplc 
talk somc times 11 llc31i they a r e  sick. S h e  jubt saitl : 'l a m  so sick 1 am 
going to (li~a.' 1 toltl licr that  she was ~ c p -  sick, hut n a s  not i~cccssarily 
sick ellougli to die or soinethi i~g like tliat." *It this point i n  tllc testi- 
mony tlic. court askcd the pl~ysiciail  the  follonilig qucst io~ls:  "Did sllc 
:Ippenr to you to be i n  nppre l lc~~s ion  of i n i p c ~ i d i i ~ g  tlcath?" (*I.) "Her 
temperature n-as r e v  liigli and  licr l~ulsc  T ery  rapid." (Q.) ' T l ~ e n  she 
matle tliat stateiile~lt that  she thought she was going to die  do you th ink  
she t l iougl~t  $lie n a s  to  die?" (,I.) "Tes." (Q.)  "Did h e  111:lkr 
:my staterne~lt to you, and,  if so, n l ia t  did she say?"  (AI.) "I n4ietl 
lier how loiig d i e  liad bec l~  s ick?  . . . ( T h i s  n a s  011 Tuwlay) ,  and 
she saitl oil last F r i d a y  she came to Raleigh a d  welit to the Carolina 
Hotel ,  ant1 some lady caliie to her  room and inserted a tube into her  
womb about elm-en o'clock, ant1 a t  three o'clock ill the mornilig slie 
~r-ent to  the bntli room and  the  fetus  passed. I m a J e  a blood tcst and 
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she was very sick." T h e  drfciitlant objec7tetl to tlic f~nes t inus  so pro- 
pounded by the court and  to tlie answers of witnee. .. part icular ly to 
the answer containing the  purported dying declaration of deceased. 

Tlicre wils evidence t h a t  the  dcfeiltlai~t had  rcfusccl to perform t h c  
operatio11 alicl tliat tlie deceased had stated to  the vi lncss  H a r r i s  tha t  
"elic had tione it  herself ant1 tlie wornan \voultl not liclp lier." T h e  dc- 
ftwtlallt tlenictl that  she 11ad anytliiiig to (lo with the abortion or tha t  
she had  ever sccw t h e  deceased or talked with H a r r i s  about performing 
tlie operation. Several ~vitnesses testified that the character  of the de- 
frndai i t  was good. T h e  j u r y  conricted the defendant niitl re tomrne~~tlct l  
mercy. Tlic t r ia l  judgc ilnposetl a s e n t e i ~ c ~  of five ye; rs  i n  tlic State's 
prison, nlld f r o m  tlic judgillcilt so p r o i ~ o u ~ ~ c c t l  the tlcfcudant appt~aled.  

A1ffo/ .r~c!l-(:c~/ icriz l  l ~ w n ~ m i f t  a t ~ t l  ,lssisiaizi .I ftor,lr!y-Gc,zrrnl P~a!rlell 
for the S ta te .  

Thomas  ITr. Kufitr a d  R. 11. Il'c1mp7cfon f o r  tlcfe~ttli~nf. 

Bnoc:n~s, J. ( 1 )  W a s  tlit  dying declarat iol~ of tleccnml coinpete~lt ? 
( 2 )  W a s  there sufficiei~t cvidciice tliat the tlffciltlnl t committed the  

cr ime laid in  thc bill of i n d i c t n ~ e a t  ! 
T h e  gcucr:ll priiiciplc is  t h a t  "dying tlcclarntiona 11n1st bc confiued 

to tlic facts  coiiilcctctl with tlie act of killing, facts  attellding the act 
and forinillg a p a r t  of the w s  y a f o ~ . "  S. r .  Je#'erso,l, 125 S. C., 712, 
34 S. E., 648. T h e  conlpcte~lcp of t lyi~lg drclarntions 1s t le tcr ini~~et l  by 
tlic snille s t a ~ l d a r d  as  the testinioliy of a liviug uitiless ill thc  court and  
:'uhject to  c ross -c ' sami~~nt im.  T h a t  is  to soy, tlic fact  that  n certaill 
tlcclaratiou is made hy a tlping pcrsoil, docs not  makc tlic tlccloratioii 
competm~t  11111~3s t l i ~  sinlie person could take tlie nitliess stand a ~ l t l  
testify to tlie itlellticnl fact  coi i ta i~ied i n  the  tleclarntiou. Co~lscque l~ t ly  . . 
i t  lias bccn licld with ul~broktw u l ~ i f o r m i t y  that  the mere opii11oii a i ~ t l  
coliclusioils of a dying declnra~i t  a r e  riot admissible. is'. 1 % .  J l i l l s ,  0 1  
X. C., 594;  S, 2'. Jefferson, I d 3  S. C., 712;  8. 1%. Brul, 100 S. C., 278, 
IS4 8. E., 604; S. r .  Sfollc, autrl, 666. Hellre the  o p i ~ i i o ~ i  of the pliysi- 
ciau as  to wlietlicr the  deccasctl L ' t l i o ~ ~ g l ~ t  P ~ I E  J\ as  goilig to die" is  inima- 
trri:ll because the  ultiinate illt-juiry n a s  ]lot what tlie pllysician tllouglit 
but u ha t  tlir  tlccensctl tliouglit about her  impc~r t l i~ lg  tl ~ a t l i .  T h e  testi- 
ino11y t l i s c 1 o s ~ ~  tha t  tlie tlcceasctl tleclarcd that  she was g3ing to die. Slie 
was tlien desperately sick  lid death cnsuctl within two ( avs. Such  testi- 
llzoiiy colistituted a proper foundat ion f o r  the  admissibility of lier dying 
clcclaratioii. S. r .  Shelfon, 47 N. C., 360;  S. v. Jc#'ers9n, supra;  S. v. 
IT'allacc, 203 X. C., 284. Therefore, the  opinion of t h e  p l i~x ic ian  as  to 
her s tate  of milid, wliile immaterial ,  does not \\-arrant t h e  ovcrtlirov of 
the judgment. S o r  is tlie dying tleclnratio~l incompetent fo r  the reason 
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tha t  the  deceased did not positively ident i fy the defendant. S. v. Bral, 
supra; S. I - .  Tl'allace, supm I f  there h a d  been no evidence tendiiig to 
connect the defendant wi th  t h e  cr ime except the dying declaratioii of 
deceased tliat "some lady came t o  her rooni a i d  inserted a tube into I i t ~  

womb," the  case should lial e been nonsuited, but  the  evidence discloses 
other pertinent facts  and circumstances pointing to the  accused. These 
may  be capitulated f r o m  tlie State's evidence, as  follows: (1) T h e  
t lefcndai~t  had agreed to perform a n  abortion upon the  deceased for  the 
sum of $30.00. ( 2 )  T h e  defendant visited tlie deceased at  the hotel and  
stated tha t  she h a d  left a n  instrument  with t h e  deceased which she could 
use if she so desired. ( 3 )  T h e  defendant n a s  seen comillg do~vii on the  
elevator and  the  State's witness went to the room of the  deceased 
immediately and  she said "it was all  over, the operation. . . . a 
lady did it." (4) T h e  defendant received $14.00 i n  money paid by the 
witness Har r i s .  

T h e  foregoing facts  a l ~ d  circumstances a re  sufficient i n  probative T aluc 
to  war ran t  the submission of the  disputed issue to  t h e  jury. T h e  charge 
of the  court  is  not i n  the record and  i t  is  therefore assumed tha t  the ju ry  
u a s  correctly instructed upon all  phases of the case. 

N o  error .  

(Filed 14 June, 1033.) 

Venue A c-Insurance compnny complying with C. S., 6411, acquires 
~tiglit t o  sue and  be sued ns domestic corpo~.ation. 

Wlierr n foreign insurallce cor~mration has fully complied with tlie 
~~rovis io i~s  of C .  S.. 6411, and has moved its liead office to this State and 
113s tloint~sticnte(1 here, it acquires tlie right to sue and be sued in tlic 
courts of this State as  ;I tloniestic eorlmrntion, C. S., 46G, 467, 468, 469, 
:~ntl wlic~w it brings a tr;msitory action in the county o f  its residence the 
tlefrlitl;~nts are  not entitled to r e m o ~ n l  to tlie county of their residenet, 
ns ;I matter of right, for although C. S., 1181, escludes insurance com- 
l)anics froni its ol>eration, the statutes will be construed in relation to 
tlic,ir subject-matter, and the exception in C. S., 1151, heilig lwauae in- 
snnlnce c.oml);~nic's a rc  esclusirely dcalt with else\~here. 

A \ ~ ~ ~ ~ . \ ~  by tlefcndants f r o m  ('ranmer, J. ,  a t  20 Apr i l  Term,  1033, 
of WAKE. , i f f i rmd.  

O n  16 February ,  1033, the Occidental L i fe  Insurance  Company insti- 
tuted ail actiou i n  the Superior  Court  of R a k e  County against Gcorgc 
Lawrenre and  Mart i l l  Lnrvrence, who a re  citizens and residents of 
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( ' a r tc r r t  County.  T h e  d c f c ~ ~ t l a n t s  filed a motion befor. tlic clerk of the  
Superior  Court  of Wake  County before answer (C. S. .  170)  fo r  change 
of vcnuc and  removal of the rnuse f r o m  Wake  Co 111ty to  Cartcret  
C o u ~ t y ,  n l ~ ~ r e  the defendants reside. T h e  clcrk of tllc. Superior  Cour t  
of Tl'nkc C o n l ~ t y ,  S. C., fou11c1 cer tain facts  a n d  r c n d r r c ~ l  the  following 
juclgrnc~~t  : 

"7'11is cause coming 011 to be lieard hefore the  untlwsigiied clerk of 
the Superior  Court  of T a k e  ('ounty upon motion of tlte drft>ndants f o r  
cllange of velluc fo r  the a b o ~ e  el~t i t le t l  cause f r o m  'Xalre County to 
Carterct  Colmty, a l ~ t l  i t  appeariirg to the court,  ant1 111e court fintling 
fa r t s  as  fo l lons :  ( 1 )  T h a t  the Occiticntnl Lifc  111sura11cc ( 'rmpaily, 
plaintiff, is a n  insurance corporation, organized, created and  existing 
~untlcr ant1 by vir tue of the Inns  of the S ta te  of S e w  Mexico. ( 2 )  T h a t  
t11c said O c c i t l e ~ ~ t a l  Lifc  I u s n r n ~ ~ c e  Colnpany h a s  ful ly  con~plietl  n it11 the 
rcquireincnts of section 6411, C. S.,  and is  duly domes icated as a n  in- 
surailre co lyora t io~i  i n  the  S t a t e  of Y o r t h  Carolina, n i t h  i ts  head officc 
and principal  place of h u s i ~ ~ e s s  i n  the city of Raleigh, ~ w u ~ ~ t y  of R a k e ,  
ant1 is duly autliorized to conduct and  to ca r ry  OII  a n  insurance busi- 
ness ill Sort11 Carolina. ( 3 )  T h a t  all  of the records of tlie said 
company a r c  kcpt iu  i ts  licnd office and p r i ~ i c i p a l  11 ace of bnsinesz 
ill lialcigli, Sort11 Caro l i~ l :~ ,  county of Wake, whic11 is  the placc of 
h 4 1 l c l w  of al l  of t l ~ c  offices of saitl compauy;  tha t  t l ~ c  by-laws of the 
said c o r p o r n t i o ~ ~  p r o ~ i t l c  tha t  tlic p r i ~ ~ c i p a l  a11d hcad otfice of the coni- 
1m11y s l ~ a l l  Iw ill t l ~ c  citv of Raleigh, S t a t e  of X o r t h  C a r o h l a ,  and tha t  
n ~ e c t i l ~ g s  of stocklioltlcrs, dircctors and rxecutive committee s l ~ a l l  be 
lwld a t  tlic said office. ( 4 )  T h a t  the snit1 Occideutal L i fc  I i ~ s u r a n c c  
i 'o~uptliiy, p ln i~ i t i f i  11wci11, has  duly qualifietl as  a do~iiestic company 
uutlcr the  R c w n u e  - ic t  of t l ~ c  S t a t e  of N o r t h  Carolina a l ~ d  is taxnblc 
:Is PIICII, l l n ~ i u g  in the S t a t c  of Xort11 Carolina inorc t11a11 on(,-fifth 
of i ts  assets, and  pursuan t  to said act the said company 11as duly quali- 
ficd nit11 t h e  Insurance  Comnl i ss io~~cr  of the S t a t e  of Sort11 C'aroliua 
a donwetic insurance eompally. ( 2 )  T h a t ,  t l~erefore,  f o r  all  i n t c i ~ t s  
pur1)oses. anti p ~ r a ~ a ~ ~ t  to the statutes and  laws of tllc S t a t e  of x ~ r t l i  
('arolina, t h e  saitl Occitlcntal L i fe  111surancc Company s a duly quali- 
ficd dolncsticatcd corporntioii with i ts  pr incipal  office a1111 place of busi- 
itcss in  tlic city of I h l e i g l ~ ,  W a k e  County, x ~ r t l ~  ("arol i l~:~,  a i ~ t l  tha t  
Waltc C o u ~ ~ t y  is  the proper T ellue f o r  the  above entitled action. There- 
fo r~ . ,  i t  ib c o ~ ~ s i d e r ( d ,  ordered a11d adjutlgetl tha t  motioli of t l e fe~ ic la~~ts  
filed 11crci11 f o r  c l ~ a l ~ g c  of T eliue be and  tllc same is 1wrcl)y tlrnied." 

T o  the s i g ~ l i q  of the f o r t p i n g  judgment and to the refusal of the 
vlcrlc to g ran t  n t h a ~ l g c  of ~ e n u e  for  t l ~ c  above entitled c a l s e  f r o m  Wake  
C'ounty Superior  Cour t  to Carteret  C o u ~ ~ t y  Superior  COL rt ,  the  d e f t ~ l ~ d -  
: ~ n t s  c iccpt  : I I I ~  appeal  to the Superior  Cour t  of V a k e  County. 
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T h e  judgment of the  court  below is  as  follows: "This cause coming 
on to be heard before the  undersigned judge of the Superior  Court  pre- 
siding over the courts of T a k e  County, upon appeal  of the  t l e fe i~da i~ ts  
f rom judgment of the  clerk of tlie Superior  Court  of Wake  C o u l ~ t y  
denying defendaiits' motion for  removal of the above entitled cause f r o m  
Wake  County to Carteret  County, as a mat te r  of right,  and it appearing 
to the court tha t  the  judgnieut of the  clerk, l~erc tofore  el~tereil ,  is  i n  all  
respects proper  and  in accordance with law, the same is  hereby afirined. 
T h i s  20 Apri l ,  1933. E. H. CRASAIER, J u d g e  Presiding." 

T o  the  foregoing judgment as  signed tlefendailts excepted, assigned 
error  and appealed to the  Supreme C o u r ~ .  

Tl'illis S l n z f l ~  a n d  J o h n  11. A n d e r s o n ,  J r . ,  for p l a i n t i f .  
C'. R. lT7heatley f o r  d e f e n d a n  f a .  

CLARKSOS, J. T h e  questioli involved : Where  a fol.cigl~ il~surnl:ce 
corporation has  submitted to domestication ;ii this  S ta te  by filing i ts  
certificate of i i~corporat ion wit11 the I n s u r a l ~ c e  Comn~iss io l~cr .  ant1 by 
otllerwise complying with tlie provisions of Consolitlated Statutes, 6411, 
a i d  has designated Wake  County a s  tlic location of its pr incipal  office, 
and has  lnore t h a n  one-fifth of i ts  entire property located ill this State, 
does such corporation thereby acquire the r ight  to sue and  be sued on a 
t ransi tory cause of ac t io l~  ill tlic court.: of the county of i ts  pr incipal  
office? W e  th ink  so. 

C. S., 1151, i n  part,  is as fo l lons :  "Requisites fo r  permission to do 
busir~ess. Every  foreign corporation before being permitted to do busi- 
ness i n  this  State, jnsura i~ce  companies excepted, sliall file i n  the office 
of the Secretary of S ta te  a copy of its charter  or articles of a g r e e m e ~ ~ t , "  
ctc. 

I n  S n ~ l f h - D o l ~ y i a s \  ( ' ( I .  1 % .  I l o / ~ ~ y c ~ i f f ,  ( i u f ~ ,  219. a t  11. 221, it i i  
s a i d :  " I l r re  the plailitiff ~ u b m i t t c d  to dolnestication b ~ '  complying with 
t h e  requisites of pernlission to coilduct its busincss i n  this State .  C. S., 
1151. I t  thereby acquired the r ight  to sue alltl be sued ill tlie courts of 
this S ta te  as a d o m c s t ~ c  corpora t io l~  and as  the  place of it; residence 
as  defined by s tatute  is the county of Pasquotallk, tile plai l~t i f?  Iiatl 
the r ight  to b r i i ~ g  its suit i n  tha t  county." See C. S., 466, 467, 468 
and  469. 

C. S., 6411, ui~t lcr  'LIi~surance,"  ill pa r t ,  is as  follows : ' L C o n d i t i o ~ ~ s  
of admission--1 foreign insurance company nlax be admitted and au-  
thorized to do business when i t :  (1) Deposits wit11 the Insurance 
Commissioner a certified copy of its charter  or certificate of organiza- 
ti011 and  a statement of its fillancia1 condition a i d  busiilea~, in sucli 
fo rm and  detail  as  lie requires, signed and sworn to by i ts  president and  
secretary or  other  proper  officer, and  pays f o r  the  filing of this state- 
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lnellt the  s u m  required by law. ( 2 )  Satisfies the Insurance  Commis- 
sioncr, tha t  it  is ful ly  alitl legally organized under  the laws of i ts  S ta te  
or government to do the business i t  proposes to transact.  , . . ( 3 )  
By a diilg csecwtptl i n s t r u m ~ i i t  filed ill his office coiistitutcs aiitl ap-  
points the  Insur:lncv? Commissioner a i d  his  successor its t rue arid law- 
fu l  attorlicy, upoti whom al l  lawful  processes ill airy action or legal 
proceeding against i t  may  be served. . . . ( 4 )  , Ippoi~ l t s  a s  i ts  agent 
or agents ill this S t a t e  some resident o r  residents thewof.  ( 3 )  Obtains 
f rom the Insurance  Commissioiler a certificate that  it  has  complied 
with tlie l a m  of the  S t a t e  and is authorized to m ~ k e  contracts of 
insurarice," etc. 

I lefcndants  contelld tha t  C. S., 1181, excepts insuwnce companies. 
S o  it  does, as  thcre were other  s tatutes  that  dealt exclusively with in- 
surance companies. T h r  statutes must  be construed i n  relati011 to thc 
subj,ect-liiattcr. T h e  clcrk found, which was sustained on appeal  by tlic 
court below, "That  tlie said Occicielital Life  Insurmwe Company h a s  
ful ly  complied with the r rqu i reme~i t s  of section 641 L ,  C. S., and  is 
duly domesticated a s  a n  insurance corpor:~tion in the  S t a t e  of Sort11 
Carolina," etc. 

We th ink  the  findings of fact  correct and by  analogy tlic case of 
rSn~ith-I)otcglass ('(1. 1.. I l o ~ c y c ~ t t f ,  sirp?.u, coiitrolli~lg. T h e  jut lgmri~t  
of the court  below is 

L2ffirn~cd. 

(Filccl 14 June, 1033.) 

1 .  Conspiracy B a- 
A col~spirncy is n11 ngree~iient to do an unlnnful thing or to do n lnufnl 

tliiii:: in a11 nnlnwful rnnmler or by unlnwful me:lns, nntl thc nxrcvment i.; 
the crime anti ]lot tlie esrrution of the asrrwucnt. 

3. Conspiracy B b--Criminal csonspirary may be proven by cirrumstantiitl 
evidence. 

3. Samc-Evidence of conspiracy in this case held sufficient to overrule 
motion as of nonsuit. 

In  this prosecution for criminal co~ispirncy there I ra3  testimony that 
tlie n l q ~ c ~ l i n g  dcfc~ltln~it aslcetl the State's \~itliess wlicther n certain 
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4. Criminal Law G 1- 

The credibility of n \ v i t ~ ~ c w  \\-hose chilrnctcr has I~een in~pc~acl~cd is ;1 

matter for the jurx. 
5. Criminal Law L t- 

0 1 1  appe:~l ill a criminal case tllc Sul-~relne Coult is collfinetl to  matters 
of la\\ or  legal i~ l f r r~nce .  Art. IT, src. S. 

API~EAL by tlefei~dant. Pete C'an~~on, from - l l / ~ y ,  J., at February Term, 
1033, of B u ~ c o m ~ u ~ .  

Crinlinal p r ~ s c ~ u t i o ~ i  tricd upon i n d i c t ~ ~ ~ c ~ i t  charging t l ~ c  defentla~~t.  
with coi~spirncy to rob thc Imperial  Theatre ill Aslie\ i l k .  

I t  is in eridence tliat the defendants live in McIIowell ('ounty, and 
were acquairitcd with each other, having s p n t  fiftem or tnenty days ill 
jail together during the fall of 1032. 'J'llcv "burnnled" their way to 
,\slievillc on :L freight train Friday, 27 January,  1933, a i ~ d  staped a t  
the Salvation , \ r n ~ y  that night. T11c next day, bctween 3 :00 alitl 4 :00 
o'clock, they met Ralph NcDuffie a t  tlie "Pastime Pool R o o n ~ "  and told 
him they \yere just traveliug arour~d together, going to I i i l o s ~  ill(,. ( " ~ I I -  
noll asked McDuffie, who apparently was an old acquaintancca, if the 
Iml~e r i a l  Theatre-about half a block away-would be a good placc to 
hold up, or if t l i e ~ ~  liere ally good places in ,isl~eville which lw or 
allybody nliglit rob and get away with it. McDufIie saw tlic t l ~ f c ~ ~ d a t ~ t s  
together agaln that night about 7:30. At 0 :45 ulierl thc niar~ager of 
tlie Imperial  Theatre went to get the money and tickets from tlic box 
o f i c ~ ,  the defendant, Robert Whitesitlc, stel~ped up wit11 :I gull i n  his  
hand and said:  "Stick 'em up, arid tell the cashier to push out the 
money." Jus t  :Is the money was 11anded to Whiteside, 11e was cowred 
by a nien~bcr of the sheriff's office and arrested. I I e  dropped the money 
on the sitlcwalk arld the manager of the theatre picked it up. 

The tlefe~ldant Wliitc~side pleaded guilty and was offwed as n u i t ~ ~ c s s  
for Ca~nion.  H e  testified that Ralph Mc1)uffie was mistalwr it1 s:qing 
Pete  Cannon \!as nit11 liim a t  the "Pastime Pool Room"; that he alonc 
discussed the inattcr with XcDuffie; and that AlcDuffie suggcstt~l thtl 
Imperial  Theatre as n good place to rob, and said he would hPlp do i t  
hiniself. He further testificd that Cannon hat1 nothing to do nit11 the - 
hold-up and was not a party to any conspiracy; that  he wrote n lcttcr 
to Cannon while in jail because lie knew he was i n n o c c ~ ~ t  and did not 
want to see him convicted. I I e  said Cannon was a stranper to hiin 

L 

tliat he had nerer seen liim before he came into the court room. "There 
was nobody with me at all wlien I held up the theatre. . . . Sornc- 
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hotly besides P c t e  Cannon conspired with m e  t o  liold it  up. . . . I 
~ o i i ' t  tell who lie was. . . . I went to the 'Pnstinie Pool  Roo~l i '  
( a n d  tnlketl wit11 McDuffie) but P e t e  Caiinon was ilot n i t h  ii~c." 

3lcl)uf ie  n n s  recalled, a f te r  Whiteside had  testified, 111d h t  reitcratctl 
t!int Cn~ilioii  x n s  the one who talkcd wit11 h i m  ill tlie P a s t i m e  Pool  
Room. ('1 I ~ T C  11crer had  a n y  c o l i r e r s n t i o ~ ~  with Wl i i t~s i t l e .  I guess 11e 
Iirartl t 1 1 ~  talk I had  \\it11 C a ~ n ~ o n ,  if lic could lie>r mc. H c  was s i t t ing 
close by." 

Mclhf f ic  rcportcd the alleged conrersation to the  slicriff on Sunday  
~ i l o r ~ i i l l g  fol lowi~rg t l ~ e  attcnlptetl robbery, ill e o n s q u e ~ ~ ~ ~ c  of n l i i c l ~  ('all- 
lion T V ~ S  arrested. 

Verdict : "Guilty as  cliarged." 
Judgni rwt :  l ~ l i p r i s o n n i e ~ ~ t  i n  the State's prison a t  l iard labor f o r  a 

tcsm of not less thail seven nor more  t h a n  ten years. 
Tlic defcntlant, P c t e  Calmon, appeals, assigning errors. 

. l l f o ~ ~ ~ z ~ ! ~ - C ; e ~ z ~ r a l  B r u m m i f t  a n d  L l s s i s fan t  At torney-General  8eawe11 
for f h e  Y f n t c .  

C'lzaries A. J lcCrea  and  Il 'orfh E. X c l i i 1 1 n e ~  f o r  dc fqndan f .  

STACY, C. J., af te r  s ta t ing t h e  case: Robert Wliituside, ap l )n~~er i t ly  
alone a n d  ullassisted, a t tempted to rob  the  I m p c r i a l  Thea t re  ill A s l i r ~ ~ i l l c  
011 S i ~ t ~ w t l q  night,  28 J a u u a r y ,  1933. D i d  Pete Cannon aforctinie agrce 
to he117 l l i in? T h i s  is  the  gist of the  cr ime c l ~ a r ~ c d  a g a i ~ l s t  liim ant1 of 
wliicli 11c stands conricted. 

A conspiracy i s  t h e  u n l a n f u l  concurrcncc of two or  more persolls in  
a wicked sclienic-tlie combination or  a g ~ e c m c n t  to  do a n  u ~ i l a u f ~ ~ l  
tliing or to (lo a la \ \  ful  t l i i~ lg  in a n  ml lanfu l  n a y  or by unlawful nienll*. 
,q. I.. Lt>tr. 203 S. C., 13, 164  S .  E., 737;  S. 1%. R i f f ( , . ,  197  X. C.. 113, 
147 S .  I:., 733. Tl~deed, the conspiracy is t l ~ c  cr ime nl (1 not i ts  csccu- 
tio11. A'. 1 % .  l l 7 w ~ l n ,  198 1. C'., 260, 151 S. E., 261. Compare I I y t l ~  / 
1.. S., 22; r. S., 347. "As soon as the union of wills f o r  tlie u ~ l l a n f u l  
purpose is perfected, tlie of.tcllse of collspir:lcp is co~iiplctetl." S. I . .  

I i , ~ o f f \ ,  1GS S. C., 173, 83  S .  E., 972. 
r 7 l h c w  is :I distinction bet\\-ccn the of f~ l lqe  to be c.onimittct1 an( l  t l l >  

ro~lsp i rnry  to c o n m ~ i t  the offclise. 8. 7.. B~citly, 107 S. C ., 822, 1 2  S. E., 
323. 111 t l ~ c  OHC,  the c.orpzis clelict~ is tlic act i tself ;  i n  the otlier, i t  is  th: 
c~onspirncp to (lo tlie act. Note, 1 4  A \ ~ l n .  Car., 156. 

1)ircct proof of the charge is not csse~ltial,  fo r  sucli is rarcly obtnin- 
i~ble .  It inay be, and generally is, cstablishetl by a 1ium11cr of i~ ldef i~ l i t c~  
acts, euc!~ of which, s t a d i i l g  d o i ~ e ,  might  h a r e  littlt. wright ,  hut,  tnl;ell 
collcrtiwly, they point unerr ingly to the  existtiice of a collspirnry. 
S. 1%. 1T '1~nn ,  supra. When resorted to by  adroit and c ra f ty  persons, tlic, 
prcscllce of a common design often becolnes escced i~  gly difficult to  
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detect. Indeed,  the more skillful and  cunning the accused, the  less 
plainly dcfinetl a r c  the  badges n h i c h  usually denote their  real  purljow. 
L-lider such co~iditiolis, the results accomplished, the  divergence of those 
rcsults f rom tlie course n h i c h  n o u l d  ordinari ly  be espccted. the eitua- 
tion of the parties and their  antecedent relations to each other, togctllc'l' 
wi th the surroullding circumstances, and the iliferences legitili~ately 
deducible therefrom, furnish,  i n  the absence of direct proof, 2 1 ~ 1  often 
ill t h e  teeth of positive t es t i~nony  to the colitrary, ample prou~i t l  fo r  
concluding that  a conspiracy exists. 5 R. C. L., 108% 

So, i n  the i ~ i s t a n t  caw. i ~ o t \ v i t l i s t a ~ i t l i ~ ~ g  the positive test imo~ly of 
Whitcsitlc to the contrary aiitl the rather  "broke11 reed" upon liic.11 tlira 
S ta te  is compelled to rely, n c tliink the evidence is  sufficient to ca r ry  
tlie case to  the jury. I t s  credibility was  for  the t ~ v e l ~ c .  

T h e  keystone of the State's el-idcnce i s  t h e  allcgcd con~crsn t io t i  liatl 
h e t ~ v c e ~ i  R a l p h  McDuffie alld the  defendant Calinon at  the "I 'a~t i lne 
Pool  Room," sornr f i re  or six hours  before the at tempted robbery. I t  is 
suggcstetl tha t  ?IIcDuffie7s iuterest i n  the case arises out of a gui l ty  
conscience, and a tlcrire to sliicld himself, r a ther  t l i a ~ i  f rom any urge 
to s ~ c  the la\v cliforcctl. Kt was asked OIL cross-examiliati011 if he  liatl 
liot had  a fight with C a n l ~ o n  over a g i r l  ill Charlot t r  qomcti~lic pr ior  
thereto. H i s  rep17 nae ,  tha t  Iic had  ]lot. T h e  general r c p u t a t i o ~ ~  and  
r1i:irncter of the State's \\itllcss, like that  of tlie clefcntlallt'*, >cac.rns to  
have been somenlint shady or spottetl. H e  is \ \e l l  knon 11 to tlic "la~v," 
to use his vernacular,  which mealls lie i~ well knon-11 to tlic officers of 
the lux\, \rho rcgartl liim as a s u s p i c i o ~ s  character.  H i s  testimony is 
not w r y  i r n ~ r c s s i ~ e ,  but its credibility was for  the  jury. 

If the tlefcndant has  bee11 erroneously colivictcd, as lie colitelid~, he 
llilist a t t r ibute  it  to his  evil associatio~is. H i s  appeal  n n s  to the jury, 
ant1 v e  a re  not able to liclp liim. Our juristlictio~i is limited to rcviev-  
ing, upon appeal.  dccisio~is 11po11 ally mat te r  of law o~ Icgal illfcrclicc. 
Const., Art .  IIT, sec. S. 

S o  error .  

1. Death n a-rlction for w.ongful death may be maintnii~rd within onc 
Scar flwm nonsuit in fiisst action brought within time limit. 

Wlirrc. a n  a c t i o ~ ~  for nro~lgful  tlentli lina been institurrtl \~. i t l~i l i  one 
year from the nccl'n:ll of the cause of artion, anrl ;7 11o11~1lit hils Lwtw 
c~ltcred tllerei~i, and plnil~tiff lins paid all costs chnrgcxl il!gli~ist 1101. 
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in the :lction. the l)l:~i~~tiW mny rni%int;lin nnotlier n t i o n  commelicetl 
\vi t l~i~i  ( 1 1 1 ~  y ~ : ~ r  from the tlatcl of the  ions suit. C. S., 415, nltl~ough more 
t1li111 :I ~ C V I ~   IS tlli~l~stvl since the accru:11 of '  the cause of action. C'. S., 
160. nut1 tlrr fac8t that the pl;~intift' has 1)~wi i~ssessetl nit11 ndditionnl 
c.osts nl)oll motic~li for rr:lsscwluent ~iintle in the si'c011(1 tictioil and has 
not 1):litl t l ~ c  cost so reassessed is il~i~iinterinl. 

2. Evidence D k- 
\Tl!crr\ ;I defr~ldnnt has bccw es:~milied after the filil~g of the complaillt 

ill tl~tn ilction, b u t  before trial ill accorclnuce with C. S., '300, his ans\vers 
to thc, clucstiolls l)rolrou~~ilctl on the esami~lntion a re  coml~etelit as e ~ i d r n c e  
at the trial. 

8. Judgments L a- 

A juilgnient as  of nonsuit will not bar a subsequent action 011 the same 
c:luse of :~c t io l~  \\here tlie evitlrlice in the second action is 11ot iclenticnl 
wit11 the cvitlcl~ce ill tlie first action. 

4. Kegligencc 1) c- 
Where tlie evidence is sufficient to support the allegations in the com- 

p1:tint :~llcgilig a cause of action f o r  negligent iiijury, clefendant's motion 
for jutlunirlit ;IS of nol~suit is properly ref'used. 

A l ~ ~ ~ ~ ~ . i ~  by defcntlants f r o m  L1 l l~y ,  J., a t  Apr i l  Term,  1933, of BCT- 
cToarm. ,\ffirrned. 

T h i s  is all acatioli to recover of the d e f e n d i ~ ~ l t s  damagei  fo r  the  death 
of plaintiff's intestate. 

T h e  actioll was begull aud tried i n  the General  County Cour t  of 
Uul~c~orrlbc ( ' o u ~ ~ t y  O I I  tllc issues raised by the pleadings. These issues 
w r e  aliswcrcd by t h e  jury a s  follows: 

"1. W:IS t 1 1 ~  plaintiff's i~ r tes ta te  in jured  and killed by the  negligence 
of tlic, t i e f c l ~ d a ~ ~ t ,  B. N. Bealcr,  J r . ,  as  alleged i n  the  c o l n p l a i ~ ~ t  ? A h s w e r  : 
Yes. 

2. W a s  tlic plaintiff's intestate in jured  and  killed by t h -  negligerree of 
the tlcfe~rtlaut, T h e  Great  L \ t l a~ i t i c  ant1 Pacific T e a  C o m p l i ~ y ,  a s  alleged 
i n  the  c o m p l a i ~ ~ t  ? ,Znswer : Yes. 

3. D i d  the  plaintiff's intestate by h i s  own llcgligence contribute to his  
ill juries arid tlcatli a s  alleged i n  the answer?  -1uswer: No.  

4. W h a t  amount ,  if any, is tlie plaintiff entitled to recover? A l ~ s w e r :  
$4,300." 

F r o m  judgment t h a t  plaintiff recover of the defendant the  sum of 
$4,500, wit11 intcrcst and costs, the defendants appealed to  the  Supreme 
Court,  assigning e r rors  i n  tlie t r ia l .  

At  the h e a r i l ~ g  of this appeal,  defendants' assignments of error  were 
overruled. T h e  j u d g l n c ~ ~ t  was affirmed, and  tlefcndants anpealed to  the  
Supreme C o ~ r  rt. 
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Braston SIiUer and Zeb F.  Cultis for plaint i f f .  
Little, Smi th ,  Kitchin d d z t e n  for defendant, The  GI-cat d f lan t i c  

and Pacific Tea  C'ompany. 
C'arl IT'. Greene for defendant, B. -11. Bealer, Jr .  

C o s x o ~ ,  J. On 22 October, 1930, James Snainey, plaintiff's intestate, 
about 16  years of ag4  ~ h i l e  riding on his bicycle on a street in tlie city 
of Alshe~i l le .  S. C., was struck and fatally injured by an automobile 
which Tvas owned by the defendant, The Great Atlantic and Pacific Tea 
Company, and d r i ~ e n  by the defendant, B. 31. Bealer, J r . ,  an  employee 
of his codefendant. H e  died from his injuries on 25 October, 1930. 

This action was begun oil 27 June, 1932. I t  was not begun within 
one year from the date of the death of plaintiff's intestate. The plaintiff, 
l iowe~er ,  instituted an action in the General County Court of Buncombe 
County in Soyember, 1930, to recover of the defendants damages for the 
death of her intestate on the identical cause of action as that alleged in 
the complaint in this action. That  action was dismissed by judgment 
as of nonsuit on 6 h r c h ,  1932. See Szvainey v .  Tea  C'o., 202 1. C'., 
272, 162 S. E., 537. The plaintiff was entitled to maintain this action, 
therefore, notwithstanding tlie provision of C. S., 160, if prior to its 
c.onnilencen~cnt, she had paid the costs of the former action which had 
been taxed against her. C. S., 413. I t  was admitted at the trial of this 
action, that  the plaintiff had paid all the costs on the former action, 
which had been taxed against her, prior to the commencement of this 
action. After this action was commenced, defendants' motion in the 
former action to retax the costs in that  action was allowed, and an addi- 
tlonal sum was taxed against her as par t  of the costs in the former 
action. She has not paid this additional sum. This, however, is imma- 
terial on the question as to whether the plaintiff can maintain this 
action, and there was no error in the ruling of the trial court to that 
effect. See ZfunsucXer 2.. ('orbitt,  187 K. C., 496, 122 S. E., 378. This 
action, although begun more than a year after the death of plaintiff's 
ititcstate, was begun within one year after the former actioii was dis- 
missed by judgment as of nonsuit, and after the plaintiff had paid all the 
costs taxed against her in the former action. This mas sufficient to 
eiititlc plaintiff to maintain this action. C'. S., 415. 

On their appeal to the Superior Court from the judgment of the 
Gcneral County Court of Buncombe County, the defendants assigned as 
errors ruli i~gs of the trial court on their objections to the admission and 
rejection of evideuce a t  the trial. These assignments of error were prop- 
erly overruled by the judge of the Superior Court. The  examination of 
the defendant, B. 31. Bealer, J r . ,  a t  the instance of the plaintiff, before 
the judge of the General County Court, after the complaint TI as filed 
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ant1 hcforc the t r ia l  of the nct iol~,  n a s  autliorizecl hy ,t: tnte. C. S., 900. 
T11c ails\\ (TS to the quclstioa propou~rtletl to hi111 011 this c x a l ~ ~ i n a t i o n  \ \ - i~( l  

c'oi1111ott~11t ;I- c ~ ~ . i t l ~ ~ ~ ~ e c ~  : ~ t  the t r i a l  \\11c1l ofl'c'retl I I ~  tlic plaintiff. C. S., 
000. 

T11c c a u v  of ac.tioll allcged ill the  rornl)lniilt i n  th i s  n ation is itlc~iitical 
~1it11 tha t  allcpetl ill tht. cornplaint ill tlic former :~ctioil. T h e  e ~ i t l e i ~ c c  
a t  the  t r inl  of t l i i ~  artion, 11on(~\er ,  t c l i d j ~ ~ g  to slion. the  liability of 
tlcfcntla~rts f o r  thc  tla~liagc iustai~ict l  by plaiiltiff by the death of her  
intestate, n a s  i ~ o t  the ealric as  the eTidc311t~c : ~ t  the fo rmer  t r ia l .  F o r  
tha t  rcaqotl t h e  jutlgtncnt (lisl~lissing t 1 1 ~  f o r ~ n e ~  actio i a s  of nol~sui t ,  
t1or.s not prcclutlc philitiff 's recowry  i n  tliiq actioii. f h v ~ p f o ~  r ,  A j ' p i j ~ -  

ni)i,q C'o., IDS S. ('., 235. lsl S. E., 266. 
W c  fii~tl I I ~  cwor  ill tlic r n l i ~ ~ g s  of tllc jutlpe of t h e  S l ~ l w r i o r  ('onrt 

011 tic~fcntlailt.i' nssig~lrncilts of e r ror  b n s ~ t l  on c m y ~ t i o n -  a t  the t r ia l  ill 
the Ge11cra1 ('Io111rty court. T h t ~  n a 5  m - i d c i l ~ ~  at  t h c  t r i a l  tcwling to 
support  t l i ~  ;~llc~pations of tlic compl:riilt, and tllcrc \ \ a s  therefore no 
~ w o r  i n  then rc fu ia l  of the t r ia l  court to tlisniiss the nc t io~i  by judglilc311t 
a. of 11011snit. There  is no e r ror  ill the j u t l g n ~ c ~ i t .  I t  s 

A\ffirlllctl. 

IIISIII'AIIC~' 11 a-Evidrnrc that assured was killed by k i n g  strurk by a 
gnsolint. propelled vehicle helct snfficicnt to be submittcyl to juty. 

Tho ;~ssnrc~tl \\.;IS foni~tl tlc:~d on the strects elf n c i ~ y .  The plaintift' 
l~rongllt suit on n 1,olicy of accitlcnt i~lsui~nnce in \vliicli shr \\-as i~nmetl 
I~c~i~efic.i:~ry. :11111 \ ~ l ~ i ( . l ~  l~rovitlc~tl for thr  paylncllt of :r cert:~in slml i f  
tllcs : ~ s s u r t ~ l  \\:IS l i i l l t ~ l  I)$ 11rin:: stl~c.l< by  n g:tsolincb 11ropt~lle~tl ~ r l r i r l c :  
I l c l t l .  the c~i~lci~ccb t11:rt rllc, :rss~~retl met his tlt':ltl~ I,$ 11c.ini. strnvli 1)y ;I 

rel~ivlc ~irtrl~elletl by g : ~ s o l i ~ ~ e  \\.:IS sufficient to 11e su1,nlittccl to tllc. jury 
a1111 nl~lioltl tlitlir rert1ic.t in 11l:liiltiff's faror. 

2. T h t  t l ~ c  dt>fc i ~ d a n t  is :I corporati011 duly orga~iizcd and  c s i s t i i ~ g  
untlc>r the l a \ \ >  of tllc S ta te  of Tc i~ i~cssee ,  lmt ant l ior izc~l  to  (lo I)u+inc>s 
miti cloii~g b~ieiness ill tlie Stat(.  of X o r t h  Carolina. 

2. Tliat oil 22 Jui~c, ,  1031, the defc~i t l a t~ t  e i~ te rcd  illto :L csolitract of 
i ~ ~ s u r a i ~ c e  nit11 MT:rlter Colbocli, son of this  plaintiff, u t ~ d c r  the  terms 
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of nhicli : L I I ~  aillong other provisions the life of said Walter Colbocli 
\ \as iiisurctl by the defendant against accidental death in the aniount 
of $1,000, and this plaintiff was named beneficiary, all of which is  
specifically el idenced by i~isurancc policy S o .  611866, a copy of nhicll 
is h e t o  att:~chcd and asked to be coilsidered a part  of this paragraph. 

4. That  on 20 -lpril, 1932, all premiums provided for in said policy 
were fully paid, and saitl policy was ill full force and effect. 

3. Tliat on or about the saitl 20 ,lpril, 1932, a t  about 10 o'clock p.m., 
a i  this pl:li~~titf is advised, infornied ant1 believes, and so alleges, tlic 
said Walter Colboch was riding a bicycle 011 Patton Avenue, a public 
strcct in tlie city of -Isherille, North Carolina, and thereby met his 
death through external violent and accideiital means, occasioned by the 
collisioii of snit1 bicycle with some vehicle propelled by gasoline, the 
identity of nhich said J eliicle is not kno~vn to this plaintiff. 

6. Tlint the tlcatll of said assured, Walter Colbocli, was immediately 
rcportml to tlic tltfendaiit, and all conditioi~s precedelit provided for in 
saitl po1ic.y ncrc  and have been complied with, and that said defendaiit 
has tlcliied liability under the policy hereinbefore set out and has re- 
fused to comply wit11 the terms thereof. 

7. Tliat uiitler the terms of said policy there is now due this plaintiff 
tlic sum of $1,000 nit11 interest thereon from 20 ,Ipril, 1932, until 
paid, all of nhich has beell duly demanded and the payment thereof 
refused. 

Wierefore, this plaintiff prays judgment as follows: (1) F o r  the 
sum of $1.000, nit11 intcrest tliereon from 20 April, 1932. (2)  Fo r  
the costs of this action to be taxed by the clerk, and for such other and 
further relief as to tlie court may seem just and proper." 

Tlic matcrial part of the contract of insurance is as fo l low:  "The 
Indcp(ndc11t Lifc 111wrance Company of America, except as is stated 
ill parngrnl)li F of this policy a i d  subject to all the terms and co~i(Iitiol~s 
Iierc,of, hereby i~isnres the person nalnetl in said schedule against the 
r i w ~ l t  of bodily i l~ jnr ics  received du r i l~g  the time this policy is iii force, 
:~irtl effccted solcly by exterlial, violent and accidental means strictly 
ill tht. maliiier lielmfter stated, subject to all the provisions and liinita- 
tions hereinafter contained, as follons: ( a )  I f  the insured shall be struck 
by a \cliicle nliicli is propelled by steam, cable, electricity, ~ iaphtha ,  
gasolillc, llorsc, coniprebscd air  or liquid power, nliile insured is walk- 
i l ~ g  or staiitliug 011 a public h igh~ iay ,  or be struck by any vehicle named 
:111o\e uliilc riding a bicycle on a public highrvay, which tcnii, public 
liigli~vny, ns here used sliall not be construed to iilclude any portion 
of railroad or iiiterurban yards, station grouiids, or right of way except 
nllere crossed by a thoroughfare dedicated to arid used by the public 
for autoriiobilc or  horse vehicle traffic." 
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The defendant denied the material allegations of the complaint and 
says: "That it is admitted, as alleged in section 5 3f the plaintiff's 
complaint, the said Walter Colboch met his death on 20 April, 1932, and 
that his body was found on a public street of the city of Asheville, Sor t l i  
Carolina, but how it happened is unknown to this defendant, and all 
other allegations therein contained are  untrue and are denied." 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Did the insured, Walter Colboch, rneet his death as the result 
of a collisioii between a gas propelled vehicle and a I~icycle which he 
was riding in a public street or highway? Answer: lFes. 

2. What  sum, if any, is plaintiff entitled to recover? Answer: $1,000." 
The court rendered judgment on the verdict, and defendant made 

numerous exceptions a i d  assignments of error and appealed to the Su- 
preme Court. 

Zeb. F. Curtis and Weaver Le. Hiller for plainfiff. 
Bourne, Parker, Bernard d DuBose for defendant. 

CLARKSOP;, J. The defendant introduced no evidence. and a t  the close 
of plaintiff's evidence made a motion for judgment as in case of nonsuit. 
C. S., 567. The  court below overruled the motion and 11 this we think 
there i s  no error. 

The  only question iiivolved on this appeal is whether or not there was 
evidence sufficient to go to the jury that  defendant's a s u r e d  met his 
death by being struck by a vehicle propelled by gasoline while assured 
was riding a bicycle on a public highway. 

We have read the record, heard the arguments of couiisel for the liti- 
gants and think there was sufficient competent evidence on the part  of 
plaintiff for  the jury to answer the issue in favor of plaintiff. We see 
no good reason to set forth tlie evidence, and find no prejudicial or 
reversible error. 

N o  error. 

W. G. H A R R I S O N ,  ADMINISTI~ATOR, v. S O U T H E R N  RAILWAY 
COMPANY ET AL. 

(Filed 14 June, 1938.) 

Rai11~0ads D r-Evidence of defendant's negligence and lwosimate cause 
held insumcicnt in this action for wrongful death. 

Evidence that plaintiff's intestate was last seen walking down de- 
fendant's railroad track a short time before defendant's train passed, 
that tlie train did not give warning of its approach, and that soon there- 



S. (2.1 S P R I S G  T E R M ,  1933. 719 

after the intestate's hruiscd and cut body was found near the track at a 
place where the cinders of the track were scuffed as though a I~odg had 
been sliorc~l along, is Acld insufficient to resist defendant's motion as of 
nonsuit, negligence not heinq prewmecl from the mere fact of an accident 
on or near a lailroad track, and the evidence failing to show the in- 
testate's condition when lie was struck, or that the alleged negligence 
in failing to sound a warning wns thc proximate cause of the injury. 

APPEAL by plaintiff from Clement, J., a t  November Term, 1932, of 
BUKCOMBE. 

Civil action for alleged wrongful death. 
The  deceased was last seen by plailitiff's ni t~less,  Louis Lythe, walk- 

ing down defendant's railroad, 7 October, 1931, about tlie hour of 11 :30 
a.m., a quarter of a mile from where his body was found two ant1 a half 
honrs later. There was a path about a foot from the end of tlie railroad 
ties customarily used as a walk-may. The path does not commence a t  
the end of the ties; the s tow ballast extends out about a foot from the 
end of the ties, and the path begins where the ballast stops. The  witness 
said:  "I don't know whether he was walking between the rails or on 
the path." 

Defendant's freight train KO.  6067 passed over this track about 12 :05 
p n ~ .  The  witnrsses hrard no bell or nhistle signal. It was apparently 
coasting, making very little noise. 

The  body of the deceased was found in Christian Creek, fifteen feet 
from defendant's track and near tlie end of the culvert over which the 
track passes. I t  was discovered by two small boys who were walking 
across the highway bridge nearby. The cinders were torn up  a t  a 
point near the culvert as though a body had been "scooted" or shoved 
along. Splotches of blood were found on the culvert. There were bruises 
on the body of the deceased, on his back and forehead; his head was 
cut. H e  had some money in  his pockets; also a watch. EIe was wearing 
a hat  when last seen, but this wa$ not found. 

From a judgnwnt of nonsuit entered at the close of plaintiff's evidence, 
he  appeals. 

Lifflr, Smifh, Ii i fchin & Auten for  plaintiff. 
R. C. Kelly and Jones d? Ward for clefendants. 

STACY, C. J., after stating the case: Conceding the sufficiency of the 
evidence to permit the inference that plaintiff's intestate was killed by 
defendant's passing freight train ( C O X  c. R. R., 123 K. C., 604, 31 S. E., 
$48)) still the record is barren of any evidence of actionable negligence 
on the part of the defentia~lt. Negligence is not prcsunned from tlie 
mere fact of an illjury. 'lustin 7:. R. K.,  197 S. C., 319, 145 S. E., 446; 
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Miller v. Hollaad, 196 N .  C., 739, 147 S. E., 8 ;  Lamb v. Boyles, 192 
r\T. C., 542, 135 S. E., 464; Isley v. Bridge Co., 141 N. C., 220, 53 
S. E., 841. 

What  was the condition of the deceased when he  was struck? Was he 
in  a position of peril when seen by the engineer? or in tlie apparent 
possession of his faculties? l'redlcell v. R. R., 169 S. (T., 694, 86 S. E. ,  
617. What duty did the defendant owe to plaintiff's intestate which it 
failed to discharge? And was the breach of such duty the proximatcl 
cause of his death? Henry 7.. R. R., 203 S. C., 277, 165 S. E., 698. 
These are questions which arc left in the field of speculation by plain- 
tiff's eridence. 

Plaintiff says the failure to give warning of the trair 's  approach was 
negligence. Even so, but was such ~iegligence the proximate cause of 
plaintiff's intestate's death? On this point the proof is fatally wanting 
in sufficiency to establish liability. Allmau v. R. R., 203 S. C., 660; 
Pharr v. R. R.,  133 N. C., 610, 45 S. E., 1021; 52 C'. J., 730. Kegli- 
gence is not actionable uiiless i t  is the proximate cauw of an injury. 
Hurt v. Power Co., 194 X. C., 696, 140 S. E., 730. Moreover, the 
evidence tends to show foul play oil the part  of an assailant, as stroiigly 
as it tends to establish death by wrongful act, neglect or default of tlie 
defendant. Dacis v. R. R., 170 X. C., 582, 87 S. E., 745. 

The prevailing rule is, that  negligence is not presumed from mere 
proof of an  accident on or near a railroad track. 22 R. ('. L., 981. Thus, 
it  was held in Ward v. So.  Pac. CO., 25 Ore., 433, 36 Pac., 166, 23 
L. R. A, 715 (as stated in the third head-note, which accurately digests 
the opinion) : "The finding of the body of a child on a railroad track, 
where it had been struck by a train, raises no presumption of negligerice 
on the part  of the company, although the track was stmight aiitl clear, 
where there is nothing to show the circumstaiices of the i ccident, or how 
long the child had been on the track when struck." 

I11 a case practically 011 all-fours with tlie present one, Davis c. R. R., 
187 N .  C., 147, 120 S. E., 827, Hoke, J., r e~ iewed  the pwtinent author- 
ities in a well-considered opinion, and we are content to rest our de- 
cision on the Davis case without further elaboratioa. The  cases of 
Allman 1;. R. R., supra; Pharr v. R. R., supra, arid Clefig v. R. R., 132 
N. C., 292, 43 S. E., 836, are also directly ill point; liiewise the case 
of Elliott v. Ry., 130 So. (Lila.), 775. Compare Hill v .  R. R., 169 N. C., 
740, 86 S. E., 609. The judgment of nonsuit was properly entered. 

Affirmed. 
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F A S S I E  U .  UcCOT, THADISG AS AIcCOT REALTY COMPANY v. WACHO171A 
BASK AXD TRUST COMPANY. 

(Filed 14 June, 1033.) 

1. Appeal and Emor F a- 
\\'here the only assignment of error is the appellant's esception to the 

judgment, the correctness of the judgment alone will be considered 011 

a pljeal. 

2. Brokers D a-Broker is not entitled to commissions unless he procures 
purc lm~r  ready, able and willing to buy upon terms agreed upon. 

In order for a broker to be entitled to commissions it is necesqary that 
11e qecure a l~urchaser ready, able and II illing to coml~lete the l~urcliase on 
the terms agreed ul~on betneen the broker and the vendor, and where the 
broker and vendor do ]lot agree upon the termr uyon nhich a sale is to 
be made t l~e ie  is no binding contract, and nhere the broker has secured 
only a prospective ~urchaser ,  the broker is not entitled to commissions 
u~ron the subsequent sale of the property to him upon terms later agreed 
upon between the vendor and l)urcliaser. 

3. Trial D b- 
A directed verdict may not be given in favor of a party upon whom 

rests the burden of proof, nor may the court instruct tlie jury to answer 
tlie issue in his favor if they found the facts to be as all the evidence 
tentletl to show if the eridence on a material :tspect of the case is un- 
certain. 

4. Bills and Notes C a- 
In order for a l ~ a r t j  to esta1)lish his o\vnersliil) of notes as  a bo11c~ fide 

lmrcliaser he must not o n l ~  show that he acquired the notes for ralue 
before maturity, but also that he had no notice or knowledge of outstand- 
ing equities. 

8. Appeal and Error K e--A ncw trial will be awarded where otherwise 
party would lose benefit of exceptions taken at trial. 

Where in the trial of an action in the county court the jury has an- 
swered tlie issue submitted on defendant's counterclaim adverse l~  to 
defendant, and on appeal to the Superior Court judgment has been 
entered remanding the case to the county court with order that n directed 
verdict he  entered in defendant's favor on the counterclaiul, and on 
appeal to the Supren~e Court is held that defendant Ivns not entitled to 
a directed verdict, a new trial will be awarded on the issue, the defend- 
ant  having lost the benefit of exceptions entered to the plaintiff's evidence 
relating to the counterclaim. 

APPEAL by  plaintiff f r o m  Clement, J., a t  November Term,  1932, of 
Br-KCOMBE. 

T h e  plaintiff sued the defendant f o r  commissions alleged to be due 
her  f o r  procuring a purchaser of real  estate to whom the  defendant - - 

af te rwaras  made a conveyance. 
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The  t l e f enda~~ t  l~eltl notes in  the principal sum of $10,000, wliicll 
with accrued i l~tcrest  and taxes, was sccurctl by two dl:eds of trust on 
tlw Cnsc f a r m  The plaintiff alleged that  the defendant emplogcd her to 
sell this property a t  the p r i w  of $12,000; t1i:lt she procured a purc l~ascr ;  
that t 1 1 ~  t lrfcncla~~t sold tlic fa rm to the ~ n m h a s e r ;  and that she is ell- 
titled to cornmissions at 3';  011 the amount of the salc. 

The  tlcfendant tlellictl thcsc allegations and set up  a counterclaim 
against the plaintiff. The  casc was tried in the General County Court 
and resulted in a ~ c w l i c t  and judgment for the plain iff. 011 appeal 
to the Superior Court i t  was adjudged that  the plaintiff's action be dis- 
missed as in casc of 11011suit; that  the dcfcndant was entitled to a directed 
wrdic t  011 its con~ltcrclaim ; and that the defendant's cross-ado11 hc 
remanded to the county court. The  plaintiff excepted alxd appealctl. 

- ln. im, J. The only assignn~ent of error is the appellant's exception 
to  the jutlgnlciit of the Supcrior Court, and on appeal to this Court I I O  

otllr r is to be co~~sideretl.  Smi fh  7%. lTTinston-Salem, 139 K. C.. 178;  
Ilavis i s .  Tl'allucc~, 100 K. C., 543: ,Tmith 1.. Texas ('o., 200 K. C., 3 9 ;  
I?aX.cr!j 1%. I t ls i rrat lcr ('o., 201 lT. C'., 816. 

W e  find no error in the judgmcnt of nonsuit. A broier  who under- 
tnkcs to ~wgotiate a sale of property is not entitled to commissions unless 
lie finds n purcl~ascr who is ready, able, and willing to complete the 
pnrcllasc 011 the terms agreed upon by him and tlie vendor. The  right 
to c o n ~ m i s s i o ~ ~ s  tlcpends on thcl ~ucccssful performance of the brokcr's 
services, and ~lotliing is to be paid unless a bargain is effected. ,I pros- 
pwtivp agreen1(wt is not slifficic~lt. dlallonce 1 % .  I - o u ~ g ,  319 N. C.. 349; 
' I ' I xP~  C'o. 1 , .  Adams, 143 K. C., 161;  Crowell 1,.  Parker ,  171 K. C., 392. 

The  material allegations in the sixth, seventh, and eighth paragraphs 
of thc complaint are that the plaintiff found a purchaser who would 
pay $12,000 for  the property but the defendant would nct agree to give 
tcrms. This ~ ig~l i f ie t l  tliat the defendant offered to sell only for cash; 
and the plaintiff expressly tcstified tha t  thr  proposed purchaser ('was 
never ready, willing, and able to pay $12,000 cash;  lic~ never nns  in 
position to pay all cash." 

Other parts  of her testimony demonstrate tliat betwecn her and the 
dcfcliclant there was no definite contract; they never agreed on thc 
terms of the sale. T h e  plaintiff testified: "1 saw Mr .  R!:orris and told 
him tliat N r .  Wolfe wanted to purchase it and was .,villing to pay 
$4,300 down, nud would pay the balance in  six, twelve, ant1 eighteci~ 
months, and would prefer to have eight, sixteen, and tweuty-four 
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months. . . . Mr. Illorris said they were willing to accept $1,300 
down, but ~vould not state any terms; that they would be nillilig to g i \c  
liberal terms, but would not state w l ~ a t  tlic liberal terms were. H e  didn't 
k~iow exactly x h a t  they would do, but would give terms. H e  didn't stntc 
csactly nllnt t h y  would do tlicn." I t  is evident that, acco rd i~~g  to the 
plaintiff's testimony, she had no definitc terms upon ~vhicli to offer tllc 
farm for sale. 

-1s thcrc was no billdiiig contract between the parties tlie defendant 
did not become liable to the plaintiff by a subsequent coll~urnlrlatioll 
at a sale under the principle stated in 2 'ms t  Co. v. Goode, 164 S. C., 19. 

The jutlgnielit alloned the defendant's motion for a directed verdict 
011 the coul~terclaini a ~ i d  rcrnanded the cause for further proceetli~rgs. 
The d e f e n d a ~ ~ t  liad the burdeli of establishing tlie coullterclailn a~t t l  a 
verdict may not he directed ill favor of the party upon ~ h o m  rests tlie 
burclen of proof. E l l c ~  1.. ( ' l rurch,  1 2 1  N. C., 269. Assuming, howewr, 
that the court il~teiided to say that the j u v  should be imtructed to 
ansTver the issues as to the counterclaim ill favor of the clefel~dalit if 
the facts were found to be as all the evidence te~ided to s l l o ~ .  we fiud 
the evidence uncertain as to whether the defendant had knon.ledge of 
such facts as would make its action in taki~lg  the notes e q u i ~  a h t  to bad 
faith. C. S., 3037. The burden was 011 the defendant to show that it 
was a bona fide purchaser of the notes; it was not sufficient to show 
that  i t  purchased them for value before maturi ty;  it m s  required to 
show that it had no actual notice or knowledge of tlie plaintiff's equity. 
Hank c .  Branson, 165 S. C., 344. 

The issue was submitted to the jury in the county court and ans~vered 
adversely to the defendant, but as the disposition of the case ill tlic 
Superior Court deprived the defendant of the benefit of its esceptioi~s 
to the plaintiff's evidence concerning the counterclai~n, the appropriate 
relief can be granted only by a new tr ial  on this issue. The judgment is 

Xodified and affirmed. 

It. I,. HUSTEl l  v.  HUSTER AUTO COJIPAST AND UXITED STATES 
CASUALTY COJIPAKT. 

(Filed 14 June, 1033.) 

Master and Servant F a--Officer of company injured while pe~forming 
duties of employee is an  employee within meaning of Compensation 
Act. 

The secretary and treasurer of an automobile sales company was in- 
jured while traveling to collect accounts due the compa~j .  Held, the 
otficer was gerformi~~g the ordinary and usual duties of an eln1)logee of 
such a company at the time of the injury, and not duties pertaining 



724 I K  T H E  SUPREME COURT. [204 

C'rv~r, a c ~ ~ o n - ,  before C'olcper, Special Judge, a t  J anuary Special 
Tcrni, 1033, of MECKLESBT'RG. 

The  plaintiff was secretary and treasurer of the Hunter  Auto Com- 
paliy, and also was a holder of $2,500 of the capital stock of the corpora- 
tion. Wlic~i the company was originally incorporated the stockholders 
w r c  0. F. Hoke, R. B. Oswald and R. I,. Hunter.  Osmald was the 
bookkeeper and Hunter  was not only secretary and treasurer, but was 
mauagcr of the business. Hoke furnished the money, and ~iei ther 
Hunter  llor Oswald had paid aiiytliing for the stock which had been 
issnctl to them. The evidence was that  Hoke was "the directing head of 
the corporation," antl that the plaintiff worked directly under liim ant1 
received instructions from liim. The plaintiff said : "I W:LS salesn~an and 
collector in the stockroom and anything that  was to be dcne arouud. We 
hat1 a bookkeeprr. H e  kept the books and everything that  was to be 
done-anything in the world, why it was up  to me and tlie other snles- 
men. I stayed out three-fourths of the time, . . . lrorking on the 
outside, whether selling, collecting or any of that  kind o m  stuff. . . . 
Mr. Hoke (lid all the firing alld everything, changed bookkeeper one or 
two times. . . . I did whatever was necessary to be done about tlie 
place. . . . I receired all my orders and directions in  regard to 
the management of the company from J l r .  Hoke." The ~ r i d e n c c  tended 
to show that on 5 February, 1032, the plaintiff had brcn out 011 a col- 
lcctiug tr ip for the company, and while driving between Blowing Rock 
find Lenoir plaintiff was injured. He said:  "There was a clog that rali 
across tlie road antl I just jerked the car and lost control of it-you 
know how those things happen . . . just lost control, . . . the 
car fell-the papers said i t  fell 900 feet. . . . I t  threw me out 
about half way down and I guess I stayed there for approximately three 
hours before I came to. The  car belonged to tlie Hunter  Auto Com- 
pany." The evidence further showed that  the plaintiff had sustained 
serious in juries. 

The cause was heard by the Industrial  Commission, and in an opinion 
by Commissioner Dorsett i t  was found that  the plaintiff had "suffered 
a11 injury by accident arising out of and in the course cf his employ- 
ment, . '. . and that  a t  the time of the injury, by accident, the 
plaintiff was engagcd in ordinary labor and was not engaged in work 
of ail executive nature or character." Upon such fi~iding tliere was all 
award of $15.00 a week. The defendant appealed to the full Commission, 
and the finding of fact and award made by Conimission~r Dorsett jvcre 
affirmed and a p p r o ~ e d .  Thereupon the defendant a p p e a l d  to the Su- 
perior Court, and the trial judge, after hearing the cause, decreed "tllat 
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the a~va rd  heretofore signed by the North Carolina Industrial Commis- 
sion be and the same is hereby in all respects affirmed both as to con- 
clusio~is of law and findings of fact." 

From the foregoing judgment the defendant appealed. 

Sfancil l  CG Ducis for plaintif.  
IL'alph T'. Xicld for defendant .  

BROGDEN, J. Was the claimant an  employee of the defendant within 
the contemplation of the Compensation Act, or was he exclusively an 
executive ? 

The  boundary line between employee and executive in compensation 
cases was sketched, by implication at least, in the case of Hodges  v.  M o r t -  
qage (lo., 201 S. C., 701. The Court said:  "The majority of the decided 
cases adhere to what may be called the dual capacity doctrine; that  is 
to say, that  executive officers of a corporation will not be denied com- 
pensation merely because they are executive officers if, as a matter of 
fact, a t  the time of the illjury they are engaged in performing manual 
labor or the ordinary duties of a workman. Hence, one of the funda- 
mental tests of the right to compensation is not the title of the injured 
person, but the  nature and quality of the act he is  performing at the time 
of the injury." Applying the test so approved to the facts, i t  is manifest 
that the claimant was not discharging ail exclusively execut i~e  f u n c t i o ~ ~  
at the time of the injury. The collection of accounts is well within the 
ordinary and usual duties of an employee of a motor company of the 
type described in  the evidence in this cause. Indeed, the testimony 
tends to show that  the plaintiff was not an executive a t  all for the reason 
that  he was subject to  the supervision and control of Mr. Hoke, who 
mas apparently both the brain and tongue of the company in so f a r  as 
the policies of the business were concerned. 

There is ample evidence to  support the findings of the Industrial  
Commission and the trial judge ruled correctly in upholding the award. 

Affirmed. 

LESTER MATTHETTS v. BLACKWOOD LUMBER CORIPAR'Y. 

(Filecl 14 June, 1833.) 

Trial E c-Instruction in this case held sufficiently full in view of the 
simplicity of the case. 

The failure of the trial court to define and explain the terms "proximate 
cause," "burden of proof," "greater weight of the evidence" in his charge 
to the jury in an action against an employer for negligent injury, will not 
be held for error where the simplicity of the case renders such explana- 
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tiom unnecessary and it is apparent that the jury could not have mis- 
undrrstood the meaning of the expressions used whel applied to tlie 
evidence. 

APPEAL by defendant from Hil l ,  Special Judge,  at  February Term, 
1933, of J a c ~ s o ~ i .  

Civil action by servant to recover damages from master for alleged 
negligent injury, tried upon issues of negligence, contributory negligence, 
assumption of risk, and damages, which resulted in a vtrdict and judg- 
ment for plaintiff. 

Defendant appeals, assigning errors. 

TI'. R. Sherrill  and Jones d W a r d  for plaintiff. 
Johnston c f  Horner for drfendant .  

STACY, C. J. The validity of the tr ial  is assailed upon the ground 
that tlie judge, in charging the jury, used the technical expressions 
"proximate cause," "burden of proof," "greater weight o! the evidence," 
without explaining their meaning in language which the jury could 
understand. 

The case is a very simple one, both as to the law and tlle facts. T h e  
plaintiff was a woods "swamper," cutting tree laps anl3 brush in the 
Balsam Mountains. He was given an ax with a defecti~-e, switchy 
liandle, which caused him to strike a limb and cut himself. J f c K i n n e y  
7'. d d a m s ,  184 N. C., 562, 114 S. E., 817; -1 ferc~r  v. R. R., 154 N. C., 
399, 70 S. E. ,  742. 

The simplicity of tlle case rendered the use of the ordinary formula 
in  charging the jury, without further explanatioii, cert;iinly harmless, 
if not unnecessary. Fleming v. Utilities Co., 193 N .  C., 262, 136 S. E., 
723; S. I ? .  Stradman,  200 N.  C., 768, 158 S. E., 478. The  jury could not 
have misunderstood the meaning of the expressions used, when applied 
to the evidence. 

S o  error. 

J. L. MILLS, JR., v. ROZEXA JlILLS ET AL. 

(Filed 14 June, 1033.) 

Appeal and Error K H u d g m e n t  in this case, evidently entered under 
~nimpprcllrnsion of facts, is vacated and the cause l r~nanded.  

In this cnsc the mortcngor sought to c n j o i ~ ~  foreclosure under tlle power 
of a;tlc corituincd in the in.;trument. :lnd to 1i:tve thc lalid sold, if at all, by 
tlrcwe of the conrt. The trinl court tliwolvcd a temporary order twterctl 
in the muse, and decreed foreclosnre at illst:l~lcc of mortgtgor over 
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objection of mortgagee without adequate pleading or showing. and later 
entered sup~~lernei~tal order attempting to correct some of the findings of 
fact but reaffirming the court's original conclusions. On appeal the 
judgnient and its attempted correction are vacated, and the cause re- 
manded for further proceedings as to justice appertains. 

APPEAL by plaintiff from Grady, J., at  Chambers, Clinton, S. C., 30 
December, 1932. From OKSLOW. 

Civil action by mortgagor to restrain sale of land under foreclosure 
of deed of trust. to declare attempted sale tliereulltler void, to enjoiil 
delivery of deed, and to have property sold, if sold a t  all, by order of a 
court of equity. The  mortgagee seeks to proceed under the power of 
sale contained in the deed of trust. 

Temporary restrainil~g order issued 7 December, 1932, by Judge 
Harris ,  returnable before Judge Grady, resident judge, a t  chambers 
in Clinton, 23 December, 1932. 

011 2G December, Judge Grady dissolved the temporary in ju i~ct io~l ,  
ordered that deed he tendered purchaser at sale and upon failure of 
purchaser to comply with bid, a commissioner was appointed to make 
sale after thirty days notice, etc. The defeiidant does not ask for 
foreclosure ill equity, but resists it. 

On 30 December, 1932, a supplemental order was elitered by Judge 
Grady attempting to correct some of the findings of fact set out in his 
first judgment, and reaffirming his original conclusions. 

Plaintiff appeals, assigning errors. 

TT7ard d Ward for plaintif. 
3-0 counsel appearing for defendants. 

STACY, C. J. Ils the judgment of 26 December, 1932, went beyond the 
purview of the case, in that, foreclosure was decreed at instance of 
mortgagor over objection of mortgagee, without adequate pleading or 
showing, and was evidently entered on a rnisapprel~ension of the facts- 
later attempted to be corrected-it would seem that, in order to preserye 
the rights of the parties, tllc judgment ought to be stricken out, as  well 
as its attempted correction. 

The  judgment, therefore, will be vacated, and the cause remanded for 
further proceedings as to justice appertains and as the rights of the 
parties may require. 

Error .  
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CHARLES S. BRYAN ASD h1RS. ALICE H. BRYAN r. CIIAVES COUSTY 
A S D  J. A. PATTERSOS,  TAX COLLECTOR, 13. 0. JONES,  COUSTY AUDITOR, 
('ITT 02' S E W  BERN, EDWARD CLARI\r, T a s  COLLECTOR. ASD GEORGE 
C. JOSES,  CITY AUDITOR. 

(Fi led  14 June,  1933.) 

Tasa t ion  D c--011ler he ld  en t i t l ed  t o  ap lmr t ionmen t  of t a w s  t o  l o t s  
rompr i s ing  prolwrty  listtvl a s  ent i ty .  

TVlitw land coml~risin; several city lots is  listed f o ~  tasiltion a s  one 
lot, tlnd thereafter t he  o\vur,rs txsecute a n  o ~ t i o n  on a mr t  of tlie land : 
Hcltl,  under tlie l)rorisions of C. S., 7957, a s  amendetl by c1inl)ter 306, 
Public I ~ n s  of 1929 and  lry chapter 83, Public IAWS of 1931, it is  lawful 
for the  tns ing autliorities to apl~or t ion  the  taxes upon :~pplication of the  
o w w s  even tliougli the a lq~l ica t ion  is made af ter  t h e  land has  been sold 
fo r  t n w q  but before foreclosurt, of the  t a s  certificate, nail n judgment 
ordt\ l ing tlliit tlie lot ol)tioncd lye released f rom the  t , ~ s  lien u l ~ o n  the  
pilymellt of the t a w s  apportioned against  i t  together v.itli the  payment 
of the  personal property t a s  asscssed against  the  ownels will lw upheld, 
the  s ta tu te  al)l)lying to cases in n l ~ i c l l  a subdivisioi~ of lbroperty has been 
made ilnd the  land assessed a s  a n  enti ty a l ~ d  i t  being imuiaterial whether 
the  subdivision was  ~ n a d e  before or a f t e r  the adoption ol' the  amendment. 

S t a tu t e s  B a- 
h s ta tu tory  regulation affecting method or procedure may be regarded 

a s  merely directory unless the  procedure relntes to a posii i r e  m ~ d  essential 
legislative requirement. 

T a s a t i o n  D a- 
Where a n  option on certaiu laud i s  r secuted  to  t he  Go~ernzuent  on 20 

May of a certain year and  is  followed 113. deed delivered to  the Govern- 
ment 29 July ,  the  land is  subject  to t h e  t a s e s  for the  year.  C. S., 7987, 
and also is  land whicli tlic owners contract  to dedicate to a city \vhich 
contract  is  esecuted 27 June .  

Tasa t ion  C a- 
The  valuation of property for  tnsa t ion  a s  fised by the  tounty  is  binding 

oli the  city in nliic.11 tlie land is  si tuate.  

A i ~ ~ ~ ~ ~  b y  d e f e n d a n t s  f r o m  G'rady, J., at . Ip r i l  T e r m ,  1933,  of 
CRATES. 

T h i s  i s  a con t rove r sy  w i t h o u t  ac t ion  s u b m i t t e d  upon t h e  fo l lowing  
ag reed  s t a t e m e n t  of f a c t s  : 

1. On 1 J a n u a r y ,  1930,  C h a r l c s  S. B r y a n  a ~ i d  A\licc H. B r y a n  n w ~ c d  
lo ts  S o s .  250, 281, 282, a i ~ d  283, i n  t h e  p l a n  of X e w  B e r n ,  S. C., C h a r l c s  
S. B r y a n  bcii ig seized of all e s t a t e  i n  f e e  s i ~ n p l c ,  snb jec t  t o  t h e  l i f e  e s t a t e  
of A l l i ce  H. B r y a n ,  i n  a n d  t o  s a i d  l ands .  

2. S a i d  lal id i s  bounded  oil t h e  eas t  b y  N i d d l c  S t r ee t ,  on  the  n o r t h  by 
S e v  S t r ee t ,  o n  t h e  west  by H a n c o c k  S t r ee t ,  a n d  o n  t h e  s o u t h  by lo ts  S o s .  
252, 253, 254, a n d  255  i n  t l ie p l a n  of s a id  city.  
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3. Said  land was valued and  assesseJ f o r  taxation by duly appointed 
list taker  and assessors of said county i n  manlier followii~g, viz.:  No.  
158 Middle Street ,  a t  a total valuation f o r  the years  1927 to 1930, in-  
clusive, of $54,000, and  a t  a total  valuatioii fo r  the  years  1931 a i d  1932 
of $48,500. Based on the assessors' notatioiis appearing on the original 
assessment records, the fol lo~ving distribution of the said \ a lua t io l~s  
appears  equitable and  just : 

214 f t .  s 164  f t .  on X i d d l e  Street  a t  $100 $21,400.00 
100  f t .  x 214 f t .  on  S e w  Street  a t  $30 5,000.00 
214 f t .  s 164  f t .  oil Hancock Street a t  $SO 10,700.00 
Buildings OII Middle Street  13,400.00 
Buil t l i~igs  011 H a l ~ c o c k  Street  1,500.00 

$54.000.00 

Full T H L  TEARS 1031 A S D  1932 

114  f t .  x 164 f t .  011 Middle Street  a t  $100 $21,400.00 
100  f t .  s 214 f t .  oil S e w  Street  a t  $SO 5,000,OO 
1 1 4  f t .  s 164 f t .  oil Haiicock Street  a t  $50 10,700.00 
Buildings 011 Xicldle Street  10,400.00 
Bui ld i~ lgs  011 II:~ncock Street  1,000.00 

F o r  the years 1030, 1931, a ~ l t l  1938, a i d  pr ior  thereto all  saitl lots 
Kos. 150, 251, 2 ~ 2 ,  and 283 n e r e  listed ns one lot as  follows: 1 lot S o .  
152 ,lliddle S t r c e i ;  and for  tlie years  1930 a i d  1031 they n e r e  sold fo r  
tases  as 1 lot S o .  152 Middle S t ree t ;  and tluriilg al l  said times ant1 for  
many  ycars  pr ior  tliereto \ \ e re  used as rcside~ice ant1 l ~ o n i c  of the la tc  
J a m e s  A. Bryan ,  a ~ i r l  since his  death to  Apri l ,  1932, as  11o11ie alltl 
11ome-site of 111s 11 itlon, Allice H. Bryan .  

5. Sa id  Charles S .  I3rya11 a i d  Alice H. B r y a l ~  co~itractcd ill n r i t i u g  
by option 20 May, 1931, to t l e l i ~ e r  to tlie Ui~itecl S t l ~ t e s  of A\nierica a 
good a ~ ~ d  suf ic ie i~ t  deed f o r  a lot bounded as follows, . . . ; said 
lot beiiig n poitio11 of saitl l n ~ i d s  ~ a l u ~ d  and  assesscd for  taxation as  
:~forewit l  ;I. -\Iitltllo Strect  lot a t  $100 per  front  foot on l l i t ldle  S t r e e t ;  
and i n  adt l i t ioi~ tliorcto saitl C'llarles S. B r y a n  a i d  Alice H. B r y a i ~  
ngrectl to dedicate airtl co11rey to the city of S e w  Bern a s t r ip  of land 
20 feet iu nitltl i  and c ~ s t c i ~ d i i ~ g  f r o m  said r ~ l i t e d  States  lot westwardlg 
a1011g S e n  Strcet to Hallcock Street  fo r  tlie purposc of \vitleili~ig S c ~ v  
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St ree t ;  said str ip of land being portions of said lrtnds valued and 
assessed as aforesaid as Kew Street lot a i d  Hailcock Street lot a t  $50 
per front foot on Kew and Hallcock streets. 

6. B y  contract in  \vriting dated 4 June,  1932, fo l lo \~ ing  said option 
signed by the rnited States and executed and delivered hy the plaintiffs 
to the United States 011 27 June ,  1932, and followed by tlceds, possession 
of which deeds was delivered 29 Ju ly ,  1932, to United States, the plain- 
tiffs sold to the rnited States the said lot 200 feet x 164 feet for a post- 
office site and to the city of New Bern the str ip of land 20 feet in 
width along New Street. There has been no tender or delivery of the 
deed to the city of Kew Bern for  the 20 foot strip f c r  the street. 

7. Se i the r  county nor city taxes have been paid on said lands since 
the payment of taxes for the pear 1929. -111 said land. listed as "1 lot 
S o .  132 Xiddle Street valued $54,000, and personaltp valued $3,900," 
was sold 2 Kovember, 1932, to C r a ~ e n  County, for  tl e taxes of 1930, 
amounting to $1,201.65, as  ill more fully and at  la]-gc appcar from 
the certificate issued to said county; and all said land listed as "1 lot 
No. 152 Niddle Street valued $48,500, am1 personalty ~ a l u e d  $5,100," 
v a s  sold 3 October, 1932, to said county for  the taxes of 1031, amounting 
to $925.75, as will more fully and at  large appear from the certificate 
issued to said county; all said land values, assessed and listed as aforc- 
said, was sold 2 Xovember, 1931, to said city for  t h ~  taxes of 1930, 
anlounting to $725.75, and sold 7 So rembw,  1932, to (.aid city for  thc 
t aws  of 1031, amounting to $672, as will more fully and at  large appear 
by refereuce to the certificates issued to saitl city and copies of nhich  
are attached hereto; but no foreclosure suit has been begu~i. 

8. I f  subject to apportionnlent : Of the vhole county tax of $1,201.G9 
011 the wliole of said land and all personaltg of said Alice H. Bryan,  for  
the year 1930, the sum of $764.31 is fair ly vhargcable a,;ainst said post- 
office site and the str ip of land dedicated for  street purposes; and of tlic 
~ r h o l c  city tax of $725.75 on the whole of +aid land and all personalty 
of said Alice H. Brya11 for  the y m r  1030, rhc sum of $458.56 is fairly 
chargeable agaiiist said post-office site and said strip of land. 

I f  subject to apportio~inieiit:  Of the nhole county tax of $925.75 on 
the whole of said land and all personalty of saitl Alic. H .  Bryan for  
the year 1931, the sum of $580.81 is fairly chargeal~le agnillst saitl 
post-office site and str ip of l and ;  and of the whole city t n s  of $672 011 

the whole of said land and all personalty of .\lice H. Bryan for the 
ycar 1041, t h ~  sum of $413.81 is fair ly chnrgeablc ag , - l i l~~ t  saitl post- 
officc site and said str ip of land. 

I f  subject to apportionment: Of the n-hole county t a r  of $516.00 on 
the whole of said land and all personalty of wid Alice H. Bryan for the 
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gear  1932, tlie sum of $363.60 is  fa i r ly  chargeable against said post- 
office site and s t r ip  of l a n d ;  and  of the  whole city t a x  of $586.20 oil tlirx 
xhole  of saitl lalid arid all  yersoiialtg of said ,llice H. B r y a n  for  tlic 
Scar  19,32, t l ~ e  s u r ~ i  of $395.13 is fa i r ly  chargeable against baid post- 
office site a11d said .trip of land, if snit1 poqt-office site and s t r ip  of Inncl 
is  liable f o r  taxes of 3932. 

9. On  or ahout 4 -lpril ,  1933, Charles S. B r y a n  and  Allice H. B r y a ~ r  
requested said J .  A. Pat tc r so l~ ,  special tax collector, and H. 0. Joiies, 
audi tor  of said couilty, to investigate and determine the pro r a t a  par t  
of said assessrneiits justly applicable to the lot sold : I I I ~  cotir eyed as  
aforesaid to the United States  and to the s t r ip  of lalid cled~catctl 311d 
conveyed as  nforesaitl to the ci ty  of S e ~ v  13eri1, and they have detcrmi~letl  
same to be as  1lt.reinbefore set out,  and  plaintiffs h a \ e  tendered pay ine l~ t  
of the tax, fa i r ly  ascertained to be due against same, together n i t h  a11 
tax  charged against the persolla1 property of said Alice 13. B r y a n  in 
rrhose riame said land is charged and assessed for  taxes, arid 1 1 a ~ e  re- 
quested said t ax  collector and  audi tor  to release said lot coli:.eyetl a s  
aforeqaitl to the L-nited S ta tes  and said s t r ip  of lalit1 conveyed as  afore- 
said to tlie said city, f r o m  tlie tax lien. 

10. T h e  plai~i t i f f ,  Mrs. Alice H. Bryan,  t ax  lister and life tenant  of 
said p r o l ~ e r t  ant1 liable f o r  taxes thereon, applied to county audi tor  
of C r a ~  en C'oulit> oil February ,  1033. fo r  first t ime to prorate  the 
taxes on lot agreed to he sold to the United States  f o r  post-ofice site. 

11. T h e  LT~ritcd S t a t e  has  ]lever paid the p1:iiiitiffs the  purchase price 
fo r  saitl ~~ost-officc sitc, but has  delayed payment of saitl purchase pr lcr  
l m a u s e  of the  no~ipayliielit of taxes thereon a d  the  trarisactioii has  
never been closed. Sa id  purcliase money l ~ a s  not been l ~ s t c d  for  t a x c ~ .  
C'linrles S. B r a 1 1  i*  a noliresident of Sort11 ('aroliira ailtl reeeivc, 
$29,500 of the $33.000. 

I d .  I7po11 exwutioil of <aid co~l t rac t  of 4 J u n e ,  1932, acccptctl 27 
Juiic, 1932, by l)lailrtiff., thc P n i t e d  States  rausrd it. engnlclcrs to  l ~ l a c e  
rolicrete rrrarberz a t  c"rc.ll corlirr of said lot and had I ~ Y  arcliitcct to 
make plans fo r  thc pnblle bul l t l i~ig;  liatl b o r ~ ~ r g s  riratlc to  tcit  fou~it la t ion 
1111 tlifferc~lt par t s  of tllc sitc and the  contract proIltletl upon 60 d:rp 
I~ot ice fro111 thc' go! ~ ~ r ~ ~ m t ~ ~ r t  the plaintiff', C'liarlcs S .  Ury:iii, shoultl r r -  
m o ~ e  all  builtliligs f1.0111 ant1 clear the  51te to thc ~at isfact ior i  of the 
vus tod ia~i  of goy crnrnelit property. T h a t  tlie scrvalit of Alice H. 13rya11 
has l i l ed  011 the property not contracted to be sold and  looked aftvl' 
all the property up to present date  fo r  this  plaintiif hut the  furniture 
of C'linrlc. S. 13ryan ~ c ~ i i a i l i e t l  ill tlip rnausion un t i l  llcceniber, 1932, autl 
18 J a n u a r y ,  19:33, the  govcrlimeiit g a w  notice to  Cliarles S .  Urya11 to 
r c m o ~ e  al l  buildings and clear the  site, ctc., ni t l i in  60 days from tlatc 
of sur11 110tire and same n e r e  rei~~overl  ~ ~ i t l i i i i  w i d  time, the k c y ~  of 
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said n ians io~i  were held by the life tenant  un t i l  Decembw, 1932, and thcn 
turlied ore r  to Charles S. B r y a n  i n  whom the  building was reserved. 

1 1 1  the Superior  Court  it  was adjudged tlint the post-office site m~cl  the  
t \wi ty - foo t  s t r ip  a r e  subject to t asa t iou  for  1933;  thnt  thc tlcfcndants 
have a riglit to separate  said l and  conreyed to the  1-nited States  and 
said s t r ip  dedicated to the  city f rom the  halalice of the B r y a n  lot f o r  
the t a s r s  assessed for  the years  1930, 1931 and  19:12, and they a r c  
l icrcly separated f r o m  the  remain ing  par t  of the  Br;;al~ property f o r  
said years, leaving tlie unpa id  p:wt of the t a w s  for  said years  due both 
the county a n d  city in force a s  against thr. p a r t  of tllr B r y a n  property 
not so beiug conveyed to the  ZTnited S ta tes  and  not so being dedicated 
to the c i ty ;  tha t  the  specific sums set out in  t h e  judgment a re  cliargeablc 
against the post-office s i te  and  the 20-foot s t r ip  f o r  t h e  respectire yeare;  
and tha t  up011 payment  of thcsc sums the officers give receipt.; tlierefor 
and  t h e  designated site and  s t r ip  be discliarged f r o m  t h e  t a s  liens of the  
c o u l ~ t y  and city. Tlie judgnl r~ i t  contains otlicr prol-i:ions which ~ieetl 
not be recited. 

T h e  defendants  csccptetl to tlie judgment and appc~aled. 

11'. H .  L e e  a n d  1i'arren Le. T17arren for a p p e l l a n f s .  
R. A .  X ~ r n n ,  E r u e s t  ,If. G r e ~ n  a n d  1T'ard Le. TT'ad fo,  a p p l l e c s .  

. \ ~ . i a ~ s ,  J. T h e  lot 011 ~vllicli  the la te  J : ~ m r s  B r j n ~ i  lind liis rrsi- 
deuce in  the ci ty  of N e w  B e r n  was formerly listed for  tasnt ion 8s '(Lot 
No. 132 Middle Street." Subsequently Charles S. B r y a n  acquired tlie 
tit le i n  fee to  this  property, subject to  the l i fe  estate clf Mrs.  Alice R. 
Bryan .  Lot  152 was conlposed of four  city lots n u n l b c r ~ d  250, 251, 252, 
283. On 20 May,  1031, the  olvners executed and  d ~ l i r c r e d  to  the r n i t c d  
S:ates a writtell optioll of purchase, fo r  a post-office site a t  R fixed 
price, the  lot f ron t ing  on N i d d l e  and S e w  streets, and  i ~ t  the same t ime 
agreed to dedicate and convey to tlie c i ty  of S e n .  B e n  a s t r ip  of l a~ i t l  
t w ~ ~ t y  feet in  ni t l th  c s t c ~ ~ d i l i g  along K e w  St r re t  f r o m  the lot tlescrihctl 
i n  the  option to Hnncock Street .  T h e  lot 011 nliicli the  option n as g i r r u  
an(1 the  20-foot s t r ip  a re  a par t  of lot 132. Tlie p la i~ l t i f l s  co~iveyecl ti t lc 
to  tlic 1)ost-office sit(, 011 29 July,  1932, ant1 ~ - r c c i \ c d  tlic l~nrcl iasc niolic>y 
on 1 4  ,lpril ,  1933, but they h a r e  not tentlerril to tlic city a tlectl f o r  the 
20-foot s t r ip  f o r  widening tlic street. 

011 2?-ool.en1ber, 1931, the slicriff of C ' rawn County sold lot 132 
 liti idle Street  f o r  the delinquent t a w s  of 1930, a ~ l d  a g a m  on 3 October, 
1932, fo r  tlic d ~ l i ~ i q u c n t  t a w s  of 1931, a11t1 on tlicsc rcy)ectivc dntes 
ismcd certificates of snle to  the comity of' C r a r e ~ i .  Cln 2 Soveniber ,  
1931, tlic same land  n a s  sold fo r  the city taxes of 1930, and on 7 S o r e n i -  
bcr, 1932, fo r  the ci ty  t a w s  of 1931, and certificates of snle were issued 
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by the municipal tax collector to the city of S e w  Bern. Fo r  the taxes 
of 1932 no sale has been made. 

The appellants' assignments of error present the question whether 
the tr ial  court comniitted error in holding that the lot sold to tlie 
Uuited States for a post-office site and the 20-foot strip dedicated to the 
city of Xcw Bern can be segregated from the remainder of the property 
mid released from tlie lien of taxes for the years 1930, 1031, and 1932, 
upon payment of the respectire sums found to be their '.equitable and 
just" burden of taxation under the proposed apportionment. 

I n  refereuce to real property it is prorided that  the lien of the State, 
coulity, and municipal taxes levied for any and all purposes in each year 
shall attach to all real estate of the taxpayer situated within the county 
or otlier municipality by vhich  the tax list is placed in  the sheriff's 
hands, oil the first day of June,  aniiually, and shall contiiiue until such 
taxes, with any pwa l ty  and costs which shall accrue tllereo~i, sliall be 
paid. C. S., 7987. 

The General -1ssembly amended this statute in 1929 by providing 
that tlie tax lien should be preferred to any other lien upon the real 
estate of the taxpayer within the county and to the inchoate right of 
tioxer or tlie curtesy initiate. Public Laws, 1929, chap. 306. 111 1931 
this was fo l lo~wd by other amendmeiits. Public Laws, 1931, chap. 83. 
Tlie second proviso of the latter act is in these words: "In all cases 
vliere tracts of land have beeu subdivided into lots, but hare  been rc- 
turiicd, cliarged, and assessed as a whole tract, tlie sheriff or otlier tax 
collecting officer, together ~ v i t h  the auditor, county accountant or other 
agencx performing the duties of such auditor or accountant, shall, upon 
apl)lication of any person interested, make an inrestigation and de- 
tcrmi~ie tlie pro rata part of said assessmcnt justly npplicnblc to ally lot 
01. lots, a ~ i d  shall tliereupon, upon paynient of the tax fairly ascertained 
to be due against such lot or lots, together with a ratable share of tlie 
tax cliarged against tlie personal property of the party in nllosc narne 
the lalid is charged and assessed at ally time prior to the commenremcnt 
of tile adrertisenlent of such property for sale for taxes prior to tlic salr 
of said propcrty for taxes, release the said lot from the tax lien. How- 
ewr ,  the tax collector or sheriff sliall require the owner, upon his ap- 
plication for a release, to pay all of his personal property t a s  cllargetl 
on the return." 

As the whole amount assessed against the personal property has beeii 
paid, the ultimate question is ~vhether the tax can be apportioned as 
couterided by tlie plaintiffs. 

The  defendants suggest two obstacles in the n a y  of the apportioilnient. 
They say that the land must h a ~ e  been subdivided into lots but returned, 
cliarged, and assessed for taxation as "a nhole tract." We do not regnrcl 
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this as  a fatal  objection. I t  is  admitted in the appellants' brief that 
lot 152, although listed and assessed as one lot, was composed of the four 
city lots heretofore described. The statute applies to cases in which 
the subdivision has been made and the lot has been assessed as an  enti ty;  
the date of the subdivision, whether before or after the adoption of the 
amendment, is immaterial. 

I t  is furthermore contended that the apportionment cannot be made 
after tlie land has been sold and the certificates of sale have been issued 
to tlie purchasers. The statute, though somewhat obscure, seems to indi- 
cate that the "application of any person interested" must be made prior 
to the time the property is advcrtiscd for sale. The plaiilriffs argue that  
this clause is directory and that the appliclation may 3e made a t  any 
time before tlie certificates are foreclosed, A regulation affecting a 
method is frequently regarded as directory, but a procecure may not be 
treated as directory wheii i t  contravenes a positive and wsential legisla- 
tive requirement. Land Co. v. Smith, 151 N. C., 70. ,Iccording to the 
appellants' contentioils the question is, not whether tli? plaintiffs can 
enforce the apportionment, but whether the defendants h:lve a legal right 
to make it-the two interrogatories submitted to the court being whether 
the 20-foot strip of land is subject to the taxes of 1932 and whether it is 
lawful for the defendants to apportion the taxes that  are due and un- 
collected. To each the court gave an  affirmative answer, and we concur 
in the judgment. The valuation fixed by the county authorities is, of 
course, binding on the city. R. R. v. Comrs., 188 N. C., 5!65; Guano Co. 
c. -Yew Bem, 172 X. C., 258. Judgment 

Affirmed. 

1201<SYTH COUXTT r .  JOHN C. JOYCE AXD F. B. FRII:S JOYCE, THE 

CITY O F  WISSTOS-SALEJI, CLISTUS FIIIES, ASD JOHS C. JOYCE, 
C;V.~~<DI.%S .ID LITEM FOR CI,ISTUS FRIES. 

(Filed 14 June, 1933.) 

1. Taxation H b-Tax certificate on lands of minor may be foreclosed by 
suit. 

Under our present procedure t a s  sales certificates on the lands of 
minors may be foreclosed by action in the nature of an action to fore- 
(,lose a mortgage, the nlinor being represented by a guardian ad litc?n 
and his interests beinlr subject to the supervision and protection of the 
('ourts, chapter 221, Public Laws of 1927, chapter 334, Public Laws of 
19'79. C. S., 431, and the prorisions of C. S., 7984, and the last clause of 
('. S., SO38 in so far as they relate to  minors are now ine'fective. 
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2. Same--Action to foreclose tas cert,ificatc in this case held not barred 
by sta.tute of limitations. 

IVl~ere a snit to foreclose a tax certific:lte is instituted against the 
person l i s t i ~ ~ g  the prolterty for ti1s:ttion :tnd the prolierty is sutiiciently 
clescribecl, the ac t iw is ~~~: i in ta i~ la l i l e  nl t l~uugl~ the title to the lnntl is ill 

a ~ ~ o t h e r ,  C. S., 5019, and where tlle owner is a minor ant1 11c is ~nntlc ;t 
l ~ a r t y  a ~ l d  is  relrrese~~tecl 1iy a guardian n d  Iifcm the first :tction is not 
clisc.l~nrped, and under t l ~ c  1)rovisions of ch:~pter 204, section 4, Public 
1,aws of I!)?!), wl~ich estr~~cled the time in \vhic11 t a s  foreclosure actions 
could be i~~stitutecl on t a s  certific:~tes issued in 1927 or prior thereto, an 
action instituted in Sel~tember, 1929, against the person in ~vliosc llanle 
the laud was listed to forcwlose tiis certificates for the years of 192-1. 
1922. 1:M. a 1 ~ 1  1928. in \vhic11 the minor o\vner W:IS macle ;a party by 
summons issued in February, 1032, and in which the minor o\v~wr n-ns 
rcprcscnted by n guurdian cctl l i t o n  \vho filed answer, is not htrred by the 
statute of limitations. 

LPPEAL by dcfe~ldai i ts  f r o m  C' l e ruc l l t ,  J., a t  Jul ie  Term,  1932, of 
FORSPTH. 

T h i s  is  a n  action to foreclose a certificate of sale of a minor's real  
property. A c.omplaint and  answer Tvere duly filed and  the cause Tias 

heard u p o ~ ~  the fol lowil~g agreed stntemeut of fac t s :  
1. T h a t  the  plaintiff is  a rliunieipal corporation organized and esist- 

ing under  and  by ~ i r t u e  of the laws of the S t a t e  of N o r t h  Caro l ina ;  
tha t  the  defer~dants  a r e  residents of Forsyth County, and  S ta te  afore- 
sa id ;  a d  the defeiltla~lt, city of Wins to i l -Sa lm~,  is  a m u ~ ~ i c i p a l  corpora- 
tion organized a n d  existing under  and by vir tue of the laws of the S t a t e  
of N o r t h  Carolina. 

2. T h a t  ('listus Fries ,  a minor  se\.enteen years  of age, inlicrited f rom 
his  father ,  F. U. Fries ,  ill August,  1961, and  is  now the olr 11c.r ill fee 
simplc of the  fo l lo \v i~~g  described tract  of l a n d :  (descript iol~ of lot 
follows). 

3. T h a t  the said p roper t1  was listed for  taxes i n  Forsyth Coul~ ty ,  
Sort11 Caroliua, ill tlic years  1924, 1925, 1926, 1927, 1928, and 192!), 
by the dc.fc~lda~it ,  Jolnl  C. Joyce. 

4. T h a t  the said listiug was copied a n d  used by the city of \Tinston- 
Salcnl i n  assessing its taxes f o r  tlle same ycars. 

5. T h a t  t h e  taxes of Eorsytll  County  assessed against said p ~ o p c ~ t y  
f o r  t h e  said years  a r e  as  f o l l o ~ \ s :  
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6. That  the tases assessed by the city of Winston-Salem against the 
said property for  tlie respective years a re  as follows: 

7. Tha t  the sheriff or tax collector of Forsyth Couiity, pursuant to 
proper advertisement, sold the said property for  tlie 1324 taxes 3 Au- 
gust, 1925; for  tlie 1925 taxes 7 September, 1926; for  h e  1927 taxes 4 
September, 1925; for  the 1928 tases 5 August, 1929; for  the 1929 taxes 
2 September, 1930; and at  each of the said sales the county of Forsyth 
becalne the last and highest bidder and the sheriff or tax collector 
issued to the said county a t a s  sales certificate. 

8. That  the tax collector for  the city of Winston-Salem sold the 
said property for  taxes as follows: 1924 taxes 5 Octol~er, 1925; 1925 
tases 5 October, 1916; 1926 taxes 4 October, 1927; 1927 taxes 8 October, 
1928; 1925 taxes T October, 1929; 1929 t a w s  1 3  October, 1930; that  a t  
each of tlie said sales the city of TVinston-Salem became the last and 
highest bidder and the tax collector issued to the said city a tnx sales 
certificate for  the said propertr .  

9. That  on 30 Svptember, 1929, this action was instituted in  Forsyth 
County, Sort11 Carolina, against John  C. Joyce and wife, F. B. Fries 
Joyce and the city of Winston-Salem, and service was had on the said 
tlcfcndants on 2 October, 1926; that  a con~plaint  was filed in the said 
action of 30 September, 1929, against the said defendants to foreclose 
the tax sale certificate for  the years 1924, 1925, 1927, and 1928, under 
section 8037 of the Consolidated Statutes then in force; tha t  an  answer 
was filed on 7 October, 1929, by the said defendant setting u p  therein 
tliat tlie minor, Clistus Fries, was the owner in  fee simple of the said 
property described therein. 

10. That  on 30 September, 1929, a n  ordw was siglied by the clerk 
of the Superior Court, directing the plaintiff to advertise that  the said 
action had heen brought for  tases for  tlie years 1924 to 1928 inclusive, 
directing all persons having any interest in the subject-mitter to appear 
in the office of the clerk of the S u p u i o r  Court of Forsyth County ~vi th in  
six montlis from the date of this noticc and present and defend their 
respectiw claims upon pain in default thereof of being forever barred;  
that  pursuant to the said order the said ailrertiseme~lt was run  in 1; 

~lewspaper in Forsyth County once a week for  four consecutive weeks. 



11. T h a t  mi 23 February ,  1932, a s u ~ i i n ~ o i ~  was issued, f rom this court 
fo r  Clistus Fries, the  said minor ,  af ter  properly making  h i m  a p a r t y  
thereto, and s e r ~ i c e  was h a d  upon t h e  said Clistus Fr ies  on 24 February ,  
1932, t h a t  a n  amended complaint was filed against  Clistus Fr ies  2 3  
February ,  193% ; t h a t  thereafter  J o h n  C. Joyce 11 as  properly appointed 
guard ian  ad l i t e i , ~  f o r  tlie said Clistus Fr ies  and  the  said gundin11 
ad Zzteln filed ailF\ver fo r  the  said minor  af ter  all extension of t ime 
allowed the court on 11 -'Lpril, 1932. 

T h e  t r i a l  court adjudged that  the  plaintiff recover the anlount of 
taxes clue i t  v i t h  the ra te  of interest prescribed by t h e  s tatute  and  
the costs of sa le ;  tha t  tlle certificate be foreclosed and tlie land sold by a 
commissiolier a f te r  giving notice of the sale as  p r o d e t l  by l a w ;  and  
tha t  tlie taxes be paid out of the  proceeds of tlie sale, inc lud i i~g  tllc t a w >  
due the  city of Winston-Salem. 

Tlic defendants escepted and  appealed. 

 ADA^, J. Tlie clefenclants raise the question nl iether  uliiler existing 
laws tllc land of a minor  is  exmlpt  f rom sale dur ing  h i s  niinority fo r  tlie 
~ i o ~ i p a y n i e ~ i t  of taxes. T h e  question calls f o r  referelice to tlie liistorical 
background of tlie s e w r a l  s ta tutes  relatilig to the subject. 

As earl- a s  1873 the General ,lssembly declared t h a t  the latit1 of a 
minor  should ill no case be liable to be sold f o r  taxes. Public  L a n s ,  
1872-'73, chap. 11.5, see. 2 S ( 4 ) .  T h e  substaiicc of this s ta tute  appears  
i n  Tlie C'orlc (1%3),  scc. 3691;  ill the R ~ T - i > a l  of 1902, see. 2861; and  ill 
the  Coilsolidated Statutes  (1919),  see. 7984. 

I n  18d5 the Gorernor  of N o r t h  Carolina, pursuan t  to legiqlati\e au-  
thority, appointed a comnlission t o  inr estigate tlie subject of tasatioli  
a n d  to report a bill f o r  listing and  assessllig property, fo r  equalizing a d  
collecting tascs, nncl f o r  tlie sale of rezrl and  personal property i n  case 
of noiipa> merit. Public  L a n  2 ,  1PS5, clmp. 235 .  Tlic conmission il~acic 
a report n l l i c l~ ,  according to the G o ~ w n o r ' s  Nessage to tlic Gcliernl 
Aisserliblj-. n as embodied in tile R ~ T  ellue and 1\Iacliinery Act of 1337. 
E s e c u t i r e  a d  Legislatire Docurnelits, 1887, p. 7. T h e  act g a l e  thi, 
o w i e r  or occupant of Inlid (not  under  disability, eritlentlg) the r ight  
to redeem it a t  m y  t ime n i t l ~ i n  one year af ter  the clay of sale, and  then 
affixed th i s  proviso: "Illfarits m a y  redeem ally land belonging to them 
f r o m  such sale within one year a f te r  the expiration of such disability on 
l ike terms a s  if redemption had  been made  within one Tear f r o m  tlic 
da te  of said sale and f rom the date  of each subsequent payment  of taxes 
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tlierron a t  the rate of 20 per cent per annlirn on the scvrrnl amounts so 
paid by the purchaser until redemption." Public Llws ,  1887, chap. 
137, see. 65. 

This  provision is inco~isistent with the declaration that tlie real prop- 
erty of a minor shall not be sold for tams. The  right of redemption 
~iccessnrily implies a previous sale; i t  is the sale f r o n ~  which the land 
niay be redeemed. 

Tlic hlachincry Act of 1887 laid down tn.0 modes of acquiring a tax 
title. The  first was this:  The  purchaser could demand a cmtificate in 
writing to be signed by the sheriff, describing the land, stating the sum 
paid, and naming the time when lie would be entitlctl to a deed. At 
any time within one year after the expiration of one y e u  from the date 
of sale, the purchaser, upon production of the certificate and compliance 
with statutes requiring 11oticc.s to be given and affida~its  to be made, 
had a right to call for his deed. Public Lans,  1887, cliap. 137, sccs. 
62, 69, 70. 71, and 72. I n  such cvtmt no action was necessary. 

The other procedure was a foreclosure of the certificat,: by nppropriate 
suit "in tlic same manner and with like effect as tllougll the same were 
a mortgage executed to the owner of such certificate." Sees. 91, 92, 93, 
104 e t  seq. Counties, also, were giren the right of foreclosure. Sec. 101 
ef seq. 

Thesc two modes of acquiring title have heen brought for~vard,  with 
slight modification, i n  subsequent conlpilations of the la~vs.  including 
the Consolidated Statutes, which became cffertive on 1 August, 1919. 
The logical and reasonable deduction froni thcsc facts is this:  tlie Legis- 
lature intended that the clause permitting a minor to iedctm his land 
after attaining his majority should apply only to cases in vliicli the pur- 
cliaser dcinanded a deed of tlic slicriff, and not to t11o:e in nllicli the 
certificate was foreclosed by a formal action in the n a t ~ u e  of n suit in 
equity. Tlie reason is obvious. The  purchasers' riglit to tleniancl n deed 
was sunlnlary and could successfully be resisted only a the actire in- 
stance of the taxpayer. But  in a procectlirig to forccloscl rl:e certificate 
the rights aiid property of the minor ~i t r t  suhjcct to the ;uprrvision and 
protection of tlie court. As long as tlie two methods w r e  recognized, it 
was necessary to preserve the right of redemption, altliougli it  npper- 
taiaed to only one of them; and this, we apprehend, esp  ains tlie reten- 
tion of the last clause in  section 8038 of the Consolidated Statutes. 

A radical change, h o m x r ,  was wrought by the act of 1927 a~i t l  the 
aumldments of 1920. They eliminate the pilrchaser's r i ~ l i t  to tlemand 
a deed and provide that  relief shall be afforded only i i an action in 
the nature of a suit to foreclose a mortgage. Public L a m ,  1987, chap. 
221, sec. 4 ;  1929, chap. 334. Tlie delinquent shall be m a t e  a defendant, 
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arid if a minor - he must defend by a guardian, either general. testa- 
mcl~tary,  or ad l i t e m .  C. S., 451. 

The amc~itlments referred to resulted in a change of procedure and of 
snbstailtiw rights. The minor's right to redeem his land annulled the 
inhibition against its sale for taxes, and the protection of his interests 
by the conrt ill a suit by the purchaser to foreclose his certificate 
abrogated the minor's right of redemption after final judgnient. The 
result is that  section 7984 and the last clause of section 5035 of the 
Consolidated Statutes, so f a r  as they affect minors, are not I I O W  effective. 

Tlie changes pointrd out are founded on the principle that  the State 
cannot exist ni thout the collection of taxes; that  when any taxpayer 
or any property defaults in contribution to the public burdens, it 
throws upoil those who pay their pro rata the burden of paying the 
taxts of t1io.c v h o  default; that  it  has never been the policy of the lam 
indcfinitcly to suspend the payment of taxes; and that  the rule of 
unifornlity is not consistent with the exemption of property from taxa- 
tion, escept as tlic latter is authorized by the Constitution. Jfc-lfi17an I ! .  

I Ioqan ,  1 2 9  S. C. ,  314 ;  Youihern .issemb/y v. Palmer, 166 S. C., 75;  
Keith r .  L o t X h a r f ,  IT1 S. C., 451; Edgecornbe Counfy 2.. Tl'alsfon. 
174 S-. C., 55;  IIines c. IT'iIliarns, 198 S. C., 420. 

I n  our opinion the plaintiff's cause of action is not barred by the 
statute of liniitatio~is. The first summons was issued 30 September, 1929, 
against John C. Joyce and his wife. Clistus Fries was not named as :i 

party tlefendnnt; hut tlie land was listed by John  C. Joyce in his own 
name and it is p r o ~ i d e d  that no sale of real estate shall be void because 
listed in tlie name of a person other than the real owner if sufficiently 
described unless the rightful owner has listed it and paid the tases 
thereon. C. S., 8019; Ileadmaia v. Commissio?aers, 177 N .  C., 261. 
The description is sufficient and the owner did not list the property for 
taxation. Morco~  cr, the pcrson in whose name the land has been listed, 
together nit11 the wife or husband if married, shall be made defendant 
and s e r ~ e d  ~ v i t h  pro~css .  Public Laws, 1929, chap. 334, sec. 2 ;  O~angc 
County e.. T17i1son, 202 S. C., 424. The action as at  first constituted 
n a s  n~aintainable nnd was not discharged by making the nlinor a de- 
fendant. "Any certificate of sale in the hands of any person, corporation. 
firm, county or municipality on which an  action to foreclose has not 
heen brought, nhicll according to the terms of chapter two hundred and 
tv-cnty-one of the Public Laws of one thousand nine hundred and twellty- 
seven should h a ~ e  been brought, shall have until December first, one 
thousand nine hundred and twenty-nine to institute such action. This 
action and estension shall and does include all such certificates whether 
the same ~ w r e  issued for the sale of one thousand nine hundred and 
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I lrnn;\~D ASD Co. L.. HORSE. 

t v c l ~ t y - c e ~ c l i  taxes a i ~ d  ail- and  al l  certificates soltl or iszuetl 11rior 
tlicwto." I'ublic Laus,  1!)2!), cliap. 204, see. 4. 

S t : ~ t u t r s  c,atel~ciillg tlic tillit? fo r  the collectioll of ta1i.s h a \  cx h e c ~ i  
nplir~ltl nit11 1 ) r ; t t ~ w a l  uniforinity. l l r ~ ~ ~ f  1.. C ' o o l ~ e , ,  I!)J S. ('., 267. 
( ' o l ~ c ~ d l l i g  tliv iul(> that  :I 1 1 t v  pa1 ty ma? plcad the 5tatutc of l ini i ta t iol~s 
Ire a r c  confrolltctl nit11 the facts  tha t  the niinor \ \ a ,  111:dt~ R l!nrty 
tlcfciitl:t~it \ \ l t l l i l ~  t 1 1 ~  tinit> : i u t l i o r i ~ ~ c i  b~ tlie s ta tute  foi  tllc 11ros~c*utioi1 
of the  acatioi~; t l ~ a t  lie \ \as  rc1)rcsei~ted by n guardiaii  :~ppoilltctl by the  
court, tha t  he  filed a11 nl isnw, :nid tha t  the  law n a s  duly ac in~i~~ie tc re t l .  
The t a s  against  t h e  lot ill c o i ~ t r o ~ e r s g  has not heen paid since 1924. W c  
l i a ~  c gi \  ell t h c  briefs and the argulncilt tllie collsidcration. autl n e  niu5t 
d c c l i ~ ~ c  to i~ltc,rferc n it11 tlic jutlgiuel~t i n  the nhsciici> of l~rcjnrllcinl 
error. Judgmeil t  

Alffirnled. 

31. 1'. HUBBAl11J A S H  COJIPASY, ISCOKPOHATED, r. TT. H. IIOI<SE, SOltTH 
CAHOLIKb BANK AXL) TRUST COMPANY, A ~ D  I'LASTI<I{S XA- 
TIOX.41, BAN< A S H  TRUST COMPAhT, T K U ~ ~ L E .  

(Filed 14 June, 1033.) 

C'IJIL ACTIOS, before Daniels,  J . ,  a t  S p r i i ~ g  T P ~ U I ,  l!):i:l, of SA\II. 
This controversy ilir.olws the pr ior i ty  of liens. The el idclice tclldetl 

to show tha t  on C February .  1930, tlie (lcfenrlant, Horiie. csccutctl anti 
t l e l i ~ r l d  to F. F. Fagnn,  trustee f o r  the Sort11 C'aroli in Enilk and  
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that lie raised an  objection to signing the I lubbard moltgage because the 
mortgage contained a clause warranting the property therein described 
"to be free and clear from all other liens and encumbrances." Defend- 
ant said:  '(I knew I had given this other paper, and knew IIarshbourn 
knew it,  and I called that  to his  attention. . . . 1 objected to the 
provision in the mortgagc, and after he told me that was perfectly all 
right, tlici~ I agreed to sign tlie paper as it was without t a k i ~ ~ g  out that 
provision. . . . I f  I liad struck this out, I would liavc wanted 
something else put in. I would ha re  ~vantcd the fact t l ~ a t  tlie bank had 
a prior lien. I would liave wanted something like tlia t put in. I told 
Marshbourn the bank had a prior lien. I wanted eit ier to strike the 
objectionable provision out of the paper or put an exceptio~i there. H e  
told me it was not i~eccssary to put any provisioll in this paper that was 
not tliere. . . . I told him it was subject to a first lien that had 
becn givcli the bank. I was doing that for my own protectiou. . . . 
Solnctinle in tlie fall in a conwrsatio~i wliicll I had with Marshbourn 
he told nlc tlic bank's paper llad i ~ o t  been recorded a1 d that  his com- 
pauy lincl a first lieli." The deed of trust of Fngan, s ccu~ ing  an intlehted- 
ness of $13.000, due tllc S o r t h  Carolina Bank and 'Crust Cornpany, 
through inatlvertcllce, n a s  filed for registration on 6 February, 1930. 
The plaintiff's mortgage, dated 17 April, 1030, was duly recorded and 
1woperIy indesed on or about 1 7  ilpril,  1930. Tlie plnintiff cor~tentletl 
that it liad n first lien upon the crops a d  persor~al pro ~ e r t y  of defentl- 
ant for the rcnson that its paper was properly recorded and indcsetl in 
LZ~)ril, 1930, nllereas the p a l m  of the Xortli Carolina 13ank and Trust 
Compnny, although executcd in February, 1930, and filed for registra- 
tion at that time, was not properly registered and ii &xed until 21 
K o ~ e m b e r ,  1030. It was alleged that it was understood and agreed 
that the plaintiff's mortgage should contail] a provision subort l i~~ating 
it to the otlicr mortgage or deed of trust of the bank, arid that such 
provision was omitted by the draftsman by mistake of parties. 

The  following issues were submitted to the jury:  
1. "Did plaintiff, in April, 1930, and in July, 1930, agree with de- 

fendant H o m e  to advance him fertilizers for the year 9 3 0  upon crop 
licns and cllattcl mortgages to be subject to ilefcntlant bank's prior lien 
of $15,000, as alleged in tlie answer?" 

2. ('Was a provision subjecting plaintiff's liens to the 1il.n of clefenda~lt 
bank omitted by the mutual  mistake of Horrie and the l~laintiff 's agent 
as to proper registration of the bank's paper, as alleged i n  the answer?" 

3. "Was a provision subjecting plaintiff's lien to the lic>n of defendant 
bank omitted by a mistake on the par t  of Horne, accompanied by frautlu- 
l e l~ t  conceal~nent on tlie part  of the plaintiff's agent, as alleged in the 
answer 1" 
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The jury answered the first issue "Yes," the second i swe  "Yes," and 
did not answer the third issue. 

From judgment upon the verdict decreeing that  the lien of the deed 
of trust to Fagan, trustee for the North Carolina Bank and Trust  Com- 
pany, was a prior lien to the instrument held by the plaintiff, plaintiff 
appealed. 

Cooley cf2 B o n e  a n d  J .  TI'. Grissom for 
D o n  Gilliam, G. X .  F o u n t a i n  a n d  Ba t t l e  Le. ll'inslou' for defendant .  

BTOGDES, J. This cause Tvas considered upon a former appeal, and 
the opinion of the Court is contained in 203 N. C., at page 205. Upon the 
former appeal the ln~v  of reformation and mutual mistnlie was fully tiis- 
cussed and applied to the facts then existing, antl a ne~v  trinl wns nnnrded 
because of error in the instructions given the jury. The jury found 
that the plaintiff and the defendant, ~ o r n e ,  made an agreement that the 
bank's lien securing an indebtedness of $15,000, should be a first licn - 
upon the property, antl that such agreement was omitted by thc mutual 
mistake of Horne and the plaintiff's agent, Xarshbourn. Hence it must 
be determined whether the-testimonv of the defendant constituted SUE- 
cient evidence of mutual mistake, to ~va r ran t  a submission of iswcs to 
the jury. The folloving facts must furnish the basis for a proprr 
solution, to wi t :  ( a )  Horne informed the president of plaintiff ant1 its 
agent, Marshbourn, at the time of the negotiation that he hnd givcli the 
bank a first lien on his crop and that plaintiff's paper nould therefore b~ 
a "second mortgage." (b )  When the paper was d r a n n  and presente I 
to Horne for signature he objected to the form of the instrument be- 
cause it failed to mention or refer to the f a c t  that the bank had a first 
lien upon the property. (c )  Thereupon p!aintiff's agent, Xarshhourn, 
assured Horne that the onlission of such a provision mnde uo difference 
for the reason that registration n-ould furnish the contemplated priority. 

Obriously both parties contemplated a t  the time, that the decd of 
trust given by  or& to the bank should constitute a first litn upon the 
property. Moreorer, the foregoing facts, together with all the surrountl- 
ing circumstances disclosed by the ericicnce, are sufficient to warrant 
submission of the issues to a jury. See B a d  7%. R d w i n e ,  171 S. C., 559, 
88 S. E., 878; S f o r y  c. Slade,  199 S. C., 596, 155 S. E., 2.iG. 

There are other exceptions in the record, but they are not ticrmed of 
sufficient importance to overthrow the judgment. 

Affirmed. 
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H1LI)I:IIlIXSD BIAC'HIXEIIT COJIP.iNT. ITCORPORATED. T. A. L. P O S T  .\SD 
IT. F. POST. T R ~ D I S G  UADEK T I I E  E'IRBI S ~ V E  OF POST AIAC'HISI.: 
( 'OJIPAST.  

(Filed 14 June,  1033.) 

1. W w l s  and Conveyances C f- 

\Th(,re a decd provides t ha t  i t  is subject to a ~ ~ r i t t c ~ n  lcase yreviouslg 
cwcutetl  by tlic grantor,  the  grantee takes the prcmiws subject to t l ~ e  
lcasc althiongh the l eaw is for  more than three  yenrs m d  is  not rccordecl, 
C. S.. 2300. 

2. Landlord and Tenant I3 b-Lcasr in this CRSe held to be for trrnl of 
four years which could not bc shortenrd a t  option of lessor. 
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contained antl tlie cspected performance of tlie same, sums of money to 
be paid, tlic use of certain properties, toolc, and  machinery hereinafter  
tlesignated, and other  valuable considerations, the  part ies  liereto fo r  
tlicmsell-es, their  successors, heirs and assigns, do mutual ly agree x i t h  
each other  as  follows: 

1. ( a )  P a r t i e s  of the first pa r t  agree to  buy cer tain propcrty, a list 
of v h i c l ~  is  11ereto attached, l i ~ a r k c d  Esl i ihi t  *\, and made  a 11art of this 
contract,  a t  the price stipulated thereon. 

(b)  P a r t i e s  of the first pa r t  agrce to  buy all the macliii~cry. tool<, 
ctc., marked Exhib i t  B, and  hewto  attached and  made  a pnrt  of this  
contract,  a t  t h e  price stipulated thereon, antl a t  the stipulated timc. 

2. T h e  partips of the first pa r t  agree to rent  the f o l l o ~ i n g  tlcscribc(l 
property, to  wit : 

Tllc buildings of tlie old Carol ina Xachii iery Company Biionn as  tlw 
Machine Shop,  t h  P a t t e r n  Shop  and the Foundry ,  togetlicr with all 
rcal  state upon nl i ich they a re  situate, iiiclutling sidetraclr. macl i i l~ery 
and tools, Exhihi t  B. excepting therefrom thc  lnntl rcferretl to ill parn- 

six hereafter .  T h e  rent  f o r  tlic aforesaid propcrty is to h: $100.00 
per mouth, payable i n  advance, to n.it : on the  25th (lay of cach a ~ l t l  
every wcceeding month.  

3. Par t ies  of the  first pa r t  agree to give a good and s ~ l f f i c i c ~ ~ t  bond 
ill the sum of $1,500 to insure the  re tu rn  of said property. pa t te r l~s ,  
nincliinery, tools, etc., as set fo r th  on the  i n ~ e n t o r y  rnaskctl Esliibits -1 
and I3 and  hereto attached and made a par t  of this agreemelit, in  a s  
good sliapc as same w r e  a t  the (late of these presents, o r d i l ~ a r y  wcar and 
tear  cscepted. 

4. T h a t  this contract of lease is to r u n  f o r  a t e rm of four  w a r s  f r o m  
tlnte of these presents, with tlie privilpge of t h e  p a r t y  of the first pa r t  
l ~ n e i ~ i l i g  said lease at  a monthly rental  to he agreed be twe~i i  tlic partic4 
licreto, and by writtcn notice to the p a r t y  of the second p a r t  011 or hcfore 
the first day  of Alpri l ,  1935. 
.i. Par t ies  of the first pa r t  agree to make  prompt  paymcnt of the 

rental  hereinbefore specificJ a t  tlie t ime and terms hereinheforc ywcifirtl, 
and  t h a t  if and  i n  the  w e n t  part ies  of the first pa r t  fa i l  to pny <aid rent 
as  hereinbefore set for th,  o r  upon s ixty days notice by ~ i t l i e r  par ty,  then 
ant1 i n  t h a t  el-ent parties of the first pa r t  agree to vacate said buildings 
a l ~ t l  yield possessiorl of said f i x t ~ ~ r c s ,  patterns, buildings l icrci i~ rented, 
and this contract of leas? &all become ~ o i d  and  of no effect and said 
parties of- the first pnrt  agree to  ~ a c a t e  slid deliver up posses~ion of said 
premises i n  as  good and ample manner  as same are, ordinary wear and 
teas excepted. 

6. T h a t  said property hereby leased does not include tha t  formerly 
Ict to the A4mericnn S c r a p  Mater ia l  Company,  and p a r t y  of the second 
par t  fu r ther  agrees not to  rent  the property rented to  tlie A1nierican 
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Scrap Xuterial Compa~ly to any competitor of said parties of the first 
part, junk and scrap companies excepted. 

I n  testimony whereof the parties hereunto have set their hands ant1 
seals tlie date and year first above written. 

W. F. Posi. (Seal.) 
A. 1;. Post (Seal.) 
C. E .  Kistler. (Seal.) 

Agent for W. C. Ervin." 

A l t  the date of the deed froni R. C. E r r i n  and wife to the plaintiff, 
to x i t :  1 5  September, 1932, the lease from W. C. Ervin  to the defend- 
ants was duly assigned and transferred by C. E. Kistler, ?gent for W. C. 
Ervin, to the plaintiff. The lease was thereafter, to wi t :  20 September, 
1932, duly recorded in Buncombe County. 

0 1 1  17  September, 1932, by letter addressed to them, the plaintiff 
gave noticr to the defendants that under and pursuant to the prol-isions 
of paragraph 5 of tlie Icase, plaintiff would on 19 Xcvember, 1932, 
demand p o s s e ~ s i o ~ ~  of the property described in the lease. The  defend- 
ants promptly advised plaintiff that  they ~vould decline to surrender 
possessioi~ of the property on 19 November, 1932. 

&it  the date of the commeucement of this action, to wi t :  24 Koveinber, 
1932, the defclldants had paid or tendered to the plaintifl' all sums due 
as rent for the property described in the lease, and had fully performed 
d l  the covc~lants and agreements undertaken hy theni as lessees of said 
property. 

The court was of opinion that  plaintiff was not entitled to recover of 
the d e f ~ n d a ~ ~ t s  poss~ssion of the property described in the lease, and on 
~ n o t i o ~ i  of the defendants a t  the close of all the evidence, dismissed the 
action by judgment as of uonsuit. From this judgment, plaintiff ap- 
l~ealcd to t h t  Supreme Court. 

Sanford IT'. Brown and J .  11'. Uaynes  for plaint i f .  
Harkins, T a n  llrink7e d IT'alton and C'harles G. B z d  fnr defendant. 

Cosson,  J. Under and by virtue of its deed from W. (2 .  Ervin  and 
wife dated 15 September, 1932, the plaintiff is I I O W  the owner of the 
parccl of land and of the buildings described in i ts  complaint, subject, 
liow\.cvrr, to the rights of the defeiidaiits under and by virtu,? of the lease 
to them esccutcd by C. E .  Kistler, agent for W. C. Ervin, snd dated 15 
July,  1931. The fact that the lease, although for a term of more than 
three years, was not recordcd a t  the date of the deed to the plaintiff 
(C. S., 3309) is immaterial. The  land and the buildings described in the 
deed were conveyed to the plaintiff subject to the lease, w11 ch was duly 
assigried to the plaintiff contemporaneously with the execution of the 
deed to the plaintiff. See Hardy v. Fryer, 194 N .  C., 42C, 139 S. E., 



X. C'.] SPRISG TERN, 1933. i 4 7  

833, and  cases cited i n  t h e  opinion i n  tha t  case. T h e  plaintiff c o n c e d ~ s  
tha t  it  owns the  property conveyed to i t  by i ts  deed f r o m  JV. C. El-r i l l  
mld wife, subject to the r ights  of the defendants under  this lease. L i t  
least, t h e  plaintiff does not contend to the contrary on this  appeal.  

T h e  plaintiff contends, liowewr, t h a t  l i a r ing  given sixty days notice 
to the defmdants  i n  accordance with the  provisions of paragraph  3 of 
the  lease, tha t  it  would demand possessioii of the property described ill 
the Icasc on 1 5  Soyember ,  1932, it  was entitled to  such possession on 
that  date, notwithstanding the  payment  by the defendants of all  surns 
due as  rent  under  tlie lease, and  r io twi ths ta~~ding  fu l l  perforinnnce by 
the defendants of all  the covenants and  agreements  undertake^^ by them 
as lessees. T h e  language of paragraph  5 construed i n  connection 11-ith 
the language of the entire lease (Benfon 1'. Lumber Co., 195 S. C., 363, 
142 S. E., 229) does not sustain this  contention. I t  is espressly pro- 
d e d  in paragraph  4 that  the  lease should r u n  for  four  years from 
i ts  date. There  is 110 proris ion i n  this  paragraph  by n-liich thc tern] 
might  be shortened a t  the option of the  lessor, a s  x a s  the case in  Il'esaa 
C'o. c. Fuel Co., 199 S. C., 492, 134  S. E., 829. It v-as n l a n i f ~ s t l y  the  
intention of the part ies  to the leasc tha t  the t e r m  should be four  years, 
and tliat the  lessees should h a r e  the r ight  to hold the property described 
i n  the  lease fo r  the fu l l  term, prorided they pa id  the rent  as stipulated 
i n  the lease. I f  they failed to p a y  the rent  montlily a s  stipulated i n  tlie 
lensc, and  the lessor demanded possession of the  property,  af ter  having 
given sixty days notice of such demand, then and  i n  tliat event the  
lessecs agreed to vacate the  buildings and yield possession of the property 
to the lessor. I n  support of this  construction see Trust Co, v. D u f y ,  
153 S. C., 62, 68 S. E., 915, and Robertson 1.. Robcrfson, 190 S. C., 558,  
130 S. E . ,  166. 

There  was n o  error  i n  the judgment dismissing the  action as  of non- 
suit,  and  discharging the  receiver, who had been appointed by the court 
dur ing  the pendency of the  action. T h e  judgment is  

Affirmed. 

JOHN D. HAGER v. GROVER WHITEXER, ADXIINSTRATOR OF THE ESTATE 
OF JAS. L. HAGER. 

(Filed 14 June, 1933.) 

1. Wills B bEvide1lce  held sufficient to show a contract t o  devise. 
Evidence tending to show that deceased was a bachelor and an old 

man and induced plaintiff to sell his lands nnd buy other lands as  tenant 
in common with deceased, that plaintiff moved his family to the lands 
thus bought and lived with deceased as  a member of the family, worked 
the lands and supported and took care of deceased in his old age, with 
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tcatimnny of declarations by t h ~  deceased tending to show that deceased 
liad ncrced to devise and bequeath plaintiff all his ~)rop?rty in considera- 
tion of plaintiff's performance of his agreement, is hc ld  lo show a definite 
coontract by deceased to devise his property to plaintiff, and upon the 
(lent11 of tlie deceased intestate, is sufficient to be submit ed to the jury in 
plaintilYs action against clecenscd's administrator fo breach of the 
contract. 

2. Evidence H c-Testimony by pwties  not  interested i n  event as t o  
declarations of deceased against interest held conipetent. 

In an action against the administrator of a deceased ,~erson to recover 
for breach of the decehsed's contract to devise, testimmy of witnesses 
not intrrested in the event as  to declarations made by the deceased 
against his interest v a s  l~roperlg admitted, and testimor~y of defendant's 
\\itnesses as  to decliirntions of the deceased not made in the presence 
of plaintiff nnd not ngainst the tlecc'ased's interest n as I roperly excluded 
as  hearsay. C. S., 1795. 

3. li'muds, Statute  of, 13 n-Statute of frauds is not applicable t o  action 
t o  recover fo r  breach of contract t o  devise. 

In  this action for breach of a contract to devise there v a s  eviclence 
tencling to show that defendant's intestate induced pla ntiff to support 
and take rille of hill1 for tlie remainder of liis life under a contract to 
d e ~ i s e  his lailcls to l)laintiff, and that plaintiff fully performed 111s con- 
t i ac t :  I l c l d ,  the defendant will not be nllo\ved to set up  the statute 
of fiaudr as a bilr to the action, tlie plaintiff having l.entleret1 services in 
ieliance on the intestate's promise and it  being inequ table to permit 
defendant to take advantage of' the bad faith of liis intectate. 

4. Wills B c-Measnw of damages for  breach of contract to  convey. 
In an nction against the administrator of n cleceasecl for breach of the 

intestate's contract to devise and bequeath all of his property to plaintiff, 
the measure of damages is tlie fair market value of the ~ntestate's prop- 
erty a t  the time of his death. 

T PEAL by defendaut f r o m  C'owper, Special  Judge, and  a jury, I f  
December, 1832. F r o m  XECKLESCL-KG. SO error .  

Tlie plaintiff's complaint,  i n  par t ,  is as  follows: 
"That  J a m e s  L. Hager ,  of la te  a citizen a i d  resident of Mecklenburg 

Coui~ ty ,  S o r t l i  Carolilia, diet1 illtestate 011 or about 63 August,  1930. 
T h a t  Grover Wl i i t e~ le r  has  duly qualified :211d is now actiilg as atl- 
minis trator  of tlie estate of said J a m e s  L. I Iager .  

T h a t  pr ior  to 23 December, 1028, the plaintiff lived with h i s  wife 
and  chi l t i re~l  011 a fa rm,  i n  Lenlley T o w ~ s l l i p ,  3Leckleitburg Coulity, 
Xort l i  Carolina, which v a s  tllcll the property of tlie ph in t i f f .  

T l ~ t  pr ior  to said date, said J a m e s  L. H a g e r  lived a t  his  ovm rcsi- 
dence wliich was theil located ill or near  the  town of Cowelius ,  N o r t h  
Caroliila. 

T h a t  on or about 20 December, 1928, said J a m e s  L. H a g e r  urged a i d  
solicited the  plaintiff to dispose of his  property and o assist said 
J a m e s  L. H a g e r  in purchasing another  t ract  of land near Corrielius, 
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X. C., aq tellant in common with said Jaiues L. Hager, and to move 
with liis family into a certain l l o u ~ e  on said other tract of land and to 
live there nit11 said James L. Hagr r  during the life of said James L. 
IIager, said James L. Hager offering and proposing to compensate 
plaiiitifl tliertfor by ca~iccling a certain note for $800.00, which had 
previously been esecuted by plaintiff to said James L. Hager, and by 
c~secuting and having a will clevisi~ig all of the property of said James 
I,. Hager to plaintiff. 

That  in conscquei~ce of said solicitation upon tlie part of said James 
L. Hager, plaintiff accepted the proposal of said James L. Hager and, 
thtreupon, plaintiff and said James L. Hager entered into a contract 
containi~ig tlie following provisions: ( a )  That  plaintiff should inime- 
tliately sell and dispose of his own farm, in Lemley Township, Xecklen- 
burg C'oui~ty, Sor t l i  Carolilia, colisisting of approximately 66!5 acres, 
TI it11 valuable building thereon; ( b )  that the plaintiff and said James L. 
IIager should purchase, as tenants in common, another tract of land 
in or near C'ornclius, N. C., contaiiiing about 25 acres, the plaintiff to 
pay one-half of the purchase price therefor; (c)  that plaintiff and his 
~ v i f e  a i d  cllildren and said Janies L. Hager bhould move into a certain 
house located 011 said 25-acre t rac t ;  ( d )  that said Jamcs L. Hager 
should l i ~  c ni t l i  plaiutiff aiid plaintiff's family for the rest of his life; 
that  plaintiff should culti\ate said 25-acre tract of lalid and c e r t a i ~ ~  
other farm lantls owned by said James L. Hager ;  and that  plaintiff 
should help take care of said James L. Hager during the life of said 
Jniiles L. Hager. (e) Tliat said James L. Hager should cancel a certain 
note, for $800.00 ~vhicli had previously been executed by plaintiff to said 
James L. Hager. ( f )  Tliat said James L. Hager sliould and would 
give, bequcatli a i ~ d  devise to tlie plaiiitiff, by will, all property owned 
by said Jaiiies L. Hager." 

The plaii~tiff further alleges, s e t t h g  forth same in detail, that  he 
complied ill all respects with his part  of the contract, a i d  that  the 
"said James L. Nagcr failed to execute any will and died intestate," 
thus hrencllilig his coutract. "Wherefore the plaintiff prays:  (1) That  
the defendant be ordered and required to cancel said $800.00 note, and 
surre11tlc.r same to the plaintiff; and, ( 2 )  that  tlie plai~ltiff have and 
rccorer of tlie defeiidailt the sum of $12,800 damages for tlie breach of 
said coi~tract, and tlie costs of the action." 

The defe~ida~i t  denied the material allegations of the complaint and 
set up  cou~iterclaii~i, and pleaded the statute of frauds, C. S., 987, 958. 

The issues submitted to the jury and their answers thereto, were as 
follows : 

"1. Did the plaintiff, John D. Hager and Jas .  L. Hager, during the 
lifetimc of the said Jas .  L. Hager, enter into a contract as alleged in 
the coniplaint 2 Answer : Yes. 
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2. I f  so, did the plaintiff, John D. Hager, on his part, comply with 
all of his obligations under said contract ? Li~isx-er : Yes, 

3. Did the said James L. Hager breach said contract as alleged in  
thc complaint ? Answer : Yes. 

4. What  amount, if any, is plaintiff entitled to  ret70rcr ? -Ins\\ er : 
$8,500 (eight tliousa~id and five hundred dollars)." 

The  court below rendered judgment oil the verdict. There werc cer- 
tain stipulations between the parties i n  reference to  the $800.00 note, 
and the judgment conformed to same. The defedar i t  made numerous 
rxccptions and assignnwnts of error and appealed to the Supreme Court. 
The material ones and necessary facts will be eolisideretl in the opinion. 

Guy I'. Carsu9cll and Joe It7. Ervin for plaintif f .  
I i ~ m p  Bn f t l e  S i x o n ,  H.  A. Jonas ,  Hirc~nz Il'h i f  ear " P ,  ,J. l Ja i~renc i1  

Jones  and  Geo. 11'. 1T7~lson for d ~ f e n d a ~ z f .  

~ ' L A R I ~ ~ O X ,  J. We think that  plaintiff's evidence was sufficient to 
sustain the allegations in the pleadings. D e f e ~ ~ d a ~ i t ' s  intctstate, Janics L. 
Hager,  n a s  a bachelor and all old man when he died. The testimony 
of J. B. Readling was to the effect that the relationship b e t ~ ~ e c ~ i  plain- 
tiff, Jas .  L. Hager  and John I). Hager ' W a s  like unto parent and child." 
F. C. Slierrill testified, in part  as to statemtmts made by Jas .  L. Hager 
i n  reference to John  D. Hager :  "He has agreed to l i ~ e  with me and 
take care of me and I am to g i ~ e  him what property I hare got." Bob 
AIllcy testified, in p a r t :  "I am getting old arid feeble ~ i i d  i ~ o t  able to 
~ ~ o r k .  I am going to give him what I hare  out there to keep me." Joe 
Graham testified, i n  par t :  "That they went i n  halves cii the Washam 
place and that  he ~ ~ a i i t e d  Johnsie to l ire with him . . . said that  
lie was going to give him tlie property that he had left to take care 
of liini and wait on him." Anne Bell Hager testified, i n  p a r t :  "We 
were discussing a neighbor who died and left his property without a 
will. W e  were discussing that  on the porch with one c f  the neighbor 
bogs, and after Uncle J i m  and I went back in  the house Uncle J i m  
matie tlie remark:  'What a pity this man didn't leavt. a will'; that  
that  was one thing that he intended to do, and that  he intended to will 
it to Johnnie, because he had agreed to, because Johnnie had helped 
take care of him and would take care of him the rest of his life. . . . 
H e  \+as just one of the family and very near and dear to all of us." 

There was other eridenee to like effect and eorroboratire. We think 
there is sufficient definite and certain eridencc to show :I contract. 

At the close of plaintiff's evidence and a t  the close of all the evidence, 
the defendant made motions for judgment as in case of nonsuit. C. S., 
567. The  court below overruled these motiom and in this we can sce no 
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error .  T h e  plaintiff relied on the contract as  set fo r th  i n  h i s  complairlt, 
aild the evidence n a s  sufficient to sustain the contract,  and  the ju ry  so 
found. 

111 X i i l c ~  I.. L a s h ,  85 X. C., a t  p. 34, the  pr inciple  is  thus  stated : 
"The authori t ies  cited i n  the  argument  fo r  the plaintiff seem to estab- 
lish t h e  proposition tha t  where persorlal swl ices  a r e  performed by onc 
person for  another  dur ing  l i fe  under  a contract o r  mutua l  uuderstand- 
ing, fa i r ly  to be inferred f r o m  their  conduct and  declarations and  the 
at tending circumqtances, tha t  compensation therefor is to he provided ill 
t h r  mill of the par ty  r e w i ~ i r i g  the  benefit of them, and t h e  la t ter  dips 
intestate  o r  fal ls  to  nlalce such provision, the suhsisting contract is the11 
I)roken, and not o i ~ l y  will the action then lie fo r  the  recovery of their 
reasonable ~ a l u c  freed f rom the  operatio11 of tlic statute, but it  could 
not bc niaintninccl before. I t  is equally plain t h a t  if the services werc 
gixen ill tllr n i c r ~  cspec ta t io~ l  of n lt>g:icy, ~ ~ i t h o u t  a coiltract express 
o r  implied, :IIJ(I i n  reliance upon tlic grat i tude and  generosity of the 
tlcccas~tl,  the action callnot be sustainetl." 

I n  l l r o u ~ r ~  r .  l l ' t l lrams,  196 N. C., 247, a t  1). 230, we said : "There is 
ilothing to iirtlicatc, i n  the espressions made by defcndant 's testator,  
ally crrtaiir or clefiilite p r o i ~ i s c  o r  contract,  either esprcss or irnplicd, 
to  nlakc a t e s t a n l e ~ ~ t a r y  p r o v ~ s i o n  ill his  nil1 ill favor  of plaintiff. T h e  
cxprcsioolli n c r c  llot c l e u  made to  plaintiff, but to otlicrs. I t  was all 
n p p r t c i a t i o ~ l  and  intention, hut ]lot all obligation." 

I n  the p rese i~ t  case, the  evldencc n.ai sufficicnt, both direct and cir- 
cuinstai~t ial ,  to i ~ i d i r a t e  tha t  it  % a s  a n  obligation m t l  a contract.  Plaill-  
tiff relicd on the cxpress and  ~ n ~ p l ~ e t l  a g r e r m e ~ ~ t  and  ar ted 1111dw it,  
\\liich defe~itiallt's intestate brt~ached, to 111s damage. The plal i~t i f l ,  
uilder the s tatutr ,  C'. S., K g > ,  could not,  and did not, testify. 

I n  l?tslrrcct,tc ( 'o .  1 ' .  R. R., l9,5 S. C., G93, at  p. ti9,5-6, x e  f ind:  "One 
of the lcatli~rg c2ascxq i u  this  Stat(, ,  cliscnssing dcrlnrations against ill- 
tcrrst,  is A \ ' ~ n i f h  1 .  JJoore', 142 X. C., 277. 111 that  case l l 'u lher ,  J . ,  
n r i t i u g  for  tllc ( 'ourt,  sa id :  ' I k l a r a t i o n s  of a pcmoil, nhet l ier  verbal 
or wr i t t e l~ .  a. to facts relevai~t  to the iiiatter of i q u i r y ,  a re  adrnissiblc 
in evidence, even a s  betneen th i rd  parties, nl icrc  it appears :  ( 1 )  T h a t  
the tlerlar:~irr is dcntl. (2) T h n t  the tlcclaratio~r was against his pecuniary 
or  proprietary i i~tcrest .  ( 3 )  T h a t  llc had  co~lipetent  knowle(lge of tlic 
fact  tleclarcd. ( 4 )  T h a t  he  l m l  no probable nloti\.e to fa l s i f j  the fact 
tleclarctl.' Roc. 1 . .  J o 1 ~ 7 m p n ,  173 x. C., 261; ( ' c r r ~  L'. B ~ z z e l l ,  I 9 2  
S. C'., 212." 

W e  thiiik t 1 1 ~  c ~ i d e l i c e  of tlic ~ i t i l c s s e s  a b o ~ e  melltio~ied, and as  to 
!!hat they trytified, compete~i t .  T h e  tcstirnoiry of ccr tain witilesses a s  to  
tleclarations of tl(~feirda~lts '  iutcstate 11ot ~ n a t l e  i n  the presellcc o r  11car- 
ing of pl ; i int~ff .  1Ler.c 11cmwty and  ~nconlpe te r~ t ,  a11d \v(lre properly ex- 
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cluded by the  court below. Chandler I > .  Xarshal l ,  189 N. C., 301; 
Carpenter v. Power  Co., 191 N. C., 130. 'The statute ?f frauds set up  
by defendant is  not applicable to the facts in this case. 

I n  Redmon 21. Roberts, 198 X. C., 161, a t  p. 164-5, speaking to the 
subject, it  is writ ten:  "This Court and the courts generslly have upheld 
and enforced oral contracts to devise or convey land in co~lsideration of 
services rendered . . . (citing authorities). The  thlwry upon which 
the reason i s  based, is that  the party breaching the contract has receiretl 
the benefit thereof, and that it would be an act of bad faitli to plead 
the sfatute of frauds as a bar to recorery. This pril~ciple naq declared 
in Deal 2%. Wilson ,  supra (178 S. C., 600), as fo l low:  'We there said 
that where the defendant has promised, in couGtleration of C P ~ T  ices to be 
rendered, that  lie will transfer to the plaintiff certain property. which 
he a f t e r ~ ~ a r d s  refuses to do, and, instead of fulfilling liiq contract. sets 
up  the statute of frauds as a bar to any recovery on the same, he acts in 
bad faith, and his conduct haring deceived the plaintif?, vho,  relying 
upon the assurnnce that the contract would f a i t h f u l l  be lwrformed, 
had been induced to part x i t h  his money o~ to rrndcr xm-ices of T alue 
to the defendant, the latter may recorer compel~sation fo . the lo\s lie has 
sustained.' " 

We think the charge on the measure of damages, aq f ollon Q, rorrect : 
"The measure of damages, for breach of contract like t  is to t l e~ iw ,  i.; 
the ralue of the property agreed to bc de\isctl and this n-onltl be a.: 
of the date of tlie deatli of James L. Hager, in this case. . . . XOM, 
gentlemen of the jury, vhcn  the law lays do~v11 as measure of tiamage\, 
in such a caw, the ralue of tlir property agreed to be d e ~ i w t l ,  as of the 
date of the death of James L. Hager-b> the nortl value' the I a n  
means what is called the 'market value' or the fair. opeu market value 
of the date of the death of deceased-James L. Hagei-in thi. case, 
and the fair ,  open, market T alue of any pircc. of prop lrty i;: xlmt it 
will bring upon the open marl<et for c a ~ h  paid to ollr nho i; not re- 
quired to sell, or there is no p:lrticdar reasoil n l ~ t w  lie !(+ire. or fcclq 
he should sell that particular piece of property, and purrhased by one 
who is willing to purchase, but lias no particular wasoll ~ r l i y  it i \  ~ ~ ~ c e s -  
sary for him to ha re  that particular piece of property." 

"The measure of damages for the breach of contrnct to dcriae i s  the 
value of tlie property agreed to br de~iscd." Bowlrttg 1.. Bclt~lrng, ; I d m ~ . ,  
300 S. W., 876 (Ky.)  ; Redmon 1 % .  Rober f s ,  supra.  The a ~ n o u l ~ t  untler 
conflicting el idence in this case n a s  for the jury to tletrrrnilie. 

The  plaintiff did not rely on p a n f u m  m c r u i t ,  but liic contract nit11 
defendant's intestate. There was sufficient competeut eritleuce as to the 
contract and the jury found uncler proper in~t ruct ions  there n a s  a poll- 
tract. The  ~xceptions and aqsigmnents of error by clcf(wda~~t ns to  
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admissions and  exclusion of eridence cannot be sustained. T h e  court 
below placed the burden of proof properly. W h a t  was a contract was 
defined i n  conformity with vdl-set t led law of this  jurisdiction. T h e  
contentions of the part ies  and the  charge was f a i r  and just to the  liti- 
gants. I t  appears  tha t  the  mater ial  contentions of defendant h a ~ e  been 
heretofore passed upon by this Court .  W e  can see no prejudicial or 
reversible error .  

xo error. 

STATE v. JACK H. . lMMOXS ASD J I A R I O S  (ALIAS ARTHUR) AMJIOSS.  

(Filed 14 June, 1933.) 

1. Criminal Law I j-On motion t o  nonsuit a l l  the  evidence will be con- 
sidered i n  l ight  most favorable t o  State. 

Upon n motion as of nonsuit in a crimianl action, made a t  the close 
of the State's evidence and renewed a t  the close of all the evidence, all 
the eridence, whether offered by the State or elicited from def'endant's 
\\itnesses, nill  he considered in the light most favorable to the State, 
and it is entitled to every reasonable intendment thereon and every 
ieawnable inference therefrom, ant1 only evidence favorable to the State 
nill  be considered, the weight and credibility of the evidence being for 
the jury. 

2. Mayhem B c-Evidence of defendant's guilt of malicious castration 
held sufficient t o  be submitted to  t h e  jury. 

The direct evidence of the guilt of one of the defendants ill this prosecu- 
tion for malicious castration under the provisions of C. S.. 4210, and the 
circumstantial evidence as  to the other's participation and guilt is held 
sufficient to overrule their motions a s  of nonsuit. 

3. Criminal Law L e- 
The granting ill the presence of the jury of the solicitor's motion to 

m l .  p r o s .  with leave as to some of several defendants will not be held 
prejudicial to the remaining defendants upon their appeal from a con- 
victinli, there being no objection by the defendants against nhom the case 
was 1101. p).09Md with leave. 

4. Criminal Law I g- 
The failure of the trial court to define the meaning of the term "reason- 

able doubt" in his charge to the jury in a criminal action is not rerersible 
error ill the absence of a prayer for special instructions. 

5. Criminal Law L e-Exclusion of testimony i n  this  case held not  
prejudicial. 

Where in a prosecution for malicious castration defendant's physician. 
offered as a witness, has been allowed to testify as  to defendant's weak 
physical condition, the exclusion of his testimony as  to the diseases with 
which defendant was suffering will not be held prejudicial although 
defendant had testified as  to them, the defendant when he became a wit- 
ness being as  other ~vitnesses and subject to the same rules. 
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,\PPEAL by defendants from X c E l r o y ,  J., at Sovemher Term, 1932, 
of B r s c o n l ~ ~ .  S o  error. 

The  defendants, Jack  H. Ammons, Marion (alias Ar thur)  Xmmons, 
Walter Yarborough, Sam Todd and 11. D. Cordell, we-e indicted in a 
bill of indic t~ne~i t  contailling three counts: (1)  charging the defendants 
with castrating the prosecutilig witriess Johnnie H a r t  (2 )  secret as- 
sault ;  (3) felonious assault. ,I mistrial was ordered by the court as to 
the dcfei~dants Tarborougli, Todd ant1 Cordell, and tlw solicitor as to 
t l ie~n took a nol.  pros. with leave. The  defendants Amrno~is were con- 
victed under the first count in tlic bill of indictment a l ~ d  sentenced by 
the court below. 

John~ i i e  Har t ,  a witness for the State, tc>stified to the effect that he 
was 26 years old, liretl ill Biltmore, I\'. C., ant1 was ma i~ ie t l .  0 1 1  MOII- 
day, 7 Sovember, 1032, 20 n i i ~ ~ u t c s  to 12 o'clock he was castrated. "I 
left ant1 went toward niy honlr, walked up the paved r o d  to the elid of 
n ~varehouse on a side track. I them went to the moods to get me a load 
of fire wood. . . . Ill two or three minutes I was grabbed. JacZ 
.1rnmo11s was on the  side o f  the  path nlonq which I was walli.ing i n  f k c  
u ~ ~ o t l s ,  he grabbed ?ne by the l e f t  wris t .  Somebody  h i t  me o n  f h c  hecrrl. 
I don't kliow what Jack  Aninlons had in his hands, i t  loo/-ctl liXa a kn( f (1 .  
,Is he grabbcd nip I was hit in the head. I c30uld not see who hit me. 1: 
didn't turn around. They threw something over my  head that  I couldn't 
see through. I fell to the ground, and aftcr I fell son~ebotly tore my 
shirt off and crammed it in my mouth. I could not holler. 'They were 
laying on me, kinder, and had my legs tied. They started to work 011 

me. Started to work in my legs. I felt f k c  k n i f e  s tr ike  m e ,  l t  s f ~ u t k  
7ne o n  my p i r a t e  parts. This  lasted just two or three n~iliutes. They 
then got off of me and left." 

Guy Roberts, a deputy sheriff, witness for the Statc, tmtified i11 part : 
'lL1 call came into the sheriff's office about 12 :30 o'clock Monday, 7 
Xovember, and in response to this call I went to Taylor's house out ill 
the Oakley section. I must haye got there by 1 o'clock, p.m. I fount1 
.Johnnie l l a r f  in  tr chair  in a bloody condition. I found tne overalls that 
lie lint1 chai~getl from in a very bloody conditioi~. I t l~ell  brought Jollnnic 
H a r t  to the hospital, in a car and a f t w  I brought hinl t h e  1 M - ~ I I ~  

back out to Taylor's. I talked to John l~ ic  H a r t  sorne, but lie seernetl 
to be suffming so that I didn't talk to him much. He wc.llt u~lconsrious 
in the car. I w e n t  lmck o u f  f o  T a y l o ~ ' s  hoz~sc ,  a n d  uscrif f o  t h c  ~,%oot/s 
where I u n d e r s f a n d  th i s  11appen~tl .  I found the  f e s t i o e  lyitzg i i ~  f h c  
~c~ootis,  and  also found blood o n  t h e  leaves. It looked l ike  there  ltutl b r o ~  
n struggle there.  Tlie solicitor: Mr. Roberts, I hand you this I~alidlrcr- 
chief and ask you to state what it is, and ~ l i e r c  you foul d i t ?  ,\lls\vcr : 
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I found this in the woods. . . . Johnnie said he went through the 
noods to  pick u p  some wood to carry home and that Jack  Ammons was 
alo11g the trail and he reached out and grabbed him by the left nr i s t  
and he seen a knife i11 his hand. Jack  jerked him down and about that 
time sornebody struck him in the back of the head and threw soniethii~g 
over his face and crammed something in his mouth. Tlieii he said these 
11 as olie on each side laying across him holding him clown and somcbody 
held his legs. . . . I arrested the defe~idant, Jack  Ilmlnoris. I took 
a knife from him. Q. What  did Arthur or Marion ,lmlnons say about 
being with Jack on the day of the cutting? Answer: IIe  suid he tamp 
to Juch ' s  hou.se tha t  morning about 'i o'clock and he had been with Juck 
until they  came t o  Jack's house af ter  this  happened over there, and 
Jack welit back, borrowed a shot gun and went back there. When I 
arrested Narion Amnions a t  Jack  Ammons' house lie said that his 
brother brought him to Jack -1nimons' house about 7 o'clock from 
Woodfin. H e  is an escaped prisoner and he said lie untler~tood the law 
was looking for him in Woodfin and he decided it was safer there and 
he had been with Jack eyer since. . . . The handkerchief that I 
identified was not found a t  the scene of the cutting, but was found ill 
tlie woods a distance of about one hundred and fifty (150) yards an ay." 

The State thcn offered in evidence the halidkerchief identified by the 
witness Roberts, a d  u l ~ i t h  contained flze initial "A" i n  f h e  corner, and 
which xas dirty, but colitained no blood. The State then offered in 
cridence f r o  knives  iden t~ j ied  by the  witness Roberts as being taken front 
the person of ihe defendant, Jack A m n ~ o n s ,  at the t ime  of his arrevt, on(' 
of z~~hzclz contained a dark s tain on the blade. 

Zetta Y a e  Jones, a witness for the State, testified in pa r t :  "I know 
\\here tlie woods are that it is  said that this cutting took place. I know 
the time that they say the cutting took place. I was at home at  that 
time. I know Jack -lrnmons. I saw him that  day. Saw him come 
down the railroad. A'onzeone tha t  looked like J farzon  A m m o n s  ~ p o i n t l n g  
h i m  out zn f k e  court room)  w a s  walking zczflz him. T h e y  tcere tcalking 
p e t t y  fast. T h e  m a n  zcitlz Jack A m m o m  had on u ~ T O I L Y L  suit. I t  wus 
befzcecn 12 and one o'clock p.m. flzat I S U E  them." 

Ernest Pack, a witness for tlie S ta te  testifid, in pa r t :  "I saw him 
go u p  :r bank to leaye, going towards the railroad there n-here he used 
to l i ~  e. I kno\\ where the old 'Cheesborough Spring' is, it is 2111 Z Y L  the 
woods i n  the direction fotc.urcls where Johnnie got cut.  I know Jack 
,\mmons, and ha1 e known him for sometime. I saw Jack A n l n ~ o n s  f h d  
d a y  and J fur ion  d m m o n s  that  m a n  ( p o l n f i n g  to ililarion ,liunlurls i r r  

the  cull,+ z c ~ s  with h i m .  I W R S  walking along tlie railroad track, 
alld 1 salv comiug up a path. I t  l ~ u s  about 12.30. They came U ~ I  
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oil the riglit-hand side of the railroad track in the direction 1 was 
going. . . . Jack Ammons asked me if I knew anything about nlieu 
a freight train would run, and I told him not until late]' 0x1 in the elen- 
ing about 4 o'clock. . . . When I san Jack A m m m s  arid Xarion 
h n m o n s  they were coming down a path which is  on the right-hand 
side of the railroad going east. This path runs from up near Jack  
A h m o i i s '  house." 

Thurrnai~  DeWesse, a deputy sheriff, witness for the State, testified in 
p w t :  "I nellt to the place where they said J o l ~ i i ~ i i t  H a r t  got cut. 
. . . in~estigatecl thc place arid noticed that there 1i:td bem a scuffle 
there." 

The defe~idalits denied their guilt, arid set up  an alibi. Both went 011 

the stand as ~ i t i iesses .  Arthur L h m o l ~ s ,  one of the defeilda~its, testified, 
in part, 011 cros~exarnination:  ' That  knife there, that was taXcn o# of 
Jack  Almmons, 1s otlc that 1 gave him. I got it from a fellow in Dallas, 
Texas, swapped him a pair  of pants for i t .  Yes, I have been pretty 
much all over the country. I just set around with Jack l l n ~ i n o ~ ~ s  a t  his 
house that clay a i d  talked. Yes, he knew I was escaped from the chain- 
gang. S o ,  I didn't hi t  Johimie H a r t  i n  the head x i th  anything, and 
tlitlli't help Jack A \ ~ n m o i ~ s  cut him. I k n o ~  ihat  Jach  aotz'f l r l  these 
~i'oods ocer fhcm, because I tras 1 ~ 1 t h  him all fhat day." 

Defendants made ilunlerous exceptions a i d  assignn~eiits of error aiitl 
appealed to tlie Supreme Court. The necessary facts and e scep t lo~~r  arid 
a~sigiirncllts of error will be considered in the opi~iion. 

d t for tze~j -~+etze~~al  Brummitt  and Assistat~i dfforncy-Grizrrul S'euzc~cll 
fo r  the State. 

Edward If. J lcJ lahan for  defettdanfs. 

C 'LIRK~OX, J. Tlle defenda~~ts .  ill the court below, n i d e  motions to 
dismiss the action or for judgment as of nonsuit, at the close of the 
State's e~ idcnce  and a t  the close of all the el idcnce. ('. S., 4643. Tlie 
court below overruled these motions, and in this we can we no crror. 

'(On nmtiou to dismiss or judgnicrit of nonsuit, thc, e\ idence is to he 
t a k c ~ ~  in tlie light most favorable to tlie Stat?, a i ~ d  it is e~ititlcd to the 
benefit of c v c ~ y  reaso~lable inteiiclmciit up011 tlie evitlc~lce a i~t l  every 
r ~ u i o n a b l ~ ~  inferwee to he drawn tliercfrom. '-111 tsceptioli to a inotio~l 
to tlisriliss ill a criminal nctioli taken after the close of the State's cr i-  
dcnce, and rtilenctl by tlefcndalit aftcr the i i ~ t r o d u c t i c ~ ~  of his on11 
evitleiice does not confine the appeal to the State's el idenc c alone, ant1 a 
conr.ictioli nil1 be sustaiiicd under the seconcl esceptiol~ if tllcre is any 
c~ itlmce 011 the nliole record of the tlcfentlailt's guilt.' Y 1. Enrp .  106  
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S. C., 164, 166. See 5'. v. Curlson, 171 N. C., 818; S. u. Sigmon, 190 
N. C., 684. The evidence favorable alone to the State is considered- 
defendant's evidence is discarded. S .  c. Ctley,  126 N. C., 997. The 
conipetencg, admissibility, the weight, effect and credibility is for the 
jury. 8. c. L7tley, supra; S .  c. Blackwelder, 182 3. C., 899." S. v. 
Lawrence, 196 S. C., 562, 564. 

The first count in the bill charges a violation of C. S., 4210, which 
is as follolvs: "If any person, of malice aforethought, shall unlawfully 
castrate any other person, or cut off, maim or disfigure any of the privy 
members of ally person, with intent to murder, maim, disfigure, disable, 
or render impotent such person, the person so offending shall suffer im- 
prisonnlent in the State's prison for not less than five nor more than 
sixty years.)' 

As to defendant Jack  H. Ammons, the evidence of the prosecuting 
witness, Johnnie Har t ,  is direct that  there were two and that he was 
one of them that  perpetrated the crime. 

As to the defendant Marion (alias Arthur)  Ammo~is, he admitted 
that he "came to Jack ,lmmons7 house that morning about 7:00 o'clock 
aiid he had been with Jack until they came to Jack's house after this 
happened o ~ e r  there." The evidence was also to the effect that  Jack  
Ammons at the time of his arrest had two knives on his person-one of 
~ r h i c h  contained a dark stain on the blade. One of the knives Arthur 
An~mons had g i ~ e n  Jack Ammons. There was other circumstantial 
e~idence .  TTe think the evidence sufficient to be submitted to the jury, 
the probative force was for them to determine. 

The  record discloses: "The defendants, Walter Yarborough, Sam 
Todd and A. D. Cordell, rest and renew their motion for judgment as 
of nonsuit. The court intimated that  it would sustain the said defend- 
ants' motion for judgmel~t of nonsuit, whereupon, the solicitor for the 
State requested the court to declare a mistrial as to the  three said 
defendal~ts. The mistrial ~ v a s  ordered, and the solicitor for the State 
announced that  he would take a nol. pros. with leare as to the defend- 
ants, Walter Yarborough, Sam Todd and A. D. Cordell. All of this 
procedure took place in the presence of the jury. The  defendants, Jack  
h n m o n s  and Xar ion Ammons objected-objection was overruled, and 
the defendants, each of them, excepted. To the ordering of a mistrial as 
to the three defendants tried jointly with the t - 7 0  defendants herein 
appealing, withont declaring a mistrial as to all of the defendants, the de- 
fendants, Jack  Lln~mons  and Marion Ammons, objected-the objectioi~ 
was overruled and the said defendants excepted. The said Jack -In?- 
mom and Xarioil Ammons then m o ~ e d  the court to order a mistrial as 
to their cases. The motion was overruled and the said defendants 
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excepted." We think these exceptions and assignments of error cannot 
be sustained. I t  will be noted that  the defendants Yarborough, Todd 
and Cordell took no exception to this procedure. The  effect of the order 
made by the judge a s  to Todd, Cordell a i d  Yarborough mas simply 
that of a nol. pros. which could be taken at any time, and the defendants, 
Jack  and Marion Ammons were not prejudiced by it. The  record does 
not disclose that there was any order withdrawing a juror. Xobody 
could complain of the manner in which this was hanllled except the 
defrndants, Yarborough, Todd and Cordell, and they acquiesced. So f a r  
as these appealing defendants are concerned, the tr ial  was not legally dis- 
turbed or interrupted. See S. v. Ellis, 200 N.  c., 77. 

The defendants excepted a i d  assigned error that  the c30urt below did 
not define "reasonable doubt to the jury." This cannot be sustained. 

I n  S. v. Johnson, 193 N .  C., 701, a t  p. 704, we find: ('The cases last 
cited are also decisive authority for overruling the prisoner's exception 
to the instruction on the question of reasonable doubt. The instruction 
did not attempt a definition of the term, and this the ~ r i s o n e r  assigns 
for error, although he made no request and tendered no prayer for a 
particular formula or a more con~prehensive definition. ,S. 2). Lane, 166 
N. C., 333." 

W e  see no prejudicial error in the exclusion of tlw testimony of 
Dr.  Geo. Floyd Ross, as to what disease or illness Jack Ammons was 
suffering with. The  record discloses : "The court : I let h i r i  state whether 
or not he is a strong man or a weak man physically. Witness: Jack  
Ammons is in a very weakened physical conditiori." De'endants, when 
they became witnesses and testified, were as other witnesses, and subject 
to the same rules. 

We hare  examined the record and chargcl of the col r t  below with 
care and we can see no prejudicial or rerersible error. The charge of 
the ablc and learned judge covered some 14  pages. The crime was 
defined, the burden of proof as to reasonable doubt was placed on the 
State, covering erery ingredient of the crime and was fully esplained to 
the jury. The definition of "aider and abetter" was properly defined. 
The jury could find one or both guilty or not guilty. "If you find Jack 
L h ~ n l o n s  not guilty then i t  follows as a matter of course that  you will 
find the defendant Marion dmmons not guilty." The law applicable to 
the facts was fully set forth and the contentions of the State and de- 
fendants fair ly given. I11 law me find 

N o  error. 
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E. B. THOBIASOX A X D  L. 0 .  LOHMANN, TRUSTEES, AND CHAIILES I.;. 
BIOORE, v. SIAIEON SWESSON A K D  I S G h  SWEXSOS. 

(Filed 14 June, 1933.) 

1. Courts B e-Appeal from County Court's refusal of injunction may be 
taken to next term of Superior Court without service of case on ap- 
peal. 

An apl~eal to the Superior Court from the granting or refusal of a 
restraining order by the county court may be taken in term time or to the 
nest succeeding term of the Superior Court of the proper county up011 
esreptions to the judgment of the county court without the necessity of 
serving statement of case on appeal, countercase or exceptions, etc., 
the case having been heard on the pleadings and the record in the 
Superior Court consisting of the summons, complaint, answer, orders, 
judgment and assignment of errors. K. C .  Code of 1931, 1608; Rule of 
Practice Ko. 5,  200 Ir;. C., 816. 

2. Appeal and Error J a- 
On appeal from the refusal of an injunction by the county court the 

Superior Court will review the evidence with the burden on the appellant 
to show error. 

3. Mortgages H b--Borcclosure may be enjoined in order to ascertain 
amount of debt where usury is pleaded and accounting demanded. 

An order restraining the sale of lands in a suit to foreclose under a 
mortgage esecuted thereon is not erroneous where the questions involved 
include a charge of usurious interest and an accounting between the 
parties to ascertain the amount due to the mortgagee to be settled a t  the 
final hearing of the cause, it being required of the mortgagee seeking the 
equitable relief of foreclosure to do equity, and the court below having 
found that  irreparable i n j u r ~  would otherwise occur to the niortgngor 
and that the granting of the injunction would not result in harm to the 
mortgagee. 

APPEAL by plaintiffs f r o m  ,1fch'lroy, J. ,  8 December, 1932. F r o m  
BUXCOXBE. Affirmed. 

T h i s  is  a n  action brought by plailitiffs against defelidnnts fo r  t h e  
purpose of securing judgment  f o r  a debt and  foreclosure of property 
under  a deed of t rust  to  secure paymelit of same, i n  whicli plaintiffs 
ask f o r  the appointment  of a receiver fo r  the rents and profits of the  
property, p e n d e n f e  l i t e ,  etc. T h e  deferldants raise  quest io~is  a s  to  the 
t rue  amouut  of the  indebtedness on  accoulit of usurious charges by way 
of interest a n d  conlmission collected by t h e  plaintiffs and  for  other 
causes, and  for  a n  accounting between the parties, a n d  f o r  injunction 
restraining foreclosure of the property un t i l  t h e  final settlement of 
t h e  issues inrolved. Defendants  also ask for  penalty against plaintiffs, 
contending tha t  the transactions were usurious. -1 r e c e i ~ e r  fo r  t h e  
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property was  appointed, and qualified ant1 took charge of sanic. T h e  
property was advertised f o r  sale under  t h e  pomcr of s l l c  i n  tlic niort- 
gage, independently of tlie foreclosure procecdi~lg, x l i c l ~  t h e  defr>ntlant\ 
applied f o r  a n  injunction. T h e  d ~ f e n d a n t q  appeallel fro111 the o r d w  of 
tlie Gerir~ral Couuty Court  d c n y i i ~ g  tlieir inotioii f o r  a I i i~junct ioi i  re- 
s t ra in ing  sale of the  property to the  Superior  Court  on t ie record. nliicli 
consisted of tlic summons a n d  pleadings, u w l  as  a f f ida~i t s .  T h e  judg- 
n i c l ~ t  of the lower court n as re1 crsetl mid t h e  r(  s t raini l  g ortlcr applied 
for  by t lcfcl~dants  was ortltrccl ant1 the  cause I\ as r~rna i lded  to the Gen- 
cral  C o u ~ i t y  ( 'ourt "for f u r t h e r  proceetlings i n  a c c o r t l a i ~ c ~  n i t l i  th i s  
decree." 

Y'he follov iug jutlgrncnt TI as rcntlcrcd i u  tlic court  belo\\ : "Tlic ah07 e 
elltitled c a u v ,  coining on to h r  heard bcforc the uiitlcr.;ipi~etl judpc 
holdiug the  courts of t h e  S i i i c tee~i t l i  Jud ic ia l  Distr ic t ,  i n  tlie S ta te  of 
Sort11 C'aroli~ia, on the  n l~penl  of the  def r~ idan ts  f r o n ~  a j u d g ~ n c ~ l t  of 
thc G e u r m l  C o u i ~ t y  Court  of Buuconihe  count^-, S. C ,  tlatcd 25 S o -  
wiilbcr, 1932, denying their  appl icat ion and n ~ o t i o n  f o r  nil i l i jul~ct ion 
restraining tlie sale of the land in controrcrsy pciicli~ig t h e  lienring 
of the case on i t s  rnrlrits, and,  beiug heard oil the  record O I I  appeal  cow 
sisting of tlic summons, complaint,  ansncr ,  ortlrrs, juclgn ent :il~tl nssig~l- 
merit of errors, and the undrrsigned judge, being of tlie op i l~ ion  oii t11c 
facts  disclosed i n  t h e  pleadings in the casc, and  a f te r  argururnt  of 
counsel t h a t  there is  a serious controrersy esis t iug bet\wen plaintiffs am1 
defrudants  as  to t h e  t r u c  arnonilt due by t h e  dcfc l~dants  011 tlicl n o t c ~  or  
bonds sued on i n  said case, a ~ t d  t h a t  to  u p l ~ o l d  tlie order  of the  court 
below, denying defeudants tlie restraining order applied for,  might  
result i n  i r reparable  dnniagc to said defcndalits if t h e  p ropr r ty  i n  con- 
troversy were allowed to be sold a t  t h c  prcsent time, thus  r m l o \  ing 
smne f r o m  the  jurisdiction of t h e  court  and  rais ing complic*atcvl  UP- 
t i o m  a s  to  t h e  r ights  of a n y  purchaser  a t  said sale, a n d  noultl  bti 
tantnmouiit  to  deciding the case on i t s  ~ i le r i t s  011 the  plrnt l i r ig~ used as  
a f f ida~  its, and  not a f tc r  t r i a l  on t h e  meri ts  of e l  itlence or  teitiiuoup 
introduced on such t r i a l  ill a n  orderly v a y ,  and t h e  court fu r ther  fin& 
i i ~ g  as  a fac t  t h a t  the  pleadings i n  said c a u v  do raise wrious a n 1  ma-  
tcri:rl quwtioiis of fact.  nliicli bliould be so scttletl by t~,i;rl  i n  all orderly 
\ \ a 7  and  not 011 affdal-it,, and  tha t  tlitl entry of all ortlw :it the p rewut  
t ime l it raining said sale, rminot seriously in jure  the pl iintiffs ill said 
cause. nor  affect their  r ights  a s  finally estahlishrtl. 

I t  is nolr-, upon  motion of Bournc, Parlicr,  Bernard  I'c I h l ) o v ,  ran- 
qideretl, ortlcrcd and decreed tha t  a res t ra i i~ ing  order is.11~ agniiist tlie 
pl:iintifTs, thcir agentq, rc lxese l i t a t i~cs ,  a t t o r n e y ,  hen :ant<, and em- 
ployec,s, rc \ t rnining tliclii. niicl each of rlicnl. f rom t:rkiiig ally fu r ther  
ytcxp> looking to tlic f o r c t ~ l o ~ n r e  of said pr01wrty or ~ I I P  sale rl~creof. ill 
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ortler to satisfy plaiiitiffs' rlaini oi> for any other purpose, or from nlaliilig 
any deed thcrefor to any purcliaser at ally alleged sale heretofore had, 
or from taking any otlier stpps vhich  might i11 anywise affect or change 
the present title or status of said property, until the further orders of 
the court. and until the trial of haid cause upon its merits, and that said 
ortler or judginei~t heretofore entered by Hon. Guy Weaver, judge of tlie 
General Coullty Court of Bui~conlbe County, denying the clefentlmits' 
application or motion for a restraining ortler be, and the same is  
liereby rel-ersed arid said cause is hereby remanded to the General 
Coulity Court of Buncombe County, C., for further proceedings in 
accordance with this decree. 

Anti it is further ordered and adjudged that  the plaintiffs pay the 
costs of this appeal, to be taxed hy the clerk of this court, ant1 that the 
bond heretofore given as security for same by tlie defendants he, and 
the same is liereby discharged and the principal and surety are hereby 
rcleased from any a i d  all liability thereon." 

The  necessary facts and exceptions and assignments of error of plain- 
tiffs nil1 he stated in the opinion. 

CLARICS~K,  J. I n  the statement of case on appeal to tlie Superior 
Court from the General County Court of Buncombe County, is the 
follo~ving: "Being heard in the General County Court of Bullcornbe 
County upon the pleading3 as shonn in the record, ~vliicll said appliea- 
tion and riiotioi~ was denied by the judge of the General County Court." 

The defeudniits excepted and assigned error to the ortler of the Gen- 
eral C'ounty Court of Bu~iconibe County, as follows: "(1) To the action 
of tlie court in refusing the defcndaiits' application for an order re- 
straining tlie sale of tlie property in controversy in this action, as asked 
for in tlefelidnnts' nlotiol~ up011 the pleadings herein. ( 2 )  To tlie action 
of the court in signing the order forinally denying defendants' nlotioil 
for such rec t ra i i~ i~ig  order, dated 23 Xoveiilber, 1932, as shonn in tlie 
record." 

The plaintiffs made thc folloning motioii in the Superior Court : "The 
plaiiitiffs, tlirougli their attorneys, made a special appearance in the 
Superior Court of Buncoinhe County, S. C., on 8 December, 1032, fur 
the express purpose of opposing the hearing of the above case on appeal 
from the General Couiity Court, on the ground that the said order, the 
signing of nllich is assigned as error in the case on appeal, was entered 
in  the Geiiernl County Court of 25 Sorember,  1938, and no tic^ of appeal 
given or1 23 Sovember, 1032, and that  such appeal has been irregularly, 
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erroneously and prematurely docketed in the office of ilie clerk of thc 
Superior Court of Buncombe County, IS. C., on 7 December, 1932, and 
prior to the expiration of time for  the filing of countelcase or prior to 
the consideration by the appellees of said statement of casc on appeal 
and without stipulation or consent of appellees or theii. counsel, all of 
nliicli is contrary to the statutory laws of North Carolina, and that  the 
Superior Court of Buncombe County is without jurisdiction at  tliis time, 
for tlir foregoing reasons, to hear or pass on said assignnlcnts of error or 
rcl-icw the ordcr of the Gciieral County ('ourt re la t i ,e  to inch pro- 
cedure." 

The  No\  eiilber Term of the Crer~c'ral Couiity Court ended 3 December, 
1932, and the Decenlber Te rm of the Superior Court following the 
coul~ty  court began 5 December, 1932. From the  foregoing, t h r  question 
for deciqion arises: I n  an injunctirc proc~etling, vilir,re tliere is an  
exception and assignment of error to the order g ran t i~ ig  ali iiijnnction, 
rnust defendants makc up  a "stateme~it of rase oil appcal?" W e  think 
not. 

I11 f l a r n i l f o n  1.. Icard,  112 X. C., 589, ;it p. 593, is the following: 
"But tliis being a n  appeal from the grantiiig of an  injuiiction till the 
I ~ r a r i ~ i g ,  no formal 'case on allpeal' is required. The correctneqs of the 
ruling in question is tested by the judgment appealed from, nllich is 
reiiderrd solcly upon the pleadiligs and affidavits filed ill the cauqe." 

111 Parhcr v. B a d . ,  200 S. C.,  -111, at  1,. 442, it is said:  "From 3 

judgincut co~~ t i i i u ing  the temporary restrailling ordcr to the f i l~nl  liear- 
i~ lg .  ~ i t h  leaye to thc partics to auncntl t l~c i r  pleadings, tlie t le fc i~ t ln~~ts  
appeal. . . . *Is the record contains no ~ t a t e i n e i ~ t  of caw on appeal, 
we are limited to the question nhetlicr there is error i~ tlie j u d g r l ~ c ~ ~ t ,  
the appeal itself bciilg all rsceptiol~ t l ierc~o.  Tl'ailul ,. I . .  ~ ~ a l / c b l ~ ~ ~ y ,  
1-17 N. C., 5s; R. R. 2,. S t t l u - a , / ,  132 I\'. ('., 249; 1 % .  I ' cP~~Ps,  
120 N. C., 31." 
In S e ( p  2%. TT'rcc/l~f, 173 1. C., 14, at p. 16, it is v r i t t r n :  '(On n 

sil11il:lr question, iu I l y n l l  P .  D c H n r f ,  140 X. ( I . .  270, t l ~ r ~  ( h i ,  f J t l , f i c c >  

haid : "Ordinarily, the firidii~gs of fact by tho judge 1)elo~. are coiirl11~11 r 

cm apppal. Wliilc this is not t rue as to iiijulictiol~ cast,. in ~ ~ l l i r l i  \ J P  

look into and review the crideiice on appeal, still tliere I S  the 1)rekunlp- 
tion a l ~ ~ a y s  that  tlie jutigmcnt aiid proccetllligs hrlon- are corrwt,  a11c1 
the burdc~r is upon tlie appellant to assign ant1 4 o n  erior  and looki~rg 
iuto tlic a f i d n ~  it? i n  this case. x e  cannot m y  tlicrc n a %  tXryor l ) c , l o ~  ," ctca. 

r . I he  statcmicnt of case 011 appeal from tlic, Chlrbral ("~111ity C'ourt of 
Rul~c~oll~ht. ( 'ou l~ty  to the Superior Court atlrnits that  in the General 
Conntg Court of I h r ~ c o m h e  County, the c a v  as heard npoii the plead- 
ill ; :].: i l i o ~ ~ n  ill the record. The  jutigme~it of the Supel-ior Court say.: 
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"being heard on the record on appeal consisting of the summons, co111- 
plaint, anevxr, orders, jutlgliient antl assignmelit of errors." Froni tlie 
record they seen1 to ha1 e been the same. 
S. C., Code, 1931 (Michie), see. 1608( j j ) ,  ill part, is as follows: 

"Appeals may be taken by either the plaintiff or the defendant froiii 
tlie said county court to tlie Superior Court of said county 111 term 
time for errors assigned ill matters of law in the same manner antl 
under the same requirements as  are now prolided by law for appeals 
from the Superior Court to tlie Supreme Court," etc. 

The appeal n a s  taken to and during the next term of the Su1wrior 
Court. Rules of Practice in the Supreme Court, 200 S. C., 816. Pa r t  
of Rule 5, is as follows: "The transcript of the record on appeal from 
a court in a county in ~ ~ h i c h  tlie court shall be held during tlie term 
of this Court may be filed at such term or at the next succeediiig term." 

We think that this being an  i i i j u i ~ c t i ~  e procedure not requiring a 
statement of case 011 appeal, that tlie motion of plaintiffs to disniiss 
was properly rcfuscd. See C'ooX r .  Bai ley ,  190 S.  C., 599; Dacis z.. 
TT'allacr, 190 S. C., 343, 346; Smrflz z.. T e x a s  Co., 200 S. C.. 39;  
BaX,ery i .  Ins. C'O. ,  PO1 AT. C., 816. 

We see no error in the appeal from tlie General County Court to the 
Superior C'uurt. C. S.. 643, in referellre to making up case 011 appcal, 
s ta te~nel~t ,  srrricc and re tur r~ .  is not applicable. ,Is stated hcretoforc, ill 
an n l ~ l ) c d  from nli ortlcr g r a n t ~ ~ i g  or. rrfusillg all injunction, all eaccp- 
ti011 and ~&piicnts of error to tlie judgmel~t is sufficiri~r. 

,Is to the relief demanded by clefelidants, it  must be borne in milid 
that plaiiitiffs came into a court of equity arid prayed for judgrneiit 
against d e f m d n ~ ~ t s ,  etc. O w  of the rules and maxims of equity, i s :  '(he 
nho seeks equity must do equity." A party cannot claim the iriterposi- 
tion of tlie court for relief uiiless he nil1 do what it is equitable s110~1ld 
be done by hi111 as a coi~dition precedent to that relief. 

I n  117aters c. Cfarris, 188 S. C., 306, a t  p. 310, we find: "I11 any 
action brought by the creditor to recover upon any usurious note or 
other eridence of dcbt affected n i t h  usury, it is lawful for tlie party 
againqt nhom the action is brought to plead as a counterclaim or set 
off, the penalties prorided by the statute, to wit, twice the amount of 
interest paid, and also the forfeiture of the entire interest charged. 
But  see X i l l e r  c. Dunn, pos f ,  397." 

I n  Pal*X.er z.. B a n k ,  supra, speaking to the subject, a t  11. 413, it is 
said:  "It is the general practice of equity courts, upon a showing of a 
basis for injunctive relief, to continue the restraining order to the 
final hearing, when it appears that  no harm can come to the defendants 
from such continuance, and great injury might result to the plaintiffs 
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f r o m  a dissolut ion  of t h e  i n j u n c t i o n .  Cullins t i .  S t a t e  Col lege ,  198 
N. C., 337; IJurulitz c. S a d  Co., 189 N. C., I ;  S ~ i p  1 . .  1TTrcg7,f, 173 
K. C., 14." 

K e  see n o  e r r o r  i n  remanding t h e  case  t o  t h e  G e n e r a l  Cou l i t y  C o u r t .  
011 a l )pca l  f r o m  the c o u n t y  c o u r t  t o  t h e  S u p e r i o r  C'ourt "er ror  i n  la \ \"  
n a s  f o u n d .  F o r  t h e  reasons  given, t h e  j u d g i n e ~ l t  of t l le c o u r t  below is 

, lff inned. 

C'ESTRAI, RANI< AND T R U S T  COJIPAST,  GURNEY P .  HOOD, COMMIS- 
s ~ o x ~ s  oF BANKS FOR THE STATE O F  XORTH CAROIINA,  G. N. HEN- 
SON. LIQUIDATIXG AGEXT FOR CEXTHAL B A S K  AND TRUST COJIPANT, 
. \ \D  ASHEVILLE SAFE DEPOSIT  COJIPAKY, v. ('ARO1,ISA INSUR- 
BKCE COMPANY. 

(Fi led  14  June, 1'333.) 

1. Trial a :  D b-- 

A no i~su i t  may not be entered on conflictitlg evidt'nce, I nr may 3 directed 
~e rc l i c t  Iw given on issues i n  f a r o r  of t l ~ e  palfy ul)on ~vliiim rests the  
burden of proof. 

2. Insurance P b--Burden of proof on issues involving ~ I I S I I P C ~  nlort- 
gagce's lcno~vledge of further curambranring of property is on in- 
snr('r. 

111 a n  :~ction :~gnins t  a n  insurnlice cornlmly to recSover 011 n policy 
of fire insurance, contested by the insurer on the ground tha t  tlie plaintiff 
mortg,.;~gre hail knowledge of the placilig of a second mortgage on the  
prc111crty ;1i1(1 i t s  advertistmtwt f'or sale unclcr the power of sale cont;iinetl 
thercin, and tha t  ~ l n i n t i b  mortgagee f t~ i led  to give de€eiid:~nt notice of 
tlic~se f ; ~ c t s :  I l t l d .  the  I)urdcn of 11roof or1 the issues involvin~:  plaintiit' 
niurtgagee's lino\vletlge is  011 the  dcfentlaut insurance ~:c;mpany. 

3. Insu~~anco J c - Question of imputed knowlrdge of mortgagee of 
breach of condition avoiding polir~- held detcrminfd by verdict of 
~ 1 1 1 ~ ~  . 

\Vhere n policy of fire insurance contnilis ;I stanclnrtl 10s.: 11ay:lble 
clansc :]lid 1)rorides t l ~ t  the  11oli~y ~110~111 not 11e c i ~ n ~ ~ l ~ c l  a s  ti) tlit' 
mortgagee's or trustee's interest  e sc rp t  a f t e r  ten davs notice to the  
niortgagee or trustee for  the  mortgugor's fur ther  e n c u ~ n b r a ~ ~ c i n ~  of the  
l~ rope r ty  or i ts  atlvertisement under foreclosure. l ) rov id~d  tlie mortgagee 
or trustee notifies the insurer of the  fac t  of such fur ther  encuml~rance  
or foreclosure if the mortgagee or trustee had  kno \~ l t i l ge  thereof, and 
there is evidence tending to show tha t  t h e  m o r t g a g e f ~ ' ~  or trustec 's  agent 
solely for  the collection of tlie notes had s ~ ~ c ' h  linowleclge, t~l;d the  question 
of ngrnry ant1 imputed kno\vletlge i s  submitted to the  jury under correct 
illstructions fro111 the  court, t11c.ir verdict tha t  the morgugec  or trustee 
did not h a r e  l i~ lo \ \ . l~ 'd~e ,  and the  court's judgn~ent  in f ~ v o r  of the mort-  
gagee or trustee will be u111ield on appeal. 
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APPEAL by defendant from Clement, J. ,  at November Term, 1932, of 
B ~ K C O M B E ,  affirming a judgment of the General County Court. 

The plaintiffs brought suit against the defendant on two policies 
of insurance for loss resulting from fire. The two cases were tried to- 
gether, the matters i n  controversy being identical and the parties agree- 
ing that the final judgment in one case should determine the judgment 
in the other except as to the difference in the amount of the recovery. 

J. TIr. Ingle owned a lot containing approximately one acre, or1 which 
lie built houses. Before building them he borrowed a sun1 of money from 
the Federal Mortgage Company and on 8 January,  1926, executed a deed 
of trust to the Central Bank and Trust  Company, trustee, conveying 
said real estate as security for notes described as ('first mortgage notes" 
and "second lien notes." 

The deed of trust provides for the equal and proportionate benefit and 
security of four negotiable promissory notes referred to as the "first 
mortgage notes" and six negotiable notes referred to as  the '(second 
lien notes" executed by J. W. Ingle and his wife, N. J. Ingle. The  first 
mortgage notes were hayable to bearer a t  the Central Bank and Trust 
Company and the second lien notes were payable to the Federal hlort- 
gage Company or order a t  its office in the city of Asheville. 

On S December, 1928, the defendant issued to 5. W. Ingle an insur- 
ance policy on the larger house for $1,000 covering a period of three 
years, and on the smaller house for the sum of $500 covering the same 
period. Both policies contained the following provisions : "This entire 
policy shall be void, unless provided by agreement in writing added 
thereto . . . (c)  if, with knowledge of the insured, foreclosure pro- 
ceedings be commenced or notice giren of sale of any property insured 
hercundcr by reason of any mortgage or trust deed; or ( d )  if, any 
change other than by the death of an insured, take place in the in- 
terest, title or possession of the subject of insural~ce (except chal~ge of 
occupants without increase of hazard). . . . I f  loss or damage is 
made payable in  whole or in part, to a inortgdgee, this policy may be 
canceled as to such interest giving to the mortgagee ten days' written 
notice of cancellation." Both policies contained a Standard Xortgage 
Clause. 

On 19 Sovember, 1929, Ingle and his wife conveyed the property 
covered by these policies to J. S. Lyda and wife, and Lyda a d  wife 
fxecuted a second deed of trust securing Lyda's indebtedness to Ingle. 
Lyda defaulted in payment and Ingle advertised the property under the 
second deed of trust and while the advertisement was running and before 
the sale, both houses were burned. The fire occurred 8 April, 1931. 

There is evidence that  Ingle a t  the time of his conveyance notified 
the Federal Nortgage Company that  he had conveyed the property and 
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that he accornpai~ied Lyda to the office of the Mortgage Company and 
"~ho\ved him where to make his paymeiits." There is evidence, also, 
that tllr Xortgage Company had knowledge of the advertisement. 

Tlie pertinelit proT isions of the Staudnrd Mortgage Clause are as 
follows: "Loss or tlan~agc, if ally, under this policy, sl all be payable to 
Ccntral IZmk and Trust  Con~pany, as trustee mortgagee (or trustee), 
as interest may appear, and this  insurance, as to th r  intercst of the 
niortgagee (or trustee) only tlierein, sliall not be invalidated by any act 
or ilcglect of tlw mortgagor or owner of the witllin described property, 
iior by any foreclosure or other proceedings or notice of sale relating 
to the property, nor by any change in the title or cwnersliip of tlie 
property, nor by the occupation of the premises f o ~  purposes more 
hazardous tlian are  permitted by this policy; Provided, that  in case 
tlic mortgagor or owner sliall neglect to pay any prelnium due under this 
policy, the mortgagee (or trustee) shall, on demand, pay the same. 
Provided, also, that the mortgagee (or trustee) shall notify this corn- 
pauy of any rliangc of owriersliip or occupancy or increase of hazard 
vhicli shall come to the kriowletlge of said mortgagee ( o r  trustee) and, 
unles.; permitted by this policy, it  shall be noted thereon, and the mort- 
gage(, (or trustee) shall, on demand, pay th r  premium for sucli increased 
liazard for tlie term of the use thereof; otherwise tlliti policy shall be 
null and void. This conipanp reserves tlie right to cancel this policy 
at any time as provided by its terms, but, in sucli case this policy shall 
cm~tinnc in force for tlir benefit orlly of the mortgagee (or trustee) 
for ten (lays after notice to the niortgagee (or trustee) of sucli cancella- 
t io~i.  and s11all then cease, and this company shall h a l e  tlie right, on like 
notice to cancel this agreement." 

111 the co~ulty court the jury returiletl the following verdict : 
I. Did the defc~idant execute and deliver the policy of insurance with 

standard mortgage claust. tlierruiito affixed to the C e , ~ t r a l  Bank and 
Trust Colnpnn-, trustee, as alleged in the cornplairlt? Answer: Yes. 

2.  Was the p r o p r t y  i~isured conveyed by J. W. I n ~ l e  and wife to 
,J. S .  Lytla and x i f e  before the date of the fire, to the  knowledge of 
tlip ( 'entral Bank and Trust Corrilmliy, truster, as alleged in  the answer? 
A\~ i s~ve r  : KO. 

3. I f  said property was so convryed, did the Federal Mortgage Com- 
paliy have notice of such conveyance, as alleged in  the ariswer? Answer: 
Yes. 

4. I f  so, was the defendant, Carolina I t~surance  Ccmpany notified 
of such convcpnce and cliaiige of ownersliip? rlnswrr : No. 

3 .  Was the property insured, to the knowledge of thl: Central Bank 
and  Trust Company, trustee, advertised for sale under foreclosure be- 
fore the date of tlie fire, as alleged in the aliswer? Answer: Xo.  
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6. I f  said property was so advertised, did the Federal Nortgage C o n -  
pany have knowledge thereof, as alleged in the answer? Answer: Yes. 

7. I f  so, was the defendant, Carolina Insurance Company notified of 
such advertisement ? Answer : No. 

8. What was the value in cash, of the property destroyed? Ansner :  
$2,000 (large house). 

9. What  amount is owing on account of the notes and deed of trust 
referred to in the complaint ? Answer: $1,396, plus interest. 

10. What  amount, if any, is  the defendant indebted to the plaintiff? 
A n s ~ ~ r :  $1,000 plus 6 per cent interest from date of fire (large house). 

The  judge of the General County Court gave judgment in favor of the 
plaintiffs on each policy and the defendant excepted and appealed t o  the 
Superior Court upon assigned error. 

I n  the Superior Court all exceptions were overruled and judgment 
mas rendered in favor of the plaintiffs, the court affirming the judgments 
of the General County Court. The defendant excepted and appealed. 

R. R. IVillianzs for appel lant .  
Heaze l ,  Shuford (e. Hartshorn and J o h n  D. Anderson for  a p p e l l e ~ s .  

PER CURIAM. The first four exceptions were taken to the court's re- 
fusal to dismiss the action and to direct an  answer to the second and 
fifth issues. Conflicting evidence in  support of the contentions of the 
parties precluded a nonsuit and as to the second and fifth issues the 
burden of proof was on the defendant, A directed instruction cannot be 
given in favor of the party upon whom rests the burden of proof. Bank 
v. McCullers ,  200 N.  C., 591. 

The final and determinative question is .raised by the provision that 
the mortgagee (or trustee) should notify the defendant of any change 
of ownership or occupancy or increase of hazard which should come to 
the knowledge of the mortgagee (or trustee). Such knowledge, if ac- 
quired by the mortgagee or trustee, should have been commuriicated 
to the defendant. I t  was contended by the defendant that  the Federal 
Mortgage Company had notice of the conveyance of the insured prop- 
erty from Ingle to Lyda and of the advertisement of sale under the 
foreclosure of the second deed of trust ;  also that  this company was the 
agent of the Central Bank and Trust  Company, mortgagee or trustee, 
and that  notice to the agent was notice to the principal. I t  Was further 
contended that  neither the Mortgage Company nor the bank imparted 
notice to the defendant and tha t  the policy of insurance is consequently 
void. 

There is evidence that  Ingle obtained from the Mortgage Company 
the loan secured by the deed of trust, a t  least the amount represented 
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by the "first mortgage notes," and it is argued that this conipariy is in 
realit? the mortgagee; but in our opinion the proper interpretation of 
the contract lcads to the conclusion that the Xortgag. Company was 
the beneficiary or c ~ s f u i  p i e  trust  and the Central Balik and Trust Coni- 
pany tlie trustre expressly designated in the deed of trust. The record 
contains e l  idelice in support of the conte~~t ions  of tlie plaintiffs and the 
defendant, but the question of agency was submitted to the jury under 
instructiolls, in which we find no reversible error, arid was answered in 
faror  of the plaintiffs. We do not think the court's instructiou on this 
question should be restricted to the limitation by which i t  is circum- 
scribed in the argument for the defendant. I t  is a reasclnable inference 
from the evidence that  the Mortgage Company was merely an  agent for 
the collection of the notes. 

W e  h a r e  considered all tlie exceptions and find no rea;on for disturb- 
ing the judgment. Judgment 

Affirmed. 

J.  R. RICE r. ASHEVILLE ICE COMPANY AND ELECTRIC ICE COBIPANT. 

(Filed 14 June, 1933.) 

;\Ionopolies B a-C. S., 2563 (3), does not apply where pallies are not 
competitors. 

A demurrer is properly sustained in an action by a retailer of ice 
against wholesalers thereof for damages for their ref'usal to sell plaintiff 
icr on the sanie terms as thore odered to other retailers in the city, it not 
:ip~earin:: that the defel~clants mere business competitors of plaintiff and 
C. S., 2563(3 )  not applying. 

  PEAL by plaintiff from Alley,  J., a t  Narch Term, 1933, of Bus-  
COMBE. Affirmed. 

The plamtiff is ellgaged in business in the city of Asherille, N. C., 
as a retail dealer in ice in said city and its ricinity. 

The  defendal~ts are corporations organized under the laws of this 
State. Each defendant is engaged in the business of ~nanufactur ing  
and selling ice, a t  both wholesale and retail, in the said cit;i of Asherille. 

I t  is alleged in the coniplaint in this action that  defer dants are the 
only manufacturers of ice engaged in business in the city of Asherille, 
and therefore hare  a monopoly of that  business in  said city, and its 
vicinity; that both defe~ldants have refused to sell ice to the plaintiff for 
resale and distribution to his customers a t  the price and on the terms 
established by them for other persons engaged in busine:,~ as retailers 
of ice in the city of Asheville; and that  by such refusal the defendants 
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haye caused the plaintiff to suffer damages in a large sum. This actioil 
was instituted by the plaintiff to recover of the defendants such damages. 

The action was heard on the demurrer of the defendant, Asheville Ice 
Company, to the complaint, on the ground that the facts stated therein 
are not sufficient to constitute a cause of action. The demurrer mas 
sustained. 

Summons has not been served on the defendant, Electric Ice Company 
nor has said defendant filed an answer to the complaint, or otherwise 
entered an appearance in the action. 

From judgment dismissing the action, the plaintiff appealed to the 
Supreme Court. 

Edward H, XcMahan and J .  W .  Pless for plaintiff. 
Alfred S.  Barnard for defendant. 

PER CURIAM. The judgment in this action is affirmed on the authority 
of Lewis v. Archbell, 199 N .  C., 205, 154 S. E., 11. 

I t  does not appear from the complaint that  plaintiff has suffered 
damages caused by any unlawful act of either of the defendants. The 
plaintiff is not a competitor or rival i n  business of either of the defend- 
ants. Fo r  this reason subsection 3 of section 2563 of the Consolidated 
Statutes of North Carolina, is not applicable to the facts alleged in the 
complaint. 

The demurrer was properly sustained. The  judgment disniissing the 
action, is  

Affirmed. 

I,. P. ELLIS RIOTOR COMPANY V. R. E. BELCHER ET AL. 

(Filed 14 June, 1933.) 
Trial F a- 

The refusal to submit issues tendered is not error when the issues 
tendered are not raised by the pleadings, C. S., 582. 

BPPEAL by defendant from Moore, Special Judge, at  September Term, 
1932, of PITT. NO error. 

This is  an  action to recover from the defendant an  automobile i n  his 
possession, which the plaintiff had sold to Dick Forman, retaining title 
until the purchase price was paid by an agreement in writing which 
was duly recorded. The defendant denied the allegations of the com- 
plaint. The  issues submitted to the jury were answered favorably to 
the plaintiff. 
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From judgment that plaintiff reco\-er of the defendant the automo- 
bile described in the cornplaint, the defendant appealed to the Supreme 
Court. 

Ar thur  B. Corey for  plaintiff. 
C'harlcs N. Tl'hedhee for  defendant. 

PER CTRIAJI. The issue tendered by the defendant at the close of 
the evidence was not raised by the pleadings. There was, therefore, 
no error i n  the refusal of the court to submit this issue to tlie jury. 
C. S., 582. 

There was no evidence at the tr ial  tending to show that defendant had 
a lien on the automobile in his possession under C. S., 1433. For  this 
reason, Johnson v. I'afcs, 183 X. C., 24, 110 S. E., 630, s not applicable 
to the instant case. 

There was no error in the tr ial  of this action. The  judgment is 
affirmed. 

X o  error. 

Dr. B. SMITH v. K E S T C H E S T E R  FIRE IXSURANCE COMPANY, W. B. 
BARROW A N D  A. HALL JOHSSTON. 

(Filed 14  June, 1933.) 

Removal of Causes C +Cause is removable if separate cause of action 
is alleged against nonresident. 

A nonresident is entitled to the remoral of the mustt to the Federal 
Court if the complaint fails to state a cause of action against the resident 
defendant, or, if from an examination of the complaint, it appears that 
a separate cause of actiou is alleged against the nonresident, and the mere 
allegation of concurrent negligence will not defeat the right of removal. 

CIVIL ACTIOK, before Xoore, b. From HEWDERSOK. 
The plaintiff instituted an  action to recover tlie proweds of a fire 

insurance policy issued by tlie defendant iasurawe company, insuring 
the residence of plaintiff, which was destroyed by fire on or about 1 
January,  1929. I n  apt  time a petition for removal w a s  filed by tlie 
nonresident defendant praying a removal of the cause lo the Federal 
Court upon the ground of separability. The  clerk el1tert.d an  order of 
removal and upon appeal to the judge of the  Superior Court tlie order 
of the clerk was approved and the cause removed to the District Court 
of the United States for the Western District of North C:trolina. From 
the order of removal plaintiff appealed. 
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Welch Galloway for plaintiff. 
R, R. Williams for defendanf, Fire Insurance Company. 

PER C r ~ ~ ~ x .  When a nonresident defendant and a resident of this 
State are sued in a State court the nonresident is  entitled to remove the 
cause to the Federal Court in the event the complaint fails to state a 
cause of action against the resident defendant. Even if concurrent 
negligence is  alleged in the complaint, but a t  the same time i t  appears 
from an  interpretation and examination of the substance thereof that  
the charge of concurrent negligence is no more than a hostile gesture or 
noisy allegation, the right of removal is  not thereby defeated or ini- 
paired. This  Court spoke upon the subject in Brown v. R. R., ante, 25. 
The opinion declares: "But however this may be, in addition to charges 
of concurrent negligence on the par t  of both defendants, which the  
morant says is only a conclusion of the pleader, there is also in  the 
present complaint allegation of negligence on the par t  of the nonresident 
defendant alone, sufficient i n  and of itself to constitute a distinct and 
independent cause of action, which gives rise to a separable controversy." 
The Brown case rules the case a t  bar, and the order of removal made by 
the tr ial  judge is  approved. 

Affirmed. 

H E S R P  Z. AUDETTE r .  S I L T E R  MICA MINING CORPORATION ET AL. 

(Filed 8 February, 1933.) 

APPEAL by defendants from Schenck, J., at March Term, 1932, of 
YASCEY. 

Civil action for fraud alleged to have been practiced in the sale of 
ptock in the Silver Mica Mining Corporation, Incorporated. 

From a verdict and judgment for plaintiff, the defendants appeal, 
assigning errors. 

Eduard H .  XcJlahan for plaintiff. 
Charles Hutchins for defendants'. 

PER CURIAM. The controversy on trial narrowed itself to essentially 
issues of fact, determinable alone by the jury. A careful perusal of the 
record leaves us with the impression that the case was tried substantially 
in accord with the decisions and principles applicable. N o  reversible 
error has been made to appear. The  verdict and judgment will be 
upheld. 

No error. 
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('I.I2\'I<IAS1) MILT, 4KD POWER CORIPASP r. A. A. RIC'HARIIS. F. 11. 
SICJYTOX . ~ Y D  C. A. BRITTAIS ET aL. ,  A PARTSCRSIIII~, TRADIR'G UNDER 
TIIE FIRM SAME . \ A D  ST'IIE OF FARMERS GIN COhlPASII, DEFETDA\TS. 

(Filed 22 February, 1033.) 
Trial F 

Wliere the issurs submitted are sufficicmt in form and cubstance to 
present all phases of the controvel.sy to the jury an eactlrtion thereto will 
not be sustained. 

CIVIL a c ~ r o x ,  before XcElroy, J., a t  S p r i l ~ g  Term,  1932, of C'LEVE- 
LAND.  

Tl ic  plaintiff instituted sui t  against the defendants t o  recover the  
sun1 of $1,442.74, paid through e r ror  a d  ~ n i s t a k e ,  ill set t lemei~t  fo r  
sixteen bales of cotton. Tl ie  defendant denied tliat ally error  had 
occurred i n  the  paynient fo r  sixteen bales of cotton. Both part ies  offercd 
evitlence tenclilig to support  tlieir respective theories. 

T h e  following issues were submitted to  t11r j u r y :  
( 1 )  "Did tlie tlefentlants oil 1 5  October, 1929, deliver to  t h e  plaintiff 

the  sixteen bales of cotton which a r e  i n  controversy i n  this  act ion?" 
( 2 )  W h a t  amount ,  if any, is  the  plaintiff e~i t i t led to recover of 

defendants  ?)' 
The jury  answered tlie first issue "ru'o," arid tht. second issue 

"$1,442.74." 
F r o m  judgment u p o l ~  the verdict the  defrndants  apptaled.  

R y b u m  d IJoey  for  plainiifl .  
11. T .  Falls for  t l ~ f ~ n t l a n f s .  

PER CURIAAI. T h e  defe t~dants  contended tha t  the  c o ~ i t r o ~ e r s g  sliould 
have been solved by  a n  issue of i l~debtedi~ess ,  a n d  tliat lie snbmissioi~ 
of the first issue ( i ~ p r i ~ e d  them of ccrtaili elemeuts of defense. 

Issues ar ise  upon tlie pleadings and  "it has  ben i  held by this Court  
tha t  where issups submitted by tlie court to  the  j u r y  a r e  sufficient ill 
f o r m  and  substance to presriit all  phases of the controver.;. betneeti the 
parties, the re  is n o  g r o u i ~ d  for  except iol~ to tllc same. . . . Al new 
t r ia l  will not orclii~arily be g r a l ~ t e d  b r  this Court  where i t  appears  t h a t  
the issues subnlitted to the j u r y  presented for  their tlctermilmtion the 
csscntial questions i n  colltrol-ersy, although other  questions no.t de- 
terminat ive of liability a r e  also i i d u d e d  i n  the issues." 13ad i  z.. B a d ,  
197  E. C., 526, 150 s. E., 34. 

A n  examination of t h e  record and  briefs of coulisel dis,%loses conflict- 
ing  evidence upon disputed issues of fact.  A verdict fo r  either p a r t y  
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would have been supported by the eridellce introduced at the trial. N o  
error of law in the admission of testimony or the instructions of the 
trial judge is apparent as we interpret the record; hence the verdict 
and judgment thereon are determinative. 

Affirmed. 

T'ARINA D. C H E S H I R E  v. BEN JACKSON AXD M A R G A R E T  JACKSON. 

(Filed 22 February, 1933.) 

Limitation of Actions B h- 
A cause of action for the reformation of a deed for mutual lnistake 

does not accrue until the mistake is discovered or should have been dis- 
covered in the exercise of ordinary care. C. S., 441 (9 ) .  

APPEAL by defeiidants from Parker, J . ,  at December Term, 1932, of 
PHOWAN. NO error. 

This is an action to reform a deed by which the plaintiff conveyed 
the land described therein to the defendants. The deed was executed 011 

10 November, 1919. 
I t  is alleged ill the complaint that by the mutual mistake of the parties 

the description in the deed includes land which the plaintiff did not 
sell, and which the defendants did not buy, and that  the mistake was 
not discovered by the plaintiff until some time in August, 1931. The 
plaintiff prays that  the description in the deed be corrected, so that  
only the land which the plaintiff sold, and which the defendants bought, 
shall be iucluded therein. 

The  allegations of the complaint with respect to the mutual mistake 
of the parties are denied in the answer. The action was begun on 10 
October, 1931. The defendai~ts in their answer plead the threeyear 
statute of limitations in bar of plaintiff's recovery. 

There was el-idence at the trial sufficient to sustain the allegations of 
the complaint. 

The issues submitted to the jury were answered in accordance with 
the contentions of the plaintiff. 

From judgment on the verdict, the defendants appealed to the Su- 
preme Court. 

R. C. Holland for plaintiff. 
P. H .  Bell for defendants. 

PER CURIAM. The cause of action alleged in the complaint, and sup- 
ported by the evidence a t  the trial, did not accrue until the mistake ill 
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the description of the land corivcyed by the deed was discovered by the 
plaintiff, or at least until such mistake should hare  b r a  discovered by 
her in the exercise of ordinary care, C. S., 441(9),  iiinclair c. T e a l ,  
156 S. C., 458, 7 8  S.  E., 487. The  statute of limitatious did not begin 
to run agaiust the plaintiff until some time in August, 1931. The actiou 
was begun on 10 October, 1931. 

There was 1v.1 error in the refusal of the trial court to dismiss tlie 
action by judglileiit as of 1101w~it. The judgment is nffirmed. 

X o  error. 

S. WALLACE HOWELL V. MUTUAL BUILDING AND LOAK 
ASSOCIATION. 

(Filed 22 February, 1933.) 

i Z ~ ~ ~ a ~  by plaintiff from iVacIlae, Special Judge, at  April Special 
Term, 1932, of ~ I E C I ~ L E N B ~ R ~ .  Affirmed. 

This action was begun on 1 2  January,  1932. T h e  purpose of the 
action is to recover of the defendant sums of moueg due to the plaintiff 
011 account of shares of stock in dtfendant association, formerly o w e d  
by the plaintiff, which hare  been matured in accordance with the bylaws 
of the defendant. 

I n  its answer, the defendant allcges that all sums of money due to the 
plaintiff on account of shares of stock formerly omiietl by him, were 
paid to the plaintiff by the defendant promptly as such sums of money 
became due. The  defendant further pleads the three-%fear statute of 
limitations in bar of plaintiff's recovery in this action. 

The evidence offered by the plaintiff a t  tlie trial of tlw action showed 
that all tlie sllarcs of stock in d t fe~idant  association, which plaintiff 
had formerly owned were matured prior to February, 1919, and that 
this action was begun on 12 January ,  1932. 

At the close of the evidelice, the defendant nioved for judgment as of 
 onsu suit, on the grou~id  that the action was I I O ~  begun wittiin three years 
after the cause of action on which plaintiff seeks to recovw accrued, and 
that for that reason the action is barred by the statute of limitations 
pleaded in its answer. The nlotio~i was allowed, and plamtiff excepted. 

From judgment dismissing the action as of nonsuit, the plaintiff ap- 
pealed to the Supreme Court. 

Thos .  W .  Alexander and J .  L. Delaney for plaintif f .  
J .  111. Shannonhouse,  H .  L. Taylor and Chase Bren i zer  for defendant .  
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BASS V. SELIGMAS ; HEKDERSON v .  HARDWARE Co. 

PER CURIAM. There  was no error  i n  the  t r ia l  of this action. Z a r k s  V. 
N c L e o d ,  203 N. C., 258, 165 S. E., 693. T h e  judgment dismissing t h e  
action as  of nonsuit, is  

Affirmed. 

T. J. BASS v. SELIGlIAN, WILLIAMS AiYD BALL, INCORPORATED. 

(Filed 22 February, 1933.) 

APPEAL by defendant f r o m  Parker ,  J., a t  December Term,  1932, of 
CHOWAX. 

Civil action to recover damages f o r  alleged breach of timber and 
hau l ing  contracts. 

Upori denial of liability arid counterclaim set u p  by defendant, there 
was a verdict and  judgment f o r  plaintiff, f r o m  which the  defendaxlt 
appeals, assigning errors. 

J .  Fernando Il'hite, C' .  [I'. Cfri f in  and J .  .i. Pri tchet t  for plaint ip .  
L. E .  Grifjin and J o h n  H .  Hal l  for defendant .  

PER CK-HIAXI. 011 c o n t r o ~ e r t e d  issues of fact ,  the j u r y  has  responded 
i n  favor  of the plaintiff. The case seems to h a w  been tried in  substantial 
coilformity to  the principles of l a r  applicable; am1 we have discowred 
no rul ing or action of the t r i a l  court which we apprehend should be held 
f o r  reversible error. Even  if tech~lical  e r ror  be co~iceded, it  is  rcgartled 
as harmless i n  the  light of the vhole  record. T h e  verdict and judgment 
will be upheld. 

N o  error .  

C. C. HEXDERSOK r. JESKISS HARUWARE COJIPAR'T, ISCORPORATED. 

(Filed S RIarcli, 1033.) 

AppeaI and Error J c- 

Where there is no fiuding of fact and no request therefor the Supreme 
Court upon appeal will not attempt to ascertain the truth fronl conflicting 
affidavits, and the judgment will be affirmed, it being presumed correct 
with the burden on appellant to show error. 

CIVIL ACTIOS, before Jfoore,  J., a t  J u n e  Term,  1932, of YILKES. 

Buford T .  Henderson for plainf i f f .  
J .  H .  W h i c k e r  for de fendan f .  
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PER (ITKIAM. A justice of the pence rentleretl judgnient for the plain- 
:iff O I I  2.5 Ma., 1931. The dcfcntlnnt appcalcd and the appeal nns  
tlocketctl ill the Supcrior Court 011 1 2  Ortober, 1931. The  return of tlic, 
justice of thc pcacc \\as datcd 30 May, 1931, a l ~ d  rrcites that  l~oticc of 
appeal was errrrtl 011 him 011 30 X a y ,  and docketing, fccs paid. T h e  
cause camc 011 for hearing ~ I I  thc Superior Conrt at tlic June  Tcrrn, 
1032, allti the plailitiff lodged a motion to t l im~iss the appeal for the 
reason that it was not doc.keted ill due time,. The  trial jutlgr tlo~~ietl the 
motion alld retained the cause for  trial,  and the plaintiff appealed. 

There is no findiilg of fact i l l d  110 rrquest therefor T11cw a r ~  two 
nffidarits ill the record, hut this Court cXnnnot undertalct~ to nrcstle out 
the truth from conflicting affidavits. The  burden is 011 t h ~  a p p c l l a ~ ~ t s  
to sliox- error. I11 the alwllce of such s l~owi ig  the ,jutlgmcl~t of tlics 
Superior ('ourt is prcsl~uietl to he corrc,ct. 

.\ffir111etl. 

L \ ~ ~ ~ . i ~ ,  by d e f ~ ~ ~ d n i ~ t s  f1-0111 IVit~h., .I., at Jullc 'Term, 1932. of 
B r s c o ~ r n ~ .  

Civil action by plaintiff. as substituted trnstee, to cstablisli prefcrcncr 
or priority of (>lain1 for  $32,242.79 agai~ist  fuiltls ill 11antls of liquitlating 
agellt of Cc l~ t r a l  Bank a ~ ~ d  Trust ('onipauy, said aniount h a \ i ~ ~ g  bee11 
tlrposited for  a specific purpose nlld misuseJ or niisapplic~l b , ~  the ba111i 
prior to its i n s o l r ~ l r e ~  anti closil~g, 10 Sorenibcr, 1930. 

Fro111 a jut lgi l ie~~t for p l a i~~ t i f f ,  the tlefelltlants appeal 
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BALTIJIORE TRUST COMPAKP, TRUSTEE, V. GURNEY P. HOOII, 
COMMI~SIOKER. 

(Filed 15 March, 1933.) 

, ~ P P E A L  by defendant from Sink, J., at  J u n e  Term, 1932, of 
B r ~ c o n r ~ ~ .  

Civil actioil to establish preference, or  priority of plaintiff's claim 
against funds in the hands of liquidating agent of insolvent bank. 

The case was heard by the court without the intervention of a jury, 
upon facts agreed or found without objectioii: 

The  Federal Mortgage Company and Standard Mortgage Company 
issued ccrtain bonds with interest coupons attached, secured by inden- 
tures duly registered. These bonds a i d  coupolts were payable at the 
Central Bank a i d  Trust Company, named as trustee in each indenture 
for such purpose. To meet the interest represented by maturing cou- 
pons, the Federal Xortgage Company and the Standard Mortgage Com- 
pany deposited with the Central Bank a ~ i d  Trust Compailp $7,121.75 
and $3,262.35 respectively, and these ail~ounts were entered upon the 
books of the trust departliient as having been received for tlie respective 
purposes of paying said coupons. 

When the Central Bank and Trust Company failed, 19  Kovelnber, 
1930, the abore amounts had not been applied to the payment of interest 
coupons, and according to the records of the trust departmei~t of the 
bank, said amounts are still held for said purposes. 

Plaintiff sues as substituted trustee. 
The  court found that the amounts so deposited with the Central Bank 

aud Trust  Compaily by the Federal hfortgage Company and the Stand- 
ard Mortgage Company coilstituted special deposits for specific purposes 
and adjudged that plaiiltiff v a s  entitled to a preference of $10,384.10 
against the assets in the hands of the liquidating agent, '(and to be paid 
ill full. if there is a sufficient amount realized from the licluidation of 
tlie said bank to pay the same ill ful l ;  antl, if not, that  it  share pro rata 
with the other preferred claims agaiiist said trust, as finally determined 
by the courts." 

Defendant appeals, assigi~ing errors. 

Alfred S. Barnard for plainf i f l .  
Johnson, S m a f h e r s  CE Rollins for deferdai l f .  

PER CURIAM. Affirmed on authority of Safe  Deposit Co. v .  Hood,  
C'omr., ante, 346, and Flack v. ~ ~ o o c l ,  C'onzr., a n t e ,  337. 

Affirmed. 



r -  > 
I i h  I N  THE SUPREME COI-RT. [204 

THE REAL ESTATE TRUST C'OhIPAST r .  GURNEY P. HOOD, 
COMMISSIONER. 

(Filed 15 March, 1933.) 

L l r ~ > e A i ~  by d~fe i idaut  from C ' l ~ r n t ~ r ~ t ,  J., at August Term, 1932, of 
B ~ X C O M B E .  

Civil action to establish prrferei~cr, or priority of plaintiff's claim, 
to fuutls iii ha i~ds  of liquitlatillg a g r ~ ~ t  of iiisolreiit bank. 

From a j u d g m e ~ ~ t  for plaintiff, the dcfeiiilnnt appeal.. 

n a r k i n s ,  I'an Il'inX.lc Le. M'alfon for plaintif. 
Johnson, S ) t ~ i r f h e ~ . s  CC IZo1lin.s und  T .  A. t ' z z r l l ,  Jr., f o r  rlpfpndant.  

PER CI-RIAJI. The facts ill the illstant case are so 1 early identical 
with those appeariilg i ~ i  the case of FlatX r .  I loacl ,  C'om~.., unit ,  337, as 
to be controlled by the same principles. 

Alffirmed. 

THE REAL ESTATE TRUST ('OhlP.4NT r. GURNEY P. HOOD. 
COMMISSIOXER. 

(Filed 13 hlarch,  1933.) 

-ZITELL by d e f e ~ ~ t l a i ~ t  from Sink, d., at  June  Twm,  1932, of 
B r - s c o a r u ~ .  

C i d  ac*tioll to cstahlish prcfereucc, or priority of p ailitiff's claim 
against f u n t l ~  ill 11a11tls of liquidating agent of ilisolrciit bank. 

The ( m e  \ \as heard by the court without the ilitrrrcnlioil of a jury, 
upon facts agreed or foulltl without objectioi~: 

Tlic Co~~t inen ta l  Mortgage Oonlpany issued ccrtaiil Lorlds with in- 
:errst csoupoi~s nttaclicd. These b o ~ t l s  niitl conpons Twrc payable a t  thr  
( lei~tral  H a i ~ k  ni~tl Trust Compaiiy, nartied as truster, for such purpose. 
T o  nlrrt the intt'rest reprcseiitetl by maturilrp coupo~~s ,  the Continrntal 
hlortgngr ('ompaiiy deposited wit11 the C'eiitral I3a11k niid Trust Corn- 
paiiy $2,001.25, and this amour~t  was ciitercd upon the books of tllc 
trust tlcpartmcwt as l i a ~ i n g  been recrircd for the purpose of paying 
said iiltrrcst c.oupoi~s. 

Whew the Central Bank and Trust  Compaiiy failed, 19 Norember, 
1930, the abore nrnouiit had ~ o t  bee11 applied to the p a y i i l ~ l ~ t  of i r i t~res t  
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coupons, and according to the records of the trust department of the 
bank, the amount was still being held for said purpose. 

Plaintiff sues as substituted trustee. 
The  court found that  the amount so deposited with the Central Bank 

and Trust  Company by the Continental Mortgage Company constituted 
a special deposit for a specific purpose and adjudged plaintiff entitled 
to a preference against the assets in the hands of the liquidating agent. 

Defendant appeals, assigning error. 

Alfred S .  Barnard for plaintiff. 
Johmon,  Smathers & Rollins for defendant. 

PER CCRIAXZ. Affirmed on authority of Flack v. Hood, Comr., ante, 
337. Plaintiff is entitled to a preference, and to share pro rata with 
other preferred creditors in the distribution of the funds in the hands 
of the liquidating agent of the Central Bank and Trust Company. 

Affirmed. 

POLK COGNTY v. GURNEY P. HOOD, COMMISSIONER. 

(Filed 15 hlarch, 1933.) 

APPEAL by defendant from Schenck, J.,  at  April Term, 1932, of 
POLK. 

Civil action to establish p e f e r e m e  or priority of plaintiff's claim 
for $847.84 against funds in hands of liquidating agent of First  Bank 
arid Trust  Company of Tryon, said anlour~t having been deposited for a 
rpecific purpose and held by the bank, without application to designated 
purpose, when it became insolvent, 2 1  Sovember, 1930. 

From a judgment for plaintiff, the d~fendan t s  appeal. 

,If. R. McCown for plaintiff. 
J .  S .  Xassenburg for defendanf. 

PER C C R I A ~ T .  *Iffirmed 011 authority of Parker u.  Trust C'O., 202 
S. C., 230, 162 S. E., 564, arid Flack v. Hood, C'omr., ante, 337. 

Aiffirmetl. 
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BAKK O F  L E I C E S T E R  v. GURSEY P .  HOOD,  C'O~~~UISSIOXER. 

(Filed 15 March, 1933.) 

-IPFEAL by defendant from ( ' l e rnen t ,  J . ,  at  Ju ly  Term, 1936, of 
Br iYcoAr~~.  

( ' i d  action to establish preference, or allcged priority of plaintiff's 
claim against funds in hands of liquidating agent of il~solvent bank. 

Tlie Bank of Leicester had on deposit in the Central Bank and Trust 
Company tlir suin of $14,121.73. 011 1 9  October, 1930 about an hour 
before the depository bank closed for the (lay, ant1 failed to  open again 
because of i~~so l r ency ,  the p rc s ide~~ t  of the plaintiff bank presmted a 
(.heck for tlw a~nonn t  of its deposit. The  president of plaintiff bank 
was informed ill a p r i ~ a t c  i n t e r ~ i e w  that the depositor,y bank \\as not 
in condition to pay the clieck in currelic?, hut that an  effort would be 
made to obtain the nioiley from some other bank in the city. Tlie 
president of plaintiff' ba11k tliercupoii naited in the lobby of the de- 
positor. bank until after two o'clock a t  whic.11 time the clepository bank 
closcd for the day without casliii~g the clieck, and suspended business 
thereafter. At the time pla i~~t i f f ' s  check was first presented for payment 
the dfpository bank had $36,533.00 cash on hand. 

Erorii a judgment awarding the plaintiff a preference, the defendant 
appeals. 

C. E. 11lacX.siocX: for plaintiff'. 
J o h n s o n ,  S m a t h e r s  Lt: Roll ins  for d e f e d a n t .  

PLR CI-RIAAI. Reversed on authority of Allorecork v. Hood, Comr. ,  
202 iL'. C., 321, 162 S. E., 730. 

Reversed. 

VIHOII\'IA T R U S T  C O N P A S T ,  E. 11. JIEADOTVS ASD 1\[RS. JULIA B. 
J O N E S  r. E. %I. GREES. RECEIIER OF FORT TOTTEB', INCORPORATED, 
J O H N  A. GUIOS ,  TRCSTEE, C R A V E S  COUKTT A K D  NA'I7IONAL HOLD- 
I S G  COXPANT.  

(Filed 15 March, 1933.) 

A l r r ~ a ~  by plitintiffs from M u r ~ i s ,  J . ,  at  Sovembcr T'erin, 1933, of 
CRATES. Affir~iied. 

This action was heard on tlie motion of tlie defeida ~ t s  other than 
John -4. Guion, trustee, that tlie action be consolidated for trial with an  
rctiou entitled "Crave11 County P. Xatioiial Holding Company and 
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others," now pending in the Superior Court of Craven County, and 
that the coiisolidated action be referred for trial. 

From order allowing the motion to coilsolidate and referring the 
consolidated action to a referee, for trial, plaintiffs appealed to the 
Supreme Court. 

E. Jf. L o n g  a n d  W .  B. R. G u i o n  for  ~ l a i n t i f s .  
l l foore  LC' D u n n  and W a r r e n  d W a r r e n  for  de fer tdanfs .  

PEE CLTRIAAI. There was no error in the order coiisolidating this ac- 
tion with aiiother action pending in the Superior Court of Craven 
County. I n  F l e m i n g  r .  H o l l e m a n ,  190 S.  C., 449, 130 S. E., 171, it is 
said:  "The object of coiisolidating two or more actions is to avoid a 
multiplicity of suits, to guard against oppression and abuse, to prevent 
delay, and especially to save unnecessary cost and expense; in short the 
attainment of justice with the least expense aiid vexation to the parties 
litigant. Consolidation, however, is improper, when the conduct of the 
cause will be embarrassed, or complications or prejudice will result, 
wllicli will iujuriously affect the rights of the parties.'' I n  the instant 
case, the order of consolidation is supported by this principle. 

An examiiiation of the pleadings in this and in the action with which 
it was consolidated shows that there mas no error in the order of refer- 
ence. C. s . ,  573, subsection 5 .  The relief sought in both actions is 
equitable in its nature. 

Affirmed. 

(Filed 22 hIarcli, 1933.) 

Appeal and Error J c- 

Wheie there is no request for findings of fact the judgment of the 
lower court will be upheld, it being presumed that the court found the 
nrcessnry facts and that the judgment is correct, the burden of showing 
error being on appellant. 

CIVIL ACTIOS, before C l e m e ~ l t ,  J., at October Term, 1932, of HAYWOOD. 
The plaintiff alleged that he had purchased certain lands from one 

Thomas Bgrd, executing a mortgage or deed of trust to the defendant, 
Bankers Trust  and Tit le Insurance Company, trustee, to secure the 
balance of purchase money amounting to $200,000, and that thereafter 
the General Assembly of Ror th  Carolina had enacted the Smoky Moun- 
tain Pa rk  bill aiid officials of said P a r k  Commissiori had stated that said 
laud would be iucluded within the park area. Thereupon plaintiff ap- 
proached Byrd and after some negotiation, i t  was agreed by Byrd to  
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PER CURIAM. There was no request for findings of f:ct. Hence it is 
to be presumed by tlie Appellate Court that tlie judge found tlie neces- 
sary facts to support the judgment. I t  is tlie duty of appellant to show 
cmor, and in the absence of such showing, the judgnient is presunled 
to be correct. HentJ~i-son 1 ' .  J ~ n k i n s  Hdw. Co., nntr, 7 7 3 .  

extend the time of payment of said notes in order to enable plaintiff 
to make an advalitageous sale of said land. Byrd died in September, 
1929, and the defendants, D. J. Weaver and Kit t ie  B .  Byrd, were ap- 
pointed administrators and trustees of his estate. I'laintiff further 
alleged that  in violation of his oral agreement with Byrd, deceased, 
the defendants proceeded to sell the land to the P a r k  Commissiori for 
the sum of $5.50 per acre and delivered a deed therefor, and tliat by 
reason of such breach of contract damage had resultetl in the sum of 
$300,000. 

The defendant, in answer to tlie complaint, pleaded as a bar or  
estoppel former actions instituted by tlie plaintiff upon the same alleged 
cause of action. I n  this connection reference is  ma& to 202 N. C., 
555-56, 164 S. E., 338. The trial judge decreed as follo~r-s: "After 
hearing argument of comisel the court dotli consider and adjudge tliat 
the action as  abore entitled be dismissed upon the giounds set forth 
in the pleadings. I t  is furtlier ordered and decreed by the court, upon 
tlie pleadings, that  the plaintiff, his agents, servants, a torneys, or any 
oue acting under his authority, shall be, and they hereby are, restrained 
and enjoined from prosecuting against the defendants, ,r ally of them, 
any furtlier action upon tlie grounds set fort11 in the cornplaint herein." 

From the foregoing judgmc~lt the plaintiff appealed. 

Jos. 117. Little and Geo. If. Il'ard for  plaintiff'. 
Eleaz~l,  Shuford (4: I l n ~ t s h o r n  for  defrndanf. 

EDSA W. BASKS,  EXECCTHIX, ETC., V .  NATIONAL ACCIDENT AND 
H E A L T H  INSURANCE COAlPL4KP. 

(Filed 22 March, 1033.) 

APPEAL by defendant from Frizzelle, J., at Septembw Term, 1932, 
of PITT. 

Ciri l  actioii to recorer on contract of insurmee. 
The execution of the policy was admitted. The defense interposed was, 

that in the application the assured made false answers to material ques- 
tions colicerrling his health and prerious medical attention. 
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Upon conflicting eridence, the issues raised by the pleadings were 
submitted to the jury and answered in favor of the plaintiff. Judgment 
on the verdict, from which tlie defeudant appeals, assigning errors. 

S .  J .  E c e r e f f  for plaintif f .  
Prescot t ,  T y s o n  & S p a i n  for defendant .  

PER CI'RIAJI. 011 controverted issues of fact, the jury has responded 
in favor of the plaintiff. The case seems to have been tried in substantial 
conformity to the apposite decisions on the subject and agreeably to 
the principles of law applicable. We have discovered no ruling or action 
on the part  of the trial court which we apprehend should be held for 
re~ers ib le  error. Hence, the wrdict  and judgment will be upheld. 

N o  error. 

D U P I J N  C O U S T Y  v. SU1)IE T E A C H E T  ET AL. 

(Filed 22 Bfurch, 1933.) 

APPEAL by heirs at law from C'ranmer, J., at December Term, 1932, 
of DUPLIX. 

Civil action to foreclose certain tax certificates, and apparently con- 
verted into a special proccedirig among the defendants for the sale of 
lands to make assets. 

From a judgment establislii~lg certain claims against tlie estate of 
,\I. C. Teacliey, deceased, and orderi~ig a sale of lands to p a y  same, his 
heirs at law appeal. 

Cicorge R. Il'ard for plaintif f .  
,I. J .  Blnnton and  J o h n  A. Gacin for defendants.  

PER CCRIAM. The proceeding seems to be somewhat anomalous, but 
as  the pleadings hare  beell omitted from the transcript, and 110 error is 
apparelit, the appeal will be dismissed on authority of Riggan  c .  l i a r -  
?,ison, 203 S. C., 191, 165 S. E., 358, and P r u i t f  c. W o o d ,  199 K. C., 
5'88, 156 S. E., 126. 

Appeal dismissed. 
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CHBS. KELLY v. CHBS. 31. STIEFF, ISCORPORATED. 

(Filed 29 March, 1933.) 

APPEAL by defendant from Decin ,  J . ,  at December Term, 1932, of 
NEW HAPITOVER. No error. 

R. B. Shepard  and  H .  E d m u n d  Rodgers  for plaintif? 
J o h n  D. B e l l a m y  & S o n  for dpfendant .  

PER CCRIAM. The plaintiff brought suit to collect an amount allcgetl 
to be due him as commissions for the sale of pianos under a colitract 
he made with the defendant. When the pleadings nere  filed a com- 
pulsory reference was ordered and exceptions were filed to the report. 
A11 issue of debt was then submitted to the jury and was a~isweretl in 
favor of the plaintiff. 

We have examined all the exceptions in the appellant's brief ant1 
find no just cause for disturbing the juclgmeiit. 

No error. 

N. F. TURXER v. J. 31. TEMPLETON, JR., A X D  A.  J. 'JII.:hlPI,ETON 

(Filed 29 BIarch, 1933.) 
Bills and Sotes H b- 

I n  an action on a note a demurrer interposed on t l ~  ground that de- 
fendant was an endorser and the compluint failed to  allege that he was 
given written notice of dishonor is properly overruled where the complaint 
alleges facts sufficient to show a wairer of notice. 

, ~ P P E A L  by defendant, A. J. Templeton, from S ine la i r ,  J., at  So rem-  
ber Term, 1932, of WAKE. Affirmed. 

This is an action oli a ~ i o t e  payable to the order of t l e  plaintiff, and 
executed by the defer~dant, J .  N. Templeton, J r . ,  as inakw, a i d  the 
defendant, A. J .  Templeton, as endorser. 

From judgment o~erru l i l ig  his demurrer to the compla i~~ t ,  the de- 
fendant, A. J. Templeton, appealed to the Supreme Court. 

J .  Spencer  S f e l l  for plaintifi-'. 
R. L. M c J f i l l a n  for defendant .  

PER CTRIAJI. I t  appears froin the complaint that the i ~ o t e  sued on was 
dated 2 April, 1929, and was due ninety clays after  its date. This action 
mas begun on 16 March, 1931. 
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The demurrer to the complaint on the ground that it is not alleged 
therein that notice in writing v a s  given to the defendant of the dishonor 
of the note by its nonpayment at maturity, was properly o~erru led .  
Sufficient facts a re  alleged in the amended complaint to show that there 
was a wairer of notice by the defendant both express and implied, if 
upon all the facts alleged in the complaint defendant was liable only as 
an endorser, and, therefore, entitled to notice. C. S., 3091. 

Affirmed. 

A U Z I  J. E I L I S G T O E ,  TRUSTEE, r. D. D. E L L I S G T O S  ET AL. 

(Filed 29 March, 1933.) 

APPEAL by applicants for allowance from S i n c l a i r ,  J., at X o ~ e m b e r  
Term, 1932, of WAKE. 

Petition for partitioil, with prayer on the part  of two of the re- 
spondents that  executor and trustee be required to file true and correct 
account of his stewardship, as upon application to surcharge and falsify. 
The matter mas referred, as it involved an accounting, and resulted in 
benefit to the estate; whereupon application was made for allowance out 
of the estate of counsel fees to attorneys for the two respondents who 
demanded that the executor and trustee be called to book. Applicatioi~ 
denied 011 the ground that the court "is without power to make such 
allowance." Appeal by applicants. 

P o u  CE POLL a n d  R. L. ~ I l c M i l l a n  for  a p p e l l a n f s .  
X a n n i n g  & X a n n i n g ,  A. B. Breece  a n d  J o n e s  d Brassfield for  

appellees.  

PER CURIAM. Affirmed on authority of X o r d e c a i  c. D e c e r e u z ,  74  
N. C., 673, and I n  re  ll'il7 of Howe l l ,  a n f e ,  437. 

Affirmed. 

ALAJIAKCE H O M E  B U I L D E R S  A S S O C I A T I O S  v. R A L P H  11. HOLT. 

(Filed 5 Apri l ,  1933.) 

APPEAL by plaintiff from B a r n h i l l ,  J . ,  at November Term, 1932, of 
.ILAMASCE. Affirmed. 

Cooper  *4. H a l l ,  J .  D o l p h  L o n g  a n d  ,If. C.  T e r r e l l  for appe l lan t .  
D .  J .  W a l k e r  f o r  appellee.  
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PEK CLRIAZI. 0 1 1  2 X o ~ e n i b e r ,  1926, the  t l e fe~ lda l~ t  esecute(1 to the 
plai l~t i f f  his  prol i i i~sory l ~ o t c  f o r  $1,750 ant1 secured i t>  p a y m e ~ ~ t  by :I 

deed of t rust  011 r d  estate. I t  is alleged tliat default x i s  made  i n  pay- 
rncut, that  the la1111 was sold, tha t  the proccwls w c w  applictl on  t l ~ c  not?, 
a114 that  there i i  n rrinnii~clrr tlue, to recover wli1cli t h e  pri s ~ n t  a r t i o i ~  
\ \ a s  hrouglit. T l ~ c  d e f c i d a ~ l t  druictl tlint lirx hat1 rnadc tlc.fault, alleged 
that  11c 1i:rtl c ~ ~ i v c y c d  the mortgaged lai~cl to t l ~ t ~  pl:i~itiil"s a g e i ~ t  ill 
p;~yruc~ut of tlic drbt ,  a ~ t d  that  a \  to lliri~self the i ~ o t ~  I1:1tl been pait1 n11t1 
ful ly  satisfied. 

r 3 I l l r  cxmc n.ai  rcfcrrctl, tlic rc,fcrct~ mntle liis report,  ant1 c ~ c i y t i o n s  
n e r e  filtd. The r ~ p o r t  coi~tai i ls  tl~cl follon i i ~ g  filidingr of f a r t  : '('L'hr, 
said R a l p h  11. Hol t  accordingly made rnontldy lla? ~nc~l r t s  upon w i d  note 
unt i l  25 Fcbrunry,  1987, whereupon t h e  recmds introd ~ c t d  ill e v i t l c i ~ c ~  
of tlic plaiiitiff company disclose tha t  t h n c u p o ~ i  said i ~ ~ t l r b t c ~ l r ~ c ~ s s  was 
trallsfcrrccl to  the accoui~ t  of A\ r~ lo ld  Holt ,  a brother of tlie tlr.fenilaiit, 
Ra lph  31. I I o l t ;  tha t  the said ,\rnoltl I Iol t  made  ~ ; L ~ I I I C I ~ ~ S  t l i i w o i ~  
t l~rongl i  &Iugust,  1030, :md that  thc h a l a ~ ~ c c  tlue on mid 11ote in  I )cwm-  
her, 1030, \ \ a s  fourt i ,e l~ h n ~ ~ d r e t l  twenty-nillc dollars t h i r t y - i ~ i i ~ e  cents 
($1.429.39) ; tha t  some ycars  afterwartls,  tlic csnct da te  is  ]lot ill m i -  
tle~rce, thc  said property was foreclosed untlcr said Ra lph  M. I'iolt dwrl 
of trust n11c1 purrllasctl by the ,\lmraiice Home Builtlcr- , \swc. iat io~~ a t  
tllc 1)ricr of olle l~unt i rcd  dollars ( $ l o o ) ,  which has  be( 11 duly crrtlitetl 
l l p n  snit1 indebtedness less cost of said bale, mld that  'he bx1a11c.e t l u ~  
upon said note and i~debtctlrless is t l i i r t e c ~ ~  liui~dretl fif ty-three dollar:, 
; ~ n d  w v c ~ ~ t y - ~ l i l ~ ~  cents ($1,333.7!1), with interest t l i r~9ol l  un t i l  paid. 
Fro111 tlie rvidc~rt*c :md the t e s t i r ~ i o ~ ~ y  of Ra lph  >I. Holt  ant1 111s bro t l~cr ,  
,\rlloltl Holt ,  i t  is f o u ~ i d  as  a fac t  tha t  R a l p h  X. H o l t  lmtl a c o i ~ w r s a t ~ o l ~  
~r it11 TI7. E:. Skinrpc, nl io  n a s  ail officer of said L\lam:lnct$ H o ~ c  T3uiltlcrs 
.Lstociittioil, nhercby  it  was u~ltlerstootl that  the bait1 l i a l p h  M. Irol t  
noultl dcetl the sirid property to the  L I l a r r ~ a ~ ~ c . c  Horr~c' Builtlcrs ,I\socia- 
tion i n  ful l  s e t t l r r n c ~ ~ t  of said iii t lcbtetl~~css; tliat ill accmtlal~ce n it11 said 
a g r c w ~ i c ~ ~ t  so testified to by said R a l p h  N. Holt ,  lie t l t l i ~ c v t l  his  old 
tlecd to 311.. S h a r p c  and  a t  a la ter  date  lie signed a pnpci-\\riti i lg ~vliicli 
purported to 13r a ( Ic~r l  at the  instalice of George S l ~ a r p e ,  brother of 
IT. X. Slinrpe, hut i t  is  not i n  eviderice to  who111 the tlectl was ~ir:~tlc, 
nor a~iyt l i i i ig  concernir~g the contcrits of tlie deed, and il l i  not ill cvi- 
tlcncc tliat George S h a r p c  was a n  agent of thi. A i l a ~ ~ ~ a ~ ~ c e  Home B n ~ l d e r s  
Association." 

Tl ic  t r i a l  court collcl~tietl  a s  a mat te r  of law that  the. coilduet of tlic 
plai i~t i f f  in  t r a i ~ s f e r r i n g  the  a c r o u l ~ t  t o  A n ~ o l d  ZIolt, ant1 ill r c c c i ~  illji 
pay  f r m  lllIr~iold Holt ,  aiid i n  failillg to nialtc dernau,l 11po11 Rall)li 
31. IIol t ,  ant1 ill other colrduct tliscloietl by the erit1ei1c.c cso~~qtitutc(l a 
r a t i f i c a t l o ~ ~  of tllc agree l i i c~~t  h t n e c ~ l  R .  ,\I. Holt 2 ~ ~ 1  t11t~ l ) l ; \ i~l t iK aiid 
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of the agreement betreen the plaintiff and Arnold Holt on the other 
hand, and that said transfer constituted a novation of said debt. making 
the said Arnold Holt the principal and only debtor of t h ~  plaintiff on 
said note. 

I f  i t  be granted that there is no sufficient eridence of technical nora- 
tion, the findings of fact nerertheless support the conclusion of law 
that Ralph 31. Holt was released from his obligation to the plaintiff 
and to this extent the judgment is affirmed. I n  this riew of the case any 
allcged failure of proof in the execution of a deed by the defendant 
would not be controlling. W e  find no reversible error in the otllcr 
exceptions. 

Affirmed. 

METROPOLITAS LIFE IKSURASCE C031PAKY, A CORPORATIOS, r. W. 0. 
RASBERRY A X D  WIFE, BR'NIE RASBERRT. 

(Filed 5 April, 1933.) 

I OIR. ,IPPEBL by defendant from Gracly, J. From LEY 
The judgment of the court contains the following recital: '(And it 

v a s  there agreed that  the court might find the facts and enter judgment 
out of the county and out of term, to hare  the same effect as if entered 
in the county of Lenoir, and a t  term time." Pursuant to this agreement 
the court found the following facts and rendered the follo~viag judgment. 

On 18 September, 1926, the defendants borrowed from the plaintifl' 
the sum of $6,500, and executed their note for the same, and on the 
same date executed to Raleigh Banking and Trust  Company, a deed of 
trust on larids in Lenoir County, for the purpose of securing said loan, 
which deed of trust appears on record in Book 91, a t  page 317, of the 
register's office of said county. The note was due 1 November, 1926. 

Default was made ill the paxment of said note, and plaintiff caused 
the lands described therein to be adrertised for sale by said trustee on 
16 January,  1931, after due notice as required by law. At that  time 
there was due on said bond, as interest, the sum of $367.60, and the 
plaintiff had paid accrued taxes on the land amounting to $1,400. 

The sale was enjoined in an action brought by the present defendants 
against the trustees, Commercial National Bank of Raleigh and Leon S. 
Brassfield, who had been regularly substituted in the place of the 
original trustee. 

At the hearing of the restraining order before the undersigned judge 
of the Superior Court, said judge recited in the judgment then entered, 
that "the only grounds for injunctive relief set u p  in  the complaint, are 
that the plaintiffs are unable to pay said debt, that  the lands in question 
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I N ~ C R A X C E  Co. 2i. RASBERRY. 

are n-orth much more than said i~idebtetiliess, and t lat  owing to the 
present financial depression, i t  is impossible for the plaintiffs to raise 
sufficient funds to pay said debt." I t  was further recited i11 said judg- 
111ent that "tlie court has carefully cxamirled the complaint with a view 
of ascertaiiiing if there is any possible allegation thurein upon which 
equitable relief coultl or might be demanded, and having failed to find 
ally such allegation," it was thereupon adjudged that the restraining 
order be dissolved and the action ciismissed; and the trustees mere per- 
mitted to proceed with the sale of said lantls in the same manlier as if 
tlle act ioi~ had not been conimeirccd. 

From said judglnent an appeal xvas noted, but n a s  never prosecuted 
mid the Fame has been abandoned by the defendants, Rasberry and wife. 
The trustees proceeded to advertise aud sell the larids ill question, ant1 
at the sale the lands were purchased by the plaintiff for the sum of 
eight thousal~ti, six hundred, sixty-six and 07/100 dollars, and a deed 
was rnade to it by said trustees, after saitl sale had laid ope11 for the 
statutory time, and no upset bid was made. The defe~~t lants  had i~oticc 
of said sale. 

After said sale and the executioii and rcgistratioli of the deed from 
said trustees to the plaintiff, which sale was on 20 July,  1931. the de- 
f e l ~ d a i ~ t s  remained in the possession of the lands in question and refused 
to surrender the same to thr  plaintiff, a i ~ d  on 10 Ifarch,  1932, tli 
plaintiff ii~stitutcd the present action in ejectment ill which the sum- 
mons and copies of the complaint were served on thrl defcndai~ts oil 
11 Nareh,  1932, by the sheriff of Leuoir County. The  time for allswer- 
ing cxpired 011 10 April, 1932, which was Sunday, qo that, under the law, 
the defendants had until 12 o'clock midnight on 11 April ,  1932, in which 
to file answer and bond for costs, as required by statute 

On 11 April, 1932, the defendants filed all alisxer, ~ u t  did not file 
any bond for costs. 

On 10 Xarch,  1932, the plaintiff applied to tlle c o w  for a receiver 
of the lands in controversy, and on 30 hlarcli, 1932, S. L. Fordliani, of 
K i ~ i s t o ~ ~ ,  was appointed r ece i~e r  of saitl la~ids  by cou!,e~~t order, axit1 
said receiver, also by coilsent of the parties, leased t h ~  lands ill con- 
troversy to the clefendant, Mr. 0. Rasbcrry, for the year 1032, a t  a rental 
of $300, and the defendants are now in the possession of said premises 
as  tenants of said receiver. 

011 2 May, 1932, the plaintiff moved before the clerk of the Superior 
Court for judgment by default filial, and also that the ,iiisiver filed bc 
striclren out, under C. S., 495, or under C'. S., 496. T11c clerk denied 
the plaintiff's motion, and to the colltrary, eriteretl ail clrder ?tune pro 
fzinc, permitting the defendants to file a certificate reqt ired by C'. S., 
496, and allowed tlie ailsuer to r c n l a i ~ ~  011 file. Fro111 this order tlie 
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Metropolitan Life Insurance Company appealed to the judge a t  Cham- 
bers, and the cause is now u p  for hearing upon said appeal. 

Practically eyery question presented by the defendants' answer in the 
instant case v a s  presented in their complaint in the former action, and 
the same have been passed upon, and are now not open for a renewed 
adjudication. The defendants are estopped to again present said conten- 
tions to the court. 

I11 the instant case they allege that  the substitution of the present 
trustees was irregular. That  question, however, was determined in the 
first action. They contend that  the trustees were not present at the 
sale. That  is immaterial, provided their agent conducted the sale, and 
that  is admitted, a t  least by inference. 

They contend that  if given time they can pay the debt secured by the 
deed of trust, and that  the plaintiff is seeking to take an  undue ad- 
vantage of them. These are matters which are purely of humanitarian 
interest. I t  is not denied that the plaintiff has paid taxes on the land 
since the sale; i t  does not appear from the pleadings in the original 
action, or in the instant case, that any advantage call be had to the 
defendants by a postponement of "the day of judgment." The sym- 
pathies of the court go out to the defendants, as to all persons who are 
in distress. The  ~ r e i e n c e  in the world at this time of so much distress, 
the inability of men to pay their taxes, the increasing costs of govern- 
ment, and the improbability of any substaiitial change in conditions, are 
matters of the gravest iiature. I f  the defendant had offered, or showed 
their ability to offer anything a t  all in the way of payment of taxes and 
interest on the admitted debt, the court might exercise its discretion, 
even at this late date, and permit the filing of the certificate and an- 
swer; but as nothing has been offered, and it is perfectly apparent that 
nothing will be offered in the way of taxes or interest, and as the clerk 
had no authority under the law to enter the order appealed from, it is  
now considered, ordered and adjudged that the order of the clerk of the 
Superior Court, permitting the defeudants to defend in  forma pauperis, 
be, and the same is declared null and void, and is stricken out. I t  is 
further adjudged upon the facts as found, that the answer filed by the 
defendants be stricken out;  and it is further ordered, adjudged and de- 
creed that the plaintiff is the owner of the lands and premises described 
in the complaiiit, being the lands referred to in the deed of trust executed 
by the defendauts to Raleigh Banlring and Trust  Company, recorded in  
Book 91, a t  page 317, of the register's office of Lenoir County. I t  is 
further ordered that a writ of assistance be issued by the clerk of the 
Superior Court, commanding the sheriff of Lenoir County to put the 
defendants out of the possession of said lands, and to put the plaintiff 
into the possession thereof. 
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I t  appearing to the court that  the defendants are  in tlie present posses- 
sion of said lands as  teiiants of the receiver, for the year 1932, i t  is  
ordered that said writ of assistance be not issued u n t ~ l  on or after 31 
December, 1932, a t  12 o'clock midilight, a t  which lime the present 
teiiaiicy will cease and determilie. 

Tlie costs of this action will he taxed agniiist the dcfeudants by the 
clerk of the Superior Court. 

R o u s e  d R o u s e  fo r  appe l lan t .  
I l ' i n s fon  d3 T u c k e r  for appellees.  

PER CI~RIAAI. Upoil the facts as found by the trial court the judg- 
ment is  

Affirmed. 

E T H E L  REICH v. HOME MORTGAGE CORPORATIOS. 

(Filed 12 April, 1933.) 

,IPPEAL by defendant from Stack, J., at September Term, 1932, of 
Fo~ t sv  TIZ. 

C'ivil action to recover penalty for usury. 
The defendant beiug a foreign corporatioii, service of su imno~~s  was 

sought to be obtained through the Secretary of State as pro1-ided by 
C. S., 113i.  

Tlie defendaiit entered a special appearance a i d  movecl to dismiss the 
action for want of proper serrice. 

Upon evidence sufficient to support the findings, the co l r t  found "that 
the defcildant owned property and was doing business at ,  before and 
since the starting of this suit and the service of said process, in the 
State of Ror th  Carolina," and upon such filldings overruled the motion 
to disn~iss. Defendnilt nppeals, assigning errors. 

l i o y l e  C'. R i p p l e  for  pluinfiff. 
E'fird LP^ L i i p f e r t  for  d e f e n d a n f .  

PER C r ~ r a a i .  Affirmed on authority of Lunce ford  u. A-lssociation, 190 
S. (J., 314, 129 S. E., 805, R. R. v. C'obb, 100 N. C., 373,  129 S. E., 
568. See note, Yale Law Journal  (April, 1027), page St,?. 

AAirmed. 
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I s  RE GARKER BANKING AND T R U S T  COMPANY, CHARLES 
SLOCUMB GAY, LIQUIDATIXG AGENT. 

(Filed 12 April, 1933.) 

APPEAL by petitioner from Sinclair, J., at October Term, 1932, of 
WAKE. 

Petition by administrator for preference or priority of claim to funds 
in  hands of liquidatiiig agent of insolvent bank. 

The  Garner Banking and Trust Conlpany had on deposit with itself 
to the credit of itself as executor of the estate of E. A. Johnson, deceased, 
the sum of $4,702.10 a t  the time it failed, 13  July,  1931, because of 
insolvency. I t  had commingled this deposit, as well as others of a 
similar nature, with the moneys in its common till. 

The petitioner's application for a preference to the funds in the hands 
of the liquidating agent was denied, and he appeals. 

T.  Lucy  Williams for appellant. 
Willis Smi fh  and John H .  Anderson, Jr., for appellee. 

PER CVRIAM. Affirmed on authority of Roebuck v. Surety C'o., 200 
N .  C., 196, 156 S. E., 531, Bank v .  Corp. C'om., 201 N .  C., 381, 160 
S. E., 360, Hicks v. Corp. C'om., 201 N.  C., 819, 161 S. E., 545. 

THE FEDERAL LAND BAR'K O F  COLUMBIA v. A K E I E  A. KORNER ET AL. 

(Filed 12 April, 1933.) 

APPEAL by certain of the defendants from Sink, J., at  February 
Term, 1933, of FORSYTH. Affirmed. 

This is an action for judgment on a note and for the foreclosure of a 
rnortgage executed by the defendants to secure the payment of the note. 

After judgment by default on the note rendered by the clerk of the 
Superior Court, it  was ordered and decreed that the land described in 
the mortgage be sold to satisfy the judgment. The  land was sold by a 
commissioner appointed by the court for that purpose. Upon the report 
of the sale, the same was confirmed by the clerk of the Superior Court. 

The  action was thereafter heard by the clerk on the motion of certain 
defendants that the order of confirmation, the decree of sale, and the 
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judgment be set aside and vacated upon the grouuds stated in the motion 
which was in writing. The motion was denied, and tht. defendants ap- 
pealed to the judge of the Superior Court of Forsyth Cc~untp. 

From judgmellt affirming the order of the clerk, the defenclants 
appealed to the Supreme Court. 

Ingle d Rucker for plaintiff. 
Charles T .  Ross for defendanfs. 

PER C ~ R I A J I .  The facts found by the judge and set out in the judg- 
ment, are sufficient to support thc judginent affirming the order of the 
clerk. Conceding without deciding that  thercl were irregularities appear- 
ing on tlie record, they are not sufficient to entitle the dchfendants to the 
relief sought by their motion as a matter of law. The judgment is 

Affirmed. 

WESLEY COLLIER r. I<. J. HASES. 

(Filed 12 April, 1933.) 

APPEAL by  lai it it iff from Stack,  J., at  September Term, 1932, of 
FORSYTH. Affirmed. 

lI'illiams & Bright for plaintiff. 
A. B. C'ummings and Efird d L i i p f e ~ f  fol, defendant. 

PER CURIAM. The plaintiff instituted this action to recover an amount 
alleged to be due for merchaudise sold by the plaintiff to the defendant. 
The defendant denicd liability and the jury anwered the issue of in- 
debtedness against the plaintiff, who appealed on error assigned in the 
charge of tlie court. We do not think the instructions given the jury are 
subject to the criticism that  the plaintiff was denied the right of recovery 
in a sum less than that  prayed for in the complaint. I n  fact, however, 
the plaintiff seems to have conducted his case on the tl-eory that the 
contract was entire. The  charge complies with Consoliclated Statutes 
564. 

Affirmed. 
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S O U T H E R S  R A I L W A Y  C O U P A S Y  v. R O B E R T  G. L A S S I T E R  A N D  
COMPAKY. 

(Filed 26 April, 1933.) 

APPEAL by plaintiff and defendant from Cowper, J . ,  a t  June  Special 
Term, 1932, of T~AICE.  ,Iffirmed. 

I n  1923 the defendant made a contract with the Highway Commission 
to construct a section of the State Highway in Johnston County, and 
thereafter entered into two "average agreements" with the plaintiff, 
marked Exhibits C and D. These agreements are identical in terms, one 
applying to cars placed by the plaintiff for the defendant's benefit at 
Clayton, the other to cars placed at Wilson's Mills. The defendant 
agreed to comply wit11 the terms arid conditions of the Xational Car  
Demurrage Rules and Charges set forth in Exhibits A and B. I n  Sep- 
tember, October, soven~ber, and December, 1923, the plaintiff placed at 
Clayton and Wilson's Mills a number of cars consigned to the defendant, 
some of which, the plaintiff contends, were held by the defendant for 
unloading for a longer time than was allowed by the demurrage rules. 
Upon failure of the parties to agree upon a settlement the plaintiff 
brought suit against the defendant to recover $2,442, the amount alleged 
to be due for demurrage charges. Pleadings were filed and the cause was 
referred to a referee with instructions to hear the evidence and to report 
his findings of fact arid his conclusioris of law. The  referee made a 
report, the court recommitted the cause, the referee heard additional 
eridence, and submitted his final report. The plaintiff and the defendant 
filed exceptions. 

Smi th  & Joyner and J o h n  H .  Anderson, Jr . ,  f o r  plaintiff 
Parhum d2 Lassifel. for  defendant. 

PER CURIAM. The record is voluminous and the briefs are exhaustive. 
We have given the exceptions filed by both parties due consideration and 
have discovered no assignment of error which calls for special discussion. 
The  trial court overruled all exceptioris and objections to rulings, find- 
ings of fact, arid coriclusions of law except the  17, 25 and 26 findings of 
fact, and as to these sustained the defendant's exceptions. The  pertinent 
principles of law are familiar and the judgment of the court accords 
with previous decisions and should be affirmed. Judgment 

Affirmed. 
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OMIA SISGLETON, WIDOW OF WILLIE SIKGLETON, DECEASED, EMPLOYEE, 
v. MODEL STEAM LAUNDRY CORIPANY AND AMERICAN MUTUAL 
LIABILITY INSURANCE COMPANY. 

(Filed 3 May, 1933.) 

APPEAL by plaintiff from Sink, J. ,  at February Special Term, 1933, 
of MECKLENBURG. Affirmed. 

Uhlman S.  Alexander and Ralph V .  Kidd for p l a i n t i f .  
J .  Lauremce Jones for defendants. 

PER CURIAM. Willie Singleton, the deceased, a colortld man, was em- 
ployed by defendant, the Model Steam Laundry Company, and had been 
working for i t  5 or 6 years. H e  was 35 years old and was earning 
$12.00 a week a t  the time of his death. H e  ran two extractors. They 
wring the clothes out after being washed. At the time of his death, on 
23 July,  1932, about one o'clock p.m., he was unloading some clothes 
from one of the extractors aud putting then1 in a true 1.. Plaintiff con- 
tends that he  was injured by a snlall lid falling, which struck him, and 
that Singleton in falling struck his hcad against the n asliing machine 
which made a cut in the back of his head about ail i~icl i  arid a quarter, 
which bled some. That  he died from concursion, ceretlral hemorrhage 
or cardiac failure. On  the other hand, defmdants contend that lie had 
serious heart trouble and died from that  trouble, which was not caused 
by any injury. 

Whatever Willie Singleton died of, it  is not disputed that he was a 
faithful cmployec and died at his post of duty. 

The  hearing Commissioner found:  "The deceased d i l  not suffer an 
injury by accident arising out of and in the course of $is employment 
causing his death. The cause of the death was heart trouble." 

On appeal of plaintiff to the full Commission, the find ng of facts and 
conclusiorls of law denying compensation by the hearing Commissioner 
were sustained. 

On appeal to the Superior Court, the following judgment was ren- 
dered by the court below: 

"Upon the hearing of this cause, it  appearing to the court from the 
record that  the physician performing the autopsy did s3 within a few 
hours after the death and within the presence of his employer and the 
representative of the insurance company and without the pernlission or 
consent of any member of the family of the deceased or 3f any one else 
with power to give such permission : 

The  court further holds that  the practice and manner of making this 
autopsy was and is unwarranted, unlawful and without justification in 
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fac t ;  the court is further of the opinion that  the testimony upon which 
the Industrial  Cornmission, of a necessity, relied in forming its con- 
clusion, was incompetent insofar as it arose from the physician making 
the autopsy, and likewise from his testimony made from a report on 
X-ray pictures which he had not examined: 

The court, however, is of the opinion that inasmuch as this testimony 
was not objected to in apt time, as shown by the record, the findings ancl 
conclusions of the Industrial Commission are binding upon this court, 
and therefore, this court affirms the rulings and judgment of said I n -  
dustrial Commission." 

The judgment of the court below insofar as it affects the rulings ancl 
judgment of the Industrial Commission is sustained. I t  has been so 
often held by this Court, that  it  is not necessary to cite authorities, that  
if there is  sufficient competent evidence to sustain the findings of fact 
by the Industrial  Commission that these findings of fact are conclusive 
on this Court, and on appeal will not be reviewed by this Court. The 
judgment of the court below is 

Affirmed. 

W. K. KANIPE r. R. B. KEXDRICK ASD J. R. HOOD. 

(Filed 3 May, 1933.) 

APPEAL by plaintiff from Cowper ,  Special  Judge, a t  September Term, 
1932, of ~IECRLENBURG. Affirmed. 

This is an  action to recover damages for personal injuries suffered by 
the plaintiff and alleged to have been caused by the negligence of the 
defendants in handling a loaded sawed-off shotgun on a street in the 
town of Shelby, S. C. The action was begun in the Superior Court of 
Necklenburg County. The cause of action alleged in the complaint 
arose in Cleveland County. 

The  action was heard by the clerk of the Superior Court of Neck- 
lenburg County on the motion of the defendants for the removal of 
the action from said court to the Superior Court of Cleveland County, 
on the ground that the defendants are public officers of Cleveland 
County, to wit, deputy sheriffs, and that  the acts complained of by the 
plaintiff were done by them in the performance of their official duties, 
and by virtue of their offices. 

On the facts found by the clerk, it was ordered that  the action be 
removed from the Superior Court of Mecklenburg County to the Su- 
perior Court of Cleveland County, for trial. 
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From this order the plaintiff appealed to the judge of the Superior 
Court of Mccklenburg County, who affirmed the order of the clerk. 
The plaintiff appealed to the Supreme Court. 

J .  F.  Xewell and Geo. W .  Wi lson for plaintif 

PER CURIAM. On the facts found by the clerk of the Superior Court 
of Mecklenburg County, and, on plaintiff's appeal, approved by the 
judge, the defendants were entitled as a matter of rigk t to the removal 
of the action to  the Superior Court of Cleveland County, for trial. 
C. S., 464(2), McFadden v.  Maxwell, 198 N .  C., 223, 151 S. E., 250, 
Shaver TI. Huntley,  107 N.  C., 623, 12 S. E., 316. The order of re- 
moval is 

Affirmed. 

NORTH CAROLINA JOINT STOCK LAND BANK ET AL. V. R. L. 
SHUFORD AND K. J. INGLE. 

(E'iled 10 May, 1933.) 
Appeal and Error J b- 

A motion to set aside the verdict as against the weight of the evidence 
is addressed to the discretion of the trial court, and kis action thereon 
is not reviewable on appeal. 

APPEAL by defendant, K. J. Ingle, from Cowper, Special Judge, at  
February Special Term, 1933, of CATAWBA. 

Summary proceeding in ejectment, commenced ill the court of a 
justice of the peace, and tried de novo 011 appeal to the Superior Court 
of Catawba County, where verdict and judgment wwe rendered for 
plaintiffs, from$which the defendant, K. J. Ingle, appeals. 

J .  C. RwEisill, Wade  H.  Lefler and Feimster & Feimsbr  for p la in t i f f .  
Shuford d2 Huffman for defendant, Ingle. 

PER CURIAM. Error  is assigned (1) "to the issues as answered by the 
jury"; (2 )  "to the refusal of the court to set aside the verdict as con- 
trary to  the weight of the evidence"; and (3)  "to the judgment as 
signed by the court." 

The only error suggested in appellant's brief is the refusal of the 
court to set aside the verdict as contrary to the weight of the evidence. 
This was a matter addressed to the discretion of the t r h l  court, and is 
not reviewable on appeal. Goodman v. Goodman, 201 IT. C., 808, 161 
S. E., 686; Whitted v .  Fuquay, 127 N .  C., 68, 37 S. I<., 141. 

Affirmed. 
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G. E. ASHLEY v. A. G. MILLER. 

(Filed 10 May, 1933.) 

APPEAL by defendant from Sink, J., at December Term, 1932, of 
WATAL-GA. No error. 

Burke & Burke and T. E. Bingham for plaintiff. 
~l'ewland & Townsend and Trivefte & Holshouser fo r  defendant. 

PER CURIAM. The plaintiff brought suit to recorer $1,350 with 
interest, the aggregate amount of eight notes executed by the defendant 
to the plaintiff in part payment of a stock of goods. The defendant 
admitted the execution of the notes and pleaded fraudulent representa- 
tion as to the quality and quantity of the goods as a defense to the 
action. 

The execution and delivery of the notes made a prima facie case for 
the plaintiff and barred dismissal of the suit; and the defendant's testi- 
mony fails to show any actionable fraud on the part of the plaintiff. 
The defendant took charge of the goods, employed a ('specialty man" to 
assist in marking and selling them, had opportunity to discorer any 
defects, had been in the business about fifteen years, conducted a ten- 
day sale, and after the sale was concluded settled with the plaintiff and 
executed the notes. We find no reversible error in the court's instruc- 
tions to the jury, in the admission or rejection of evidence, or in per- 
mitting the complaint to be verified. 

No error. 

JOHN C. CROOKS v. DR. J. F. JONAS. 

(Filed 10 May, 1933.) 

APPEAL by plaintiff from Sinclair, J., at September Term, 1932, of 
BURKE. Affirmed. 

This is an action to recover damages sustained by plaintiff and result- 
ing from the illness and death of his wife, caused, as alleged in the 
complaint, by the negligence of the defendant, a physician, who attended 
her, at  the request of the plaintiff, at and subsequent to the birth of a 
child. 

From judgment dismissing the action, as of nonsuit, at  the close of the 
evidence, the plaintiff appealed to the Supreme Court. 
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George Tt ' .  Phillips and Edward H. McXahan f o r  plaintiff. 
Lazl7.ence Jones, N u l l  & Pafton, S. J. Ervin,  W. T. Morgan and 

8. J .  E~lqin, JT . ,  for  defendant. 

PER CI-RIAJI. Plaintiff's wife, Ethel Crooks, gave birth to a child a t  
his home in Burke County, North Carolina, about nine miles from the 
town of Marion, N. C., on 20 November, 1930. On 30 Xovember, 1930, 
she was remored by the plaintiff from his home to a hospital in the town 
of Morgantou, K. C., for medical treatment. She died a t  the hospital 
on 8 December, 1930. Her  death was caused by an  infection following 
the birth of her child, resulting in a high fever, which was first observed 
on 29 Rovember, 1930. The defendant, a physician, residing a t  Marion, 
a t  the request of the plaintiff, attended her during her confinement, and 
visited her, professionally, on or about 29 Kovember, 1930, when he was 
informed by plaintiff that he had procured another physician to care 
for his wife. The  plaintiff sustained damages resulting from the illness 
and death of his wife. 

I t  is alleged in the complaint that  the defendant wa83 negligent (1)  
in that he failed to exercise proper care of plaintiff's wife during her 
confinement; and (2 )  in that he failed to visit her after her confinement, 
and to give her proper treatment to prevent infection; and that  such 
negligence was the proximate cause of the damages sustained by the 
plaintiff. 

The facts alleged in the complaint are sufficient to cor~stitute a cause 
of action (Bailey v. Long, 172 X. C., 661, 90 S. E., 809)) but in the 
absence of evidence a t  the tr ial  tending to sustain these allegations, 
there was no error in the judgment dismissing the action. Smith v. 
XcClung, 201 N. C., 648, 161 S. E., 91; Smith v. Wharfon, 199 N. C., 
246, 154 S. E., 12. Fo r  that  reason, the judgment is 

Affirmed. 

J. W. CONNOR v. R. WALTER ROBINSON. 

(Filed 10 May, 1933.) 

APPEAL by defendant from Warlick, J., a t  November Term, 1932, of 
MECI<LENBURG. Affirmed. 

G. T. Carswell and Joe  W. Ervin  fo r  plaintiff. 
J. D. McCall fo r  defendant. 
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PER CURIAM. This was a motion to set aside a judgment for excusable 
neglect. C. S., 600. The tr ial  court found the facts and set them out 
in the judgment. Among these is  the finding that the procedure of the 
plaintiff was regular and in full compliance with the law and that there 
was no mistake, surprise, or excusable neglect on the part of the 
defendant. Judgment 

W. E. GRIGG v. J E F F E R S O N  STANDARD L I F E  INSURANCE COMPANY 
AR'D J U L I A N  P R I C E ,  TRUSTEE. 

(Filed 10 May, 1933.) 

APPEAL by plaintiff from Schenck, J., at October Term, 1932, of 
LIKCOLK. Affirmed. 

This is an  action to recover of the defendant, Jefferson Standard Life 
Insurance Company, the sum of $10,000, the proceeds of two checks, 
each for the sum of $5,000. These checks, both payable to tlie plaintiff 
and the Jefferson Standard Life Insurance Company, jointly, were 
issued by certain fire ii~surance companies in payment of the loss sus- 
tained by the plaintiff resulting from the destruction by fire of a build- 
ing owned by the plaintiff and others, and conveyed by them to thc 
defendant, Ju l ian  Price, trustee, to secure the payment of their note 
payable to the said Jefferson Life Insurauce Company. Both checks. 
each endorsed by the plaintiff, were delivered to and collected by the 
defendant, Jefferson Standard Life Insurance Company. 

From judgment as of nonsuit, at the close of all the evidence, dis- 
missing the action, the plaintiff appealed to the Supreme Court. 

Louis A. V'hitener and C'. R. Jonas for plaintiff. 
Brooks, Pa~ker ,  Smith 6. 1T'harton, Remp B. Siron and A. L. Quickel 

for defendants. 

PER CITRIARI. Prior  to the cornmencemeut of this action, tlie plaintiff. 
having first ei~dorsed the same, delivered to the defelidant, Jeffersoii 
Standard Life Insurance Company, two checks, each for the sum of 
$5,000, both checks being payable to the order of the plaintiff and the 
said Jefferson Standard Life Insurance Company, jointly. These checlrs 
had been issued by certain fire insurance companies in papnient of tlie 
loss sustained by the plaintiff resulting fro111 the destruction by fire of a 
building situate in the town of Lincolnton, S. C., and owned by plaintiff 
and his son. The policies covering said building had been duly assigned 
by plaintiff to the Jefferson Standard Life Insurance Company, i11 
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compliance with provisions in a deed of trust executed by plaintiff and 
others to the defendant, Ju l ian  Price, trustee, 'to secure the payment of 
R note payable to the said Jefferson Standard Life Insurance Company. 
The Jefferson Standard Life Insurance Company collected both said 
checks. The  proceeds of the checks were applicable, a t  the option of the 
Jefferson Standard Life Insurance Company, to the payment of its 
note. The  said proceeds were more than sufficient in amount to pay 
the said note. The  note, however, was not due at the date of the delivery 
of said checks to the Jefferson Standard Life Insurance Company by the 
plaintiff. 

At the request of the plaintiff and his son, who were the owners of 
the lot on which the building was situate when i t  was destroyed by fire, 
the Jefferson Standard Life Insurance Company agwed to hold the 
proceeds of said checks, and not apply the same to the payment of its 
note, until the plaintiff and his son could make arrangements to have 
the building which had been destroyed by fire replaced by a new build- 
ing, and upon such arrangement being made, and the new building 
erected, to apply said proceeds to the payment of the cost of the new 
building. 

All the evidence a t  the tr ial  showed that  plaintiff and his son had 
made arrangements for the erection of the new building to replace the 
building which had been destroyed by fire, that  the new building had 
been erected in accordance with such arrangement, and that  the Jeffer- 
son Standard Life Insurance Company had applied the proceeds of the 
checks to the payment of the cost of the new building in accordance 
with i ts  agreement with the plaintiff and his son. The  said proceeds did 
not exceed the cost of the new building, and the Jefferson Standard Life 
Insurance Compauy is not now indebted to the plaintiff In any sum. 

There was no error in the judgment dismissing the aclion a t  the close 
of all the evidence. The  allegations of the complaint we1.e not sustained 
by the evidence at the trial. The judgment is 

Affirmed. 

I<ATHERINE S. BARNES V. THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES. 

(Filed 24 May, 1933.) 

APPEAL by defendant from Alley, J., at April Term, 1933, of BUN- 
COMBE. 

Civil action to recover on an  "Economic Sd jus tmmt  Policy" of 
insurance. 
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I t  was admitted on the hearing that plaintiff is entitled to recover 
on the policy in suit unless the answer to question 9 in the application 
vitiates the contract : 

"9. State every physician or practitioner whom you have consulted 
or who has treated you during the past five years. ( I f  none, so state.) 
Name and address of each: Dr.  H. H. Briggs, Asheville, N. C. Dates 
and details: November, 1927. Polypi removed from nose. Result: 
Good. 

I t  is alleged that in addition to consulting Dr. Briggs, the applicant 
had also received treatment from Dr. 0. N. Donnahoe, an osteopath, 
which she failed to mention, thus rendering the policy void for fraudu- 
lent suppression of a material circumstance affecting the risk. Insur- 
a,nce C'o. v. Slcurkay, ante, 227. 

Upon this phase of the case, the court of first instance found the 
following facts : 

"And the court further finds as a fact that the plaintiff, Katherine S. 
Barnes, in executing part two of the application for the policy above 
referred to, on 7 June, 1931, did not make untruthful answers to any 
material questions contained in said application; that she did not con- 
sult any other physician or practitioner during the past five years 
preceding said date other than the one given by her in her answer to the 
question propounded; that the said Katherine S. Barnes, in going to 
the osteopath, went only for the reason that she was tired from work 
connected with her duties, and for the purpose of obtaining relaxation, 
and not for the purpose of receiving treatment from a practitioner 
within the purview of question 9 ;  that she advised both J. J. Conyers, 
agent and representative of the company, and Dr. C. C. Orr, defend- 
ant's examining physician, of the treatments which she had been 
receiving, and of her visits to Dr. 0. N. Donnahoe, prior to 7 June, 
1931, and that the defendant company, through said agent and physi- 
cian, had full knowledge of the treatments she, the said Katherine S. 
Barnes, had received and of the visits she had made to Dr. 0. N. Donna- 
hoe, and issued the policy in controversy with said knowledge, and it is, 
therefore, estopped from relying on said treatments or visits to Dr. 0. N. 
Donnahoe or anyone else, as a violation of the terms of the policy." 

On appeal from the General County Court to the Superior Court 
of Buncombe County, the judgment of the county court was affirmed. 

Defendant appeals, assigning errors. 

Jones & Ward for plaintiff. 
Bourne, Parker, Bernard & DuBose for defendant. 
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PER CVRIAJI. T h c  dt~fenrlants a r c  stock b ~ . o k t ~ s  v i t l i  ~ r l l o n ~  the p1~i11-  
t iff  tlcalt ill tlic p u r r l ~ n s i ~  mld w l c  of swuri t ics .  S h e  h r o n g l ~ t  suit :rg:~illst 
tlicm and rcc~mcretl n. \.c>rtlict f o r  $1,205.33. T l i t ~ w n l ~ o ~ ~  rhc. partics 
settltd tile c .o~l tro~crs ,v b c t ~ v c ~ ~ l l  tli(~l11 and  a t  the A\l)ril-l\fny T e ~ w i ,  1929, 
of t l i r~ S u p r r i o r  C'onrt of B u ~ ~ c o r n h e  C'onlity, Jnt lgc S ( , l ~ ~ l ~ c k  signctl :L 
j u d p l c ~ ~ t  t h t  t11c plai~i t i f f  r c ~ o ~ ( ~ r  11otliing up011 tlic wrclirt  :11111 t11at 
thc t l c f c ~ i d : ~ l ~ t s  pny rhc rost. T h c  plai l~t i f f  t11r11 sigltrd :I r (  li ascl ill con- 
sideration of $1,205.33, t h e  receipt of nhic,li she acknon.;c~!lgt~tl, a ~ ~ d  tiis- 
clinrgctl the d c f c n t l : ~ ~ ~ t s  "from ally ant1 all  t~1nili-1~ ant1 ( l e t l l : ~ ~ i d  of (~1'1.y 
kind, n:iture anel cllnracter." T h i s  was :r f i l~a l  sc~ t t l rwc~l t .  

A\f tc~r  t l ~ c  lapse of niorc tha11 two yt>:trs t 1 1 ~  p l a i ~ ~ t i f f  :rg:rin brouglit 
sui t  :g:rimt tht. tlc~fe11tl:r11ts, allcgillg tli21t sli(, had a f l l r t l ~ ( ~  ~ l a i l n  of 
$600 :rgniiist tlicni. I -pon thc, c,~.itic~rcc wllich ~11c. ott'c8rcvl her cntlsc. \\.as 
t i is l~~isscd a s  ill c ; ~ s r  of 11011sllit by t 1 1 ~  ( 2 0 u l ~ t ~ -  courr, :ill 1 011 :11)13('a1 to  
tlic Suporior  Court  the j l l ~ l g i l ~ ~ ~ l ~ t  w s  nffilmc~tl. W(, i i~ l i l  110 ~ r r o r  ant1 
affirm tlic jutlgmcnt. 

AlfJhricel. 



PIT, C.] S P R I N G  TERM, 1933. 803 

G. hl.  BOONE v. BELLE F. COLLINS. 

(Filed 14 June,  1933.) 

APPEAL by defendant from ,Voore, J., at September Term, 1932, of 
HIYTTOOD. Kew trial. 

Grover  C.  D a r i s  for plaintif f .  
Jos.  I?. Johnson  a n d  Johizson, S m a t h e r s  & Rol l ins  for defendant .  

PER C I . R I . ~ .  TTlleli the case was here on a former appeal (202 N. C., 
1 2 )  a nev: trial was granted for the reason that  the judge inad- 
vertently placed the burden of proof on both parties. On the second 
trial the same error was committed, and we are not satisfied that the 
attempted correction resulted in a clear explanation of the law, particu- 
larly in view of the instructions relating to adverse possession. 

Kew trial. 

R .  V. BARIiLET ASD C .  A. JICLLIS r. GEORGE W. PATTERSOX 
ASD JOSEPH A. ELLIOTT. 

(Filed 14 June, M33. ) 

APPEAL by plaintiffs from W a r l i c k ,  J., at N o ~ e m b e r  Term, 1932, of 
MECKLEXB~RG. Affirmed. 

A. A. T a r l t o n  a i d  J .  E.  ll'oolard for 
Paul I?. E ~ c i n  and 11. I .  X c D o u g l e  for de fendan f s .  

PER CCRIAAI. 111 this cause a judgment was rendered by a justice of 
the pEace in fayor of the plainti2s and the defendants appealed. The 
case n a s  not doc1;etetl ill the Superior Court, a t  the term next ellsuing 
the trial and n o  rnotioi~ for a 7,ecordtrri was made at that tillle; but the 
trial court foulid as a fact that counsel for the defendants had not beeu 
iicgligent aiitl had been iliduccd to believe that  the controversy would 
he settled without appeal. rpoii the findings of fact the court lwrmittetl 
the appeal to be docketed. The  plaintiffs excepted and appealed. The 
judgrnerit is 

,Iffirmed. 
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ROBER M. NOBLE V. J. G .  AND 14 W. PRITCHETT. 

(Filed 14 June, 1933.) 

CIVIL ACTION, before Moore, Special JurZge, at  September Term, 1932, 
of ALAMANCE. 

This action was instituted for the recovery of damages for personal 
injury. The jury answered the issue of negligence "Nls." From judg- 
ment upon the verdict the plaintiff appealed. 

Cooper Hall  and Carroll & Carroll for plaintiff. 
John 8. Thomas and Sapp & Sapp for  defendant. 

PER CURIAM. This is an appeal i n  fomna pauperis. There is  no affi- 
davit and no certificate of counsel in the record. Hei1.e the Court is 
without jurisdiction and the appeal is dismissed. C. S., 649; P m i t t  v. 
Wood, 199 N. C., 788, 156 S. E., 126; Powell v. Moore, ante, 654. 

Appeal dismissed. 

M. F. TEETER v. W. A. NEWELL AND J: B. LINKER. 

(Filed 28 June, 1933.) 

CIVIL ACTION, before Finley, J., at August Term, 19351, of CABARBUS. 
Plaintiff instituted this action against the defendant Newell to re- 

cover upon certain notes executed by J. B. Linker. Ere alleged that 
Newel1 was a partner with Linker in the purchase of cei-tain land, and 
that the notes were given in payment of the purchase price. The de- 
fendant Newel1 denied that he was a partner and offered testimony to 
the effect that he had loaned Linker money to buy land, but that he 
was not interested in any of the purchases. The issue of indebtedness 
was answered by the jury in  favor of defendant, and from judgment 
upon the verdict the plaintiff appealed. 

W. S. Bogle for  plaintiff. 
H. 8. Will iam for defendant. 

PER CURIAM. The evidence discloses a controverted issue of fact, 
and the verdict is determinative of the controversy. No  exception pre- 
sented in the record warrants the overthrow of the judgment. 

No error. 



APPEAL FROM T H E  SUPREME COURT O F  NORTH CAROLINA 

T o  THE SUPREME COURT OF THE UNITED STATES 

Bailey, In re, 203 N. C., 362, judgment of the Supreme Court of North 
Carolina reversed. 



A P P E N D I X .  

On 29 March, 1933, the following resolution was I-eeeived from the 
President of the Senate and the Speaker of the House of Representa- 
tires of the Xorth Carolina General Assembly: 

J O I S T  RESOLUTIO?J KO. 31 

A J ~ I X T  RESOLCTION KLQVESTIEQ THE ADTISORT OPIKION OF THE GRIEF 
J r  STICE ASD THE L \ s ~ o ~ ~ a ~ ~  JUSTICES OF THE SUPREME COURT CPON 
SEXATE BILL 320 a s n  H o u s ~  BILL 879 PROVIDIS(~ FOR THE C A L L I ~ O  
OF A COS~EP\TION OI? THE: PEOPLE UF TIIIS STATE TO ~'.\ss UPOX TIIF 

I 'R~P~SED A~~~~~~~~~~~ T O  THE COSSTITL rIOS O F  T H E  UXITED STATES 
REPEALISG THE EIGHTEEXTII A I x ~ ~ ~ ~ ~ ~ ~ ~ .  

WII~REAS,  Senate Bill 320, ii~trodueed by Senator ,I. I). Mac.ha11, 
to provide for the calling of a convention of the p e o ~ l e  of this State 
to consider the proposed amcndme~lt  to the C'onstitution of the United 
States, repealing the Eigliteentll A2niei~tirnciit as submittc.d by the serenty- 
serond Congress, is now pending ill tlie S ~ ~ ~ l a f e  upon a favorable report 
from the Senate Conmit t re  011 Coilstitutional LIinendrnci~ts; and, 

WHEREAS, the Sciiate Committee 011 c'crustitutiolial .\mendments is 
of the opinioi~ that a co~ivciltior~ of the people of this State for tlic 
purpose of passing on the proposctl anicr~tlnient to ilw Constitution 
of tile rilitcd States rc.lwalli~g the Eigllterntli Alrt lel l t ln~e~~t must t r  callrtl 
ant1 lirld, ill accordaim n i t h  the Colistitutioii of this State, ant1 by the 
nictliotl set up ill said Scnatr Bill 320, ailti that Artic e X111, section 
one, of the Constitutioi~ of this State, sets 1111 ant1 p r o ~ i d e s  the sole and 
exclusi\e method by nliic.11 a coll~entioll of tlie people of  this State can 
btl cnlled to pass on said anlcndrncnt to the C'onstitutio~l of thc L-lliretl 
States; and, 

K t r z n ~ a s ,  House Rill 579, ii~trotluccd by Representative Walter Mur- 
phy, pro\idiiig for the calling of a coi~vrwtioii of tlie people of this 
Stntc, for the purpose of coi~siderilig a i d  passing oil said proposed 
urucwdii~e~~t to the C'onstitution of tlie Ullitcd States, r e p a l i n g  tllc 
Eigliteeutli A\ii~cirJnwnt, is no\\ p c ~ ~ d i l ~ g  ill the Houw of Fkprcsc r~ ta t i~  cs, 
~111011 u falorablc report of the House C'omniittec 011 Coiistitutiot~al 
h i c ~ l d i u e ~ ~ t s  ; and, 

ITrrmaa~,  ~t is the opiiiion of the House C'ornmittce oil Constitutiolial 
a\niel~clmcl~ts, tlint a c i r l ~ \ e n t i o ~ ~  of the people of this State, for  the 
p u r p o ~  of passiilg on wit1 proposcd suicndlncnt to tlic C'ollst~tutiol~ of 
rllc riiitrd States, need not, and ought not to be ciilleil, ill tlie mnrlner 
and by the illethocls as set u p  in Article SILI, sectioii one, of tllc Coil- 
stitutioil of Xortli C:irolilia, and that the said House Bill 379, providing 
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for an election of delegates to said conrerltio~l at a special election, con- 
tains the sole and exclusive method of calling a convention of the people 
of this State to pass on the proposed amendment to the Constitutioli 
of the United States;  and, 

WHEFEAS, much doubt and confusion exists as to which, if either of 
said bills, sets up  and provides the proper method of calling a collventio~~ 
of the people of this State to pass on said proposed amendment to the 
Constitution of the United States;  and, 

WHEREAS, it is the purpose of the General ,lssembly, that is, of the 
requisite number of the members of the Senate and the House of Reprc- 
sentatives each, to pass one of the said proposed bills, as the one or tlle 
other may be found to be cons t i t~ t ional ;  and, 

WHEREAS, it is important and necessary that this doubt be r e s o l d ,  
so that such action as may be taken by the General Assembly upon said 
~ T V O  bills may be in accordance with the Constitution : 

S o w ,  THEREFORE, Be it resolved by th. Senate, the House of Repre- 
sentatives concurrii~g : 

SECTION 1. That  copies of the said two bills, Senate Bill 320 ant1 
House Bill 579, be sent to the Chief Just ice  and the d s s o c i a f e  J u s t ~ c e s  
of the Supreme Court, t o g ~ t h e r  v i t h  this resolution, and that the said 
Chief Just ice  and Associate Just ices  be, and they are hereby, respect- 
fully requested to inspect said bills, and advise the General Assenibly, 
through the presiding officers of the Senate and House of Representa- 
tires, whether, ill the opinion of the said Chief Jus t i ce  and rlssociafe 
Just ices ,  said bills, either or both of them, set up  the constitutional 
procedure by which a convention of the people of this State may be 
called for the purpose of passing on the said proposed amendinent to 
the Constitution of the United States. 

SEC. 2. That  the President of the Senate and Speaker of the House 
of Representatives be, and they are hereby. instructed to send this reso- 
lution, with copies of Senate Bill 320 and House Bill 879, to tlle Chief 
J u s f i c e  and the Associate Just ices  of the Supreme Court, up011 the ratifi- 
cation of this joint resolution. 

SEC. 3. This joint resolution shall be in full force and effect from and 
after its ratification. 

I n  the General -Issexbly, read three times, and ratified, this 28 March, 
1933. 

A. H. GRAHAJI, 
President  of the  ,Senate. 

R. L. HARRIS, 
Speaker  of the  House  of Rcpresen fa f i ves .  

Compared and found correct. Fo r  Committee. 
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1. The Senate Bill 320, introduced by Senator 31acIeai1, proposes to 
submit the question of calling a convention to consider the proposed 
amendment to the Constitution of the United States as submitted by the 
Seventy-second Congress, to the qualified voters of the whole State at the 
next general election in  1934, in accordance with the provisions of 
section 1, Article X I 1 1  of the State Coustitution; and provides for the 
election of delegates at the same time in case a m a j o ~ i t y  of the votes 
cast be in  favor of said convention. 

2. The  House Bill 879, introduced by Representa t i~e  Murphy, pro- 
poses to call a convention to pass upon the proposed a~aendment to the 
Constitution of the United States as submitted by the Seventy-second 
Congress, without submitting the question of "Convention or KO Conven- 
tion" to a vote of the people ; and provides that delegate.3 to said conren- 
tion shall be elected a t  a special election to be held on the first Tuesday 
after the first Monday in  Xoveniber, 1933. 

The following response was made by the Chief  J u s t i c e  and Associate  
Jz is f ices  of the Supreme Court 011 5 April, 1933: 

5 April, 1933. 
To t h e  General A s s e m b l y  of S o r f h  Caro l ina ,  

I n  compliance with your request contained in Joint  Resolution S o .  
31, copies of which have been transmitted to each of us by the President 
of the Senate, and the Speaker of the House of Rellresentatives, as 
directed by the Resolution, we, the C'kief Jus t zce  and d : : s o c ~ a t e  Jus t t ee s  
of the Supreme Court of Nor th  Carolina, hare  inspecte,l, and carefully 
considered the provisions of Senate Bill Ko. 320, introduced by Senator 
-1. D. &Lean, and of House Bill No. 879, introduced b j  Representat i~ e 
Murphy. 

You request us further to advise you whether in the opinion of said 
C'hzef J u s f i c e  and Associate  Jus t i ce s ,  the said bills, ei her or both of 
them, set up  the constitutional procedure by which a conve~itiou of the 
people of this State may be called for the purpose of passing oil the 
proposed amendment of the Constitution of the United States, referred 
to in said resolution. f e herewith comply n i t h  this request. 

I t  is the opinion of the C h i e f  Jus t i ce  and , l ssocia fe  J u s f i c e s  of the 
Supreme Court of S o r t h  Carolina, as individuals, that a convelltioi~ 
called, organized and held under the provisions of Senate Bill No. 320, 
introduced by Senator JlacLean, and now pending in  the Senate, if said 
bill shall be enacted by the Gcneral Assembly of North Carolina would 
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be valid under the provisions of section 1, Article XI11 of the Con- 
stitution of North Carolina, and that  the action of such convention 
upon the proposed Amendment to the Constitution of the United States 
would be valid and effective for all purposes. 

There is a difference of opinion, however, among the Chief  Jus t i ce  
and Associate Just ices  of the Supreme Court of North Carolina, as to 
the validity of a convention in this State as provided for, organized 
and held under the provisions of House Bill No. 879, introduced by 
Representative Murphy, and now pending in the House of Representa- 
tives, if said bill shall be enacted by the General Assembly, the majority 
being of opinion that  such convention would not be valid for ally pur- 
pose, the minority being of a contrary opinion. 

I t  is deemed proper to say that  i t  is the opinion of the Chief Just ice  
and Associate Just ices  of the Supreme Court of North Carolina that  
the qbestion presented by Join t  Resolution No. 31, in its final analysis, 
is a Federal question, and can be answered only by the Supreme Court 
of the cnited States, when properly presented to that Court. Whether 
or not a proposed Amendment to the Constitution of the United States 
has been submitted by Congress and ratified in accordance with the 
provisions of Article V of the said Constitution, must necessarily be 
determined finally by the Supreme Court of the United States. 

Sotwithstanding this principle, we have deemed i t  our duty as Chief 
Just ice  and Associate Jus t i ces  of the Supreme Court of this State to 
comply with the requests of the General Assembly contained in Joint  
Resolution No. 31. 
No. 31. 

Respectfully, 
W. P. STACY, 

C h i e f  Just ice .  
W. J. ADAMS, 

Associate Just ice .  
HERIOT CLARKSON, 

Associate Just ice .  
GEO. W. CONNOR, 

Associate Just ice .  
W. J. BROGDEX, 

Associate Just ice .  

Thereafter, on 20 April, 1933, the following resolution was received 
from the President of the Senate and the Speaker of the House of 
Representatives of the North Carolina General Assembly: 
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JOIST RESOLUTIOX So. 44 

Al JOIST RESOLCTIOS R E Q ~ E S T I S G  THE ADVISORY OPIKIOX OF THE CHIEF 
JL-STICE ASD , I s s o c r a ~ ~  J~STICES OF THE SCPREJ[E COURT UPOS 
H o r - s ~  BILL 879, PRO\-IDISG FOR THE CALLISG OF a COKVESTI~S oF 
THE PEOPLE OF SORTH CAROLISA, FOR THE PURPOSE OF COKSIDER- 
I S G  THE PROPOSED ,I~\IESDJIEST T O  THE COSSTITTTIOK O F  THE 

L-SITED STATER, REPEALIS(; THE EIGHTEEKTH ,IJII,SDMEST. 

WHEREAS, House Bill 879, introduced by Representatire XTalter Rfur- 
phy, to proride for the callirig of a conrention of the people of North 
Carolina for the purpose of considering the proposed amendment to 
tlie Cons t i t u t io~~  of tlic United States, repealing the Eighteenth Amend-. 
ment, as subniitted 117 the S~renty-second Congress, is iio~v pending in 
the House of Representat i~es,  upon a farorable report from the House 
Colnmittee on Co~istitutional Ainmldments;  and, 

TVHEREAS, doubt exists as to whether the said bill sets up and provides 
the proper methods and processes for a V O ~ P  upon the calling of a con- 
~ c n t i o n  of the people of this State to pass on said a m e d m e n t  to the 
Co~istitution of the United States. and as to nhethcr said bill is in 
:~ccordancc nit11 the Constitutioli of this S ta te ;  and, 

T V J I E K E . ~ ~ ,  it is the purpose of the General LIssembly, that  is, of the 
requisite llumbcr of the members of the Senate and House of Represen- 
tatives each, to pass said proposed bill, if adrised and assured that it 
is colistitutionnl and sets up  arid prorides proper and constitutional 
rnetliotls for tlie calling of such a coriventio~l; and, 

W a ~ n a a s ,  it is important and necessary that  this doubt be resol~ed 
FO that such action as may be taken by the General Assenbly may be in 
accoidance with the Constitution : 

S o w ,  THEREFORE, Be it rcsolrcd by the House of Repiesentatires, the 
Sc~ia te  concurring : 

SECTIOX 1. That  copies of the said House Bill 579 be sent to the 
C'hief Jus t i ce  and the -1ssocznte Jltstices of the Supreme Court, together 
\\it11 this resolution, and that the said Chie f  Just ice  arid A s s o c ~ a t e  
Just lces  be, and they are hereby, respectfully requested to inspect said 
bill allti adrise tlie General -Issembly, through the presidii~g officers of 
the Senate aud House of Representatires, whetller, in the opii~ion of 
the said Chief  J z i s f i t e  a i d  Llasoticlfe Just ices ,  the said hill sets up and 
1)ro\-idcs the constituiiollal procedure by which :i conrention of the 
ljeol~le of this State may he called, for the purpose of passing on the 
$aid proposed anlendmellt to the Coilstitution of the Ul~i ted  States. 

SIW. 2. That  the President of the Senate and Speaker of the House 
of Rrprcsentatires be, m d  they are hcreby, instructed to send this reso- 
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lution, with a copy of the said House Bill 879, to the Chie f  Jus t i ce  and 
the Associate  Jus t i ce s  of the Supreme Court upon the ratification of this 
resolution. 

SEC. 3. This joint resolution shall be in full force and effect from 
and after its ratification. 

I n  the General Assembly, read three times, and ratified, this 13  April, 
1933. 

A. H. GRAHAM, 
Pres iden t  of t h e  S e n a t e  

R. L. HARRIS, 
S p e a k e r  o f  t h e  H o u s e  o f  Represen fa t i ce s .  

Compared and found correct.-For Committee. 

The substitution for House Bill S o .  879, introduced by Representative 
Xurphy,  proposes to submit the question of calling a con~ent ion  to con- 
sider the proposed amendment to the Constitution of the United States 
as submitted by the Seventy-second Congress, to the qualified ~ o t e r s  of 
the nhole State at the next general election to be called and held ex- 
clusively for the purpose on Tuesday after the first Monday in Sovem- 
ber, 1933; and at the same time to elect delegates thereto. 

The  following responses were made by the Chie f  Jus t i ce  and Associate 
Jus t i ce s  of the Supreme Court on 26 April, 1933: 

T o  t h e  HOSORABLE A. H .  GRAHAM, Lieu tenan t -Gocernor ,  
e z  o,ficio Pres iden t  of t h e  Sena te ,  and t h e  HOXORABLE 

R. L. HARRIS, S p e a k e r  of t h e  N o u s e  of Represen ta t i ce s :  

The  opinion requested by Joint  Resolution No. 44 of the Senate and 
House of Representatives relates to the constitutionality of substitute 
for House Bill Xo. 879, which provides for the submission of the 
proposition, "Convention or S o  Convention," to the qualified voters of the 
whole State at the next general election to be held on Tuesday after 
the first Monday in Sovember, 1933, said election to be called exclusively 
for the purpose of passing upon the question of "Convention or No Con- 
vention," and to elect delegates thereto in case a majority of the votes 
cast be i11 faror  of said convention. The sole purpose of the convention, 
if and when assembled, is to rat ify or reject a proposed amendment to 
the Constitution of the Cnited States as submitted by the Seventy-second 
Congress. 

I t  seems to me that  this substitute bill meets all the requirements of 
constitutionality. T h e n  the General Assembly has duly adopted an act, 
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every presumption is indulged in  favor of its validity. Adlcins v. 
Children's Hospital, 261 U. S., 524. 

A conrention called pursuant to section I, Article X I 1 1  of the State 
Constitution, as  this bill proposes, would undoubtedly be authorized to 
act upon the proposed amendment to the Constitution of the United 
States as submitted by the Seventy-second Congress, for such is its de- 
clared purpose. Iioehler v. Hill, 60 Iowa, 542. Indeed, ts only purpose. 
And while the Constitution apparently contains no specific authority for 
limiting tlie powers of a convention called under this swtion, neverthe- 
less the  people themselves in voting upon the proposition "Convention or 
N o  Convention," may perforce, i n  terms of i ts  submissiorl, limit the 
authority of the convention, for, in this way, upon such condition of 
limitation alone will the call of the convention be approved by a 
majority of the qualified voters of the  State. Green z. Shunzway, 39 
N. Y., 418. Of course, i t  would be subject to any restril:tions contained 
in the Constitution of the United States. S. v. Keith, 63 N. C., 140; 
Chisho lm v. Georgia, 1 U. S., 440. 

I n  considering, ratifying or rejecting, the proposed amendment to  the 
Constitution of the United States, a s  submitted by the Seventy-second 
Congress, the said convention would, quoad hoc, be acting as a Federal 
agency with its authority as such agency grounded in  the Constitution 
a i d  laws of the United States. Leser v. Gamett, 258 U. S., 130; Rhode 
I s l a ~ ~ d  o. Palmer, 253 U. S., 350; Hawke v. Smith, 253 IT. S., 221. This 
is so, because its action in this respect would affect all the people of the 
United States and not simply those of a single State. It would then be 
engaged in ratifying or rejecting a proposed amendment to the Consti- 
tution of the United States. E x  parte Dillon, 262 Fed., b63. 

But  going farther, I am of the opinion, that  in calling a convcntion 
for this Federal function alone, section 1, Article X I 1 1  of the State Con- 
stitution may be put aside as inapplicable, and, therefore, not controlling 
on the General Assembly. This section has referencc to conventions 
called primarily to consider anlendments to the State (lonstitution or 
c h a ~ ~ g e s  in the State's governmental structure. The  history of the sec- 
tion, as I understand it,  readily lends itself to this interpretation. 

I t  is true, the language of said section, "No convcntion of tlie people 
of this State shall ever be called by the General Assernbl~,  unless by the 
concurreuce of two-thirds of all the  members of each hoise of the- en- 
era1 ~lssenibly, and except the proposition, con~eii t iou or no conven- 
tion, be first submitted to the qualified voters of the wliole State, a t  thc 
liest gencral election in a manner to be prescribed by law," literally con- 
strued, is  broad ellough to cover a conventiori called for the purpose of 
coii&lering a proposed amendmeut to the Constitution of the United 
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States. So, too, is the language of section 2, Article XI11 ("No part  
of the Constitution of this State shall be altered, unless a bill to alter 
the same shall have been agreed to by three-fifths of each house of 
the General Assembly; and the amendment or ame~ldlnents so agreed to 
shall be submitted at the next general election to the qualified roters of " 
the whole State, in such a manner as may be prescribed by law") broad 
enough to prohibit a convention called under section 1 from altering 
or amending the Constitution of the State, even though such convention 
be called for this specific purpose. Yet no one, I take it, would contend 
for such an  interpretation. Language is but a vehicle of thought and 
may vary in color and content according to the circumstances of its use. 
Cole v. Fibre Co., 200 N. C., 484. 

The title or  heading of Article XI11 is "Amendments," which, of " 
course, has reference to the manner in which the State Constitution may 
be amended. But  the proposed convention, if and when assembled, is to 
have no authority to consider amendments to  the State Constitution. 
Then, why the necessity of calling it as if such were its purpose? The 
meaning of a constitution is to be found, not in a slavish adherence to 
the letter, which sometimes killeth, but in the discovery of its spirit, 
which giveth life. 

L, 

I t  is also true that the customary manner of calling constitutional 
conventions in  the United States is by resolution of the Legislature fol- - 
lowed by a submission of the question to the electorate. Xil ler  v. John-  
son, 92 Ky., 589;  8. v. Dahl, 6 N. D., 81, But  as the Constitution of 
the United States is silent on the subject, i t  would seem that  the resolu- " ,  

tion calling a convention in  the State solely for the purpose of ratifying 
or rejecting a proposed amendment to the Constitution of the United 
States need not be submitted to the electorate for approval. ( 'It  is the 
accepted position in this State that  our Constitution in vesting the 
General Assembly with legislative authority, conferred and intended to 
confer upon that  body all the 'legislative powers of the English Parl ia-  
ment or other government of a free people,' except where restrained by 
express constitutional provision or necessary implication therefrom"-- 
Hoke, J., in S. v. Burnett, 179 N. C., 735. See, also, Yarborough v. Park 
Commission, 196 N. C., 284. However, as the present bill proposes to 
submit the proposition, "Convention or N o  Convention," to the qualified 
voters of th; wiole State at a general election to be held for the purpose, 
the question of a direct call by the General Assembly is  no longer pre- 
sented. The suggestion has even been made that, for this Federal func- -- 
tion alone, Congress itself might prescribe the manner and method of 
calling the conventions in the several States as a necessary incident to 
its right to select the mode of ratification. Bu t  in submitting the pro- 
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posed Twenty-first Aiiiendnient Congress has left the question of the 
call of the conventions to the states. 

W e  hare, then, two widely separated schools of thought on the subject. 
One which holds that  the urorisions of the State Constitution are con- 
trolling on the General Assembly in calling a conventjon for any pur- 
pose. The  other which takes the view that  for the Federal function alone 
the Congress mag provide for the call. Fortunately, the problem pres- 
ently presented may be solred without going with the extremes of either 
school. 

The suggestion that  a convention be called comes from tlie Congress 
of the Cnited States acting under authority of Article T' of the Federal 
Constitution. This  is its right. The purpose of the c~oilveiition is to 
consider and to act upon a proposed amendment to the Constitution of 
tlie United States. The  authority to rat ify or to reject the proposal has 
its sources in the Federal law. "The act of ratificatic~n by the State 
derives its authority from the Federal Collstitution to rh ich  the State 
and its people hare  alike assented," says X r .  Jusfice Dzy in Ha~cke  v. 
Smith,  supra. All efforts heretofore made by some of the states, to cir- 
cuniscribe or to limit the exercise of this :~uthority, by provisions in- 
serted in their own constitutions, have been held for niiuglit. Leser c. 
Garnett, supra. 

I t  is my opinion that the General Assembly of Ko i th  Carolina in 
calling a convention for the sole purpose of consider~iig a proposed 
aineildment to the Constitution of the United States. may exercise its 
own judgment and provide for the submission of the question under the 
provisions of section I, Article XI11 of the State Co~~st i tu t ion ,  or it 
may call such conveiitioii ill the esercise of its plenary ?o~vers without 
regard to the prorisiol~s of said section. I t  follo~vs, therefore, from this 
view of the matter, that it  can make 110 difference, so f a r  as the consti- 
tutionality of the present bill is concerned, ~vliether the ellxtion be desig- - 
nated a general or a special one. 

I hare  no doubt as to the corlstitutioilality of the bill submitted. 
Respectfully, 

W. P. STACY, 
C4 ief Just ice. 

T o  t h e  HOXORBBLE ,I. H. GRAHABI, Lieutenartt-Gocer1lor, 
ex o,@cio President of fhe Senate, and the HOT 1 ORABLE 

R. L. HARRIS, Speaker of f h e  Rouse of Represenfafices: 

Responding to the request embodied in Jo in t  Resolution S o .  44 of 
the Senate and House of Representatives relative to the constitutionality 
of substitute for House Bill S o .  879, I express the 011 nioa that  the 
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substitute bill meets tlie requirements of the Constitution of North 
Carolina and when duly enacted by the General Assembly will be valid 
aud effectire i n  law. 

Respectfully, 
W. J. A~aars ,  

.issociate Just ice  of S u p r e m e  C o u r f .  

T o  t h e  HOSOR-~BLE A. H. GRAHAM, L i e u t e n a n t - G o ~ e m o r ,  
en: officio President  of the  Sena te ,  and the  HOS~RABLE 

R. L. HARRIS, S p e a X w  of t h e  IIozise of Reprcscn fa f i vcs  

GLSTLEIIEX : 

Respoilding to another resolution (Jo in t  Resolution No. 44) request- 
ing the opinion of the sercral Just ices  of the Suprenie Court on the 
constitutionality of House Bill S o .  879, ill my opinion it is practically 
the same :E ailsnered before, escept calling a special election "for tlie 
sole and esclusive purpose," a general election. Thc Collstitution of 
S o r t h  Carolina, Article XIII,  section 1, requiring L'convention or 110 

colirention be first ~ubmit ted  to the qualified voters of the whole State 
a t  the ~ w s t  general (.leetion in a manlier to be prescribed by law," 
clearly riicans the rnan~icr of conducting the election to be prescribed 
by the General Aissen~hly, thc la\\--making body, but same must be held 
at tlie nest g u e r a l  elertioli which is ~vell  unclerstood to be the general 
election in Sovember, 1934. 

I n  the former opillion, which was signed by all the Just ices ,  it  was 
held that this matter "in its final arialysis is a Federal question and can 
he a~iswerctl only by the Sul~renie Court of the United States when 
properly presented to that  Court." I quote the former opinion : 

"I t  is tlie opinion of the C'hief Jus t i ce  and Associate Just iccs  of the 
Supreme Court of North Carolina, as individuals, that  a convention 
called, organized and held under the provisions of Senate Bill No. 320, 
introduced by Senator NacLean, a& ~ i o w  pendillg in the Senate, if 
snit1 bill shwll be enacted by the General Assemhly of S o r t h  Carolina 
~ ~ o u l c l  be valid under the provisions of section 1, Article XIII, of the 
Colistitutioii of North Carolina, and that  the action of such conventioli 
upoil the proposed Ame~i~ l i~ ien t  to the Constitution of the United States 
vould be ral id and effective for all purposes. 

There is a difference of opinion, ho~vever, among the C'hicf Jus t i ce  
and Associate Just ices  of the Supreme Court of North Carolina, as to 
the validity of a convention in this State as provided for, organized and 
held under the provisions of House Bill Ko. 879, introduced by Repre- 
sentative Xurphy,  and now pending in the House of Reprcsentatires, if 

bill shall be enacted by the Geiieral Alssembly, tlie majority being 
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of opinion that such convention would not be valid for any purpose, the 
minority being of a contrary opinion. 

I t  is deemed proper to say that it is the opinion of the Chief Just ice 
and Associate Justices of the Supreme Court of North Carolina that the 
question presented by Joint Resolution No. 31, in its final analysis, is a 
Federal question, and can be answered only by the Supreme Court of the 
United States, when properly presented to that Court. Whether or not 
a proposed Amendment to the Constitution of the United States has 
been submitted by Congress and ratified in accordance with the pro- 
visions of Article V of the said Constitution, must nscessarily be de- 
termined finally by the Supreme Court of the United kjtates. 

Xotwithstanding this principle, we have deemed i t  our duty as Chief 
Just ice and Associate Justices of the Supreme Court of this State to 
comply with the requests of the General Assembly contained in Joint 
Resolution No. 31." 

Respectfully, 
HERIOT CLARKSON, 

Associate Justice. 

T o  the  HONORABLE A. H.  GRAHAM, Lieutenant-Governo~., 
ex o.fi&o President of the Senate,  and the HONORABLE 

R. L. HARRIS, Speaker of the  House of Represenfat ives:  
GENTLEMEN : 

Complying with the request of the General Assembly contained in its 
Joint Resolution No. 44, a copy of which has been delivered to me as an 
Associate Just ice of the Supreme Court of North Carolina, I have given 
careful consideration to the provisions of the substitute for House Bill 
No. 879, entitled "An act to provided for the calling of a convention of 
the people of North Carolina for the purpose of considering the proposed 
amendment to  the Constitution of the United States repealing the 
Eighteenth Amendment." 

I am of the opinion that a convention of the people of this State 
called, constituted and organized in accordance with the provisions of 
the substitute fpr House Bill No. 879, now pending in the House of 
Representatives, if the said bill shall be duly enacted by the General 
Assembly, will be valid for the purpose of considerin,%, ratifying or 
rejecting the proposed Amendment on behalf of the people of this 
State. 

1 do not discuss interesting questions of constitutions! law suggested 
by a consideration of the bill, about which there is much conflict of 
opinion, for the reason that these questions are not now presented. 

I n  my opinion, the substitute for House Bill No. 879 is in strict 
compliance with the provisions of section 1, of Article XI11 of the 
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Constitution of North Carolina, and for that reason a Convention of 
the people of this State held under its provisions will be valid for the 
purpose expressed in the bill. 

Respectfully, 
GEO. W. CONXOR, 

Associate Justice. 
Raleigh, N. C., 26 April, 1933. 

T o  the HONORABLE A. H. GRAHAM, Lieutenant-Governor, 
ex o,ficio President of the Senate, and the HOXORABLE 

R. L. HARRIS, Speaker of the Home of Representatives: 

Responding to the resolution requesting the opinion of the several 
Justices of the Supreme Court, you are advised that I hold the view 
that Article X I I I ,  section 1, of the Constitution of North Carolina, 
is a piece of political machinery, designed and fashioned for the sole 
purpose of amending or changing the strwture of the organic law of 
this State, and hence is not set in motion in amending the Federal 
Constitution. 

Nevertheless, assuming that Article XIII,  section 1, is applicable, does 
the proposed House Bill No. 879 contravene either the letter or spirit 
thereof? Article XIII, section 1, is built upon three pillars, to wit : (1) 
proper resolution of both houses of the General Assembly; (2) submis- 
sion of the question to the qualified voters of the State, and (3) a t  the 
next general election. 

House Bill No. 879 contemplates a proper resolution and a popular 
vote. Therefore, the only question that could possibly arise would relate 
to the calling of a general election in November, 1933. The Constitu- 
tion does not define a general election either in  terms or by implication. 
Hence this field has been left exclusively to legislative judgment and 
discretion. The term "general election" implies and imports upon its 
face an election throughout the entire State, called and conducted in 
accordance with legislative fiat. Time is not of the essence of the power. 
Consequently, the lawmakers can select any day on the calendar so 
fa r  as constitutional inhibition or regulation is concerned. The same 
idea was expressed by the Oregon Court in Nortora v. Coos County, 233 
Pac., 864, i n  these words: "The principle is that if an election occurs 
throughout the State uniformly by direct operation of law, it is a 
general election." 

These considerations lead my mind to the definite conclusion that 
House Bill No. 879, when duly enacted, will be valid and free from 
maintainable constitutional objection. Respectfully, 

W. J. BBOQDEN, 
Associate Justice. 
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O F  N O R T H  CAROLINA 

A P R I L  1 1 ,  1933 

I an1 privileged totlay to come into this chainher con.;ec.rntcd to 
Justice to render what to me is a near filial duty. 1 1 1  n \ c ry  rral  sense, 
as to my attitude on some important public questions, 1 am n son of 
X p h o n ~ o  Callioun ,il-cry. I I r  c:me into my life in t l ~ e  jil\t ycwrs of my 
ctlitorial work ill Raleigh. Hc honorctl r i l t  with his f r imdsl~ip ,  counsel 
ant1 nf fec t io~~ xliich enriched my life until lie fell on slcq). 1 1 1  the days 
w11en S u p ~ r i o r  Conrt jndgrs rode the circuits from C'llc~okcc to Curri- 
twlr (alas, that statrwitlr rotating n as rcplacetl by a liybrid system 
which deuies the most perfect school for trai i i i~ig appellate justices) lie 
frcqnently sprnt a week-c~id iu Rnlcigll n h i l r  holtli~r~; courts in tlw 
counties colitiguous to the capital. H e  n a s  tlerply i n t ~ r ~ s t c t l  in el-cry 
problern w l ~ i c l ~  touclietl the lifc of tlw c o n ~ ~ n o u w n l t l i  n l ~ i c l ~  his forbtxrs 
had done so much to establish, "some part" of which 11c could liare 
truly said "I aitl." Swing my youthful ambition to I)c of somc service to 
the State, Judge Al-ery on those 1-isits and by frequt'nt Icttrrs of advice, 
endowed me vit l i  the fruits  of a ripe and rare csprrir~ico born out of 
a life of dcdication to the public ncnl. O f t m  11e guided me in policies 
for the rebuilding of an ancient comnion\l-ealtll aftcr tllc ravages of a 
war ill which he was a true Knight Unafraid, a11d liltcr n bsnr c member 
of the Vigilantes in  the night of Reco~istruction nlic11 a price was put 
upon his head by the mi~iions of Kirk's , i rn~y .  

AUpho~iso Calhoun Awry,  born on Swan Poiids p l a ~ i t ~ t i o n  in Burke 
Coulity, 11 September, 1535, was the son of Isaac Tlioni 1s : I I ~  Harriet  
Eloise Enl-ill .ll-ery. 

H e  graduated a t  the University of S o r t h  Carolina in the Class 
of 1857, s tandi~ig  first ill his class. IIe studied law under Chirf  Just i tc  
Pearson. 

Rcared 011 Small Ponds plantation in Burke Couuty by a father \l-110 
o~vnctl a liu~idred and fifty slaves, he n a s  early inured to labor, for his 
wise father saw to it that his som servcd an  appreiiticesl~rp b c t r c c ~ ~  tlie 
plow-handles. To the inh~r i t ance  of robust pliysical po ,I crs, yout l~ful  
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toil, liglltened by the sports and social joys of rural  life in the late 
fifties, he owed the ability to out-work youthful associates during four 
<core years. Onc wcrct, in addition to this physical pcrfcctioil, of his 
ability to curry 011 with rigor for so lorig n period was his vital interest 
ill whatever toucllcd life a i d  his fellow m m .  "I an1 a man and r l ia t -  
el er coiicer~is mail iutcrests me," is the epitome of his life. As a boy, 
ab a college stutlciit, as a soldier, as a politieiaii, as a jurist c ~ e r  and 
aln nys he toucllecl elbows n it11 liis associates, loved fe l low~hip  with his 
kind, ant1 had an  abborbing passion for the ~.iglits of man. This 
tloi~iii~ated all his tlii~ikiiig and all his  acts. Tliat col~secration for 
equality rail like a tlireatl through liis political career as legislator and 
comakcr of the Constitution of l 8 i 5  and in  his zeal for s o ~ i i d  reforms. 
I t  is the 11a1.p :rud uoof of his more than five hunilrrd opinions filed 
nhile he ~ v a s  a member of this Court. C o ~ q ~ i c u o u s  cvideilce of this 
11 as sccli in 111s c:lilie-t ad\  ocacp of the creation of a reglllatory Rail- 
road Com~nissiori in years nhcil public service corporationu n c r e  in 
politics u p  to their q e s .  Belief in State coiitrol g r c ~ v  out of 110 

hostility to corl~oratiolls, but out of belief that they n e w  the servants 
and tlie people \vere the masters. H e  v a s  a111 ays deryly intrrested in 
public iln1)rovenlents. Illdeed among his earliest contributions in public 
life Tras tlie origiiiati~lg and eccuri1:g of a lair in the Ccneral Assembly 
of 1866-67, in nhich  he serrcd as State Senator from Burke, Caldnell 
and NcDowell counties (this being the last Legislature before the 
Recoilstl*uctioii era) ,  which resulted in the extension of the Western 
Sort11 Carolina Railroad to Asherille. I n  less than six months after 
tlie passage of the A w r y  , k t  (chap. 106, Laws of 1866-67), grading mas 
let to coilstruct the road from Xorgaxlton to Aslieville. 

Comratlsliip n-it11 tlie men ~ i t h  whom he served in the war was a 
vital part of Judge Arerp's life. E r e r y  man  who wore the gray was 
his brother. , h d  to the end of his life this brotherhood persisted. As 
an illustratioli c,f i t ,  his neighbors will recnll that when the plan was 
projected of erecting a nioilume~lt on the courthouse square in 3Iorgan- 
to11 in nicmory of the mcii of Burke County v h o  had follo~ved Lee, 
Judge A l ~ e r y  imisted that the name of every soldier who went out from 
that county should be inscribed upon it. Some of his associates held 
that  tlwre ne re  so many uolunteers in the county i t  was impracticable 
and also unprecedented to erect a shaft containing so many names. Xo  
argument dissuaded him. He maintained that  every man who responded 
to the call in the sixties, if a moiiument was to be erected a t  all, should 
h a ~ e  his name recorded so that his  children to the remotest generation 
when they visited the c o u ~ ~ t y  seat could read there that  when the 
State called upon her sons, their forbears left the plow and the shop 
and the office and responded to the call of their country. "Equality i n  
honor as tqunlity in sacrifice," was his ultiiilaturn. There may be other 
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monuments like it, but certainly the descendants of the brave men of 
Burke from the humblest to the highest are commenorated alike on 
that monument. This insistence upon having the namc.s inscribed mas 
born solely out of Judge hvery's belief that every man having equally 
consecrated his all and placed his life in  jeopardy, should be equally 
remembered if any monument was to be erected. 

Judge Avery was twice married, his first wife being Miss Susan 
Washington Morrison, daughter of Rev. R. H.  Morrison, a distinguished 
Presbyterian divine, who was first president of Davidson College, and 
sister of Mrs. Stonewall Jackson and Xrs.  D. H. Hill. 

Justice Avery was the father of a large and interesting family. H e  
was survived by two children of his first marriage, A. (I. Avery, Jr., a 
member of the Asheville bar, who, as an officer in the Spanish Xmeri- 
can War, preserved the Avery patriotic devotion to duty, and the late 
Mrs. Susan Avery McBee. A son by hiq first marriage, Isaac Erwin 
Avery, the brilliant City Editor of the Charlotte Observer, the author of 
"Idle Comments," and an alumnus of Duke University, died in 1904. 

His second wife, to whom he was married in December, 1889, honors 
us by her presence today. She was Miss Sara Love Thomas, daughter 
of Col. W. H. Thomas, long a leading citizen of Western North Carolina, 
and Sara Love Thomas, granddaughter of Robert Love, the founder of 
Waynesville. Three children of the second marriage survived: Lenoir T. 
Avery, officer and overseas veteran of the World War, Gladys Avery, 
who is now Mrs. Charles W. Tillett, Jr., and the lat,: Edith hvery 
Noble, who was the first wife of C. S. Noble. 

He  is survived by the following grandchildren: Susan Brenizer, who 
became Mrs. Clarence Naff; Elizabeth McBee, who becaine Mrs. Capus 
Waynick; Alphonso Avery McBee; Silas McBee; William Johnston 
Avery ; Arnette Hathaway Avery ; Thomas Lenoir Avery Gladys Avery 
Tillett ; Charles Walter Tillett, I11 ; Sara Avery Tillett ; Edith Avery 
Noble; Margaret Noble; Gertrude Noble. 

There is something in a name, even if the great poet held otherwise. 
This is particularly true of the names given to their chillren by people 
with deep religious or political convictions. I t  was chara:teristic of the 
Avery family. The first Avery to hold high place in A70rth Carolina 
was Col. Waightstill Avery, who, after graduation at  Princeton, moved 
from Connecticut to North Carolina in 1769. H e  was probably led 
to make this his adopted State by association at Princeton with class- 
mates from this State. Dr. Ephraim Brevard, Adlai Osborne and Rev. 
Hezekiah Bach. From his arrival here, in  every crisis of the State, 
in peace and in war, an Avery has always made full proof of patriotism 
and leadership. Waightstill Avery was one of the great men of his time. 
More of the State Constitution adopted at  Halifax was in his hand- 
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writing than of any other member of that body. H e  was a signer of the 
Mecklenburg Declaration of Independence, was Attorney-General and 
held many positions of honor and usefulness, and was regarded as one 
of the ablest lawyers of his day. H e  owned the most extensive library 
and was the best classical scholar of his generation in  Western North 
Carolina. 

The following incident in Colonel Avery's life is given in "The 
Averys of Groton" by H. D. L. Sweet and Volume One of "The Groton 
Avery Clan" by Elroy Avery : 

"It is related in Parton's 'Life of Jackson' that when Old Hickory 
was Young Hickory, just twenty-one years of age, he fought the first 
duel of his life with Colonel Waitstill Avery, a distinguished member 
of the bar of North Carolina. Young Jackson had a criminal case 
before the court at  Jonesboro, in  which he was deeply interested, Colonel 
Avery being counsel on the other side. I n  the course of the trial, Avery 
was serere in his comments upon some of the legal positions taken by 
the younger lawyer, and used language which he afterward admitted 
was too personal and sarcastic. 

"On the second morning of the trial, Jackson, acutely mortified by the 
repetition of the offense, tore a blank leaf from a law book, wrote a 
challenge upon it, and gave it to his antagonist with his own hands. 
This challenge, now before us, yellow with its ninety-four years, is the 
relic to which we refer. We copy from the original: 

'August 12, 1788. 
S I R  When a mans feelings & charector are injured he ought to seek 

speedy redress: You rec'd a few lines from me yesterday, 8: undoubtedly 
you understand me. My charector you have injured; and further you 
have Insulted me in the presence of a court and a larg audiance I 
therefore call upon you as a gentleman to giue me satisfaction for the 
same; and I' further call upon you to give me an answer immediately 
without Equivocation and I hope you can do without dinner until1 the 
business is done; for i t  is consistant with the charector of a gentleman 
when he injures a man to make a speedy reparation; therefore I hope 
you will not fail in meeting me this day from yr. Hbl, st. 

Andw. Jackson.' 
"Coll. Avery. 

"P. S. This Evening after court is adjourned. 

"The duel was not fought before dinner, as the impetuous young 
advocate desired, since Colonel Avery could not immediately 'find a 
friend.' I t  occurred just after sunset. Fortunately, neither of the com- 
batants was hit, and they left the ground very good friends.'' 
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As evidencing Waightstill Arery's reputation as F leader in the 
revolution, Cornmallis caused his office and library to be burned when 
the British occupied Charlotte. H e  lived up to the A w r y  tradition, as 
revealed i n  a letter written by liis brother Solornori from New England 
in 1783, in which he said, "Eleven A2verys were killed in  the fort a t  
Groton and seven wounded. X a n y  L\vergs have beer killed in this 
county, but there have been no Tories named Avery in these parts." 

The naine of the original A w r y  who came to this State was derived 
from an ancestor who was baptized "Wait-Still-on-tlica Lord Avery." 
This was in  a generatioil of Ephraims, Hezekial~s, ,Josialis, Rutlis, 
hlarys, Elizabetlis, Kaolnis and others from Bible characters. I n  the 
.lvery family tlic robust and sturdy qualities, which arcx the ripe f ru i t  
of staunch fai th in C a l ~  inism, h a l e  long remained. 

can understand the political fai th inherited by Judge ,ivcry by 
rrcalliile that liis middle name was Calhoun. H i s  fathei nas  an  ardent 

tinguislicd name. The fact tliat Waightstill Avery signed" th r  Declara- 
tion, tliat liis forbears ill peace and war were leaders, did not in liis 
opinion give liim any distinction unless lie tried to c a ~ y  011 in high 
public service. H e  Tias a Democrat and a Democrat who believed in 
the Jefferson doctrine of equality, a i d  that merit ail( service alone 
entitled a man to recognition. H e  did not take any stovk in inherited 
prerogatives. H i s  sentiment toward his father and grandfather, and 
other relatives who had done the State some service, could have been 
expressed in the following poem : 

"I follow a famous father, 
H i s  honor is mine to wear- 
H e  gave mc a name that was free from shame, 
A name he was proud to bear. 

('He lived in  the morning sunlight 
And ranked in  the ranks of right, 
H e  was always true to the best he knew, 
And the shield that  he bore mas bright." 

Col. Isaac Thomas A w r y  was a State's Rights Democrat "of the most 
straitest sect." The  right of a sovereign state to secede fro:n the compact 
was his political creed and John C. Calhouri was his political prophet 
just as  belief in Calvinism was his religious creed and John Calvin was 
his religious prophet. William Waightstill Avery, the elder son of Col. 
Isaac T. Arery, and brother of Judge Avery, was long the. leader of the 
stalwart Democracy of Western Ror th  Carolina. I n  1860 he  was chair- 

- 
disciple of thr~ South C'arolina master of logic. 1 should like to e~npha-  
size the part  filial derotion played in the making of Judsc  ,ivery's life, 
a pride tliat stimulated him to high endeavor to worthily bear a dis- 
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man of the North Carolina delegation in  the Charleston Convention. 
H e  was chairman of the Platform Committee of the convention which 
nominated Breckinridge for President. Upon Lincoln's election he a t  
once urged the secession of the State and was one of the members of the 
Provisional Congress. 

I f  you admit the premise of Calvin's and Calhoun's teachings, the 
man has not been born who can answer the advocates of those two 
doctrines. Nothing but civil war caused acceptance of the doctrine 
that  this is "an indissoluble union of indestructible states." 

The dverys  made full profert and sacrifice of their belief in the right 
of a state to withdraw from the Union in  putting their all on the altar 
of their faith. Too old to be accepted as  a soldier, Col. Avery saw all 
his sons enlist i n  the Confederate Army, saying to them in spir i t :  
('Return with your shield or on it." H e  died in 1864 a t  the age of 
eighty, heartbroken by the supreme sacrifice of two of his sons, who died 
valiantly battling to establish a Southern Confederacy, and deeply 
solicitous for the safety of the other two fighting for the principles they 
had learned from their father. The  oldest brother, Col. Waightstill 
Avery was mortally wounded in repelling an attack of a detachment of 
Kirk's Army, who had crossed from Tennessee into the mountains of 
North Carolina. Willoughby, the youngest, lingered for several years 
after receiving severe wounds. C, hIoulton Avery was the first to die on 
the field of battle, losing his life in the baptism of blood a t  Spottsyl- 
vania Court House. A brief time after, leading his soldiers in the second 
day's fighting on the fateful field a t  Gettysburg, Col. Isaac E. Arery  
fell in the advance upon Cemetery Heights. H e  led the brigade on 
horseback, being the only mounted man of the adlancing columns until 
he fell from his horse mortally wounded by a ball which passed through 
his neck and shoulder. After falling from his horse he took from his 
pocket a pencil and piece of paper, on which he wrote in indistinct 
characters with his left hand (his right being paralyzed) the following 
message : 

"Major, tell my father I died with my face to  the enemy. 
I. E. Avery." 

That  immortal scrap of paper with its faded inscription has been 
preserved in  the State Museum. I t  is worthy to rank with the historic 
words of Nelson and other renowned heroes. The  other son, Alphonso 
Calhoun A ~ e r y ,  a twin in  courage of the gallant casualty a t  Gettysburg, 
served with distinction, being first lieutenant of Company E, Sixth 
S. C. Regiment, of which his brother, Isaac E. was c a p t a i ~ ~ .  He mas 
in  the bloody battle in Manassas, arriving on the field at a crisis and 
mas given credit for being partly instrumental in turning defeat into 
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victory. Both brothers were complimented for their (excellent bearing 
on the field of battle. When his brother was promoted to the colonelcy 
of the regiment, Judge Avery was made captain. h tihort time there- 
after he was commissioned a major and adjutant general of Gen. D. H.  
Hill's Army of West Virginia. Upon Hill's transfer to Chattanooga, 
his adjutant general went to the West, serving 011 the staff of Breckin- 
ridge, Hindeman and Hood, being with Hood at the reti-eat from Dalton 
to the Chattahoochee River. Toward the end of the war, after the death 
of his brother, he was commissioned as Colonel and given the command 
of a battalion in Western ATorth Carolina. I n  Aprll, lS65, shortly 
before Johnston's surrender, he was captured by Gen. Stoneman and was 
sent as a prisoner of war to Camp Chase and Johnson Island, being 
released in August of that year. 

Shortly after being released from prison he and his fellow-soldiers 
were confronted with a situation where neither life n',r property was 
safe. Government was unable to give protection. I n  North Carolina, 
as in  California in the days of the Vigilantes, it w:~s necessary for 
patriotic citizens to band themselves together for the protection of 
womanhood and to prevent the destruction of the c idizat ion which 
had been builded in the South through the long years. I n  that crisis- 
really a revolutionary crisis-new conditions demancled new duties. 
Led by the late Col. W. L. Sanders, long Secretary of State, Frederick 
N. Strudwick, Alphonso C. Avery and other kindred spirits, there came 
into being in this State an organization known as the Ku Klux Klan. 
Justice Avery was the chief spirit in this organization in Western North 
Carolina. Like other able men, who were associated with him in the 
State, he utilized this outside-the-law organization for protection in a 
day when they could not secure it from government. The excesses com- 
mitted elsewhere by this organization were contrary to the purpose and 
spirit of its organizers. When government by the people was restored, 
these distinguished patriots, recognizing that they had taken the execu- 
tion of the law into their own hands only as a necessit,~ required in a 
grave extremity, disbanded the organization. The true story of that 
period of the Vigilantes in  North Carolina and other fjouthern states, 
known as members of the K u  Klux Klan, in days when terror stalked 
abroad is yet to be fully told. That body in the late sixties and early 
seventies was as unlike the spurious attempt to revive the K. K. K. 
in  other years as real chivalry is unlike pseudo chivalry. When it is 
written, the courage of brave men in stress will constitutc~ a new chapter 
of devotion. 

The spirit of the men who rode by night and put their lives in 
jeopardy in  that distressful period bound them together with hooks of 
steel. Many years afterwards in a contest for nominztion for high 
office, I expressed surprise to Judge Avery that he was supporting a 
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certain man for office. I said to him, "This man is not standing for the 
policies that we believe in." He  took me off to one side and said, 

"My young friend, there are some partnerships in life born under 
conditions worse than war that can never be dissolved. I saw that man 
in the early seventies venture and dare everything for what was then 
essential to the preservation of society. I sensed then the stuff of which 
he is made. H e  may not agree with us on this policy, but he is a man 
who would die rather than fail to do his patriotic duty. Moreover, 
even if I have to risk the loss of this policy, neither height nor depth 
nor any other creature could separate me from him or him from me. 
We were bound together in a compact in which we knew it might be 
sealed with our blood." 

The most important decision, so far  as placing property which had 
long enjoyed exemption from taxation on the taxbooks, rendered by the 
Supreme Court in  fifty years was when this Court affirmed the decision 
of Judge Henry G. Connor, then on the Superior Court bench, in the 
Allsbrook case. By that decision and concurrent legislation the prop- 
erty of the Atlantic Coast Line was valued for taxation at $56,195,691. 
I n  addition to paying the ad valorem tax on that large sum to the 
counties, municipalities and school districts through which that road 
runs, it has in recent years paid into the State Treasury annually in 
franchise tax sums averaging a million and a third dollars. When 
originally chartered, in order to encourage the construction of a railroad 
through the heart of Eastern North Carolina, the Legislature granted 
full ~xemption from taxation. This was in 1833 and it was not until 
the early nineties and the great decision of this Court rendered by 
.4ssociate Jmtice Clark-later Chief Justice--affirming the decision 
of Judge Connor that this exemption from taxation came to an end. 
A11 victories orer privilege have come through long conflict and travail. 
I t  was so in this matter. When I had the honor to make the address 
upon the occasion of the presentation of the portrait of Justice Connor 
to adorn these walls, I undertuok to tell the story of the inception and 
progress of legislation and litigation which reversed the Supreme Court 
of the United States, culminating in Justice Connor's decision in the 
Allsbrool'c case and its approval by this appellate body. 

While credit is due to many patriotic legislators and other officials 
and jurists for the epoch-making end of the discrimination, the large 
part played by Justice Avery has never been recorded. I t  should be 
made a part of the permanent records of the commonwealth and of this 
Court. 

During the days of agitation for a reopening of the question of ex- 
emption of taxation upon that railroad, it may be truly said that most 
lawyers regarded the decision of the Supreme Court of the United 
States upholding exemption as final. Not so Justice Avery. His was the 
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type of mind that  was never closed. " S t a r e  decisis" v a s  not ultimate 
with him. Justice was his passion and hostility to p r i~ i l ege  was in the 
marrow of his fai th and practice. The enactment of chapter 544 of the 
Laws of North Carolina of 1891, which repealed all authority for the 
coi~nection of the line of the Wilmington and Veldon Railroad with 
the Virginia line between Black Water and the crossing of the Clarks- 
d l e  road over the State line was essential in the conte! t to place prop- 
erty of the railroad on the taxbooks. The bill ~hi .11 ordered this  
property listed for the nest and subsequent gears and 3penecl the door 
for the taxation of its franchise was vr i t ten  by Jus f i c r  . leery.  I t  was 
introduced in the House by tlie late Alfred D. Jones o' T a k e  County, 
who was afterwards in the Clereland adnlinistration Consul General 
a t  Shanghai. I t  was enacted after one of the bitterest fights in the annals 
of the General Assembly. 

This was only a part of Jus t i ce  -1rery's activity ill orerturning a 
precedelit of a generation, bllt his participation was newr  known to 
the public or appreciated by it. After the case mas ar;ued before the 
Supreme Court. and ably argued on both sides, the Court held its de- 
cision under advisement for a period. As the session drew to its close 
Just ice  .leery feared that unless the decision was made at tliat session 
of the Court, by probable changes in personnel of this body, tlie fight 
might be lost. Jus t i ce  Davis ,  a distinguished riiember of this Court, was 
nearing tlie close of an honorable career. H e  passe:l away shortly 
after he had g i ~ e n  the casting vote tliat upheld tllc fa  nous .lllsbrooE 
case. I shall newr  forget the deep anxiety of Just ice  A c e r y  i n  those 
days. The Court was divided, Chlef  Just ice  -1 lc~r imon  belie1 ing that  
the decision of tlie Supreme Court of the United States was final. 
Associate Jus t i ce  S h e p h e ~ d  wished the ease to go over until the next 
term so he could give it a more thorough coiisideratio~l. Jlrsflces - l e e r y ,  
C lurk  and D a e i s  believed that  the decision of the l o w r  court sliould 
be upheld, but J u s f i c c  Davis  was ill and for weeks he could attend 110 

coliferences of tlie Court. H i s  last official a(-t was when J u s f l t e  d r e r y  
pointed out to him that uliless the decision v a s  made a t  that  term of 
Court the cause might be lost. J u d g e  DUL'IS  clecided ewn  at tlie risk 
of his life to act. Accompanied by Jztsfice d c e r y  and a nurse, he came to 
the last conference of this Court lie ~ v a s  permitted to attend. Clear of 
mint1 but weak of body, nhen the roll was called in this t . ibu~ial, J c e r y ,  
C l a d  and D a z ~ i s  1 oted for affirnlation and esemptio~l of rajlroatls from 
taxntioli camp to all end. in S o r t h  Carolina. But  for the zeal, persist- 
ence and earnestiles of Jzts f ice  d c e r y  a different ending might h a w  
come of that long litigation. 

111 liis eight years upon tlic Supreme Court Bcncli, ,J~cclqe . l rcry  filed 
mcre tlmn f iw liuntlrctl opiliions. Thcy are found in tlic S u p ~ ~ n i e  Court 
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Reports from the 1 0 h d  to the 119th. While these opinions run  the 
whole gamut of the law, civil and criminal, he apparently paid particular 
attention to four subjects: ( a )  the homestead, (b )  ejectment and 
boundaries, (c)  fraud and fraudulent conveyances, ( d )  insurance. 

H e  brought to the discussion of these four subjects a wealth of legal 
learning, and all of his  opinions have a marked clarity of diction. I n  
all of his opinions he speaks "as one who had authority, arid not as 
the scribes." The value of his legal pronouncements is shown by the 
number of times that  his opinioils are cited in subsequent Reports with 
the approval of his successors on the Supreme Court Bench. 

I n  many of his opinions Justice Avery discussed and decided the 
quantum of proof necessary to establish various pertinent facts. An 
instance of this is Hhrding  zs. Long,  103 S, C., 1, in which he dis- 
tinguishes between the quantum of proof necessary: ( a )  to correct a 
deed on the ground of mistake, (b)  to establish the fact that  a deed 
absolute on its face was intended as a mortgage, and (c)  to establish 
a resulting trust arising in a rerbal  agreement to buy for another; 
in which three cases he held that  the proof offered must be "clear, 
strong, and convincing," as distinguished from an action to set aside 
an  instrument for fraud in procuring its execution, i n  which last 
mentioned case he held that  i t  only required that  proof "to the satis- 
faction of the jury" be adduced. The  decision in this case is cited and 
approved in twenty-two subsequent decisions of our Supreme Court. 

H i s  decisions on fraud and fraudulent conreyances were particularly 
clear and convincing, and are still studied and relied upon both by 
bench and bar. S i x o n  v. Ncli ' inney, 105 X. C.,  23;  Bobbitt  v.  Rodwell,  
105 S. C., 226, and Goldberg r q .  Cohen, 119 R. C., 59, a re  anlong the 
many opinions he filed which illunlinate tlie question of fraud and 
fraudulent coiiveyances he therein discussed and decided. 

Possibly no judge advanced from tlie Superior to the Supreme Court 
Beilcli was better rersed ill the law of the ('action of ejectment." '(color 
of title," ('adr-erse po~session," "boundaries and surveys," and the "con- 
structioil of deeds and con~eyances." H e  was a t  home as well i n  deciding 
upoil riparia11 rights on the sounds and rivers of the coastal regions as 
he was on the bouiidaries and surveys in the mountain coves. Rufin c. 
Overby,  105 S.  C., 78; Gilchrist v. ,lfidland, 108 K. C., 705; V o o l  v. 
Edenton ,  115 K. C., 1 0 ;  and Stuck c. Pepper,  119 N. C., 434, are cases 
illustrating the learning and clarity of expression which he showed in 
his opiriioils on these subjects. 

While not gir-en to any large extent to filing dissenting opinions, he 
had only been on the Supreme Court Bench a few months before he 
filed a strong dissenting opinion of about fifteen pages in Jones  v. 
Brifton, 102 S. C., 166, i n  nllich the question at issue was whether 
the owner of a homestead could be enjoined from selling merchantable 
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timber froin the llorncstead lands at the instance of a creditor l ~ o l d i ~ l g  
a docketed judgment. 111 this case the majority opinion was that  all 
injunction ~voulrl lie, while J u s f i c e  ,Iz.ery held that  the homcstcatlcr had 
tlie right to sell the merchantable timber. - 

h o t l i e r  rery  interesting disscntil~g opinioli n a s  filed 1,- J u s f i r e  L l r ~ e r y  
in X a i f i e  X. Taie 2.. City of Greensboro, 11-2 S. C., :#92, in nllich the 
plaintiif sued the city of Greelisboro for damages for destroying the 
tllree oak trees nliicli stood on the side~nnlk in front of llcr premises 
~ l l d  slinded her lann.  Tlic majority opinion filed by J l i s f i t e  I l u r ~ c d l  
held that the citg authorities had the riglit to rcmol r t h  trees aud that  
the plaiiitiff could not rccol cr ; nllile Just  it  e ,I rrr,!] lwld that the ahut- 
ting lando~rner had property rights in the trees in fro111 of her premises 
and that the city had no right to r c n ~ o w  tliem u111-ss ill fact they 
obstructctl the free use of tlie strcct or sitle~valk. There runq through his 
disscntirlg opinion ( in  xvllicll .Jlrsf i c ~  Jlt R a e  coilrurq) :L xeme of out- 
rage that these fiue oaks were slaughtwcd a t  tlie v l l i i i~  of a street 
committee. Juof i rc  A w r y  was a great tree lorer a11d xvould h a l e  agreed 
heartily wit11 Joyce Iiilmcr's poern : 

"I think that I shall never see 
h poem as  lowly as a tree. 
Poems are  rnade by fools like me, 
But  ollly God call 111:llie a trcc." 

111 Bresee I , .  S f a n l y ,  119 K. C., 278, in n l l ic l~  dutlqr . L I Y T ! /  held that 
the promiw of one ~r l lo ,  while all i~lfalrt,  1l;id colitractc~l a drht, t o  l)ay 
it after  r e a c l ~ i ~ ~ p  his majority, must bc u l ico~~di t io~ia l  ant1 txpress, t o  
alnoul~t to a h i ~ i d i ~ i g  ratification; lie quote> as  an illus ratio11 tlicl liote 
giren by Jolm Huggins to James Jn111i.s ill I r rdr l l  County, as fo l low : 

"I, Jolin Huggiur, agree to pay James James, o l ~ e  liundrc4 
and fifty dollars, i i ( h o 1 ~ r e r  i ~ ~ ~ r r r ~ z ~ e n f ;  but it ic uiidcrstootl 
that IIrrgqius is   of t o  be pushetl." 

J u s f  {ce rcry  lo\ ed his  work oil the Supreme Co l r t  Bencli. H c  
thoroughly cl~joycd the intimate relations lie llcltl nit11 lliq acsociates 
and tlicl lanyers appearing beforc~ the Court, and for n m l y  of them 
he  often spoke in strong tcrnls of a f f ec t io~~ .  I Ie  was :I loyal fric~itl a i ~ d  
11as always 1):rrticnlarlg k i i ~ d  and he.11)ful to tlic youugpr members of 
the bar. 

After his rctircment from the Be~lch  lir taught n lav class in 
I f o l g a ~ ~ t o n  :i11(1 encaged in a large practice in  t l ~ c  courts of TT~'estern 
Xortli C:rrolinn. ,lye did not din1 his remarkable i1it3llect : hut the 
passing years seemed to mcllon ant1 sneeten his life, ant1 he 1x1s-etl into 
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the shadow with the love, admiration, and veneration of all who 
knew him. H e  died a s  he had lived, a devoted member and loyal 
ruling elder in the Presbyterian church. 

The  truest summation of the life and character of Xlphonso Calhoun 
Avery is found in his  own words depicting the career of another illus- 
trious son of the commonwealth. I t  is in these words: 

"Brare as a lion in battle, firm as a rock in the councils of 
the State or on the Supreme Court Bench; to his family he 
mas as gentle, as sympathetic, as  tender as a woman. Before 
his God, he was as humble as a little child." 

REMARKS O F  CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 
O F  T H E  LATE ASSOCIATE JUSTICE ALPHONZO C. AVERY. 

I N  THE SUPREME COURT ROOM, 1 1  APRIL, 1933 

The Supreme Court of North Carolina was increased from three to 
fire members by the constitutional amendment of 1888, and Hon. James 
E .  Shepherd from the eastern part  of the State and Hon. Alphonso C. 
A w r y  from the western section were the first to fill these new positions. 
I t  is a matter of common knowledge that two strong and virile person- 
alities were thus added to the Court. 

Justice Avery, who was a gallant Confederate soldier, had also served 
in the State Senate, as a member of the Constitutional Convention of 
1875, as a Presidential Elector, and as a judge of the Superior Court, 
before being elected to the Supreme Court. H i s  term here was for eight 
years, and his opinions, always pithy and vibrant with the life of his 
times, are to be found in nineteen volumes of our Reports, beginning 
~ v i t h  the 102nd and ending with the 119th. Regardless of the subject, 
whenever and wherever he wrote, the lawyer delights to read. 

The Court is pleased to have his portrait look down upon us in this 
chamber, so that  we, and those to come after us, may be inspired by his 
countenance as well as by his  written word. 

The Marshal will see that  it is hung in its appropriate place, and 
these proceedings  rill be published in the forthcoming volume of our 
Reports. 





ABASDOSUEXT see Husband ancl TYife G. 

AEATERIEKT AND REVIVAL. 
B Pending Action. 

I, S a m e  Subject  of Action 
1. An action on nn alleged contract  n i l i  not sul?Imrt a plea i n  abatemelit 

in a n  action brought by the de fcnda i~ t  i n  tlie first action against  
t he  plaintiff therein to  recover damages for  lnntters \vhich \ \e re  
not set u p  by h im a s  a couuterclaim in the firct action, since fm11 
judgmeut in t he  fir.st pending action ~vou ld  not support  a plea of 
res  judicata in tlie second action. Oi l  Go. 1;. E'ertilizcl. Co., 302. 

C Death  of Pa r ty  and  Survival of Action. 
tc Action f o r  IJersonal Injziru 

1. Proceedings under c o m ~ e n s a t i o ~ ~  ac t  d o  not  aba t e  upon cleat11 of 
claimant employee. Bu t t s  2;. il1o)lfague Bros., 38'3. 

AUORTIOS see Homicide G e 6. 

ACKKOWLEDGJIENT see Mortgages A c. 

ACTIOSS. 
B Forms of Actions. 

a Lcyal a n d  EquitabTe licnzedics 
1. Both legal and equitable rights and  remedies may be mainta i~l r t l  

ill one civil action. Constitution, Art .  IT', bee. 1, C. S., 309. LUI ) I~CI ' -  
tort c. Hood, Coml-., 171. 

C Joinder and  Consoliclatioll of Actions. 
b TI hut Ca~t scs  Xau be Coitsolidated 

1. Order coiisolidating actions i s  :iffirluetl i n  this case. Trftst CO. c. 
Green, 780. 

A U X I S I S T R A T I O S  see Esecutors  and  Admiiiistrntors. 

MIVERSE POSSESSIOS.  
h Kature  ni~cl Requisites of Tit les by Adverse Possession. 

11 C o l o ~  of Title 

1. 111 this action in ejectment t he  charge of the  court to the  jury in 
res l~ect  to adverbe possebsion, lappage and constructive l~os<essioll 
to t he  outermost bounda~ ie s  of the  deeds of the  partie-, and  the  
s ta tement  of t he  respectire contentions of the  parties in respec't to 
tlle evidence, is  held to  be f ree  from r e ~ e r s i b l e  error.  N h t l l ~  I .  
Grain y o ,  488. 

AGRICUI.TURA1, LIESS-On~ission of l?rorision for  priority see Reformation 
of Ins t ruments  C d 1. 

*There have been some chanzes in the  method of iudesing n it11 this volume. 
The  subject of liability in automobile collision cases a r e  now indexed under 
t he  title "A~~tomobiles" instead of "Highn.ays," and some other minor c l~nnqes  
llave been made in tlle l~ol>e  of improring the  system. 
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ALIJIOXY see Divorce E. 

A P P E A L  ASD ERROR. ( I n  criminal cases see Criminal Law L ;  npl~enls 
from county cconrts pee Conrts B e, from justices of the  pence see Justices 
of tlie Pence E, f rom Indust r ia l  Commission see Jlnster and  Sen-ant  F.) 

A S a t u r e  ntitl Grontlds of Al~pellate Jurisdiction of Snpreme Comt.  
d .Jrtrlgmcir ts nird 0rdci.s dppcalnble -Prcvlntlii.c .lppcnls 

1. All order str iking out defendant 's  1)lc:l of the  s ta tu te  of lirnitntiolis 
aft'ccts a substantial  riglit ant1 is  npl)enlab!c. Locti~ Co. 1 . .  Il-tr~.rcir. 
.50. 

2. Where n caausci i s  referred to a referee and escegtions taken to h is  
re]:ort, and tltc canst. is  cotitiltucd for  hearing nlwn the escc3l)tions 
:rtitl the mn t t r r  remains lmssive for  several years, a n  order of the  
t r ia l  c i ~ n r t  allawing n certain sum to the  referee in payment of' his 
serric.c3s is  mi interlocutory order in a gentling cause ~ i t h i n  t he  
 rower of the  tr ial  court  which is  not reviewable, xntl the  order will 
h i t  affirmed on defendant 's  aplwal, no subs tant i :~ l  r ight of t he  parties 
Iwing nffected and tlie ma t t e r  being rerie\rahle upon ap1,eal from 
fiilal jntlpmcnt upon cwel~t io l i s  duly taken. h'flltl; I . .  Bnjzk, 378. 

2. Alqteals f rom in tcr lwutory  orders entered in this cansr  \vhich is  
still pendin:: upon csc8eptions t o  commissioners' :.eport of the snlc 
of tll? lantls a r e  dismissed a s  l~remnlure .  Koot~ce r. Poi?, 420. 

c d cado)lic Qrtestioll 
1. Where the  qurstions sought to Ire I)rrsentetl on ay~!)cal ha\-e I,ecoine 

ac*atlrmic the n p l n ~ l  will be disniissetl. XcC'lccwc> 1.. Tric.ut Co.. 355 ; 
Koonce c. For t ,  430. 

f P a r t  i ts  717ho Mall Appeal 
1. The  S ta t e  cannot appeal i n  either civil or critninnl cases except 11pon 

s ta tu tory  authority.  I?r r c  Stiers.  48. 

B Tlieorp of Tr ia l  in L o ~ r e r  Court  aiid Preservntiotl in T,oner ('ourt of 
Right to Review. 

b Theor.lj of Tr ia l  i i ~  Lotcer Cozot 
1. The  liability of n defendant nil1 be detrrmined in accordm~cc \ritli 

t he  theory of liability allrged in t he  coml)l:lit~t. .rT]~dc v. Tntlitrm, 
160. 

c Il-aicet. of Ohjectio~ls n ~ z d  Exceptions iiz. Lozcer Court 
1. Admission of eridence of like import  without objectjo~l waives oltjcc- 

tion to admission of eridcnce. C'olvnrd c. Light C'o., 0 7 ;  Bafcmnit 
V. B ~ o o ~ ~ s ,  176. 

2. Kl iere  n par ty  objects to the  admission of certain evidence on the  
ground tha t  i t  is par01 eridence in contradiction of the  wri t ten  
terms of a contract. and later introduces testimony denying the  
ma t t e r s  sought to  be established by 1-larol, lie w n i ~ e s  h is  exception 
to the  admission of t he  parol evitlencc~. Smithficld JIills G. S f t r c ~ r s .  
352. 

d l p p c n l  
1. Where  the U. S. Government, clnimillg tlie proceeds of W a r  Risk 

Il isurani~e under section 314, Tit le  38, U. S. C. A, ,  does not appeal 
from a judgment in f a r o r  of certain individual cl:timants, and  on 
appeal i t  i s  decided tha t  the  funds  escheat to  the  University, the  
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question of n-lirrllt~r tlie G o v c r n ~ n m t  is euto l~l~ed by the  judgment 
is  ]lot 11res~ntccl for c1ecisit:n (111 the record, and the  in t l i~ idua l  
claimants may nt:t set  u p  the  Goverl~ment 's  r ights to defeat  the 
Ul~iversity 's  claim, the  Uovern~nent 's  r ights not being presented for  
review. Shai,pe '1'. C'arsol~, 513. 

C Requisites ant1 Prucecvli11,ch for  Al~lrcal. 
(1 dppcals  iri To tma  I'rrrcpcris 

1. The  afiitlavit rrquired for appcills in fo~.mrc pc~~cpo'is  in civil casrs 
must he filtd during the  term o r  \vithin five days tliere:tf'ter, nntl 
tlie applicatiou must  be l , : ~ ~ s c ~ l  upon by the  clerk within ten days 
f rom the esl)ir:~tioli of the term, C. S., 649, and an  order allowing 
a n  alilw:~l ilr forma pcrujjc'ri.~ c~ntercd by tlie clerk a f t e r  the  esgi ra-  
tion of the statutory t ime is beyond the  clcrli's autliority and the  
Sulrreme C'c~urt is  n'ithclot jnrisdicticrn to entertain the  : l p l ~ n l  an11 
i t  \\.ill I)e tlisniissetl, the  1)rovisions of the  s ta tu te  being ~nanda to ry  
and not directory. I'orccll c. Voore. 634. 

2 .  This a lq~ea l  ill foi'mn pcclipcria is  dismissed, there beiilg no affidavit 
or ccrtiticate of c.ounsel i n  the  record. S o h l e  v. Pritchctt ,  804. 

E Record P r o ~ e r .  
b JIaffo.s S o t  8cf Ottf iir Rccor~ l  Prcsrcwfcd Correct 

1. TVhere tlic c l~n rge  of tllc tr ial  court  is  not ill t he  record i t  will be 
1)resuiuetl 1111 a lq~ea l  t h a t  the  court  charged the  law applicable to 
the facts. U ~ r u r ) ~  c. 111s. Co., 3 7 ;  D I ' ~  v. Bottlillg CO., 2 2 2 ;  L ~ i f c k  
c, Y'cl. CO., 252. 

f Certiorco.i 
1. In  ortlcr to sulllwrt n motion for  cevtiorclri i t  is  required tha t  ap- 

l~e l lnn t  file traiiscri l~t  of the  record proper and  give appellee notice 
of the motion. and appellee's transcript  of record filed on motion to 
clocliet aiid dismiss cannot avail  the  appellant 011 his motion fo r  
co'tiot~ct,i. Iiules 17  and 34. H i ~ m n t ~ t  c. 1118.  CO., 306. 

11 Q~te,utioir.s I'rcsc~rc t c d  f o r  Kez ' ie !~  oil Iiec-oi'd 
1. TT'l~ile a case \\.ill be 11e:lrtl on nlqreal on the  tlieory of tr ial  in the 

lo\ver court ,  y r t  where on ap l~ea l  from a judgment of a justice 
of the  ireace the al)l~ellee correctly selects the  ground upon mhic l~  
tlie jutlgine~it s110uld be nftirmed, and the  Superior Court afiirms 
the  judgment (.ii a tlil'ferent aiid insufficient ground, the judgment 
of t he  Sciulmior Court, being correct in result, will be affirmed on 
fur ther  nplleal. S.  c. F l o x i t ~ g .  40. 

2. TYlirre an  nctiun i s  i i~sti tuteil  by a corporation on the  tlieory tha t  i t  
was  a duly substituted trustee of an  active trust ,  C. S., 446, 449, and 
the  lrl:~i~itift"s r ight to sue is  not raised in t he  l one r  court, and  the  
lower court  finds :IS a fac t  under agreement of the  linrties t ha t  
l,laintifi \\.as clnly substituted a s  trustee, the question of whether 
the l!l:~intift' is t he  real par ty  in interest  may  not be raised by the  
defendant for t he  first t ime in tlie Sul3renle Court. Safe  Uepo8it Co. 
v. Hood. Comr., 846. 

3. TYliere only the  record proper is  sent u p  and the  verdict is  not 
assailecl. the  correctness of the  instrnctios and verdict is  not pre- 
sented fo r  review. Cnivcs c. Cnrrles, 636. 



834 INDEX. 

AI'I'EM, A S I )  ERIi(~)R-('otttil~tct'd. 
F Exceptions aud A s s i g ~ ~ m e ~ ~ t s  of Error .  

(I 3-ecessity Tlicrrfor 
1. \There the  0111 assignuiellt of er ror  is  the  aplwllalit's esceptioa to 

t he  judgment, t he  correctiless of the  jutlgmc~~it  , ~ l o l ~ e  ~v i l l  be coli- 
sidered on npl~eal.  3IcCio~/ c. Trus t  CO., 721. 

b Fot'm a t ~ t l  li'cqlrisitc~s 
1. 7Tl1cre the  answers wliic.11 the  witness would linvcb 1u:rtle if allowed 

t o  testify nre  not i n  tlie record a n  excelrtion to tlie e s c l ~ i s i o ~ i  of such 
tostimoiry \\.ill not I)? rc~nsiderecl on alqrenl. C h ~ s t i r ~ c t  1.. Rlcttrii~, 476: 
Xibler r'. Uottliil!~ Co., 60s. 

2. W11ere a n  nl)l~eal is  taken f rom the  r u l i ~ ~ g  of the tr ial  judge ns to the 
aclmissio~l of ccrttlill t r s t imo~ly ,  lrnt tlit. n l ) l~ r :~ l  thclrcwn has 11ot ht3en 
l)rrft.ctrd, ant1 110 11oi11t is  mntle i n  the I>rit2f \\-it i rey,tLct thereto, 
this l ~ n r t i c u l i l ~  xspect c~f the al)l)cnl i s  eli~uiliatetl f rom co~~s i t l c r a -  
tion. C'l~entic~crl Co. c. Griffitl. 559. 

S. A11 mrlwiirted e x r t ~ l ~ t i ~ ~ n  t o  thc. cliirr,qe n.ill I I O ~  be ~ rc~~ i s i t l~ rc i l  on a]>- 
peal. Jl illcr 1.. Ltottliiiy Co.. GUS. 

4. dl1 exception to the :~tlniissio~i of iucaoiiilrrte~it evidt.lrc,c will liot 
u r d i ~ ~ a r i l y  bc. i v ~ ~ s i d r r e d  where evidence of tho sunicS import  is  
Inter a c l r u i t t ~ l  w i t l~ou t  objection. UO~C)IZ(II I  1 . .  l l r o ~ ~ l i ~ .  176. 

J Review. 
a Of Ii~junctiotis  a t ~ d  Rcst~ .a in i i /g  Ordcrs 

1. 011 a l ) l ~ a l  f rom tlie refusal  of :in i ~ ~ j m i c t i o n  by the  t o u ~ i t y  colut  ttic 
Su l~c r io r  ('ourt nil1 review the  eritleiicc \\-it11 the bu rdc~ l  oli the 
alrl)ellant to ehorr error.  Thomtrsoi~ I . .  h'~c^c.usoii. 5,i!). 

b Of D i s c r t t i o t t a r ~  J l t r t tws  

1. Tlie discretio~iary ac t  of tlie luot~rtl of cc~unty commissioners a1111 the  
board of eclucatiol~ in assuming :rs a couuty-wide o l~ l iga t io~ i  bauds 
issued by sl~ecinl  char ter  scl~ool districts, S. C. Cutlc> (Xich ie ) ,  sec. -- 
.~a')!), \\-ill not  be iiiterfercd x i t h  bj- the  courts in the  absence of am 
alluse of such discretion. IZecccs r'. Board of Ed~crntiun.  74. 

2. An order d e l ~ y i i ~ g  a petition to require the receiver of uli w t a t c  being 
ac1ministert.d u l ~ d e r  order of the  court  "to make such steps a s  m a 1  
be necessary to c o ~ u l ~ l e t e  the  adiiiiiiistrntion" of t he  cs ta tc  i s  entered 
in  the  sound discretion of the  t r ia l  court w l ~ i c h  i.: I I O ~  s u b j ~ c t  to 
r e r i e n  in  t h e  absnicc of abuse. 1 1 1  1.c Estcrtc of 11-right, 494. 

3 .  Although the  discretionary ruling of the tr ial  court i lpo~i LUI npplica- 
tiou fo r  n iicw trial  for newly discowred evidence i s  not reviewable 
on a l ~ l ~ e a l ,  wliere the  n1~plic:tnt fails  to ~ u a k c  out :I s l i o~v i~ ig  of 
"newly discovered el-iclrnce" sufficient i n  lan- to invoke the  tliscre- 
tionnry ruliqg, the grant ing  of the  apl~lication will b r  lleltl for error.  
C r a i ~ c  1;. C'trs~cll ,  371. 

4. The  amount  allon-etl by the  tr ial  court  fo r  nliluony pttrrl(~i~fc litc is  
i11 his souiid discrctioli aiicl is  iiot rrvie\vable. 7 ' icrl~~))t tr i~i~ r'. l ' i cdc-  
~ ( I I I I T ,  65'2. 

3. A motic.11 to se t  asitlt' the  rcrclic~t a s  against  the n.eight of the  r r i -  
t l ~ ~ l c e  is  atltlresseil to tlic discretic111 of the tr ial  court, and his nc t io~i  
tlicreun is  not r e r i e ~ n b l c  on nlqjenl. Ba r~ l i  c. Bh ir  fowl. 596. 
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c Of Findiilgs of Fact 
I. I:sceptions to the  findings of fac t  will not be sustained n h e r e  i t  

al)year\  tliat the  eridence and  reasonal~le inferences therefrom 
sulq)ort the  judgment. Gucct.a)ttu Co. z'. JlcGo~cgn~!.  13. 

2 ,  Where the  tr ial  court has  f ~ u n d  the fac ts  upon a motion to set  
nsitlc :1 for~'c10sure of a t i ~ s  certificate, and there has  been no 
tlc.rnal111 11y tlie l~n r t i e s  for a t r ia l  by jury, and  the  appellant has  
r s c q ~ t e d  only to the  facts SO f ~ u i i d ,  lie i s  clecmed to have \vairetl 
his constitutional right to t r ia l  by jury,  and  the  facts found by the  
tr ial  jutlge a r e  conclusive on alrpeal when supported 1)y comljetelit 
eritieiice. Xctdisoi~ Couitty c. Core. S8. 

3. )There no fac ts  a r e  found 113. the  t r ia l  court ,  and no request is made 
therefor by the al~liellalit, i t  will be assullled tha t  the  j ~ d g m e l l t  
in s u l ~ l ~ o r t e d  Iry the  essential facts, nnd i t  \rill be  affirmed on appeal. 
C'ottlr. of R!>rottre 1.. I Z e a l t ~  Co., 123;  Bcchtel z'. Trccrvo., 7S1. 

4. \\'here the  court finds tlie facts under agreement of the  ~ ~ n r t i e s ,  h is  
fiudir~gs uf fac t  are conclusive \\-hen supwr ted  by ally sufficient 
el-itlencc. :in11 where the  judgment is sup1)orted by the  filiilings of 
fac t  i t  ; t lw  is coliclusive. E'erfili-o' Co. c. GodZe]~. 243. 

6.  Tlie filidillrs of fac t  of the  t r ia l  court in ri>sl)ect to service of sum- 
moils a r e  culic:lusive \vllen supl~or ted  by evideilye. Lumber  Co. %. 

I.'iw)tcc Co., 286. 

6. -411 order su l~lx~r te t l  by sufficient findings of fac t  based on the  evidence 
will be sustained. Tiedentairt~ z'. l1iedcmu?itt, 6%'. 

7 .  Where there is  110 findinq of fac t  and no request therefor tlie Su- 
1)renle C'oult ~11011 a l ) l ~ n l  nil1 not atteu1l)t to  ascertain tlie t ru th  
from cunliictiilg affidavits, and the  judgment will be affirmed, i t  
be i l~g lirebunied correct with the  burden on appellalit to show error.  
Hcttderxo,t @. H a r d ~ t a t e  Co., 775. 

1 .  TTliere tlie charge of tlle court  is not in tlie record i t  is  ln'esumcd 
that  tlie court charged the  la\\ correctly ayl~licable to tlie filcts. 
Buton c. Itis. Co., 3 7 ;  Uru c. Bott l i~ iy  Co., 2 2 2 ;  Lu?tch 2'. Y'cl. CO.. 
252. 

2. T l i ~  burden i.; on :~p l~e l l an t  to show prejudicial error,  the  presum1)- 
tioil being against  him. Shelly z'. Grnit~gcr,  4%. 

e Prtjudiciul  cctltl Harmless  E r ro r  

1. A witness testified a s  to the  amount of damage resulting to the  plain- 
tiWs f a rm from the  running of defendant's highly charged trans- 
iiiiasiun line across the  1:lnci. 011 cross-examillation he  testified tliat 
his estiniate of tlie darnngcs was  based on the  fac t  of danger f rom 
tlic tr~;~nernission line and  tliat people woultl not \visli to work near  
i t ,  ant1 on fur ther  cross-esamination he  testified tha t  his tmtimony 
:is to damagrs  was  based on his persolla1 dislike to be near  such 
transmission line. The defendant made a motion to  str ike out  his 
testimony relative to damages : Held, the  refusal  of the motion 
to str ike out was  not  prejudicial error,  the witness' unobjected 
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tt>sti1111111y ~s to w ~ ~ c r : i l  f w r  of 11o\vc>r l i i i(~s l)e%i'lg 110 inore p w j n -  
11ici:rl t11:111 th(\  tc~sti i l~~,i i)-  o l ~ j ( ~ . t ~ ~ l  to. :1ii11 tlrorcL I I C ~ I I L '  t ~ s t i ~ n o ~ i y  
of sov1~r:11 c~tllci. \vitl~tw.c~s t r ~  tlw ef'l'e1.1 tha t  t l ~  ~ l n e  t>f r l i ~  1:11111 
\\.:IS t l (~~~rc~ : r sc~ l  11)' gc~itc~~.;rl f w r  r:f 1111\vcr l i i~cs.  ('011.rrt.c7 I.. Li!/ht ('o.. 
97. 

2. Wlrc~rc~ on thri cl~lc~stion of tlle mc>:rsr~r(~ of t l n m : ~ w s  to ]rl;riiltilP's f a r m  
c : ~ n s t d  liy t l~r.  r n l i i i i ~ ~ c  of tlf~fc'irtl:r~lt's tr;rlrsinissi I I I  l i l r t .  nc.1'oss the 
I;rutl t11v t l c f ~ ~ ~ ~ r l : n i t  11;~s  elicitc.tl e~i1lt3l1t.c. froill :L \ \ . i tn(w (111 cross- 
e ~ x ~ r ~ i r i ~ ~ : ~ l i o ~ i ,  O T I ~ I ,  111;iiiitifKs 011jec.ti1111. t11:rt the) t i ~ : r ~ i ~ m i , s ~ i ~ ~ i ~  Iinc 
;rlso Y:III 11c~1r t l ~ c  \vil tr~~ss '  11011s~~ ~11111 t l i :~ t  t h ~ '  lii~cl c11r\-(v1. ca~lsil lg 
t111, \vitncw to fvar tli:rt tlic insulntors might I~rcnli  nil11 result ill  

injury to  Iris licmsc, mltl t11:rt tilt. snrnc, curve n-irs 1 1 1  pl:ril~tiE's lniltl: 
111'1d, t he  11t~fv1itl:rnt o[~?iictl the, tloor for  t l i ~  c'\-itl~~'~c'c of thc \ ~ i t i ~ e x s  
iii Illis ~ ( Y J I ( Y T ,  : I ~ I I I  i t s  :1~1inishi1111  IS I I O ~  l ) r ~ j j u ~ l i ~ , i : ~ l  to hilrl. lb id .  

:<. Ail ('s~.c>lrtion to the3 :~11111ission of i~ ivcmlwte~i t  cvi~leri(~e \vill not ortli- 
11:rrily c.oiisitl('r(~l \vlie3rc cvit1ci1c.r~ of the s;r~i~tb iml~c~r t  is 1:1tc>r 
ntlniittcd without objection. Bcrfcmni~ 1.. I31~~ol;s. 3 7fi. 

4. 111 this c:rvc>;~t l r r 1 1 1 ~ ~ ~ 1 i t i g  t l i ~  :l~is\ver of w i i ~ ~ e s s  on q1lc~sti(111 of 1nvi1t:rl 
cnl~:lcit,v is lrc'ltl I I C I ~  to c'o~istitnte rrvc'rsil)le  nor ill thc lix11t (if tliv 
\vl~ole record. In, l'c TI-ill of Siclrolxo~r, 223. 

5. InstrucTioil in this c+:~sc llcltl not to cc~iitniu revctrsil)lt clrror c r ~ i ~ s i t l ~ ~ r ~ t l  
i n  the light of tli(1 ~ ~ ~ i d v ~ i w  n1m1 t h e  trixl. h'pc(,s 1.. G ' ~ ~ c ~ ' ~ ~ . s l ~ o r o ,  
230. 

6. 111 th is  :rc.tioll ill (>jcbctmeiit t h e w  was  l)lcilnry c ~ i  l w c e  tc~i t l i~ l i .  to 
sn11111rrt the  lint> bet\vec'ii the pnrties :IS claimcd lly tlit, 111:1i1itiff ant1 
the, il~lini?.sioi~ ill t'vi(lc'li(.(~ of :I tleotl ttr tlcfcl~tl:lnt's l)~.ctlt~c.~-ssor in 
titic, tci~tliiig to c'.;t;rl~lisl~ tlic l i i ~ r  ~ 1 s  claimed by 1,l:aintiff is  I~eltl 
I i ; r ~ ~ ~ i i l t w  OIL the, 11rtw~11t r c~ (~11~1 .  h'/~r(l!{ 1..  (;i~t1i1t!j1'1., ASS, 

g Qucsfiot~s S c c c s s u r ~  f o  U c t c r ~ n i ~ ~ a t i o ~ r  of Ctrrtsc 

1. W l i t w  :rii  :letion fo r  lilrcl is  trietl ulwii t he  defcllcl: nt's theory t h a t  
the, ~ ~ u l ~ l i c x t i o ~ l  was  qn:llifiedly 1)rivilr'grd anel nert upoli jrlaintii'f'~ 
~ ~ ( ~ ~ i t ( ~ i ~ t i o i r  t11:1t no l~r iv i l ( 'g(~  ; r t t :~ ( .h t~ l  t l l e~ r~~ to .  ;1ii11 t l i i~ jury 11as fo1111(1 
tha t  the  ]~nl~lic.ntioii w : ~ s  f:rlsv i111c1 lrlntltx \vith :Ictn:rl u~al icc ,  i t  is  
u~iii:*c.(w:iry to d ~ ~ ( ~ i ( I e ~  I ~ ~ I I I I  (It~fcm(l:~iit's :11)1)e:il \ v h e - l ~ ~ r  tli~s 1111111ic:i- 
tic111 \v:rs clu:rlific~tlly 11ri\-ilcgr'd, ant1 t le fent ln~~t  11:1s no  jllst cause 
to (w~i ld : l i i~ ,  t l i ~ '  (.:ru(, I~:r~.iirg I I C ( L I ~  t r i14 i11io11 t l i ~  tl11'111.y most favor- 
:r1>lc3 to him. ~ ' ~ c ' I . ( , I I ~ w I I  I , ,  . Y o i ~ f l ~ i t ~ ~ j t o ~ ~ ,  tXW. 

I< 1) t~t tbr r i~ i i~ : r t i i~ i~  :ri111 I ) i s ~ ) o s i t i ~ ~ i ~  of C':ruse. 

b liollUlld 

1. 111 this case tlrc mortg:igor sought to  ciljoi~l fo i~eclowrc~ nlltler the, 

1111\vc'r of s:rlc c'o~it:riilc~~l ill lh(1 i~~strnrnc'nt ,  ilnd t(  I I : I ~ C  t 1 1 ~  Inntl 
sc~lel. if a t  :ill, 1iy dcrrec c)f t he  court. The t r ia l  corirt tlissc~lvetl 
:r tcml!or;rry or~lc'r cntorcd ill tlir c.uiistX, m t l  t l c c ~ ~ ~ v l  f~~rccl i rsurc  
:r f  i~ist;r~ic.c\ of 111ortg:1cor over o \ ~ j ~ ~ c t i o u  of mortgagee, \ v i t l ~ o ~ ~ t  :~de-  
clu:itc~ l)lc;rtli~rg or s1111\vine, n ~ l d  Ii~tcbr f~r~tc~rc t l  enl~plcinc~iit:ll ortlrr 
:rttc.m1~tiilg to cv~rrrct  solncL of the  lintlii~cs of fac t  but rivrttii.l~~illq 
tllc vourt's orisili:rl cc~i~c~lnsioili. 011 :rlalrc'al the j n ~ l g m c i ~ t  nut1 i ts  
: l t rc~i i~]~t td  (~orm~tic111 ::rc3 \ - i ~ ( ~ r t t ~ I .  L I I I ~ I  ilie C:IIIW r~ma11111vl for 
f n r t l i c ~  ~rroccwli~i,cs :IS to justicc :rl~lrcrtnilis. .If ill.< z'. J l  ills. 7%. 
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APPEAL AND ERROR K-Coil t iirlced. 
c S e ~ r  Tritrl. ( J lo t io~ i  for  new trinl in tr ial  court  see S e w  Tr ia l . )  

1. ITli(>re in tlic trial of ail :tctioii ill the  cnuiit>- court the  jury has  
:u~s\\-eretl tlic issue submittetl on tlefentlant's couiiterclaim adversely 
t o  tlcfelitl:riit, antl 011 ;~pptxiil to the  Sul~er ior  Court judgment has  
1 1 t ~ 1 i  el~tcrtbtl rt~maiitlilig the case to t he   count^- court with order 
t ha t  :I tlirwtrtl rprtlict he enteretl in tlefeiitlmit's f ' : t~o r  on the 
countt~rclaim. antl on al)peal to tlie Supreme (lourt i s  held t h a t  
tl(~frlitl:t~lt was not r i~ t i t le t l  to a tlircctc'tl verdict, :I nclw trial  will 
be i~w;~r t l cd  oil tlie issuc, the defendant liariilg lost tlw benefit of 
escel)tic~lis elitere11 to  the  plaintiff's eritlence reluting to t he  coniiter- 
claim. IlicCo!~ v. Trrc.st Co., 721. 

f IZelteciring 
1. '\\'lit,rt% it ;tlll,c:trn from the record tha t  the ('ourt mntle :in w r o r  ill 

calvulnti~lq tlic amount recoverable by l~ ln i i l t ib  :t ~ ~ e t i t i o ~ i  to rehear 
will lw gunl~trt l  i ~ n d  the  er ror  correctetl. J'itlelit!i CO. Y. Bont'd of 
Educutiorr. 607. 

I. Prnveetlililrs a f t e r  liemalid. 
b Orders a ~ l d  Procet71c1~ 

1. Tr ia l  c o u ~ t  1ii:1y rr-1efc.r cause af ter  Sul ) re~i ie  Court has  rt~mnlidcd 
:t]11)0:11 ~ r i t l i  t l i rc~t ion  tha t  ortlcxr of confirinatioii be rncated. Tl'ilsa~c 
T. -4 l l s l )~ 'o~l i .  479. 

c Slt b s e q ~ t e ~ ~ t  l'victl atrtl IZcric~c. 
1 .  TT1:rre oil ail al,l)eal the  qucstion of tlie suficielicy of the  evitlelice 

to be submit tc~l  to  the  jury is  decided by the Supremr ('ourt accortl- 
iilg to the  conteutic~nw of tlic plniiitiff, :In11 110 1)etiticin for re1ie:triilq 
i s  lilctl. t he  tlecisioii of the  court constitutes tlie la\\- of the case both 
ill sul~seclnei~t l~rowrdir igs  ill the  tr ial  court  ant1 on subseqneiit ap- 
1)e;il to the  Sullrernr Court, a i ~ d  \\-here the evidence on the  snbse- 
quent t r ia l  is  practically idelltical with t he  e~ ide i i ce  on the  first 
tr ial ,  tlic. clefentlinit may not again raise the  questioii of i t s  aufh-  
cieiicy. JIcistc'ii c. I'esas Co., 569. 

Al iBITRATIOS A S D  AWARD. 
D B\\-ard. 

c R e s ~ t  bmission 
I. K h e r e  the  court submits a cause to arbitr:ltors nit11 the  C O ~ ~ H C I ~ ~  of 

the  parties under a n  agreement t ha t  tlie a \ r a rd  sliould be final, 
judgment should b~e entered upon the i r  a n a r d  in tlie absence of 
exception or objection by either par ty  n l ien  tlie r q m t  (Iotls not 
slion- o ~ i  i t s  face tha t  tlie arb i t ra tors  exceeded their  authority,  and 
i t  is  c m : r  for the  court of i t s  o\rn motion to remand the same to 
tilt) a r l ~ i t r : ~ t o r s  for tlie finding of addi t io i~al  fncts. Bolc.ic3 I.. l'lit>ko., 
505. 

ATTACHJIEST.  
J Wrollgful Attncliment. 

Z, L i n b i l i t ~  of .lttccclriirg Ci.cditor 
1. Where  n x r i t  of a t tac l~mei i t  is  issued ag:tinst tlie 1wol)erty of n non- 

resitlent stored ill a warellouse. and certnin furni ture  of the 11011- 

resiclciit's mother. also stored in t he  warehouse in liis nnmc, is  
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seized a n d  sold by the  officers, t he  mother ma3 not recover t he  
value of the  furni ture  in a n  action against  t he  :kttaching creditor 
n llerc there  i s  no evidence t h a t  t he  cwdi tor  n a s  present o r  partici- 
1~:lttvl ill the  w le ,  o r  t ha t  he  had linonledce of tlie mother 's  claim 
or r rveiwd the  l~rocet'ds of the sale with knuwlrtlge of t hc  wrong- 
fu l  ac t  of the  oficers. Core .c. XcCou and  Cu., 11% 

ATTORSET A S D  CLIENT. (Same  attornex may not  represent l i t igants in 
adversary action see Judgments  I< c 1.) 

D Compensation 
c Lien a11d Collccfioit 

1. Ordinarily nttc~rnty's  fee may  not be allowed a s  element of damages 
o r  costs. It& r c  Trill of Howell, 437. 

E Disbannc~nt  of Attorneys. 
a Grotcirds fo r  Disbnrntort 

1. A plea of lcolo c o ~ t t o t d o c  does not amount to a "c~onviction or con- 
fo\\ion in o111~1i ~ o u r t "  suff i~ ient  to d i s l ~ i ~ r  a n  a t lo lney under the 
provisions of C. S., 203, a disbarment proceeding being civil in i t s  
n a t u r e ;  and especially is  this t l ue  where the  ntt<?rilcy al111ears in 
the  disbarment yrucceding mcl  clcuies h is  guilt a ld contends t h a t  
his faul t ,  if any, rwtccl upon a ttscluiic,~l violatioli of a htntute. ZIL 
I ( St ! (  I s, 48. 

1. C. S., 203, i s  complete in itself awl ,  a s  amended, does not give the  
Stare  author i ty  to a l q e a l  i n  disbarment gruceeclin,gs. 111 r!, &tic2rs, 
4s. 

1. l l - l i t ~ ~ c  thc  d r i ~ e r  of :I c a r  in \vhic*li t he  plililltiff was  riding 3s  a guest 
testifies tha t  he  could hnl-c seen : ~ n  object t ~ e n t y  feet  away under 
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t he  circumstances, and tha t  he  could have stopped tlie ca r  in five 
o r  his feet. and all  t he  evidence tends to  show tliat he  drove tlie ca r  
in to  a traffic signal a t  a street  intersection, his testimony estab- 
lishes ncelipence on his par t  a s  :I mat ter  of law. Spects @. C:rWiz~- 
boro. 239. 

2 ,  Where the  c~vidence tclids to show tha t  tlie deceased, a chilcl two 
years oltl. liiitl crn\vlcd under defeiitlmit's standirig truck, and was  
ltillcd wlitw t l ~ c  tmclt  \ w s  b:icketl o v ~ r  21(xr, tha t  thc clrirrr of the  
truck arid the Ilersoli riding with him. upon returning ttr the  truck, 
lookrcl f o r w ~ r d  a ~ i t l  backward and tliroupb the  rear  window of the  
truck before s tar t ing  and  bacltiiig i t ,  and  tliat tliey could not h a w  
seen uucler the  t m c k  without bending over, their  failure to look 
under the truck before s tar t ing  i t  camic~t be lie111 fo r  :~ctioliable 
negligeiicc.. tliey having ob'scrved the ordiiiary a ~ i i l  reason:~ble clc- 
~ i i eu t s  of :I 11rutle11t I i~okout slid in s~wc t io~ l .  H(IIIL c. P'ttcl Co., 614. 

i P r o r  i?ilcl f e Ctc use' 

1. The  ~.itrlatioli of :1 eaft'ty st;ltut(> is  ~ i c y l i p ~ i i ( ~ ~ ~  l)(,i. kc, 11ut is ?lot 
actionablr unless tlicrc is  ;I causal  r eh t ion  betwet311 the ~lt~gligeiice 
ili~tl tllcb i l i j luy in suit. tlntl this c.;lusal wintion is  not ~ ~ r r s u m t ~ t l  fro111 
the  fac t  of i l~ ju ry .  Utt))l 'c. Fue l  Co., 61-4. 

2. Tlie fac t  tliat :I driver of a truck did not l inre a liceiisc and 11:lcl 
parked the  truck a t  a n  angle instead of 1)ar:lllel to t he  curb, both in 
violation of municil~nl c;rdinnnce. does not \v:irrant a recovrry for  
a n  in jury  causvd by the truck in i ts  sul~sequelit nloveuieiit, tllerc! 
being 110 erictence of c,xusal relatit111 betwee11 tile violatioi~ of tllc 
ortlin:i~iees awl  the  injury.  /bid. 

3. Tlie evidence ttlndecl to show t h a t  the deceased, a child t\vo y e ~ l r s  
old, witliout being observed, crawled urltler defentlnlit's truck, t ha t  
the  driver,  nlnln his re turn  to the truck, remonilted and looked 
fo r rv :~~ t l  it1111 I~:~el ; \~~ar t l  before s tar t ing  mid bacliing it. and  tliat 
t he  f l  ont wliec~l of' the truck r an  over and ltilled the deceased before 
tlie truck hail baclieil i t s  length. The ac t  of backing the  truck was  
in  vit~liltioli of a munic i l~al  ordinance. Hcld.  the evitleilce of causal 
relation bct\veen the  violation u f  tile ordinalice and the injury \vas 
insufficicwt to Iw sul~mittetl  to  trie jury,  tlie c1urstion of wlictl~er 
the in jury  woultl not 11;ive resulted e s c e l ~ t  for  tlie violntioll of tllc 
orclin:lnce being in the l.rnlm of bare colljecture. :111d the  trst imony 
of a l~erson riding d t h  the tlriver tha t  the injury \voultl not hilvc 
occurred had the  truck movc~l  forward does riot a l te r  this result, 
tlie te:stiniony I~ixinp u mere eqtreasion uf opillion by the  ~vitliess. 
I bid. 

j Gucstv and I'nsscrlyers 
1. T h e  lrlaintiff \vae riding a s  a guest ill a n  automobile o r n e d  ant1 driven 

b,y niiotlier. T h r r e  was  evidence tha t  t he  plaintiff could ]lot have 
seen thrc~ugli tlie wi~id-shield in f ront  of h im on account vf rail] 
thereon. Tlir  ca r  crashed into a municipal traffic signal and  tlir 
lh i l i t i f f  brouplit suit  againt  the city and  the  dr iver :  Held, the  
lklaintiff was  ~i t l t  guilty of contributory nrgligellce a s  a mat ter  
of Ian. iii f:iililig to lieel) a look-out for his on11 safety. Spcas c. 
Grce)t~boro,  239. 
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2. The fac t  t h a t  ~ l a i i i t i f f ,  n l io  was  riding a s  a guctst i n  clefendant's 

nutoi~lobile, failed to remoiistrate with him a s  to t l ~ r  excessive speed 
a t  which h e  was  driving, i s  held not to constitute contri l~ntory 
~ltyzligrl~ce mltlcr t he  e~ i i l ence  in this case, i t  al)l)enring tha t  tlc- 
fe11tl:rnt i11crtwsc.d h is  speed a t  the  begi~iiiing of the jour~~txy. :III(I 
tha t  the  car  skidtled sudtlenly before l>lniiitiff had ail opl~or tuni tg  
to  remonstrntr  with him, slid siiic8e tlefeaclant's wilf'ul and iuteii- 
titmnl violatioil of the  slleecl law could 11ot linve I~een  ni~t ic i l~ate t l  
by 111:1intifY wliell she  cnteretl the vnr. X o r f l ( ~ t  1 . .  jitrll, 37::. 

nL Srtf/icic~ic!/ of Ecidcricc a n d  Soirvuit 
1. 111 this action to  recovcr damages resulting from a collision on a high- 

n n y  there was  evidelit~e tending to s11ow t h a t  plaintiff rail h is  auto- 
mobile into tlrfeiitla~lt 's truck n11ich was  pnrketl across the ha rd  
surfitce n t  : r i ~  m g l r  \vitllout lights. I . )efe~~dant  moved for a nolisuit 
on the  ground tha t  plaintiff could linve see11 the truck aiid \voulcl 
hnve :~roit l t~tl  the illjury had he u.set1 due r a r e :  Htlt l ,  tlie motion ns 
of i io~isuit  n n s  properly refused, since inore t l i a i ~  one  iiiferen(~3 
could he tlrawll f rom the  evidence a s  to whether plaintiff n.:~s guilty 
c~f contributory i~eglipeiice. Johiison I;. T r a w f c r  ('o., 420. 

RAIT,JIEST. 
A Construction a l~ t l  Oj~erntioii. 

a 111 Corcra l  
1. A tliscouiit coqlOl.ati(111 ob~tainetl 1:osswsion of iintl t i t le to certniu 

:lutcunol)iles by rrl)oasessirlg them uutler contlitiol~:il mles  ccr~itr ;~cts 
which hat1 11t~\1i nssignrtl for  w l u e  to the  tliscaount cc:rporatio~i 
by tlir tlealrr. Thy discount curl)or:~tion drliverrtl the  cars to the  
tlt';iler u i~t ler  n ?oiltract ~~ro r i t l i i i g  t l ~ t  tlie tlek~ler s ioultl relrurcl~:ist. 
suc.11 c :~rs  frc~in the t l iscc~ul~t c.~l ' l~orntion for  the  niuolult tlne nntlcr 
t he  coiltlitioiial s:~lcs ~ o l l t r i l ~ t ,  ant1 tha t  niitil t l r n ~ a n d  by t h e  tlis- 
cSc:1uit cor])or:ltion ant1 actual1 1::1ymrnt of tlir : I n  ~ u n t  clue by tlic 
(1e:tlt.r the  title to the  rtymsrssetl  w r u  shoultl re  ~ i i ~ i n  ill tlie tlis- 
colult corllor:lticm m d  that  tht. (1r:llt~r's l~ossc'ssion slioultl r e n i t ~ i l ~  
t l ~ t  of baiiee for  stor?l.re with tluty to redeliver to the  tliscou~it 
c o r l ~ o ~ a t i o ~ ~  u1)on tleii1i11111. Ii('ld. tlitl w ~ ~ t r a c t  uiide.  which tlie cars  
w r e  tleliverrtl to  the  tlettler by the  tliscount corl)( .rutioi~ was ]lot n 
contlitioilal sales contract ,  but crentrvl the re ln t io l~  of bailor ant1 
I ~ i l e r ,  ant1 the col~tr:lc%t was  not r tquirrt l  to I)e ie:~isterc'tl, ('. S., 
3312. mid tlie discount cor~)oratiou remniiied the on.ner thereof i ~ n d  
was tmtitletl to  l)ossessioi~ upcm tlrmaud as a g n i ~ ~ s t  the  receiver of 
tlir dealer nl)l~oii~tetl u lxn  the  lat ter 's  insolve~ic~y 12rolf!/ Co. c. 
U~trrtl .llo~i~!jlt IOI  Co., G51. 

IZhSIiS A S I )  BASIiISC:.  

H Insolrenry ant1 I1pct~ivt~rs l~i l~ .  (Iiisolvei~cy dc r s  ]lot ~ , r l i e ~ e  bmilr of 
liability for  t a s  oil atock sce Tnsn t io l~  C c 1. Surety I?ontls of I~nulc 
officials see P~i11cil):ll nntl Sure ty  I i  e 1.) 

(1 Colloctio?t of Dclbts. Offsc'ts (t11d Cotintcvr.c.Tn:ms 
1. 1311011 the insolvtwy c f a bmlr i t  hns the  right to obs r t  a11 amount 

due  n del~ositor : ~ p n i ~ i s t  the depcsitor's t lel~t  to the hank if tlie tie- 
 mit tor's tlebt has  matured,  or ,  w e n  tllough the  tltbt has  not mn- 
tnred,  if the  tlclx~sitor is  insolvent. L~tnrbcr.tor~ c. H?od. Conzr., 171. 
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2. A bank executed bontls to secure deyasits by nn incorporatetl town. 

The 11;11lli refuseel to rc.rien the bo~ids  a t  their  expiration, but 
enteretl into n writ ten ngreemellt wit11 tlic t o n n  ~ h e r r h y  the to\vn 
was  ";~ssicned" certain of i ts  mnnicipal bollds o~vnetl  by t l i ~  1)ank 
tu "l~rotect  i t  nfnillst loss 011 account of deposits." The h > ~ ~ l l i  bec%mr 
insolvc~iit. The iuunicilml bonds bore matur i ty  dates t ~ f  19.15. 1041 
:111(1 1942. : I I I ~  a t  the. tinie of the 11n11k's insolvt~ncy w\.cre stsllinr: 
below 11:1r. :~ l t l l o~~g l l  the to\vn was  solvent:  Held. the  bnnli was  not 
entitlccl to offset the  to\\-11's cltlposit ngnincjt the iiiunicilial Ixlntls 
c)\\-nrd by i t ,  t he  ton.11 being sol\-cnt and the bontls not I i : ~ r i w  
matured.  Ibid.  

3. A depositor in a bank la ter  beconling insolvent may tlirrct t l i ~  rc- 
ce i rer  to apply his (1el)osit to certain of his n o t w  to ri'licl-cx the, 
e n t l o ~ w r s  tllercon of litllrility, rathtxr tlinli to Iiis uote sccuretl I)y 
collateral. I n  ye B(llili, 472. 

c Claims. Priori t ies aiid Uistribzctio~~ 

1. A (dc~l~ositor hat1 funtls cretlited to  him in several accounts nr gunrcl- 
inn,  one nc'count :IS "sl~ccinl account" a11t1 one account a s  "checki~lg 
account." Tlit~reni'ter he  signed blank clierks on thcse nccounts nntl 
tlclivcrc~tl tlicm to the  bank wit11 writ ten instructions t l l t~ t  thcy be 
tilled out ill n s1!ecifitd :iggw;lnte sum anel clinrgt'd to his :~c(~ounts .  
nntl tlit, l!roctwls nscd to  l~n rc l l ;~ sc  Fedornl mltl S ta te  1~111tls. The, 
bank, tlirongli ~ l rgot ia t ions  by i t s  president, attcinptetl to  tlissuatlc 
the l ~ n r c ~ l l t ~ s t ~  of the bontls, but t l ierrt tf t t~r agrctvi to follo\v tlie 
depositor's instructions. The  bank became i~isolvent nlrout tn.o 
months Inter without having carried out  thc  ins t ruct iow : Weld. 
the  relntioli of debtor and  creditor esistetl bet\\-ecsn the 11ai1li ant1 the 
depositor in respect to  t h e  deposits, which relatioil n.ns not altercil 
by the  bank's agreement to purcllase t he  I~ontls, and the  tlepositor 
was  not entitled to n prcfere~ice in the bank's assets in t l ~ c  n l~srnce  
of n showing t h a t  tlie deposits were special dcposits for  a special 
purpose or c o ~ ~ s t i t u t e d  a t rus t  fund in the bank's hands. 1l~illitrm.u 
C. Hood. C'onzr.. 140. 

2. A depositor took n cashier's check fo r  his deposit, and t l i t~ r r a f t t~ r  
surrendered the cashier 's  check to t he  bank and ~!urclinsetl o r  ex- 
clinnged i t  for  the bank's drnf t  for  tlie l~urcllase price of 1,iberty 
Bonds, which d ra f t  was sent bg tlie bank to a broker wit11 instruc- 
tions to lmrchase the bonds for  the  depositor. The liaiik 1icc:uile 
insolverlt before the i l r :~f t  w:is paid : Held, the  trnnsactitni tlitl not 
enti t le the  depositos to  a preference in tlie bank's assets. tllc t rans-  
action not constituting a statutory l~reference  under C. S.. 218(c)  
o r  a preference under the  t ru s t  found theory. I n  re BairR. 1-13, 

3. A b'ank executed bontls to w r y r e  tlepoeits 117 a n  i~~corpornte t l  t onn .  
The  hailk refused to r e n m  the  bonds a t  tlleir expiration, but cnt twt l  
into n writtell agreement with tlie town wliercby tlie tcnvn was  
'msiglled" certain crf i t s  munieil~al bonds onmet1 11y thc l ~ a n k  to 
"protect i t  against  loss on account of del~osits." The  bank Iwcanic 
i i i so l~ent ,  anel the  ton.11 tleni:mtlecl of tlie 1iquitl;ttilig a w n t  tlic 
amount  of i t s  deposit, and sought t o  sell the  bollds so assigl~etl : 
Held, tlie purpose of the  agreement 17-as to l ) r e ~ e i ~ t  d n n ~ a g e  to the  
t o n n  by rensun of tlic loss of the t le lmi t  o r  tlir tyin:: nl) of i t s  
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fnntls, aritl tile t o w l  is  entitled to  have the bontls sold and applied 
to tlie payrnmt  of i ts  deposit without ha r ing  to wait  unti l  t he  
nnrorult of 1 0 ~ s  slronltl be tlcterminetl in t he  1rroce';s of liclnidtltion of 
thc~ hank. Lztmhcr to~,  2;. Hood, Corn,., 171. 

3.  A tlt,l)osit in a I n n k  mntlc. with :I distinct  unt ler~tant l ing  tha t  i t  is 
to Iw held by thi, bank for  thc  ~lnrposc  of f 'urthcring a transnction 
Iwt\vccw t l ~ c  delmsitor ant1 n tliiril person, o r  n d ~ p o s i t  made nntler 
circ.urnstnnces ~~ecrss ; r r i ly  implying th:tt i t  is  mat111 for  such purlrostX, 
is ii:il,r~~ssctl wit11 2 1  t r u s t  c ~ ~ t i t l i ~ i g  t he  ilel~crsitc r to :I preference 
over g c ~ ~ t ~ r a l  tlt'lrositors in c:we the  bank becomes insolvc~nt and  i s  
pl:riwl ill a rc'c.c,irt,r's liantls before tliscllarging t I? t rus t .  Fltrcli v. 
Ilood. ( 'omr. .  Xi :  Poet  *Yo. 70 of the . - tme~ . i cn~~  L(7(/iojl L*. T r u s t  Go., 
2-12 : h'ntith r .  Hood .  ('om r . ,  3-13 ; Xofc Ucpos i t  C'o. v. Hood. ('onw.. 
346. 

5. T h r r e  a tlelmsit fo r  a special pnrposc creating n t rus t  fund in tlie 
b:lllli's 11arlds is 1n:rtle in the  t ru s t  department of the  b m k ,  nnd is  i n  
t u r n  tlel~ositetl with othvl. t rus t  fnliils hg rhc t rus t  clel~artment i n  a 
general  accwui~t carried with the, comn~ercial  d~.partment of the  
s anw I ~ l ~ l i ,  the tlelrositor is  not d c ~ ~ r i r e d  of his r ~ g l l t  to pref'crei~ce 
o rc r  pi~nrr:al c \ ~ ~ o s i t o r s  ulxrn the insolrencg of tlie bank b ' ~  the fac t  
t l ~ t  tlie n c ~ c ~ ~ u ~ ~ t  of t h e  t ru s t  tlelrartmnlt with t he  commercial de- 
lrartli~clit of tliix bmik i s  orerdra\rl i ,  since the  m s r t s  i n  t he  receiver's 
l ial~tls  arc1 i l~crtwsed to tlic csterit of such deposit r e g ~ r t l l t m  of the  
f:ri.t rli;rt r11c. tlty~osit is c.ommingled wit11 ot1ic.r tlel~osits in the t rus t  
clrpartment ant1 in t u rn  commingled with the hank's general funtls, 
:tntl t he  Ij:~nli \vill not be allowed to  defea t  i t s  f iduciarr  responsi- 
I~il i t ic~s 11g :I s~s t twu of self-dealing. Ib id .  

6. Wllerr a Irmk acting as t rus tee  under a t ru s t  iiiclenture to lioltl 
st~curit ies for  the 1)rcitection of' a bond issue rece ves the  procectls 
of the bond issue and csommingles them with i t s  ge~ ie ra l  funds  in- 
stearl of 1mrc.hasing s ~ u r i t i r s  and holding them fo r  t he  protection 
of rlie bo~icl issue as it w a s  l w u i ~ d  to ilo under  the t ru s t  agreement,  
the 1~urc1i:lsrr of the  bonds, relying upon the  bank's s ta tement  t ha t  
i t  was  holding such securities, is  entitled to a 1 reference in t he  
I)ml<'s :18Sf?t~ in t he  hands  of a receiwr.  Trust Co. u. Hood, 361. 

7. A colul)lnint alleging t h a t  plaintiff relied on the  fa ls?  and  f raudulent  
s ta tement  of a 11ank's condition yublislied in n nt,\vspaper, and in 
consequence delrositecl a check in  t he  hank which was  collected by 
the  b a ~ i k  a n d  credited to the  depositor's account s e~ . r r a l  tltrys before 
tlic b a l k  \vns plncrd in  a receiver's Iiands, \r i thol t any allegation 
t l ~ t  suc.11 misre1)resentations were made to t he  plailitiff ~ e r s o n a l l y ,  
is hcld insufficient to s ta te  a cause of action ngajnst t h e  receiver 
for  a 1)referrc.d claim, and his demurrer  tliercto n a s  properly sus- 
tained. Xfg.  C'o. v. Hood, Comr., 340. 

S. Where a bank tichits a depositor's nccoullt wit11 t le amount of a 
c,lit~ak tlr:r\rn 11y the clelrositor xntl issues i t s  c a s h i e ~ ' ~  check for  t he  
: I ~ I ( . I I I I I ,  11ut is  11laced in  a receiver's hands  before remittilig the  
1)roceeds to a th i rd  person a s  instructed to d o  by the  depositor:  
Hcld ,  t h e  cashier's check does not constitute a preference either 
:IS tlefined by C. S., 218(c) or under  the  t ru s t  fund theory. Board 
of E 'd~tca t io?~ v. Hood, Comr., 353. 
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9. The U. 8. Veterans' Bureau paid the proceeds of certain War Risk 

Insuraiice to a bank \rhich had been duly appointed guardian for 
the deceasecl soldier's minor children and which had duly executed 
guartliiinsllil) bond with sufficient surety. The bank del~osited the 
sums in its savings delxlrtment and commingled them with its 
regular del~osits, and later was placed in a receiver's hands for 
liquiilation. h substitute guarditin was ay)pointed, and the surety 
oil the bnnlr's guardianship b,ond paid the amount of the del~ls i t  
to tlie substituted guardian m d  was assigned the substituted gunrtl- 
inn's rights against the 11mik. Htld,  the surety was not elititlet1 to a 
l~ref t~rrnce for the amount of the gurtrdianshil) deposit. s11c11 sum 
not  l~ r ing  ail amount due the U. S. Gorernment (31 U. S. C. h., set'. 

191 ) , the (;cirt'rllnie~~t liaving clischargetl its ohligation I)$ l):iylllellt 
of the sum to the gunrdiali, and the title to tlie sum haring 11assetl 
to it. C. S.. 2160. I n  re Bnrrli, 454. 

f Liqzcitlufio~~ b!/ Trarrsftr. of dsscts to d~zothe). Ba%k 
1. The transfer of all the assets of a bank, iiicluding the statutory 

liability of its storkholders, may be made to another bank for the 
1)url)crsri; of liquidation when two-thirds of the directors of the 
selling bank and the Corporation Commission ngprove, sec. 4, cllal). 
47, Public Laws of 1927, and the approval of the stockholders of 
the selling bank is not necessary. Bnuk 2.. Earlcy. 297. 

2. TVhere a b m k  has transferred all its assets, including the statutory 
liability of its stockholders, to another bank for the purpose of 
liquidation, an action instituted for the purpose of assessirlg the 
statutory liability of the stockholders of the insolvent haiilr involves 
mi accounti~lg nnd is equitable in its nature, eyer \rhich the Su- 
l w i o r  Court has exclusive jurisdiction, and all tlie stockholders of 
the insolvent bank are  proper, if not necessary, parties, hut 110 

judgment can be rendered against them until tlle amount for which 
each stockholder is liable has been determined. Ibid. 

g Liability of Rcccico. for Pr%?o~ial Injuries Inflicted i ) ~  3Iu)fugcme~~t of 
Bank's Assets 

1. I11 an action against tlie Chief State Bank Esaminer and the Coni- 
n~issioner of Banks, a s  his successor, to recover for an injury 
alleged to have been caused by the negligeilt condition of an eleva- 
tor in ;I building in the hands of the receiver as a part of an 
irisolrent bank's assets, the demurrer of the Chief State Bank 
Examiner in his individual capacity i s  held properly sustained. 
Hood 'o. Vitchell, 130. 

2, .Action against statutory receivers of insolvent bank for injuries 
received in bank's elevator held not action against the State, and 
action could be maintained against receivers in their rel)reselit;ttive 
capacity. IlXd. 

BASTARDS. (Right to inherit and heirs of bastards see descent aild tlistribu- 
tion B c . )  

D Bastardy Proceedings. 
a Xatuve of Proceediw 

1. Bastardy proceeding is civil proceeding, and appeals from justice's 
court are  controlled by rules applicable to civil cases. 8. c. Fleming, 
40. 
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to  the  p q e e  nllo sells i t  to  a bona fide purchaser for va lue:  Held,  
the boiia ficle l)urchaser fur value from the  payee upo11 the  reissu- 
ance of the  note may not hold the  endorser whose signature was  
gei~uine  liable, wc11 mtlolf .cr  being an  intermediate endorser be- 
t \ \ en l  the 1r:ryee's orixinal endorsenlent and  the  payee's subsequent 
~ ) O E Y ~ ~ S ~ O ~ I  of the note and transfer to  tlie purchaser. l i a ~  1;. Li r -  
~1 l~s tu1 / ,  1. 

D Checks and  Drafts.  
b Rights cord Liabi1itir.s of U t ~ c ~ r c t '  o r  I'cc~cr 

1. Coilstruing the  Federal  F a r m  1,oan Act, i t  is  held: tlie Sa t iona l  F a r m  
Loan Associations 1;rovided for  in the  ac t  a s  intermediaries between 
the Federal  1,and Banks and borrowers therefrom i s  not the agent 
of the  borro\vers in transactions necessary to tlle closing of loans 
al)l>roved by the  1,and Banks,  and  where a loan has  been approved 
ant1 in closing tlle loan the Land Bank's check fo r  the  amount 
thereof has  b'een endorsed by the  borrower and  by the  association's 
agent ancl deposited to the association's credit, and only a small  
l ~ a r t  of the l~roceeds a r e  distributed fo r  the benefit of the  borrower 
bec;luse of tlie later insolvency of the bank of deposit, the  borrower 
i s  liable on her note and mortgage only for  t he  amount distributed 
for hel. benefit, and ulron payment of such sum i s  entitled to have 
the note ancl mortgage canceled. Bank 1;. Gailzcs, 279. 

f Ct.imiucr1 Respo~~sibilit!l f o r  Iss~ti trg T170rthlcss Checks 
1. Where tlle indictnient charges the  defendant \\.it11 issuing a \vorthless 

c h t ~ l r  to  a certain person and  the  evidence a t  the tr ial  relates only 
to t he  issuance of i r  check t o  another person, there is  a fa ta l  vari- 
ance between the  indictment and proof, and  a demurrer  to  the  evi- 
dence should be sustained or t he  action dismissed a s  in case of 
nonsuit. C. S., 46-13, As to whether a check given under representa- 
tions t ha t  the drawer  ~vould  have money in the  bank to meet pay- 
nient \vithin ten days  comes within the provisions of the "bad- 
check" law is not ~rresented fo r  decision on the  record. 8. c.. Frank-  
lilt, 157. 

2 ,  .A post-dated chccB for  a past account does not come within pro- 
~ i s i o l i s  of the '.bad-check law." C. s., 4283 ( a ) .  S.  v. B ~ r d ,  162. 

P Presentn~ent .  L)rnland, Xotice and Protest. (Granting of extension of 
time a s  co~lsitleration fo r  contract  see Contracts A d 1.) 

b Sot ice  of U i s h o ~ o r  

1. I11 a n  action against  a n  endorser on a note the burden of showing 
t h a t  notice of dishcnor \\.as given the endorser is  on the  plaintift'. 
Unciu c. Royal, 117. 

2, Interest  on a note was  lmid a f t e r  maturity,  the  entries thereof on the  
back of the  note being made by a n  endorser. Thereafter,  the  en- 
dorser severed his business connections with the  principal on the  
note, and  the interest  was  again paid without the  knowledge of the  
rnilorser. There was  no waiver of notice of dishonor on the  face 
of the  note, and i t  did not appear whether the  interest  was  paid 
in advance. I n  a n  action on the  note against  the endorser :  Held, 
i t  cannot be determined a s  a mat ter  of law t h a t  t he  endorser was  
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not entitled to notice of dishonor by reason of his consent to an 
extension of time of payment granted the principal. C. S., 3071, 
3085, 3055. Ibid. 

3. An endorser on commercial paper is  entitled to notice of dishonor, 
and where in a n  action against a n  endorser on a note there is 
trstimuny that tlie endorsement was not an accomr~odation endorse- 
ment. C.  s., 3061, an instruction that if the jur:: found that the 
note had been esecuted and transferred to plaintiff and had not 
been paid, that they should allow recovery for tl e amount of the 
note with interest is error. Hyde v. Tatham, 160. 

4. In an action on a note a demurrer interposed on the ground that 
defendant was a n  endorser and the complaint failed to allege thnt 
he was given written notice of dishonor is p r ~ p e r l y  overruled 
nhere  the complaint alleges facts sufficient to sl~on. a naiver of 
notice. T u w c r  1;. Templeton, 784. 

G Payment and Discharge. 
b Paume$zt O u t  of Particular Funds 

1. Where an unqualified endorsement is supported by a valuable con- 
sideration arid the maker seeks to enforce the endorser's liability 
the endorser may introduce parol evidence of a n  agreement entered 
into by the parties contemporaneously with the esecution of tlie 
note that payment was to be made out of a particular fund, but 
he may not introduce parol eyidence in contradiction of the w i t t e n  
terms of the note thnt he was not to be held liable in any event, 
and under the facts of this case a new trial is zwarded for the 
erroneous admission of such evidence, Kindler e. Trust Co. ,  198. 

BLACKMAII,. 
B Prosecution and Punishment. 

d Evidewe 
1. In  this prosecution for sending letters through the United States 

mail demanding that large sums of money be placed in an envelow 
addressed to a fictitious person and left a t  a certain filling station 
in violation of C. S., 4291, the evidence of the guilt of both defend- 
ants is held sufficient to be submitted to the jury. S. 1;. V o o r e ,  546. 

BOUKDARIES see Deeds and Conveyances D, 

BRIBERY. 
A Nature and Elements of the Crime. 

b Offcr  to Bribe 
1. Acceptance of bribme by offeree is  not an ingredient clf the crime of 

offrring a bribe. S. e. Sol(c?zd, 329. 
B Prosecution and Punishment. 

1. In a prosecution under C. S., 4373 for offering a bribe to a juror i t  is 
not necessary that the indictment should charge that the juror 
received any fee or other compensation, the statutes making a 
distinction between bribrry and an offer to bribe and both offenses 
being included in the common-law definition of 3r ikry.  S. v. 
Soland, 329. 
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2. An indictment charging that  defendant "unlawfully, wilfully, and 

feloniously offered a bribe to an  acting juror with intent to in- 
fluence the verdict and procure a11 acquittal" is held to sufficiently 
charge the corrupt purpose of such offer. I b i d .  

b Ecidtrzce 
1. TYliere there is evidence that the defendant approached the father of 

a juror relative to offering the juror a bribe, and asked him to 
talk over the l>roposition with the juror's wife, testimony of the 
juror's wife to this effect is competent as  tending to corroborate 
her father-in-lnw's testimouy and as tending to show defendant's 
indirect communiwtion of the bribe to the juror, and an affidarit 
made by the witness is also conlpetent for the purpose of corrobo- 
rating 1it.r testimony although made in another proceeding. 8. c. 
Sola,nd, 320. 

1. An "offer to bribe" is the same as  an "attempt to bribe," and in a 
l)rosecutivn for offering a bribe to a juror, C .  S., 4373, an  instruc- 
tion directing the j u r ~  to reconsider after i t  had returned an  in- 
coml~lete verdict will not be held for error for failure to instruct 
the jury as  to an attempt to commit the crime charged, espc~ially 
where the qut\stion is not raised until the first verdict had beeu 
retur~letl. N. r. Solaud, 329. 

BROKERS. 

D Right to Conlmissions. 
a Proctc~ illy of IW-chustr 

1. In  order for a broker to be entitlet1 to commissions i t  is necessary 
that  he seeure a purchaser ready, able and willing to complete the 
1)urchase on the terms agreed upon between the broker and the 
vendor, and where tlie broker and vendor do not agree upon the 
terms upon n l ~ i c h  a sale is to  be made there is no binding contract, 
and where the broker has secured only a prospective purchaser, 
the broker is not entitled to commissions upon the subsequent sale 
of the prol~erty to him ugou terms Inter agreed upon between the 
vtwlor ;111d purchaser. NcCou c. Tl'tcyt Co., 721. 

BUI1,UISG A S U  1.OAS ASSOCIATIOSS. 

D Illsolwucy and Iieceivershil). 

1. A Irorron ing stocl;liolcler of a building and loan association occupies 
;i tlual relntionshil) to the association, and his rights and liabilities 
ill ejch cnpacity are  independent and must be determined by his 
contracts n it11 the association. Luinpkc~c c. Ir~cc.stn~ent Co., 563. 

2 .  Where the deed of trust executed by a borrowing stockholder of a 
builtling and loan ass~)ci;ttion provides that the monthly sums paid 
11y the borrower and entered on his pass book should be credited 
to his intlebtcdness on the last clays of June and December of each 
year, and the parties have so construed the contract by ap]rljing 
the gnyrnellts in accordance therenith, and the stock subscribed to 
1)y the borron er \I as  its optional payment stock issued under its 
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by-lams which imposed no fine fo r  failure to mike regular pay- 
ments thereon, C'. s . ,  3177: W c l d ,  ulmu the  p l a c i n ~  of t h e  associa- 
tion in tlle l in l~ds  of a liquitlatinq agent, dur ing the  first par t  of 
December, 103'7, the  borrower was entitled to l inre  all monthly 
pnymrnts i w d e  b) liirn prior t o  1 J111y, 193% a111 lied 011 his loan, 
and all  s u h c q u e n t  payments af ter  1 Ju1:-, 1032. $honltl be applied 
to the l ) :~>u~e l i t  of the  stock subscrilwd for  by h i l l .  Reltdlcmatl v, 
Stor . rw l .  193 S. C.. 640, tlistinxuislled on the hnci.; of the  contract  
betn een the parties. I b i d .  

HUR1)ES O F  P R O O F  See Evitlence C ,  Criminal La\\- G a 

('ASTIIATIO?; see RIaj hem. 

('ISIITIORAItI sce Ap1w:1l ant1 Er ro r  E f. 

('HI.:('I<S set. Bills and  Notes I). 
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tinuation of proceedings begun before Industrial  Commission, there 
being distinction between nonsuit and dismissal of 11rocet'din:rs by 
Industrinl  Commission. Mathis r .  Sffg. Co., 434. 

20.5. Plea of no10 c o ~ ~ t e n d c r e  is  not confession of crime suficient to sustain 
disbarment. I11 I T  Sfiers, 48. I n  disbarment proceedings untltLr this 
section the  Sta te  has  no  ri,ght of appeal. Ibid.  

218(c) .  Cashier's check does not co~is t i tu te  l~reference  upon bank's in- 
solrency. Itz r e  B n ~ ~ l i ,  143;  Board of Education r .  Hood. Cmnr., 383. 

300. Both legal a11d equitable rights and remedies may be m:~iiit;linecl i n  
one civil actipn. L ionbwto~ t  c. Hood. Comv., 171. 

415. Kc~nsuit a s  affecting limitation of time for  bringing action for  wrong- 
ful  death  see C. S., 160. Record agreement not to plead s ta tu te  of 
limitations hcld not tci n11l)ly to second action insti tuted af ter  nun- 
suit. L O ~ I I L  CO. r .  I l ' a r r e ~ ~ ,  30. 

416. Writing must acknowledge debt a s  subsisting obligation nlld must 
be writ ten within wried of limitation. Nnlifll c. Ci 'odoi~,  6%. P r c ~  
vision tha t  new promise must be signed by par ty  to be c l~xrqr t l  
does not apl)ly to payment on debt. Grocrry Co, u. Hoylc, 109. 

441(S).  Claim of referee for  ser r icrs  held not barred by stsltute. Bn117c 
c. Ba)rk, 378. 

441(9) .  Contractual limitation on t ime for  bringing actiou on bond of 
I)aulc official is  not affected by statute.  IIood, Corilr:, 2.. Rhodes, 123. 
Cause of action for  reformation of deed for  mutual  nlistalie does 
not accrue until mistake is  d isco~ere t l  or should lmve been clis- 
corr red  in exercise of due  diligence. cl~eshir.c L'. J~/clisoit ,  773. 

442. Action against  city for  value of se\ver system nl)l)ropriated by city 
is  barred \ ~ i t h i n  two years. J1oor.e c. C'kcr?'lottf. 37. 

442(2) .  TYhere action to recorer penalty fo r  usury is  barred such l1e11a1t.y 
rnay not be set up  ill counterclaim. l'i'ttst Co. c. K r d ~ c . i ~ ~ c ,  123. 
Amendment of section by chapter 231, PubJic I , a w  of 1031 is 
11rospective in effect, and  where action to recorer 1)'enalty is  b,arretl 
cretlitor is  entitled to recor-er principal of debt witliout interest 
and I~ir>-ments on interest  cannot be charged against  debt. Ib id .  

446, 4-19, 311, 2976, 20s". Trus tee  max not bring action for  reforination 
of deed of t rus t  ~ r i t h o u t  joindrr of lloltlcrs of notes, the  notes being 
negotiable. Bank c. Thonzcrs, 690. 

466, 11S1. Doinesticated corporation acquires r ight to sue and be suet1 a s  
ciomestic corporation. Smith-Dorig7,rss Po. u. H o ~ ~ e ~ c ~ c t t ,  219. And 
r ight  to sue apnlies by analogy to insurance coml~anies  complyinl: 
with prorisions of C. S., 6411. Ins.  Co. c. Lnlcr.e~lcc, 707. 

469. Where  action i s  insti tuted b~ corporation ill county of i t s  residence 
defendant is not entitled to removal a s  ma t t e r  of right. Oil Co. r .  
Fer t  iliscr Po., 362. 

4S3(1) .  Transient auditor of foreign corporation held not local agent for 
lmrpose of s e r ~ i c e  of sun~mons.  Llcntber C'o. c. Firrai~cc Co.. 285. 
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SEC. 
511(1 ) ,  SOY1 ( u ) .  Where  i t  does riot appear f rom face of complaint t h a t  

defendant employed more  t l ~ a n  fire men ill th is  S t a t e  a demurrer  
to  action in S u ~ e r i o r  Court  on ground t h a t  Indust r ia l  Commission 
lind esc lus i re  jurisdictiol~ sliould he overruled. H t t ~ k s  v. Uti l i t i es  
Co., 156;  Soufholunt l  v. Harre l l ,  675. 

323. ('ontributory ~ ~ e g l i g e ~ w e  must  h e  yleailed and p r o ~ e n .  1bt.r.clI c, 
il'ho~ttcls CO., 631. 

533. I'le;~tlings and jutlgment ill civil suit  a r e  no t  nclmissible against  cle- 
f ~ l i d : i ~ ~ t  in :I criminal action against  h im althouyll the s ame  mat-  
t r r s  a r e  inrulred.  S. r.  Uulu, 535. 

-.,- a ~ .  U ~ I ~ I I  dcmarrer  the ;~llegaticm of tlic comyl:iir~t will be cleemcil ad- 
mittvd. u ~ i d  tlie pleatlings \\-ill be liberally construed ~ r i t h  n vie\\. to 
substnlitial justice between tlie parties. Ftrrrcl,' v. l 'humts  Co., 
631. 

547, 651. Tr ia l  court  1i;ls discretionary Iw\ver to allow a n ~ c s r ~ d m e ~ ~ t .  *\'peas 
1.. Grcorsboro, 230. 

364. Altliough iiot r tquired by s ta tu te ,  custom of stati;~:: ro l~tent ions  of 
~ ~ a r t i r s  to jury 11ns become useful practice. Truat Co. c. It1.s. Co., 
2s'. C'l~nrgt: will not be held fo r  er ror  for  imin;rterial runtters. 
S. r. Soland,  3'29. 

S(5-i. 011 ~ ~ ~ o t i o n  of  onsu suit a11 evit1enc.e i s  to br ronsidert~tl in light most 
favorable to  l)laintiff. Luzch v. Tcl. C'o., 25% ;iiigpt,ti 1.. Itla. Co., 
551. 

569. Uecision of court  ~ D ~ : I I  issue of fxct sliould be ill \ \ . r i t i ~ ~ g  i1r111 slioultl 
~ ' o ~ ~ t i i i ~ i  srltilrate statelnent of fac ts  and conclusic~l~s of law. Walker 
1.. Ti'fllko., "10. 

573 ( 3  ) .  Ortlc'r of rcifert~l~cc in this cklsc is  ulbheltl. Tr.1, s t  Co. c. C I W ~ I ,  
780. 

582, 5S4. 1kfns:ll to  submit issues trudered is  lltrt itrror where they a r e  
~ i o t  r a i s t4  by p l c~~d ings ,  Motor CO. 2.. Bclchcr, 76!), or \\-liere thry  
a r e  ~ i o t  s u l ~ l ~ o r t e d  by evit1c11c.e. Sot'flt'ct 2.. Hull,  5 3 .  K l ~ e r e  issucs 
rnbmittccl l n e s n ~ t  all p l ~ a s r s  of c o n t r ~ v e r s y  to jury a11 e s ~ e p t i o n  
thr rc to  will not be sustained. 1'oitt1r Co. c. Xi(-ltwd.s, 772. 

.XI:;. Clcrlc 11ns jurisdiction to  sign collsel~t judgment ill c ' ~ u s c  ~ ~ c i ~ t l i ~ i g  be- 
fore  referee. Il'eac-c3r. v. Hampfo?t.  42. 

(iO0. Tria l  court's r r fusa l  to  s c t  aside ju(lg~ii(wt 1111011 t i ~ ~ d i n g  tha t  there 
\\-:IS 110 mistake, surprise, o r  escusnble 1irg1rc.t 011 par t  of dcfeli(1- 
a n t  is  ~ ~ p l i ~ l d .  G'utlt~o). 1;. l~oOi)r801r, 7!N 

601. Judgmerlt s tauds  unti l  reversed or m~rtlifiecl accortlin;: to  la\\-. JI:j('r.S 
1.. ('uusczr.tru co., 260. 

Gl-1. J u t l g ~ ~ ~ c ~ ~ t  creditors held entitlrtl to priority of ~ ~ n y r n e ~ ~ t  ill ~ c c o r d -  
arice wit11 date  of docketing of juclxme~its n l t l io~~gl i  csecution was  
r e s t r ; ~ i ~ ~ c d  and l~ rope r ty  of j u c l g m r ~ ~ t  debtor \\-as placed ill rccc,ivcr's 
11:tnds in gcmeral ?reditorsl suit. 1)illui.d c. I\-ctllic,r, 67. 

( X .  Sulwriur Court  has  jurisdictiou on aplrcnl f r o ~ u  clerk's 0r11cr Clel~yin;: 
motic~n to  set  nsitlc t a s  forerlosure. .lfccdisoti Corritty c.. C'UL,~.  ;is. 
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COSSOIJDATED STATUTES-Continued. 
SEC. 
649. Clerk must pass  upon application fo r  appeal in formn pauperis within 

tell days  f rom es l~ i r a t i on  of t he  term. Powell v. Xoore,  654. Appeal 
itr fornm pauprr i s  is dismissed, there being no affidavit o r  certificate 
of counsel. Sob7e c. Pritchett ,  804. 

6.?3. 664, 653. TT'here appeal i s  taken f rom order of co~lf i rmat io~i  and 
al)l~onl bond filed, purchaser is  not entitled to immediate possession 
of prol~er ty  bought a t  foreclosure sale. Dizson z'. S n ~ i t k ,  480. 

660. Apl1ellee held cntitled to dismissal of appeal from justice's court 
wlicrt~ :rl~p?:tl was not taken to  next  succeeding term of Superior 
Court ant1 motion for  certiorari was  not made. S. z'. Flcmi??g, 40. 

522. Apliointnient of receiver to collect sums due judgment dehtor under 
clisability insurance held erroneous. Conw. of Bailks v. I-flvertoiz, 
4-11, 

-' - 
t . 3 r .  P r ~ ~ s o i i a l  ~ ~ r o ~ l e r t y  esemption can be claimect in su l~~ i l emen ta l  prcceetl- 

ings. Coiizr. of Ba? fks  c. Yelrcrtoi~,  441. 

768. To the  e s t en t  t h a t  thr s ta tu te  provides fo r  a r r e s t  alld bail of imii- 
resiclent defendant in cases where resident defendant would iiot be 
subject thereto the  s ta tu te  is  void. Litfle z'. Viles. G46. 

S91. Refusal to  co~ifiue action fo r  waste  to  issue of title held iiot e r ror  
:tltliougli p i r t i t ion  ~ roceed ings  1i:ld been insti tuted.  Datticl 1;. l'owcr 
C'o., 274. 

000. Aimvers of \vitriess ~11011 examillation a r e  competent a s  evidence on 
the  tr ial .  S w z i ~ ~ e ! ~  v. Tea Co., 713. 

023. Clerk has  ~ ~ r o b u t e  jurisdiction to hear and  determine petition by 
esecutor fo r  power to operate estate. l f a r d ~  atld Co. z'. l1urnagc,  
330. 

087. Agreement ill th is  case held t o  constitute a n  original uiidertaking 
iiot coming within s ta tu te  of frauds.  Diilm-d c. T17allier. 16. 

997. Where private esaminat ion  of married woman is not taken to deed 
of t ru s t  executed by her  i t  i s  void. B o ~ e t t  .c. Bntzk, 639. 

1137. Serrice on foreign corporation through service on Sec re t a r j  of S t a t e  
upheld. Rcicll .r;. Xortyagc  Corp., 790. Federal  Land Bank may not 
be served with summons by service on Secretary of State.  Leygctt 
c. Bank,  151. 

1226. Held not applicable to referee's claim fo r  services. Batik a. Bank,  
378. 

1291. County commissioners have authority to assent to consent judgment 
in Ilrolrer instances. 11-eawr v. H a n ~ p t o w  42. 

1334 ( 3 3 ) .  Liability fo r  taxes  arises on 1 July of each Fear. S. v. Fibre  Go., 
205. 

1608. Apyeal f rom county court's refusal to g ran t  injunction may be taken 
to n e s t  te rm of Superior Court  without service of case on appeal. 
T l t v i t ~ n s o ~  z'. Ftccmon, 750. 

1634. Illegitimate child is  entitled t o  inherit  property devised t o  i ts  mother 
in fee  defeasible upon mother dying without heirs. Paul 2:. Tl'il- 
lo~ighbu, 693. 
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21ti;i. (;nxrtli:uisl~il~ I1c111tl is  liiablr fo r  t l ~ , f : l l ~ x t i o ~ ~  dur i l~ i .  a n y  pc.riotl of 
the c~xis tc~ic~c~ of thc. rc~latio~isl~il ,  of g.ru:~rtlian illid ~ w r d .  Tlioricloi~ 
1'. Bcli~bolr I., ,>SX. 

L'3,52. Stsc.tic111 tloes 11ot a l )~ ) ly  \\-ht're Ir,;~se fully providcs for  r ights uf parties 
U ~ I O ~ I  ( l c x s t r t ~ c t i o ~ ~  of lnwperty by fire. f ; t ~ ~ . i ~ t  1.. Bot~dc11, 41tj. 
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CONSOLI1)ATED STATCTES-Continued. 
SEC. 
2621(46). Speed in excess of statutory maximum is negligence per se and 

is actionable if the proximate cause of injury. Sorfleet v. Hell, 573. 

2710(1). h petition for street imyrorements is in the nature of a contract, 
and the rule that  the construction placed upon a colitract by the 
parties thereto will be  followed applies to such petitions, and under 
the petition ill this case i t  is held that abutting owners were liable 
for entire cost of improvements. Carpenter v. V a i d e ~ ~ ,  114. 

3010, 3033. I n  order to constitute a holder in due course of note payable 
to specified person it is necessary that instrument he endorsed. 
kc it?^ v.  Hcilderson Couxty, 21. 

3044, 3043, 3047. Liability of unqualified endorser on note. Kind lo  2;. 

Trt(st Co., 108. 

3047. Person signing note as  endorser is bound in that  capacity in absence 
of words indicating contrary intent. H ~ d c  v.  Tatham, 160. 

3047, 3031, 3039, 3049. Purchaser from payee after negotiation of instru- 
ment back to payee may not liolcl intermediate endorsers liable. 
l Z a ~  v. Li2;ingston, 1. 

:3061. AIJ endorser on commercial paper is entitled to notice of dishonor. 
Hyde v. Tatham, 160. 

8071, 3085, 3035. Hcld: evidence did not show as  a matter of law that  en- 
dorser waived right to notice of dishonor. Davis 1;. IZoynl, 147. 

3001. Ueniurrer on ground that defendant was enclurser and complaint 
failed to allege that he was given notice of dishonor held properly 
overruled where complaint alleged facts sufficient to constitute 
w a i ~ e r  of notice. Z 'ur tw v. Templetotl, 784. 

830'3. \There deed es1)ressly ~ r o v i d e s  that it is subject to four-rear lease 
the grmtee takes subject to the lease although lease is not reg- 
istered. .Iltrchincr!/ Co. ?,-. Pos t ,  744. 

3311, 3311'. Cnregistered couditional sales contract is good as between 
the parties. Kectlty Co. c. Dunn Voitey1~1~1~ Co., 651. 

3312, \Vlhere l~ersonalty is sold under registered conditiollal sales contract 
aiid the purcllilse itrice is not paid in accorclniice wit11 its terms, 
the seller is the owner of the property and entitled to possessio~l. 
Biurra1r.ick Co. c. Bozcliug Alleys, 600. Contract in this case held to 
create relationsliil) of bailor anel bmailee and was uot required to be 
registered. Realty Co, z.. Dtoltb Voitt.yhzc~z Co., 651. 

3467, 3468, 3470. Eriilencp of negligence in this action against logging road 
held sufficient to be submitted to jury. Bntcma~c 2;. Brooks, 176. 

3470. Rules of liability of railroad em~loyers  applies to logging roads. 
Bntemu)~ v. Brooks, 176; Gurynnocrs 2;. Xfg.  Co., 326. Uricler facts 
of this case clefeildant was not a logging road a t  time of injury. 
Gurgarwus v. Vfg. Co., 6 5 .  

4161. Pending caveat proceedings executor may operate property, or aplrly 
t t r  court or clerk for authority to do so. H u ~ d y  ui1d Co. c. !i"to%(!yc, 
535. 



INDEX. 

CONSO131DATED STATCTl<:S-Co?zti?~1ted. 
SEC. 
4162. A devise will be construed to  be in foe unless a coiitrnry intention is  

plainly esl)ressetl in the  will. Hambright  v. Carroll, 496: Jollcy v. 
Humphrics,  672. 

4200. Evidence tending to  show t h a t  de fmdan t  killed deveased with deadly 
weapon in  a t tempt  to rob is  sufficient to support conviction of first 
degree murder.  S. 2;. La t zg le~ ,  687. 

4210. 1Svidence of clefendant's guil t  of malicious castration held sufficierit 
to be submitted t o  jury. A. 2;. Ammorzs, 753. 

4%0. Itccc>ilt l)ossessiol~ of stolen property, without more, is  insufficient 
to ~ x i s c  l)rt3sumption of rweiving the property kuowing i t  to have 
been stolen. 8. 2;. Lowe, 572. 

4'lS::(n). 1'c:st-tlat~d check f o r  a past-clue account does not  come within 
provisicms of' bad check law. S. ?;. Byrd,  162. 

41'91, I.:ridenco of guilt of violation of this scc t io l~  held sufficient to be 
sul)initted to  jury. A". 1.. JIOOIY, 545. 

4373. Yenuc of 1)rosecvution for  offering b r i l ~ e  to juror ill county in  n-hicl~ 
offer was  communicated to  juror. AS. 2;. So land ,  320. Indictment 
nced not allege tha t  jury received any fee o r  co:npensation. Ib id .  
Offer to bribe i s  snmt. a s  a t t e m ~ t  to bribe. Ibitl.  

4 4 3 .  Colupetency of c r idcnw of guilt i n  prosecution fo r  violation of this 
seeation. 8. 1.. 111,q1'(1m, 557. 

4447. Rcsunq-rtimi of' mar i ta l  rclationsliip does not bar  State 's  right to 
prosecute husluancl fo r  ab:~ndolimrnt.  5'. v. .llnilou, 52. 

444)). Ordcr fo r  support  of wife held not conditional, but  order for capi'ns 
to  issnc on motin11 of solicitor held void. AS. c. Mciuon, 52. 

4614. Ind ic tme l~ t  drawn in nccordmce wi th  section held sufficient to  sup- 
port clxtrgc rc la t i re  t o  murder  in a t tempt  to rob. 8. c. Foglcnznl/, 
401. 

4623. I f  i~ id ic tment  i s  sufiuient t o  enable c.ourt to procred to  judgment 
i t  will not Ire qunsllcd fo r  informality or refinement. S. v. Solartd, 

31'9. 
4G43. I k n i u r r c r  to evitlcnce slioulcl have b w n  sustained, the  indictment 

c l ~ a r g i l ~ g  i ssual~ce  of n.orthless check to one person and entire proof 
rtblatinp to issnance of another  check to anothe'r prrson. S. v. 
3 ' ra1lkl i~ .  157. 

4 ,  6 Judgmsnt  ulmn conviction of first degree mursler sllould recite 
t he  tlcgree of murtlcr for  nliicli sentence is  enteretl. S. z.. L n ~ ~ g l c y ,  
6S7. 

5177. Borrcnvil~:: stocltholder 11eld entitled to  have payml?nts made prior 
to sl~c'c'ificd tl:ltc npl~licd to loan a n d  not to shares  of stock u n d e ~  
the  coutr;tct betwcrn parties in this c:rstX. IJI(?I~~X.II~ I?. I I ~ C C S ~ ~ C I ~ ~  
Co.. 563. 

3275. Unt1t.r f;tcSts of this casc original assessment held not bar  to ap-  
pell:rnt's motion t o  vacate assessment. N lmcc  1'. G~~c~rgcr . ,  247. 

5-467, 5,500. ( 'o iu~ty  miry assume b o ~ ~ r l s  issued by sc1lc~)l tlistrict for  neces- 
s a ry  school tcxrm, the duty of providing constitutionnl t e rm being :I 

county-nitlc obligit t i t~~i.  KCCCCS I. .  Bourd of Etlucc~tio~t.  74. 
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COSSOLIDATED STATUTES-Continued. 
SEC. 
5608 (Vol. 3 ) .  Mandamus held not to lie to  compel payment of additional 

salary to superintendent, Rol&i?zs u. Rogers, 308. 

6411. Insurance conlpany complying with s t a tu t e  acquires r ight  to  sue 
and be sued a s  domestic corporation. I H ~ .  Go. 1;. Lnu-rewe, 707. 

G461(a).  Wife  made beneficiary of l ife insurance held entitled to  proceeds 
free f rom claims of creditors of husband. Ferti l izer Co. v. Godley, 
213. Atnentlrnent to section cannot be given retroactive effect. Comr. 
of B n i ~ k s  z'. I'clce~.ton, 441. 

7977, 7994. T a s  lien held discharged by sheriff's settlement, and sheriff's 
surety who had been assigned note given fo r  t a se s  by landowner 
could not claim subrogation to county's lien. Guamttty Co. u. X c -  
Gouyan, 13. 

7987. T a x  on bank stock i s  payable by the  bank and constitutes a lien 
on bank's realty. I i o c k i n ~ h a m  u. Hood, Comr., 618. As amended 
entitles owner to agportion taxes  to  lots comprising property listed 
a s  enti ty and to release of lien upon payment of amount aplmr- 
tioned against  lot. Bruun c. Craccn County, 728. 

i9S4, 60%. Held inapplicable so f a r  ns they relate to right to foreclose 
t a s  certificate on lands of minor. E'orsyth Couuty u. Joyce, 731. 

8019. Sui t  to foreclose t ax  certificate is  n~ainta inable  if the land is  suffi- 
ciently described although real  owner is  not a party.  Forsyth  
Cou+lty v. Jouce, '734. 

80'28, 8037. County's r ight to foreclose t a s  certificate held barred fo r  
fa i lure  to  bring action within eighteen months, and af ter  bar  had 
been completed i t  should not be repealed by statute.  I17illic~ C o u ~ t y  
c. Fot'csto', 163. 

YOSl ( j ) . ( f )  . Sufficiency of widence  to support finding of Industrial  C'om- 
nlission is  question of la\ \ .  XUSSCL/ L.. B o ~ l r d  of Education, 193. 

( k ) .  Every employer and employee within purview of Compensation 
Act is  presumed to have acceyted i t s  provisions. Hunks c. Ctilitics 

Co., 155. 
( r ) .  Thi rd  llerson may set  up  negligence of employer in action by 

employcr to recorer sun1 1)aid a s  compensation, a l thouql~ action is  
prosecuted in name  of injured employee. Brozcte 1;. R. R., 668. 

SO81 ( s r ) .  Proceedings under Compensation Act do not abate  upon dcatli of 
clainiant. Bu t t s  a. Jfontague Bras., 389. 

COKSPIRACT. 
B Cr imiml  Conspiracy. 

cc Elcmc~t t s  a ~ t d  E s s c ~ ~ t i a l s  of the Crime 
1. One person alone may not  be convicted of criminal consl~iracy,  and 

v11crc all  t he  defendants clmryed with conspiracy a r c  : ~ q u i t t e t l  
escept one, t he  one convicted is  entitled to his disclinrge. S. v. 
Raper,  303. 

2.  A conspiracy is  a n  agreement to do a n  un lan fu l  thing or to do a 
In\\ i u l  tiling in a n  u~ l l awfu l  manner o r  b j  u i ~ l a \ ~ f u l  means, and tlic 
agreeuient is t he  crime and  not the esecutiun of the  ngrecmeut. 
S .  a. Thi tes idc ,  710. 
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COSSTITUTIOSAT, IAIY. ( ( ' ona t i t u t io~~a l  rccluirements mld restrictions OII 

t :~s :~t i t in  see Ti lwt ion A :  constitutional requirements in enactluel~t of 
st:ltnttLs .:ttc8 Stt~tutt lz Ai ; I ,  constrnctic~ll of statutes a s  to co~isti tutionali ty 
scv S t a t u t w  h e :  ol~lig:ltio~i.; of colltract, co1lstituti011:llity of retronctiyr 
st;ltutes st'e S ta tu tes  A c :  constitution;\l c~senil)tions f rom t:lsatioll see 
T n s a t i o ~ i  I-: t l :  c~o i i s t i t u t i o i~ i~ l i t~~  of Worliniell's Coml~ensntioli Act see 
J lns t r r  ant1 S r r r a n t  1.' a 1.) 

A Co~~st~ ,oct i i ! l i  of Constitution. 
(1 Gci~wctl il'rtlcs 

1. The exllausio~l of commercial life and  the coinl!lesity of social coll- 
tilets alltl obligations denmncl a libernlizatiol~ of c o ~ ~ s t i t u t i o m l  in- 
ter1)ret;ttiun. i4't('dvt(11~ 2.. I l ~ i ~ i ~ f ~ ~ ~ - h ' a l ~ n z ,  20% 

C Police 170\rers. 
(! C'uicsti~~rc~fioic (11rt1 Opc'rcttion of Stntutcs R c l i ~ t i ~ ~ g  Tltci'cto iil Gc~wrcrl 

1. \Yhcrt, :t st;ltnte does nvt i n  e sp rcw words s ta te  t ha t  i t  is in the 
exercise of the 11olic.e po\rer, bu t  such in tent io~l  1)lninly n1111turs 
f rom a 1)rollcr crrustruction, i t  will be s o  tleclnred. ant1 the 1.egisln- 
t i r e  intrllt give11 effect \\'it11 tlie Irast iuterference with the rights 
of indiricluals. l toach 1;. Urc~+~am,  Xi. 

O 12cgrtl(1tioir of l'rtrtlcs c t ~ ~ d  1'1~ofcssioirs 

1. C11;lliter 52, Public 1.an.s of 1!)31, \rliicli 11rorides t l ~ t  l1ersu11s cltxsir- 
ing to t3ng;~ge ill the  l ~ l u ~ ~ i b i n g  : I I I ~  Iientiug buaineu shall n11111y to ;I 

S ta te  board tllerc~iii c r c ;~ t t t l  for  exalninwtion and license and  [hilt 
:~lilrlicalits s l~a l l  p l y  a certain fee \I-liicll slinll he used to pay the  
tLsllcliae of the S t a t e  lio:~rtl. ant1 tliat any su r l~ lus  remainill:: shall 
be lmid into the Sta te  Tr.c;ti;ur)-, slio\rs t l ~ e  i ~ ~ t r n t  of the  1,egislntnre 
to i n ~ l ~ o s ~ ~  :I 11riril~lge or license t i n  for  t he  maintenal~ce  of the  
8t;lte IZoard, ant1 the ; ~ c t  is not l!rimarily a rert311ue nle:lsure, and i t  
is  n rillit1 escrcisc of the  llolice 1 1 o ~ e r  of tlie Sta te  fo r  the prottWion 
of the  l~ct~l t l l .  c ~ ~ n l f o r t  :111tl s a f r t r  of the lubl ic  by regulating this 
sl)ecinlized busiliess in the  interest  of sanitation and  proficiency. 
1:oucl~ r .  DUI~ILUIH,  S T .  

2. The  provisions of cliapter 32. Public Lnws of 1031, t ha t  a firm o r  
coq)or ;~t ion  may engage ill the 111ul11I1ing ~ c I  11eating I!usi~iess pro- 
ritled one or more 11t~rsons cc~nuected therewith is registrred and 
l icw~sed is  ra l id .  I bid. 

G Priri leges and  I m ~ i i u ~ ~ i t i e s  antl Class Legislxtion. (Classificntion of 
tr;rdes m ~ d  1)rofessiolis for taxation see Tasnt ion  A c.) 

b fJi.sci'imii!(~t / O I L  

1. Untler tho prorisions of Article IT, sec. 2, d m e l ~ d m e ~ i t  SIT. sec. 1, of 
the Co11,qtitution of t he  Uliitetl Stntes, a sttlte mny 11ot grant  to i t s  
c.itiztli~s 11i.irilrgrs or i~iimunities lint aff'orilrtl to t l~ose  of other 
s t : ~ t t x  and 21 nonrt~sitlent may not be held liable to nrrest  nnd bail 
ill ;I civil ;~ctiull 11ot a r i s i~ ig  out of contract ill cases \\.liere a resident 
of the S t a t e  wo11lcl not be subject thereto, and to the extent of the  
tliscrimiiiatic~~i C'. 8.. TCiS is  yoid. Lit t lc ?r. Xilcs, 646. 

c J Io~~opo l i c s  
1. h s tn tu tc  requiring the csnmil~at ion  nnd licensing of ~ )c r sons  engngtd 

ill the l)lumbing antl l i m t i l ~ g  business in towns orcr  n certain pol)u- 
1;1tion tlow not crentc' a monopoly, a l l  persons being entitled to 
a l ~ l ) l , ~  for  license and bc3ing entitlet1 thereto if they possess the  re- 
quired degree of skill and  lrnonlcdge. lZoac7z c. L ~ ~ o ~ h r l ) ? ~ .  <Xi. 
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D Rescissioii and Abandonment. 

1. Sotliii~;. else a~peari i ig ,  a written contract merges all prior negotia- 
t ~ o n s  betueen the parties and the writing abides unless modified, 
set a\icle or rescinded according to law, but the written c o ~ ~ t r a c t  
maj  be \\aired or abando~ied by the parties, and while waiver is 
clel~entleiit upon the intent of the pa~t ies ,  such intent may be estab- 
lished as  a result of their conduct, and is generally a question for 
tlie ju r j .  Ufg. Co. c. Lcfkozcite, 449. 

E Performance or Breach. 

d Il'ciico' of Bl'ccich 

1. The cliarge of the court in this action for breach of contract in re- 
sl~ect to waiver of breach by plaintiffs by placing another shipping 
or(1c.r wit11 clefelidant is held correct, considering tlie charge a s  a 
whole, and the jury's verdict that  such action did not constitute 
;I Jvaiyer is upheld, there being evidence that the brder was glaced 
only for the purlJose of obtaining service on defendant by attach- 
m m t .  Ua.r.zcc'l1 %:. Disti-ibutit~g Co., 3U9. 

E' Actions for Breach. (Jleasure of damages see Damages F b.) 

1. In an action to recoyer damages for the breach of an  esecutory con- 
tract the plaintiff can recover substa~itial damages only when lie, 
:it the time of defendant's breach, is ready, able and willing to 
yerfurm the trbligations thereill imposed upon him, otherwise he 
m a r  recover ( l i ly  uominal c1:images. Baird c. Ball, 469. 

C'ORPORATIOSS. (Serrice of process on foreign, see Process B d ;  right 
uf foreign corlrul~atioii to bring action in county of domestication see 
Venue A c.) 

C: Corporate Powers and Liabilities. 

1. The president and general manager of a corporation has the power, 
without authorization of its b a r d  of directors, to bind thc corpora- 
tion by a contract incidental to its business which is esecuted in 
good faith and ~ ~ l i i c l i  ltruvides for the assumption by the corpora- 
tion of a debt contracted by others for property necessary to the 
trailsactioil of the corl~urate business. Warren v. Bottling Co., 258. 

1. A contract executed by a corporation in tlie trailsaction of its busi- 
lieas providing for the assumption by the corlroration of a debt 
contracted by others for the purchase of prolErty necessary to the 
l)rosecution of the corporntio~i's busiaess is binding on the corpora- 
tion if authorized and properly esecuted by it. ~ T ' U I ~ I L  c. Bottling 
C'o.. L'SS. 

2. The corporate seal is not necessary to a contract esecuted by the 
l)resitlc~ilt ant1 general manager of a corl~oration under which the 
torlmr:~tion nssuniecl a debt contracted for property necessary to 
the trnnenction of the corl~oration's business. Ibid. 
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COUSTIES  E h-Conti~zued. 
~ r o r i s i o n  for their  payment by the  levy of n county-wide t a s ,  for 
ulthougll one po1itic:ll ~ubil ir isioll  n1a.y nc:t be txsed fo r  the r s -  
c1usi.r.e benefit of another. the 11on?s i11 this case n'ere issued for a 
cc~unty-wide obligation. Rccz'cs c. l31(11combe C o n i ~ t ~ ,  45. 

2. I n  lpnsuance to mnndnte of our Constitution. Ar t .  IS, see. 3, i t  is  the  
duty  of the  cominissioners of t he  r a r ious  counties in this Sta te  to 
maintain a t  least  n s i s  months term of public school in their  re- 
spective counties, subject  to indictment for  their  failure to do so. 
and  i11 accordance with the  p r o ~ i s i o n s  of our statute,  see. 3467, 
hIichie's Code of 1031, i t  is  their  duty,  ul?o11 information beilii: 
furnished by the county boards of education, to proride the funds  
necessary for suitable buildings and ~ r o l i e r  equipment, and such 
espt.nses a r e  :I county-wide charge, and where bonds therefor h a r e  
been rotcd l ~ y  slwcial school distr icts and  by a city constituting a 
special char ter  distr ict  which has  since become a pa r t  of the 
g e n t w l  county schools, the countr  may assume the  payment of such 
bonds a s  a county-wide obligation under the  prorisions of K. C. 
Code (J l ichie) .  see. 5500, and i t  is  not necessary tha t  lmynient 
therefor be made from taxes  levied only in  such special districts. 
Ijccccs c .  Board of Etl~tcntio)t, 74. 

COURTS. (Supreme Court  see Appeal and E r r o r ;  remoral  of causes to 
Federal  Cuurts s r e  Remorxl of Causes ;  justices' courts see Justices of the  
Peace. ) 

A Superior Courts. 
d J~/? ' isdicfiou on Appeals f rom Clerk 

1. Where a t ax  certificate has  been foreclosed in nn action instituted 11y 
tlie county in  tlie Superior Court, ant1 thereafter the  owner and 
mortgngee file n lletition in the  cause to set  aside the decree and 
judgmcnt of confirmation, n-hich motion i s  denied by the  clerk up011 
i~ liearing before hiin and a n  appenl taken to the  Superior Cour t :  
Held,  the case is  pro1,erly in the  Superior Court. C. S.. 636, and it 
has  jurisdiction to 11e;lr ant1 (letermine tlie motion. Vntlisolt C'otc)lt,fl 
L'. Cose, S8. 

e Jnrisdictiou C p m  Appcctls f~ .o in  J ~ t s t i c c  of the Pcuce 
1. I11 npl~cnls from justices of the  peace the jurisdiction of the  Superior 

Court is  entirely t leriratire mld i t  must t ry  the  case a s  constituted 
in the  justice's c~ lu r t ,  Fertilixer Co. c. Bo?cc~z. 375. 

B County and JIunicipal Courts. 
e Appeals 

1. A11 appeal to t hc  Superior Court from the  granting or refusal  of a 
restrailling order by the  county court may be talien in te rm time or 
to the nes t  succeeding term of the  Superior Court of tlie llroper 
countg upon escel~t ions  to tlie judgment of tlie county court ~ r i t h o u t  
the  necessity of ser r ing  stxtcment of case on nppenl, countcrcase or 
escel~tions,  etc., the  case having been heard  on the pleadings mi11 
the  record in t he  Superior Court  cousisting of the  F;umruons, c o n -  
plaint, answer,  orders, judgment and  assignment of errors. S. ('. 
Code crf 1931, 1608; Rule of Practice So. 5, 200 S. C., 816. Thouznson 
2.. Stcc?zson, 759. 
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C'OVESASTS see needs  and  Conveyance\ C f. 

('RIJIISAT, C O S V E R S A T I O N - C ~ I ~ I I ~ ~ ~ ~ ~ ~  of wife to teztify see Husband 
and  Wife F c 1. 

A S a t u r c  and  Grounds. 
J~idy?nc.~t.s  cord Clrrims Which  .lfay Be Vndc  Basis of I ' a r t i c i p a t ~ o ~ ~  in 

Su i t  
1. A snit  in t he  nature  of a general creditors' bill may  be i ~ s t i t u t e t l  

~ l i t l ( ~ r  our  statutcLs 113 cretlitors before they 11;lrct reduced tlieir 
cinims to  judgment, i t  being permissible fo r  tlie crctlitors to join 
i n  o ~ i v  :iction n l~rcceeding to  rccover judgment fo r  the  aniourlt 
of their  dvl)ts ancl to subject the  (1el)tor's propert,)- to  the payment 
thereof, the  Sul~clrior Court having jurisdiction cf both legal and  
tquital)le matters,  ant1 the  court  mag  l)roceed lo  determine tlie 
validity of tlle debtor's deed to his son, at tacked 1):; tlie creditors a s  
being ~ o l u n t a r y ,  and to t leter~nine the rights of tlie parties and 
fix the  1)rioritit.s of payliie~it. Jlillard 2;. l17alX.o-, 67. 

D Control and  r h t r i b u t i o n  uf Lkbtor 's  Property.  
c Priorities 

1. ITliere indepeudent actions by creditor. have been brought against  n 
debtor ~vlio i s  also n defendant in a su i t  in t he  n a  u re  of a general 
c ~ c d i t o n '  bill, i t  i s  not er ror  for  tlie court, u11on a 1)roper showing, 
to permit  the  plaintiff's i n  t he  intlrpelide~it actions to pwceect to 
j u d w n e ~ ~ t ,  lcs t ra in  the  issuance of execution by t l i ~ m ,  and  preserve 
tlieir r ights of p ~ i o r i t y  i n  tlie su i t  in the  nature  of a general 
creclitora' hill ill \rhich they liave been made ga r t iw ,  the  docketing 
of tlieir judgments being a lien ulmn the dehtor's lands in accord- 
ance nit11 the  date  of their  doc lie tin^, C'. S., 614, enti t l ing them to 
priorit1 of 1,ayment a f t r r  tlie pa jmen t  of taxes. D Llnrd v. TT'alkcr, 
67. 

C'ltIMISAI, 1 A W .  (Intlictmcnt see Inclictmellt; part icular crimes see Particu- 
lay Tit les o i  Crimes.)  

1. n' l irrc t he  husband abandoris his n i f c  ill this State a n d  thereafter 
goes to Itc111o for  tlie 1)urlIohe of seeming a divorce, and  the  n i f e  
follo\\s l i i n~  there for  the purl~o'e of contesting t l e  suit ,  and  the  
11~lrties t l ime resume the  mar i ta l  ~ e l a t ~ o l i ,  and the 'eafter t he  lius- 
balitl re turns  to thib S t a t e  and la ter  t he  wife also re turns  here, 
:111tl the 111;11it:il rr lntiou i \  not lesumed here anti h e  refuses to 
c o ~ i t r ~ b u t c  to her support  : Held, t h e  resumption of the  mar i ta l  rc-  
1atio11 in I<erio does not affect the State 's  r iqht to prosecute for  t he  
11rior ab~u ido~ imen t  in this State,  ant1 our  Sta te  courts liave juris- 
tlictitm of the  prosecutioli for 511th abandonment. r". 2'. Jfanon, 32. 

1. Tlic~ c l ime of offering a bribe to a juror,  C. S., 4373, 1s comnlittctl in 
the  county where the  offer i s  comn~unicated t o  the  juror,  and  where 
tlle defentlnnt is charged wit11 having offered suc11 bribe through 
the kinsmcn and n i f e  of t he  juror n h o  were residents of a county 
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other t han  the  one in which the  juror was  serving af ter  being 
selected f rom a special renire,  the  proy%r venue is  t h e  county in 
vh ich  the juror was  serving and  in which the  defendant's offer 
was  communicated to him by his wife, al though defendant com- 
municated with t he  juror's kinsmen and wife in the county of tlwir 
residence. 8. c. Solaltd,  329. 

G Evidence. (Presumption from killing wit11 deadly u'eapon see I-Iomicitle 
G b, from recent possession of stolen property see Receiving Stolen 
Goods B b ;  necessit j  of allegations to support evidence see Intlict- 
ment  E c.) 

b Fac t s  in Issue  and  Re lcca~ i t  to Issues aqtd Order of I~itrodllction of 
Evidence 

1. The order in which the evidence sliould be introduced i s  a mat ter  for  
the tr ial  court. 8. c. Solaild,  329. 

2. Order of []roof of conslriracy is  in sound discretion of t r ia l  judse. 
8. c .  B r o t c ~ ,  392. 

d LIIatcr.inIif~ a n d  Con~petcncy in  Gena,al  
1. I n  this mire i t  appearetl f rom other evidence introduced, t h a t  the  wit- 

ness su%c.iently identified the  place of the  accident in question, and 
the  defendant's escc1)tion to h is  testimony on the ground tha t  he 
Iind not done so  i s  not sustained. S. 2'. Dills, 33. 

c Hectrsoll Eridcrrcc a u d  Rcs Q c s t r  
1. Testimony of a ~ e m a r l i  of a bystander, addressed to the tlefendant 

nud his companions and unilenied by them, tha t  they were too drunk 
to drive their  automobile, and made a short  t ime before the nccitlent 
resulting in tleceasctl's tleath. is hcld competeut in a prosecution fo r  
ho~nicitle resulting from the  defendant's cu1g:thle negligence ill 
driving hi- ~u tomoh i l e ,  the  remark being unpremeditated and heiug 
contemlmraneous with and tlsplanatory of the  clefendant's condition. 
h'. c.  Uills, 33. 

i h'apcrt and  O p i n i o ~ ~  Ecidencc 
1. Testimony relating to the  fac t  t ha t  the  defendant was  drunk, which 

trstilnony is based upon obgervation of the  defendant a short  t ime 
before the accitlent in question, 1 9  held competent in a l~rosecutiou 
for  manslaughter based ulmn the  defendant 's  culpable negligence 
in  driving upon the  Iiigh\vny. 15'. 1,. Dills, 33. 

9. 111 a yrctsecution fo r  homicide, testimony of a ~ ~ i t n e s s  fro111 his ob- 
servation of the  defendant and deceased while they were comer-in:: 
t h a t  "they mere mad" is  hcld competent. 8. v. BI.OWII, 392. 

k Testi inoi~y of Acts and  Dcc:nrations of Coconspi~'ators 
1. \Vhere testimony a s  to  ac ts  and  declrtralions of one conhl)ir:ttor ill 

t he  absence of the other conspirators is  properly restricted to  the  
issue of his guilt, t he  esccl)tioll of t he  other conspirators to tllo 
admission of the  evidence cannot be sustained. 6'. c. Brozoi, 302. 

m Ec idc~ ice  and Record of I.'ornwr Tr ia l  or Procceditlys 
1. Where a defendant ill a criminal action is  granted a new trial  for  

newly discovered evidence, and a witness a t  the former trial ha s  
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died, the  admission of the  transcript  of his testinloiiy a t  the formcr 
t r ia l  n.ill not be held fo r  er ror  where tlie court  strliogral)lier ~ l i o  
liils transeril)ed tlie evidence a t  the formtxr trial has tclstitietl nntler 
oa th  t ha t  the transcript  was  substantially correct and colitainetl 
al l  the ariswers of the witness a t  the  former  tr ial .  i\'. v. C'trsf~. 411. 

2 .  The  p!eadings and judglunit  in :I civil snit  a r e  not ndn~issible in 
rvideuce ill a c r in~ ina l  prosecution against  t h e  s , lme defendant al-  
though tllr same transactioli is  inrolvetl, ant1 t11-ir ;~dmis s io r~  coil- 
st i tutes reversible error.  C. s . .  3X. 8. c.  Ytt111, 333. 

3.  A tlcfrntlant is l~resumed to ulicleratalid t he  signitiv;lnc.c' of his plea of 
guiity enterrtl in a ~)rosc~cutiou in tlie n i u n i ~ ~ i p a  court ill the all- 
sence of e s l~ l :~na to ry  erit1rnc.e. niid liis 1)lrn i s  atlniissiblc against  
him in his t t txl  in t he  Su1)erior t ' t~ur t .  X. 1.. l ~ g m m ,  557. 

p E r i d o ~ r t  of Id~ i1 t i t u  

1. ITliere in n prosecution for liomicitle the deceaseil's wife testifies tlial 
upon hearing sliots she rushetl f rom a back room into tlir storerotrln 
where her  liusbancl had been shot, tliat two 1iglit;i were burning ill 
the  room, and tha t  she  saw tlie defend:uit clrer :L curt:iirl between 
the  two rocms b'efore entering the storeroom, allcl saw him a f t e r  
entering the storeroom wliile h e  n-21s stnndillg with n l~ is to l  in his 
hand nbont seven feet  f rom her, tha t  the defendlnt  left  the store 
ant1 got into an  automobile waiting wi th  tlir niotor running and  
driven by another,  and minutely dcwr i l~es  the zutomobile o\vried 
by defe i~dant ,  :md positively identifies t he  defen  laiit a s  the man 
who had  committed the c r ime :  Hcld, the  evident-e of the  defcnd- 
ant ' s  identity a s  the  pe r l~e t r a to r  of the  crime i:j sufficirnt to be 
submitted to  tlie j u q ,  the weight and credibility of the  wife's 
identification of t h e  defendant being fo r  their  tlttermiriatioll, and 
clefendant's motion a s  of rionsuit on the ground t l  a t  her t e s t i m o n ~  
was  b:tsed upon imagjnatiou mltl auto-suggestion was  properly re- 
fused. S. c. Foyleman, 401. 

y Privileged Conlmzi?~ications 

1. I n  th is  ljrosecution for  :I homicide the defendant of'ered i n  evidence 
a let ter  writ ten by one of the  Sta te ' s  witnesses t c  his wife, which 
had  been given defendant 's  counsel by the  wi t~ .ess ' s  wife. The 
dei'endant 1)roposed to cross-examine the  witness ~n respect to the  
l e t t ~ r  for the  p u r i m r  of showing bins:  Hcld,  the t r ia l  court's 
refusal  to allow the cross-esamiuatio~i was  riot error,  i t  npl~ear ing 
tliat t he  wife had givrn the  let ter  to a th i rd  person and  tha t  i t  
hat1 not beeu acquired by a third lwrson withoui; the  consent o r  
privitg of the  wife. (I. S., 1Y01, a n d  i t  f u r t h r r  a1)pearing tha t  t he  
let ter  contained no expression of biits of the witness wliich was  not  
elicited or1 h is  cross-exaniiriat io~~. AS. a. LlattX-8, 233. 

r Imp~cwhiny,  C'otzt~'adicting 01. C'owobomtir~g TT7if)~css 

1. Refusal  to allow cross-examiliation of witness rc la t i re  to let ter  
x i tnes s  had wri t ten  wife for  t he  purpose of sl io~ving witness's 
bias held not er ror  it being privileged communi~:ation and  con- 
taining no  expression of bias not brought out  on cross-examination 
of witness. 8. 2.. Ba?!lis, 233. 
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2. Xhere  a nitness has made an affidavit concerning certain facts, and 
on the trial his answers in respect to such facts are  evasire and 
heqitant an exception to the court's action in allowing the solicitor 
t o  tall  the witness's attention to the affidavit for the purpose of 
refreshing his menlory will not be sustained. S .  6. Yoland, 329. 

3. Testiinony of witness in reference to the receipt of a letter written 
him by juror's wife held competent as  corroborative of her testi- 
mony in prosecution of defendant for offering bribe to the juror. 
Ibid. 

4. Testimony held competent to show indirect communication of offer 
to bribe and as corroborating evidence. Ibid,. 

3. The credibility of a n-itness whose character has been impeached is a 
matter for the jury. S. v. Whiteside,  710. 

1. Where in a criminal prosecution the fact that  one corporation had 
bought cut anotlier corporation becomes relevant and material, there 
being evidence that defendant had made threats against the em- 
ployees of one of them a s  a class, i t  is not required that such 
connectioii be shonn by the written instrument, but parol evidence 
thereof is coinl~etent, the matter being collateral. 6. o.  case^, 411. 

H Time of Trial. 

1. I n  this case the defendant requested a continuance for the purpose 
of taking del~ositions as  to the character of the State's \vitnesses 
who v e r e  nonresiclents, without giving names, etc., as required by 
C. S., 860, Rule of Practice in Superior Courts Xo. 5. The defendant 
was alloned to cross-esamine the witnesses before trial, and the 
witnesses admitted upon the trial that  they had been prosecuted 
for various criminal offenses. The witnesses obviously could not 
give bond for their appearance a t  a subsequent term: Held, the 
trial court's refusal of the motion for a continuance was in the 
exercise of a discretion free from abuse. S .  6. Banks, 233. 

I Trial. (Of particular crimes see Particular Titles of Crimes.) 

1. In a criminal ~xosecution, a s  well a s  in a civil action, the court 
may withdraw incompetent evidence and instruct the jury not to 
consider it. N. c. Dills, 33. 

g Instructions 

1. Where the charge to the jury presents the vital issue in the case in 
substantial compliance with C. S., 364, i t  will not be held for re- 
versible error on exception to immaterial matters. S .  v. Soln>ld, 
329. 

2. The failure of the trial court to define the meaning of the term 
"reasonable doubt" in his charge to the jury in a criminal action 
is not reversible error in the absence of a prayer for special in- 
structions. s. C, Smmons, 753. 
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I< Judgment and Sentence. 
f Capias 

1. Jutlgment in this l~rowcut ion for abandonment of wife held not 
contlitic~nal. ('. S.. 4449, but order that  copias issue a t  ally t ime on 
niotion of solicitor i s  roitl and not a pa r t  of judgment, and capifls 
m:ty isbue only u l ~ o n  order of the court. S. 1;. Jla)lol?. 52 .  

L Appeals ill Criminal Cases. 
n Proseccctioil of Appeals Cndcl- Rules of Court 

1. Where l i o t l i i~~g  is done to perfect the appeal of a defendant, although 
he  was allowed to appeal i n  f o ~ r n a  pauperis, and the appeal is  not 
reaclj for argument a t  the call of the district  t o  which i t  belongs, 
the appenl will be disnlissed 011 motion of the  State.  8. r. Hi~tes ,  
507. 

(1 Rccord u ~ d  Iixceptions 
1. A broatlsitle escel~t ion to the charge a s  given will not be considered. 

5'. r .  Brofcn, 392. 

2 .  Under the filcts and circumstunces of this case the  trial  court's find- 
ing ulmn the order of the Supreme Court for  a correction of the 
minutes, tha t  the rrcortl a s  formerly certitied spoke the t ru th  a s  the 
recortls then esisted,  is held within his discretion. Ibid. 

3. Wl'here clefentlant tloes not object to the admission of certain evidence 
upon the  trial  he may not complain for  the first t ime in  the  
Sulxeme Court on a~)peal ,  and held fu r the r  the evidence com~lainecl 
of was favorable to defendant. S. v. Stone, 666. 

c Reciczc: 

1. A motion for a continuance is  addressed to  the  discretion of the  
trial  court, and in the absence of abuse, his ruling thereon is not 
revie\rable. 8. c. Bonks, 233. 

2. The admission of testimony of a witness that  the deceased was  
"captaill" of a group of honus marchers, and testimony of another 
witness in es1)lanation of his previous testimony on private esami-  
nation is held not to constitute reversible error in this prosecution 
fur homicide. Ibid. 

3. Esclusion of evidence relative to defendant's kinship to deceased 
and of dece:lseil's financial condition a s  tending to support theory 
of suicide is held not prejudicial on the whole record in this prose- 
cution for  homicide. 8. u. Brolcn, 392. 

4. Acceptance of verdict of "guilty of manslaughter" af ter  poll of jury 
held not prejudicial under facts of this case. Ibid. 

5 .  Where the allegations in  defendant's motion for  a new trial  fo r  mis- 
conduct affecting the jury and the  solicitor's affidavit filed in  re- 
s~tonse  thereto a r e  conflicting a s  to whether the  jury knew of the 
alleged misconduct, and the trial  court overrules the motion without 
finding the facts, there being no request therefor, the Supreme 
Court will not attempt to find the  facts from the  conflicting aver- 
ments, but i t  will presume tha t  the trial  court  found ' fac ts  sup- 
parting his action, and his judgment refusing the motion for a new 
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t r ia l  will be upheld, the  regulari ty of the t r ia l  being ])resumed 
wit11 the burden on a l ~ l ~ e l l n n t  to s l~on.  l)rPjutlici;~l error.  8. u. 
Harr is ,  122. 

6. The  rcrdic t  of the  jury,  based ulmn correct autl full ilistructiolis 
from tlie court, liiust s t and  a s  returned by the  jury a ~ i d  recorded 
ill the minutes of the  court ,  and i t  may  not 11e disturbed or set  
i ~ s i d e  by the  Supreme Court on appeal. N. 2. L(lirqlc!l. BbT. 

5. 011 alrl~eill in a criminal case the  Supreme Court  i: confined to mat- 
tc rs  of law o r  Irgnl inference. Art .  IV, sec. S. 8. c. 11-hitc.side, 710. 

8. The  grant ing  in  the presence of the jury of t he  solicitor's motion to 
1~01. p1.0~. wit11 leave a s  to some of several defe~itlalits will not be 
lield lrrejudicial to  the  remni~r ing clefeliclants L I I I O I ~  their  alilkeul 
from a conviction, there beilig 110 c,bjectioli b j  the defe~idull ts  
aga i~ i s t  ~ r l i o m  the case \\-;IS ?LO/.  pt'o.ssc,tL with lea\-('. h'. c. An~nwils ,  
%3. 

9. Where in a prosecutiou for  u~al ic ious  castration d~z fe~~c ln~ i t ' s  111iysi- 
ciau, offered a s  a witness, ha s  been :illowed t o  :estify its to de- 
fendant 's  weak physical conditioll, the esclusioii uf his testimony 
a s  to the cliseuses with which defendant was  suEtLrillg \rill no1 be 
lield prejudicial a l t houg l~  defendant hat1 tcstitied a s  to them, the 
defentlal~t when he  became n wituess being as c ~ t l ~ r  \ r i t ~ ~ e s s e s  and 
subject to the  s a n ~ e  rules. Ibid.  

DAJIAGES. 
C Grounds for  Recorery of Damages. 

d Coats and E r p s ~ f s e s  of Co l l cc t io~~  or Li t iyut io t~  
1. Ordinarily, counsel fees m a r  not  be incluiled as a n  element of clam- 

ages. nor a l l o~ red  a s  a pa r t  of the  costs ill a ciri l  action or sl~ec+ll 
1)roceeding. a l t houg l~  tlie eourt  may u~itler  s t a t u t ~ ~ r j -  or cllaucery 
lio\rers allow ~ i t t o rney  fees ill certain instances where the  attorney 
is  alyoilited by the court. 111 re  l17ill of Holcell, 437. 

E' Measure of Dan~ages .  
b Ureuch of C o r ~ t ~ ~ r c t .  ( F o r  breac.11 of con t rwt  to devise sce JTills B c.) 

1. The  mensure of damages fur the brrach uf n contract is  the loss 
suffered b~ l~lnintiff :it t he  t ime of the breach n l ~ i c h  was  ~ r i t l i i n  
the rcnson:~ble contenll>lalion of the  p:~rties, nnd nclt the loss a s  of 
the  t ime for  performa~icr  under i t s  terms. Xu.rtc.clr 2. .  Uiutribrcti~tg 
C'o., 309. 

2. Substantial  danlages fo r  breach of contract may  be recovered only 
if plaintiff is  ready, able and  willing to 11rrform his obligations a t  
t he  t ime of the breach, o t l le r~r ise  plaintiff ma.,- recorer only 
nominal damages. Baird c. fiall, 4W. 

DEATH. 
13 Actions for Wrongful Death.  

a Tinre T17ithitl Tl'IlicIb d c t i o ? ~  l l l t ~ ~ t  be Broug l~ t  
1. An action for  wrongful death  mus t  be brought within one r e a r  of 

the  accrual of the cause of action, and  plaintiff must prove tha t  tlie 
'action was  brought n.it11in the prescribed time, and this grorision 
i s  not a s t a tu t e  of l imitation but  a condition affecting the cause of 
action. C. S., 160. Xatlt is  1;. X f y .  Co., 434. 
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2. Where a proceeding for compensation is instituted before the In- 

dustrial Colninission by the dependent widow of a deceased em- 
ployee against the employer and its insurance carrier, and the pro- 
ceeding is dismissed, an action thereafter b'egun in the Superior 
Court bg the \vidow as  administratrix against the employer to 
rerove? for the employee's ~ ~ r o n g f u l  death will not be considered 
a continuation of the proceedings before the Industrial Commission 
so as to relate hack to the time of the institution of such proceed- 
ings. and the action instituted in the Superior Court is barred if 
not brought ~ i t h i n  one year from the employee's death. C. S., 
160, there being a distinction between dismissal of proceedings un- 
der tlie Compensation Act and a nonsuit entered in an action 
instituted in the Superior Court entitling plaintiff to institute a new 
action ~ i t h i n  one year, C. S., 418. Ibid. 

3. Where an  action for wrongful death has been instituted within one 
year from tlie accrual of the cause of action, and a nonsuit has 
been entered therein, and plaintiff has paid all costs charged 
against her in the action, the plaintiff may maintain another action 
commenced within one year. from the date of the nonsuit, C. S., 
115, although more than a year has elapsed since the accrual of 
the cause of action, C. S., 160, and the fact that  the plaintiff has 
been ussessed with additional costs upon motion for reassessment 
inade in the second action and has not paid the cost so reassessed 
i s  immaterial. Szcnilze!~ c. Tea Co.. 713. 

DEEDS AXL) COKYETASCES. (Contracts to purchase see Vendor and 
Purchaser.) 

C Construction and Operation. 

f Conditioils and Cocenants 

1. Where certain property not owned by the grantor is included in the 
descril&ion in the deed through the mutual mistake of the parties, 
the grantee may not recover therefor on the deed's covenant of 
seisin. Plotkirt v. Boud C O . ,  608. 

2. Where a deed provides that  it is subject to a .written lease previously 
executed by the grantor, the grantee takes the premises subject to 
the lease although the lease is for more than three years and is not 
recorded. C. S., 3309. Xctchiner~ Co. a. Post, 744. 

D Boundaries. 

c Dep~zitatess of Desoipt io~t  and AdmissibiTity of Parol Ez'idelfce 

1. I n  an action involving the boundaries to lands the plaintiff intro- 
duced evidence of a parol agreement between plaintiff and con- 
tiguous owners fixing the boundaries. The description in the deed 
introduced by plaintiff was unambiguous and was a t  variance with 
the boundaries agreed upon by parol: Held, the evidence of the 
parol agreement respecting the boundaries was incompetent, the 
parol agreement not being contemporaneous with the execution of 
the deed, and being in contradiction of the uilambiguous description 
therein. Da~fiel a. Potcer Co.. 274. 

DEJICRRER see Pleadings D. 



870 INDEX. 

UESCISST Axr) DISTRIBCTIOX. 
I3 Persons Entit led and Their  Respective Sllarec. 

c Bastards  altd T h t i r  Heirs  

1. Under s ta tu tory  modification of tlie common law. the  mother and  
I~ ro the r s  ant1 sisters of a bas tard  may  illherit f lonl him, hut  the  
rule tbstrl~tls IIO fur ther .  and  the  brothrrs  nnci sisters of the  has- 
tartl 's mother may not inherit from Iiim. Nhat.pc ?. Cnrso~r,  ,513. 

2. Illegitiliit~tc child is  entitlctl to inherit  property tltq3seti to i t s  mother 
in ftu. tlc>fensil)le ul)on niotlier dying \vithout heirs. P ~ I I L  r .  M-il- 
lollylr b ~ ,  595. 

DIVORCE. 

1. Only the party injurt.11 is  rtititled to divorce a mcrrna c't thoro. C. S., 
1660. Cat )re8 r. C'ctrrrcs. 636. 

I) .Jurisdiction and Procretlings. 

1. The pleadings in a n  action fo r  tlivorce must be ac? ~ m l ~ a n i e d  by the  
juri\tlictional nftitlavit. Cat I L ~ S  1 . .  Carrzcs, 636. 

1. The atnoulits allo\vecl for  reasollt~ble subsi.tenre ant1 counsel fees 
U ~ K I I I  apl)licatiun for alimolly yc3tldcitte litc a r e  determined by the  
tri:ll court  it1 hi\ dihrrtltion ittit1 a r c  not rer ienable ,  al though either 
11;trty m:ly alll>ly for  :I modification hefore trial. ('. S., 1GG7. Ticdc- 
m n t r ~ ~  r. T ~ c d e n ~ a r c t ~ ,  6b2. 

1. 111 order for  the  wife t o  be entitled to alimony in  her action for  
divorce f rom bed and board she must allege ant1 prove her  grounds 
fo r  suc.11 tlivorcc ail11 tha t  t he  ac ts  comglainetl of were without 
i)ruvoc-ation 011 her  l lart ,  and where the verdict of t he  jury esta11- 
lislies thirt both 1)artirs had offered such indignitit,s to the person 
of the  other a s  to  render his o r  her  rwndition illtulerable and l i f r  
I~urcle~isornc~, nlid judflnent is  entered granting each a divorce tr 

?rzmscc ct thoro, the  wife is  not entitled to alitnoti) a s  long ns the  
vwtlic*t st:tlitls nndisturl~rtl .  a ~ i t l  (lie g r n r i t i n ~  of a l imr~ny ant1 cou11se1 
f t w  to he r  is  error.  Ctriwcs c. ('(1rirc8, 630. 

F Custotly aiiil Support of ('liiltlrtm. 
tl Etlfotciity Pa~mc , t i t  Ordcrcd fo r  h'ttpport of C l f t l d io~  

1. 111 :I c1ec2lee of absolute divorce the  11 ife n a s  gi\ en  tlie custodj of a 
m i t ~ o r  t l a u r l ~ t r r  and the  huiband n : ~ s  ordered to pa.; a certain <uni 
monthly fo r  the  cliiltl'a sul)l)ort, and  to execute a bond securing such 
1x1) rnrlitb, the  c:~,ir bvillg rt~tainetl  \\ i th Ical e to the ~ a r t i e s  to  a p p : ~  
for  :I modification of t he  orclm. Upon a motion in the original 
cnusr tor  a rrl le\ \al  of the  bontl a f t e r  t he  husband lind been placed 
in a rrcbr,iver's 11nnd\ illid hat1 defaulted ln t he  pa )~nen t s ,  a n  order 
\ \as iwnetl tha t  t l ir  I ~ u c l m ~ t l  should pa) the amount delinquent, 
t11:tt i t  s l~ould  he a t ha lge  on  h is  liomr%tead and personal property 
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DIVORCE F d-Coi~i i~~ued.  
esemptian when allotted. and  tha t  tllr receiver pay tlie sums out 
of asscts in liis h a n d s :  Held,  t h r  order t h a t  the  sums assessed 
shoultl be a charge on the  husband's homestead and  personal pro1)- 
r r t y  esenipt io~ls  v x s  nntliorixrd hy the  original order mul by 
s tn tu t r ,  C. S.. 1664, and  the  receiver hal-ing filed a n  answer to the  
motion. lie admitted tha t  the  assets were in escess of the hus- 
l~and ' s  Iinbilities, rendering i t  uniiecrssary to  decicle whether the  
hnshantl's esemptions should be first cshausted  beforr resort  to the  
assets in thc receiver's hands. Ti7alkcr r .  117alFcr. 1 0 .  

9 .  Where n tlecree for  absolute divorce is  entered which provides tlint 
the  11nsl)antl should pay t o  his wife certain sums monthly for  the  
support of his niinor child left  in the mother 's  custody, and tliat he  
shoultf give hond st.curing the p a p i e n t s ,  and the  cause is  retained 
with leave to tlie parties to apply for  a motliticntion of the ortler : 
Hcltl. the  mother was  a n  interested ]]arty,  and the liability of the  
sureties of the  bond is properly deterniinrd by a motion ill tht' 
original cause, the  action not being finally disposed of by the oris-  
inn1 decree for  absolute divorce. Ibitl. 

3. Where in a dirorcc clecrcc the  court  orders t ha t  t he  I~usbond pay 
r t ~ r t n i ~ ~  sums for  the support of his minor child, nnil the  cause is  
re ta i~ied ,  and ~17011 motion in the  cause i t  is  tleterniined tliat t h ~  
11usl):lnd \l-as in default  in tlie payments and he is  ordered to  pay 
the  amomit deiinqnent n.itliin ;I certain t ime:  Hcld. execution 
against  liis person may not h'e entered without a hearing,  and upo11 
:i juclginnit of the  Saprenir  Court  sustaining the  order,  the I I W  
Imnd sho111tl Iw granted a rrasonnlrle extension of time for niakiiig 
the  past-tine payments. I b i d .  

DOWER. 
C D o n r r  Consummate. 

n KiqAts of Il~irlolc- a n d  Creditot's 
1. Tlie decamsetl left  a n  es ta te  consisting of Inncls 2nd interest  in a 

nnmher of rar ions  b'usinesses and  named trustees i n  his will to  
car ry  on the  bus ines s~s  for  a period nfter h i s  death.  clotliing them 
with full  1wn.er to tlo so. Tlie wife tlisscnted from the will and 
c.1nin1t.d t l o \~c r .  Some of the  lands v e r e  unencumbered hut  some 
hat1 1 ) t~w n~ortgnged by tht. cleceased in his lifetimc and  some by the 
trustees in carrying o a t  the prcrl-isic,us of the  will. the widow 
h n ~ - i ~ i c  joint'tl in all t h r  i ~ ~ s t r u n i r i ~ t s :  Hcld,  the  n.ido\v ~ v n s  
c~lt i t lct l  to  actual  a l lo tme~i t  of dowcr ill the  unencumbered lands 
tint1 t o  tlic' ni(nt,y l-iilntl of her  dower ill the encumheretl lands, m y -  
:ihle out of the proceeds of the  sale of t he  remaining assets of the 
r s t a t r  untl t~r the  ortlrr of court ,  a f ter  tleducting c c m m i s s i o ~ ~ s  tluc 
t h r  trusters,  reasonable attorney's fees nnd charges of ndministra- 
tion. P~ct'soits 2.. Lcnli, 86. 

DRAIKAGE DISTRICTS. 

B Liens and Assessments. 

tl T'cccnfilig ni~tl  Reasscssn~ot t  
1. Under the  f t ~ c t s  of this case original assess~nent  was  not bar to all- 

pellnnts' motion to vacate assessmerit. Spencc t'. Grccizgcr, 247. 
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2. d public-service corporation maiatainetl a primary wire charged wit11 
a deadly current of electricity along a highway f rom which 
secon~lary  wires let1 across plaintib's premises to his na re l~ouse ,  
all of which electrical e q u i ~ m e n t  was  furnished and installet1 lty 
ant1 was  under the  sole control and inspection of tlie electric 
company : Held, the electric company's writ ten contract  \vith the 
owner of' t he  warehouse t h a t  i t  would not be liable for tlalnar.cs 
which mizht  occur on his property f rom electricity i s  voict, such 
contract  bcing against  public l>olicy a s  relieving the electric cwn- 
paay  of negligence i11 respect to  i t s  duties t o  properly install, 
maintain and inspect i t s  equipment. Collins a. Electric Go.. 320. 

::. I n  ;III ;~c,tion for tl:in~;~gc'.: ;tg;~in.:t : l i t  electric ~ r o w r r  ctrml>;ln)., rvi-  
dence tending to show tha t  plaintiff's ~varehouse  caught fire a t  the 
point where defendant's wire was  attached to  the narehouse  by a 
bracket, and tha t  the wires, poles, bracket and other electrical 
tquipment were installed and  maintained b'y the  power colnpaliy 
antl \\.ere untler i ts  esclusive control and  inspection i s  sufficient to 
be sul~mit ted  to the jury under tlie doctrine of yes ipsa Iorlnifur. 
Ibirl. 

4. The cllnrqc in this case. when constrned a s  a whole, correctly in- 
structed the  jury tha t  they mus t  find tha t  the fire or i~i l ln te t l  
a t  defentlant's electrical fixture before they coulcl a~1?1y the  doctrine 
of rcs rpsa loq~titur.  Ibid.  

C Compensation 

1. On the  question of tlie measure of clamages to plaintiff's farin caused 
k1y th r  r ~ n n i i l g  of defen(1:tnt's transmission line across i t ,  evitlcnce 
of the  danger from the line and the  fear  of people of injury there- 
froni a s  affecting the  decrease in ra lue  of the land is  properly s u l ~  
mitted to the jury. and i t  is  not objectionable a s  being continaent. 
remote, or a mat ter  of speculation. ant1 a n  instruction based thereon 
is not erroneous. Colcard z.. Light Co., 97. 

e Vcaaiire u11d Elentents of Damage 
1. Lands  of the  defendant public-service corporations were co~~ t l rn ined  

by the  S t a t e  for  the l~ur lmse of transf'erriiig same to the Federal 
G u r e r i ~ l ~ l e n t  for  mi inland n.aternay. Defendants maintained a 
bridge and trestle orclr the waters where the  cannl wxs to I J C B  con- 
structed. and i t  was  necessary to  tlestrny theni. necessit;lting the 
construction of :I t e m ~ o r a r y  bridge for the mai11tenanc.r of tle- 
fendants '  franchises. A ] ~ w n a n e n t  draw-bridge was tllerc.;rfter c.oI1- 
structed by defendants in ilccortlance with s l~ci f lca t ions  antl re- 
quirements of the  Unitctl States (;overnment in i ts  juristlicTion 
ov r r  11ari~a1)le waters.  The tr ial  court allowrtl comlrensntinn :~nt l  
d i~mapes  for the lantls nctually taken, for  t he  e:ist>ment acquired 
over the other Imt ls  of defentlaats, the  amoulit reasonably e s -  
pentled for  the ronstruction of the tempornry britlqe antl thc re- 
building of mains and  electric l ines:  Held, the nniouilt wasonably 
eslrentled by defendants for  tlie construction of the clran-bridge 
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B Title ant1 Riglits Acyuiretl. 
b Time of Tramfcr of TrtZcl 

1. Where condemuation proceedir~cs a r e  insti tuted by the S t a t e  nncl a r e  
~rro'ecutrtl to a fiual detc~rmination the S t a t e  i s  ~lceluetl the  owner 
of the  1:11id f rom the  commencemnit of tlic ~lrcrccedinjir. S ,  c. 
Floud,  293. 

EQUITY-Joindcr of equit:iblc mid lrqal  re~neclies see A c t i c ~ ~ ~ s  I3 a ; particular 
equitable remedies s w  I ~ l j u u c t i o ~ i ,  Jloney R t~e ive t l ,  etc., eqnitablc mort-  
gage see Mortgages 13 c.) 

ESTOPPEL. 
B By Record. 

1. A verdict ill l ) lui~it iE's  favor was  se t  aside by const.ilt of the  parties 
ul)v~i col i t l i t io~~ tha t  tlie tlet'eudant would \ ~ i t l ~ d r a l r  liis plea of th(' 
s ta tu te  of limit:~tions. U p o ~ i  the  second trial  a nu~ l su i t  was enteretl. 
\Vitliin ii year  the  l)resc>lit su i t  was  insti tuted u ~ ~ i l e r  tlie ~irovisions 
of C. S., 413, : L I I ~  the tlcfcriclant s e t  u p  the  plea of the  s ta tu te  of 
l imitations:  Held ,  t he  agr tmneut  not to xilead the  .statute of l imita- 
tiou?; dues not :11)1tly to the present suit ,  tlie bringing of n sni t  a f t e r  
utmsuit co~is t i tu t iug  n cliffercnt :~ction tliougli tlic c a i i s t ~  of ac t io l~  
nre  the  same, :mtl all ortler str iking ou t  the  plea t,f the  s ta tu te  of 
l i m i t : ~ t i u ~ ~ s  is  error.  LD(I )L  Co. 0. l \ -u i . i~ t t ,  50. 

2. \Vlitxre parties a r e  permitted by ;I referee to intervcsue in a l ~ e u d i ~ i g  
c:iuse i ~ ~ r o l v i ~ i y  tlie cluestion of priorities of c lu i~u  of dower i111c1 
utlier claims a g t i i ~ ~ a t  thc  estate of n dcccdent, aucl the ortler of the  
referee allowing tliem t o  intervene sl~ecities tha t  t ie claims of the  
iutervriiers s11:lll b r  lirarcl without :rEectiug the  r,ight of priority 
of tlie origirlnl part ies whose claims liad already been heard by 
him : I l c ld ,  tlie i n t e r ~ e n e r s  a r e  hound 11y the  l imitat  011s in the ortler 
a ~ i d  m;\y not claim priority over tlie riri,zilii~l pnrti?s to tlie action. 
Pnrso~ia  r.. Lcah., 92. 

C Equitable Estolryel. 

1. I n  a n  action i~lvolving ~ r l a i~ i t i b ' s  liability to n b:uik on liis unquali- 
fied cwtlorsemtwt of a note, plniritiff sought to set  u p  a par01 agree- 
liirilt tliat t hc  note should be  paicl out of collnter.*l given by t11r 
m;\kcr to  the  bank and  tha t  in 110 event \\as the  1)l:lintiff to  be hcltl 
liable thereon. The  plaintiff accepted the irroceeds of the  note ill 
payment of mater ia l  furnished the maker.  The plaintiff couteutled 
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ESTOPP1:L C a-Colt f iii itcd. 
t ha t  lie had lost his r ight to n mater in lma~l ' s  lien by reason of the 
t r a n s w t i o ~ ~  : Held, the c o ~ ~ t e n t i o n  reqrectin:' the  lois of the lie11 is 
u n a \ n i l i ~ ~ p ,  the lrlnintiff having llnd ample opportunity of protertini. 
l~ imsel f  by a qualified endorsement. Kiiitller ?;. I'i'ltst Cu.. 1%. 

EVIDESCI,:. (111 criinillnl cases 5ec C r i m i ~ ~ a l  L n n  G nut1 Titlec: of I'articulilr 
Cr imes;  in l~a r t i cu l a r  actions see Par t icular  Tit les of Actions.) 

A Judicial Sotice. 
c Fncts 17 rtllin Co?)zmoit Ki~oic.lcdyc 
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EXECUTIOS. 
B Pro l~e r ty  Subject  to Execution. 

2 .  \Vlicsre sulq~lenlcnt:~l  l~roct.etli~l:.s a r e  illstituted ul)on re turn  of esecu- 
tic111 ~ ~ ~ ~ s i ~ t i s f i t ~ t l  011 :I jutlfmellt i~ga ins t  a llusbund alld wife, C. S., 
721, : ~ n d  i t  xlylears t ha t  the Iiusbnnd is totnlly tmcl l~ermimently 
tlisi~l)lt,tl ti11(1 11as uo l~rollerty uljon wliicli esecution could be levied, 
but is receivinf tht. surii of tllree l ~ u ~ ~ t l r e t l  dollars a montll under 
tlisi1l)ility i l i sur ;~nw : H e l d ,  tlie judgment debtor i s  entitled, under 
liis ])t 'rsol~i~l l)rol)ertg e s ~ i n ] ~ t i o n ,  to the three Iiundrecl dvllars each 
m o l ~ t h  if sue11 ;tmouut is  ilecwsiiry for the  su l~ lwr t  of liiniself and  
11-ifts, illid ill1 order ill11)ointing it r e c e i ~ e r  to collect the sum each 
nic~ntll illld :11)1)1y it to the jutlrmc~lit a f t e r  scsttiug al,;lrt the yer- 
aoml  lrrolrerty r>seml)tion. C'. S., 722 ,  is  errotieous, i t  not being 
l~erni iss i l~ le  f'tir the molitllly llnynients to  be thus  pyralnicled. Ibitl. 

J Su~)p len~ t~ l i t :~ ry  Proceedillgs. 

c Fu~ds h'lrbjwt lo  .Ittcccl~mort 
1. IVllile tl~tb s ta tu te  l)resc.ril~eu the malilit3r ill wliicli n judgment clebtor's 

person;~l  liroperty eseml~tioll  must  be set  aside, C .  S., 737, tlie 
escm1)tion exists by virtue of tlie C'olistitution, ant1 where tlie 
judgment debtor h : ~ s  not \~ :~ ivec l  his esrml)t ion lie i s  entitled to 
claim i t  in sul)l) le~iirntal  pructwlings iliatituted by the  judgment 
creditor. C'omr. of L ( ( o r l i ~  C. l7c . I~t ' r t ( l )~ ,  441. 

2.  Esecution on a jutlgment against  defendants was  returned unsatisfied 
aud l~laintiff insti tuted sulq)leuiental ])rocee(linpa. Plaintif? levied 
on certain funds  in tlie l i :~nds of tlie liquidator of a n  insolvent b a l k  
;11iti obtailletl :11i o rder  restl':linil~f the  liquidator f rom dis1)osing 
of the  funds.  Tlie tr ial  court ft.uutl tha t  the funds  l e ~ i e d  upon 
\\.tbrc 1r;titl into the  liunds of the  licluitlator by l~ersorie other tlian 
the tloftmtl;l~lts iintl \\.ere llnitl to hiiu fur  d is t r ibut io i~  to the  tlepvsi- 
tors ilnti ~.reclitors of the banli l ) u r su ;~u t  to the terms and conditions 
suggtjst t~l  113 the court for the clisl~o>itic~rl of criminal actiolls against  
t lefe~it l~tnta for violation of the b~aiikilig l a ~ ~ s .  U ~ o n  tlie facts found 
tlic tr ial  court :~cljudgeil t h a t  the  fulltls v e r e  not subject t o  mly 
lien Iig r t ~ ; i s o ~ ~  of the levy autl t ha t  tlie restrainill:: ortler be dis- 
sol\-td. Hc'ld, tlie fac ts  fount1 sul~llort  the order,  i t  alipearing tha t  
tlic, liquidittor lint1 no fuiitls in his Iiantls belcligi~ig to  defe11~1~11ts 
am1 was  not  indebted to them, and an t~sce])tioli to tlie order can- 
not be sl~staint>d, tlierc being no escel~tioll  to the  fiudiugs uf fact .  
I i i y g i t l s  c. C'ltinrire~ Kocli Cvt.p.. 633. 
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I:SI:('UTIOK I< ~ ~ - ( ' O I / ~ I I I  t i t  d 

li\iorl in this State n h r r c  the jury does not  find that  the injury 
\\:IT nilful or vanton, since n resident d e f e n d ~ n t  would not be 
subject thcreto. I~~tflc ?;. Xilcs, G4G.  
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HOM1CII)E G e-Co~lti~rrtctl. 
5. Testin~ony of a witnrss, corroborated by other testimony, that  dc- 

fendant told him while both were in the county jail tlult defe11tl:~nt 
had killed the deceased and had pre1)arrxI an  alibi, ~vitll  testiiiiol~I' 
of the witness's good character for truth and I io~~esty,  and  t e t i -  
mony of the dying declnratii~n of the deceased tliat 11e wns liillt~tl 
by llerstrns atteml)ti~ig tu rob 11ili1, i s  llcld sufficient to be snbmittrd 
to tlie jury oil tlle issue of defend;lnt's guilt of first tlegree murtler. 
although defendant introduced testimony of himself and sevtsral 
\yitneai;es tlmt 11e wtrs in nnothcr city tlie night the crime was com- 
mitted. the conflicting testimony being fur the determination of tlie 
jury. S ,  c. Ln)~glFyl, 657. 

6. I n  this  rosec cut ion for performing an  abortion resultii~g in tlc:lth 
there was evidence that  defendant had agreetl to perforin nil abor- 
tion ul)on deceased for n stated sum, that  defendant visited cle- 
ceased's room a t  n lintel and stated that she left an i~istrument 
wit11 deceasetl whirl1 clecenscd c'ould use if she desired, tliat cle- 
fendant was seen leaving the elevator in tleceaeed's hotel nnd thnt 
the \ ~ i t n e s s  immediately went to clt~eased's room and that decrnsetl 
ii~imecliately said that a lady had performeil the ol)erntit~n, ant1 
that tlefentlant received n suili of money from drceased's associate, 
is held sumcient to be submitted to tlle jury 011 the questiol~ of 
tlefendaiit's identity as tlie ptLrsoli wllo hat1 cwnmitted tlle abortion. 
N. c. Lullton, 70-1. 

H Prosecution and Punislinient. 
a I?~dictment  

1. An indictment c l iaryi~~g the essential facts of murder as required by 
C. S., 4611, is suficient to sustain tlle court's charge b a w l  upol~ 
the evidence in the case relative to 111urdc.r c.ommitted in tlie LwrIIe- 
tration of robbery or other felony. N. c. E'oglOncc~r. 401. 

c Instructions 
1. I n  this prosecution for murder the trial court's charge as to justi- 

fiable and excusable homicide is  hcld not to contaiii rt'versil~le error, 
the charge correctly stating tliat an ac~iclental liillinq committed 
unintentionally and without negligellce was escusablc, ant1 tlicre 
beiug no evidence of self-defense. S. c. But~ks, 233. 

2. Remark of the court in its charge that there was no evideliw tllat 
killing \ \as  "done in ally other nay" is held to relate solely to fact 
that  killing was done with pistol, construing charge as a ~\liole,  
and tlle instruction was in accordance with the widence and n n s  
not erroneous. Ibid. 

e Verdict 
1. Where upon the return of the jury in a prosecution for homicide one 

of the jurors answers "guilty of murder in the third deqree." antl, 
upon the jury being polled gives tlle same answer, but later es- 
plains that he ii~tended to say "guilty of manslaugl~ter," and all the 
other jurors properly return a verdict of "guilty of mnnslnughter" 
both in their general verdict and upon being polled: Held, an es- 
ception to the court's acceptance of the verdict of "guilty of man- 
slaughter" will not be sustained, the record failing to tiisclose ail) 
prejudicial or reversible error. S .  c. Brotc??, 302. 
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ISDIC'TJII.:ST. (Fo r  brillery w e  I:ril)ery B a ,  for  murder  see Homicide H n.) 

I: Issues, Proof ant1 V:\riniice. 





INDEX. 

ISSUIIAS('1: F b-C'onti~~~/cd. 
out the i11sur:mce nt  the t ime of the esecutiou of the  ljolicy, tha t  
thereaf ' t t~r t he  enll~loyer \\.;IS placed in the  hands  of n receiwr ,  but 
tha t  the rmyloyer continued to do the same work a t  the sallle 11lace 
until liis clentll, ant1 tlint his 11ro ra tn  share  of the 1)rernium on the 
11olic.y c:n.ed by the  conlpaliy \vllich had taken out  t he  illsnrance 
was  toltcn out of his wages ufrer the receiversliil>, and  tlieris is 110 

evidence tha t  t he  employee collsented to or had  k~lo\vledge of tlie 
fac t  tli::t a f ter  the  receivershil? lie \\.as carried oil t he  11:lyroll of 
miother conllJany or t ha t  he  had  h e n  disc1i;:rgrcl or liatl I?ft tllr 
eml~loyn~el i t  of tlie first comllany, is hcld illsufficient to shon- a s  il 

mat ter  of law tlint lie had ceased to be an  employee of the  fiwt 
ccllullauy, nlitl the  evideuce was  properly subluittetl to the jury in 
all acticin on the lrolicy by h i s  beneficiary. Dccsc c. Iiis. CO., 214. 

cl Expii.cttio~i, CuiicCllutioi~ aild Xeitetcul 
I. d l~olicy of gmul) i i~surance  issued by tlie clefencln~~t ~ r o v i d e d  tha t  

ul~t, i i  exl!irutio~l oi '  i ts  te rm i t  might be rel~ewecl f rom year to year, 
and gt1r.e a grace pc~ io t l  of tliirty clays during which i t  should re- 
~ n a i n  ill force mid might be rene\\-ed. Under t he  tcrms of : ~ n  agree- 
nlent \\.it11 the  emliloyer, of ~ h i c l i  tlie insurer had  lrnu\\'Leclge, the 
l)renlium was deducted llro rat:: f rom the  wages of the eml~loyees. 
7'11e t!nll~ltlyer failetl to exercise i ts  tll)tion to renew the l~olicy. s u i t  
\\.;IS t~llteretl oil tlte lioliey Iiy the 11amet1 Iwncficinry of cne of the 
emltltiyc3es wlio died \\.ithi11 tlie tliirty clays grace l~er iod,  and 
c)vitle~~c.e \\.:IS introtlucetl slic~\ving tha t  the employee had not been 
given i~ot ice  thnt the lmlicy liad been cancelecl, and t h a t  liis pro ra tn  
Ilart of the  l ~ r r m i u m  l ~ c l  been deducted from his wages a f t e r  the 
esl)iration date  of the  l~oiicy hut  cluriilg the  th i r ty  (lays grace 
period : Hcltl, tlie ilisurer's coutention tha t  the policy was  not in 
force a t  the dnte  of the eml~loyee's clenth caniiot he maintained. a t  
least  a s  to the e11111loyce lraying his pro r a t a  pa r t  of tlle l~ remium 
(luring the  tliirty days  grace lreriod and relying on tlie te rms of the 
1)olicy. Uccse r .  Iirs. Co.. 214. 

H Cnncellalioi~, Rescission and Iieinstatement of Policies. 
c IZciilatutenfcilt of Policies 

1. JTl~ere,  a f t e r  the forfeiture of a lwlicy of life insurance for  nonlmy- 
n~c l i t  of l)remiums, the i ~ ~ s u r e c l  makes application with the company 
for  reinstutement according to the terms of tlie policy contrnct, and 
wiui ts  his check in the  amount necessary therefor, and  the  insurer 
accepts the check, but req~1irc.s a ~ h y s i c a l  exi~minntion of the  in- 
suretl before rcinstnting the policy, hut notice of such requirement 
is  not given tlie insured altliough twenty-one cl::ys elapse b~etween 
t11c t ime the insured's agent received the  informntion from the  
ci:ml~nliy and the  time the insured \vns seized \\'it11 fa ta l  siclrnrss : 
Iicctl .  the  eritlt~nce is  sufiicieut to be submitted to the jury on tlie 
issue of whether the insurer waived i ts  r ight to reject the  applica- 
tion by fail ing to act  thereon wilhin a reasonable time. Trltst Co. 
?:. Ins .  Co., 282 

I Avoitlance of Policy for  JIisreprescntation o r  Fraud.  
b J l a t t c r s  Rcla t i i~g to I w ~ c r e d  

1. I n  this action by the  insurer to cancel a p o l i c ~  of health and accident 
insurance with disability benefits, there  n n s  uncontruvertccl e~ i i l ence  
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to have been done, and  where t he  insured's wife i s  thus  made the  
beiieficiary tlie proceeds inure  to her  sole benefit f ree  from the  
claims of his creditors. S. C. Code, 6464(a ) .  Fcrtilixer Co. 6. 
Godleu, 243. 

2 .  JTllere under an  agreement t ha t  the  court should find the  facts tlie 
court finds tha t  the deceased had expressed a n  intention to change 
the  beneficiary in a policy of insurance on his life, but had clone no 
affirmative act to  effect such clla~ige. the  court 's  judgment t h a t  110 

c l~ai igr  of Iwneficiary hat1 been effected will be nffirmeil on a l~peal .  
1 bid. 

3. 111 a n  action to cletermiiie coiiflicting claims to  the groceeds of Wnr  
Iiisli I l lsuri~nce in the  hands  of t he  deceased soltlier's administrator 
i t  altlreared thnt tlie soldier jvas a bastard. a ~ l d  tha t  the funds  \\ere 
claimetl by t h e  brothers and  sisters of the soldier's mother, the  
U. 8. Governnlent, and  the  University of Sort11 Carolina, the de- 
ceased soldier's wife being incapable of claiming tlie funds  because 
of mar i ta l  misconduct. Judgment was  entered in  the  l o w r  court  
in favor of t he  soldier's uncles and aunts,  and  the  Government did 
riot t i ~ ~ ~ t e a l .  Upon the University's a p ~ ~ a l  i t  is Rcld: the  uncles and 
n u i ~ t s  of the  deceased soldier a r e  incapable of inheriting f rom him, 
and the funds  escheat t o  the  University, and  tlie r ights of the Gov- 
erlnneilt under Tit le 38, U. S.  C. A. need not be determiued, the 
Government not having appealed, nor can the  Goveriiment's r ights 
be set  u p  by the  uncles and aunts  to defeat  the  University's claim. 
Sha rpe  c. Caruon, 513. 

3. A "facility of payment" clause in a policy of life iilsurnnce wliich 
l)rovides for discharge of the  insurer by payment to the  esecutor or 
adnlinistrator of t h e  iusuretl, any re la t i re  by blood o r  marriage,  
c'r to any other person appearing to the  conlpany to be equitably 
entitled thereto by reason of having incurred expeiise on account 
of illness or death  of the  insured, is  valid. Vi t che l l  z'. Zits. Co., 893. 

P Actions oil Policies. ( Insurer ' s  r ight to bring action in county of i ts  
domesticatioil see Venue A c 3.) 

b Euidcitce uild Btodcil of Proof 

1. I n  this action on a policy of group insurance the judgment a s  of 
nonsuit is  affirmed, the  plaintiff having failed to offer satisfactory 
proof t h a t  the premiums were paid i n  accordance wit11 the  terms 
of the  policy, t ha t  the  policy was  ever delivered, tha t  insured had 
coiill)letecl three ~noilt l is  service required by t h e  policy, or t h a t  the 
death  of insured occurred while the policy was in force. Carsoil u. 
Hefiricttcr Xil l s ,  667. 

2. In a n  action against  a n  insurance company t o  recover on a policy 
of fire insuraiice, contested by the insurer on the grouud tha t  the  
plaintiff mortgagee had kno~vledge of the  placing of a secoi~cl mort-  
gage 011 the  ~ rc ipe r ty  and i t s  advertisement fo r  sale under the power 
of sale contailled therein,  a n d  tha t  plaintiff mortgagee failed to give 
defendant notice of these f ac t s :  Held,  t he  burden of proof on the 
issues involving plaintiff mortgagee's knowledge is  on the def'endnnt 
insurance company. Trus t  C o .  c. IHS. Co., 764. 



894 INDEX. 

ISSl,TIIAS('I.: P-Cu~~tirrrccrl. 

g Jrtrl{jiiloct rrnd Rr'corcr!~ 
1. I J I  this action to recover (111 n 11olic.y of fir(. ~IISII I ,RII ( .C on :I I m ~ t .  ron- 

testetl by the  insurer 011 the  grour~tl  tha t  gasoline was  k q ~ t  on tlir 
11o:lt in violation of the  t e rms  of the  policy, t he  vc,nlict of the  jury  
tha t  :III ans i l inry  gasoline engine was 1lccess:Iry to the proper usc 
of the  Iwnt i s  litsld suficirnt to snltlmrt a judgment in insured's 
f a w r .  the Sulircme (~'onrt  having drc.idctl on n fo .mer :lppenl tha t  
;I s n ~ a l l  (lu:intity of gasolillc k q ) t  on the boat \vould not avoid 
tlle 110lic.y if s w l i  :.;lsolint3 \\.:IS iicywsnry t o  the prolber o~)cr:~tiori  
I I ~  tho 110:lt. : ~ n d  the  i i ~ s u r t ~ r  l i i~ew of snv11 ~ ~ e r ( ~ . ? s i l y .  Baron ?;. [?l.s. 

('0.. 57. 

R Accident a l ~ t l  He:~ltll Insurimce. 

(1 C'o~~str~rcc~tior~ o f  1'olic.g tr.9 to  .4ccidelrftrl Z i l j u r ~  01. Lwnth and  R i s k s  
C'o c c . t ~ d  

1. T Y h r ~ e  the  insured, roluntari ly engaging ill a hnsketlknll game, i s  h i t  
ill the chest \ v l ~ e ~ l  he and  one of his opponents collide, ant1 the  
I)lo\v w u s c s  t raumat ic  ~nieumoilia resulting in the  death  of the  in- 
sured in :I few tl;~ys, the death  is  c a n s d  113. nccit1enf:ll nieans within 
the  terms of n l ife i n su rmce  lmlicy lmr id i l i g  for  double indenniity 
if tllr i~ l su red  slloultl (lie of I~odily illjury inflicted solely t l lrougl~ 
esternal,  riolent. and nvcidentsl rne:rns or f rom b o t l i l ~  poisonilig or 
infection occurring simultni~eously with a11t1 ill conwqnt3ncr of suc.11 
bodily injury,  fo r  although collisions \\-it11 opponeilts could have beell 
f o r t w r n  i~lld the game was  voluntarily engaged ill. no sue11 in jury  
a s  snffcw?tl by the  insured n n s  probable or foreseeable, and,  since 
the  death  n n s  through accidental means,  t he  distinction noted by 
some jurisdictions between accitlental death  arid death by accidental 
nicnns is  in:~~rplicnble. Harr is  7.. 111s. Co., 385. 

2.  -1 private om. allcl one-half ton motor driven truck is  a "private 
nlotor driven car" within t he  1uea11ing of t h a t  terln xs used in a 
lrolicy of nwidcnt irisur:mce. Conyard 2;. 1 ~ s .  Co., C,OG. 

:;. A po1ic.y proritling for  liability if the  insured i s  injured "by collision 
o r  accident to . . . any motor clrivcll truck" ill which insured W:IS 

riding, illid re~lliirilig t ha t  tlierc should be some external o r  visible 
in jury  to the veliicle, will not rvarraiit a recorery \\:here plaintiff's 
evidence tends only to show that  his hand was  CI-usl~ed between 
the  sitlt. of :I t ruck : ~ n d  n frigidaire loaded therein \\-lien the  
frigidnirc slit1 across the  truck Lrod!: \\-hen the  t r ~ ~ c k  was  driven 
ra~>i t l ly  :lrou!itl n curve. Kell!j ?'. Irrs. C'o., 594. 

4. The assured was  found tle;~d on th r  s t ree ts  of a city. The plaintiff 
I~rouglit  suit  on ;I l~olicy of accident insurallce in rvliich she  Jvns 
iiametl beneficiary, and  whir11 provided fo r  the  paymerit of a cer- 
tain s ~ n l  if tlie nssnretl was  liillrd by being struck by a gasoline 
~rolwl le t l  vehicle: II(,ld. t he  e r i d w c e  t h a t  the assured met  llis 
t lwtll  Iry beiyg struck by :I vrliicle prolxlled by gas8rline was  snffi- 
cic%t to b r  submitted t o  tlie jury and  ul)hold their  verdict  in 
11lnintiEs favor. Colboch 1.. Ir18. Co., 716. 

c C'o?~sft.rtctio~r of Policy as to Tota l ,  I- 'ermn~~cwt Disabil i tu 

1. TTliether a n  insured has  suffered disability within the meaning of a 
disability r lnuse in a life insurnnc2e policy i s  ordilia rily a question 
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for the jury, but \rhere facts a r e  admitted which establish tha t  the  
iusuretl hn(l  not suffclretl tlis;tl~ility :IS definetl 1)y t h t ~  lmlicy the  
ques t io i~  i s  fo r  the  court. Il'lrigpc7)i ti. I M .  Po., 331. 

2. I n  o ~ ~ d e r  for ail insurer t o  he liable 011 a clause in  a life insurance 
lmlicy l)rovi(lii~g for  the  1)nymelit of a ~ e r t : ~ i l i  sum monthly ill case 
the  insured slioultl lwcome "\vliolly and continuously disnhlctl 
. . . autl ~vholly prerent rd  t l~ercby f rom pursuing nny o c c u ~ ~ a t i o n  
\vl~ntsc,ever for rcmu~iernt ion  or ~ ~ r o f i t "  the  insuretl must suffer :I 

tlisability l twrenting h im not ouly f rom l ~ u r s u i ~ l g  his usual elliplo;\- 
n l e l~ t  hut any other r rgular  employment, ail4 where in nn nction 
on tlic tlirability clnuse t l ~ r  p l a i ~ ~ t i f f  ntlmits t ha t  t he  ilisured rv- 
c.c~ivctl $40.00 n ~nont l i  as court  crier during the term of the nllegell 
tlirahility, tlit. t lc fn l t l :~~i t ' s  iilotion as of nonsuit is  prol~c~rly nllo\wtl. 
I b i d .  

1. Tht. vlrrk of the Sulrerior Court h a s  jurisdic~tioli t o  sign n conwlit 
juclgmtwt in nu action ercu  \\ hile t he  action ii: pentlinq before a 
referee. ('. S., 393. I17cnrcr r.  Hrrn?j)tou, 42 

F 0 1 1  Tr ia l  of Issues. 
b Form alrd Kcq~tisitcu 

1. ITlic~rc. n jutlgme~lt  is ambiguous resort may be had to  the l)lt~i~tliilgs 
nntl r tyord to :~sc.ertain i ts  mcnning. I ~ u t  when i t  remnilis alnbiguous 
:11itl not su l~ l~or t r t l  by the  recortl when thus  co~lsideretl a new t r ia l  
\rill be : ~ \ ~ a r d e d .  Trtc?ic.r v. Bntik, 120. 

(: Entry .  Recording and L)ocketinfi. 

I i  Attatak a11t1 S t , t t i~~ , c  Ari11~~. ( ( ; r an t i i~g  of i~ t> \ r  tr ial  r t ~  XP\V Tria l , )  

c For. E'r~iicd o r  Co~rspir~~c!/  
1. TTliile the courts will not 11twnit t he  s:lme :lttorney to rcl~rcstwt 1111th 

11:lrtirs to an  action, even c ~ ~ l o r n l ~ l y ,  in this action to  r r t  nsidc n 
jutlgmrnt on the g r ~ l u l ~ t l  of conslbiracy of t he  l ~ a r t i t v  in 11roc.urini' 
t he  juclgmcnt in order to tlt,feat the plniutiff's revorcry ill :\n ilvtioi~ 
pentl i l~g nx$tinst t he  ( l r f e ~ ~ ~ l a ~ ~ t  a t  the  t ime of the r e~~ t l i t i on  of the  
jutl j i ine~~t sought ti1 11tl set aside. the  jury found u p o ~ ~  conflicting 
e~riclcllce thxt the  :rttc~rile'y in the  nction attacketl did not neat for 
11oth parties and did not enter into a conspiracy to prcvurt' :L 
frauclulent judgmrnt,  :~ii( l  the vt~r(lict of the jury d ~ ~ t t m ~ i l l ~ %  Ill(? 
r ights of the parties. Gillium z', Sn~tndet.s, 20G. 
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f Procedure 

1. An indcl)ende~it  :rction to set  asitle a jntlpment ma:; not be trratctl  :IS 

:I mcltion ill the o r i g i ~ ~ n l  cause where all part ies tu  tlic 11rior :wtion 
;Ire not l~;rrtic's to t h r  i~ct ion  to  set nsidt, the. jlltlfment. 110ri.s 1%. 
~i~i ! /n l~l t t .  &SO. 

2 .  Iicmerly to  stlt aside tlecd fo r  fnilure to servc snllimillls ill tax  fore- 
clo-nrcx snit  is  1)g motion in t he  c;lnse. Utrc'is I.. I ? r i y ~ ~ l o ~ ~ .  ( ; S O :  
(itr1t.t. r. .L~tbrct.~t-. lsht,~.iTlc C'o.. GSS. 

I. Ol)t>r:~tio~l of . J ~ l ( l g i ~ ~ t ~ n t s  a s  13:tr to Sn11s~~11c~nt  A(Tio11. (Esto])p(~I l;y 
record SLT l:stol)l~c,l B.) 

a J t t d y m c ~ ~ l s  of So~cs!tit 
1. h jndgnlel~t :IS of 11on.suit \\.ill not bar :r sulrst~qurlit ;rction on the 

?;;~inc> c.;cuse of action w l ~ c r c  the evitl(~llc.c ill tllc stLc*crlltl action is ~ i o t  
itlth11tic;1l \\.it11 the c~riclence ill the firat :iction. I\'rr.tri~!clj v.  Tea Co., 
713. 

b Xtrtfot.s ('otrclterlt d 01. Et)t b ~ ~ i w t l  itc I'letrtli~~ys 

1. \Vlic~t~t~ ill ; ~ n  :lctiol~ ag i~ ins t  the  recciver of a bank the  nlain qucstion 
(Ivcifltyd is  t ha t  the l)l;ii~~titY i t ~ ~ l i v i ~ l ~ ~ : ~ l l y  o\vnal a cltxk)osit in the  
11: rk .  :lnil :m ortler is  tsntercd to t h ~ t  cft'c'et and tlirec3ting t h t ~  re- 
ct~iver to ;11)111y the  tltil~osit to  ct~rt:lin Ilotes of the tlel)ositor, ulwn 
tlit, rt'c.eivt,r's refusnl to ;11)1~1y tllc dcl)osit :IS tlircctt~tl, the order 
in the i~ct ion  will not ba r  the del~ositor f rom Ilrii1::illg :r s u l ) s c c ~ ~ ~ t ~ ~ ~ t  
i~ct ion  to cl)ml~ol t h e  a l~l ) l ic ;~t io~r  of the tltkl)osit to the  ~~c~ t tx s  ;IS 

tlirectcd 111 rc RcritT;, 472. 

1'. h consc,nt jntlgn~cwt entcrrd I)?. the  ll:crtitts in :r sn i t  to rtwtrnili the 
forec~losnrv of ;I nlortg;\ge, \vl~ic.l~ jnt1,clurnt s t i ~ ) n l i ~ f c s  the  amount 
rllr dc>fc~~dan t  s11o11ld rec.over on the mortg:tKe ~lcltc i~nt l  p i v ~ s  ~ I I C  
1)Iaintift' :r cwtniu  It~11gt11 of tinlr f i ~ r  i ts  p a y ~ ~ i e ~ ~ t ,  i:. ir  \ v :~ i r r r  1)y tht. 
In~?rte:lgor of his r ight to set 1111 the  ~ r l e ; ~  of usnr::. :rnd his snl).w- 
qutXnt ;~c'tic'i~ for usury i s  ~ ~ r o l w r l y  ~~olisnitecl .  I),'.rotl 1'. OsOot~tcc', 
4s). 

h l  C ' u n c l n s i v t s  of Acljl~tlication. 
11 .lIccttc'i's C'o~ic'l~tdcd 

1. \Vlicrcl ill >I 1)rocw.tlin:: for  the  conden~l~at io l i  of lu l~t l  hy the  S t a t e  for  
the  l ~ n q ~ o s r  of trallsf(arril~g same to the E'etlrral (:orc~rnment for  
; I l l  i1lli111~1 \vatc~rway, cl1:11)tc>r 266, 1'11111ic I.tl~vs of W 5 ,  c1in~)ter 44, 
1'nl1lic3 1.an.s c~f 1!)2i, c11:lpters 4 ant1 7. Public I . : ~ n s  ot 191'9, t l ~ e  
Statt '  tlnlicxs tllc~ titic. of tlic t l~~frnt l : r~ i t s  to the 1ir11ds in ~ L I ( ~ ~ c ) I I ,  
:\lit1 jndr.nwllt is  c.11tt~rtv1 11y t l ~ c  cc~urt  11l)on i t s  fi~ltlings of fac t  tha t  
tlc~felirl;ll~tr w r r r  thr. c ~ ~ \ ~ n e l ' s  ill fcv of the lmt l s  n l~t l  w r r r  eiititlrtl to 
just corn~wnsnt io~i  :lnd t1amng:'es ~ w u l t i l l p  f rom s u c l ~  talcillp, ant1 i t  
i s  o ~ ~ t l o r t d  t l l ;~ t  the callst: be rvt;riiic~tl fo r  tr ial  11yo11 the issuc of 
tllc nn10n11t of con~liens:ation ant1 tl:llnanc~s, :nld no a p l ~ r a l  is  taken 
f rom the jutlznient :rlltl the  jntlgiucnt i s   rot r c ~ c w r i l  o r  ~notlific~tl 
a ( w s ~ I i ~ i , c  to  I:IIV, i t  is c t ~ n e l ~ ~ s i v e  in ~ l l  rcspccts I I ~ ~ J I I  the, 11artic~s 
ulbon the  issue of title. ('. S.. GO1.  .ll!/i~t-s c. C'crcc.sct~.ff!~ Po., ?GO. 

S Avtiol~s on Judnments.  

b I.'o~.ciyll J~ r tTgn tc~~ l s  

1. h d i s t r t w  ju(lgm(5nt of : ~ ~ ~ o t l l e r  s ta te  in :I ]rroec,edin:: it! 1 ~ ~ 2  in the 
11;lttuc. t ~ f  ; I I ~  : ~ t t :~c l~mc 'n t ,  o l ~ t ; ~ i ~ ~ c t l  \vit l~out ~ ) I ~ I X O I I ; I ~  qc.rvic.c, is cou- 
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elusive ouly to  the amount  of the  value of the  property seized nnil 
sold, ant1 all action oil the juclgme~it Inay not be mnillt;~iued in this 
S t a t e  to rt'col-t>r the  balance due oil t he  juilgment a f t e r  detluctirlg 
t1111 :~riionlit I~rought  11y sale of the 1)rolIerty. S'tcrith 1 . .  Gordo i ! .  
(3%. 

JUUICIAI. SOTI('1.: see I ~ ~ ~ i t l e ~ i c e  A. 

J1;ItY. ( Erilwry of. sce IZril~ery.) 

A ( 'urnl~(>tcwy uf J n r o ~ s ,  C '~I : I I IC~II~ES :i11(1 Objections. 

d I 'nt~titrTit!~ ctcrd N i m  
1. 111 all nc t io~i  i n \ - o l r i ~ ~ g  ~icyligence in causing a n  automobile collisio~l, 

co1111,wl for  l) l i~i~it iff  is  t l~~t i t l t , ( l  to ask the jurors \r l~etl ler  they a r e  
co1111ectet1 with :nly liability i n s u r a ~ ~ c e  companies \\'lien such clues- 
ticus arc  nukctl iri gootl f i~ i t l i  ant1 solely for  tlie puyjose of ascer- 
tailling \ ~ l i r t h c r  the jurors tire affected by l~iir t ial i ty or bias, a ~ i d  
\ r l ~ e t l ~ c ~ r  -.ootl f : ~ i t h  is exercised must or(l i~~:lri ly be left to  the 
sc,ui~tl discretic111 of tlie tr ial  court, :111(1 in  this case defendant's 
c~bjectiolis to t l ~ c  cluestio~is a r e  not sus t a i~~c t l ,  there I~cing ~ io th ing  
ill thc, rcvc~rtl to s11tr\~ 11atl f:iitli. .lo711rsoir r .  I ' t~ rc~rs f (~ t .  Co..  490. 

C Riqlit to Tr ia l  I1'y Ju ry .  
n I't,czsorcc ti011 n r ~ d  Il'rrirc't, o f  R i g h t  

1. TY11rrc the 11artirs (lo not cleinand n t r ia l  by jury L I ~ I ~ I I   notion to set 
aside :r t a s  f~ l r ec lo~ure .  and the  court finds the facts,  the  liarties 
:lye dc~t~metl to 1i;rl-e \rai\'etl :I jury trial. . l l nd i so~r  Cororf,~l c .  CosC,  
5s. 

9. \ Y l i t ~ 1 ~ ~  tliv j u t l g ~ ~ l t ~ ~ i t  of the  court stntc's t ha t  the p :~ r t i r s  stipulated 
tli:\t tlic court slit~nld fintl the  fi~ct.: 1111rjn esceli t iol~s to the referee's 
rclwrt. o l~j txc t io~~r  tha t  tlie issuca \\'ere not submitted to tlie jury 
iirc uute~i:ll)lc. h'nritIrficlc7 Jlill.8 %. A'fc~corS.  :IS?. 

JUSTI( 'ES 01' THF: PI.:A('I.:. (Justices' jurisdiction of summary ejectment 
see ICjcct~ncnt 13 ;I .)  

E Hel-it,\\. of I ' r oc t~d i~ igs .  ( , Jur isd i (~t io~l  of Superior Court  Ullon Al)pcal see 
<'(lurts A c,. 1 

u dli11c~rl.s j'i,o,n . l l ~ r , f / i a t t . u f ~ ' ~  C o u r t  

1. I t  is  rt>cluirrd by s ta tu te  tha t  a11lrt.als f rom a juclgme~lt of tlie justice 
of rl1t3 11c~;ic.e I I P  tal tnl  to tht, ilt'xt succeed i i~~ :  tc,rm of the  Superior 
( ' ~ lu r t .  \\.it11 the riglit of ; l l ~ l ~ c l l n ~ ~ t  t o  :~s l i  for n i.ccordnt'i ill proper 
cases. ant1 \ r l ~ e r e  a11 :~p lwi l  is ]lot talien :IS lrescribetl. tlie appellee 
i i ~ i ~ y  i ~ s k  t l ~ i ~ t  t 1 1 ~  alq1e:11 be tloclirtetl and t l i ~ ~ ~ i i s s e d  a ~ i t l  the  judg- 
n ~ v ~ i t  :~ltirnwcl. ('. S., 660. S'. r. P1~' t tc ic~g.  40. 

2. Order cil lo\vi~~g d r f t ~ l ~ t l t l ~ ~ t s  to  tlocliet nlrl~eal from justice's judgment 
a f t e r  e x l ~ i r : ~ t i o l ~  of t imr ,  although i ~ o  n ~ o t i c ~ n  for  c w o t d n r ~ i  was 





\vould be entitled to l~ossession of the  premises upon sixty (lays 
~ ~ o t i c e  so long :IS the  lessee performed all the contlitions irnl?osetl 
n l ~ o n  him. the  l eaw having no l?rovision whereby tlie te rm might 
I)e hliorte~~ecl a t  the  ol)tion of tlie lessor. Jlaclliiro'!~ Co. G. Post,  
744. 

y Hiylrts of 1'oi~tit.s 7-l)riir !I 'o.minc~tiot~ of Leflsc Beforc E',rpiiYItioir, of 
T c ' ~ I ) L  

1. TYlirri, the  lcase of a tobacco warellouse for  a term of yexrs is ese- 
cutctl in ;\lay and  l)rovitlrs for  tlie 11aynie11t of the  yearly rental  
ill four  equal i l~s t : i l ln lent~  011 15 Sel~tember ,  1 October. I.? October, 
i111t1 1 Sove~nl,chr. and l~royicles t ha t  if tlie l~remises  a r e  destroyed 
I)!. tire :I j m t  l1ro1)ortion of t he  rent should be paid and the  Irase 
tc~1.111illattv1, l)rovitlrtl tllat if the  tire c:ccurs a f t e r  tlie close of t h r  
scason tli(>li tlie lessor shall  not be called upon to refund any p u t  
of tiir rents l l ;~id,  ill 1111 ilcti011 betweell tlle lx~r t i t , s  tu determine 
their  r ights U V I I I ~  dwtruct ion  of the liremises by fire on 50 Uecelll- 
Ilcr: II( , ld,  the co l~ t r :~c t  (lid not cc~riteml)l:~te ;I reutal 113 the month,  
it11(1 tli~s lesser is  not entitled to recover any ynr t  of t he  rent paid, 
silicc, the  l~ ruv i s io l~  for  the  atljustment of tlie rent  ul)crll destruction 
of the l~rolrerty I)?. fire (lit1 not require the  lessor to refund any par t  
of t he  relit yxicl tlnrilig the  tobtlcco season. Gmirt r.  Bordctl, 515. 

1,hIiCEST-Iit~cc~ivi~ig stolen goods see lieceiving Stolen Goods. 

1. \Vlirre ill a11 action for libel tlle plaintiff not  only prclves losses of a 
fiil;nici;~l ~ii l ture.  but itlso proyes iujur). to her  reputiltioli and s tand-  
ing ill tlie c o ~ n m u i ~ i t y  tellding to  in jure  lies in her  calling or 11ro- 
fc,s~ion. tlefend:~nt'r c o n t t w t i ~ ~ n  tha t  t he  action sl~oulrl b'e dismissed 
for  firilure to I,rore tlamnges cannot be sustnined. Stct'c~rsotl c. 
.Yoi.tlt itiytotr, G90. 
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~ ~ I l 1 I T ~ ~ ' l ~ I O S  OF A ( T 1 0 X S .  (&'or \ v r ~ ~ i g f u l  (1ei1tI1 s (v  l k ~ t l i  13 :I, for for(%- 
closnre of t:rs c,ckrtific.atr see 'I ':is:ltio~~ I1 I )  1. 5 . 1  

A Sti~tutc>s c~f I,imit:ltio~is ill (;enilr;il. 
tr ('o~istt'rrc.tioi~ o i ~ d  Opc,t'trtio~r iii f;c,irc'rol 

1 .  ('. S., 442. s u l w v t i ~ ~ l l  2 1~1:,s all ncTic111 to rwovtlr  tlw 11c>11:1lty for usnry 
:~ftc,r t 1 1 ~  f3x1]ir;ltioi~ of t\vo ye3ars, :111(1 \vIier(, n1111c~ ~ I I : I I I  two ycx:irs 
11:ls r l :~ l~sc~ t l  f rom t h i ~  l~aymel i t  of nllc,grtl usnry u ~ ~ t i l  the, i ~ l s t i t u t i t ~ ~ l  
of a111 iictioll 011 t l ~ v  11t4lt i i l l ~ g ~ ~ l  to Ii:l\-c~ I I ~ Y ' I I  t : ~ i : ~ t e ~ l  \vitll 11s11ry, 
t hc~  t Ic~fe~~t l :~nt ' s  c~ou~ltt~rc.l ; l in~ f'or tn.ic.c tlitt :111111111it of u w r y  (.l~iil.ge~l 
is  I~nrrc~tl .  Il'i.~cst ('o. 1.. K~'clrr.i~~t,, 12.5. 

2. Tlic i ~ ~ i ~ e l ~ t l n w ~ ~ t  to (-'. S., 442 I)$ chiilrtc~r 231, Pulllie J,:I\I-:: of 1!):(1. 
1)arrin:. t11(~ forfc3iturv of :11l ilitewst for usury nftcr the, 1:rlwc. of 
t11.o yc3al.s, is  ]~~'oslwc.tivt~ ill c'Eec.t. CI I I I I  t l o c ~  I I O ~  :11111ly to :I forfc~iturcl 
of intcwxst fo r  11si1ry \\-11(,1i suc11 forfeiturp ~ ~ ~ ~ ( ~ u r r t ~ l  prior to tht, 
( ~ : I ( ~ ~ I ~ I ( ' I I ~  of t11~ : ~ ~ i ~ ? n d l l l t ~ l ~ t .  If  the  s t : ~ t u t r  tlitl : I W ~ Y +  f t~ r f r i t u re~s  
i ~ i c ~ n ~ ~ r r t l  111'ior to i ts  tm:rct~iitwt tilt, d ~ ' f t ~ d : ~ ~ i t  \ v ~ u I d  Il:tve~ ii re:isiiil- 
: i l~ l r  t ime in \vllic411 to m; r~ l tn i~ l  sncsll forft~itnres.  I ljirl. 

3.  V l e r e  tli? 1):ir of the  st:ltuttx of limitntions 1i;is I I ~ Y ~ I ~  eoml) l~~tr t l  the 
I.r,xisIiltilrc may not I Y ~ P X ~  theh Ilnr 11y s t : ~ t l ~ t c ~ .  sinccb suc.11 i ~ ( ' t i o ~ l  
\vollltl iiffect :I r i~st(xtl  riglit. l\.illi('x ( T t ~ r o ~ f , i j  I.. 1~ 'c~i~c~~st t~t~ .  lG3. 

4. l l l l t~  gencml rule tli:lt tlir s o w r i ~ i e ~ l  i s  not 1)ilncvl I y the  s ta tu te  of 
limit:ititrlls ilotl.s I I O ~  :11)1)1y w11c'rc' the  stiltutt. l ~ r o v i t l i ~ ~ g  thc  ~ e n l e d y  
also presi.rilws n limitirtio~i. /bid. 

d . lc t io~is  Ijtri~t.c'tl ill 7'1'1i T7c'trrs 

1. T h e  a s s e s s : ~ ~ t ~ l ~ t  :ig:iil~st i ~ h t t i ~ ~ g  1:1111ls for  strcvt ~ ~ i p r o ~ o n ~ e ~ ~ t s  is  
111;rtlr a lit.11 OIL tlicl l:il~tl s u l ) t ~ i o r  to :111 otl~c'r lic~ns :111tl ('11~11111- 
I ~ r : ~ l i ~ e s ,  c.lial)tc'r 56,  Pu l~ l i c  J.:i\~s, 191.5. :lull the. tril-yttirr s t :~ tu t c  of 
l i n ~ i t : ~ t i o ~ ~  is i i lq~li(*:~I~le tliert>to ti1111 I I O ~  the, t l ~ r t ~ - y v ; i r  s t ; i t~~tc , ,  IIif/11 
I'oiirt r.  ('liii(~r0, 14:). 

c Clrt ims .4(/triuxt J l  ri~lic~ipnlitic~s 

1. I 7 ~ ~ ~ 1 v r  tht, ~ ) I Y ) Y ~ S ~ O I I S  of l l i ch i e ' .~  S. (~'. ('1;de of 1!):<1, 442. :III : i ( * t i u ~ ~  
ilq:~illst i i  (.it?. to r c ~ ' o ~ . t ~ r  the v:ll11e of a selver s?.stt%rn inst;~ll t~tl  11y 
f l ~ e  11liii1ltiE alitl t:lkt>n over by the cit?. U ~ O I I  c ' s t e ~ ~ > i o ~ l  of i t s  l imits 
i s  l):~rrcvl :rftt3r the I:il)s~, of two years f rom the accraill of t 1 1 ~  cxusc. 
of :icstitrn. :11rt1 the. I ~ a r  is  not nffc~ctid 11y the I I : I ~ I I  ( , I I ~  I)y tI11, (.iry 
for  wrtnil i  1)il)e t a 1 ~ 1 1  rill nntl s:i1v~ixe~.l I]$ tllr city \ v l i t ~  110 rl:lim 
therefor 11;ltl I J ~ T I I  file11 11y l ) l i ~ i ~ ~ t i E  ;is thc~ st i~tutc,  r ~ ~ l i ~ i r t ~ s .  .11001.t~ 1.. 

Chc11'1ottc.. 37. 

B (-'oml~ut;~tion of Period of' 1.imitntioli. 

h S o t  k c .  Fi~trrctl cr11c7 l y ~ ~ r r l r c c ~  of CI I I IS~ '  of . l~ t io i r .  ( ( ' o I I ~ ~ : I v ~ I I : I ~  li111it:l- 
ti(111 ill s1m3ry l11111cl is  111iiiR(~c~iv1 by st : i tut(~ s c ~  I ' r i~~( , i l~n l  ;i11(1 S l ~ r c t y  
13 il 1. J 

1. A ca:lnsck of i ~ c t i o ~ ~  for  t11(' rcfor~ii:itic:n of a tlecvl for 11nt11;il ~ll ist :~lic 
clors I I I I ~  iicwntx n ~ ~ t i l  tllc, ~~iisf: i l ;e is t l i v o v ~ > ~ w l  or sl~onltl  ha\-cx I W ( > I I  
tlist~ovt~rcvl ill t l ~ c  csc3rciw of o~di l i i l ry  (.:IYC. (I. Q.. 441 ( $ 1  ) . C ' l i c ~ s h i ~ ~ ~  
1'.  Jfrc.Xsc,ii. 7 3 .  

y 111stit1rti011, of -1efioi1 
1. P:ircll civitlo~~c.e is not c .oml~c tn~ t  to .sl~o\v the  itlclltity c~f 21 .'llr\v 

: I ( T ~ I I I I ~ '  ( Y ) I I I I I I ~ ~ I I C ~ Y ~  t~f t t ' r  ~ i e ~ i ~ s u i t  ;III(I tlicl orici11;11 :~(~1io11, :i11(1 \vhi>re 
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1,IAIITATIOS OF d ( ' T I 0 S S  H g-Co~~fir~ttctl. 
110 complaint is  filed in the  original artion, and the  s ta tu te  of 
l imitations is  properly 1)lrntleci in tlie "new actiou" the "new nc- 
tion" will Oe lir~ltl hnrlvvl nhe11 i t  i s  lint coinmencerl witliin the t ime 
nllo\vctl. L)rinkzc'rctci. 1' .  T f l .  Co., 224. 

(: 1Itrttel.s Ji:lri4np Plea or Constitutin:: Waiver Thereof. 
a lJ/l~/?~1c.llf 

1. Tht. ~ : r o ~ i s i o n s  of ('. 8.. 416, t ha t  no  :~ck~~o\vle t lgnie~l t  or proniise for  
tlit, 11:1yint~ilt of $1 I I I I ~ P  will l~revc~nt  tht. rumiillg of the  sttltute of 
liiiiitntio~ls 1 1 1 1 l ~ w  the nc r~eme i i t  I W  in writ ing ant1 signed 11)' the  
11;rrtg to I I ~  ch;~i~gtvl, c ~ s l ~ r w s l y  est.rn11ts f rom i t s  ol~eratitrli thc. effect 
of the lmymt3nt c~f l ~ r i ~ l c i l ~ n l  or i n t rws t  on the  note, nnti where t he  
r t ~ ~ ~ r t l  shows tlitit tlir interest  on :I mortgage 11otr h:ls 11ew paid 
to ~vi t l i i r~  tell y ~ ; ~ r s  of the i i~.-t i tutioi~ of a11 :rctio11 to rrstr : l i~i  the 
f ~ ~ w c l t r s m e  of the. mortgagra, the  lllra of tht> ten-year statutt. of 
limit;ltic~iis i s  hntl, and the  m ~ ~ r t g a c r e  i s  entitled to forrclosurr. 
iiotliing else i~pgearing.  ('. S.. 4 3 7 ( 3 ) .  G r o c o ' , ~  C'o. 1.. Hn]/lrP. 109. 

1) Sf lr I'1~c;lll isc 
1. Tllr thrt.tx-year s ta tu tc~ c~f l imitntio~ls 1)nrs n s i in l~l r  ac.tic~n for tleht. 

:t1111 I Y ~ ~ P I Y  :I let ter  relied 011 a s  ar r rs t ing  tlie runliing of tlie s ta tu te  
is writ ten niorr tliall three years before tlir collliiieilct~iiit~Iit of the 
i~ct ic~n it is i~ i t~ffec t i r r .  ('. S.. 416. Sn~if l t  2'. G O I Y ~ ~ I ~ ,  605. 

2 .  I n  trrtlrr for n let ter  signet1 by the tlel~tor to remove the bi1r of the 
stiltute of limitntions i t  must cwiitai~i a n  rspress,  uncnnclitioi~al 
1)romisca to l)ny or :I tlrfinite, unqunlifictl ackno\vledgment of the debt 
:IS n s u l s i s t i ~ ~ g  ol)lig:ltion, ant1 a let ter  acknonletlginp the tlellt a t  
t l i t~ time clt~f'r~ltl;~nt left 11Iaintiff's city I ~ u t  clwiriiinrr t ha t  i t  hat1 I)rcw 
ci~iicrletl 11:. the c~ re t l i t o i~ '~  i l e t i~~ i l  ill s ~ l l i n g  the  debtor's goods of $1 

v i~ lnc  grrntly in osc.css of the  tlrlut, is  not such a n  nckno~~ le t lg~ne l l t  
of a sulwisting ob1ig:rtitnl a s  will rel~tbnl tlie statutory bar.  Iliicl. 

1.: P1r;rtling. 1:~itlriic.e ant1 Trial .  
(. E2'itlcirc.c~ trrtd I<u~'tlrrr of 1'1~00f 

1. \Vliert, the :~l~l~lie:il)le st:ltutv of limitntion is  l ~ r o l ~ e r l y  l~lrntlrtl tlir 
1)nrtlen is  on p l ;~ i~~ t i ! f '  to ,sllon. tli:~t the a c t i c ~ ~ l  is  not barred thcrehy. 
11-il1ic.x C'n~iitt!l c. Forcxtt,~.. 163; D~~i r ik t c ' r c f~~~  c. Tcl. C'o.. 224. 

2. 111 a n  action on n note under seal a mere allegation tha t  defentlnlit 
was  :l surety oil her  l i u s l ~ n ~ ~ d ' s  note, \r i thout su l~por t ing  e~itlellcta, 
will not su1)llort her 111r':1 of three-year stxtute of lilnitntions. Hood, 
Comr.. 2'. Bo~r . l l .  364. 

LOTTERIISS sec Gambling. 

JIA(;ISTI~hTl~;S see Justices of the Pence. 

1IAI.ICIOTS ('ASTT<ATIOS see Jlnyliem. 

h Katu re  nntl (:rounds of Remedy. 
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I A S J . 1 1  see Homic8itlr ('. 
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11ASTI3R A S U  %EIiTAST F a-Colrfi~r~ted. 
inp service by virtue clr color of tlie apl)ointment, nnd the in jury  
is  not con~l~eiisnble under tlie Workme~i ' s  C'ompensatio~i Act. Hirc1~- 
ficltl t'. I)c.portmc2~lt of Consr>~'rotioi!. 217. 

5. U11clt.r tlie facts ot' this citsth :I ue\vsbuy engaged iu sellinx pallel,s is  
held not to Ile a n  eml,lo!.ee of tlie nr\vsl)alrer within the me:l~iiiig 
of tliat t twn ;IS 11,wt1 ill the JYorlimrn's ( 'ompeiieatioi~ Act, tlip Iie\vs- 
110y 11( t 1wi11~ (;n the ~ ~ e . , v s l ~ i ~ l ~ e r ' s  11:iyroll and I A I I ~  witliout :ill- 

t l~o r i t y  to solicit su l~scr i l~ t ions  autl I~ t i i ig  f r t ~  to s~:e(. t  his o1v11 
mctl~otle of rft'rcti~i:: iales,  al t l iougl~ so i~ i r  tlegrc'e of sulicrrisiou 
\vai  eserciaed 11y the  ~ ~ c w u l ~ a l ~ e r .  Ci'cs~rcll @. I'rtblishi?~y ('o., 850. 

6 .  AII award  i~~ i~ t lve r t r l i t i y  elitered l1y the Ilitlustrial Commissioi~ a f t e r  
tlir tlexth of the  ciaimant is  irregular,  but not voitl. autl tlle llro- 
ctwlings do 11c:t abate,  the ('oiul~eiistitioii Act lrroviding t l ~ t  l1j1011 
the  tleatli of it11 emliloyee from ally cause other tlian the  injury for  
wl1ic.11 lit, n.;~s elltitlet1 to co iu l~ensa t io~~ .  p n y m e ~ ~ t  of the unlri~i(l 
l~a l :~ l l r c~  sliould be made to his nes t  of kill de l r rnd~~u t  ulr.,n h im ; ~ t  
the t ime of his death.  S.  ('. ('ode. S 0 S l ( s s 1 ,  nrrffs c. .lfo~rt(l!/ric 
u1,ou.. 359. 

7. Evidence tentling to s l~o\v  tha t  t he  deceased was  e11gnt.etl in hauling 
logs to a 11ond for the  d e f e ~ ~ d a u t ,  nucl t ha t  deceased \\-as a t  liberty 
to haul the  logs in his on11 \yay, em1r;oyetl his o ~ n  nssistants n11d 
owlr t l  t he  truck :~nt l  trai ler  used bj. hi111 ill the  work, and W:IS paid 
a certaiu sum 11er thousmcl fer t  for  tlic logs lli~uletl, ant1 tha t  11r 
was  killed when his  t m c k  overturnetl ill the l)erforn~ance of the 
norlr. i x  held to s l i o ~  t11:lt clccensetl wits :111 indeyentlrnt contrac.tor 
; u~ t l  11ot a n  emlrloyer. :li1(1 the claim uf his dependents for  coiu- 
l~elisation should have l1er11 deliietl. Br!~so!r r .  L U I U ? J ~ I .  Po.. 604. 

S. 111 a n  action for  wrongful dent11 brought by the  adn~inis t rn tor  of :I 

ilwensetl emlrloyee  g gain st n th i rd  person tort-fenuov, nnd ~~rosecute t l  
for t l ~ c  benefit of tlie employer and his insurance carr ier  to recover 
the  sum 1r:litl by them a s  comper~sation for the em1)loyee's (lent11 
under tlie C't~nil~ensation Act. S. ('. Code, SOSl ( r  1 ,  such third person 
may set ul) tlie einl)loyrr's negligence in bar of recovery. since the 
einl211yer will not be allowed to 1)rofit by his own wroilg in tausilly 
the tsml~lo>-ee's death,  and nli order str iking out the  allegations ill 
the a i i s ~ e r  setting u11 the t,ml~loyer's i i ~ g i i g ~ l ~ c ~  is r t~rersible error.  
Brocclr c .  I<.  R.. GGS. 

9. The  stvretnry and  t r rasnrer  of a n  automobile w les  co in l~a~ ly  was 
injured wl~ i l e  t rn re l i~ ig  to collect ncrouilts due the conllrally. Weld,  
the  vffirer wiis l~rrfor~liin:,. the ort1ill:~ry :111(1 U R L I ~ ~  duties of a11 em- 
1)ioyee of such n c o m l ~ n ~ l y  a t  the t ime of tlie injury.  and 11(1t dn t iw  
ltertui~iing exclusively to ail esecutive function, nntl such ofticer 
\vas :Hi emlrloyee of t he  eo~ l l l~ i i~ iy  ilt tlie tilnc of tlie injury within 
the  intriit :111d m ~ s i l ~ i i ~ ~ g  of the ( 'onlpe~isati~ln Act. I f l i i~f ( , r  1.. . l i t to  
Co.. 723. 

b I i ~ j ~ t v i c s  C'o?npc'~rwlile 

1. JYIlerr ill i l  11t3ari1ig untler the  JYorlilnen's C'on~lrel~sation Act tllcr? is  
eviclvnce t l ~ n t  it was  the c in~ ioyce ' s  tluty to collect accounts of his 
emp1oyt.r for gootls sol11 L I ~ I O I ~  the ins tn l lme~i t  111:1ii m t l  tl1:lt the  
eiuliloyce enclca~orecl to cc11lt~c.t nu nccouut f rom a debtor and wils 
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strucli 11y anothrr  t~ lso  on.in:: a n  : lcc~~ul l t  to  the e rn l~ l~ ry r r ,  the in jury  
rt3snIting in t l ~ w t l ~ .  is Irc'ltl snfficic,llt to sust;~il l  :I t indi~ig 11y the III- 
tlnstlial ( 'ommissi~:n tha t  the  injury \vns the resn t of n i l  nwitlrnt  
:~ri<ii~:, '  ont of ill111 iii t h t ~  ( Y ) I I I ~ -  of tlitl t ~ ~ ~ l l ~ l o y i ~ ~ t i ~ t .  ill111 \v:~i: I I O ~  

tlir result c~f t l i ~  rrnl)loyt.e'?; o\vn \vilfnl i i i tnlt  t o  in jurc~ or kill 
Ilimst~lf o r  ;~not l l r r .  ll~iilbrr.ry/ I . .  J ' ( t 1 .1~~  S t o ~ ~ ~ s .  T!). 

2. Evit11'11cr a t  a I l rar i~ig  Iwforc tlitl I n~ lns t r in l  ('on11nission tha t  tlic 
:rlq~lic~;rirt for  e o i n ~ r ~ n s i ~ t i c ~ n  \\.;IS eml)loyetl a s  n j n n i r ~ ~ r  a t  n lluhlic 
scl~cral. :~nt l  tha t  it \v:~s 1 ~ 1 ' t  of the  services rrclnirt3tl of him to clt~111 
t l ~ t ~  bui l t l i i l~  i1111l to ~ I L I ~ I . ~ I : I W >  ~ l c~an i i l g  m:lterinI 11(cws:1ry t h c ~ r ~ f o r  
\\.it11 nlonr3y furilisllrtl him by t t~ lc l~c . r< ,  aiid t l ~ t  i ~ : t s  (~11st1111i:iry 
f r ~ r  hi111 to 11uy sue11 rnatrrinl a t  a cclrtniu s tc~re~ \vhilt> on his way to  
~vork .  i~nel tha t  I ; I I  his \v:~y to  w11r1< he> K:IS s t r ~ ~ c k  ail11 ilijnr~lvl by n11 

nn t c rm~~l~ i l r  wllilc. n t t eml , t i~~g  to vross tht. street  i o  tht. stc11.e to l;ny 
v l c ~ : ~ i ~ i ~ ~ g  m : ~ t p r i i ~ l  : ~ c m r t l i ~ i g  to his custom is licltl s ~ ~ f t i ~ ~ i v ~ i t  to sl~o\v 
tha t  tht, injury K:IS from :ln a~.? i~le i t t  ; ~ r i s i ~ l x  o11t of :1n11 in t111, 
t.onrscX of his c~rnl~lo]rnt~nt, nntl t h r  t , v i d ~ ~ ~ ~ ? r  not I (~ii ig co~iflictini'. 
t l ~ r  qurrtic>n is  I I I IO  of fnr t .  : I I I I ~  tlic Intlnstrinl C'c~rninissic~n'~ fi~it l i~lg 
to the votltlxry is c L r r c ~ ~ ~ r c ~ u s .  .lltrsso!/ r.  l<orct.tl of Etl~rr~trtioic. 19::. 

:3. IY11vre in :I ht3:~rinz l ~ t ~ f o r e  the  I i ~ ~ l u s t i ~ i t ~ l  ( ' o inmis s i~~n  tlitlre is pvi- 
tlt~ncv t l l :~t  the  c~laiiu;n~t illjurc,tl Irer I~nck ill :ri l  rccitlt~nt arisi~~:, '  
c~u t  of il~ltl ill tlic ?..11rstl of 1111r ( ~ i n l ~ l t ~ y n ~ e ~ i t ,  tha t  llie illsurer 1r:litl 
t \ r o  n'~ctlcs tlis:~l!ility, n ~ l d  t l~:rt  t l ~ t ~ r r a f t t ~ r  c1nim:nit r t ~ r l u ~ ~ ~ ~ t l  ~ I I  Ilt3r 
~vorli .  I ~ u t  ecrl l i~l~sc~l i ~ f t r r  :I 1)t~i.icltl of ;tlmc:st twrl7-I, i n o i ~ t l ~ s  nftcr 
I i i ~  I I 1 1 1 y  ~ l i s i ~ l l e l ,  l t  I ( Y I I I I ~ E ~ ~ I ~ I I W ~  of 

11:rin in her l):~c~l: tlir111tg11011t t11t~ 11rrii111, t o g ~ ~ t l t r ~ ~  \y.itli i ~ i ~ t l i ~ x l  t)x- 
l ~ ~ t  1rl)iilio11 t ~ v i ~ l ~ ~ i t c t ~  t1111t t11c ~ ~ I : ~ i i n ; ~ i ~ t  \\.:IS s u t Y ~ ~ r i i ~ c  \\.it11 n~)-~bli t is  
ill111 t11:lt it \\:IS t h ~ '  rtwllt of t11c iujnry to 11clr 11:1elc \\-l1ic11 ;~roi:e 
out of :111tl in tht. vonrsc~ of 11vr c~ml~loymt~ilt ,  is Itr'ld s~~f t i c . i c?~~ t  ~ I I  

susti l i~i  tlir i ~ ~ v i ~ r ~ l  of eoll~l~e~lsil t ion l)y tht, 111111tstrii1l f ' o i n ~ n i s ~ i o ~ ~ .  
;~ltl~c~u:, 'h tlierc~ \\.:IS cxiri~flic~tinx c>sl~c>i.t t t ~ s t i m o ~ ~ y  tl :IT the' my~ l i t i l ;  
\V>IS  11ot the r t w ~ l t  of tho i11jnry. ~'Irtr~li 1.. ~ I ~ o o ! ( ~ I I  .llill.s. >2!1. 

tl Hcrtri~~!/s b!/ I II rlrcsf~~ictl f'riu~ missic,~~ 

1. All tht, e~ielt!nce 1vliic.h n i :~krs  fc r the r l i~ i in  of 1111 i~ jnrrtl crnployc~c 
ill 31 htwrinz l~c~fore> tht3 I n ~ l ~ ~ s t r i : ~ l  C'~~mmission \vill 116, ~ v ~ ~ ~ s i ~ l r r t y l  
ill tllr light most f ; ~ ~ o r i I l l I ~ '  to thc, 14:1im;11lt ill111 11.x is  ~ i l t i t l~ t t l  to 
( > v ~ r ) -  rrustri~nl)le i~~ t t ' n~ l ine l l t  therron ill111 t1\.cSry r ( t : ~ s ~ l n : ~ l ~ l e  i ~ ~ f e ' r ~ ~ ~ l c t '  
t l lcrt~from. .lltrs.sc',~/ 1.. I~ortr'cJ of J;drcc.trtio~r. 1!1:3. 

i . l~[~c 'c t l  rt~ctl 12c~.ic11' of A lrccrtl 

1. \Yllertx t l l ~ i c  is sufficient c ~ ) l l ~ l r ? t t ~ ~ ~ t  c>vitlcirc.e to  ~11111 art thc. findin:,' 
of tlit. l~ t t l n s t r i i~ l  ('omrnissicli t l l i~ t  the ;~c~c,itlci~t 1wsnlti11:: i l l  thc, 
tlt3:tt11 of :ln cxn1l)lo).t~c~ ;Irtrstx out of aild ill the c,onrse of t l ~ r  cml)loy- 
1111~nt :IIIII \\.:IS 110t :I 1w111t of th(> r m l d o y ~ ~ ~ > ' s  I I I Y I I  wiIf111 i n t o ~ ~ t  t o  
injurt, 01. kill himsc~lf or :~ i to th~ ' r .  thc, t i l ~ i l i i ~ ~  is c o l ~ e l ~ ~ ~ i ~ ~ ~  1111 t l l t~ 
(~111rts I I ~ I I  11 ~ I ~ ] I I V I I ,  Il.i~rl~r'rt~j/ r .  F ~ t r / ( y  X ~ O I Y ~ S ,  7:). 

'1. AIt111)uch thc  fintlings of f;~c.t of the  111tlnstri;rl ('omrnission 011 van- 
fl ivti i~x e \ - i ~ l v n ~ , t ~  a r r  ti11:11 :riid 110t r ~ ~ \ - i e \ v : ~ l ~ l ~ ~  11y 11tj I Y I I I ~ , ~ ~ ,  tho 
r111c~sti1111 of tlir snfficir~rc] of tlic. t ~ v i t l ~ ~ ~ l c ~ c ~  ~ I I  s n l j p ~ r t  i ts  f i i l t l i l ~ ~ i  
i.: n qutwtic:i1 of I:IIV i111tI is rP~ic3\valrlt~, 111111 \ rhc~r t~  the  t ~ v i ~ l e ~ i ~ c c ~  
lwfortl the> Ind11stri~11 ( ' ~ ~ m r n i s s i ~ m  ill :I h r a ~ ~ i ~ r g  l ~ % f o r e  i t  is I I I I ~  

(.~)nllictini' n i~t l  tllr 1111ly clnrstioll is wllc~tl~er it is s ~ ~ t t i c i e ~ i t  tc~ sul1- 
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11ol.t its f i~~i l i i ix  rrelntive to \ v l ~ e t l ~ e r  the injury arose out of ant1 ill 
the  c o u r s ~  of the injurc'tl emliloyee's eml~loyl~ient,  the cluerti~m is 
onc of law nntl is  wvit?\virl~le by the court ulmn appenl. S. C'. ('ode 
of 1931 ( JIichie).  src.  SO81 ( j i  ( f  i. Jlf tSscy v. Bonvd of Ed~icrctioi~. 
193. 
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the  grc~untl tha t  tllc 11rwrcdi11: nhnted upon tlit. c l ~ a t h  of t he  
c~rnpltryee, and the \ v i d ~ ~ \ v  i t l~praled.  HcTtl. t he  or ' ler  tlisniissilig t111, 
:rl111cal wits erroneous. nntl t he  1ntlur;hi:rl ('ommission shou l~ l  11a~t.  
11r:rrtl the  nlnttcr :IS dirwtetl. slid rlic c a u w  i s  remaiitled to tht' 
Sn l~e r io r  ( 'ourt wit11 t l i rvc t io~~  tha t  the Intlnstri:~l ( 'orumissio~i. uftcr 
~ ~ o t i c e  to tlie pilrties, filrcl who x a s  the nes t  of Itin of the  t l ~ ~ ~ f ~ i ~ s c v l  
c'lirlil~,-c.e :it the timet of his tleiatl~ to the  cmtl tha t  they miry I)c 
~ r ~ : ~ t l t >  l ~ n r t i c s  to the  1~roc.ectliiigs ill the Sulwrior ( ' ou r t  am1 the  :I],- 

11c:1l dctermincvl 011 its rnc~ritr 11y j~ltlgunc~nt I~i~it l i i~;:  11p011 all ~ ~ n r t i c s .  
Bu t t s  1.. Jfoirtccguc Urus.. ::,!!I. 

G Sta i r  I i e i . a l :~ t io~~s  :I.: to R:rilrc~:rtla' I.ial~ility for In ju ry  t o  I~;ml~loyees. 

(1 .1pplicrr71ilit!/ of b ' t(~tc I:c'yrtl/ttici~l.s 
1. Tlrc l)rori-.ions of ('. S.. ::4Cii, t h a t  ill ac.tio~is ~gnirisk a r:rilr11:111 (*om- 

1i:1ny I>$ a n  er11l1111yec~ tlicrtv~f c.c:litributory ~ieyligenct, s11:rll not b, ;~r 
r t ~ ~ ) v e r y  I ~ u t  sllall I I ~  ccinsitlc~rtd ml3- in t l in i i r~ut io~ of 11an1:rgt~ :md 
thirt 110 r i n l ) l o y t ~ ~  sli ;~ll  I1t1 lreltl to l iare bceu guilt:- of c o l ~ t r i l ) ~ ~ t o r j -  
~~egligenc,e wllerc the v i o l t r t i ~ ~ ~ l  of 11 st:rtute cnactrtl filr tlie s a f t~ ty  
elf c rn l j lopw c.olltril~ntcd to tli~s iujnry or tl~cx in.iur3- Jras c.;rn,eetl 
11.v ~teylig(~nc.t). : I I I ( ~  the  l ~ r o v i s i o ~ ~ s  of (:. S., :M4: t rat no employee 
slia11 I I ~  lic~ltl to Ilirrc ; ~ . s ~ u m i ~ t l  r isks resultin:: from the  vi~ll:ltio~r 
of s11c~l1 s:~fety st ; l tutcs 11y thp t w ~ p l ~ y e r  or froui i t s  nt~i.ligeuc'v, 
;r1)111$ to a11 i~c.tiorr II?. irn enll) lo~-ee of a log:.ing or tr:lm rui~il  to 
r r c ~ ~ v e r  tlirrni~gtw fo r  ; r ~ i  injury suSf't'cred l1y h im ill t l ~ r  ~ ~ e r f o r m a n c o  
of his tlnties. ('. S.. ::47O. Utrtc'?i~cri! 1. .  U~'ook.s. 176. 

2. 111 rcv ,~~g~r i t ion  of tlrc~ in~mint~i r r ly  ~ l ; n i ~ e r c ~ n s  m ~ t l  I i : rz i~r t l~~us  cll:rr;~ctc.r 
of r:rilroatl o l~t~i ' ; t t io l~s  tlie (:t>~ier:rl As . ; t~mbl~  l r t~s  prorielctl 1)y st:rtr~te 
tha t  in :lctions 11y t~rnl)loj-ees of rnilroails to r r co r r r  for  irijnric+ tlic 
f t ~ l l o n . - s t ~ r v ; ~ ~ ~ t  rule hllall not ;apply t l i t~ r t t r .  ('. S., :34Ci3, t ha t  con- 
t r i l~ntury  ne:.lipxlicx~ sliall not 1 1 t ~  it ro~nplc te  h r ,  (:. S.. : W i ,  : I I I ~  

t ha t  tile stiltntcs slroultl :1p1)1y to  logging roirtls .11it1 t ra~nroat ls .  
('. S., ::470, I)nt the  ;lc.ts nlil)ly 11111y to e l i i l ~ l q w s  n.110 a r e  tmgngcvl 
ill tlnties eo~~~icc.tcvl \vitll or iiic4cle11t:rl to  tllc o l ~ c r u t i o ~ ~  of snc~ll 
r~1:llIs. ~~1i1y~1im~1.s r. -1fj.g. cia., s25. 

3. TVlicw the  u~~ctmtr:?dic~tctl critlcnc3e tlisc'loscs tllirt t l t ~ f r n t l a ~ ~ t  1i:ld 
ol)t.ratetl 21 logging road, but t ha t  t he  tracks Irirtl been t t ~ k c ~ l  1111 
: ~ t  tlw rililc of l ~ l n i n t i f f . ~  injury.  ;i~lil nll locomoti~c:: remo\-cytl, ant1 
tha t  11l:iintiE WIS ilrjnretl while operatiny n  noto or c~ ig ine  I I I I  tlc~- 
fc~itl:a~it's spur trnclt around i t s  ma~rufnctur ing 1)lalit. ant1 t l ~ t  
1)laintiff was r~ ig i~ae t l  in clisrna~itli~i:. dr~fcnt ln~i t ' s  lnnllwr 111:mt ant1 
m:~cl~i~ier? .  prel~:rr:rtors to  t r n n s l ~ o r t i ~ i g  it  to another  point : H e l d ,  
the  r l r f r~id i r r~t  \vas ]lot cnyaged in t l ~ c  I )us i~iws of :I logqilrg roatl 
i ~ t  tlitb t ime of the  injnry,  : ~ n d  l~li~iritift '  nliry I I I I ~  r w ~ ~ ~ e r  for ~ I I C  
i i i j ~ ~ r y  so s t~s t ;~ i r icd  \~11tw tlie jnr?. foi11111 t11:rt lie \v:~s guilty 
of c~ in t r i l~n to ry  ~ ~ e g l i g c w c . :  sl)ilr t rnrks  rnmnt:~illod ill n mill gar11 
fo r  s h i l ~ p i t l ~ ,  Iwtlinx :rlitl n~ilo:~tl ing.  I~c~ili: rsscnti;?lly 11;rnt f;~c,ilitic~s 
:III(I  ]lot r;rilro:r~I, I l ~ i d .  

7, .\~(ct~rt.c rcird E.rfci!f of Lictbilitli G n t l o  Sfntc Sftrtzttca 

1. 111 :III i r r t i o ~ ~  to rctc.~~r(>r (1m1i:rg~s of :I stcwn lo,rxi~r,z or ir:rmro:l~l a1111 
i t s  forvnlan. e r i d ~ n c e  tending to  s l~o\v  tha t  the t lcfc~lt lnr~t roriip:u~y 
f:rilcd to repair  or use a i r  brakes on i t s  curs ;in11 tllat the plniutib 
\v;ls injured by slil~pili,g alicl f:~llili:: b c t w w l  the  111o~iug c;irs \vhilc 
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attemlrting to nl)ply the hand brakes tllerroii by \vnlkillg or rulinilig 
between tlic~ii ant1 using n brake \I-reiich, nnd tliat the defentlant's 
forema11 and  t r l t o  eyo lind dirt)cted the l~laintiff  to  npl)ly the 11r:tkcs 
in this tln~igerons mannclr, i s  li('1d safficicl~t to be snl~mit tc( l  to thc 
jury 011 the  issue of tlie t lefwdant 's  actionable negligence, the rult's 
a s  to contri l~utory nc~gligencc and assuml~t ion of r isk l)rcxscril)ty1 by 
('. S.. 8467. 346S applying to tllc action. C. S., 3470. B a t o ~ c c n  c. 
Uroolis. 1 7 6  

1. The  direct eritlence of the guil t  of oue of the cleft~iitlnnts ill this 
~)rc.secutioii fur malicious castration uiitler the  ~rruvisiolls of ('. S., 
4210, ant1 tlie circumst:iiltin! evidence a s  to the  orlier's ~~ar t ic i l )a t io l i  
and guilt i s  held sufficient to  overrule tliclir motioiis :IS of ~iolisuit. 
8. r.  A??zntolls, 753. 

JIESTAL DI~~FISCT1YI~S-Ytel.ilizatio1i of, see Col~sti tutionnl Law I b 1. 

JIOSET REC'EIYEL). 

d Right of Action and Uefenses. 

1. The coml~la in t  in th is  action alleged in substance tha t  l~laintiff'  run  11 

gasoline filling station leased by the  defe~idall t  ulitler agreement 
t h a t  plai~itift '  ~vould  buy gasoline f rom defendant a t  one ctwt ller 
g;illoii oyer the wlmlesale price and  retail  i t  for  tlie retail  niarket 
l)rice, t ha t  tlie yun111s were owned and controlled by defel~tl i l~it ,  
tli:it l ~ l n i l ~ t i b  discoveretl tliut he  was  losiilg moliey and rel)tlt~terlly 
comldailied to  clefencliint mid suggested tha t  the pumps were leak- 
iug, t ha t  det'eildnnt, \vitll a reckless disregard for  the t ru th  of i t s  
statemelits, falsely represented tha t  the  ~ u m l ~ s  were in good condi- 
tion a l ~ d  suggested tha t  the loss \\-as clue to  plaiiltiff's bookkeel~ing, 
t h a t  sometime thereafter 11lnintitY tested the  punll)s autl fount1 
a shortage and  tha t  clefeiitlant the11 also tested them wit11 the  sarnc 
result ,  tliat defendnut tore up  the culicsc3re : ~ n d  cliscowrtvl n Icalr 
in the piyes a s  big a s  II 111~111's fiugcr. l'laintift' 1)rnycvl judcment 
fo r  t h e  aiuoulit lie had paid defentln~it  for gusoline \vhich had lealied 
f rom the pumlJs a s  11101lt~y 11:itI and  received 11)- \ - l~ f rn t l an t  to the 
use of 1)laintiff: Ifclti, the e sac t  r'lationshilr ljetneell the  parties is  
immaterinl, and  the complnint ruficirntly s ta tes  n cause of :~ctioll 
fur  nioliey lind ant1 received, aild a t l m u r r e r  thereto \\.;is l)rol~erly 
overruled. 9ndvczcs  c. Oil Co.. 268. 
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t rus t  imllosed. upon them by the  husbantl's will. I n  ;~ci.ortI;~lice \\.it11 
this :cgreemeut she esecuted a deed of t rus t  on the 1:lrld n.it11 
\rarr; lnty of a11 unencuinbered title, the  ccsfui  qltc t ~ ~ t s t  hari i lg 
knr~wlrtlge of the fiict nntl lnu'lrose of the  transfer of the laud to  
lipr. Tlic. dectl of t rus t  was forec'losetl nntl the  ]]rollerty bought ill 
11y t l ~ e  crstrti qiic tr'rtst for  an  amount more than  sufficient to tlis- 
c11:irge tlitl origiilnl mortgage: H ~ l t l ,  the \vife was  but :I surety on 
the  or ig i i~al  mortgage note and was  ( I i s~ . l~arged of llersonal liability 
tliereoii, the  a i l~ount  renlize(l from the foreclosurr of t he  sub.-iequent 
tleetl of t rus t  brill:: more than sufficit,nt t o  tlischarge the  debt untler 
the  origiilal n1ortg;lge. IJcci'aoirs c. L('rtli. 92. 

2 .  The gr:Illtee ill $1 t l ~ c ~ l  executed :I coi~tl 'act-mortgage back to  h is  
grtlutor \rllicll l ~ r o ~ i t l e t l  tha t  tlir g r t~n tee  slionld sul)l]ort the  grantor 's  
n ~ o ' l ~ ~ r .  the ::r:lntt~e's nitrtller-in-ltcw, i l u r i ~ ~ g  her  lifetime, pay a l l  
doctors' bills a ~ l d  l~rovidt. 11rr body :I decent burial a t  her d w t l ~ ,  
:~iitl the curltract n ' t~s  made a ellarge ul)oli the  land iind the i ~ ~ s t r u -  
i i ~ ~ n t  \\.as d111y registered. The mother diet1 in Florida nntl the  
gr;111trr 11or~rc1n.etl ;I c?rtain sum for the  ~ ) u q ~ o s t :  of trnnsportiug 
her 1)otly 11:iclr to Sort11 Carolina for burial in the  family cciuetery. 
After the burial the grantee obtnil~rtl  from the  grantor  the esact  
suiu l~orrowetl  for  the tr:lnslmrtation, and repaid the leiltler, both 
11:1rtic~s ctrmtruiirg the  contrtlct to i ~ ~ c l u d e  such triu~slrortntion. H e l d .  
tlic~ sum \\.;IS atlv:~ilcctl in good fa i th  11y the  grantor under the  
c~ollt1~;tct-mortg11go, ill111 the  qurstion of the re:~soliableness of the  
esl)entliture :mtl whether the  obligiition to 1)rovitle ;I decent burial  
r t~;~sonal, l j .  inclutletl such tr :~nsport:~tion slloultl I lare beru submittetl 
to the jury under i l~ s t rnc t io i~s  f rom the  court. I j r c t d ~  z'. l'i'csilcll, 
G59. 

c Llcr~ uird IJi.ioi'if~: IZcyintrctf i o i~  ciird 1 irdcri)y.  ( Where ~rrorision for 
llriority of first el lcumbrmce is  ornittt>il f rom second twcumbrnllce 
t l ~ r o u g l ~  inutual mistake,  sec.oi~tl encun~ l~ r :~nce  is  ~ u b j c c t  to first ;II- 
tl1ung11 secc!ntl ei~curnbrallcr n.trs first rrgistcrctl see I<eforinatioi~ of 
Illstrumellts C (1 1.) 

1. Altliougl~ the 11:lme of the wife should be sllo\\-n on the indcs  ant1 
cross-iutlrs of a deed or mortg:lge, \\.here the  records i n  the oWcc 
of the register of tleecls a r e  sutticiel~t to put a rensonable man ulron 
illtluil.y w11icll would l l :~~-e  tlisclosrd the name of the  wife, n mort- 
g;1gtx ilitlesetl and crcss-intlesecl in such manner \rill not lose i t s  
l~r ior i ty  o re r  a later registered encumh~rance on tllc sauie I~royerty.  
Uairk I.. C o r ,  835. 

(1 I'r'ci/)c.i,t!/ Jlor.tyuycd ntrd E,stcttcs u i ~ d  IZiyhts of I'artiea l'l~ercirr 

1. Ordiimrily n inortgagee is not entitlecl to the  r ru t s  and protits f rom 
the  mortgaged preiliises even a f t e r  default. PrrrJ;cr CO. 1.. Bn)lli. 4:2. 

C: Sntisf;retiol~ ant1 (':ll~cellatioil. 

(1 I ' ( ~ ~ / n ~ ( ' l ~ f  

1. Our s t :~ tu tc  l~rescribing tha t  mortgages and deeds of t rus t  on lands 
sc~curing the l~aymen t  of mcney shall be conclusively lxfwmeil to 
11;1\-c I)ren p;~it l  :ts agnir~s t  cret1itol.s o r  purc l~asers  for  value af ter  
fiftty.11 yt,:lrs f rom the il:~te on  \rllic*h the last i n s t n l l m c ~ ~ ~ t  of the  (l t~bt 
\\.;IS due u ~ ~ l e s s  ;In :~ffidilvit is  filetl \r i th the registt\r of' deeils she\\.- 
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1. An order 1wtr:lining tlie s l l c  of lands in a sui t  181 fori3close under 
:I mortg:lgc csrcutetl  tlrrrcon i s  not erroneous ~\-lwre tlic qurstions 
i n ~ o l \ - ~ ~ l  include a c11a1.g~ of usurious interest  ant1 a n  accounting 
lwt\\-c'cn thc 1rartit.s to n.scaertnin t he  amount  duc  to the  mortgagrc 
to  I I ~  st~ttletl a t  tlie iinal lienring of tlie ciause. i t  being required of 
the  murtgagee seeking tllc equitnblc relicf of foreclosure to (10 
ecluity, :inti the court belo\v 11ar-in:: fount1 t11:rt i i~c l~ : l r ah l e  in jury  
I\-ould otlit~r\vise o c ~ ~ u r  to the mortg:lyor ant1 t11a1 the  granting of 
tlitl in j~ulc t ion  \\-ol~ltl not rtwnlt in 11:1rm to the n~ortg:rgce. 7 'hov- 
trso~r 2.. Slc'c,11so11, 7.59. 

1. tTntlc,r tlic l ) rov i s i~~ns  of o11r s t i ~ t u t ~ .  ('. S., 2591, tlic las t  xntl highest 
11iildc.r a t  :I f ~ ~ r c c l o s n r e  sale olltains no interest  i i  the  land unti l  
tlrv vl:rl~sc of t he  tc~i-cl:~y lwriod for  thc filing of :.n jncreasetl bitl. 
;111tl al t l iongl~ thc mortg:lgtJe or trnstce mag, in ; i s ing  tlie te rms 
of the sale, rcquire a rearon:~l~sle cash tlt>ln?sit to t o w r  tlic cost of 
thc  sale ant1 insure, coml)lction c~f tht. s ; ~ l e  11y the lrurcli:~scr if no 
npset bit1 is  matlc. the  rcasonxl~lenc~ss of sucah tlcl~osit may I W  rlc- 
tern1int.d by n ~ l o g g  to the. t1el)osit rcqnirctl for  ullset bitl, : ~ n d  
\\.llc~re a tleril of t rus t  l)ro\-itles tha t  the  sale slio.11(1 11c for  ci1s11, 
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MORT(:.IGES H 11-Contiitued. 
and the  trustee,  a f t e r  notice, demands a cnsh deposit a t  the  sale 
amounting to twenty-fire per cent of t he  b id :  Held. the amount 
dernanded a s  a cash deposit is  unreasonable, and  where tlie last  
ant1 liigliest bit1 of :I l~rolmsetl 1)urcliaser a t  tlie sale is refusrtl 
because of his failure t o  ninke tlie required deposit, nntl the  lantl 
is  again  esl~osetl  to salc nlrtl bid in by another \v110 makes tlir 
deposit, a n  order restraining the executor of 21 tlrctl to the  secontl 
1)urcllaser is  properly cc~iitinuctl to the final hcaring. Alc.r.~t~rtlc~, z'. 

B o ~ d ,  103. 

2. The courts look wit11 jealousy tan the power of sale contninetl in 
mortgilgrs ill111 ( 1 ~ ~ 1 '  of t rus t  illid t l ~ c  l ~ r o ~ i s i o i l s  a r e  strivtly vo~i- 
struetl. Ibid.  

in Title a ~ r d  Rights of 1'rci'c.lrcrscr 

1. The  1:wt ant1 highest bidder a t  a sale under decree of foreclosure of 
il tlertl of t rus t  is  but a 1)rolmsed l~u rchasc r  until the  salc is  co11- 
firmed I)$ the judge, ant1 upon confirmation the purcllaser's title 
relates back to tlie (lute of snle, but where a n  nltlreal is  talttm f rom 
tlie order of confirmation ant1 a n  aplwnl bond is filed to st:]?. execu- 
tion. C'. S., 633, 654, 635, and  the  judgment of tlie linver court  is 
reversed 1111 al)lwal, the purclinser a t  the  sale 111;1$ he lieltl liable to 
the  mortgagor for  the  fernier's taking of immetliate possession of 
the  1)rol)tIrty a f t e r  tlie confirmation :~ l~l~ealec l  from. Ui.ro~i 1. .  

Osbo~xc ,  4SO. 

n Resales 

1. TVlirrr the  last  nntl liigliest l~itltler a t  21 sale of linids under decree 
of foreclosure lias lwen required under ortlrr of court to tleposit a 
certniri 1)er cent of his bid in cash to show his good faith,  lie is  
w t i t l ed  to rec'eivc. his de~lonit I~ack  upon tlie entering of a n  order 
of resale by the clerk under tlle provisions of S. C'. ('ode, 2591, 
nlmn tlw 1)lncing of a n  ntl\-n~lcetI bit1 mid cash de1asit 1 ) ~ '  another.  
Kooircc 2r. Fort .  426. 

fl Attock of E'olWlosfoT 

1. TVliere a mortgagee lias receired the  sury)lus af ter  foreclosure and  lins 
rrlitetl tlie lantl f rom tlie l)urcliaser, any rights lie may have on 
account of alleged wrongful foreclosure nre wnived by rntification. 
E'lnk(> I : .  Buildiiry trrrd Loair ;Isso.. 650. 

1IUSIC'IPAL CORPORATIOSS. 

E Tor ts  of Municipal Corporations. 

1. I t  is a l~os i t i r e  duty of n city to Bee1) i t s  street.; in n re i~wnnbly  safe 
ant1 suitnhle colidition, and  i t  may not escape liability for  i t s  ncgli- 
gent fuilure to  (lo so  on tlie ground tlixt suc.11 duty i.; n govern- 
mental  function, Sprm v. Wecitsboro, 230. 

2. I n  this action to recover for l~ersonal  injuries iustnined in a collision 
of nn automobile with a traffic signal maintained by a city a t  n 
street  intersection there was  evidence tha t  the  lights of t he  signal 
were not burning a t  the  t ime of tlie accident, and t h a t  the lirllts 
had not bern l~roper ly  liglitetl for  n long period cf timt.: Held. notice 
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of such defects 111:ly be inilrlietl, and t l ~ r  evidence \\-a:; suffici'nt to Ire 
submittcvl to the jury on tlir qurstioll of whether tlie city hat1 usctl 
tlne cart3 to lrroritlt. :~tlcqunte lights. I b i d .  

;\IIJRL)ER see Homicitle. 

A Acts nntl Omissioi~s ('onstituting Sepligtw(*(~ 

1. S(~i t l lc~r  tlitl o \vnt~r  nor t 11~  manager of :I sture i s  n11 insurer of the 
s :~foty  of i ts  c~nston~ers .  a l~ t l  in order for n cnstomrr to recorer for  
illjuries rwnltinr.  f rom sliplrin:: :11icl falling on :I Irxnnna l~eelinf 
on tht. floor of tlie store 11(, must c s t ; ~ l ~ l i s l ~  nepligc,nc~e. C'oolie 1'.  

Y(W Po.. 4:)s. 

2. PI:li~ltiff elltt1rctl tleftwtlant's tlrug storc ant1 nsketl t o  ~ ~ s c  a te l r l~ l io l~r .  
I )ef t~~~t l : rn t ' s  clerk simvetl hclr into a rtlirr r t n ~ m  of t l ~ e  store \rhere 
there \\'as :I l ~ l ~ o n c ,  tur l~ci l  1111 n small light ant1 lttft her. There 
\rcLrc two tloors Imtling fro111 t l i t~ re:ir room, one to t 'lc front of the 
store ant1 the other to t h r  bnwuient. : ~ n ( l  t l iert~ \\-as sufficieut light 
for  110th to b r  visiblo. ant1 plaintiff. t1ftc.r win:: thc lrhoi~e. sought 
to go bark to  the front of tlie store, olrenetl one of the doors, ant1 



n i thou t  stopliing to look, fell through t o  the I ) a s r m e ~ ~ t .  nnst:iinii~ji 
serious personal injury.  I f c l d ,  l~laintiff wnp guilty of coi~t r i l~ntory  
~legl igmcc a s  a ma t t e r  of law r e ~ ~ t l e r i n g  i t  iinnlatr~rinl \r l~etl~c.r  shv 
was  all inr i tee  or lic'cnsee o r  \rl!ether tlefentlant \\-;I.: ~~ t%l i : c~~~ t  in 
fail ing to instruct  her  :IS to t h e  basemeut door. : i l~tl  t l ( ~ f r i i t l ; ~ ~ ~ t ' s  
motion a s  of nonsuit was  l~roper ly  allon-ed. Clark v. Ilvrcg Co.. (i3. 

a Pnrtics rri~d Pleadings 

1. A cvml)lnint nllcying t h a t  the  11laintiff had I~cen i ~ i f ( ~ r m r t l  hy the 
mm:l:er of a I~uiltlirlg in which he rented offices a s  to  a. safety 
device on the  e l t~ ra to r  thereill 1vhic11 \rould prevent t he  opening 
of the  elerntor t lwr  if the elerator was  not ill place a t  tha t  floor, 
t h a t  t he  plaintiff was  giren n key t o  unlock the  e l r ~ n t o r  doors so 
tha t  h e  could use samc ill the opcrntor's absence, t ha t  the l~laintiff .  
a t  night, uiilocketl the door of the  elrr:ltor shaf t  (111 the  ground floor. 
and,  relying on the  saf'rty deric2e and he i~ ig  unable to  see into t h r  
sha f t  because of tlcfective lighting, s t q ~ p c t l  into thc cmpty shaf t  
to h i s  in jury  i n  held uot t o  show contributory nrgligellce of the  
l~laintiff  a s  n matter  of Inn-, mid the  defendant 's  deniurrrr  t l ~ ~ r c t o  
was  ~ r o p e r l y  orerruled.  Hood v. J f i fche l l ,  130. 

2 .  Coinl?laii~t 11rld to  sufEcicntly allege cause of action for i~egligent 
in jury  from m ~ s a f e  condition of building. F n r w l l  c. Thomcts Go., 
631. 
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uI~i;11111~ ~~c.gligc'nc'r imports s o m e t l i i ~ ~ x  innre than :~c . t io i~nl~le  ~wgl i -  
g c ~ ~ c t .  in the  law of torts, ant1 i s  s n c l ~  r c c k l e s s ~ ~ ~ s s  or c a r e l w s ~ ~ r s s ,  
~~ros im; r l e ly  rt'sulting ill in jury  o r  t1c:rtli. a s  is  i ~ ~ r o m p : ~ t i l ) l e  \\-it11 
;I Ilrolier rcyartl for the s x f e t ~  o r  r ights of ot11r.r~: a11r1 the rio1;ltion 
of :I s;~fcltg s t i ~ t n t c  r c ' gu l ;~ t i~~g  the  use of l~igll \v:~~-::  does not con- 
s t i tu tc  cull):ll>lc 11eglige11c.e unilcss sucli r i o l a t i o ~ ~  is intrntional, \vil- 
f n l  or wn11t011, or uulrss tht. viol:rticm, tllouyli uniutcntitrnnl, is  nc- 
cwml, ;~~~ie t l  11y rrc.klcss~irss o r  is  u~i t le r  e i r c .u~ i~s t i~~ lccs  f rom wliich 
l~rul+;rlble tleath or in jury  to others might have I ~ ? r n  renso~inbly 
; ~ ~ ~ t i r i l ~ ; ~ t c t l .  S. 1 . .  Cop'', 23.  

1. C'l,iniil~nl liability for  cull~alrle ~~c'gligrnce is  n n ~ f f w t f d  by contrihu- 
tor)  ~ ~ r ~ g l i g e ~ ~ c r ,  a s  such, of the  11e1son injurccl o r  Itil t d  H. c. C'opc, 
2h. 

S E J T  TRIAI.  

I< Grllull~ls. 

!I -V('ir/!/ Discocc~wtl Et:idoic.e 

1. J10v:rnt lleltl to h a r e  f:liletl to make out  s l i o \v i~~g  of  newly discovered 
t,vidcnce sufficient ill law to invoke tlisc.retion:~qr ruling, n11(1 
g r a n t i ~ l g  of ~ l t ~ w  trial  is rcvcrsetl. ('rtrrle 7'. Ctrr'src.cl/. 571. 

( '  Notions for  Kelv Tri:11 and  Hearings. 

c 12iglrt t o  EIcrrr JIotiotl, or G r a ~ r t  S e w  l'rinl . I f tc r  Term 

1. T11c tr ial  court  i s  witliout author i t5  to  v:lcntr n judgment of ~ ~ o ~ ~ s u i t  
and  g ran t  :I new t r ia l  nftcr adjournment of t he  t twn  a t  wliic*11 the 
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SEW TRIAL C c-Co~tti~rucd. 
c a w  n-as tried except by consent. I n  this case such 0rdt.r \r:\s 
entered by the t r ia l  court  when called upon to settle the  cxse 011 

apl~eal .  Hi?ritcrlft a. IHS.  Co., 307. 

S O S S U I T  see Tr ia l  I) a ,  Criminal Law I j. 

PAI<EST A S D  CH11,I)-O1tler for  su~ lpo r t  of child up011 divorce of 1);ircnts 
w e  I)irorc.e E'; i11f;lnt's r ight to  ~ ~ i a i ~ l t n i i i  a c t i o ~ ~  for negligent illjury see 
I t i f a~ i t s  G a.  

1. An action for t he  reformation of a deed of t rus t  for mutual  mist;llie 
of tlir llarties in tlie s t i l n i l a t i o~~  (if t he  aniount of the iudebtetl~ic~ss 
m;\y uot 11c iiiaiiitnint'd by the  trustee \vitliout the  jointler of the  
holders of the  n~or tgage  1lotc1s, the notes b'eing niaile 11ag:lble to 
i ~ ~ r e r  ; I I I ~  iwi11g 11egoti:ible. C. S,. 2976. 29S2, and in a11 nct io~i  
I ~ r o u g l ~ t  by tlie trustee alone the defrnclant's demurrer  oi.e tcirrc~ 
1111 tlir groulicl t h a t  11luintib was  not t he  real  1)nrty in interest, 
C. S., 446, 311, s l~ould  h a r e  been sustained, and  tlie lnw~is ions  of 
C. S.. 449, do not a l te r  this result, the s ta tu te  not being aplilicable 
to the  facts of t he  cnse. Utrtrl; v. Il'lto?nns. ,399. 

PdI1TITIOS-As de feme  to :ictiou fo r  waste see Tenants ill C'onimon B c. 

I 'ATJIEST. ( O ~ ~ e r a t i o i i  of check a s  payment upon in so l~ency  of bank of 
deposit see Bills and So te s  L) b ; l>resumptiol~ of payment of mortgage 
a f t e r  l a l ~ s e  of t ime see Jlortgages C: a . )  

B Application of Payment.  
tr Puuer 's  K i g h  t to Direct Application of I1aymo!t 

1. IYliere a debt coufists of more tllan one iteni the  debtor has  the  
r ight  to direct the  apl~lication of moneys paid his creditor to a 
s1)ecific i tem thereof. D i z o i ~  2;. Osbor~t,  480. 

PESDISC:  ACTIOK see Abatement and  Revival B. 

PJ,I.:.1I)IS(;S. ( I n  l~a r t i cu l a r  actions see Particular Titles of Actions.) 
D Demurrer.  

c "r\'pcctliit!y L)c?nzcvrers" 
1. Jurisdiction of Industrial  Commission must appear f rom face of 

coml>luint to  be strailable on demurrer.  Hanks  c. L-filities Co., 135 ; 
Souther la~rd  c. Harrell ,  675. 

1. Upon demurrer  t he  allegations of the  complaint a r e  to  be taken a s  
true,  and  a demurrer  t o  the sufficiency of the  complaint will not be 
sustained if tlie complaint in any of i t s  par ts  sufficiently alleges a 
cause of action. d~zdre tas  v. Oil Co., 268. 

2. Upon a demurrer t he  allegations of the  complaint and the reasonable 
inferences therefrom a r e  deemed admitted,  and  the  demurrer will 
be orerruled if any par t  of the  complaint presents facts sufficient 
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PIIISCIPAI, A S D  SURETY. (Guardianship bonds see Guardian arid Ward  
H. 

B Nature  and Esteii t  of Liability on Surety Boiitls. 
c d c t i o i ~ s  011 Boi~tls 

1. Where the  boud covering defalcation of a bnuk official provides tha t  
110 action thereon should be maintained af ter  s ix  months f rom the  
ter~uil intion of the I)ond, tlie contr:~ctual limitation is  valid and 
bars  a n  action oil tlie bond af ter  t he  expiration of the  prescribed 
11rrivtl a l t l ~ o u g l ~  tlie defalcation n.as not sooner discoveretl trecausc 
of tlie co~icenlment of the  official, nor is  this result  affected by the 
l ) ro r i s iws  oi' C. S., 441 tha t  acti(ii1 ttgitiiist the official is  iiot deemed 
to  l ia re  accrutd  until tlie d i s c o ~ e r y  of t he  facts colistitutillg tlie 
frautl. H o o d ,  C'omr., x. IZhoclc2s, 155. 

PROCESS. 
B Serrice of Process. 

d S o ' c i t c  oil I ' o ~ . e i y ~ ~  Corl~otxfiolls 
1. A Federal  Land U n ~ i k  created by ac t  of C'ongrese and  deriving i t s  

riglit to owl1 1lrol)erty t ~ n d  to  do busi~iess in this Sta te  solely 
tlirougll a Federal  s ta tu te  is  iiot u foreign corl)oration csercisilig 
sucli fuii~.tioiis uiider eslwess o r  implied authority of this State,  ;nit1 
C:. S., 1187, relating to  serrice of process on foreign corlwrations 
by service upoil the  Secretary of Sta te  is  not x~ilrlicitble to sucli 
corl)oratioil, and our courts acquire no j'urisdictioli ovcxr i t  1)y snch 
service. Lcygc3tt _c. l l a i ~ k ,  131. 

2. A traveling auditor for  a foreign cor1)oratioil who is a i io~~res i t lc~nt  
a ~ i t l  n'lio cort8rs several s t a t r s  ill the  l~erforrnalice of his dutic's, ant1 
who is in this Sta te  interruittently ancl for  sliort lleriods, is  not a 
local  gelit it for  the l)url)ose of service of procrss, the term locul 
agent i i leani~ig all :lgelit residing in  this Sta te  ~ )e r rna~ i rn t ly  or 
temporarilr  for the  l~urpose  of h is  agency, aiid t he  fac t  tha t  such 
agent received money for tlie corlwrntion oil a single instalice does 
not a l te r  this result, aiicl service of lxocess on such agent is  not 
ralitl service 011 t l l ~  corlroratiuu wllel~ such corporation has  iio 
llroyerty or 11l:lce of busilirss in this State.  ('. S., 4%(1). L u m b w  
L'o. L.. I-'~II(IIICL' Co.. 255. 

3. Service of summons on Secretary of Sta te  in action agaiilst foreign 
coryora t io l~  is  oplieltl ill this case, C. S., 1187. Rcich c. Vortgc~ye 
Corp., 790. 

RAILROADS. ( A s  carriers per Carriers : liability for  injuries to employees 
see Master and  Servant G.)  

I. Evidence tending to show t h a t  defendaut 's  t ra in  approached a cross- 
ing \\ithi11 a city's l imits a t  a n  excessive r a t e  of speed through 
a heavy fog witliout giving x a r ~ l i n g  by bell o r  whistle, and struck 

~ h i i i t i f t ' s  truck,  t h a t  plaintiff s t o ~ ~ ~ e d  his truck before attemptinq 
to crow,  but f:~iletl to see o r  hear  the al)proacli of tlie train,  i x  Ileld 
nufficieut to overrule defendant's motion a s  of nonsuit, there being 
no evideiice t h a t  plaintiff could not  have heard warning signals by 
bell or whistle had such been given. D a n q  1;. Ii. R., 303. 



1. 1:vitlcncc t h a t  plaintiff's intc'state was  last  seer1 walking don-n de- 
f(a~id:~nt 's  r i~ i l road trac.k a short  t ime before dtfendant 's  t ra in  
l~assetl ,  t h a t  the t r a in  did not give \v:irni~ig of it..: nplrroncli, and  
tlint s\;oli t he re t~ f t e r  t he  i~ i tes tn te ' s  bruised and cut hody wns found 
near  tlie track a t  n lllacr where tlit? ci11tlt.r~ of the trnck were 
scuft'etl a s  tliougli :I l~otly lint1 been shoved ~ l o i i g ,  is held insufficient 
to resist tlef(~ntl:~lit 's niotioii :is of i io~isuit ,  ~iefili&;ence not being 
11r~sumcd f rom tlie mere  fac t  of a n  accident on or near  a railroad 
tr:i(*li. : I I I ~  the  evitlence fail ing to show the  intestate's condition 
\v11('11 lie \\.:IS st111(.1<, o r  t h a t  t he  :~lleged nrgliaenc3e in failing t o  
s.;( nil11 :I n ; ~ r n i l ~ g  \\-:IS tlit. 1rrosim;itc cause of the  illjury. H a w i s o r ~  
1 ' .  li. I f , ,  71s. 

I<I:('I~:I\71*:IIS. (( ' reditor\ '  bill sce Creditors' Bill ; receiver: of Iranlis see 
I<aiikb ;11i(1 13:11ihing H. ) 

1. \Vllile ort1ili:lrily :I ~ w r i v ' r  nil1 not be :ippointed fo r  a dtsbtor n l ierc  
inhol\-(w) i* not $lio\vn. the al~pointrnelit of n r e c e i ~ c r  in  n qcnernl 
c.rc.tlitori' hill w ~ l l  not be hcld for  er ror  n h r n  tlic drhtor  joins i n  
the  1eqnc.t for  tlie r~ceiver*hip  and iione of tlie creditors object to 
tlie i ~ l ~ l ) o i ~ ~ t n i t ~ ~ l t  of tlie r cwi re r ,  and  tlir receiver i. n ] ~ ~ x ~ i n t c d  for  
tllc I)eiicf~t of al l  crtvlitors and the i r  r i d i t s  a r e  [)rotoctet1 in accoyd- 
:I~I(Y' v i t l i  their  claiius for  priori t) ,  ancl the  'auw is retained by 
tlic court. 1)rl lrrtd z'. ITallicr, 67. 

C Titlo :11ic1 Rigllt to Possession of Property.  
b Ti t le  tr~rd Licvls of Third  P F T Y O I I S  

1. Held:  contract \ \ a s  one of hailment, and  bailor v a s  ell itletl to pocses- 
sion a s  agnilist bailee's receiver. Kccrlt!~ Co. z.. Du~rrl , 1 1 0 ~ e ~ h v 1 ~  Co., 
631. 

1tI:CElTISC: STO1,EN GOODS. 
B l'rohecutioli and  Punishment.  

1. ltecrlit lmsess ion of stolen property, without more, is  i~isufficient to 
rn is r  :I prt~snmptioii of guilt of tlie s ta tu tory  c h a r j ~ e  of receiving 
said lwo~lr r ty  k~ io \v i l~g  i t  t o  have been stolen. C. S., 4230. N. 1;. 

LOIW, 572. 

A Proveeclings. 
a Order o f  l i c f o ' o t c e  and Power to Refer 

1. Order of rrferenve in this case is  affirmed, C.  S., 573 5) .  Trust Co. 
c. Green, 780. 

1. AII order of reft~rciice does not t ake  tlie case f'rom tile jurisdiction 
of the  court, the  referee being merely a n  ins t rumtnta l i ty  of the 
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R E F E R E S C E  A e-Coi~tinued. 

court ,  and the  court  has  jurisclictioii to  hear  and determine a11 
1)roper motions in tlie cause pending the reference \ \hich a r e  not 
i11 conflict nit11 tlie order of reference, i~lclucting the siqninq of :I 

consent jutlgment by the parties. Tl'cnz'o. I. .  Hainpto~z .  42. 

C: Report  and Findings. 

11 I ' o ~ o .  of Court  to Afirnl, J f o d i f y ,  Nrt .Isidc, R e - W f c r ,  ctc. 

1. TT'here the Hullreme Court  has  remanded a cause with direction tha t  
tlie ortler of the  tr ial  court  in confirmiug tlie report of the referee 
be vacn:ltecl :lnd t h a t  fur ther  l~rocerdings be had according to law, 
the tr ial  jutlge has  the lmver,  tlle original reference l lur ins  bee11 by 
consent, to again ref r r  the  cause to the  referee for  atltlitional fintl- 
i i ~ g s  ill aworclance with tlie c~l~inion of the  Su l~ reme  Court, such 
urtler I1t4ng ta~i ta iuount  to rncatiug the  ortler of conlirmation, and 
the a l ~ l ~ e l l a n t s  bein!: entitled to notice and a hearing b ~ f o r c  the 
referee wit11 right of' a l ~ l ~ e i ~ l .  IITilso~r c. .lllubl'ook. 479. 

E COSTS. 
b K t f c t w ' s  Cla im f o r  Set~z'icta 

1. The cluini of a referee for  llayliieut of services rendered in  the causc 
\vliich is still l~ending in the c o u ~ t s  upuu exception.; to his report 
is not barred by ('. A,. 441 ( S ) ,  nor is  C'. S., 1226. ; ~ l ) l ~ l i c i ~ l ~ l c  thereto. 
R n u k  c. IZatlk. 37s. 

C Actions for  Reformation. (Trus tee  inay not briug suit  for  reformation 
of tleecl of t rus t  without joinder of' lloltlt,rs of 11011tls see 1'nrtic3s 
A a 1.) 

1. I)eft~nd;lnt esecuted a cro11 litw to a hank to secnre ;I loail. Tliere- 
af ter  he  esecutetl another lien on the saint1 crol) to  secnre t he  lmy- 
ment of fertilizer adv;inced by l~la i~i t i f f .  The  b;~nl<'s mortgage \vas 
first filed for  registration, but was  iiot registered unti l  a f t e r  the  
registratioii of plaintiff's mortgage. I n  all action to tlettsrmine 
1)rioritg clefrntlai~t testified t h a t  a t  the t ime of the  ne!:otiutic~n he 
informed l)laii~tiff's l~resitlent a ~ r d  agent of the b;~nlr's mor tq igc  ;~n t l  
t h a t  they agreed t h a t  pl:li~itiff sl~oulcl take ;I second lieu, ;rntl t ha t  
\vl~tlil ~ Ia in t i lYs  mortgage was  l~resented  for  signature clefendant 
objected because i t  failed to provide tha t  i t  slmultl lw subject  ta 
the  bank's mortgage. ant1 tliat plaintiff's agent assuretl defendant 
t ha t  the  on~ission made no difference fo r  t he  remoll tliat registra- 
tion \voultl t ake  care  of the co~itcml)lated priority. Tllereaftc'r 
plaintiff learned t h a t  the  bank's mortgage 11:lcl not been 11rol)erIy 
registered. H r l d ,  t he  testirnoi~y was snfficit,~it to  l~t ,  sul~mittetl  to t he  
jury 011 the  question of the mutual mistake of the  parties in the  
omission of t he  ~)ror is ion  fo r  the conteml~latcd prioritg, ;uicl ~ 1 ~ 1 1 1  
the  rendition of a verdict adverse to plaintiff, jutlgliiei~t tliut the 
11:1nk's mortgage hat1 l~r ior i ty  was  l ~ r o l ~ e r l y  enteretl. I l u b b n r d  trt~tl 
Co. L'. H o m e ,  740. 

R E H E A R I S G  see Appeal and Error  K f.  
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IiOI3IIEIIT H c-Coiitii~rtcd. 
the testiiiloily autl clefeilclants escellttd : Held, t he  esclusioll of the 
testin~c~lly cullstitutt3d prcjutlici;~l error,  the testilno~ly bc'iug ill rs-  
l r l i~ l l i~ t i (~i l  of d~~f~~l111:11its' l ~ r t ~ ? i ~ c e  in tlw home of rlw l)rc~scc.ntiiig 
w i t ~ ~ e s s .  8. r .  Gil1ex1)ic7. tX3. 

BALES. 
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must tend to establish her  good character a t  the  t ime of the  alleged 
seduction, and vl lcre  the  only "supporting testimcmy" relied on ic 
te\ t imoug of the ~~rosecu t r ix ' s  coed character two years prior to the  
alleged seduction, with no testimony a'; to her  character subsequent 
to  tha t  time, t he  evidence is insufficie~lt to  be submitted to the  jury 
alld clefendant's motion a s  of nonsuit should h a r e  been granted.  
S .  1;. I ia t tWi ,  290. 

SICRZ'IC'E see Process B. 

STATES. (Ap1)lication of s ta tu te  of limitntionh to sorereign see Limitation 
of Actions h a 4.) 

h Relation Betueen tlie States. (Action on foreign judgment see Judp- 
ments S b.) 

a Couflict o f  L(crcs atrtl Lntc o f  t h e  F o r u m  
1. Law of State in which insurance l~olicy is executed control in tlie 

illterpretation of the  contract. Irrs. Co. c .  Skrtrliay. 227. 

9 .  111 a n  action on a debt contracted in another s ta te  in nliicli the  
s ta tu te  of l imitations is  pleaded the  s ta tu te  of limitntions of tlie 
forum must govern. P m i t h  1;. Cotdon,  6%. 

E Claims Against the State.  

1. An actiou ngainst the Chief Sta te  I::~nk I.:san~iner and  tlie Commis- 
sioner of Hanks, a s  his successor, to  recover for  an  injury alleged 
to have I)eell caused by the  negligent eonditioll of all elevator in a 
builtling untler tlefentltil~ts' control a s  a 1m-t of the assets of a n  
insol re i~t  b i ~ n k  is heid not a n  action agailist tlle Sta te  of Sort11 
C:~rolinn nor against  t he  successire s ta tu tory  receirers as agencies 
of t he  State,  and tlie Sta te  has  no interest  in tlie action, the re- 
corery being payable solely out of the assets of tlie insolrelit hank. 
Hood 1;. JIitchell, 130. 

STATUTE OF FRAUDS see Frauds ,  S ta tu te  of. 

STATUTE O F  LI3IITATIOSS see 1,inlitntion of Actions. 

STATUTES. 
A Requisites and Validity. 

(I C'o~rstitnfiouccl liegrrircmcnts ill E) tac tment  
1. Where a s ta tu te  required by the Constitution to be p a s s ~ t l  by tlie 

LegisInture u11o11 seI>urate readings ul~ol l  seIIarate (lays with the  aye  
and no vote reeorcled, Art .  11, see. 14, is  not so ~ a s s e d  and is  there- 
fore i~ivali t l ,  and a later act ,  anlentli~lg to nlid referring to the  
former act. is  l~assetl  in accordance with the constitutional pro- 
visions, the  t\vo acts will be construrtl together a s  c:ne act ,  ant1 the 
l i ~ t c r  act ratifies tlle former and renders i t  valid. Xccrca 1;. Boct1.d 
of hrl~tccctiu~r, 74. 

c Rc frunc t ice .  C ~ i c r f i c c  rcild Ex Post  Facto S t a t u t e s  
1. Tlle 1)rovisioi1s of chapter 260. section 3, Public I a w s  of 1931, i n  so 

f a r  a s  they a t tempt  to revive the  right to foreclose a t a s  certificate 
af ter  such riglit had been barred under the provisions o f  S. C. Code 
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TASATIOX A c-Col~ti~lued. 
classification of trades and  professions for  t a s a t i m  n h e n  the c l a s ~ i -  
fication ap1,lies uniformly to all of a class and the  clnssification 
is  not arbitrary or unjust .  Roach c. Durham,  587. 

3. A s ta tu te  iml)using :I license or l x i ~ i l e g e  t a x  on persons engaged in 
the lilumbili:' and heating I)usiness, 1)ut esem1,ting from i t s  opera- 
tion l~ersons  engaged in tlie business in t o n n s  under a certain 
laol)ulatitrn is  held nc~t to I)? unconstitutional a s  crratiiig a n  unjust .  
u ~ ~ r e a s o n a l ~ l e  or :trbitrary classificatioii, t he  classificatio~i pnpula- 
tion not Iwillp of itself unjust ,  uiireasoilable or arb i t rary ,  ant1 tlie 
t i ts  ilring levirtl rqu:~lly and u~iif'ormly on all persons of the same 
class. Ibid. 

d Licorse a ~ ~ d  F ra l~ch i sc  Ta.rcs 
1. Sta tu te  requirinp l ice~ising of plumbers and heaters held constitu- 

tional. Iioach c. Durham,  587. 

h In ters ta te  Comn~crcc 
1. All income t a s  011 a corl~oration doing a n  interstate business is  not 

a I )urdei~  011 in ters ta te  commerce, such t ax  being a t a s  on net in- 
come allocated to the  Sta te  in accordance \vith a yroper apportion- 
ment of the coryoration's ol~erations and business ill this State,  
and  the  Sta te  may  set up  tlle formula for  determining the alloca- 
tion of income. Vnrfc.el1, Corn,., r. 31fg. Co., 363. 

B Kinds of Tasat iou  aiitl Liability of Persons and  Property. 
c Excise a ~ t d  Licelrse Ta res  

1. Our Sta te  gasoline t a s  i s  an  escise and not a property t a s .  C. S., 
2613 ( i s ) .  Stcdmcrn z;. Ii7insfow~S'ulenc, 203. 

d P r o p o Y ~  Esempt  f rom Taxation 
1. Untlrr the  pro\-isions of ou r  Constitution, Art .  V, sec. 5 ,  the  General 

Assemb,ly is  l~rohibited f rom lerying a property t a s  on property 
o\wecl I J ~  inunicil~al coqlorations, but the ~ r o h i b i t i o n  does not e s -  
tend to escise tases ,  and under the  provisions of C. S., 2613(i6),  a 
rnunicil)nlity i s  liable for  tlie gasoline t a s  on gasoline bought by i t  
in bulk aud distributed by i t  to i ts  various departments for  use in 
i t s  gover i~menta l  functions. S tedman n. Winston-Salem, 203. 

2. Esemlltions from tasa t ion  must be str ict ly construed in favor of the 
tas ing power. Ibid.  

c Corporate Stock and  Escesv 
1. The  t ax  on shares of stock of a banli is  payable by the  banli under 

the  l~ror is ions  of s ta tu te ,  i t  being required tha t  the cashier or other 
1,rol)er officer of tlie bank pay the  t a s  to the  municipality levying 
i t  when the  corllorate escess is  certified t o  the municipality by the  
Sta te  Board of Assessmeut, the  t a s  being in the  nature  of a 
s ta tu tcry  garnishment against  the  bank, and the  t a s  is  a lien ulmn 
the land. S. C'. ('ode. 7987. Public Laws of 1920, chap. 344. Rovli- 
ilighum 1;. Hood. Con?r.. 618. 

C Levy and Assessment. 
cc Li8tiny u ~ l d  I . s s c s s ? ~ ~ e ~ r t  of Keul P r o p o t u  

1. The  question as  to whether certain lalids were validly lifted for t a se s  
for a certain year must be determined by tlle law in force a t  the 
t ime relating to  the  listing of 1)rol)erty for tases.  J fadiso~t  Cotcnt!~ 
c. Core. 58. 



INDEX. 
- - 

TASATIOX (' n-C"o~~titlucd. 
2. C'11:rl)ter 71, Public La \ r s  of 1!)27. must be constru-(1 a s  a whole, 

;rntl s r c t i o l~  53 thereof requires t ha t  the c l~a i rman  of the Itoard of 
c ~ i u l ~ t y  commissior~ers shall  examine the t a s  list nl1.l insert  tllerciir 
8111 11rol)erty not given in, ant1 sllall charge the  clwucr wit11 tht' 
s ta tu tory  l m a l t y ,  and  ~vhtlre the  county list takc3r h:rs inserted 
o11 thes tax  list c4crt:~in 1lrol)erty not f i i re i~  in by the  owner for t ha t  
y ra r  instead of calling the  mat ter  t o  the  a t t c n t i o ~ ~  of the  chairmail, 
the listing of the l~rolicrty by the  list taker  is  roid,  the duty  of the 
( I I : I ~ I . ~ I I ~ I ~ I  of the bo:rrtl of county commisa io~~r r s  in this res1)ec.t beill:: 
~lvndelegable. I bid. 

3. The  r a l u ; r t i o ~ ~  of 1)rol)erty for taxation a s  fixed 113. t h e  county is  
l l i l l d i~~g  011 the city iu which the land is  si tuate.  Hr!l(z11 L.. CIY~LY'II  
C'olort~, 7'8. 

c Lcc!j trlrtl . I ssc .s . s~t~o~~t  of' CYorpo~'atc Stock tr?,d Escc'ss 

1. \There a I I ~ I I I ~  does 11ut :111l)e:ll fro111 the  amount  of the  xssessmenl 
011 i t s  ~ t o c ~ l i  a s  certifitd by the Stnte Board of Assessment, the bank 
I I I : I ~  ]lot thereafter slro\r t l ~ t  t he  i~moun t  of the :issessment was  
errourous ltecnusr of the  i l~sol rency of the b:inli a t  I he t ime of the 
nssrssmrut,  :rut1 the tax  tluly lericd prior to  the closiug of the  bank 
max b,c collected f rom the 1)anlr's s ta tu tory  receiver. IZockitlyhat,~ 
1 . .  Hood. ('ollll~., 61s. 

2. \Yllcre the Sta t?  W a r d  of Assessmeut has  certified t l ~ e  excess r a lue  
of bnulc stock to the mun ic i lml i t~  in \ v l ~ i c l ~  the bank col~duct rd  i ts  
business, the  C'ominissioner uf  Revenue has  no authority to direct 
t he  t u s  : ~ c c ~ ; u ~ i t : ~ ~ r t  of the  town to str ike f rom his  records the  
:rmount so certified because the bank stock w a s  \vorthless liy reason 
of the il1so1vrrlc.y of the I):mlr w l l e ~ ~  the  bank has  uot appealed from 
the  nssessulelit ill the manner  ljrorided by the statute.  Ibid.  

f Lcr!j cc11t1 Alss(%amc'~ct of 111cwuc 1 ' n . r ~ ~  

1. Tllr income of a c 'oq~ornt io i~  f rom a unitary business I I I , I ~  he allocated 
f ( , r  the  purlrcise of :~ss(wi l rg  i n ~ o l n e  t i n w  :~gaii lst  i t  to tli8cre11t 
s ta tes  ill n.lric'11 i ts  ac t i r i t i r s  a r e  carried on, but such allocation 
must be I~asetl ulron ap~rortivirment of 1)rotlucti~e c : a~~ i t a l ,  inrest-  
m e r ~ t  or eml~luyment,  o r  some logical reference to rhe l~roduction 
of income. all11 the locus of i t s  s:rles U I R ~  uclt alouc! be made the  
basis of such tlistinctic n. the  iucome from i t s  s: les beiug de- 
te r rn i~l td  ill r d n t i w  to i t s  ca l~ i t a l ,  orgaliization or efforts 1)roducing 
the s : ~ l w ,  nntl n-11c.w our S t a t e  s ta tu te  lmscr ihes  allocation ill 
accortlilnce with t l lr  c~trrl~iraticln's callitnl outlay the  s ta tu tory  
metllotl will Iw deemed c20i~stitutional. \\-it11 the  burtl?n on the  (*or- 
11tlr;rtiou t o  show 113. erit1wc.e any outside factors rentlrriug the  
;tlqilic;~tio~r of t l ~ r  s t x t u t o r ~ .  method unconstitutiolral. A l l ~ i s ~ ( ~ c l l ,  
C'umr., 1 % .  Jlfy.  Co., 363. 

2. An iucolne t ax  assesset1 against  a co r lu~ra t io l~  i s  not :. t ax  u l x ~ n  i t s  
ca1)it;rl stock o r  frauc.llise, and  may I I ~  imlw~sed in atldition to  a 
1nwl ) t~ ty  tax ,  :~itd in the  nllocntiou of i ts  tnsalrle income the locus 
of i ts  calrital stock neetl uot be collsitlered. Ibid.  

3. \There thv C'olnmirsioilcr of I t e r e r~ue  has assessecl nu illcome t ax  
ni.;lii~st n foreigu corporatioli operating a n l : ~ n u f a c t ~ ~ r i i ~ g  pI:~ut in 
this Sta tc  ill accortlxnce with t he  pro\-isious of sees. 311 (:I), ( c ) ,  of 
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t he  Revenue Act of 1020, allocating i t s  income t :~sah le  by tlie Sta te  
in accordance with tlie ra t io  b,et\veen i t s  tangible yrolxvty \ritllin 
tlie Sta te  and i t s  total tangible property without regard to i t s  
illtangible l)rol~t'rt.v, consistillg of ca l~ i t a l  ~toc'li, cash, ncconntp r r -  
ceivttble, etc.. the  C'omn~issioner's assrssmcnt will be ul)llcld by tllc 
cwurts nl)on ;tlrllcS:~l where the eor1)orittion 1i:ts fniled to s11c1w t11:1t 
such nlethod of :~lloc.ation is ullc.onstitnticr~~:~l in i ts  al~ldicntioll to  
the c.orl~oration. and tlie corl~orwtitrn~s sllo\ving tha t  i t s  i n t t ~ l ~ g i l ~ l c  
1)rolIerty \ w s  not inclutlt~tl in tlcterminina thc ratio brt\vc't% i t s  
11rollert.v within and without the  S t a t c  is  not sntficient for this 
l)urlmsc1. sue11 inta1igil)le p ro l~ r r ty  I)eing c,clnsitlered 21s the rennlt 
;tntl lbrofits of its 1nxnuf;tctorir1~ o~~er ; t t i ons  in this Stat(' in the, 

t11wrnc.r of ljroof t ha t  it rrsultctl from operatic~ns without the Stttte. 
.lla.rlc'cll, Co7nr.. 72. Vfy. Co., 36.7. 

1) Lien and  1,iability of Ventlor ancl Pnrcliaser. 
a Untc  of I f t a c h m o ~ t  of L i o ~  oil IZenlt!/ a11t1 Liclbilif!l of P~tcccssirc 

Olclrers 
1. Where condemnatioli lroceedings a r e  insti tuted by the Sta te  against  

inert:tin l m p e r t y  for  the 1)urpose of incorlx)rntill,c i t  :IS :I ~ m r t  of the 
Great S l ~ o l i y  Xounta in  National Pa rk ,  chapter 48, Pululic L n n s  of 
1927, antl tlie report of the a1)l)raisers is  amrnietl by the  clrrli ul)oll 
nl)peal to l h i  u1)011 esceptions duly filed, antl the owners (lo not 
remain in lwssession a f t e r  the  decree of confirmation : Hcld. the  
lnnd is  witlidrawn from tnsa t ion  by th r  sovereign a s  of tlie da te  
of the decree of confirmation, and where such decree is  entered in 
J anua ry  the land is  not subject to taxes listed against  it the fo!- 
lowing April although the  contIeninntion proceeclingn wrrc  not 
determined until a subsequent date,  and this result is  iiot altered 
by the  l)rovision of the s ta tu te  tha t  the  fee could not 11nss t o  the 
Sta te  unti l  the lraynlent of the  award,  nor the  provision llermittinq 
tlie commission to elect not to  acquire the lands even af ter  tinnl 
judgment wlwn such right is  not esercisecl. A'. t-. Floyd, 292. 

2. Where a n  option o n  certain land is  esecuted to the  Gowrmnent  on 
20 N a y  of a certain Fear and i s  followed by tired clelivere~tl to the 
Government 29 July ,  the  land is  subject to the  t a m s  for  the year, 
('. S., 7087. i m l  also is  lnnd which the owners contr:~ct to detlicnte 
to a city \vliich contract is esecuted 27 June.  Br!~rc~r z'. C!'nr.c'/r 
Corer ty, 729. 

d Srthrogntio~c to Licn by I'('rso~r I'ayirrg Taxes 

1. Under facts of this case ltclrl: t ax  lien against  lantl was  tlischnrgc~tl 
nncl plitintiflf oljtained 110 r ight of suhrogatinn thereunder. Gun/ . -  
cc~t!l Co. t-. JlcGougn~t,  13. 

I.: ('ollecticrn i ~ n d  Reuiedies for  Wrongful (lollection or 1.evy. (('ollectlon 
by enforcement of lien see lirreunder H.) 

n Fti11d.s Subject t o  P(iymc11t 
1. Where in lmmed ings  for  the c.ontlemliation of lantl lry the St:tte 

under chapter 48, Public Laws of 1027 for  incorl~oration into t l ~ c  
Great  Smoky Jlountain Sntionnl Pa rk  the  clerk confirms the rr111)rt 
of the  n l~pra isers  ant1 retains tlie cause for  atljudicatitrn of clilims 
against  the  sum paid in to  tlie clerk's hands  by tlie Sta te  a s  coln- 
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T A X A T I O S - C ~ N ~ ~ I I U ~ ~ .  
H T a x  Sales and Foreclosures. 

b Foreclosut,c of Tux Certificutes 

1. Where  a county has  yurchased certain land a t  a t a x  sale and elects 
to proceed to foreclose i t s  t a s  certificate under the  provisiolls of 
S. C. Code (Jl icl i ie) ,  8028, t he  county is  bound by tlie limitation 
llrescribed by section M37 ,  and i t s  action to foreclose such certifi- 
cate is  barred a f t e r  tile elapse of eighteen months from the date  
of the  liurcliase of the  certificate when the  limitation grescrilml 
b'j- the  s ta tu te  i s  properly pleaded. 11-ilkes Colri~tu L'. Fo twtc r ,  163. 

2'. After r ight to foreclose t a x  certificate i s  barred s ta tu te  may not 
revive right by changing limitation. I b i d .  

3. TYhere land o\vned by minors subject to their  mother's d o \ ~ e r  r ight 
tliereiu i s  sold fo r  taxes  and  bought i11 by a11 indi\-idual, and  
foreclosure l~roceediligs a r e  insti tuted in which only the mother 
and he r  second husband a r e  made par t ies :  Held, the  interest  in tlle 
laud of the nlother nnd her  second husband a r e  divested by the 
yroceedinga, but the  rights of the minors thr re in  a r e  not afYected, 
they not having been made parties to tlie suit. Guu a. Harmotl, 2 6 .  

4. Uiicler our 1,resent procedure t ax  sales certificates on the lands of 
minors may be foreclosed b,y action in the nature  of all action to 
foreclose a iuortgagc, the minor being reyresented by a guardian 
crd litc'm and his interests being subject to t he  sulrervision and  
l~rotection c~f the courts,  chapter 221, I'ublic Lan-s of 1027, chnllter 
334, Public Laws of 1920, C. S., 431, and  the  l~rovision:. of C. S., 
79S4, aiid tlie las t  clause of C. S., YU3Y in so f a r  a s  they relate to 
minors a r e  n o n  ineffective. For.suth C o u t t t ~  v.  Jouce, 734. 

5.  TYhere n sui t  to  foreclose a t a x  certificate i s  instituted agitinst the 
person listing the  property for  taxation and  the  property is  sum- 
ciently described, the  action i s  maintainable although tlie title to  
the  laud is  in another,  C. S., 8010, mld where t he  on-ner is a minor 
and  he  is  made a par ty  and  is  represented by a guardian a d  litcm 
tlie first action i s  not discharged, and  under the provisions of 
chapter 204, section 4, Public Laws of 1929, which extended tlie 
titile in wliic.11 t ax  foreclosure actions could be insti tuted on t a s  
certificates issued in 1927 o r  prior thereto, a n  actioll ilistituted ill 
September, 1029, against  the  person in whose name the  land was  
listed to foreclose t ax  certificates fo r  the years of 1924, 1925, 1026, 
and  1028, in \\'hicli the  minor owner was  made a party b.1 summons 
issued in February,  1032, and  in whicli t he  minor owner was  repre- 
sented by a guardian a d  litem who filed answer,  is  not barred by the  
s ta tu te  of limitations. Ibid.  

c Validitu of Foreclosure atrd Attack 

1. The owner of certain land failed to list same for tases.  The land 
was  listed on the  t ax  books in tlie name of a person other t han  
the  owner and was  sold for  delinquent t a se s  and bought in by 
tlie  count^ and the t a x  certificate foreclosed : Held, t he  county 
could not convey a good t i t le to the  purchaser a t  the  foreclosure 
sale i t  being necessary tha t  the  method for  the  listing and collec- 
tion of tases  provided by s ta tu te  should be follo\vecl. T17alic Coztnfu 
v. Fa i so?~ ,  56. 
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TISSASTS I S  C'OJIJIOS. 
I: Actio~ra for Wautt.. 

THIULiTS see Blackmail. 

TI{I,iT.. (Of crinlinal cases iee ( ' r in i i~ i ;~ l  I.a\v I, of l)articular actions secl 
P ;~ r t i cu l a r  Tit les of drt ionu.)  

(' ('ontluct auil Course of Trial .  

U Tnking ('ase o r  Questioil f rom Ju ry .  
(1, S o r r s ~ t i t .  (Ol~era t ion  a s  11ar to au l~s~r luen t  :~ction ser ,J l~tlgii~ents I, ;I. 

a s  uft 'rctil~p liniitations see I.ilniti~tioli of Activiis I3 g. 1)eiltli I3 a 2 ;  ill 
iirgligriice cases see Negligence I )  c'.) 

1. On n motion a s  of noilsuit all tlie evidence, whether o#c.rctl by the 
11l:iintiff or elicited f rom tlefentlil~it's nitilesues, is to I I P  c ~ ~ ~ i s i d c r e t l  
ill the, light most fn ro ra l~ l e  to tlir l)laiutiff, and Iir is entitled to 
every reasonable iilte~ldnlent tll(~r('oll and every reason;ll~lc~ i i ~ f t w l l ( . ~ '  
therefrom. C. S., 567. L~11c.h 2'. l'cl. CO..  232. 
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T R I M ,  D a-Coiltii~iied. 
2. 011 a motion a s  of nonsuit the  evidence is  to  be c~oiisidered in the  

liglit most farorable  to tlie l~ l a in t ib .  C. S., 667. T18igpcn c. Ins .  Co., 
551. 

b Dircctcd. Vod ic t  
1. A tlirectetl verdict may not be given in Atvor of a par ty  upon \vl~oni 

rests the  burden of proof, nor mag t h e  court  iiis:ruct tlie jury to 
:Llls\ver tlie issue in his favor if they foulid the  fac ts  to be a s  all 
t he  evidence teiidrd to show if the  erideiice on a mater ia l  aspect of 
tlic case is uncertain. .IlcCo.t/ c. Tt'!tst Co., 71'1; '7'rri.st Co. 2:. I11.3. 
Co., 764. 

E Instructioiis. 
c Fortit, I i~quis i tCs  u)id Siifficicuc1/ of I)isfriictioi!s 

1. Altl~ougli i t  is  ~ i o t  required by law thnt tlie t r ia l  jutlye should s ta te  
tlic c o i ~ t e r ~ t i o l ~ s  of tlie parties t o  the  jury, C. S., X4,  the  practice 
has  grown u p  in ou r  courts 21s a llelpful and acceljted procedure, 
and n f a i r  statemc~nt of t he  coiitentiol~s of :I 11arty 1\31 not be held 
for er ror  upon exception. l'rztst Co. r. Ills. Co.. 2 2 .  

2 .  V h e r e  ill all nctioli for  Irreach of culltract llie dcfendant desires more 
slwcific instructiolis a s  to the  measure of damages lie sliould n l~ t ly  
tcnder a rcquest therefor. S1a.r'zccll 7.. Disfribrtti1ig Co., 309. 

3. Fai lure  to  instruct  the  jury a s  to  the  hnrtleli of proof affects a sub- 
st:~iitial r ight :md nil1 be held for er ror  e l e n  ill the  absence of a 
request for  instructions. Pzii~st c. Tc~ulor, 603. 

4. Tlie failure of the t r ia l  court to define ant1 explaili I he te rms "pros- 
illlate cause," "burden of lmof , "  "greater n.eig11t of the eviilencc~" 
in  liis charge to  tlie jury in a n  action against  : n elnl)loyer for 
iiegligcnt injury,  will nut  he  held for  er ror  where I lie siulplicity of 
the  rase  renders such exp1:matiuiis umeccsuarx and i t  i s  a l ~ y a r e i ~ t  
t1i:it t he  jury could nut h a ~ e  misuntlersttrod the  meaning of tlie 
e s l~ re s s io i~s  used n-hen a lq~l ied  to the evidence. _ll( l t thc~cs 1. .  L.irm- 
lie. C'o., 723 .  

0 C"onstt.~ictioi~ uf I m t i . u ~ f i o i ~ . s  
1. The charge to the jury will be construed a s  a whole, aud nlicre i t  

is  free f rom error u ~ ~ o r i  such c o n s t r u c t i o ~ ~  all exceplitrn thereto will 
not be sustained. C'olliits c. Electric C'o., 320. 

11 Addifio?~ul Iilst~.iictio)ls a n d  Iledeliberntioii bu Jury 
1. I n  th is  cast3 t he  jury was  excused from Thursday unti l  the followii~g 

Tuesd:~y while l iavii~g the  case under consideratioil. TJ11011 resuming 
drlibrrntioiis, the foreman inquired of the :~ttending otficer \vlletlier 
the  judge. woultl not  again  read h is  charge. The court  \vas llot 
illformed of t he  request and  did not reread liis charge, but gave 
:~tltlitio~i:rl ius t rnct io~l  up11 request of tlefeiitlnnt's counsel in t hc  
ab'sclicc of 1,laintift's cou i~s r l  : Held, the  p l a i ~ i t i b  : s  entitled to a 
~ ~ c ~ n -  tr ial  u11oi1 his al~lreal  f rom all adverse verdict, it being alrpnrel~t 
tlint t he  miiids of the jury needed refresliing in re::ard to tlic er i -  
dellre illid Inw ul~t ler  the  facts tlisclosrtl by the  record. Burtls 2;. 

l2(1111!dr~/, 145. 

2. A11 parties prol~erly in court  :Ire c8h:lrged with notice of proceediilgs 
while t he  action is  yeriding and  the  conrt in sessiol~,  alld the  court 
n.llile in r c w l a r  sessiol~ 111:1y,  wept ill cvrtaili crises. give nddition;tY 
instrui.tions in the absence of c o n ~ ~ s e l .  1 bid. 
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TRIAL-Continued. 
F Issues. 

CL Form rend Sicflciencu 
1. Where the issues submitted are  sufficient in form and substance to 

present all phases of the controversy to the jury an exception 
thereto will not be sustained. Power Co. 5 .  Richards, Ti? .  

c Tender of Issues 
1. The trial court's refusal to submit issues tendered will not be held 

for error where there is no supporting e~ idence  and the issues are 
not material to the trial. C. S., 584. Xorpeet v. Hall, 573. 

2. The refusal to submit issues tendered i s  not error m-hen the issues 
tendered are not raised by the pleadings, C. S., 582. Votor CO. c. 
Belcher, 769. 

G Terdict. 
c Acceptance of T'erdict by Cozirt 

1. Before a rerdict is complete it must be accepted by the court, and 
where the verdict is inconsistent or conflicting the court may give 
additional instructions and direct the jury to again retire and bring 
in a proper verdict, and the court's action in so doing will not be 
held for error where such additional instructions do not contain any 
expression as to how the issues should be answered, but only es- 
plain the inconsistency and direct its correction. Baird v. Ball, 
469. 

H Trial bg Court. 
b Fiitdiilgs of Fact. (Review of findings of fact see Appeal and Error 

J c.) 
1. The decision of the court upon an  issue of fact should be in writing 

and should contain a separate statement of the facts and the con- 
clusions of law. C. S., 569. Walker v. Walker, 210. 

USURY. 
A Usurious Contracts and Transactions. 

b Effect nud Liubilities for  C s t i ~ y  
1. Defendant executed a note to the plaintiff, which note was renewed 

from time to time, usurious interest being charged and voluntarily 
paid upon the r e n e ~ a l s .  The plaintiff brought suit on the last re- 
newal note more than two years after the charge of usurious in- 
terest : Held, although the defendant's counterclaim for the penalty 
for usuiy was barred by C. S., 442, subsection 2, the defendant was 
entitled to a forfeiture of the interest under C. S., 2306, but was 
not entitled to ha re  the amount of interest paid applied on the 
principal of the note. and the plaintiff was entitled to recover the 
amount of the note sued on without interest. Trust Co. v. Redwine, 
123. 

C Actions. (Limitations of actions to recover for usury see Limitation of 
Actions A a 1, 2.) 

a Pleadings 
1. Our usury statute will be strictly construed, and usury must be 

pleaded. Dixolz v. Osborne, 480. 
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F Remcdicls of Vendor. 
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T7I<:SUE A c-Co>ttitr tcerl. 
3. Where a foreign insura l~ce  corl)oration has  fully con~plied nit11 the  

11rol-isicns of ('. S., 6411. :nit1 1 ~ s  men-etl i t s  head office to this 
Sta te  a l ~ d  has  tlon~ruticntetl here, it acquires the right to rue mltl be 
sued in the courts of this Sta te  a s  a domestic corporatiou. ('. S., 
466. 467, 468. 469, and \\here i t  brings a transitory action in t he  
c,iuilty of' i ts  r e s i t l e~~ce  the defent1:lnts a r e  not entitled to removnl 
to the  couiity of their  resitlei~ce as  :I mat ter  of right. for al t l~ougll  
('. S., 11S1, esclutles i i isurai~cr coml~a i~ ie s  from i t s  ol~erati(nl ,  tlw 
s ta tu tes  \\.ill be construed in relatit111 to their  subject-matter, and  
the escel~t ion  in ('. S.. 11S1, being because i~ lsurance  com1)auies :Ire 
exclusively dealt with else\vhere. Itcs. Co. c. LazctTtic?. 707. 

WAR RISK ISSUIihSC'l3-Iiight to 1)roceeds of. see Insurance S a :3. 

WILLS. 

I. Evidence trncling to show that  deceased was  a bachelor and a n  old 
man  i i l~d induced plaintiff to  sell his lands and buy other lands 
a s  tenant in common with deceasetl, t ha t  l~laintiff moved his faulily 
to the  lands thus  bought autl lived with deceased as a member 
of the family. worked the Ir~ncls and sulymrted and took care of 
decensed ill his old age, with testimony of declarations by the 
deceased tending to show tha t  deceased had agreed to devise and 
bequeath l~laintiff  all his ljroperty ill coi~sideration of plaintiffs 
1:rrl'ormance of his agreement, ia held to s h o \ ~  a de f in i t~  contract 
by deceased to devise his pwper ty  to  plaintiff, and upon the  death  
of the deceased illtestate, is  sufficient to be submitted to  the  jury 
in p!aintiff's action against  deceased's administrator for breach of 
the  contract. Huger  2.. T17hitocer, 747. 

2. S t a tu t e  of f rauds  is  not applicable to action to recover for  breach 
of contract to devise. Ib id .  

c Veasure  of Damuges 
1. I n  a n  action against  the administrator of a deceased for  breach of 

t he  intestate's contract  to devise and bequeath all of his prol~er ty  
to 11laintiff. the  measure of damages is  the  fa i r  market value of the  
intestilte's l ~ r o l ~ e r t y  a t  the  time of his death. H u g o  c. I17hitettcr, 
747. 

U Probate nut1 Val-eat. (Probate  jurisdiction of clerk see Clerks of Court 
c c.)  

m Costs (aid .4 ttorliells Fees 

1. ,4n order allowing fees for  attorneys for  caveators out of the  estate 
lrrncling fur th?r  ~ roceed inps  af ter  a mistrial  ill the caveat l~roceeil- 
ings is  erroneous. III r r  TT'ill of Howell, 437. 

E Construction and Operation. 
a Genera7 Rules of Co)~sfructiolr 

1. A devise will be comtrued to  be in fee unless a contrary intention is  
plainly expressed in  the  will, C. S., 41G2, and  the  fee generally 
llasses ul1oii a devise of the l)roceeds of land nlieil a n  intention 
to separate the income f rom the principal is  not espressed, or 
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where the tlevise i s  general and  the  devisee is  givei, tlie power of 
disposition, o r  a limitation over is  mode of such par t  a s  may ]lot 
be disposed of by tlie first tnker. Hnn~hri(llrt 1 ' .  ( 'ari~)ll ,  406. 

2. Altl~ongli the  intent of the  testator a s  gatlirred fro111 the whole in- 
s t rumeut  is  col~troll ing in tlic intcrpretiition of a n.ill, whr re  there 
is  IIO ambiguity in the  language of the  will it must lw civen effect. 
l'cr1;l 2'. I17iblo~cglt b y .  503. 

3. A tlcrise will be construed to I)e in fee simple unless : 11 intention to 
convey an  c).;t:itr of less dignity i s  i i lq~arrnt  from tlic will, ('. S.. 
4162, and regard will 11e hat1 to the  natura l  objects of the testa- 
tor 's  buuuty, ant1 the  testator's intention a s  g a t h c r ~ l  f rom the  
nliole instrument will be given rffect unless i t  is c 4 0 i  t ra ry  to some 
rule of law or public policy. Jollcy 2'. lirimphi.ics, 672. 

b Eafntcs cord Itrfrresfs Crccrfcd 

1. The  testator devised the remainder of his l~ rope r ty  t o  his three chil- 
dren and one grandcl~i ld ,  to bc equally cliviclcd among. them, wiih a 
later c h u w  dilecting the  esecutors to hold tlie sha re  of t h e  grand- 
clliltl in t rus t  and give her  the  proceeds from the  ( ,state until in 
their  jutlgnient she is  nhle to mallage it \visely hrrself. "hut shoultl 
she die without c.liildrrn, then \vl~wt reinnins of lier s l ~ i ~ r e  becomes 
a par t  c~f my estate i m l  is  to be divided equttlly alnollg my cliil- 
clren." HPld, t l ir  grandcliiltl t a l r t ~  n fec ill the llrolwrty u l ~ o n  tlie 
termination of the t rus t ,  the first c1:luse d e v i s i ~ ~ g  the  land to the 
chiltlren and gr:~ntlcllild in fee, and the s t w n d  clausr not being 
inconsistent with tlir fee to t he  gr i~ndrhi ld ,  there I~eing no  c e r t a i ~ ~  
:~ntl  express te rms limiting it to n l ifr  estate,  ant1 the  phrase "what 
remains  of her  share" connotating that  nothing ma;( rem:tin ant1 
implying unrestricted power of tlis~wsition. H(imbr.i&'l~t @. ('co't~~ll, 
406. 

2 .  A fee may be limitcd a f t e r  :I fee hy esecutory devihe, hut no re- 
mainder may be limited af ter  R grant  of all estate In fee s iml~le ,  
and where :I tlevisee i s  drvis td  csertain Innds in f r e  with po\ver of 
tlisl)osition, and not mfXrt.ly a l ife estate with a nnkt~d power of 
disposition. with R l imi ta t io i~  over of what  remains of t he  estate to 
others if she should die without c l~i ldren ,  the deviw conveys tlie 
i~lrsolute fee simple to t he  first tnlrt'r, autl tht. 1 iur~or :e t l  limitation 
over i s  voitl, there  k i n g  no r s t a t e  whirh  the  trstattsr c i~uld  l imit  
o rc r  a s  a remainder. Ibid.  

3. A tlevise to the  testator 's  daughter "for her sole and separate use and 
benefit during the  period of hef na tura l  life, ant1 a t  her death  to 
tlescentl to the  le,c:ll heirs of 11rr hotly, if any. an(l  if sh17 sl1ou1~1 leave 
no legal heirs of lier hody surviving her" then t o  the  other children 
of the testator,  is  held to convey the  dcfwsible fee t o  t he  testator 's  
tlauglitcr, and  where the  dnughter leaves her  s u r v i v i ~ ~ g  a n  illegiti- 
ma te  cllild such child is  her  legal heir. S. C. ('ode, 1654, and is 
entitled to tlle property a s  ag l in s t  the  other children of t he  testa- 
tor clainiing untlt'r tlitl \rill. :~ l thou=h tlle child was  horn prior to 
tlle esecution of the will. Paul v. T~i l lo l cghb~ ,  595. 

4. The testator devised three t rac ts  of land to his w i f ~ ,  each t rac t  
being described separately and  the  words of disposition being pre- 
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fixed to each description, and af ter  the  description of t he  third 
trnct the will contained the following words : "to h a ~ e  and to hold 
the afore tlescril~ril real estate (luring the term of her  11:1tnrnl 
life ant1 a t  her death" to the  testator 's  dnughter. A Inter i tem 
d e r i ~ e t l  the third t rac t  to  the  daughter subject to the wife's life 
estate.  Hfl t l ,  the  11-ords "afore tlescrib,ed real estate" applied only 
to  t he  t rac t  ilnmediately preceding, and the  liniitntioii over to  the  
daughter applied only to the third t rac t ,  and  the  wife took the first 
two t rac ts  in fee simple. Jolleu c. Hunzphries, 672. 

I Y I T K E S S E S - I I I I ~ ~ ~ ~ ~ ~ I I ~ ,  corroborating, etc., see Evidence D f ,  Crimiual 
Law CG r ;  Vompetn~cy of wife to testify in action in  which h u 4 m i d  is  a 
1)arty see Husband nnd Wife F c, testimony of commul~icatioas hetueen 
1iusl)nnd ant1 \ l ife see Criminal Law G 11: testimony of transactions with 
decedent sep Evidence D b. 

TVORICfiIES'S COMPESSATIOK ACT see Master and Servant F. 




